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PRELIMINARIES

ESTABLISHMENT AND MANDATE OF THE COMMITTEE

Article 124 (l) of the Constitution of Kenya provides for the establishment of Commiftees
where each house of Parliament may establish committees and shall make Standing Orders

for the orderly conduct of its proceedings, including the proceedings of its committees.

The Senate Standing Committee on Trade, Industrialization and Tourism is established

pursuant to Standing Order 228(3) olthe Senate Standing Orders. As set out in the 187, the

Committee is mandated to consider all matters related to trade, industrialization, tourism,
cooperatives, investment and divestiture policies.

COMMITTEE MEMBERSHIP

l. Sen. Lenku Ole Kanar Seki, MP
2. Sen. Esther Anyieni Okenyuri, MP
3. Sen. (Dr.) Lelegwe Ltumbesi, CBS, MP
4. Sen. Jackson Kiplagat Mandago, EGH, MP
5. Sen. Paul Karungo Thangwa, MP
6. Sen. Crystal Kegehi Asige, MP
7. Sen. Andrew Omtatah Okoiti, MP
8. Sen. Betty Batuli Montet, MP
9. Sen. Hezena M. Lemaletian, MP

- Chairperson
- Vice-Chairperson
- Member
- Member
- Member
- Member
- Member
- Member

- Member
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CHAIRPERSON'S FOREWORD

Mr. Speaker Sir,

At the sitting ol the Senate held on 30th May, 2023 a Petition was reported by Sen. Wakili

Hilary Sigei, MP, on behalf of the Petitioner, Mr. Rono Nicholas liom Bomet County

pursuant to standing order 236 (2) regarding the alleged tiaudulent dealings at Diageo Plc,

East African Breweries Limited (EABL). Kenya Breweries and UDV (Kenya) Limited.

Specifically, the petitioner highlighted the fbllowing;

I . There was a controversial majority acquisition of EABL by Guinness PLC and that

the Capital Markets Authority (CMA), Kenya Revenue Authority (KRA), the

National Treasury and EABL have not acted to stop the fiaudulent activities of

shareholding and acquisitions;

2. The acquisition of an extra 15 percent in EABL by Diageo PLC in 2023 was a fraud

for acquiring of shares lor an onward transf'er to a new buyer (Heineken/Castel Group)

at a much higher value to the detriment of Kenyan shareholders;

3. Employees of EABL were bullied, coerced, threatened, and otherwise intimidated to

sell their share options to Diageo PLC which is against the laws of Kenya;

4. Kenya Breweries Limited (KBL), initially owned massive real estate in Kenya that

comprised stalI houses, stalf complexes, go downs and warehouses, factories and

other assets; and

5. There is massive loss of employment at EABL. Cunently EABL employs a paltry 600

employees, as compared to over 6000 direct employees.

Mr. Speaker Sir,

The petitioner prayed that the Senate investigates these allegations with a view to

recommending amendments to the Capital Markets Authority (CMA) Act to cushion the

shareholders fiom future manipulation.

Mr. Speaker Sir,

The Committee conducted an investigation and engaged the relevant institutions and

stakeholders on the issues raised in the Petition including the Petitioner, the Capital Markets

Authority, the Competition Authority of Kenya, the Kenya Revenue Authority and the East

Af'rican Breweries Lirn ited.



Following consideration and analysis of the submissions, the Committee made the following

observations and findings; -

a) With respect to the 1997 EABL acquisition by Guinness Plc. EABL sought to raise

Kshs. 1.5 billion from the existing shareholders, through a rights issue. Guinness

PLC increased its share to 46%o and eventually to 50.03 o% through an intemal

reorganization in 2000, by consolidation of shares from Guinness Overseas Limited

and Diageo Holdings Netherlands B.V. in the year 2000;

b) In October 2022, Diageo Plc announced plans to raise its stake in EABL lrom

50.03% to 650/o and which was approved by the Capital Markets Authority in

January 23,2023, which reduced local shareholding in EABL to 35Vo;

c) The tender offer was oversubscribed, receiving requests for 143.52 million shares

against the 118.39 million sought. The attractive offer included eligibility for an

interim dividend of Kshs. 3.75 per share;

d) There were several reported complaints to the Competition Authority ol Kenya

regarding anti-competitive practices by KBL and EABL, which calls for

enforcement of penalties under the Competition Act;

e) That there were reported cases against EABL lor abuse of dominant position and the

Capital Markets Authority in most cases recommended variation of contracts

whereas enforcement of the pecuniary penalty is likely to be more expedient in

deterring repeated abuse; and

l) There are pending tax disputes between EABL and KRA which are at various stages

of resolution however, there are no reported tax disputes involving Diageo PLC.

The Committee therelore recommends that -
a) The Capital Markets Authority monitors compliance with the Capital Markets (Public

Offers, Listings and Disclosures) Regulations, 2023 and submit a report to the

Committee on the status of implementation and compliance with the said Regulations

within six months of tabling ol this report.

b) The Capital Markets Authority engages and sensitizes the public on the provisions ol

the Regulations in (a) above and demonstrate the initiatives taken in this regard in the

report to be submitted to the Committee.

c) The Competition Authority ol Kenya should enforce the pecuniary penalty outlined

under section 24(3) of the Competition Act, 2010 for abuse of dominant position to

vt



deter breach of Competition rules and promote lair marketing practices for all players

and submit a report to the Senate within six months of the tabling of this report.

d) The Competition Authority of Kenya, within six months of the tabling of this report,

submits a report to the Senate on the reported cases of abuse of dominance from 2023

Io 2024 and the respective measures and decisions taken by the Authority to resolve the

cases

Mr. Speaker, Sir,

It is now my pleasant duty and privilege, on behalf of the committee to present this report of

the Standing Committee on Trade, Industrialization and Tourism on its consideration of the

petition by Mr. Rono Nicholas concerning fraudulent shareholding activities and illegal

acquisition of East African Breweries Limited by Diageo Plc.

Signed........ Date. . .
be co-,.-kur, LoI+

SEN. LENKU OLE KANAR SEKI, MP
CHAIRPERSON,
SENATE STANDING COMMITTEE ON TRADE, INDUSTRIALIZATION AND
TOUzuSM

h
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CHAPTER ONE:

INTRODUCTION AND BACKGROUND

At a sitting of the Senate held on 30th May. 2023, a petition on alleged lraudulent

dealings at Diageo PLC, East Africa Breweries Limited, Kenya Breweries and UDV

(Kenya) Ltd was reported by Sen. Wakili Hilary Sigei, MP, on behalf of the Petitioner,

Mr. Rono Nicholas a resident of Bomet County pursuant to the Standing Order 232(l)

of Senate Standing Orders. The petition was committed to the standing committee on

Trade. Industrialization and 'l'ourism tbr consideration and subsequent Tabling of the

Report in accordance with Standing Order 238.

Legal basis for Petitions

2. Petitions to the Senate are governed by the Constitution, the Petition to Parliament

(Procedure) Act, No. 22 of 2012 and the Senate Standing Orders.

3. Article 37 of the Constitution provides lhal every person has the right, peaceably and

unarmed, to assemble, to demonstrate, to picket, and to present petitions lo public

authorities while Article 119(l) of the Constitution provides that "every person has a

right to petition Parliament to consider any matter within its authority, including to

enacl, amend or repeol any legislation. "

4. Section 5(2) of the Petition to Parliament (Procedure) Acr, 2012 provides that a

petition that is tabled in Parliament under this Act shall be considered in accordance

with the Standing Orders of the relevant House. ln this regard, Standing Order 238 of

the Senate Standing Ordcrs on Committal ol Petitions provides as fbllows-

(l) Every Petition presented or reported pursuant lo this Part, shall stand committed

to the relevant Standing Committee.

(2) Whenever a Petition is commilted to o Standing Committee, the Committee shall,

in not more than sixty calendar days from the time of reading the prayer, respond to

the petitioner by way of a report addressed to the petitioner or petitioners and laid on

the Table of the Senate and no debate on or in relation to the report shall be allowed,

bul lhe Speaker may, allow comments or observalions in relation lo the Pelilion for
nol more than thirty Minutes.

5. Standing Order 239 requires the Clerk to, within fifteen days of tabling of the report

on a petition under Standing Order 238 (Committal of Petitions) submit a copy of the

report to the petitioners.



Salient matters raised by the Petition

6. The salient issues raised in the said Petition include -
(l) THAT Kenya Breweries Limited is one of the oldest publicly listed companies in

Kenya having been established in the year 1922;

(2) THAT, there has been a controversial majority acquisition of East African Breweries

by Guinness PLC in 2000 which was strongly resisted by the people of the Republic

of Kenya through Parliament;

(3) THAT, having knowledge of the dealings the Capital Markets Authority (CMA),

Kenya Revenue Authority (KRA), the National Treasury and East Afiican Breweries

Limited have since not acted to correct or stop the fraudulent activities of

shareholding and acquisitions:

(4) THAT to deflect some olthe backlash, Guinness Plc made a pledge to cede back most

ofthe acquired shares to Kenyans in due course;

(5) THAT, in complete and total betrayal of this undertaking, Diageo PLC (the successor

olGuinness Plc) has now purported to acquire an additional 15 per cent shares in the

East African Breweries Limited (EABL);

(6) THAT, the undertaking by Guinness PLC to cede back shares is actionable through a

class action;

(7) THAT, the recent acquisition ol the extra l5 per cent in EABL is a liaud upon the

people of Kenya as the shares are being acquired lor an onward translbr to a new

buyer at a much higher value for the benefit of the shareholders and to the detriment

of Kenyan shareholders who will be denied the benefit of the higher price that Diageo

will get from onward sell shortly;

(8) THAT employees of EABL have been bullies, coerced, threatened, and otherwise

intimidated to sell their share options to Diageo Plc which is against the laws of

Kenya;

(9) THAT an onward sale ol Diageo interests in EABL has been agreed with

Heineken/Castel Group and purchase of an additional l5 per cent shares is meant to

assure Heineken/Castel Group of a controlling stake in East Afiican Breweries

Limited (EABL) afler the onward sale;
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(10) THAT, even as the process for acquiring the extra l5%o shares was ongoing, there

was an ongoing due diligence at EABL conducted by the prospective purchases f the

Diageo shares and the representations made to the Capital Markets Authority and the

Nairobi Securities Exchange were blatantly and criminally false and amount to liaud

on the people of Kenya;

( I I ) THAT the sale ol the shares to Heineken/Castel Group has been prompted by the

desire by the desire ol Diageo to fraudulently evade huge tax liabilities that EABL has

been hiding through massive bribery of KRA and National Treasury of'llcials;

(12) THAT a whistleblower in 2020 detailed to the well-known reporter John Kamau

how EABL had been manipulating the water and alcohol content of its products to

change the tax bracket of its producers and through this illegal water content

manipulation EABL has managed to evade taxes amounting in excess of Shs. 875

billion to date;

( l3) THAT, Kenya Breweries Lirnited (KBL), when it was locally owned, possessed

massive real estate in Kenya that comprised staff houses, staff complexes. go downs

and warehouses, f'actories and other assets and had employed over 6,000 Kenyans;

( l4) THAT, EABL has corruptly disposed most its properties and repatriated the sale

proceeds to Diageo Plc in order to leed the rapacious and gluttonous appetite of'

Diageo Plc. EABL is now but a mere shell of itself, employing a paltry 600

employees;

( l5) THAT, having sold olTall its properties of EABL, and needing to satisfo the Diageo

Plc shareholders, the new scheme is to quickly progress the sale of Diageo Plc share

in EABL to recognize the sale proceeds to boost the balance sheet of Diageo Plc

belore the end ofthe flnancial year ending 3Oth June this year;

( 16) THAT the added incentive is to guarantee huge bonus payments to the Chiel

Executive Ollice ol Diageo Plc, Ivan Menezes and directors and executives ol EAIIL

who have pushed fbr the sale after which the announcement of the retirement of Ivan

Menezes was made elfective end olJune 2023 to coincide with the conclusion of the

sale of EABL to lleineken/Castel Group;

(17) THAT, the overall impact of this contrived corporate action is a serious betrayal of

people of Kenya;

t



(18) THAT a parliamentary hearing is urgently required to interrogate these events and to

secure the public interest ofKenya and her people;

(19) THAT the Senate is the last temple ofjustice and the only institution that can assert

itselfagainst the pervasive influence of Diageo Plc; and

(20) THAT, the petitioner had made efforts to have this matter addressed to the relevant

authorities, all of which have been unsuccessful and that this matter was not pending

before any court of law or any constitutional body.

Prayer by the Petitioner

7 . The petitioners prayed that the Senate investigates with a view to recommending

amendments to the Capital Markets Authority (CMA) Act to cushion the shareholders

from such future manipulation.
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CHAPTERTWO:

CONSIDERATION OF THE PETITION

8. In considering the Petition, the Committee observed that it would be important to

verify the lacts alleged by the Petitioner. The Committee therefbre resolved to

conduct an inquiry on the issues raised in the Petition.

9. In the course of its inquiry, the Committee met with the lollowing stakeholders;

(a) The Petitioner. Mr. Nicholas Rono

(b) The Capital Markets Authority

(c) The Competition Authority of Kenya; and

(d) The Kenya Revenue Authority

(e) East Afiican Breweries Ltd

Submission by the Petitioner

10. The Petitioner appeared befbre the Committee on 29rh June, 2023 to elucidate further

on the petition. In his submission, he stated that -
a) the petition arose after a lamily member, (his grandfather, now deceased)

allegedly lost shares at EABL under mysterious circumstances;

b) there were concems on the shareholding by Diageo PLC at the EABL which

stood at 6504. According to the petitioner, this exceeded the requisite percentile

reserved for foreign investors. He also submined that Diageo Plc was pushing

for a lull takeover of EABL. He was concemed that this would disadvantage

local investors by edging them out of the market and will promote a monopoly

in the sector;

c) between 20 I 5 and 2017, there was an unresolved tax dispute between EABL

and Kenya Revenue Authority on the matter of unpaid taxes and sought to

understand how the issues were resolved;

d) furthermore, that Kenya Revenue Authority gave preferential treatment to

EABL on tax relief yet the same was not extended to other local distillers;

e) there was need to ascertain the status ol the Kshs. l5 billion Kisumu Breweries

Plant, where over 100,000 fbrmers were signed up for millet I'arming. The plant

was not operational;
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f) the Capital Markets Authority had the role of protecting investors as well as

shareholders. However, that was not being done adequately. Additionally, there

was need to investigate the change in shareholding of EABL over the years and

the recent amendments to Capital markets Authority Regulations befbre EABL

share trading; and

g) there was irregular sale olshares and purchase by Diageo Plc.

I l. The petitioner therefore prayed that the Committee intervened with a view to

protecting Kenyan firms against unfair competition through tbreign take overs,

acquisitions and mergers.

12. Further, at another meeting held on 27'h July, 2023, the Petitioner submitted that

whereas he had relerred to the lost shares of his grandfather, it was only lor

illustration on how he was affected by the matters of domestic shareholding in public

listed companies in Kenya. He requested the Committee to expunge the said

illustration fiom his evidence as he was not the administrator of the deceased's estate.

13. The petitioner also requested the Committee to invite key persons of interest including

the whistle-blower to shed light on the transactions and the prayers in the petition be

amended to address holistic public interests in public listed companies.

Submissions by the Capital Market Authority

14. The Capital Markets Authority (CMA) is a State Corporation responsible for

regulating and supervising all entities and individuals involved in the capital markets.

This includes market intermediaries such as stockbrokers, investment banks, and asset

managers, as well as listed companies and other market participants. The regulatory

ob.jectives ol CMA include protecting the interests of investors by ensuring t'air and

transparent markets.

15. The CMA stated that the Authority ensured compliance with disclosure requirements

and was also responsible lor ensuring market discipline especially in relation to

market manipulation, insider trading, and other fraudulent activities.

16. Overall, the Capital Markets Authority of Kenya plays a pivotal role in ensuring the

integrity, stability, and growth of the country's capital markets. By regulating market

pa(icipants. protecting investors, and promoting market development, the CMA

strived to create a robust and vibrant capital market ecosystem that contributed to

Kenya's economic growth and development.
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Acquisition of EABL shares by Diageo Kenya

l'7. The transaction involved the acquisition of EABL shares by Diageo Kenya through a

tender of-fer, and subsequent to the transaction, an increased percentage shareholding

by Diageo Kenya in EABL.

18. They explained that in a takeover transaction, the role of the Capital Markets

Authority was limited to ensuring that the governing regulations were adhered to by

the parties involved. The Authority did not make an assessment ol the merits and

demerits of takeover ol'fers as that was a mafter lbr individual shareholders to decide

by making an election to accept or decline an offer.

19. The CMA role was to ensure that any take-over bid of a listed company strictly met

the requirements as stipulated in the Capital Markets (Take-overs and Mergers)

Regulations, 2002.

20. The rnain role of the regulator in any transaction include -
a) Ensuring that detailed disclosures regarding the of'fer are made in the olfer

documentto enable the alfected shareholders make an informed decision:

b) Making sure that the shareholders are provided with comprehensive details

regarding operations and financial position olthe Ofl'eree;

c) Ascertaining the existence ol adequate facilities for compensation ol

shareholders who accept the offer;

d) Reviewing all announcements and circulars relating to the offer fbr purposes of

making sure thal shareholders are not misled in any way; and

e) Ensuring that allthe conditions ofthe of,f'er, regulatory or otherwise are met.

Background of East African Breweries Limited (EABL) as a Listed Company

21. EABL is a leading beverage company operating in Kenya and other East Alrican

countries. Diageo, a global leader in alcoholic beverages, is a significant shareholder

in EABL for many years. Diageo Plc is headquartered in London, United Kingdom.

and has a primary listing on the London Stock Exchange and is a constituent ol the

FTSE 100 index. It also has a secondary listing on the New York Stock Exchange, in

USA. Through its subsidiaries, joint ventures and other investments, Diageo operates

in multiple other African countries offering various alcoholic and non-alcoholic

beverages to consumers.
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22. ln 1997, EABL sought to raise Kshs. 1.5 billion for the expansion programme in both

Uganda and Tanzania lrom the existing shareholders, through a rights issue. At the

time, Guinness Plc (now Diageo) held 25.06Yo of the ordinary shares of EABL.

Although it was open to all existing shareholders of the company, many local

shareholders did not participate.

23. The transaction structure was such that Guinness Plc would act as an undenvriter lor

the rights issue and acquire any untaken rights, to ensure full subscription lbr the issue

and to get enough funds for the identified projects. As a result of this and low

participation by local investors, the shareholding of, Guinness Plc increased to 46Vo.

thereby making it the largest single shareholder. At that time, Guinness Plc had

indicated that it had no intention of making a full takeover of EABL and was willing

to consider reducing its shareholding in future, subject to favorable market conditions

and future business strategy. However, there was no legal or contractual obligation on

Guinness Plc to reduce its shareholding in EABL.

24. The rights issue approval and grant of exemption from the repealed Takeovers Rules

of 1992 was based on the fbllowing considerations:

a) The renounced rights were traded at the Nairobi Securities Exchange and were

available to any local investor, but it attracted few new investors;

b) The rights issue was meant to enhance the shareholder value and their interest

as well as positioning EABL as a leading company rvithin East Afiica; and

c) The exemption of Guinness Plc from making a full takeover bid as a result of

underwriting the rights issue was informed by the fact that making a lull

takeover bid would have placed an even larger shareholding ol EABL in the

hands of Guinness, with a possibility of compulsory acquisition of remaining

shareholders. This would have been against public interest as with such a huge

shareholding, a majority shareholder was in a position to pass a de-listing

resolution.

25. The matter was investigated in November 2000, by the then Parliamentary Committee

on Finance. Planning and Trade. The Authority made submissions to the Committee

with emphasis that -
a) while it was important to redefine national policy as regards local shareholding

limits for privatized enterprises to encourage broad shareholding by Kenyans,
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it would be undesirable to extend such a policy to privately owned companies

as such a move lvould negate the policy on attraction ol foreign investments;

and

b) there should be a balance between taking care of national interests and

encouragernent of loreign investments, which were also useful to the economy.

Subsequent Restructuring

26. In the year 2020, Diageo Plc indirectly held 395,608434 ordinary shares in EABL.

representing 50.03o of the issued shares of the listed company. These shares were

held through the fbllowing indirectly held wholly orvncd subsidiaries:

No. Subsidiary No. of shares % holding

I Diageo Kenya Limited 338,618,34o 42.82%

2 Cuinness Overseas Limited 20,628,804 2.61%

3 Diageo Holdings Netherlands B.V 36,36 r,290 4.6%

27. Following an internal group re-organization, the shares held by Guinness Overseas

Limited and Diageo tloldings Netherlands IJ.V were translerred to Diageo Kenya

Limited. That resulted in the consolidation ol holding by Diageo Kenya Limited to

50.03%.'fhe intention was indicated as to simplify the indirect holding structure ol
EABL by consolidating the shareholding ol Diageo PIc to a single entity. Diageo

Kenya Limited further indicated that there was no intention to take over EABL.

28. There was no change in ultimate beneficial ownership since Diageo Plc remained the

uhimate beneficial owner of this 50.03o/o stake in EABL. 'fhe transtbrs were alTected

through a private transl'er under rcgulation 57 (e) ol the Capital Markets ([,iccnsing

Requirements) (General) Regulations, 2002. which allow lor private transfers, not

resulting in any change in beneficial ownership.

Tender Offer

29. A tender ol'Ier is a bid to purchase sorne or all of sharcs in a listed company from the

existing shareholders. The prospective buyer announces a tender offer, inviting

existing shareholders to sell their shares to the buyer at a specilic price. The person

making the ofler prepares a tender of'fer document. which is circulated to shareholders.

The olfer is conducted publicly and shareholders are invited to sell their shares fbr a

9



specified price and within a particular window of time. The price offered is usually at

a premium.

30. Shareholders can decide if they want to participate in the tender oflbr, and if they do,

they tender their shares to the company. Shareholders who do not want to participate

do not have to take any action and are under no obligation to tender their shares to the

buyer.

3l. Diageo Kenya, a subsidiary of Diageo PLC made a tender offer to acquire additional

shares in EABL, thereby increasing its stake in the company. This was informed by

Diageo's observation that the company was keen to acquire an additional stake in

EABL in line with comparable stakes held by similar companies in the region and the

greater Alrican continent.

Transaction Details

32. Parties Involved:

a) EABL: Listed on Nairobi Securities Exchange- A prominent beverage company

headquartered in Nairobi, Kenya being the issuer and listed company

b) Diageo Kenya PLC- Ofleror -The subsidiary of Diagco Plc, a global leader in

alcoholic beverages with its headquarters in London, United Kingdom

c) Other shareholders holding 49.7o/o in EABL as at the time of the transaction.

33. The proposed acquisition by Diageo Kenya of the Ordinary Shares in EABL was

indicated to be consistent with Diageo Plc's African growth objectives and its active

portfolio management. Further, Diageo noted that its indirect shareholding in EABL

of 50.03% was lower than the average shareholding of approximately 66.9% held by

other multinational parent companies in listed subsidiaries in Kenya.

34. The ownership percentage was also lower than the average shareholding for other

listed subsidiaries of Diageo PLC in Africa such as in Guinness Nigeria and Guinness

Ghana Breweries Limited where Diageo indirectly holds a 58.02% and 80.47o stake.

respectively.

35. Table I below highlights the percentage shareholding by multinational parent

companies for companies listed at the NSE.

Table l: Percentage shareholding by multinational parent companies for

companies listed at the NSE

shareholdin
as at Ma 2023Company Multinational ParentCompany
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East African Breweries
Plc (EABL)

Diageo Kenya Limited 65o/o

2 Total Energies

Marketing Kenya
Plc

Total Energies Marketing Alrique
92.26%

3 Stanbic Holdings Plc Stanbic Alrica Holdings Limited
(UK) which is 100% owned by
Standard Bank Group Limited
(South Alrica)

7 4.92o/o

4 Standard
Chartered Bank

Standard Chartered Holdings (At'rica)
BV

73.89%

5 Liberty Kenya
Holdings Plc

Liberty Holdings Limited S.A. '73.470/o

6 Absa Bank Kenva Barclays Alrica Group 68.50A

7 BAT Molensteegh Invest BV 600/,

8 BOC Kenya Plc BOC Holdings 65.38Vo

9 Limuru Tea Plc Unilever Tea Kenya Limited 52Y.

I()
l'PS East Africa

Aga Khan Fund tbr Economic
Development
S.A.

64.58o/o

ll Kapchorua Tea Kenya Ngong Tea Holdings Limited (UK) 23.96%

Williamson 1-ea Kenya Limited 39 .560/o

t2 Williamson Tea
Kenya

Ngong Tea Holdings Limited (UK) 5l .46V.

t3. Unga Group Plc Victus Limited 50.93o/o

14 WPP Scangroup Cavendish Square Holding BV 40.94o/o

15 Kakuzi Plc Bordure Limited 26.06Yr

Lintak Investments Limited 24.640/o

16. Nation Media
Group Plc

Aga Khan Fund for Economic
Development SA 44.660/0
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36. CMA lurther submitted that Diageo Kenya assured stakeholders that it was keen on

maintaining its listed status and had no plans to delist EABL from the Nairobi

Securities Exchange (NSE). Further, that Diageo Kenya indicated that it did not

envisage making any changes to the Board of Directors of EABL, executive

management team of EABL, or current business strategy of EABL, as a result of an

increase of its shareholding in EABL pursuant to the Tender Offer.

37. CMA stated that the Diageo Plc oflered to purchase shares from willing shareholders

at a premium and no shareholder was under any obligation to accept the offler.

38. The tender offer price was set at Ksh 192 per share, which was at a premium. As at 12

October 2022, being the last trading day prior to submission of the Notice of Intention,

an aggregate of 8,300 Ordinary Shares of EABL traded at an average price of Kenya

Shillings 137.48 per Ordinary Share on the Nairobi Securities Exchange on an ex-

dividend basis.

39. Historical trading and volume data showed that, over the l2-month period to 12

October 2022, EABL shares had traded on the Nairobi Securities Exchange at prices

of between Kenya Shillings 129.99 and 164.'72 per Ordinary Share.

40. The results of the tender offer indicated that 118.394,897 shares were tendered and

accepted by Diageo Kenya. As a result, Diageo Kenya acquired 118,394,897

additional ordinary shares of East African Breweries PIc by means of a tender oft'er.

Diageo Kenya PLC also sought and was granted an exemption from making a

mandatory takeover of EABL pursuant to Regulation 4 of the Capital Markets

(Takeovers and Mergers) Regulations, 2002. The total value of the transaction was

Ksh. 22,73 1,820,224. The Authority had not received any complaint lrom any

shareholder of EABL or any other party.

Compliance with the Capital Markets Act and the Public Offers Regulations

41. The transaction was reviewed to ensure compliance with disclosures required by the

Capital Markets Act and Capital Markets (Securities) (Public Offers, Listing and

Disclosure) Regulations, 2002. The relevant disclosures were made in a tender oller

document which was circulated to all shareholders to ensure fairness, transparency,

and investor protection.
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42. The process was as lollows -
a) Diageo Kenya Limited served a Notice of Intention on the listed company on

October 13,2022. This was also published in two newspapers of national

circulation;

b) East African Breweries Limited published a cautionary announcement on

October 17 . 2022 intbrming shareholders about the proposed tender offer;

c) Diageo Kenya prepared a tender ol'fer document which provided the details of

the offer, terms and basis of the offer price;

d) Tender offer document was circulated to shareholders and an abridged version

published in two newspapers of national circulation; and

e) the olfer was open fbr acceptance by shareholders in accordance with the

published olfer timetable.

43. In addition to its listing on the stock market in Kenya. EABL is cross-listed on the Dar

es Salaam Securities Exchange stock market of the United Republic of Tanzania and

the Uganda Securities Exchange in Uganda. Accordingly, notifications of the Tender

Offer were made to the relevant authorities in Uganda, being the Capital Markets

Authority in Uganda and the Ugandan Securities Exchange and in Tanzania being the

Capital Markets & Securities Authority in Tanzania, the Dar es Salaam Stock

Exchange) and owing to EABL's majority shareholding in Serengeti Breweries

Limited. it was necessary to make an application to the Fair Competition Commission

of ("FCC") in l-anzania. Diageo Kenya submitted its merger tiling to the FCC on 28

October 2022 and obtained approval fbr the transaction on December 19,2022 after

the 163'd case meeting of the FCC.

44. Diageo Kenya PLC through its financial advisers. SBG Securities wrote to the CMA

to seek an exemption on behalf of Diageo Kenya liom the requirement in the Capital

Markets (Take- overs and Mergers) Regulations, 2002 (the Take- Over Regulations)

for Diageo Kenya to make a take-over ofler in relation to the proposed acquisition of

up to I 18,394,897 additional ordinary shares (the Sale Shares) in EABL, by means ol
a tender offbr made to all the shareholders of EABL. The CMA approved this

application on January 23. 2023 after obtaining conflrmation that Diageo Kenya

intended to maintain EABL's listing on the Nairobi Securities Exchange fbllowing

completion ol the Tender Offbr, as it believed the interests of EABL's shareholders
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and the broader public would be best served by EABL remaining a company listed on

the Nairobi Securities Exchange and available to be invested in by the Kenyan public.

45. In addition, Diageo and Diageo Kenya did not envisage making any changes to the

board of directors of EABL, the executive management team of EABL or the current

business strategy of EABL, as a result of an increase of its shareholding in EABL

pursuant to the Tender Offer.

46. The detailed tender olfer document (the Tender Offer Document) that set out the

salient details of the ofTer was made available to all shareholders by post, email, and

other electronic means such as posting the document on Image Registrars' website.

Shareholders were invited to complete and retum tender offer forms (the Tender Form)

to ofler to sell their ordinary shares in EABL.

47. Diageo Kenya made the Tender Form available to Shareholders through various

options including electronic means where shareholders were encouraged to submit

their acceptances via an online portal on Image Registrars' website and physical

tender lorms that were provided by post, email or downloaded from Image Registrar's

website. The results of the tender offer were communicated after the closing date ol
the of-ter and shareholders paid for the shares tendered. The shares were subsequently

translerred to Diageo Kenya.

48. The transaction between the shareholders of EABL and Diageo Kenya through the

tender offer did not breach any provisions outlined in the Capital Markets Act and

Diageo Kenya PLC was required to make the necessary disclosures to shareholders.

49. The transaction was reviewed and evaluated by the CMA and engagements were held

with the representatives ol Diageo Kenya PLC to understand the rationale for the

transaction and strategic intent of Diageo Kenya PLC in the operations of EABL.

Acquisition of the securities with an intention by the purchaser to transfer the

shares onward to a new buyer and at a higher value

50. CMA submitted that Diageo Kenya confirmed in writing that it was not acting in

concert with any person (whether pursuant to a fbrmal or informal agreement or

understanding) in relation to the acquisition of the Ordinary Shares or the

consolidation of control of EABL.

5 I . Further, CMA Stated that Diageo Kenya affirmed that there was no agreement or

arrangement that had been made by which shares acquired by Diageo Kenya in
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pursuance of the Tender Offer would or may have been transferred to any other

person.

52. The above notwithstanding. it was noteworthy that a shareholder was free to deal with

their shares as they wished with no limitation. just like any other property, provided

that they did not breach any existing laws. The Capital Markets Authority had no

information ascertaining that the acquisition by Diageo Kenya was with the intention

of transf'erring to another party. Il that was later lound to be the case, regulatory

sanctions could be taken against the company lor non-disclosure ol material

inlbrmation to shareholders.

53. Further, since the Diageo Kenya PLC held 66% shareholding in EABL, the Takeovers

and Mergers Regulations require that any additional acquisition of shares by Diageo

was subject to regulatory consideration. The CMA would ensure that Diageo Kenya

upheld representations made in the Tender Offer.

54. CMA infbrmed the Committee that the Cabinet Secretary (CS) to the National

'lreasury, through the Capital Markets (Foreign Investors) (Amendment) Regulations

20 I 5 dated I I'h June 20 I 5, dispensed with the 757o investment limit for foreign

investors, that was hitherto applicable. The Cabinet Secretary could however, by

notice in the Kenya Gazette, prescribe a maximum lbreign sharehotding in an issuer

or listed company. No such limit had been imposed on the shares of EABL.

Acquisition of the securities with an intention by the purchaser to evade tax

liability

55. The advisers to the transaction correctly indicated that as the Ordinary Shares were

listed on the Nairobi Securities Exchange, no capital gains tax would be payable in

Kenya in connection with the gain accruing on the transf'er of such Ordinary Shares in

accordance with the relevant laws. Similarly, no starnp. registration or similar duties

or taxes would be payable in Kenya in connection with the transfer of the Ordinary

Shares in accordance with applicable laws. That opinion and conclusion by the

advisers to the transaction however did not preclude the Kenya Revenue Authority

(KI{A) from conducting an independent assessment to ensure compliance with the

applicable tax laws in Kenya.
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Financial and Economic Implications

Strengthened Partnership

56. The increased shareholding by Diageo Kenya PLC through the tender offer signified

its continued commitment and confidence in the growth potential of EABL and the

East African market. The increase in shareholding by Diageo Kenya PLC could lead

to enhanced collaboration between EABL and Diageo Plc, leveraging the latter's

global expertise and resources to drive innovation, market expansion, and job creation

in Kenya.

Economic Impact

57. The transaction demonstrated loreign direct investment (l"DI) in Kenya's beverage

industry, contributing to the country's economic development and job creation. It

indicated increased investor confidence in the Kenyan market, potentially attracting

more FDI in the future. Further, Diageo Kenya paid a premium on the traded value ol
EABL securities. Thus, the total value of the transaction was Kshs. 22,731.820,224.

which was to the benefit of the shareholders of EABL.

Evaluation

58. In evaluating the recent transaction between the shareholders of EABL and Diageo

Kenya PLC through a tender offer, it was the conclusion ol the Authority that the

transaction was conducted in compliance with the Capital Markets Act, the Public

Offers Regulations as well as the Takeovers Regulations. The tender offer price, the

results of the tender offer, and the overall implication of the transaction were largely

positive for the market.

59. The Authority submitted that they were in the process ol overhauling the current

Capital Markets (Takeovers and Mergers) Regulations to provide fbr matters as

independent valuations and to take into consideration the best practices relating to

such transactions. The Authority placed the draft regulations on exposure between

l6th August and 4rh October 2022 and had engaged stakeholders in face to face

deliberations up to 3l't May 2023. The draft Regulations were submitted to National

Treasury and Economic Planning for further review belore transmission to the

Attorney General's Office.

60. Considering the Government's policy of attracting foreign investments, the Authority

was keen to ensure a balance between taking care of national interests and
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encouraging fbreign investments. which was also usel'ul to the economy. Further. this

was also necessary to maintain the country's competitiveness against other countries

and as such should not be perceived as having unf'avorable conditions lor such foreign

investments.

61. Additionally, the Authority highlighted that the petitioner did not approach the

Authority on this mafter by way of a complaint or in any other manner. The Authority

was mandated to consider and make a determination on complaints, and if a

complainant was dissatislled with the decision of CMA, they could appeal to the

Capital Markets Tribunal, which was independent and under supervision of the

judiciary.

Additional Information submitted Capital Market Authority

62. The Committee vide a letter dated 3'd August 2023 requested lor further inlormation

relating to acquisition of shares in EABL by Guinness Plc and Diageo Plc.:

63. The Authority responded as follows:

a) Report on the initial acquisition of shares by Guinness Plc in EABL

approved by the Authority in 2000:

i. Particulars of the lender offering by Guiness Plc including lhe

prospectus filed with lhe Authority

64. The Authority submittcd that in year 2000, it did not approve any tender of'fer

transaction with respect to Guinness Plc acquiring shares in EABL. However, in 1997,

EABL sought to raise Ksh. 1,500.000,000, through a rights issue for the expansion

programme in Uganda and Tanzania. As per the prospectus documentation, the rights

issue was in the ratio, 3 new shares for every 7 shares held by the existing

shareholders of the company then, with the rights issue price being Ksh. 53. To

guarantee raising of the required funds. Guinness Plc acted as the underwriter in the

rights issue in case of unsubscribed rights.

65. The Authority's role in the transaction was to ensure that adequate disclosures were

made to shareholders for them to decide on whether or not to participate in the rights

issue. The results ol the rights issue are summarized below -
Table 2: EABL Rights Issue Result-I997

Total number of rights oflered 28,080,675

Number of shares allotted 8.592.720
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Excess applications 19,487,955

Total shares allotted 28,080,675

Gross proceeds Ksh. 1,488,275,775

66. At the time of the Rights Issue in 1997, Regulation 3( I ) (b) of the Capital Markets

Authority (Foreign Investors) (No. 2) Regulations, 1995 provided that the shares

purchased by foreign investors would not exceed 407o in aggregate of the total shares

offered. However, it also allowed locally incorporated companies, which were owned

by foreign investors and individuals who were residents in Kenya to be treated as

domestic investors, therefore, the company was placed in the category of local

investor and consequently was not in violation of the Foreign Investor Regulations at

the time.

67. Later on, an amendment was made on the 1995 Foreign Investors regulations in form

of Section 3 of the Capital Markets (Foreign Investors) Regulations, 2002.11required

that at least 25V;o of the ordinary shares of an issuer be reserved for local investors;

therefbre, implying that a loreign company could hold up to 7 5o/o of the shares in an

issuer. Taking this into consideration, Guinness was as at the time considered to be

within the stipulated limit as their shareholding at that point in East African Breweries

Limited was less than the threshold.

Subsequent Restructuring of Diageo PLC Shareholding in EABL in 2000:

68. In the year 2000, Diageo Plc indirectly held 395,608434 ordinary shares in EABL,

representing 50.03% of the issued shares of the listed company. These shares were

held through the following indirectly held wholly owned subsidiaries -
Table 3: Diageo EABL Share Restructuring in 2000

No. Subsidiary No of shares 7o holding

Diageo Kenya Limited 338,6 t 8,340 42.82o/o

2 Guinness Overseas Limited 20,628,804 2.61o/o

3 Diageo Holdings Netherlands B.V 36,361,290 4 .60

Following an intemal group re-organization, the shares held by Guinness Overseas

Limited and Diageo Holdings Netherlands B.V were transferred to Diageo Kenya

69
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7l

72.

73.

Limited. That resulted in the consolidation of holding by Diageo Kenya Limited to

50.03%. The intention was indicated to simplily the indirect holding structure ol

EABL by consolidating the shareholding of Diageo Plc to a single entity. Diageo

Kenya Limited further indicated that there was no intention to take over EABL.

Following the transaction, there was no change in ultimate beneficial ownership since

Diageo Plc remained the ultimate beneficial owner of the 50.03o/o stake in EABL.

The justification lor the approval of the transaction was based on the following

reasons -
a) The under subscription of the shares by EABL shareholders which was noted in

the company's Public Statement issued on December ll, 1997 .

b) Guinness Africa confirmed that it had no intention of launching a takeover bid for

EABL.

ii. The justification for approval of the ocquisition including any other

rcpresentations made to the Authority by Guinness Plc and EABL

Limiled in support of lhe acquisilion.

CMA reiterated that there was no tender olfer in the year 2000. However, as indicated

above, EABL raised funds through the rights issue in 1997.

b) Disclosure on any complaints received from shareholders, relevant

stakeholders, and the public at large on the initial acquisition of EABL Ltd

by Guinness Plc

In the year 2000, with anticipation that Guinness PLC would otfload the shares

underwritten in the 1997 rights issue, there was public debate through the media on

the same. This led to an investigation by the then Parliamentary Committee on

Finance, Planning and Trade in November 2000. The Authority was invited and made

submissions to the Committee with emphasis on the following -
a) while it was important to redefine national policy as regards local shareholding

limits for privatized enterprises to encourage broad shareholding by Kenyans, it

would be undesirable to extend such a policy to privately owned companies as

such a move would negate the policy on attraction ol loreign investments; and

b) there should be a balance between taking care of national interests and

encouragement of foreign investments, which were also uselul to the economy.
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74. The Association of Kenya Stockbrokers raised the same issues with the Authority,

seeking clarifications on the following -
a) whether there was any intention by EABL to take-over the company, contrary to

their earlier commitments; and

b) that the rights issue was priced above the market price hence making it difficult

for their members to participate.

7 5 . Subsequently, the Authority addressed the same through a meeting with the

Association, where the issues were deliberated upon.

(c) An analysis of the economic benefits that the Guinness acquisition in

2000 accrued to Capital Markets

76. The Authority in assessing the economic benefits relied on information in public

domain including the audited financial statements of EABL as summarized in Table 4

below -
(a) The value oftotal assets ofEABL had increased by more than 680% from Ksh. l4

billion in 2000 to Ksh. I l0 billion in 2022.

(b) The issuer had been consistently profitable, and had been paying investors

dividends on a regular basis. For instance, in the last ten years from 2013 to 2022,

dividends paid amounted to Ksh. 53 billion representing an average dividend

yield of 4%o and pay-out ratio of76%o.

(c) The issuer had maintained blue chip status in the market, and was included in the

NSE 20, NSE 25 and NASI indices which provide investors with a

comprehensive and complementary benchmark to measure the performance of the

Kenyan stock market.

77. The table below outlines the financial highlights of the company between 1997 and

2002.

Table 4: EABL Performance from 1997-2002

27,734,679

14,444,000

Turnover

Net Sales

22,9s2,678

10,849,910

25,778,2t3

12,873,000

25,248,7E8

12,840,000

25,448,122

12,914,000

26,813,674

13,969,000

t,157,946 494,000 1,507,000 I,798,000 2,499,000 3,40t,076Profit
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Before Tax

Net Profit 870,878 230,970 I 075 |,234,060

166,476 379,032 623,308

|,573,406

946,793

2,301,459

1,099,617Tax Paid 25t,348

Total Assets 13,429,273 13,28t,433 13,938,133 14,095,809 15,134,076 17,986,236

Net Assets

Earnings Per

Share*

8,551,672

t3.29

393,129

8,5s 8,563

2.82

561,613

8,665,454 8,73 8,556

11.49 12.91

655,215 655,2t5

10,314,701

14.88

98t,27 5Dividend

paid

l, t 6l,341

Dividend

Per Share*

Market

Price*

6.00

50

6.82 7.00 7.50

65 73 75

llo/" l0o/" l0Yo

9.00

82

Dividend

Yield

llo/"

1t,121,592

21.27

I 1.50

92

lzY" l3o/o

+Not in Ksh'000

(d) Parameters for assessing the justificatiotr of "strategic growth objectives" in

approving acquisition by foreign investors in listed companies

78. CMA submitted that in assessing the strategic objective of an investor or issuer, it

looks at how the stakeholders in the transaction would benefit. That can be in the

form of -
(a) Transfer of skills;

(b) Sharing ofexpertise and experience;

(c) Technicat assistance in operations;

(d) Increase in funding and market share; and

(e) Tax and other incentives.

79. In the Public Announcement circulated on December ll, 1997, EABL indicated that

the partnership with Guinness brought immense depth of expertise and experience in

brewing and distribution from one of the world's foremost brewing groups. On the
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other hand, Guinness indicated that it would work with EABL Management to help

strengthen and protect the company's position in East Africa.

Prospects for further acquisition ofshares in EABL by another foreign entity

Shareholder returns in EABL

80. CMA observed that as at June 2023, foreign companies held 9.304o/o of the total shares .

as illustrated below. Of the 9%o, the top 8 foreign shareholders in top 20 as at June

2023 were -
Table 5: Top eight Foreign Shareholders at EABL

Names Shares Percentage

Canary Wharf,London El45LB United. USA 22,93s,194 2.90o/o

2 Stanbic Nominees Ltd A/C NRl03l46l 4,928,194 0.62%

3 SSB: SSBATC AI MEh CO IN LLC FN:

AEJN, A Bahar Towers l, United Arab

Emirates

3.728.180 0.47o/o

4 The Bank of New York Mellon 3,383, r 35 0.43%

5 Standard Chartered Kenya Nominees Ltd /C

K822446

3,04 t ,700 0.38Yo

6 Standard Chartered (Mauritius) Ltd 6A and

68 6'h Floor Raflf'les Tower Lot l9

2.800.000 0.35o/o

7 Oddo BHF Asset Management GMBH

Wegen Kilimanjaro Frontier Africa Fund

2,542,300 0.320/o

8 SSB: SSBATACF CH GL MK. LP

CGPA 416 NE Dallas Street, Suite

Camas, 98607 USA

FN:

202

2,043,880 0.260/o

8t CMA lurther submitted that between 2019 and 2023 loreign shareholding had been

decreasing with local shareholding increasing as demonstrated below -
Table 6: Foreign shareholding at EABL

Date Foreign Shareholding

lune 2023 9 .304o/o

June 2022 t5.250%

June 202 I t8.06%
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June 2020 27.260/o

Dec 2020 27.96%

Dec 2019 27.9604

Submission by Competition Authority of Kenya (CAK)

The Competition Authority of Kenya submitted as lbllows -
82. The Authoriry is a state Corporation established by Section 7 of the Competition Act

No. 12 of 2010. The mandate of the Authority is to enfbrce the Act with the objective

of enhancing the welf-are of the people of Kenya by promoting and safeguarding

eff'ective competition in the national economy and protecting consumers f'rom unlair

and misleading market conduct.

83. The Authority achieves its mandate through regulation of market conduct and

structure. Regulation ol market conduct involves investigation into conduct such as

abuse of dominance, restrictive trade practices, abuse of buyer power, and consumer

issues and complaints. Regulation of market structure includes approving or

disapproving of mergers alier analyzing their likely ef'fects on competition.

84. Section 3l of the Cornpetition Act, 2010 rnandates the authority to receive and

investigate complaints amounting to any conduct or proposed conduct that is alleged

to constitute or may constitute an anti-competitive conduct.

85. On restrictive trade practices, section 2l(l) oi the act prohibits agreements between

undertakings, decisions by associations of undertakings, decisions by undertakings or

concerted practices by undertakings which have as their object or effect the

prevention, distortion or lessening of competition in trade in any goods or services in

Kenya. or a part ol Kenya unless they are exempt. Some of the collusive practices

prohibited under this section include; price fixing, market allocation, collusive

tendering/ bid rigging and output restriction.

86. On the aspect of dominance. section 23( I ) of the Act provides the criteria lbr

determining a dominant position. Specifically, an undertaking is considered dominant

if-
a) Controls less than one -halfofthe total goods produced. supplied or distributed

in Kenya or any substantial part ofKenya; or
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87.

88.

89.

90.

b) Controls not less than one-halflofthe services that are rendered in Kenya or any

substantial part of Kenya.

Section 23 (2) further provides that notwithstanding the above, an undertaking ii also

deemed to be dominant lor the purpose of the Act where the undertaking -
a) though not dominant, controls at least forty percent but not more than fifty per

cent ofthe market share unless it can show that it does not have market power;

or

b) controls less than forty percent olthe market share but has market power.

Section 24 ( 1) of the Act prohibits any conducts which amount to the abuse ol a

dominant position. These include -
a) directly or indirectly imposing unfair purchase or selling prices or other unfair

trading conditions:

b) limiting production, market access, investment;

c) predatory pricing and,

d) discrimination in dealing

The Alcoholic Beverages Sector in Kenya

The alcoholic beverages market in Kenya is an essential sector of the economy. The

market composed of the production oi beer, spirits and wines as well as their

distribution. The alcoholic market had two major players, EABL, through its wholly

owned subsidiary KBL and Keroche Industries. As at 2020, KBL had a 90oZ market

share while Keroche had 2%o of the market. The rest of the players like Heineken,

SABMiller Bacardi. Pemod Richard and KWAL shared the remaining 8% of the

market share. However, with respect to the supply and distribution ol alcoholic

beverages market, EABL had an estimated market share of 7l%o according lo a 2017

Euromonitor report.

Based on this, KBL being a subsidiary of EABL which controls 100% of its
shareholding enjoyed dominance of approximately 90% ofthe market share. This lell

above the threshold percentage (50+l%) as stipulated in Section 23 of the

Competition Ac|,2020.

Notably, there are significant barriers to entry in the alcoholic beverages market such

as opening a brewery and setting distribution which is capital intensive and brand

loyalty. Incumbents such as EABL and Keroche have elaborate distribution networks

91.
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93.

that guarantee their brands reach all comers of the country which is achieved through

contractual arrangements with distributors. These barriers to entry hinder entry and

expansion of the players in this market giving the incumbents market power which

can be abused to the detriment of the consumers.

Previous investigations against EABL

(a) EABL and its distributors (2003)
In 2003, the then monopolies and price commission received the following

complaints from anonymous EABL distributors -
a) The company was setting the wholesale price structure forcing the distributors

not to sell any brands at any price diflerent fiom those recommended without

the company's prior agreement;

b) The EABL could terminate its agreement with the distributor if the latter sold

the company's products at prices other than the recommended prices;

c) Whereas EABL distributors could not vary prices ol the product in relation to

increase in transport and other related costs, EABL had provided for specific

escalation clauses in their dealings with Tibbett and Britten & Express Kenya

Limited in which these firms could automatically adjust their returns to cater

lbr specific increases in their distribution costs.

'fhe complaints triggered the Commission to launch an investigative study ol the

alcoholic beverages sector. Some of the practices that were deemed to have breached

the Restrictive Trade Practices, Monopolies and Price Control Act (Cap 504) included

a) Territorial Allocation: it was found that KBL and each distributor, super

distributor and transporter had an arrangcmcnt delining the geographic area

within which the distributor must sell or transport its products. 'fhis

arrangement eliminated the possibility of any intra-brand competition because

the distributor was a monopoly within the defined territory.

b) Exclusive Dealership: The agreement betrveen KBL and each distributor and

super distributor barred the distributor liom being concemed directly or

indirectly in manufacturing, importation, marketing or any sale of goods which

were similar or competitive with KBL brands in Kenya.
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95.

96.

97.

c) Price Fixing: The agreement empowered KBL to fix the wholesale prices for

resale of its brands from time to time and the distributors could not sell at any

price different from the ones fixed by KBL.

The commission invoked section l5 (3) of Cap 504 and required EABL to revise their

distribution agreements with their distributors to remove clauses that provided for

tenitory allocation, exclusivity in dealing and price fixing. It did not oblige and was

invited to negotiate a Consent Agreement in accordance with section l5 (3). They

refused to negotiate the Agreement prompting the commissioner to recommend to the

minister to make an order regulating the practices in question. There was no

indication in the file that the Minister took the requisite action.

(b) Keroche Breweries and East African Breweries Limited (2009)

Keroche filed a complaint with the Commission alleging that EABL-
a) were hindering promotion of summit lager through removal and destruction of

Keroche's advertisement materials;

b) threated and bribed bar operators to stop dealing in Keroche products, and

c) colluded with banks to recall loans owned to banks by Keroche and its

distributors.

Although there was no tangible evidence, oral evidence corroborating allegations (a)

and (b) were overwhelming from the distributors of Keroche and retail outlets. There

was also a preliminary finding on exclusivity arrangement with senator branded bar

owners not to sell competing products.

EABL was invited by the commission to comment on the allegations by Keroche and

findings of the Commission but denied involvement in any of the allegations.

Regarding the position of the Commission that the Senator branded bar arrangement

was restrictive,, EABL explained that -
a) its sales representatives were able to negotiate with bar owners who therelore

agreed that the outlets be branded Senator by painting them Senator Keg brand,

donning Senator KEG table mats having Senator Keg branded chairs in the bars.

b) Senator branded owners were not prohibited from stocking/selling other

competitors brand; and
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c) EABL could not refuse to deal with the Senator branded bar owners on account ol
those bars stocking other competitors' brands.

Premised on the above clarification. the Commission concluded that the arrangement

with senator branded bars was not restrictive. The comrnission therelore closed the

case since there was sufficient evidence to proceed with the matter.

(c) EABL and Maxam Limited (2010)
99. A complaint was lodged to the Commission by Maxam Limited, a local distributor of

Heineken brand ofbeer accusing EABL of-
a) removal of advertising materials of Heineken from market outlets;

b) entering into exclusivity deals with outlets to prevent them from stocking other

beers, especially Heineken;

c) entering into arrangement with outlets like Nakumatt Limited to accept only

EABL's liidges and prevent the stocking ofHeineken beer and,

d) offbring beer outlets fridges to be exclusively used for the brands ofthe EABL.

100. Allegation (d) was not pursued by the Commission because an enterprise could not be

encouraged to.ioyride on the investments of a competitor. This was because -
i. joyriders would have undue competitive advantage over those who have

invested in the coolers it would cost them nothing to provide the facilities and

ii. encouraging joyriding would adversely aft'ect innovation and investment since

nobody will accept to tie capital in those ventures to be enjoyed by the

competitors without incurring any cost.

I 0 I . The outcome ol the of the investigations were that -
i. There was no evidence ol removal of advertising materials of Maxam Ltd

by EABL or its agents.

ii. There was no proof of any fbrm of contract between EABL and outlets of

alcohol beverages which hindered stocking of Ileineken.

iii. There was evidence of an agreement between EABL and Harlequins Bar

which barred the outlet from accepting fridges offered by suppliers of

alcoholic beverages that compete with EABL products.

102. The Commission invoked sections l5(l) and l5(2) ot'the Competition Act, 2010

which required EABL to comment on the allegations and propose measures that they
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intended to take to bring their business practices into conlbrmity with the Competition

Act, 2010 within l4 calendar days from the date of the letter.

103. EABL agreed to review arrangement with Maxam with a view to ensuring that it

conformed to provision of law. They consequently, amended, to the satislaction of the

Commission, articles of the Agreements which -
a) hindered stocking olalcoholic beverages that competed with its products and

b) barred the outlets from accepting fridges offered by suppliers of alcohol

beverages that competed with its products.

(d) Competition Authority of Kenya v KBL (2014)
104. In March 2014, the Authority pursuant to section 3l of the Act initiated investigations

into the lormal alcoholic beverages sector in Kenya. Among the findings made by the

Authority during the investigation was that the KBL/EABL was engaged in territory

allocation and was specifoing brands to be supplied by the distributors hence

undermining the intra-band competition. A further full investigation also established

that the distribution agreement between KBL and its distributors were rcstrictive

leading to the lessening of intra-brand competition because it provided for both

territorial and brand exclusivity.

I 05. In March 20 I 8, the Authority engaged KBL in a settlement process pursuant to

section 38 of the Act. The settlement entered into required KBLfuDV to -
a) Review and amend the then existing Distributorship Agreement to remove

clauses on territorial and brand exclusivity.

b) Rollout the amended agreement to all its distributors and provide the Authority

with at least two copies of the executed Agreements within nvo months from

I 3th November. 20 17.

c) Implement an intemal Competition Compliance Programme and conduct

competition law training for its key personnel at least once a year; and

d) Review the compliance policy biennially.

106. KBL/UDV adhered to all the terms of the settlement agreement as was established by

subsequent compliance checks carried out by the authority, with the last compliance

check having been undertaken this year.
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(e) Keroche Breweries Ltd v EABL& KBL (2019)

107. The Authority investigated allegations of abuse of dorninance in the Euro Brown Beer

botlle market lbllowing the receipt of a complaint liom Keroche Breweries Limited

(Keroche). The issues surrounding the case were also part of a court petition, Civil

Case E47 I of 2019, in which a ruling referred the matter to the Authority.

108. The complaint was pegged on allegations of abuse of dominance due to the

embossing of the Universal Euro Brown beer by EABL. Keroche alleged that these

actions were aimed at distorting a natural universal use bottle market to enable KBL

collect more bottles from the market than was initially injected. Keroche further

alleged that these actions were also aimed at imposing exclusivity which distorted the

bottle exchange market.

109. Following conclusion of the investigation, the Authority noted that there was no abuse

of dominance by the actions of KBL embossing Euro Brown Beer Bottles. However,

the Authority noted areas of concern, though then not raising competition issues that

could be a recipe for concems in the future. Specifically, the Authority noted the

following -
a) There appeared to be a mix up of both pa(ies' bottles in the market,

considering that both parties targeted the same retail outlets; and

b) There seemed to be no clear mechanisms in the market on the treatment of

competitors' bottles.

I 10. In order to cure the inefliciencies observed in the bottle management system, the

Authority came up with suggestions to the parties and encouraged them to come up

with amicable solutions to resolve their industry issues. One of the parties however

declined the invitation. With no contravention to be remedied, the Authority had no

powers to impose such obligations on the parties. As such the Authority closed the

investigation.

I I l. The Authority intended to consider soft regulation mechanisms in this area such as the

issuance of guidelines specific to sector and establishing a code ol practice fbr

industries where in the Authority's opinion depict market failures, inefficiencies,

supply chain integrity issues and/ or problem of free riding.
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Culpability of EABL for Anti- competitive practices

ll2. From the foregoing, the Authority had initiated various investigations againsr EABL.

While in some of these investigations no contravention of the Act was established, in

other cases such as Competition Authority of Kenya v KBL (2014) and East Alrican

Breweries Limited and Maxam Limited (2010), the Authority had pursuant to section

36 (d) of the Act, directed fbr the distributorship arrangements with distribulors to be

amended in order to adhere to the provisions of the Act.

Mergers

I 13. One of the issues identified by the Senate that required the Authority to address was

whether the defunct Price Control and Monopolies Commission investigated the

acquisition of majority shares in EABL in 1997 by Guinness and the share

restructuring in 2000 culminating in Diageo Kenya PLC acquiring majority shares in

the Company.

ll4. The Authority noted that the records pertaining to the above mergers were dully

destroyed in accordance with the records management process. As such the Authority

could not ascertain how the above mergers were analysed and the relevant approvals

granted.

ll5. The Authority ftrther noted that there were significant barriers to entry in the

alcoholic beverages market which cushioned the incumbents from eflective

competition and could Iead to exploitation of consumers.

I16. The presence of anti-competitive conduct towards its distributors was a subject the

Authority had dealt with in previous cases such as Competition Authority of Kenya v

KBL 2014, in which the Authority in a settlement process pursuant to section 38 ol
the Act directed KBL and UDV to review and amend their existing distributorship

agreements to remove clauses ol territorial and brand exclusivity. KBL/UDV adhered

to all the terms of the settlement agreement.

Submission by the Kenya Revenue Authority

l17. Kenya Revenue Authority (KRA) submitted as follows -
The number of KRA personnel slalioned at EABL and their respective roles in

enforcing ta-r compliance at the compony

l18. In the Financial Year FY 2022/2023, KRA had three personnel (resident ofticers)

attached to EABL Nairobi, and one personnel attached to EABL Kisumu.
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I19. The roles of the olficers were to -
a) carry out risk -based inspections of the factory to ensure compliance;

b) identify areas of non-conformity in the factory and take remedial action;

c) veriS and maintain registers and records of all the imported products received

into the warehouse;

d) monitor production at the factory;

e) conlirm all raw materials received for production;

1) confirm production quantities dispatched lor sale;

g) monitor proper use of measuring and metering devices (Flow Meters) and other

tax accounting systems;

h) scan products to check for proper affixation and activation of excise stamps at

the factory;

i) supervise and record receipts of manufactured goods into the Excise Stock

Room:

j) supervise and record receipts of manulhctured goods into the Excise Stock

Room and;

k) prepare and submit monthly reports on production and deliveries.

The turnaround rate of KRA personnel based al lhe EABL and reosons for recalling lhe

soid personnel

120. KRA submitted that personnel were routinely rotated or recalled based on work

exigencies. The table below illustrates the tumaround rate olpersonnel at EABL.

Table 6: List of resident Officers deployed since 2017 and their reasons for

recalling

In a letter dated I 5th March, 2023, the Kenya Revenue Authority presented the

lollowing inlormation relating to Olficers deployed at EABL premises since 2017 and

their reasons for recalling

SAI Officer Name Start

dete

End

date

Duration Duo

Station

Reason for

recalling

Joel Kibaki Aug

2017

Dec

2018

I year 2

months

EABL

Nairobi

Internal re-

organization

2 David Wekesa July

2018

July

2022

4 Years EABL

Nairobi

Intemal re-

organization
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3 Soila Kasero Dec

201 8

Feb

2019

3 Months EABL

Nairobi

Intemal re-

organization

4 Kennedy

Macharia

Oct

2019

Jan

2021

I Year 3

Months

EABL

Nairobi

Internal re-

organization

5 Simon Adede Nov

2019

July

2023

3 Years 9

Months

EABL

Kisumu

Internal re-

organization

6 Tobias Ogendo Mar

202t

Aug

2022

I Year 6

Months

EABL

Nairobi

Intemal re-

organization

7 Jacinta Mumo June

2022

Dec

2022

7 Months EABL

Nairobi

Intemal re-

organization

8 Godfrey

Munga

Aug

2022

Apr

2023

8 months EABL

Nairobi

Internal re-

organization

9 Irene Barkitoch Nov

2022

Apr

2023

6 months EABL

Nairobi

Internal re-

organization

l0 Felix Asaka May

2023

To

date

9 months EABL

Nairobi

Internal re-

organization

ll Moses Mutiso May

2023

To

date

9 months EABL

Nairobi

Intemal re-

organization

12 Dan Iginza May

2023

To

date

9 months EABL

Kisumu

Intemal re-

organization

13. John Kinuthia Jul

2023

To

date

7 months EABL

Nairobi

Intemal re-

organization

Collusion belween KRA personnel and EABL resulting in ta-r evasion and non -
compliance with the applicable tax requirements

l2l . KRA stated that there had been no case(s) reported or brought to KRA's attention

regarding collusion belween KRA personnel and EABL resulting in tax evasion and

non-compliance with applicable tax requirements.

Table 7: Revenue performance during 0fficers' Tenures

122. KRA submitted that the revenue perflormance during the tenure of the officers posted

to the EABL plants. Regarding the variances in revenue perflormance, it was notable

that:
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a) The Revenue performance was affected by the change in Excise Duty rates.

b) Taxes for the years 2020 and 2021 were affected by the prevalence of the COVID-

l9 pandemic, especially for beer.

c) Monthly taxes vary on account ofseasonal consumption patterns. For example,

December was always high due to the holiday season.

d) The revenue collected was based on the taxes remitted by the particular EABL

plant and not the amounts collected by individual officers.

e) Both KBL Kisumu and KBL Nairobi had a single PIN, and hence the payment of

taxes was through a unifled PIN thus the collections cannot be separated.

NO. Name of Ollicers Company Collections in (Ksh)

&

KBL UDV

I Joel Kibaki (July I7 - Dec l8) 54,729,369,967 1,76'7,192,855

Dec 18 - Feb 19

2 Soila Kasero

9.564,666,577 |,970,928,9323 David Wekesa

Oct 19 - Jan 2l
4 Kennedy Macharia

3 7,879,800,363 13,783,679,0s25 David Wekesa

Mar 2I - Jul 22

6 Tobias Ogendo 48.485,729,388 t8,08s,027,929

7 David Wekesa

Jun 22 -Aug 22

8 Jacinta Mumo

5 ,547 ,7 53,664 2,509,844,9879 Tobias Ogendo

June 22 - Dec 22

10. Irene Barkitoch

22,483,863,279 9.797,686,6t7ll. Godfrey Munga

12. Jacinta Mumo

Aug 22 - Apr 23
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t3 Irene Barkitoch

31,249,042,323 13,640,632,05914. Godfiey Munga

May 23 - Date

l5 John Kinuthia

28,197,318,2t8 12, l 32,506, 19816. Moses Mutiso

t7 Felix Asiku

Tax Disputes between EABL and KRA

123. KRA submitted a breakdown of several cases oltax disputes between KRA and EABL

The list is attached to this report (annex 3).

124. Further, the Authority stated that it did not have any cases with Diageo Plc.

Implication of varialion in lhe manufacluring ingredients of alcoholic beveroges on

taxes

125. KRA stated that tax rates lor beer products were the same and the Authority had not

noted any variations in the manufacturing ingredients that had tax implications dating

back five years. The taxpayers (KBL & UDV) contributed over 60%o of domestic

excise collections in financial years 2021122 and 2022/23.

Tax rebales for use of local material in lhe manufaclure and brewing ofalcohol

126. The Committee had sought to find out if there were any tax rebates granted to EABL

for use of local material in the manufacture and brewing of alcohol. The Committee

was informed that EABL and other manufacturers of excisable products enjoyed

remissions as guided by section l4 of the Excise Duty Act, legal notice 52 of 2017 and

legal notice 196 of 2019.

Submission by East African Breweries Limited

127 . EABL management submitted that the Company (EABL) was a Kenyan multinational

business established in 1922 and headquartered in Nairobi. The company operated

extensively throughout the East African region and was publicly listed in the Nairobi

Securities Exchange. It was also cross listed on the Uganda Securities Exchange and

the Dar es Salaam Stock Exchange, epitomizing a Kenyan-origin multinational with

substantial regional infl uence.
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128. EABL served as a hub for Diageo's Africa and global operations and accommodated a

variety of specialized business units that fumish a range of services and expertise

globally, encompassing the Diageo Africa:

(a) lnnovation Hub

(b) Procurement Centre of Excellence

(c) Logistics Hub

(d) Digital Marketing Hub

(e) Corporate relations Centre of Excellence

(f) Digital and Technology Hub

129. That EABL had productive value chains across the region which covered farmers,

employees, suppliers, distributors, retailers and the hospitality industry. This was

directly managed by a workforce of over 1400 direct employees working in

partnership with the diffbrent stakeholders. EABL also had 156 personnel deployed in

various Diageo businesses and hubs across the world either as expatriates or experts in

global f'unctions.

130. They noted that EABL's award winning products were responsibly marketed, exported

and sold and are preferred by adult consumers across the world- as gods made in

Kenya. The net result was that EABL was the largest contributor of domestic excise in

Kenya and the second largest taxpayer in Kenya- contributing to the development ol
the nation.

13l. It was the position of EABL that the petition lacked credibility and had no legal or

solid grounds.

The strategic business impact and benefits of the acquisition of an additional l57o
shareholding in EABL by Diageo Plc in 2023

132. Diageo Kenya Limited (Diageo Kenya) acquired an additional l5% shareholding in

EABL in 2023 by way of a Public Tender Offer to all EABL shareholders. The

transaction was approved by Capital Markets Authority (CMA) and relevant regulators.

Hence Diageo Kenya increased its shareholding in EABL fiom 50.03% lo 65Vo.

133. The transaction was the single largest fbreign direct investment in the Kenya stock

market in 2023 where Diageo Kenya paid a total of KES 22.'7 billion to EABL

shareholders in the market. This was recognized by His Excellency the President Dr.

Rutto on 22nd March 2023 during the bell ringing event at the Nairobi Securities

Exchange as a show ofconfidence in the local Kenyan market by foreign investors.
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134 That contrary to the false and malicious assertions in the petition, EABL did not cease

to be a Kenyan company instead it had transformed over the years into a strong local

Kenyan multinational, employing thousands of Kenyans and East Africans.

Whether the acquisition by Diageo Plc is a consolidation of the alleged transfer to and
eventual takeover by Heineken or Castel Group

135. EABL submitted that there was no evidence to substantiate this claim and should

therefore be treated as a lalse allegation. Further that as part of its disclosures in the

2023 Public Tender Offer, Diageo Kenya disclosed that it had made no agreement or

arrangement to sell EABL shares to any other person. They therefore requested that

the Petitioner be cautioned against making false or unsubstantiated allegations as it

could cause harm to businesses.

Why EABL was undertaking considerable downsizing despite consistent posting of
marginal profits
136. EABL management submitted that EABL had not engaged in any corporate

downsizing initiatives within the past decade. The company had channeled substantial

investments exceeding USD 640 M (Circa KES 96 billion) during this period,

facilitating signilicant job creation. Notable instances of such investments include:

a) The allocation of USD 120 million (circa KES l4 billion) for the establishment

of the new Kisumu Brewery in 2019

b) A further investment ol USD 42 million (circa KES 6.3 billion) in 2023

towards supply of green energy through the development of three Biomass

plants in Kenya and Uganda, introducing a new business segment centered on

the utilization ol previously discarded biomass materials.

137. Further, that despite the pronounced adverse repercussions of the COVID l9
pandemic in 2020 and 2021 on the alcohol sector, characterized by regulatory

impositions leading to bar closures and sales disruptions, no layoff were implemented,

nor were there reductions in employee remunerations. Furthermore, the company

intensifled health insurance provisions to encompass COVID- l9 related contingencies

and dispensed hygiene kits lor employees' families.

138. EABL had not downsized as alleged and is on a substantial growth trajectory, a trend

reflected in the augmentation of the company's total asset value liom KES l4 billion
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in 2000 to KES I l0 billion in 2022. Growing in tandem was EABL's contribution to

govemment revenue and shareholder retums in terms of profits and dividends.

Justification for the policy of disposing off huge company assets and how local

shareholders had benefitted from these sales

139. The management submitted that EABL had not sold any strategic, critical or

perfbrming business assets as alleged by the petitioner. The assets management

strategy was directly linked with f'uture vision ol the business. This included

evaluating the company's asset portfblio with the outcome of identilying what was fit

for purpose for the future of the business. In the past 1en years, EABL had injected

USD 640 million (Circa 96 billion) in strategic investments across the region.

Final Submission by EABL

140. Following the committee resolutions on September 3,2024, EABL was tasked with

reviewing and making final submissions based on the feedback received lrom the

Capital Markets Authority, the Competition Authority of Kenya, and the Kenya

Revenue Authority.

14 I . EABL reiterated that lollowing the acquisition of its shares by Diageo Plc in 1997 ,

2000, and 2023, its subsidiaries have conducted operations-including investments,

labor relations, and tax payments-in compliance with all applicable laws in Kenya,

Uganda, and Tanzania. Furthermore, these operations had been carried out with the

necessary approvals lrom relevant regulatory agencies. including companies, capital

markets, and cornpetition authorities in Kenya and throughout the East Aliican

Community (EAC) where EABL operates as a listed entity.

142. T'he Petition's claims were queried directly by the Committee to the relevant

govemment agencies and regulators in charge ofthese various aspects as follows:

Capital Markets Authority

143. The report by the Capital Markets Authority (CMA) to the Clerk of the Senate dated

8th August 2023 d,ealt with shares acquired in EABL between 1997 and2023.

144. The shares in EABL were purchased by Diageo Plc through rights issues and public

of'fers under the Capital Markets Act (Cap 4854, Laws of Kenya) and the Companies

Act (Cap 486. Laws of Kenya). Since EABL is a public listed company at the Nairobi
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Securities Exchange, no sale ol shares may be carried out without the approval of the

Capital Markets Authority (CMA) in strict compliance with the laws of Kenya.

145. As noted in the CMA's brief to the Senate dated 6h luly 2023, the CMA is tasked with:

i ensuring that detailed disclosures regarding the offer are made in the ofler

document to enable the affected shareholders, make an informed decision;

ii making sure that the shareholders are provided with comprehensive details

regarding operations and financial position olthe Offeree;

iii ascertaining the existence of adequate facilities for compensation ol shareholders

who accept the offer;

iv reviewing all announcements and circulars relating to the offer for purposes of

making sure that shareholders are not misled in any way; and

v ensuring that all the conditions of the offer, regulatory or otherwise are met.

146. The CMA undertakes to protect shareholders and as per all previous submissions to

the Senate, takes its tasks very seriously. Indeed, contrary to the petition claim that

there has been a decrease in local participation in public listed companies, the CMA in

its report avers that there are more local participants in the Nairobi Securities

Exchange liom 2019 to 2023. The CMA in its reports never raised such a

minority/employee shareholder claim against EABL nor have any employees lodged

such claims against EABL. Further, the Companies Act (Cap 486, Laws ol Kenya)

(both the repealed larv prior to 2015 and the current law) do not permit majority

shareholders to oppress minority shareholders. The law has always contained minority

protections against any adverse actions taken by a majority shareholder, including

during mandatory takeovers, and these remedies are frequently are fiequently utilized

by Kenyan shareholders to protect their rights.

l4'7. It should be noted that we have never seen a mandatory takeover succeeded in Kenya

where the minorities are oppressed of such transactions are always halted. EABL has

also never been accused of oppression of minorities and it comes as a great surprise

that EABL, or indeed the acquiring shareholder, Diageo PLC, is being accused ofsuch

actions.

Competition Authority of Kenya (CAK)

148. 'fhe reports by the CAK to the Committee dated 4'h October 2023 and 9'h October

2023 provided information to the ellect that where required, EABL obtained
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149

competition approval lor the sale of shares. In addition, the report found that EABL,

although a market leader, has not abused its market position and commits to the steady

groMh of competition in the market, as such growth benefits EABL's businesses

brands and most importantly benefits the local consumer.

In a ruling by the CAK dated 27rh October 2021, which is attached as Appendix l, the

CAK formally pronounced itself on the matter ol abuse ol market dominance on the

favorable ruling over the embossed brown euro bottles matter. CAK concluded that

beer manuf'acturers are at liberty to produce and bottle their products in identical

bottles without infringing on the rights of such bottles that are specifically embossed

with the trade mark of a specific manufacturer. This protects small and large beer

manufacturers who have invested in the production ol specialized glass bottles while

ensuring that the customer at all times can trace the source ol product to a specitic

manufacturer.

Kenya Revenue Authority (KRA)

150. EABL received the report by the KRA to the Committee dated l5th March 2024 on

the Petition as well as an enquiry into the pending tax status of the company with KRA

l5l. EABL is a non-operating holding company. lts subsidiaries include Kenya Breweries

Limited and UDV (Kenya) Limited in Kenya which are alcoholic beverage

manufacturing companies are the recognized taxpayers and are properly registered

with and remitting taxes to the Kenya Revenue Authority. The subsidiaries have been

tax compliance and good corporate citizens over the years, filing returns and paying

taxes on time. This is attested by the EABL group's long standing as one of Kenya's

largest corporate taxpayers. The KRA has consistently issued tax compliance

certifications to EABL which is a reliable indicator of the businesses' state ol tax

compliance.

152. The report fiom the KRA, the authority outlined that there are authority personnel

positioned at the plants and any relocation of staff has been for intemal restructuring

reasons by the KRA. As a large taxpayer and a manufbcturer, this positioning of tax

ofl'icers on site is standard practice by the authority in furtherance to its statutory

mandate. Further, the authority gave background on tax collections it has made from

the Kenyan operations from 201 7 to 2023.
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I 53.

154.

155.

EABL entities noted to have no taxes due and payable to the KRA as at October 2024.

The companies adhere strictly to the applicable tax legislation which determining the

amount of taxes that are payable, promptly remitting any outstanding taxes to the KRA,

and submitting tax retums to the KRA on time.

KRA report clarified that where there have been any disputes on tax assessments, the

KRA and the EABL subsidiaries have always engaged in dispute resolution

mechanisms and the relevant settlements or tax revision have been undertaken by the

parties. Further the report indicates that all outstanding disputes as at the date of the

report have been concluded and all taxes have been paid to KRA as per the law.

Where any lurther disputes arise fiom time to time between the companies and the

KRA, there are ongoing engagements either directly or through the courts as is

provided under the laws of Kenya. EABL clarified that in the ordinary course of

business, thcir companies are subjcct to tax audits, the outcomes of which are at

various stages of completion. EABL group companies handle such audits transparently

and follows due processes in the closure ofany unresolved matters.

Socio-Economic Impact of EABL in the Region

156. EABL stated that it has continued to grow investments within Kenya as indicated in

our letters dated 27th Jtne 2023,61h September 2023 and 2nd September 2024, as

Diageo has acquired more shares in EABL. The investments have signilicantly

contributed to the socio-economic prosperity of the Kenyan people in terms of

employment, local sourcing, production output, innovation, and in mitigating climate

change impact as contextualized below.

157. Based on an oxford economic survey published in August 2023, EABL contributes

€417 million (KES 70 billion)l in direct (i.e. direct operations) and indirect (i.e.

indirect impact in the form of payment to suppliers who employ staff, generate GDP

and pay taxes) economic impact through its business activities in Kenya. For every

shilling generated through EABL's business activities in Kenya, there is a KES 2

multiplier impact in gross value added to the economy, translating to KES 140 billion

(i.e. l4%o contribution to GDP) in induced economic impact.

158. The economic value is generated through employment of a skilled and semi-skilled

worklorce derived in Kenya. In terms of employment, KBL's direct value chain

activities provide employment to 45,000 farmers, 180.000 retail trade employees
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operating in the over 45,000 outlets countrywide where EABL subsidiaries sale

alcoholic and non-alcoholic beverages, 21,000 grain and finished goods transport

services employees and 120 local distributors directly employing 2,400 peopte.

Some of the key local investments that have been made since 2000 to date and their

socio-economic impact include: -

I ) KES I 5 billion brewery in Kisumu, which was built in 2017 with operations

commencing in June 20l9.The factory has created over 17,000 jobs in the Western

region comprising of farmers supplying KBL with sorghum grain that is used in

the brewing of Senator Keg. The value chain not only creates jobs lor farmers,

transporters, and input suppliers but it has also created linkages with the National

Cereals and Produce Board (NCPB), where KBL have leases silos to store

sorghum grain in Kisumu, ensuring business continuity and guaranteed supply of

raw material.

2) Construction of a microbrewery, which marked EABL's 100-year celebration of its

operations in Kenya which commenced in 1922. The microbrewery is a center of

excellence. constructed at a cost of KES 1.2 billion, where EABL has expanded its

local innovation capability, preserved the rich local corporate heritage dating back

over 100 years while addressing changing consumers' tastes and preferences.

3) KBL has invested KES 6 billion in a biomass plants located, which was

commissioned in 2022. The biomass steam plant has contributed to the reduction

of KBL's carbon emissions by an impressive 40,000 tons per annum, thus

promoting Its cleaner energy alternatives, reducing KBL's carbon footprint by

95% annually and reducing the high costs associated with energy consumption.
-fhis investrnent has created value chain linkages to local farmers of macadamia,

rice, sugarcane bagasse and traders who own sawmills within a 150 km radius to

the factories in Nairobi and Kisumu.. KBL buys agricultural waste from these

tarners and traders, which is then used as biomass fuel, all of which is transported

by Kenyan logistics companies.

4) EABL's local sourcing has increased from 55oho/o 2005 to 870% currently, with

commitment to sourcing 100%o local raw material to run our operations.

5) EABL total tax contribution has increased more than six (6) times since 2005 to

dare: KES l8 billion in 2005 to KES ll3 billion by June 2024. Through its
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160.

Kenyan subsidiary KBL, EABL remains the second taxpayer in Kenya. KBL is

currently the second largest taxpayer in Kenya with a total tax contribution

averaging KES 80 billion annually. Out of KES 2 trillion in tax revenue that

Kenya Revenue Authority (KRA) collects on average per year, KES 820 billion

comes lrom large taxpayers and KBL contributes l0% of the largo taxpayers' tox

revenue contribution in Kenya

6) Outsourcing of contracts to Kenyan owned companies. who provide professional

and support services to EABL. A total of 465 outsourced personnel work for

EABL, providing various services including l'acility management, security,

cleaning, catering services for both Nairobi and Kisumu plants.

7) In 2005, the EABL Foundation was launched aimed at enriching the lives ol
marginalized people in East Africa. It has supported millions of vulnerable people

in gaining access to clean water, acquiring employable skills through vocational

training and providing social amenities that have greatly improved their public

health outcomes. EABL foundation has also partnered with organisations such as

Nature Kenya to boost Kenya's fbrest cover through aflorestation and Upper'fana

Nairobi Water Fund Trust in support of Kenya's water conservation strategy. Such

partnerships embody EABL's commitment to protect the next generation from the

impact of climate change. More details are contained in the EABL Annual

Sustainability report.

EABL, through its subsidiary East African Malting Limited (EABL), has the only

malting plant in Kenya, which was set up in 1953 in Industrial Area, of,f Kampala

Road. The plant currently collects and processes over 85.000 tonnes ol barley and

sorghum lrom across Kenya and malts barley for supply not just for Kenya but for

supply across East Africa annually.

Since the 1970s, EABL has been supporting the growth of sports in the country, with

TUSKER Football Club (FC) having won the Madaraka Cup, Guinness Cup and

Nairobi Football League Cup two years in a row by 1972. Tusker FC is the second

most successful lub in the history of Kenya, having won a total of l3 Kenya Premier

League (KPL) trophies since its establishment in the 1970s3 a proud legacy ofbudding

youth talent in sports.
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As demonstrated above, EABL has a long, established, and rich heritage as a local

entity in Kenya. EABL would welcome the opportunity to showcase the business

activities we have highlighted in this letter, to help the Committee better establish the

f'acts to finalise the petition once and for all.

Following the final responses from govemment authorities, including the CMA, CAK,

and KRA, EABL has noted that it has provided the Committee with all necessary

information to conclude the petition. EABL emphasized that the allegations presented

have caused significant hann to its reputation due to their lalse and unsubstantiated

nature

CHAPTER THREE:

COMMITTEE OBSERVATIONS AND RECOMMENDATIONS

Committee Observations

163. Following its consideration of the Petition and meetings with key stakeholders, the

Committee observed that -
a) With respect to the 1997 EABL acquisition by Guinness Plc, EABL sought to

raise Kshs. 1.5 billion fiom the existing shareholders, through a rights issue. At

the tirre, Guinness Plc held 25.06% of the ordinary shares of EABL and was the

underwriter lor the rights issue. Many shareholders did not participate even

though the tender offer was open to all existing shareholders of the company.

'fherefore, Guinness Plc acquired any untaken rights, to ensure firll subscription

lor the issue and to raise adequate funds for EABL the identified projects.

Subsequently, the shareholding of Guinness Plc increased to 460/o, thereby

making it the largest single shareholder in EABI-.
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b) Further, the shareholding of Diageo Kenya (a subsidiary of Diageo PLC) rn

EAB[- increased to 50.03% following internal reorganization in 2000 that led to

the shares of Guinness Overseas Limited and Diageo Holdings Netherlands B.V

being consolidated and transferred to Diageo Kenya Limited through a private

transfer. There was no change in beneficial ownership following this transf'er.

c) At that time of the 1997 tender of'fer, Guinness Plc had indicated that it had no

intention of making a full takeover of EABL and was willing to consider selling

part of its shares to the shareholders subject to favourable market conditions and

f'uture business strategy. However, the Committee noted that there was no legal or

contractual obligation on Guinness Plc to reduce its shareholding in EABL as

alleged by the Petitioner. Consequently, Guinness Plc has never sold back its

shares to the public.

d) In October 2022, Diageo Plc announced that it had off'ered to buy additional

shares in Kenya's East African Breweries to boost its stake in the company f,rom

50.03% to 65%o. It further stated that it did not intend to take over the entire

company should it attain its desired level ol ownership and that it rvould keep the

company listed. The operations of EABL have not changed since the acquisition

ofadditional shares.

e) Diageo Kenya acquired approval from the Capital Markets Authority on 23'd

January 2023, to acquire an exlra 14.97Vo stake in Kenya's East African Breweries.

The tender offer by Diageo Plc was an offer of securities within the definition set

out under section 30A(l) of the Capital Markets Act. The transaction reduced the

local shareholding in EABL to 35Vo. A detailed disclosure of the tender offer was

made in Daily Nation Newspaper of l4'h October,2022 and on EABL Website on

the same date.

f) On 6th February 2023, Diageo Plc launched partial tender ot-fer to increase its

aggregate equity stake in EABL Plc lrom its 50.03 %o to a maximum of 650%.

Tender offer price was KSh. 192.00 per ordinary share and the maximum number

of shares subject to the tender offer was Shs. I 18,,394,897. The total value of the

transaction was Ksh. 22,731,820,224. Based on the ol'fer, the purchase would

yield investors a 39.7 oh premium over the market price of EABL shares whose
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value was at Kshs. 137.48 per ordinary share on the Nairobi Securities Exchange

on the last day of trading belore the announcement of the tender offer.

g) Historical trading volume data revealed that over the l2-month period to I 2'h

October 2022, EABL shares had traded on the Nairobi Securities Exchange at

prices of between Kenya Shillings 129.99 and 164.72 per Ordinary Share.

h) The role of Capital Markets Authority in the transaction to ensure compliance

with laws and regulations by all the parties involved. The decision on whether to

sell shares to Diageo Plc or not was a matter tbr individual shareholders to decide

by making an election to accept or decline an offer.

i) The tender offer by Diageo Kenya was oversubscribed as it received offers to

purchase 143.52 million shares against the 118.39 initially sought. The otfered

price was attractive considering the prevailing market prices as well as Diageo's

offer that allowed those selling shares to remain eligible of EABL's interim

dividend ofKshs. 3.75 per share for the halfyear that ended in December 2022.

j) The transaction did not classifo as a "merger" under the definition set out in the

Cornpetition Act as the additional acquisition ol 14.97Yo of shares by Diageo did

not result in the change of beneficial ownership in the business. The transaction

could therelbre have proceeded lollorving the notification without requiring

approval from the Competition Authority of Kenya. That was because Diageo Plc

was already a majority shareholder in EABL.

k) There was no statutory limitation on the threshold for foreign shareholding in

local companies in the alcoholic beverages sector. 'fhe additional acquisition

resulting in a 65Vo shareholding in EABL by Diageo Plc was therefbre not

restricted by any statutory provisions regarding maximum shareholding by

loreign entities.

l) There was no evidence that Diageo Kenya had acquired the shares with the

intention of onward transfer to a Heineken/Castel Group or any other prospective

buyer. As part of its disclosure in the 2023 public tender offer and pursuant to

Regulation 4 of the Capital Markcts (Takeovcrs and Mergers) Regulations, 2002,

Diageo disclosed that the proposed acquisition of the additional ordinary shares

was for the purpose of a strategic long-term inveslment and would continue the
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govemance structure of EABL as it stood, with continued full participation of

local stakeholders.

m) East Atiican Breweries Ltd has engaged in sale of a number ol its assets parcels

of land on Thika Highway, entire stake in central Glass Industries Ltd, its

headquarters in Ruaraka among others as part of the company's realignment

strategy on its asset base. However, the allegation that EABL has sold most of its

assets to finance its operations could not be proven.

n) The East African Breweries was the largest producer of Alcoholic Beverages in

the country. According to the Competition Authority, KBL controlled

approximately 90oZ market share in Kenya.

o) The Competition Authority o[ Kenya had received a number of complaints

against KBL and EABL. Some of the offences the entities were accused ol
include territorial allocation, imposing brand exclusivity requirements on

distributors and retailers and abuse of dominance among others. The Authority

directed EABL/KBL to take actions to remedy the irregularities but in some

instances the entity did not comply. There was therefore need for more stringent

implementation ol the directions of the Authority through enforcement of

penalties outlined in the Competition Act,20l0.

p) There were significant barriers to entry in the alcoholic beverage market. l'his had

hindered effective competition in the sector lbr many years. This could lead to

exploitation of consumers.

q) EABL had a number of unresolved tax disputes with the Kenya Revenue

Authority. A number ofthese disputes were at diflerent stages ol consideration at

the Tax Disputes Tribunal as well as the Courts. However, there were no pending

tax disputes with respect to Diageo Plc.

Committee Recommendations

164. The Committee recommends that -
a) The Capital Markets Authority monitors compliance with the Capital Markets

(Public Offers, Listings and Disclosures) Regulations, 2023 and submit a report

to thc Committee on the status of implementation and compliance with the said

Regulations within six months of tabling of this report.
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b) The Capital Markets Authority engages and sensitizes the public on the

provisions ofthe Regulations in (a) above and demonstrate the initiatives taken

in this regard in the report to be submitted to the Committee.

c) The Competition Authority of Kenya should enforce the pecuniary penalty

outlined under section 24(3) of the Competition Act, 2010 for abuse of

dominant position to deter breach of Competition rules and promote fair

marketing practices for all players and submit a report to the Senate within six

months of the tabling of this report.

d) The Competition Authority of Kenya, within six months of the tabling of this

report, submits a report to the Senate on the reported cases of abuse of

dominance from 2023 to 2024 and the respective measures and decisions taken

by the Authority to resolve the cases.
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MTNUTES OF THE A HUNDRED AI\D THIRTY SEVENTH (I37T}I ) MEETING OF
. THF], SE,NATE STANDING COMMITTEE ON TRADE, INDTJSTRIALIZATION AND

TOURISM II!]LD ON TUESDAY 26,I I NOVEMBE R.2024IN COMMI TTEE ROOM 4.

IS'I' FL(X)R I}U\GE TOWE,R AT8:O() A.M.

I'RE,SENT

L Scn.

2. Scn.

3. Scn.

4. Scn.

5. Scn.

6. Scn.

Lenku Olc Kanar Seki, MP
Esthcr Anyieni Okcnyuri. MP
(l)r.) Lelcgs'c Lturnbesi, CllS, MP
Crl,stal Kc-echi Asigc" Ml'
llcrry Ilatuli Montct. MP
Andrcw, Orntatah Okoiti. MI'}

l)ctcr Mulcsi
l)ai,icl Ngamatc

Anncttc Ku,arnboka

Charity Kanze

.loscph Oticno
Violet Nalianya
.larncs Nqusva

- Chairpcrson
- Vice-Chairpcrson
- Mcmbcr

- Mcrnber
- Mernbcr
- Member

- Member
- Mernbcr
- Mcmber

- Clerk Assistant I

- Clcrk Assistant III
- I-egal Counscl
- Itesearch O fI-rccr Ill
- Auclio OI'llccr
-Mcdia [{clations Ollice
- Scrjeant - Al- Arnrs

APOLOGIES

I . Scn. Jackson Kiplagat Mandago. llcll. MP
2. Scn. Paul Karungo'fhang'rva, MI)
i. Sen. I Iczcna M. I-crralctian. MI)

SECRE'I'ARIAT

LMr
2. Mr
3. Ms
-1. Ms

5. Mr
6. Ms

7. Mr

MIN/SEN/SCTI-I175OI2O24 PRELIMINARY

lhc Chairpcrson called the rneeting to ordcr at 8.26 a.rn. 'l'his rvas lollorved rvith a rvord ol'
praycl'.

M IN/SEN/SCt' tT' /7 5t 12024 ADPO'I'ION OF AGENDA

'l'lic agcticla r.r'as acloplcd alicr'lrcing ploposcd [r1,' Scn. . (I)r.) Lclcgrvc Lturnbcsi. CI]S.,1\{I'}and

secondccl b1,Scn. []cttt),Montot. MI', as listccl below-

l. l'rc lirninarics:



i. Prat,er
ii. Introduction

2. Adoption ol'thc Agenda:
3. Conllrmation o1'Minutos of the t29th. 130'h,135'h and 136'r,sittings:
4. Mattcrs arising liorr thc Minutcs ol Prcvious Mcctings:
j. Considcration ol-Cornmittcc l)aper No. [3 [ on:

a. l)rali Corrrnittcc Itcport on the l'ctition on thc liaudulcnt dcalings at l)iagco
IrA[]l-. Kcnva IJrewcrics and LJI)V (Kcn1a) Ltd. and

b. Statcurcnt on Quality and Slandards ol'Ccmcnt rn thc Kcnl an Markct: and
6. Ad.journrne nt/ I)atc ol thc Next Mccting.

[)'lc.

MIN/SEN/SCTI^1175212024 CONFIRMATION OF PREVIOUS MINUTES

l) Minutcs olthc l29rh Sitting held on'l'hursda1,.30tr'Octobcr. 2024 rvcrc confirrncd alicr
having bcen proposcd by Sen. Cryslal Asigc, MI) and secondcd by' Scn. Bcttl' Mont
MP:

2) Minutcs ol' the 1 30tr' Sitting held on I'riday 1't Novombor. 2024 rvcrc conllnncd alicr'
having bcen proposcd by Sen. Botty Montct, MI) and sccondcd b1 Sen. Crl,stal Asigc.
MP:

3) Minutes o1'thc 135'r' Sitting hcld on 'l'ucsda1.' 19'1' Octobcr. 2024 u,crc conllrmed alicr
having becn proposed bv Scn. llcttv Montct, MP and sccondcd b1,Scn. Andrcu' Onrtatah.
MP: and

4) Minutes ol'the l36th Sitting held on luesdal, 30tl' Octobcr. 2024 s,erc conllrmed alicr
having been proposed by Sen. Betty Montct, MP and secondcd b1' Scn. Cr1'stal Asigc.
MP.

MIN/SEN/SCTIT1753I2O24 MATTERSARISINGFROMTHEPREVIOUS
MINUTES

Under Ex- MIN/SEN/SCTIT748/2024: Committee Foreipn Trwel for the FY 2024-25
'l'hc Cornrnittee rcsolvcd to undcrlake lhe 2024-25 IY lbrcign travcl to Arusha. 'l anzania. It las
opincd that this was the mosl cost-clfcctivc deslinalion olving to thc Iimitcd budgctarl,allocations
Ibr lorcign travel. -l-he 

Secretarial \\,as rcqucsted to Iacilitate thc lrattcr and updatc thc Comn.rittcc
on thc logistics rclating to engagements during thc said travcl.

MIN/SEN/SCTITI'75412024 CONSIDERATION OF THE DRAFT COMMITTT]E
REPORT ON THE PETITION ON THE ALLEGED
FRAUDULENT DEALINGS AT DIAGE,O PLC EABI-
KENYA BREWERIES AND UDV (KENYA) LTt)
COMMITTEE (COMMITTEE, I'APER NO, I3I);

'I'he Committcc considered the its Paper No. 131 that apprised urembcrs on the tlnal Committec.
Report on the Petition on the alleged fraudulent dealings at EABL by Diagco Pl-C and tJI)V(K)
The Comrnitlee confirmed the that werc undertaken during thc mceting held on Tuesdal' l9'r'..
Novembcr, 2024 which prcfcrrcd thc lbllowing arncndrncnts-



Capital Markets Authority expedites its ongoing review of the Capital Markets Act and
regulations and makes proposals for improving cfficiency in securities trading in line with
erncrging trends. 'l'he Committee advised that the recommendation puts some reporting
tiurclincs tbr thc CMA to submit the committce.
Capital Markcts Authority dirccts the Administrator(s) of the estate of l)etitioner's
dccoascd grandfather to trace thc lost shares through Image I{cgistrars, that maintains thc
legistcr ol'sharcholders in IlAIlL. 11 was recommcndcd that the recommendation on the
ref-crcncc to thc kin ol'the pctitioner be expunged as had been requested by the Pctitioner
in his suhrnission t() the (lornrnittcc.

Committee llesolution

I{aving considercd thc amcndrnents , the Committcc unanimously adoptcd thc report on the
Petition on thc alleged {iaudulent dealings at EABL by Diageo PLC and UDV(K) for -fabling in
the Scnatc afte r having been proposcd by Sen. Andrew Omtatah Okoiti, MP and seconded by
Sen. llctty Ilatuli Montet. MP.

MIN/SEN/SCTIT755I2O24 ANYOTHERBUSINESS.

'[ hc Comrnittcc rvas inlbrmcd o1'the schcduled meoting with the Cabinct Secretary Ministry ol
Invcstmcnls. -l'radc 

and Industry on 'fhursday 28th Novcrnber,2024. Membcrs were encouraged
to attcr)d in pcrsorr. Iurthcr, thc sccrclariat was advised to invitc Scnators with Statemcnts relating
to thc Ministrr'.

MIN/SEN/SCTITI756I2O24 ADJOURNMENT AND THE DATE OF THE NE,XT
MEETING.

l'hc mectin-e adjourned al9.23 a.m and the ncxt meeting was scheduled to be held on 1'hursday
28rr' Novcrnbcr 2024 ttL tl.00arn. .

2

iL
\lvlrnt'.<,r'Lt' L4-2SSIGNATURE.... DATE

(CTIAIRI'ERSON)



a--.
MINUTES OF THE HUNDRED AND SEVENTEENTH (1I7) MEETING OF'THE
SENATE STANDIN G COMMITTEE ON TRADE. INDUSTRIALIZATION AND
TOTruSM HELD ON TI.IESDAY 3RD SEPTEMBE,,('^2024IN COMMITTEE ROOM 8.

IST FLOOR BI,]NGE TOWER AT 9:OO A.M

PRESENT

(

I
2
3

4
5

6

Sen. Lenku Ole Kanar Seki, MP
Sen. Esther Anyieni Okenyuri, MP
Sen. (Dr.) Lelegwe Ltumbesi, CBS, MP '/
Sen. Jackson Kiplagat Mandago, EGH, MP '/
Sen. Crystal Kegehi Asige, MP /
Sen. Andrew Omtatah Okoiti, MP

- Chairperson
- Vice-Chairperson
- Member
- Member
- Member
- Member

ABSENT

l. Sen. Paul Karungo Thangwa, MP
2. Sen. Betty Batuli Montet, MP
3. Sen. Hezena M. Lemaletian, MP

SECRETARJAT

Mr. Peter-Mulesi

Mr. David Ngamate

Ms. Annete Kwamboka

Ms. Charity Kanze

Ms. Violet Nalianya
Ms. Judith Aoko
Mr. James Ngusya

IN.ATTENDANCE

EAST AFRICAN BREWERIES L

l. Ms. Jane Karuku
2. Mr. Rowlands Nadida

- Member
- Member
- Member

- Clerk Assistant I
- Clerk Assistant III
- Legal Counsel

- Research Officer III
- Media Relations Office
- Audio Officer
- Serjeant - At- Arms

- Managing Director
- Group Legal Director

I
2
3

4

5

6

7

IMITED



3. Mr. Eric Kiniti

MIN/SEN/SCTIT/643/2024

- Group Corporate relatiors

The chairperson called the meeting to order at 9.28 am. This was followed by a word of prayer.
He welcomed all those present both online and physical and proceeded to read the agenda.

MIN/SEN/SCTIT/644t2024 ADPOTION OF'THE AGENDA

PRELIM INARIES

The agenda was adopted after being proposed by Sen. Andrew Omtatah Okoiti,
seconded by Sen. Crystal Asige, MP, as listed below-

I . Preliminaries;
i) Prayer
ii) Introduction

2. Adoption of the Agenda;
3. Confirmation of Minutes;
4. Matters arising;
5. Meeting with the Group Managing Director, East Africa Breweries

regarding the Petition on fraudulent dealings at Diageo pLC, East
Breweries Limited, Kenya Breweries @ABL) and UDV (Kenya)
(Committee Paper No. lll);

6. Any other Business; and
7. Adjoumment/Date of the Next Meeting.

MIN/SEN/SCTIT 164512024 CONF'IRMATION OF PREVIOUS MINUTES

MP and

Limited
African
Limited

The Agenda was deferred.

MIN/SEN/SCT IT164612024 MEETING WITH THE GROUP MANAGING
D IRECTOR. EAST AFRICA BREWERI ES LIMITED
REGARDING THE PETITION ON FRi{,UDULENT
DE,A.I-INGS AT DIAGE O PLC. EAST CAN
BRE ES LIMITED. KENYA B RIES
(EABL) UDV (KENY ) LIMITED (CO E
PAPER o. ut

The committee was taken through committee paper No.l I I providing a brief on the
Committee's resolution delivered through the letter Ref: SEN/DSEC/SCTIT/20231183 which
was dated l2th August, 2024 inviting the Group Managing Direcror, East Africa Breweries
Limited regarding the Petition on liaudulent dealings at Diageo PLC, East African Breweries
Limited, Kenya Breweries (EABL) and UDV (Kenya).

The purpose of the meeting was to provide additional clarifications and further apprise the
committee on the following specific concerns that had been raised iluring the previous
meetlngs-

a) Allegations ol EABL staff coercion to sell off their minority shares;



b) The report on the current assets owned by EABL including details on what has been sold

and for how much, in addition to the purpose of sellingl
c) The status report of the outsourced companies and the number of employees by each of

these companies; and
d) The starus report on pending taxes owed to Kenya Revenue Authority as at August,

2024.

The Chairperson invited the Group MD, EABL to make her submissions. She submitted as

follows:

a) Whether or not the provisions of Senate Standing Order 238(2) on the sixty (60) day

timelines for consideration of the petition and if the proceedings on the petition were

lawful noting that the petition was due for reporting on 30th September,2023 as per the

standing orders;
b) That there was no coercion to any ofEABL staff to sell off their shares, and that EABL

had previously asked the Petitioner to provide evidence of such coercion in its written
responses;

c) That the current assets owned by EABL and its subsidiaries are in the form of ordinary
working capital comprising cash, trade receivables, stock and prepayments which are

used for trading and are bought and sold in the ordinary course of business. Further, in
respect to the fixed assets, EABL presents asset disposals and acquisitions in its annual

hnancial statements that are available for review on its website as required by the CMA.
d) The Committee was provided with information contained in the respective cash flow

statements as follows:
i. Fixed assets additions over the last 5 years (2020 to 2024).

ii. Kenya Breweries Limited (lGS l6.9bn),
iii. UDV (Kenya) Limited (KES 2.2bn),

iv. East African Maltings Limited (I(ES 356m), and

v. EABL (KES 900m).

e) Additionally, it was clarified that there had been no disposals to third parties and no

proceeds on disposals by any of the entities and that EABL continued to invest in its
business to drive business growth.

f) On tax compliant and had tax retums, the Committee was informed that EABL Group,
which consists of EABL and its Kenyan subsidiaries, including the two alcoholic
beverage manufacturing companies, Kenya Breweries Limited and UDV (Kenya)
Limited, has been tax compliant and had tax returns made on time. It was clarified that
EABL's Croup was one of Kenya's largest corporate taxpayers. Tax compliance
certifications from the Kenya Revenue Authority was an indicator of the businesses'

state of tax compliance; and
g) That EABL (namely KBL, UDV and EAML) contract personnel through the services of

two well established Kenyan outsourcing companies namely, Q-Sourcing Limited
(Company number CPR/ 2013/1 13513) and Sheer Logic Management Consultants
Limited (Company number C.77737). Together, these outsourcing companies have

provided the companies with a total of 465 local personnel across the companies'
physical locations in Nairobi and Kisumu, functionalities/departments and job cadres.



h) Finally, the Group Managing Director thanked the committee for according EABL time
to present against the allegations in the said Petition.

Committee Resolutlons

From the deliberations, the Committee resolved that;

a) The CEO, EABL to provide details on the specific status and location of their total
Assets amounting to Ksh. 16.9 billion; and

b) The committee to invite the capital Markets Authority, compedtion Authority to
provide clarifications on emerging issues regarding the shareholdings by Diageo pLC;
and

c) The committee to invite Kenya Revenue Authority to apprise the committee on the
status of outstanding withholding tax.

NEXTMEETING

The meeting adjourned at I I .14 am and the next meeting to be by notice.

MIN/SEN/S CTrr/647l2024

There was no other business.
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MI OF SEVENTY FOURTH (74TH) MEETING OF TIIE ING

Y TII CH 2024 AT 8.OO OMI\dI
PARLIAMENT BUILDINGS

PRESENT

l. Sen. Lenku Ole Kanar Seki, Mp
2. Sen. Esther Okenyuri, Mp
3. Sen. (Dr.) Lelegwe Ltumbesi, CBS, Mp
4. Sen. Jackson Kiplagat Mandago, EGH, Mp
5. Sen. Paul Karungo Thangwa, Mp
6. Sen. Beny Batuli Montet, Mp
7. Sen. Andrew Omtatah Okoiti

COMMITTEE ON TRAD INDUS IZA ON AND TOURISM IfiLD N
5 MAIN

- Chairperson
- Vice -Chairperson
- Member
- Member
- Member
- Member
- Member

- Member
- Member

- Commissioner General
- Deputy Commissioner , kgal
- Deputy Commissioner, Large
Taxpayers

- Deputy Commissioner,
Communication

- Chief Manager,Large Taxpayers

- Clerk Assistant III
- Research Officer I
- Irgal Counsel II
- Research Officer Itr
- Media Relations Officer Itr

AM

APOLOGIES

l Sen. Crystal Kegehi Asige, Mp
2. Sen. Hezena M. Lemaletian, Mp

KEI\TYA REVENIIE AUTHORITY

l Mr. Humphrey Wattanga
2. Ms. Carol Mburugu
3. Mr. Weldon Ngeno

4. Ms. Grace Wandera

5. Mr. Ezekiel Obegi

SECRETARIAT

1. Mr. David Ngamate
2. Ms. Sharon Rotino
3. Ms. Annette Kwamboka
4. Mr. Rhyan Injendi
5. Mr. Stanley Gikore



The asenda of the meeting was adopted

tit"i,i r,,r ."a seconded by Sen' Esther

6. Mr. JosePh Otieno

?. Mr. John Chege

MIN/SEN/ Tl4r2t2024

The ChairPers on called the meeting to or

MIN/SEN TIT/ 413 12024

I . Preliminaries
i. PraYer
ii. Introduction

MIN/SEN/Scrffl4l 4t2024

Tl475l2024

6. AnY Other Business; and

;. l;";,""nt/ Datc of the Next Meeting'

- Audio Officer
- Serjeant - at-Arms

PRELIMINARIES
;;-&r4 .* f"llowed bY a word of PraYer'

ADOPTION OFTHEAGENDA

after it was proposedby Sen' Andrew Omtatah

OkenYuri, MP as follows -

TIONOF TIIE OF
coNT'I
P OU

R ARISING FROM TIIE MINUTES

eet hthe del at on m thelttt lo

2

3

AdoPtion of the Agenda; -- -:.+:-^. -ffiffi;;; ;fih"e Minutes of the previous sittings

i. Minutes ortn" zo* iit--"ti"g r"ra * ??:tI:bl'ry 
2024;

ii. Minutes ot tt'" z r " tvt]]ffi ;;il on 27s Februaw' 2024; and

iii. Minutes of tne zz"o'V-""ii'ign"fa on 29'h February'.2024

M;ii;';;;i;g from the Minutes of the previousmeetrns;

. Meeting with the Comrru;i;;;;;;*i' Kenva Revenue Authoriry to consroer

the Petition on ttre attegei"ir"a'Ji*i t"oJtt1"Lof shareholdingat the East Africa

Breweries Ltd (EABL) o J ;i#;;-";;-t'"V(Commi ttee Paper No' 7 3 ) ;

4
5

I

l. Minutesof the TOsMeetingh eldon22'd F:frulty' 2024were confirmedasa true

record of deliberations ur,.", t.rrg proposed by Sen. Andrew omtatah okoiti' MP'

and seconded by Sen Crystal Asige' MP;

2. Minutes of the 7 I "t Meeti'g itii "'' 'z$ 
February' 2,024 were confirmed as a true

recordof derib"r"tior,."neiteingproposedbySen. 
(Dr.) klegwe Ltumbesi' cBS'

ir-t, -O seconded by Sen' Andrew omtatah okoiti'.MP;

3 . Minutes of the 72nd Me";;;;il ;' 29th February' 2024 were confirmed as a true

recordof deliber"rr"n, "n.r"i"rrgpr"por.a 
ty Sen. Betty Batuli Montet' cBS' MP'

and seconded by Sen' (Dr') Lelegwe Ltumbesi' CBS' MP'

I
MIN/SEN/SCTI

024
SmalIBustn€ss DeveloDment Prostam

n



The committee to follow up on the program to understand the role of counties in
the Kenya Small Business Development program and the funding; and
The committee resolved to liaise with the principal Secretary, State Department for
Micro, Small and Medium Enterprises (MSME) for a workshop to be apprised on
the Amendments to the MSEA 2012 Act.

MIN/SEN/SCTIT/4 16t2024 MEETING WITII TIIE COMMISSIONER
GENERAL. KEI{YA REVENUE
AUTHORITYffiRA) TO CONSIDER TTM,
PETITION ON

)

TIIE ALLEGED
FRATJD ULENT ACOUISITI ON OF
SHAREHOLDING AT THE EAST AFRICA
BREWERIES LTD (EABL) BY DIAGEO
PLC AND UDV (COMMI T"TEE PAPER NO.
73L

The chairperson invited the secretariat to present the committee paper No.73. The paper
briefed the committee on the issues thai the commissioner c""Jra, K".r-yu-R"r"nr.
Authority was required to apprise on the Committee on.

The chairperson welcomed the commissioner secretary General, KRA Mr. Gerard
Mutakha, to the meeting and requested them to make his submissions. He submined as
follows-

l) That KRa had 3 personnel (resident officers) attached to EABL Nairobi and one
personnel attached to EABL Kisumu;

2) That the resident personnel were part of other measures taken by KRA for tax
accountin measures

3) That among otherduties thepersonnel supervise andrecord thc removar ofgods from
the Excise Stock Room; and

4) That the majority of the personnel average turnaround time was 6 months with the
longest being three and a halfyears;

5) That there has ncver been any case or cases reported ofcollusion between the KRA
personnel and the EABL resulting in tax evasion and non-compliance;

6) The list of the 6 active tax disputes between KRA and EABL for the last 7 years;
7) The Iist of the tax disputes resolved; and
8) That like other manufactures of excisable products, EABL enjoy tax remissions as

guided by the section l4 of the Excise Duty Act, lcgar Notice No.52 of 2017.

The commissioner concluded his submission by assuring the committee that KRA was
committed to ensuringcompliance with all laws in tax administration and trade facilitation,
and would always be available to provide any additional information.



He thanked thc Committee for the invitation'

Observetions

The Committee appreciated the well-articulated submissions from KRA and made the

following observations- i. . r ^--r:^r .,,l,,nicsions on the procurement of
1) That the submissions contradicted earlier submissions on the procuren

sorghum as a raw material; t other

2) Why the Iarge 
'u* 

Ji'pu* did not attract.tiTt'ut measures taken agatns

alcohol manufactures' In particular why did EABL face closure like in the case of

Keroche Breweries due to tax dispute;

3) Thattherew"'" t"* 
'li'""onsawaraeOtoEegL 

andwhethertheNationalTreasury

/KRA initiated tt'"'" '"iuttt 
or the EABL requested for them;

4) whether the EABL 
-h'J 

varied their ingredients to evade taxes, notably the water

adulteration ofthe alcohol; ' ition by
5) Whether fne t'aO-fo't-"'y o* dues in the additional l5olo share acquts

,, ?,TX":r;f ;:ilH:Jii1e. Heineken/caster croup was a,eged takeoverof

the Diageo shares at EABL; and

7) That the committel'*ffirr.o the Busia and Malaba one stop Border Post and

observed the .or.r jr..;r1ie infrastructure. This affected the efficient operations

of the botder clearance to smoothen trade'

RcsPonses
il--" Co**i..ioner General responded as follows-

I) I(RA was 
"ot 

u*u'" of ti'e EABL sorghum procurement procedures;

2)They did not 
"tot"-Beni 

despite the large tax dispute as the EABL continuesto

remittax"urig"ti",,."a"o'nptytotaxdisputesresolutionagreementsunlikethe
mentioned brewers;

3) There was no ingredient variation on productlons'

4) AII taxes d'" f';;;;-;'iti" orro uy o-iageo were collected from the sellers and

that the ni'g"o li'ting t"ionaon Stock Exchange did not affect that; and

5)That EABL *"r'iiffi;';",;N"ir"ii s..r i*"hang" and any share transfers

whether fo"'lfy o' lni'rnationally would not lead to any tax loss' Further' KRA

wouldnotk'"*"f;;-ffiitiu"'u"q'i'itionbyHeinekenfromDiageo;and
6) The KRA *"'ld ;;;;;* u r"tt n'aing-missionio the border post to remedv the

Committee's ""*;;"'nt; 
would be done without prejudice to the stationed

officers.

After deliberations the committee resolved that the Commissioner General provide withinsolutions

seven days, additional information on:-



I ) The KRA staff redeploye d fromEABL and the reasons for the deploymenutransfe!
2) Thetax variance occasioned by (i) above;
3) The tax bonds given to EABL by KRA; and
4) The total tax claims in dispute by KRA to EABL:-./

lscTlTl4t7t2024 AI\TY OTTIER BUSINESS

The Committee was invited to attend an address to the Parliament's joint cornmittees of
Trade byH.E. wamkele Mene, the secretary General,African continental Free Trade Arca
(AfCFTA) on Thursday 2l stMarch, 2Q24 at 9.00am. in Mini Chambers, County Hall.

MIN/SEN/ Tt418t2024 ADJOUR}IMENT
There being no other business, the meeting was adjoumed at I I .l 8 am. The next meeting
would be held on Tuesday, I2th March, 2024 at 8.00 am in Impala Hall, KICC Building.

SIGNATTJRE... DATE:
6,

1L, t^dd- ).^L'(
(CIIAIRPERSON: SEN. LENKU OLE KANAR SEKI. MP
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69TH) HYBRID MEETING OF THE STANDING

MINUTE SOFTH E SIXTY N INTH (
IZATION AND TOURISM. HELDON

COMMITTEEON TRADE. INDUSTRIAL
2024 AT 8 .OO AM IN IMPALA HALL. KICC.

THURSDAY. 1
TU FEBRUARY.5

PRESENT

AP

l. Sen. Lenku Ole Kanar Seki, MP

2. Sen. Esther OkenYuri, MP

3. Sen. (Dr.) Lelegwe Ltumbesi, MP

4. Sen. Paul Karungo Thangwa, MP

5. Sen. BettY Batuli Montet, MP

6. Sen. Andrew Omtatah Okoiti, MP

7. Sen. CrYstal Kegehi Asige, MP

OLOGIES

SECRETARIAT

l. Mr. Peter Mulesi
2. Mr. David Ngamate
3. Ms. Annette Kwamboka
4. Ms. Sharon Rotino
5. Mr. William Wambiru
6. Ms. Felistus Mutune
7. Mr. JosePh Otieno
8. Ms. LucY Mwaniki

l) Sen. Jackson Kiplagat Mandago, EGH, MP

2) Sen. Hezena M. Lemaletian, MP

- Chairperson
- Vice -ChairPerson
- Member
- Member (VirtuallY)
- Member
- Member
- Member (VirtuallY)

- Member
- Member

- Clerk Assistant I
- Clerk Assistant III
- Legal Counsel II
- Research Officer I
- Fiscal AnalYst III
- Media Relations Officer III
- Audio Officer III
- Assislant Serjeant at Arms

MIN/SEN/SCTIT/380/2024 PRELIMINARIES

l-f,. Ct uitp".t"n called the meeting to order a|8"27 am followed by a word of prayer'

MIN/S EN/SCTIT/3 8u2024 ADOPTIoN OFTHE AGENDA

The agenda of thc meeting was adopted after it-was proposed by Sen' Betty Batuli Montet' MP

and sJconded by Sen. Crystal Asige, MP as follows -

l. Preliminaries
i. Prayer
ii. Introduclion

2. Adoption of the Agenda;

i. 
'C"r'f,.-"ion 

of tie Minutes of the 68s Meeting held on 13bFebruary'2024

+.fta"n".tarisingfromtheMinutesofthepreviousMeetings;

l lPage



5. Consideration of the Petition on the alleged fraudulent acquisition of shareholding at

the East Africa Breweries Ltd (EABL) by Diageo PLC and UDV (Kenya)

(Committee PaPer No. 68);
6. Any Other Business; and

7. Adjoumment/ Date of the Next Meeting'

MIN/SEN/SCT rTt38212024 CONFIRMATION OF THE MINUTES OF-
PREVIOUS SITTINGS

Minutes of the 68th Meeting held on 13th February, 2024 were conltrmed as a true record of

deliberations after being proposed by sen. Betty Batuli Montet, MP, and seconded by sen

Esther Okenyuri, MP.

MIN/SEN/SCT rTt38312024 MATTERS ARISING FROM THE MINUTES

t. Ex MIN/SEN/SCTIT/377n023 consideralion of memoranda on the Streel Vendors

(Protection ofLivelihood) Biil. 2023 (Senate Bill No.

11 of2023 ) (Commillee Pooer No. 67):

'I'hc Committee resolved to seek stakeholder submissions on the Street Vendors Associations of

Kenya and present the Committee'

2. ExMIN/SEN/SCTIT/379/2023 Suonliers and distributors of Edible oil to KNTC

The Committec resolved to meet the suppliers and distributors of Edible oil to KNI'C. In

addition, the Commiflce resolved to invite the formcr and current Cabinet Secretarics,

Ministry of Industrialization, Trade and Enterprise Development to apprisc the committee

on the status of the essential commodities.

MIN/SEN/sc"rtTB8412024 CONSIDERATION OF' THE PETITION ON

THE ALLEGED FRAUDULENT ACOUISITION
OF SHAREHO LDING AT THE EAST AFRICA
BREWERIES LTD (EABL ) BY DIAGEO PLC
ANDUDV(KENYA)(COMMITTEEPAPERNO.
6!)

'I'he Committee was taken through Committee Paper No.68 on the Petition on the alleged

fraudulent acquisition of shareholding at the East Africa Breweries Ltd (EABL) by Diageo

PLC and UDV (Kenya). The Paper provided the status progress on fte Petition. The committec

resolved to invite the Commissioner General, Kenya Revenue Authority (KRA) to apprise the

Committee on the following issues-

i. Provide information on the number of KRA Personnel stationed at East Afiica

Breweries and their respective roles in enforcing tax compliance at the company;

ii. submit a report on the tumaround rate of KRA personnel bases at the EABL and

reasons for recalling the said personnel;

2lPage
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iii. Explain whether there is any collusive engagement between KRA Personnel and Easl

Africa Breweries Limited resulting in Tax Evasion and non- compliance with the

aPPlicable tax requirements;

iv.SubmitalistofanytaxdisputesbetweentheAuthorityandKRAinthelastsevenyears
including any decided disputes and the respective rulings therein;

v.Confirmwhetheranyvarianceinthemanufacturingingredientsofalcoholicbeverages
have tax implications and if so' a report on any ingredient variations by- EABL in the

last five years that have resulted in changes in the company's tax obligations; and

vi.ConfirmwhetherthereareanytaxrebatesgrantedtoEABLforuseoflocalmaterialin
the manufacture and brewing of Alcohol'

Further,theCommitteeobservedthattheCommissionerGeneral,KRAhadfailedtohonortwo
previousCommitteeinvitationstoclarifoonthesubmissionspresentedandresolvedtoinvite
th" Commissioner General to appear in person on 29h February '' 2024 '

MIN/SEN/SCTIT 38512024

MIN/SEN/SCTIT/3 6t2024

ANY oTHER BUSINESS

ADJOURNMENT

tr
D

DATE:
SEKI. MP

I The Committee was informed that it had been invited by the Ministry of Cooperattves

and MSMEs for a consultative meeting on the Cooperatives Amendment Bill' 2023 in

Mombasa from l5n February to 1 8s February 20241

The committee resolved to consider the work-plan for the Third Session in the

subsequent sitting; and

The committee was informed that the 2024 Bdget policy statement was scheduled to

betabledinthesenateonl5fiFebruary,2024'TheCommitteewasexpectedtoconsider
the subsectors on Cooperatives, Trade, Industry' Micro small and Medium enterprises

development, Investment promotion and Tourism and thereafter make a presentation to

the Standing Committee on Finance and Budget'

2

3

8

The meeting was adjoumed al 9'07 am and the next meeting would be on Tuesday' 20s

February, 2024 a18.00 am in Impata Hall, KICC Building'

poru.--1,2"t1
SIGNATURE...

(cHAIRPERSON: SEN. LENKU OLE KANAR
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--
MINUTES OF THE FOURTY-FIFTH (45TH) MEETING OF"TFE STANDING
CoMMITTEE ON TRADE, TNDUSTRIAT.IZATTON AND TOURISM, HnLD ON

THURSDAY. ?TB SEPTNMBER, 2OB AT q.OO AM IN ROOM 26. sTE ILOOR BUNGE
TOWF'.RS. PAITLIAI}MNT BUTI,NINGS

PXESENI
l. Sen. Lenku Ole Kanar Seki, MP

2. Sen. Esther Okenyuri, MP
3. Sen. Jackson Kiplagat Mandago, EGH' MP
4. Sen. Paul Kanrngo Thangwa, MP
5. Scn. Betty Batuli Montet, MP
6. Sen. Aadrew Omtatah Okoiti, MP

ABSE'NT WITTI APOLOGIFS

l. Sen. (Dr.) lrlegwe Ltumbesi, MP
2. Sen. Crystal Kegehi Asige, MP
3. Sen. Hezena M. Lemalaian, MP

SECRET.A.RIAT

- Chairperson
- Vlce {hairperton
- Member
- Member
- Member
- Membcr

- Member
- Member
- Member

- Clerk Assistant
- Clerk Assistant
- Research Offcer
- Legal Counsel

- Research OfEcer
- Protocol Officer
- Media Relations Officer
- Audio Officer
- Sergeant-At-Arms

. CEO
- Group l,egal director
- Group Corporate Relations Dircctor
- External L,awyer (EABL)
- External lawyer @ABL)

l. Mr.
2. Mr.
3. Ms.

4. Ms.
5. Ms.

6. Ms.
7. Ms.
8. Mr.
9. Mr.

Peter Mulesi
David Ngamate

Sharon Rotino

Amette Kwamboka
Hamun Mohamud

Khadija Ali
Felistus Mutune

Joseph Otieno

Abdallah Mbore

r.AST AF'RICA BREWERIES LIMITED
L Ms. Jane Karuku

2. Mr. Rowlands Nadida

3. Mr. Eric Kiniti
4. Mr. Paras Shah

5. Ms. Adhiambo Wameyo
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MIN/SEN/SCTIT/262I2023 PREI IMINARIT'S
The Chairperson callcd the meeting to order at 9:28 am followed by a word of prayer.

MIN/SEN/SCTIT/253I2023 ADOPTION OF'THE AGPNDA

The agenda ofthe meeting was adopted after it was proposed by Sen. Jackson Kiplagat
Mandago, EGH. MP and seconded by Sen. Esther Okenyud, MP as follows -

I . Prelimineries

a) Prayer

b) Intoduction
2. Adoption of thc Agenda;

3. Meeting with the Group Meneging Dlrector, Eest Africr Brewerier Ltd to
rerpond to the Petidon on the freudulent acquisition ofshereholdlng rt the
EABL and UDV Ltd (Commiaee Paga No. 19);

4. Any Other Busincss; and
5. Adjournment/ Date of the Next Mecting.

MIN/SEN/SCTIT/25412023 MNT'TING WITH THR GROUP MANAGING
DIRECTOR EABL TO RESPOND ON TIIE
PETITION ON TFR T'RAUDUI,ENT
ACQUISITION OF SFAREHOLDING AT TFE
EANT AN IInV /rrrlr,l/IrT'nDD A D['D NA
4D

The Chairperson welcomed the delegation from the EABL led by the Group Managing
Director led by Ms. Jane Karuku. He called for self -introduction.

The secrctariat presented committee Paper No.49 providing the background to the petition on
the fraudulent acquisition of shareholding at the EABL and the UDV. The background Papers
highlighted the following issues -

i. A detailed report on the initiat acquisition of shares;

ii. That on Thursday l0th August, 2023, the Committee had met with the Chief Executive
officer, Capital Markets Authority and was apprised on the policy and regulatory
framework on acquisitions and mergers over the last 20 years. Further, the CEO, Capital
Markets Authority responded to most of the issues raised in the preamble of the Petition
regarding the Authority's opinion and approval ofthe acquisition of additional shares by
Diageo PLC;

iii. That the Committee had initially invited the Group MD EABL to appear in person on
Thursday, 6th July 2023. However, the Group MD the meeting did Dot proceed as the
delegation EABL was not allowed to proceed with responses to the paition; and

iv. At its Sitting held on Thursday l0th Augus! 2023 thc Committee invited the Group MD
EABL though the letter REF: SEN/DSEC/SCTIT/2023190 to appear in person to
apprise it on the following- 

2lpage



a) The strategic business impact and benefits of the acquisition of an additional I 5 per

cent shares in the East African Breweries Limited (EABL) by Diageo PLC;

b) Whether the acquisition by Diageo PLC is a consolidation for the alleged transfer to

and eventual takeover by Heineken or Castemil group;

c) Why EABL was undertaking considerable downsizing despite consistent posting of
marginal profits; and

d) Provide justification for the policy of the disposing off huge company assets atrd

how local shareholders have benefited fiom these sales'

The Chairperson thereafter requested the Group MD Ms. Karuku, to respond to the matters

emanating from the issues as reported in the Committee Paper and further those that would be

raised by Memben of the Committee.

Ms. Karuku thanked the Committee for the invitation and gave a background of EABL and its

^"-rent business footing. She proceeded to make the following submissions' That;

i. The Petition lacked credibility and invoked standing order 238(2) that the 60 days'

timeline had lapsed and that there lacked any extension of time or legal extemion;

ii. That the l5% additional acquisition of EABL shares by Diageo Kenya Limited @iageo
. Kenya) was though a Public Tender Offer and duly approved by the Capital Markets

- Authority;
iii. That th€ transaction was the single largest Foreign Direct Investment in 2023 with

- Diageo paying Kshs. 22.7 billion to Kenyan shareholders;

iv. That the acquisition was not a consolidation for transfer to Heineken or Castle Group;

v. That it had not downsized its staff establishment, but rather outsourced the non-core

functions e.g logistics, security, warehousing etc;
. vi. That it continued to grow and consolidate its asset base in line with future strategic

business vision and had injected more than Kshs. 96 billion in the region; and

. vii.That EABL contilued to grow and pay huge taxes and issue profits to shareholders as a

result of thc busiress strategy.

he concluded her submission by emphasizing that the uansaction followed all the laid down

legal procedures. She thanked the Cornrrittee for the opportunity to address the issues raised in

the Petition.

Observations by the Committee

From the deliberations that ensued, the Committee made the following observations:

That the Petition was rightfrrlly before the Committee and that the Committee was in

order to continue prosecuting the petition even beyond the purported expiry ofthe
timelines;

3lPace



ii. Why EABL despite the stated growth continued to dispose asscts for example the
Cenral Glass Industries, the various warehouses especially in Industrial Area and
other pieces of prime land;

iii . The continued downsizing of staff (from 6,000 to I ,400) despitc continuous posting
of huge profits;

iv. TherationaleforDiageoKcnya'sPublicofferofthesbarcsatKshs.lg2wayabove'
the then market price of Kshs. 136 aod which was unaffordable by locals;

v. The rcsponse did not provide the sharc r€gister at the time of Diageo's acquisition of
the additional l5%; and

vi. The implication on t8x compliance for the importation of sorghum into the Country
including disclosure on the volume of imported sorghum and the tax exemptions by
the Kenya Revenue Authority.

Resoludonr by tte Commlttee

The Committee therefore resolved that -

l. The secretariat to invite the Competition Authority of Kenya, Kenya Revenue
Authority and former CEO, Capital Markets Authority to apprise the Committee on
their rolc during the acquisition of shareholding by Diagco PIC in thc EABL. The
secretariat to flag out key issues to assist the Committee to interrogste the matters
raised in the petition on the fraudulent acquisition of shareholding at the Fost.

2. The Group MD to submit writtetr responses to the observations as she did not have the
ready responses at the time they were sought by the Committee.

MrN/SFN/SCTrr/265r2023 Ailv OTHF'RBUSINESS
The secretariat to process a final invitation letter to the Cabinet Secretary, Ministry of
IDvestment Trade and Industry having failed to sppear on Tuesday 5th Septembcr, 2023 to
respond to all the pending Statements that relate to the Ministry. The Committee to resolve on
the dates during the subsequent meeting.

MrN/SFN/SCTIT/266I2023 ADJOT'RI\TMENT

The meeting was adjoumed at I1.37 am and the next mceting was scheduled for Tuesday, 126
September,2023

SIGNATURE... DATE: l:lrolrp'r.s
(CHAIRPERSON: SEN. LENKU OLE I(ANAR SEKI. MP)
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MINUTES
3,, *-----r-

OF THE FOURTIETH (4OT}I) MEETING OF THE SENATE STANDING
COMMITTEE ON TRADE. INDUSTRIALIZATI ON AI\D TOT'RIS IIELD ON
TIII]RSDAY. 2lrrt JWy.2023 AT VIP 2 OARDROOM. FIRST FLOOR KICC AT
8.OO AM OIYBRID)

PRESENT
Sen. Lenku Ole Kanar Seki, MP
Sen. Esther Okenyuri, MP
Sen. (Dr.) Lelegwe Ltumbesi, MP
Sen. Jackson Kiplagat Mandago, EGH. MP
Sen. Betty Batuli Montet, MP
Sen. Andrew Omtatah Okoiti, MP
Sen. Crystal Kegehi Asige, MP

ABSENT WITH APOLOGIES

l. Sen. Paul Karungo Thangwa, MP
2. Sen. Hezena M. Lemaletian, MP

. SECRETARIAT

Mr. Peter Mulesi
Mr. David Ngamate

Ms. Annette Kwamboka
Ms. Hamun Mohamud

Ms. Felistus Mutune

Mr. Joseph Otieno

Mr. Abdallah Mbore

I
2

3

4
5

6
7

- Chairperson
- Vice -Chairperson
- Member (virually)
- Member
- Member (virtually)
- Member
- Member (virtually)

- Member
- Member

- Clerk Assistant
- Clerk Assistant

- Legal Counsel
- Research Officer
- Media Relations Officer
- Audio Officer
- Sergeant-At-Arms

I

2

3

4
5

6

7

PETITIONER
l. Mr. Nicholas Rono

MrN/SEN/SCTIT/230/2023 PRELIMINARIES
The Chairperson called the meeting to order at 8: l7 am followed by a word ofprayer.
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MIN/SEN/SCTrrt23u2023 ADOPTION OF THE AGENDA

The agenda of the meeting was adopted after it was proposed by Sen. Jackson Mandago, MP,

and seconded by Sen. Esther Okenyuri, MP as follows -

I . Preliminaries

i. Prayer

ii. Intoduction
2. Adoption of the Agenda;

3. Meeting with the Petitioner to consider additional submissions on the Petition on

the alleged fraudulent acquisition ofshareholding at the East African Breweries Ltd

@ABL) (Committee Paper No. 42);

4. Consideration of the Quarterly Report on the Activities of the Committee for the

period commencing lst April, 2023 to 30th June 202i (Committee PaPer No. 43);

5. Any Other Business; and

6. Adjournment/ Date of the Next Meeting

MIN/SEN/SCTIT I 232 I 2023 : MEETING WITH THE PETITIONER TO
CONSIDER DITIONAL SUBMISSI NSONTHE
Pf,,TITION ON THE ALLEGED UDTILENT
ACOTJISITION OF SHAREHOLDIN G AT THE

AFRICAN RIES LTD
NO.42COMMI

The Secretariat presented Committee Paper No. 42 where Mr. Nicholas Rono the petitioner

had requested to appear on Thursday, 27o July, 2023 to provide the additional information as

requested by the committee.

The Chairman welcomed the petitioner, Mr. Rono once again to the meeting of the Committee
and acknowledged him for the commitment and sacrifice to highlight the plight of Kenyan

shareholders against competition from multinational investors.

Mr. Rono proceeded to make the following submissions:

I . That whereas he had referred to the lost shares of his grandfather (now deceased), it was

only for illustration on how he has been affected by the matters of domestic shareholding
in public listed companies in Kenya. He requested to expunge the said illustration from
his evidence as he was not the administator ofthe deceased's estate;

2. That key persons of interest including the whistle-blower be invited to shed ligbt on the

ransactions; and

3. The Committee to allow for amendment of the prayers in the petition to address holistic
public interests in public listed companies.

Observstions bv the Committee
The Committee noted that the period provided under the Senate's Standing Order on the

carrying out a petition had expired on 29s July 2023.The Committee therefore requested for
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guidance on the procedure for seeking extension to a petition following the expiry of the 60-' day deadline.

Resolution bv the Committee
After deliberations, the Committee resolved that the Director General, Competition Authority
ofKenya be invited to appear on Thursday 3rd August, 2023.

MIN/SEN/SCTIT/233/2023 CONSIDERATION OF COMIVtrTTEE PAPER
NO. 43: CONSIDERATION OF' TIIE
OUARTERLY REPORT ON THE
ACTTVI S OF THE COMMI F'OR
TIIE PERIOD COMMENCING 1 ST APRIL.
2023TO 30TH JIJITIE 2023:

The Secretariat took the members through Committee Paper No. 43 on the Quarterly Report
rf the Committee's activities for the period commencing l.t April 2023 to 30s June 2023

pursuant to standing order 56(l)(b) of the Senate Standing Orders that a Committee
Chairperson shall at least once in every tlree (3) months, make a Statement relating to the
activities of the Committee. The Paper highlighted the following:

l. Two Bills whose Committee Stage Amendments Report had been tabled in the Senate
a. The The Startup Bill, 2022 (Senate Bills No. 14 of 2022); and
b. The County Licensing (Uniforrn Procedures) Bill, (Senate Bills No. 9 of 2022)

2. Two legislative proposals that the Committee had approved forl Publishing
a. The Street Vendors (Protection of Livelihood) Bill 2023; and
b. The Price Conhol (Essential Goods) (Amendment) Bill,2023

3. The Petition on the fraudulent shareholding activities and illegal acquisition of Eat
Africa Breweries Ltd (EABL);

4. The 23 Statements committed to the Committee that had further carried out one county
visit to the Machakos County; and

5. The Priority activities of the next Quarter

Recommendations by the Committee
The Committee recommended amendments on the report as follows-

I . That the Report on Drumvale Farmers liquidation includes the legislative
recommendations on the Cooperative Act under the Committee's considerations;

2. That the Statement on Operations and Financial Status of the Kenya Airways indicates
that KQ current fortunes could be reversed back to profitability;

3. That the two legislative proposals indicate the time when they will undergo
publication; and

4. That the report hightights the statements that were concluded separate from the
ongoing statements.

The Secretariat was tasked to incorporate the amendments and present the amended report for
a'doption on Tuesday l"t August, 2023.
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MIN/SEN/SCTIT I 234 I 2023 z ANYOTHER BUSTNESS

a. The Committee to summon the Cabinet Secretary, Ministry of Trade, lnvestnents and

Industry on Thunday, lOth August 2023.

b. The Secretariat to apprise the Committee on the role of Capital markets Authority and

Competition Authority of Kenya on foreip acquisition of shareholding in public listed

companies in Kenya. This is to provide specific background information ahead of the

scheduled meeting on Thursday, 3rd August 2023, to consider the Petition on the

alleged fraudulent acquisition of shareholding at the East African Breweries Ltd
(EABL).

MIN/SEN/SCTrrt23st2023 ADJOU NT
There being no other business, the meeting was adjoumed at 9.52 am. The next meeting was

scheduled for Tuesday, I $ August 2023.

<- e"Loa3
SIGNATT'RE.... DATE:

(CIIAIRPERSON: SEN. LENKU OLE I(ANAR SEKI. MP)
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MINiS ENtSCTrrt224t202 3 PRELIMINARIES
The Chairperson called the meeting to order at 9:29 am followed by a word of prayer'

MIN/SEN/SCTIT/225I2023 ADOPTION OF THE AGENDA

The agenda ofthe meeting was adopted after it was proposed by Sen. Jackson Mandago, MP,

and seconded by Sen. Esther Okenyuri, MP as follows -

1. Preliminaries
1l



i. Prayer
ii. Introduction

2. Adoption of the Agenda;
3 ' consideration of committee Paper No. 4l : Meeting with the petitioner to consider

additional submissions on the Petition on the alleged fraudulent acquisition of
shareholding at the East African Breweries Ltd (EABL);

4. Confirmation of the Minutes of previous Meetings -
i. Minutes of the Thirty seventh (37th) Sitting held on lgrh July,2023;

_ ii. Minutes of the Thirty eighth (381h) Sitting held on 20rh July,2023;
5. Matters Arising from Minutes of the previous Meetings;
6. Any Other Business; and

7. Adjournment/ Date of the Next Meeting.

MIN/SEN/SCTIT/2 2612023: CONSIDERATI ON OF COMMITTEE PAPER NO.

The secretariat presented committee Paper No. 4l where Mr, Nicholas Rono the petitioner
had requested to appear on Tuesday, 25th July, 2023 to provide the additional information as
requested by the committee. The petitioner, did not appear but however requested the meeting
be rescheduled. He requested time to finalize on the collecting additional lnformation on the
petition.

Resolution by the Committee.
After deliberations, the commiftee resolved that the petitioner appears before the committee
on Thursday, 27'h July, 2023 together with sen. wakili Hillary 

-Sigei, 
Mp to provide further

clarifications on how to proceed with the petition.
Further, the Secretariat to schedule the meeting with the Group cEo East Africa Breweries
Ltd, to consider the petition on the fraudulent acquisition of shareholdings in EABL on
Thursday 27th July,2023 until the additional information and deliberations with the petitioner
are concluded.

MIN/SEN/SCTITt227 t2023:

41: MEETING WITH THE PETITIONER TO
CONSIDER ADI) ITIONAL SUBMISSIONS ON THE

oNoN THE ALLEGED FRAT-IDULENT
ACOUISITION OF SHAREHOLD ING AT THE
EAST AFRICAN BREWERIES LTD (EABL):

CONFI RMATION OF THE MIN SOF
THE PREVIOUS SITTINGS

l) Minutes ofthe thirty sevenlh (37th ) sitting held on l8'h July,2023 at g.00 am were
confirmed after being proposed by Sen. Betty Montet, Mp, and seconded by Sen.
Esther Okenyuri, MP; and
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2) Minutes of the thirty eighth (38rh ) sitting held on 20c. July, 2023 were confirmed after

being proposed by Sen. Okenyuri, MP, and seconded by Sen' Mandago' MP'

MIN/SEN/SCTrTl228l2023z CONFIRMATION OF THE MINUTES OF

THE PREVI OUS SITTINGS

TIT121712023 on the submissions bv the Commissioner ofUnder MIN/SEN/SC
oDment and the Liquidator for Drumvale Farmers' CooperativeCooperative Devel

Societv. Machakos countv

a. The handing over of the Documents was scheduled for Friday 28rh July, 2023

at the Office of the Commissioner of Cooperatives;

b. The comminee to be provided with the handing over report by the Ministry of

Cooperatives and MSMEs ;

Und MIN/S /SCTI t222t2 on the res onse to the S atement uested en.

a. MP concerni ne the rise in road-side hardware SUDD liers in residentialTabitha Mutind
areas ln Nairobi C ity Countv.

a. The Secretariat to invite the CEC Business Development and Hustler

Oppornrnities for Nairobi City County; and

b. The Secretariat writes to the Principal Secretary Roads for written submissions

on the statement.

M EN/SC Tt229t 23 ADJOURNMENT
2 am and the next meeting was scheduled for Thursday,The meeting was adjourned at 10. 0

27th ln1y,2021.

?-8-ao\3
SIGNATURE,... DATE:

NAR SEKICHAI ERSO : SEN LEN OLE
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MIN/SEN/SCTIT/2 19t2023
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- Petitioner (EABL Petition)

PRELIMINARJES
The Chairperson called the meeting to order at 9:29 am followed by a word of prayer

1l
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The agenda of the meeting was adopted after it was proposed by Sen. Crystal Asige, Mp, and
seconded by Sen. Esther Okenyuri, MP as follows -

I . Preliminaries
i. Prayer
ii. Introduction

2. Adoption of the Agenda;
3. Consideration of Committee Paper No. 39: Meeting with Mr. Nicholas Rono, the

Petitioner in the Petition on Fraudulent shareholding at the East Africa Breweries Ltd.
4. Consideration of Committee Paper No. 40: Consideration of responses to Statements

before the committee -
a) Statement requested by Sen. Tabitha Mutinda, MP conceming the rise in road-

side hardware suppliers in residential areas in Nairobi City County; and
b) Statement requested by Sen. James Murango, MP regarding the marketing ol

Kenyan produce in foreign markets.
5. Any Other Business; and
6. Adjoumment/ Date of the Next Meeting.

MIN/SEN/SCTIT/221 t2023: CONSIDERATION OF COMMITTEE PAPER NO.
39: MEETING WITH MR. NICHOLA S RONO. THE
PETITION ER TO CONSIDER THE PETITION ON
THE FRATIDULENT SHAREHOLDING
ACTIVITIES AND ILLEGAL ACOUISITION OF

AST AFRICA S LTD A

The Secretariat presented committee Paper No. 39 which highlighted on the background and
the status of the Petition regarding fraudulent shareholding activities and illegal acquisition
ofEABL.

The Chairperson acknowledged the presence of the petitioner, Mr. Nicholas Rono, and
proceeded to explain the efforts that the committee had made in the consideration of the
Petition.

The Committee was informed that during a previous meeting with the Chief Executive Officer
of the Capital Markets Authority, it was reported by the CMA that the Mr. Rono had not
logged any complaint on the shares that had been purported to have been lost mysteriously
lost.
In the circumstances, the committee was not able to proceed with the efficient consideration
of the petition because there was no proof by the petitioner that all mechanisms had been
exhausted before the petition was reported in the Senate.
The Committee further observed that the petitioners prayers did not cohere with the preamble
of the petition as the only prayer was for the Committee to intervene with a view to amend
the Capital Authority Act.
Resolution by the Committee
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The Committee thanked the petitioner for the efforts made and resolved that the petitroner

appears before the Committee on Tuesday, 25s July, 2023 together with Sen. Wakili Hillary

Sigei, MP to provide further clarifications on how to proceed with the petition.

MIN/SEN tsCTtrt222t2023: CONSIDERATION OF COMMITTEEPAPER
NO.40: CONSIDERATION OF RESPONSES

TOS TATEMENTS BEFORE THE
COMMI TTEE

a) Statement reouested bv Sen. James Muran on the measu taken to
market Kenvan Produce in externsl markets

The secretariat reported that pursuant to Standing order 53(l ) of the Senate Standing Orders,

at the Sitting of the Senate held on Tuesday, 286 March, 2023 Sen. (Dr). James Murango,

MP, requestid for a Statement from the Standing Committee on Trade, Industrialization and

Tourism regarding the marketing ofKenyan produce in foreign markets.

In the Statement, the Committee was requested to among others,-

l) State the measures, if any, that the Government has put in place, to ensure marketing

of Kenyan produce by Kenyan Missions;
2) Explain the measures, if any, that the Govemment has put in place to control imports

ofgoods produced locally and to increase demand for local produce; and

3) Staie the measures, ifany, put in place by the Government to market Kenyan goods

like tea, coffee, and horticultural produce to increase the volume ofexports.

Further, the secretariat reported that the Committee had received a response from the Cabinet

Secretary, Ministry of Investments, Trade and Industry dated l3rh Apnl, 2023 which was

shared with Sen. (Dr.) James Murango, MP for his reaction and comments'

Subsequently the Committee invited Sen. Murango, MP to its meetings on Thursday, 18th

May,2O23 and then on Thursday, 201h July, 2023 to which there was no confirmation, apology

or comment on the response received on the statement.

Observations bv the Committee

The Committee observed that all efforts had been made to process the statement as reported.

However, Sen. Murango, MP did not respond whenever invited to appear before the

Committee.

Reso lution of the Committee

From the deliberations that ensued, it was noted that since there was no response from the

Senator on the response to the statement, the matter was closed for further consideration and

that the resolution be updated on the Senate Statement Tracker.

b) Statement reouested bv Sen. Tabitha Mutinda. MP conce rnine the rise in road-side

hardware sunoliers in residential areas in Nairobi Citv Countv.
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The Secretariat reported that at the Sitting of the senate held on Tuesday, 22nd November,
2022, sen. Tabitha Mutinda, MP requested for a Statement from the Stinding committee
on Trade, Industrialization and rourism conceming the rise in the number of road-side
hardware suppliers in residential areas in Nairobi City County.

In the Statement, the Committee was requested to-

l) Explain the reasons for the rapid increase ofroad-side selling of sand, ballast and other
hardware supplies along streets of residential areas in Nairobi, particularly in South B
and South C Estates;

2) Elucidate on the measures the Nairobi city county has taken, if any, to address this
matter following numerous complaints by residents of the affected areis;

3) Apprise the Senate on the identities of the owners of the road-side hardware businesses
and the legal process followed in issuing oflicenses for the operation ofsuch businesses;
and

4) undertake a visit to south B, South c and other affected areas, with a view to gaining a
deeper understanding of the matter and recommending measures to curb the prJferation
of these businesses.

1) The comminee acknowledged the response from the county Government of Nairobi
and observed that the response was inadequate and had not addressed the critical
concems especially, on issue no. 2 on the measures the Nairobi city county has taken,
to address the numerous complaints by residents of the affected areas. These
complaints relate to security, environment and other concerns and

2) Further, the committee observed that no. 3 of the statement on the identities of the
owners of the road-side hardware businesses and the legal process followed in issuing
of licenses for the operation of such businesses was not responded. Additionally, it
was a matler of concem that the county Government referred the committee to ieek
such information from the Sub-County Offices.

Status of the Statement

It was reported that the committee had received a response from the county Govemment of
Nairobi which was shared with Sen. Tabitha Mutinda, Mp, for her reaction and commenrs.

Reactions by the Committee

Resolution b the Committee

From the deliberations that ensued, the committee recommended that the following
stakeholders be invited to appear before the committee within two weeks to provide the
information on the concems raised in the above observations-

a) The county Executive Member for Business Development and Hustler opportunities;
b) The Principal Secretary, State Department for Roads;
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c) and the Resident Association for South B and B'

MIN/iSEN/SCTIT/223I2023 ADJOT'RNMENT
ilf n1."-tog *"t adjoumed at lO. 38 am and the next meeting was scheduled for T[esdan

25'e ]luly,2o23.

r
a-g-LoL3

SIGNATT'RE........ DATE:
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MIN/SEN/SCTIT I 2I I I 2023 PRELIMINARIES
The Chairperson called the meeting to order at 9:28 am followed by a word of prayer.

MIN/SEN/SCTITI?I2IaO23 ADOPTION OF THE AGENDA

The agenda of the meeting was adopted after being proposed by Sen. Esther Okenyuri, MP
and seconded by Sen. Andrew Omtatah Okoiti, MP -

I . Preliminaries

i. Prayer

ii. Introduction
2. Adoption ofthe Agenda;

3. Consideration of Committee Paper No. 37; Meeting with the Chief Executive

Officer (CEO) Capital Markets Authority (CMA) to consider the Petition on the

alleged fraudulent acquisition of shareholding at the East African Breweries Ltd;
4. Any Other Business; and

5. Adjoumrnent/ Date of the Next Meeting.

MIN/SEN/SCTIT t2t3 t2023 CONSIDERATION OF COMMITTEE PAPER NO.
37: MEETING WITH THE CHIEF EXECUTIVE
OFFICER (CEO) CAPITAL MARKETS
AUTHORITY (CMA) TO CONSIDER THE
PETITION ON THE ALLEGED FRAUDULENT
ACOUISITION OF SHAREHOLDING AT THE
EAST AFRICAN BREWERIES LTD

The Secretariat took the Committee through Committee Paper No. 37 on the above matter.

The Paper provided the background on meetings with the petitioner Mr. Nicholas Rono who

had appeared before the Committee on Thursday 29th June, 2023 and responded to

clarifications on the Petition.

Further, thal the Committee had then resolved to invite the Capital Markets Authority (CMA)
to apprise it on mergers, acquisilions and takeovers on the current shareholding at the EABL
as well the legal and policy framework.

The Chairperson then invited the Chief Executive Officer, Capital Markets Authority, Mr.
Wyckly{fe Shamiah to respond to the petition.

Mr. Shamiah made the following submissions: That;

I . The petitioner had not approached the Authority on the matter by way of a complaint

or in any other manner:
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The transaction involving the acquisition of additional shareholding by Diageo at

EABL was in compliance with the Capital Markets Act and the Public Officers
Regulations as indicated below-

i. Diageo Kenya Limited served a Notice of Intention on the listed company on

October 13, 2022. This was also published in two newspapers of national

circulation;
ii. East African Breweries Limited published a cautionary announcement on

October 17 ,2022 informing shareholders about the proposed tender offer;
iii. Diageo Kenya prepared a tender offer document which provided the details of

the offer, terms and basis of the offer price;

iv. Tender offer document was circulated to shareholders and an abridged version

published in two newspapers of national circulation; and

v. The offer was open for acceptance by shareholders in accordance with the

published offer timetable;

In the matter of Tax evasion, the transaction correctly indicated that as the Ordinary
Shares are listed on the Nairobi Securities Exchange, no capital gains tax would be

payable in Kenya in connection with the gain accruing on the transfer ofsuch Ordinary
Shares in accordance with the relevant laws. Notwithstanding, however, the Kenya

Revenue Authority could conduct an independent assessment to ensure compliance

with the applicable tax laws in Kenya;

Diageo Kenya confirmed in writing that it was not acting in concert with any person

(whether pusuant to a formal or informal agreement or understanding) in relation to
the acquisition of the Ordinary Shares or the consolidation of control of EABL; and

The transaction was in compliance with applicable law and regulations, including the
rationale for the transaction from Diageo's point of view, and the likely impact of the
transaction on the operations ofEABL and the shareholders ofthe company.

Committee observations

Arising fiom the submission, the Committee noted that the petitioner had not provided
sufficient evidence and clarifications.

Resolutions by the Committee:

The Committee resolved that the petitioner provides additional evidence and disclosure on
the actual issues ofconcem to be addressed by EABL and the Capital Markets Authority.

Further, the Secretariat to facilitate the Committee with the November 2000 Parliamentary
Committee on Finance, Planning and Trade report on the Kenya Breweries Limited.

2

3

4

5
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MINISEN/SCTIT2 1412023 ADJOI'RNMENT

The meeting adjourned at 11.21 am rnd the next meeting was scheduled for Thursday, 136

July,2023 at 9.30 am.

SIGNATT'RE...... DATE 3-8-2o+3
(CEAIRPERSON: SEN. LEITIKU OLE KANAR SEKI. MP)

,
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3. Ms. Karen Mate- Gitonga
4. Mr. Richard Hamey

- Corporate & Operations Counsel

- Lawyer for EABL

5. Ms. Adhiambo Wameyo - Lawyer for EABL

MIN/SEN/SCTIT I2O4 12023 PRELIMINARIES
The Chairperson called the meeting to order at 9:05 am followed by a word ofprayer.

MIN/SEN/SCTTT I 205 12023 ADOPTION OF'THE AGENDA

The agenda of the meeting was adopted after being proposed by Sen. Jackson Kiplagat
Mandago, ECH. MP and seconded by Sen. Esther Okenyuri, MP as follows-

I ) Prayer;

2) Adoption of the Agenda;

3) Confirmation of minutes of the Thirty Third (33rd) Sitting held on 29th June, 2023;
4) Matters Arising;
5) Consideration of Committee Paper No. 35; Meeting with Group Managing Director

EABL on the Petition regarding the fraudulent shareholding activities and illegal
acquisition of East Africa Breweries Ltd (EABL);

6) Consideration of Paper No. 36 on Statements before the Committee

a) Statement requested by Sen. (Prof.) Tom Ojiambo, SC, MP, on the state of the

Financial Inclusion Fund nationally and its impact on the residents of Kisumu

County;
b) Statement requested by Sen. David Wakoli, MP on the management of the

Metropolitan National Sacco Limited;
c) Statement requested by Sen. Paul Karungo Thang'wa, MP on the issue of

proliferation of dairy products from Uganda; and

d) Response to Statement requested by Sen. James Murango, MP regarding the

marketing of Kenyan produce in foreign markets;

7) Any Other Business; and

8) Adjoumment/ Date of the Next Meeting.

MIN/SEN/SCTIT120612023 CONFIRMATION OF MINUTES OF THE THIRTY
THIRD SITTING

Members deferred the confirmation of the Minutes of the 33'd Sitting held on 29th June,2023

to the next meeting as there was no seconder among the members present.
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MIN/SEN/SCTITI2O7I2Oz3 MATTERS ARJSING FROM MINUTES OF THE
THIRTY THIRD SITTING

There were no matters arising following the deferment of the Minutes.

MIN/SEN/SCTIT I 208 12023 : CONSIDERATION OF COMMITTEE PAPER NO.
35: MEETING WITH GROUP MANAGING
DIRECTOR EABL ON THE PETITION
REGARDING THE FRAT]DI]LENT
SIIARE ACTIVITIES AND
ACOUISITION OF AFRICA BREWERIES
LTD GABL)

The Chairperson invited the stakeholders representing EABL in the petition. He assured the

delegation that the petition was properly before the Committee.

The Chairperson invited the Secretariat to present Committee Paper No.35 on the Status of
the Petition.

The Committee observed that adverse responses received from the EABL were defensive

rather than responding to rational issues raised in processing the matters as petitioned. The

Chairperson advised the delegation fiom EABL to adopt an approach that was not

confrontational and defensive.

He then invited EABL delegation for self-introduction and proceed to make their
submissions. The EABL Group Legal Director, Mr. Rowlands Nadida, made the following
submissions:

l. That the Group Managing Director, Mrs. Jane Karuku was not able to honour the

invitation by the Committee to appear in person as the communication had been at

short notice;
2. That the Group CEO had requested the Committee to accept submissions from the

delegation sent to the Committee led by the Group Legal Director, Mr. Nadida; and

3. That EABL submitted that they were strangers 10 the operation of Senate Committees

and their procedures. However, they had taken adequate lessons from the directions

given by the Committee.

Committee Resolutions
Having considered the explanation and submission from the EABL delegation, the Committee

resolved as follows. That;
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I . The Committee will not receive submissions from EABL delegation led by Mr.
Rowland Nadida since the matters raised in the Petition required the response of the

Group CEO;

2. The Committee would proceed to receive submissions from the Capital Markets
Authority and the Competition Authority ahead of meeting with the EABL leadership;

and

3. The Group Managing Director to appear in person on Thursday 20th July, 2023 to
respond to the issues raised by the petitioner.

MIN/SEN/SCTtT I 209 12023 CON IDERATI NOFP ON
STATEMENTS BEFORE THE COMIVIITTEE

The Secretariat reported that the following statements had been requested from the

committee
a) Statement sought by Sen. David Wakoli, MP on the management of Metropolitan

National Sacco

b) Statement sought by Sen. Paul Thangw'a, MP on the proliferation of dairy products

from Uganda;

c) Statement sought by Sen. (Prof.) Tom Ojienda, MP, on the Status of the

Cooperative Societies in Kisumu County;
d) Statement sought by Sen. (Prof.) Tom Ojienda, MP on the status of the Financial

Inclusion Fund and its impact on the residents of Kisumu County; and

e) Statement sought by Sen. Esther Okenyuri, MP regarding the sensitization and

involvement of women and youth startups in Special Economic Zones

Committee Resolution

Having considered the above status ofnew statements, the Committee resolved that -

L Sen. (Dr.) James Murango, MP, be invited to the meeting of Tuesday lSth July, 2023

review the response received Cabinet Secretary, Ministry of Investmenls Trade and

Industry regarding the marketing ofKenyan produce in foreign markets; and

2. The Secretariat fast tracks the processing of the statements for responses from the

relevant ministries and respondents.

MIN/SEN/SCTIT I 2IO 12023 , ADJOURNMENT
The meeting adjourned at I I .02 am. And the next meeting was scheduled for Tuesday, I lrh
luly,2023 at 9.00 am at us I 10, First Floor Boardroom, KICC Building

.*.b.SIGNATURE........ DATE:
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fDr€.
MINUTES OF THE THIRTY THIRD (33Rq MEETING OF THE SENATE
TANDING COMMITTEE ON USTRIALIZATION AND

HELD ON THURSDAY. 29TH JT,INE. 2023 AT 8.OO AM AT CAUCUS IlO
I

BOARDROOM. FIRST FLOOR. KIC BUILDING

PRESENT
I . Sen. Lenku Ole Kanar Seki, MP
2. Sen. Esther Okenyuri, MP
3. Sen. (Dr.) Lelegwe Lrumbesi, MP
4. Sen. Jackson Kiplagat Mandago, EGH. MP

5. Sen. Andrew Omtatah Okoiti, MP

ABSENT WITH APOLOGIES

l. Sen. Paul Karungo Thangwa, MP
2. Sen. Betty Batuli Montet, MP
3. Sen. Crystal Kegehi Asige, MP
4. Sen. Hezena M. Lemaletian, MP

SECRETARIAT

Mr. Peter Mulesi
Mr. David Ngamate

Ms. Hamun Mohamud

Ms. Felistus Mutune

Mr. Joseph Otieno

Mr. Brian Dindi
Mr. Abdalla Mbore

IN- ATTENDANCE
STATE DEPARTMENT OF COOPERATIVES

I

2

3

4

5

6
'7

- Chairperson
- Vice -Chairperson
- Member
- Member
- Member

- Member
- Member
- Member
- Member

- Clerk Assistant
- Clerk Assistant
- Research Officer
- Media Relations Officer
- Audio Officer
- Audio Officer
- Sergeant-At-Arms

I . Mr.David Obonyo
2. Mr. Peter Wanjohi
3. Mr. Kennedy Otachi

- Commissioner of Cooperatives
- Liquidator -Drumvale Farmers' Ltd
- Ass. Commissioner ol Cooperatives

1l



PETITIONERS

Mr. Nicholas Rono

MIN/SEN/SCTTT I 189 12023

- Petitioner (EABL Petition)

PRELIMINARIES
The Chairperson called the meeting to order at 8'.29 am followed by a word of prayer.

MIN/SEN/SCTITII9OI?Oz3 ADOPTION OF THE AGENDA

The agenda of the meeting was adopted after it was proposed by Sen. (Dr.) Lelegwe Ltumbesi,
MP, and seconded by Sen. Andrew Omtatah Okoiti, MP as follows-

l. Prayer;

2. Adoption of the Agenda;
3. Confirmation of the Minutes of previous Meetings -

i. Minutes of the Twenty Ninth (29th) Sitting held on l3s June, 2023;

ii. Minutes of the Thirtieth (30th) Sitting held on I 5rh June, 2023;
iii. Minutes of the Thirty first (31'r) Sitting held on 20'h June, 2023;

iv. Minutes of the Thirty Second (32nd) Sitting held on 22nd !nne,2023;
4. Matters Arising from Minutes of the previous Meetings;
5. Meeting with Sen Wakili Hilary Sigei, MP and the petitioner to consider the Petition

on the fraudulent shareholding activities and illegal acquisition of East Africa
Breweries Ltd (EABL) (Committee Paper No.32);

6. Meeting with Commissioner of Cooperatives and the Liquidator, Drumvale
Farmers' Cooperative Society in Machakos County on the Statement requested by
Sen. Agnes Muthama, MP on the liquidation of Drumvale Farmers' Cooperative

Society Ltd, Machakos County (Committee Paper No. j3);
7. Any Other Business; and

8. Adjoumment/ Date of the Next Meeting.

MIN/SEN/SCTITIIgII2O23 CONFIRMATION OF THE MINUTES OF
PREVIOUS MEETINGS

l Minutes of the Twenty Ninth (29th) sitting held on l3th June, 2023 at 8.00 am were

confirmed as a true record of the deliberations after being proposed by Sen.Esther

Okenyuri, MP, and seconded by Sen. Andrew Omtatah Okoiti, MP; and

2. Minutes of the Thirtieth (30th) sitting held on l5th June, 2023 at 8.00am were confirmed
as a true record ofthe deliberations after being proposed by Sen. Esther Okenyuri, MP,
and seconded by Sen. Andrew Omtatah Okoiti, MP.

3. Minutes of the 3l'r sitting held on 20th June, 2023 were confirmed as a lrue record of
the deliberations after being proposed by Sen. Andrew Omtatah, MP, and seconded by
Sen. Esther Okenyuri, MP.

2l



4. Minutes of the Thirty Second (32'd) sitting held on 22nd June,2023 were confirmed as

a true record ofthe deliberations after being proposed by Sen. Andrew Omtatah Okoiti,
MP, and seconded by Sen. (Dr.) Lelegwe Ltumbesi, MP.

MrN/SEN/SCTITt192t2023 MATTERS ARISING FROM MINUTES OF THE
PREVIOUS MEETINGS

Ilnder Ex MIN/SEN/SCTIT/18020X Meetine with Sen. Somson Cherarkev, MP to
conside r a Statement re ardinp lhe stale of

ns ond tnancial status o Airwa sKene

KO.

(a) It was reported that there was an ongoing initiative to consider the matter of Kenya
Airways through an Ad hoc committee; and

(b) Members observed that the Committee's allocated budget for the financial year may
not be sufficient to prosecute the Statement on Kenya Airways noting the diverse
stakeholders involved in Kenya Airways.

Resolution: The Committee tasked the Chairperson to follow-up at the Senate Liaison

Committee as to whether the Committee budget could be enhanced to facilitate the

holistic consideration of the statement on Kenya Airways.

MIN/SEN/SCTIT/I 9312023: MEETING WITII SEN WAKILI HILARY SIGEI^
MP AND THE PETITIO NER TO CONSIDER THE
PETITION ON THE FRAUDULENT
SHAREHOLDING ACTIVITIES AND ILLEGAL
ACOUISITION OF EAST AFRICA BREWERIES
LTD GABL) (COMMITTEE PAPER NO.32)

The Secretariat presented Committee Paper No.32 on the Petition regarding fraudulent
shareholding activities and illegal acquisition of EABL.

The Chairperson thereafter invited the petitioner, Mr. Nicholas Rono, a resident of Bomet

County to apprise the Committee on the Petition and the prayers requested.

Mr. Rono thanked the Committee for prioritizing the consideration of the petition and

explained that the issues raised were matters of serious ofpublic concern. He then proceeded

to make his representations as follows:-

l. That the petition arose after a family member, specifically the grandfather (now
deceased) allegedly lost shares EABL in mysteriously circumstances;

2. There were concems on the shareholding by Diageo PLC which stood at 657o in the

EABL shareholding exceeded the requisite percentile reserved for foreign investors;

3
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4. ln 2015 lo 2017, there was an unresolved tax dispute between EABL and Kenya
Revenue Authority on the matter of unpaid taxes and sought to understand how the
issues had been resolved;

5. The status ofthe Kshs. l5 billion Kisumu Breweries Plant, where over 100,000 farmers
were signed up for millet farming;

6. Kenya Revenue Authority was giving preferential treatment to EABL on tax relief
when there was not extended to other local distillers;

7. He prayed that the Committee intervenes with a view to protect Kenyan firms against
unfair competition through foreign take overs, acquisitions and mergers.

Resolution bv the Committee
The Commiuee thanked Mr. Rono on behalf of other petitioners for highJighting some of the
concems in the preamble of the Petition which affected many Kenyans. The Committee
resolved to invite Capital Markets Authority, Competition Authority and Kenya Revenue
Authority to respond to the issues raised in the Petition.

In response, Mr. Rono inquired from the Committee whether or not he could amend the
prayers of the Petition to which the Committee responded that the current petition will be
considered as reported in the Senate.

MIN/SEN/SCT[T|I94/20232 SUBMISSIONS BY THE CoMMISSIONER OF
COOPERAIVE DEVELOPMENT AND THE
LIOUIDATOR FOR DRUMVALE FARMERS
COOPERATIVE SOCIETY .MACHAKOS COI.JNTY

The meeting was disrupted due to fire safety drill at the KICC building.

MIN/SEN/SCTITII95I2O23 .ADJOURNMENT
The meeting adjourned abruptly and the next meeting would be by notice.

SIGNATURE.. DATE:
CHAIRPERSON: SEN. LENKU OLE KANAR E MP
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MINUTES OF THE TWENTY FIFTH (25TII) MEETING OF THE SENATE
T DING COMMITTEE ON TRADE IND

HELD ON TUESD,A
ZATIONANDT s

Y. 6rrr JUNE. 2023. AT cAucus tto BoARDROOM. FIRST
FLOOR KICC AT 8.OO AM

PRESENT
l. Sen. Lenku Ole Kanar Seki, MP
2. Sen. Esther Okenyuri, MP
3. Sen. (Dr.) Lelegwe Ltumbesi, MP
4. Sen. Jackson Kiplagat Mandago, EGH. MP
5. Sen. Paul Karungo Thangwa, MP
6. Sen. Andrew Omtatah Okoiti, MP
7. Sen. Crystal Kegehi Asige, MP

ABSENT WITH APOLOGIES

L Sen. Betty Batuli Montet, MP
2. Sen. Hezena M. l*maletian, MP

SECRETARIAT

Mr. Peter Mulesi
Mr. David Ngamate

Ms. Sharon Rotino
Ms. Annette Kwamboka
Mr. William Wambiru
Ms. Hamud Mohamud

Ms. Felistus Mutune
Mr. Joseph Otieno

Mr. Abdalla Mbore

I
2

3

4

5

6

7

8

9

- Chairperson
- Vice -Chairperron
- Member
- Member
- Member

- Member
- Member

- Member
- Member

- Clerk Assistant
- Clerk Assistant
- Research Officer
- Legal Counsel
- Fiscal Analyst
- Research Oflicer
- Media Relations Officer
- Audio Officer
- Sergeant-At-Arms

MIN EN 5y2023 PRELIMINARIES
The Chairperson called the meeting to order at 8:24 an followed by a word of prayer.
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MIN/SEN/SCTIT I I 52 I 2023 ADOPTION OF THE AGENDA

The agenda of the meeting was adopted after it was proposed by Sen. Crystal Kegehi Asige,

MP, and seconded by Sen. Paul Thang'wa, MP as follows-

l. Prayer;

2. Adoption of the Agenda;

3. Updates on the Proposed Committee visit to Drumvale Farmers' Cooperative

Society Ltd;
4. Consideration ofa Petition concerning fraudulent shareholding activities and illegal

acquisition of EABL (Committee Paper No.26);

5. Any Other Business; and

6. AdjournmenV Date of the Next Meeting.

MIN/SEN/SCTIT/T 53/2023 UPDATES ON THE PROPOSED COMMITTEE
VISIT TO DRUMVALE FARMERS'
COOPERATIVE SOCIETY LTD

I . The Secretariat informed the Committee that the programme for the inspection visit

to engage with stakeholders and affected persons following the statement by Sen.

Agnes Kavindu Muthama, MP on the liquidation of Drumvale Farmers' Cooperative

Society Limited.
2. The Committee was further informed that correspondence had been dispatched to the

invited stakeholders including the Ministry of Cooperatives and MSMEs, the

Governor of Machakos County, and County Assembly of Machakos and the affected

persons.

3. However, the Committee was informed that there was an apology from the Principal

Secretary, State Department for Co-operatives requesting a rescheduling of the

inspection visit to a later date as the Ministry had a scheduled engagement in Meru

County to the Matters of Coffee and tea Cooperatives;

Observations by the Committee

From the consideration of the draft programme, the Committee observed that the

programme for the site inspection includes non-members of the Cooperative Society and

who had purchased parcels of land from the original members of the society and who were

inter€sted parties to the land.

Resolutions
From the above observation, the Committee resolved unanimously to adopt the programme

and members were urged to confirm their availability to enable the secretariat to plan.
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MIN/SEN/SCTIT I t 54 I 2023 CONSIDER,ATION OF A PETITION
CONCERNING FRAUDULENT
SHAREHOLDING ACTIVITIE
ILLEGAL ACOUISITION OF EABL
(COMMITTEE PAPER NO.2O:

The Secretariat reported that a Petition was reported in the Senate on 30'h May, 2023 by
Sen. Wakili Hilary Sigei, MP on behalf of the Petitioner Mr. Rono Nicholas from Bomet

County.

Members were taken through Committee Paper number 26 provided the background to
the petition conceming fraudulent shareholding activities and illegal acquisition ofEast
Africa Breweries Limited.

The petitioners Prayed that the Senate investigates the matter with a view to
recommending amendments to the Capital Markets Authority (CMA) Act to cushion the

shareholders from such future manipulation.

Further, Ms. Sharon Rotino, the Research Officer took the members through brief on
the shareholding structure of EABL in Kenya, the performance dealings by the Diageo
group in other African Countries.

The Committee was informed that it was required to process the petition and Table its
report to the Senate within 60 days;

Committee Resolutions

The Committee resolved that the petitioners be invited to appear before the Committee
to apprise the Senate on the matters raised in the petition.

MrN/SEN/SCTtr I tss I 2023 . ADJOURNMENT
There being no other business for consideration, tle meeting adjoumed at 9.43 am. The

next meeting was scheduled for Thursday, 8th June, 2023 at 8.00 am at Caucus I10, Ffst
Floor Boardroom, KICC.

SIGNATURE.. DATE: x'^*).r4
(CHAIRPERSON: SEN. LENKU OLE KANAR SEKI, MP)
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ii
A PETrflqN;T9i]ryFffr,J6[E gry fTAUDUDENT DEAUNGS AT DtAGEo
PI.C, EAST-AFRIGAN;BREI6'ERIEST I.IMITED, KEN YA B REW ER I ES AN D

UDV (KENYA) UMTTED

Pursuont to Section 232 of Stonding Orders of the Senole,

l, lhe undersigned,

Citizen of the Republic of Kenyo, from Bomel County, do hereby outhorize lhe
senolor for Bomel Counly, Sen. Wokili Hillory K. Sigei, MP, to presenl this pelition
to ihe senote on my beholf ond on beholf of olher Kenyons.

Respectfully stoles:

THAT Kenyo Breweries Limited is one of the oldest public listed componies

in Kenyo hoving been estoblishedin 1922.

THAT there hos been o conlroversiol mojority ocquisition of Eost Africon

Breweries by Guinness Plc in 2000 which wos strongly resisled by the people

of Kenyo through the Porlioment.

THAT despite hoving knowledge of the deolings the Copitol Morkets

Authority, Kenyo Revenue Aulhority, the Notionol Treosury ond Eosi Africon

Breweries Limited (EABL) hove since not octed so os lo correcl or slop the

froudulent octivities reloling lo shoreholding ond ocquisilions.

THAT to deflect some of the bocklosh, Guinness Plc mode o pledge lo cede
bock mosl of lhe ocquired shores lo Kenyons in due course.

THAT in complete ond tolol betroyol of this undertoking, Diogeo Plc (the

successor of Guinness Plc) hos now purported to ocquire l5% more shores

in EABL.

THAT the undertoking by Guinness Plc 1o cede bock shores is octionqble
through o closs ociion suit.



A PETITION TO THE SENATE ON FRAUDUDENT DEATINGS AT DIAGEO
PtC, EAST AFRICAN BREWERIES TIMITED, KENYA BREWERIES AND
UDV (KENYA) LTMTTED

IHAT ihe recent ocquisition of the extro l5% shores in EABL is o froud upon
the people of Kenyo os the shores ore being ocquired for onword tronsfer

to o new buyer oi o much higher volue for the benefit of the shoreholders

of Diogeo Plc ond 1o the detriment of Kenyon shoreholders who will be
denied the benefit of the higher price thot Diogeo Plc will onword sell the

shores for shorlly.

THAT employees of EABL hove been bullied, coerced, threotened, ond
otherwise intimidoted to sell their shore options to Diogeo Plc which is

ogoinst the lows of Kenyo.

THAT on onword sole of Diogeo interests in EABL hos been ogreed with

Heineken/Costel Group ond the purchose of the odditionol l5% shores by

Diogeo is meont to ossure Heineken/Costel Group of o controlling stoke in

EABL ofter lhe onword sole.

THAT even os the process for ocquiring the extro l5% shores wos ongoing,

there wos on ongoing due diligence ot EABL conducted by ihe
prospeclive purchoser of the Diogeo shores ond the representotions mode
to the Copiiol Mqrkets Authority ond the Noirobi Securitles Exchonge were

blotontly ond criminolly folse ond omount to froud on the people of Kenyo.

THAT the sole of the Diogeo shores to Heineken/Cosiel Group hos been
prompted by the desire of Diogeo to froudulently evode huge tox liobilities

thol EABL hos been hiding through mossive bribery of KRA ond Notionol

Treosury officiols.

2



A PETITION TO THE SENATE ON FRAUDUDENT DEATINGS AT DIAGEO
P[C, EAST AFRICAN BREWERIES IIMITED, KENYA BREWERIES AND
UDV (KENYA) UMTTED

THAT o whislleblower in 2020 detoiled to the well-known Reporter John

Komou how EABL hos been monipuloting the woler ond olcohol conlent
of its products to chonge the tox brocket of its producls ond through this

illegol woler contenl monipulotion EABL hos monoged to evode toxes

omounting in excess of Sh875 billion to dote.

THAT Kenyo Breweries Limited when it wos locolly owned, possessed

mossive reol estote in Kenyo (stoff houses ond stoff complexes, go downs

ond worehouses, foctories, ond other ossels) ond employed over 6,000

employees.

THAT Eost Africon Breweries Limited hos conuptly disposed of oll ils

properties ond repotrioted the sole proceeds to Diogeo Plc in order to feed
lhe ropocious ond gluttonous oppetite of Diogeo Plc. Eost Africon
Breweries Limited is now but q mere shell employing o poltry 600

employees.

THAT hoving sold oll property of Eost Africqn Breweries Limited ond needing
lo solisfy the Diogeo Plc shoreholders, the new scheme is to quickly progress

the sole of Diogeo Plc shores in Eost Africon Breweries Limited lo recognize

the sole proceeds os profits to boosi the bolonce sheet of Diogeo Plc

before the end of the finonciol yeor ending 30th June this yeor.

THAT the odded incentive is to guorontee huge bonus poyments to the

Chief Executive Officer of Diogeo Plc, lvon Menezes ond directors ond
executives of Eosl Africon Breweries Limited who hove pushed for the sole

ofter which the onnouncement of the relirement of lvon Menezes wos

mode effeclive end of June 2023 to coincide with lhe conclusion of the

sole of Eost Africon Breweries Limited to Heineken/Costel Group.

3



A PETITION TO THE SENATE ON FRAUDUDENT DEAIINGS AT DIAGEO
PTC, EASI AFRICAN BREWERIES LIMITED, KENYA BREWERIES AND
UDV (KENYA) UMTTED

THAT the overoll impoct of lhese contrived corporote octions is o serious

betroyol of the people of Kenyo.

THAT o Porliomenlory heoring is urgently required to intenogote these
events ond to secure the publlc interest of Kenyo ond her people.

THAT the Senote is the losl temple of justice ond the only institution thot con
ossert itself ogoinst the pervosive influence of Diogeo plc.

We hove mode efforts to hove this motter oddressed to.the relevont outhorities.
oll of which hove been unsuccessful.

We confirm thot this motter is not pending before ony court of low or
constitutionol body;

HEREFORE your humble petitioner Proys:

THAT, The Senote investigotes with o view to recommending omendmenls lo
the Copilol Morket Authority Act lo cushion shoreholders from such
monipulolion.

ry
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A PETITION TO THE SENAIE ON FRAUDUDENT DEATINGS AT DIAGEO
P[C, EAST AIRICAN BREWERIES IIMITED, KENYA BREWERIES AND
UDV (KENYA) UMTTED

Pelilloner:

Nollonol lD No:

Telephone:

E-Moll Address:

RONO NICHOLAS

27266225

0723 000 601

prionono@holmoil.com

Full Address:

Resident of Bomet Counly,

P.O. Box 45-20422,

Silibwet, KENYA

Signolure: k
Doted this 30th doy ot Moy 2023.

Counter signed en. Wokili Hillory K. Sigei. Mp

Senotor for Bomet County.

Sen. WokiliHillory K. Sigei, Mp.

Senotor for Bomet County
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LIST OF ANITEXTJRES

Submission by Stakeholders

A. EAST AFRICA BREWERIES (K) LTD
B. CAPITAL MARKETS AUTHORITY(CMA)
C. COMPETITION AUTHORITY (CA)
D. KENTYA REVENUE AUTHORITY (KRA)

Annex I Minutes of the Standing Committee on Trade, Industrialization and

Tourism

Annex 2 Petition on fraudulent shareholding activities and illegal acquisition of
East African Breweries Limited by Rono Nicholas

Annex 3
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EAST AFRICA BREWERIES LIMITED



eobLli2 September 2024

Cholrmon,

Trode, lnduetrkrlizotion ond Tourism Committee,

The Senote of Kenyo
Porlioment Buildings

P.O. Box 41842 - 00100

Noirobi

Through

The Honouroble Clerk

The Senole ol Kenyo

Porlioment Buildings

P.O. Box 41842 - 0O100

Noirobi

Attontion: Mr. Jeremioh M. Nyegenye, CBS

Page | 1c

clerk scnc le,oloorlra)_rter t

Advonce by Emoil

Originol by recorded hond delivery

go 1.,, /'--.-'dernitour:snccm:n.:e.--rterJgorlio:nont.gc.ke /Emoil;

mulesr .a,eter(a)ocri

Deor Sir,

Re: Response to on invitotion to o meoting with the Ssnote Stonding Committee on Tourirm, Trode ond

lndustrioli.otion

We refer to your letters doted 7 August 2024 ond 27 Augusl2024 inviting the Group Monoging Director ond

Chief Executive Otficer of Eost Africo Breweries Limited ("EABL"), Ms. Jone Koruku MGH, to o meeting on 3

Seplember 2024 with the Senote Stonding Committee on Tourism, Trode ond lndustriolizotion ("the

Commiftee"). EABL is locol Kenyon multinotionol wilh operoting subsidiories in Ugondo ond Tonzonio. We

write to confirm thot Ms. Koruku will ottend the meeting before the Committee wth her rePresentotives who

will ossist her in providing responses to the questions roised.

We note from your lettsr, thot the purpose of the meeting is lor Ms. Koruku to give cerloin clorilicotions ond

informotion reloting to the lour points roised in your letter, concerning the petition roised by Mr. Rono

Nicholos on 30 Moy 2023, sponsored by the Senotor for Bomet County, Mr Hillory Sigei {"lhe Pelition"l

Whilst we hove no obiection lo ossisting the Committee with ony legitimote inquiry, we nole with concern,

the following;

This is the third invitotion thot EABL hos received regording the Petition. ln loct, so for, EABL hos,

through its representotives, ottended meetings before the Committee on 6 July 2023 oad 7

September 2023. Substontive written ond orol submissions were presented by EABL both before ond

during those meetings ond which submissions deoll with the very some molters lor which

clorificotions ore soid to be sought. We oltoch the written submissions doted 27 June 2023 ond 6

September 2023 for eose ol reference, os Ann€xurs l.

2. EABL's legitimote expectotion ond underslonding bosed on Stonding Order 238 (2), wos thot the

inquiry into this motter wos concluded on 31 July 2023, which is the 60-doy stotutory deodline for the

Committee's report or 30 September 2023 lollowing the linolizotion of lhe heorings. lt is therefore

qErnAl.i.on &.*.r e.
C{rd.. Ciy Bunn r turlt, Sld& A 5" lld
PO B.i 1016l.00100 No ot)1 x.nvo
Tir 0?0 864 iOoO E6orr
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not cleor to us under whot circumstonces this invitotion is mode, noting os we hove, thot the petition
wos closed, by operotion ol low.

3. Considering the obove, EABL expected thot the discussions oround the Petition were concluded os
it did not receive ony communicotion from lhe Committee ofter the extensive questioning ond
responses provided os well os responses from other regutoiors which were summoned by the
Commiltee

EABL understonds ond deeply resPects the Senote's oversight role in shoping business proctices in Kenyo.
However, we wish to roise concerns thot it oppeors thot lVr. Rono Nicholos, by the Petition, is obusing the
Process of this Honouroble Committee. lt is still not cleor to EABL whot ends this Pelition seeks to ochieve ond,
in whose interest, the continued enquiries ore being mode despite the lock of evidence substontioting the
cloims mode ondlor irresPective ol the subslontive responses provided by EABL ond the Copitol Morkets
Authority, omong others. We therelore humbly request thot the Petitioner be sonctioned by the Committee
from lurthering these boseless ond unsubstontioled enquiries, ond thot this Petition be dismissed in its entarety.

We restote thot the responses to the Committee's enquiries were fully settled in our letters of 27 June 2023
ond 6 september 2023 (Annexure 11. This is in oddilion to lhe lurlher responses we provide below:

EABL RESPONSES TO OUESTONS

oUESTIoN oNE: ALLEGATIoNS oF EABL srAFF coERctoN To sELL oFF THETR MtNoRtry sHARES

EABL cotegoricolly denies lhot there wos ony coercion of ony of its stoff to sell ofl their shores. EABL hos
previously osked rhe Petitioner to provide evidence ol such coercion in irs written responses.

We deem it necessory tor this Commitlee's benefit to give o summory ol the tronsoctions, once more, stoted
in the Petition to help the Committee underslond our responses ond give context to the tronsoctlons.

Page I 2 c.

n nso

ln the yeors 1997 ond 2000, Guinness Kenyo Limited {now Drogeo Kenyo) ocquired mojority shoreholding
in EABL, through o rights issue in 1997 ond o scrip dividend issue ond shore swop in 2ooo (the'1997 ond
2OO0 Tronsoctions).

The 1997 ond 20o0 Tronsoctions resulted in Guinness Kenyo Limited increosing its shoreholdin g in EABL lo
J€.!3%

The l997 ond 2oo0 Tronsoctions were opproved by the copitol Morkets Authoriry (,,cMA,). The then
Monopolies & Prices Commission {precursor to the Competition Authority ol Kenyo ("CAK'} wos olso notified
of the 1997 ond 2OOO Tronsoctions.

ln oddition, the opPlicoble lows in force ol the time were duly lollowed, which included the Copitol Morkets
Act lChopter 4854 of the Lows of KenyoI in force ot the time, the Copitol Morkets Authority Rules, 

.1992

(repeoled), the Copitol Morkets (Amendment) Rules, 1994 (repeoled), the Centrol Depositories Act {Number
4 of 2000 of the Lows ol Kenyol ond the rules ol the Noirobi Securities Exchonge in lorce ot the time.

2023 Tronsoction

ln 2023, Diogeo Kenyo increosed its shoreholding in EABL from 50 030/o to 650/o by moking o tender ofler to
EABL's shoreho ders {the 2023 Tender Olfer)
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For the Tender Offer, Diogeo oppled lor ond obtoined opprovols from the CMA olong with the Tonzonton

competition regulotor, lhe Foir Competition Commission l"FCC") of Tonzonio.

Diogeo olso notified the regulotors in Kenyo, Ugondo ond Tonzonio {where EABL is cross listed) of the 2023

Tender Olfer These regulotors included the CAK, the Noirobi Securities Exchonge ("NSE"l, Copitol Morkets

Authorily Ugondo, Uqondo Securities Exchonge, Copitol Morkets ond Securities Authority Tonzonio, Dor es p3gg I 3 6

Soloom Stock Exchonge.

As ot todoy's dote, the CMA hos never roised o minority/employee shoreholder cloim ogoinst EABL nor

hove ony employees lodged such cloims ogoinst EABL. Furthermore, EABL hos olso not been occused of

oppression by its minority shoreholders ond it comes os o greot surprise thot EABL, or indeed the ocquiring

shoreholder, Diogeo PLC, is being occused of such irregulor octivities.

It is importonl to note thot the Componies Act does nol permit moiority shoreholders to oppress minority

shoreholders. The low hos olwoys contoined minority protections ogoinst ony odverse octions token by o

moiority shoreholder, including during mondotory lokeovers, ond these remedies ore lrequently utilized by

Kenyon shoreholders to protect their rights.

EABL is heovily troded on the securities exchonge ond prides itself with strict odherence lo lhe low os well os

tronsporent lroding ol its shores os this is cruciol lor investor confidence ond its conlinued survivol os o

publicly troded compony. There is no evidence to substontiote this cloim ond we humbly submit lhot it should

be lreoted os o lolse ollegotion ond closed

OUESTION TWO - THE REPORT ON THE CURRENT ASSETS OWNED BY EABL INCLUDING DETAILS ON

WHAT HAS BEEN SOLD AND FOR HOW MUCH, IN ADDITION TO THE PURPOSE OF SETLING

The molter in question refers to current ossets owned by EABL. We wish to clorily thot currenl ossets on the

books of EABL ond its subsidiories will be in the form of ordinory working copitol comprising cosh, trode

receivobles, stock ond prepoyments which ore used for troding ond will be bought ond sold in the ordinory

course ol business.

ln respect to the tixed ossets, we wish to confirm thot EABL presents osset disposols ond ocquisitions in its

onnuol finonciol slotements thot ore ovoiloble lor review on its webs(e os required by the CMA. For the

benefit ol the Committee, we would like to provide the informotion contoined in the respective coshflow

stotements os follows:

Fixed ossets odditions over the lost 5 yeors l2O2O lo 20241:
- Kenyo Breweries Limiled IKES l{fbn), 

- Q,<+u,l^^-
- UDV lKenyol Limired IKES 2.2bn),
- Eost Alricon Moltings Limited (KES 356m), ond
' EABL (KES 900m)

Pleose note thot in the some period, there hove been no disposols to third polties ond no proceeds on

disposols by ony ol the entities EABL continues to invest in its business to drive business groMh.

We trust thot this (ond our previous responses on osset disposols on 27 June 2023 ond 6 September 20231

odequotely seltle th s query ond close this motter to the solisfoclion ol lhe Committee
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OUESTION THREE - THE STATUS REPORT ON PENDING TAXES OWED TO KENYA REVENUE AUTHORITY
AS AT AUGUST, 2024

The EABL Group, which consisls of EABL ond its Kenyon subsidiories, including lhe two olcoholic beveroge
monuiocruring componies, Kenyo Breweries Limited ond UDV {Kenyo) Limrted, hos been tox compriont ond
good corporote citizen over the yeors, filing relurns ond poying toxes on time. This con be ottested by the
EABL's Group long stonding stotus os one or Kenyo's rorgest corporote toxpoyers. In oddition, the EABL
Group componies hove consistently received tox complionce certificolions Irom the Kenyo Revenue Authority
("KRA"I, which is o relioble indicotor of the businesses, stote of tox complionce. EABL is o Kenyon
multinotionol with operoting subsidiories in ugondo ond Tonzonio ond our business is well supported in
Ugondo ond Tonzonio ond delivers revenue for Kenyo.

ln response lo your sPecific query regording ony pending toxes owed lo the KRA, we wish to note rhot oll the
EABL entities hove no loxes due ond poyoble lo the KRA os ol August 2024. We reollirm rhot the componies
hove been odhering strictly to the opplicoble tox legislotion whiladetermining the omount ol toxes thot ore
Poyoble, PromPtly remitting ony outslonding toxes to lhe KRA, ond submitting tox returns to the KRA on time.
We nole thot lhe regulority with which toxes ore poid, ond tox returns ore submitted vories bosed on noture
ol the tox obligotion, such os corporote income tox, employment income tox or poy-As.you-Eorn l"pAyE"l,
cusloms duties, excise tox, wirhhording rox, ond slomp duties. whirst some toxes ore due doiry, others hove
monthly, quorlerly, or onnuol deodlines.

we would olso like to crorify thot, in the ordinory course or business, EABL is subiect to tox oudirs, the
outcomes of which ore ot vorjous stoges o, comprerjon. EABL Group hondres such oudrts tronsporentry ond
follows due process in the closure of ony unresolved motters

This cloim in the Petition is cleorly boseless, unfounded ond is without meflt ond urge this Honouroble
Committee to mork it os such.

OUESTION FOUR . THE STATUS REPORT OF THE OUTSOURCED COMPANIES AND THE NUMBER OF
EMPLOYEES BY EACH OF THESE COMPANIES

Page l4e

ln undertoking its opelotions ond increosing its efliciencies, lhe operotionol subsidrories ol EABL (nomely KgL,
UDV ond EAML) controct Pelsonnel through the services ol two well estoblished Kenyon outsourcrng
comgonies nomely, o-sourcing Limited (Compony number CpR/20r3,u r13513) ond sheer Logic
Monogement consurtonrs Limited {compony numbet c.7r737) Together, these outsourcing componies
hove provided the componres wilh o totol ol 465 locol personnel ocross the componies, physicol locotions
rn Noirobi ond Kisumu, tunctionolilies/depo rtments ond iob codres.

ln oddition, due lo the inevitoble groMh ond prolessionolizotion ot mony operotionol services throughout
the country ond the world, mony componjes, including the EABL subsidiories, hqve benefited lrom the
prolessionol ol services such security, cotering ond cleoning vio oulsourcing controcts. specificoly, the
busrnesses engoge G4S Kenyo Limited to Provide'lgo conlrocted security slofl. NAS Airport services Limited
lo provide ot leost 94 coteling stoff ond Hurricone Globol Focilities Monogemenl ond Chonio Cleoners
Limiled together wilh other locol entities to provide 216 cleoning stoff, which ensures the growlh ol
prolessionol odminiskolive ond support services sector rn the country.
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CONCLUSION

We trust thot the obove responses together with oll other responses provided lo the questions set out in the

Committee's letter doted 7 Arsgult 2024 hove odequotely ond finolly oddressed your concerns ond finolly
puts this motter to rest.

Nonetheless, we consider thot we hove provided the Committee with oll the necessory informotion to ossist

in the conclusion ond closure ol the Petition in on efficient ond timoly monner. Without prejudice to the
foregoing, EABL reserves oll its rights in low to protect its intorests during this process. We request thot Mr.

Rono Nicholos is coutioned ogoinst moking folse or unsubstontioted ollegotions os this con couse serious

horm to businesses.

Yourr foithfully,
For: Eost Alrlcon Breweries PtC

PaSe l5o

Nodido Rowlondr

Logol Dir€c{or
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27 June 2o23

The Honouroble Clerk,
The Senote ol Kenyo

Porlioment Buildings,

P.O. Box 41842-OOl0O,

Noirobi, Kenyo

Advonce by Emoil

Originol by recorded hond delivery

COPY EObLV

Attention

Emoil:

Mr Jeremioh M. Nyegenye, CBS

clerk.senqte@porlioment.go.ke
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Deor Sir,

/y
Subiocl: Folso ond mqlicious petition doted 30 Moy 2023 by Mr. Nicholor Scstlon ,F

Honouroble Clerk, we wish to bring lhe lollowing motters to your urgent ottention, os rglols to thE Petition

W€ wer€ shocked to leorn lrom the Porlioment website thot the Petition wos presented to the Senote on 3Oh Moy 2Q23
ond commilied to the Senote Committee on Trode, lnduslriolizotion ond Tourism ("the Committee") on 3'1,'Moy 2023.
We olso note thot the Committee met with the Petitioner on 22 June 2023 " to considet the Petih:on- ond o further meeting
hos been scheduled for 29 June 2023. Bolh meetings oppeor on the Schedule ol Committee Sittings published on the
Porlioment website.

All this hos been done withoul ony notice to EABL or ony ol its ofliliote componies relerred to in the Petilion {hereinolter
logether referred to os 'EABL') ondlor without offording EABL o right of reply to the Petition.

We hove olso discovered - ogoin, hom lhe Porlioment weblite, thot the Petition hos been lixed lor heoring on 3l July
2023. We ore yet to be given nolice olony such heoring.

Withoul prejudice lo lhe obove, we hove.eviewed the Pelitron ond our preliminory response is thol

The purchose ol shoreholding in EABL by Diogeo plc wos the srngle lorgest loreign direct investment in Kenyo in
2023 where o tolol sum ot KShs 22.8 Bn wos poid lo th€ morket. This wos recognized by His Etcellency the
President Dr. Ruto on 22 Morch 2023 os o show ol conlidence in the locol Kenyon morket by investors. This

lrohsoction wos opproved by the Copitol Morkets Authority ICMA).

Controry to the folse ond molicious ossertions in the Petition, EABL did not ceose to be o Kenyon compony -
insteod il hos lronsrormed over lhe yeors ihlo o strong locol Kenyon multinotionol, employing thousonds of
Kenyons ond Eost Arricons. A locol homegrown compony in portne,ship with the linest globol portners bosed
in Kenyo with o stronq volue choin moking it o key driver lor growth ond prosperily in Kenyo.

The totolity ol the ollegotions in the Petition ore lolse, delomotory, highly inllommotory, ond sensotionol. The
Petitoner is hiding behind the clook ol the Senote so os lo publish folse, misleoding ond delomotory moteriol ol
ond concerning EABL. We ore concerned thol lhe folse ond molicious oll€golions in the Petition hove been
published on the Pqrlioment website os il they ore loctuol, thus exposing our business ond locol ond loreign
investors to serious horm ond 16putotion domoge.

OUR REQUEST: The lolse ond molicious ollegotions in this Petition be immediotely removed trom the Porlioment
website to protect the integrity, reputotion ond conlidenliolity of EABL

The ollegotions in lhe Pelition ore the subiect ol ongoing legol proceedings in High Court Constitutionol Potition

249 oi 2016 Bio Tosho Oistributors Limited'vs- Diogso plc {Diogeo}. Eost Africon ErewErier olc IEABLI- Kenvo
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Br€werios Limitod lKELl ond uDv {Kenyol Limited (uDvl. lhis cose is yet to be heord ond is olso the subjed of

severol other contentious leg,ll proceedings belore the Supreme Court, Court ol Appeol ond the High Court'

The petition before the Senote is rherelore on obuse ol the process ol th€ Senots, oimed ot interlering with the

ongoing litigotion ond on o(empt lo usurp the jurisdiction ol the court, by unlowlul meons'

ouR REQUEST: As pcr estoblished precedent ond the rule of low, the heoring scheduled lor 31 July 2023 ond oll

proceedings ond/or commillee meetings ond sessions reloting to the Petition be vocoted lo ollow lor the courts

to heor ond determine the coses before it.

3. Finolly, our view is thor the Petition does not present ony evidence or orgument of the mottors within the outhority

ol the Senote os contemploted in Article 96 ol the Constitution which cleqrly Provides thot lhe Senote:

3.1. represents the counties ond serves to protect the interests o' counties ond counly governments'

3.2. porlicipotes in low moking lunctions concerning counties'

3.3. exercises oversighl over notionol levenue otlocoted to county governments; ond

3.4. porticipotes in oversight of stote o,ficers by considering ond determining ony resolution to remove the

President or Deputy President kom ollice.

The ollegofions in the PetitiOn relote to privote commerciol tronsoctions ond regulotory iSsues thol ote outside the

purview of the Senote.

OUR REoUEST: this Petition shot:ld nor be committed to the House os it does not invoke Ihe jurisdiction of the

Senote os it is not reloted lo counties or their interests.

ln conclusion. we tespectfully request thol you exercise your Powers under Stonding Order No' I ond rule thot the Senote

hos no jurisdiction to h€or ond delermine lhe Petition os the motters roised ore belore competent outhorilies thot hove

jurisdiction to heor ond determine them. These inclldes the couns ond the CMA. This will uphold the rule of low ond

respecl the Conslitutionol limits of the Senote's jurisdiction.

We oppreciote your ottentlon ond consaderotion o, this motter'

Yours loithfully,

For Eost Alricon Ereweries Plc

dido Rowlonds

Group Legol Director

Cc

Hon. Amoson Jefloh Kingi, EGH, MP

The Honouroble Speoker,

The Senote of Kenyo

Porliomenl Buildings,

P O Box 41842'OO1O0.

Noirobi.

Kenyo

Ms. I6rry Mwongo

Portn€r

Eowmone Low

5th Floor, West Wing, ICEA Lion Centre

Rrverside Pork. Chromo Rood, Norlobi

PO Box 106z.3-00100, Noirobi, Kenyo

www.bowmonslow com
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66 Seplombor 2023

Choi.mon,
Trodo, lndu ,iolllqtion ond Tourism Commlues,
Th€ Senot€ of Konyo
Po.lioment Buildings
P.O. Box 4'184? - 0Ot0O
Noirobi

Ihrough

thr Honouroblc Chrk
Tht Sdloi. ol Kenyo
Porlioment Buildings
P.O Box 41842 - OOl00
Noirobi

eobLi,
Pat€ | 1of 3

Advonc. by Emoll

Orlglnol by rccorded hond dcllwry

EABL is o Kenyon multinotionol busnoss estoblished rn 1922 ond heodquortered In Noirobi IABL operotes
extensrvely throughout the Eost Al(con region ond is publicly listed on the Noirobr Securities Ixchonge. EABL is
olso cross-listed on the Ugondo Secunties Exchonge ond the Dor es Scrloorn Stock Exchonge. epiiomizing o
Kenyon-origin multinotional wjth substontiol regionol rnlluence

At!.ntlon:
Emoll:

Mr. Je.emioh M. Nyegenye, CBS

clerk.seft ,tr,,!rl2grlromenr go ke / !qde{'dlaltiGlllaom !!:r9le-glp9_r_]l]r0!l]lgp g(

Deor Sir,

Rer Clorificqtion on tho P.tition DoH 30 Moy 2023 on All.god Froudsl.nt D.ollng.

Eost Africon &o\ /eries Pl-C (EABLI understonds oncl deeply resp€cts the senote's oversrghr role in shoping busin€ss
proctices in Kenyo we ore porticipoting in rh€s€ p,oceedings ih good roith ro. the greote. qood or our notion

EABI hos o Produclive volue chotn ocross lhe legion whrch covers lorrners, emptoyees, supplicrs. distrburors,
retoilers ond th€ hospitolity industry thrs i5 d[eclly moooged by o worklorce ol over l4OO direct employees
workirrg in ponnsrshtP wlh lhe dillercnt stokehoiders EABI- olso hos over 156 personnol deployed in vorious
Dioqoo bustncsse! ond hubs ocross the world eilher 05 expoll|oles or erperls rn globol lunctrons

Frnolly, [ABt's oword winninq products ore responsrbly motketed, exporled, sold ond ora pelered by odult
consumers ocross the world os qoods rilods rn Konyo Ihc ncl resull rs lhot tABt rs lhL. lorqest (:onlributor ol
domesllc exclse ln Keny(t ond lhe 5econd lorgesl toxpoyer in Kenyo conlnbuting to lho rjevelopmenl of oLn
nolri)rl

ASOUT EAEL

IABL serves os o hub lor Dogoo's Akico ond globol operotions ond occommodores o vo(ety ol speci<rlized
busine55 e615 thql lurnish o ronge olservices ond expe.tise globolly, errcoorpxrssinq lhe Drogeo AlricoI lnnovotron Hub
2 Proculqrngnl csntro o{ txcellenco
.] logrstics Hub
4 Digrtol Morketrnq Hub
5 Corporote Relotlons Centre ol Exce ence
6 Digitol ond lechnotoqy llub

P'



THE PETITION

We ocknov/edge the petilion liled by Mr. Rono Nichoios oo 30 Moy 2023, which is sponsored by the Senqto. fo.
Bomet County, M.. Hillory Sigei ltho Pelition). The Petition oddresses concerns of ollegod houdulent oclivilies wilhn
EABL.

EABL submirted o written r€sponsE o 27 Ju^e 2O23 lenclosed herewith os Annrxturo l) penned by our Group

Legol Director, Mr Nodido Rowlonds. Subsequenily, on 6 J uly 2023, Mr. Nodido, occomponied by o delegotion

hom EABL ond legol representotivss lrom Coulson Horney Advocotqs (led by Mr. Richord Horn€yl. convened wilh

the Senote Slonding Commitloe on Tourism, Trode, ond lndustriolizotion {the Commitlee} fo, o comprehensive
discussion.

Our positioo is lhot the Petition locks credibrlly ond hor no legql or solid grounds ond honcg w€ onlicipoted th6

inqurry anto this molter to conclude by 31 July 2023, os stipuloted by Stonding Orders 238 {21, which gives o 60'
doy stotulory deodline.

ln the obsence of o lormol extension o[ lime or ony other legol process to exteod tim€, ws wero quilo surprsed lo
receive your l€tter dotod 2l Augusl 2023 requ€sting EABI to respond to lour specihc questions orising from the

Petition. Nonethelsss, wg or€ keen to oddress the concgns rotsed ond provide odditionol conlext without ony
preiudice lo our rightt unde. the low in order lo bring lhis motter lo o logicol conclusron.

EABT RESPONSES IO OUESNONS

I toke this opporlunity to represenl EABI ot this commiltee ond we hove prepored these responses to lhe lour
questions

Page l2ol3

OUESTION ONE - TH€ STRATEGIC EUSINESS IMPACT ANO EENETITS OF IHE ACOUISITION OF AN

AODITIONAI- I5% SHAREHOLDING IN EABI. BY DIAGEO PtC IN 2023,

OU€STION TWO - WHETHER THE ACOUISITION BY DIAGEO PLC IS A CONSOTIDATION OF THE AI.LEGED

TRANSFER TO AND EV€NTUAL TAKEOVER BY HEINEKEN OR CASTET GROUP.

Drogeo Konyo trmrled ll)rogeo Kenyo) ocquired on oddilronol 159'; shoroholdrng in EABL rn 2023, by woy ol o
Pubirc Iender Oll€r to oll EABI shoreholders This tronsoclron wos opproved by lhe Cop]tol Morkels Authonty
(CMA) ond relevonl regulcrto,s Hen.e Diogeo Kenyo increosed rts shoreholdrng rn FABL lrom 50 03% lo 65'l/o

trrclosed herew|rh os Aonexture 2 ir the P,rblic Tender Otler os odverlrsed rn lhe lo.oi doilics

Thrs lronsoctron wos lhe srngle lorgesl lorerqn dire( I invcslrnenl n the K.rnyon iloak morkel rn 2023 where Drogeo

Kenyo pord o torol ol KtS 22 7Bn lo fn Bt shoreholderi In lhe nrorkei Ihr. lvos re.-oqnrzed by Hrs Fllx-'llen.iy the

Presrdent Dr Rulo on 22 ' Morch 2023 dur,ng lhe b('ll nnqing event ol the Norrobi Secutrlres Lxchonge, os o show

ol con|dence rn lhe locol Konyon morket by lorerqn (rvesk)r5

Ihore r5 no evidence lo subslonltole lhr5 clorm ond we humbly submrl lhol il :;l.ould [)e lreolod os o lolsc ollc(]olon

As porl ol rtt drsclosures rrr the 2O23 Public Trrnder ()ller. Droqeo Kenyo drs, l(lsed llxrl rl lxr(l rtxxle n(, oqleemenl

or oronqenrenl lo Sell EnBl shores l() ony oli[]r persorl

We requesl lhot lhe Pelrl)oner rs coutioned o(loinsl mokrnq lolse ()r rrnsul)!lonlroted ollegolrons or lhrs (oo couse

serrous horrn lo Dusrnosses



EABI hos not eogoged in ony corporole downsizing initiqtives within tho posl decode.

EABL hos chonneled substontiol invsslmonts exceeding USD 64OM lcnco KES 96 billion) during this period, Page I 3 of3
locilitoting rigniticqnt iob crEotion. Notoblg instoncos of such inveshents inctude:
l) The ollocolion of UsD l2o million lcirco KEs 14 billion) fo. the estouishment o, he new Kisumu Brewery in

2019.

2) A further injeclion ot uso 42 milion (circo KES 6.3 biflion) in 2o2r towords suppry or gr6en €nergy through the
developmenr of three Eiomoss pronts in Ksnyo ond ugondo, introducing o new business segment c€;rered
on the utilizolion of previously discoded biomoss moteriols.

DesFite the prfiounced odverse repercussions of the covlD-I9 pondemic in 2o2o ond 2o2l on the olcohol seclor,
chorocrerized by rEgurotory impositions reqding to bor crosures ond sores disruptions, no royoffs were
implemented, nor w€re there reduclions in employ€o remunerotions. Furthermore, we intensified our heolth
insuronce provisions ro encomposs covrD-19 r€roted contingencies ond disp€nsed hygiene kits fo. emdoyees,
lomilies.

As o motter or rocr, EABL hos nor downsized o5 .[eged, ond it i5 0n o substontior growth troiectory, o trend
reflected an the ougmenlotion ol lhe compony's totol oss6t volue frorn KEs 14 billion in 2ooo to K€s 1lo billion in
2022 Growiog in tondem, hos been EABL's contribution to Government revenug oncl shoreholder returns rn t€rms
of prolits ohd dividsnds

OUESTION FOUR - PROVIDE JUSTIFICATION FOR THE POTICY OF THE DISPOSING OFF HUGE COMPANY
ASSETS AND HOW LOCA! SHAREHOI.DER5 HAVE EENEFITTED FROM THESE SATES.

EABt hos not sold ony strotegic, criitcol or perlormrng busrness ossets os olleged by the pqtinoner

ot-rt ossets monogement st.olegy t5 d lectly lnked wrlh the luture strotegrc vtsron ol the br.rsrness. lhis rncludes
evoluollng oul osset pottlolo w(h lhe oulcome ol rdenlilyrnq whot is lit foi purpose lor the luture ol the business.
our lo<u5 is lo invesl Smorlly rn copocrly exponsroo lo posrlron our bLlsiness lor lulure g,owth ond nreet c.xrsumer
demonds elleclively ond ellioently lf) tl)e lort lO yeurs, we hove injected USD 64OM (cjrco KIS 96 billon) in
slrotegic rnvestmenls ocross lhe region

As demonstroted obove, we hove grown our olsel bose, rnvesled smorlly lo coter lq llle chongrng environment
ond consumer londscopg As o resull ol lhese 5lrotegic decisions, our 5horeholders hove con5rstenlly roceived
decenl relurns on therr (tvested copitol

OUESIION THREE . wl{Y EABL WAS UNDERTAKING CONSIDERABT"E DOWNSIZNG DESPTE CONSISIENT
POSTING Of MARGINAL PROFITS

CONCLUSION

We believe <)ur subrlssions hove odequotely oddressed yo!r r,on(erns ond ouls llns molter to rert

Yourc loithfully,
Fo.: Eott Atticqn Breworlet pLC

)

Jons Koruku, MGH
Group Monoging Di.ector
Chiel Exocutive Ollicer
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The Honourobl€ Clerk,

lho Senole ol Kohyo
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Deor Sir,

Subi..t Folt ond mollciour P.thlon d.*.d 3O Moy 2O2? by Mt. Nkholor ,&l*-'y.,' l'{

Honouroble clerk. wq wlsh to bing tho lollowing mollgrs to yq/r urgont oltonlioh, 05 rolol€ lo lhe Poltlio.l

W€ w€r€ lhock.d to leorn hom the Podiohont tEbsite thol lhe Pelilion wot Fn.ssnt€d lo the Sonote on 3Oh Moy 2023

ond co.n ni 6d to th6 Sonole Committoo oo Trodo, l^duttnolizolio.r ond Tourirm l'tho Co,nmhlee"l on 3lr Moy 2O23

Wo olro .roto lhot tho Comtnittg€ rnot w{h the Polrlionsr on 22 Juno 2O?i ' lo cotlskhr the hlilioo ' ond o lurlher mgstrng

ho! been ich€duled lor 29 June 2023 8oth meoting! opPgor on the Schedule ol Commiltoe Sillingt Published on lho

Porliomont wobsite

All this hoi beon done lhout ony nolKe lo EABL or ony ol its ofl'liolo comPonEs roldrod lo in lhg Pelrlion lho(ernolt€r

rogolher relo,red lo os 'EABL'l o.ld/o. wlhoul ollordrng EABI- o llght ot reply to the Pelition'

Wo hove olso discovoted _ ogorn. horn lhe Porliomont webrne, lhor lhe Petitron hos baen hxod lor heorinq on 3l July

2023 W€ ore yot lo b€ givan 
^ot;ce 

ol ony lwh hoollnq

Wrlhout prcludrce lo the obove. we hovc reviowod lhe Pelllron ond our preliminory rcspon!e It lhol

Ihe purchose ol rnorehordrng 'n IABI by Diogeo plc wor lho !rnglo lorqes! rororgn di'ocl rnvostmonl n Konyo rn

2021 whore o lolol sum ot Kshs 22 I Bn wos poid lo lho molkct ll-rs wos 
'ecoqnr'ec 

by Bis Excelloncy lhe

Presrdent Dr Rulc on 22 Mo,ch 2023 os o ihow ol co(\liol€nce tn lhe locol (€nyon r'1o'Lel by rnvetlors Trrt

tro^s(r.lron wo\ nnp,ovod hy rh.'Coprlol Morkds Airlhol'tv lClvAl

Co.lro,y lolho lolse o^d mo[oou! osscrlo.r ' lh.' potlro^ I]ABL dr'j ^ot 'eorn l^ tlt o Xo^yon tomoo'y

inslood il hos lronslormed ovor ll,e Yeors ,^lo o sltonq locl,l Kenyo' mt'rlrrlolronoi. crnployinq lhoutond5 ol

Kenyrrrrson<J[o'rA,llcongAlo{o]homeglowncomDonYl^polt.elshl')wllFlhel,"i!!l(lob(,lp(,tlll(n5boled
rn Kenyo wilh o ,llonq voluc ciorn mokrnq ll o <oy dtrvs 

'or 
qrowth (lnrl prosp'trly n Kt''y(t

Tlrc. rotolry,l:trr ir,,rrI:liors in rhp Petrlo. oic l(11r). .lclonrolory Inghly (rlo'nm"lorv' ord:ont5lroroi' lht'

nonn(nror t lnd'r'g btjh,r(l lre ,1,,ol( ul lhe Se.olE 1.) c5 io p''t)Illr nlkc 'r'!lt:(rd d(l 'r"rl dcro'r'rtory 'nolt''rol 'l
(tnd ( onaorarnq FABI w(r rrrr-' aon'ofn('d lhtll lr'o lols{r cn(l 'no|crost olleqolions rn ihe lrcl'lr(ln r'ovc becn

nuh[sh..,.rn ihr' l)o.,rrocnl weblrlc os,l lhey(lmr(:(hxll I'il/, ail)osng our b\,,trnqss o'd lo'oL 116(r k)rer(ln

,.,vrrsr(xs h) srn i)u1 l'.tr,n (r.d'(!pulotro^ doI..Jgc

OUR REOUESTI Ih(, lollo or\d morr(,ou! olllgolrons in lhrl Pelrlron lre 'mm'ldrololY romrrvod 
''('m 

lho p(r'lorrsn

wetrsrlu lu prolou ll,u r,ltcqrrlY roprilct,orr o.d conicionl'olnY (, IABt

Ihe ollcqolrons rrr lhc ;'l,trl on orc lre ,uD,ecl or or.Q()rt'(l ltfqtrr prr:!'cdrnq' 
'n 

High Cou Coi'titutionol P' tion

249 ot 2O16 Bio torho Dirtriburorr umitrd .vr.Diogoo plc lDiogeol Eort Alricon &rwerifl Plc lEAlLl Krnvo
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&ewrrlor Umlted lXBl-l ond UDV lKrnyol Umitrd luDVl. Thit coie is yer ro bo hoord ond rs ot3o the rubject ol
roverol oths. conlontiout logol proceodings b€,o.s tho Srrprem€ Courl, Corrt o, Appeolond the Bigh Court.

Ih€ Potition be,ore the Senote is lhorelore on obu$ ol the process ol tho Senoto, orm€d ot int€rlering with the
ongorng liligolion ond on otlempt to ui.,rp th€ juriidiction ol ths court, by unlowlul rnoons

OUR REQUEST: As 6rr esrouBh€d Frecsdont ond the rule ol low, the hoorng rheduled lor 3l July 2023 ond oll
Pro<gedings ondlo. Commiltoe rn€qtings ond ie3sro.ir relothg to lho Petitlon bs vocoted to ollow ,or ttE co!fl!
to heor ond delermine the cose5 b6lor9 it.

tinolly, our uaw is thol tho Potit@n doet not preient ony ovadenc€ or orgumenl of the mo eri within lhe outhority
ol lhg Soatolg q, contsrnplot€d in A,tirle 96 ol lhe Contt(ution which clcorty provid6! thot lho Sonoto
3.1. ,opresents the co{rntEs ond lorye! lo protect tllo lntorosB ol colnlie5 ond county governrn€nls
3.2. porticlFrotos in low mokang lunckont concgrnhg countle!.
3.3, €xarciaoi ovorsighl owr notionol rovenuo ollocotod to county gorernrnents, ond
3.4. portrcipote3 in overright ol rtote olficers by contdering ond determhang ony r$olution to r€,ylo\,r lhe

Proiidenl or Deputy Pi6dont irom ollice.

Tho oll6golion5 in lh€ Petitjon rgloto to pr,vot€ commerciol tronaocltons ond rogulotory issu€s lhot oro outtjdg tfle
pu.vrow ol th€ sonote

OUR REQUESI; lhi! Polilion should not be committgd to lho lloirre os rt do€3 not rnvoke the junsdicrion ol rho
Sonoto o! il is not rgloted to coun oi or thoir inr6r6sti

ln concl\rsion, we leiPedlully tequ6l lhot you exorqro your powori uider Sronding Order No I ond rul€ thot th€ Sqnoto
hor no iurisdic on lo heor ond dotormine lho Polilio^ os tho mottEri rotlod oro belorq compdent outhontres thot hovs
Jurisdiclion lo heor ond determtne lhom Ihese indude! th€ coert! ond the CMA Ihis wi uphold the rlle ol tow ond
,aspocl the Constitutionol limirr ol lhe Se.ote'3 iuritd,clion

Wc oppreoote your ottentron ond cons;dGrotton ol thrs mo er

Yoon loithlully,
Fo. Eo3t Ar.icon 8r.*arioa plc

dido Rowlondr

Group Lagol Dircctor

Hon, Amoron Jolloh Kingi, EGH, MP

Th. Honourobl. Spook.r
ihe Senoto cl Kenyo

Pornomenl gu'ldings.

,rO Box 41842 OOIOO

M.. T.rry Mwongo

Porlnor

5th Fkr)r. Wcit Wnq lClA t(D (.ontrc

Rrvcrsrdc Por< Ch'ro,no Rood Nollobr
PO 8ox lo64l O0|OO. r.jo,robr. Kc.yo
www bo\dmonslow com

['[)osc l,nd otto(hod (). ()py ol tho Potrtro. tL, y()ur tr]rtt'cr
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Emoil:

Mr. Jeremioh M. Nyegenye, CBS

clerk.senote@oorlioment oo ke / n rli

Deor Sir,

Re: Clorilicotion on the Perition Dotod 30 Moy 2O23 on Allegod Froudulent Deolings

Eost Africon Breweries PLC (EABL) understonds ond deeply respects the Senote's oversight role in shopiog business
proctices in Kenyo. We ore porticipoting in lhese proceedings in good foith tor the greoter good of our notion.

AEOUT EABT

EABL is o Kenyon multinotionol business estoblished in 1922 ond heodquorrered in Noirobi. EABL o
extensively throughout the Eost Alricon region ond is publicly listed on the Noirobi Securiti€s Exchonge. EABL is

olso closs-listed on the Ugondo Securities Exchonge ond the Dor es Soloom Stock Exchonge, epitomizing q
Kenyon-origin multinotionol with substontiol regionol influence.

EABL serves os o hub for Diogeo's Akico ond globol operotions ond occommodotes o voriety ol speciolized
business units lhol furnish o ronge of services ond expertise globolly, encompossing the Diogeo Alrico:
l. lnnovotion Hub

2. Procurement Centre ol Excellence
3. Logistics Hub
4. Digitol Morketing Hub

5. Corporote Relotions Centre ol Excellence

6. Digitol ond Technology Hub.

EABL hos o productive volue choin ocross the region which covers formers, employees, suppliers, distributors,
retoile.s ond the hosPitolity industry. This is directly monoged by o worklorce of over l40O direct employees
working in Podnership with the dilferent stokeholders. EABL olso hos over 156 personnel deployed in vorious
Diogeo businesses ond hubs ocross the world either os expotriotes or experts in globol functions.

Finolly, EABL's oword winning products ore responsibly morketed, exported, sold ond ore preferred by odult
consumers ocross the world - os goods mode in Kenyo. The net result is thot EABL is the lorgest contributor of
domestic excise in Kenyo ond the second lorgest loxpoyer in Kenyo - contributing to lhe development of our
nolion-
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THE PETTTION

We ocknowiedge the petition filed by Mr. Rono Nicholos on 30 Moy 2023, which is sponsored by the Senotor for
Bomet County, Mr. Hillory Sigei (he Petition). The Petition oddresses concerns ol olleged lroudulent octivities within
EABt.

EABL submitted o written response oo 27 June 2023 (enclosed herewilh os Annoxture 1) penned by our Group
Legol Director, Mr. Nodido Rowlonds. Subsequently, on 6 )uly 2023, Mr. Nodido, occomponied by o delegotion
from EABL ond legol representotives from Coulson Horney Advocotes lled by Mr. Richord Horney), convened with
the Senote Stonding Committee on Tourism, Trode, ond lnduskiolizotion {the Committee) for o comprehensive
discussion-

Our Position is thot the Petilion locks credibility ond hos no legol or solid grounds ond hence we onticipoted the
inquiry into this motter to conclude by 3l July 2023, os stipuloled by Sronding Orders 238 (2), which gives o 60-
doy stotutory deodline.

ln the obsence of o formol extension of time or ony other legol process lo extend time, we were quite surprised to
recoive your letler doted 2l August 2023 requesting EABL lo.espond to four specific questions orising kom the
Petition. Nonetheless, we ore keen to oddress the concerns roised ond provide odditionol context without qny
prejudice to our rights under the low in order to bring this moler to o logicol conclusion.

EAEI RESPONSES TO OUESNONS

Itoke this opportunity to represenl EABL ot this committee ond we hove prepored these responses to the four
queslions.

OUESTION ONE - THE STRAIEGIC BUSINESS IMPACI AND BENEFTTS OF THE ACOUISITION OF AN
ADDTTIONAI15% SHAREHOIDING IN EABT BY DIAGEO PLC IN 2023.

Diogeo Kenyo Limited lDiogeo Kenyo) ocquired on oddirionol l57o shoreholding in EABL in 2023, by woy of o
Public Tender Otfer to oll EABL shoreholders. This tronsoclion wos opproved by the Copitol Morkets Authority
{CMA) ond relevont regulotors. Hence Diogeo Kenyo increosed its shor€holding in EABL from 50.03o/o to 6590.
Enclosed herewith os Annexturo 2 is the Public Tender Ofler os odvertised in the locol doilies.

This tronsoction wos the single lorgest foreign direct investment in the Kenyon stock morket in 2023 where Diogeo
Kenyo poid o totol ol KES 22.78n to EABL shoreholders in the morket. This wos recognized by His Excellency the
President Dr. Ruto on 22d Morch 2023 during the bell ringing event ot lhe Noirobi Securities Exchonge, os o show
ol conlidence in the locol Kenyon morket by foreiqn investors.

OUESIION TWO - WHETHER THE ACOUISIIION 8Y DIAGEO PtC IS A CONSOTIDATION OF THE ALLEGED

TRANSFER TO AND EVENIUAI TAKEOVER BY HEINEKEN OR CASTEL GROUP.

There is no evidence to substontiote this cloim ond we humbly submit thot it should be treoted os o lolse ollegotion

As port ol its disclosures in the 2023 Public Tender Offer. Diogeo Kenyo disclosed thot it hod mode no ogreemenr
or orrongement to sell EABL shores lo ony other person.

We request thol the Petitioner is coulioned ogoinst moking folse or unsubstontioled ollegotions os this con couse
serious horm to businesses.
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QUESTION THREE. WHY EABI WAS UNDERTAKING CONSIDERABTE DOWNSIZING DESP]TE CONSISIENI
POSTING OT MARGINAL PROFITS

EABL hos not engoged in ony corporote downsizing initiotives within the post decode

EABL hos chonneled substontiol inveslments exceeding USD 640M (circo KES 96 billion) during this period,
locilitoting signi,icont job creotion. Notoble instonces of such investments include:
l) The ollocotion of USD 120 million (circo KES 14 billion) for the estoblishment of the new Kisumu 8r6wery in

2019.

2) A further injeaion of USD 42 million (circo KES 6.3 billion) in 2021 towords supply of green energy through the
developmsnt of three Biomoss plonts in Kenyo ond Ugondo, introducing o new business segment centered
on lhe utilizotion ol previously discorded biomoss moteriols.

Despite the Pronounced odverse repercussions of the COVID'19 pondemic in 2020 ond 2021 on the olcohol sector,
chorocterized by regulotory impositions leoding to bor closures ond soles disruptions, no loyotfs were
implemented, nor were there reductions in employee remunerotions. Fu(hermore, we intensified our heolth
insuronce provisions to encomposs COV|Dl9 reloted contingencies ond dispensed hygiene kits lor employees,
fomilies.

As o motter of toct, EABL hos not downsized os olleged, ond it is on o substontiol groMh trojectory, o trend
reflecled in the ougmentotion of the compony's tolol osset volue lrom KES 14 billion in 2OOO ro KES llO billion in
2022. Growing in tondem, hos been EABL's contribution to Government revenue ond shoreholder r€turns in terms
of profits ond dividends.

OUESTION FOUR - PROVIDE JUSTIFICATION FOR THE POLICY OF THE DISPOSING OFF HUGE COMPANY
ASSEIS AND HOW IOCAt SHAREHOTDERS HAVE BENEFTTTED FROM THESE SALES.

EABL hos not sold ony strot€ic, criticolor performing business ossets os olleged by the Petitioner

Our ossets monogement strotegy is directly linked with the luture strotegic vision ol the business. This includes
evoluoting our osset Portfolio with the oulcome of identitying whot is lit lor purpose for the luture of the business.
Our locus is to invest smortly in copocity exponsion lo position our business lor luture growth ond meet consumer
demonds effoctively ond efficiently. ln the lost lO yeors, we hove injected USD 640M lctco KES 96 billion) in
strotegic investmenls ocross the region.

As demonstroted obove, we hove grown our osset bose, invested smortly to coter for the chonging environment
ond consumer londscope. As o result ol these strotegic decisions, our shoreholders hove consistently received
decent returns on their invested copitol.

CONCLUSION

We believe our submissions hove odequotely oddressed your concerns ond puts this motter to rest.

Yours foithtully,

Fot: Eo3t Arricon Breweries PLC

Jone Koruku, MGH
Group Monoging Director

Chiel Executive Olficar
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Sub,ject: Folre ond moliciou. p.tition dot.d 30 Moy 2023 by Mr. Nicholor

Honouroble Clerk, \./e wish to bring the lollowing motlBrs to your urgenl qttenlion, os telole to lhe Potition

We were shockod lo leorn hom the Porlaomenl website lhot lhe Petition wos pr€sented lo the Senole on 3Oh l.1oy 2023

ond commi ed to the Senote Commattee on Trod6, lnduslriolizolion ond Tourism l"the Committee") on 31'! Moy 2023

We olso note thot the Committee rnst wilh the Petitioner on 22 Jurre 2023 " to consider lhe Pelilion' ond o lurther me€ting

hos been scheduled lor 29 June 2023. Bolh meetings oppeor on lhe Schedule ol Committee Sittings published on tho

Porliomenl w6bsile-

All this hos been done wilhout ony norice to €ABL or ony ol its olliliole componies relered lo in lhe Petition (hereinolter

together relerred lo os 'EABL') ondlor withoul of,ording EABL o righl ol reply to the Petition

We hove olso discovered - ogoin, lrom the Porlioment website, thot the Pelition hos been lixed for heoring on 31 July

2023. We ore yet to b€ given notice ol ony such h€qring.

Wilhoul preiudice lo lhe obove, we hove roviewed the Petilion ond our preliminory response as lhol

The purchose ol shoreholdang in EABL by Diogeo plc wos the single lorgest loroign direct investment in Kenyo in

2023 where o lolol sum of KShs 22.8 Bn wos poid lo the morket. This vro5 recognized by Hi5 Excsllency the

President Dr. Rulo on 22 Morch 2O23 os o show o[ conlidence in tho locol Kenyon mork€t by investors. This

tron3oction wos opprovod by the CoFitol Morkots Authority ICMA).

Controry to the lolse ond molicious oss€rtions in the Petition, IABL dad hol ceose lo b€ o Kenyon compony -

insl€od il hos lronslormed ov€r lhe yeo.s into o strong locol Kenyon muhinotionol, employing lhousonds ol
Ksnyons ond Eost Alricons. A locol homegrown compony in ponnership with the linest globol portners - bosed

in Kenyo with o strong volue choin moking it o key driver lor growih ond prosperily in Kenyo.

The lotolity ol the ollegotions in th€ Pelition ore lolse, delomolory, highly inllommotory, ond sonsotionol. The

Petitioner is hiding behind the clook ol the Sonote so os lo publish lolse, misleoding ond d€lomotory moteriol ol
ohd conc€rning EABL. We ore concerned thot tho folse ond molicious ollegotions in the Petition hove been
published oh the Porliomenl website os il they ore locluql, thus €xposing our busin€ss ond locol ond loreign

investors to serious horm ond .eputolion domoge.

OUR REOUEST: The folse ond molicious oll€otions in lhis Petition be immediotely removed lrom lhe Porliomenl

website to prolect the integrily, repulotion ond conlidontiolity ol EABL.

The ollegotions in the Petition ore the subject ol ongoing legol proceedings in High Coud Conltitutionol P.tition

219 ol2016 Bio Torho Dirrributorr Limitod -vr Diogeo plc lDiogeol. Eort Alricon Brcwerior plc IEABLI- Xenyo
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Brewcrlcr Limitrd lKBl-l ond UDV lKenvol Limited luDVl. This cose is yel lo be heord ond is olso lhe subj€ct ol

severoi olher cont€ntious legol procoedings belote lhe SuPrerne Courl, Cou ol APPeol ond the High Courl.

The Petition bolor€ the Senote is therelore on obuse ol lhe process ol th€ Senote, oimed ol interlering wilh the

ongoing litigolion ond on oltempl lo usulp the iulisdiction ol the court, by unlowlul rnoons.

OUR R€OUEST: As per esroblish€d precedent ond the rule ol lovr. lhe heoling scheduled lor 3'l July 2023 ond oll

proceedings ondlor Committee meelings ond sessions reloling lo lhe Petalion be vocoled to ollow lor the courts

to heor ond determine lhe coses belore il.

Finolly, our view is thot the Petition do€s not presenl ony evidonce or orgumenl of the molters wilhin the outhorily

o{ the Senote 09 conlemploted in Article 96 ol tho Constitution which deorly Provid6s thot th6 Senole:

3.1. ropr€senls lhe counties ond ser\/es lo P(otecl lhe inlorests ol countios ond counly governments.

3.2. porticipotss in low moking lunctions concerning counlies.

3,3. 6xercis€5 ovsrsight over notionol levenu€ ollocoled lo county gowrnrnenls; ond

3,4. porticipot€s in ovorsight ol stole oflicers by considering ond determining ony resolulion lo removo lhe

Prelident or Dopuly Presidenl trom olfice.

The ollsgotions in the Polition relote to privote commerciol lronsoctions ond regulotory issu€s thot or€ outside the

purview olth€ Sonole.

OUR REOUEST: this Pelilion should not be commilled lo lhe House os it do€s nol invoke the ju.isdiction ol lhe

Senole os it is nol rsloled to counties or lheir inleresls.

ln conclusion, we respedlully requ€st thol you exercise your pow€rs under Stonding Order No I ond rule lhol lhe Sonote

hos no jurisdiction to heor ond determine the Petition os the mollers roised ore belo.e competenl outhoritiss thot hove

jurisdiction to heor ond determine them. These includes th€ courts ond the CMA. This will uPhold lhe rule o[ low ond

respecl the Constitutio.lol limils ol the Senole's jurisdiclion.

We oppreciole your otlention ond consrderotion ol this motlel

Youn lolthlully,
tor Eort Alricon Brcweder plc

ido Rowlondt

Group Logql Dlr.cto.

Cc

Hon. Amoron Jdlqh Khgi, EGH, MP

The Honouroble Spcokor,

Th6 Sonote ol Kenyo

Porlioment Buildings,

P.O. Box 41842'00100,

Noirobi,
Kenyo

Mr, Tcrry Mrvongo

Portnor

Eoif,nrona Low

slh Floor, wesl Wing, ICEA Uon Centte

Riv€rsid€ Pork, Chtomo Rood, Noirobi
PO Box 1O643-0OIO0, Noirobi, K€nyo

w\,wv bowmonslow.com

Pl€ose lind oltoched q copy ol the Petalion lor your lurther

God.n Cit turrEr &, &cr 
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Embsnkm€nt Plaza, 3rd Floor

Longonot Road, Upper Hill

PO. Box 74800 - 00200, Neirobi, Kenya

Td: +254 (0)20 2204900
Emsll: ceofi ce@crna.or.ko
Web: Yflw.cma.or.ka

A
Chief Executive's Office

CAPITAL
MARXETS AU.'HORITY

,i-E6-....r--Fr....

Our Ref: CMA/CMD/o33

Your Ref: 5EN/DSEC/SCTIT/2o2314

)uly 7, zoz3

J.M. Nyegenye, CBS

Clerk ofthe Senate
The Senate
Clerk's Chambers
Parliament Buildings
NAIROBI

Dear Mr. Nyegenye,

RE: PETITION ON ALLEGED FRAUDULENT DEALINGS AT DIAGEO PLC, EAST AFRTCAN
BREWERIES LIMlTED, KENYA BREWERIES ANO UDV (KENYA) LIMITED

We acknowledge receipt of your letter dated .lune 3o, 2o23, on the above subject.

The Authority has noted the petition and the complaints bythe petitioner, which he did not bring
to our attention. Please find attached a report in response to the Petition.

We appreciate and value the Senate's continued oversight and engagement with us to ensure
fairness, transparency, and compliance with the established laws, in relation to transactions
undertaken in the Kenyan capital markets.

The Authority is available to provide any additional information or clarification with respect to
this Petition.

Yours sincerel

F kliffe Shamiah
CHIEF EXECUTIVE OFFICER

Dr. Chris K. Kiptoo
The Principal Secretary
The National Treasury & Economic Planning
National Treasury Building
Harambee Avenue
NAIROBI.

E ncl

cc

W. prormt hd hdlllr. !l. drr.bF ol drr.rr. hl .rld .il€bnl c.pii.l mt !t3 h X.nvr.
Al co.rEpoittarra alDUU b. .dd6atad lo lh. Ctal Eracrlw



FROM: Chief Executive Officer, Capital Markets Authority

TO: Hon. Chairma Senate Standino Committee on Tourism, Trade and

lndustrialization.

DATE: July 6, uoz3

This report outlines the key particulars of the recent acquisition of additional shares ("The

Transaction") in East Africa Breweries Plc (EABL) by Diageo Kenya through a Tender Offer.

The report also includes the status of compliance with applicable law and regulations by

Diageo Kenya in conducting the transaction, including the rationale for the transaction from

Diageo's point of view, and the likely impact of the transaction on the operations of EABL

and the shareholders of the company.

The report also provides background information on past acquisitions by Diageo of EABL

sha res.

l. lntroduction

This report aims to provide the Hon. Members of the Senate with detailed information

regarding the recent transaction involving EABL and Diageo Kenya. The transaction involved

the acquisition of EABL shares by Diageo Kenya through a tender offer, and subsequent to

the transaction, an increased percentage shareholding by Diageo Kenya in EABL. This report

will cover the highlights ofthe transaction, including the tender offer price, the results ofthe

tender offer, and the compliance of the transaction with the Capital Markets Act, Cap 485

Laws of Kenya (The Capital Markets Act), and the Capital Markets Public Offers Regulations

as well as the Capital Markets Takeovers and Mergers Regulations.

Capital Markets Authority (CMA) is responsible for regulating and supervising all entities and

individuals involved in the capital markets. This includes market intermediaries such as

stockbrokers, investment banks, and asset managers, as well as listed companies and other

market participants. The regulatory objectives of CMA includes protecting the interests of

investors by ensuring fair and transparent markets. The CMA also ensures compliance with

disclosure requirements and is also responsible for ensuring market discipline especially in
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relation to market manipulation, insidertrading, and otherfraudulent activities. Overall, the

Capital Markets Authority of Kenya plays a pivotal role in ensuring the integrity, stability, and

growth of the country's capital markets. By regulating market participants, protecting

investors, and promoting market development, the CMA strives to create a robust and

vibrant capital market ecosystem that contributes to Kenya's economic arowth and

development.

ln a takeover transaction, the role of the Capital Markets Authority is limited to ensuring that

the governing regulations are adhered to by the parties involved. lt does not make an

assessment of the merits and demerits of takeover offers as this is a matter for individual

shareholders to decide by making an election to accept or decline an offer. The CMA ensures

that any take-over bid of a listed company strictly meet the requirement as stipulated in the

Capital Markets (Take-overs and Mergers) Regulations, zooz. The main role ofthe regulator

include:

a) Ensuring that detailed disclosures regarding the offer are made in the offer

document to enable the affected shareholders make an informed decision;

b) Making sure that the shareholders are provided with comprehensive details

regarding operations and financial position ofthe Offeree;

c) Ascertaining the existence of adequate facilities for compensation of

shareholders who accept the offer;

d) Reviewing all announcements and circulars relating to the offer for purposes of

making sure that shareholders are not misled in any way; and

e) Ensuringthatall the conditionsof the offer, regu latory or otherwise are met.

ll. Background of East African Breweries Limited (EABL) as a Listed Company

EABL is a leading beverage company operating in Kenya and other East African countries.

Diageo, a global leader in alcoholic beverages, has been a significant shareholder in EABL for

many years. Diageo Plc is headquartered in London, United Kingdom, and has a primary

listing on the London Stock Exchange and is a constituent of the FTSE 1oo index. lt has a

secondary listing on the New York Stock Exchange, in USA. Through its subsidiaries, joint

ventures and other investments, Diageo operates in multiple other African countries offering

various alcoholic and non-alcoholic beverages to consumers.
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ln 1997, EABL sought to raise Kes. r.5 billion for the expansion programme in both Uganda

and Tanzania from the existing shareholders, through a rights issue. At the time, Guinness

Plc (now Diageo) held 25.o6% of the ordinary shares of EABL. Although it was open to all

existing shareholders ofthe company, many localshareholders did not participate.

The transaction structure was such that Guinness Plc would act as an underwriter for the

rights issue and acquire any untaken rights, to ensure full subscription for the issue and to

get enough funds for the identifled projects. As a result ofthis and low participation by local

investors, the shareholding of Guinness Plc increased to 46%, thereby making it the largest

single shareholder. At that time, Guinness Plc had indicated that it had no intention of

making a full takeover of EABL and was willing to consider reducing its shareholding in

future, subjectto favourable market conditions and future business strategy. However, there

was no legal or contractual obligation on Guinness Plc to reduce its shareholding in EABL.

The rights issue approval and grant of exemption from the repealed Takeovers Rules ofr99z

was based on the following considerations:

1 The renounced rights were traded at the Nairobi Securities Exchange and were

available to any local investor, but attracted few new investorsl

z. The rights issue was meantto enhance the shareholder value and their interest as well

as positioning EABL as a leading company within East Africa; and

1 The exemption of Guinness Plc from making a full takeover bid as a result of

underwriting the rights issue was informed by the fact that making a full takeover bid

would have placed an even larger shareholding of EABL in the hands of Guinness,

with a possibility of compulsory acquisition of remaining shareholders. This would

have been against public interest and with such a huge shareholding, a majority

shareholder is in a position to pass a de-listing resolution.

This matter was investigated in November zooo, by the then Parliamentary Committee on

Finance, Planning and Trade. The Authority made submissions to the Committee with

emphasis on the following:

a) While it is important to redefine national policy as regards local shareholding limits

for privatized enterprises to encourage broad shareholding by Kenyans, it would be
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undesirable to extend such a policy to privately owned companies as such a move

would negate the policy on attraction offoreign investments; and

b) There should be a balance between taking care of national interests and

encouragement offoreign investments, which are also usefulto the economy.

Subsequent Restructuring:

ln the year zozo, Diageo Plc indirectly held 395,6o8434 ordinary shares in EABL, representing

5o.o3o/o of the issued shares of the listed company. These shares were held through the

following indirectly held wholly owned subsidiaries:

Following an internal group re-organization, the shares held by Guinness Overseas Limited

and Diageo Holdings Netherlands B.V were transferred to Diageo Kenya Limited. This

resulted in the consolidation of holding by Diageo Kenya Limited to 5o.o3%. The intention

was indicated as to simplify the indirect holding structure of EABL by consolidating the

shareholding of Diageo Plc to a single entity. Diageo Kenya Limited further indicated that

there was no intention to take over EABL.

There was no change in ultimate beneficial ownership since Diageo Plc remained the

ultimate beneficial owner of this 5o.o30lo stake in EABL. The transfers were effected through

a private transfer under regulation 57 (e) of the Capital Markets (Licensing Reouirements)

(General) Reoulations, zooz, which allow for private transfers, not resulting in any change in

beneficialownership

Tender Offer:

A tender offer is a bid to purchase some or all ofshares in a listed company from the existing

shareholders. The prospective buyer announces a tender offer, inviting existing shareholders

to sell their shares to the buyer at a specific price. The person making the offer prepares a

tender offer document, which is circulated to shareholders. lt is conducted publicly and

No. Subsidiary No of shares % holding

1 Diageo Kenya Limited 338,6r8,34o 4z.8zo/o

2 Guinness Overseas Limited zor6u 8r8o4 z.6to/o

3 Diageo Holdings Netherlands B.V 36,36r, z9o 4.60/o
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invites shareholders to sell their shares for a specified price and within a particular window

of time. The price offered is usually at a premium.

Shareholders can decide if they want to participate, and if they do, they tender their shares

to the company. Shareholders who do not want to participate do not have to take any action

and are under no obligation to tender their shares to the buyer.

Diageo Kenya, a subsidiary of Diageo PLC made a tender offer to acquire additional shares

in EABL, thereby increasing its stake in the company. This was informed by Diageo's

observation that the company was keen to acquire an additional stake in EABL in line with

comparable stakes held by similar companies in the region and the greater African continent.

The proposed acquisition by Diageo Kenya ofthe Ordinary Shares in EABL was indicated to

be consistent with Diageo Plc's African growth objectives and its active portfolio

management. Further, Diageo noted that its indirect shareholding in EABL of 5o.o396 was

lower than the average shareholding of approximately 66.9% held by other multinational

parent companies in listed subsidiaries in Kenya. Please find Table r below highlighting the

percentage shareholding by multinational parent companies for companies listed at the

NSE. The ownership percentage was also lower than the average shareholding for other

listed subsidiaries of Diageo PLC in Africa such as in Guinness Nigeria and Guinness Ghana

Breweries Limited where Diageo indirectly holds a 58.o2% and 8o.496 stake, respectively.

Diageo Kenya assured stakeholders that it was keen on maintaining its listed status and had

no plans to delist EABL from the Nairobi Securities Exchange (NSE).

Further, Diageo Kenya indicated that it did not envisage making any changes to the;

(i)

(ii)

(iii)

board of directors of EABL,

executive management team of EABL, or

current business strategy of EABL,

as a result of an increase of its shareholding in EABL pursuant to the Tender Offer
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We wish to point out that the company offered to purchase shares from willing shareholders

at a premium and no shareholder was under any obligation to accept the offer.

Table r
Percentage shareholding by muhinational parent companies for companies listed at
the NSE

Company Multinational Parent Company
96 Shareholding
as at May 2023

1 East African
Breweries Plc
(EABL) Diageo Kenya Limited 5s%

2 Total Energies
Marketing Kenya
Plc Total Energies Marketing Afrique gz.z696

3 Stanbic Holdings
Plc

Stanbic Africa Holdings Limited (UK) which is

roo96 owned by Standard Bank Group
Limited (5outh Africa)

74.92yo

4 Standard
Chartered Bank Standard Chartered Holdinqs (Africa) BV B.89cr6

5 Liberty Kenya
Holdinqs Plc Liberty Holdings Limited S.A. B.47ch

6 Absa Bank Kenya Barclays Africa Group 68.s%

7 BAT Molensteegh lnvest BV 6oVo

I BOC Kenya Plc BOC Holdinqs 6s.a8%

9 Limuru Tea Plc Unilever Tea Kenya Limited 529$
10

TPS East Africa
Aga Khan Fund for Economic Development
s.A. 5+.s8%

11 Kapchorua Tea
Kenya

Nqonq Tea Holdinqs Limited (UK) zr.q5%
Williamson Tea Kenya Limited 39.s6%

ta Williamson Tea
Kenya Ngong Tea Holdinqs Limited (UK) s:,.+696

13 Unga Group Plc Victus Limited 50.9i96
L4 WPP Scanqroup Cavendish Square Holdinq BV 40.9491
15.

Kakuzi Plc

Bordure Limited 25.o696

Lintak lnvestments Limited z4.64Vo

r6 Nation Media
Group Plc

Aga Khan Fund for Economic Development
SA +t+.66ctb

lll. Concerns Raised in Parliament of Kenya Senate Hansard Report
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1 The concerns raised in the Parliament of Kenya Senate Hansard Report of

Wednesday, 3r May zoz3, regarding the recent EABL transaction through a tender

offer have been well noted. The concerns are addressed as follows:

Concern r: Compliance whh the Capital Markets Act and the Public Offers

Regulations.

Resoonse: The transaction was reviewed to ensure compliance with disclosures

required by the Capital Markets Act and Capital Markets (Securities) (Public Offers,

Listing & Disclosure) Regulations, zooz. The relevant disclosures were made in a

tender offer document which was circulated to all shareholders to ensure fairness,

transparency, and investor protection.

The process was as follows

a. Diageo Kenya Limited served a Notice of lntention on the listed company on

October :^3, 2c.22. This was also published in two newspapers of national

circulation;

b. East African Breweries Limited published a cautionary announcement on

October r7, zozz informing shareholders about the proposed tender offer;

c. Diageo Kenya prepared a tender offer document which provided the details

of the offer, terms and basis of the offer price;

@ tender offer document was circulated to shareholders and an abridged

version published in two newspapers of national circulation; and

e. The offer was open for acceptance by shareholders in accordance with the

published offer timetable.

Diageo Kenya PLC through its financial advisers, SBG Securities wrote to the CMA to

seek an exemption on behalf of Diageo Kenya from the requirement in the Capital

Markets (Take- overs and Mergers) Regulations, zooz (the Take- Over Regulations)

for Diageo Kenya to make a take-over offer in relation to the proposed acquisition of

up to u8,394,897 additional ordinary shares (the Sale Shares) in EABL, by means of

Page 7 of 13



2

a tender offer made to all the shareholders of EABL. The CMA approved this

application on January 23, 2c.23 after obtaining confirmation that Diageo Kenya

intended to maintain EABL's listing on the Nairobi Securities Exchange following

completion of the Tender Offer, as it believed the interests of EABL's shareholders

and the broader public would be best served by EABL remaining a company listed on

the Nairobi Securities Exchange and available to be invested in by the Kenyan public.

ln addition, Diageo and Diageo Kenya did not envisage making any changes to the

board of directors of EABL, the executive management team of EABL, the current

business strategy of EABL, as a result of an increase of its shareholding in EABL

pursuant to the Tender Offer.

The detailed tender offer document (the Tender Offer Document) that set out the

salient details of the offer was made available to all Shareholders by post, email, and

other electronic means such as posting the document on lmage Registrars' website.

Shareholders were invited to complete and return tender offer forms (the Tender

Form) to offer to sell their ordinary shares in EABL. Diageo Kenya made the Tender

Form available to Shareholders through various options including electronic means

where shareholders were encouraged to submit their acceptances via an online portal

on lmage Registrars' website and physical tender forms that were provided by post,

email or downloaded from lmage Registrar's website. The results of the tender offer

were communicated after the closing date of the offer and shareholders paid for the

shares tendered and the shares subsequently transferred to Diageo Kenya.

Concern z; Acquisition of the securities with an intention by the purchaser to

transfer the shares onward to a new buyer and at a higher value.

Response: Diageo Kenya confirmed in writing that it was not acting in concert with

any person (whether pursuant to a formal or informal agreement or understanding)

in relationtothe acquisition of the OrdinaryShares or the consolidation of control of

EABL.
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Further, Diageo Kenya affirmed that there was no agreement or arrangement that

had been made by which shares acquired by Diageo Kenya in pursuance ofthe Tender

Offer would or may have been transferred to any other person.

The above notwithstand ing, it is noteworthy that a shareholder is free to deal with

their shares as theywish with no limitation, just like any other property, provided that

they don't breach any existing laws. The Authority has no information ascertaining

that the acquisition by Diageo Kenya was with the intention oftransferring to another

party. lf this is later found to be the case, regulatory sanctions can be taken against

the company for non-disclosure of material information to shareholders. Also, since

the Diageo Kenya PLC now holds 65% shareholding in EABL, the Takeovers and

Mergers Regulations require that any additional acquisition of shares by Diageo is

subject to regulatory consideration. The CMA will ensure that Diageo Kenya upholds

representations made in the Tender Offer.

3. Concern 3; Acquisition of the securities with an intention by the purchaser to

evade tax liability.

Response: The advisers to the transaction correctly indicated that as the Ordinary

Shares are listed on the Nairobi Securities Exchange, no capital gains tax would be

payable in Kenya in connection with the gain accruing on the transfer of such

Ordinary Shares in accordance with the relevant laws. Similarly, no stamp,

registration or similar duties or taxes would be payable in Kenya in connection with

the transfer of the Ordinary Shares in accordance with applicable laws. This opinion

and conclusion by the advisers to the transaction does not preclude the Kenya

Revenue Authority (KRA) from conducting an independent assessment to ensure

compliance with the applicable tax laws in Kenya.

lll. Transaction Details

Parties lnvolved:

a. EABL: Listed On Nairobi Securities Exchange

1
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A prominent beverage company headquartered in Nairobi, Kenya being the

issuer and listed company

b. Diageo Kenya PLC- Offeror

The subsidiary of a global leader in alcoholic beverages with its headquarters

in London, United Kingdom, Diageo Plc.

c. Other shareholders holding 49.770 in EABL as at the time ofthe transaction

Salient Features ofthe Tender Offer:

Diageo Kenya initiated a tender offerthrough the Nairobi Securities Exchange, which

is a public invitation to existing shareholders of EABL to sell their shares at a specified

price within a specific timeframe. Shareholders who were not willing to accept the

offer and the terms were not obligated to take any action(s).

The tender offer price was set at Kshs r9z per share, which was at a premium.

As at rz October zozz, being the last trading day prior to submission ofthe Notice of

lntention, an aggregate of 8,3oo Ordinary Shares of EABL traded at an average price

of Kenya Shillings 137.48 per Ordinary Share on the Nairobi Securities Exchange on

an ex-dividend basis.

Historical trading and volume data showed that, over the rz-month period to rz

October zozz, EABL shares had traded on the Nairobi Securities Exchange at prices

of between Kenya Shillings r29.99 and r64.7u per Ordinary Share.

The results ofthe tender offer indicated that rr8,394,897 shares were tendered and

accepted by Diageo Kenya.

As a result, Diageo Kenya acquired :,18,394,897 additional ordinary shares of East African

Breweries Plc by means of a tender offer. Diageo Kenya PLC also sought and was granted an

exemption from making a mandatory takeover of EABL pursuant to Regulation 4 of the

Capital Markets (Takeovers and Mergers) Regulations, zooz. The total value of the

2
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transaction was Kes. zz,73r,8zo,zz4. The Authority has not received any complaint from any

shareholder of EABL or any other party.

lV. Compliance with Caphal Markets Act and the Public Offerc Regulations

The Capital Markets Act provides the legal and regulatory framework for transactions

involving securities offerings in Kenya. The transaction between the shareholders of EABL

and Diageo Kenya through the tender offer did not breach any provisions outlined in the

Capital Markets Act and Diageo Kenya PLC was required to make the necessary disclosures

to shareholders.

The transaction was reviewed and evaluated by the CMA and engagements were held with

the representatives of Diageo Kenya PLC to understand the rationale for the transaction and

strategic intent of Diageo Kenya PLC in the operations of EABL.

V. Financial and Economic lmplications

1 Strengthened Partnership

The increased shareholding by Diageo Kenya PLC through the tender offer signifies

its continued commitment and confidence in the grov,rth potential of EABL and the

East African market. The increase in shareholding by Diageo Kenya PLC may lead to

enhanced collaboration between EABL and Diageo Plc, leveraging the latter's global

expertise and resources to drive innovation, market expansion, and job creation in

Kenya.

2 Economic lmpact

The transaction demonstrates foreign direct investment (FDl) in Kenya's beverage

industry, contributing to the country's economic development and job creation. lt

may also indicate increased investor confidence in the Kenyan market, potentially

attracting more FDI in the future. lt is noted that Diageo Kenya paid a premium on

the traded value of EABL securities, and the total value of the transaction was Kes.

>2,73:.,82c.,224, which was to the benefit of the shareholders of EABL.
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Vl. Evaluation and Conclusion

ln evaluating the recent transaction between the shareholders of EABL and Diageo

Kenya PLC through a tender offer, it is the conclusion of the Authority that the

transaction was conducted in compliance with the Capital Markets Act, the Public Offers

Regulations as well as the Takeovers Regulations. The tender offer price, the results of

the tender offer, and the overall implication of the transaction were largely positive for

the market;

The Competition Authority of Kenya was notified as a matter of procedure under

Regulation 4 ofthe Capital Markets (Take-Overs and Mergers) Regulations, zooz.

ln addition to its listing on the stock market in Kenya, EABL is cross-listed on the Dar es

Salaam Securities Exchange stock market of the United Republic of Tanzania and the

Uganda Securities Exchange in Uganda. Accordingly, notifications of the Tender Offer

were made to the relevant authorities in Uganda, being the Capital Markets Authority in

Uganda and the Ugandan Securities Exchange and in Tanzania beingtheCapital Markets

& Securities Authority in Tanzania, the Dar es Salaam Stock Exchange) and owing to

EABL's majority shareholding in Serengeti Breweries Limited, it was necessary to make

an application to the Fair Competition Commission of("FCC") in Tanzania). Diageo Kenya

submitted its merger filing to the FCC on z8 October zo22 and obtained approval for the

transaction on December 19, zozz after the r63'd case meeting ofthe FCC.

z. The Capital Markets Authority is not drawn into making an assessment of the merits and

demerits of takeover offers as this is a matter for individual shareholders to decide by

making an election to accept or decline an offer. The CMA ensures that any take-over bid

of a listed company strictly meet the requirement as stipulated in the Capital Markets

(Take-overs and Mergers) Regulations, u ooz.

3. ln a takeover transaction or tender offer, no shareholder is forced to sell their shares if

they do not wish to do so;

4. The Cabinet Secretary to the National Treasury, through the Capital Markets (Foreign

lnvestors) (Amendment) Regulations 2o15 dated 11th June zor5, dispensed with the 75%

investment limit for foreign investors, that was hitherto applicable. The Cabinet
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Secretary may however, by notice in the Kenya Gazette, prescribe a maximum foreign

shareholding in an issuer or listed company. Currently, no such limit has been imposed

on the shares of EABL;

5. The Authority is currently in the process of overhauling the current Capital Markets

(Takeovers and Mergers) Regulations to provide for such matters as independent

valuations and to take into consideration the best practices relating to such transactions.

The Authority placed the draft regulations on exposure between r6th August and 4th

October zozz and has been engaging stakeholders in face to face deliberations up to 3r5t

May zoz3. The draft Regulations have now been submitted to National Treasury and

Economic Planning for further review before transmission to the Attorney General

Office;

6. Considering the Government's policy of attracting foreign investments, the Authority is

keen to ensure a balance between taking care of national interests and encouragement

of foreign investments, which are also useful to the economy. This is more so because

the country is in competition with other countries for such investments and should not

be perceived as having unfavourable conditions for such foreign investments.

We appreciate the right ofthe petitioner to petition the Hon. Senate for appropriate remedy

and for his vigilance with respect to rights of shareholders. However, we would like to

highlight that the petitioner did not approach the Authority on this matter by way of a

complaint or in any other manner. The Authority is mandated to consider and make a

determination on complaints. lf a complainant is dissatisfied with the decision of CMA, they

can appeal to the Capital Markets Tribunal, which is independent and under supervision of

the judiciary.

The Capital Markets Authority appreciates and values the Senate's continued oversight and

engagement with relevant regulatory authorities to help ensure fairness, transparency, and

compliance of such transactions, fostering a conducive business environment for future

anvestments

This report serves to provide the Senate with comprehensive information on the recent EABL

transaction. Should you require any additional information or clarification on any aspect of

this report, please do not hesitate to reach out to us.
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Our Ref: CMA/CMD/r

Your Ref: SEN/DSEC/SCTIT/CORRizoz3/8S

August 08, 2023

Hon. J. M. Nyegenye, CBS

Clerk of the Senate
The Senate
Committee Room 24, Bunge Towers
NAIROBI

ESD i\jAJ-E
Er-r:. .._.-

. _- i;-_,

0I AUG 20?3

T;-,-

R

Dear Hon. Nyegenye, CBS DEPUl' CI,I]IiK
RE: REOUEST FOR FURT HER INFORMATION REGARDIN TION ON

Y

FRAUDULENT DEALINGS AT DIAGEO PLC, EAST AFRICAN
LIMITED, KENYA BREWERIES AND UDV (KENYA) LIMITED

EREWERIES

We refer to the above matte r and your letter dated August o3, zoz3.

The capital Markets Authority has noted the request for additional information in the matter
of acquisition of East African Breweries Limited shares by Diageo pLC. ln response, find
attached a report addressing each of the areas raised, for your consideration.

The Authority is available to highlight its report before the Senate Committee on Tourism,
Trade and lnd u stria lizat ion.

Yours sincerely ctp+ls

J('1-
FCPA Wyckliffe Shamiah
CHIEF EXECUTIVE OFFICER

.M.tdL

{

Encl-

CC: Dr. Chris K. Kiptoo
Principal Secretary
NationalTreasury
National Treasury Building
NAIROBI

Woll 6rr^

\
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FROM: Chief Executive Officer, Capital Markets Authority

TO: Hon. Chairman: Senate Standinq committee on Tourism. Trade and lndustrialization.

DATE: Auoust 8, 2o2?

This report outlines the additional information required on the acquisition of East Africa

Breweries Plc (EABL) shares by Guinness Plc that led to restructuring of shareholding ushering

in Diageo Kenya as the anchor shareholder with increased shareholding. This is a response to a

request for additional information by the Senate Committee on Tourism, Trade, and

lndustrializatron (the Committee) via a letter dated August 3, 2023.

The Authority wrshes to respond as follows on,

r. A detailed report on the initial acquisition of shares by Guiness Plc in EABL that was

approved by the Authority in zooo as follows:
i. Particulars of the tender offering by Guiness Plc including the prospectus filed with

the Authority; and

We wish to confirm to the Committee that in the year zooo, the Authority did not approve any

tender offer transaction with respect to Guinness Plc acquiring shares in EABL.

But in 1997, EABL sought to raise money, Kes. r,5oo,ooo,ooo, through a rights issue for the

expansion programme in Uganda and Tanzania. A rights issue happens where a company grants

its existing shareholders right in equal proportion to their shareholding in the company that
become new shares. The purchase price may be at a discount or premium to the current trading

price. The rights may be traded through the market or be treated as untaken rights.

As per the prospectus documentation, the rights issue was in the ratio, 3 new shares for every 7

shares held by the existing shareholders of the company then, with the rights issue price being

Kes. 53 . To guarantee raising ofthe required funds, Guinness Plc acted as the underwriter in the

rights issue in case of unsubscribed rights. The Authority's role was to ensure that adequate

disclosures were made to shareholders for them to decide on whether or not to participate in

the rights issue. The results of the rights issue are summarized below:

Table r.: EABL Rights lssue Result-r997(Appendix r)
Total number of rights offered 28,o8o,675

Number of sha res allotted 8,592,72o

Excess applications r.9,487,955

Total shares a llotted 28,o8o,675

Gross proceeds Kes. y488,275,775
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At the time of the Rights lssue in 1997, Regulation 3(r)(b) of the Capital Markets Authority
(Foreign lnvestors) (No. z) Regulations, 1995 provided that the shares purchased by foreign
investors would not exceed 4o0Z in aggregate of the total shares offered. However, it also

allowed locally incorporated companies, which were owned by foreign investors and individuals
who were residents in Kenya to be treated as domestic investors, therefore, the company was

placed in the category of local investor and consequently was not in violation of the Foreign

lnvestor Regulations at the time.
Later on, an amendment was made on the 1995 Foreign lnvestors regulations inform of Section

3 of the Capital Markets (Foreign lnvestors) Regulations, zooz (Appendix z), required that at
least z 50lo ofthe ordinary shares ofan issuer be reserved for local investors; therefore, implying
that a foreign company could hold op to 75o/o of the shares in an issuer. Taking this into
consideration, Guinness was as at the time considered to be within the stipulated limit as their
shareholding at that point in East African Breweries Limited was less than the threshold.

Subsequent Restructuring of Diageo PLC Shareholding in EABL in zooo:
ln the year zooo, Diageo Plc indirectly held 395,6o8434 ordinary shares in EABL, representing
5o.o3% ofthe issued shares ofthe listed company. These shares were held through the following
indirectly held wholly owned subsidiaries:

Table z: Dia eo EABL Share Restructurin tn 2()0(,

a) Following an internal group re-orga n ization, the shares held by Guinness Overseas Limited
and Diageo Holdings Netherlands B.V were transferred to Diageo Kenya Limited. This
resulted in the consolidation of holding by Diageo Kenya Limited to 5o.o30l0. The intention
was indicated to simplify the indirect holding structure of EABL by consolidating the
shareholding of Diageo Plc to a single entity. Diageo Kenya Limited further indicated that
there was no intention to take over EABL.

b) There was no change in ultimate beneficial ownership since Diageo Plc remained the
ultimate beneficial owner of this 5o.o3% stake in EABL.

The justification for the approval of the tra n saction was based on the following reason s:

a) the under subscrrption of the shares by EABL shareholders which was noted in the
company's Public Statement issued on December rr, :.997.

b) Guinness Africa confirmed that it had no intention of launching a takeover bid for EABL.

No. Subsidiary No of shares % holding
1 Diageo Kenya Limited 338,5r8,34o 4z-Bzo/o
2 Gu in ness Overseas Limited 2o,628,8o4 z.6to/o

3 Diageo Holdings Netherlands B.V 36,36r,29o 4.60/o

Page z of 6



2

ii. The justification for approval of the acquisition including any other
representations made to the Authority by Guinness Plc and EABL Limited in

support of the acquisition.

It is reiterated that there was no tender offer in the year 2ooo. However, as mentioned in (i)

above, EABL raised funds through the rights in 1997.

Disclosure on any complaints received from shareholders, relevant stakeholders, and

the public at large on the initial acquisition of EABL Ltd by Guiness Plc.

ln the year 2ooo, with anticipation that Guinness PLC would offload the shares underwritten in

the 1997 rights issue, there was some public debate through the media on the same and

subsequently leading to an investigation in November zooo, by the then Parliamentary

Committee on Finance, Planning and Trade. The Authority was invited and made submissions

to the Committee with emphasis on the following:

a) While it is important to redefine national policy as regards local shareholding limits for
privatized enterprises to encourage broad shareholding by Kenyans, it would be undesirable

to extend such a policy to privately owned companies as such a move would negate the

policy on attraction of foreign investments; and

b) There should be a balance between taking care of national interests and encouragement of
foreign investments, which are also usefulto the economy.

The Association of Kenya Stockbrokers raised the same issue with the Authority, seeking

cla rifications on the following:

a) Whetherthere was any intention by EABL to take-overthe company, contraryto their earlier

commitmentsi
b) The issue that the rights issue was priced above the market price hence making it difficult

for their members to participate.

Su bsequently, the Authority addressed the same through a meeting with the Association, where

the issues were deliberated upon.

3. An analysis of the economic benefits that the Guiness acquisition in zooo accrued to
capital Markets.
The Authority in assessing the economic benefits has relied on information in public domain

including the audited financial statements of EABL as summarized in Table 3.

a) Thevalueoftotal assets of EAB L have increased by more tha n 68o%o from Kes. r4 billion

in 2ooo to Kes. rro billion in zozz.
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b) The issuer has been consistently profitable, and it has been paying investors dividends

on a regular basis. For instance, in the last ten years from zor3 to 2o2zt dividends paid

amounted to Kes. 53 billion representing an average dividend yield of 4o/o and pay-out

ratio of 760/o.

c) The issuer has maintained blue chip status in the market, and it is included in the NSE zo,

NSE z5 and NASI ind ices to provide investors with a comprehensive and complementary

benchmark to measure the performance ofthe Kenyan stock market.

The table below outlines the financial highlights ofthe company between 1997 and zooz.

Table 3: EABL Performance
Kes.'ooo a997 1998 1999 2(,0() 200r- 2002

Turnover

Net Sales

Profit Before Tax

Net Profit
Tax Pa id

Total Assets

Net Assets

Ea rnings Per Share*
Dividend paid

Dividend Per Share*
Market Price *
Dividend Yield

22,952,678

ro,849,9ro
t,r57,946

87o,878

25r,348
1,3,42r273

8,55t ,672
13.29

393,129
6.oo

5o
tzo/o

25,778,2:.3

rz,873,ooo

494,ooo
23o t97o
t 66,476

r3,28r,433

8,558,563

t.8z

56r,6r3
6.8 u

65

l.to/o

25,248,788

rz,84o,ooo

1,5o7,ooo

1,o75,7 45

379,o32
13,938,133

8,665,454

11.49

655,215

7.oo

73

too/o

25,448,t22
12,914,ooo

1,798,ooo

L,234,06o

623,3o8

r4,o95,8o9
8,738,556

r.2.91

655,21-S

7.50

75

aoo

z6,84,67 4
r3,969,ooo

2,499,ooo

r,573,406

946,793
t5,t34,o76
L0t31,+7oa

r4.88

98r,r75
9.oo

8u

tto/o

27,84,679
L4t444,ooo

3,4o:.,o76
2,}oat45l
t,ogg,6t7

17,986,46
11,121,59 2

2L.27

r, r6r,34r
11.50

92
t3o/o

*Not in Kes'ooo

4. An explanation on the parameters for assessing the justification of "strategic Arowth
objectives" in approving acquisition by foreign investors in listed companies.

When assessrng the strategic objective of an investor or issuer, the CMA

stakeholders in the transaction will benefit. This can be in the form of:

a) Tra nsfer of skills;

b) Sharing of expertise and experience;

c) Technical assistance in operations;

d) lncrease in funding and market share; and

e) Tax and other incentives.

looks at how the

ln the Public Announcement circulated (Appendix 3) on December t\ 1-gg7 t EABL ind icated that
the partnership with Guinness brought immense depth of expertise and experience in brewing

and distribution from one of the world's foremost brewing groups. On the other hand, Guinness
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indicated that would work with EABL Management to help strengthen and protect the

company's position in East Africa.

5. Whether there have there been any prospects for further acquisition of shares in EABL

by any another foreign entity

Shareholder returns in EABL.
As at June 2023, we note that the foreigners held 9.3o40lo of the total shares as illustrated
below.

Summary Returns As At Friday June 30 2023

InvesioiPool Records

t ocal tnstinrdoos l2E3
Forcign lnvestorc 722

lrcal ldividurk 24P17

Crand't'olals: 26,012

Shares

660,642,556

73.5'16.174

56J55,626

790,771356

Percentege

83.544%
9.3$o/o
7.tsT/?

100.000/"

I to(d Instlt-lionsr 83.54 cA

L tocd trd,/iju.lsr 7.15 "/"

L Forcqn Invcitors: 9.30 %

Of the 970 below are the top 8 foreign shareholders in top 20 as at June 2023

lnve6torse

@IE@E
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STAI{BIC r{Oflr{tts u rrED A/c

r{R1031{61

STCRTTANY TO THt TRTASURY, "PF"ACCOUNT THT PfRMATIENT

TAS] AfRICAN BRTWERIES LTD GROUPIMPLOYEE SHAflT OWNTRSHIP PIAN

STAITIOARO CHARITRTD NOMINIIs f, tsOA/C KTI1443

IHE f, r{( 0f IEW Yof,( MtU-o

sTNoAno cHARTtRtD NoMTNEES RtsoA/C Kt11450

STA{0A80 CMfiTERED ENyrlroMriltts LrD A/C rc22{r6

PTRMANENT STCREIANY TO THTTREASURY. A/C, PlT.Pf

0000 BHf A$tI MA[A6tMtr{r GMEH WtG€r{ rUIUN'ARo rRoillltR ArRlCr ruilo
STAIoAR0 CHARTIRtD NoMtr,tEt5 REsDA/C rc11401

IUEILIT L E INSURANCE TIMIIIO

Shares ' Per(entate

514,003,11 65.m%

22,935,191 2.90r(

20,804,500 2.63%

9,1s1,254 1.23%

7,995,111 1.01%

5,8m,400 0.7496

1,928,194

4,829,436

1,816,689

3,716,850

t728,180

3,383,135

3,2t8,524

3,041,7(tr

2ropo
2,710,704

2512,30

2,225,935

2,044,lr8

2,0a3!E0

164,367,710

790,774,355

0.62t

0.61%

0.48%

0.479{

0.41'r

0.13t6

0.41'6

0.38t(

0.35t

0.149(

0.32X

0.28X

0.269{

0.26X

10.79%

1m

We have further analysed years 2019 to zoz3 which shows that the foreign shareholding has
been decreasing with local shareholding increasing.

This is demonstrated by having the foreign investor shareholding moving as follows

Others

Grand Tolals

June 2023
June zozz
June zozt
June zozo
Dec zozo
Dec zorg

9304Vo
t5.z5oo/o

r8.o6%
z7.z60/o

27.96c%

z7 .960/o

Date Forei n Shareholding
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KEIIYA BREWERIES RIGHTS ISSUE NO\v COMPTETE
STATEMENT BY THE CHAIRMAN

Total nurnber.of rights offered
Number of shares allotted:
Excess applications:
Total shares allotted
Cross procerds

Kerrya Brcwelies is plerscd to anno_unce thar all of lhe r.rghts olfered in the RightsIssuc have been sLrbscrrbed by rhe Conrpany's strr.tofJ8ri. 
- '-'"" "'

The rcsults arc sumrrralised below:

28,080.675
8.592,720 ( I,928 appticarions)
I 9,487,955 (.147 applicarions)
28,080,675
Kshs 1,488,275,775

ion back to the localproducers
s ovemll strategy of having a
e lhree Eirst Alircan countri-es
ges ahead irr Kenva and irs
shareholders and the Kenyan

Shtre celtillcates wrll be posred to shar€holders who accepred the Rights lssue ont9December. Dealingsrnrhenew.h;r.irlt;;l;.;,ri.[i',""i'."'"1',n.r,r,r,roui
Stock Exchange on 2i Decembcr t997.

L:^8,:ll9 "f 
Kpf yorrtd tike to express ir,s appreciarion ro rhose sharehotders whohave demonstrated their faith in the c^ompany by invesring in .or. if,ora". ffr. SorrOis d isappo in red however thar some of r ht.i.1ir"y,i ,r1""1ii"iy-on'ri o?"n o to"rs oionot give the Righrs Issrre rheir supporr. t".pii. oitt;.,ii" Irirllu.'#.,, 

" "u.."r,a[d rhe company has rarsed ,t 
"'dntlr" 

orn;rni "..afa'r, 
'ii.i"i'"[0"..", 

"r 
,r,"new brewery at Moshi in Thnzania. Cuinness suppon for the Rights l..ssue throughthe underwriting anansemenrs has resutrea i, .",n" iisi)r .ii'r"ion ii'i#'iu 

"*"r,oug"conring rnro Kenya. Ovcrall sonre KShs r S uirril, 11* #.,,;;ir;; -"'"
Construction work on rhe new hrewery is well underway and rhe Company,s,unzania brewed beers wilt ue avaitabt6 in stro;r;;il;J il"r;i,"ou', rrn,onioby Christmas 1998. The final stase
,tii._ct,,,i,*,' o ij"; ;;;;il#""".,,?jff ,'J;:fi t'J:#ifi ["iji:::::] f,l:::Mr E K Tarinro and farnilv who wi . as a result of therr ionr,riiruo"r'ot prop"nyand assers. have a minoriiy srake in rhe n.* ur"*lng co;ionv'iiiio er.*.ri..Lirnrted

Tlre nrove into brewing in Tunzlnia will ruke the comoerir
rn thu_r expanding mrrker. This is pu of rhe Colnplny;
srgnrtrc nt brewl g und distr.iburion cap:rcity i,t eitch ofihTllc,Eoard looks lbr.ward ro rhe coinpcririue chaleri
ner8lhboul|ng countries. Thg g6r,.d u/i*tes to rca\sure rts

public of its conrnritment to continue implerrenring measures to strengthen

llTlg!T!",: improve markering, reduce costs and eniance efficiency in ail the
company s areas ot operation.

KBL is happy to have Guinness as its partner and major sharehorder; Guinness Stout
is brewed in 22 Atrican countries and isivairable in rsd..""iri., *"rii i,id". Guinn.".
lr,jlg:..:?^ IIL an immense deprh 

-of expenise ,na 
"ip"r,."."ln brewing andorstnbutron ttom one oI the world's foremosl brewing grolos.

The benefits of this are immeasurable ana to t are ,.lii'reO ,ii"n any orher way wouldhavecosttheconrpany many millionsofshillings.'

The underwriting of th€ Rights Issue by Gurnness demonstntes i.. commirmenr to
N,,L_. ro Kenya and to_the_ regionar market as a whore. There has been tark ofGuinness
wanttng to rake ovel KBL. This is nor true. Guinness has fulfilled rts commitment totake up-irs own r.ighrs and rhose not taken ,p Uy ott., .t o.et oiaers. ii"e ,esuft of tneRights lssue has been such rhar Cuinness n;; o*n;;bo;i';;E" 

"i 
iciir_. However,

Guinness would have preferred not to^own so much of the company. lt *ill consider,

il,r:.rlf^r111: trme, and subJect ro favourable nrarker conoitioirJ, setiing some. or'ar.oT rne shares rt acquired through the Rights Issue in excess of its piovisional
Allotmenr. The pannership with Ciinness,s-gooO foi fel. --- ' "'

KBL.shares sill rcpresenr good value when cornpil.ed to other brewing companresard rts own net asset value. The leasons for rhe ilighrs Issue were soLinO - to raise
1aai11ona] 

nr1!1ur siving sharehotders th. oppo,lrr?iti;o"qrir."iuiii rr,or.r. rr"fact lhat the Rights Issue price was h igher than the pre vailing .art .r'p.i." *os ar" to
a numDer ot tactors thal.were beyond the Board.s control. Tlie prrce oi the new shareswas set rn accordance with the rules and with market practices. in reijonie to criricismtrom.some quarrers, the Board did agree to exrind tfre nigf,tJfsiu" and offershareholders the opportunity to acqutre additional shares.

The de velopment of KBL s presence rn the region and the company,s inltiarrves withrnthe Kenyan nrarker are funher evidence thar;ll sharcholders,'anj ri . pi,ll,. ,, targ.,can have confidence in the future of KBL E".iAiii.;i;[;d;;b;;"J*s s,"rp

l
I4
!J
6-
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J. G. KIEREINI
CHAIRMAN
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LEGAL NOTICE NO. 134 August 2, 2002

THE CAPITAL MARKETS ACT (CAP 485A)

lN EXERCISE of the powers conferred by section 36 of the Capital Markets Act,
the Minister for Finance makes the following Regulations:-

THE CAPITAL MARKETS (FOREIGN INVESTORS) REGULATTONS, 2002

Citation. 1. These Regulations may be cited as the Capital
Markets (Foreign lnvestors) Regulations, 2002 and shall come
into force on July 15, 2002.

lnterpretatlon. 2. ln these Regulations, unless the context
otherwise requires-

Cap. 488 "Authorized Depository" means a bank licensed under the
Banking Act or a financial institution approved by the
Authority to hold in custody funds, securities, financial
instruments or documents of title to assets registered in the
name of local investors, foreign investors or of an investment
portfolio;

"days" means calendar days excluding Saturdays,
Sundays and public holidays;

"free float" means any shares in excess of the minimum
reserved under the regulation 3 (1) and (2) of these
Regulations;

"foreign investor" means any person who is not a local
investor in East African Community Partner States;

"issuer" means a company or other legal entity
incorporated or established under the laws of East African
Community Partner States that offers securities to the public or
a section thereof, whether or not such securities are the subject
of an application for admission or have been admitted to listing;

"institutional investor" means a body corporate including
a financial institution, collective investment scheme, fund
manager, dealer or other body corporate whose ordinary
business includes the management or investment of funds
whether as principal or on behalf of clients;
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Cap. 486

Shares reserved for3. (l )
local lnvestors and
participation by
foreign investors.

"listed company" means an issuer any part of whose
shares have been listed at a securities exchange;

"local investor" in relation to -
(a) an individual, means a natural person who is a citizen of

Kenya;

(b) a body corporate, means a company incorporated
under the Companies Act in which Kenya citizens or the
Government of Kenya have beneficial interesl in one
hundred per centum of its ordinary shares for the time
being or any other body corporate established or
incorporated in Kenya under the provisions of any
written law;

"official list" means a list specifying all securities which
have been admitted to listing on any of the market segments of
a securities exchange;

"public offer" has the meaning assigned to it in
Regulation 5 of the Capital Markets (Securities) (Public Offers,
Listing and Disclosures) Regulations, 2002

" reserve" means any shares of an issuer or a listed set
aside for investment by local investors which are not available
for investment by foreign investors except as provided under
regulation 3 (4) of these Regulations.

Every issuer or listed company shall reserve at
least forty per centum of its ordinary shares for
investment by local investors in the issuer or listed
company.

(21 ln the case of-

(a) ordinary shares of a listed company which
have been listed, the shares to be reserved
shall be the per centum of the ordinary
shares already listed on the securities
exchange;

(b) ordinary shares of the issuer in respect of
which the issuer is making a public offering
and which is a subject of an application for
listing, the shares to be reserved shall be the
per centum of the ordinary shares being
offered to the public.
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Reglster of
shareholders.

Declaration of
investor status.

(3) Any proportion of the voting shares of an issuer
or listed company in excess of forty per centum reserved for
local investors, shall be available for investment by the foreign
investors without any restrictions in the level of holdings except
as provided under the Capital Markets (Take over and
Mergers) Regulations, 2002.

(4) Notwithstanding the provisions of paragraphs (1 )
and (2) where, in the case of public offering, the per
centum reserved for local investors is not subscribed
for in full by local investors, the issuer may with the prior
written approval of the Authority, allot the shares so
remaining to foreign investors.

4. (1 ) A listed company shall maintain a register of
shareholders of ordinary shares showing at all times the
holding thereof by-

foreign investors;
East African Community Partner States
individual investors; and
East African Community Partner States
institutional investors.

(2) Every listed company shall, within thirty days
from the day these Regulations come into force provide the
Authority with a status report with respect to the category of
shareholders specified in paragraph (1) and subsequently,
within ten days following the end of each month, furnish to the
Authority and to the securities exchange on which its shares
are listed, a report showing details of the holding of its ordinary
shares according to the categories specified in paragraph (1).

5. (1) A stockbroker shall-

(a) on every application for the shares of an
issuer; or

(b) on the transfer of the shares of a listed
company to an investor;

declare whether the applicant or the transferee, as the case
may be, is a foreign investor, East African Community Partner
States individual investor or East African Community Partner
States institutional investors with supporting documentation
evidencing such status.

(2) No company registrar shall effect any transfer of
the

a
b

(c)

466



ordinary shares of an issuer or of a listed company if such
transfer would result in investment in the ordinary shares of
such issuer or listed company by local investors to fall below
the per centum specified in paragraphs (1) and (2) of
regulation 3 other than under the circumstances specified in
paragraph (4) of regulation 3.

6. (1) ln relation to paragraphs (1)and (2) of
regulation 3, a listed company shall immediately report to the
securities exchange at which it is listed, all transactions that
result in the percentum of ordinary shares held by foreign
investors to reach sixty per cent or more specifying the
percentum attained by each such transaction.

(2) A securities exchange shall publish a weekly report
showing -

(a) the number of shares of each listed
company
traded on that day; and

(b) listed companies in which foreign
investors and East African investors hold
seventy per centum or more indicating the
percentage so held.

(3) A securities exchange shall submit to the
Authority weekly and make available to the public at its
principal place of business every report prepared under this
regulation.

7. (1) A stockbroker shall deposit every share
certificate registered in the name of a foreign investor

African with an authorised depository designated by the
foreign investor,.

(2) An authorized depository shall hold in its custody every
share certificate for foreign investors under this regulation,
which certificate shall remain so held unless shares are
transferred to a local investor.

PROVIDED that if the issuer's shares are immobilized
or dematerialised the shares shall be held by an authorized
depository or a central depository agent.

An authorized depository shall, in respect of each
month, prepare a report showing the share
certiticates or statement of account of the shares in its

custody pursuant to the provisions of regulation 7 and
shall furnish such report to the Authority within ten days

Report by
listed Companies.

Deposlt of share
cerlificales
with an authorized
depository.

Report by
authorlzed
depository.

I
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Restriclions of
issued
outside Kenya.

Transitional and
saving provisions.

1.N.291/199s.

L.N. 109/2002.

Made on 26th July 2oo2

I

10.

12, The Capital Markets (Foreign lnvestors)
(Amendment) Regulations 2002, are revoked.

after the end of every month.

No person shall, in Kenya, offer or cause to be shares
offered to the public any shares or other capital
market instrument as the Authority may specify
whlch are listed or to be listed outside Kenya except
with the prior written approval and registration of such
security with the Authority.

(1) Nothing in these Regulations shall require
A foreign investor who, at the commencement of these
Regulations, holds shares of an issuer in excess of the
limits prescribed in these Regulations, to dispose of the
excess shares.

(21 ln the event that a foreign investor who holds
shares in excess of the limits prescribed by these
Regulations by virtue of the provisions of paragraph (1)
above, determines to dispose of any shares, no foreign
investor shall be eligible to purchase the same save to
the extent that the aggregate of the shares of that issuer
held by foreign investors shall not exceed the limits
prescribed in Regulation 3.

(3) Nothing in these Regulations shall restrict the
right of a foreign investor to acquire additional shares by
way of a bonus or right or scrip dividend issue pursuant
to the memorandum or articles or association or other
regulations of a listed company or under the provisions
of any other written law: PROVIDED that in the event of
a rights or scrip dividend issue no foreign investor shall
be eligible to acquire directly or indirectly additional
shares as would result in the percentage reserved for
local investors to fall below twenty five per centum.

11. The Capital Markets Authority (Foreign lnvestors)
(No. 2) Regulations 1995, are revoked.
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C. M. OBURE,
Mlnister for Finance.
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THE GUINNESS/KENYA BREWERIES
PARTNERSHIP

As a result of the recent Kenya Breweries Rights Issue, Guinness now holds apploxi-

mately 45Vo of the shares tn Kenya Bt'eweries Limited.

Commenting on the outcone, David Hampshire, Managing Dir-ectot of Guinness Af-
rica said:

"Through the Rights Issue, Guinness has invested Kshs 1.4 billion in the future
of KBL and demonstrated its confidence in the future of both the company and

the Kenyan marketplace.

Our decision to underwrite the tssue was based solely on the need to raise the funds

necessaly for KBL's exPansion into Tanzania and thanks to our investment, thls has

been achieved at minimal cost to KBL. A 457o shateholding in KBL is not what any

of us desired or expected. Whilsr clearly happy to have made this investment, we are

disappointed that there was not more support for the issue from both individual and

institutional shareholdels from within Kenya."

Looking to the future, and further to undertakings given both pr iol to and duling the

Rrghts Issue period, Guinness also confirnts that:

. It has no intention of Iaunching a lakeover bid foL Kenya Breweties.

. lr wilt consider at an apPlopriate time and strbiect to favourable market condi-

tions, selling some, ot:all of the shates it acquired through the Rights Issue' in

excess of its Provisional Allotment.
. There will be no change to the curtent wolking relationship between Guinness

and KBL as a result of the Rights Issue.
. As the largest minolity shareholder, Guinness will continue to work with the KBL

management to help strengthen and protect the company's position in East AfIica'
. It believes the shareholding is a positive financial investment' and that rhe K-EIL

shaLes ate undetvalued both itr terms of rhe medium and Iong term plans of KBL,
and when compated with the net asset value of the company.

. It will not seek any furthet non-executive board reprcsentation as a result of the

incleased shareholding.
. Ir will continue to offer KBL access to whatevet resoutce is deemed appropliate

and necessary by the company.

With regard to the future relationship between the two companies, David Hantpshire

declared: "As we have stated many times in the past, we want to strengthen fur-
ther the partnership between our two companies' KBL will continue to be the

effective owner of Guinness, the world's greatest beer brand, throughout East

Africa. Guinness will continue to provide whatever management' technical and

marketing support which KBL requests."

rssLreu uy Guilness Africa

For lirrther enquiries, please contact :

Cotin Church at Church Orr & Associates Ltd, Nairobi Tel: 225103 Faxt 219787

Public Relations Consultants for Guinness Africa

(:f!
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MEMORANDUM BY COMPETITION AUTHORIfi OF KENYA TO SENATE STANDING
COMMITTEE ON TRADE, INDUSTRIALIZATION AND TOURISM ON A PETITION ON
FRAUDULENT DEALINGS AT DIAGEO PLC, EAST AFRICAN BREWERIES LJMITEN

KENYA BREWERIES AND UDV (KENYA) LIMITED

The Competition Authority of Kenya ("the Authority") in response to the invitation by the

Senate Committee on Trade, Industrializahon and Tourism regarding Petition on fraudulent

dealing at Diageo PLC East African Breweries Limited, Kenya Breweries and UDV (Kenya)

Limited, makes its submissions as follows:

A. Background

1. The Authority is a State Corporation established by Scction 7 of the ComPetition Act No. '12

of 2010 ("the Act"). The mandate of the Authority is to enforce the Act with the objective of

enhancing the welfare of the people of Kenya by promoting and safeguarding effective

competition in the national economy and protecting consumers from unfair and misleading

market conduct.

2. The Authority achieves the above mandate through regulation of market conduct and

structure. Regulation of market conduct involves investigation into conduct such as Abuse

of Dominance, Restrictive Trade practices, Abuse of Buyer Power, and Consumer issues and

complaints. Regulation of market skucture involves approving or disapproving of mergers

after analyzing their likely effects on comPetition.

3. Section 31 of the Act mandates the Authority to rec€ive and investigate complaints

amounting to any conduct or proposed conduct that is alleged to constitute or may

constitute an anti -competitive conduct.

4. On restrictive trade practices, section 21(1) of the Act prohibits agreements between

undertakings, decisions by associations of undertakings, decisions by undertakings or

concerted practices by undertakings which have as their object or effect the Prevention,
distortion or lessening of competition in trade in any goods or services in Kenya, or a Part

a
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of Kenya, unless they are exempt. Some of the collusive practices prohibited under this
section include; price fixing market allocatiory collusive tendering/bid rigging and output
restricti on.

5. On the aspect of dominance, section 23 (1) of the Act provides the criteria for determining a

dominant position. Specifically, an undertaking is considered dominant if:
a) controls not less than one-half of the total goods produced, supplied or distributed in

Kenya or any substantial part of Kenya; or
b) controls not less than one-half of the services that are rendered in Kenya or any

substantial part of Kenya.

6. Section 23 (2) further provides that notwithstanding the above an undertaking is also
deemed to be dominant for the purposes of the Act where the undertaking:
a) though not dominant, controls at least forty per c€nt but not more than fifty per cent of

the market share unless it can show that it does not have market power; or
b) controls less than forty per cent of the market share but has market power.

7. section 24 (1) of the Act prohibits any conduct which amounts to the abuse of a dominant
position. These include;

a) directly or indirectly imposing unfair purchase or selling prices or other unfair trading
conditions;

b) limiting or restricting production, market outlets or market access, investment;
c) Predatory pricing and

d) Discrimination in dealing

8' Further, section 9 of the Act elaborates on the various functions of the Authority such as;

participatint in deliberations and proceedings of govemment, govemment commissions,
regulatory authorities and other bodies in relation to competition and consumer welfare;
making representations to govemment, government commissions, regulatory authorities
and such other bodies on matters relating to competition and consumer welfare and
advising the govemment on matters relating to competition and consumer welfare.

11. The alcohol industry in Kenya is an essential sector of the economy, with a wide range of
alcoholic beverages produced and consumed in the country. The manufacture of formal
alcohoiic drinks in Kenya dates back to 1922 when two brothers from England, George and

?
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Charles Hurst, started brewing beer in Kenya. The two formally incorPorated their -- 
--'

business as a private company under the name of Kenya Breweries Ltd. Prior to that the

alcoholic beverages market in the country was supplied by imported products and

traditional liquor.

12. Alcoholic drinks manufactured, distributed and consumed in Kenya are either formal or

informal. The informal alcoholic drinks will constitute the illicit brews that arc

manufactured and consumed without any form ofregulation on quality, safety, packaging

and selling therefore unlawful. Due to their availability and affordability, illicit brews

appeal most to Kenyans of small means in rural areas and slum dwellers in cities and towns

in disregard of the dangers posed to them by these illicit drinks.

13. The formal alcoholic sector constitutes the licensed alcoholic drinks sector which can be

broadly categorized based on the method of manufacture as brewed alcoholic beverages

(beer), distilled alcoholic beverages (spirits) and fortified alcoholic beverages (wines).

14. Markets for formal alcoholic beverages are therefore considered distinctively as beer

market, spirits market and wines market.

15. The market can also be viewed from the value chain persPective where the manufacture

of the specific formal alcoholic drinks (i.e. beer, spirits, and wines) as the upstream market

and the diskibution of the same downstream market as illustrated below.

Up.tr.arn narlat
Production of Bcet

Oirt.ibution ot
BG!r

Productbn of
Spi.ttt

0istrlbution of
Spirltt

Production o,
Winas

Diltribution of WinG! Do(!ratraarn
martat

16. EABL, through its subsidiaries Kenya Breweries Ltd and UDV, manufach:res various

brands of beer and spirits. It is currently not engaged in the manufacture of wines in Kenya.

a
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17. Notably, there are significant barriers to entry in this market such as opening a brewery
and setting distribution which is capital intensive and brand loyalty. Incumbents such as

EABL and Keroche have elaborate distribution networks that guarantee their brands reach

all comers of the country which is achieved through contractual arrangements with
distributors. These barriers to entry hinder entry and expansion of the players in this
market give the incumbents market power which can be aburd to the detriment of the

consumers.

C. The Mrior Plryere in the Alcoholic Beverager Market in Kenya

18. As indicated above, the alcoholic beverages market is composed of three sub-markets; the
production of beer, spirits and wines as well as their distribution.

a. The brewed alcoholic beverages (beer) market
19. The Kenyan alcohol market was valued at approximately Kes. 330 billion (approximately

$3 billion) in 2021. Beer is the most popular alcoholic beverage in Kenya, accounting for
about 63% of the market share of alcoholic beverages. Spirits are the second most popular
alcoholic beverage in Kenya, accounting for approximately 27% of the market share.

20. The brewed alcoholic beverages market in Kenya currently has two major players, EABL
through its wholly owned subsidiary KBL and Keroche lndustries. As at 2020, KBL had
a 907o market share of this market while its closest competitor, Keroche Industries had 2olo

of the market. The rest of the players; Heineken, SABMiller Bacatdi, Pemod Richatd, and
KWAL controlled 8% of the market share. However, with respect to the supply and
distribution of alcoholic beverages market, EABL has an estimated market share of 71%t

according to a 2017 Euromonitor report.

21. Premised on the above, KBL being a subsidiary of EABL which controls 100% of its
shareholding, enjoys dominance approximately of 90% of the market share which falls
above the threshold percentage (50 +1 %) as stipulated in Section 23 of the Act.

I hltps://(lili,nr.cnn corn/2ll i)l 'r nlnrlet-rnD.r; i'1d tr\.h ln l
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22. As discussed above, the formal alcoholic beverages market in Kenya is composed of

various major players such as East African Breweries Ltd (EABL) which is the dominant

player, and its holding companies as well as subsidiaries which are located in Kenya as

enumerated below.

b. East African Breweries Ltd (EABL)

i) Diageo Kenya

23. Diageo PLC is a British multinational alcoholic beverage company/ with its headquarters

in London, England. It operates from 132 sites around the world and has over 200 brands

across beer and spirits. The company was formed from the December 1997 merger of

liquor and beer giant Guinness PLC and alcohol and food power Grand Metropolittr, I'LC.

24. Diageo PLC operates in Kenya through its wholly owned indirect subsidiary, Diageo

Kenya. Diageo PLC indirectly holds a 50.03% stake in EABL through its wholly-owned

subsidiary, Diageo Kenya'

ii) East African Breweries PLC (EABL)

5. EABL is the leading branded alcohol beverage business in East Africa with a wide range

of beer and spirits brands. The Group's extensive network of breweries, distilleries, and

distribution facilities span across the six regions within which it operates in East Africa,

especially concentrated in the three core regions of Kenya, Uganda and Tanzania

26. EABL is majority owned by Diageo PLC (50.03%) through Diageo Kenya, while the rest of
the shares are held by other investors in the stock market. The Group's brands are a

combination of local beers and intemational premium spirits. These include: Tusker,

Guinness, Bell Lager, Serengeti Lager, Kenya Cane, Uganda Waragi, Smimoff and fohnnie
Walker, among others.

27. The EABL Group has a network of independent distributors spread across the East African

region. These distributors supply EABL Group products to outlets directly or to other

stockists who then sell to outlets that interface directly with the consumers of beer and

spirits

6,v
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iii) Kenya Breweries Limited (KBL)

28. KBL has been a leading brewer in Kenya since it began operations in 1922. The company

is wholly owned by East African Breweries PLC. The Company operates two breweries,

one in Nairobi and the other was recently commissioned in Kisumu.

29. KBL is a subsidiary of EABL which has 100 o/o shareholding. The company's core business

is brewing of beer, bottling and distribution of alcoholic and non-alcoholic beverages.

Some of its key brands include: Tusker Lager, Tusker Malt Lager, Tusker Lite, Tusker

Cider, Pilsner, White Cap, Whitecap Crisp, Senator, Guiness and Balozi, among others.

30. Other players involved in the formal brewed alcohol beverages who are competitors of
KBL are micro-breweries such as 254 brewering company, Ozzbeco Kenya Limited, Tona

brewering Limited, Bila Shaka Craft brewery and Big Five Breweries Limited.

iv) UDV (Kenya) Limited

31. Established in 1962, UDV (Kenya) Limited is majority owned by Diageo PLC which holds
54% of its shares and East African Breweries PLC which holds 46.3% of its shares. Its core

business is the manufacture, marketing and sales of spirit-based alcoholic beverages. It also

imports and distributes premium spirit brands from Diageo. The brands produced and

marketed in Kenya are Smimoff, Gilbeys, Chelsea, Richot, Kenya Cane, V&A and Bond 7,

Chrome and Triple Ace. Other intemational gorporate brands which the company imports
and distributes include: Baileys, Johnnie Walker range, Gordons, ]&B Whisky, Captain
Morgan, and VAT 69.

32. Competitors of UDV in the country include London Distillers, Patialla Distillers,
Monument Distillers, Two Cousins Distillers, Elle Kenya Limited, Africa Spirits Limited
and Crywan Enterprises.

v) East African Malting (Kenya) Limited

33. The company plays a vital role of supplying brewing raw materials in the form of mait,

barley and sorghum to the brewing units of the EABL group in Kenya. The company is
wholly owned by EABL.

a Cxv{t*
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vi) Central Glass Industries Limited (CGI)

34. It was established in 1987 in Kenya to produce glass containers. It is wholly owned by

EABL. CGI is a fully integrated container glass manufacturing plant with additional

printing facilities for bottle labelling with a melting capacity of 140 million tonnes Per

annum. The plant supplies domestic and exPort market.

vii) Keroche Breweries

35. As earlier mentioned, Keroche Breweries is second biggest player enjoying 2% market

share in the beer market. The comPany started in 1997 as a small family business as a result

of a market survey conducted by the Founders Joseph and Tabitha Karania. Keroche had

been manufacturing and distributing fortified wines until 2008 when production of

Summit Lager and Summit Malt beer started.

c. The distilled alcoholic drinks (Spirits) Market

35. The spirits markets in Kenya is supplied by Five (5) major players and other small

distilleries that operate within townships because of their limited capacities. There are also

intemational brands in the market.

37. The five notable producers and suppliers of spirits in Kenya are; EABL through its

subsidiary UDV, Africa Spirits Ltd, London Distillers, Keloche Breweries and Kenya

Wine Agencies (KWAL). Kenya Wines Agencies Ltd supplies its own and specified brands

of spirits like Kibao Vodka, Huntels Choice, Viceroy, amongst others. Tanzania f)rshllers

Ltd the producer of Konyagi spirits also supplies sPirits in Kenya. The other players are

small distilleries and importers which are licensed and spread throughout the country.

d. Fortified alcoholic drinks (Wines) market

38. Wine is an alcoholic beverage made from fermented fruit iuic€, usually that of grapes.

Wines made from other fruits are usually named after the fruit from which they are

produced (for example, apple wine or elderberry wine) and are generically called fruit

wine. Wine can also refer to the higher alcohol content of starch-fermented or fortified

beverages such as barley wine, sake, and ginger wine.

39. The Kenyan market is served by players such as Kenya Wine Agencies Limited (KWAL),

Leleshwa Wines, Keroche Industries, imPorters of wines (notably Nairobi Vitners Ltd and
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Wines of the World Ltd), and small cottage wineries. According to Euromonitor
International, imported brands have continued to be more prominent than local brands
because Kenya is still fairly new to the wine manufacturing business and local brands tend
to be perceived as being of inferior quality to imported brands.

40. KWAL is considered the major player in the wines market in Kenya. It is a state corporation
and limited liability company incorporated in Kenya. The company is owned by South
africa's beverage firm, Distell Limited, which is a world renowned South African
Company with a 55.44% shareholding. The other shareholder is Kenya
Development Corporation (KDC) with 43.770/" shareholding. Some of its wines
include Cellar Cask, Caprice Wine, the Altar Wine and Drostdy Hof, amongst others. The
second major player is lrleshwa Wines which is located in Naivasha. Imports from South
Africa, Chile, Argentina, Italy and France also supply the local market.

D. Previour Invcetigations atainst EABL

a, East African Breweries Limited and its diskibutors (2003)

41. In 2003, the then Monopolies and Price Commission (the Commission) received complaints
from anonymous East African Breweries Limited (EABL) distributors. Their complaints
were that:

a) The company was setting the wholesale price structure forcing the distributors not
to sell any brands at any price different from those recommended without the
Company's prior agreement;

b) The EABL could terminate its agreement with the distributor if the latter sold the
company's products at prices other than the recommended prices;

c) Whereas EABL distributors could not vary prices of the products in relation to
increase in transport and other related costs, EABL had provided for specific
escalation clauses in their dealings with two distributors, namely; Tibbett & Britten
and Express Kenya Limited in which these firms could automatically adjust their
returns to cater for specific increases in their distribution costs.

42. The complaint triggered the Commission to launch an investigative study of the alcoholic
beverages sector. the following are some of the practices that were deemed to have
breached the Restrictive Trade practices, Monopolies and Price Control Act (Cap 504):

a ?
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a) Territorial Allocation: It was found that KBL and each diskibutor, suPer distributor

and transporter had an arrangement defining the geograPhic area within which the

distributor must sell/transport its products. This arrangement eliminated the

possibility of any intra-brand competition because the distributor was a monopoly

within the defined territory.

b) Exclusive Dealership: The agreement between KBL and each Distributor and Super

Distributor barred the distributor from being concemed or interested directly or

indirectly in manufacturing, importation, marketing distribution, or sale of any goods

which are similar or competitive with KBL brands in the Republic of Kenya.

c) Price Fixing: The Distribution Agreement between KBL and each distributor and

Super Distributor empowered KBL to fix the wholesale prices for resale of its brands

from time to time and the distributors could not sell at any price or prices different

from the ones fixed by KBL.

43. The Commission invoked section 15 (3) of Cap 504 and required EABL to revise their

distribution agreements with their distributors to remove clauses that provided for

teritory allocation, exclusivity in dealing and fixing of wholesale prices. It did not

oblige and was therefore invited to negotiate a Consent Agreement in accordance with

section 15(3). They refused to negotiate the Agreement prompting the Commissioner to

recommend to the Minister to make an order regulating the practices in question. There is

no indication in the file that the Minister took the requisite action.

b. Keroche Breweries and East African Breweries Limited (2009)

44. Keroche filed a complaint with the Commission alleting that East African Breweries

Limited were:

a. hindering promotion of Summit Lager through removal and destruction of Keroche's

advertisement materials by East African Breweries (EABL)Limited,

b. threated and bribed bar operators to stop dealing in Keroche products, and

c. collude with banks to recall loans owed to banks by Keroche and its distributors.

45. Although there was no tangible evidence, oral evidence corroborating allegations (a) and

(b) was overwhelming from the distributors of Keroche and retail outlets. There was also

a preliminary finding on exclusivity arrangement with Senator branded bar owners not to

sell competing products.
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46. EABL was invited by the Commission to comment on the allegations by Keroche and
findings of the Commission but denied involvement in any of the alletations. Regarding

the position of the Commission that the S€nator branded bar arrangement was restrictive,
EABL explained that:

a) its sales represcntatives rvere able to negotiate with bar owners who therefore agreed

that the outlets be branded Senator by painting them Senator Keg brand, donning
Senator KeB table mats and having Senator Keg branded chairs in the bars;

b) Senator branded bar owners were not prohibited from stocking/s€lling other
competitors' brands; and

c) EABL could not refuse to deal with the Senator branded bar owners on account of
those bars stocking/selling other competitors' brands.

47. Premised on the above clarification/explanations, the Commission concluded that the
arrangement with S€nator branded bars was not restrictive. The Commission therefore

closed the case since there was sufficient evidence to proceed with the matter.

c. East African Breweries Limited and Maxam Limited (2010)

48. A complaint was lodged to the Commission by Maxam Limited who was a local distributor
of Heineken brand of beer accusing EABL of;

a) removal of advertising materials of Heineken from market outlett
b) entering into exclusivity deals with outlets to prevent them from stocking other beers,

especially Heineken,

c) entering into arrangement with outlets like Nakumatt Limited to accept only EABL's
fridges and prevent the stocking of Heineken beer; and

d) offering beer outlets fridges to be exclusively used for the brands of the EABL.

49. Allegation (d) was not pursued by the Commission because an enterprise could not be

encowaged to joyride on the investment of a competitor. This was because: (1) joy riders
would have undue competitive advantage over the those who have invested in the coolers
!t has cost them nothing to provide the facilities and (2) encouraging joyriding would
adversely affect innovation and investment since nobody will accept to tie capital in those
ventures to be enjoyed by the competitors without incurrint any cost.

50. The outcomes of the investigations were that;

a) There was no evidence of removal of advertising materials of Maxam Ltd by EABL or
its agents,
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b) There was no proof of any form of contract between EABL and outlets of alcoholic

beverages which hindered stocking of Heineken, and

c) There was evidence of an agreement between EABL and Harlequins Bar which barred

the outlet from accepting fridges offered by suppliers of alcoholic beverages that

compete with EABL products.

51. The Commission invoked sections 15(1) (a) and 15(2) of the Act, which required EABL to

comment on the allegation and proPose measures that they intended to take to bring their

business practices into conformity with the Act within 14 calendar days from the date of

the letter.

52. EABL agreed to review arrangement with Maxam with a view to ensuring that its

provisions conformed to the provisions of CAP 504. They consequently amended, to the

satisfaction of the Commissiory articles of the Agreement which;

a) hindered stocking of alcoholic beverages that competed with its Products and

b) barred the outlet from accepting fridges offered by suppliers of alcoholic beverages

that compete with its products.

d. Competition Authority of Kenya v KBL (2014)

53. In March 2014, the Authority pursuant to section 31 of the Act initiated investigations into

the formal alcoholic beverages sector in Kenya. Among the findings made by the Authority

during the investigafion was that Kenya Breweries (KBL)/EABL was engaged in territory

allocation and was specifying brands to be suPPlied by the distributors hence undermining

the intra-brand competition. A further Full investigations also established that the

Distribution Agreement between KBL and its distributors was restrictive leading to the

lessening of intra-brand competition because it provided for both territorial and brand

exclusivity.

54. In March 2018, the Authority engaged Kenya Breweries Ltd (KBL) in a settlement Process

pursuant to section 38 of the Act. The settlement entered into required KBLfuDV to:

a) Review and amend the then existing Distributorship A8reement to remove clauses on

territorial and brand exclusivity;

b) Rollout the amended Agreements to all its distributors and provide the Authority with

at least two copies of the executed Agreements within two months from 13th

November,2017;
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c) Implement an Internal Competition Compliance Programme and conduct
competition law training for its key personnel at least once a year; and

d) Review the compliance policy biennially.

55. KBL/UDV adhered to all the terms of the settlement agreement as was established by
subsequent compliance checks carried out by the Authority, with the last compliance check
having been undertaken this year.

e. Keroche Breweries Ltd v EABL & KBL (2019)

56. Thc Authority investigated allegations of abuse of dominance in the Euro Brown Beer

bottle market follou,ing the receipt of a complaint from Keroche Breweries Limited
(Keroche). Tlre issues surrounding the case were also part of a court petition, Cil,il Case

E47'1 of 2019, in which a ruling reterred the matter to the Authority.

57. The complaint was pegged on allegations of abuse of dominance due to the embossing of
the Universal Euro Brown beer by EABL. Kerodre alleged that these actions were aimed at

distorting a natural universal use bottle market to enable KBL collect more bottles from the
market than was initially injected. Keroche further alleged that these actions were also

aimed at imposing exclusivity which distorted the bottle exchange market.

58. Following conclusion of the investigation, the Authority noted that there was no abuse of
dominance by the actions of KBL embossing Euro Brown Beer Bottles. However, the
Authority noted areas of concem, though then not raising competition issues that could be

a recipe for concems in the future. Specifically, the Authority noted the following;
a) There appeared to be a mix up of both parties' bottles in the market, considering that

both parties targeted the same retail outlets; and

b) There seemed to be no clear mechanisms in the market on the treatment of
competitors' bottles.

59. In order to cure the inefficiencies observed in the bottle management system, the Authority
came up with various suggestions to the parties and invited them to come up with
amicable solutions to resolve their industry issues. One of the parties however declined
the invitation and with no contravention to be remedied, the Authority had no powers to

impose such obligations on the parties. As such, the Authority closed the investigation.
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50. This is an area that the Authority intends to consider soft regulation mechanisms such as

the issuance of guidelines specific to the sector and establishing a code of practice for

industries where in the Authoriq/s opinion depict market failures, inefficiencies, supply

chain integrity issues and/or problem of hee riding.

E. Culpability of EABL for Anti-competitive practices

61. From the foregoing, the Authority has initiated various investiSations against EABL. While

in some of these investigations no contravention of the Act was established, in other cases

such as Competition Authority of Kenya v KBL (2014) and East African Breweries

Limited and Maxam Limited (2010), the Authority had pursuant to s€ction 36 (d) of the

Act, directed for the distributorship arrangements with distributors to be amended in

order to adhere to the provisions of the Act.

F. The Subiect Mergen
62. One of the issues identified by the Senate that required the Authority to address was

whether the defunct Price Control and Monopolies Commission investigated the

acquisition of majority shares in EABL in 1997 by Cuinness and the share restructuring in

2000 culminating in Diageo Kenya PLC acquiring majority shares in the Company.

53. The Authority has noted that the records Pertaining to the above mergers were duly

destroyed in accordance with the records management Processes. As such, the Authority

cannot ascertain how the above mergers were analysed and the relevant approvals

granted.

G. Conclusion and Way forward

64. The alcohol beverages market in Kenya is an essential sector of the economv, with a wide

range of alcoholic beverages produced and consumed in the country. This market is

composed of three sub-markets, the production of beer, sPirits and wines as well as their

distribution.

55. The brewed alcoholic beverages market in Kenya currently has two major players, EABL

through its wholly owned subsidiary KBL, and Keroche Industries. As at 2020, KBL had

a 907o market share of this market while its closest comPetitor, Keroche Industries had 2olo

g
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of the market. The rest of the players shared the remaining 87o of the market share. These

8% comprises of small local brewers and importers of international brands such as

Heineken, SABMiller Bacardi, Pemod Richard, and KWAL.

66. There are significant barriers to entry in this market which cushion the incumbents from
effective competition and may lead to exploitation of consurners.

57. The presence of anti-competitive conduct towards distributors is a subject that the
Authority has dealt with in previous cases sudr as Competition Authodty of Kenya v
KBL (2014), in which the Authority in a settlement proc€ss pursuant to section 38 of the
Act directed KBL and UDV to review and amend their existing distributorship agreements
to remove clauses on territorial and brand exdusivity. KBI./UDV adhered to all the terms
of the settlement agreement as was established by subsequent compliance checks carried
out by the Authority, with the last compliance dreck having been undertaken earlier this
year.

68, The Authority continues to monitor the market to ensure the dominant player does not
engage in abuse of its dominance to the detriment of consumers and new entrants.

Dr. Adano W. Roba

Ag. Director-General
.i- October, 2023
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ADENDUM

MEMORANDUM BY COMPETITION AUTHORITY OF KENYA TO SENATE STANDING
COMMITTEE ON TRADE, INDUSTRIALIZATION AND TOUR]SM ON A PETITION ON
FRAUDULENT DEALINGS AT DIAGEO PLC, EAST AFRICAN BREWERIES LIMITED,
KENYA BREWERIES AND UDV KET.JYA) LIMITED

Further to our memorandum to the Committee dated 4th October,2023, please find the following
additional information on the take overs involving East African Breweries Limited

Partiee to the

Merger/takeover

Natur€

Merger/takeover

of Year Comrnent

Kenya Breweries

Limited (KBL)

and Tanganyika

Breweries

KBL acquired shared in
Tanganyika Breweries

leading to the formation

of East African

Breweries Limited

1935

and
'1936

No approval required as the target

companies were outside Kenya.

Also there was no Competition Law

in place at the time.

EABL

Uganda

Breweries

and EABL acquired 60%

stake in Uganda

Breweries

1959

EABL and

Guinness PLC

Guinness PLC bought
25.17" stake in EABL

"1997 No approval required as there was

no acquisition of control.
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EABL and

Guinness PLC

Guinness PLC bought

more shares in EABL

increasing its stake to
40.68"/"

1998
Acquisition of control could place

when the acquiring company

acquired 50olo+.

EABL and

Guinness PLC

Guinness PLC bought

more shares in EABL

increasing its stake to
&.550/"

1999

EABL and

Guinness PLC

Guinness PLC bought

more shares in EABL

increasing its stake to
50.03%

2000 Approval was required but there is

no evidence of approval.

Available information shows that

the transaction leading to change of
control took place in the stock

exchange before the parties applied

for approval pursuant to the

requirement of the Restrictive Trade

Practices, Monopolies and Price

Control Act, CAP 504, Laws of
Kenya.

But we do not have any evidence

that approval was sought and

granted.

Dr. Adano W. Roba
Ag. DirectonGeneral

9n October, 2023
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Choirmon,

Trode, lndurtrlolhodon ond Tarrirm Commlu.e,
Ihe S€not€ o{ Kenyo
Porlioment Euildngs
P.O. Box 41842 - 00100
Noirobi

Ihrough

fh. HonourobL CLrt
Th. S.notr ol K.nllo
Porlioment Bulldings

P.O 8ox 4l&42 - OOIO0

Noiroti
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Advonc. by E noll
Odglnol by rrodrd hond ddhrrry

Atrndon:
Emoll:

Mr, Jeremioh M. Nyegenp, CBS

clerk senole(rporrLoln.'nl oo.ke / lrodeindtouflsmcomm scr)otq({gllfqmglLgg !!

Deor Sir,

Rcr Clorlftcotbn oo tho Frddon Dotrcl 3O Moy 20Zl or Abgrd FrcrdtL'|l Dmllng.

Eost Alricon Brgweries PLC {EABL) under3tonds ond deeply respact! th€ Sonote's owsight role in shoping business
proctic$ in Konyo. We ore po.ticipoting in these proceodlngs in good foih tor the greotor good of our nollon.

ABOUT EABI.

EABI- is o Kenyon multinotionol business estouished in 1922 ond heodquortered in Noiroti. EABL operotes
exlensivsly throughout the Eost Alncon r€gion ond is publicly listed o.r the Noirou Securilies Exctronge. EABL is

olso cross{isted m the Ugondo Securid.s Exchong€ ond tha Dor 6 Soloom Stock Exchongo, opitomidng o
Kanyonorigin multinotionol with substontiol ragionol lnfl uonc€.

EABL san€s os o hub lo. Diogeo's Ahico ond globol op€rotiom ond occommodotes o voriety ol spclollzrd
businors unlts thot furnish o ronge of s6rvic6s ond expeni3g globolly, encompossing the Diog€o Africo:
l. lnno/otion Hub
2 Procurement Centro ol Excollence

3 Logislics Hub

4. Digilol Morketing Hub

5. Corporote Relotioos Centr€ of Exi:ellence

6 Digitol ond Tochnology Hub

EABL hos o producliv€ volug choin ocross the region which covers lormers, emFjoyges, suppliers, dishbuto.s,
reloilers ond the hospitolity rnduslry. Thrs rs drrsctly monogod by o worklorce ol over '1400 direct employe€s
working in portnershrp wrlh lhe dillerenl stokehdderi EABL olso hos over 156 personnel deployed in voriou!
Dioqeo busrnessss qnd hubs ocross th€ world either 05 expotriotes or experls in globol tunctioos.

Frnolly, EABL's oword wanning producls ore responsrdy morketed, exported, sotd ohd ore prele od by odult
consumers ocross the world os goods tn<rde in Konyo The net resull ,s lhol [ABt rs lhe lorqesl aonlnbulor ol
domeslic ercise rrr Kenyrr onct lhe 5r!(on.l lorqerl loxpoycr rn Kenyrr ront,rbrr|n() t() th.' (levek)prr)errl ol out



THE PEITTION

we ocknowledge lhe P€lition liled by Mr. Rono Nichdos on 30 Moy 2023, which is rponsored by the Sofloto( fo.
Botnel Co.rnty, Mr' Hillory Srgei lthe P€tition). The Pstition oddr€ssas concerns of oltegod froudulent oclivities withrn
EA8L,

ln th€ obrence of o lormol extension o{ tim€ or ony oth€r legol procoss to €xtend tim€, w€ were quire surpris€d to
rec€iw your lgtter doled Z August 2023 requosling EABL to rospond to four specilic quostions o.ising f.om th6
Potiton Nonethelest w€ ore keen to oddress the con€erns roised ond provide odditioiol comtext without ony
preiudlce to our rights undsr the low in order to bring lhis moter to o logicol conclusion.

EABI R€SPONSES TO OI,ESNONS

I tok€ this opPortunity to reP{esont EASL ot this commine€ ond,rve hove p.epored theso respons€s to the foer
questions.

OUESNON ONE - IHE SIRAIEGIC BUSINESS IMPAC-r AND BENEFTTS Of T}IE ACOUISMON OF AN
AODIT'ONALI5% SHAiEHOLOING IN EABL BY DIAGEO PTC IN 2023.

Pa8el2of3
EABL submitted o w ttsn response on 27 June 2023 (andos€d herewith 05 Anncxture tl psnned by our Group
Legol Dir€ctor, Mr. Nodido Rowlonds subsequently, on 6 Juty 2023, Mr. Nodido, occomponiod b,y o delegoton
from EABL ond legol reprc€nlotiv€s hom Coulson Hornsy Advocotes lled by Mr. Richord Horney), convened with
the Senote Stonding Cornmitlae on Tourism, T.ode, ond lndustrlolizotion lthe Committeel lor o compr€hensi\€
disc1, ssion.

Our position is thot lh€ Petition locks crodiblity ond hos no legol o. solid grourrds ond heoce we onticipoted tho
inquiry into his moter to cmctude by 31 Juty 2023, os stipulot€d b'y stonding orders 23g l2). which gives o 60-
doy stotutory daodlino

Dogeo Kenyo Limit€d lDiogeo Kenyo) ocquired on oddiriooor 15% shqrehdding in EABL in 2023, by woy or o
fublic Tender Olfer lo oll EAB| shoreholden. This tronsoction wos oppro/ed by rho CoF ql Mo.kets Autho.ity
lcMA) ond relovont .e9uloto6. Henca Diogeo Ksnyo incr€osed it5 shorehdding in EABL from 50.03% ro 65%.
Enclo'€d herolyith os Annaxrur. 2 is the fublic Tender ollgr os odvsrtised in tho locol doilies.

This ttonsocuon v/or lhs singl€ lorgest loreign dirocl inv€stmsnt in tha Kenyon stock morket In 2023 where Diogeo
Keoyo poid o to{ol ol KES 22.78n to EABL shoreholde.s in the morket. This wos recognized by His Erc€ltency tha
Prssident Dr' Ruto on 22d Morch 2023 durang lh6 bell .inging €vent ot the Noirobi S€curities Exchonge, os o show
o[ confideflc€ in the locol Kenyon morket by loretqo investols.

OUESTION II,VO - WHETHER IHE ACOUISITION BY DIAG€O PI.C IS A CONSOTIDATION OF THE AUEGED
TRANSFER TO AND EVENTUAI. TAKEOVER BY HEINEXEN OR CASIEt GROUP.

fhele is no evidencs to substonliote Ihir clolm ond we humbly submtl lhol it should be keoted os o lolse ollegotron

As port ol ils disclosures in the 2023 Public Tender Otler, Dogeo Kenyo disclose.i thot rt hocJ mode no og.eement
or orrqngemont lo sell EABt shores to ony othe. person

We requesl lhol lh(' Politrone, r\ ( u{ltrOned (rgOinsl mOktng lolSe or Unsubrtohtloted olkrqotrons os thrs con couse
sgnous horm l() bustnossr:s



OUESNON IHREE . WHY EABL WAS UNDERTAKING COI.ISIDERABI,I DOWNSIZING DESPM CONSISIENT
POSIING OT MARGINAI PROFITS

EABL hos not er€oged in ony corporote dournsizing initjqtives wiftin tho post docodo

EABL hos chonnsled iub6tontiol inwshents exce€ding USD 640M lcirco KES 96 billionl during this period,
locilitoting significont job c.eotion. Notobls instonces of sudl investments includsl
'l) Ihe ollocotion ot USO 120 million lcirco KES 14 t llionl lor ths estoblishm€nt ol the new Kisumu Brewary in

2019.

2) A further injeclion of USD 42 million lcirco KES 6.3 tilliool in 2OZ towords supply o, g(sen energy rhrough the
dev€lopm€nt ol thrso Bio.noss plont3 in Kenyo ond Ugondo, introducing o new busin€ss sagment cante.d
on lho utilizotion of previously discorded biomoss moteriols.

DesFite the ponounced odwrse repercussions of the COV|ll9 pondernic in 2O2O ond 20a oo the olcohol soctor,
choroclorized by tegulotory impositjons lcoding to bor dosures ond soles disruptions, no loyolfs rvere
implemenled, nor uore there reoluctio.rs in employe€ r€munsrotions. Furlheamore, we intonsiligd our heolth
insuronc€ prorisions to encomposs COVID-'|9 rolotod conting€ncies ond dispens€d hygiene kits lor employees'
lomilies.

As o moner ol foct, EABL hos not dorvnsl2sd os oll€ged, ond i is on o substontiol gro\rrth troloctory, o trend
.ellecred in ths ougm€fllolion ot the compon)/s totol osset volue hom KES 14 tillion in 20OO to KES ll0 billion in
2022. Growing ln tond€rn, hoi boen EABL'S cmtributim to Government roraoue ond shoroholdor retums in terms
of prolits ond dividorids.

OUESNON FOUR - PROVIDE JUSNRCANON FOR I}IE POUCY OF IHE DISPOSING OFF HUGE COIT,IPANY

ASSETS AND HOW LOCAI. SHAREHODENS HAVE BENEFTIED FROU THCSE SATES.

EABL hos not sold ony slrot€ic, critcolor p€rforming businsss ossets os olleged by the Pstitionor

Our osse6 monogem€nl strotegy is directy linked with lho futur€ slrot€gic vasion ol the business. This includes
evoluoting our ossot F,onlolio with the outcomo ol idantilying whot is fil tor purpose lo, the future of lh6 business.
OuI locus ls to invert smonly in copocity exponsion to porition our business tor luture growth ond m€€t cmsumer
dsrnonds eltoclivoly ond eflici€ntly. ln the lort l0 yeors, we how inieaed USD 640M (circo KES 96 blllionl in
itrotegic inwslmenls ocrcs the region.

As d€monstrotod obo\r€, \,r/e hove grown our oss€t bo5s, inwsted smortty to colar lor th6 chonglng envirorimenl
ond conrumgr londscope. As o.6sull ol thsse strqlegic d€cisions, our shor€holders hove consl$enlly recei\/ed
dgcent r6turns on thoir investgd copilol.

coNctustoN
We believe our subrnissions hove odequotoly oddressed you, concetns ond puls lhrs mollar to res(

Yourt lolrhtully,
tor: Eort AHcon Brlwlricr PLC

Page l3of3
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Jone Koruku, MGH

G.oup Monqging Dir.cto.
Chiel Executive Officer
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Mr JoEmioh M. t\{genti, CBS
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Altontion
Ernoil:

Deor St,

S!5l.ct Fol.. drd mqlldo{.lt p.ddoi dd.d 3O Moy 2O23 by Mr. Nldtohr

Hor,ouroHc Clerk, ws wish to bring tha lollo.ving mottaG tg y€i/r wggnt qttootion, ot reloto to th. P.titio.l

Wc war. lhod(od to loorn lrom tha PodionEnt *rbritc thot th. Petition wor prcrantcd to tha Sonote on 30 Mdy 2023

ond co.nmillod lo thc Sonot. Cofimhtoo on Trod., lndrr.t ioli.olbn o.rd louri.m l'th. Conmittee") on 31i Moy 2O23

We dro nole lhct lho Commitir nxl with tha Patilion r dl 22 June 20?l 'tocd'{i*r N Hitbl'qd o ludher meoting

hct b€on tcheddad lor 29 J6e 2023. Soth rtcotlngs oppcor oo tho Schcdule ol Co.nmittoe Slttmgr poblitM oo tho

Po.liomenl w.b6it..

All thir ho. b...! done wlthout ony notk. to EABL o. dry ol it! olliliote conponiei re|.fi.d lo in lh. Pdiioi {h.rioolt r
log.lhor lrlanod lo os 'EABUI qod/o, withorJl dforc,ing IABL o nghl ol.eflly to lho Pedlion.

Wo how olto dircovered - ogoin, lrom thc Podioment webiite, thd tho Pgtition hql be.n lixcd lor heoriig on 3'l Jut
2023. We ore ycl to bo giwn notio ol ony tuch h.oring.

Wilt€ut peiudico lo the oLrovo, we hov. rav,qred lh€ Potalio.! ond our p.eliminory rorpoor. ii lhol

The pr,rrchorc ol slrorohdding in EABL by Diogeo pk wo. &|e.rngl.lor9o5l lo.dgn direct i^ve$ment in Konyo in

2023 whe.. o tolol rlJm ol KSh! 22.8 8n wo! poid to th€ rnorkot lhl! ryqr recognizcd b,y Hit Erc.lLncy ha
Pteiirant Dr. Rulo on 22 Morch 2023 o o rhow ol co.rlid.nc€ in tho locol K.nyoi morLt by inv.3tort Thir

tronroction wo. opp'o!.d by fr. Codtd Morkgc Aufro.ity ICMAI

Coolrory lo th. lob. ond moliciou. o$..i;on.;n thc P.titaon, EABL did nol crole lo be o Kefvo^ co/rip ry -

insteod rl hos tronrlormcd g\rar thc yiort Into o tl orE locol Kcnyon nxrllnolionol, smplolng lhoulondt ol
Konyont o d Eosl Aldcont A locol ho,iagrqwn compony in portnar.hip vrith the ,inei globol patnort - bo$d
rn Ko^yo wilh o rl ong volua choin moking il o key driw, lo. growth ond p.orperity rn Kenyo

Iha totolity ol lh. olbgotionr irt the Potitoi oro ldrc, delomoto.y, h'ghly inllqrrnobry, o,ld lonrcl,ohol TIl€

Patjtioner ir hiding behind th. cloot ol the Sooola to os to puuiih lolF, mideoding dd d.lomolo.y mot.rid o,
ond concarning EAB| We ore concermd thot thg lolro ond molicioqr qll€gotions in lho Petiton how been
publirhed o'l the Porlioment webrite or il lhgy ore locluol, lhur exporng our buin*! ond lo<ol ond lorig.r
in!.ottor! lo 3oriou! ho.m ond ropototDn domogo.

OUR RCOUEST: Ihe lolro o.td molicrou! oll.gotronr in thii Pel ron b. hmediorcly romovrd hom tho Porl6m.nt
websito lo prolocl lhc inlog.ily ,opulotron ond conlid€nlrolry ol EABt

2. Ihe ollegolionr rn lhe Perrhoo ora rhe lubpct ., on(r(nng legol poceodrngr rn Hlgh Colrt Cqlrtltutiohol P.lltidl
249 ol 2016 Bh foAo Di ritxltorr Umd.d 1.. Diog.o plc lDiog.ol. Eott Arricon B..y.it . alc llABLl. K.nv6
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3.

B w-l.t umlr.d lxEll ord uDv l(f,rFl ltti.d luDvl. Thit core i3 y.l lo bo hoord ond r! o!!o the iubject ol

ievorol olho. conlontior,r5 l€ol proco€ding3 bcto.e the SuPrcrna Coun, Cou( ot ApPool o'ld lhe Hlgh Courl.

Th€ Polition b.lore the Saodc i3 ther.loro on oblt9 ol lho ploc€ss ol Ihe Sonol€, oirnsd ol inlorl€ling wilh lho

oogong liUgotion ond on ott mpt to uturP lh. jurirdiction ol lhg .ourt, by unlowlul meon;.

OUR REOiJESI: Ar p€' .rtouirh.d proc.doot ond tho rulo o, low, lho heonng schodul.d lor 3l July 2023 ond o{

p.ocoadlngi ond/or Co.nar*ttee irooting! ond to$ioo! relotng lo lhe Petilion ba vocolad to ollof, lor lho colr.li

to heor ood detsrmin€ th€ coss! beloro il.

Findly, qtr vrerv i9 lhot th. Petition do€r rlot preront ury aviionca o, orgumant ol thc mq(er! wilhin tha quthotity

ol the Seoolo 05 coolgmPlotad in ArticJ.96 ol lha Co.lttt'./tioo whirr clco.ly Provid.t lhol lho Sonoto:

3.1, .ep.asrntr the countior ond terwr to Folcct lhe inleruts ol coudliot sld coqnty gowmrnenlr

3.2. poaicipotG in low nEking lunctioh! cmcerning countica.

!.3. oxorcile! o/eraighl ora. notionol revanue ollocdod lo cornty go\rarnmenli; (md

3.a. podicipote. in ownighl ol rtot. oflice.! by co.rridring ond d.lonrihing ony rosolution 1o t.movo lh.
Proridonl or D€puty ftBidont kom ollico.

Tho dlogotionr in 0l€ Patitio.l rclotc to p.Nqta cqrrrErciol tronloc0,on! ond .ogulolory i.3t s3 thol orc oeltido 0re

B/rvicw ol lha Soool.

OUR REQi,ESII thi! Polltion thould ngl bc co.nn$[cd to tho Hoe$ or il dooi not invoke lho iurildiclion o, lh.
S6not. ot h ii not.alolad lo counliai or lholr lnlarollr.

ln condugoa, tlo raapedlulv rlqut.t thol ),ou exaagte yoqr porart undat Stonding Ordar No. t ond rule lhol the Sonolo

hqr no iu.irdictio.t to h.o. ond ddarmana tho Palilion o! tho .nqttgri roiicd qre belo.e comPetcnl oulhoriliet thot how

iu,lldlcllon lo heor ond d6t6rminc th!m. Ih6o includcr tha coutu o.td thc CttA This will uphold tho ruls ol low ond

.crp.ct the Co.rrlitrrtionol lirnitr ol lh. Sooora't lurididloo

W€ opp.acioto your ottontioi ond cmridarotioar ol thl! rYroltar

Yotxl hlthfully,
Fo. Eort Atdcon lr.rn i.. plc

Rowlcdr
Ororp l,.gol Dk clo.

Cc

Hon. ArEton Jdloh Xhgi, EGH, MP

Thr lloooJroUr Spokrr,
Thc Senore ol Konyo

Porliom.nt Buildingt,
P O. Bor 4l842.OOl0O.

Nonob.
Konyo

Mr. Tony Mrongo
Portnar

Eornronr Low

sth Floo., Werl Wing, lC[A l"ion Cenlro

Riverrido Po.k, Ch'rorrrc Rood, Nortobl

PO gox 10643 OO10O, Norrobr. K€nyo

www bowmonslow com

[,!oose lrnd oltoahed o copy ol lho Petrtron lor your lurlher



D
KENYA REVENUE

AUTHORITY



L

6p Krr.rye REVENUE
TY

REPORT TO THE SENAIE STANDING COMMITTEE ON TRADE,

INDUSTRIALIruITTON AND TOI.'RISM

MARCH 2024

TTENYA REVENUE AUTHORITY
Conflrmed

o O Bor 482,t0 - 00100. NAlROSt

L,rrc l<'SrdpBll
Sign....... -.V -

Page r of u



The Kenya Revenue Authority (KRA) appeared before the Senate Standing Committee on

Trade, Industrialization, and Tourism on Thursday, lh March zoz4. During the meeting, KRA

provided insights regarding the Petition on Fraudulent Dealings at Diageo PLC, East African

Breweries Limited (EABL), Kenya Breweries Limited (KBL) and UDV (Kenya) Limited. The

outcome of the meeting was for KRA to provide additional information regarding the matter.

The information to be provided included the following;

l1

A list of all the KRA personnel attached to EABL plants since zorT and the reasons for

their re-calling;

The co-relation oftax collections and variances as occasioned by the decisions made in
(a) above;

Alternative dispute resolutions (ADR) between KRA and EABL, in particular, full
disclosures ofthe settlement ofADR z;

The current total amount of taxes in dispute;

The tax bonds issued to EABL by KRA; and

Any preferential tax waivers granted to F:ABL.

lll.

lv.

vi.

I wish to submit as follows:

The Table I below shows the list of officers posted to the various EABL plants and

their reasons for recalling. ,See Aturex t for the deployment letters.

Table r List of Resident Officers deployed and their reasons for recalling

1 Joel Kibaki Aug-r7 Dec-r8
tyear

zmonths EABL Nairobi
Internal Re-
organization

2 David Wekesa Jul-r8 Jul-zz 4 years EABL Nairobi
Internal Re-
organization

J Soila Kasero Dec-r8 Feb-r9 g montls EABLNairobi
Internal Re-
organization

i:\/r.,li .'. llJF /'1lll,l0hltY
,.ont i r,l eu \A " ,r,Page z of u
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Internal Re-

organizationEABL NairobiJan-21
1 year 3
monthsOct-194 Kennedy Macharia

Internal Re-

organizationEABL KisumuJul-23
3 years

gmonthsNov-195 Simon Adede
Internal Re-
organization

r year 6
months EABL NairobiAng-22Mar-er6 Tobias Ogendo

Internal Re-

organization7 months EABL NairobiDec-22Jun-zz7 Jacinta Mumo
Internal Re-

organization8 months EABL NairobiApr-23Alg-zz8 Godfrey Munga
Internal Re-

organizationEABL Nairobi6 monthsApr-23Irene Barkitoch Nov-229
Internal Re-

organizationEABL Nairobi9 monthsTo dateFelix Asuka May-2310
Internal Re-
organizationEABL NairobiTo date 9 monthsMay-2311 Moses Mutiso
Internal Re-

organizationEABL KisumuTo date 9 monthsMay-23t2 Dan Igunza
Internal Re-

organization7 months EABL NairobiTo dateJul-23John Kinuthia13

The data provided h Table 2 represents the revenue performance during the tenure

of the officers posted to the EABL plants. Regarding the variances in revenue

performance, it is notable that:

r. The Revenue performance is affected by the change in Excise Duty rates'

2. Taxes for the years zOzo and 2o2t were affected by the prevalence of the COVID-

19 pandemic, especially for beer.

3. MOnthly taxes vary on account of seasonal consumption patterns. For example,

December is always high due to the holiday season.

4. The revenue collected is based on the taxes remitted by the particular EABL plant

and not the amounts collected by individual officers.

5. Both KBL Kisumu and KBL Nairobi have a single PIN, and hence the payment of

taxes is through a unified PIN thus the collections cannot be separated'

' . . rr: ./f .'tuF Ai,TH0HITY
' 3'rf r"er;

.i .. Fj
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Table z: Revenue Performance during Officers'Tenures

The Commissioner issued a notice of assessment amounting to Kshs . 4,g14,325,436 on zlh
September zozz and the taxpayer objected to the assessments 28th October 2o22.

The Objection Decision was communicated to KBL on zznd December zozz. The Taxpayer was

dissatisfied and appealed to the Tax Appeais Tribunal (TAT) on 3.d February zoz3 and opted

to resolve the dispute through Alternative Dispute Resolution (ADR) on lh July 2023. See

Table g and, Tcble 4 below listing details of the dispute.

NB: The assessment was revised from Kshs. 4,3r4,325,486 to Kshs. r86,684,483 (Kshs.

84,626,817 agreed at objection and Kshs. 7c2,057,666 agreed at ADR).
\V,

6'. O- ao^qI

July t7 - Dec t8

1 Joel Kibaki 54,729369,967 11,767,t92,85s

Dec t8 - Feb t9
2 Soila Kasero

3 David Wekesa 9,564,666,577 r,97o,928,932

Oct 19 - Jan 2t
4 Kennedy Macharia

5 David Wekesa 57,879,80c363 8,783,629,o52

Mar zt - Jul zz
6 Tobias Ogendo

7 David Wekesa 48,485,729388 r8,o8S,o27,929

Jun zz - Aug ez
8 Jacinta Mumo
9 Tobias Ogendo 5,547,753,664 2,5o9,844,987

Jun zz - Dec zz
10. Irene Barkitoch
11. Godfrey Munga
t2 Jacinta Mumo

22,483,863,279 9,797,686,617

Aug 22 - Apt 2g
13 Irene Barkitoch
14 Godfrey Munga 3r,249,o42,323 t3,640,622,o59

May 23 - Date
15. John Kinuthia
t6. Moses Mutiso
17 Felix Asuka

28,r97,318,218 12,r32,506,198

Page 4 of u
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Table 3: Summary of confirmed taxes at assessment, objection, and TAT/ADR

+

e,

-+

*1.

$
\,

.-g

k

,rNY,. t::/Eir uE,ill -,;cBlTY
..r:ril,fO,,d

r ri 1 r t\AlR()ts1

Revised to Nil542,7o4,736542,1o4736
Corporation

tax

Expenses Cost of
Sales (COS) claimed
against taxable profits

Undisputbd
taxes paid at

objection

Ksh
13

Undisputed
taxes paid13,748,97oSales per VAT vs

Income Tax Return

-'...-J(sh-
55,231,6O8
Undisputed
taxes paid at

obiectlon

Undisputed
taxes paid55,23r,6o8 -Prohibited Input VAT

Revised to Nil
at objectionRevised to Nil49,o72,438

Penalty on
withholding VAT not
reriritted

Revised to NilRevised to Kshs.

424,8o3,758428,4oL,tso
VAT on Excise Duty
due from
unsupported exports

Value Added
Tax (VAT)

Kshs
1o2,o57s66

Revised to Kshs
196,253,527518,705,3o2

Management fees

and related party
recharges

withholding
Tax

>ei{se416]fi]Revised to Kshs
2,668,943,52s2,691,4t4,993Excise duty rebates

on Exports
- Ksh
r6,246,239
Undisputed
taxes paid at

objection

Undisputed
taxes paid

16,246,239Prepaid excise duty
claimed attributed to
sales made to DEFCO

Excise Duty

186,684,4833,832,o93,3164'3L4,325,436Total tax payable

Page 5 of u i(,b.aoa1



Table 4: Matrix of Disputed Issues

Corporation
tax

Expenses (COS)
claimed against
taxable profits

KRA charged tax on variances
identified between the raw materials
cost claimed by the taxpayer computed
using the standard costing method ald
the expected raw materials cost arrived
at by KRA using the conventional
method (COGS=Openinglnventory+
Purchases- closing Inventory).

*KRA's purchases were derived from
KRA's internal records (VAT Retums).

KBL provided documents including the
purchases ledger, sample invoices and
their cost of sales computation in support
ofthe standard costing method.

The review established some gaps in the
documents provided such as inadequacy of
the sample invoices (tiey did not cover all
the periods assessed). The assessment was
therefore confirmed as issued.

KBL provided a wider sample of
invoices for all the periods
assessed. KRA's review of the
purchase ledgers and invoices
noted tlat KBL had omitted some
exempt purchases in their VAT
returns as they had no impact on
the VAT input claimed.
KBL also demonstrated that the z
methods of costing arrived at the
same net cost of sales position.

Based on the above the assessed
taxes were revised to NIL

Sales per VAT vs
Income Tax
Returns

KRA charged tax on variances
identified between aggregated rz
months VAT sales and Income Tax
Company turnover. Income Tax
turnover was higher than VAT sales and
the variance was construed to be
undeclared sales for VAT purposes.

The taxpayer agreed and paid assessed
taxes of Ksh B;4B97o

The taxpayer agreed and paid
assessed taxes of Ksh
13,748,97o

Value
Added Tax

Prohibited
VAT

Input KRA disallowed VAT input claimed on
prohibited inputs as per seetion r7(4) of
VAT Act 2013. The input disallowed
related to staff Brm services, office
events, office consumables, hired
vehicles and commercial cars'fueI.

The taxpayer agreed and paid assessed
taxes of Ksh 55,23r,6o8

The taxpayer agreed and paid
assessed taxes of Ksh
55,23r,6o8

(ENYA RT\.''\ UE AI'THORITY
fonflrmed

4"_'4 i I,lilr l.iAlliOBl,,rt.
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Penalty
withholding
not remitted

on
VAT

KRA had computed withholding VAT
not remitted after taking into account
all purchases including from suppliers
who are exempt from withholding VAT.
KRA charged a penalty at 10% of the
unremitted WHVAT as per section 39A
ofthe Tax Procedures Act (TPA), 2015.

KBL objected that KRA had not factored
purchases from exempt suppliers where
WIIVAT is not deductible.

KBL also argued that KRA erred by
disregarding the WTIVAT penalty of Kshs.
49,072,438 is only chargeable upon
conviction as provided under Section
42A(4D) of the TPA.

KRA's review established that
suppliers had been allowed
assessment.

Further, KRA noted that the penalty for the
years 2oL6 and 2017, was time bared
(assessed beyond a 5-year period as
provided under section 3r(4) ofTPA.

Excluding zor6 and zorT KRA recomputed
the cumulative variance which resulted to
an overstatement of the WHVAT paid by
KBL.

Based on the above the assessed taxes
were revised to NIL

exempt
at th€

Assessment dropped at objection

VAT on Excise
Duty due from
unsupported
exports

KRA computed variances between
rebates claimed by KBL on exported
finished goods in their excise retums
and the quantity of exports obtained
from customs data. KRA charged VAT
on the established variance.

KBL objected stating that, while raising the
arisessment KRA failed to put into
consideration all t}te exports and transfers
made by KBL in the customs data used.
KBL provided a listing ofthe missing
items in KRA's customs data.

KBL provided a listing of the
missing items in KRA'S customs
data and sample exports
documents including exit
documents in support of the
missing SgI export customs data.

K.RA's review noted that there
were omitted single customs

'1 onft:r-. ' 6
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so objected that KRA'S assessments
for the years zo16 and zorT were time
bared.

KRA noted that the assessments for the
years 2016 and zot7, were time bared
(assessed beyond 5-year period as
provided under section 3r(4) of TPA. The
assessed taxes relating to these periods
were vacated.

Excluding 2016 and zorT KRA confirmed
the assessed taxes on basis that KBL did
not provide adequate primary documents
such as export documents in support ofthe
missing exports/sinBle customs territory
(SCI) transfers.

KRA retaliated tle need to confirm the
missing entries with its internal Customs
and Border Control Department(C&BCD).

Based on the above the assessed tax was
reYised to lGhs.424.8o3.7s8.

KBL al territory (SCT) exports especially
for Uganda in the list relied upon
by KRA in its assessments and
objection decision.

KRA re-computed the adjusted
variance after factoring the net
omitted SC:I Uganda entries which
resulted to under claimed export
rebates compared to the actual
exported quantities.

Based on the above the assessed
taxes were revised to NII-

Withholding
Tax

Management fees
and related party
recharges

KRA computed variances between
withholding tax on expenses claimed as
management fees & royalties between
related parties and withholding income
tax remitted by I(BL on the same and
charged withholding tax.

KBL objected that KRA charged WHT on
goods and did not consider all the taxes
remitted by KBL under the Voluntary Tax
Disclosure Programme (VTDP) over the
periods under review.

Further, KBL argued that KRA did not
have the legal basis to collect WHT for the
periods between 9th June 2016 and lh
November 2019 following the repealing of
Section 35(6) of the Income Tax Act (ITA)
CAP 47o by the Finance Act 2016.

KBL provided detailed
reconciliations of the related party
transactions, accompanfng
invoices, and a breakdown of
transactions declared under
VTDP.

KRA reviewed the records
provided and noted that part ofthe
amount brought to WHT had been
declared under VTDP and taxes
thereon

Co., ' I
i,, o

Date
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KRA reviewed the assertion that WHT had
been charged on good and in vain
requested KBL to provide primary records.
Additionally, evidence of payment of WHT
under VIDP including a breakdown ofthe
affected transactions vras not availed.

KRA also reviewed the repealed law in line
with the High Court Ruling in the case of
Commissioner of Domestic Taxes
Department -us- Peuans East Alrica
Limited and Shop and Deliuer Limited and
5 Others (HCCOMMITA/E1,S/2o|7) and
revised the assessed taxes to IGhs.
,96,253.527 to the extent supported by
law.

The review also noted transactions
that related to the sale of goods
and reimbursemenLs-

Based on the above the assessment
was revised to
Ksh6.1o2,o57,666

Excise Duty Excise duty
rebates on Exports

I

KRA computed variances between
rebates claimed by KBL on exported
finished goods in their excise returns
and the quantity of exports obtained
from customs data. KRA charyed excise
duty on the established variance.

KBL objected stating that, while raising the
assessment KRA failed to put into
consideration all the exports and transfers
made by KBL in the customs data used.
KBL provided a listing of the missing
items in KRA's customs data.

KBL also objected that KRA'S assessments
for the years 2016 and zotT were time
bared. The assessed taxes relating to these
periods were vacated.

Excluding 2016 and 2or7 KRA confirmed
the assessed taxes on basis that KBL did
not provide adequate primary documents
sllch as export documents in support ofthe

KBL provided a listing of the
missing items in KRA's customs
data and sample exports
documents including exit
documents in support of the
missing SCI export customs data.

KRA'S review noted that there
were omitted single customs
territory (SCT) exports especially
for Uganda in the list relied upon
by KRA in its assessments and
objection decision.

KRA re-computed the adjusted
variance after factoring the net
omitted SCT Uganda entries which
resulted to under claimed export

KENYA REVENUE AUTHORITY
Ccnflrmed

P. O. 8r,r .{8140 lt'.-1,. \lAlROBl

o.t., .If'3rq,oalt
s,gn, .....ff

Page 9 of u



missing exports/single customs territory
(SCI) transfers.

K-RA retaliated with the need to confirm
the missing entries with its internal
Customs and Border Control Department
(c&BCD).

Based on the above the assessed tax was
revised to Kshs. 2,668,g+g,szs.

rebates compared to the actual
exported quantities.

Based on tle above the assessed
taxes were revised to NIL

Prepaid excise
duty claimed
attributed to sales
made to DEFCO

Review of the I(BL'S excise retums KRA
indicated that KBL claimed pre-paid
excise duty on all t}Ie raw materials
including that which were attributable
to exempt sales made to DEFCO. KRA
therefore disallowed the prepaid excise
duty on DEFCO sales.

The taxpayer agreed and paid assessed
taxes

The taxpayer agreed and paid
assessed taxes

KENYA IIEV:NUE N.UTHORIT\
Conflimed

P.O. 8c'x'18l1rC-io'a. NAlROBlPage ro of u
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See Annex zlisting the current ongoing tax disputes with I(BL and UDV (Kenya) Limited.

KRA granted excise bonds to Kenla Breweries Limited and UDV (Kenya) Limited worth Ksh.

2.98 B and Ksh. 8oo Mn respectively as shown in ?able 5 below. See Annex g.

Table 5: Bonds issued to EABL

The details ofthe case oftax abandonment allowed to KBL are presented in Annex 2 case no.

KRA is committed to complying with all the laws in place as it executes its mandate of tax

ad.ministration and trade facilitation. We also wish to state that we are willing to provide the

committee with any other relevant information that will be requested.

2

XTNYA l" VI;irJL At,T,,-,
Cc,rrrlrmed

: /r 8ot 4i'.24() -0a'li \A H()b'

.,'Qffi

9,828,36oI 27h October 2023

tSth November zozt 2,OOO,OOO,OOO2
Kenya Breweries Ltd

3 rSth November zo2t Soo,ooo,oooUDV (Kenya) Limited)

Page u of rr
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KENYA R-EVENUE
AUTHOzuTY

I9O goor:zorS CERTTFIBD

DOMESTIC TAXES DEPARTMENT
Enforcement Division

MEMO

Tobias Ogendo (P/No gq+r)

Manager, Factory Controls
Manager, DTED Operations

Deputy Commissioner, Enforcement Division
2ud August, 2022
KRA/DID/ED / Op / r97 / zozz

0p IT{ IERNAI

TO:

CC:

F]ROM:

DATB:

R.EF:

You are hereby deploved from ractory contrors, EABLResident to FactoryC.ontrols, Nairobi with immediate effJct _ - --' -*-

The, deployment is designed to improve team performance and effective
implementation of the Divisions strategies.

Arlan-ge to report to Manager, Factory controls, immediately for instructionsand allocation of duties.

Kindly ensure proper handover is done. I wish you well in your new assignment.

RE : INTERNAL RE-ORGANISATION

Reference is made to the ongoing re-organization of the Division.

N. Mutembei

Tulipe Ushuru Tujitegemee!



6i "IKENYA R,EVENUT...AUTHORITY
tSO goor:.o15 CERTIFIED

Ref:99+r

5tn March, zozr

Tobias Ogepglo
OfEcer
Domestic Taxes Department

Thro' Commissioner - Domestic Taxes Departrnent

Dezr Tobias

RE.. ER

we wish to inform you that you have been ransferred from west of Nairobi _ Tsoto Resident Officer - nnfil-.

Pleas.e arrange to report to the_Deputy commissioner - DTED not later than r.tApril zozr for further instructionsl H6-e.,e., y", 
"ru 

."lri."a to initiate a hand orlrprocess from your current station and give a coiy or trtu t"ta or". not"" to tt 
" 

irrrn"nResources, Records Management unitlor your file

Yours faithfully,

h-,,i',.-o
Mukuni Kithonga
F r
/zst

Cc

tt er-

Deputy Commisstoner - DTED
Head TSO - West of Natrobt
Manager Operation - DTD
Assbtant Manager - HNM

I

t
^lru,iip,: Us,hurr,rr, T wiit!!.!-,afi,!\?e!

'l'ttncs Towe-;i{ik'i,'( rJi.-rSr'assicAvcrrre- p.O. Box 4g24o,ooroo tjpo. Nairobi (?nva.rrt nro_,n, ^^^", 
gI

li 5 r,AR Ezi

hv COMMISSTONER
DouEsrrc rnxr ogpnriuer,n
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KTNya R.EVENUE
AUTHOzuTY

lSO9oor:20\5 CaRIFIAD

PIJBLIC

RE: DEPTOYMENT OF RESIDENT OFFICERr. Kenya Maltings office at National Crrcals and produce BoardNaimbi
z. Nairobi EIIBL plant

Kenya revenue Authoritv has deployed Mr. Tobias Ogand.o to your company asreflected above. He wili ooerate a[ both fast e,ti*'nr.r,r,",io Ltd and KenyaMaltings Ltd office where raw materials for fel seer filJ,i"tion 
"." 

."""iu.a.
The role of the officer will be. the following in addition to any other role theCommissioner may assign to them, "

,) 
S.":l1::::.-:of quantities of the raw materiats received for Keg Beer

^, Bl?9r:rrol reteived by Kenya Maltings Ltd for Kenra Breweries Lid.z, laKe stoct( ot raw materials received for Keg Beei production at EastAfrica Breweries Ltd from all sources
3) Confirm the amount daily production of Keg Beer.

The abowe posting of the officers is one of the conditions Commissioner hasreguired under $qu]a!on sQr) 9f xue B"e, p.odr;tion io 
"irlor. 

ti,ut the Kegueer rs produced with the condihons given for Remission.

We.therefore request East Africa Breweries Ltd to facilitate our officer,s settleat Kenya Maltings Ltd offices in Nai.oUi to 
""r.y 

ori1rr"i. iof.".

fh.a1k yog for your continued support to our Resident Officer as they carryout their duties.

Attached find the letters oosting the Resident Officers to your Group ofCompanies.

Ref: KRA,/DTD / ED / Op / zr / zozt

6o April zozr

Managing Director
Ken5ra Br.eweries Ltd
P.O. Box 3o16r - ooloo
NAIROBI

choka
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Cc: Kenya Maltings Ltd: Resid.ent Oficer
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0p Keivya Rn eruus
AUTHORIT..

ISO 9oo!2orS C'ERTIFIED

Ref: Kooo11678

25th November 2ol9

Simon Otieno Adede
Officcr

Dcar Sir,

Dliz:rhctlr Mc1-o(Mr
nnr rD sti ts

\ BRE,WERIES LTD KEI'{YA
OFFICE AT KETTYA CEREALS

(IST'MU PU.NT/KE^I-YA MALTING UTI
AND PRODUCE BOAR.D OFFICE

P_lease note thxt you have been tlcployed to Kcnya Breweries as a Resident tiificu.
Kisumu Plant.

You will be Resident at Kenya Nlartings office situated at Kenva cerears and producc
Bcrard Kisumu..Your role will be as foilows:i. Take record ofall raw Materials received by Kenya Maltings for &{BL Lrd
ii. o c,ntirm raw materials transterred from (enya'Maltingp io Kisumu plect cr

Nairobi Plant if any for Keg Beec production
iii. Continn raw rnaterials ieceived by EABL Kisumu plant tirc Keg U,er

Production
iv. Confirm daily production of Keg Beer and quantities dispatched for sale.

The above role will be in addition to all other duties of a Resi<Ient offi,:er given f:.r:r:r
tillie to time.

Pi.:,s! ielaa. lri L.{BL lhaa3ei lt l(isu:uu plant lvho rvill arrangc r.. i;..r;J.-.. --.- ..r
at Ken)'a lvlaltings Ltd olfice at Kenya cereals irnd prr.rtluce Board-, Kisrrnitr 

-

lVe w'irih you success in ;ruur ncw role.

rlin

lffiw-xl*ll Tu t ipe U shu ru, fulitegemee, 4..



rrpff_mffv.NuE
Ref: KRA/DTID/ED/GEN/rr8/zoI9

glst October, 2019

Managing Director
Kenya Breweries L;td
P.O. Box 3o161 - ooloo
NATROBI

R-E: DEPLOyfVIENT OF RESIDENT OFFICERS.r.. East Africa Breweries Ltdz. jlgnfa Maltings offrce at National g616"rs andKi^sumu Produce Board
3. Nairobi EABL plant and Kenya Maltings tld office Indusrial Area.

Kenya revenue Authority has deploy.ed two additional Resident Officers to yourcompany as reflected above. They'wiil 
"r*t";;;d;*i;fr,ca Breweries Ltd andIien;a I'{altiags Ltd of'ie where i",. ,out..ra.. ,*-[i'ffi. p."a*tion are received.

the rore of the officers wilr.be the forowing in addition to any other role theCommissioner n:ay assign to them:

r) Confirm source of ouantities_ of the raw materials received for Keq Beer' production received bv Kenya Mrd# il; #'tl'nfr rreweries ua.z) 'fake stock of o* *rt".irts .";;r;*#?;; iI#p.oau"uon at East AfricaBreweries Ltd from all sourcesg) Confirm the amount daity proJuctiorr r.rf Keg Beer.

The above pos.ting oj the officers is one- of the conditions commissioner has reouired'mder Rp-Frtation s(h) of Kee Beer p-d".d;; 6;;;;# il K.il;ffiill;::;*ith '.he conditions given foiRemission. -- -. -**" *"

$/e .'herefore request East Africa Breweries Ltd-to fac itdte our ofEcer,s settre at KenyaMaJtings Ltd office-s both in xi"r-u 
""a 

laii."di" Ifr;ili ,freir rotes.
'Ihank you for yotu continued
tlutieb. suppod to our Resident Officers as thev carry out their

Attached find the letters posting the Resident Officers to your Group of Companies

EIiza Meyo rs)
c n

I
i
)
I

:'r

I

Cc: Kenya Maltings Ltd, ;..: Resid.ent Off.cers;::: ;i ..-.'/ ' ,-a' :. ;,.'.,,.',".,
,/

,(
'\

Au-..{ P, Ct .." [ 
"rt 

-.,

KEi.tyA'ann@BSrro.

l' L i'
P. o. Box 3otr3l,Jooloo

NAIROBI

i;Wi, TEL:8644000
e Usrru.u, fuiit€gemee!
rr'r(.1,i, l',,\.13:.t(F,,,.rr,,:i)().t;.,r,,1,r ti,,rrrr. L.l ,r.rir-.,:ttr ,,nr. xdyf
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I
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KENYA RTVENUE
AUTHOzuTY

ISO 9oor!2o15 CERTIFIED

EIIFORCEMENT-DTYISION
MEMO

INTERNAL

TO

c.c

FROM

DATE

Ref

Moses Mutiso (P/No. roz76)

Manager - Factory Controls & Licensing

Deputy Commissioner - DTED

zTta Aprilzoz3

KRA/DTD/ED / OP I Lt4 / 2o2S

RE.DEPI]OYMENTTO FACTORYCONTROIS - ZHENG HoNG (K)
LIMITED.

Following the recent staff re-organization in the Division, you were deployed to
Factory Controls & Licensing, Sector.

You will be the resident officer for Zheng Hong (K) Limited.

Kindly report to the Manager, Factory Controls & Licensing, for allocation of duties.

I wish you well in your new assignment.

i ,,^,i,t ll n1;.i L
N. Mutembei

Tulipe Ushuru, Tujitegemee!



(^", Kmrra ltrvpuur
AUTHORITY

[X) 9oof,rrs CIITIFIBD

CONFIDENTIAL

Date: 23rd May 2023

Our Ref: KRA/DTD lDT ED/GEN/ao/2o2J

The Managing Director
Esst A-frican Brewerics lrd
P.O. Box 3016r - ootoo
NATROBI

Dear Sir[\{adam,

FD

This. is to iDform you that we have assigred y-our company a nerv resident officer
by the name Moses Mutiso with effeit ft6m 3a y'", ioz3. fUe omc". is to
replace Godfrey Munga who has since been deployed io aloihersection.

Kindiy accord Mr. Mutiso all the necessary cooperation as he carries out his
duties to en6ure smooth operation at the factory.'

We thank you for your continued cooperation in respect to factory compliance.

t
GWA 

O
( t

2'. .:^,: :r,Philip Ka
For: Deoutv Commissioncr - DTED POSor

30lo
,G( il^rB o8t,

-@1

(8t

*il'ffi8
fuiipe Usirsru. T uJ itegerneet

'f ,tsllunt ,Us.)u,rr;s, itr4;iii(.ge r,r:,r.: l H,
Tirnc'Tower Buildiog - Haflr Sel$si. Aeeru! - po. Eoi4824o-ooroo G?O. Ndi.obi, (cnr.!, Tel: o?o-28, ooo" 9ft,ffi(,

t
OEIUI!
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KENYA R.E 'ENUE
AUTHOzuT '

lSO 9<ror:aorS CERTIFIED\

Ref: Kooolu4r

glrhoctober, 2ot9

Kennedy Macharia
Officer-DTED

Dcar Sir,

RE: DEPLOYMEIiTT TO EAST AFRTCA BREI^
!

INDUSTRIAL AREA

Please note that you have been deployed to Kenya I

Naircbi Plant lienva Maltings Office Industrial Are

You will be Resident at IGnya Maitings ofEce situa'

thui role will be as tollows:

(il Take record all Raw Materials receivr
(ii) Confirm raw materials transferred'

Nairobi Plant for Keg Beer Productro
(iiD Confirm raw materials received by E

production.
(iv) Confum daily prt'duction of Keg Beer

ltll'"'l

RIES LTD NAII OBI PI.ANT
U,SIIED-E8OD :CE BOARI)

:rveries Ltd as a R ;ident Officer

I at lndustrial Ar. t Nairobr.

>y Kenya Maltin;' , for EABL Ltd
,m Kenya Ma]tin r Ltd to EABL

iL Ltd Nairobi pl; nt for IGg Beer

nd quantities disrratched for sale.

'rhe+bo.,erolevdllbeinadditiontoallotherdutr,,ot.aResidcntOtfirergivenfrom
time to time.

Please re?ort to the E{BL Lrd Manager at Naimbi plant who will rna&e arrangemcnts
to have yvu settle at the Kenya Maltin.gs oflice at [ndustrial Area Nairobi.

We wish ,ou succgss in vour new role.

{\'\ n
,,!\t)'..^.',t-'1-',

Elizabeth Meyo (Mrs)
Comrnissioner. [romestic Taxes DepartmsE!

?-i,iiDe l,/iirurrr. ,'|liit -r,rafl "..r!
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frtt AUTHOzuTY
I(INYA R.EVENUE

ISO goor:2()rS CELTIFIED

Ref: KRA/DTD / ED / GEN / ta / zo 19

Jlst October, 2o19

Elizatreth Meyo (Mrs)
Co T e.s

Managing Director
Kenya Breweries Ltd
P.O. Box 3o16r - ootoo
NAIROBI

RE: DEPLOYMF^rT OF RESTDENT OFFICERS.r. East A-f,rica Breweries Ltd,. 
ffiffirr*rtings offrce at National Cereals and produce Board

S. Nairobi EABL plant and Kenya Maltines t.td ofEce IndusEial Area.
K€nya revenue Authority has, deploy-ed two additional Resident Officers to yourcompanv as reflected above. They wiir 

"p"*t. .i u"iill*iAfil;#;H ildr""#Iicn;z l,{eltii:gs Ltd offiie where iu". _oti,ria.. .. X."i'iJ. p."Ur"tion are received.

The r.ole of the officers will !e the following in addition to any other role theCommissioner n:ay assign to ttrem:

r) Confirm source of qlantities- of t}te rarv materials received for Keg Beerproducticn received hv t(gnya MaldG Lj; # il.; Bre*.eries Ltd.:) Take stock or .". -"t"ti"tl ..&d" f; ffi i'Jl'J"p.oar",ioo at East Africa. Breweries Ltd from all sources.
3) Confirm the amount daily proJucfion of Keg Beer.

The above postin.q of the officers is one- of the conditions commissioner has reouired
'rncier Regrrtarion s(h) of Kee Beer p."dr.d;; ;;;;;;"Lll,r,. Keg Beer is producedv;ith the conditions grven foiRemission.

!t're therefore request East Africa Breweries Ltd to facilitate our officer,s settle at KenvarMa,tings Ltd officqs both in Kisumu ara Xri."Ui-J.r.,i, irt" th"ir .ole.

Jk* r* for ynrrr g6ntinued support to our p.esicient Officers as they carry out their

r.ttached find the

lA)\,. ,o

letters posting the Resident Officers to your Group of Companies.

o

:'.,1i,.g rJi,lrrlr.',, lr:ljq,;.,, i1 ,",

r, . \ s, \l,r. / ,'^"
\l-

KENYA 3NEYJE#$ LTN.
p. O. Box 0016!,JC0t0o

:'lAlROAl
iEL: 11644000

t
Cc:. Kenya Maltings Ltd: Res lent Affi.cers.

f.t'

imm-mJt*; l,|,. r, r |l/,t,lrr , ,,1, ,, 1



Knuya Rrwxur
AUTHOzuTY

l8O toor.rors Caf,IFIBD

DOMB^STIC TA)(E'S DEPARTMENT
ENFORCEMENTDryISION

MEMO

,,p INTBRNAL

TO:

FROM:

DATE:

REF:

John Kinuthia (Pf{o. u65r)

Deputy Commissioner - Enforccment

rath July eoe3

ICRA/DTD/ED / OP / o o6 I zo zS I 24,

DEPLOYMENT TO UDV KENYA IIMITED

The division has sought to enhance efficiency and effectiveness in the monitoring of
factories. To this end, you have been re.deployed as the resident officer for UDV

Kenya Limited.

Kindly report to the Assistant Marage!, Factory Controls, for allocation of duties.

This deployment is with immediate effect.

I wish you well in your new assignment.

N. Mutembei

c.c. Assistant ManaSer - Factory Controls

T u I ipe U shuru, Tulitege mee!



Kenya Breweries Limited IUDV (Kenya) Limited

Subsidiaries ofthe EABL Group

18-Nov-21

The Deputy Commissioner
Domestic Taxes Enforcement Division
Kenya Revenue Authority (KRA)

Ushuru Pension Plaza
Muthangari Drive,
Nairobi, Kenya
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UDV (KENYA) LIMITED (UDV) - PIN: Pooo59r83oQ
EXCISE BOND SECURITY FORM

We refer to your letter dated 12 November 2021and referenced K RA/DTD/ED/FCI+30/zozrwhich is attached herein
(the KRA Letter).

The KRA Letter instructed UDV to provide a Excise Security Bond amounting to KES 8oo Million as provided for
under Section 37 of the Excise Outy Act, 2015 and Section 36 of the Tax Procedures Act, zor5.

Please find enclosed an original counterpart of a duly executed Excise Bond Security Form for KES 8oo Million Only
dated rSth November zo:r which has been issued by East African Breweries PLC (EABL) as Guarantor for U DV in the
form prescribed under Regulation 19(4) and the First Schedule ofthe Excise Duty Regulations, 2020.

Kindly acknowledge receipt ofthe Excise Security Bond by stamping the acknowledgment copy ofthis letter.

Should you require any additional information or clarification on this, please contact the undersigned.

Yours faithfully,

For: UDV (Kenya) Limited

t(t

Nadida Rowlands
Legal Director

Josephine Muraya,
Relationship Manager,

Domestic Excise Sector,
Large Taxpayers Office
Domestic Taxes D€partment
Kenya Revenue Authority.
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I(ruye Rrvrruur
AUTHORITY

DOM ESTIC TA X € S OEPA RTIIIENT

I IRST SCHEDf LE rr ler.lrr
t\C I.\E tsO\D SECt.'RITY FOR\t
BO\D T'oR PROT};CTIO\ Ot E\(,I.St: DL"IIt-S

Ia'\ -' ! lll rKEi{YiLt!:!\lllqD.
[)ir .\JJr;,,) . R.0.. A(X Jr).1.q!:QQ!qq,.) f.lRqpt P I \;. pr,0r)se:rt-rr)r)

rn.l r(iur.an(or) .[.,fS.T A.f8]C,f)- B-R.E]ERlES pls
oi..P'O. BQX l0Iil:0Ql00, JAIBOBI: P-!N t P-0005?1095}}
Hereb\ acknow lcdge thirr l/we am./are bound to thc Conrmissioner of I)omestic [axes in thc
tum ol . . . . . . X19.9gg. tll-L.l.J.qry.thillin_s\ to be puid to the Cummissiuncr of Domcsric Taxe.;
tor rvhich paymcnt Uwc bind myscl f/ouise lles iorntly .lnd scvcrally anr.I alsrr rrry/uur Iryir,.
cxccutors, administrators and assigns and cach of rhem in rcspect of 'E XCISE.DUflES..,..,,...

DaEd this .. ..... !.qf!{...........day of . .N.QYE.MBEB . . .., . ?.q?I.

obligation shall bc yoid but orherwisc shsll be and rcrnain in full forcc.

6p

Signcd. scalcd and dclivcred by
rhe rbovc nanrcd..lF..lPLI)r,!!Il9!!!.9T)9.1.9.4 !c t l
ln thc prescnce gf.. I . . . . . . . . . . . . . . . , . . . . .

.-.aol"" f l/fru-- ' I

.sltr d, sadcd rnd dclivcrcd by
Thcrbve rorad.......{.1! t W.llttt I x.tBt $t. I
ln the prcscnce of..

of ............... .. .. J -

,\d

WHEREAS the aboyc named .U.P..v-(!fPl!Yl).!L!-|!IE9...........tuytrave bccn granrcd a
licence to manufacn-re clcisablc goods and whereas rhc abovc named.lJ0Y (K[I!YA). LIMIIED.
i9arc rcquired to pay thc crcise duty thcrcoo in rcordanct with dE proyisioos of thc Excisc
Duty laws. not latcr than the twcnticth day of thc month ncrt srrcccding that in which $c duty
bccorps drr or within such otlrcr tirrc as may bc determinod by thc C&nmissioncr.

Noe thc condidon of this r*rligotinn is such rhnt if thc abovc namcd
.qP!:($'\.! il !.,DllT.t9 shall pay the full dutics due r charged within ilut rime then thi

Appmvcd
Commissioncr

,c.|
FBSF,FXFCITIFD n cr iFr 'cA'r LE



PEPU ELIC OF KEA'YA

Co1rc..y ReE 
^tr. 

C.5/34

Apul (di on lD. CN-LZSpJ3

CERTIFICATE OF CHANGE OF NAME
lhereby CE n TlF Y, thar.

EAST AFRICAN BREWERIES LtMITED
having. wrtl- the sanctron oi the SPECtAL RESOLUT|Oft of the sa d Company, and wrth the approval oflhe REGISTRAR OF COt4PAN|ES. changed its name. and is now ca ed:-

EAST AFRICAN BREWERTES PLC
and I have entered such nee/ narne in the Register accordingly

Gaven uhder my hand at Naircbi this I O<tobcr 2O2l

R.9l3trrr Ot Companl.3

This is a syst em generated certificate. To validate this do(ument send the word BRS to 215a6

1tililililil
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Kenya Breweries Limited IUDV (Kenya) Limited

Subsidiaries of the EABL Group

18-Nov-21

The Deputy Commissioner
Domestic Taxes Enforcement Division
Kenya Revenue Authority
Ushuru Pension Plaza
Muthangari Drive,
Nairobi, Kenya

KENYA BREWERIES LIMITED (KBL) - PtN: pooo59358r.F

EXCISE BOND SECURITY FORM

We refer to your letter dated rz November zozr and referenced
attached herein (the KRA Letter).

KRA/DTD/ED/FCl43o/zozr which ts

The KRA Letter instructed KBL to provide a Excise Security Bond amounting to KES z Billion as provided
for under section 37 of the Excise Duty Act, zor5 and section 3G ofthe Tax procedures Act, 2015.

Please find enclosed an original counterpart of a duly executed Excise Bond Security Form for KES z Billion
Or1ly dated rSth November zozr which has been issued by East African Breweries PLC (EABL as Guarantor
for KBL in the form prescribed under Regulation r9(4) and the First Schedule of the Excise Duty
Regulations, zozo.

Kindly acknowledge receipt of the Excise Security Eond by stamping the acknowledgement copy of this
letter.

Should you require any additional information or clarification on this, please contact the undersigned.

Yours faithfully,

For: Kenya Breweries Limited

tp@-
Nadida Rowlands
Legal Director

cc Josephine Muraya,
Relationship Manager,
Domestic Excise Sector,
Large Taxpayers Office
Domestic Taxes Department
Kenya Revenue Authority.
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AUTHORITY

DO III E STI C TA X ES DE P AR T IIIENT

E\( l)t u()\t) \ECt.RtTt FoR\t
B()\D F()R PROTECTIO\ ()F EXCISE DL TI ES

Signcd, sealed and dclivercd by

\ oE.t \
llLl loliu cE:{Ga oHrc r I

....'.'...',.',i
s ilaSl and dclivcrcd Uy

The above named....flf-t )!:l).r.qU.li l.fl.f.t .I
In the presence of. .

()t ... ....
Approved

6)

I \\J xE)\ \ ERErlERlE.i _LlllI.TED
f-) r \JJr,.',, . P,Q,.B.qt JDlOl.00l00. )-\lROBl.onrl Pl\ c Pl)0r)Sejrt-.lf
irnri rL; i it,[,\r, f.{5] \} lllf r\ BRf l\ ERI.[s.p1S...... 

.g1 .P.O, Bor'Jl)t6l-D0 Ir. \ \tRQBt rin,i Pir t'Piioo5otDgi\!
Hereb) ickn,)r,rledge thar I/we rrn/arc bounrl to the Corl)mirrioner o[ Domestic Taxcs in rht
iurr ol' .. . .. . XtS l.q.l.L!!9).. shillings to be pairl t(.' rhe Commir\roner of Dumcsric Tarcs
for which pcyment l/we bind m,scltTourselves jointly and scverally and also mylour heirs,
e\ccutors. administratoc and assigns and each of rhem io respcct of DXClS.E.DU.TIES...........

Dared rhis . ... ! qfH....... ...day of..f-o.Y.P.!!Pr-l. . . .Lg?l

WHEREAS the above namcd .fF.N.Yi. EIP!-vFBlFg !!!!!!IPP...travtrave beeo granrcd a
licence to manufacture ercisable goods and whercas rhc above namcd.KENyA.BB.E!{ERIF$.lil.lttITED
iVare required to pay the cxcise duty thcreon in accordance with the provisions of thc Excise
Duty laws not later lhan the twentieth day of tlle monrh ncxt succeding rhat in which thc duty
bccomes duc or within such othcr lime 8s may bc dctcrmined by thc Commissioner.

Now the condition of this obligatioo is such that if rhe above namad
liE\-l I lnf,$ ERr.Es.l.!)lllEPshall pay the full duties due or chorged $,ithin thar ri

obligation shall bc void but otherwisc shall bc and rcmain in full forcc.

f lRSI s( HII)t LE , r lgrl r r

me then this

Commksioner

9rr. "

#7
n
H.fl

EBSF (EXECU'EO.N C!P.ICATFI
-.

a+
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RE PU BLIC OF KENYA

Company Reg No. C,5/34

Applcatron lD. CN-LZSPJ3

CERTIFICATE OF CHANGE OF NAME
I hereby CERTIFY. that,

EAST AFRICAN BREWERIES LIMTTED
havrng, with the sanction of the SPECIAL RESOLUTION of the said Cornpany, and wrth the approval of
the REGISTRAR OF COt4pANtES. changed its name. and is now ca ed:-

EAST AFRICAN BREWERIES PLC
and I have entered such new name in the Register accordingly.

Given uhder my hand at Narrobi this 1 Octobcr 2O2l

Raglstrar Ol CompanlGs

This is a system generated certificate. To valldate this document send the word BRS to 21546
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(l6 JUL MA

{,CC:n*rtSStCtrSn
DOIHiSTIC T4)lSS DIPARril1U tJT

IS0 9oot:2o!.a CARTIFIBD

Ref: rr3zo

46 July zozz

David Wekesa
Supervisor
Domestic Taxes Department

Thro' Commissioner - Domesttc Taxes

Dear David,

RE:TRANSF]ER

Y sincerely,

Mwangi

We wish to inform you that you have been transferred from DTED - Nairobi to
DTED - Kakamega.

Please arrange to report to Manager DTED - Western Region not later than rn
August zozz.

You are required to initiate a handover process from your current station and be
appraised b1.y-our 

-supervisor for the peiiod served. Tlereafter, siped hand over
notes and_vali&ted appraisal report should be forwarded to the Human nesources,
Records Management unit, for your file.

Meanwhile, arrangements are underway to pay you the transfer and transport
allowances as per the Transfer policy.

We wish you success in your new assignment.

i

It

te Jltrn[n

N

D IY
co l t

I€s

tir t&

Regtonal Coordinator - Western Region
Deputy Commissioner - DWD
Chief Manager Operations - DTD (a^f.,nuh.n dE o1rv:e- is rlt@sed.)

Manager DTED - Westetn Region (anSrm uha the offcr rcports)

Superuisor HR - Western Region (anfirm whcn thc 4fio reports)

Superuisor - HRIM

/tt
Cc:

T u I ipe Ushu ru, Tu j itege m ee!



6p KENYA RrvrNur
AurHoRrrv

, .DV*'?/-/rrr., .Qzq.rr,,

DO"E S7I C TAXES DEPARru ENT

EXCISE BOND SECURITY FORM
BOND TOR PROTECTION OF EXCISE DUTIFS

FIRST SCIIEDULE (r. l9(4))

I/we. KPNXA.BREIIYERIE$.LMIIED..
Of (Address) .EO,.Eor30lfl{0l00,NAIBODI.Ind.PINflP0005r3504f...... .. .......... ..... . .

and (Guarantor) EAST AIRJCAN BREWERIES plc
or. .. P,Q,. Bq.r.l0l 6 I JQIQ0- NARQBL n+d.PIN #. PA.Wi?10951Y. . .. .. . .

Hereby acknowlcdge that Uwe am/arc bound to the Commissioner of Domestic Taxes in the
sumof.........I-GS9'E?EJ60......shilfingstobepaidtotheCommissionerofDomesticTaxes
for which paymcnt Vwc bind myself/ourselves jointly and sevcrally and also my/our heirs,
executors, administrators and assigns and each of thcm in rcspect of EXCIfiEDUTIES...........

Dated this ... ...... ?lIU...........day of ..o..9Lo..8..E8. 2023

WHEREAS the above named .1(E. . ]y-Y. A nBEWpBIpg LDI-II-ED . .has/have been granted a

licence to manufacture excisable goods and whereas the above named. KDNYA BBDIYERIESLIMITED
is/are requted to pay the excise duty thercon in accordance with the provisions of the Excise
Duty laws not larer than thc twentieth day of the month next succeeding that in which the duty
becomes due or within such other time as may be determined by the Commissioner.

Now the condition of this obligation is such that if the above named
KENYA aREYERIEsuMImDshall pay the ftrll duties due or chargcd within that time then

obligation shall be void but otherwise shall be and rcmain in firll force.

Signcd, sealed and delivercd by

The above named LY AOKU GENGA OHAGA

the senceof........
of .F' A

Signed, sealed and delivered b

The above namea ...{llP.I4!l!9.I l(x ,-oo
In the presence of

of .. )Approved

Commissioacr

Orttt

EBSF (EXECUTEO IN OUPLICATE)

@



REPUBLIC OF KENYA

Company R.9 No. C.t/3tl

Applicauon lD. CI{-I.ZSPr3

CERTIFICATE OF CHAITIGE OF NAME

I hereby CIRTIFY, th.t-

EAST AFRICAN BREWERIES LIMITED
h.ving, witll the sanctlon of the SPECTAL RESOLUTION ot thc said Company, and with the approval of
the REGISTRAR OF COMPANIES. changed lts name, and ls now called:-

EAST AFRICAN BREWERIES PLC
and I have entercd such new name in the Register accordingly.

Given under my hand at Nairobi this I Octob.r 2021

R.glrtnr Ot Comp.nl..

This is a system genaratcd ccrtiticate. To valldate this documcnt send tie word lRS to 21546
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