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1.0 PREFACE

The Public Investments Committee is elect Committ

o\
N

I

ee established under
tanding Crder No. 206 and is responsible for the examination of the working of

public investments.

The Committee is mandated to:-

(a) exarmine the reports and accounts of the public investments;

(b) examine the reports, if any, of the Auditor General on the public investment;

u

(c)examine, in the context of the autonomy and efficiency of the pubiic
investments, whether the affairs of the public investments, are being managed

in accordance with sound financial or business principles and prudent

commercial practices.

The Committee shall however not examine:-

(a) matters of major Government policy as distinct from business or commercial

functions of the public investments;
(b) matters of day-to-day administratics:; and,
(c) matters for the consideration of which machinery is established by any

special statute under which a particular public investment is established.

The procedure of a Select Committec and other related matters thereto is covered

under Standing Order No. 173 — 203. The Committee has power, under the
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provisions of the Constitution, National Assembly (Powers and Privileges) Act

(Cap. 6), the State Corporations Act (Cap. 446) and the Public Audit A

412), to summon witnesses, examine them on oath and receive evidence.

The Committee comprises of the following Members:-
()Hon. Adan Keynan, CBS, MP - Chairperson
(2)Hon. Kimani Ichung'wah, MP — Vice Chairperson
(3)Hon. Sammy Mwaita, MP
(4)Hon. Cornelly Serem, MP
(5)Hon. Bare Shill, MP
(6)Hon. Korei Ole Lemein, MP
(7)Hon. Adan M. Noc’)r,‘MP
(8)Hon. Mithika Linturi, MP
(9)Hon. Beatrice Nyaga, MP
(10) Hon. John M. Nyaga MP
(11) Hon. Njogu Barua MP
(12) Hon. Irungu Kang ata, MP
(13) Hon. Onesmus Njuki, IMP
(14) Hon. Eng. John Kiragu, M.P
115) Eon, Tohama Neeno, ME
(16) BHon. Mwadeghu Thomas, MP
(17) Hon. Abdullswamad Sheriff, MP
(18) Hon. Paul Otuoma, MP
(19) Hon. John Aluoch Olago, MP
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(20) Hon. Francis Nyenze Mwanzia, MP
(21) Hon. Dr. Oburu Oginga, MP

(22) Hon. Major( Rtd) John K. Waluke, MP
(23) Hon. Ogutu John Omondi, MP

(24) Hon. Mary Keraa Sally, MP

(25) Hon. Wafula Wamunyinyi, MP

(26) Hon. Bernard Munyoki Kitungi, MP
(27) Hon. Chrisanthus Wamalwa, MP

The Committee held a total of twelve Sittings in which it closely examined and
heard evidence from witnesses. The Minutes of the Committee are hereto annexed
and copies of the Hansard Report may be obtained at the National Assembly
Library. In its inguiry into whether or not the affairs of the public investments were
managed in accordance with sound business princizles and prudent commercial
practices, the Committee heard and received both oral and written evidence froir
the Hon. Adan Duale, MP; Managing Director Kenya Petroleum Refineries
Limited; Cabinet Secretary for Energy and Petroleum; Principal Secretary, National
reasury; industry stakeholders such as National Oil Corporation of Kenya
(NOCK) and Kenya Private Sector Alliance (KEPSA); Governor John Mr uttu;

and other relevant witnesses.

The Committee also considered the Special Audit Report of the Auditor-General
and the Report of the Inspectorate of State Corporations on the restructur ing of

Kenya Petroleum Refineries Limited. The records of evidence adduced, documents
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and notes received by the Committee form the basis of the Committee’s
observations and recommendations as outlined in the i.=port and can be obtained in
the HANSARD reports of the Committee available in the National Assembly
Library.

These observations and recommendations, if taken intc account and implemented,
will enhance accountability, effectiveness, transparency, efficiency, prudent
investment and financial management and profitabi hty in State Corporations and
the public mvestments sector as a whole and guide i future restructuring and

privatization of State Corporations

1.4 Committee’s General Cbservations

Below is a summary of the Committee’s observations on the restructuring of Kenya

Petroleum Refineries Limited (KPRL).

1.4.1 The Government entered into a share agreement with Essar Energy Overseas
Limited on 31 July 2009 with the major objective of upgrading and
modernizing the refinery. The Agreement was signed to ensure the
modernization of the refinery to the enhanced capacity of up to 4 MMTPA,
contraction of residue conversion facilities, the production of clean products,
and determmation of product specifications, the minimization of emissions,
the stabilization of electricity supply to the refinery and basically upgrade the
refinery in terms of the Agreement. This has however not been realized vyet

Essar Energy Overseas Limited seeks to pull out of the refinery business.
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1.4.2There is a need to have a strategic reserve in the country to help address the

Lid
<
challenges in storage and enhance security of petroleum supply through the
setting up of strategic petroleum reserves.

1

4.3 The exit clause in the share agreement between the Government of Kenya and

Essar Energy Overseas Limited was skewed in favour of the comnpany to the
extent that the Government would pay the company USD 5 Million on exit

from KPRT..

1.4.4 Bssar Energy Overseas Limited assumed all the rights and responsibilities of

he industry shareholders when it acquired 50% stake at the refinery including
environmental clean-up and restoration of the environment to its o: 1ginal
condition.

4.5 The poor restructuring and delay

4

odernization of the refinery has hugely
contributed to the high pump prices of oil (petroleum, kerosene and diesel) in
the Country.

1.4.6The delay in the modernization of the refinery has contributed to the
inefficiency at KPRL which had greatly jeopardized the regional and national
economy and livelihood of Kenyans resulting to KPRL losing support from
oil marketers. Some of the players in the industry closed down as the

Government was forcing them to refine their crude oil at the Refinery at a

1.4.7The sale or privatization of key strategic institutions which has a significant
bearing on national security should only be undertaken if the benefits that
accrue to Kenyans outweighs the commercial interest of the private investors
There should always be public participation in line with article 10 and 118 of

the constitution
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1.4.8 The cheque allegedly issued by Essar Energy Overseas Limited to pay the
~ R P _ L
Government of Kenya for waiver of its pre-emptive rights was oscillating
betwecn Treasury and KPRIL for two years and was eventually returned on
claims that it was drawn to the wrong payee (cheque kiting). The Cheque was
deliberately drawn to the wrong payee with the intention of creating delay and

£

defrauding the Government of Kenya.

et
yll

9 The payment of the consideration fee of USD 2million took long to be
effected and was substantially reduced from the initial USD 15 to USD
11miliion and finally to USD 2 Million. It took two years, from July 2009 to

March 2011, for Essar Energy Overseas Limited to pay the goodwill amount

yet the company was managing the Refinery two years before the payment of

the goodwill amount. The money therefore paid as goodwill could have been
generated by Essar Energy Overseas Limited from the refinery.

1.4.10 The Cabinet decision that modernization be undertaken at the refinery was
not adhered to by Essar Energy Overseas Limited after the exit of the IOC.

1.4.11 The Government agreed to the goodwill consideration on the understanding
that Essar Energy Overseas Limited would undertake the modernization of
the refinery but this has never been underiaken by Essar Energy Overseas
Limited thus breach of contract.

1.4.12 The Kenya Petroleum Refinery Limited has old technology and therefore
the Government shouvld develop a new refinery. For example the diesel from
the refinery had (10,000 ppd) high levels of lead far above the recommended
industry levels of 500 ppd due to the obsolete technology at the refinery

1.4.13 No Financial audit of the company has been done by the Audit-General

Office due to the 50:50 ownership structure of the refinery. Part III of the

 a

blic Audit Act, No. 12 of 2003 and part IV of the State Corporation Act,

s DA KD 5 P TN IS PO AR BETR NN AV AN e R Stk an ey e

12 *z’”zf Jves /ue..f'z'_-f’:':

_ T
7\: eport of

Lr“

PR e

‘J]«,H/ 451 uz;“.l,/:(’ (BFPRL)



Cap 446, Laws of Kenya be amended to comply with Article 229 (5) of the

J Constitution to provide for an express provision to the Auditor General to
audit all Government investments including where GoX shareholding is less
than 5 |

1.5 Conymittes’s Recomrmendations

Arising from the evidence adduced and the observations, the Committee

recommends that:-

1.5.1 The Ethics and Anti-Corruption Commission (EACC) should investigate the
circumstances under which the Cabinet decision for the modernization and
refurbishment of the refinery was ignored and Officers who flouted the
Cabmet decision should be held accountable.

1.5.2 The officers who participated in the negotiations, drafting and signing of the
share agreement ( the then Permanent Secretary, Ministry of Energy; the
Investment Secretary and the then Chief Executive Officer, KPRIL, and
current governor for Taita Taveta County) be investigated for engineering the
negotiations, drafting and signing of a skewed shareholder agreement in favor
of Essar Energy Overseas Limited.

1.5.3 The officers who participated in the negotiations, drafting and signing of the
share agreement ( the then Permanent Secretary, Ministry of Energy; the
Investment Secretary and the then Chief Executive Officer, KPRL) be held
accountable for committing the Government to an agreement that seeks to

pay Essar Energy Overseas Limited USD 5million on exit.

==t
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. The EACC should investigate circumstances under which the consideration

payable to Government for waiver of its pre-emptive rights was reduced from
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1.5.6

1.5.7

1ot

1.5.9

the mitial USD 15 million to USD 2 million and was not paid in time and was.
drawn to a wrong payee by Essar Energy Overseas Limited.

The Government should establish an import terminal and strategic petroleum
reserve in the country to help address the challenges in storage and enhance
security of petroleum supply through the setting up of strategic petroleum
Teserves.

Essar Energy Overseas Limited should undertake an environmental clean-up
and restore the envircament to its original state in accordance with section
108 of the Environmental Management and Coordination Act(No & of 1999).

The National Environment Management Authority (INEMA) should assess
the environmental impact in accordance to section 58 of the Environmental
Management and Coordination Act(INo 8 of 1999). and ensure that the clean
up of the environment at the refinery is undertaken by Essar Energy Overseas
Limited. An environmental audit be carried by NEMA to ensure that the
environment is restored to its original condition.

The Government of Kenya should not pay Essar Energy Overseas Limited
any consideration during their exit since they have failed to honour their
responsibilities in terms of upgrading and modernizing the oil refinery on the
basis of which a shareholder agreement was signed.

Any future engagement between Essar Energy Overseas Limited and the
Government of Kenya should be scrutinized thoroughly with proper due

diligence being undertaken.

1.5.10 The exercise of privatization must involve all key stake holders through

public participation prior to decision making in accordance to Articles 10
and 118 of the Constitution. The Privatization Act should be amended to

ensure public participation.
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1 5.11 EACC should investigate and determine the owner: ship of Hssar Energs
Overseas Limited, a company incorporated in I.‘VEa.uriﬁus in 2007.

1.5.12 The Government should fast-track the development of a new and modern
refinery to cater for the refining of crude oil for national consumption and for
S pOTL

1.5.13 The Privatization Act should be amended to ensure that the Government
dc=s not privatize or divest from koy or strategic investments or Parastatals

without undertaking due diligence.

1 tate

P_‘
@
o

1.5.14 Part TII of the Public Audit Act, No. 12 of 2003 and prrt IV of t
Corporation Act, Cap 446, Laws of Kenya be amended to comply with
Article 229 (5) of the Constitution to.provide for an express provision to the
Auditor General to audit all Government investments including where GoK

shareholding is less than 50 %.

1.5 Ackunowiedgement

The Committee wishes to record its appreciation to the office of the speaker and
clerk of the national assembly for facilitating the Committee during its inquiry. The
Committee wishes to appreciate the witnesses who appeared and adduced evidence
before it. Further, the Committee is indebted to the staff of the National Assembly,
Kenya National Audit Ofn ce, the Inspectorate of State Corporations and the
Department of Government Investments and Public Enterprises (The National
Treasury) for the services they rendered to the Committee. It is their commitment
and dedication to duty that made the work of the Committee and production of this

Report possible.
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We the Members of the Public Investmen

ts Committee have pursuant o
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Standine Order 199 adopted this report and affix our signatures to affirm our
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approval and confirm its accuracy, validl
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On bebalf o '*hg ]’l’lCI‘ﬂ)ﬂS of the Public Investments Committee, I beg to tabie the
spec1a1 Report of the Lommltuc on th restructuring of Kenya Petroleum Refineries

Limited (KPRL) pursuant to’ Stanamg Order 199 (6) and commend it to the House

for adoption.

HON. aDAN. W, KEYNAIN, CE ., MP

CHAIRPERSON, PUBLIC INVESTMENTS ANVOITTEE
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O M A OO OT IR
U BACKGROUND

o N

2.1 The Kenya Petroleum Refineries Limited (KPRL) was originally set up by Shell
and the British Petroleum Company (BP) to serve the Fast African re egion: in the

supply of a wide variety of oil products in 1959. The Company was

incorporated in 1960, under the name East African Oil Refineries Limited but

later changed its name to Kenya Oil Refineries Limited in 1983

The refinery

complex I which had distillation, hydrotreating, catalytic reforming and

bitumen production units was commissioned in 1963 and the second refinery

~J

omplex was finished and cormissioned in 1974
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2.2 The refinery

’ ’3

e ol mainly imported from the gulf region for

)

narketing companies on the basis of processing agreements which set out the
precise terms on which the Refinery takes custody of specific quantities and
types of crude oil, and how they should be processed and delivered. The user
pays a processing fee for this service which varies according to the type of crude

oil processed.

2.3 KPRL’s main products include Liquefied petroleum gas, unleaded premium
gasoline, regular petrol, automotive gasoil, Industrial diesel, fuel oil and special

products like bitumen and grease.

NS
o

KPRL does not own cruaz oil or products and it serves all customers, called

Refinery Users, within processing agreements and offers the following services:-

(a) Crude oil refining

(b) Laboratory services

1ya




(c) Loading Facility

(d) Emergency Response School

2.5 KPRL is privately owned limited liability Company. The Government of Kenya
owns 50% of the Company's equity and the other 50% is held by Essar Energy

Overseas Limited (EEOL).
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he Inspectorate of State Corporations presented a report to the Committee. The

report highlights the foliowing issues:-

3.1.1 The Government of Kenya in 1971 acquired 50% shareholding in Bast African
Oil Refineries Limited and thereafter a second factc-y complex was completed
and commissioned and in 1983 the company changed its name to Kenya

Petroleum Refineries Limited.

3.1.2 In 1997 Esso sold off its share and in 2009 Essar Energy Overseas Limited
acquired 50% shares from shell and BP thus making the KPRL a private
company where the government only owns 50% of the company’s share equity.

The share structure of Kshs. 20 million nominal value is distributed as follows:

Shareholder Nominal value
Cabinet Secretary Treasury (incorporated) 9.9 million
Essar Energy Overseas Limited 9.9 million
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"5.1.3 The preemptive clause in the shareholder agrecment requires that the existing

snareholders be approached before disposal, hence the Government of Kenva
mvolvement when Essar FEnergy Overseas Limited acquired the 50%
shareholding. Similarly the Government will have to be involved in the planned

exit by Essar Energy Overseas Limited.

3.1.4 The refinery stopped operations on 4% September, 2013. The company was
raunning inefficiently leading to consumers of oil products being charged an
extra Kshs. 3.61 per litre attributed to outdated technology.

o) o

3.1.5 Essar Energy Overseas Limited was incorporated in Mauritius in 2007 before

to the Kenya Government which would culminate in divesting its current

interest in the KPRL as provided for in the memorandum of association.

3.1.6 There are outstanding issues of pollution on about 50 acres of KPRI, land
which the three previous shareholders who offloaded their holdine rights to

Essar Energy Overseas Limited that have not been resolved.

(@8]
—

.7 Bven as Essar Energy Overseas Limited planned to exit, management had
planned an upgrade program at a cost of USD 1,159.25 million (¥shs. 100.85
rillion) with the projected funding expected to come from the Government of
Kenya before getting clearance from the financier. The award of contract for
the upgrade programme was scheduled to take place in October 2013 while the

expected completion date was September 2018,
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Comrriitee’s obsexvations

3.1.8 The Committee observed that:-
(1) There are outstanding issues of pollution on about 50 acres of KPRL land.

(1) Essar Energy Overseas Limited was incorporated in Mauritius in 2007 before

acquiring 50% share capital in KPRI.

.

(1) The Essar Energy Overseas Limited has given a “put option” to the Kenya
Government which would culminate in divesting its cumrent interest in the

KPRL as provided for in the Memorandum of Association

4.0 EVIDENCE

4.1 EVIDENCEF BY HCN. ADEN DUALE, MP - MEMBER OF

The Hon. Aden Duale, MP, Member of Parliament for Garissa Town, appeared
before the Committee on September 24, 2013 to brief the Committee on the
restructuring of Kenya Petroleum Refineries Limited (KPRL). His appearance
followed concerns raised by Members on the matter in the House and he informed

the Committee that:-

4.1.1 Kenya imports all its Petroleum requirements and its annual consumption is
approximately 4.1 million tons. Prior to deregulation of the sector in 1994,
KPRL was fully protected through the ‘White Oil Rule’ clause where Qil

Marketing Companies processed crude oil at KPRL.
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4.1.2
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4.1.5

On 28" November, 2003, the Ministry of Energ gy under gazette Legal Notice

No. 197 established the Open Tender System for both crude oil an

&
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petroleumn products but requiring that all Oil Marketing Companies to

mandatorily process crude oil at KPRL..

KPRL was initially a joint venture between the Government of Kenya (50%),
Shell Petroleum Company (17.1%), BP Africa (17.1%) and Chevron Global
Energy Inc. (15.8%) before incorporation of Essar Energy Overseas Limited

who replaced the International Oil Companies

- Recognizing the need to upgrade and make the oil refinery more competitive,

the Cabinet in a meeting held on 3™ May, 2007 vide Min. 15/7 approved that
the oil refinery be modernized, the Government to retain 50% shareholding
and the Ministers for Finance and Energy respectively to take on Board
interested investors on a competitive basis to dilute the existing shareholding
of BP, Shell and Chevron.

Following the Cabinet decision, many firms such as Patrofac (UK), Oman
Oil, Essar Energy Overseas Limited (India), Bharat Petroleum (India), Tamoil
(Libya), Engen (South Africa), Reliance Industries (India)) expressed interest

in being shareholders in KPRL

In KPRIL, Board meeting held on 16" May, 2007, the industry Shareholders

made 1t clear that they v ould not wish their shares diluted nor would they
take part in the Refinery Upgrade programme. However, they indicated a
possibility of a joint disposal proposal that would engage an independent

to seek offers from the open market.
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4.1.7
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4.1.9

In September, 2007, the Industry Shareholders demec’ to collectively dispose
their equity through a competitive procurement process and identified Essar
Energy Overseas Limited to buy their shares at USD 10 million (Kshs.

million).

Essar Energy Overseas Limited and BP, Shell and Chevron entered into share
sale and purchase Agreement dated 20™ December, 2007. However, the
Agreement was conditional on Government of Kenya (GoK) renouncing its

pre-emptive rig:.is.

Through a parallel initiative tnhe Government of Kenya had earlier identified
Tamoil (Oil Libya) as potential investor partner in the project as per the MOU
signed between Kenya and Libya during the President’s state visit to Libya in
2007. Libya oil had expressed interest to support Government of Kenya in the
Refinery upgrade, new Mombasa- Nairobi oil pipeline and LPG import and

storage project in Mombasa.

4.1.10 To give a fair opportunity in participating in the Process, the Permanent

Secretary (PS), Ministry of Energy, sent out term sheet to both Essar Energy
Overseas Limited and Libya oil Holding on 21% January, 2008 setting the
criteria to be used in selecting the new shareholder which included USD 15

million in exchange of goodwill and renunciation of its pre-emptive rights.

4.1.11 The negotiations between the Government of Kenya and the two prospective

shareholders culminated in a decision by the Government to offer them two

ot

equal shares of 25% of the 50% shares of the Internaticnal Oil Companies.
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é‘ .1.12" Subsequently, in 2 meeting held on 13% A ugust, 2008 between Government

7

of Kenya and the prospective shareholders, it was agreed that both Essar

bl

Energy Overseas Limited and Libya Oil share 50% equity equally, fast track
the upgrade and both of them to provide financing. The estimated project

cost had escalated to USD 450 million in 2009 due to sharp increase in the

International market.

2

Hssar Energy Overseas Limited Group is a conglorerate with investments in

ol and gas, steel, construction, shipping and logistics, communication and

m

%8

power with investrnents spanning over 20 countries. Essar Energy Ov ‘rseas

Limited owns 50% shareholding at KPRL.

4.1.14 Article 22 of the Company’s Articles of Association stipulated that a selling
sharehold t offer shares to tt g sh b
shar ier must oifer shares to the remaining shareholders before offering to

a third party. However, the Government was not intzrested in buying the
International Oil Companies (IOC) shares and agreed that the industry

shareholders conclude the process of sale with Essar.

A
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On September 24, 2008 Essar Energy Overseas Limited made offers to
Government that they would have equity of not less than 50%, and that they
would provide assistarice of USD 5 million towards equity in XPRL on
behalf of Government of Kenya and further if the Government would be able
to negotiate the price of acquisition of shares of BP, Shell and Chevron at less
than USD 20 million, the differential amount would be paid by Essar Energy
Overseas Limited towards Government of Kenya's equity for the

modernization project.
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4.1.15 Hssar Energy va* as Lirriited had offered Government of Kenya an initial
amount of USD 11 million in 2008 however, Government of Kenya declined
to get involved in the negotiations with IOCs on behalf of Essar Energy
Overseas Limited. Essar Energy Overseas Limited had a competitive bid
floated by the private shareholders and consequently changed the goodwill

offer from the initial USD 11 million to USD 2 million. The reduction of

goodwill offer according to Essar Energy Overseas Limited was due to delays
in the negotiations for the sales of shares and finalization of sharcholders
agreement, global economic crisis and difficult terms of financing for the
modernization project. The Government of Kenya agreed to the
consideration of USD 2 million and incorporated it into Clause 5 of
shareholders agreement of 31* July, 2009 providing that the amount was to
be paid by Essar Energy Overseas Limited into KPRL’s account to hold it in

trust for the Government.

4.1.17 The payment of USD 2 million was received by Treasury on 30" July, 2009
in favour of KPRIL. However, after consultation, it was agreed that the
money be received in Government books. Consequently, the cheque was
returned. The money payable to the Permanent Secretary (PS) Treasury was
received by CBK through Real Time Gross Settlement (RTGS) on 15%
March, 2011 and an equivalent of Kshs. 172 million was transferred to the

exchequer. Essar Energy Overseas Limited also paid USD 3 million to the

International Oil Companies (I0Cs).
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4.1.18 Before transition of KPR from toliin ng to merchant mode, oil marketing

: companies (OMC) were vequired by Legal Notice No. 197 of December 3,
2003 to process oil at KPRL. On turning to merchant mode of operatios, the
actnal cost of product from KPRL was used and referred to Refinery Gate
Pass.

4.1.19 From December 2010 to April 2013, the price difference between the refined
imported proiucts and products refined at XPRL had an er,w.i.vaient loss of

e resulted G+ 7 3 A S s te a¥ the +1mn AF Tohae 2 TA € THFC A
his resulted into additional costs at the purap of Kshs. 2.74 for L)J.\/,L\_), 2.54

‘he expiry of the interim product take off agreement on 31% December, 2012
and later extended thrcugh consensus with OMCs to 30" " June, 2013. It is
important to note that no crude oil has been procured and delivered since

June 30, 2013 thereby jeopardizing operations of KPRL.

4.1.20 KPRL sought credit facility of USD 350 million from Standard Chartered
Bank Limited on commencement of Merchant Mode to procure crude oil,
process and sell the products to OMCs. However, due to high costs of the
products, some products have not been lifted from KPRL and the Bank is

claiming these stocks.

4.1.21 KPRL has over the years not been able to meet the OMCs product
requirements resulting to a significant product loss. This necessitated the
OMCs to commission a forensic study sanctioned by the Minisiry of Energy

and undertaken by Deloitte Consulting Limited in Novernber, 2012. The
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study valued the yield loss to be in excess of ¥shs. 7.1 billion prompting the

OMCs to seek commpensation for the estimated loss.

4.1.22 The refinery sits on 300 acres of prime land worth approximately Kshs. 15
billion and its storage capacity is approximately 403,000 cubic metres valued
5] it J 1
at I(shs. 16.3 billion. ¥ PRI wage bill is approximately Kshs. 48,570,449 pet

month or Kshs. 582,845,388 per annum.

4.1.23 The Committee observed that:-

(1) The inefficiency at KPRL had greatly impacted on the economy and livelihood
of Kenyans resulting to KPRL loosing support from oil marketers. Some of the
players in the industry closed down as the Government was forcing them to
refine their crude oil at the Refinery at a loss.

(i) The Cheque allegedly issued by Essar Energy Overseas Limited to pay
Government of Kenya for waiver of its pre-emptive rights was oscillating
between Treasury and KPRL for two years and was eventually returned on

claims that 1t was addressed to the wrong payee (Cheque kiting). The Cheque

Az

was deliberately drawn to the wrong payee with the intention of causing delay
and defrauding the Government of Kenya.

(11) The payment of the consideration fee of USD 2miilion took long to be
effected and was substantiaily reduced from the initial USD 15 million to USD
11 Million to USD 2 Million. It took two years, froia July 2009 to March 2011,
for Hssar Energy Overseas Limited to pay the goodwill amount yvet the

Company was managing the Refinery two years before the
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. goodwill amount. The money therefore paid as goodwill could have been

generated by Essar Energy Overseas Limited from the refinery,

(iv) The Cabinet decision that modernization be undertaken at the refinery was
not adhered to by Essar Energ Overseas Lirited after the exit of the IOC in
contravention of the Cabinet decision.

(v) Thz Government agreed to the goodwill consideration on the unders standing

that Essar Energy Overseas Limited would undertake the modernization of the
efinery but this has never been undertaken by Essar.
(vi) There was an urgent need to build a new refinery in hight of the receat
discovery of 0il in the country if KPRL cannot be modernized.
4.7 EVID CEFICER, KENYA PETROLEUIA

T3 Y -\ , ﬁ T T \
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The Committee was informed by the Auditor General that the accounts of the
Kenya Petroleumn Refineries Limited have never been audited by the Auditor
General. The accounts were audited by a private auditor appointed by the Board of
Directors and the Auditor General was therefore not in a position to comment on

the accounts of Refinery.

The Chief Executive Officer, Kenya Oil Refineries Limited, Mr . M. Bansal,
appeared before the Cornmittee on November 02, 2013 and he informed the

Committee that:-

4.2.1 The Company had written to the Auditor General on the auditing of its
accounts but no reply had been obtained from the Audit Office. KPRL is a

4

private Company established under the Companies Act, Cap 486 and not a

State Corporation and therefore cannot be audited by the Auditor General.




4.2.2 KP]

4.2.3

RL is a 50:50 joint venture between Essar Energy Overseas Limited and the
Government of Kenya and is therefore not a state Corporation as defined by
Section 2 of the State Corporations Act, Cap 446. KPRL is owned through the
Permanent Secretary, Treasury which is excluded from being termed a State

Corporation.

P

Section 89 of the Public Finance Management Act of 2012 requires the
National Treasury to submiit a consolidated report to the Auditor Ceneral
every year and sets out the information required from Government linked
Corporations. KPRL has complied with Treasury’s request for the requisite
information even though it does not fall in the category of such Government

linked Corporations.

4.2.4 The accounts of the Refinery were audited by a private auditor appointed by

4.2.5

4.2.6

the Board of Directors. In the audit, the Company has enjoyed unqualified
audit reports. The change of auditors could have an impact on the operations

and management of the Company.

The performance of the Company has been on the down trend since the
industry switched to the merchant mode. The Company has been on shut
down since September 4™ | 2013 since no crude oil has been .mported by the

marketers.

Since the closure of the refinery, the country has been reliant on unports
except for the month of October and November where there was minimal
deliveries from KPRL of petroleum products produced from crude oil that had

been imported in may 2013. During the closure period, the retail pump prices

have been on the increass contrary to claims that the high pump prices are




attributed to inefficiencies at the re efinery. The closure of the refinery has not

B |

translated to lower fuel prices in spite low international crude oil prices.

Committee’s Observation

2.6 The Committee ohserved that:-

(1) Article 229 (2) of the Constitution provides that the Auditor General may

L

audit the accounts of any public entity that attracts public funding
notwithstanding the mandatory e

1tities that the Auditor General must audit.

(i)KPRL has been performing poorly afier the protective measures by the

»

overnment were waived and this is confirmed by the fact that the Cornpany

has been on shut down since September, 2017,

(111) No proper audit of th e Company has been done by the National Audit Office

due to the 50:50 shareholding ownership of the r..inery.

(iv) The Government should not privatize or divest from key or strategic

nvestments/Parastatals
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KENYA PRIVATE SECTOR ALLIANCE (KEPSA)
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The Chief Executive Officer, Mrs. Carol Kariuki, KEPSA accompanied by other
officials appeared before the Commiitee on Janua ary 22, 2014 to brief the Committee
on the restructuring of Kenya Petroleum Refineries Lirmited (K (KPRL). Ske informed

the Committee that:-

4.3.1 KEPSA is of the view that private investment in the facilit ty to convert it to

il

o)

storage terminal is critical for the following reasons-:
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(a) Kenya does not have any strategic storage facilities - It is imperative to
note that with KPRL shutdown, Kenya is on average less than 10 days
away from a total stock out situation. Any impact on the supply chain
e.g. port closure or vesszl breakdown could see fuel shortage at airports

and at the retail outlets.
(b) KPRL has over 400,000m’ worth of storage tanks.

(c) This facility is currently underutilized but significant investment is
equired to ensure direct connectivity with the port facilities and

conversion of crude tanks.

4.3.2 The Refinery 1s an important strategic national asset, whose role in the value
addition chain will grow when commercial production of the recently

discovered oil in Turkana commences.

4.3.3 Price stabilization is not realizable without strategic national oil reserves. The
KPRL storage supports feasibility study on building SBM (floating berth) that is

currently under process with National Oil Corporation of Kenya.

4.3.4 The LAPSSET project proposes a different location for new reﬁnery in line
with oil discoveries. KPRL’s current location does not fit in the planned
strategy on refinery location and thus conversion to storage facility is a more
viable alternative. The Private sector (investors) is in a better position to offer

necessary financing and provide more efficient management of the facility.




4.3.5 Investment will enhance the competitive position of the facility. Efficient

-
.

provision of petroleum product: heavily relies on the status, physical
infrastructures for transportation, 1 refining and storage. In this regard, there is

need to invest in the cil refinery to enable acquisition of modern technology

and infrastructure.

4.3.6 The KPRL faces a number of challenges, among them:-
() Price - KPRL is unable to compete with products from modemn
refineries in Western India and Arab Gulf (difference up to Kshs. 10 per

of A

litre) due to poor yield patterns.

(1) Quality ~ KPRI, technology could not produce fuels that met current
industry standards e.g. Diesel-KERS standard is 500ppm while KPRL
produced 10,000ppm. The poor quality at the refinery and storage is
blamed on infrastructure limitations and old technologies which affect
distribution and supplies.

(iii) Lack of substantive Investrent - The outdated technology resulted in
refinery inefficiencies including being unable to process all the by-
products from crude oil.

(iv) Historical issues- Independent auditor report shows that KP7L owes
O1l Marketers over Kshs. 9 Billion worth of stocks and vields losses of

Kshs. 7 Billion.
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4.3.7 The Committee observed that:-

(1) The refinery should be converted to a storage facility and that the
Government invests 1n facilities to be used in receiving products for storage.

(ii) There is need to have a strategic oil reserve in the country to help address the
challenges in s*>rage of oil and oil products and enhance security of petroleum
supply through the setting up of strategic petroleum reserves.

(iif) Essar Energy Overseas Limited should undertake an environmental clean-up
and restore the environment to its original state.

(iv) A new refinery be established within the LAPSSET project.

4.4 EVIDENCE BY THFE NATIONAT OIL CORPORATION (WOCK)

£

The Chief Executive Officer, Mrs. Sumayya Athmani, appeared before the
Committee on January 23, 2014 to brief the Committee on the restructuring of
KPRIL. She informed the Committee that:-

4.4.1 The Energy and petroleum audit undertaken by Deloitte for the period 2002-
2012, has shown that the refinery owes Oil Marketing Companies (OMCs)
approximately Kshs. 16 Billion in yield shifts (downgrading of products from
higher yielding to lower yielding products) as well as difference between
deemed and actual production. Due to the technological challenges, the
refinery was also restricted to processing only one crude type; Murban which
is a light form of crude from Abu Dhabi and one of the most premium priced
crude oils in the world. Thus the Refinery only relied on expensive feedstock

which further contributed to high domestic pri
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.2 The cost of ins talling a hydrocracker

N
AN

unit to improve the efficiency of the

n. However, this being a Brownfield
project, even with improved efficiency, the Refinery

-

the constraints of the installed (name plate) canacit ty of 80,000bpd (barrels per

would still work within

day) which would stiil render it uncompetitive in the face of la~ger refinerie

in India and Arabian Gulf. To increase capacity, it would require installation

of additional modules which will push up further the cost of the upgrade. It i3

also uncertain how newer modules would integrate within a tefinery that is

five decades old.
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ich as tanks and pipelines as well as

4

provide for a wax separation unit which would further increase the cost of the

upgrade. The total cost of the upgrade would therefore not differ substantially

from the average of USD 4 to 6 Billion required for putting up a Greenfield
project of between 120,000bpd to 180,000bpd.

4.4.4 The main reason why Essar Energy Overseas Limited opted out of the

refinery upgrade is the high cost of the upgrade and given the current

challenges, any new investors invited by the Government to take over from

Essar Energy Overseas Limited would come in with a plethora of requirements

and pre-commitments from Government that would skew the project to their
favour to the detriment of the Government as a shareholder and the country.

4.4.5

Over the last decade only 7 of 90 refinery projects in Africa were completed,

this included upgrades and Greenfield refineries. Investment is being




channeled to storage and infrastructure. Some of the most recent oil terminal
projects planned include oil trader Gunvor which has pledged USD 500
million to build a joint fuels trading Company in Gabon while Vivo, part
owned by Vitol, is investing USD 250 million over three years. Addax & Oryx
Group also has plans to invest USD 400 million. Traders now view terminals

as being more useful going forward to meet rising demand than additional

4.4.6 The Mombasa refinery has a total storage capacity 455,200m’ out of which
107,000m? is crude storage. while the balance is refined product storage. This
translates to 34% of the total storage available in the country and is the sil-gle
largest storage facility in the region. Converting the refinery into a storage
terminal would therefore free up the crude oil storage and release the product
storage for use in operational and strategic stocks effectively creating an
additional 36 days of stock cover in the country. This would help address the
challenges in storage and enhance security of petroleum supply through the

setting up of strategic petroleum reserves.

4.4.7 In addition, converting the refinery into a storage would integrate well with
the planned offshore jetty project by National Oil by linking the proposed
loading /offloading terminal to the refinery thus removing the immediate need

for a new storage facility to be built with the new jetty.
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4.4.8 The Cormmittee observed that: -
1 TT T 1Q "~eed i‘ X/ s Q S AT e PO :'; e s v N iy 1 o ~AA Ty
1 nere 18 a neea to pave a straie -gic reserve in tne country to help address the
challenges in storage and enhance se curity of petroleurn supply through the
setting up of strategic petroleum reserves.
(i1) The refinery be converted into a str ategic storage reserve.
(W)The Essar Energy Overseas Limited should undertake an environmental

clean-up and restore the environement to its original state.

(iv) A new refinery be established within the LAPSSET project,

=

4.5 EVIDENCE BY THR CABNGT SECORRET

S N S

AND PETROLEUM

The Cabinet Secretary for Energy and Petroleum, Mr. Davis Chirchir, appeared
before the Committee on January 24, 2014 to adduce evidence on the restructuring

of the Kenya Petroleum Refineries Limited. He informed the Committee that--

4.5.1 The Kenya Petroleum Refinery Limited was initia Iy a joint venture between
Government of Kenya (50%), Shell Petroleumn Company (17.1%), BP Africa
(17.1%) and Chevron Global Energy Inc (15.8 %) , before incorporation of
Essar Energy Overseas Limited who replaced the International Oil

Companies.

4.5.2 In recognition of the need to upgrade and make the oil refinery competitive,

the Cabinet vide Min 15/07 of the meeting held on 3™ May 2007 (Annex 1)

C‘i.

approved among other things thaf; the Refinery be modernized, Governmen:

of Kenya retains 50% shareholding in the Company and that the Minister for

e vestryctyy "Z?J/~




Finance and Energy take on board interested investors, on a competitive basis

PR

who would dilute the existing shareholders (BP, Shell and Chevron). The

industry shareholders did not wish to have their shares diluted nor take part in
the Refinery upgrade programme. They also pointed out the possibility of a
joint disposal process and that they would engage an independent consultant

to seek offers from the open market.

4.5.3 From the time of the Cabinet decision, many firms expressed interest in being
shareholders in KPRL which included among others; Patrofac (UK), Oman oil,
BEssar (India), Bharat petreleum (India), Essar Energy Overseas Limited and
Libya oil Holding Company. In Septembe. 2007, the industry sharcholders
decided to collectively dispose their equity to a new investor, through
competitive procurement process. They therefore identified Essar Energy

Overseas Limited to buy their share at US$10 million (Kshs. 790 million).

4.5.4 Essar Energy Overseas Limited and BP, shell and Chevron entered into share
sale and Purchase Agreement dated 20™ December 2007. However the
Agreement was conditional on Government of Kenya renouncing its pre-

emptive rights. The amount payable to the three companies were as follows;

Corsany No of Shares Amount in USD
s Shell 684,564 3,422,820
o BP 684,564 ,422,82
o Chevron 630,872 3,154,360

Total 2,000,000 10,000,000

he Independent shareholders consequently requested Government of Kenya,

W wailve its pre-empty nights in accordance with KPRIL’s Articles




Association and shareholder agreement to facilitate the sale. The Government

was not interested in buying the industry shareholders and therefore waived its

pre-emptive 11ghts to acquire the 50% shareholding at 2 goodwill consideration

of USD 11 million but this was bargained downwards fuilowing the global
economic crisis at the time to USD 2 million.

4.5.6 Through a parallel initiative the Government had earlier identified Tamoil

(Oilibya) as a potentiz! Iuvestor Partner in the Project. This mterest was

|

reflected in att MOU signed between Kenya and Libya during His Excellency
¥e y

Pinmeh A omila QEnta ool 1 S T Y 10 L A R 5 ..
the President’s State visit to Libya in 2007, where Libya oil had expressed

('W

interest (o support Government of Kenya in the followi 18 projects;

( A

The Refinery upgrade project,

¢ The New Mormbasa - Nairobi oil Pipeline

o

LPG import and storage project in Mombasa

4.5.7 In order to give the two parties a fair opportunity in participating in the
process, the Permanent Secretary, Ministry of Energy, sent out a term sheet
vide letter ref ME/CONF/7/1/11. Vol X1I dated 21% January 2008, (4unex 2)
to Hssar Energy Overseas Limited and Tibya Oil Holding Co, setting the
criteria to be used in selecting the new shareholder. Among the terms was a
consideration of US$ 15 million in exchange of goodwill and renunciation of its

pre-emptive rights.

5.8 The negotiation between the Government of Kenya and the two prospective
shareholders individually culminated to a ' =cision by the Government to offer

to them two equal shares of 25% of the 50% of the international il
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Company’s (I0C’s) share. Subsequently in a meeting held on 13" August
2008, between the Government of Kenya and prospective shareholders (Oil
Libya & Essar), it was agreed that both Hssar Energy Overseas Limited and
Libya Oil share the 50% equity equally, fast track the upgrade and both of

them to provide financing.

' Subsequently oil Libya backed out 2nd Essar Energy Overseas Limited was

left as the only interested bidder. The three industry shareholders entered into
a share sale and purchase agreement and Essar Energy Overseas Limited

purchased the shares at USD 5 million down from USD 10 million.

4.5.10 The Government was not interested in purchasing the 50% shareholding

4.5.11

from the indusiry shareholders and therefore did not wish to exercise it pre-
emptive right and instead chose to waive this right in exchange for a
consideration of 1JSD 11 million but due to global economic problems and
the delay in the negotiations, the offer was negotiated downwards to USD 2

miullion.

The Government entered into a share agreement with EHssar Energy
Overseas Limited with the major objective of upgrading and modernizing the

refinery. The share agreement also provided that should Essar Energy

L)

Overseas Limited opt out, then the Government will pay an amount of USL
5 million being the amount that Essar Energy Overseas Limited had paid to

the three industry shareholders when it purchased the 50% shareholding.

companies pushed for a transition from ioling mode to merchan!



. arrangernent. On commencement of the merchant mode, KPRL secured z
an from Standard Chartered Bank Limited of USD 350 million to DTOCUre

crude o1l, process and sell refined products but because of the high cost, some

of the products have not been lifted from KPRL to date. The Oil mark.ting

Companies are seeking Kshs. 7.1 billion from ¥ PRL.

4.5.13 KPRL constructed a 9.2 MW (mezawatts) captive power plant at a cost of

USD 14 million but the cost escalated beyond what was approved and the

cost of the energy was cxpensive compared to the National Grid.

4.5.14 FHssar Energy Overseas Limited was registered in Mauritius in 2007,
4.5.15 When Essar Energy Overseas Limited purchased the 50% shareholding,

Essar Energy Overseas Limited took up the responsibilities of the industry
shareholders then. However there are no legal requirements for Essar Energy

Overseas Limited to clean up the environment.

4.5.16 Kenya imports all its petroleum requirements and its annual consumption is
approximately 4.1 million tones. Prior to deregulation in 1994, KPRI, was
fully protected through the “white Oil Rule” clause where Oil marketing

Companies processed crude oil to meet all the white oil requirements.
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4.5.17 The Committee observed that:-

(i) There is a need to have a strategic reserve in the country to help address the
challenges in storage aad enhance security of petroleum supply through the
setting up of strategic petroleum reserves.

(ii) The refinery should be converted into a strategic petroleum reserves.

(iii) Essar Energy Overseas Limited was registered in Mauritius prior to the
purchase of shares in KPRL in 2007.

(iv) Essar Energy Overseas Limited took up the responsibilities of the industry

shareholders when it purchased the 50% stake at KPRL.

(v) The Essar Energy Overseas Limited should undertake an environmental

clean-up and restore the environme::: to its original state.

(vi) A new refinery be established within the LAPSSET project.

4.6 EVIDENCE BY THE PRINCIPAL SECRETARY, THE NATIOMAL

AL
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The Principal Secretary for the National Treasury, Dr. Kamau Thugge appeared
before the Committee on January 27, 2014 to adduce evidence on the restructuring

of Kenya Petroleum Refineries Limited. He informed the Committee that:-

4.6.1 The Kenya Petroleum Refinery Limited was mitially a joint venture between
Government of Kenya (50%), Shell Petroleum Company (17.1%), BP Aftica
(17.1%) and Chevron Global Energy Inc (15.8%).

').

1.6.2 In recognition of the need to upgrade and make the oil refinery competitive,

the Cabinet vide Min 15/07 of the meeting held on 3" May 2007 anproved
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among other things that; the Refinery be modernized, Government of K

erye
retains 50% shareholding in the Company and that the Ministers for Finance

and Energy respectively take on board interested invostors, on a competitive

basis who would dilute the existing shareholders (BP, Shell and Chevron).
The industry sharehiolders did not wish to have their shares diluted nor take

part in the Refinery upgrade programme. They also pointed out the possibility
of a joint disposal process and that they would engage an independent

consultant to seek offers from the open market.

4.6.3 Many firms expressed interest in being shareholders in KPRL including;

; IS

Petrofac (UK), Oman oil, Essar (India), Bharat Petroleum (_E:;-~f~l.ia) Hssar Energy

Lo

O

verseas Limited and Libya oil Holding Company. In Septe 2007, the
industry shareholders decided to collectively dispose their equity to a new

investor, through a competitive procurement process.

6.4 Essar Energy Overseas Limited and BP, shell and Chevron entered into share
sale and Purchase Agreement dated 20th Decernber 2007. However the
Agreement was conditional on Government of Kenya renouncing its pre-

emptive rights. The amount payable to the three companies were as follows;
o

Company Mo of Shares yunt in USD
Shell 684,564 320

BP 684,564 20
Chevron 630,872 3,154,360

Total 2,006,660 16,000,600
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4.6.5

The Independent shareholders consequently requested Government of Kenya,

to waive 1fs pre-empty rights in accordance with KPRT’s Articles of

Association and shareholder agreement to facilitate the sale. The Government
was not interested in buying the industry shareholders shares and therefore
walved its pre-emptive rights to acquire the 50% shareholding at a goodwill
consideration of USD 11 miilion but this was bargained downwards following

the global economic crisis at the time to USD 2 million.

4.6.6 Through a parallel initiative the Goverament had earlier identified Tamoil

(Oilibya) as a potential Investor Partner in the Project. This interest was
reflected in an MOU signed between Kenya and Libya during His Excellzncy
the President’s State visit to Libya in 2007, where Libya oil had expressed
interest to support Government of Kenya in the following projects;

(a) The Refinery upgrade project,

(b) The New Mombasa-Nairobi oil Pipeline,

() LPG import and storage project in Mombasa.

4.6.7 In order to give the two parties a fair opportunity in participating in the

oo

ey

process the Permanent Secretary, Ministry of Energy sent out a term sheet vide
letter ref ME/CONF/7/1/11. Vol XII date 21% January 2008, to Essar Energy
Overseas Limited and Libya Qil Holding Co, setting the criteria to be used in
selecting the new shareholder (dunex 2). Among the terms was a consideration
of USD 15 million in exchange of goodwill and renunciation of its pre-emptive

rights.
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6.8 The negotiation between the Government of Kenya and the two prospective

-n)[\

shareholders individually culminated to a decision by the Government to offe

a
to them two equal shares of 25% of the 50¢

(IOC:; share. Subsequently in a meeting held on 13® ¢ August 2008, (dunexr £)

/
between the Goverument of Kenya and prospective shareholders s (O Libya &
Hssar), it was agreed that both Essar Energy Overseas Limited and Libs va O1l
share the 50% equity equally, fast track the upgrade and both of them to
provide financing,.

4.6.9 Subsequently oil Libya backed out and Essar Energy Overseas Limited was

left as the only intevested bidder. The industry stakeholders therefore identified

Essar Energy Overseas Limited Eaergy of India to buy their shares at USD 10

g

million (Kshs. 790 million), this later camne down to USD 5 million. Th= three
industry shareholders entered into a share sale and purchase agreement and

Bssar Hnergy Overseas Limited purchased the shares at USD 5 million.

4.6.10 The Government was not i sted in purchasing the 50% shareholding
from the industry shareholders and therefore did not wish to exercise it pre-
emptive right and instead chose to waive this right in exchange for a
consideration of USD 11 million but due to global economic problems and
the delay in the negotiations the offer was negotiated downwards to USD 2

rmillion.

The Government entered into a share agreement with Essar Energy
Overseas Limited with the major objective of upgrading and modernizing the

(54

refinery. The share agreement also provided that should Essar Energy

o



Overseas Limited opt out, then the Government would pay an amount of
USD 5 million being the amount that Essar Energy Overs<as Limited had
paid to the three industry shareholders when it purchased the 50%

shareholding.

4.6.12 Due to the high cost of processing crude oil at the refinery the oil marketing

companies pushed .or a transition from tolling mode to merchant
arrangement. On commencement of the merchant mode KPRL secured a
loan from Standard Chartered Bank Limited of USD 350 million to procure
crude oil, process and sell refined products but because of the high cost, some

of the products have not been lifted from KPRL to-date. The Oil marketing

Companies are seeking Kshs. 7.1 billion from KPRI..

4.6.13 KPRL constructed a 9.2 MW captive power plant at a cost of USD 14

million but the cost escalated beyond what was approved and the cost of the

energy was expensive compared to the National Grid.

4.6.14 Essar Energy Overseas Limited was registered in Mauritius 2007, Treasury

however, deals with Essar India.

4.6.15 There are no legal requirements for Essar Energy Overseas Limited to clean

up the environment and when it purchased the 50% shareholding it took up

-

the responsibilities of the industry shareholders then.

1.0.16 Essar Energy Overseas Limited is now desirous of exiting KPRL under the

exit clause whereby the Government will be required to pay out Esser Energy
D IE &J




s Overseas Limited USD 5 million. The Government is in negotiations with
Essar and will ensure that employment rights of the workers are protected.
Committee’s Observations
4.6.17 The Committee observed that:-

(1) The Government entered into a share agreement

st agreement with Essar Energy Overseas
Limited with the major objective of upgrading and modernizing the refinery.

(1) There is a need to have a strategic reserve in the countr y to help address the

a1l o - I A -~ c ” L e s e f 7 ke +1-
chailenges 1 storage and enhance security of petroleum supply through the
setting up of strategic petrolewm reserves

Limited should undertake an environmental

ciean-up and restore the environment to its original state before it i3 allowed to

exit KPRL.

(iv) A new refinery to be established in LAPSSET project.

4.7 EVIDENCE BY BON. JOHIN MTUTA MRUTTU

il "k\_ 4 A

De

Hon. John Mrutu, former Chief Hxecutive Officer, Kenya Petroleum Refineries

a
Limited appeared before the Commitiee on 5™ February, 2014

I8} b

1 to adduce evidenc
on the restructuring of KPRL. He informed the Committee tha

1
4.7.1 KPRL was inaugurated on 1959 as a Company owned by Shell and BP. in
J o
1963 the first refinery was commissioned and in 1964 Esso and Caltex b
shareholders with each Company holding 25%.

4.7.2 In 1971 Government cf Kenva acaquired 50% shareholding in the Compenv
Y 4 32 P

after buying out part

t of the equity held by the international oil companies.
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From this point onwards the shareholding was split 50:50 betv een

Government of Kenya and the industry.

Esso sold its shares to the remaining industry shareholders (Shell, BP and
Caltex). During this sale and purchase, Government of Kenya chose to waive
its pre-emption rights but there is no record of any payment made to

Government.

e

Between 1974 and 2006 there was no significant investment in XPRL as
compared to the period 1960 — 1974 when two refineries were built and
commuissioned. This was occasioned by the fact that the Government and
industry shareholders could not agree on the investment strategy. The lack of
investment made it difficult for the refinery to compete with more modern and

bigger refineries in the Arabian Gulf and Western India.

BP and shell sought to sell their shares and settled on Essar. Government of
Kenya waived its pre-emptive right. A due diligence team comprising of
Ministry of Energy, Treasury, KPRL Board and management was sent to
India to understand the capability of Essar. During the visit the team
established that Essar Energy Overseas Limited had vast interest in oil, gas,
coal, steel, shipping, horticulture and mobile telephony. The change in
shareholding saw him (Mruttu) relinquish the position of CEQ of KPRL.

The purchase agreement provided for the re-shipment of any unused additive

or water. When

>-A

{PRL stopped using the additives the re-shipment clause was

I 511 S xxra ot
all thf‘ waste t

totaling 144 tons was shipped back to the UK.
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4.77.7 The Committee observed that:-

(1) The Government entered into a share agreement with Essar Ene'rgy Overseas

Limited with the major objective of " upgrading and mod.

Overseas Limited entered KPRL.

(1) Some waste from KPRL comprish

g 144
g 44

44 tons was shipped to the UK.

-._,

(1)) While the due diligence team visited India, 2 special purpose Company for
purchase of shares in KPRL was registered in Mauritius in 2007 under the

4

s Limited.

T TTOT IR D Ay O TES RS v, S AITT
-8 EVIDENCE BY MR. PATRICK MYOZE, FORMEE PERMANENT

1S .a.JLv..»-

SECRETARY, MINISTRY OF ENERGY

Mr. Patrick Nyoike, former Permanent Secretary, Ministry of Energy through a

written submission informed the Committee that:-

4.8.1 KPRL has two simple hydro- skimming (tooping) refineries, the first having

been commmissioned in the last quarter of 1963 and the second in the third

quarter of 1974. Their combined processing design capacity is four million

metric tons annually of heavy and medium Middle East petroleum crude oils.

Prior to the first oil crists of 1973-74 that resulted in a substantial increase in

crude oil prices, KPRI, operations were viable; but afier this crisis its

profitability was substantiaily reduced.
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4.8.2

The second oil crisis of 1973-79 wiped out the viability of KPR, and other

global refineries of similar technologies. KPRL therefore continued to survive

through quautitative protection, fiscal incentives and ring fencing of its tolling
tariff’ by GoX. Such refineries were closed en masse worldwide, in situations

where modernizations were considered un-economic. Tanzania also closed its

refinery in mid 1990’s, thus opting for direct fuel impoxts.

8.3 Given the high cost of petroleum fuels produced by KPRL, Uganda, viauritius

4.8.4

44, gSHPﬂLﬁZ R p i
| Pet

and other countries that previously depended on imports from Kenya resorted
to direct importation from cheaper sources to meet their needs from 1982.
Subsequent to this unfavorable development, X PRL operations had to be
scaled down as Kenya was the only market for its high cost and low quality
fuels. Even in Kenya, its annual through put had to be reduced to 1,600,000
metric tons annually in1995 in order to partially mitigate the impact of its high
fuel prices on the economy. The phasing out of potentially hazardous leaded
petrol from the domestic market in October 2006, further worsened the
financial situation of KPRL as it generated surplus tops which have since then
exported at depressed prices. With KPRL becoming a merchant refinery in
the second half of 2011, it absorbed the full impact of the depressed export
prices and it was not allowed to transfer the loss to the oil marketing

companies.

In an attempt to revamp the oil refineries, the sharcholders of KPRL
undertook several feasibility studies on possible options for upgrade of the oil

refineries based on different technologies and prices of crude oils including

g

their qualities. Most of these studies were done on insistence of GoK which
had hoped that an upgraded refinery would at least substantially reduce the
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import parity gap. However, virtuclly all the studies done did not Favor

o)

committing any substantial resources on an upgrade project.

The last study was done in 2011-12 after Essar had come on board. The
rationale for this study was to recommend a f nancially viable technology that
would fully utilize the entire four million tons of annual capacity of KPRL in
order to benefit from economies of scale. This study concluded that the
recornmended upgrade project would have an internal rate of retusn (IRR) on

equity of 6-7% for an investment of US$1.13 billion. This fell short of the 15%

™t
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d required by Essar’s sharcholders to commit their funds. Worse still

{’:'j;)

L

this upgrade would not be able to process more than 30% of the waxy crude
oils found in South Sudan, Uganda and lately in Kenya. An additional US$
500 million would require to be invested in a coker plant for removal of excess
carbon in these waxy crudes, thus raising the total estimated investment cost
to more than US§ 1.60 billion. This level of investment would reduce the

already low IRR estimate to below 6%,

There was no need for an approval since Cabinet had already approved
sourcing of investors to help upgrade the refineries by either diluting the
interests of then private shareholders or buying them out. This approval was
granted in 2006. The private shareholders opted to sell their all shares to the
highest bidder, i.e. Essar at US$ 5,000,000. The ; import of this sale was that
the value of KPR wes US$ 10,000,000. In an opent market the value of

KPRL shares would virtually be zero, without state protection of its

operations from threat of imports. This was the conclusion in the late 1980s

and has not changed since then.




4.87 The National Treasury had hired a private legal firr

4.8.8

1 to assist in the
nzgotiations and drafting of the agreements. I chaired all the negotiations,
since they were held at then Ministry of Energy in an open and transparent
manner. The Natioul Treasury was represented by Ms. Esther Koimett,
Investment Secretary and there was also a State Counsel from the State Law
Office. The KPRL management was also in attendance to answer any

questions on the operations of KPRL as a going business concern.

After conclusion of the negotiations, the approval and signing of the
shareholders agreement was the responsibility of the National Treasury as the
legal owner of the assets. In my view, we did the best we could in a fluid
environment, given that the private shareholders were not prepared to spend

any money on routine maintenance of the refineries.

4.8.9 He was aware that Essar had paid US§ 2 million to The National Treasury.

Initially, Essar had offered US$ 5 million but withdraw this offer allegedly
because they had consumed a lot of time and resources on the negotiations;
they even pulled out just to come back later. In the process, the sale price for
the private shares dropped from US$ 10 million to 5 million, a reflection of
the desnerate desire by Shell, BP and Chevron to divest their interests in

KPRL.

4.8.10 In his view, that was the best the GoK could negotiate, since the refinery was

fast moving towards closure as the private shareholders who had the
management rights, and therefore hired all the employees, had totally refused
to approve procurement of any major s

are parts. Consequently, the efficiency
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. and reliability of the complex were fast declining at the expense of

e

economy and o1l marketing companies who by law had to collective'y proc

1,6000,000 metric tons of crude oil annually at a loss in order to keep KPR,
barely afloat financially.

4.8.11 The current demand for petroleum fuels in Kenya is just about four (4)

\=x)
million metric tons, which would be equivalent to the annual ‘thr ough put’
a fully upgraded refinery operating at its maximum design capacity. This

therefore means that the country would have to import production shortfall

1OF 11s

._._\

as it 1s, a process that teke not less

-

were the refinery complex to be upgraded
than four years according to iissar. Such a scenario would not make any

£ConoImic sense.

4.8.12 What needs to be done at this stage is first of all to convert the current KPR
storage equivalent to 480,000 cubic meters into an import terminal, while at
the same time making arrangements for a new feasibility study for a bigger
refinery, with an export capacity. Once this study is done and viability of a
much bigger refinery is ascertained, then private sector could be encouraged to
invest through appropriately targeted fiscal incentives. Such a refinery would
cost several billion US Dollars and without substantial fiscal incentives, it will
virtually be impossible to attract any investors.

.,‘

Comnittee’s Observations

4.8.13 The Committee observed that:-
()  The shareholders of KPRL undertook several feasibility studies on possible

options for upgrade of the oil refineries based on different technologies and




prices of crude oils including their qualities but none of the studies favored
committing any substantial resources on an upgrade project.

(if) The current refinery be converted into an import terminal and storage facility for
strategic reserves.

(iv) Essai had offered US$ 5 million as consideration to GoK for waiver of its pre-
emptive rights but withdraw this offer allegedly because they had consumed a
lot of time and resources on the negotiations and eventually only paid USD 2
Million.

(v) The Ministry of Energy, Treasury, State Law Office and KPRL management
were involved in the negotiations, drafting and signing of the shareholc- -

el

agreement between GoK and Essar Enery; Overseas Limited.

4.9 EVIDENCE BY THE INVESTMENTS SECRETARY, NATIONAL
TREASURY

Ms. Esther Koimett, the Investments Secretary, Na: onal Treasury in her
submission on the Restructuring of Kenya Petroleum Refinerie: Limited dated 16

April, 2014 informed the Committee that:-

4.9.1 In 2009, Shell, BP and Chevron (the three private sector shareholders in
KPRI) sold their joint shareholding (50%) to Essar Energy Overseas Limited
(EEQL). The shareholding immediately prior to the transaction was as
follows:-  GoK (50%), Shell (17.1%), BP (17.1%) and Chevron (previously
knowi. as Caltex) (15.8%). As a result of the transaction to date, become as

follows:-
Shareholde Sgarelolding Pre-transaction
1 Cabincf Secretary to National Treasury 50%
ncoiporated

31)' zo«.
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The shares on offer belonged to the private chareholders znd th

o

etween the private sector companies. The KPRIL la_‘lSELF‘CiOi“ was not 2

es between privaie
sector entities. As is the practice under Company Law, the transaction s
governed by the Articles of Association of KPRI,. In this respect, the process
of transfer of shares was a preserve of the Board. GoK was involved in the
transaction purely on account of its interest, as the other 50% shareholder in
the joint venture through negotiation with the incoming shareholder (Essar)
on the Shareholders’ Agreement and a technical services agreement. GoK as
government (mainly the Ministry of Energy) also negotiated a Government
Support Agreement.

Government t: ransaction. It was a sale and purchase of shar

Several studies have been commissioned by KPRL to review its current and
future operational requirements concluded that it was necess sary for the
refinery to be upgraded, not only to produce products that met international
product and environmental standards. The matter was brought to the
attention of Government both as a shareholder and also as a key stakeholders

were categorical that they would not participate in the upgrade of the refinery
and opted to sell their shareholding.

4.9.3 In recognition of the need to upgrade and make the oil refin: 1ery competitivs
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the Cabinet, vide Min 15/07 of 3" May 2007 (Amnex 1), approved, armong
other things, that;

]

NIRRT B DAL T R

e _
i &pec*ai 4L£p3;¢ of the F
g
i 7

S A TS SRR IR AT LT L A AR

:3

4.

p
blic Tavestments Commiites 071 fie restyiiciurin

p»

- 3 T
{ Petroleun Refinery ;z;«;sz’ (KPR

4 Shell 7T )
3 or 17.1% n
15% o
tramszcdon =
1 Cabinet Secretary to National 50%
Treasury Incorporated
- 2 Essar energy overseas Limited 50 .



T N TR PV o T ST TSN T ke P T SN 4 5 < AN 4 AN G

(2) The refinery is modernized.

(b) GoK retains 50% shareholding in KPR .

(c) The Ministers for Finance and Energy take on board interested investors,
on a competitive basis, who wguld dilute the existing shareholders
(BP,Shell, and Chevron).
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clation stipviated that a selling shareholder must
‘er the shares to the remaining shareholders before the shares could be
offered t o third parties. The Articles required the remaining shareholder to
indicate their willingness to purchase the shares within thirty days or else it
would be deemed that they had rejected the offer of shares (Aunex 5).

PR

4.9.5 As stated in clause 24, the Cabinet approved the retention of 50% shareholding
by GoK in KPRL and for new investors in KPRL, on a competitive basis,
who would dilute the existing shareholders. This 1mplied that GoX would
neither dilute its shareholding in KPRI nor take up any additional
shareholding. For all practical purposes, the Cabinet had waived the GoK’s
preemptive rights to the shares on offer by the private shareholders.

4.9.6 The option of GoX exercising its preemptive rights to acquire the 50%
shareholding by Shell, BP and Chevron had been extinguished by the Cabinet
directive vide Min 15/07 of 3™ May, 2007 (4unex ©). However, GoK made it
clear that it would communicate a waiver only on satisfaction, following a
due diligence, that the party in the share and purchase agreement would be
accepted to GoK.

4.9.7 Although the Cabinet decision had anticipated that the OMCs would remain
as shareholders, they made it clear, at a KPRL Board meeting held on 16%
May 2007, that they would not wish to have their shares diluted nor would
they wish to take part in the Refinery upgrade programme. They further
indicated that they would undeitake a joint disposal process and that they
would engage an independent consultant to seek offers from the open market.

4.9.8 According to a letter from the Ministry of Energy, dated 7™ August, 2008 the
three private shareholders acquired, in September, 2007, the services of Wood

Mackenzie of London, to jointly market their shares and seck offers from the
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. market, through a competitive procurement process ndependent of X PRI
and the Government. L\Lccordmg to the letter, rmany fums responded,
including Petrofac (UK), Oman Qil, Bharat Petroleum (India), Engen (South
Adrica), Reliance Industries (3 ud* , Lssar Energy Overseas Ltd (EEOL) and
Tamoil Holding Company (\dJﬂO] Through this competitive process, Fssar

was shortlisted as their preferred buyer. GoK was informed accordingly and

was requested to occur so as to allow the private sector shoreholders to
conclude the sale to Essar.

499 M eenwhile, through a paraliel initiative by the Ministry of Ex ergy, the GoK
d identified Tamoil as a potential investor in KPRL. This was s ubsequent to

Lhe expression of interest by Tamoil in the refinery, among interest in other
Ha,

projects, following the signin an MOU T)“bwmu Fenye and Libya during

o
"2
the state visit to Libya in 2007 by H.E. the President.

o)
Pt
C

in order to give the two parties (i.e. Hssar and Tamoil) a fair opportunity in
participating in the process, the Permianent secretary, M mbtry of Ener Uy, vide
letter Ref ME/COMNE/7/11/1, Vol X Ky
had sent out a term sheet to Essar and Tamoil setting the criteria to be used in
selecting the new shareholder

¥ dovred TS Y
L gated 21 ol AT

4.9.11 Subsequently, in a meeting held on August 2008, between the GoK and
p rospective shareholders (Tamoil & Essaz ) (Aunex 4), it was tentatively agreed
s follows:

(a) Shareholding to be shared equally between BESSAR and Tamoil.
(b)The parties should have 2 common vision to fast track the Refinery
upgrade.
(c) The parties should wrovide financing on the upgra de Project.
by

(d) The parties should agree on the financing as offere Tamoil and Essar.

4912 Both Essar and Tamoil, vide letier dated o Sep.ember 2008; however

responded indicating their preference of equalization of shareholding for all

shareholders, including GoX, in KPRL. This would hav-e 1‘ed'l,u?9d GoK
shareholding from 50% to 33.33% and cone zoains
retain 50% sharcholding. (dumex )
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4.9.13 The GoX, vide letter dated 21% November, 2008, addressed to both E

£S8sa

=

and Tamoil, stated clearly that the issue of equalization of shareholding was
not acceptable. The GoX gave both parties a deadiine of 24™ INovember, ZOO
upon when it would be assumed they were no longer interested in the
opportunity to purchase the 50% shares being sold by BP, Shell, and Chevron.
(Asnex 7)

4.

\O

.14 Both parties responded, on November 24™ 2008, seeking confirmation of
various timelines, as well as GOK’s position regarding their proposal for
KPRL to receive financial incentives by way of waiver of duty/taxes as per
their proposal.

4.9.15 The various issues bemg raised by the prospective shareholders were causing
delays and the process had in fact stalled impacting negatively on the planned
upgrade of the refinery. The encumbrance in the upgrade of the refinery had
serious cost implications on the project. Due to the sharp price increases in the
International Commodity Market, the estimated project cost had, in the
meantime, escalated from US$322 million in 2006 to US$ 450 million in 2009
and was likely to be higher with time. At this stage, the GoK realized that the
two partners had “ganged up” and were deliberately blackmailing the GoK
and that dealing with Essar and Tamoil jointly, the GoK was worse off than
dealing with each party separately. Consequently, it was decided to abandon
the process and proceed with one of the partners. (Auirex 8)

4.9.16 After an analysis of the two parties, the GoK settled on FEssar for the
following reasons:-

(a)Essar was the preferred buyer by the Industry Shareholders having been
identified through a competitive process. Waving GoK preemptive rights in
favour of Essar would be a credible option in the eyes of other stak=holders
and the International Gil Companies (ICCs).

(b)Essar, unlike Tamoil, had conducted a comprehensive due diligence on
KPRL, and were, therefore, more informed and prepared to proceed with the
investment and the urgently required upgrade
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1's approach to the upgrade was purely fiom a coramercial angle. Tt was

Fa 28 ot
al noted that they has vast pﬂ ate sector experience i3 managing refineries
(¢)Essar had committed themselves to support‘ing KPRL to obtain funding from

ar
local and international financiers at favorable terms.
(e) Tamoil’s major disadvantage, however, was that they had not done anv due
diligence on KPRL. Tzmoil, however, had the merit of being backe
reign financial might of Libya, which was likely to afford J;PRL
favorable funding. Tamoil had also raised issues of pre-existing po

P |

environmental 11ab1 ities and indicated that they were nof Wl«hu g to take up

[

4.9.17 To assure of its capacity to partner with the Government to upgrade the

refinery, GoK conducted dt gence on Essar. From the due diligence, it
was noted that Essar CGroup, the parent company of B LOL, 1s a diversified
conglomerate company domiciled in India with invesiments in oil and gas,
steel, comstruction, shipping and logistics, communication and power,
spanning over 20 countries, including India, UK, USA, UAC, China and

Indonesia. GoK,, therefore, gave approval to the private sector shareholders to
execute the share purchase and sale Agreement with Essar.

4.9.18 As part of the negotiations, and in recognition of the inefficient state of the
refinery, Bssar required GoK assurance that the existing GGovernment support
would continue in the interim period until the upgrade. Essar required GoX
cornmitment that GoK would continue to support KPRL’s activities and
operations under the Government Support Agreerent.

4.9.19 In the meantime, IZPRL set out to draft various agreements that would be
required to effect the transfer of shares to the incoming shareholder in
accordance with the XPRL'’s Article of Association. These agreements were

discussed between KPRL, GoK and Essar and the final drafis approved by the

Attorney General on 31% July, 2009 and was witnessed by the then Minister

for Finance and the Prime Minister.

4.9.20 GoK was keen on having a partner W't the necessary financial resources and
refinery experience fo help in the upgrade of the refinery. Essar had, however,

L A




stated during negotiations that they would only invest in the refinery upgrade
if the detailed feasibility studies proved that it was viable to do so and would
instead opt out in the event that t he studies indicated that it would be viable to

upgrade the refinery.

(a) Ordinarily this would mean that Essar would look for a buyer for its shares
and would settle on Wh ever gave them the best price for their 50%. We
did not want to be in a situation where we would be saddled with an
investor that didn’t have the same obiactives/ commitment to the refinery
as the govemmment. We therefore needed ave an option to buy the
shares upon their exit.

(b) Secondly, such an exit would require a valuation to deterinine the pric
which we would buy the 50% shareholding from Essar upon their exit.
However, knowing the value of the assets of KPRL we did not want a

p)
—t+

situation where we would pay Essar more than they had paid to acquire
their 50%.

2.9.21 In order to forestall a situation where Essar would unnecessarily benefit from
any growth in value of the company without having injected any capital, GoK
required that Essar would only be entitled to a refund of the money paid by
Essar for the 50% shareholding from the exiting shareholders, hence the USD
5 million. It was recognized that the value of the company/the comprzny’s
asset was, even at the time of negotiations, substantially higher than the US]
5 million they paid for their 50% stake. This was a very wise move by the
Government to peg the exit price at the entry price of USD 5 million paid by
Essar. As we would now be valuing the business assets of KPRL, and paying
Essar 50% of the value.

Committee’s Observations

2.9.22 The Committec observed that:-
(1) The KPRL transaction was not a Government transaction. Tt was a sale and

purchase of sheres between private sector entities. The shares on offer
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: belonged to the private shareholders and their sale was between the private

sector companies.

(1) The Cabinet had approved, among otherf things, that the 1‘cﬁnery be
modernized; GoX retains 50'% shareholding in KPRL and that the Ministers
1 Finance and Energy take on board in‘erestea investors, on a competitive

basis, who would dilute the existing sharehiolders (BP,Shell, and Chevron).

(i) GoK made it clear that it would communicate a waiver only on satisfaction,
following a due diligence, that the party in the share and purchase agreemeat
would be accepted to GoX

= 1 Y iy - & Reyetey £ oy ~ ) LI 0 = + & 1 3
ralue of the company/the commpany’s asset was, even at the time of
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(1v) The

Q)

negotiations, substan tiahy higher than the USD 5 million that Essar Hnergy
Dverseas Limited paid for their 50% stake.
(vi) The Government entered into a share agreement with Essar Energy Overseas
Limited with the major objective of upgrading and modernizing the refinery.
4.10 EVIDENCE BY THE FINANCIAL SECRETARYV. NATIONAL
TREASURY

Mr. Mutua Kilaka, the Financial Secretary, National Treasury in his submission on
the Restructuring of Kenya Petroleum Refineries Limited dated 16% April, 2014

informed the Committee that:-

4.10.1 In 2009, Shell, BP and Chevron (the three private sector shareholders in
KPRL) sold their joint shareholding (50%) to Essar Energy Ovrseas Limited
(EEOL). The shareholding mmmediately prior to the transaction was as
follows:- GoK (50%), Shell (17.1%), BP (17.1%) and Chevron (previously
known as Caltex) (15.8%). As a result of the transaction to date, become as
follow




1 Cabinet Secretary to National Treasury 50%
Incorporated
2| Shell 17.1% -
3 BP 17.1%
4 Chevron 15%
Stareholding Posi-izansaction
1 Cabinet Secretary to  National 50% ‘
Treasury Incorporated
2 Essar energy overseas Limited 50%
4.10.2 The shares on offer belonged to the private shareholders and their sale

was between the private sector companies. The KPRI, transaction was not a
(Government transaction. It was a sale and purchase of shares between private
sector entities. As is the practice under Company Law, the transaction was
governed by the Articles of Association of KPRL. In this respect, the process
of transfer of shares was a preserve of the Board. GoK was involved in the
transaction purely on account of its interest, as the other 50% shareholder in
the joint venture through negotiation with the incoming shareholder (Essar)
on the Shareholders’ Agreement and a technical services agreement. GoK as
government (mainly the Ministry of Energy) also negotiated a Government
Support Agreement.

4.10.2 Several studies have been commissioned by KPRL to review its current and
future operational requirements concluded that it was necessary for the
refinery to be upgraded, not only to produce products that met international
product and environmental standards. The matter was brought to the
attention of Government both as a shareholder and also as a key stakeholders
were categorical that they would not participate in the upgrade of the refinery
and opted to sell their shareholding.
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(a) The refinery is modernized.

(b) GoX retains 50% shareholding in KPR,
(c) The Ministers for Finance and Energy take on board interested investors,

4

on a competitive ba 0*'3, who would

(BP,Shell, and Chevro

dilute the existing snare.nolaers
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KPRL’s Articles of Association stipul-ted that a se ling
offer the ha

hareholder must
to the remaining shareholders buOIc the sha uld be

A . Ll

es
offered t o third parties. The Articles recuired the remaining wareho].aer to
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heir wdimgw ss to purchase the shares within thirty days or else it
would be deemed that they had rejected the offer of shares.

4.10.5 As stated in clause 24, the Cabinet approved the retention of 50%
shareholding by GoK in XKPRL and for new investors in KPRL, on a
competitive basis, who would dilute the existing shareholders. This implied
that GoK would neither dilute its shareholding in XPRL nor take up any
additional shareholding. For all practical purposes, the Cabinet had waived
the GoK’s preemptive rights to the shares on offer by the private shareholders.

4.10.6 The option of GoK exercising its preemptive rights to acquire the 50%
shareholding by Shell, BP and Cheyron had been extinguished by the Cabinet
directive vide Min 15/07 of 3" may, 2007. However, GoK made it clear that
it would communicate a waiver only on satisfaction, following a due
diligence, that the party in the share and purchase agreement would be
accepted to GoX .

4.10.7 Although the Cabinet decision had anticipated that the OMCs would remain
as shareholders, they made it clear, at @ KPRL Board meeting held on 16
May 2007, that they would not wish to have their shares diluted nor would
they wish to take part in the Refinery w-ugzac‘xo programme. They further
indicated that they would undertake a joint disposal process and that they
would engage an independ™t consulian

t (0 seek offers
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4.10.8 According to a letter from. the Ministry of Energy, dated 7™ August, 2008 the
three private shareholders acqui. :d, in September, Z#x:7, the services of Wood
Mackenzie of London, to joir.tly market their shares and seek offers from the
market, through a competitive procurement process independent of KPRL
and the Government. According to the letter, many firms responded,
including Petrofac (UK), Oman Oil, Bharat Petroleum (India), Engen (South
Africa), Reliance Industrics (India), Essar Energy Overseas Lid (EEOL) and
Tamoil Holding Company (Tamoil). Through this competitive process, Essar
was shortlisted as their preferred buyer. GoK was informed accordingly and

—t

was requested to occur so as to allow the private sector shareholders to
conclude the sale to Essar

4.10.9 Meanwhile, through a pa*‘a_ﬂel mmitiative by the Ministry of Energy, the GoK
had identified Tamoil as a potential investor in XPRI.. This was subsequent to
the expression of interest by Tamoil in the refinery, among interest in other
projects, following the signing of an MOU between Kenya and Libya during
the state visit to Libya in 2007 by H.E. the President.

4.10.10 In order to give the two parties (i.e. Essar and Tamoil) a fair opportunity in
participating in the process, the Permanent secretary, Ministry of Energy, vide
letter Ref ME/CONE/7/11/X. Vol XU dated 21% January 2008, had sent
out a term sheet to Essar and Tamoil sefting the criteria to be used in selecting
the new shareholder.

4.10.11 Subsequently, in a meeting held on 13 August 2008, between the GoK and
prospective shareholders (Tamoil & Essar), was tentatively agreed as
follows:

(e) Shareholding to be shared equally between ESSAR and Tamoil.
(f) The parties should have a common vision to fast track the Refinery

upgrade.
(@) The parties should provide financing on the upgrade Project.
(h)The parties should agree on the financing as offered by Tamoil and Essar.

4.10.12 Both Essar and Ta@oﬂ, vide letter dated 9™ September 2008; however
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4.10.16 After an analysis of the two parties, the GoX settled

EL SR

10.13 The GoK, vide letter dated 2 I\TO”D’”DC 2008, address

.10.14 Both parties responded, on Novernber 24% 2008,

to both HEssar
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sed
ue of equalization of shareholding was
not acceptable. The GoK gave both par‘t' es a deadline of 24 I\Tovember, 2008
upon when it would
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ey were uo longer interested in the
opportunity to purchase the 50% shares being sold by BP, Shell, and Cl‘;.evron.

seeking confirmation of

various timelines, as well as GOK’s ﬁositj_ora regarding their proposal for
KPRL to receive financial

fsdie

ncentives by way of waiver of duty/taxes as per
their proposal.

upgrade of the refinery. The encumbrance in the upgrade of the refinery had
serious cost implications on the project. Due to the sharp price increases in the
International Commodity Market, the estimated project cost had, in the
meantime, escalated from US$322 million in 2005 to USiS 450 million in 2009
and was likely to be higher with time. At this stage, the GoK realized that the
two partners had “ganged up” and were rlejlbemﬂ y bia.ckmaﬂmg the GoK
and that dealing with Essar and Tamoil jointly, the GoK. was worse off than
dealing with each party separately. Consequently, it was decided to abandon
the process and proceed with one of the partners.

on Hssar for the
following reasons:-

() Essar was the preferred buyer by the Industry Sha holnem having been
identified through a comveti’civp process. Waving GoK precmptive r1ghts in
favour of Essar would be a credible option in the eye
and the International O Companies (I0Cs).

of other stakeholde
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(g)Essar, unlike Tamioil, had conducted a comprehensive due diligence on
KPRL, and were, therefore, more in“rmed and prepared toc proceed with the
investment and the urgently required upgrade.

() Essar’s approach to the upgrade was purely from a commercial angie. It was
also noted that they has vast private sector experience in managing refineries.

(1) Essar had committed themselves to supporting KPR to obtain funding from
local and international financiers at favorable werms.

(j) Tamo1l’s major disadvantage, however, was that they had not done any due
diligence on KPRL. Tarnoil, however, had the merit of being bac kea by
sovereign financial might of Libya, which was likely to afford KPRL
favorable funding. Tamoil had also raised :issues of pre-existing potential
environmental liabilities and indica 2d that they were not willing to take up
this risk.

4.10.17 To assure of its capacity to partner with the Government to upgrade the
refinery, GoK conducted due diligence on Essar. From the due diligence, it
was noted that Essar Group, the parent company of EEOL, is a diversified
conglomerate company domiciled in India with investments in oil and gas,
steel, construction, shipping and logistics, communication and power,
spanning over 20 countries, including India, UK, USA, UAC, China and
Indonesia. GoK, therefore, gave approval to the private sector shareholders to
execute the share purchase and sale Agreement with Essar.

4.10.18 As part of the negotiations, and in recognition of the inefficient state of the
refinery, Essar required GoK assurance that the existing Government support
would continue in the iaterim period until the upgrade. Essar required GoK
commitment that GoK would coniinue to support KPRI'; activities and
operations under the Government Support Agreement.

4.10.19 In the meantime, KPRI, set out to draft various agreements that would be
required to effect the transfer of shares to the incoming shareholder in
accordance with the KPRL'’s Article of Association. These agreements were
discussed between KPRL, GoK and Hssar and the final drafts approved by th

Attorney General on 31% July, 2009 and was witnessed by the then Minister
e Prime Minister.
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4.10.20 GoK was keen on having a partner with the necessary financial resources
and refinery experience to help in the upgrade of the refine: 1y. Essar had
however, stated during negotiations that they would only invest in the reﬁn”ry
upgrade if the detailed feasibility studies proved that it was viable to do so and

would instead opt cut in the event

ot

the studies indicated that it would he

ct
ot

tha

(@)

viable to upgrade the refinery.

(c; Ordinarily this would mean that Essar would loc™ =5 a b buyer for its shares
and would settle on whoecver ga ve them the best price for their 50%. We

did not want to be in a situation where we would be saddied with an
mvestor tt

hat dicn’t have the same objectives/commitment to the refinery
e tnerefore needed to have an option to buy the
shares upon their exit.
(d)Secondly, such an exit would require a valuation to determine the price at
v nich we would buy the SO % shereholding from Bssar upor their exit.
However, knowing the va

OTT

e of the assets of KPRL we did not want a
situation where we V-.foulo pay Essar more than they had paid to acquire
their 50%.

2.10.21 In order to forestall a situation where Fssar would unnecessarily benefit
from any growth in value of the company without having injected any capital,
GoK required that Essar would only be entitled to a refund of the money paid
by Essar for the 50% shareholding from the exiting shareholders, hence the
USD 5 million. It was recognized that the valup of the company/the
company’s asset was, even at the time of negotiations, substantially higher
than the USD 5 million they paid for their 50% stake. This was a very wise
move by the Governrment o peg the exit price at the entry price of USD 5
million paid by Essar. As we would now be valuine the business assets of
KPRL and paying Essar 50% of the value.

]

omgitiee’s Observaticns

~

10.22 The Committee observed that:-

[\

(1) The KPRL transaction was not a Government transaction. It was a sale and

j . L A, o I septay srtfise The o S ’ i
purchase of shares betwezn private sector entities. The shares on offer




belonged to the nrivate shareholders and their sale was between the private

sector companies

(i1) The Cabinet had approved, among other things, that the refinery be modernized;
GoK retains 50% shareholding in KPRL and that the Ministers for F mance

and Energy take on board interested lrllffiotOLo, on a competitive basis, who
gy

would dilute the existing shareholders (BP,Shell, and Chevron).

(1.1) GoK made it clear that it would cornmunicate a waiver only on satisfaction,
foliowing a due diligence, that the party 1n the share and purchase agreement
would be accepted fo GoX. .

(1v) The value of the company/the company’s asset was, even at the time of
negotiations, substantially higher than the USD 5 million that Essar Energy
Overseas Limited paid for their 50% stake.

(vii) The Government entered into a share agreement with Essar Energy Overseas
Limited with the major objective of upgrading and modernizing the refinery.

4.11 EVIDENCE BY THE ENERGY REGULATORY COMMISSION

JL_I’ Do

The Energy Regulatory Commission in its submission (dunex 9) dated 14" April,

2014 informed the Committee that:-

4.11.1 In December 2010, the Ministry of Energy (as it then was) gazetted the
Energy (Petroleum Pricing) Regulations, 2010. (The Regulations) provide a
formula for determining Legal Notice No. 196 of 3™ December 2010. The
regulations provide a formula for determining the monthly maximum retail
pump prices for Super Petrol, Diesel and Kerosene. In determining these
prices, the formula takes into account the weighted average of prudently
incurred cost of petroleum products from the Kenya Petroleum Refineries
Limited (KPRL) 1.e. locally refmed products and those from the Kipeva Oil

RN [RO..c QSO 5., SO i “
Storage Facility (KOSF) i.e. imported refined products.
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4.11.2 Since December 2010, when ERC b a
price difference between the unit ¢ imported through KOSF
and those refined at KPR, was observed. ERC arrived at this conclusion after
considering the difference in cost between the localiy refined products and
imported products. This difference is atwibuted to0 t

egan implementing the Regulations,

ost of products

“.._-1’15 fuel
and loss from the refining process and the yields r
the period December 2010 and September

taken cumulatively, were

Between

s} o]
oL J
Kshs. 15,710,553,586 more expensive.

4.1.3 It is important to note that KPRL is protected by the Petroleum Rules which
compels all companies .nvnlw 1 in importation of petroleum products to buy
from KPRL such quantities of getrolemn products as the Minister/Cabinet

Secretary may fro

Py

1 time to i

differences in costs between reqnery and importd products

Voiwmie Derived From | Amount Lost | Avirage difference
EPRL in Litres Dec 2010 | Compared i0
— Sep 2013 Imporis -KES (KES/Lix)
1 Super Petrol 773,894,408 (2,323,359,704) -3.00
2 Regular Petrol 146,758,790 (406,928,872) -2.77 |
3 Automotive Diesel | 1,686,366,498 (4,546,767,973) -2.70
4 kerosene 1,761,492,924 (6,031,350,547) -3.42
5 Fuel Oil 1,069,795,516 (1,766,569,516) -1,65
6 Naphtha/Tops 266,166,613 (505,997,491) -1.90 |
7 Industrial Diese 59,824,464 (129,579,182 217
TOTAL 5,764,299,2:4 {15,710,553,586

The price of the three (3) products from the

refinery that are subject to the pricing
regulations ie. s

diesel and kerosene were Kshs.3. 00, Kshs.2.70 and

super petrol,
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I\shs.3.42_more expensive than imported products between December 2010 and
September 2013. ERC is of the considered o pinion that had refining activities hzzher

&

as com pﬁed in the tables below.

1ted trend

& AN BALE

4.11.4 The refinery would still have imposed a handicap on the weighted average
prices at the pump equivalent to the price difference per producc h own i the
tables. The total handicap in Kshs would have been dependent on the artual
weight of the considered refinery product relative to the mports.

L' e | g SR TP - (. pgady o i e
iasit 4 _OInHarison §x unit COELS OF PEX
T2 A -y TN

& I\/,’LL) Kshs/1L ¥

Oct-13 Nov-13 Dec-13 Jan-14 TFeb-14 Mar-14

63.51  65.11 65.28 67.20

Tt o £ B e N T maed Seniinied
iable 3 Comparison of unit costs of products fro KPRL and imports

AGO (kshs/L)

Oct-13 Nov-13 Dec-13 Jan-14 Feb-13 Mar-14
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AGO (Hshs/L

Oct-13 Nov-13 Dec-13 Jan-14 Feb-14 Mar-14

515598 16:67 7269 TALD 505
Trporis 70.52 68.88 69.65 71.63 68.70  69.56
(5:23) (6.71) (7.02) . (1.06) (5.33)

4.11.5 The additional cost to the Kenyan econon 1y on account of the locally refined
products estimated at Kshs. 15,710,553,585 only covers the 30 month period
between December 2010 and September L\)13 When ERC assumed the
Implementation of the Petroleum price capping.

4.11.6 The economy has borne the costs of the t

t efinery over the years and there is
no evidence to show that such a situation would have been remedied after
September 2013. Accordingly, a more economic way of utilization of the

refinery is necessary which dictates that its business model be re-defined.

Comumittee’s Observations

4.11.7 The Comumittee observed that:-
(1)  The economy has borne the costs of the refinery over the years and there is no

evidence to show that such a situation would have been remedied afrer

September 2013

(i)  There is a need to have a strategic reserve in the country to help address the

challenges in storage and enhance security of petroleum supply through the

setting up of strategic petroleum reserves.




5.0
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GENERAL OBSERVATIONS

B s S X Y

The Committee made the following observations from the evidence adduced and
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5.5

cuments tabled:-

The Government entered into a share agreement with Essar Energy Overseas
Limited on 31% July 2009 with the major objective of upgrading and
modernizing the reﬁnczry. The Agreement was signed to ensure the
modernization of the refinery to the enhanced capacity of up to 4 MMTPA,
contraction of residue conversion facilities, the production of clean products,
and determination of product specifications, the minimization of emissions,
the stabilization of electricity supply to the refinery and basically upgrade the
refinery m terms of the Agreement. This has however not been realized yet
HEssar Energy Overseas Limited seeks to pull out of the refinery business.
There 1s a need to have a strategic reserve in the country to help address the
challenges i storage and enhance security of petroleum supply through the
setting up of strategic petroleum reserves.

The exit clause in the share agreement between the Government of Kenya and
Essar Energy Overseas Limited was skewed in favour of the company to the
extent that the Government would pay the company USD 5 Million on exit
from KPRL.

Hssar Energy Overseas Limited assumed all the rights and responsibilities of
the industry shareholders when it acquired 50% stake at the refinery including
environmental clean-up and restoration of the eavironment to its original

condition.

The poor restructuring and delay in modernization of the refinery has hugely

contributed to the high pump prices of oil (petroleum, kerosene and diesel) in

fawy

the Country.
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2.6 The delay in the modernization of the refinery has contribute
inefficiency at KPRL which had greatly jeopardized the regional and national

economy and livelihood of Kenyans resulting to KPRL losing support froin

P

oll marketers. Some of the players in the industry closed down as the

Government was forcing them to refine their crude oil at the Refinery at a

~

5.7 The sale or privatization of key strategic mstitutions which has a significant

bearing on national security should only be undertakern if the benefits that

accrue to Kenyans outweighs the commercial interest of the private investors.
There should always be public participation in line with article 10 and 118 of

the constitutio

5.8 The cheque allegedly issued by Hssar Energy Overseas Limited to pay the
Government of Kenya for waiver of its pre-emptive rights was oscillating
between Treasury and KPRI, for two years and was eventually returned on
claims that it was drawn to the wrong payee (cheque kiting). The Cheque was
deliberately drawn to the wrong payee with the intention of creating delay and
defrauding the Government of Kenya.

5.9 The payment of the consideration fee of USD 2million took long to be
effected and was substantially reduced from the initial USD 15 to USD
11million and finally to USD 2 Million. It took two years, from July 2009 to
March 2011, for Essar Energy Overseas Limited to pay the goodwilli amount
yet the company was managing the Refinery two years before the payment of
the goodwill amount. The money therefore paid as goodwill conld have been
generated by Essar Energy Overseas Limited from the refinery.

5.10 The Cabinet decision that modernization be undertaken 2t the refme:t"_y' was

not adhered to by Essar Enerpy Cverseas Limited afier the exvit of the IO
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5.11 The Governrient agreed to the goodwill consideration on the understanding

5 8

that Essar Energy Overseas Limited would undertake the modernization of

the refinery but this has never been undertaken by Essar Energy Overseas

Limited thus breach of contract.

W
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The Kenya Petroleum Refinery Limited has old technology and therefore
Government should develop a new refinery. For example the diesel from t
refinery had (10,000 ppd) high levels of lead far zbove the recommended

industry levels of 500 ppd due to the obsolete technology at the refinery

W
Y
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No Financial audit of the company has been done by the Audit-General
Office due to the 50:50 ownership structure of the refinery. Part I of the
Public Audit Act, INo. 12 of 2003 and part IV of the State Corporation Act,
Cap 446, Laws of Kenya be - nended to comply with Atticle 229 (5) of the
Constitution to provide for an express provision to the Auditor General to
audit all Government investments including where GoK shareholding is less
than 50 %.

6.0 RECOMMENDATIONS

Arising from the evidence adduced and the observations, the Committee

recommends that:-

6.1  The Fthics and Anti-Corruption Commission (EACC) should investigate the
circumstances under which the Cabinet decision for the modernization and
refurbishment of the refinery was ignored and Officers who flouted the

Cabinet decision should be held accountable.

.CJ\
No

The officers who participated in the negotiations, drafting and signing of the

share agreement ( the then Permanent Secretary, Ministry of Energy; the

Investment Secretary and the then Chief Executive Officer, KPRL anc
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6.7

current governor for Taita Taveta Couaty) be
negotiations, drafting and signing of a skewed shareholder agreement in favor
of Zssar Energy Overseas Limited.

The officers who participated in the negotiatious, drafting and signing of the
share agreement ( the then Permanent Secretary, Ministry of Energy; the

Investment Secretary and the then Chief Executive Officer, KPRL) be held

1
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accountaple 1or comumitting the Government to an agreement that seeks to
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pay Essar Energy Overseas Limited USD Siillion on exii
C
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he EACC should investigate circumstances under which the crnsideration
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the nitial T to USD 2 million and was not paid in time and was

drawn to a2 wrong payee by Essar Energy Overseas L itad,

The Government should establish an tmport terminal and sirategic petroleum
reserve in the country to help address the challenges in storage and enhance
security of petroleum supply through the setting up of strategic petroleum
reserves.

Hssar Energy Overseas Limited should undertake an environmental clean-up
and restore the environment to its original state in accordance with section
108 of the Environmental Management and Coordination Act(No 8 of 1999).

x)

The National Environraent Management Authority (NEMA) should asse

the environmental impact in accordance to section 58 of the Environmental
Management and Coordination Act(INo 8 of 1999). and ensure that the clean

up of the environment at the refinery i1s undertaken by Essar Energy Overseas

Limited. An environmental avdit be carried by NEMA to ensure that the

environment is restored to its original condition.




6.8

6.10

6.13

6.14

1

The Government of Kenya should not pay Essar Energ

Overseas Limited
any consideration during their exit since they have failed to honour their
responsibilities i terms of upgrading and modernizing the oil refinery on the
basis of which a shareholder agreement was signed.

Any futi-e engagement betwcen Essar Energy Overseas Limited and the
Government of Kenya should be scrutinized thoroughly with proper due
diligence being undertaken.

The exercise of privatization must involve all key stake holders through public
participation prior to decision mzaking in accordance to Articles 10 and 118 of

1

the Constitution. The Frivatization Act should be amended

cr

to ensure public
participation.
EACC should investigate and determine the ownership of Essar Energy
Overseas Limited, a company incorporated in Mauritius in 2007.
The Government should fast-track the development of a new and modern
refinery to cater for the refining of crude oil for national consumption and for
export.
The Privatization Act should be amended to ensure that the Government does
not privatize or divest from key or strategic investments or Parastatals without
undertaking due diligence.

Part [II of the Public Audit Act, No. 12 of 2003 and part IV of the State
Corporation Act, Cap 446, Laws of Kenya be amended to comply with
Article 229 (5) of the Constitution to provide for an express provision to the

Auditor General to audit all Government investments inclu ding where GoK

shareholding is less than 50 %.
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3. Ms. Rahab Chepkilim - Hansard Recorder

4. Mr. Michael Njenga - Parliamentary Iitern
MINUTE NO. 270 /2013 PRELIVIMNARIES

The Chairperson cailed the meeting to order at Twenty Five Minutes past Ten O’clock. He
informed the Committee that the Hon. Aden Duale, MP had raised an issue i the House
relating to the ownership of Kenya Petroleum Refineries Limited and had requested to
share that information with the Members as = friend of the Committee.

MINUTE NO. 371/2013 EVID ITCE BY HON. ADEN x”JAus,, MEP ON XENYA

yrarr By TN T
PETROLEUM REFVINERIES LIMITED

The Chairperson invited the Hon. Aden Duale, MP to brief the Commit=e on KPRL. Hon.
Aden Duale, MP informed the Committee that:-

(i) Kenya imports all its Petroleum requirernents and its annual consumption is
approximately 4.1 million tons.

(i)  Prior to deregulation of the sector in 1994, KPRL was fully protected through the
“White Oil Rule’ clause where Oil Marketing Companies processed crude oil at

(i)  On 28" November, 2003, the Ministry of Energy under gazette Legal Notice No. 197
established the Open Tender System for both crude oil and refined petroleum
products but requiring that all Oil Marketing Companies to mandatorily process
crude oil at KPRL..

(iv) .KPRL was initially a joint venture between the Government of Kenya (50%), Shell
Petroleum Company (17.1%), BP Africa (17.1%) and Chevron Global Energy Inc.
(15.8%) before incorporation of Essar Energy who replaced the International Oil
Companies.

(v)  Recognizing the need to upgrade and make the oil refinery more competitive, the
Cabinet in a meeting held on 3™ May, 2007 vide Min. 15/7 approved that the oil
refinery be modernized, the Government to retain 50% shareholding and the
Minister for Finance and Energy to take on Board interested investors on a
competitive basis to dilute the existing shareholding of BP, Shell and Chevron.

(Vi} Following the Cabinet decision, many firms such as Patrofac (UK), Oman Oil, Essar
- (India), Bharat Petroleum (India), Tamoil (Libya), Engen (South Africa), Reliance
Industries (India)) explessbd interest in being shareholders in KPRL.

(vii) In KPRL Board meeting on 16™ May, 2007, the industry Shareholders made it clear
that they would not wish their shares diluted nor would they take part in the Refinery
Upgrade programme. However, they indicated a possibility of a jomt disposal

2



(x1)

(xi1)

(xiii)

(x1v)

(xv)

(xv1)

- (xvil)

(xviiL)

proposal that would engage an independent consultant to seek offers from the open
market.

In September, 2007, the Industry Shareholders decided to collectively dispose their
equity throuh a competitive procurement process and identified

d Hssar Energy to

buy their shares at USD LO milion (Kshs. 790 million)

; I Qe

Essar and BP, Shell and Chevron entered into share sale and purchase Agreement

dated 20% Fecembﬁr 25 007. However, the Agreement wes conditicnal on GOK

renouncing its pre-emptive rights. 4

Through a parallel initiative the GOK had earlier identified Tamoil (Oil Libya) as

potential investor p-.ner in the project as per the MOU signed between Kenya and

Libya during the Piesident’s staie visit to Libya in 2007. Libya oil had expressed

interest. to support GOK in the Refnery upgrade, new Mombasa- Nairobi oil

pipeline and L.PG import and storage project in Mombasa.

To give a fair opportunity in participating in the Process, the PS Ministry o

sent ot term sheet to both Essar and Libya oil Folding on 21* January, 2008 s g

the criteria to be used 1n selecting the new shareholder ‘which included USD 15

million in exchange of goodwill and renunciation of its pre-ernptive rights

The negotiation between the GOK and the two prospective shareholders culminated
in a decision by the Government to offer them two equal shares of 25% of the 50% of

the International Oil Corapanies.

Subsequently, in a meeting held on 13" August, 2008 between GOK and the

prospective shareholders, it was agreed that both Essar and Libya Oil share 50%

equity equally, fast track the upgrade and both of them to provide financing.

The estimated project cost had escalated from USD 450 million in 2006 to USD 450

million in 2009 d: - to_sharp increase in the international market.

The GOK realized that dealing jointly with both Essar and Libya Oil was worse off

than dealing with one partner anc consequently abandoned the process and settled to

proceed with Essar after an analysis of the two.

Essar Group is a conglomerate with mvestments i oil and gas, steel, construction,

shipping and logistics, communication and power with investments spannmg over 20

countries. Essar Energy Overseas Ltd owns 50% shareholding at KPRL.

. Article 22 of the Company’s Articles of Association stipulated that a selling

shareholder must offer shares to the remaining shareholders before offering to a third
party. However, the Government was not interested in buying the International Oil
Companies (IOC) s'. res and agreed that the industry sharecholders conclude the
process of sale with Essar.

On September 24, 2008 Fssar made offers to Government that they would have

equity of not less than 50%, and that they would provide assistance of USD 5 million
. )

towards equity in KPRL on behalf of GOK and further if the GOK would be able to

w



(x1x)

(3cx1)

(xxi)

(xx1i1)

(xx1v)

(xxv)

(xxv1)

negotiate the price of acquisition of shares of BP, Shell and Chevron at less that USD
20 million, the differential amount would be paid by Iissar towards GOK’s equity for
the modernization project.
Essar had offered GOK an initial amount of USD 11 million in 2008 based on the
conditions in paragraph (xvii1) above however, GOK declined to get involved in the
negotiations with IOCs on behalf of Essar. Essar had a competitive bid floated by the
private shareholders and consegquently changed the goodwill offer from the initial
-JSD 11 million to USD 2 million.
Essar gave reasons for the redtiction of goodwill offer from USD 11 million to USD
2 million as delays in the negotiations for the sales of shares and finalization of
shareholders agreement, global economic crisis and difficult terms of financing for
the modernization project. .
GOK agreed to the consideration of USD 2 million and incorporated it into Clause 5
of Shareholders agreement of 21% July, 2009 providing that the amount was to be
paid by Essar into KPRL'’s account to hold it in trust for the Government.
The payment of USD 2 million was received by Treasury on 30" July, 2009 in favour
of KPRL. However, after consultation, it was agreed that the money be received in
Government books. Consequently, the cheque was returned. The money payable to
the PS Treasury was received by CBK through RTGS on 15" March, 2011 and an
equivalent of Kshs. 172 million was transferred to the exchequer. Essar also paid
USD 3 million to the I0Cs.
Before transition of KPRL from tolling to merchant mode, oil marketing companies
(OMC) were required by Legal Notice No. 197 of December 3, 2003 to procéss oil at
KPRL. On turni.ﬁg to merchant mode of operation, the actual cost of product from
KPRL was used and referred to Refinery Gate Pass.
From December 2010 to April 2013, the price difference between the refined
imported products and products refined at KPRL had an equivalent loss of Kshs.
13.69 billion which translated into a loss of Kshs. 5.48 billion per year. This resulted
into additional costs at the pump of Kshs. 2.74 for PMS, 2.54 for Diesel and 3.32 for
kerosene.
KPRL now faces enormous challenges with the expiry of the interim product take off
agreement on 31% December, 2012 and later extended through consensus with
OMCs to 30" June, 2013. It is important to note that no crude oil has been procured
and delivered since June 30, 2013 thereby jeopardizing operations of KPRL.
KPRL sought credit facility of USD 350 million from Standard Chartered Bank
Limited on commencement of Merchant Mode to procure crude oil, process and sell
the products to OMCs. However, due to high costs of the products, some products
have not been lifted from KPRL and the bank is claiming these stocks.



s

(oovn)  KPRI wage bill is approxmmately Kshs. 48,570,449 per month or Kshs. 582

v
-

“

845 388

per annum.

(xxviil)) KPRL has over the years not been able to meet the OMCs product requivernents

resulting to a significant product loss. This necessitated the OMCs to commission a
forensic study sanctioned by the Ministry of Energy and undertaken by Deloitte
~ Consulting Limited in November 2012. The study valued the yield loss to be in

excess of Kshs. 7.1 billion prompting the OMCs to seek compensation for the
estimated 1oss.

(xxix) = The refinery sits on 300 acres worth approximately Kshs. 15 billion and its storage

)

capacity is approximately 403,000 cubic metres valued at Kshs. 16.3 billion.

MINUTE NO.372/2013 COMMITTEY, OBSERVATIONS

The Commiitee was observed that the inefficiency at KPRL had greatly impacted on the
economy and livelihood of Kenyans and had even caused many players in the industry to
close down as the Government was forcing them to refine their crude oil at the Refinery at a
loss. The Committee agreed that there was an urgent need to build a new refinery if KPR,

cannot be modernized considering the recent discovery of oil in the country.

MINUTE INO.373/2013 DECLARATION OF INTUIREST

The Members sought to know if Hon. Duale, MP had any interests on the matter. Hon.
Aden Duale, MP informed the Committee that he did not have any personal interest in the
industry, but had brought the information to the Committee as the matter was serious as it
impacted on everyday life of all Kenyans.

MINUTE NG. 374 /2613 ADJOURNMENT

There being no other business, the meeting adjourned at Twelve O’clock.

{Chairpexson)
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HELD ON MONDAY, NOVEMBER 02, 2013 IN COMMITTEE ROCOM 7, I‘/Ij&if."-ﬁ
PARTVIAVMENT BUITDINGS f_” 2.30 PM
RESENT:
1. Hon. Kimani Ichung'wah, VLY. - Vice Chairperson
2. Hon. Joha Aluoch Olago, M.P.
3. Homn. Paul Otuoma, 241
4. Hon. Mary Keraa Sally, M.P.
5. Hon. Onesmus MNjuki, M.P
6. Hon. Bernard Munyoki Kitungi, M.P.
7. Hon. John M. Nyaga, M. P
8. Fon. Corelly Serern, M.P.
9. Hoa. Ogutu Jolin Ormondi, M.P.
10, Hon. Francis Nyenze Mwanzia, M.P.
AESENT WITH APCLOGY
1. Hon. Adan Xeynan, M.P. - Chairnerson
2. Hon. Johana Ngeno, M.P.
3. Hon. Mithika Linturi, M.P.
4. Hon. Irungu Kang’ata, M.P.
5. Hon. Bare Shill, M.P.
6. Hon. Njogu Barua, M.P
7. Hon. Major (Rtd) John Waluke, M.P.
8. Hon. Wafula Wamunyinyi, M.P.
9. Hon. Sammy Mwaita, M.P.
10. Hon. Adanh M. Nooru, M.P.
11. Hon. Abdullswamad Sheriff, M.P.
12. Hon. Chrisanthus Wemalwa, M.P.
13. Hon. Korei Ole Lemein, IM.P
14. Hon. Beatrice Nyaga, M.P.
15. Hon. Dr. Oburu Oginga, M.P.
16. Hon. Mwadeghu Thomas, M.P.
17. Hon. Eng. John Kiragu, M.P.
N~ ATTENDANC
NALIONAYL ASSEMBLY
Mr. Nicheolas Emejen - Principal Clerk Assistant ]
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Mr. Michael Njenga - Parliamentary Intern

KENYA NATICHMAL AUDI{Y OFFICE

Mr. Charles Nyanyula - Acting Directo:
Mr. Obed K. Chweya — Senior Managcr

INSPECTORATE OF STATE CORPORATIONS

Mz Patrick Wandaka - Assistant Inspector General

MINUTE NQ. 470/2013 EVIDENCE: ¥KENYA PETROLEUM AEFINSERIES

LIMITED

Lismited, Mrxr. B. WM. Bansal,

red

T

1e Chief

b

{1

accompanied by:-

1. Hon. Suleiman Shakombo - Chairman

2. Mr. Stephen Mbul — Chief Finance Officer

3. Ms. Caroline Katuya - Company Secretary, Legal Officer

4. Mr. Stephen Wafula - Senior Economist, Ministry of Energy and Petroleum

appeared before the Comupitiee to give evidence on the auditing of accounts of the

refinery by the Auditor General.

MINUTE NO. 471/2013 - EVIDENCE: UNAUDITED ACCOUNTS

The Committee was informed by the Auditor General that the accounts of the Kenya
Petroleum Refineries Limited have never been audited by the Auditor General. The
accounts were audited by a private auditor appointed by the Bank. The Auditor General 1s

!

therefore not in a position to comment on the accounts of Refinery.

The Chief Executive Officer, KPRL informed the Committee that the Company had written
to the Auditor General on the auditing of its accounts but no reply had been obtained from
the Audit Office. KPR is a private company established under the Companies Act, Cap
486 and not a State Corporation and therefore cannot be audited by the Auditor General.
KPRL is a 50:50 joint venture between Essar Energy Overseas Li:nited and the Government
of Kenya and is therefore not a state Corporation as defined by Section 2 of the State
Corporations Act, Cap 446. KPRL is owned through the Permanent Secretary, Treasury
which is excluded from being termed a State Corporation.

The Committee was further informed that section 89 of the Public Finance Management
Act of 2012 requires the National Treasury to submit a consolidated report to the Auditor

2
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General every year and sets out the information uq«urcu from Governiment linked
Corporations. KPRIL has complied witn Treasury’s request for the requisite information
even thouzh it does not fall 1a the category of such Government linked Corporations.

The Chief Executive Officer also informed the Cominittee that accounts of the Refinery

1

were audited by a private auditor appointed by the Board of Directors. In the audit, the
company has enjoyed unqualific * audit reports. The change of auditors could liave an
impact on the operations and management of the company.

The performance of the company has been on the down trend since the industry switched to

the merchant mode. The company has been on shut down since September 4™ 2013 since no
crude oil has been imported by the markerers.

WIIINUTE NO. 472/2013 — V‘A{ ENCE: COMMTTEE OBSERVATION

The Committee cbserved that Article 229 (2) provides that the Auditor General may audit

5

the accounts of any public enuty that attracts public funding not withstanding the
mandatory entities that the Auditor General must audit.

After deliberating on the matter the Committee resolved that:-

(a) The Auditor General responds to the letter by KPRL

(b) The Parliamentary legal department gives an opinion on the auditing of the accounts
of KPRL by the Auditor General. )

(c) KPRL submits to it a comprehensive report on the performance of the company for
the period 2010 to 2012.

MINUTE NO. 473/2013  ADJCURINMENT

There being no other business, the meeting adjourned at Two Minutes past Four O’clock.
f

(Chair};erson)
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. Adan M. Nooru, M.P.

. Ogutu John Omondi, M.P.
. Bare Shill, ML.P

_Wafula Wamunyinyi, M.P.
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. Paul Otuoma, M.P.
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. Trungu Kang'ata, M.P

. Eng. John Kiragu, M.P.

Mr. Nicholas Emejen - Principal Clerk Assistant I
Mr. Abdullahi Aden - First Clerk Assistant

Mr. Joash Kosiba - Fiscal Analyst




KENYA PRIVATE SECTOR ALLIANCE (XEPSA)

Mrs. Carol Kariuki Chief Executive Officer

Mz. Sylvestor Makak Kenya Association of Manufactures
FEng. James N. Mwayi KEPSA

Mr. Githinji Ndirangu Legal Adviscr

M. Jeoffery Kirui i 8l

Dr. Macharia Irungu o

MINUTE NO. 24/2014 - XENYA PRIV ATE SECTOR ALLIANCE (KEPSA)

A=t L%

The officials of KEPSA briefod the Committee as follows:-

(i) KEPSA is of the view that private investment in the facility to coavert it to a storage
terminal is critical for the foliowing reasons:-

» Keénya does not have any strategic storage facilities - It is imperative to note that with
KPRL shutdown, Kenva is on average less than 10 days away from a total stock out
situation. Any impact on th~ supply chain e.g. port closure or vessel breakdown
could see fuel shortage at airports and at the retail outlets.

»  KPRL has over 400,000m3 worth of storage tanks.

o This facility is currently underutilized but significant investment is required to ensure
direct connectivity with the port facilities and conversion of crude tanks.

(i) Apart from being an important strategic national asset, it is expected that with the
discovery of oil in Northern Kenya the role of the refinery in the value addition chain
will grown when commercial production commences. »

(i)t is also critical to note that price stabilization is not realizable without strategic national
oil reserves. '

(iv) KPRL storage supports feasibility study on building SBM (floating berth) that is
currently under process with NOCK. - '

(v) LAPSSET project proposes a different location for new refinery mn line with o1l
discoveries. KPR, current location does not fit in the planned strategy on refinery
location and thus conversion to storage facility seems moze viable alternative.

(vi)Private sector (investors) are in a better position to offer necessary financing and provide
more efficient management of the facility.

(vi) Financing is critical to ensure quick delivery of the facility light of the

L

aforementioned issues.



(vii)) Investment will enhance the competitive position of the facility. Efficient pro VISLO
. of petroleum products heavily relies on the status physical infrastructures for
transportation, refining and storage. In this regard, there 1s need to invest in the ot

refinery to enable acauisition of modern technology and infrastructure.

WVINUTE NO. 25/ 2014 - CHALLENGESF ACED BY &

The Committee was informed that KPRL was faced with the following challenges:-

(i) Price - KPRL is unable to compete with products from modern refineries in Western
India and Arab Gulf (difference up ¢y Kshs. 10 per litre) due to poor yield patterns.

(i) Quality - ¥ PR L technology could not produce fucls that met current industry sta dards
eg. Diesel-KEBS standard is 500ppra while KPRI, produced 10,600ppm. The poor
quality at the refinery and storage is blamed on infrastructure limitations and old
technologics which affect distribution and supplies.

(iii) Lack of cubstantive Investizent- inc outdated techinology resulted in refinery

inefficiencies including bemg unable to process all the by-products from crude oil.

(iv) Historical issues- Tndependent auditor report shows that KPRL owes Oil Marketers
over Kshs. 9 Billion worth of stocks and yields losses of Kshs. 7 Billion.

MINUTE NO. 26/2814 - COMMITTEE OBSERY ATIONS

MINUTE NO. 26/29045 = W IRasis s

The Committee observed that:-

(i) There was a need to have a strategic 1eserve in the country to help address tie
challenges 1 storage and enhance secutity of petroleum supply through the setting
up of strategic petroleum reserves.
(ii) Essar Energy Iimited to pay the Government on e environmental hazards causcd
as a result of refining.
(iiiy A new refinery to be established in Lamu County

VONUTENO. 27 /2013 - ADIOURNIVIENT

There being no other business, the Chairperson adjourned the meeting at Thirty riinutes i
Four O’clock.

(' -y
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1. Hon. Francis Nyenze Mwanzia, M.P.
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4. Hon. John M. Nyaga, M.P
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THE AUDITOR GENERAL

Mr. Charles Nanyuki Ag. Director
Mr. Obed K. Chweya ' Senior Manager

NATIONAL Off, CORPORATION

Mrs. Sumayya Athmani C.E.O
Mr. Ken Mugambi S.P.C
Mr. Kamau Mugenda GM Finance

}ee.

MINUTE NO. 28/2014 NATIONAL OIL CORPORATION OF KENYA

The Management of the National Oil informed the Commuittee that:-

(1)

(i)

Energy and petroleum and undertaken by Deloitte for the period 2002-2012, has shown
that the refinery owes OMCs approximately Kshs 168 in yield shifts (downgradmg of
products from higher yielding to lower yielding products) as well as difference between
deemed and actual production. Due to the technological challenge, the refimery also was
restricted to processing only one crude type; Murban which is a light form of crude from
Abu Dhabi and one of the most premium priced crude oils in the world. Thus the
refinery only relied on expensive feedstock which further contributed to high domestic
prices. ~

From the above therefore it is evident that in its current state the refinery was a major
burden to the economy and it was a matter of time before the competitive nature of the
market rendered its continued operation unsustainable.

Upgrade of the Refinery

(iii) The cost of installing a hydrocracker unit to improve the efliciency of the refinery is

(1v)

approximately USD 1 B. However this being a Brownfield project, even with improved
efficiency the refinery would still work within the constramnts of the installed (name
plate) capacity of 80,000bpd which would still render it uncompetitive in the face of
larger refineries in India and Arvabian Gulf. To increase capacity, it would require
installation of additional modules which push up further the cost of the upgrade. It is
also uncertain how newer modules would 1ntegrate within a refinery that is five decades

old.

To cater for the waxy crude types like the Turkana oil, there would be need to provide
for heated handling infrastructure such as tanks and pipelines as well as provide for a
wax separation unit which would further increase the cost of the upgrade. The total cost
of the upgrade would therefore not differ substantially from the average of USD 4-6B
required for putting up a Greenfield project of between 120,000bpd to 130,000bpd.



o

« MINUTE NO. 31 /201"

ADJOTTRNMENMNT

There being no other business, the Chairperson adjourned the meeting at Fifty Minutes past
twelve O’clock.




(v) National Oil Corporation believe that this is the main reason why Essar opted out of the
refinery upgrade and given the current challenges, any new investors invited by the
Government to take over from Essar would coi-e in with a plethora of requirements and
pre-commitments from Government that Woula skew the nropvct to their favour to the
detriment of the Government as a sharcholder and the country. '

Conversion to Sitorage Terminal
(vi)Over the last decade only 7 of 90 refinery projects in Africa were completed, this
included upgrades and Greenfiled refineries. Investment is being channeled to storage
and infrastructurz. Some of the most recent oil terminal projects planned include o1l
trader Gunvor which has pledged $500 million to build a joint fuess trading
company in Gabon while Vivo, part owned by Vitol, 1s investing $250 muillion over
three years. Addax & Oryx Group also has plans to mvest $ 400 mlUion Traders now
view terminals as being more useful going forward to meet rising dermmand that additional

small scale refining.

(vii) The Moinbasa refinery has ‘a total storage capacity 455,200m3 out of which
107,000m3 is crude storage while the balance is refined product storage. Ti.Is translates
to 34% of the total storage available in the county and is the single largest storage
facility in the region. Converting the refinery into a storage terminal would therefore
free up the crude oil storage and release the product storage for use in operational and

strategic stocks effectively creating an additional 36 days of stock cover in the country.
This would help address the challenges in storage and enhance security of pctroleum
supply through the setting up of strategic petroleum reserves.

(vii)) In addition converting the refinery into a storage would integrate well with the
planned offshore jetty project by National Oil by linking the proposed loading
/offloading termiral to the refinery thus removing the immediate need for a new storage

facility to be built with the new jetty.

MINUTE NO. 30/2014 COMMITTEE OBSERVATIONS

The Committee observed that: -
() There was a need to have a strategic teserve in the country to help address the
challenges in storage and enhance security of petroleum supply through the setting
up of strategic petroleum reserves.

(ii) Essar Energy Limited to pay the government on the environmental hazards caused
as a result of the refinery.
(iii) A new refinery to be established in Lamu County

(O8]
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Hon. Ogutu John Omondi, M.P.
Hon. Wafula Wamunyinyi, M.P.
Hon. Abdullswamad Sheriff, M.P.
10. Hon. Paul Otuoma, M.P.

11. Hon. Mwadeghu Thomas, M.P.
12. Hon. Irungu Kang'ata, M.P
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IN - ATTENDANCE

NATIONAT ASSEMBLY

Mr. Nicholas Emejen - Principal Clerk Assistant I
M. Abdullahi Aden - First Clerk Assistant
Mr. Joash Kosiba - Fiscal Analyst

(Y



AUDITOR GENERAL

Mr. Charles Nanyukt - Ag. Director
Mz. Obed K. Chweya - Semor Aud or

MINISTRY OF BNERGY AND PETROLEUM

Mr. Davis Chirchir - Cabinet Secretary

Eng. Joseph Njoroge - Principal Secretary

Mr. Martin Heya - Commissioner of Petroleum
Mirs. Jacqueline Rono - M.OE&P

Mr. Joseph Wafula - Senior Petroleum Economuist
NVOINUTE NQO. 35/2014 — COMNFIBNMIATION OF MINUTES

Minutes of the following sitting were confirmed as the true deliberations of the Committee
as follows:-

(1) Minutes of the First Sitting were proposed by Hon Korei Ole Lemein, ML.P. and
seconded by Hon. Adan . Nooru, M.P.

(i) Minutes of the Second Sitting were proposed by Hon. Oburu Oginga, M.P. and
seconded by Hon. Beatrice Nyagah, MP.

(iii) Minutes of the Third Sitting were proposed by Hon. Thomas Mwadeghu, M.T. and
seconded by Hon. Eng. John Kiragu, M.P.

(iv) Minutes of the Fourth Sitting were proposed Hon. Francis Nyenze, M.P. and seconded
by Hon. Sammy Mwaita, M.P.

MINUTE NO. 36/2014 - EVIDENCE BY THE CABINET SECRETARY, MINISTRY
OF ENER GY AND PETROILEUM ON THE
RESTRUCTURING OF KPRL

The Cabinet Secretary for Energy and Petroleum appeared before the Commuttee to adduce
evidence on the restructuring of the Kenya Petroleum Refineries Limited. He informed the
Committee that:-

-

(i) The Kenya Petroleum Refinery Limited was initially a joint venture between GOK
(50%), Shell Petroleum Company (17.1%), BP Africa (17.1%) and Chevion Global
Energy Inc (15.8%), before incorporation of ESSAR energy who replaced the
International Oil Companies.

(i) In recognition of the need to upgrade and make the oil refinery competitive, the Cabinet
vide Min 15/07 of the meeting held on 3" may 2007 approved among other things that;
the Refinery be modernized, GoK retains 50% sharcholding in the Company and that
the Minister for Finance and Energy take on board interested investors, on a
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compultn e basis who would dilute the existing shareholders (BP, Shell and Chevrii:
The industry sharcholders did not wish to have their shares diluted nor take part ir i
Refinery upgrade programame. They also pointed out the possibility of a joint disposi!

process and that they would engage an independent consultant to seek ofters from if ¢
open market.

(iil) From the time of the Cubinet decision, wmiany firms cxpressed interest m buivs
shareholders in KPRL. These included among othes; Petrofac (UK), Oman o, |
(India), Bharat petroleum ({ndia), ESS AR En ergy Overseas Ltd and Libyé oil Holding
Corapany. In September 2007, the industry shareholders decided to collectively
dispose their equity to a new mvestor, through a competitive procurcment procss.
They therefore identified Essar Energy of India o buy their share at US§10 million
(X shs. 790 million).

(iv) Essar and BP, shell and Chevron entered into share sale and Purchase Agreernont

dated 20th December 2007. However the Agreement was conditional on GOL

renouncing its pre-emptive rights. The amount payable to the three companies werc as
follovss;

Company ' Mo of Shares Armonut in §

Shell 684,564 3,422,820

BP 684,564 3,422,820

Chevron 630,872 3,154,360

Total 2,000,060 10,005,000

(v) The Independent shareholders consequently requested GoX, to waive its pre-cmpty
rights in accordance with KPRL'’s Articles of Association and shareholder agreement to
facilitate the sale. The Government was not interested in buying the industry
shareholders and therefore waived its pre-emptive rights to acquire the 50%
shareholding at a goodwill consideration of US D 11 million but this was bargained
downwards following the global economic crisis at the time to USD 2 million.

(vi)Through a parallel initiative the Government had earlier identified Famoil (Otlibya)
a potential Investor Partner in the Project. This interest was rei=cted in an M4 signed
between Kenya and Libya during His Excellency the 37991dcnt s state visit to Libya in
2007, where Libya oil had expressed interest to support GOK in the following projects;

o The Refincry upgrade project,
The New Mombasa Nairobi oil Pipeline
s LPG import and storage project in Mombasa

w)



(vii) In order to give the two parties.a fair opportunity in participating in the process the
Permanent Secretary, Ministry of Enzrgy sent out a terni sheet vide letter ref
ME/CONY¥/7/1/11. Vol XII dated 21st January 2008, to Essar and Libya Oil Holding

Co, setting the criferia © be

[

used in selecting the new sharenolder. Among the terms
was a consideration of US$ 15

million in exchange of goodwill and renunciation of its

pre-emptive rights.

(viii) The negotiation between the GOK and the two prospective shareholders individually
culminated to a decision by the Government to offer to them two equal shares of 25% of
the 50% of the intermational Oil Company’s (IOC’s) share. Subsequently in a mecting
held on 13™ August 2008, between the GoX and prospective shareholders (Oil Libya &
Fssar) it was agrecd that both Essar and Libya Oil share the 50% equity equally, fast
track the upgrade and both of them to provide financing.

(ix)Subsequently oil Libya backed out and Essar was left as the only interested bidder. The

y

three industry shareholders entered into a share sale and purchase agreement and Essat
purchased the shares at USD 5 million down from USD 10 million.

(x) The Government was not interested in purchasing the 50% shareholding from the
industry shareholders and therefore did not wish to exercise it pre-emptive right and
instead chase to waive this right in exchange for a consideration of USD 11 million but
due to global economic problems and the delay in the negotiations the offer was '
negotiated downwards to USD 2 million.

(xi)The Government entered into a share agreement with Essar with the major objective of
upgrading and modernizing the refinery. The share agreement also provided that should
Essar opt out, then the Government will pay an amount of USD 5 million being the
amount that Essar had paid to the three industry shareholders when it purchased the

50% shareholding.

(xii) Due to the high cost of processing crude oil at the refiery the oil marketing comr = anies
pushed‘ for a transition from tolling mode to merchant arrangement. - On
commencement of the merchant mode KPRI, secured a loan from Standard Chartered
Bank Limited of USD 350 million to procure crude oil, process and sell refined
products but because of the high cost some of thé products have not been lifted from
KPRI to dat. . The Oil marketing Companies are seeking Kshs. 7.1 billion from KPRL.

(xiii) KPRL constructed a 9.2 MW captive power plant at a cost of USD 14 million but the
cost escalated beyond what was approved and the cost of the encrgy was expensive

compared to the National Grid.
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(xiv) Essar Energy Overscas Limited was registered 1 Mauritius 2007,

O~

(xv) There are no legal requirements for Es:ar to clean up the eavironment. Whern

purchased the 50% shareholding Essar 2ok up the responsivilities of the industiy
shareholders then. '

(xvi) Kenya imports all its petroleum requirements and its annual consumption 1
approximately 4.1 million tones. Prior to deregulation 1 1994, the Kenya Petroleum
Refineries Limited (KPRIL) was fully protected through the ‘white Oil Rule” clause
where Oﬂ marketing Companies (OMCs) processed crude oil to meet all the white ol
requirements.

MEINUTE NO. 37/2014 - COMIVIITTEY OBSERVATIONS

The Committec observed that:-

(i) There was a need to have a strate
1n storage and enhanc secumty 0
petroleum reserves.

(1) Essar Energy Overseas Limited to pay the Government on the environmental hazards
caused as a result of refining.

(iii) A new refinery to be established preferable in the Coastal region in Lamu.

c reserve i the country to help address the challenges
petroleum supply through the setting up of strategic

1
)
L
4

MINUTE NO. 38/2013 - ADJOURNIMENT

There being no other business, the Chairperson adjourned the meeting at fifty minutes past
one O’clock




y I
D ON MONDAY, JANUARY Z Al R
UNTY HALL, PARTJAMENT BUTLDINGS AT 3.00 P

(E‘

Saoo 1 4o T e
INUTES OF THE 13" S1

TN )
B SN| :V{Jr\\n.vt/)\

¥

»B
<
e

0
Q o

Hon. Adan Keynan, CBS, M.P. — Chairperson
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12. Hoa. Dr. Oburu Oginga, M.P
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1. Hon. Sammy Mwaita, M.P.

2. Hon. Francis Nyenze Mwanzia, M.P.
3. Hon. Bare Shill, M.P

4. Hon. Major (Rtd) John Waluke, M.P.
5. Hon. Cornelly Serem, M.P

6. Hon. Johana Ngeno, M.P.

7. Hon. John Aluoch Olago, M.P.

8. Hon. Mary Keraa Sally, M.P. ®
9. Hon. John M. Nyaga, M.P

10. Hon. Ogutu John Omondi, M.P.

11. Hon. Wafula Wamunyinyi, M.P.
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AUDITOR GENERAL

M. Charles Nanyuki - Ag. Director
Mr. Obed K. Chweya - Senior Auditor

MINUTE NO. 39/2014 - EVIDENCE BY THE PEINCIPAL SECRETARY, THE

The Principal Secretary for the Naticnal Treasury, Dr. Kamau Thugge appeared before the
Committee to adduce evidence on the restructuring of <enya Petroleum Refineries Limited.
He informed the Committee tHat:-

(i) The Kenya Petroleum Refinery Limited was initially a joint venture between GoK
(50%), Shell Petroleum Company (17.1%), BP Africa (17.1%) and Chevron Global
Energy Inc (15.8%).

(ii) In recognition of the need to upgrade and make the oil refinery competitive, the Cabinet
vide Min 15/07 of the meeting held on 3™ may 2007 approved among other things that;
the Refinery be modcrnized, GoX retains 50% shareholding in the Company and that
the Ministers for Finance and Energy respectively take on board iterested investors, on
a competitive basis who would dilute the existing shareholders (BP, Shell and Chevron).
The industry shareholders did not wish to have their shares diuted nor take part in the
Refinery upgfade programme. They also pointed out the possibility of a joimnt disposal
process and that they would engage an independent consultant to seek offers from the
open market.

(iii) Many firms expressed interest in being shareholders in KPRL. These included; Petrofac
(UK), Oman oil, Essar (India), Bharat Petroleum (India), Essar Energy Overseas Ltd
and Libya oil Holding Company. In September 2007, the industry shareholders decided
to collectively dispose their equity to a new investor, through a competitive procurement

process.

(iv) Essar and BP, shell and Chevron entered into share sale and Purchase Agreement dated
20th December 2007. However the Agreement was conditional on GoK renouncing its
pre-emptive rights. The amount payable to the three companies were as follows;

Company No of Shares Asnount in §
Shell 684,564 3,422,820
BP 684,564 3,422,820
Chevron 630,872 3,154,360
Total 2,000,600 10,600,000

(v) The Independent shareholders consequently requested GoK, to waive its pre-empty
rights in accordance with KPRI.’s Articles of Association and sharehiolder agreement to
facilitate the sale. The Government was not interested in buying the industry
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sharcholders shares and therefore waived its pre-emptive rights to acquiie the S0%
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sharcholding at a goodwiil consideration of Us D J_J miilion but this was bargain

downwards following the glebal economic crisis at the time to USD 2 million.

(v Through a pa-—wi initiative the Government had earlier identifie amoﬂ (Oilibya) as ¢
potential Investor Parmer in the Project. L 1S interest was ‘reilectcd i an MOU sgned
between K.en“ra and Libya during His Excellency the President’s state visit to Libva in
2007, where Libya oil had expressed interest to support Gok in the following projects;

(’1) The Refinery upgrade pioject
(b) The New Muinbasa Ncurom oil Pipeline )
(P) LPG import and storage project in Mombasa

{vii) In order to give the two parties a fair opportunity in varticipating in the process the
\ X X l (=) 1

Permanent Secretary, Ministry of Energy sent out a term sheet vide letter ref
ME/CONE/7/1/11. Vol XII dated 21st January 2008, to Essar and Libya Oil Holding
Co, setting the criteria to be used in selecting the new sharcholder. Among the terims
was a consideration of US$ 15 mullion in exchange of goodwill and renunciation of its

pre-emuptive riglhits.

(viii) The negotiation between the GoX and the two prospective shareholders individualily
culminated to a decision by the Government to offer to them two equal shares of 25% of
the 50% of the international Oil Company’s (I0C’s) share. Subsequently in a meeting
held on 13™ August 2008, between the GoK and prospective shareholders (Oﬂ Libya &
Essar) it was agreed that both Essar and Libya Oil share the 50% equiiv equally, fast
track the upgrade and both of them to provide financing.

(ix)Subsequently oil Libya backed out and Essar was left as the only interested bidder. The
industry stakeholders therefore identified Essar Energy of India to buy their shares at
USHI0 million (K:ns. 790 million), this Jater came down to USD 5 million. The three
industry shareholders entered into a share sale and purchase agreement and Essar
purchased the shares at UISD 5 muillion.

1.
u

(‘() The Governmznt was not interested in purchasiﬁo he 50% shareholding from the

“indusiry shareholders and therefore did not wish to exercise it pre-emptive right and
instead chose to wajve this right in exchange for a consideration of USD 11 million but
due to global economic problems and the delay in the negotiations the offer was

negotiated downwards to USD 2 million.

(x1)The Government entered into a share agreement with Essar with the major objective of

upgrading and modermizing the refinery. The share agreement also provided that should
Essar opt out, then the Government will pay an amount of USD 5 million being the

w



amount that Essar had paid to the three mdustry shareholders wlien it purchased the
50% shareholding.

(xii) Due to the high cost of processing crude oil af th e refinery the oil marketing companies
pushed for a transition ﬁ‘om tolling node to merchant arrangcment. On
commencement of the merchant mode KPRL secured a loan from Standard Chartered
Bank Limited of USD 3 3 pnillion to procure crude oll, process and sell refined
products but because of the high cost some of the products have not been lifted from

KPRL to date. Lhe Oil marketing Companics are secking Kshs. 7.1 bﬂhon from KPRL.

(xui1) KPRL constructed a 9.2 M'W captive power plant at a cost of USD 14 million but the

ost escalated beyond what was approved and the cost of the energy was expensive
corapared to the National Grid.

(xiv) Essar Energy OVCISC as Limited was registered in Mauritius 2007. Treasury however

deals with Essar India.

(xv) There are no legal requirements for Hssar to clean up the environment. When it
purchased the 50% shareholding Essar took up the responsibilities of the industry
si:areholders then.

(xvi) Essar is now desirous of exiting KPRL under the exit clause whereby the Government
will be required to pay out Essar USD 5 million. The Govemment is in negotiations
with Essar. It will ensure that employment rights of the workers are protected.

MINUTE NO.46/2014 - COMMITTEE OBSERVATIONS

The Committee observed that:-

(i) There was a need to have a strategic reserve in the country to help address the challenges
in storage and enhance security of petroleum supply through the setting up of strategic
petroleum reserves.

(i) Essar Energy Limited to pay the government on the environmental hazards caused as a
result of refining.

(i) A new refinery to be established preferable in the Coastal region in Lamu rather than
the pIOpOSCd Isiolo refinery.

(1v)

MINUTE NC.41/2014 - ADJOURNMENT

There being no other business, the Chairperson adjourned the meeting at thirty five minutes
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4. Hon. John Atuoch Clago, M.P.

5. Hon. Bemmard Munyoki {itungi, M.P.
6. Hon. Major (Rtd) Jehn Waluke, M.P
7. Hon. Bare Shill, M.

8. Hon. Mwadeghu Thomas, M.P.

9. Hon. Cornelly Seren, I\L P

10. Hon. Adan M. Noocru, MBS, M.P

11. Hon. Njogu Barua, M,.P.
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13. Homn. Chrisanthus Wamalwa, M.P
14. Hon. Mithika Linturi, M.P
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Hon. Ogutu John Omondi, VL.P.
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Mr. Charles Nyanyuki - Ag Director
Mr. Obed K. Chweya .- Senior auditor

MINUTE NO. 52/2014 - TVIDENCE BY HON, GOVERNOR JOHIN MR

Governor John Mrutiu appeared before the Committee in his capacity as a formey Chief
Executive Officer of KPRL, to adduce evidence on the restructuring of Kenya Petrole
Refinery Limited. H. informed the Committee that:- ‘

(i) The Kenya Petroleum Refineries Limited wes originally set up-by Shell and the British
Petroleumn Company BP to serve the East African region in the @uptﬂy of a wide variety
of oil products. The Company was incorporated in 1960, under the name East African
Oil Refineries Limited. The first refinery complex which has distillation, hydrotreating,
catalytic reforming and bitumen production units was commissioned n 1963. T‘p
second refinery train was commissioned in 1974 and also has distillation, hydrotreating

and reforming units.

(i) KPFL is a privately owned lunited liability company. The Government of Kenya
(GOK) owns 50% of the company's equity and the other 50% is held by Essar Energy
Overseas Limited.

(iii) In 2009 shell, BP and Chevron exited and sold their 50% sharcholding to Essar Energy
Overseas Limited. 3

(iv) Two thirds of the employees at KPRL will loose théir jobs if the facility is converted to a
storage terminal. There was an elaborate monitoring in the movement of oil both inside
and outside the refinery to address environmental concerns. An environmental audit
has been undertaken at the refinery by National Environment Management Authority
(NEMA) and other external agencies from Europe.

(v) Lack of advanced technology has contributed to the losses at Kenya Petroleum
Refineries Limited hence the refinery cannot compete with other refineries in the world.
All the other refineries in the world have captive power ple ¢ and thus the need to have
one at KPRL. :

NVONUTE NO.53/20i4 - COMMITTEE OBSERVATICHMNE

The Committee observed that:-

(a) There was a need to have a strategic reserve in the country to help address the challenges
in storage and enhance security of petroleum supply through the setting up of strategic
petroleum reserves.

ro



four O’clock.

() Essar Energy Cverseas Limited should pay the Government for the environmen tal
hazards caused as a result of the oil refining activities.

(c) Essar Energy Overseas Limited Mauritius 1s a well-connected offshore company owned
by influential Kenyans.

{(d) The issue of KPRL has resulted to the escalation of oil prices in the country.

WVONUTE NO. 54/2013 - ADJOULNMENT

e

There being no other business, the Chairperson adjourned the meeting at thirty munutics past
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3 Hon. Bare Shill, M.P

6! Hon. Aden M. Nooru,ME :, M.P.
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10. Hon. Abdullswamad Sheriff, M.P.
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16. Hon. John Aluoch Olago, M.F.
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19. Hon. Mithika Linturi, M.P

20.  Hon. Mwadeghu Thomas, M.P.
21.  Hon. Irungu Kang'ata, M.P
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23.  Hon. Eng. John Kiragu, M.P.
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AUDITOR GENERATL

Mr. Ronald Bichanga - Auditor

Mr. Anthony Waiganjo - Auditor

MIUNTE NO. 102/ 2014 - CONFIRMATION OF MINUTES

Minutes of the following sitting were confirmed and signed as the true deliberations of the

commiiftee:-

®

(i1)

(iii)

(iv)

(v)

(vi)

(vii)

(vii1)

(ix)

()

qQrd

Minutes of the 18" Sitting held on Monday 3" February, 2014 were proposed by
Ton. Aden Noor, MBS, MP and seconded by Hon. Major (Rtd) John Waluke, MP.

Minutes of the 19™ Sitting held on Wednesday 5" February at 10.00 am were
proposed by Hon. Dr. Paul Otuma, EGH, MP and seconded by Hon. Aden Noor,
MBS, MP.

Minutes of the 20% sitting held Wednesday 5% February, 2014 at 2.30 pm were
proposed by Hon. Njogu Barua, MP, and seconded by Hon. Dr. Paul Otuma, EGH,
MP.

Minutes of the 21% Sitting held on Thursday 6™ February, 2014 were proposed by
Hon. Aden Noor, MBS, MP and seconded by Hon. Njogu Barua, M.P.

Minutes of the 22" Sitting held on Tuesday 11" February, 2014 at 11.30 am were
proposed by Hon Mary Keraa Sally, MP and seconded by Hon. Eng John Kiragu,
MP.

Minutes of the 23™ Sitting held on 12® February 2014 at 10.00 am were proposed by
Hon. Dr. Paul Otuma, EGH, and MP and seconded by Hon. Mary Keraa Sally, MP.

Minutes of the 24® sitting held on 12% February 2014 at 3.00 pm were propose by
Hon. Dr. Paul Otuma, EGH, MP and seconded by Hon. Mary Keraa Sally, MP.

Minutes of the 25™ Sitting held on 13" February 2014 at 10.00 am were proposed by
Hon. Mary Keraa Sally, MP and seconded by Hon. Francis Nyenze Mwanzia, M.P.

i Minﬁtes of the 26™ Sitting held on 13" February 2014 at 11.30 am were proposed by

Hon. Vi jor (Rtd) John Waluke, MP and Hon. Eng. John Kiragu, MP.

Minutes of the 27% Sitting held on 13™ February at 3.00 pm were proposed by Hon.
Aden Noor, MBS, MP and seconded by Hon. Eng. John Kiragu, MP.

]



-

MINUTE INO.. 104/2014 - ADOPTION OF THE REPORT
RESTRUC lU,.\;NG OF KENYA PET]

REFINERIES LIMOITED

ihc Committee considered its Report on the restructuring of Kenya Petroleum Rr’fme]u S
Limited Report and unal“'mous]y adopted it after being proposed by Hon. (I 1(‘) Major John
Yxfalukc MP and seconded by Hon. Beatrice Nyagah, MP

MINUTE. NO 105/2014 ANY OTHER BUSINESS

The Committee further resolved to undertake a report writing retreat on the Standard Gauge

Railway Tender and the Tassia I Infrastructural Development Project at Salt Iake Hotel in
£

Taita Taveta County from Monday April 14" to 17" 2014 .

MINUTE NO. 106 /2014 ADJOURNIMMENT

There being no other business, the Chairperson adjourned the mce(mg at tharty Minutes pat

fve O’clock.

{Chairpexrson)
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Kenya Petroleum refineries Limuted i Mombasa md to raise th
)

required investmént funding amounting to US$32 n‘xilhc 1.
Cabinet was info Jmcﬂ that the Refinery is facing critical
competition as well as commercial and envircnmental
challenges. Though it has a design capacity of 4 million
i crude oil per annum, it 1s only processing 1.6
mﬂhoﬁ tonnes. This is 40% utilization. Moreover, the
simple technical configuration of the facility does not
produce unleaded gasoline in a cost effective manner
and therefore the products become uncompetitive with
import products.

It has been determined from various economic and
design studies that the interests of Kenya and the region
will best be served by making the refinery a competitive
one instead of closing it down and importing all

petroleum products. This is more so on national

security considerations of oil supply.

The proposed Kenya Petroleum Refineries htd
modernization programime has three mdjor components

...which are estimated to cost US$322 millinn(Kshs 22.5-40

billion) as follows:-

() Upgradin, ’-'-'i‘i'id Clean fuels 1nvestments -
US$203 miliion Hill

million K






(113) First phase of the terminal {acilities S
) - f) 1 oy Rl T N
22million (Kshs. 1.540 Dill10o1]
(1v) Financing charges and interest during
construction — US$SS2 million (Ksh:3.640
i

billion)

The Minister for Energy informed Cabmmet that the
Cabinet Committee on Economic Management discussed
and endorsed the proposal on Fe b“rua_w 6 2007. It is
also noted that the Government is the major shareholder
in the Reiwrxf-‘z"}f with' 50% sheareholding he other
shareholders are British Petroleum Com

pany (” P
17.1%; Qhell Petroleum Companyl7.1% and Chevron

Global Energy Inc. 15.8 %

The best financing option is for the current shareholders
to take up some substantial new equity in which case
the GOK retains its majority shares of 50% whaich is vital
for both strategic and security reasons. New investors
will provide the bulk of the finances in form of equity.

Cabinet considered the contents of the Memorandum
and approved that:

ij  The three components of the KPRL modernization
programime, namely: process upgrading, LPG
import and storage facilities and multi-products
terminal, be implemented concurrently to meet
the completion deadline of December 2009.

ii)  GoK retains its 50% shareholding in KPRL.

6







e

iii) The Ministers for Energy and Finance were
mandated to take on hoard interested investors,
on a competitive. basis, in the refinery upfxaL
praject.

v
!

j he new investors * will dilute the equuty
holding of the existing private share nolupm

iv) The Governm ent, throu gh the Treasuy,
ponuﬂﬂum approximately Kshs.3.64 billion as 1t‘_l
equity portion , needed for the refinery upgrade
three installments beginning this financial year
2006/2007. For the financial year 2006/2007, a
token contribution of Kshs. 50 million be made.

The Minister for Energy and the Minister for Finance to
take necessary action.

AC

)]
i

e The Minister for Liergy.

q\-f,.,; WHwioter for Finance
ne MEfigier jod & irigiice,
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The Government has decided that the reggckmem of the existing industry
sharehol lers in KPRI by a new investor commmitted to accelerating
modernization of the refinery has.to be d-ne on a competitive basis. In
varlous corﬁspuqo. ences, you have expressed differing terms on which you
‘v'\/OLl]Cl wish to be selected as the new shareholder in KPRL. In order to
harmonise this process and make it more transparent, the Government has
set out criteria to be used in selecting the new Dnare‘-_ﬂ older. These criteria are
sat out in the attached term sheet.

,3

is to request each of you to comp rehensively

.["
conditions set out therein and revert back by 317

to meet the terms
ineroy Overseas

nuary, 2608




In the event that 1t 1s Iibya Oil Holdings Co. that is selected, it has to

the Government

provide the funds upfront to enable exercise its pro-smplion
riv‘ﬁc in their favour. However, if it'is Essar Energy Overseas l ptvd that

selccted, then the Government will renounce its pre-emption rights in their

favour.

(!Q

i

We shall be hapny to answer any questions or provide any clarification that

you may require before the Je nudry 31, 2008 deadline.
Vi 2
/ 2
o F1AA
Yours ,-jg/}/e,“/vg{i . -
. /‘,
/

Copy to:  Hon. Amos Kimunya, EGH, MP
Wirsster for Finance
Treasury Building
NA :}?;Orsf

Hon. Kiraitu Murungi, EGH, MP
Minister for Energy
Nyayo House

NAIROBI

Mr. Joseph Kinyua, CBS, EBS -
Permanent Secretary
Ministry of Finar

NATROBI
3 /" Ms. Esther Koimett, EBS )
A 7 . - e : 2 a
] N E ~ ~TeTaT g s &,_1 e J
i/ %nm'/e.&'mentf i§pivt11 5 £, Mr/ ;ﬂ’C/L{ -
Ministry of ‘imance PRV .
A
Treasury Building ;o7
MAJRGEI { /
- = —————— \_/ -
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! ) DITALLS JRIEQUIRFMENTS YES NO
3 , - . _ i COMMIENTS

—

REQUIREMENTS The new shareholders (s) have to:-
FOR FINANCING
THIS 7. Raise their share of proportion of project financing required of
LODERNIZATION shareholders currently set at 25% for upgrade of KPRL.

: _ _ 8. Arrange on behalf of KPRL debt financing currently set at 75% of the

. capital expénditure oi *..e project financing at a rate of LIBOR + 1.5% per
annum for upgrade project construction period, including a moratorium
during construction period, plus 6-12 months after project
comumissioning date. This is by way of project financing which is to be
secured on the strength of the cash flows from the project.

9. Afirm commitment to the implementation plans and sch eduling of KPRL’s
major capital projects including the upgrade and the LPG storage facility.

w The schedule for the upgrading project assumes comrnissioning is 39

(6]

months after the receipt of the shareholders’ contributions.

10. Provide proof of experience in financing projects of the magnitude that
KPRL1s about to embark on:

11. All contracts to be cornpetitively and transparently procured. .

PROTLECTION . 12. GoKCwill protect the investment in the modernization projects irr form of:-

(1) Guaranteed throughput for at least the period of loans repayment, and

(1) Exdsting excise tax incentives vis-a-vis imported producis will remain in
force-until the loans are repaid.

GCODWILL 13. On their.part, the new investors have to payto GoK a consideration of at 3
least US§$15 Million in exchange of its googl will and renunciation of its
preemption rights.

. =

EXPERIENCE - 14. Provide proof of running Refinery (ies) mg@re complex than the current
KPRL. .

Page 2 02 - “







adrae s

Telegraphic Address: 2292 THE TREASURY
FINANCE-NAIROBI ;

FAX NG. 213524 P.O. Box 30007
Telephone: 252299

When replying please quote " NAIROBI
Ref: 72 12/02/B Date: 141 March 2008

Ch \fosp\, F’ )ﬂd
Sun bury on lhcmfﬁ
Middlesex, TW16 73P

o an e .
rax 44 1932 774242

fhr, Keith Bloomsier
Chevron Globgl Energy Inc
4001 Bollinger

Canyon Road, San Ramon
CA 94583 - 2324

Fax: 1864 876 8891

UNITED STATES

M, Martin Dickson

Senior Portfolio Project Leader

The Shell Petroleum Company

Snell Centre, London SET 7NA -
roA 44 20‘702" 3023

Dear % ~ s
\ =

&

ke: Requestior Waiver of §

Pre-emplion Rights

he Go vernment as the ‘A’ Shareholder of Kenya Pefroleum Refineries Limited has
eviewed 1ne request coniained in your letter of 201 December 2007.-

Having done our due dmam \ce, we decline 1o unconditionally renounce our rights,
of pre-emptlion on the ferrms contained in your letter. We would, however, be



3

willing to renounce our rights provided that our due diligence satisfies us that the
party in the Share Sale and Purchase Agreement is acceptable to ourselves.

S
Arficle 22 of the Arlicles of Association. We await your formal offer in accordance
with that Arficle.

We have noted the absence of an initial pffer to ourseives s stipulaied under
|

Thank you for your cooperation on this matter.

Yours S”\ “ C;quz&y;(
\

NENT SECRETARY /TREASURY

rHon. Kiraitu Murungi, EGH, 14P
Minister for Energy

Ministry of Energy

NAIROBI

Hon. Amos Kimunya, EGH, MP
Minister for Finance

Minisiry of Finance

Treasury Building

Hon. S. Amos Walko
Attorney General
State Law Office
NAIROB]

Joseph Kinyua, CBS
Permanent Secretary/Treasury
Treasury Building

- NAIROB!
Mr. Patrick M. Nyoike, CBS
Permanent Secretary
Ministry of Energy
NAIROB!

AN}



.




P

Somery

“ \
4 Y i
/ iy 1
[ lx
{ T N /
\ N/
1 ! /
4 S

N >

URLIC OF EENYA

T MW RIS

PSSR LS Ju)

PS Energy - Chairing
investmment Secretary, Treasury
Treasury

Protis Sigei ' Treasury

B. Khadiagala MOE

Kamel Jamaz Libya Oil

Mufizh Nageh Libya Oil
Stephen Kilyuru Libya Oil
Philip G. Nderitu Libya Oil
Dr. M. Irungu Libya Oil
Aramai Aldkhakhui Libya Oil
Joe Kamau Libya Arab Investment Portfolio .

Raj K. Varma Essar Energy Overseas Limited

Tfiy Nasir

Sudip Rungta

J. G. Kageenu
John Mruttu
Anthony Mﬁnyao
C. Kafisya

Essar Energy

Essar Energy Group
KPRL, Chairman
KPRL.

KPRL

KPRL
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PS Energy wilcomed those in attendance and invited the meeting to adopt the

agenda. He statsd that thére was neéd to upgrade +he refinery in order to make it

competitive. The following agenda was adopted:

ag
..D O

Agenda of he meeting
[tem : o Action party 7
1. Introduction and Opening remarks | Investment  Secretary
(s)
2. | Introduction and opening remarks ' New Investors
" [3. | Management Presentation GM, KP
1 4. | Discussion on way forward - JALL N
ay Shareholding aspects
b) KPRL strategic plan

EL TP

‘}‘ 1./._0\ L Y=

<

The Investment Secretary, Ms E. Koimett stated that GOK intends to have the

process of divestiture by the three existing private (industry) sharcholders
finalized by end of August, 2008. The three shareholders (BP, Chevron and

A

Shell) were eager to have the process concluded quickly. Consistent with this

et w3 S are b s s b ki

position, the purpose of the meet ng was twofold:

investors: and resolve any 1Ssues

,...,4
)

a) To examine the process of entry o
arising thereof
b) To bring both Essar Energy and Libya Oil together to quickly close out

the sale process and facilitate the exit of current industry sharsholders.

Mrs. Koimett stated that the pro-ess by the private shareholders to sell their
gm g
equity in KPRL to Essar Energy and for GOK to have Libya - Oil bid for the

private shareholders’ equity had been going on concurrently. She staied that the



W BT A W B SR It FeelS L1 X RBL e. dhini

: T e e T T s fhend dwre miacesces o the followwving
aim of the meeting was to consolidate thesé two prosesses on ne followinz

D4dSi1s
5 1 e 3 A A 3 ¢ o A o s SRR oz < QT o
1. The 50% private equity to be shared equally between Essar snd Libya Ol at

25% each.

D T l’\ aye o cOormnmon o + Y at 17 ; nlr iha sofimary iper '-“,’iﬁ\ 1 (i '4‘7‘ { "}l""=
2. 10 phave a cComimon vision to iast tracr lic relinegry Upgrade 1IN Oréer to maxke
H 4 1 b 0] A I e Y AR TR N i

KPRL's products competitive with i nported products. STl

2 vide (inancin £, it une Ad'\ n o Ase 1 ,,' Toan 1 A0 Tl

D PO p kL@ llndl‘llel.\ LUI e upgradc f)h.C ba on ) a-equidy ratio
of 75%:25%, on a . firack basis

1 £ - - Flaead Jax £ ¥ 2> a7 - - L mevragu

4. To agree on financing as ofiered by Libya Oil and Essar Energy

£ Daviaw th asd AF A sreEine o e e o .

5. Review the entry Deed of Agreement — which contains the key commitmernis

s
o~

Mr. M. Nageh briefly described the business intercsis of Libya Oii and stated
R oy | AT T arures by o Ay +a r Tyere YOI
that the MO between the Governments of Libya and GOK signed in June 2007

the commitment of Libya Oil in investing n the

Mr. K. Jarnaz reiterated that the initial negotiations envisaged buying fifty per
cent of the KPRL shareholding. He point=d out that the financing terms offered
earlier by Libya Oil will not be provided in view of the reduction of their stake
to 25%.The debt finance will have to be raised commercially through a

transaction advisor appointed by the hmw parties.

Libya Oil is agreeable to the 25%: 25% arrangement with Essar Energy.
However, once the upgrade of the refinery commences, all the three partners
should hold equal shares.

leya Oil required to have the feasibility Stu.dy undertaken by Foster Wheeler
reviewed and the refinery mrraeructure assessed. However, Libya Oil is

committed to upgrading the refinery for the benefit of the country and the

region. The review process will take at most four ( (4) months and will include 4

W
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provision for either enhancing the current rated design capacity of processing
4.1 mullion tonnes annually or sustaining it. The option recommended by Foster

Wheeler for capacity reduction to 2.8 million tonnes was not acceptable.

L

ago. To demonstrate Essar’s-’cempﬁztence, he briefly stated various businesses

that -Essar Energy has invested in. In the oil industry, Essar has made several
investments in oil refining, upstream and retail which include a big refinery in
india. He went on to state that Essar Energy had not been initially awsre of the

perallel process being undertaken by GOX. Essar Energy had signed a sale and
purchase agreement with the exiting sharsholders and as per the KPRL
shareholders agreement the private shareholders requested for waiver of
pr-emption rights from GOK. GOX sought several ex tensions and eventually
declined to provide the waiver. Several engagements ~with GOX~were
undertaken and finally Essar Energy was asked to partnér with Libya Oil. Essar
Energy was informed of the project financing terms being offefxﬂ;d"by Libya 01l
and agreed to match such terms. |

On 1ts part Essar Energy was ready to underiake the refinery upgrade
immediately and had done their assessments including technical review of the
Foster Wheeler report. Essar Energy'";s position is that it is willing to share the
ﬁfty per cent shareholding on an equal basis. The only outstanding issue was the

modalities of rna:wdgmg and opcrating the refinery which needed to be agreed on

as it.was critical to Essar Energy.

Mr. 1. Nasir added that Essar Energy was looking at the courltfy as a strategic
partier and is interested in investing in other areas as well. Essar Energy would
expect the upgrade being undertaken urgently as the costs are escalating and

changing the economics of the project. The refinery capacity upon its unorade
24 ] D pPg
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should be at least 3.6 million tonr s of crude oil annually and not the 2.8 rmilson

LONNES recotnenas&t oy r

Ar. ], Mrutty made a presentation on KPRL and on the study done bv Foster

The PS sumimarized the 1ssues f:oln the introductory remerks as foilows:
¥thve (il

S

wr

A £ ¢/ oharehnldine at ¥PR
Agreed to 25 % shareholding at KPRL

1
1

Require that during the upgrade all shareholders have equel shareholding

3. Project debt financing to be offered on commercial terms
4. Require to review the feasibility study c'ioné by Fosier Wheeler and this will
e at most four months

5. Was committed to underteking the refinery upgrade, either to iacrease or
sustain ihe cap;czrf instead of adopiing the Foster V\/h sler recommendation
which was to reduce the throughput from 4.0 million tonnes to- 2.8 million
tonnes annualy.

Hssar Epergy:

1. -Agreed to the 25% sh alehmamg at KPRL

2. Indicated that it has the capacit / to Lpumdr and has already uuaertaLen
the technical review and is ready to start the upgrade project immediately.

3. Require clarity on the management issues which is critical to iis
participation.

4. Preferred to pfoceed with the Ul;Lqu’ through an on EPC basis to

minimize cost escalation and delays.

i

wn
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5. Project financing t¢ be offered on comumercial terms. This is due to ‘the

changed shareholding. from h sarlier negotiated position with private
shareholders 50% to 25%.
6. Goodwill offered carlier was on the basis of a 50% shareholding and in
g £ 41 - oy AP 7 1994
view ol the changed level of equity participa this was no longer

5

available
7. Is ready to start-upgrade and then proceed with financing later. The issue
can however be left to the Board to agree on. )
8. The “ipgraded refinery should have a minimum throughput capacity of 3.6

nillion tonnes annuail .

Mr. J. Mruttu clarified that the detailed design had not been dome and the
investors still have an opportunity to input the desiga work.

7. TFreasury

Mrs. E Koimett stated that in principle the GOX. would be able to consider
having equal sharehoiding between all shareholders once the upgrade was
underway. | |

8. Discussion op Way E‘u’"xf:xﬁ" “ ’

At 11.00 am. the investors requested for one and a half hours to mest and
deliberate further. The full meeting reconvened at 12.30 pm.

Libya Oil and Essar Energy reported that they required two weeks to consult and
clarify several issues including the ground rules for 'th::ir relationship.

Mis. E. Koimett emphasised that the GOK required that the debt financing terms
offered remain the same. The current approval by GoK is to retain its 50%
shareholding. However, once the new shareholders are on board, GoK would be

willing to cede more shareholding. In principle, GOX would consider having

equal shareholding between all shareholders once the upgrade was underway.

ohe further clarified that the joint ownership offered to both Essar Energv and

=

6



Libya Oil was on cread to provide debt hinancing &
LIBOR +1.5%.
Mrs. E. Koimett asked the investors to review and consider the er

¢ the nexi meeting and provide feedback.

troleum
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mianage the constidction and operation tor ien years. ihe projeci LRancing is
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The next meeting would be held on the week of 257 August, 2008.

me 1g is set for 27™ August then the meeting will be held in Mombasa.

PS MOE clesed the meeting and thanked all those who had attended.

Signed Chairman Date
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Tragsport and Trading Compan

| Transport”); and ‘

y {OLh“r than The Shell Petrolenm Company Limited)
he timg being directly or mdirectly controlied by Royal

Dutch and Sheil Transport of, . either of them or by The British

Petroleum pompuny. Limited- jointly with ?i 'al Dutch aid Shell

Tran.port or either of them; '

}il any compan
¥ eainy
:

J

i

’, m;:,' company which 1. for the

v

time bewg durectly or indirectly controlled b/ H British Petroleum Company L 1mued
¥ mther alone Ol"_]OHlLlV with-Royal Dutch’ and }m I fremsr)ort or either of them;

- Jn relation to The Bntish Petroleum Co*np any Lax nt

In relation to Caltex Peiroleum Corpo,ratiopfij
(i)- - Standard O1l Compan/ of Califonia;

i

{11) Texaco Inc; and ’

{u1) .any company (6ther than L,axt Petroleum Corporation) which is for

’ the time. bw g dlI\,\,tly ol 1.1du<:““v sontrolled r)) Sgandard Qi
Company of California and Texaco Inc dr either of fherny,

In relation to Esso Afnica Inc.:-

(1) Standard Oil Co*npzmy (New Jersey); and

(11) any company (other than Esso Africa Inc.) which is for the time bemo
directly or mﬁhrectly controlléd by Standald Oil Compeny (New

Jersey).

For the aforesaid purposes, acfccmpahy is divectly controlled by another company or
companies holding shares carrying the majority of votes at a general meeting (or 1 its
equivalernit) of the first menticned company and a particular comyany is indirectly
controlled by a company qr companies (hereindfier called “parent company or
companies”) if a series of co mpanies can be specified, beginning with the pau:nt
company or companies and endmg with the particular company so related that exch
company of the series except'! fhe parent company or companies is directly controlled
by one or more of the co—qpm*es in the series.

(1) Words importing the smmdar number only shal] include the plural number and
vice-versa. ‘ '

)

&

2.

(m) Words rlpomnotbe mascx_hne gen der shall include the femini* ** zender.

(n) Words meorﬁng persons shall include corpofations and governments.

(o) Expressions referring to writing sh=il be construed as mcludmc references to
printing,. -lathi apn-y,,,nyhoto.grayhy and other modes of representing cr

reproducing words in a visible form.

Save as aforesaid, words or expressi 'ons contained 1n these presents shall, if' not
inconsistent with the subject, of context, bear the sa:ne-meanin

The regulations contained in Table A in the First Schedu
to toe C’-Jmpan}_ﬁ
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10.

11

,_.
]

13.

Ob‘ubfﬂb> the Company as holding
t be bound by or be compelied
cii ha ing not:ce therzof) any equitable,
{7
L1

contingent, future or partial interest in 2 inany

AL
-

o
hare upon any trust, and foe Cnn’apar; v shal
€ v

S

TV

4-:1}

i1 any way to recognisc (dven’ w

1

share or any inier actional

pzﬁ of a share or (except oul\/ as by thesz presents or by law wise provided)
ay other nights 1n I‘“‘p@ © exgept an absclute righi to the enurety
fbuvoi in the registered hola o ST ,

] - : .

’

Every nerson whose name is t]L ed as a me J.bt:l n xue Reg: !
be entitled; without paymert, to - receive - within sixty days,after allotment or

lOfJf"'lan of tla*leuI' (or \\mm: ‘suchf ot her’pcnod tie QOHQ"‘IO ns of issue shall

more of his shares, upon “mﬂue'w't o':u’mHmVs ”/)O IC every cerif
first or such less sum as: the POarc shall -ftbm thme to time ‘determine. Every
certificate shall be under the eal ax\d an Il s5 fy the shares to which it relat

the amount paid up th reon it ’

- o U ./

in respect of :a share of shares held jointly by several persons the
.-any shall ﬂot‘ be bound to issue inore-than one certificate, and delivery of a
certificate for a share to one of- several JUU’M holders shall be sufficient delivery (o
Huhho‘d~ : . gE # o

If a share certificate be, defaced, lost or destroyed, it may be renewed on payment of
a fee of Shillings 2/50 or such less sum and on such terms (if any) as to evidence
and indemnity and the payment of ont-o’ “ pocket expenses of the Company of

investigating evidence as the Board thinks fit.

The Company shall not give, w ther chrecdy or indirectly, and whether by'mp"
of a loan, guarantee, the provmon of security, or otherwise, any financial assistan
for the pl_rpose of, or in connection with, a purchase or subscription made or to be
made by any person of or for any shares in the Company or in its’holding company,
nor shall the Comyany make 7ocn for any purpose whatsoever on the security of
its shares or those of 1is h@ldmg ‘company, but nothing in these presents shall
prohibit transactions mentioned in the prowso to Section 56{1) oi the Act.

;. LIEN

The Company snaH have a nrsr and paramount lien on every shars
paid share) for all moneys (w rether presently payable or not) call
fixed time in respect of that share, and the Cofnpany shell aLu-"-
paramount lien on all shares (other than Tally paid shares) standing :
name of a single person for all moneys presently payable by kim or his est ate to the

Colupany, but the Board may at any time declare any share to be wholly or in paft
exernpt from the prov151ons ‘of this r:tl\,l The Compeany’s lien (if any) on a share
shall extend to all d1V1\_end pa‘;:ﬁ“l Sysie] R

The Company may sell, m such mamler as the Board thinks fit, but subject to the
provisions contained in Ait ticle 22 regulating the rights of memb ers to transfer their
shares, any shares on which the Company has 2 lien, but no salg chall be made
unless a sum in respect of which the lien exists is presently p ”\'able nor uatil the
expiration of fourteen days afier 2 notice in writing, sLame Jf‘ de\‘m.nam? ayment

ay e
of such part of the amount 1n respect 0 of which the lien exisis oresently payable

f’}
o'
o
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27.

at Sugh rate

Cﬂﬂpiﬂ}' erwise direct) nine
may "be en the guajd_anm the mamoer payéng

(a) Any share held by The Bi'xtv%‘n ﬁF‘; ro lcum s;()mpzm" Limited, The Sheli
Company T_umt°d, tex 'oh’m Oy“poratlou or Es:o Africa
transferred to an v '

(b) In the event Lhat
ich shares shall
t

in the s :U’\ of LLILIL
bl

ated in the original offer and, it need e, Tu thcr offers shall be o

)

any A

shares V"‘h ich that ‘A Shareh

'similarly offered 1o the remaini i the rauo 0

shareholding percentages and at r unon such ot
t

supul

same basis until all the shares to be cisppsed of shall have been ta _
other ‘A’ Shareholders or until it is ascertain=d that there 13 a share or share
which none of the ‘A’ Sharehiolders wishes to take up. -

e

In the event that a ‘Z’ Shm'eholder wishes to transfer any or ail of its shares
otherwise than pursumt to Clause’ 22 (a) of this Asticle, such shares shall first be
offered to the other ‘Z’ Shareholders on identical terras in the ratic of their

pective snareholdmg percentages at the time of 'the. ofier. Irf any ‘2’

eholder does not wish to take up all the shares so offered to'it, the shares
wb_ich that ‘7’ Shareholder does not wish to take up shall then be similarly
offered to the remaining “Z’ Shareholders in ‘the ratio of thelr respective
shareho glg perceniages and at the same price and upon such other terms as were
) d in the original offer and, if nee d be, further offers shall be made on the
515 L_:ml ” the shares to be k.7SUOb\.,d of shall have been taken up by the
’ ders or LnLl it is ascertained that there is a shars or shares
which none of he °2’ & Hﬂeho {ders wishes to take up.

(c)

-

Sp
nar

C/]

(d) Any 5‘-:.?:35 offered by an ‘A’ Shareholder which are not taken up by an ‘A
der under Clause 22(b) 'shall be off vred to the ‘Z’ Shareholders and the
ons of Clause 22 {c) shal

‘A Spareholder in question wishes to sell such shares te a *Z

,(1) ata pnca Tow er than the price at which such shares wers offered to
the other “A* Shareholder rs; or +

(11} on other terms and condions: than:.the tems and corzditions on
which such shares were ouered 10 the other ‘A’ Sharshoigess; or

on which such

i g
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The Board shall only x:r:':;is:i,r";mulI\_( T

Axticle 22 hereoll

accordance with the provisicns of

The Board may decline toé¢recognise any instrument of transfer unless 1t s

accompanied by the certificate’ of the' shares ta whith it relates, ar;ej‘ suc"ﬁ other

evidence as the Board may r eason 1ably fequire to Show Lhc neht o
L wli g o e

melke the transfer. . Lo ' ST L i

pede sucli times and for such periods
's in a xy vear) as ‘the -Board v f] time to time
8 / 19 ~.LC. i Of.ilu ma/ rom ume o e

The registration of transfe
(not exceeding a Lotal tlurt/
dLLvanv

The Company shall bt
re ASu ation of every. t"a_USLL
or marriage, r)owc (\1 attom

e
X

case of the death ¢f a member the survivor or st
a jouit holder, and thul ega lmrsop al representat:

a so!e holdbr shall be the onfy persons recoguised
title to h nterest in the ahﬁrcs, but nothuing her
of a dec d oint holder from any liability 1r
jointly held by him with othér persons.

=]

Anyv person becoming entitled to a share in conseguence of the death or banksruptey
of a'member may, upon such evidence being produced as may from time to time
properly be required by the Board, and subject as hereinafter providedy elect either
to be registered himself as holder of the share or t¢ have some person hominated by

him registered as the transferes thereof, but the Board shall, in eithér case, have
the same right to decline or suspend’registration as it would have had in the case of

a transfer of the share by that member before his deafh or ‘oankmp cy, as the case
may be. : ‘

If the person so becoming entuled shail elect to. be registered hi nself, he shall
‘deliver or send to the Company a notice in writing signed by L1.:'1 stating that he so
elects. If he shall elect to have another person Omerad he shall testify his election
by executing to that person a transfer of the share. All the hmjt tions, restrictions
and provisions of these praaents relating to the rnight to transfer and the registration
of transfers of shares shall be applicable to cmy such notice or transfer as aforesaid
as if the death or bankruptcy of the member had not cccurred 'nd the notice or
transfer were a transfer signed by that member.

A person becoming entitled to a share by reason of the death or. bankrupicy of
holder shail be entitled to the same dividends and other "dva_maues to which L=
would be entitled if he were the registered holder of the share, except that he shall
not, -=fore being registered as a member in respect of the s hare, be entitled in
respect of it to exercise any right conferred by membership in rélation te meetngs
of the Company:

7
l
1
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41.

AN
(G8)

45.

o~
ALTERATION OF CA
The Company may fror 1.time 1o time b‘f " Resolution increase 1is share
capital by QL(,L\ suim, ‘.jo Ub divided into sk wh amount, as the resolulion
‘l v X . . . % =
1

(a) consolidate andjdr'v'jde all
mount than ils exisi!

(b) sub-divide 1its exl
amount than is %
neve“fh less, 1o 'the

e

\are capital 16to s shares of larger
into “sharcs of smaller
nduim of As:oumon wLm-C[
{(1){d) of me teid

'Ur any o" them

{c) cancel any shares: v esolution,

have not oevn ta}\en or agy

All new shares shall consist as o S’j
before issue shall be offered td" ich persons as-at th
of the Company in pIO"‘OI‘LlO(‘ ag'ne arty a$ the citcumsiances
the existing shares which they ¢
issusd “A” shares and new ‘Z7 E ares to tHe holders of is
shall be made by notice %pC\“[JUl‘J the number of shares off

1d, new A _shares b

ed c')\.\ll'f‘ Hog a time

within which the offer, if not ac:epwi will'be deemed to be declined. Any further

offers of déclined shares: dmul be subject to the provisions 1 egulating the nu‘m of

members to transfer their shares contained in Afuz‘w 22,
The new
payment of calls, lien, transfe
in the original share capital.

shares shall be SUU_JLCt to the same pr vlsxom with reference (o tne
transrmss*on forfeiture and otherwis

Ln
o
o
[V
:.!:_
(¢]
v
%)
S
=
¢
[%2]

i

The Company may by Spma* Reoolum n reduce its share capital, any capital
redemption reserve fund or any sHare premium account in any maizsr and with,

a.

and subject to, any incider mhonoed and consent required by law.

EI ERAL NIEETJ\ GS8 4.
The, Company shall in each 'year 1old a Cemm' Meeting as it Annusl
Meeting in addition to any other meetings in that ear sand shall specify the meeting
as such in the notices cafling i‘r_; aﬁd ot more . *‘nq fifteen morths
between the date of one Afnual General Meeting of jr’ Company an
néxt. The Annual Ge*weral vieeting shall be held as s ch time and plac
Boerd shall appoint. : s ’

1
. i
oo
(3]
a8
o

(U
%)
!
v

[¢]

All General Ma ios other than Annual General Meetings shal
Extr aordmary General M
The Board may, whenever it t‘unl«.s fit, convene an £
‘and Exiraordinary Ger eral v it etings shall also be
in default may be convened by such requisitionists
the Act. If at any time.there are not within | (r: 1ya s
acting to form a quorum, ary Director or any

convene an Extraordinary General Meeting 10 the same :
' t i 2o 5Q i —>‘ ! e
possible as that in which mestings may.be £0 ned by
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if at any meeting no Jlrcctor is
p;esunt within fmc\,n : 1[.U'°\ :
iembears present shall choose, one 9

The Chaiuman may, with the consamt M any meeting at which a quorum is present
{and shall if so directed by the m £SHng), deuLU_F' the meeting i ém fime to time and

1<)

from place to place, bul no busmess ﬁaL be transacted at any adjourned meeting
oth\,r than tLl" business Lu L{_ni mo.lcd thc mecting from which 'djoumment

ity days or ll'lul’c: nonce of the
ac original meeting. Save as
ice of an adjournment or of the

aforesald it shall not bc neue" ,u‘y Lo*vm

business to e transacted at an ad‘ou"wd ‘n':l tmg R L,
At any General’ Meptn 2 put g o"f' the meeting shall be decided
on a show of hands unles eforeor on the declaration @f the result of the
show of hands) Gt‘.ﬁ'l&a’ld&d:— ' )

(a) by the Chairmany Ol ‘

(b) by at last three IHCFDULLS presenl in person or by pru«/ or

y,"
“(c) by an‘;/ member or members present 1n person or by proxy and

representing not lgss than one-tenth of the total voting rights of ali the
members having the right to vote at the meeting; or

(d) bya member or members holding shares in the Company conferring a,

nght to vote at the meeting being shares on which an ag gregate sum
has been paid up eﬂual to not less than one;tenth of the total sum paid
“up on ai. the shares bonﬁerrmc that nghit.

Unless a poll be so demangb’d a declaration'] by the Chairman that a resolution has
on a show of hands been cimied, or carried unanimously, or carried or not carried
by a particular majority, or lost, and an entry to that effect in h book containing
the minutes of the proceedings of the Company, shall be conclusive evidence of the

]

fact without proof of the number or proportion of the votes recorded i n favour of or

H
108

against such :esdlutiom_ -

Except as providad in Article

shall be taken 1o such mar-n

! oll 1s duly demanded i1t
iirects, “'1d the pesd' of the poll

£

~shall be desmed to be The resolution of the meszilng

g at which the poll was
demanded.
Tn the case of an equality o f' 'o es whether on 2 show of hands or on 2 poll, the
Chairman of the meeting at which the show of hands takes place, or at which the
poll is"déinanded,; shall not h e a second or casting vote and the resclution shall oes7

declared to have been lost.

A "rl on Lhe qecuou of a Ch'umw* n or on a question of adjournment
he - other question shall be a}':ar at

3
any business other than that
W1tu pending the tak
s time. :
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69.

70.

The 1nstrument appointing a proxy shall be in ihie followi
form &8 the Director may approve:-

hereby appoint

or failing him

of : 8
as- my/ our proxy to vote “for mig/us on- j / our buh‘ﬂ* aL the{Annual or
Extraordinary, as the case mav oc) Geueral \/Lcwno of the Company, to be held on
the day of - - 19 aﬂd‘ at any adjourniment thereof

: & ' o e T
Signed this ' . "dz-.y of . g , 19 >

This form is to be used * in favour of the reaoLLt n(s).
' against- =

Unless otherwise instructed, the proxy will vote as he thinks fit.

* Strike out whichever is not desired.

The instrument appointing-a proxy shall be deemed to confer authority to demand -
or join in demanding a poll. % !

L S

Py
B

]

A vote given in accordance \Nlth the terms of an instru me t of proxy sLmlf bP vahd
notwithstanding the previous,death or insanity of the principal, or revocation of the
instrument of proxy or of thvamhon—y under which it was executed, or the transfer
of the share in respect of which the instrument of proxy is given, provi ided that no
intimation i ‘,»zurvv of such death; insanity, revocation or transfer as aforeszid
snall have been received by the Company at the Office before the commencement
of the meetino or 5c med maetmo at which thie proxy is used.

’“Oj PORA TIO\ D GOVERNMENTS ACTING BY

[
v
i
yed
!

A ch!
-}
Y
2
o]
(€3]

)
’”_E“’\ESL,N ATIVES A

Any corporation (Whether a comoany within the meaning of the Act or not) or

'Of\vernment which 1s 2 membfr' of the company may authorise such person as it

thinks fit to act as its representatrve at any meeting of the Company or of any class
of members of the Compan’v and. the person so authorized shall be entitled to
e poviers on “behalf of the corporation or government which he

exercise the s
as that corporation or government could exercise if it were an individual

—F

am
represents as that

member of the Company. A corporation or government which is a member of th:
Company will be deemed for all. purposes of these presents to be present in parsd
at any me eting as aforesaid at \~h1PI1 its reprezentatjves ddl}’ authorised under thi

Article is present.
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80.

na\.fmg the power of u‘)pO""LlT"‘T

such suin or sums.in $uch ‘manner and upon such’
‘ :
1

Ady appointis

(including the fills
Arlicle 73 shall b

¢. effected

._ ,

~d

authionzed o;ncc_rs), which sha 1 .be-left

intrident mmmu the term of his tenure

Subject fo =ms specia 1
o (oot S \ 1 AR 1 2 B
of oifics, e ul the Company , howsoever appointed,

shall remain a helvacates offg:\i pursuant<o t the provisions of Article
89 of these presents:. ' i :

Subject t’) Article 90, \h° EOLId ma f.

the powers of the Company. to borrew or ram
sums of money for the purpoqas { dlc LUIHPQJ)’

1

"'may Taise, or secure the payment or repayment of

J

Subjedt to Article 50, the Boar
' erms and conditions In u{!
respects as it thinks fit and, 1n p: articular, depentures of the ‘-\omr-.a:';;,.'

e
d upon the undcrtulf ing cmd al‘. or any of the prop perty (Lud- present and

The Board shall cause a proper R istzr of Charges to be kept 1 ‘Taccordmcf-“ with
Section, 105 of the Act and shall duly co mply with Lhe requirernents of Sections 96,

97 and 98 of the Act in recard to the registration of charges therein specified and
otherwise. ' '

POWERS AND DUTIES OF DIRECTORS
The management of the bLSU’lF’Sb of the Company shall be vested in the Board
which, in addition to the DOWPrS and authorities by these presents or C’HPI‘/\/‘SC
expressly conferred upon it, may exerc ise all such powers and do all such acts a

things as may be exercised-ey done by the Company and are not hereby or bJ- mr:
Act expressly directed or required to be exercised or done by the (,o'r.:, any 1

General Meeting, but subject nevertheless to the provisions of the Act and of thess
presents and to aay reg,ulabons being not incomnsistent with the aforesaid
provisions, from time to t 1:nf> made by the Company in Geperal Meeting:

rovided tha ;

which would have been valid if s’-ch egu

+d

t no regulafions so made shail invalidate any prior act of the Board
ulation had not been made.

The Duxctors may from time to timg and at any time by power o e
any company, Iirm or person or body of persons, whether nominated directiy or
indirectly by the Directors,"to be the altorney. or attorneys of the : !
er*Oses and with such powers; anthorities;and discretion
vested in or exercisable by the Directors under these presen ;
and subject to such conditions as they may think fit, a_ld “--“;/
attorney may contain such provisions for the protection and
dealing with any such attorney as the Directors may think fit and may al
any such attomey to delegate all or any of the powers, auth horitles and discretior
vested in ham. V

t

r
—
(@8]
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The Board shall cause minuies {o be

mzde in books prov

() of all sppprintments of officers made b

(b} of the names of the Direttors presen;
of any comrnitiee uT the Board;
{c) of all resolutions an ines of the Company and
of the Board and aid;
and every Director present at lzui'y,,‘jmeet‘i'm‘ci of‘ t_'hc R serd or of 2 committes of the

Board shall sign his name in 4 Dopk to be
U SQ\JA_U

The office of a Director, uh

(a) cease sto! he & Dxrec;o; b\/ vlrtwc of.

{b) become c/dn}\x or (‘DVDLOSL jon with hs
\U)
Vcrednors gens
(¢). becomes p‘ro_hi’bited from bging p Direclor Dy r2asen of any order made
“under Section 189 of the Act; or oy .

(d) becomes of Lmscnnd mind; or
(e) resigns ‘us office by notice in witing to the Company ; or '

vad from officé pursuaat to the provisions of Articie 73: or

(g) becomes er'lploved or engaged by or seconded to any of the companies

S
Or persons or ood\/ ofoersor_b referred to in Clause (5) of Article 73.

PRO'CEEDINGS OF THE BOAR
The Board may meet together for.the dispatch of b usiness, adjourn and otherwise
regulate its meetings as it thinks fit- A Director may, ecretary upon the
request of a Director shall, at any time corivene a m ehrg of the Board and shall

give reasonable nouce thereof to thi Directors. Questions arising at 22y meeting
shall be decided by e majority of votes and in the casz of an eguality of votes the
ion shall

Chairman shall not have a second or castingve ote, provided that no resojuti
be passed on the following matters unless not less then 6 D v

(2) individual capital expenditure items in ex

—
ju]

o
(9]

)
n
,-,ﬁ

(b) disposal of assets having an orignal book va}ue in excess O

{.Shs.10, 006,000;
(c) contracting of loans 10

(d) any  other " contract ° T\/oi\f‘hg COMTAL
K.Shle,OO0,000; :

Lgg
«
——

the expansion Of
any new acu\/lt}
refinery ownership an
extenston by investment
means.

d opera
£
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_ quorurn in his own ,-5ht and h_/mw m own vote at a mesting.

2

o

=

cholder may at any tune app:
o be allerrau, Directors of

il one Or TOre persons, Wwhetls
iy o x(CuJ /10 the p ace

numw“tr’d ‘A .T:uc tor and may at any time rernove from

irector SO appot d. ‘

ive any remungration frou

place of the. rglevant 'r:r..fn:'. ated

te Director shall net be
vy, but shall be entitied w©
Director such of iih

P

functions ofi'n s} 7rhaat~;d ‘A’ Direclor as a »fthe Company as the *
Shareholder s by the lxsuurumt of up;mx ntment prescribe. The same person
may bL cm")omted dS m altermfe Dlrw or ] in respect of any number of Directors

ate Director appointed for the

“"rpose of of the Board shall be entitled to
receive notic i g"r;:ctoi‘ (but ini the cases
Where an ‘A’ , e than bne alternate Director for 2
nomunate J ‘A "ﬂcd "{ attend a: LC be ,OI'nrcd n

not p esent. An ahcms_u”
vote in respect of eac

in the worum and have a

h ﬁuﬂllndtu; ‘.,-
to attend and vole and (if b 1self'a nominate

the quorum and exercise such vote or votes in addition to being counted in -the

At

Any “Z’ Director may at c.n/ timte appoint cne or more pel 5011 s, whether
Directors or aot, to be alfernate Directors of the Company in his piace and may
at any time remove from office any alternate Diarector so Apnomw b_ him. An
altermate Director shall not be entitled as such te receive any remuneration from
the Company, but he shah be entitled to perform in the place of his appoeinter
such of the functions of his anpomter as a ‘Z’*Director of the Company as his
appoinier shall by the instrument of, appointment pwsmbP The

may be appointed as anaiternate Director by any number of ‘Z’ DL

!

m
ﬂ m
-: g}
(4}
v
%)
Q
5

alternate Director appointed for the purpose of attending and voting at meetings
of the Board shall be entitled to receive notces of all such meetings and any

at
D ate Direcior shall ﬁ"céd the quomm and have a vole 1l
respec polLn arﬁn whose place hz 1s 50 entitiad to attend and vote and
Gf c-‘.o*) may be counted in th‘ quorum and exeicise such voie or
votes in 1o t0 D emo counted in tiz quorum in his ownright and having his
own voie ai a meeting. 4

{3y Provided alway$ that nothing in this Arucle si*-'ai‘ enable the Chairman to
lelegats to an alternate Dueuor any of the special powers or a horities vested
in the Chairman by thess: pxesents or by the Z’Ja:d or shal! enable more tham one
vote to ba cest at any I 'ncet ing of the Board on tehalf of the same appointer.

All appointments and removals’ of aiiernat

instrumeént in wiiting under the hand of the

such aopu.wn

_‘_(
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1057 The puwers of dcclaﬁng ain :
exercisable by the Board, without the sanction ©f a
Compzny, in accerdance with fhc: Lol‘owihg p}ovl\iows:

(a) T _ pay dividends in respect
of cm/ one year r nresentmg n LHE: aggrcgate an amouni exe: “‘1,mg the
tmql arnount s nec,nm:’n sub-¢ l sa: ’\'c\) of this ATrticle

()

' therefur,

represcmmg n thé aﬂgreﬂa°
specified In su b :mse ’c) of Li’u,
{(c) If no re oolut‘on 13 -a3séd_ .Ij'y‘, e _,E)qud 1T1ee _dcomaju with sub-clauses
. (2) or (b) of t‘ub Amole then tHe Board shall dc,u,arc and pay within six
months of the .iC_)‘f the Cor rlpzm] 8 ﬁnan il year dividends for that
year mounth in the agg regate t0-a figu ¢ reprosent ing 50% of the net
income-afler t X for tirat

106,  The Board raay from time lo lirhe ‘déclare and pay to thz memb such interim
dividends as appnar to U‘;‘ ‘Board to t _] stified oy tﬂu profits of the Company,

~

107. No dmam d shall be p(_ld othérwise Lh an-out of pro ofits.

V

103." Subject 2 wa/s to the provisions of Article 109, the Board may set asi'I'-“ out of the

prefits of the Company suc h sum as it thinks proper as a reserve or reserve s which
shall, at the d iscretion of the Board, be apDhcab\e for any pumobe to which the

profits of the Co mpqny may be properly 2pplied, and pending such application may,

the like discretion, either.be employed in the business of the Company or be
n_vested such investments (other than shares of the Company) as the Board may
from time to time think fit. The Board may also, without placing the same to

\

reserve, carry forward any pront whmn 1t may think prudent not to divide.

persor»s (if a;w) *titled to SE’-’ res with special nights as to
1 Ing h
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it snaer . for dividend 2s from a particular date, such share shall ranic for dividend

accgrdmgly;
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resolution:

1

The Conmar\.y
recommendati

the amoun
t and los$ account, or otherwise
iy 'sum be set free fer JL,Lubqun
amongst the merabers who fed tf ereto 1f distr ihuted by way of
div;jr’-qd ( and 11 the same pt ':pDI’UO'IS) O’l CQ dmo o that the same be not paid in
ash, but be applied either in or towards: *)afhm ‘up any amounts for the time being
unpaid on any shares held: by such ﬂ“r‘muers‘;r speruve or paying up in full
: af Oeds and m”“ﬂumed

.U\_UUH

unissued shares and de;.xentlues ,Qf Lh
credited as fully paid up to and arr '
or partly in one way and partl

Whenever such a resolution as aforesaid shali have been
ma}ie all appmpnatlons_ and- applications '

pa)n:nbnt in cash or OIhenm)e as they tmzﬂ& fit for the case of shares cr debenlures
‘oecommé, distributable in. fractions and also to authonze any person to enter on
behalf of all the members entit led therefo, into an avreumbm with the Company
pro*udmo for the allotment to them respectl vel/ credited as fully pald up, of any
further shares or dJHPp‘LArw to which they'may be entitled upon such capitalization,
or (as the case may requiré) for the payment up by the Company on their oehalf,

b
the application Lt:erbt of their rvspccu\/e proportions of the sums resolved t br’
capitalized, of the amounts or any part of-the amounts remaining unpaid on th

existing shares, and any agr :émer' made under such authority shall be effective and
binding on all such member .

. AUDIT

<

L

3¢ thelr dut@q re h{atec 1n

+q 3 } Yy Ay -ty T e 1 - A hor meara ~11 N Ny
A nobice may b g;,an by the Company to any member eiiher persenaly Of Y

- to the plm hOluc.'
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Mrs. Esther Koimett, EBES
: A
1

avestment Secietary

Mintstry of Finance
TAT

A {\“\"
<Ll i «~\/"_)

Dear Madam,

YT QAT M CITADDQ T Y h o
T SALE OF SHARES 1IN XE LES
IRAT TN T77D I ' oR VA 't @
LIMITED (KPRL) BY THE IN

Reference is made to the above mentioned proposed sale of the shareholding of BP
Afnca Ltd, Chevron Global Energy Inc. and Shell Petroleum C\JC’]T“&I‘l_y (the
iq

“Industry Shareholders™) in KPRL and your lerter of 27" August 2008 thereon.

y
We acknowledge with thanks receipt of your letter referenced zbove contents duly
noted.

We confirm that we have had and contnue o have fruitful discussions with Essar
with a view to finalizing how we shall prouﬂ:% cout Inv estment 10 KPRL. We expect
to be able to have the tripartite meeting with the Government of Kenya (Gol‘iﬁ:) on the
11" of September 2008-at 3 pm should this be convenient for GoK.

. r

In order to have a in n,l and conclusive tripartite meeting, we would wish to advise
you of certain commacml 1ssues on which an “in Dnmple agreement has beer
reached between Essar and ourselves. We set out these 1ssues below so that you may
have an opportunity to undertake internal consultations within GoK and have a clear
position at our next meeting: '

1. both Libya Qi Holdings Limited (1 C)LIJ) and Fssa Enewv O~erseas Limired
(Essar) are prepared to jmf'cjuse the Indusuy Sha holder" hares \_"-Jii"_h each of
LOHL an equal number ot shares such that each of LOHL
and Essat would ho d / 13 h-’ issued share capital of KPRL. Golk would be

required in this regard o waive its pre- cmpuion nghts.







~N

b
4 Cr GI i S‘:.‘“l a U,
. = noiminated
Manager,
= » A : .
5 An E

D-Lf)i".")Dﬁ‘uLte shareholders
)

ey

ers which inter alia won

To further ensure speedy plOu- ss on this tramd"ﬁon LUHL

the legal requi*reme’\ts for comp\euﬂn of d e b]ﬁalLS sale. We desire tha dw ecessary
Doard meeting of KPRL take place 1mt mediately after the tripartite meeting.

Kindly confirm then the availability of the Government of Kenya for a meeting on

the 11" of September 2008 at 3 pm and the government’s po ition on the for eg)omg
to allow us make progress on cornmon pomuons and ced of Agreemient in the
lead up to the tripartite meeting.

eci, Hobo al»u}/‘umnm EGH, MP
Mm or Energy
Mml try ?{ Energy
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wr. Patrick Nyoike, ¢
I

WNliimeg s R
'r’z_i l“t‘;) O .‘,J\_,Lg:{
T

Mr. Raj Varma,

Tocmar Eiepinr L T
Essar Finergy Overseas L
: .

M Crrdin Pyrm ot
My dudip Rungta

Essar Group

Essar House, 11, K. K. Marg
Mahalaxmi, Mumbai 400 034
INDTIA

Eng. Muftah Nageh,
Director, Refining & Supply
Libya O1il Holdings Limited
MAURTTIUS
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J
ssar Energy Overseas Limitea

Essar House, 11}\ ¥, Marg
M 100 034

Gentlemen

RE:  Sale of Shares in Kenva Petroleum Refineries Lit nited by the Industry
Sharehaiders ' ' '

Please refer to our letter ref ZZ 12/02 dated November 13, 2008 addressed to you
the Permianent Secretery/Treasury.

Reference is also made to telephone conversations with Eng Jarnaz Kamel on
Monday 17" November 2008 by which | was informed that you would not be able
to attend the meeting on Tuescay 18" November 2008. During the sams=
" conversation | was also informed that the conditions communicated vide our

letter under reference were unacceptable especially with respect to thf‘

equalization of shares. We agreed that you would provide your feedback in

writing.

This morning | called Eng Kamel to enquire on the of your response and
. . ] (=) i f

was promised that you would respend by Monday 24" Navermber 2008,

~uy \ [ I P Y s \
b have been instructed by the Acting Ministe Lo inTorm you inat
are expecting the letier to reath us Dy ih of Monday

= ‘
10 PRI Sy 1 Lo oo e A ey . I o [
Movember 2008, He further msirucied ms ot shouwlo we




receive the letter on Monday 24" November 2008, we will assume that you are
no lonp-“'r interested in the opportunity to purchase the 50% DhareJ being sc

BP, Chevron and Shell.
Kindly be informed aLcr“rcmrfl Y.

Yours sincerely

Esther Koimett, EBS
INVESTIMIENT SECRETARY

3

. . Hon john M. Michuii,
Acting Minister for Fin
Ministry of Finance
NAIRO3Y

=
Finance

L1 AAT
cGH, VP

Hon Kiraitu Murungi, EGH, viP

Minister for Energy
Ministry of Energy
NAIRORB]

/

rr’Toseph K. Kinyua, CBS

A ~Permanent Secretary/T
/
@& \\ Ministry of Finance
7 .  NAIRCBI

Permanent Secreta ry
Ministry of Energy
NAIRCB!]

Vir Justus Kageenu
Chairman

reasury

Mr Patrick N\fﬁii , CBS '

Kenya Petroleumn Refineries Limited

P. 0. Box 50401-80100
NMOWIBASA

Vir John Mrutiu
General Manager

P. 0. Box 90401 - §
MOMBASA

Kenya Petroleurn Refinerias Limited

ate
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Telegrams: ¢ 1w]‘\‘?(}'\,‘#f£p”
Telephione: +254-20-330048
Fax: +254-20-240910

Telex: 23094 MINERGY
When replying please quote

A\(,f No. l\"[/( ONF/7, 1/

Y 0 D T AR 7 3 A N N p— »
4
i
)

P O F"';x
NATLUE

]

l
3

This has reference to your letter Ref OP/CAB.1/64A dated January 4
2009, toget L] with a copy of the letter from M/s Essar Energy

Holdings Limited dated March 31, 2008, all on the above captioned
subject (copy attached for ease of reference).

The discussions between FEssar Energy and Oilibya and the
Government with recard to

ai d the purchase of the 50% shares held by
the industry shareholders (Shell, 8P and Chevron) have been
protracted and unprod rtlve and have reached a dead end. The two
investors have introduced new conditions that are not acceptable to

the Government. T
egualized and u“a
shareholding in KPI {L.

1ev ms’s for «Qxamole, that the shareholding be
<ar‘d therselves should each have 31/2%

A decision has now been reached to abandon these discussions. The
two Ministers for Finance and Energy |

a
Cabinet that GoK exercises its pre-emption rights an

i,

N et T s 1 : s oq o .
shareholders” 50% equity at US$10 milion,

-~




~

memo has already been prepared for. pxeser tion to. the Cabinst,
copy attached for ease of ref erer e=)3

The industry shareholders have been kept abrzast -of these
“evelopments tiirough meetings convened by the Ministry of Finance.

Yours //;/L/, 5 /4,,,4/_::, =

'\

/
/

PATRICK M. NYOIKE, CBS
-5'-;- T OO \(:\*1

K

‘4}-" I3 Ry
ol s S L £\_/.._\‘._;&-lr:1tc\:

'I:

nE
j:

E

Encl

Copy to: Joseph K. Kinyua, CBS
Permanent Secretary — /
Ministry of Finance ) ,/\,;/; Y

- Treasury Building

NAIROBI ‘ l//
. .

“sther Koimeti, EBS
nvestment Secretary
~ Ministry of Finance
Treasury Building

RI A NI T
r.‘.x.a..l‘i‘\f*w...
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This is in response to your letter Ref. No. KiNA P' JCORR/2074/ (57
2 ] 27

dated 3rd April 2013 pn the above subject matter

Enclosed herewith find submissions to PIC on the impact of petroleum
refining at the Kenya Refineries Limited on the price of petroleum products
of the refinery shut down since September

in the country and the effects
2013 on the price of petrolet m products in Kenya as directed } by the PIC.
A s
AN AL 4 i
2 ?
_G‘J"J‘”J“l-‘ r‘:‘
i
H
E
Eatels i
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determining the monthly maximum retail pump prices for Super Petrol,
Diesel and Kerosene. In determining these prices, the formula takes into
acco at the weighted average of prudently incurred cost of petroleum

products from the Kenya Petrolenm Refineries Limited (KPRL) ie. locally

refined products and those from the Kipeva Oil Storage Facility (KOSF) ie.
imported refined products.
Since December 2010, when ERC bee gan implementing the Regulations, a price

difference between the mmit cos! of products imporied throueh KOSFE ana
x B he)

Ny

those refined at KPRL was observed. BRC arrived at this conclusion after
considering the difference in cost between the Jocall y res

1

imported products. This difference is atiributed to the costs of refining, fuel

and loss from the refining process and the yields from the crude oil. Between
the veriod Decernber 2010 anc mber 2013, loca Uy refined products, taken

o R v 1 =D L o~ - o —~ Y
mulatively, were Kshs.15,710,553,586 more expersiv

(0]



It is irportant to note that WPRL is protected by the Petroleum Rules which
L
cormnpeis all companies involved in importaticn of petr oleum products o buy

from KPRL such quanties of petr oletm prodicts as the Minister / Cabinet

Secretary may from time to time determine.
Table 1 provides a breakdown of the price difference per product between

Jocally refined and imported products, a move detailed breekdown is

vided in Annex 1.

)'

e 30

Product Maine Dec 2010 ~ Sep 20153 - ¥ES (KES/Lt)
1 | Super Petrol 773,894,408 (2,323,359,704) - 300
2 | Regular Peirol 146,758,790 (406,928,872) | D77
3 | Automotive Diesel 1,686,366,498 (4,546,767,973) 2.70
4 | Kerosene  1,761,492,924 (6,031,350,547) -3.42

5 Fuel Oil 1,069,795,516 (1,766,569,816) | -1.65

The prices of the three (3} products from the refinery that are subject to the

pricing regulations ie. super pe etrol, diesel and kerosene were ¥shs.3.00,

L

¥she.2.70 and Kshs3.42 more expensive than iraported products between

1 1

December 2010 and September 2013. ERC is of the con nsidered opinion that

ad refining activities continued at KPRL post Sentember 2013, the prices
J

1 o

would have remained higher as computed in the tables below.

N

6 | Naphtha/Tops 266,166,613 (505,997,497) 190
7| Industrial Diesel 59,824, 464 T (129,579,182) 217
TOTAL 5, 764,099,214 (15,710,553,565)
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'« it can 1 e ded that locally refi roducts
From the above analysis, it can De COTC cluded that locally refined product
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have hstouca“y been more expensive than the impor ted ones. It is also wort
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noting that the additional cost to -’che_ Ken

assumed the implementation of the Petroleum price cappmg.

-

.o indicates that the economy has borne the costs of the refinery

=

over the years and t there 15 NO eviderwce 10 5 show thet suc 0

1

a situatdon would
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costs Gl petrolewn ereducts frea WPRL and mports for the period Dec 2010 - Sc

ber 2013

)

o

Month roduct KI'RL Unit Cost Unit Limport Prize Delta Raiv of Nel Delta  Volume from KPRL - Lirs [F] Total Remission (Xes) Consumer Gain/(loss ) -Kes
aey/Lir T,_ Cosl Keg/Ltr Kes) {C= . nission - [E=C+D] [{G=D"*¥] [H=E"F|
—E "/m..;,rL._U_
Due-10 PMS 55.00 A 48 0.45 -4.03 32,212,000.00 14,495,400.00 (129,814,360.00) (144,309,760.00}
Totals 2i 32,212,000.00 14,495,400.00 (129,614,360.00) (144,309,760.60)
Jan-17 PMS 57.13 <5.39 0.45 -1.94 38,778,760.00 17,450,442.00 (191,567,074.40) (209,017,516.40)
Feb-11 PMS 57.99 -3.29 0.45 -2.84 38,704,689.70 17,417,110.37 (109,921,318.75) (127,338.429.12)
NMar-11 PMS 60.34 0.03 0.45 -0.18 31,218,777.70 14,048,449.97 (5,619,379.95) (19,667,829.95)
Apr-ll PMS 66.68 2.84 0.45 3.29 24,345,904.20 10,955,656.5 80,098,024.83 mo.:Numw.o._
May-11 70.87 1.7 0.45 216 24,861,085.31 11,187,488.39 53,699,944.26 42,512,455.8
Jun-i1 73.01 win 0.45 1.56 24,452,917.12 11,003,812.70 28,146,550.70 27,142,738 00
0.45 -3.15 24,339,176.38 10,952,629.37 (76,668,405.60) (87,621,034.
76.45 .74 0.45 -4.28 26,116,207.71 11,752,293.47 (112,038,2:1.07) (123,790,825.
76.23 276 0.45 34,225,253.07 15,401,363.89 (79,060,334.63) (94,461,696, m )
712 -0.95 Q.43 36,335,615.51 16,351,567.16 (18,163,407.96)
80.99 204 0.45 33,791,699.69 15,206,264.86 (57,107,972.45)
77.63 -6.91 Q.45 36,601,764.29 16,470,793.93 (236,147,397.32)
Totals 373,773,051.10 168,197,373.00 (714,654,302.40)

Jan-12 PMS 69.82 35,951,094.42 17,977,992.49 (215,735,909.87) (233,713,502.36)
Feb-12 PM! 67.55 3,170,809.98 14,926,864.49 (29,190,312.78) (44,117,177.27)
Mar-12 PMS 70.82 16,287,370.88 7,329,316.89 (94,141,003.66) (101,470,220.55)
Apr-12 PMS 79.33 18,143,716.95 8,164,672.63 (101,786,252.10) (109,959,924.73)
May-12 Phis . 79.03 25,117,364.51 11,302,814.03 (42,448,316.02) (53.751,150.05)
Jun-12 PMS 75.2 14,050,005.66 6,322,502.55 (36,530,014.71) (42,85Z2,517.25
Jul-12 PMS 61.60 63.5 3.94 21,054,333.00 9,474,449.85 92,428,521.86 62,954,072.01
Aug-12 PMS 61.89 61.84 005 36,705,020.00 16,517,259.00 14,682,002.00 (1,835,251.00)
Sep-12 PMS 64.27 63.92 .38 24,697,220.00 11,113,749.60 £9,722.00 (6.644,627.00)
Gct-12 65.24 72.01 377 11,066,550.23 4,975,947.60 46,700,841.98 11,720,894.38
Nov-12 54,67 7,24 5.57 6,539,694.26 2,942,862.42 39,368,959.44 36,426,097.02
Dee-12 68.97 68.41 .56 2,384,479.54 5,572,015.79 (1,362,292.75) (6,935,208.54)

Totals 2012 258,167,659.42 116,625 ,446.74 (325,544,076.61) (442,169,525.55]
jan-13 PMS 66.54 0.45 -8.15 10,191,938.86 4,556,372.49 (83,064,501.68) (67,650,674.17)
Feb-13 FMS 63.G67 0.45 -6.10 13,665,690.95 6,149,560.93 anoo..\,umS (89.550,313.73)
Mar-13 PMS 71.87 0.45 -3.75 11,723,727.99 5,275,677.60 3,920,355.19) (43,198,032.79;
Apr-13 PMS 71.95 0.45 -5.19 13,180,470.00 3,931,211.50 Ammlam.mwm.wow {74,327,850.8

May-13 PMS 57.17 045 -10.39 13,600,310.00 6,120,139.50 (141,307,220.90) (147,427,360.40}
Jun-13 PMS 76.42 61.13 0.45 -14.34 10,598,440.00 4,769,298.00 (157,280,849.60) {162,050,147.50)
Jul-13 PMS 72,25 €4.10 0.45 -7.70 12,592,780.00 5,666,751.00 (96,964,406.00) (102,631,157.09)
Aug-13 PMS 70.38 64.66 0.45 -5.77 17,843,130.00 8,029,408.50 (102,954,860.10) (110,984,268.64}
Sep-13 PMS 73.82 68.17 0.45 -5.20 5,345,210.00 2,405,344.50 (27,795,092.00) (30,200,436.50)
Totals 2013 108,741,697.80 48,933,764.01 (805,094,479.57) (854,028,243.58)
Grand Totals 4 773,094,408 348,252,483.74 (1,975,107,220.59) (2,323,359,704.34)

= = \\ B
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Month  Produel Unit Import Nel Della Volume {rom KPRL - Lirs [[] Total Remission (Kes) Consumer Gain/(Los Gain/(loss) o .\n:_.c.,. - Wes|
Kes/tie [A] Cosl iCas/Ltr [E=C+D)] [G=D"F) (I=F*F] (1=H-C !
|

Dac-10 DIK 57.78 T =X 66,151,000.00 19,845,300.00 (236,159,070.00) (256,C04.370.60) |

Tolaly 20 66,151,000.00 19,845,300.00 (236,139,070.C3) N.wm...Or 370 «):

Jan-11 DPK 50.66 a3 -5.24 70,028,235.00 21,008,465.00 (366,947,925.20) (387,

Feb-11 DPK 61.44 57 376 86,087,103.77 25,826,131.13 (323,687,510.16) G.G.ma. u.m; 1.29)
Mar-i1 DPR 6 -4.2 86,513,588.77 25,954,076.63 (374,503,839.35) (400,557,515.96)
Apr-11 DPK 2.97 91,551,808.24 27,465,542.47 (271,908,670.46) (295,374,412.93)
NMay-11 DPK 76.70 .55 91,978,661.66 27,593,598.50 (142,566,./25.56) (170,180,52.08)

Jur-171 DPK 75.36 0.90 88,808,402.80 - (79,927,553.42) (79,927,563.42)

Jul-i) DPK 75.89 -1.50 78,202,621.11 - (351,911,794.99) {351,911,794.99)
78.87 -3.49 79,666,885.85 - (278,037,431.61) (278,037,431.61)
Sep-11 78.11 -1.96 8%,555,609.57 - {167,688,994.77) (167,688,994.77)
Oki-17 79.03 -0.70 71,223,295.10 - (42,856,300.57) {49,856,206.57}
83.03 0.21 76,265,886.87 - Mm\o»m‘mmm.wé 16,015,836.24
83.50 -7.91 81,307,213.57 - (643,140,059.3 (643,740,059.35)
Tota 987,109,308.31 127,347 617,73 Ub..ﬁ.wabwm.u {3,162,109,202.55)
78.23 (9.93) 79,603,549.69 - (790,463,248.37) (790,463,248.37}
73.44 70. 3.19) 59,576,309.37 - (190,048,426.89) (190,048,425.39)
7411 6 (4.74) 26,299,763.47 - (724,660,8785.85) (124,566,378.85)
77.44 7 (5.20) 42,237,523.30 - (219,636,681.17) (219,636,681.17)
76.14 -2.37 - 2.37) 62,3564,459.18 - (147,851,168.25) (147,851,168.25)
73.06 §0.22 -3.84 - (3.84) 39,786,020.95 - (152,778,320.43) (152,778,320.43)
€3.68 -2.62 - (2.62) 50,484,729.65 - {132,269,991.€3) (132,269,991.48)
62.05 A% - (0.49) 70,588,673.81 - (34,588,450.17) (34,588,450.17)
A5.55 - 2.80 44,128,850.00 - 123,560,780.00 123,560,780.00
67.94 74.51 6.5 - 65.57 11,643,266.24 - 76,496,259.2 76,496,259.20
©9.35 73.56 4.51 - 1.51 34,120,304.75 - 153,882,574.43 153,882,574.43
75.98 73.58 - 40) 14,588,352.99 - (35,012,047.17) 35,012,047.17)
535,442,103.39 - {1,473,369,599.34) (1,£73,269.559.34)
77.98 70.73 -7.25 - -7.25 15,459,645.21 - (112,082,427.77 (112,082,427.77)
77.51 7215 -5.58 - -5.36 25,892,415.5 - (138,811,514.15) (133,611,314.13)
7175 7386 -1.30 - -1.50 15,260,161.70 - (28,930,94 (28,250,546.24)
4nr-13 DPR 78.33 £9.64 -5.62 - -3.69 16,439,720.00 - (142,861,166.80) (142,851,156.80)
tay-15 DPK 76.24 65.00 -10.24 - -10.24 15,092,740.00 - (154,549,657.60) (154,549,657.60)
Jun-13 DPK 76.34 63.11 -11.23 - -11.23 31,586,940.00 - (354,721,336.20) (354,721,336.20;
Jul-13 OPK 73.85 §5.09 -3.7% - -3.76 17,645,940.00 - (154,578,434.40) (154,578,434.40)
Aug-13 OPK 70.68 70.08 -0.62 - -0.82 15,443,290.00 - (9,574,839.80) (9,574,835.80)
S2p-13 DPK 74.01 718 - -2.20 19,889,660.00 - (43,757,252.00) (43,757,252.00)
Totals 2013 172,710,512.49 - (1,135,867,374.97) (1,139,867, 374.97)
1,761,492,924.20 147,693,117.73 (5,833,657,429.53) {6,031,350,547.26)
e p -~¥ = .~ = e

-



rence

n unit costs of pelroleum pro:

Loots from KPRL zod Impocts for the veriod Dec 2010

eptember 2013

NMonth  Product  KTPRL Unit C Unil bnpart Price Delta Rate of Net Delta Volwme from KPRL - Ltrs [F] Total Remission (Kes) Cansumer Gain/(Loss) to Econo:
Cesflir T,_ Cost Kes/Ltr  (Kes) [ = B-A] Remission - [E=C+D] [G=D"F] [H=E£*1 {1=H-G]
[B] KesfLir [D]
Des-10 AGO 57.39 52.58 1 0.20 1.f.|»|.»‘, 61,470,000.00 18,441,000.00 (258,788,700.00)
= 2010 61,470,000.00 18,441,000.00 (258,783,700.00)
?.f: 60.73 54.47 -6.26 0.30 -5.96 64,616,300.00 19.385.490.00 (385,125,068.00)
Feb-11 0133 LE02 -300 0.30 -2.51 77,784,321.62 23,335, um.mm (218,573,944.33)
55.09 60.41 0.30 -1.38 78,951,341.82 23,685,402, (345,806,877.19)
Apr-11 73.20 75.71 2.5 2.81 82,968,494.75 N&.mmo.m.“m.»u 233,141,470.27
nMay-11 76.80 77.85 1.05 1.35 .82,659,241.28 24,797,772.38 111,589,975.73
jun-1 76.m 74 -1.97 82,769,096.2 24,830,728.88 {163,055,115.65)
Jul-11 76.57 73.36 -3.21 -2.91 74,653,899.21 22,396,169.76 (217,242,546.69)
Aug-il 79.57 7544 -4.13 3.83 78,244,651.67 23,473,395.50 (293,677, o \:
Sep-tt AGO 78.36 75.91 =245 2.5 89,777,084 44 26,933,125.33 (193,020,
Cxi-11 2GO 9.2 §i).37 110 1.40 77,268,470.42 Nu\,—wo.m‘:.;
Nov-11 A0C 82.33 -0.51 -0.61 76,666,537.01 23,005,941,
Dec-11 AGO 75.92 8.1 -7.81 75,933,446.92 Nuxwmo‘ou;.om
011 942,314,635.62 262,654,465.6%
jan-12 AGO 30.05 0.30 72,872,689.68 21,861,806.9C
Feb-12 AGD 75.97 71.66 0.2 55,734,578.24 16,720,373.47
Mar-12 ACO 75.02 72.24 0.30 25,359,646.08 7,607,694.06
Apr-12 AGO 78.64 74.27 -1.37 0.3¢ 38,566,759.25 11,570,022.77 (158,
May-12 AGO 7322 71.56 -2.66 0.30 55,995,749.63 16,729,924.69 : (132,359, A»oo NNV
jun-12 ACG 74:93 73.20 -0.52 0.30 37,155,335.39 11,146,600.62 (12,261,260.68)
Jul-12 AGD 64.77 60.06 1.20 1.8 48,508,913.36 14,352,67 77.129,172. mmkum .mom.nh :
Aug-i2 AGO 63.43 2.61 291 65,580,699.47 19,674,209.84 160,639,835.45 171,165,625.61 |
Sep-12 AGO 749 2.3 231 41,042,810.00 12,312,843.90 115,330,296.10 102,017,423.1C
Ovi-12 62.92 0.30 472 19,433,612.22 5,830,143.67 91,727,563.67 45,897,
Nov-12 71.51 2.00 0.30 230 7.314,112.64 5,194,233.79 39,822,453.06 34,628,225.27
Dec-12 7439 784 21,35 0.30 (1.05) 17,396,196.00 5,218,358.80 (18,266,005.80) 3,484,864.50)
lotals 2012 494,965,302.75 143,409,550.02 {559,617,212.35) ,106,603.17)
74.58 7i. <752 0.50 722 5,411,748.43 1,623.524.53 (39,072,822.67) ,696,346.22)
78.26 71.85 i 0.30 -6.01 27,159,014.18 8,147,704.26 (163,227,109.27
78.82 73.76 <504 0.30 .74 22,388,007.36 6,716,4402.21 A1)
78.58 72.30 0.30 -5.98 20,822,550.00 6,246,76€5.00 (124,518,345.00)
May-13 ..,GO 76.92 67.27 -9.65 0.30 -9.35 2,632,120.00 6,769,636.00 (211,510,322.00) H
jun-12 ACO 76.84 64.96 1188 0.30 -11.58 16,186,640.00 5,455,992.00 (210,601,291.20)
Jul-13 AGO 75.54 65.10 -7.54 0.30 -7.24 31,196,710.00 213.0 (225,82§,740.40)
Aug-13 AGO 70.06 -3.52 0.3 -3.22 29,100,380.00 G, me:.roo (63,703,223.60)
Sep-13 AGO 75.36 71.48 .88 0.20 -3.58 10,725,140.00 3,217,542 {36,.. .myoou.NS
Totals 2013 187,616,309.98 56,284,592.99 (1,213,038,804.
Grand Tolals e e e 5 et B 1,686,556,490.35 508,907,949.50 (,040,656,023,
— — #= S




icls Lew

for the peripd Dec 2010 - Seplember 2033

Cnit KPRL Cast Lmpocl Parily te of Net Dejta Volume {rom KPRL - Lis [F] Total Remission (Kes) Consumer Gain/(Loss ) -Kes Gain/(Loss) o Economy - Kes |
Neg/Lic [A) Kes/Lix [B] Remission - [E [G=D"F] [H=E*Fj {1=H-G]
Kes/Ltr [D]
34.03 48.71 ~3.32 0.45 -4.87 9,383,000.00 4,222,350.00 (15,695,210.00) (49,917,560.00}
Totals 2010 9,383,000.00 4,222,350.C0 (45,695,210.00) (49,917,563.00)
tan-11 KAaiS -2.63 12,912,880.00 5,610,796.00 (33,260,874.40) (39.771,670.10)
-0.2 13,901,680.00 6,255,756.00 {2,919,352.80) (9.175.108.80)
-0.59 13,399,430.00 6,026,743.50 (7,905,663.70) (123,935,407.20)
0.29 11,489,920.00 5,170,464.00 3,332,076.80 (1,828,387.20)
275 8,388,470.00 3,774,811.50 23,068,292.50 19,293,481.00
-1.75 7.460,490.00 3,357,220.50 (13,055,857.50) (16,413,078.00)
-2.96 8,299,310.00 3,734,703.00 (24,566,046.40) (28,300.749.40)
-0.99 4,550,860.00 2,047,887.00 (4,505,351.40) (6,553.233.40)
-0.97 7,622,590.00 3,430,165.50 (7.393,912.30) {10,32:4,077.80)
G2 7,207,890.00 3,243,550.50 6,631,258.80 3.387,708.30
-2.00 9,216,530.00 4,147,438.50 (18,525,225.30 (22,672,653.39)
68 28 -10.08 11,358,910.00 5.111,509.50 (114,497.812.80;
Totais 2017 115,808,990.00 52,114,045.50 (194,298,468.30) {246,412,514.03)
(DO 24 £0.25 -6.16 0.45 (5.7}) 2,962,310.00 1,333,039.50 (16,914,790.10) S E29.60)
Mar-12 RMS 72.41 69.71 =27 0.45 (2.25) 2,962,310.00 1,333,039.50 {6,665,197.50)
May-i2 77.87 73.8¢ -3.96 048 (2.53) 8,119,550.00 3,653,797.50 (28,662,011.50)
jun-12 RMS 74.07 61.78 0.45 (8.84) 4,455,910.00 2,005,159.50 (39,390,244.40)
Jul-12 RMS 62.46 58.99 X 0.45 (3.02) 3,066,720.00 ,380,024.00 (9,261,494.40)
Toials 2032 21,566,600.01 9,705,650.00 . (103,893,737.90)
Grand Tolals B 146,758,790.60 66,041,455.50 (340,637,416.10)




i e

Gnit Cost _.:_5: Parity  lrice Delta Rale of {rom KPRL - Lirs t‘;. ofal Remission (Kes) Consumer Cx:::_:ou res
A s/Lr [ (Kes) [C = B-A] Rewission - [G=D"F] [HI=E"F] [
Kes/Lu [D)
|
=) 4204 4134 -G.70 0.15 -0.2 24,031,122.00 10,814,001.90 (6,001,082.04) (1 m‘m_m.dr....w.llw_
Totals 2010 24,031,122.00 10,814,004.90 (6,001,082.04) (16,615,086.94)
jan-11 Nephtha 39.72 0.45 -2.96 16,598,464.00 7,469,308.80 (19,147,520.57) (56,616.829.37)
517 Napht 045 -3.70 2,131,692.00 959,261 40 (7.897,660.87) (8,856,41..27)
NMar- Taphtha 0.45 -7.89 30,291,694.11 13,631,262.35 (239,078,383.44) (252,709,645.79)
Apr-11 Naphtba 045 -5.47 8,105,466.75 3,647,460.04 (44,331,368.78) (47,978,828.81)
May-11 Naphtha 0.45 232 31,097,925.22 13,994,066.35 72,213,884.00 58,219,817.65
jun-11 Naphths 0.45 -0.63 -1,962,842.30 2,233,279.04 (3,109,837.10) (5.343,116.14)
Jul-11 Naphtha 0.45 -3.95 26,544,327.72 11,944,947.18 (104,974,919.09) (116,919,866.57)
Naphiha 0.45 0.59 6,396,721.97 2,878,524.89 6,321,468.63 3,142,943.75
ntha 0.45 293 14,035,195.43 6,317,772.94 (41,130,649.39) 33)
Maghtba C.15 =34 9,117,866.58 4,103,048.96 (28,591,972.68) ,695,021.64)
ERRTATT] 55.26 .45 6.39 12,399,467.36 £.579,760.31 79,190,693.88 38
piatha EE 2.45 3.82 14,859,513.36 6,686,781.01 56,772,625.35
176,545,496.30 79,445,473.56 (303,763,840.03) (343,202,313.29)
jan-12 Naphiha 32.47 48.23 0.45 (3.79) 5,651,530.63 2,543,188.78 (21,447,088.46) , 2572
Feb-12 Maphtha 57.26 51.53 0.45 (4.98) 951,447.43 428,151.34 (1,740,274.65) (5,168,425.99)
Mar-12 Naphtha 39.85 55.20 0.45 (4.20) 9,996,326.56 4,498,346.95 (12,021,654.96) 0,001.91)
Api- hlha 70 0.45 (0.45) 9,482,454.42 4,267,104.49 (4.245,160.52) (8,512,265.01)
5357 58.36 Q.45 5.24 7,236,489.60 3,256,420.32 37,949,248.78 54,692,826 .46
Jun-12 Naphtha 16.20 52.00 0.45 6.25 4,752,662.88 2,138,698.29 29,697,717.28 27.559,018.99
Jul-12 Naphtha 46.50 47.23 0.45 (1.77) 6,004,487.16 2,702,019.22 (10,646,782.26) (13,348,801.48)
Aug-12 iNaphtha 5531 5112 0.45 809,645.17 364,340.33 (3,029,738.67) (3,394,099.00)
. -12 WNaphtha 52.82 0.45 - - - - _
Ot-12 Naphtha 58.10 0.45 = . - -
Nov-12 Maphiha 56.03 -3:25 045 (2.80) 20,704,950.00 9,317,227.50 (57.973,860.C0) (67,291,087.50)
Dec-12 Naphtha 55:72 -4.22 0.45 (3.77) - - - -
65,589,993.85 29,515,497.23 (76,457,593.47) (105,973,650.70)
Naphtha 56.9 52 0.45 -4.67 6,974,905.59 3,138,707.70 (32,544,432.52) (35,683,140.22}
49.6¢ 1.90 0.45 235 7,005,088.86 3,152,289.99 16,454,359.76 13,302,109.78
Mar 5104 6.00 0.45 0.45 11,318,885.20 5,093,498.34 5,070,873.71 (22,624.63)
May-id i6.56 117 0.5 1.62 11,318,885.20 5,093,498.34 18,378,113.71 13,284,617
jun-i3 45.16 220 .45 2.66 1,158,996.20 521,548.33 3,083,446.10 2,541,897.76
Totals 2013 A 16,993,542.70 10,442,462.7 {6,557,139.94)
Grand Totals 266,166,612.64 119,774,975.69 (386,222,515.53) (505,997,491.22)




it ¢

of petraleunm pro

frous KL an 0-Scpiember 2013

imporis

FPRL Unit Cost

Kes/ltr

A

caport Parity Price Deita Raie ot NetDelta Volume fram KPRL - Lirs [F] Total Remission (Kes) Consamo b 1in/(Loss) -Kes
Kes/Ltr (8] (Kesj | = (Al Remission - [E=C+0) [G=D"T} {H=E*F]

Kes/Ltr (D]

Occ-10 1IRC 60.20 33.43 -6.77 0.30 -6.47 2,652,390.00 795,717.00 (17,160,963.30)
Totais 2010 2,652,390.00 795,712.00 (17,160,563.30)
Jan-1i 6l1.54 56.76 473 0.30 -1.48 2,996,370.00 £98,911.00 (13.434,647.49)
Feb-11 69.12 60.02 40 0.30 -8.80 3,577,041.00 1,073112.30 (31,195,58+.00)
Mar-11 iDO 76.79 66.76 003 0.30 -9.73 3,123,031.49 936,909.45 (30,392,298.36)
Apr-11 1RO 79.64 75.2 -5 0.20 2,502,845.45 750,853.63 (10,144,053.55)
NMay-11 IDO 7353 79.62 209 6.30 6.39 2,642,214.58 792,664.37 16,850,469.70
Jun-11 100 79121 74.2 4.95 ksl -4.65 1,915,170.37 74,551.11 (8.900,897.52) (9,475,148.63)
Jul-m 80.25 77.28 L9 -2.67 1,029,011.92 308,703.58 (2.751,278.69) (3,059,982.26)
Aug-1! 76.74 7€.07 1.63 1,963,949.72 589,184.52 3,204,735.29
Sep-11 1DQ 82.76 76.07 .39 994,169.53 298,250.86 (1.364,116.87)
Qe 84.57 f1.30 -2.97 1,830,387.20 549,116.16 (5.438,012.40)
Noveis .24 0.9 4,514,412.33 1,354,323.70 835,687.56
Dec-i1 §1.99 5.8 5.78 3,796,982.58 1,139,694.77 21,976,919.32
Totals 2011 30,887,586.16 9,266,275.85
0.30 (1.58) 1,315,880.93 394,764.25
0.0 (1.93) 800,046.58 240,013.97 543,710
(3.04) 3,869,360.10 1.160,808.03 {11,765,102.01) 23,9
2.58 2,035,432.63 €16,629.79 5,301.723.07 4,055,093 0 |
0.30 32 5.809.85 1,742.96 . 15,522.30 i
020 9.59 2,783,277.05 834,983.11 26,702,108.87
120 0.30 (1.15) 1,961,406.04 588,421.81 (2,254,629.78)
ino 0.30 (5.84) 15,105.62 4,531.68 (88,205.38)
{nle; 0.30 4.40 . - - ]
Oct-12 1RO -0.51 0.30 0.21) 2,336,800.00 701,040.00 (490,728.00) (1,191,768.00)
a'e) -3.05 0.30 (3.35) 701,0640.00 210,312.00 (2,318,484.00) (2,558,7°96.50)
IDO 449 0.30 (4.19) 817,880.00 245,364.00 (3,426,917.20) (3.672,281.20)
16,662,038.79 4,998,611.64 8,025,378.17 3,026,766.53
Jan-13 78.75 7247 -6 28 0.30 -5.98 1,869,440.00 560,832.00 (11,179,251.20) (11,740,083.20;
Feb-13 77.32 74.77 -2.55 0.30 -2.28 2,453,640.00 736,092.00 (5.520,690.C0) (6,256,782.00)
Mar-13 78.97 78.52 -0.45 0.30 -0.1 1,635,760.00 490,728.00 (245.364.00) (736,092.00)
May-13 75.08 7.94 2714 0.30 1,805,076.00 541,522.80 (12,346,719.84) (12,888,2:12.64)
Jun-13 7219 66.95 -5.24 0.30 1,858,533.46 557,560.04 (9,181,155.20) (9,728,715.34)!
Tolals 2013 9,622,449.46 2,856,734.84 156331
Graud Tatals 59,024,464.41 17,947,339.32 (111,631,542.47) 75,081.60;
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