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The Mental Health (Amendment) Bill, (Senate Bill No. 32 of 2018) was considered and
passed by the Senate on 24/07/19 and the Amendments were then sent to the National
Assembly for consideration vide a message from the Speaker of the Senate to the Speaker ofthe National Assembly. The Amendments were then commiued to the Departmental
Committee on Health on l2th September, 2019.

The Bill seeks to amend the Mental Health Act, Cap. 248, Laws of Kenya to align it to the
provisions of the Constitution and the Health Act, 2017. The Bills overarching in"terest is to
ensure that persons with mental illness receive the highest attainable standards of health in
accordance with the provisions of Article 43 (l) of tn" Constitution by outlining the
obligations of both the National and County Governments with regard to provision and
access to mental health services.

Pursuant to the provisions of Article I 18 of the Constitution of Kenya and Standing Order
127(3\ of the National Assembly, the Committee through local daily n"*rpup.r. of Monday,
october 7,2019 published an advertisement inviting the public to s;bmit memoranda.
Further, in a letter dated 6s February, 2020 the Commitiee invited individuals and institutions
to make presentations on the Bill. The meeting was held on Thursday l3th February, 2020 in
the Mini Chamber, County Hall, parliament Buildings.

The following individuals and institutions submitted their memoranda and appeared before
the Committee:

CHAIRMAN'S FOREWORI)

l. The Kenya National Commission on Human Rights (KNCHR);
2. NANGA Board Members;
3. Waringa Wagema, a Community Mental Health Worker;
4. True North Society;
5. Validity;and
6. Safe Hands Organisation on behalf of -

(i) TunawiriCBO;and
(ii) Speak Mind Love Organisation.

The report is in two volumes. Volume I of the Bill contains the analysis of the public
submissions on the Bill, written submission received from the public noting general
comments in support or against the amendments and the list of the individuals and institutions
that submitted their memoranda and participated in the public hearing meeting.

Volume 2 of the Bill contains adoption schedule, a copy of the newspaper advertisements of
Monday, October 7,2019 inviting the public to submit memoranda on the Bill and a letter
inviting other stakeholders for public hearing meeting that was conducted on l3th February,
2020 and the minutes of the committee sittings during the consideration of the Bill.

May I take this opportunity to thank and commend Committee Members for devotion and
commitment to duty, the Speaker and the Clerk of the National Assembly for providing
leadership and direction and finally the Committee secretariat for exemplary performance in
the provision of technical and logistical support. Indeed, their effortr'*"i" critical in the
consideration of the Billand production of this report.
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The Cor4miffee also reiterates its gratitude to stakeholders who made submissions in relation
to the Consideration of the Bill. On behalf of the Departmental Committee on Health and
pursuant to the provisions of Standing Order 127 (4), it is my pleasant privilege and duty to
present the House a report of the Committee on its consideration of the Mental Health
(Amendment) Bill, (Senate Bill No.32 of 2018)

HON. SABINA CHEGE,
CHAIRPERSON, DEPARTMENTAL COMIIIITTEE ON IIEALTH
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I.O PREFACE

1.1 Establishment and Mandate of the Committee

l. The Departmental Committee on Health is established pursuant to the provisions of
Standing Order No. 216(5) of the National Assembly and in line with Article 124 of
the Constitution which provides for the establishment of the Committees by
Parliament. The mandate and functions of the Committee is to;

a) Investigate, inquire into, and report on all matters relating to the mandate,
management, activities, administration, operations and estimates of the
as si gne d Minis trie s and de part me nt s ;

b) Study the programme and policy objectives of the Ministries and departments
and the effectiveness of the implementation;

c) Study and review all legislation referued to it;
d) Study, a.r.re,s.e and analyze the relative success of the Ministries and

departments as meosured by the resuhs obtained as compared with its stated
objectives;

e) Investigate and inquire into all matters relating to the assigned Minisrries and
departments as they may deem necessary, and as may be referred to them by
the House;

fl Vet and report on all appointmenls where lhe constitution or any law requires
the National Assembly to approve, except those under Standing Ordei ZOI;
and

g) Make reports and recommendations to the House as often as possible,
including recommendation of proposed legislation.

1.2 Oversight

2. In executing this mandate, the Committee oversees State Department of Health and
followings SAGAs:

i. Ministry of Health
ii. Kenya Medical Supplies Authoriry
iii. Kenyatta National Hospital
iv. Moi Teaching and Referral Hospital
v. Kenya MedicalTraining College
vi. National Hospital Insurance Fund
vii. Kenya Medical Research Institute
viii. National Aids and Control Council
ix. Kenyatta University Teaching, Referral & Research Hospital

6



1.3 Committee Membership

3. The Committee comprises the following Honourable Members;,'
Chairperson

Hon. Sabina Chege, MP
MP for Murang'a

Jubilee Partv

Vice-Chairperson
Hon. Swarup Ranjan Mishra, MP for Kesses

Jubilee Partv

Members

Hon. (Dr.) Eseli Simiyu, MP
Tongaren Constituency
Ford Kenva Partv

Hon. (Dr.) James Nyikal, MP
Seme Constituency
ODM Partv

Hon. Alfred Agoi Masadia, MP
Sabatia Constituency
ANC Partv

Hon. (Dr.) James Kipkosgei Murgor,
MP
Keiyo North Constituency
Jubilee Partv

Hon. Muriuki Njagagu4 MP
Mbeere North Constituency
Jubilee Partv

Hon. (Dr.) Mohamed Dahir Duale, MP
Daadab Constituency
KANU Partv

Hon. Stephen Mule, MP
Matungulu Constituency
Wioer Democratic Movement
Party

Hon. David Ochieng'MP
Ugenya Constituency
MDG Partv

Hon. Prof. Mohamud Sheikh
Mohamed, MP
Wajir South
Jubilee Partv

Hon. Esther M. Passaris, MP
NairobiCounty
ODM Partv

Hon. Gladwell Jesire Cheruiyot, MP
Baringo County
KANU Partv

Hon. Kipsengeret Koros, MP
MP for Sigowet-soin Constituency
Indenendent Partv

Hon. Martin Peters Owino, MP
Ndhiwa Constituency
ODM Partv

Hon. Mercy Wanjiku Gakuya, MP
Kasarani Constituency
Jubilee Partv

Hon. Patrick Munene Ntwiga, MP
Chuka lgamba Ng'ombe Constituency
Jubilee Partv

Hon. Tongoyo Gabriel Koshal, MP
Narok West Constituency
CCM Partv

Hon.Zachary Kwenya Thuku, MP
Kinangop Constituency
Jubilee Partv
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1.4 Secretariat
4. The Commiffee is facilitated by the following members of the Secretariat;

Head of the Secretariat
Mr. Benjamin Magut

Senior Clerk Assistant

Mr. Muyodi Meldaki Emmanuel
Clerk Assistant III

Mr. Erick Kanyi
Fiscal Analyst

Ms. Maureen Kweyu
Audio Office

Ms. Lynette Otieno
Legal Counsel I

8



2.Q Mental Health (Amendment) Bill, (Senate Bill No. 32 of 2018)

2.1 Memorandum of Objects and Reasons of the Bill
5. The Bill proposes to impose obligations on each level of government to address the issue

of accessibility to mental health services including care, treatment and rehabilitation of
persons with mental illness. It also proposes to incorporate within the membership of
Kenya Mental Health Board representation of the County government. It further seeks to
review the membership of the Kenya Mental Health Board from the current fourteen
executive's members to nine in order to make the workings of the council more efficient
and representative.

3.0 Public Participation in the review of the Bill

3.1 Legal provision on public participation

6. Article I l8 (1) (b) of the Constitution of Kenya provides as follows -

" Parliament shall facilitate public participation and involvement in the legislative and
other business of Parlioment and its Committees"

7. Standing Order 127(3) provides as follows -

"The Departmental Committee to which a Bill is committed shallfacilitate public
participation and shall take into account the views and recommendations of the public
when the Committee makes it recommendation to the House"

3.2 Methodology used by the Committee in public participation

8. The Mental Health (Amendment) Bill, (Senate Bill No. 32 of 2018) was considered and
passed by the Senate on 24107119 and the Amendments were then sent to the National
Assembly for consideration vide a message from the Speaker of the Senate to the Speaker
of the National Assembly. The Amendments were then committed to the Departmental
Committee on Health on l2th September,2}lg for review.

The review process was to entail public participation through appropriate mechanisms
including inviting submission of memoranda, holding public hearings and consulting
relevant stakeholders pursuant to the provisions of Article I lS(l) (b) of the Constitution
and Standing Order 127(3) of the National Assembly.

9. Pursuant to the said provisions of the Constitution and Standing Orders, the Committee
through local daily newspapers of Monday, October 7, 2019 published an advertisement

9



inviting the public to submit memoranda. Further, in a letter dated 6s February ,2020 the
Committee invited individuals and institutions to make presentations on the Bill. The
meeting was held on Thursday l3s February,2O2O in the Mini Chamber, County Hall,
Parliament Buildings.

l0' Volume I of the Bill as the contains the analysis of the public submissions on the Bill,-
written submission received from the public noting general comments in support or
against the amendments and the list of the individuals and institutions that submitted their
memoranda and participated in the public hearing meeting.

I I . Volume 2 of the Bill contains adoption schedule, a copy of the newspaper advertisements
of Monday, October 7, 2019 inviting the public to submit memoranda on the Bill and a
letter inviting other stakeholders for public hearing meeting that was conducted on l3s
February, 2020 and the minutes of the committee sittings during the consideration of thi
Bill.
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4.0 ORSERVATIONS

The Committee having considered the Mental Health (Amendment) Bill, (Senate Bill No. 32 of
2018) and the submissions from the stakeholders makes the following observations.

The Mental Health Act is outdated and it is therefore important to amend it to reflect the
current constitutional reality and address the current needs of people with mental illness.

The Bill provides that mental health services shall be provided in all health facilities, this
will ensure decentralization of services.

The government needs to incorporate the mental health services into one of its major
national health priorities, i.e., Universal Health Coverage (UHC) and to increase access to
services, mental health should also be integrated with primary health care which is one of
the major components of UHC.

Committee noted that Part VII of the Mental Health Act, Cap. 248 and proposed
amendments in the Senate Bill make provision for the admission and treatment of the
members of the Kenya Defense Forces. However, the Mental Health Act does not make
similar reference or provisions concerning members of the National Police Service and
other uniformed offi cers.

l.

lv

v The Committee, further, noted that all security forces groups are at a high risk of
developing mental health illness as a result of various potential traumatic events they
encounter during the tenure of their service. In this regard, the Committee's recommends
that all security forces, including members of the National Police Service mental
wellbeing, be catered for in the Bill.
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5.0 RECOMMENDATIONS I 
,

Upon considering the Mental Health (Amendment) Bill, (Senate Bill No. 32 of 2018) and the

submissions from the stakeholders the Committee recommends the following amendments.

CLAUSE 5

THAT Clause 5 of the Bill be amended in the proposed new Part IA -
(a) in section 2C (g by deleting the words "in the Republic";

(b) in section 2D by-
(i) inserting the word "to" immediately after the word "relating" appearing in

subsection (1Xc);

(ii) deleting the word "the" appearing in subsection (lXd) immediately before the

word "county" ;

(iii)deleting the words "including children, women, youth and elderly persons"

appearing in subsection (lXh) (ii);

(iv)deleting the word "Governor' appearing in subsection (2)(a) and substituting
therefor the word "county executive committee"; and

(v) inserting the word "the" immediately before the word "National" appearing in
subsection (2Xe).

(c) in section 2E -
(i) in subsection (3) bV deleting paragraph (a) and substituting therefor the following

new paragraph-

(a) that one person is nominated to represent each of the following-

(i) supporters, guardians or representatives of persons with mental illness in the

county;

(ii) mental health practitioners in the county;

(iii) youth in the county;

(iv)persons with disabilities in the county; and

(v) religious organizations in the county.
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, (ii) in subsection (4) by deleting the words "shall serve for a single term of three

years and shall not be eligible for reappointment" and substituting therefor the

following word "shall serve for a term of three years renewable once."

(d) by inserting the following new subsection immediately after subsection (5) 
-

(6)4. county mental health council shall conduct it business and affairs in accordance with the

Schedule with the necessary modifications.

- CLAUSE 6

THAT Clause 6 of the Bill be amended in the proposed new Part II-
(a) in section 3A(2) by deleting the word'omedical" appearing paragraph (a);

(b) in section 3C(3)-
(i) deleting the word "the" appearing in the peremptory statement immediately after

_ the word "inform";

(ii) inserting the word "the" immediately before the word "supporter" appearing in

" paragraph (a).

(c) in section 3D by -
(i) inserting the word "where suitable" immediately before the word "private"

appearing in subsection (1);

(ii) deleting the word "fair' appearing in subsection (2) and substituting therefor

the words "highest standard of "; and

(iii) deleting the words "this section' appearing in subsection (4) and substituting

therefor the words "subsections (2) and (3)."

(d) in section 3E by-
(i) deleting the words "whether within or outside a health facility" appearing in

subsection (2)(a); and

(ii) deleting subsection (4).

(e) in section 3F by inserting the words 'oor any other written law" immediately after the

words'oAct' appearing in subsection (2).

13



(0 in section 3H (2) by-

(i) deleting the words "mental" appearing in the peremptory statement;

(ii) deleting paragaph (c); and

(iii)deleting paragraph (e);

(g) in section 3l (2) by deleting the word "the doctor of the person with mental illness,,

appearing in paragraph (d) and substituting therefor the words "a medical practitioner,,.

(h) bV deleting section 3K.

CLAUSE 7

THAT clause 7 (a) of the Bill be amended in the proposed new subsection (2)-

(a) in paragraph (a)by-

(i) deleting the words "in a mental health care set up" appearing in subparagraph

(i);

(ii) deleting the words "in a mental health care set up" appearing in subparagraph

(ii);

(iii)deleting the words "in a mental health care set up" appearing in subparagraph

(iii); and

(iv)deleting the words "in a mental health care set up" appearing in subparagraph

(iv);

(b) in paragraph (d)by deleting the words 'otwo persons" and substituting therefor the

word "one person"-

(c) by inserting the following new paragraph immediately after paragraph (e) 
-

"(ea) one person nominated by the Law Society of Kenya; and,,

t4



. CLAUSE 10
-t

THAT Clause l0 (a) of the Bill be amended-

(a) in the proposed new subsection (lC) by inserting the words "of Mental Health"

immediately after the word "Director"; and

(b) in the proposed new subsection (1D) bV inserting the words 'oof Mental Health"

immediately after the word "Director".

CLAUSE 14

THAT Clause 14 (b) of the Bill be amended by deleting the proposed new subsection (2A) and

substituting therefor the following-
(2A) A county mental health council may, by notice in the Gazette, designate- such a place within a county health facility in the respective county as the county

mental health council may consider necessary as a mental health unit.

CLAUSE T5

THAT Clause 15 of the Bill be amended-

(a) in the proposed new section 98 by deleting the word "medical" appearing in the

peremptory statement in subsection (2);

(b) in the proposed new section 9C (l) by deleting paragraph (b) and substituting therefor the

following-

(b)body corporate, to a fine not exceeding five million for the first conviction and

ten million for any subsequent conviction.

CLAUSE 17

THAT Clause l7 of the Bill be amended in the proposed new section l0 -

(a) in subsection (l) by deleting the word "mental" appearing in paragraph (a); and

15



(b) in subsection (4) bv deleting the word 'ofort-two" appearing in paragraph (a) and

substituting therefor the word "sixt5/".

CLAUSE 22

THAT Clause 22 (b) of the Bill be amended in the proposed new section (lA) by deleting the -

words "who is carer or relative of that person" appearing in paragraph (d).

CLAUSE 26

THAT Clause 26 (c) of the Bill be amended in the proposed new subsection (3) by deleting the
peremptory statement and substituting therefor the following-

"(3)Upon presentation of a person to a health facility under subsection (2), the person in charge of
the health facility shall, within twenty-four [ss15 -"

CLAUSE 28

THAT Clause 28 of the Bill be amended in the proposed new section 17 by inserting the
following new subsections immediately after subsection (6) 

-
(7) A member of the Kenya Defence Forces shall not be dismissed from service by virtue
of being admitted to a mental facility or unit under this section or otherwise seeking
treatment under this section.

(8) The provisions of this section shall apply to a member of the National Police Service,
with the necessary modifications, subject to the provisions of the National Police Service
Act,20ll and guidelines set by the National Police Service Commission.

CLAUSE 32

THAT Clause 32 of the Bill be amended in the proposed new section 20A (2) by inserting the
following new paragraph immediately after paragraph (c) 

-
"(ca) a duly appointed supporter of the person with mental illness.',

CLAUSE 35

THAT Clause 35(a) of the Bill be amended in the proposed new subsection (lB) by deleting the
words "by inserting the following new subsection immediately after subsection (l)" appearing in
paragraph (b)(iii).

CLAUSE 36

16



. fHAT Clause 36 of the Bill be amended in the proposed new section 24(2) by inserting the

following new paragraph immediately after paragraph (a)-

"(aa) a mental health practitioner;."

CLAUSE 37

THAT Clause 37 of the Bill be amended in the proposed new Part XII-

(a) in section 27(3) by inserting the word "guardian" immediately after the word "supporter";
(b) in section 28 (2) by inserting the word " or movable" immediately after the word

"immovable" appearing in paragraph (a);

(c) in section 3l by deleting the words "on its own motion" appearing in subsection (l).

CLAUSE 43

THAT Clause 43 of the Bill be amended in the proposed new section 45 by deleting the words
o'leaves, is removed or" appearing in subsection (1).

CLAUSE 49

THAT Clause 49 of the Bill be amended by deleting the words "five hundred thousand" and

substituting therefor the word "one million".

CLAUSE 51

THAT Clause 5l of Bill be amended by inserting the following new subsection immediately
after subsection (2)

(2) At the commencement of this Act, any person who, immediately before the
commencement of this Act was a member or staff of any of the Boards proposed to be

reconstituted under this Act shall be deemed to be a member or staff of the reconstituted
Board for the unexpired period of his or her term of service.

(3) At the commencement of this Act, all the funds, assets and other property, both
movable and immovable, which immediately before such date were vested in any of the

Boards shall by virtue of this sub-section, vest in the new Board under this Act.

(4) At the commencement of this Act, all rights, powers and liabilities, whether arising
under any written law or otherwise which immediately before such date were before such

date were vested in, imposed on or enforceable against any Board shall, by virtue of this
sub-section, be deemed to be vested in, imposed on or enforceable against the respective
new Board.
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,

(3)The Cabinet Secretary shall constitute the new Board within six months of the
commencement of this Act.

CLAUSE 52

THAT Clause 52 of Bill be deleted.

(*
DArE ...tl/lf;e},}) .SIGNED

HON. SABINA CHEGE,

CHAIRPERSON, DEPARTMENTAL COMMITTEE ON IIEALTH
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Volume,l

OVERVIEW OF THE MENTAL HEALTH (AMENDMEND BILL. (SENATE BILL
NO.32 0F 2018)

The table below contrasts the various sections of the Bill with the stakeholder's comments

CLAUSE

2

J

SECTIO
N

PRINCIPAL ACT SUMMARY
AMENDMENT

STAKEHOLDER
COMMENTS

COMMENTS

2 An Act of Parliament to
amend and consolidate
the law relating to the
care of persons who are
suffering from mental
disorder or mental
subnormality with
mental disorder; for the
custody of their persons
and the management of
their estates; for the
management and
control of mental
hospitals; and for
connected purposes

The Bill proposes to
amend the long title
to read as follows -
'An Act of Parliament
to amend and
consolidate the law
relating to the care of
persons who are
suffering from mental
illness; for the
custody of their
persons and the
management and
control of mental
health'

2 In this Act, unless the
context otherwise
requires- "Board"
means the Kenya Board
of Mental Health
established under
section 4; "court"
means the High Court;
"Director" means the
Director of Medical
Services: "magistrate"

Clause 3 of the Bill
amends section 2 of
the Act by-

l. deleting the
definitions of
Director, mental
hospital, person in
charge, person
suffering from mental
disorder; and

No objection from
the stakeholders
with relation to this
proposed
amendments i.e

1. THE
KENYA
NATIONAL
COMMISSI
ON ON

The bitl has no
reference to
petson suffering
from mental
disorder",

"person
suffering from
mental illness",

19
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CLAUSE SECTIO
N

PRINCIPAL ACT SUMMARY
AMENDMENT

STAKEHOLDER
COMMENTS

COMMENTS

means a magrstate
holding a subordinate
court of the first class;

"manager" means any
person appointed under
Part XII; "medical
practitioner" has the
meaning assigned to
that term in sections 2

and 3 of the Medical
Practitioners and
Dentists Act; "mental
hospital" means a

mental hospital
established under
section 7; "person in
charge", in relation to a
mental hospital, means
the person for the time
being authorized by the
Director to be in
medical charge of the
mental hospital;
"person suffering from
mental disorder" means
a person who has been
found to be so suffering
under this Act and
includes a person
diagnozed as a

psychopathic person
with mental illness and
person suffering from
mental impairment due
to alcohol of substance
abuse; "substance
abuse" means the
maladaptive pattern of
use as indicated by

2. inserting new
definitions as follows:
"Cabinet Secretary",
"care treatment and
rehabilitation",
"county executive
committee member",
"Director", "health
care provider",
"Health Information
system", "mental
health unit", "person
in charge", "person
with mental illness"
,"mental health
practitioner",
"representative"and"s
upporter"

HUMAN
RIGHTS
(KNCHR);

2. NANGA
BOARI)
MEMBERS;

3. WARINGA
WAGEMA,
A
COMMUNI
TY
MENTAL
HEALTH
WORI(ER;
AND

4. SAFE
HANDS
ORGANISA
TION

VALIDITY

The Bill is replete
with discriminatory
and derogatory
language which
attacks the dignity
of persons with
mental disabilities
as citizens of
Kenya.

In addition, the
Constitution of

"psychopathic

person" and

"mental
subnormality"
as indicated by
Validity.

20



CLAUSE SECTIO
N

PRINCIPAL ACT SUMMARY
AMENDMENT

STAKEHOLDER
COMMENTS

COMMENTS

either recurrent or
continued use of any
psychoactive
substances

(such as alcohol,
amphetamines,
cannabis saliva,
cocaine, hallucinogens,
inhalants, opiods,
sedatives, hypnotics, or
anxiolytics) where such
use causes or
exacerbates persistent
or recurrent social,
occupational
psychological or
physical problems;
"treatment" includes
medical treatment,
nursing and care and
training under medical
supervision.

Kenya states that a
person with any
disability is entitled
to be treated with
dignity and respect
and to be addressed
and referred to in a
manner that is not
demeaning. At

present, the Bill
uses derogatory
terminology and
phraseology which
has been widely
rejected by persons
with mental
disabilities and
undermines their
dignity, including
referring to people
as

$person

from
disorder",

suffering
mental

"person suffering
from mental
illness",
"psychopathic

person"
$mental

subnormality".

and

4 No provisions as to the Clause 4 of the Bill WARINGA
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CLAUSE SECTIO
N

PRINCIPAL ACT SUMMARY
AMENDMENT

STAKEHOLDER
COMMENTS

COMMENTS

purpose and guiding
principles of the Act.

amends by the Act by
providing for the
purpose of the Act
and the guiding
principles as follows

2A. The purpose of
this Act is to provide
a framework to-
(i) promote the
mental health and
well-being of all
persons, including
reducing the
incidences of mental
illness;

(ii) co-ordinate
the prevention of
mental illness, access

to mental health care,
treatment and
rehabilitation services
of persons with
mental illness;

(iii) reduce the
impact of mental
illness, including the
effects of stigma on
individuals, family
and the community;

(iv) promote
recovery from mental

WAGEMA

COMMUNITY
MENTAL
HEALTH
WORKER

When we invest in
the support system
of a person living
with ^ mental
health condition,
they are
empowered to
know what they are
looking at, listening
to and how to take
dignified action and
empathetic care.

THE KENYA
NATIONAL
COMMISSION ON
HUMAN RIGHTS
(KNCHR);
NANGA BOARI)
MEMBERS; AND

SAFE HANDS
ORGANISATION
did not comment
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illness and enhance
rehabilitation and
integration of person
with mental illness
into the community;
and

(v) ensure that the
rights of a person
with mental illness is
protected and
safeguarded.

Guiding principles

28. All persons under
this Act shall, in the
performance of their
functions under this
Act, be guided by the
following principles

(a)the promotion and
fulfilment of the right
to the highest
attainable standard of
health as enshrined
under Article 43 of
the Constitution;

(b)preservation of the
freedom and dignity
of every human
being;

(c)the fair and
equitable treatment of
persons with mental
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illness;

(d) the protection of
persons with mental
illness from
discrimination;

(e) accountability of
duty bearers and
transparency in the
implementation of
this Act;

(0 co-ordinated
public participation in
the formulation and
implementation of
policies and plans
related to care and
protection of persons
with mental illness;

(g) that interventions
for the care and
protection of persons
with mental illness
are based on objective
information and
methods and
monitoring
mechanisms and
regular evaluations
are established, thus
ensuring transparency
in the management of
facilities and care of
persons with mental
illness.
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5 No outline
obligations
national and
governments.

of the
of the

county

Insertion of New Part

Clause 5 of the Bill
amends the Act to
introduce a new Part
which outlines the
obligations of the
national and county
governments.

The obligations of the
national government
are provided for in the
new clauses 2C as

follows -

(i) The National
Government shall-

(a) provide the
necessary resources
for the provision of
mental health care
and treatment at
National referral
health facilities;

(b) collaborate
with the county
governments in-

(a) the
development of the
necessary physical
and technological
infrastructure for the
care, rehabilitation
and provision of

1. THE KENYA
NATIONAL
COMMISSION
ON HUMAN
RIGHTS
(KNCHR)

The Commission
recommends that
there be
representation in
the County Mental
Health Councils of
at least one member
from organizations
that
advocates/represent
spersons with
mental health
conditions or users
of mental health
services. This will
ensure that
perspectives from
persons in need of
mental health care
and/or users of
mental health
services and those
with lived
experience are
properly
represented in the
Council and its
deliberations. This
will also be in line
with article 4(3) of
the Convention on
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health services to
persons with mental
illness;

(b) expanding and
strengthening
community and
family-based care and
support systems for
persons with
disability;

(c) put in place
mechanisms to ensure
the rights of persons
with mental illness
are realised;

(d) adopt a

comprehensive
national strategy and
plan of action and
policies to promote
the realisation of the
rights of persons with
mental illness under
Article 43 of the
Constitution and put
in place measures
designed to improve
the general welfare
and treatment of
persons with mental
illness;

(e) develop
standards to be

maintained by mental
health facilities

the Rights of
Persons with
Disabilities which
provides for the
close consultation
and active
involvement of
persons with
disabilities in
decision-making
processes that
concern issues
related to them.

NANGA BOARI)
MEMBERS;

WARINGA
WAGEMA, A
COMMUNITY
MENTAL
HEALTH
WORI(ER; AND

SAFE HANDS
ORGANISATION
had no comment
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including-

(a) the number of
qualified health
professionals required
to serve a mental
health unit and more
specifically the
number of
psychiatrists,
psychologists,
psychiatric nurses,
counsellors, and
psychotherapists;

(b) the type and
quantity of diagnostic
and therapeutic
equipment required
by a mental health
unit; and

(c) the medication
and methods of care,
rehabilitation and
treatment to be
administered to
persons with mental
illness.

(0 develop
programmes for the
rehabilitation of
persons with mental
illness;

(g) promote
research, data
collection, analysis
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and the sharing and
dissemination of
information on the
welfare of persons
with mental illness in
the Republic;

(h) carry out
sensitization
programmes on and
promote access to
information on the
care and management
of persons with
mental illness;

(i) develop and
implement strategies
and programmes to
curb stigma related to
mental health and
mental health care
and treatment; and

CI) implement
programmes and
strategies to guarantee
students access

information on mental
health, mental health
care and treatment.

The obligations of the
county government
are provided for in the
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new clauses 2D as

follows-

2D. The County
govemments shall-

(a) provide
mental health care,
treatment and
rehabilitation services
within the county
health facilities, in
particular ensure that
level 2, 3, 4 and 5

county health
facilities set aside
dedicated clinics to
offer outpatient
services for persons
with mental illness;

(b) provide
community based
care and treatment for
persons with mental
illness including
initiating and
organizing
community or family
based programmes for
the care of persons
suffering from mental
illness;

(c) implement the
national policy and
strategies relating to
mental illness and
mental health care

29



COMMENTSSTAKEHOLDER
COMMENTS

SUMMARY
AMENDMENT

SECTIO
N
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(d) allocate funds
necessary for the
provision of mental
health care in the
county budgets;

(e) provide
appropriate resources,
facilities, services and
personnel capable of
dealing with mental
illness at the

community level;

(0 formulate
rehabilitation
progftrrnmes suitable
for persons with
mental illness and
provide access to
after-care service by
persons with mental
illness after discharge
from mental health
facilities;

(g) formulate and
implement county
specific progralnmes
to deal with stigma
associated with
mental illness;

(h) ensure mental
health interventions at

level-
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(a) are
comprehensive and
include prevention,
early intervention,
treatment, continuing
care and prevention
from relapse;

(b) target persons
at risk of developing
mental illness
including children,
women, youth and
elderly persons;

(c) target persons
affected by
catastrophic
incidences and
emergencies; and

(d) include
education, awareness
and training on
mental health
promotion and
interventions; and

(i) provide
adequate resources to
ensure a person with
mental illness lives a

dignified and life
outside the mental
health unit by
financing efforts
towards reintegrating
the person in to the
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The county executive
committee member in
each county shall be
required to -
(i) advise the
Governor on all
matters relating to the
status of mental
health and mental
illness in the county;

(ii) develop and

implement county
specific programmes
that promote the
rights of persons with
mental illness in the
county;

(iiD monitor and

evaluate the progtess
by the county in
ensuring that Article
43 (l) (a) of the
Constitution is
realized;

(iv) initiate and
organise community
or family based
prograflrmes for the

community

care of
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suffering from mental
illness;

(v) co-ordinate
the implementation of
programmes relating
to persons with
mental illness in the
county developed by
National Govemment;

(vi) prepare and
publish reports
containing statistical
or other information
relating to
programmes and
effect of the
prograrnmes carried
out by the county in
relation to persons
with mental illness;

(vii) advice the
Board on the
implementation of
county specific
programmes on
mental health;

(viii) collaborate
with the Board and
such other relevant
agencies in ensuring a

coordinated approach
in the delivery of
mental health services
in the respective
county;
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(ix) undertake the
collection and
dissemination of data
on mental health in
the respective county;
and

(x) coordinate the
activities of all
institutions, private
sector institutions,
non-governmental
organisations and
community-based
organisation involved
in the delivery of
mental health services
in the county.

28. (1) There is
established in each
county government a

county mental health
council.

(2) The county mental
health council shall
consist of-
(a) the county director
of health appointed
under section 19 of
the Health Act;

(b)the chairperson to
the coun8 education
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I

board established
under section I7 of
the Basic Education
Act or a

representative; and

(c)five persons
nominated by the
county executive
committee member
by notice in the
Gazetle.

(3) The county
executive committee
member when making
appointments under
subsection 2 (c) shall
ensure -
(a) that one person is
nominated from each
of the following
organisations-

(i) a body
representing
caregivers of persons
with mental illness in
the county; and

(ii) a

representing
mental
practitioners
county; and

body
the

health
in the

(b) the one third
gender principle is
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observed.

(4) The members of
the county mental
health council, except
the person appointed
under subsection (2)
(a) and (b) shall serve
for a single term of
three years and shall
not be eligible for
reappointment.

(5) A member of the
county mental health
council shall cease to
be member if that
person-

(a) is absent from
three consecutive
meetings of the
council without the
permission of the
chairperson;

(b) resigns in writing,
addressed, to the
county executive
committee member;

(c) is convicted of a

criminal offence and
sentenced to a term of
imprisonment of not
less than six months'

(d) is declared
bankrupt;

0

35



CLAUSE SECTIO
N

PRINCIPAL ACT SUMMARY
AMENDMENT

STAKEHOLDER
COMMENTS

COMMENTS

(e) is unable to
perform the functions
of his office by
reason of mental or
physical infirmity; or

(O dies.

6 Clause 6 provides for
the rights of persons
with mental illness.
Every person with
mental illness has the
right to -
(a) fully
participate in the
affairs of the
community and in any
position suitable and
based on the person's
interests and
capabilities;

(b) access
medical, social and
legal services for the
enhancement of the
protection of the
rights of the person
under the Constitution
to live in dignity and
security;

(c) protection
from physical and
mental abuse and any
form of

THE KENYA
NATIONAL
COMMISSION ON
HUMAN RIGHTS
(KNCHR)

The Commission
recognizes that on a
positive note, clause
6 proposes to
introduce clause 3K
which recognizes
the right of a
person with a
mental illness to
equal recognition
before the law and
enjoyment of rights
on an equal basis
with other persons
in all aspects of life.
In addition, the Bill
recognizes the role
of a tsupportert

who should act in
accordance with the
will and preference
of the person with a
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discrimination and to
be free from
exploitation;

(d) take part in
activities that promote
the person's social,
physical, mental and
emotional well-being;
and

(e) receive
reasonable care,
assistance and
protection from their
family and the State.

mental
condition.

health

Clause 6 3I (3) (d)
provides that L
supportive decision-
making agreement
should be attested
by two or more
witnesses, one of
whom should be the
doctor of the person
with a mental
health condition.
We propose to
change from doctor
to 'mental health
practitioner' which
encompasses a
broader range of
mental health
professionals, given
the dearth of
tdoctorso in some
parts of the
country. The
rationale for this is
that it should be as
easy as possible to
appoint a supporter
and the law must
not make the
process challenging.
If effecting a
supporter is
difficult, the default

sition will remain
38
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that of
6representativet

which is contrary to
article 12 of the
CRPD.

Clause 6 3I should
provide a draft
form for
appointment of a
supporter to give
users of mental
health services a
concrete idea about
what a supportive
decision-making
agreement
comprises

VALIDITY
FOUNDATION

Informed consent
in the field of health
refers to the process
whereby explicit
information is
provided to a
person in a
language and
format they can
access and which is
relevant for them to
decide on whether
or not to have a
particular
treatment, to
choose from a
range of options. to
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deny treatment, or
to participate in a

particular
experiment.

The validity of
informed consent is
premised upon the
full disclosure of
appropriate

information to L
person who is then
permitted to make
a voluntary choice.

A recent ruling
from Australia
further elaborated
on informed
consent, stating that
a person cannot be
deemed to lack the
capacity to give
informed consent
simply by making a
decision that others
consider to be
unwise according to
their individual
values and
situation. To
impose upon
persons with
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mental disabilities a
higher threshold of
capacity, and to
afford them less
respect for personal
autonomy and
individual dignity,
than people without
disabilities, would
be discriminatory.

For instance, while
Section 3B
recognises the right
to informed consent
to treatment, and
participation in
development of a
treatment plan,
Section 3C (2)
proceeds to deny
that right by
substituting the
decision making
with a
representative.

In so doing, this
approach
fundamentally
undermines the
principle that
health care and
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treatment should
only be provided on
the basis of
informed consent,
and should be
removed

The concept of
'representative'
should be removed

from the Bill and
replaced with a legal
guarantee that
persons with mental
disabilities have the
right to receive
support in
exercising their
legal capacity to
make their own
decisions. In 2015,
the Government of
Kenya received
concluding
observations of the
CRPD Committee
following the first
periodic review of
the country under
the CRPD.7 The
Committee called
on the Government
of Kenya to -
(a) Eliminate all
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t
formal and
informal
substituted
decision-making
regimes and
replace them
with a system of
supported
decision-
making, in line
with the
Committee's
General
Comment No. I
Q0l4) on equal
recognition
before the law;

(b) Repeal
legislation and
practices that
allow for the
deprivation of
legal capacity
on the basis of
impairmentn in
particular of
persons with
intellectual
and/or
psychosocial
disabilities, and
adopt measures
to prohibit the
deprivation of
legal capacity
on a customary
basis;
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(c) Support and
facilitate
ongoing
initiatives to
implement
Article 12
CRPD,
including
research by the
Kenya National
Commission on
Human Rights
(,,KNCHR")
and the models
of supported
decision-making
spearheaded by
representative
organisations of
persons with
disabilities; and

(d) Develop
training and
information
campaigns for
the public about
the contents and
scope of the
right to legal
capacity in all
areas of life of
persons with
disabilities,
ensuring the
involvement of
all relevant
stakeholders.
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I

Other clauses that
should be
considered in light
of the right to
supported decision
making include
Clause 3K where it
is proposed that
courts can
determine whether
a person has legal
capacity and can
appoint a
representativel
clauses on consent
to treatment (3B),
right to participate
in treatment
planning (3C), right
to access
information (3H),
right to
representation (3J),
seclusion and
restraint (9E),
informed consent
(9D), conditions for
emergency
admission and
treatment (15A),
and review of
mental health
status (20A)
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Clause 3F alludes to
admission via the
Criminal Procedure
Code.

In compliance with
Article 14 CRPD,
legislative reforms
should remove the
possibility that
Accused persons
can be placed under
indeterminate
criminal detention
on the basis of their
mental status or the

presence of an
actual or perceived
disability.

New
Additiona
I

amendme
nt

Part II Reception Of Persons
In Mental Hospitals

3. Reception
mental hospital

into

Subject to the Criminal
Procedure Code (Cap.
75), no person shall be
received or detained for
treatment in a mental
hospital unless he is
received and detained
under this Act.

Rights of persons
with mental illness.

3. Every person with
mental illness has the
right to-
(a) fully
participate in the
affairs of the
community in any
position suitable and
based on the person's
interests and
capabilities;

(b) access

NANGA BOARI)
MEMBERS;
WARINGA
WAGEMA, A
COMMUNITY
MENTAL
HEALTH
WORI(ER; AND

SAFE HANDS
ORGANISATION
did not comment
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a

t

medical, social and
legal services for the
enhancement of the
protection of the
rights of the person
under the
Constitution;

(c) protection
from physical and
mental abuse and any
form of
discrimination and to
be free from
exploitation;

(d) take part in
activities that promote
the person's social,
physical, mental and
emotional well-being;
and

(e) receive
reasonable care,
assistance and
protection from their
family and the State.

Right to mental health
services

3,A'. A person with
mental illness has the
right to appropriate,
affordable, accessible
physical and mental
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medical health care,
counselling,
rehabilitation and (d)
after-care .

I

No provision
Consent to treatment

on Consent to treatment

38. A person with
mental illness capable
of making an
informed decision on
the need for treatment
shall be required to
give written consent
before any treatment.
Where the person
with mental illness is
incapable of making
an informed decision
on the need for
treatrnent, the consent
shall be sought and
obtained from the
representative of that
person.

I

No provision on Right
to participate in
treatment planning

Right to participate in
treatment planning

3C. A person with
mental illness has a
right to participate in
the formulation of
their treatment plans
and where incapable,
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t

their representative
shall be entitled to
participate in the
formulation of the
treatment plans.

No provision on Access
to medical insurance

Access to
insurance

medical

3D. A person with
mental illness shall
have the right of
access to medical
insurance for the
treatment from public
or private health
insurance providers.

Any person or health
insurance company
that discriminates
against a person with
mental illness or
subjects a person with
mental illness to
unfair treatment in
obtaining the
necessary insurance
cover commits an
offence and shall be
liable, on conviction,
to a fine not
exceeding five
million shillings, or to
imprisonment for a
term not exceeding
three years, or to
both.
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I

No provision on
Protection of persons
with mental illness

Protection of persons
with mental illness

3E. A person with
mental illness has the
right to protection
from physical,
economic, social,
sexual and other
forms of exploitation
and shall not be
subjected to forced
labour (within or
outside a mental
health unit). Further, a
person with mental
illness has the right to
receive remuneration
for any work done,
similar to that payable
to a person without
mental illness.

The penalty for
contravening this
provision is
imprisonment for a

term not exceeding
three years or a fine
not exceeding one
million shillings, or
both.

The Bill provides for
the following
additional rights of
persons with mental
illness -

1. THE KENYA
NATIONAL
COMMISSION
ON HUMAN
RIGHTS
(KNCHR)

The Commission
welcomes clause 3J
which elaborates on
the role of the
supporter.
Recognition of this
role is in line with
article 12(3) of the
UN Convention on
the Rights of
Persons with
Disabilities which
places an obligation
on States Parties to
provide access by
persons with
disabilities to the
support they may
require in
exercising their
legal capacity.

2. NANGA

Diversion is a
practice of placing
offenders in mental
health treatment
instead of prison or
jail.;
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(a) Right to civil,
political and
economic rights

(b) tught to
access to information

(c) Right
confidentiality

to

to(d) Right
representation

(e) Right to
recognition before the
law.

Legal Capacity

3K. A person with
mental illness has a
right to recognition
before the law and
shall enjoy legal
rights on an equal
basis with other
persons in all aspects
of life.

Occupational
Safefy And Health
Administration For
Correctional
Officers; and

Psychiatric
Medication

WARINGA
WAGEMA, A
COMMUNITY
MENTAL
HEALTH
WORKER; AND

SAFE HANDS
ORGANISATION
did not comment

3K conflicts
with set legal
principal on
capacity. The
mental status of
person is a key
consideration in
determining
capacity and
this should have
exceptions.
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7 4 PART III-THE
KENYA BOARD OF
MENTAL HEALTH 4.

(1) There shall be
established a Board to
be known as the Kenya
Board of Mental Heallh
for the purposes of this
Act.

(2) The Board shall
consist of-

(a) a chairman, who
shall be the Director of
Medical Services or a
Deputy Director of
Medical Services
appointed by the
Minister:

(b) one medical
practitioner with
specialization and
experience in mental
health care appointed
by the Minister;

(c) one clinical officer
with training and
experience in mental
health care appointed
by the Minister;

(d) one nurse with
training and experience
in mental health care

Clause 7 seeks to
reconstitute the
Kenya Board of
Mental Health which
consists of -
(a) a chairman,
who shall be the
Director of Medical
Services or a Deputy
Director of Medical
Services appointed by
the Minister;

(b) the following
persons with
knowledge and at
least four years'
experience in mental
healthcare-

(i) a psychiatrist, in
active practice in a
mental health care set
up, nominated by the
Medical Practitioners
and Dentists Board;

(ii) a counsellor or
psychologist, in active
practice in a mental
health care set up,
nominated by the
Counsellors and
Psychologists Board;

(iii) a psychiatric
in active

AII the stakeholders
joined their voice in
this proposed
amendments.
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appointed by
Minister;

the

(e) the Commissioner
for Social Services or
where the
Commissioner cannot
serve, his nominee
appointed by the
Minister:

(0 the Director of
Education or, where the
Director cannot serve,
his nominee appointed
by the Minister;

(g) a representative of
each of the provinces of
Kenya being persons
resident in the
provinces, appointed by
the Minister.

(3) The members of the
Board appointed by the
Minister shall serve at
the Minister's pleasure
for a period not
exceeding three years
and shall be eligible for
re-appointment.

(4) The Board may co-
opt any person whose
skills, knowledge or
experience may be
useful to the Board or
to any committee of the

practice in a mental
health care set up,
nominated by the
Nursing Council of
Kenya;

(iv) a clinical officer,
in active practice in a
mental health care set
up, nominated by the
Clinical Offrcers
Council.

(c) one person
nominated by such
organisations that
advocate for the rights
of persons with
mental illness as the
Cabinet Secretary
may determine

(d) two persons
nominated by the
Council of County
Governors with
knowledge and
experience in matters
related to mental
health;

(e) one county
director of health
nominated from
amongst the forty-
seven county
directors of health by
the Council of
Governors;
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Board

(5) The Board may for
any purpose or function
establish committees of
the Board.

(6) Subject to this
section, the Board shall
regulate its own
procedure and the
procedure of any
committee established

it.

(0 The Director
of Mental Health,
who shall be the
secretary to the Board
an ex officio member
of the Board.

8 New
Sections
4A-4C

No provision on the
manner in which a
vacancy may occur in
the Board, the
procedure for removal
of Board members and
delegation of the
exercise of the powers
of the Board.

Clause 8 of the Bill
proposes to insert new
provisions in the act
to provide for the
manner in which a
vacancy may occur in
the Board, the
procedure for removal
of Board members
and delegation of the
exercise of the powers
of the Board.

9 5 5. The functions of the
Board shall, under the
control and direction of
the Minister, be-

(a) to co-ordinate the
mental health care
activities in Kenya;
(deleted)

(b) to advise the

Section 5 of the Act
provides for the
functions of the
Board. Clause 9 of the
Bill proposes to
amend the said
functions as follows -
b)to advise the
national and county

on the

THE KENYA
NATIONAL
COMMISSION ON
HUMAN RIGHTS
(KNCHR

The Commission
makes the following
proposals in terms
of the functions of
the Board:
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a

Government on the
state of mental health
and mental health care
facilities in Kenya;
(substituted)

(c) to approve the
establishment of mental
hospitals; (substituted)

(d) to inspect mental
hospitals to ensure that
they meet the
prescribed standards:
(substituted)

(e) to assist, whenever
necessary, in the
administration of any
mental hospital;

(f) to receive and
investigate any matter
referred to it by a

patient or a relative of a
patient concerning the
treatment of the patient
at a mental hospital and
where necessary to
take, or recommend to
the Minister, any
remedial action;

(g) to advise the
Government on the care
of persons suffering
from mental
subnormality without
mental disorder;

state of mental health
and mental health
care facilities in
Kenya;

(c)to set the standards
for the establishment
of mental health
facilities and approve
the establishment of
national referral
mental health
facilities;

(ca) to inspect
mental health
facilities to ensure
that they meet the
prescribed standards;

(d) to assist,
whenever necessary,
in the administration
of any mental health
facilities;

(h) to investigate
on its own initiative
or upon receiving a
complaint from any
person regarding the
treatment of a person
with mental illness at
a mental health unit
and where necessary
to advise the Cabinet
Secretary or county
executive committee
member on

) Review of use of
restraint/seclusion-
In order to support
a complete ban on
the use of seclusion
and restraint, the
Commission
proposes that the
Board be given an
express mandate to
review reports of
restraint and
seclusion by mental
health facilities.

NANGA BOARD
MEMBERS;
WARINGA
WAGEMA, A
COMMUNITY
MENTAL
HEALTH
WORJ(ER; AND

SAFE HANDS
ORGANISATION
had no comment on
this.
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(h) to initiate and
organize community or
family based
programmes for the
care of persons
suffering from mental
disorder; and
(substituted)

(D to perform such
other functions as may
be conferred upon it by
or under this or other
written law.

appropriate remedial
action;

(f) to advise the
national and county
governments on the
care of persons
suffering from mental
subnormality without
mental illness;

(ha) to develop
guidelines on
emergency treatment
of persons with
mental illness the
procedures to be
adhered to during
emergency treatment;

(hb) to collaborate
with the Cabinet
Secretary responsible
for education in
developing and
integrating in the
education syllabus
instructions relating
to mental health,
including instructions
on prevention,
treatment,
rehabilitation and
general information
on mental health
related illness;

(ha)to prepare reports
on ence of
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mental illness in the
country and in
particular to articulate
in the reports an
analysis of the
specific types of
mental illness
recorded in every
county; and

to perform such other
functions as may be
conferred upon it by
or under this or other
written law.

10 6&7 The Director of Mental
Health and staff of the
Board

6. (l) There shall be a
Director of Mental
Health whose office
shall be an office in the
public service and who
shall be the secretary
and chief executive
officer of the Board.

(2) There may be
appointed such staff for
the Board, who may be
public officers, as are
necessary to enable the
Board to effectively
carry out its functions.

Clause 10 of the Bill
proposes to amend the
provisions relating to
the office of the
Director of Mental
Health. The Director
shall be competitively
recruited and
appointed by the
Public Service
Commission. A
person shall be
eligible for
appointment as

Director if that person

(a) holds a
masters of medicine
degree in psychiatry
from a university

1. THE
KENYA
NATIONAL
COMMISSION ON
HUMAN RIGHTS
(KNCHR);

2. NANGA
BOARD
MEMBERS;

3. WARINGA
WAGEMA, A
COMMUNITY
MENTAL
HEALTH
WORIGR; AND

SAFE HANDS
ORGANISATION
all agreed to this
proposed
amendment.
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Section 7 of the Mental
Health Act establishes
the District mental
health councils. The
councils are appointed
by the Cabinet
Secretary in
consultation with the
Board to perform, at the
district level some of
the Board's functions
and report to the Board.
The council consists of
not less than five and
not more than seven
persons including the
district medical officer
of health with the
members serving at the
Cabinet Secretary's
pleasure but for not
more than three years at
one time and shall be
eligible for re-

recognized in Kenya;

(b) is registered
by the Medical
Practitioners and
Dentists Board as a
psychiatrist;

(c) has at least ten
years' experience in
the practice of
medicine, five of
which shall be
experience at senior
management level;
and

(d) meets the
requirements of
Chapter Six of the
Constitution.

l1 7 District mental health
councils

7(1) The Minister may,
in consultation with the
Board, appoint district
mental health councils
to perform, at the
district level, such of
the Board's functions as
the Minister shall direct
and thereon to

Clause 1l of the Bill
proposes to amend the
Act by deleting the
provision on District
mental health
councils.

No comment
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the Board in such
manner as the Minister
shall approve.

(2) A district mental
health council shall
consist of not less than
five and not more than
seven persons including
the district medical
officer of health.

(3) The members of a

district mental health
council other than the
district medical officer
of health shall serve
thereon at me Minister's
pleasure but for not
more than three years at
one time and shall be
eligible for re-
appointment.

(4) For the purposes of
this section the Nairobi
Area shall be a district
for which a district
mental health council
may be appointed.

t2 Expenses of the Board
and the district mental
health councils

8, (l) The expenses of
the Board and the
district mental health
councils shall be met

Clause 12 of the Bill
proposes to amend
section 8 of the
principal Act in view
of the deletion of
District mental health
councils, this is a
consequential

No comment
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out of funds voted for
the purpose by
Parliament.

(2) There may be paid
to the members of the
Board, other than public
officers in receipt of a
salary, such allowances
as the Minister, in
consultation with the
Minister for the time
being responsible for
finance, shall
determine.

amendment.

1. THE
KENYA
NATIONAL
COMMISSION ON
HUMAN RIGHTS
(KNCHR);

2, NANGA
BOARI)
MEMBERS;

3. WARINGA
WAGEMA, A
COMMUNITY
MENTAL
HEALTH
WORKER; AND

SAFE HANDS
ORGANISATION

All agreed to this
ed

l3 PART IV-MENTAL
HOSPITALS 9.

(1) A mental hospital
authorized by the
Director under section 2
of the Mental
Treatment Act

(now repealed) shall be
deemed to have been
established under this
Act.

(2) A hospital or part of
a hospital or other place
may be authorized by
the Board, by notice in
the Gazette, to be a
mental hospital and a
place for the reception
and treatment as in-

of two or more

Clause 13 amend the
part heading for
PART IV this is a
consequential
amendment in view of
introduction of new
terms such as "mental
health units"
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persons who are
suffering from mental
disorder.

(3) The Board hay,
under this section,
authorize places within
prisons established
under the Prisons Act to
be places for the
reception and treatment
during their term of
remand or
imprisonment of
remand prisoners and
convicted criminal
prisoners who are
persons suffering from
mental disorder.

(a) An application 'to
the Board for authority
to establish a mental
hospital shall be in the
prescribed form
accompanied by the
prescribed fee.

(5) The Minister may,
m consultation with the
Board make rules for
the control and proper
management of mental
hospitals and may by
such rules prescribe the
standards to be
maintained for mental
hospitals.

amendment.
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(6) Every mental
hospital shall have
facilities for in-patient
and out-patient
treatment of persons
suffering from mental
disorder.

(7) There may be
established public
mental hospitals
operated and managed
by the Government and
private mental hospitals
operated and managed
by persons other than
the Government.

Establishment
of mental hospitals.
Cap.248 (1970).

90.

l4 No provision for the
Management of Mental
Health Facilities,
Admission and
Treatment of Persons
with Mental Illness.

Clause 14 of the Bill
makes provision for
the Management of
Mental Health
Facilities, Admission
and Treatment of
Persons with Mental
Illness. The Board
may, by notice in the
Gazette, designate
such places within a
national referral
hospital or any other
national government
unit as the Board may
consider necessary as

1. THE KENYA
NATIONAL
COMMISSION
ON HUMAN
RIGHTS
(KNCHR)

The Commission
calls for an absolute
ban on the use of
seclusion and
restraint in mental
health facilities and
removal of clause
9E. The ban should
be accompanied by
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a mental health unit.

Section 9(4) of the
Act provides that an
application to the
Board for authority to
establish a mental
hospital shall be in
the prescribed form
accompanied by the
prescribed fee. The
Bill proposes to
amend the Act and
delete this provision
to provide a clear
framework for the
application process. A
person who intends to
establish a mental
health unit or provide
mental health services
in an existing county
health unit shall make
an application
(together with the
prescribed fee) for
designation of the unit
to the respective
county executive
committee member in
the prescribed form.

The Cabinet Secretary
in consultation with
the Board and the
Council of County
Governors shall be
required to make rules
for the control and

a national strategy
working towards
the ban of seclusion
and use of restraint
in mental health
facilities to be
developed by the
Mental Health
Board in
consultation with
organizations of
persons with
disabilities. The
inclusion of
organizations of
persons with
disabilities is in line
with article 4(3) of
the CRPD and is
critical in ensuring
that persons with
lived experiences of
mental health
conditions, families
and researchers
input into the
strategy. The
national strategy
would address
challenges and
support mental
health providers as
they work towards
the absolute ban on
restraint and
seclusion which is
prevalent in
practice. In any
event, seclusion and
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proper management
of mental health
facilities including
setting the standards
to be maintained for
mental health
facilities.

Level 3, 4, 5 and 6
health facilities and
private mental health
facilities which are
designated as mental
health facilities shall
provide in-patient and
out-patient treatment
of persons suffering
from mental illness.

restraints should
not be used on
children/minors.

NANGA BOARD
MEMBERS;
WARINGA
WAGEMA' A
COMMUNITY
MENTAL
HEALTH
WORI(ER; AND

SAFE HANDS
ORGANISATION
all joined their
voices in support of
the amendment and
the sentiments of
THE KENYA
NATIONAL
COMMISSION ON
HUMAN RIGHTS
(KNCHR).

l5 No provisio for the
establishment of mental
health facilities

Clause 15 of the Bill
provides for the
establishment of
mental health
facilities which may
be public (operated

THE KENYA
NATIONAL
COMMISSION ON
HUMAN RIGHTS
(KNCHR

The Commission

Clause 15 of the
Bill proposes
introduction of
clause 9F which
provides that
mental health
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and managed by the
national or a county
government) or
private mental health
unit.

To establish a mental
health unit, a person
will be required to
submit an application
(in the prescribed
form together with the
prescribed fee) to the
Board in the
respective county.
The premises to be
used must be
authorized for such
purpose by the Board.
The in charge of the
private mental health
unit must be a mental
health practitioner
qualified and duly
registered as a
psychiatrist,
psychologist or a

clinical officer.

The Bill provides for
the offence of
fraudulent
procurement of
registration of private
mental health
facilities. The penalty
for contravening this
provision is -

remains concerned
that the Bill under
clause 15 proposes
to retain under
proposed new
section 9E
provisions that
allow for seclusion
and restraint in
circumstances
prescribed under
the Bill, the
prescribed
procedures and
upon authorization
by a mental health
practitioner. The
Committee on the
Rights of Persons
with Disabilities as
well as the Special
Rapporteur on
Torture and other
Cruel, Inhuman or
Degrading
Treatment or
Punishment have
called for an end to
all coercive and
non-consensual
psychiatric
interventions
including the use of
restraint and
seclusion as it
amounts to torture
and ill-treatment.

The observations

services shall
not be
administered
without
informed
consent of the
user of mental
health services
or his/her
representative.
In addition,
consent is
deemed to be
valid if the user
of mental health
services or
his/her
representative
is competent to
give consentl
consent is given
freely without
threats or
improper
inducements;
there is
appropriate
disclosure of
information on
the type,
purpose and
Iikely duration
of the treatment
and expected
benefits; choices
where available
are given to the
user of mental
health services
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(a) a fine not
exceeding four
million shillings or to
imprisonment for a
term not exceeding
ten years or to both,
for a natural person;
or

(b) a fine not
exceeding ten million
shillings, for a body
corporate.

In addition to the
penalty imposed, the
Board may lodge a
complaint with the
relevant professional
body to which that
person is a member,
for the institution of
disciplinary
proceedings.

The proposed clause
9D provides for
reports by mental
health facilities which
shall be submitted
monthly to the Board
and the county
executive committee
member on-

(a) the number of
voluntary or
invol

are made in light of
the mental,
emotional and
physical harm that
users of mental
health services have
experienced or are
Iikely experience
from the use of
seclusion and
restraint. Kenya is
a signatory to the
Convention against
Torture and Other
Cruel, Inhuman or
Degrading
Treatment or
Punishment which
provides for the
absolute
prohibition against
torture under
article 2 of the
Convention. It is on
this basis that the
Commission
strongly
recommends that

new proposed
clause 9E and
provides for the
absolute ban of the
use of seclusion and
restraint.

the
Assembly

National
removes

a

COMMENTS

and consent is
written and
documented in
the person,s
medical
records.
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the mental health unit
has received;

(b) the number of
voluntary or
involuntary patients
the mental health unit
has discharged;

(c) the number of
voluntary patients or
involuntary patients
still under the care of
the mental health unit;
and

(d) the number of
voluntary or
involuntary patients
who have died in the
course of treatment in
the mental health unit.

The proposed clause
9E provides for
seclusion and
restraint. Physical
restraint or seclusion
shall only be used
where it is the only
means available to
prevent immediate or
imminent harm to the
person with mental
illness or other
people. The physical
restraint or seclusion

NANGA BOARI)
MEMBERS;
WARINGA
WAGEMA, A
COMMUNITY
MENTAL
HEALTH
WORI(ER; AND

SAF'E HANDS
ORGANISATION
all joined their
voices in support of
the amendment and
the sentiments of
THE KENYA
NATIONAL
COMMISSION ON
HUMAN RIGHTS
(KNCHR).

VALIDITY
FOUNDATION

In its present form,
the Bitl would
legalise abusive
practices which
breach
Constitutional
protections and the
human rights of
persons with
mental disabilities
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shall not be prolonged
beyond the period
which is strictly
necessary to -
(a) administer
treatment to the
person with mental
illness; or

(b) allow the
person with mental
illness to co-habit
peacefully with other
users within the
mental health unit or
the person's family,
or with members of
the community.

All the instances of
physical restraint or
seclusion, their
reasons, nature and
extent shall be
recorded in the
medical records of the
person with the
mental illness. The
restrained or secluded
person shall be kept
under humane
conditions and shall
be under the care and
regular supervision of
a mental health

tioner within the

including legislating
to enable

involuntary
detention, forced
treatment,
seclusion, restraint
and electro-
convulsive therapy

Clause 9D provides
that mental health
treatments may be
authorised by 

^representative
without the
informed consent of
the person
concerned. This
means that the Bill
allows for the
treatment of people
without their
consent.
Involuntary
psychiatric
intervention/treatm
ent is

contrary to the
rights to health on
the basis of
informed consent
and personal
integrity

("ECT").
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unit. Within twenty-
four hours, notice of
the restraint or
seclusion shall be
given to the
representative of the
person with mental
illness.

Administration of any
mental health care,
treatment or
admission of a person
with mental illness
shall not be done
without the person's
informed consent or
that of the person's
representative. The
consent shall be valid
if-

(a) the person
with mental illness or
the person's
representative is
competent to give the
consent;

(b) consent is
given freely without
threats or improper
inducements;

(c) there is
appropriate and
adequate disclosure of
all relevant
information relating

guaranteed under
Articles 25 anil 17,
respectively, of the
CRPD. Certain
forms of
involuntary
treatment are

also likely to
amount to torture
or ill-treatment in
contravention of
Article 15 CRPD
and the Convention
against Torture.

Further, the option
of empowering
'6representativestt to
consent to
treatment or
hospitalisation of
people without
their consent or
against their will
undermines their
legal capacity. This
is a serious
misunderstanding
and
misconstruction of
the concept of
(support" which is
set out under
Article 12 of the
CRPD and Article 7
of the Protocol to
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to treatment,
including information
on the type, purpose,
likely duration and
expected benefits of
the treatment;

(d) choices, where
available, are given to
the person with
mental illness in
accordance with
prescribed clinical
practice; and

(e) consent
written
documented
person with
illness' records.

ls
and
theln

mental

the African Charter
on the Rights of
Persons with

Disabilities.

(i) The concept of
'representative'
should be
removed from
the Bill and
replaced with a
legal guarantee
that persons with
mental
disabilities have
the right to
receive support
in exercising
their legal
capacity to make
their own
decisions. In
2015, the
Government of
Kenya received
concluding
observations of
the CRPD
Committee
following the
first periodic
review of the
country under
the CRPD.7 The
Committee
called on the

COMMENTS
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Government of
Kenya to -

(e) Eliminate all
formal and
informal
substituted
decision-making
regimes and
replace them
with a system of
supported
decision-
making, in line
with the
Committee's
General
Comment No. I
(2014) on equal
recognition
before the law;

(0 Repeal
legislation and
practices that
allow for the
deprivation of
legal capacity
on the basis of
impairment, in
particular of
persons with
intellectual
and/or
psychosocial
disabilities, and
adopt measures
to prohibit the
deprivation of
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Iegal capacity
on a customary
basis;

(g) Support and
facilitate
ongoing
initiatives to
implement
Article 12
CRPD,
including
research by the
Kenya National
Commission on
Human Rights
(,,KNCHR')
and the models
of supported
decision-making
spearheaded by
representative
organisations of
persons with
disabilities; and

(h) Develop
training and
information
campaigns for
the public about
the contents and
scope of the
right to legal
capacity in all
areas of life of
persons with
disabilities,

the
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involvement of
all relevant
stakeholders.

Other clauses that
should be
considered in light
of the right to
supported decision
making include
Clause 3K where it
is proposed that
courts can
determine whether
a person has legal
capacity and can
appoint a
representativel
clauses on consent
to treatment (38),
right to participate
in treatment
planning (3C), right
to access
information (3H),
right to
representation (3J),
seclusion and
restraint (98),
informed consent
(9D), conditions for
emergency
admission and
treatment (15A),
and review of
mental health
status (20A
)
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Clause 9E allows
for the use of
seclusion and
physical restraint.
The CRPD
Committee, as well
as the

Special Rapporteur
on Torture and
other Cruel,
Inhuman or
Degrading
Treatment or
Punishment, have
both called for an
end to all coercive
and non-consensual
psychiatric
interventions
including the use of
restraint and
seclusion as such
practices may
amount to torture
or ill-treatment,
violating Article 15
CRPD.

The application of
seclusion and
restraints as
provided in 9E
cannot be
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as justifiable and
these

possibilities should
be explicitly
prohibited under
the law.

17 l0 Section l0 of the Act
on power to receive
voluntary patients

PART
VOLUNTARY
PATIENTS I O.

V.

(l) Any person who has
attained the apparent
age of sixteen years,
who desires to
voluntarily submit
himself to treatment for
mental disorder and
who makes to the
person in charge a

written application in
duplicate in the form
prescribed may be
received as a voluntary
patient into a mental
hospital.

(2) Any person who has
not attained the
apparent age of sixteen
years and whose parent
or guardian desires to
submit him to treatment
for mental disorder

Section 10 of the Act
is deleted and
substituted with
clause 17 on
voluntary admission
ofa patient. A person
who presents
themselves
voluntarily to a
mental health unit for
treatrnent or
admission shall be
entitled to receive
appropriate care and
treatment or to be
referred to an
appropriate mental
health unit.

Where a person below
the age of eighteen
years requires
voluntary admission
to a mental health
unit, the parent or
guardian of that
person shall submit a
written application in
the prescribed form to
the person in charge
of a mental health

THE KENYA
NATIONAL
COMMISSION ON
HUMAN RIGHTS
(KNCHR)

The Commission
proposes that the
issues proposed for
guidelines should
be legislated upon
rather than being
left to guidelines to
ensure better
protection and
safeguards for
users of mental
health facilities.

NANGA BOARI)
MEMBERS;
WARINGA
WAGEMA, A
COMMUNITY
MENTAL
HEALTH
WORKER; AND

SAFE HANDS
ORGANISATION
all joined their
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ffiBy, if the parent or
guardian makes to the
person in charge of a
mental hospital a
written application in
duplicate in the
prescribed form, be
received as a voluntary
patient.

(3) Any person received
as a voluntary patient
under this section may
leave the mental
hospital, upon giving to
the person in charge
seventy-two hours'
notice in writing of his
intention to leave and if
he is a person who has
not attained the
apparent age of sixteeen
years, upon such notice
being given by his
parent or guardian, and
the release shall be at
the discretion of the
person in charge of the
menial hospital
concerned.

unit for the admission
of the child.

The person in charge
of a mental health
unit shall review or
cause the condition of
the person to be
reviewed, within
seventy-two hours.

The Board shall in
consultation with the
Council of County
Governors formulate
guidelines

(a) the conditions
for admitting and
retaining a voluntary
patient, beyond forty-
two days, after the
patient becomes
incapable of
expressing
themselves;

(b) the procedure
to be followed by the
mental health unit
while dealing with a
patient who is a
minor, where the
parents or guardians
of the patient die,
become incapable of

the

voices in support of
the amendment and
the sentiments of
THE KENYA
NATIONAL
COMMISSION ON
HUMAN RIGHTS
(KNCHR).

COMMENTS
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patient or refuse or
neglect to perform
their duties under the
Act; and

(c) the conditions
and procedure for
discharging a patient
on voluntary
admission

2 PART
INVOLUNTARY
PATIENTS 14.

VI.

(l) Subject to this
section, a person who is
suffering from mental
disorder and is likely to
benefit by treatment in
a mental hospital but is
for the time being
incapable of expressing
himself as willing or
unwilling to receive
treatment fril-y, on a
written application
under this section, be
received into a mental
hospital as an
involuntary patient for
treatment,

(2) An application
under this section shall
be made in the
prescribed form to the
person in charge and
shall be made-

Clause 22 of the Bill
provides for
involuntary
admission. A person
may be admitted
involuntarily -

(a) when there is
a serious likelihood of
immediate or
imminent harm to that
person or to other
persons; or

(b) in the case a
person whose mental
illness is severe and
whose judgment is
impaired, failure to
admit or retain the
person is likely to -
(a) lead to a

serious deterioration
in the condition of
that person; or

THE KENYA
NATIONAL
COMMISSION ON
HUMAN RIGHTS
(KNCHR)

Clause 22(lA)(a)
provides that
application
involuntary
treatment can
made by
supporter of
person with

an
for

be
a

the
a

mental health
condition. The role
of a supporter is to
act in accordance to
the will and
preferences of the
individual.
Involuntary
commitment is
inherently about
admitting and
treating an
individual without
his/her consent

Commission
calls for the
removal of the
proposed
provisions on
involuntary
admission in the
Bill specifically
clause 22 of the
Bill to ensure
compliance with
the CRPD.
Concomitantly,
the State should
develop a wide
range of
community-
based services
that respond to
the needs of
persons with
disabilities and
respect the
personts
autonomy,
choices, dignify
and privacy,
includine Deer
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(a) by the husband or
wife, or by a relative, of
the person to whom it
relates; or

(b) if there is no
husband, wife or
relative available or
willing to make an
application, by any
other person who shall
state in his application
the reason why it is not
made as provided under
paragraph

(a), the connection of
the applicant with the
person to whom the
application relates and
the circumstances in
which the application is
made.

(3) The application
shall be accompanied
by a recommendation in
duplicate, in the
prescribed form. signed
by a medical
practitioner, who shall
where practicable be
the usual medical
practitioner attending
the person concerned
and where this is not
practicable a medical
practitioner approved

(b) hinder the
provision of
appropriate treatment
that can only be given
by admission to a
mental health unit.

The person admitted
involuntarily shall
only be detained for
the duration necessary
to stabilize the person
and to provide mental
health care services to
the person. The
person shall not be
admitted for a period
exceeding three
months. However, the
in charge of the health
unit may extend the
period for one further
period not exceeding
three months.

(otherwise, the
person would
voluntarily admit
themselves to
hospital).
Implicating 

^supporter in
involuntary
treatment would
damage the
relationship of trust
that should exist
between the
individual and
his/trer supporter,
whose main role is
to give effect to the
person's will and
preferences. In
involuntary
treatment, the
expressed will and
preference of the
individual is to not
receive treatment.

NANGA BOARD
MEMBERS;
WARINGA
WAGEMA, A
COMMUNITY
MENTAL
HEALTH
WORI(ER; AND

SAFE HANDS
ORGANISATION

support and
other
alternatives to
the medical
model of mental
health as urged
by "e
Committee n

the 'Rights of
Persons with
Disabilities in
its Concluding
Observations to
Kenya.
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by the Director for lhe
purpose of making any
such recommendation,
shall make it.

(4) The medical
practitioner who makes
a recommendation
under this section shall,
before signing the
recommendation,
examine the person to
whom the
recommendation relates
and speci$ in the
recommendation the
date or dates on which
he examined the person
and the grounds on
which the
recommendation is
based.

(5) A recommendation
shall cease to have
effect on the expiration
of fourteen days from
the last date on which
the person to whom the
recommendation relates
was examined by the
medical practitioner.

(6) A person received
as an involuntary
patient into a mental
hospital may be
admitted in the hospital
for a not

all joined their
voices in support of
the amendment and
the sentiments of
THE KENYA
NATIONAL
COMMISSION ON
HUMAN RIGHTS
(KNCHR).

VALIDITY
FOUNDATION

While we
acknowledge the
need for serious
reform of
emergency
admissions, which
the Bill proposes
should only be held
for 24 hours, the
choice to retain
such draconian and
coercive measures
will also result

in forced detention
and deprivation of
liberty in conflict
with CRPD Article
14.
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exceeding six months
which period may be
extended by the person
in charge for a further
period not exceeding
six months; Provided
that an involuntary
patient shall not be
admitted in a mental
hospital for any
continuous period
exceeding twelve
months.

(7) Where a person has

been received into a

mental hospital as an

involuntary patient
under this section, or if
a patient so received
dies in or departs from
the mental hospital,
information of the
reception, death or
departure shall be given
by the person in charge
to the district mental
health council.

Deprivation
liberty on

of

the grounds of
actual or perceived
6'mental illness" or
mental disability is
unjustified, a
position which has
been authoritatively
stated by the UN
Special Rapporteur
on Torture,
Inhuman and
Degrading
Treatment

or PunishmentrS
the CRPD
Committeer9 and
more recently in the
Protocol to the
African Charter on
Human

and Peoples'Rights
on the Rights of
Persons with
Disabilities.

In their concluding
observations on
Kenya's report, the
CRPD Committee
called on the
Government of
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Kenya to amend its
legislation to
prohibit
involuntary
placement and, in
particular, to repeal
provisions of

the Mental Health
Act (1989), and to
amend the Persons
Deprived of Liberty
Act 2015, which
allow detention for
the purpose of
psychiatric
treatment, and
ensure that new
legislation is fully
compatible with
Article 14 of the
Convention in all
cases.

The above refers to
clauses 2l and 22
on the procedure of
admission for
"involuntary
patients" where a
family member can
have L person
admitted without
their consent.
Further the Police
have the power to
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escort a person for
admission at a
mental health
facility. Clauses 45
and 49 of the Bill
make reference to

aiding escape of a
person from a
mental health
facility or
permitting them to
Ieave unlawfully
commits an

offence.

25 No provision for
conditions for
emergency admission
and treatment

Clause 25 of the Bill
provides for
conditions for
emergency admission
and treatment when -
(a) there is
immediate and
imminent danger to
the health and safety
of the person with
mental illness or other
people;

(b) the nature of
danger is such that
there needs to be
urgent care and
treatment to stabilize
the person with
mental illness; and

THE KENYA
NATIONAL
COMMISSION ON
HUMAN RIGHTS
(KNCHR)
emphasized on the
importance of the
protection of the
rights of the
patients. NANGA
BOARI)
MEMBERS;
WARINGA
WAGEMA, A
COMMUNITY
MENTAL
HEALTH
WORI(ER; AND

SAFE HANDS
ORGANISATION
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(c) the time
required to comply
with substantive
procedures would
cause delay and lead
to harm to the person
with mental illness or
to other people.

Where emergency
treatment is
administered and a

person is admitted,
the person in charge
shall within twenty-
four hours of
admission inform the
spouse, parent or
guardian of the person
or any other
representative of the
person. The
emergency treatment
shall not be prolonged
for duration longer
than necessary to
stabilize and treat the
person with mental
illness or for a period
longer than seventy
two hours.

However, when the
mental health
practitioner
determines that the

did not comment

VALIDITY
FOUNDATION

The concept of
'representative'
should be removed

from the Bill and
replaced with a legal
guorantee that
persons with mental
disabilities have the
right to receive
support in
exercising their
legal capacity to
make their own
decisions. In 2015,
the Government of
Kenya received
concluding
observations of the
CRPD Committee
following the first
periodic review of
the country under
the CRPD.7 The
Committee called
on the Government
of Kenya to -
(i) Eliminate all

formal and
informal

83



CLAUSE SECTIO
N

PRINCIPAL ACT SUMMARY
AMENDMENT

STAKEHOLDER
COMMENTS

COMMENTS

person with mental
illness requires care
beyond the period
necessary to stabilize
and treat the person or
a period longer
seventy two hours,
the family of the
person frdy, in
writing, prolong the
time for treatment.

substituted
decision-making
regimes and
replace them
with a system of
supported
decision-
making, in line
with the
Committee's
General
Comment No. I
Q0l4) on equal
recognition
before the law;

CI) Repeal
legislation and
practices that
allow for the
deprivation of
legal capacity
on the basis of
impairment, in
particular of
persons with
intellectual
and/or
psychosocial
disabilities, and
adopt measures
to prohibit the
deprivation of
legal capacity
on a customary
basis;

(k) Support
facilitate

and
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{,

t

ongomg
initiatives to
implement
Article 12

CRPD,
including
research by the
Kenya National
Commission on
Human Rights
(6.KNCHR'')
and the models
of supported
decision-making
spearheaded by
representative
organisations of
persons with
disabilities; and

(l) Develop
training and
information
campaigns for
the public about
the contents and
scope of the
right to legal
capacity in all
areas of life of
persons with
disabilities,
ensuring the
involvement of
all relevant
stakeholders.

Other clauses that
should be
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considered in light
of the right to
supported decision
making include
Clause 3K where it
is proposed that
courts can
determine whether
a person has legal
capacity and can
appoint a
representative;
clauses on consent
to treatment (38),
right to participate
in treatment
planning (3C), right
to access
information (3H),
right to
representation (3Q,
seclusion and
restraint (9E),
informed consent
(9D), conditions for
emergency
admission and
treatment (15A),
and review of
mental health
status

COMMENTS

l^

t

27 No provision on court
making an order as it
considers necessary for
the administration and
management of the
estate of any person
with mental

The proposed clause
27 provides that the
court may make an
order as it considers
necessary for the
administration and

of the

1. THE
KENYA
NATIONAL
COMMISSION ON
HUMAN RIGHTS
(KNCHR);
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a

estate of any person
with mental illness
including -
(a) an order
making provision for
the maintenance of
the person;

(b) an order
making provision for
the maintenance of
members of the
person's immediate
family who are
dependent upon the
person; and

(c) an order
making provision for
the payment of the
person's debts.

The court may
appoint a manager of
the estate of a person
with mental illness to
safeguard the
property of that
person and shall, by
notice in the Gazette,
inform the public of
the appointment of a
person as the manager
of the estate of a
person who is
suffering from mental

2. NANGA
BOARD
MEMBERS;

3. WARINGA
WAGEMA, A
COMMUNITY
MENTAL
HEALTH
WORI(ER; AND

SAFE HANDS
ORGANISATION

Had no objection to
the proposed
amendment.
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illness. Within
fourteen days of the
Gazette notice, any
person may lodge an
objection to the
person appointed as
manager.

The manager shall not
without the approval
of the s6ffi -
l. mortgage,
charge or transfer by
sale, gift, surrender or
exchange any
immovable property
of which the estate
may consist;

2. lease any such
property for a term
exceeding five years;
or

3. invest in any
securities other than
those authorized
under the Trustee Act.

Further, a manager
shall not invest any
funds or property
belonging to the
estate managed-

tn
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company or
undertaking in which
the manager has an
interest; or

2. in the
purchase of
immovable property
without prior consent
of the court.

The manager shall
within six months of
the date of
appointment, deliver
to the court and to the
Public Trustee an
inventory of -
l. the property
belonging to the
person in respect of
whose estate the
manager has been
appointed;

2. all sums of
money, goods and
effects the manager
receives on account of
the estate; and

3. a statement of
debts owed by or due
to such person with
mental illness.
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The penalty for a
manager who
contravenes the
provisions of the Act
on the administration
of property of a
person with mental
illness is
imprisonment for a
term not exceeding
three years or a fine
not exceeding two
million shillings, or to
both. Further, any
property of a person
who is mentally ill
which is lost due to
maladministration of
the person's estate
shall be a civil debt
recoverable
summarily from the
manager's estate.

The court may on its
own motion or upon
application for
sufficient cause
remove any manager
and may appoint any
other person as

28 t7 Admission And
Discharge Of Members
Of The Armed Forces

Admission of a
member of the Kenya
Defence Forces for

NANGA
emphasized on the

ortance of
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I 7. (l) Notwithstanding
anything to the contrary
in this Act, any member
of the armed forces may
be admitted into a

mental hospital for
observation if a medical
officer of the armed
forces by a letter
addressed to the person
in charge certifies that-

(a) he has examined the
member of the armed
forces within a period
of forty-eight hours
before issuing the letter;
and

(b) for the reasons
recorded in the letter
the member of the
armed forces is a proper
person to be admitted to
a mental hospital for
observation and
treatment.

(2) A member of the
armed forces may be
admitted to a mental
hospital under
subsection

(l) for an initial period
not exceeding twenty-
eight days from the date

of admission and that

observation
treatment.

and

(l) Notwithstanding
anything to the
contrary in this Act,
any member of the
Kenya Defence
Forces may be
admitted in to a

mental health unit for
observation if a
medical officer of the
Kenya Defence
Forces certifies to the
person in charge
that-

(a) the medical
officer has
examined the
member of the
Kenya
Defence
Forces within
a period of
forty-eight
hours of the
admission;
and

(b) for the reasons
recorded in
the certificate,
the member of
the Kenya
Defence
Forces
requires

Mental
provisions

health
on the

themembers of
defence forces.

THE KENYA
NATIONAL
COMMISSION ON
HUMAN RIGHTS
(KNCHR);
WARINGA
WAGEMA, A
COMMUNITY
MENTAL
HEALTH
WORKER; AND

SAFE HANDS
ORGANISATION
had no objections.

TRUE NORTH

a They propose
that there
should be more
collaboration by
military health
units and
external civilian
hospitals to
which they are
referred.
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period may be extended
if at or before the end of
the twenty-eight days
two medical
practitioners, one of
whom shall be a
psychiatrist,
recommend the
extension after re-
examining me patient.

(3) A member of the
armed forces admitted
to a mental hospital
under subsection

(1) may be discharged
from that hospital if two
medical practitioners,
one of whom shall be
psychiatrist, by a letter
addressed to the person
in charge certify that-

(a) they have examined
the member of the
armed forces within a
period of seventy-two
hours before issuing the
letter; and

(b) for the reasons
recorded in the letter it
is desirable that the
member of the armed
forces be discharged
from the mental
hospital and where the
mental hospital is not

admission to a
mental health
unit for
observation
and treatment.

(2) A member of the
Kenya Defence
Forces ffi&y, subject
to subsection (3), be
admitted to a mental
health unit under
subsection (l) for an
initial period not
exceeding fourteen
days from the date of
admission.

(3) A person in
charge may extend
the period of
admission after-

out or
causing
to be
carried
out a

review of
the status
of mental
health of
the
member
of the
Kenya
Defence

(a) carrying

F

Such
collaboration
will involve
psychiatrists
and
psychologists on
both ends

In the section
describing the
action taken
when a member
of the armed
forces suffers a
mental illness,
the rights of the
officer should
be upheld and
their
employment not
terminated on
the grounds of
illness/incapacit
ation.

a
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an armed forces
hospital the member of
the armed forces shall
be discharged to the
nearest armed forces
health unit which shall
arrange to transport the
patient to his armed
forces unit.

(4) Where any member
of the armed forces
suffers from mental
disorder while away
from his armed forces
unit, and is in any
circumstances admitted
into a mental hospital,
the person in charge
shall inform the nearest
armed forces unit
directly or through an
administrative offrcer or
gazetted po lice offi cer.

(5) If a member of the
armed forces admitted
to a mental hospital
under this section
ceases to be a member
of the armed forces
while admitted, the
relevant authority in the
armed forces shall
inform the person in
charge of that fact and
the patient shall be
deemed to be an
involuntary patient

and

(b) seeking
the
recomme
ndation
of two
medical
practition
ers, one
of whom
shall be a
psychiatri
St, and
the
medical
officer of
the
Kenya
Defence
Forces
for the
extended
admissio
n of the
patient.

(4) A member of the
Kenya Defence
Forces admitted to a
mental health unit
under subsection (1)
may be discharged
from that hospital if
two medical
practitioners, one of
whom shall be
psychiatrist, by a

letter to the person in
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under Part VI admitted
from the date the
information is received.

Admission of
member of armed
forces into mental
hospital for observation
and treatment.

charge certifies that--

(a) they have
examined
the
member
of the
Kenya
Defence
Forces
within a
period of
seventy-
two hours
before
issuing
the letter;
and

(b) for the
reasons
recorded
in the
letter it is
desirable
that the
member
of the
Kenya
Defence
Forces be
discharge
d from
the
mental
health
unit and
where the
mental
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health
unit is not
within a

Kenya
Defence
Forces
hospital
the
member
of the
Kenya
Defence
Forces
shall be

discharge
d to the
nearest
Kenya
Defence
Forces
health
unit
which
shall
arrange to
transport
the
patient to
the
Kenya
Defence
Forces
Unit the
patient
belongs
to.

(5) Where any
member of the Kenya
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Defence Forces
suffers from mental
illness while away
from the member's
Kenya Defence
Forces unit, and is in
any circumstances
admitted in to a
mental health unit, the
person in charge shall
inform the nearest
Kenya Defence
Forces unit directly or
through an
administrative officer
or gazetted police
officer.

(6) If a member of the
Kenya Defence
Forces admitted to a
mental health unit
under this section
ceases to be a
member of the Kenya
Defence Forces while
admitted, the relevant
authority in the Kenya
Defence Forces shall
inform the person in
charge ofthat fact and
the patient shall be
deemed to be an
involuntary patient
under Part VI
admitted from the
date the information
is received.
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32 20 No provision on review
of mental health status.

Section 20. (l) The
Minister may after
consultation with the
Minister for the time
being responsible for
finance, by notice in the
Gazette, prescribe the
fees payable for
admission of persons
into Government
mental hospitals under
this Part and the manner
of payment of those
fees.

(2) A non-Government
mental hospital
admitting persons under
this Part may charge
such fees and in such
manner as the Minister
for the time being
responsible for finance
may from time to time
approve in writing.

Clause 32 of the Bill
proposes to amend
section 20 by
inserting a provision
on review of mental
health status. The
mental health status
of a person with
mental illness shall be
reviewed periodically
and the review shall
include a review of -
(a) the nature of
the illness;

(b) the need for
care and treatment;

(c) the type of
care and treatment
provided;

(d) the need for
referral, transfer or
discharge; and

(e) any other
matters related to the
mental health status
of the person.

The review of the
mental health status
of a person with
mental illness may be
initiated by -

1. THE KENYA
NATIONAL
COMMISSION
ON HUMAN
RIGHTS
(KNCHR)

The Commission
notes that the
supporter is not
identified as one of
the persons who
can initiate such
review. The
Commission
proposes that this
should be rectified,
as the review of
mental health
status is a positive
measure which the
supporter should be
able to support the
person with a
mental health
condition initiate.

It is on this basis
that the
Commission
recommends that:

a) The Bill must not
allow the supporter
to act against the
expressed will and
preferences of the
person with a
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(a) the person
with mental illness;

(b) the mental
health care
practitioner in charge
of managing the
person with mental
illness;

(c) a

representative of the
person with mental
illness;

(d) the person in
charge of the unit;

(e) arry other
person upon proof of
the nature of their
interest; or

(0 the Board.

mental health
condition.
Therefore, clause
22(11)(a) should be
deleted.

b) The Bitl shoutd
make the process of
appointing a
supporter easy,
including by
providing a sample
form for
designating
supporters and by
ensuring that the
supportive decision-
making agreement
can be attested by
any mental health
practitioner (the
term 'mental health
practitioner' is
defined in Clause 3
of the Bilt).

c) The Bill should
permit the
supporter to initiate
review of mental
health status under
Clause 32 (20A) (2).

NANGA BOARI)
MEMBERS;
WARINGA
WAG A
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COMMUNITY
MENTAL
HEALTH
WORI(ER; AND

SAFE HANDS
ORGANISATION
did not comment

VALIDITY
FOUNDATION

The concept of
'representative'
should be removed

from the Bill and
replaced with a legal
guarantee that
persons with mental
disabilities have the
right to receive
support in
exercising their
legal capacity to
make their own
decisions. In 2015,
the Government of
Kenya received
concluding
observations of the
CRPD Committee
following the first
periodic review of
the country under
the CRPD.7 The
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Committee called
on the Government
of Kenya to -
(m)Eliminate all

formal and
informal
substituted
decision-making
regimes and
replace them
with a system of
supported
decision-
making, in line
with the
Committee's
General
Comment No. I
(2014) on equal
recognition
before the law;

(n) Repeal
legislation and
practices that
allow for the
deprivation of
legal capacity
on the basis of
impairment, in
particular of
persons with
intellectual
and/or
psychosocial
disabilities, and
adopt measures
to the
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deprivation of
legal capacity
on a customary
basis;

(o) Support and
facilitate
ongoing
initiatives to
implement

' Article 12
CRPD,
including
research by the
Kenya National
Commission on
Human Rights
((KNCHR")
and the models
of supported
decision-making
spearheaded by
representative
organisations of
persons with
disabilities; and

(p) Develop
training and
information
campaigns for
the public about
the contents and
scope of the
right to legal
capacity in all
areas of life of
persons with
disabilities,
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ensuring the
involvement of
all relevant
stakeholders.

Other clauses that
should be
considered in light
of the right to
supported decision
making include
Clause 3K where it
is proposed that
courts can
determine whether
a person has legal
capacity and can
appoint a
representative;
clauses on consent
to treatment (38),
right to participate
in treatment
planning (3C), right
to access
information (3H),
right to
representation (3J),
seclusion and
restraint (98),
informed consent
(9D), conditions for
emergency
admission and
treatment (15A),
and review of
mental health
status

ro2
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37 Part XII of the Act on
Judicial Power over
Persons and Estates of
Persons Suffering from
Mental Disorder

PART XII - JUDICIAL
POWER OVER
PERSONS AND
ESTATES OF
PERSONS
SUFFERING FROM
MENTAL DISORDER
26.

(l) The court may make
orders-

(a) for the management
of the estate of any
person suffering from
mental disorder; and

(b) for the guardianship
of any person suffering
from mental disorder by
any near relative or by
any other suitable
person-

(2) Where there is no
known relative or other
suitable person, the
court may order that the
Public Trustee be

appointed manager of
the estate and guardian
ofany such person,

Clause 37 of the Bill
proposes to amend the
Act be deleting Part
XII of the Act on
Judicial Power over
Persons and Estates of
Persons Suffering
from Mental Disorder
and substituting with
Care and
Administration of
Property of Persons
with Mental Illness.

Part XIV of the Act
provides for the
following offences
under the Act -
1. Section 47
Person other than
medical practitioner
signing certificates;

2. Section 48
False certificates;

3. Section 49
Aiding the escape of
person suffering from
mental illness;

4. Section 50
Permitting patient to
quit mental health
unit unlawfully;

1. THE KENYA
NATIONAL
COMMISSION
ON HUMAN
RIGHTS
(KNCHR)

Clause 37 proposes
to amend section 26
of the Mental
Health Act to the
effect that 

^supporter should be
able to apply for an
order for the
management of the
estate of a person
with a mental
health condition.
The role of a
supporter is to act
in accordance to the
will and
preferences of the
individual. Unless
the person with a
mental health
condition in the
support agreement
expressly gives the
supporter power
over property, the
supporter, whose
main role is to give
effect to the
person's will and
preferences, should
not initiate
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CLAUSE SECTIO
N

PRINCIPAL ACT SUMMARY
AMENDMENT

STAKEHOLDER
COMMENTS

COMMENTS

(3) Where upon inquiry
it is found that the
person to whom the
inquiry relates is
suffering from mental
disorder [o such an
extent as to be
incapable of managing
his affairs, but that he is
capable of managing
himself and is not
dangerous to himself or
to others or likely to act
in a manner offensive to
public decency, the
court may make such
orders as it may think
fit for the management
of the estate of such
person, including
proper provision for his
maintenance and for the
maintenance of such
member, of his family
as are dependent upon
him for maintenance,
bur need not, in such
case. make any order as
to the custody of the
person suffering from
mental disorder.

5. Section 5l
Ill-treatment of
person in mental
health unit; and

6. Section
Dealings
patients.

52
with

proceedings

condition. If this
role (which is
contrary to article
12(s) of the CRPD)
must remain in the
Bill, the same
should be carried
out by a
representative.

NANGA BOARD
MEMBERS;
WARINGA
WAGEMA, A
COMMUNITY
MENTAL
HEALTH
WORJ(ER; AND

SAFE HANDS
ORGANISATION
did not comment

to
the
the

il
health

of
with

manage
property
person
mental

49 53 Section 53 of the Act
provides for the general
penalty is where no
other penalty is

asa

Clause 49 of the Bill
proposes to amend
this provision in order
to enhance the penalty
to a fine not

No comments
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CLAUSE SECTIO
N

PRINCIPAL ACT SUMMARY
AMENDMENT

STAKEHOLDER
COMMENTS

COMMENTS

fine not exceeding ten
thousand shillings or to
imprisonment for a

term not exceeding
twelve months or to
both.

exceeding five
hundred thousand
shillings or to
imprisonment for a
term not exceeding
twelve months or to
both.

50 54 54. The Minister may in
consultation with the
Board, make
regulations - (a)
prescribing anything
which under this Act;

Clause 50 amends
section 54 of the
principal Act to
provide that the
Cabinet Secretary
shall make
regulations in
consultation with the
Board and the
Council of county
Governors.

No comments

56.
provisions

transitional Clause 5l provides
for the transitional
provisions that is
transition of existing
mental health
hospitals and licenses
issued by the Board.

No comments51
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PUBLIC PARTICIPATION/STAKEHOLDERS CONSULTATION ON THE MENTAL
HEALTH (AMENDMENT) BILL, (SENATE BILL NO.32 OF 2OI8)

The Committee received memorandum from the following individuals and institutions followins
a call for memoranda through the print media on 10ft October, 2019 and a letter dated 6fi
February,2020.

l. The Kenya National Commission on Human Rights (KNCHR)
2. NANGA Board Members
3. Waringa Wagema - Community Mental Health Worker
4. True North Society
5. Validity
6. Safe Hands Organisation on behalf of -i. Tunawiri CBO; and

ii. Speak Mind Love Organisation.

l. The Kenya National commission on Human Rights (KNCHR)
Clause 5 - The Commission recommended that there be representation in the County Mental
Health Councils of at least one member from organizations that advocates/represent persons with
mental health conditions or users of mental health services.

They said it would ensure that perspectives from persons in need of mental health care and/or
users of mental health services and those with lived experience are properly represented in the
Council and its deliberations.

And it will also be in line with article a(3) of the Convention on the Rights of persons with
Disabilities which provides for the close consultation and active involverient of persons with
disabilities in decision-making processes that concern issues related to them.

Clause 6 - Proposes to introduce clause 3K which recognizes the right of a person with a mental
illness to equal recognition before the law and enjoyment of rights on an equal basis with other
persons in all aspects of life. In addition, the Bill recognizes the role of a'supporter'who should
act in accordance with the will and preference of the person with a mental t eatin condition.

Clause 6 3I (3) (d) - provides that a supportive decision-making agreement should be attested by
two or more witnesses, one of whom should be the doctor of the person with a mental healtir
condition. They proposed to change from doctor to 'mental health practitioner' which
encompasses a broader range of mental health professionals, given the dearth of .doctors, in
some parts of the country. The rationale for this is that it should be as easy as possible to appoint
a supporter and the law must not make the process challenging. If effecting a supporter is
difficult, the default position will remain that of 'representative' which is contrary to article 12 of
the CRPD.

Clause 6 3I - should provide a draft form for appointment of a supporter to give users of mental
health services a concrete idea about what a supportive decision-making agreement comprises.

Clause 6 3I - The Commission welcomed this clause which elaborates on the role of the
supporter. Recognition of this role is in line with article 12(3) of the UN Convention on the

106



. - Rights of Persons with Disabilities which places an obligation on States Parties to provide access
by persons with disabilities to the support they may require in exercising their legal capacity.

' ' Clausd 9 Section 5 - The Commission made the following proposals in terms of the functions of
the Board:

Review of use of restraint/seclusion- In order to support a complete ban on the use of seclusion
and restraint, the Commission proposed that the Board be given an express mandate to review
reports of restraint and seclusion by mental health facilities.

Clause 14 - The Commission called for an absolute ban on the use of seclusion and restraint in
mental health facilities and removal of clause 9E.

The ban should be accompanied by a national strategy working towards the ban of seclusion and
use of restraint in mental health facilities to be developed by the Mental Health Board in
consultation with organizations of persons with disabilities.

They said that inclusion of organizations of persons with disabilities is in line with article 4(3)
of the CRPD and is critical in ensuring that persons with lived experiences of mental health
conditions, families and researchers input into the strategy. The national strategy would address
challenges and support mental health providers as they work towards the absolute ban on
restraint and seclusion which is prevalent in practice. In any event, seclusion and restraints
should not be used on children/minors.

Clause 15 - The Commission was concerned that the Bill under clause l5 proposes to retain
under proposed new section 9E provisions that allow for seclusion and restraint in circumstances
prescribed under the Bill, the prescribed procedures and upon authorization by a mental health
practitioner. The Committee on the Rights of Persons with Disabilities as well as the Special
Rapporteur on Torture and other Cruel, Inhuman or Degrading Treatment or Punishment have
called for an end to all coercive and non-consensual psychiatric interventions including the use
of restraint and seclusion as it amounts to torture and ill-treatment.

The observations are made in light of the mental, emotional and physical harm that users of
mental health services have experienced or are likely experience from the use of seclusion and
restraint. Kenya is a signatory to the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment which provides for the absolute prohibition against torture
under article 2 of the Convention. It is on this basis that the Commission strongly recommended
that the new proposed clause 9E be removed and provides for the absolute ban of the use of
seclusion and restraint.

Clause 17 Section l0 - The Commission proposed that the issues proposed for guidelines should
be legislated upon rather than being left to guidelines to ensure better protection and safeguards
for users of mental health facilities.

Clause 22 Section l0 - Clause 22(l/t)(a) provides that an application for involuntary treatment
can be made by a supporter of the person with a mental health condition. The role of a supporter
is to act in accordance to the will and preferences of the individual. Involuntary commitment is
inherently about admitting and treating an individual without his/trer consent (otherwise, the
person would voluntarily admit themselves to hospital). Implicating a supporter in involuntary
treatment would damage the relationship of trust that should exist between the individual and
his/her supporter, whose main role is to give effect to the person's will and preferences. In
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involuntary treatment, the expressed will and preference of the individual is to not receive
treatment.

Commission called for the removal of the proposed provisions on involuntary admission in the
Bill specifically clause 22 of the Bill to ensure compliance with the CRPD. Concomitantly, the
State should develop a wide range of community-based services that respond to the needs of
persons with disabilities and respect the person's autonomy, choices, dignity and privacy,
including peer support and other alternatives to the medical model of mentall.ulth ur uiged b.y
the Committee on the Rights of Persons with Disabilities in its Concluding Observations tL
Kenya.

Clause 25 - Emergency treatment - The Commission emphasized on the importance of the
protection of the rights of the patients.

Clause 32 - The Commission noted that the supporter is not identified as one of the persons who
can initiate such review. The Commission proposed that this should be rectified, as t-he review of
mental health status is a positive measure which the supporter should be able to support the
person with a mental health condition initiate.

It is on this basis that the Commission recorlmended that:

a) The Bill must not allow the supporter to act against the expressed will and preferences of the
person with a mental health condition. Therefore, clause 22(1,\)(a) should be deleted.

b) The Bill should make the process of appointing a supporter easy, including by providing a
sample form for designating supporters and by ensuring that the supportive decision-making
agreement can be attested by any mental health practitioner (the term 'mental health
practitioner' is defined in Clause 3 of the Bill).

c) The Bill should permit the supporter to initiate review of mental health status under Clause 32
(20A) (2).

Clause 37 - Proposes to amend section 26 of the Mental Health Act to the effect that a supporter
should be able to apply for an order for the management of the estate of a person with a mental
health condition. The role of a supporter is to act in accordance to the will and preferences of the
individual. Unless the person with a mental health condition in the support agreement expressly
gives the supporter power over property, the supporter, whose main role is to give effeci to thl
person's will and preferences, should not initiate proceedings to manage the property of the
person with a mental health condition. If this role (which is contrary to articie l2(5) of the
CRPD) must remain in the Bill, the same should be canied out by a representative.

2. Nanga Board Members
NANGA recommended a practice known as Diversio,n which advocates for placing offenders
in mental health treatment instead of prison or jail. It often takes one of two forms.

a) Forensic Psychiatric Hospitalization:- Offenders who have been found not guilty
by reason of insanity are to be sent to forensic Psychiatric mental health hospitals
such as Mathare Mental and Referral Hospital. Which can be spread in difierent
counties these facilities do confine people like prisons and jails do. The aim should
be to rehabilitate rather than to punish.
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b) Mental Health Courts:- These courts are for offenders who have mental health
concerns but don't qualify for the insanity defense. Judges may offer defendants

, reduced sentences in exchange for getting treatment. In many cases, a defendant may
not go to jail or prison at all.

' Occupational safety and health administration for correctional officers -given the stressful
and dangerous conditions experienced by correctional officer there is need to come up with
policies and programs with a specific purpose of enhancing officers well-being.

Psychiatric Medication -
'NANGA recommended for subsidization or tax exemption for mental health drugs, expansion of
insurance coverage for prescription drugs, promotion of the establishment of managed behavioral

. health care organizations.

They also recommended for provision of prosecutorial powers to the Pharmacy and Poisons
Board (PPB) and the Pharmaceutical Society of Kenya (PSK) -to arrest quacks and curb
dumping of antipsychotic drugs like Risperdal.

Lastly they recommended for offering of tax havens to Pharmaceutical Manufacturers of Mental
Health Drugs, Appropriation vote to Universities and research Institutes on mental health.

Clause 28 Section 17 - Admission and Discharge of Members Of The Armed Forces.

NANGA emphasized on the importance of Mental health provisions on the members of the
defence forces.

3. Waringa Wagema - Community Mental Health Worker
Support Systems - She noted that there is need to invest in the support system of a person living
with a mental health condition, they should be empowered to know what they are looking at,
listening to and how to take dignified action and empathetic care.

4. True North Society
True North organization, was created to lead the way through action, to pay the military veterans
back for their service by ensuring war wounds do not limit their life experiences and tragically,
life expectancy. It is against this background that they made their contribution as follows-

Clause 28 Section 17 - Admission and Discharge of Members of The Armed Forces

i. They proposed that there should be more collaboration by military health units and
external civilian hospitals to which they are referred. Such collaboration will
involve psychiatrists and psychologists on both ends.

ii. In the section describing the action taken when a member of the armed forces
suffers a mental illness, the rights of the officer should be upheld and their
employment not terminated on the grounds of illness/incapacitation.
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They further submitted as follows:
(i) The Constitution of Kenya 2010, in article a3. (la) provides that "every person has the right.

to the highest attainable standard of health, which includes the right to healthcare services',.
This is also in line with the strategic objectives and priority areas of Vision 2030, the Kenya
Health Policy (2014-2030) and the global commitments. It goes without saying that every
Kenyan citizen needs better mental health care and to live in an environment that is
psychologically safe for them.

(ii) Their key priority issue is with the armed security personnel; persons in the National police
Service, The Kenya Prisons, The Kenya Wildlife Service, The Kenya Defense Forces,
military veterans and their families. Members of the armed security personnel face unique'
challenges to their mental health and general wellbeing. The nature of iheir job is stressfuiin
and of its self, coupled with the strains on family, finances and other integral aspects of their
lives and this is why it is important to stand in the gap and ensure they receive better mental
health care when in active service and upon retirement or death in the case of families left
behind.

(iii)They further proposed the following practical solutions to deal with mental health issue in the
Armed forces -

(a) Ensure funding for mental and behavioral management for both active service personnel
and their families is a revolving annual requirement with its independent vote cemented
by an authority to incur expenses. This vote should cover wounded and retired personnel,
widows, orphans and vulnerable children to support reintegration and transition-

(b) Include mental health screening as a requirement during recruitment. This screening
ought to include screening for drugs use such as and not limited to cocaine, khat, heroii
and majiuana.

(c) Establishment of mental wellness units in the various security services stations and
garrisons country wide.

(d) Establishment of an armed security informed facility and program in Mathari hospital
which is fully equipped with personnel trained in the care of armed security.

(e) Capacity building in skills, techniques and knowledge for medical care givers within the
inter-disciplinary spectrum in for example but not limited to; Psychological First Aid,
Skills for recovery, incident command systems, critical incidence management skills
population and behavior management in disaster and crisis, professionaf supervision,
addressing moral injury and commanders guilt, response moderation and resilience
building and eclectic approaches in trauma care

(f) Capacity building in skills, techniques and knowledge for non-medical professionals
especially those in humanitarian spheres in for example but not limited to; psycho-
education, incident command systems, psychological first Aid and professional
supervision

(g) Repeal the section in the Defense Forces Standing Orders that criminalizes solider suicide
and denies the family financial compensation.
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5. Validity
Validity has been working in Kenya on mental health rights since 2010 and published a report on

_ 
.. the right to legal capacity of persons with mental disabilities in 2Ol4.Validity has also been-involved in advocacy around the drafting of the Mental Health (Amendment) Bill 2018 taking

into consideration international human rights standards, specifically the Convention on the' 
Rights of Persons with Disabilities ("CRPD;), the Protocol to the African Charter on Human and
Peoples Rights on the Rights of Persons with Disabilities in Africa, as well as rights enshrined
under Article 54 of the Kenyan Constitution and the Persons with Disabilities Act of 2012.

They submitted as follows-
' Clause 3 Section 2 - they noted that the Bill is replete with discriminatory and derogatory

language which attacks the dignity of persons with mental disabilities as citizens of Kenya.

' In addition, the Constitution of Kenya states that a person with any disability is entitled to be
treated with dignity and respect and to be addressed and referred to in a manner that is not
demeaning. At present, the Bill uses derogatory terminology and phraseology which has been
widely rejected by persons with mental disabilities and undermines their dignity, including
referring to people as: "person suffering from mental disorder", "person suffering from mental
illness", "psychopathlc and person" and"mental sub normality".

Clause 6 - Rights of persons with mental illness.
{nformed consent in the field of health refers to the process whereby explicit information is
provided to a person in a language and format they can access and which is relevant for them to
,decide on whether or not to have a particular treatment, to choose from a range of options, to
deny treatment, or to participate in a particular experiment.

The validity of informed consent is premised upon the full disclosure of appropriate information
to a person who is then permitted to make a voluntary choice.

A recent ruling from Australia further elaborated on informed consent, stating that a person
cannot be deemed to lack the capacity to give informed consent simply by making a decision that
others consider to be unwise according to their individual values and situation. To impose upon
persons with mental disabilities a higher threshold of capacity, and to afford them less respect for
personal autonomy and individual dignity, than people without disabilities, would be
discriminatory.

For instance, while Section 38 recognizes the right to informed consent to treatment, and
participation in development of a treatment plan, Section 3C (2) proceeds to deny that right by
substituting the decision making with a representative.

In so doing, this approach fundamentally undermines the principle that health care and treatment
should only be provided on the basis of informed consent, and should be removed

The concept of 'representative' should be removed from the Bill and replaced with a legal
guarantee that persons with mental disabilities have the right to receive support in exercising
their legal capacity to make their own decisions.
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In 2015, the Government of Kenya received concluding observations of the CRPD Committee
following the first periodic review of the country under the CRPD. The Committee called on the.
Government of Kenya to -
(a) Eliminate all formal and informal substituted decision-making regimes and replace them with

a system of supported decision-making, in line with the Committee's General Comment No.
1 (2014) on equal recognition before the law;

(b) Repeal legislation and practices that allow for the deprivation of legal capacity on the basis'
of impairment, in particular of persons with intellectual and/or pry"horocial disabilities, and
adopt measures to prohibit the deprivation of legal capacity on a customary basis;

(c) Support and facilitate ongoing initiatives to implement Article l2 CRPD;including research
by the Kenya National Commission on Human Rights ("KNCHR") and the models of
supported decision-making spearheaded by representative organisations of persons with
disabilities; and

(d) Develop training and information campaigns for the public about the contents and scope of
the right to legal capacity in all areas of life of persons with disabilities, ensuring the
involvement of all relevant stakeholders.

Other clauses that should be considered in light of the right to supported decision making include
Clause 3K where it is proposed that courts can determine whether a person has legal capacity and
can appoint a representative; clauses on consent to treatment (3B), right to participate in
treatment planning (3C), right to access information (3H), right to representation (3J), seilusion
and restraint (9E), informed consent (9D), conditions for emergency admission and treatment
(15A), and review of mental health status (20A)

Clause 3F alludes to admission via the Criminal Procedure Code.

In compliance with Article 14 CRPD, legislative reforms should remove the possibility that
Accused persons can be placed under indeterminate criminal detention on the basis of their
mental status or the presence of an actual or perceived disability.

Clause l5 - Establishment of mental health facilities

In its present form, the Bill would legalise abusive practices which breach Constitutional
protections and the human rights of persons with mental disabilities including legislating to
enable involuntary detention, forced treatment, seclusion, restraint and electro-convuliive
therapy ("ECT").

Clause 9D provides that mental health treatments may be authorised by a representative without
the informed consent of the person concerned. This means that the Bill allows for the treatment
of people without their consent. Involuntary psychiatric intervention/treatment is contrary to the
rights to health on the basis of informed consent and personal integrity guaranteed under Articles
25 and 17, respectively, of the CRPD. Certain forms of involuntary treatment are also likely to
amount to torture or ill-treatment in contravention of Article 15 CRPD and the Convention
against Torture.

Further, the option of empowering "representatives" to consent to treatment or hospitalisation of
people without their consent or against their will undermines their legal capacity. This is a
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serious misunderstanding and misconstruction of the concept of "support" which is set out under
" Article 12 of the CRPD and Article 7 of the Protocol to the African Charter on the Rights of
, Personp with Disabilities.

(i) The concept of 'representative' should be removed from the Bill and replaced with a legal
guarantee that persons with mental disabilities have the right to receive support in
exercising their legal capacity to make their own decisions. In 2015, the Government of
Kenya received concluding observations of the CRPD Committee following the first periodic
review of the country under the CRPD.7 The Committee called on the Government of Kenya
to-
Eliminate all formal and informal substituted decision-making regimes and replace them with
a system of supported decision-making, in line with the Committee's General Comment No.
I (2014) on equal recognition before the law;
Repeal legislation and practices that allow for the deprivation of legal capacity on the basis
of impairment, in particular of persons with intellectual and/or psychosocial disabilities, and
adopt measures to prohibit the deprivation of legal capacity on a customary basis;
Support and facilitate ongoing initiatives to implement Article l2 CRPD, including research
by the Kenya National Commission on Human Rights ("KNCHR") and the models of
supported decision-making spearheaded by representative organisations of persons with
disabilities; and
Develop training and information campaigns for the public about the contents and scope of
the right to legal capacity in all areas of life of persons with disabilities, ensuring the
involvement of all relevant stakeholders.

. (e)

'(0

(e)

(h)

Other clauses that should be considered in light of the right to supported decision making include
Clause 3K where it is proposed that courts can determine whether a person has legal capacity and
can appoint a representative; clauses on consent to treatment (3B), right to participate in
treatment planning (3C), right to access information (3H), right to representation (3J), seclusion
and restraint (9E), informed consent (9D), conditions for emergency admission and treatment
(l5A), and review of mental health status (20A)

Clause 9E allows for the use of seclusion and physical restraint. The CRPD Committee, as well
as the
Special Rapporteur on Torture and other Cruel, Inhuman or Degrading Treatment or Punishment,
have both called for an end to all coercive and non-consensual psychiatric interventions
including the use of restraint and seclusion as such practices may amount to torture or ill-
treatment, violating Article 15 CRPD.

The application of seclusion and restraints as provided in 9E cannot be regarded as justifiable
and these possibilities should be explicitly prohibited under the law.

Clause 22 - PART VI - INVOLUNTARY PATIENTS 14.

They proposed that emergency admissions, should only be held for 24 hours, the choice to retain
such draconian and coercive measures will also result in forced detention and deprivation of
liberty in conflict with CRPD Article 14.
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Deprivation of liberry on the grounds of actual or perceived "mental illness" or mental disability\
is unjustified, a position which has been authoritatively stated by the UN Special Rapporteur on.
Torture, Inhuman and Degrading Treatment or Punishment,S tlle CRPD Committee,g and more
recently in the Protocol to the African Charter on Human and Peoples' Rights on the Rights of
Persons with Disabilities.

In their concluding observations on Kenya's report, the CRPD Committee called on the
Government of Kenya to amend its legislation to prohibit involuntary placement and, in'
particular, to repeal provisions of the Mental Health Act (1989), and to amend the persons
Deprived of Liberty Act 2015, which allow detention for the purpose of psychiatric treatment, ,

and ensure that new legislation is fully compatible with Articl. i+ of tn. Convention in all cases.

The above refers to clauses 2l and22 on the procedure of admission for "involuntary patients,,
where a family member can have a person admitted without their consent. Further the police
have the power to escort a person for admission at a mental health facility. Clauses 45 and 49 of
the Bill make reference to aiding escape of a person from a mental healih facility or permitting
them to leave unlawfully commits an offence.

Clause 25 - emergency admission and treatment

The concept of 'representative' should be removed from the Bill and replaced with a legai
guarantee that persons with mental disabilities have the right to receive sipport in exercis'ing
their legal capacity to make their own decisions.In 2015,1he Governmeniof f"nyu receivei
concluding observations of the CRPD Committee following the first periodic review of the
country under the CRPD.7 The Committee called on the Govemment of (enya to -(i) Eliminate all formal and informal substituted decision-making regimes and replace them with

a system of supported decision-making, in line with the Commitiee's General Comment No.
I (2014) on equal recognition before the law;

0) Repeal legislation and practices that allow for the deprivation of legal capacity on the basis
of impairment, in particular of persons with intellectual and/or p.y"horocial disabilities, and
adopt measures to prohibit the deprivation of legal capacity on a-customary basis;

(k) Support and facilitate ongoing initiatives to implement Article l2 CRPD;including research
by the Kenya National Commission on Human Rights ("KNCHR") and the models of
supported decision-making spearheaded by representative organisations of persons with
disabilities; and

(l) Develop training and information campaigns for the public about the contents and scope of
the right to legal capacity in all areas of life of persons with disabilities, ensurin! the
involvement of all relevant stakeholders.

Other clauses that should be considered in light of the right to supported decision making include
Clause 3K where it is proposed that courts can determine whether a person has legal capicity and
can appoint a representative; clauses on consent to treatment (3B), right to participate in
treatment planning (3C), right to access information (3H), right to represenlation (3J), seclusion
and restraint (9E), informed consent (9D), conditions for emergency admission and treatment
(l5A), and review of mental health status (20A

Clause 32 - Review of mental health status
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-.. The concept of 'representative' should be removed from the Bill and reploced with a legal
guarantee that persons with mental disabilities have the right to receive support in exercising

. their lggal capacity to make their own decisions.ln 2015, the Government of Kenya received
' . concluding observations of the CRPD Committee following the first periodic review of the

country under the CRPD.7 The Committee called on the Government of Kenya to -
(m)Eliminate all formal and informal substituted decision-making regimes and replace them with

a system of supported decision-making, in line with the Committee's General Comment No.
I (2014) on equal recognition before the law;

(n) Repeal legislation and practices that allow for the deprivation of legal capacity on the basis
. of impairment, in particular of persons with intellectual and/or psychosocial disabilities, and

adopt measures to prohibit the deprivation of legal capacity on a customary basis;

. (o) Support and facilitate ongoing initiatives to implement Article l2 CRPD, including research
by the Kenya National Commission on Human Rights ("KNCHR") and the models of
supported decision-making spearheaded by representative organisations of persons with
disabilities; and

(p) Develop training and information campaigns for the public about the contents and scope of
the right to legal capacity in all areas of life of persons with disabilities, ensuring the
involvement of all relevant stakeholders.

Other clauses that should be considered in light of the right to supported decision making include
'Clause 3K where it is proposed that courts can determine whether a person has legal capacity and
can appoint a representative; clauses on consent to treatment (3B), right to participate in

.treatment planning (3C), right to access information (3H), right to representation (3J), seclusion
and restraint (9E), informed consent (9D), conditions for emergency admission and treatment
(15A), and review of mental health status (20A

As relates to the bill they further submitted as follows-

l. Various aspects of the Bill are welcome, notably the objects and guiding principles
contained in sections 2A and 28, including the restatement of obligations of national and
county governments to provide mental health services in the community, to promote the
highest attainable standard of health and protections of the rights and dignity of persons
with mental disabilities. We also welcome Section 2D on promoting community-based
services that aims at ensuring inclusion in the community. These commitments are
positive contributions towards realisation of Article 19 of the CRPD and Anicle 10 of the
Protocol to the African Charter of the Rights of Persons with Disabilities in Africa.
The concept of 'representative' should be removed from the Bill and replaced with a
legal guarantee that persons with mental disabilities have the right to receive support in
exercising their legal capacity to make their own decisions. In 2015, the Government of
Kenya received concluding observations of the CRPD Committee following the first
periodic review of the country under the CRPD.7 The Committee called on the
Govemment of Kenya to -
Eliminate all formal and informal substituted decision-making regimes and replace them
with a system of supported decision-making, in line with the Committee's General
Comment No. I (2014) on equal recognition before the law;
Repeal legislation and practices that allow for the deprivation of legal capacity on the
basis of impairment, in particular of persons with intellectual and/or psychosocial
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disabilities, and adopt measures to prohibit the deprivation of legal capacity on a
customary basis;

v. Support and facilitate ongoing initiatives to implement Article 12 CRPD, including
research by the Kenya National Commission on Human Rights ("KNCHR") and the
models of supported decision-making spearheaded by representative organisations of
persons with disabilities; and

vi. Develop training and information campaigns for the public about the contents and scope
of the right to legal capacity in all areas of life of persons with disabilities, ensuring tle'
involvement of all relevant stakeholders.

vii. Other clauses that should be considered in light of the right to supported decision making.
include Clause 3K where it is proposed that courts can determine whether a person hai
legal capacity and can appoint a representative; clauses on consent to treatment (3B),
right to participate in treatment planning (3C), right to access information (3H), rigirt io
representation (3J), seclusion and restraint (9E), informed consent (9D), conditio;s for
emergency admission and treatment (l5A), and review of mental health status (20A).

6. Safe-Hands Organisation on Behalf of -Tunawiri CBO; and SpeakMind Love
Organization

Safe-Hands is a non-profit organization based organization registered under the societies act. Its
objectives are: To create mental health awareness and break the stigma in the community; to.
influence Policy change through lobbying decision makers to improve mental health services and
Capacity building through trainings and workshops.

As relates to the bill they submitted as follows-

The government should ensure subsidization of mental illness medication and facilities. This
should include expanding of the National Health Insurance Fund Q.,IHIF) packages to provide
coverage for mental disorders.

Do away with the penal code section that criminalizes suicide. Suicide should be viewed as a
mental health disorder. Individuals who attempt suicide should be assessed first before being
arrested.
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Kebs put on the
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nl6 for acmed loss6. The Ktenl
lamaker sald the sugar ws do-
mesdcally manufactured md not
,mported as a[eged. "'Ihb prcduct
om6 ftom wlthtn. lt hc acnulry
been stracted ftom the sugmme
sen mmd the place."

IGga sald onc the sugd ls foud
lrcfe for w, lt should be ddEoJEd
tnmediately so lt ls not smuggled

lnto th€ market. The commlttee
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i@ked tnto the sg{ problem for
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t

Natlonal Assembly Comrnltte on TEd€,lndustrles and CoopeEtres clEtrron XanlnllGga
Mombda mrEfior on Satutday /lffi qrn

NATIONAL ASSEMBLY
TWELFTH PARLIAMENT - THIRD SESSTON

REPUBLIC OF KENYA

ffi
h rts ffi or6H.rh br h rffi t-mE :-
f l, fr. I.d hb Urrnftd! !l| tjm m h u oa ertl
$Z ft.r.dogqlE U (ffi AshbtyAt hazd Xr9)r nt hlrfit mdffittlu(lbdoilt^ffibaytr[Xc(o, Drr)

m 
_t 

t r( | )(b) alh Cffi Ftu.ha, Mbmt thoil tttil@ pbtk lEttktgdb d hnlatut
h t. Lgbl& otd d todtu od B CmmW. rwAq * mint limUi Swang Oaa nZAlpb.t ne'i, WMotCffi b *kh o N B ffiM M ta0te'ib{. Wi*9,,ta a,ta& hb Mt t* M dt ,ffitun&abt ol tu pbk tu dt ffii tu B twt b tu

atuHorEpls. Ull(LdoillAst,!iltthaTor2otr)FktptoU6IbpEvH..hgtttxk
hffiil ror th hlntng, qEr.rh.d tkartq ot r.dtog6plE6 si! b nguhE ihdr FCU.
r n hhh (Ailnannr) ilf (iadoEa Ar..d, rf, Xc { d Xrr) ak b .mnd th. kffiM h 2t d Ir7 b hhdrrc. lI, !.fu S6 pd* b th. *doFHr of Flky guHtG b
ryLE h n6.ml o, Fffi to h..h hntllim bth *M.nd dh ih..@dry'

+ li. k lilffii r.d Cffit (An#) tn (ia*.r.t At6bt II h ot Xrrt jek
b .|!md th. kd Pmftb .nd Gilrol A.t 2Or2 b rukr pMb ,or r;htE oa hh odB tnth rFbll4d redbl fiGld of ffiolog),. to tn<tud. oftd @lffi .! Fd of rf -pdlo 

ot pdmery
htuE.d b lmopni. tlE u* dft.hh.nd EhMhn.

fh $on mnUonca Stlk h.a unddgor Ftd Eldtng ahd .E nil @mn.d to th. D.p.ffi
ffi o. klrh ior (omld.rrton.nd thn.ftd @n b th. huE.

hr6ud b Mkh I t6{txb) .d sbdhg od.r 127{3,, th cqnffiR M6 malrbd ffi drh.
rublk b sh[ .iry mdbE thc, dy h.a o th. iou. Billi Th. rcotM Ey b. ,orhrd.d totu O.tt o, rh. rado.r.l &xi6lr,, p.O h ar$oroqUmtt i[nffimna rj m mcc ot m
ClGd( hn hdbffil&H.E+ hb{ d @[Gd b tu .h*Or.rlblffiFta !o h rehtd 6 dbfrn hdry tS O<Et i, Dtt, t$E

- CopBdth. iltt ryb.tub.d.dfimhdb,6bry*X.l'dtu."#Gbffihrlot;u*ry

SUBMISSION OF MEMORANDA
l{c 6 ol Il,,

'\nIlcl{aBr3i tlls

+ Ih.Oe'mnrfon

REPUBLIC OF XENYA

ffi
NATIONAL ASSEMBLY

TWELFTH PARLIAMENT -THIRD SESSTON

AnkLl rSO)htofar*CmtttuatooptdldqttEt .tudtamttt|oilhctkdicpublkryAapAloaad
lnwtwmot ln thc hgltlodw ond ol turlto,Ma ond ltt Cmmtfral Fud, t* tiattait lxnOy
Saond@ Otdd 127(3) p@td6 ,lpl'ttp Deqffitot C@dMe a wi*h o en f cmratted
shatl ,ocltkot pubk Ft*lpatt$ @d /jota tnb ecNnt ttp vtfi and @N,futt6 of t i
publk whca tlw Cmmtfte mlc lB Epqtb th.lbutC

ftr Conrtltrtfoa olt<myr Ghodmmt BIL 2Of 9 r€eks b tmnd th. CoEttmbn of l(.n],a
ln ddff.to enfoE .thc p.tn.tplc ot epaEilon of poEB s .r to all@ pa.lt.mnt .nd Cdni
As*mbller t! dl<harg. thet. tuncdons on mafr.E undcr conrtdenflon d b.tng p@d.;l
wlth by P.rllaren! County At{mbll€. d any ot thltr .ommttts tn ltnc wlth imsntflonel
pndl..where Courts only tnt.mrcaftsFarlt.rent har ecuted lb rundrte-

Th. Publk Fundnlrlng Appob UIL 2of 9 Gk to Egulatc publl. collc<tlons or hmmbG;
to rcp.al the Publlc Colkilonr A<t .nd ln lts phe haw a mon ,obun lcgal ehhduc h.dd6lng pedinent Bsq ln publk cdldlsr Funh{. h Gls to p@E; a tr lrwrl fo,
tnnip.Erry and *cent btltty ln thG condud of fundEtrlog ippcalr, rvatl prop., eflgu.rdg
to .urb_<mpAbn thrt arB6 tn rclunt ry coll€dlonr wtth r vtc; to .irsuang'th* ogontan of
publk fundrahlngs.cdnt ro. th!.monter ralr€d

Tht aboE rentloned Blllt h.E undqgom First R.adtng puEunt to Standlng frd 127(3)
.nd sbnds <ommtfted to thr 5.k <omhtna 6 fatdo;l Coh-loo f equiOppo.tnlty
fior coBld@tton and theraafra, Epodtothe Houta.

ln th. Dn E cl@Bld.dlon hy th. X.ilool^r-hblF
l. Th.Conrtltutlor ofx.n . (Ah.ndm6t) Bil (tldorElAt.6bl, Bflt a{c6ool2ott,
2. Th. Publk Fudnldng ApD..L Blll (tt.{omt AeDbt Bil Xq 66 of 2ot 9t

- Copler o{ thr Blllr my bc dMlad€d fr6 p.rlt mnbry Eb.tt :hapllwFrrtaffiek nh.-ndtleaLcfibt rthde-}xt laBdbllb

mtcHAEtR.st talEBs
CLENI( OF THE i|ANOIIAL ASSEIII'LY

SUBMISSION OF MEMORANDA



Telegraphic Address
'Bunge'. Nairobi
Tel. +254-020-2221291
t ax: *2 5 4 -O2O -22243 69 4
E-mail : clerk@ parliament.go.ke
When replying please quote

REPUBLIC OF KENYA

NATIONAL ASSEMBLY

Clerk's Chambers
National Assembly
Parliament Buildings
P. O. Box 41842 -00100
NAtROBI, Kenya

l

Ref: NA/DCS/H EALTH/CORR/2 o2o/OO9 6th February,2020

Executive Director
Alzheimers & Dementia Organization of Kenya
Soin Arcade, 3'd Floor, Westlands
NAIROBI

Executive Director
lnternational lnstitute of Legislative Affairs
Kush Office Suites, Raptha Road

, NAIROBI

Executive Director
Kenya Association of the lntellectually Handicapped
Mutindwa Flats, Office Al, Off Moi drive
NAIROBI

Executive Director
Mental 360 lnstitute
Fatima Apartments, Office 29, Chaka Road,
NAIROBI

Executive Director
Calmind Foundation
Woodvale Grove, Westlands
NAIROBI

Dear

REF: PUBLlc HEARINGS ON THE MENTAL HEALTH (AMENDMEI{T) BILL 2ol8

The Departmental Committee on Health is constituted under Standing Order 216 and is mandated
to, inter-alia, "study and rarievv programs and all legislation referred to it".

Article 1180)0) of the Constitution provides that, "Parliament shall facilitate public
participation and involvement in the legislation and other business of the Parliament and its
Committees". Standing Order 127(3) of the National Assembly Standing Orders provides that,

?



"the Committee to which a Bill is committed shall facititate public participation ahd shall-take

into account the views and recommendations of the pubtic when the Committee malies its

report to the House". Pursuant to the provisions of Standing Order 127, the Mental Health

(Amendment) Bilt, 2018 (Senate Bill No.32), has been committed to the Committee for

consideration and thereafter submission of a report to the House.

The Mental Health (Amendment) Bill, 2Ol8 (Senate Bill No.32), seeks to impose obligations on

each level of government to address the issue of accessibility to mental health services including

care. treatment and rehabilitation of persons with mentat illness. Further, the Bill prop6ses to
incorporate within the membership of Kenya Mental Health Board representation of the

county governments, review the membership of the Kenya Mental Health Board frdm the

current iourteen executive members to nine in order to make the workings of the Council

more efficient and representative.

Therefore. this is to inform you that the Departmental Committee on Health thall be holding
public hearings on Thursday 13th February,2Ol9 in the Mini-Chamber, First Floor, County Hall,
Parliament Buildings at IO.OO am to seek public views on the above mentioned ['
Consequently, this is to invite you to make presentations during the hearings. 

b

Our liaison officer for this purpose is Mr. Benjamin Magut, Committee Clerk who may be

reached on Tetephone No. 0712 974 966 and email bmagut@Parliament.go.ke or
bemack2@gmail.com.

Yoursg.
JEREMIAH UU. NDOMBI
For: CLERK OF THE AL ASSEMBLY
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MIhIUTES OF THE THIRTEENTH SITTtr\G (13TH) OF TITE DEPARTMENTAL

CoMMITTEE ON HEALTH IIELD IN BOARDROOM 8'H FLOOR, UKULIMA

sa.bco BITTLDING oN TUESDAY 10rH MARCIr,2020 AT 9.30AM.

PRESENT

1. The Hon. Sabina Chege, MP - Chairperson

2. The Hon. Dr. Swarup Ranjan Mishra, MP - Vice-Chairperson

3. The Hon. Dr. Eseli Simiyu, MP

4. The Hon. Dr. James Nyikal, MP

5. The Hon. Dr.James Kipkosgei Murgor, MP

6. The Hon. Muriuki Njagagua, MP

7. The Hon. Dr. Mohamed Dahir Duale, MP

8. The Hon. Stephen Mule, MP

9. The Hon. David Ochieng', MP

10. The Hon. Martin Peters Owino, MP

I l. The Hon. Esther M. Passaris, MP

lZ.The Hon. Mercy Wanjiku Gakuy4 MP

13. The Hon. Patrick Munene Ntrviga, MP

14. The Hon. Tongoyo Gabriel Koshal, MP

15. The Hon. Zachary Kwenya Thuku, MP

ABSENT WITH APOLOGY

l. The Hon. Prof. Mohamud Sheikh Mohamed, MP

2. The Hon. Alfred Agoi Masadia, MP

3. The Hon. Gladwell Jesire Cheruiyot, MP

4. The Hon. Kipsengeret Koros, MP

IN ATTENDAIYCE

NATIONAL ASSEMBLY SECRETARIAT

1. Muyodi Emmanuel

2. Lynette Otieno

3. Maureen Kweyu

Clerk Assistant III

Legal Counsel I

Audio Officer
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MIN. NO.NA/DC.IV2020/57: PRELIMINARIES

The Chairperson called the meeting to order at9.42 a.m. and said a prayer. After that, the
meeting proceeded to business.

MrN. No. NA/DC.[72020/58: ADoprIoN oF AGENDA
The committee adopted the agenda as hereunder after being proposed by Hon. Dr. James
Kipkosgei Murgor, MP and seconded by Hon. Stephen Mule, Mp.

AGEI\DA

l. Prayers

2. Adoption ofthe Agenda

3. Substantive Agenda

Adoption of the Mental Hearth (Amendment) Bil, (senate Bil No.32 of 20rg)

MIN. NO.NA/DC.IV2O2O/59 :

oF 2018)

The Committee considered and adopted the report on the Mental Health (Amendment) Bill,
(Senate Bill No. 32 of 2018) after being proposed by the Hon. Muriuki Njagagua, Mp and
seconded by Hon. Martin Peters Owino, M.p. as follows:_

CLAUSE 5

THAT clause 5 of the Bill be amended in the proposed new part IA -(a) in section 2C (g) by deleting the words ,,in the Republic,,;

(b) in section 2D by-
(i) inserting the word "to" immediately after the word ,,relating,, appearing in

subsection (1)(c);

(ii) deleting the word "the" appearing in subsection (lXd) immediately before the

word "countlz',;

(iii)deleting the words "including children, women, youth and elderly persons,,

appearing in subsecrion (l)(h) (ii);

(iv)deleting the word "Governor' appearing in subsection (2)(a) and substituting
therefor the word ,.count5z executive committee',; and

(v) inserting the word "the" immediately before the word "National,, appearing in
subsection (2)(e).

2



(c) in section2E-
(i) in subsection (3) by deleting paragraph (a) and substituting therefor the

following new paragraph-

(a) that one person is nominated to represent each of the

following-
(i) supporters, guardians or representatives of persons with

mental illness in the countY;

(ii) mental health practitioners in the county;

(iii) youth in the county;

(iv)persons with disabilities in the county; and

(v) religious organizations in the county.

(ii) in subsection (4) by deleting the words "shall serve for a single term of three

years and shall not be eligible for reappointment" and substituting therefor the

following word "shall serve for a term of three years renewable once."

(d) bV inserting the following new subsection immediately after subsection (5) -
(6)A county mental health council shall conduct it business and affairs in accordance with

the Schedule with the necessary modifications.

CLAUSE 6

THAT Clause 6 of the Bill be amended in the proposed new Part II-
(a) in section 3A(2) by deleting the word "medical" appearing paragraph (a);

(b) in section 3C(3)-

(i) deleting the word "the" appearing in the peremptory statement immediately

after the word "inform";

(ii) inserting the word "the" immediately before the word "supporter" appearing in

paragraph (a).

(c) in section 3D by -
(D inserting the word "where suitable" immediately before the word

"private" appearing in subsection (l);

(ii) deleting the word "fair' appearing in subsection (2) and substituting

therefor the words "highest standard of "; and

(iii) deleting the words "this section' appearing in subsection (4) and

substituting therefor the words "subsections (2) and (3)'"

3

(d) in section 3E by-



(i) deleting the words "whether within or outside a health facility,, appearing in
subsection (2)(a); and

(ii) deleting subsection (4).

(e) in section 3F by inserting the words "or any other written law', immediately after the
words "Act' appearing in subsection (2).

(f) in section 3H (2) by-

(i) deleting the words "mental" appearing in the peremptory statement;

(ii) deleting paragraph (c); and

(iii)deleting paragraph (g);

(g) in section 3I (2) by deleting the word "the doctor of the person with mental illness,,
appearing in paragraph (d) and substituting therefor the words ,,a medical
practitioner".

(h) bV deleting section 3K.

CLAUSE 7

TrrAT clause 7 (a) of the Bill be amended in the proposed new subsection (2)__

(a) in paragraph (a)by-

(i) deleting the words "in a mental

subparagraph (i);

(ii) deleting the words ,,in a mental

subparagraph (ii);

(iii)deleting the words "in a mental

subparagraph (iii); and

(iv)deleting the words "in a mental

subparagraph (iv);

health

health

health

health

care

care

care

care

set

set

set

set

up" appearing in

up" appearing in

up" appearing in

up" appearing in

(b) in paragraph (d)by deleting the words "two persons" and substituting therefor the
word "one person"-

(c) by inserting the following new paragraph immediately after paragraph (e) -

4



"(ea) one person nominated by the Law Society of Kenya; and"

CLAUSE 10

THAT Clause 10 (a) of the Bill be amended-

(a) in the proposed new subsection (1C) by inserting the words "of Mental Health"

immediately after the word "Director"; and

(b) in the proposed new subsection (lD) by inserting the words "of Mental Health"

immediately after the word "Director".

CLAUSE 14

TIIAT Clause 14 (b) of the Bill be amended by deleting the proposed new subsection (2A)

and substituting therefor the following-

(2A) A county mental health council may, by notice in the Gazette,
designate such a place within a county health facility in the respective county as

the county mental health council may consider necessary as a mental health
unit.

CLAUSE 15

THAT Clause 15 of the Bill be amended-

(a) in the proposed new section 98 by deleting the word "medical" appearing in the

peremptory statement in subsection (2);

(b) in the proposed new section 9C (1) by deleting paragraph (b) and substituting therefor

the following-

(b)body corporate, to a fine not exceeding five million for the first conviction

and ten million for any subsequent conviction.

CLAUSE 17

TIIAT Clause l7 of the Bill be amended in the proposed new section l0 -

(a) in subsection (1) by deleting the word "mental" appearing in paragraph (a); and

(b) in subsection (4) by deleting the word "fort-two" appearing in paragraph (a) and

substituting therefor the word "sixt1i".

5



CLAUSE 22

THAT Clause 22 (b) of the Bill be amended in the proposed new section (lA) by deleting the
words "who is carer or relative of that person" appearing in paragraph (d).

CLAUSE 26

TIIAT Clause 26 (c) of the Bill be amended in the proposed new subsection (3) by deleting
the peremptory statement and substituting therefor the foilowing-

"(3)Upon presentation of a person to a health facility under subsection (2), the person in
charge of the health facirity shail, within twenty-four [sg1.5 -,,

CLAUSE 28

THAT Clause 28 of the Bill be amended in the proposed new section 17 by inserting the
following new subsections immediatery after subsection (6) -

(7) A member of the Kenya Defence Forces shall not be dismissed from service by
virtue of being admitted to a mental facility or unit under this section or otherwise
seeking treatment under this section.

(8) The provisions of this section shall apply to a member of the National police
Service, with the necessary modifications, subject to the provisions of the National
Police Service Act, 2oll and guidelines set by the National police Service
Commission.

CLAUSE 32

THAT Clause 32 of the Bill be amended in the proposed new section 2oA (2) by inserting
the following new paragraph immediately after paragraph (c) _

"(ca) a duly appointed supporter of the person with mental illness.,,

CLAUSE 35

THAT Clause 35(a) of the Bill be amended in the proposed new subsection (lB) by delering
the words "by inserting the following new subsection immediately after subsection (l),,
appearing in paragraph (bxiii).

CLAUSE 36

THAT Clause 36 of the Bill be amended in the proposed new section 2ae) by inserting the
following new paragraph immediately after paragraph (a)_

"(aa) a mental health practitioner;.,,

CLAUSE 37

THAT clause 37 of the Bill be amended in the proposed new part XII-

(a) in section 27(3) by inserting the word "guardian" immediately after the word
"supporter";
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(b) in section 28 (2) by inserting the word " or movable" immediately after the word
"immovable" appearing in paragraph (a);

' (c) in'section 3l by deleting the words "on its own motion" appearing in subsection (l).

CLAUSE 43

TIIAT Clause 43 of the Bill be amended in the proposed new section 45 by deleting the
words "leaves, is removed or" appearing in subsection (l).

CLAUSE 49

THAT Clause 49 of the Bill be amended by deleting the words "five hundred thousand,, and
substituting therefor the word "one million".

CLAUSE 51

THAT Clause 5l of Bill be amended by inserting the following new subsection immediately
after subsection (2)

(2) At the commencement of this Act, any person who, immediately before the
commencement of this Act was a member or staffof any of the Boards proposed to be
reconstituted under this Act shall be deemed to be a member or staff of the
reconstituted Board for the unexpired period of his or her term of service.

(3) At the commencement of this Act, all the funds, assets and other property, both
movable and immovable, which immediately before such date were vested in any of
the Boards shall by virtue of this sub-section, vest in the new Board under this Act.

(4) At the commencement of this Act, all rights, powers and liabilities, whether
arising under any written law or otherwise which immediately before such date were
before such date were vested in, imposed on or enforceable against any Board shall,
by virtue of this sub-section, be deemed to be vested in, imposed on or enforceable
against the respective new Board.

(3)The Cabinet Secretary shall constitute the new Board within six months of the
commencement of this Act.

CLAUSE 52

THAT Clause 52 of Bill be deleted.

MIN. NO.NA/DC.IV2020/60: ADJOURNMENT

There being noSother business, the meeting adjourne d at 12.17 p.m.

sign.............\*.,... n,t"......1.L.1...U.n,.*...i.::?.p.

7

(Chairperson)



MINUTES OF THE TWELVETH SITTING (12TH) OF THE DEPARTMENTAL

COMMITTEE ON HEALTH HELD IN COI{FERENCE ROOM, THE SHAZA

HOTEL ON SATURDAY 7rH MARCH, 2020 AT 2.30 P.M.

PRESENT

l. The Hon. Sabina Chege, MP - Chairperson

2. The Hon. Dr. Eseli Simiyu, MP

3. The Hon. Dr.James Kipkosgei Murgor, MP

4. The Hon. Dr. Mohamed Dahir Duale, MP

5. The Hon. Muriuki Njagagua, MP

6. The Hon. Prof. Mohamud Sheikh Mohamed, MP

7. The Hon. Gladwell Jesire Cheruiyot, MP

8. The Hon. Esther M. Passaris, MP

9. The Hon. Patrick Munene Ntwiga, MP

10. The Hon. Zacha:ry Kwenya Thuku, MP

ABSENT WITH APOLOGY

l. The Hon. Dr. Swarup Ranjan Mishra, MP

2. The Hon. Dr. James Nyikal, MP

3. The Hon. Stephen Mule, MP

4. The Hon. Alfred Agoi Masadia MP

5. The Hon. David Ochieng', MP

6. The Hon. Martin Peters Owino, MP

7. The Hon. Kipsengeret Koros, MP

8. The Hon. Tongoyo GabrielKoshal, MP

9. The Hon. Mercy Wanjiku Gakuya, MP

Vice-Chairperson

IN ATTENDAI\CE

NATIONAL ASSEMBLY SECRETARIAT

l. Muyodi Emmanuel

2. Lynette Otieno

3. Maureen Kweyu

Clerk Assistant III

Legal Counsel I

Audio Offrcer
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MIN. NO.NA/DC.IV2020/53: PRLLIMINARIES
The Chairperson called the meeting to order at2.32 p.m. and said a prayer. After tha! the
meeting proceeded to business.

MIN. NO. NA/DC.IV2020/54: ADOPTION OF,AGENDA
The Committee adopted the agenda as hereunder after being proposed by Hon. prof.

Mohamud Sheikh Mohamed, Mp and seconded by Hon. zachary Kwenya Thuku, Mp.

AGENDA

l. Prayers

2. Adoption of the Agenda

3. Substantive Agenda

Clause by clause consideration of the Mental Health (Amendment) Bill, 20lg

MIN. NO.NA/DC.[V2O2O/55 :

2018

Upon considering the Mental Health (AmendmenQ Bill, (Senate Bill No. 32 of 20lg) and the
submissions from the stakeholders the Committee recommended the following amendments.

CLAUSE 43

THAT Clause 43 of the Bill be amended in the proposed new section 45 by deleting the
words "leaves, is removed or', appearing in subsection (l).

CLAUSE 49

THAT Clause 49 of the Bill be amended by deleting the words "five hundred thousand,,and
substituting therefor the word',one million,,.

CLAUSE 5I

THAT Clause 5l of Bill be amended by inserting the following new subsection immediatel v
after subsection (2)

(2) At the commencement of this Act, any person who, immediately before the
commencement of this Act was a member or staff of any of the Boards proposed to be
reconstituted under this Act shall be deemed to be a member or staff of the
reconstituted Board for the unexpired period of his or her term of service.

(3) At the commencement of this Act, ail the funds, assets and other property, both
movable and immovable, which immediately before such date were vested in any of
the Boards shall by virtue of this sub-section, vest in the new Board under this AcL

(4) At the commencement of this Act, all rights, powers and liabilities, whether
arising under any written law or otherwise which immediately before such date were

2



before such date were vested in, imposed on or enforceable against any Board shall,
by virtue of this sub-section, be deemed to be vested in, imposed on or enforceable
a[ainst the respective new Board.

(3)The Cabinet Secretary shall constitute the new Board within six months of the
commencement of this Act.

CLAUSE 52

TIIAT Clause 52 of Bill be deleted.

MIN. NO.NA/DC.IV2020I56: ADJOURITMENT

There being {o other business, the meeting adjoumed at3.07 p.m.
I

sign..........f*r--..... p"t"....1.fl,...M.n:*,.*.:.3)

(Chairperson)
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MINUTES OF THE ELEVENTH SITTING (IITH) OF TIIE DEPARTMENTAL

CqMMTTTEE ON TmALTH ImLD IN CONFERENCE ROOM, THE SHAZA

HOTEL ON SATURDAY 7rH MARCH, 2O2O AT 9.30 A.M.

PRESENT

l. The Hon. Sabina Chege, MP - Chairperson

2. The Hon. Dr. Eseli Simiyu, MP

3. The Hon. Dr.James Kipkosgei Murgor, MP

4. The Hon. Dr. Mohamed Dahir Duale, MP

5. The Hon. MuriukiNjagagua, MP

6. The Hon. Prof. Mohamud Sheikh Mohamed, MP

7. The Hon. Gladwell Jesire Cheruiyot, MP

8. The Hon. Esther M. Passaris, MP

9. The Hon. Patrick Munene Ntwiga, MP

10. The Hon.Zachary Kwenya Thuku, MP

ABSENT WrTH APOLOGY

1. The Hon. Dr. Swarup Ranjan Mishra, MP

2. The Hon. Dr. James Nyikal, MP

3. The Hon. Stephen Mule, MP

4. The Hon. Alfred Agoi Masadia, MP

5. The Hon. David Ochieng', MP

6. The Hon. Martin Peters Owino, MP

7. The Hon. Kipsengeret Koros, MP

8. The Hon. Tongoyo Gabriel Koshal, MP

9. The Hon. Mercy Wanjiku Gakuya, MP

- Vice-Chairperson

IN ATTENDANCE

NATIONAL ASSEMBLY SECRETARIAT

1. Muyodi Emmanuel

2. Lynette Otieno

3. Maureen Kweyu

Clerk Assistant III

Legal Counsel I

Audio Officer
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MIN. NO.NA/DC.IU2020/49: PRELIMINARIES
The Chairperson called the meeting to order at 9.37 a.m. and said a prayer. After that, the
meeting proceeded to business

MIN. NO. NA/DC.IV2020/50: ADOPTION OF AGENDA
The Committee adopted the agenda as hereunder after being proposed by Hon. Gladwell
Jesire cheruiyot, MP and seconded by Hon. patrick Munene Ntwiga, Mp.

AGEI\DA

l. Prayers

2. Adoption of the Agenda

3. Substantive Agenda

clause by clause consideration of the Mental Health (Amendment) Bill, 20lg

MIN. NO.NA/DC.IV2O2O/51 :

2018

Upon considering the Mental Health (Amendment) Bill, (Senate Bill No. 32 of 20lg) and the
submissions from the stakeholders the committee recommended the following amendments.

CLAUSE 32

THAT clause 32 of the Bill be amended in the proposed new section 20A(z) by inserting
the following new paragraph immediately after paragraph (c) _

"(ca) a duly appointed supporter of the person with mentar illness.,,

CLAUSE 35

THAT Clause 35(a) of the Bill be amended in the proposed new subsection (lB) by deleting
the words "by inserting the following new subsection immediately after subsection (1),,
appearing in paragraph (bXiii).

CLAUSE 36

THAT Clause 36 of the Bill be amended in the proposed new section 2ae) by inserting the
following new paragraph immediately after paragraph (a)_

"(aa) a mental health practitioner;.,,

CLAUSE 37

THAT clause 37 of the Bill be amended in the proposed new part XII-

(a) in section 27(3) by inserting the word "guardian" immediately after the word
"supporter";

2



(b) in section 28 Q) by inserting the word " or movable" immediately after the word
o'immovable" appearing in paragraph (a);

' (c) in section 31 by deleting the words "on its own motion" appearing in zubsection (l).

MIN. NO.NA/DC.IV2020I52: ADJOURIIMENT

There being noff business, the meeting adjourned at 12.05 pm.

D^t" )!., ...m.no.A.+. 
-D. LpSign.

(Chairperson)

\l
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MIIYUTES OF THE TENTH SITTING (1OT') OF THE DEPARTMENTAL

CqMMITTEE ON HEALTH HELD IN COIYFERENCE ROOM, THE SHAZA

HOTEL ON TRTDAY 6rH MARCH, 2020 AT 2.30 P.M.

PRESENT

1. The Hon. Sabina Chege, MP - Chairperson

2. The Hon. Dr. Eseli Simiyu, MP

3. The Hon. Dr.James Kipkosgei Murgor, MP

4. The Hon. Dr. Mohamed Dahir Duale, MP

5. The Hon. MuriukiNjagagua, MP

6. The Hon. Prof. Mohamud Sheikh Mohamed, MP

7. The Hon. Gladwell Jesire Cheruiyot, MP

8. The Hon. Esther M. Passaris, MP

9. The Hon. Patrick Munene Ntwiga, MP

10. The Hon. Zachary Kwenya Thuku, MP

ABSENT WITH APOLOGY

1. The Hon. Dr. Swarup Ranjan Mishrq MP

2. The Hon. Dr. James Nyikal, MP

3. The Hon. Stephen Mule, MP

4. The Hon. Alfred Agoi Masadia, MP

5. The Hon. David Ochieng', MP

6. The Hon. Martin Peters Owino, MP

7. The Hon. Kipsengeret Koros, MP

8. The Hon. Tongoyo Gabriel Koshal, MP

9. The Hon. Mercy Wanjiku Gakuya, MP

Vice-Chairperson

IN ATTEhIDANCE

NATIONAL ASSEMBLY SECRETARIAT

1. Muyodi Emmanuel

2. Lynette Otieno

3. Maureen Kweyu

Clerk Assistant III

Legal Counsel I

Audio Offrcer
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MIN. NO.NA/DC.II/2020/45: PRELIMINARIES
The chairperson called the meeting to order at 2.43 p.m. and said a prayer. Thereafter, the
meeting proceeded to business.

MrN. No. NA/DC.rv2020l46: ApoprloN oF AGETIDA
The committee adopted the agenda as hereunder after being proposed by Hon. Dr.Dahir
Duale, MP and seconded by Hon. Esther M. passaris, Mp.

AGEIIDA

l. Prayers

2. Adoption of the Agenda

3. Substantive Agenda

clause by clause consideration of the Mental Health (Amendment) Bill, 20lg

MIN. NO.NA/DC.III2020/47 :

2018

upon considering the Mental Health (Amendmeng Bill, (senate Bill No. 32 of Z1lg)and the
submissions from the stakeholders the committee recommended the following amendments.

CLAUSE 14

THAT Clause 14 (b) of the Bill be amended by deleting the proposed new subsection (2A)
and substituting therefor the following-

(2A) A county mental health council Ta1 by notice in the Gazette,
designate such a place within a county health acility in the respective-county asthe county mental health council mly consider necessary as a mental healthunit.

CLAUSE 15

TIIAT Clause 15 of the Bill be amended-

(a) in the proposed new section 98 by deleting the word ..medical,, appearing in the
peremptory statement in subsection (2);

(b) in the proposed new section 9C (l) by deleting paragraph (b) and substituting therefor
the following-

(b)body corporate, to a fine not exceeding five million for the first conviction
and ten million for any subsequent conviction.

2



CLAUSE 17

TrrAT clause l7 of the Bill be amended in the proposed new section l0 -

(a) in subsection (l) by deleting the word "mental" appearing in paragraph (a); and

(b) in subsection (4) by deleting the word "fort-two" appearing in paragraph (a) and

substituting therefor the word "sixt5/".

CLAUSE 22

THAT Clause 22 (b) of the Bill be amended in the proposed new section (1A) by deleting the

words "who is carer or relative of that person" appearing in paragraph (d).

CLAUSE 26

THAT Clause 26 (c) of the Bill be amended in the proposed new subsection (3) by deleting
the peremptory statement and substituting therefor the following-

"(3)Upon presentation of a person to a health facility under subsection (2), the person in
charge of the health facility shall, within twenty-four [es-5 -,,

CLAUSE 28

TIIAT Clause 28 of the Bill be amended in the proposed new section 17 by inserting the
following new subsections immediately after subsection (6) -

(7) A member of the Kenya Defence Forces shall not be dismissed from service by
virtue of being admitted to a mental facility or unit under this section or otherwise
seeking treatment under this section.

(8) The provisions of this section shall apply to a member of the National Police Service,

with the necessary modifications, subject to the provisions of the National Police Service

Act,20l I and guidelines set by the National police Service commission

MIN. NO.NA/DC.IU2020I48: ADJOURIIMENT

There being ng other business, the meeting adjoumed at 5.05 pm.
I
| ,,:1tsign............}iS.;.... D"t......J.:{ .....i1ruf. lolo

'f

(Chairperson)
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MII{UTES OF TIM NINTH SITTING (9'') OF THE DEPARTMENTAL

CO]VIN,IITTEE ON HEALTH IIELD IN COI{FERENCE ROOM, TIIE STHZA

HOTEL ON FRTDAY 6rH MARCH, 2020 AT 9.30 A.M.

PRESENT

l. The Hon. Sabina Chege, MP - Chairperson

2. The Hon. Dr. Eseli Simiyu, MP

3. The Hon. Dr.James Kipkosgei Murgor, MP

4. The Hon. Dr. Mohamed Dahir Duale, MP

5. The Hon. Muriuki Njagagua, MP

6. The Hon. Prof. Mohamud Sheikh Mohamed, MP

7. The Hon. Gladwell Jesire Cheruiyot, MP

8. The Hon. Esther M. Passaris, MP

9. The Hon. Patrick Munene Ntwiga, MP

10. The Hon.Zachary Kwenya Thuku, MP

ABSENT WITH APOLOGY

l. The Hon. Dr. Swarup Ranjan Mishra, MP

2. The Hon. Dr. James Nyikal, MP

3. The Hon. Stephen Mule, MP

4. The Hon. Alfred Agoi Masadia, MP

5. The Hon. David Ochieng', MP

6. The Hon. Martin Peters Owino, MP

7. The Hon. Kipsengeret Koros, MP

8. The Hon. Tongoyo Gabriel Koshal, MP

9. The Hon. Mercy Wanjiku Gakuy4 MP

- Vice-Chairperson

IN ATTEI\DAI\CE

NATIONAL ASSEMBLY SECRETARIAT

l. Muyodi Emmanuel

2. Lynette Otieno

3. Maureen Kweyu

Clerk Assistant III

Legal Counsel I

Audio Officer
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MIN. NO.NA/DC.IV2020/41: PRELIMINARIES
The chairperson called the meeting to order at g.47 a.m. and said a prayer. Thereafter, the
meeting proceeded to business.

MIN. NO. NA/DC.IV2020/42: ADOPTION OF AGENDA
The committee adopted the agenda as hereunder after being proposed by Hon. Dr.James
Kipkosgei Murgor, Mp and seconded by Hon. Muriuki Njagagua, Mp.

AGENDA

l. Prayers

2. Adoption of the Agenda

3. Substantive Agenda

clause by clause consideration of the Mental Health (Amendment) Bilt, 20lg

MIN. NO.NA/D C.IU2O2O/43 :

2018

upon considering the Mental Health (Amendment) Bill, (Senate Bill No. 32 of 20lg) and the
submissions from the stakeholders the committee recommended the following amendments.

CLAUSE 5

THAT clause 5 of the Bill be amended in the proposed new part IA 
-(a) in section 2C (g) by deleting the words ,,in the Republic,,;

(b) in section 2D by-
(i) inserting the word "to" immediately after the word ,.relating,, 

appearing in
subsection (lXc);

(ii) deleting the word "the" appearing in subsection (l)(d) immediately before the
word "count5z,, ;

(iii)deleting the words "including children, women, youth and elderly persons,,
appearing in subsection (l)(h) (ii);

(iv)deleting the word "Govemor' appearing in subsection (2)(a) and substituting
therefor the word ,,count5/ executive committee,,; and

(v) inserting the word "the" immediately before the word ',National,,appearing in
subsection (2Xe).

(c) in section2E 
-

(i) in subsection (3) by deleting paragraph (a) and substituting therefor the
following new paragraph_

(a) that one person is nominated to represent each of the foilowing_

2



(i) supporters, guardians or representatives of persons with mental illness in

the county;

(ii) mental health practitioners in the county;

(iii) youth in the county;

(iv)persons with disabilities in the county; and

(v) religious organizations in the county.

(ii) in subsection (4) by deleting the words "shall serve for a single term of three

years and shall not be eligible for reappointment" and substituting therefo,: the

following word "shall serve for a term of three years renewable once."

(d) bV inserting the following new subsection immediately after subsection (5) -
(6)4 county mental health council shall conduct it business and affairs in accordance witt the

Schedule with the necessary modifications.

CLAUSE 6

THAT Clause 6 of the Bill be amended in the proposed new Part II-
(a) in section 3A(2) by deleting the word "medical" appearing paragraph (a);

(b) in section 3C(3)-

(i) deleting the word "the" appearing in the peremptory statement immediately

after the word "inform";

(ii) inserting the word "the" immediately before the word "supporter" appeari:rg in

paragraph (a).

(c) in section 3D by-
(i) inserting the word "where suitable" immediately before the word

"private" appearing in subsection (l);

(ii) deleting the word "fair' appearing in subsection (2) and substitutin;3

therefor the words "highest standard of "; and

(iiD deleting the words "this section' appearing in subsection (4) and

substituting therefor the words "subsections (2) and (3)."

(d) in section 3E by-
(i) deleting the words "whether within or outside a health facility" appearing rn

subsection (2)(a); and

(ii) deleting subsection (4).

(e) in section 3F by inserting the words "or any other written law" immediately after the

words "Act' appearing in subsection (2).
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(f) in section 3H (2) by-

(i) deleting the words "mental" appearing in the peremptory statement;

(ii) deleting paragraph (c); and

(iii)deleting paragraph (g);

(g) in section 3I (2) by deleting the word "the doctor of the person with mental illness,,
appearing in paragraph (d) and substituting therefor the words ,,a medical
practitioner".

(h) bV deleting section 3K

CLAUSE 7

TIrAT clause 7 (a) of the Bill be amended in the proposed new subsection (2!__
(a) in paragraph (a)by-

(i) deleting the words "in a mental health care set up" appearing in subparagraph (i);
(ii) deleting the words "in a mental health care set up" appearing in subparagraph (ii);
(iii)deleting the words "in a mental health care set up" appearing in subparagraph (iii);

and

(iv)deleting the words "in a mental health care set up" appearing in subparagraph (iv);
(b) in paragraph (d)by deleting the words "two persons" and substituting therefor the word

"one person"-
(c) by inserting the following new paragraph immediately after paragraph (e) -"(ea) one person nominated by the Law Society of Kenya; and,,

CLAUSE TO

TIIAT Clause l0 (a) of the Bill be amended_

(a) in the proposed new subsection (lC) by inserting the words ,.of Mental Health,,
immediately after the word..Director,,; and

(b) in the proposed new subsection (1D) by inserting the words',of Mental Health,,
immediately after the word ,,Director,'.

MIN. NO.NA/DC.IV2O2O/44 : ADJOURNMENT

meeting adjoumed at 12.45 pmThere being other business, the

Date.... i;,lt IM kecuSign

(Chairperson)
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MII\UTES OF TITE SECOND SITTING (2ND) SITTING OF TIIE DEPARTMENTAL

CqMMITTEE ON HEALTH HELD IN MINI CHAMBER, COI]NTY HALL, IST

FLOOR, , PARLIAMENT BUILDINGS ON TUESDAY 13TH FEBRUARY,2O2I' AT

10.00 am.

PRESENT

l. The Hon. Sabina Chege, MP - Chairperson

2. The Hon. Dr. Eseli Simiyu, MP

3. The Hon. Dr. James Nyikal, MP

4. The Hon. Dr. Mohamed Dahir Duale, MP

5. The Hon. Dr.James Kipkosgei Murgor, MP

6. The Hon. Stephen Mule, MP

7. The Hon. Muriuki Njagagua, MP

8. The Hon. Prof. Mohamud Sheikh Mohamed, MP

9. The Hon. Martin Peters Owino, MP

10. The Hon. Esther M. Passaris, MP

I 1. The Hon. Gladwell Jesire Cheruiyot, MP

l2.The Hon. Tongoyo GabrielKoshal, MP

ABSENT WITH APOLOGY

l. The Hon. Dr. Swarup Ranjan Mishr4 MP

2. The Hon. Alfred Agoi Masadia, MP

3. The Hon. David Ochieng', MP

4. The Hon. Kipsengeret Koros, MP

5. The Hon. Mercy Wanjiku Gakuy4 MP

6. The Hon. Patrick Munene Ntwiga, MP

7. The Hon. Zachary Kwenya Thuku, MP

- Vice-Chairperson

IN ATTEIYDANCE

NATIONAL ASSEMBLY SECRETARIAT

l. Mr. Benjamin Magut

2. Mr. Muyodi Emmanuel

3. Ms. Lynette Atieno

4. Winnie Kizia

Senior Clerk Assistant

Clerk Assistant III

Legal Counsel I

Media Relation Officer
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STAI(EHOLDERS

l. The Kenya National commission on Human Rights (KNCHR);
2. NANGA Board Members;
3. Waringa Wagema, a Community Mental Health Worker.
4. True North Society;
5. Validity;and
6. Safe Hands Organisation on behalf of -(i) Tunawiri CBO;and

(ii) Speak Mind Love Organisation

MIN. NO.NA/DC.IU2020/007: PRELIMINARIES
The Chairperson called the meeting to order at 10.15 am and invited Members present and
the stakeholders for a round of introductions. After tha! the meeting proceeded to business.

MIN. NO. NA/DC.IV2020/008: ADOPTION OF AGENDA
The Commiftee adopted the agenda as hereunder after being proposed by Hon. Stephen Mule,
MP and seconded by Hon. Dr. James Nyikal, Mp.

AGENDA

1. Prayers

2. Adoption of the Agenda

3. Substantive Agenda:

The Public hearing on the Mental Health (Amendment) Bill2019

MIN. NO.NAIDC.IV2O2OIOO9:

The Committee received memorandum from the following individuals and institutions
following a call for memoranda through the print media o, I0* October, zotg ;"aa letter
dated 6s February, 2020.

l. The Kenya National Commission on Human Rights (KNCHR)
2. NANGA Board Members
3. Waringa Wagema - Community Mental Health Worker
4. True North Society
5. Validity
6. Safe Hands Organisation on behalf of -i. Tunawiri CBO;and

ii. Speak Mind Love Organisation.
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As relates to the Bill the stakeholders submitted as follows-

'., I

1. THE KENYA NATIONAL COMMISSION ON Ht MAN RIGHTS (KNCHR)

Clause 5 - The Commission recommended that there be representation in the County Mental

Health Councils of at least one member from organizations that advocates/represent persons

with mental health conditions or users of mental health services.

They said it would ensure that perspectives from persons in need of mentalhealth care and/or

users of mental health services and those with lived experience are properly represented in

the Council and its deliberations.

And it will also be in line with article a(3) of the Convention on the Rights of Persons with

Disabilities which provides for the close consultation and active involvement of persons with

disabilities in decision-making processes that concern issues related to them.

Clause 6 - Proposes to introduce clause 3K which recognizes the right of a person with a
mental illness to equal recognition before the law and enjoyment of rights on an equal basis

with other persons in all aspects of life. In addition, the Bill recognizes the role of a

'supporter' who should act in accordance with the will and preference of the person with a

mental health condition.

Clause 6 3I (3) (d) - provides that a supportive decision-making agreement should be attested

by two or more witnesses, one of whom should be the doctor of the person with a mental

health condition. They proposed to change from doctor to 'mental health practitioner' which
encompasses a broader range of mental health professionals, given the dearth of 'doctors' in
some parts of the country. The rationale for this is that it should be as easy as possible to

appoint a supporter and the law must not make the process challenging. If effecting a

supporter is difficult, the <iefault position will remain that of 'representative' which is

contrary to article 12 of the CRPD.

Clause 6 3I - should provide a draft form for appointment of a supporter to give users of
mental health services a concrete idea about what a supportive decision-making agreement

comprises.

Clause 6 3I - The Commission welcomed this clause which elaborates on the role of the

supporter. Recognition of this role is in line with article l2(3) of the UN Convention on the

Rights of Persons with Disabilities which places an obligation on States Parties to provide

access by persons with disabilities to the support they may require in exercising their legal

capacity.

Clause 9 Section 5 - The Commission made the following proposals in terms of the functions

of the Board:

Review of use of restraint/seclusion- In order to support a complete ban on the use of
seclusion and restraint, the Commission proposed that the Board be given an express mandate

to review reports of restraint and seclusion by mentalhealth facilities.

Clause 14 - The Commission called for an absolute ban on the use of seclusion and restraint

in mental health facilities and removal of clause 9E.

The ban should be accompanied by a national strategy working towards the ban of seclusion

and use of restraint in mental health facilities to be developed by the Mental Health Board in

consultation with organizations of persons with disabilities.

3



They said that inclusion of organizations of persons with disabilities is in Iine with articlea(3) of the GRPD and is critical in ensuring ihut p.rron, with lived exp".iqc", of mentalhealth conditions, families and researchers input into the strategy. The national strategywould address challenges and support mental health providers is they *ork-io*urds theabsolute ban on restraint and seclusion which is prevalent in practice. In any event, seclusionand restraints should not be used on children/minors.

Clause l5 - The commission was concerned that the Bill under clause l5 proposes to retainunder proposed new section 9E provisions that allow for seclusion and restraint incircumstances prescribed under the Bill, the prescribed procedures and ,po, ur,horization bya mental health practitioner. The commifte; on the Rights of persons with Disabilities aswell as the Special Rapporteur on Torture and other cruJ, Inhuman o, o"g.uai.,g Treatmentor Punishment have called for an end to all coercive and non-conse-nsual"psychiatric
interventions including the use of restraint and seclusion as it amounts to torture and ill-treatment.

The observations are made in light of the mental, emotional and physical harm that users ofmental health services- have experienced or are likely experience from the use of seclusionand restraint. Kenya is a signatory to the Conveniion'against Torture and other Cruel,Inhuman or Degrading Treatment or Punishment which p.oiid", for the 
"ur"rrt" prohibitionagainst torture under article 2 of the convention. It is on this basis that the commissionstrongly recommended that the new proposed clause 9E be removed and provides for theabsolute ban of the use of seclusion and restraint.

clause 17 Section l0 - The Commission proposed that the issues proposed for guidelinesshould be legislated upon rather than being Ieft to guidelines to ensure better protection andsafeguards for users of mental health facilities.

clause 22 section.l0- - clause 22(lA)(a) provides that an application for involuntarytreatment can be made by a supporter of the person with a mental health condition. The roleof a supporter is to act in accordance to the will and preferences of the individual. Involuntarycommitment is inherently about admitting and treating an individual without his/her consent(otherwise, the person would voluntarily admit th-emselves to hospital). Implicating asupporter in involuntary treatment would damage the relationship of trust ihat siould existbefween the individual3nd his/her supporter, whose main role is to give effect to the person,swill and preferences. In involuntary treatment, the expressed will and pr"fe."n"" of theindividual is to not receive treatment.

commission called for the removal of the proposed provisions on involuntary admission inthe Bill specifically clause 22 of the Biil to Lnrrr" compliance with the cRpD.concomitantly, the State should develop a wide range of community-based services thatrespond to the needs of persons with disabilities and reipect the person,s autonomy, choices,dignity and privacy, including peer support and other alternatives to the medical model ofmental health as urged by the Committee on the Rights of persons with Disabilities in itsConcluding Observations to Kenya.

clause 25 - Emergency treatment - The commission emphasized on the importance of theprotection of the rights of the patients.

clause 32 - The commission noted that the supporter is not identified as one of the personswho can initiate such review. The Commission iroposed that this should be rectified, as thereview of mental health status is a positive measure which the supporter should be able to
support the person with a mental health condition initiate.

It is on this basis that the Cornmission recommended that:

4



a) The Bill must not allow the supporter to act against the expressed will and preferences of
the person with a mental health condition. Therefore, clause 22(l4t)(a) should be deleted.
)a

b) The Bill should make the process of appointing a supporter easy, including by providing a

sample form for designating supporters and by ensuring that the supportive decision-
making agreement can be attested by any mental health practitioner (the term 'mental

health practitioner' is defined in Clause 3 of the Bill).

c) The Bill should permit the supporter to initiate review of mental health status under Clause

32 (20A) (2).

Clause 37 - Proposes to amend section 26 of the Mental Health Act to the effect that a
supporter should be able to apply for an order for the management of the estate of a person

with a mental health condition. The role of a supporter is to act in accordance to the will and

preferences of the individual. Unless the person with a mental health condition in the support

agreement expressly gives the supporter power over property, the supporter, whose main role

is to give effect to the person's will and preferences, should not initiate proceedings to

manage the property of the person with a mental health condition. If this role (which is

contrary to article 12(5) of the CRPD) must remain in the Bill, the same should be carried out

by a representative.

2, NANGA BOARD MEMBERS
NANGA recommended a practice known as Diversion which advocates for placing
offenders in mental health treatment instead of prison or jail. It often takes one of two
forms.

a) Forensic Psychiatric Hospitalization:- Offenders who have been found not
guilty by reason of insanity are to be sent to forensic Psychiatric mental health
hospitals such as Mathare Mental and Referral Hospital. Which can be spread in
different counties these facilities do confine people like prisons and jails do. The
aim should be to rehabilitate rather than to punish.

b) Mental Health Courts:- These courts are for offenders who have mental health
concerns but don't qualify for the insanity defense. Judges may offer defendants
reduced sentences in exchange for getting treatment. In many cases, a defendant
may not go to jail or prison at all.

Occupational safety and health administration for correctional officers -given the

stressful and dangerous conditions experienced by correctional officer there is need to come

up with policies and programs with a specific purpose of enhancing officers well-being.

Psychiatric Medication -
NANGA recommended for subsidization or tax exemption for mental health drugs, expansion

of insurance coverage for prescription drugs, promotion of the establishment of managed

behavioral health care organizations.

They also recommended for provision of prosecutorial powers to the Pharmacy and Poisons

Board (PPB) and the Pharmaceutical Society of Kenya (PSK) -to arrest quacks and curb

dumping of antipsychotic drugs like Risperdal.

Lastly they recommended for offering of tax havens to Pharmaceutical Manufacturers of
Mental Health Drugs, Appropriation vote to Universities and research Institutes on mental

health.
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clause 28 section l7 - Admission and Discharge of Members of rhe Armed Forces.

ry$GA emphasized on the importance of Mental health provisions on the members of thedefence forces.

3. WARINGA WAGEMA - COMMUNITY MENTAL HEALTH WORKER
support Systems - she noted that there is need to invest in the support system of a personliving with a mental health condition, they 

-should 
be empowered to know what they arelooking at, Iistening to and how to take dignified action and empathetic care.

4. TRUE NORTH SOCIETY
True North organization, was created to lead the way through action, to pay the militaryveterans back for their service by ensuring war wounds do not ti.nit tn"i, lif. 

";p";.nces andtragically, life expectancy. It is against this background that they made their contribution asfollows-

clause 28 Section 17 - Admission and Discharge of Members of rhe Armed Forces

i' They proposed that there should be more collaboration by military health unitsand external civilian hospitals to which they are referred. Such collaborationwill involve psychiatrists and psychologists on both ends.
ii' In the section describing the action taken when a member of the armed forcessuffers a mental illness, the rights of the officer should be upheil and theiremployment not terminated on the grounds of illness/in"apa"itation.

They further submitted as follows:
(i) The constitution of Kenya 2010, in article a3. Qa) provides that,,every person has theright to the highest attainable standard of health, which includes ttre riihi to healthcareservices"' This is also in line with the strategic objectives and prioriry-areas of Vision2030, the Kenya Health Policy (2014-20301 ana tneltobal commltmenis. It goes withoutsaying that every Kenyan citizen needs tette. rn"Intul health care and to live in anenvironment that is psychologically safe for them.
(ii) Their key priority issue is with the armed security personnel; persons in the NationalPolice Service, The Kenya Prisons, The Kenya wildlife Service, rr," i"ryu DefenseForces, military veterans and their families. Members of the armed ,""rrity p".ronn"lface unique challenges to their mental health and general wellbeing. The nature of theirjob is stressful i1a1d of its self, coupled with the strains on family, finances and otherintegral aspects of their lives and this is_why it is important to stand in the gap and ensurethey receive befter mental health care when in active service and upon retirement or deathin the case of families left behind.
(iii)They funher proposed the following practical solutions to deal with mental health issue inthe Armed forces -

(a) Ensure funding for mental and behavioral management for both active servicepersonnel and their families is a revolving annual requirement with its independent
vote cemented by an authority to incur expenses. This vote should cover wounded andretired personnel, widows, orphans and vulnerable children to support reintegration
and transition.

(b) Include mental health screening as a requirement during recruitment. This screeningought to include screening for drugs use such as and not limited to cocaine, khat,heroin and majiuana.
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(c) Establishment of mental wellness units in the various security services stations andj ' 
guirisons country wide.

(d) Establishment of an armed security informed facility and program in Mathari hospital

which is fully equipped with personneltrained in the care of armed security.

(e) Capacity building in skills, techniques and knowledge for medical care givers within
the inter-disciplinary spectrum in for example but not limited to; Psychological First

Aid, Skills for recovery, incident command systems, critical incidence management

skills population and behavior management in disaster and crisis, professional

supervision, addressing moral injury and commanders guilt, response moderation and

resilience building and eclectic approaches in trauma care

(f) Capacity building in skills, techniques and knowledge for non-medical professionals

especially those in humanitarian spheres in for example but not limited to; psycho-

education, incident command systems, psychological first Aid and professional

supervision.

(g) Repeal the section in the Defense Forces Standing Orders that criminalizes solider

suicide and denies the family financial compensation.

5. VALIDITY
Validity has been working in Kenya on mental health rights since 2010 and published a

report on the right to legal capacity of persons with mental disabilities in 20l4.Validity has

also been involved in advocacy around the drafting of the Mental Health (Amendmen| Bill
2018 taking into consideration international human rights standards, specifically the

Convention on the Rights of Persons with Disabilities ("CRPD"), the Protocol to the African

Charter on Human and Peoples Rights on the Rights of Persons with Disabilities in Africa, as

well as rights enshrined under Article 54 of the Kenyan Constitution and the Persons with
Disabilities Act of 2012.

They submitted as follows-
Clause 3 Section 2 - they noted that the Bill is replete with discriminatory and derogatory

Ianguage which attacks the dignity of persons with mental disabilities as citizens of Kenya.

In addition, the Constitution of Kenya states that a person with any disability is entitled to be

treated with dignity and respect and to be addressed and referred to in a manner that is not

demeaning. At present, the Bill uses derogatory terminology and phraseology which has been

widely rejected by persons with mental disabilities and undermines their dignity, including
referring to people as: "person suffering from mental disordei', "person suffering from
mental illness", "psychopathic and person" and"mental sub normality".

Clause 6 - Rights of persons with mental illness.
Informed consent in the field of health refers to the process whereby explicit information is

provided to a person in a language and format they can access and which is relevant for them

to decide on whether or not to have a particular treatment, to choose from a range of options,

to deny treatment, or to participate in a particular experiment.

The validity of informed consent is premised upon the full disclosure of appropriate

information to a person who is then permitted to make a voluntary choice.

a
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A recent ruling from Australia further elaborated on informed consent, stating that a personcannot be deemed to lack the capacity to give informed consent simply by making a decisionthat others consider to be unwit" u""ording to their individual values and situation. Toimpose upon persons with mental disabilitiel a higher ii."sr,olo of capacity, and to affordthem less respect for personal autonomy and inaividual dignity, ,i- 
- 

p.lple withoutdisabilities, would be discriminatory.

For instance, while Section 38 recognizes the right to informed consent to treatment, andparticipation in development of a treatment plan, Section 3c (z) proceeds to deny that rightby substituting the decision making with a representative.

In so doing, this approach fundamentally undermines the principle that health care andtreatment should only be provided on the basis of informed consent, and should be removed

The concept of 'representative' should be removed from the Biil and replaced wittt a legatguarantee that persons with mental disabilities 
-have 

the right to ieceive support irtexercising their legal capocity to make their own decisions.

rn 2015, the Government of Kenya received concluding observations of the cRpDcommittee following- the first peritdic review oi irr"- 
"orntry under the cRpD. TheCommittee called on the Government of Kenya to _

(a) Eliminate all formal and informal substituted decision-making regimes and replace themwith a system of supported decision-making, in line with the committeeis GeneralComment No. I (2014) on equal recognition before the law;(b) Repeal legislation and practices thai allow for the deprivation of legal capacity on thebasis of impairment, in particular of persons with' intelle"trut uial* 'ps-yctrosociat
disabilities, and adopt Ineasures to prohibit the deprivation of legal capacity on acustomary basis;

(c) support and facilitate ongoing initiatives to implement Article l2 cRpD, includingresearch by the Kenya National commission on Human Rights (.,KNCHR,,) and themodels of supported decision-making spearheaded by representative organisations ofpersons with disabilities; and
(d) Develop training and information campairys for the pubric about the contents and scopeof the right to legal capacity in all ur"u, of Iife of p"..or. with disabilities, ensuring theinvolvement of all relevant stakeholders.

other clauses that should be considered in light of the right to supported decision makinginclude clause 3K where it is proposed that courts can determine whether a person has legalcapacity and can appoint a representative; clauses on consent to treatrnent (3B), right toparticipate in treatment planning (3c), right to u""".J information (3H), right torepresentation (3r), seclusion and restraint (bE), informed consent (9D), conditions foremergency admission and treatment (l5A), and review of mentalhealth,'t ,,i, fzoaj

clause 3F alludes to admission via the criminar procedure code.

In compliance with Article 14 CRPD, legislative reforms should remove the possibility thatAccused persons can be placed under indeterminate criminal detention on the basis of theirmental status or the presence of an actuar or perceived disabirity.

t
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Clause 15 - Establishment of mental health facilities

In its pre3ent form, the Bill would legalise abusive practices which breach Constitutional
protections and the human rights of persons with mental disabilities including legislating to
enable involuntary detention, forced treatment, seclusion, restraint and electro-convulsive
therapy ("ECT").

Clause 9D provides that mental health treatments may be authorised by a representative

without the informed consent of the person concerned. This means that the Bill allows for the

treatment of people without their consent. Involuntary psychiatric intervention/treatment is

contrary to the rights to health on the basis of informed consent and personal integrity
guaranteed under Articles 25 and 17, respectively, of the CRPD. Certain forms of involuntary
treatment are also likely to amount to torture or ill-treatment in contravention of Article l5
CRPD and the Convention against Torture.

Further, the option of empowering "representatives" to consent to treatment or hospitalisation

of people without their consent or against their will undermines their legal capacity. This is a

serious misunderstanding and misconstruction of the concept of "support" which is set out

under Article 12 of the CRPD and Article 7 of the Protocol to the African Charter on the

Rights of Persons with Disabilities.

(i) The concept of 'representative' should be removed from the Bill and replaced with a

legal guarantee that persons with mental disabilities have the right to receive support in
exercising their legal capacity to make their own decisions.In 2015, the Government of
Kenya received concluding observations of the CRPD Committee following the first
periodic review of the country under the CRPD.7 The Committee called on the

Government of Kenya to -
(e) Eliminate all formal and informal substituted decision-making regimes and replace them

with a system of supported decision-making, in line with the Committee's General

Comment No. I (2014) on equal recognition before the law;
(0 Repeal legislation and practices that allow for the deprivation of legal capacity on the

basis of impairment, in particular of persons with intellectual and/or psychosocial

disabilities, and adopt measures to prohibit the deprivation of legal capacity on a

customary basis;
(g) Support and facilitate ongoing initiatives to implement Article 12 CRPD, including

research by the Kenya National Commission on Human Rights ("KNCHR") and the

models of supported decision-making spearheaded by representative organisations of
persons with disabilities; and

(h) Develop training and information campaigns for the public about the contents and scope

of the right to legal capacity in all areas of life of persons with disabilities, ensuring the

involvement of all relevant stakeholders.

Other clauses that should be considered in light of the right to supported decision making
include Clause 3K where it is proposed that courts can determine whether a person has legal

capacity and can appoint a representative; clauses on consent to treafirent (38), right to
participate in treatment planning (3C), right to access information (3fD, right to
representation (3I), seclusion and restraint (9E), informed consent (9D), conditions for
emergency admission and treatment (l5A), and review of mental health status (20A)

Clause 9E allows for the use of seclusion and physical restraint. The CRPD Committee, as

wellas the
Special Rapporteur on Torture and other Cruel, Inhuman or Degrading Treatment or
Punishment, have both called for an end to all coercive and non-consensual psychiatric

9
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interventions including the use of restraint and seclusion as such practices may amount totorture or ill-treatment, violating Article l5 CRPD.

The application of seclusion and restraints as provided in 9E cannot be regarded as justifiableand these possibirities shourd be expricitry p.oiibit"d und". the ra*.

Clause 22 - PART VI - INVOLUNTARY PATIENTS 14.

They proposed that emergency admissions, should only be held for 24 hours, the choice toretain such draconian and coercive measures will also result in forced detention anddeprivation of liberry in conflict with CRpD Arlicle 14.

Deprivation of liberty on the grounds.of actual or perceived ,,mental 
illness,, or mentaldisability is unjustified, a position which has been auihoritatively stated by the trN SpecialRapporteur on Torture, Inhuman and Degrading Treatment or punishment,g the cRpDcommittee,g and more recently in the Protocol to the African charter on Human andPeoples' Rights on the Rights of persons with Disabilities.

In their concluding observations on Kenya's report, the cRpD committee called on theGovernment of Kenya to amend its legislation io p.or,iuit involuntary placement and, inparticular, to repeal provisions of the rraent_11 Health a"iiigsq), and ro amend the personsDeprived of Liberty Act 2015, which allow detention' for the purpose of psychiatrictreatment, and ensure that new legislation is fully compatible with Article 14 of theConvention in all cases.

The above refers to clauses 2l and 22 on the procedure of admission for ,,involuntary
patients" where a family member can have a person admitted without their consent. Furtherthe Police have the 

P.9y.. to escort a person for admission at a mental health facility. clauses45 and 49 of the Bill make reference to aiding escape of a person from a mental healthfaciliry or permitting them to reave unrawfu[y co-mmits'an offence.

Clause 25 - emergency admission and treatment

The concept of 'representative' should be removed from the Bill and replaced wirh a legalguarantee that persons witlt mental disabilities 
-have 

the right lo ^receive 
support inexercising their legal capacity to moke their own decisions.In 2015, the Govemment ofKenya received concluding observations of the CRPD committee following the first periodic

i;:"* 
of the country under the GRPD.7 The comminee called on the Gor""rr.n"ri of Kenya

(i) Eliminate all formal and informal substituted decision-making regimes and replace themwith a system of supported decision-making, in line with the Committee,s GeneralComment No. 1 (2014) on equalrecognition Uefore the law.
0) Repeal legislation and praciices that-allow for tne aeprivation of legal capacity on thebasis of impairment, in particular of persons with'intellectual ald/or'psychosocialdisabilities, and adopt measures to prohibit the deprivation of regar cJpacity on acustomary basis;
(k) Support and facilitate ongoing initiatives to implement Article l2 cRpD, includingresearch by the Kenya National commission on Human Rights (,,KNC#,,) and themodels of supported. decision-making spearheaded by representative organisations ofpersons with disabilities; and
(l) Develop training and information campaig!: P. the pubric about the contents and scopeof the right to legal capacity in all u..ur of life of poront with disabilities, ensuring theinvolvement of all relevant stakeholders.

a
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Other clauses that should be considered in light of the right to supported decision making

inc{ud6 dause 3K where it is proposed that courts can determine whether a person has legal

capacity and can appoint a representative; clauses on consent to treatment (38), right to
participate in treatment planning (3C), right to access information (3H), right to
representation (3J), seclusion and restraint (98), informed consent (9D), conditions for

emergency admission and treatment (l5A), and review of mental health status (20A

Clause 32 - Review of mental health status

The concept of 'representative' should be removed from the Bill und replaced with a legal
guarantee that persons with mental disabilities have the right to receive support in
exercising their legal capacity to make their own decisions. In 2015, the Government of
Kenya received concluding observations of the CRPD Committee following the first periodic

review of the country under the CRPD.7 The Committee called on the Government of Kenya

to-

(m)Eliminate all formal and informal substituted decision-making regimes and replace them

with a system of supported decision-making, in line with the Committee's General

Comment No. I (2014) on equalrecognition before the law;
(n) Repeal legislation and practices that allow for the deprivation of legal capacity on the

basis of impairment, in particular of persons with intellectual and/or psychosocial

disabilities, and adopt measures to prohibit the deprivation of legal capacity on a

customary basis;
(o) Support and facilitate ongoing initiatives to implement Article l2 CRPD, including

research by the Kenya National Commission on Human Rights ("KNCHR") and the

models of supported decision-making spearheaded by representative organisations of
persons with disabilities; and

(p) Develop training and information campaigns for the public about the contents and scope

of the right to legal capacity in all areas of life of persons with disabilities, ensuring the

involvement of all relevant stakeholders.

Other clauses that should be considered in light of the right to supported decision making
include Clause 3K where it is proposed that courts can determine whether a person has legal

capacity and can appoint a representative; clauses on consent to treatment (3B), right to
participate in treatment planning (3C), right to access information (3FD, right to
representation (3J), seclusion and restraint (9E), informed consent (9D), conditions for
emergency admission and treatment (l5A), and review of mental health status (20A

As relates to the Bill they further submitted as follows-

Various aspects of the Bill are welcome, notably the objects and guiding principles
contained in sections 2A and 28, including the restatement of obligations of national
and county governments to provide mental health services in the community, to
promote the highest attainable standard of health and protections of the rights and

dignity of persons with mental disabilities. We also welcome Section 2D on
promoting community-based services that aims at ensuring inclusion in the

community. These commitments are positive contributions towards realisation of
Article 19 of the CRPD and Article l0 of the Protocol to the African Charter of the

Rights of Persons with Disabilities in Africa.
The concept of 'representative' should be removed from the Bill and replaced with a

legal guarantee that persons with mental disabilities have the right to receive support

in exercising their legal capacity to make their own decisions. In 2015, the

Govemment of Kenya received concluding observations of the CRPD Committee

11



{

following the first periodic review of the country under the cRpD.7 The committeecalled on the Government of Kenya to _iii' Eliminate all formal and informal substituted decision-making regimes and replacethem with a system of supported decision-making, in line with the Committee,sGeneral com.ment No. l (20r4) on equarrecognition Lefore the law;iv' Repeal legislation and practices,that allow ro.'trr" J"p.ivation of legal capacity on thebasis of impairment, in particular of persons with intelle"ruui u,iauo. [ry"toso"iutdisabilities, and adopt measures to prbhibit the deprivation of l"g"i-";."ity on acustomary basis;
v' Support and facilitate ongoing initiatives to implement Article 12 cRpD, includingresearch by the Kenya Nationar commission o, Hrrun Rights (,,KNCHR,,) and themodels of supported decision-making spearheaded by representative organisations ofpersons with disabilities; and

vi' Develop training and information campaigns for the public about the contents andscope of the right to legal capacity in all areas of life of persons witf aisaullities,
.. ensuring the invorvement of arr rerevant stakehorders.vii' other clauses that should be cons.idered in light oi,t " right to supported decisionmaking include clause 3K where it is propos"i ttrut courts can determine whether aperson has legal capacity and can apfoint a representative; clauses on consent totreatment (3P),_ right to participate. in treatment planning fgCl, ,igii to accessinformation (3H), right to represintation (3J), s""lurion and restraint (98), informedconsent (9D), conditions for emergency admiision and rreatment (l5A), and review ofmental health status (20A).

6. SAFE-HANDS ORGANISATION oN BEHALF oF _ TUNAwIfu cBo; AND
SPEAK MIND LOVE ORGANIZATION

Safe-Hands is a non-profit organization based organization registered under the societies act.Its objectives are: To create mental health awareness and breal the stigma in the 
"ommunity;to influence Policy change through lobbying decision Inuk".. to improve mental healthservices and capacity buirding through trai;in;s una *o.t riofr.

As relates to the Bill they submitted as follows_

The government should ensure subsidization of mental illness medication and facilities. Thisshould include expanding of the National Health Insurance Fund (NHIF) packages to providecoverage for mental disorders.

Do away with the penal code section that criminalizes suicide. Suicide should be viewed as a

I:J.?'J*'th 
disorder' Individuals who attempt suicide should be assessed first before being

t

MIN. NO.NA/DC.IV2020/10: ADJOURNMENT

There being no other business, the meeting adjourned at 1.34 pm. It was agreed that the datesfor the nextgneeting would be communicaied.

Sign.........t.. Date.........:......t11i: .i , ,, ,,.',-t \)

(Chairperson)
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