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Mr. Speaker sir,
The Standing

pursuant to standing order 218(3) of the Standing

Second Schedule, the Committee is mand

settlement, housing, environment, forestry, wildlife, mining,

PREFACE

Committee on Lands, Environment and Natural Resources is established
Orders of the Senate. As set out in the

ated to consider all matters relating to lands and

water resource management and

development.

Committee Mem bership

The Committee comprises of the following Members.
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At the sitting of the Senate held on 16™

Sen. Paul Mwangi Githiomi, MP Chairperson

Sen. Philip Mpaayei, MP Vice-Chairperson
Sen. Njeru Ndwiga, EGH, MP
Sen. Gideon Moi, CBS, MP

Sen. (Dr.) Lelegwe Ltumbesi, MP
Sen. George Khaniri. ~iGH, MP
Sen. Johnes Mwzruma, MP

Sen. (Arch.) Sylvia Kasatiga, MP

Sen. Issa Juma Boy. MP

A
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June, 2020 the Honourable Speaker of the Senate,

reportec to the Senate that a Petition has been submitted through the Cierk, by Ms. Carole

Karuga on behalf of the Kenya Privat

e Sector Alliance (KEPSA) regarding the I.ands Registry

processes.

The salient issues raised in tie said Petition are as follows-

a) Thatin iine with its core manaate to help Kenya be glob

ally competitive in deing business,

KEPSA recognizes that clearly defined legislation, high quality land administration system

and equal access to property rights is essential for enabling businesses to expand their

operations and that, the absence of land ownership protections in a country,
are likely to hinder

leaves

investors opén to Jand disputes or property seizures, outcomes which

direct investment relating to land and property development projects;



b) That, the Ministry of Lands and Physical Pl

d)

)

U’v

land registries. The I.aw Society

anning has been issuing notices on closure of
the Central and Nairobj Registries for purposes of conducting audit on all land records in

. . . . . . tl -
the registries, with the most recent notice having been issued on 12 February, 2020;

That the arbitrary closures will result to an enormous negative impact on the economy with

regard to the overall global ranking on the case of doing business and access to credit in

Kenya. Lending institutions are not able to offer credit due to unreliable data from the land

registry, court cases filed arising from poorly maintained records or forgeries resulting in

delay in transactions and processes that would likely undo the progress made in the country

on matters relating to land reforms;

That the audits were being conducted without the involvement of the relevant stakeholders

who possess expertise on matters relating to land information management systems;

That the Ministry issued a public notice in April, 2018 in relation to the preparation of

online services aund online processing of land transactions at the '2nd registry to digitize
of Kenya on 5™ April, 2018, wrote to the Cabinet
Secretary, Ministry of Land and Physical Planning, regarding the legal issucs alfecting the
new oniine services and requested for suspension of the online services and online
processing of land transactions. - ! !

That through the intervention of the Courts, it was agreed that the Ministiy establishics a

task force 1o develop guidelines for the implementation of an clectronic registration and

con&%yancing system;

That the Ministry of Land constituted a task force on electronic Jand transactions,

registration, Conveyancing and other refated activities in August, 2818, Thai the task force

reseried its report o the Ministry which claborated amone other 1ssti=s. the recommended
] g ;

guidelines for the implementation of ar electronjc registration and conveyance system;

That the task force presented its report to the Ministry, but the report was never publicized

and that some of the recommendations made were already being implemented despite the

report not being publicized. Kev amono the recarmmandne -



Business Law (Amendment) Bill, 2019 which introduced the electronic system of

processing documents;

1) That Regulations operationalizing the Land Information Management System were

June, 2019 and submitted to the Clerk of the National Assembly on 1°

published on 28"
and referred

August, 2019. The regulations were thereafter tabled in the National Assembly
to the Committee on Delegated Legislation which tabled its report on 13" November, 2019,

recommending for the annulment of the regulations. This report was adopted on 25"

November, 2019 in the National Assembly, effectively annulling the regulations.

J) That following the annulment of the regulations, the Ministry has continued to unlawfully

implement the ILand Information Management Svystem without the proper statutory
p g Y prop 3

backing; and

k) That the land registry is poorly administered resulting to misplaced records, wrong

stamiping of documents and delayed transactional pesiods.

The Petitioner therefore prays that the Senate intervenes in the matter and undertakes an

investigation with a view of ensuring that the Ministry of Lands and Physical Planning ceases

implementation of the Land Information Management System, pending formulaticn and

establishment of proper guidelines/regulations on the implementation of the same.

Pursuant to the.above provisions of the Constitution, tlie Petition to Parliament {Procedure)
Act and the Standing Orders, the Commiitee is mandated ‘o cousider the Petition and respond

o the Petitioner within the prescribed period

o enrole a judicious disposal of the Petition, the Commiitee resoived to conduct an inquiry on

1 issues raised in the Petition. In this regard the Committee invited the Petitioner tc a meeting

{ the Committee for the Petitioner to elaborate further on the issues raised in the Petition and

-supply supporting evidence on the issues raised.

The Petitioner, accompanied by members of Land Sector Board of KEPSA, appeared

before the Committee on 1™ July, 2020 and on 9" Julv. 2020 af the mastine ~c -



Committee with the Cabinet, Secretary Ministry of I.and

and Physical Planning. The
Petitioners rangin g fromv

arious sectors within KEPSA were al

lowed by the Committee to
engage the Cabinet Secretary directly

and were able to deliberate on some of the issues in

contention.

The Committee now submits this Report as its Response to the Petitioner pursuant to section
5(3) of the Petition to Parliament (Procedure) Act and standing order 232 (2) of the Senate
Standing Orders.
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Mr. Speaker Sir,

It is now my pleasant duty and privilege, on behalf of the
» Environment and Natural Resources on the Petition by

Committee, to present this Report of

the Standing Committee on Lands

Kenya Private Sector Alliance (KEPSA) regarding the Lands Registry processes.

SEN. MWANGI PAUL GITHIOMI, M.P.

CHAIRPERSON, SENATE STANDING COMMITTEE ON LAND,
) ENVIRONMENT AND NATURAL RESOURCES
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CHAPTER I

INTRODUCTION

At the sitting of the Senate held on 16" June, 2020 the Honourable Speaker of the

Senate, reported to the Senate that a Petition has been submitted through the Clerk, by

Ms. Carole Karuga on behalf of the Kenya Private Sector Alliance (KEPSA), regarding

the Lands Registry processes.

(a)

(b)

(c)

The salient issues raised in the Petition are as follows-
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That, in
doing business, KEPSA recognizes that clearly defined le gslallon high
quality land administration system and equal access to property rights is
essential for enabling businesses to expand their operations and that, the
absence of land ownership protections in a country, leaves investors open to
land disputes or property seizures, outcomes which are likely to hinder direct
investment relating to land and property development projects;

That, the Ministry of Lands and Physical Planning has been issuing notices on
closure of the Central and Nairobi Registries for purposes of conducting audit
on all land records in the registries, with the most recent notice having been
issted on 12% February, 2020;
That the arbitrarv closures will résuli to an enormous negative umpact on tie
econcimy with regard to the overall global ranking on the ease of doing
business and access 1o cre-Lt in Kenya. L ending institutions are not ~ble (o
offer credit due to unreliable data from ths land registry, court cases filed
arising from poorly maintained re cords or forperies resulting in delay in
transactions and processes that would iikely undo the progress made in the

country on matters relating to land reforms;

. | Senate Standing Committee on Land, Environment & Natural Resources



(d)

()

(h)

That the audits were being conducted without the involvement of the relevant

stakeholders who possess expertise on matters relating to land information

management systems;
That the Ministry issued a public notice in April, 2018 in relation to the

preparation of online services and online processing of land transactions at the
land registry to digitize land registries. The Law Society of Kenya on 5" April,

2018, wrote to the Cabinet Secretary, Ministry of Land and Physical Planning,

regarding the legal issues affecting the new online services and requested for

suspension of the online services and online processing of land transactions.
That through the intervention of the Courts, it was agreed that the Ministry

establishes a task force to develop guidelines for the implementation of an

electronic registration and conveyancing system;

That the Ministry of Land constituted a task force on electronic land

transactions, registr ation, conveyancing and other related actlvmes in August,

2018. Thac the task force presented its report to the Ministry Wth : etaporated

among other issies, the recommended guidelines for the implementation of an

electronic registration and conveyance system;

force pr csented its report to the Ministr Yy, but the report was never
being

That the task
pubhclzed and that some of the Lecommcndatlons made were already

implemented despite the report not being publicized. Key among the

recommendation was enactment of the Business Law (Amendent) Bill, 2019

which intrcduced the clectronic system of pr ocessing dociimeants:

That Regulations opel atlonahzmg the Land Information Mana gement System

Were published on 23 3" tune, 2019 and submitted to the Cletk of the National’
Asserbly on i August, 2019. The 1cgulat10ns Wweie 1heleaﬁel tabled in the

National Assemb1y and referred to the Committee on Delegated Legislation -

which tabled its report on 3% November, 2019, recommending for the

| Senate Standing Committee on Land, Environment & Natural Resources
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annulment of the regulations. This report was adopted on 25" November, 2019

in the National Assembly, effectively annulling the regulations.

(j) That following the annulment of the regulations, the M istry has continued to

unlawfully implement the Iand Information Management System without the
proper statutory backing; and

(k) That the land registry is poorly administered resulting to misplaced records,

wrong stamping of documents and delayed transactional periods.

\

The Petitioner, therefore, prays that the that the Senate intervenes in the matter and

undertakes an investigation with a vievw of ensuring that the Ministry of Lands and

Physical Planning ceases implementation of the Iand Information Management

System, pending formulation and establishment of proper guidelines/regulations on the

implementation of the same.

Pursuant to standing order 232{1) ui the Standing Orders of the Senate, the Petition was

committed to the Land, Environment ard Natural Resources Committee.

atural Resources

-_—
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LEGAL BASIS FOR PETITIONS
Petitions to the Senate are governed by the Constitution, tl

(Procedure) Act, No. 22 0f 2012 and the Senate Standing Orders.

1e Petition to Parliament

Article 37 of the Constitution provides that every person has the right, peaceably and

unarmed, to assemble, to demonstrate, to picket, and to present petitions to public

authorities while Article 1 19(1) of the Constitution provides that “every person has a

right to petition Parliament to consider any matter within its authority, including to

enact, amend or repeal any legislation.”

Section 5(2) of the Petition to Parliament (Procedure) Act, provides that « petition that

is tabled in Parliament under this Act shall be considered in accordance with the

Standing Orders of the relevant House. In this regard, standing order 232 of the Senate

Standing Orders provides as follows-
232. Commitial s Petitions

(1) |Every -Petition presented or reported pursuant to this Part, -shall stend

committed to the recevant Standing Committee.

(2) Whenever a Petition is committed to a Standing Committee, the Committee

shall, “in not more than si)'éty calendar days ﬁ")om the time of readz"ng the prayer,

respond lo the petitioner by way of a report addressed to the petitioner or

petitioners and iaid on the Table of the Senate and 1o debate- on or in-relation to z‘he

report shall be allowed, but the Speaker may, allow comments or observations in

relation to the Petition for naot more than thir 1y Minutes.

o

ndlng order 2? » requires the Clerk to, wm n ufteen r_iav" of tabl ipg of the report on

ape tt 101 undc. Sta"ldlllg Order 232 (Committal or ->¢» titions), %bx nit a copy of the

report o the pelltlonex or petitioners.

| | Senate Standing Committee on Land, Environment & Natural Resources



CHAPTER 2

CONSIDERATION OF THE PETITION

Approach taken by the Committee
be important to verify

In considering the Petition, the Committee observed that it would
The Committee therefore resolved to conduct an

[\

the facts alleged by the Petition.
inquiry on the issues raised in the Petition.

In this regard the Committee invited the Petitioner to a meeting of the Committee for
1er on the issues raised in the Petition and to supply and

Lo

the Petitioner to elaborate furtl
supporting evidence on the issues raised.
4. The Petitioner appeared before the Committee o 1¥ July, 2020 and later on during the
1e Committee to interrogate the matter with the Cabinet, Secretary
anning (Mol.PP) on 9t July, 2020. The Fetitioners

ere allowed by the Cemmittee to engage

meeting called by t]
Miriziry of Lands and Physical Pl
-ranging from various sectors within KEPSA w

the Cab:net Secretary directly and were able to deliberate on somie of the issues in

conteniion.
E i
Issues for Consideration
Pursuant to a letter Ref SEN/I)CS/LENR/Z/ZOZ‘G/ (34) dated

Committee invited the Cabinet Secretary Ministry of Lands end Piysical Planning to

I July, 2020, the

respord te the Petition by Kenya Privaie Sector Alliance (KEPSA) on the following issues:

(1) Closure 6 the Central and Nairobj Registries;

£)
() A nulment of the Land  Regisiration {(Electronic Load Transactions)

(2)
Regulations, 2019 (the 2019 Reguiations) & he continued  unlawfyl
implementation of the Land Information aragement Sysiem (LIM S); and

(3)  Poor administration of land registries countrywide.

" | Senate Standing Committee on Land, Environment & Natural Resources




1. Closure of the Central and Nairobi Registries

The Petitioner faults the Ministry for arbitrary closure of Central and Nairobi land

registries pursuant to a public notice issued on February 12, 2020, closing the registries

from February 24, 2020 to March 13,2020 for auditing of land records.

The Petitioner alleges that despite the Law Society of Kenya obtaining a court order

restraining the Ministry from the implementation of the notice, the Ministry did not comply

fully with the order. The Petitioner submitted to the Committee various correspondences

sent to the Ministry by Stakeholders in the land sector which the stakeholders identified

various challenges occasioned by the closure of the registries.

According to the Petitioner, the closure of the registries negatively affected the economy

due to delayed registration of transactions such as expiry of rates certificates, breach of

agreements and professional undertakings, compound interest die to failure to complete

registration of charges and other documents, 1nte1ests accruing on developers’ loans

resulting in massive losses, staff redundancies, a::d <elays in stamping of documents. The

~ Petitioner further raised concerns about the possibility ¢ interference with land records

* during the audit process.

y d A Sy s
Concern was also expressed over past closure of registries for purposes of digitization

tangible results leading to the apprehension that the current process may not

without any
in land processes in

yield ary tangible results and will perpetuate the uppv edictability

Kenya.

In respect of the diOitivﬂ-fion process, the Petiticner is also conc‘mued that the Mvv try is . -

unp}ementmg thc recy 'nmenriatu,p\ ol the report of the Taskforce on E!
and other related activities, yet the report has net

ectroiic Lard

Lransactmns, Reglstl-atlon.‘ (,.onveyance

been made public. A letier irom the aw Society of Kenya to the Cabinet Secretar y alsc

raised the concern that the title verification and digitization process has been largely

38 | Senate Standing Committee on Land, Environment & Natural Resources




undertaken by staff who lack the tr:

aining and technical knowhow to enable cfficiency and

integrity of data.

The Ministr

(a)

(b)

()

- documents for registration in the period (annexure

vy of Lands and Physical Planninge res vonded as follows:

issued the public notice for closure of Central and Nairobi regjstries

The Ministry
between February 24 ang March 13, 2020 to allow for internal audit of land

records. This was in response to numerous complaints of missing records

(annexure I(a) is the public notice on closure).

In a subsequent notice, the Ministry clarified that the registries would allow

registration of urgent transactions including Court orders, bank charges sand

discharges (annexure 1(Db) is the public notice on clarification)

The Court in Nairobj High Court Petition No. 58 of 2020 issued an order on

February 24, 2020 requiring the Ministry to re-open the registries.

Conscquenﬂy) the registries were opened and the Ministry received 1313
2 is an excerpt of the

Presestation Book for the period of closure).

The Ministry held a meeting with the [aw Society of Kenya on Febrary 282020

to discuss, among other things, the issuc of closure of the registries.

The Ministry also had 4 meeting with KEPSA on March 9, 2000 where they

ckplaihed the reason for closure of the registries.

The audit process Was a pre-planned exercise vvith clearly defined protocols to

COSure szcui ity of the land rzcerds.

The 2019 repopt of the raskforee on Electronic [and Transactions Registration.
_ UL > & >

C‘onveyancing and Dther Related ACUVItLS s available on the Ministry’s website: .

www.lands.go ke.

Observatiosis of the Committee - , -
—=—=—<0il5 ol the Committee
-ands and Physical

The Committee agrees with the Petitioners that the Ministry of |

& | Senate Stan
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Planning is able to undertake a phased digitization of records so as to ensure business
continuity and to limit uncertainty in lands transactions. The Committee therefore urges the

Lands Registry to develop a plan for phased digitization of records in the Lands Registries

falling within the entire Nairobi Metropolitan Area.

The Committee also notes that the Ministry has made attempts at improving its customer
service. The Committee recommends that in respect of all affected registries, the Ministry

should set up a mechanism for recerving customer concerns and queries during the period

that the Registries will not be operating at full capacity. This may include the establishment

of a customer care desk, utilization of social media platforms to address concerns that may

be raised by interested parties, and establishment of a customer care email with set

timelines for responding to customer concerns.

The Committee observes that there is need for all public institutions to comply with all the

COVID-19 containment measures that have beern put in place by the Government. The

- Committee particularly takes note of the concers; raised iy the Cabinet Secretary on the

crowding of Land Registries and the high risk of spread ot the virus in the Registry as valid

and instead should device ways of dealing with the pandemlc and lean towards attaining
A

normalcy and énsure that services deliver "y is not advmsely affected.

The Committee also.recommends that the Ministry accedes fo the request by the Institute

of Surveyors that valuation, survey and title searches be classified as essentiz! services.

_ The Committee further notes and er.cour ages the MoLPP {4 hasten the process of digitizing

the records at the Registry and the launching of NLEVIS and prevails upon the Ministi y to

L,.‘here to their set deadline of September, 2620 i n respect of the Nairobi Registries.-

Annulment of the Land Registration (Electronic Land Transactions) Regulations,

2

—

4 | Senate Standing Committee on Land, Environment & Natural Resources




2019 and the continued unlawful implementation of the Land Information

Management System (LIMS)

KEPSA accuses the Ministry of negligence in relation to the annulment of the and

Registration (Electronic Land Transactions) Regulations, 2019 by failing to follow the

proper procedure for the approval of the Regulations by the National Assembly as follows:

a) Iailure to submit a regulatory impact Statement,

b) Failure to attach proof that sufficient public participation was conducted, brief statement

of all consultations and manner in which the consultations were undertaken, an outline of

the results of the consultations and a brief explanation of any changes made to legislation

as a result of the consultations.

¢) Failure to adhere to the Statutory timelines set to present the Regulations before the

National Assemb] ¥, seven (7) sitting days within publishing of the Regulations as provided
for under the Statutory Instruments Act without demonstrating any reason for the delay.

d) Unlawful implementation of I,I%S without proper statutory backing.

The Ministry of Lands and Physical Plam:-i,zw g respended as follows:
==pendced as follows:

lectronic Land T ransactions, Registr: ation, Conveydncmzz and other

the Land Act, 2012 and the

That the Taskforce on I
related activities unde1 the Land Refrlstlatlon Act, 2012,

Community Land Act, 2016 (‘the taskforce’) was appointed vide Gazette Notjce No. 7359

of August 3, 2018.-The taskforce comprised members frogn; Ministry of Lands & Fhysical

Planning, Naticral [and Commission, Council of Governors, professional bodies (Lav,

Socicty of Kenya, Kenya Institie of ] Planners hlsuwllon of Surveyors of Kenya and Town

and County Planrers Association of Kenya) and *and Development Governance Institute -

representing civil s ociety vrganizations.

Lhe taskforce was mandated o study and review the [.and Registration Act, 2012, the Land

chlstrauon (General) Regulations, 2019 and other land sector related laws with a view to

| Senate Slandmo Committee on Land, Environment & Natural Resources




formulating guidelines for electronic land registration, transactions -and conveyancing

system. The term of the taskforce ended on F ebruary 2, 2019 and taskforce presented to the

Cabinet Secretary its report (‘the report’’) and draft guidelines for the electronic

registration and conveyancing system.

Consequently, the Land Registration (Electronic Land Transactions) Regulations, 2019

(‘the 2019 Regulations’) were published on June 28, 2019 and submitted to the Clerk of the
National Assembly on August 1, 2019. The 2019 Regulations were tabled before the

Committee on Delegated Legislation (‘the Committee’) on August 6, 2019.

The Committee considered the 2019 Regulations and tabled its report before Parliament on

November 13, 2019 recommending annulment of the 2019 Regulations on the following

grounds:
1) The 2019 Regulations were contrary to Article 259 (11) of the Constitution as

consultation.switiy the National Land Commission was not adequately denzonsirated

and neither wvas it stated in the enabling clause.
11) The Ministry failed to demonstrate that it conducted enough public participation ia..,

the development of the Regulations contrary to Section 5 & S5A of the Statutory
i A i o

Instruments A'ct.

The Ministry failed to submit the 2019 Regulations to the National Assembly within
the statutory timeline contemplated by Section 11 (1) of the Statutory Instruments
Act.

Parliament adopted the recommendations of the Comuittes and annulled the 2019

Regulations on Noverher 25, 2019.
Observations of the Cominittee

The Commiftee observes that there is need for cerfainly in land matters and the need to
be occasioned by the digitization

protect legal transactions from the prejudices that may

9i | Senate Standing Committee on Land, Environment & Natural Resources




process as this is beyond the control of the parties and professionals involved in the

transactions.

That the Cabinet Secretary together with the Law Society of Kenya and the other

stakeholders should, without delay, jointly develop a framework for ensuring that the

sanctity of legal processes is not compromised by the digitization process. The framework

should address the concern of priority of legal documents, protection of professional

undertakings, matters regarding perfection of securities and any other relevant mitigation
measure that will sccure the sanctity of land transactions and ensure minimum prejudice to

all parties involved.

The Committee notes that the Proposed Joint Framework on Property Registration

2019-2020 contained in the letter dated 26 July, 2020 from the Law Society of Kenya to

the Cabinet Secretary for [ands forms a good basis for the development of the proposed

framework.

3. As far as the allegations of negligence. claimed in the Petition is concerned, the

Ministry responded as follows:
A Wl ol

A. Failure to submit 2 regulatory impact statement

The Ministry did not brepare a regulaiory impact statement on the proposed 2079

Regulations as re uired by Statutorv Instruments Act, 2013, However, the Ministry is at an
o 4 & .

aavanced stage of formulating new Regulations and has now prepared the regulatory

Impact statem=nt a5 required b Jaw.

B. Failure o attach proot of public pa rticipation

1) The Mmistry provided records to demonstrate that public participation was

undertaken. In their explanatory  memorandum submitted to Parliament, the

20 | Senate Standing Committee on Land, Environment & Natural Resources




Ministry provided a statement of all consultations and the manner in which the

consultations were undertaken throughout the Country

The report of the taskforce confirms that public participation was indeed conducted.

i1)

ii1) Copies of attendance lists for most of the meetings were made available to
Parliament. However, a few copies of these lists were mnadvertently missing from
the documents presented to Parliament.

v) Chapter Four of the report of the taskforce outlines the findings of the public

participation meetings which the taskforce took into consideration in formulating

the draft guidelines to support electronic land registration.

timeline set to present the Regulations

C. Failure to adhere to the statutory
, 2019 when it ought to have

The Regulations were submitted to Parliament on August 1

been submitted on July 30, 2019.

The delay was not insrdinate or intentional. It was an inadvertent oversight in the couiting
of the sittings of Parliament. Nonetheless, the Committee proceeded to cousider the

Regulations and made its recemmendations on the same.

A A A A
D. The continued unlawful implementation of the Land Information Management

System (LIMS)

1) In a notice issue on April 4. 201 8, .the Ministry notified the public that it would
y I Y p

comumence online fand registration through the e-Citizen platform. The move was

challenged by the Law Society of Kenya in Nairobi High Court Petition No, 144 of
2018 (L SK vs"A5"and 3 Others). | | |

ii) A consent agreement signed between the ;‘./fini's’t'i‘j'/: zna LSK was recoraed. The

‘Lell_'l'l'lS of the agreement were that 1,.SK would stay the suit whereas the Ministry

would set up a taskforce to develop guidelines for the implementation of an

electronic registration and conveyancing system. It was also agreed that the

| Senate Standing Committee on Land, Environment & Natural Resources
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following processes would continue to be carried out clectronically:
a Application for an official search
b. Payment of the officia] search
c. Payment of stamp duty on the property
d. Assessment of land rent
¢. Payment of land rent
. Registrations for transfer, charge, lease, caution/caveat, court orders and

consents and requests for valuation shal] tun-concurrently manually and

electronically
1) The Taskforce was appointed vide Gazette Notice No. 7859 of August 3, 2018. Tt

developed draft guidelines for electronic land transactions, which became the 1.and

Registration (Electronic Iand Transactions) Regulations, 2019 published under

Legal Notice No. 101 of 2019. The Regulations were however annulled by

Parliament for various reasons earlier indicated in our response.

V) The Ministry has continued to provide the online services in accordance with

conserif agreement between the Ministry and LSK as the process of formulating new
Regulaiions js being undertaken.

N b A i
Observations of the Committee

The Committee observes that valid concerns were raised by the Petitioners on the

Ministry’s lack of adherence to the statutory framework on statutory instrumenis which led

to the annulment ¢f the Land Registration (Electronic T and Transaction) Regiilations

\

2019,

The Commitfce rotes with concerii that land maiters are maiters that affect coundes and

& grave breach of the

8

therefz.e failure to table the Regulaticss 1 the Senate constitutes
: o
Constitution that will once again render the Regulations unconstitutional.
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4. Poor administration of land registries countrywide

KEPSA raised several areas of concerns on the administration of the land registries as

follows:
a) Due to inadequate and poorly trained staff at the land registries, there have been

cases of erroneous stamping of instruments.

b) There has been unprecedented rise in the number of cases of misplacement of

records at the Land Registry due to lack of file tracking system at the registries and

automation of the Presentation Book.

c¢) There is a huge challenge in getting access to Registrars resulting in inefficient and

slow resolution of issues and long transactional periods

d) There are instances where the Registrar requires the production of court
proceedings in order to recognize court orders leading to delays in some
transactions which have already been settled in court.

The petition alleges that the Ministry has not been willing to work towards efficient and

effective land administration.

The Ministry of Lands and Physical Planning responded as follows:

a) Inadequate and poorly trained staff at the land registries, there has been cases of
A A A

erifoneous stamping ol‘”instruments

i. The Ministry employs qualified and competent personnel in all cadres. However, for

‘some technical departments like registration the Ministry has an inadequate staff’

compliment. - | o '

1. This is being addressed by the recruitment of additional technical staff including JIUOI

land registrars td improve service delivery. (Afinexure 3(ay and 3(b) are Pubiic

. Service Commis~iun advertisenients of vacancies in the Ministry). o

iii. Ali the 67 land registries coun.ﬁ'ywide are headed by Chief LéndRégistration Ofticers.
The Ministry has adequately trained professionals who are able to assess stamp duty

and other Government fees. The Ministry hardly receives complaints of erroneous

e . . .
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embossment of documents,
iv. The Petitioner s mvited to take advantage of the appeal process set out in the land

statutes in case of such complaints.

b) Lack of file tracking system at the registries and automation of the Presentation

Book (A-Book)

1. Besides the manual file t1
al file tracking system for Nairobi and Cengra] land registries to

acking system in the Ministry’s registries, the Ministr y has

developed a digit

make access to files easier.

1. They have developed an online booking system at the Nairobi and Central

Registries. Upon presentation of documents for regi

booked online and a fracking number is auto-generated and forwarded to the

customer by way of SMS.
1. The Ministry is in the process of digitizing land records and processes. Automation.-

of the A-Booi is part of the digitization programme. This sysiem will have both
¢ accessible to

and external interfaces. The internal interface will only &
ant " for access by

interna’l
officers .of the Mlmsfl The external interface wij] be me

customers.
L y i g .
They are working on the protocols for customer access in the system. The same will be

replicated across the country.

-¢) Challenges in getting access (o keoxohaxs resultivg in inefficient aird  slow

reselation of issues and fong uvmsactlonal periods

The Ministry has established customer care desks in ali their registries. The

Regisicars are vart o7 he staff of the Miniz iy ’SGIVTHO iffu" CUSLOMEer care desks and
o K

the Uankm 7 hall couutem
They nave created a special counter "Counterﬁ} for clients who would wish to pe
attended to by a Registrar.

) —_
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d) There are instances where the Registrar

proceedings in order to recognize court order

requires the production of court

s leading to delays in some transactions,

which have already been settled in court

e¢) Lack of effort towards efficient and effective land administ:
The Ministry has made significant and deliberate

affectiveness, transparency and accountability in land admii

H
D

i

111.

iv.

L.

i1

Section 14 of the Land Registration Act, 2012 allows a Registrar to call for any

information from any person in the discharge of their functions. This is part of

the due diligence process on the part of a Registrar in the discharge of

functions under the Act as the orders are not directly presented to them by the

courts.
They have had cases where fake orders have been presented for registration

and this is why the Registrars seek to authenticate or verify these orders before

acting on them.

-ation
efforts . to enhance efficiency,

tistration-and management:

The Government has embarked on a programime of digitization of land records and
automation of land registration processes and related transactions.
L _ L ; . A .
The Ministry has initiated legal reforms to support electronic land registration

through the Business Laws (Amendment) Act, 2020. This will significantly

tr dI’leOll"l end-to-end service delivery.
Some of the business transformation reforms adopted by the HMinistry invelve
re-engineering of the property registration processes, which has seen the

registration steps redu.ced from 9 to 5 This will reduce the number of days for
registration of property fron. 72 to 12 S
The Business Laws (Amendpient) Act, 2020, removed the requirement for

consents, land rates and land rent clearance certificates as pre-requisites for

registration.
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V. Registration and Search fees have been waived.

The Ministry has set up a stakehe]der—engagement team to coordinate regular meetings
with stakeholders. T his offers opportunity for feedback on the Ministry’s activities and
brogrammes. The table below shows the stakeholders engaged on the development of

NLIMS:

STAKEHOLDER [ DATE
National I.and Commission (NLC) 3 June 2000
Ministry of Lands & Physical Planning — All TechnicmTﬁh June 2020

—_——

Departments

17" June 202

x..\‘ﬂ\ﬁ\\
Kenya Private Sector Alliance (KEPSA), Kenya Property
Developers Association (KPDA)

18" June 2020

The Institution of Surveyors of Kenya (ISK) and Land
Surveyors Board (LSB)

KemmZ)TPEWiFﬁ ‘own and County Planners | 19° Vune 2020
Association ¢f Kenya (T CPAK), Archiitectural Association of

Kenya (AAK)

mmm Association | 22 June 5020
(KBA) : ') "

Food and Agriculture m(m
Resource  Cenflict Institute. (RECONCILE), Centre for | ,/

Minority Rights Development ( CEMIRIDE) , . s

_ ' o 4}

e

Estate  Agents Registration  Board (HEARB). National 24™ Tune 2020

Constructicn Authorjiv (NCA), Valuers Registration Board |
{VRD) - | / |

\

e ——— —_—_— =

iy For o - S T A T : TANd S ~A
ihe Naijonal [1casuary, Mmistry- of EAC and Regmnal;@” Tuly 2020 T

Development, Ministry of Transport, Judiciary, Office of the /

Director of Public Prosecution (ODPP), Information and

|
_\_“‘_——:\* :—;:,;T_‘"‘ “““ —_— —_— e ———
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Comimunication Technology Authority (ICTA), Ethics and
Anti-Corruption Commission (EACC) and Kenya Revenue

Authority (KRA)

VI. The Ministry has been conducting land clinics to sensitize the public on land issues.

These clinics have been very instrumental in addressing long-standing issues.

vii.  They have constructed and operationalized additiona] land registries in Ruiru,

Kiritiri, Tigania West and Marimanti.

viil.  They have a service charter that is displayed in all their offices. The document is

also available on their website. The service charter has provided uniform

requirements (documents, cost) and timelines for registration to apply in all their
registries.

They have a functional Customer Care Desk where public concerns are addressed. They

have revamped the Customer Care Desk to provide for a tol]-free number that enables their

clients to receive au*smaied responses on Frequently Asked Questions (FAQs). Pifoting

‘

has been initiated.

Observations of the Committee
A N il R A
The Committee makes the following observations on each of the concerns raised noting

that the concerns were raised by the Petitioners and the Law Society of Kenya had earlier

requested the intervention of the Ministiy via Jetters shared with the Committee citing very

good preposals that the Ministry of Lands and Physieal Planning should consider.

- a) Due to inadequaie and poorly trained staff at the land registries, there have been

cases of erroneous stamping of instruments, |
The Ceminittee observes thot the Ministry should look ito fraud cases that
ceeur A‘w‘fithin iis offices and tli%n“ regular supervicion is done to exiSure
| professionalism is maintained in the Ministry. Weil trained and experienced

officers should be posted at the critical departments within the Ministry to
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b)

d)

Secretary shguid ensure that the rule of |

minimize errors.
There has been unprecedented rise in the number of cases of misplacement of
records at the I.and Registry duc to lack of file tracking system at the registries and
automation of the Presentation Book.

The Committee observes that the Ministry should consider setting up a

lost/misplaced documents office in all the registries to ensure tracking of lost

documents is done and files retrieved and an approvals for reconstruction of

files desk with enhanced staff be created. Further, automation of these

dOCHIIlCIltS would go alongo way in uickly CStﬂb“ShiIl“ a CI’CdiblC filing System
5 b=} S =)
to minimize loss of records.

There is a huge challenge in getting access to Registrars resulting in inefficient and

slow resolution of issues and long transactional periods

The Committee observes that to curb poor service delivery at the registries the
=)

Ministry should consider setting up service desks to be manned by the

registrars in order to addyess argent and sensitive matters,

There are instances where the Registrar requires the production of court

ers leading to delays in some

proceedings in order to recognize court ord
| . y . b |
transactions which have already been settled in court.

The Committee observes that the Ministry and in particular the Cabinet

aw is observed and court orders are

respected without the need to be prempcd (o do so. This veould endeavor g

make work easy of persens seexing fo he assisted by the Ministry.

.and, Environment & N atural Resources
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CHAPTER 5

COMMITTEE OBSERVATIONS

(1)  Closure of the Central and Nairobi Registries-

On the question of closure of the Central and Nairobi Registries the Committee obser ves
that there is a possibility of the MoL.PP under taking a phased digitization of the records so

as to ensure business continuity and to limit uncertainty in lands transactions. The

develops a plan for phased digitization

1e entire Nairobi Metropolitan Area

Committee therefore ur ges that the Lands Registry
of records in the Lands Registries falling within ti

(Kiambu, Machakos, Murang’a and Kajiado).

The MoLPP should set up a mechanism for receiving customer concerns and queries

during the period that the Registries will not be operating at full capacity. This may, include
£3S

the establishment of a custeiner care desk, utlhzatlon of soaal media platfouns to addrz

concerns that may be. raised by interested parties, and establishment of a custemer care

email with set timelines for rezponding to customer concerns.

i

The Committee obse1 ves that there is need for all public institutions to comply w1th all the
ce by the Govemment The

COVID 19 contamment measures that have been put in pla

Committee particularly takes note of the concern raised by the Cabinet Secretar y on the

crowding of Land Reg1stues and the hlgn risk of spread of the virus in the Registry.as vahd

and instead shouid device ways oi dealing WIth the pandemic and lesn towards a nmg

normalcy and ensure that services deilvm v 18 not au.vsrsely affected.

5

ik he Cr:_)inmittec further notes and enc: >ura'cr fhc ’»/IOLPP 3 fasten the ploccqs of dlorﬂzmo

the records at the Reglbuy and the Iaw*mmg of NT NS anf’ prev. 115 upon the Munstry to -

) strvk to their set deadhnc of § .\ptcmbel, 20.29.
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(2)  Annulment of the Land Registration (Electronic  Land Transactions)

the continued unlawful

Regulations, 2019 (the 2019 Regulations) and

and Information Management System (LIMS)

implementation of the I,

On the question of Annulment of the [and Registration (Electronic Land Transactions)

Regulations, 2019 (the 2019 Regulations) and the continued unlawfu] implementation of

the Land Information Management System (LIMS), the Committee observes that there is

need for certainty in land matters and the need to protect legal transactions from the

prejudices that may be occasioned by the digitization process as this is beyond the contro]

of the parties and professionals involved in the fransactions.

The Committee appreciates the concerns raised by the Petitioners on the Ministry’s lack of

adherence to the statutory framework on statutory instruments which led to the annulment

of the Land Registration (Electronic Land Transaction) Regulations 2019.

The Committee notes with concern that Land matters are matters that affect countjes and

therefore failure to table the Regulations in the Senate constitutes a grave breach of the

Constitution that will once again render the Regulations unconstitutional,

(3)  Poor Administration of Land Registries Countrywide
/ i !

! ! . ' .
or administration of land registries countrywide, tahe Committee

On the question of po

notes the concerns raised by the Petitioners on erroneous stamping of mnstrumeris, rise in

cases of misplacement of recoris ar the ‘and Registry and hiccups owing (6 access of

hat ought to be addressed cenlrally by the Mol PP,

\

© registers as a grave matter

The Committee observes that the Ministry shiould foolk intc Lraud cases that oceur within its

- office and that regular supervisica s done to ersure srofessionalism s maintained in the

fofficers should be posted at the critical departmeiits

Ministry. Well trained and exnerience
within the Ministry to minimiz: crrors. The Ministry should also consider setting up a

lost/misplaced documents office in all the registries to ensure tracking of lost documents js
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done and files retrieved and an “approvals for reconstruction of files’ desk with enhanced
staff be created. Further, automation of documents would g0 a long way in quickly
establishing a credible filing system to minimize loss of records. The Cabinet Secretary

should ensure that the rule of law is observed and court orders are respected without the

need to be prompted to do so.




CHAPTER 6

COMMITTEE RECOMMENDATION S

The Committee havmo mvcsuvatcd the matter in accordance with its mandate under the

standing order 223 of the Senate Standi ling Orders recommends as [ollows-

(1) Closure of Iand Registries
~=—==21¢€ 0l Land Registries

L. On the issue of closure of the Lands Registry for purposes of digitization of records, the
Committee therefore recommends that the Iands Registry deve clops a plan for phased
digitization of records in the Lands Registries falling within entire Nairobi

Metropolitan Area.

2. The plan should —

(a) ensure that no Land Registry is fully closed at any one time;

(b}. be pubiishc d and publicized to al] stakeholders and Membe: of the public at
least fourteen (14) days before the commencement of the phased digitization in
the respective registries; and

(¢) ensure predictability in the operations of the Registries by setting clear tiunelines

for the phhsed digitization protess. ! "

The Cabisnet Secretary, MoLPP s} hould ensure that the notice for commencement of the

o

dIO‘lI/?dOH })IOCL% '1dv1%< cfal\c:noluus and the public ¢n how the Regisiy is 10
continue its opesations diiring the (ugmzatiou period.

4. Where the MolLPP- "”’“r Les any -delays jn the phased dmvi zaiiui process. such

de’..7s should be orought to the attention of we stakeholders 1,4 good time;.

5. The Mol.PP should set up a mechanism for receiving customer concerns and queries
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during the period that the Registries will not be operating at full capacity. This may

include the establishment of a customer care desk, utilization of social medi
interested parties, and establishment of a

a platforms

to address concerns that may be raised by

customer care email with set timelines for responding to customer concerns.

(2)  Closure of the Registries during the COVID-19 situation in Kenya

6.

3)  Legal implication of delays occasioned by iiae digit

8.

Ne)

The Committee therefore recommends that the MOoLPP, in collaboration with the

Ministry of Health develops protocols specifically tailored for operation of the Lands
Registry during the COVID 19 situation so as to protect members of the public and the

officers working within the Registries.

The Committee also recommends that the Ministry accedes to the request by the
Institute of Surveyors that valuation, survey and title searches be classified as essential

Services.

ixation process

The Committee recommends that the Cabinet Secretary in conjunction with the

relevant County Governments waive al] penalties and fees that will be caused by delays
o

il Lo Ao . . J
in the Lands Registries as a result of the digitization process.

The Committee recommends that the Cahinet Secretary together with the Law Societ
. ‘ < g Ety

ofKenya and the other stalcholders should, without delay Icintly develop a framework

for ensuring that the sanctity of legal rrocesses is not compromised by the digitization

rocess. The framework should address rhe concern of riority of legai” docurents
p ) : O¢ >

protection of proicesional undertakings, matters r¢garding perfeciion of securities and -

any other relevant mitigaiion measure that will secure the sanctity of land transactions

and ensure minimum prejudice to all parties involved.
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10. The Committee notes that the p

roposed Joint Framework
2019-2020 contained in t}

1¢ letter dated 26" Jy)
to the Cabinet Secretary for [,

on Property Registration
Y, 2020 from the Iaw Society of Kenya

ands forms a good basis for the de

velopment of the
proposed framework.

(4)  Stakeholder Engasement

I't. The Committee agrees with the Petitioners that there is need for qualit

ative stakcholder
at have an implication on |

engagement in mafters th and matters.

12. The Committee therefore recommends th

at-
(a) the Ministry develops guidelines for stakeholder €ngagement in its processes
within three (3) months of the tabling of this Report;

(b) that all notices issued by the Ministry should allow for reasonable particip

ation
by stakeholders;

{¢) feedback o stakeholder submissions should be Issued to staleholders:

(d) the final product of the aydit of recerds at the Lands Registries should be shared
with stakeholders; and

(e) decisions of the Ministry should not be arbitrags

A4

ry, unilateral and haphazard but
) o
should take mto account the effect of suc]

.. B 4
1 decisions on the stakeholders and
ition measures should be ]

mitige but in place before such decisiois are t

aken.

(5)  The Land Reg;stration (Electronic Lapd Fransaction) Regulations 2019
\_NA__\\\\,\_ —-——=ltcgulations 2019

13. The Ceinmittee ;e he Ministry urgentiy

ecommends that ¢ address the matters thar jad
0 as to ensure that the Regul
95 the

< 2lesironic platforps.

o
the annulment o e Regulatons ations are in p(ac:

> prior
to the launching

14.The Commiftee thercfore urges the Ministry to ensure that the Regulations once
published, are tabled in both Houses of Parliament within seven (7) sitting days as
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stipulated in the Statutory Instruments Act.

(6)  Administration of Land Registries Countrywide

15. The Committee recommends that the Ministry should strengthen reporting channels

and continuously monitor the performance of its officers at the Central and Nairobi

Land registries as well as the Counties to ensure that they operate optimally and ensure

they serve all citizens diligently.

Further, the Committee prevails upon the MoLPP to immediately commence

action against officers who demonstrate negligence and are involved in the

disciplinary
ands Registry and refers cases of corruption

deliberate misplacement of records at the I

for investigations to the relevant agencies.

APPENDICES

CANNEX I:  MINUTES OF THE MEETINGS -
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MINUTES OF THE 2157 SITTING OF THE SENATE STANDING COMMITTEE
ON LAND, ENVIRONMENT AND NATURATJ, RESOURCES HELD ON
WEDNESDAY, 157 JULY, 2020 VIA ZOOM ONLINE PLATFORM AT 10.00 AM.

MEMBERS PRESENT
1. Sen. Mwangi Paul Githiomi, MP - Chairperson

2. Sen. Philip Mpaayei, MP - Vice Chairperson
3. Sen. Ndwiga Peter Njeru, EGH, Mp - Member

4. Sen. George Khaniri, MGH, MP - Member

5. Sen. Mwaruma Johnes, MP - Member

0. Sen. (Dr.) Lelegwe Ltumbesi, MP - Member

ABSENT WITH APOLOGY

Sen. Gideon Moi, CBS, MP - Member
Sen. Slyvia Kasanga, MP - Member
Sen. Boy Issa Juma, MP - Member

L0 —

PETITIONERS

INATTENDANCE
- MP, Kisumu East COHSU[UCHC)’

I: Hon. Shakee] Shabir
KEPSA

L. Mr. Tyson Mwendwa

2. Ms. Fmily Njeru - KEPSA-ISK

3. Dr. Mwenda Makz_;;himo -JLDGI .

4. Ms. Joyner Okonjo - KEPSA Consultant (Policy Advisory)
5. Mr. Jesse Kihoro - ISK

6. Ms. Judy \

7. Mr. Eric Nyadime

8. Ms. Martlia Cheruio -

9.. Mr. Lenise Weanakai » 2 5m ix . :
H0. Mr Gikonyo Gitonga - Chair/ KIEPSA Land & i
'L Mi. Robert Konch '
120, Ceter S. kari- "l
“13.Mr. Charles Wangae

14.Mr. Chaiies Wamae

15. Ms. Wantiru Mathen ge

i6. Ms. Carole Karuga

I7.Mr. Abraham Samoei

I8.Ms. Irene Keino

ysical Sector Board
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19. Mr. Mageka Mageka
20.Mr. John Kabuye
21.Ms. Janeirene Maina
22.Mr. Allen Gichuhi
23.Mr. Eric Nyadimo
24.Ms. Carol Wanjeri
25.Mr. Maina Kiambigi
26.Ms. Irene Kiwool

. Peter S. Kariuki
. Cynthia Wakio

N
i
S

- KPDA (Membership)
- Chair, Town and County Planners Association

)
i
5

29.Mr. Mairura Omwenga
30.Mr. Apollo Kiarii
31.Mr. Maina Kiambigi
32.Mr. Stanley Maina-
33.Mr. Apollo Kiarii
34.Mr. Peter Thairu
35.Mr. Robert Koech
36.Ms. Hellen Wanjohi -KIP Wanjiku - KEPSA
37.Ms. Emily Njeru -KEPSA-ISK
: SECRETARIAT
[. Mr. Victor Beti - Clerk Assistant
2. Ms. Judy Ndegwa - Legal Counsel
3. Mr. John Nganga - Audio Recording
4. Mr. Otiato Andayi - Media Relations Officer
MINUTE SEN/SCLENR/116/2020: PRELIMINARIES i

The meeting was called to order at 10.30 am by the Chairperson followed by a word of

prayer.
MINUTE SEN/SCLENR/117/2020: ADOPTION OF AGENDA

" The agenda of the meeting was adopted after heing proposed by Sen. George Khaniri,
MGI1, M.P. and seconded by Sen: Mwaruma Johnes, M.P. as foliows — . '

1. Freliminaries _

2. Adoption of the agenda: ,

3. Conﬁrn:a;ion of Mirusies of Previous Sittings;
4

. Petiticn on the allesed environmental desradation and irregular dumpine at a
| =) S 5 S

landfill in Kajulu, Kisumu East Constituency.
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Meeting the Petitioner, Hon. Shakee] A, Shabbir, MPp

Petition on behalf of the Kenya Private Sector Alliance (KEPSA) regarding the

n

Lands Registry processes;
- I\’Ieeting the Pctitioncr, Ms. Carole Karuga, MBS, HSC,
6. Any other Business;
7. Date of the next meeting;
8. Adjournment.

MINUTE  SEN/S CLENR/118/2029- PETITION ON THE _ ALLEGED
EN VIRONMENTAT, DEGRADATION AND IRREG ULAR DUMPING AT A
=& Al A

LANDFILL IN KAJULU, KISUMU EAST CONSTITUENC 3

- Meeting the I_’etitioner, Hon. Shakeel A_ Shabbir, Mp

The Petitioner took the Committee through his presentation as tabled. (Copy attached)
The Committee resolved as follows:

- ‘Invitation be done to the ¢ S, Environment and F orestry and NEMA,
- Invitation pe doncto KCAA

- Conduct a site visit to Kisumu County

—

PRIVATE _SECyoR ALLIANCE _(KEPSA) REGARDING THE | ANDS
PRIVA EssieNCE(KEPSA) REGARDIY & THE TANDS

REGISTRY PRGCESSES:
/

. i o)
,Meeting the Petitioner, Ms. Carole Karuga, MBS, HS ,

MINUTE SEN/SCLENR/119/2029- PETITION ON BEHALF op THE KENYA

KEPSA is the apex body of the private sector in Kenya to drive cconomic development
unprovements in the business €nvIionment by addressing cross

g . addressing socio-econsmic issues with
partners. It ivings together business associatiorns, corporate bodies, SMEs and start-ups to

speak in cne voice, working ciosely with Government and other siakeholqers throush
sagement mechanisms, -

structured prblic - private d ialogue piatforms and cther epg

through year op year
cuiting business issues, driving investmep:s and

[n line vwith KWPS_A’S core mandate to conduct fiugh-leve] .;1dv:"».;acy on Cross-cutting
peiicy-r lated issues tiat help Kenya be globajly. Competitive in doing business, KEPrsaA
fakes  cognizance of the fact that cleariy defined legis'ation, g hig"h-quality land
administration System and equal access to- property rights -js essential’ for enabling
businesses te-expand their Operations. [f g country does not put in place adequate Jang

ownership protections and leave investors open to land disputes of property seizures,

_\\‘_\\#\»—‘_ —_—
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stakeholders would be dis-inclined to put money into land and property development

projects. '

of the Constitution of Kenya; The Petition to
ers No 225 & 226 of The Senate Standing
3 Of2012; The Land Registration (Electronic
I Notice No. 101 Of 2019; and The Statutory

Further, pursuant to Article 119 & 37
Parliament (Procedure) Act; Standing Ord
Orders; The Land Registration Act, Act No.
Land Transactions) Regulations 2019; Lega
Instruments Act, Act No. 23 Of2013:

We humbly table this petition on the following issues:
A. Closure of the Central and Nairobi Registries;

B. Annulment of the Land Registration (Electronic Land T ransactions)
Regulations 2019 (“the Regulations”) & the continued unlawful
implementation of the Land Information Management System (LIMS); and

C. Poor administration of Land Registries Countrywide.

CLOSURE OF TEE CENTRAL AND NAIROBI REGISTRIES

Cuihe 120 F ebruary 2020 the Ministry of Lands and Ph-ysi f?q’){ “lanning published a pﬁblic
notice in the newspapers dubbed, “TEMPORARY CLOSURE .OF NAIROBI AND

- CENTRAL REGISTRIES (AT ARDHI HOUSE: FOR AUDITING RECORDS” to

the effect that from Monday February 24 2020 till Friday March 13‘h 2020 the Nairobi and

gistries, inciuding the Records Registries and Banking Hal! will be closed to the

Central I (
Nairobi City County.

public in order for them to conduct an audit of al] Jand records in

d : J y . o .
Whilst the Law Society of Kenya moved to court and obtained mterim orders against
implementation of said notice, there is no full compliance with the court orders as the

Registry is not running normal operations.
Cur concerns are as follows:

A. Ecesiomic Impact of the Closure of the Registries

It may affect our overall tenkiug in theglebal ease of domeg business index as the

I
property acquisition tegimy is a key component of ease of doin g business. -
It wili have an impact on access to credit as fiiancial fnstitutions will not be able to
advance credit based on unieliable data from the Central and Nairobj registries. This
uncertainty will also mean financiers take longer to make lending decisions.

i,
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i,  Ifthe records are not Properly maintained oy interfered with leading to forgeries and
nrregular acquisition of land, more court Mmatters will be filed i the already
over-burdened Environment and Land Court for determination. This will tie up a lot
of assets in litigation for several years.

nly have an cnormous impact on the cconomy due to

1at will be delayed, but if done in an arbj rary manner
On matters land reforms

The closure of the registries wi] not o
the many transactions and processes t
1t will undo the profound brogress we have made in this country
whose ripple effect will be far reaching as enumerated above.

B. Arbitrary manner of Conducting the Audits

The audits are being done without involving the relevant stakeholders with key expertise
on matters [Land Information Management System_s' It should be ap claborate proces that
is all inclusjve mmvolving digitization of both the cadaster and the land registers(s).

Consultation and prior planning are key here.

Our East African Community member statc Jganda, : . iZama and Gha
(West Africa) have used members of the ISK to develop their Land Information
Management Systems, which hot only speaks to the competence of our Joca] professionals

but also poins o the need to have this exercise done in a manner that incorporates the key
hould Kenya lag hehind 0n Mmaiters digitiza&on, we will equally lag behind
?\-‘-irivcsi(')r'conﬁdenoe U we rely on g manuai svstesn; o, auopi g digital

stakeholders. g {

-

Lo WEED Gt e

nterie

ands & Physical Planning constituted a task force on electronic
‘ation, conveyancing and othey related activitjes in August
Was subsequently handed over to the Ministry in February 2019
public despite the T askforce having spent PUBLIC
ders in ihe sector that wouid guide the development of
X current issyeg

2018. The Repor.
and has never been made
resources to engage stakehol

a Land Information Maiagement System, which would solve

Maced by the marual systen.

il There is rife concern among some of é)m BMOs and pariners thag bart of the

recomime..dations that stakeholders made 0. the  Taskiope. are already being
i plemented yet the Taskforce Repuri has never hren made public. A pond
CXainpic is the Business Laws (Amendime; 0 Bi12019, which seeks (¢ introduce the
use of electronic signatures, ciectronic do_cumcnls,‘ﬁling of documents ejthey n
physical or electronic form in the Jands Registry. It also calls for maintenance of (he

Principal and Coast registries in-both physical and electronic form.

- —_— - — -

. Environment & Natural Res urces
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Land registries are central to land administration in Kenya and are created and
administered by the Cabinet Secretary in accordance with section 7 of the Land
Registration Act (Act No. 3 of 2012). We are concerned that certain government
[ ional Youth Service (NYS) and the Defence Forces are

(=
being used in the management and administration of land records, contrary to law.

111

ANNULMENT OF THE LAND REGISTRATION (ELECTRONIC LAND
TRANSACTIONS) REGULATIONS 2019 & THE CONTINUED UNLAWFUL
IMPLEMENTATION OF THE LAND INFORMATION MANAGEMENT

SYSTEM (LIMS)

The Ministry of Land and physical Planning (“the Ministry”) issued a public notice on 4"
April 2018 in relation to preparation of online services and online processing of land

transactions at the lands registry to digitize the lands registry. The online services
commenced on 3™ April 2018 through the Lands Inform

ation Management System (LIMS)
which is accessible through the Government Service Portal www.ecitizen.go ke.

On 5™ April 2018; the-Law Society of Kenya (“LSK”’), who are members of KEPSA, wrote
... futhe Cabinet Seergtary for the Ministry (“the CS or Cabinet: Szcretary”) 1'ég;§;‘ding legal
issues affecting the new online services and requested immediate suspension of the online
. services and online processing of land transactions, Key among the issues was the illegality

of-ihe e-conveyancing platform as it contravened -other laws sach as the Law of Contract
Act, the Evidence Act and the Land Acts. o :

1 : y’s move vie}' Nairobi High Courﬁt,).Petition 144 of 201 8,

LSK v AG & 3 Others, resulting in a consent agreement signed between the Ministry and

- LSK. The terms of the aforesaid agreement were that LSK would stay the suit whereas the

Ministry would come up with a taskforce to develop guidelines for the implementation. of

an electronic registration and conveyancing systesi.

LSK further challenged the Ministr

Consequently, a T askforce on Electronic Land Transacti ons, Registration, Conveyancing
and other related activities under the LandRégiMration Act, 2G12, the Land Act, 2012 and
the Community Land Act, 2016 (“the Taékfgrce”)_was appointed via Gazette Notice No!
7859 of 2018 on 3™ Auguist 2018 The Taskforce constituted among others, two { SK.
representatives, aud was mandaied to sudy andreview the Land Registration Act, 2612
and the Land Registratioy. {General) Regulations, 2017 and land sector related laws with a
view to formulate guideiines for electronic registration transactions and ctnveyarncing
system; perform any othef task as nay be assigned by the Cabinet Secretary; and submit
the draft guidelines and final report to the Cabinet secretary within two (2) months of its

> T
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formation. The mandate of the Taskforce was extended on 3" December 2016 by a further
two (2) months to 2™ February 2019 via Gazette No. 12622 of 2018.

The Taskforce conducted extensive public consultations between 2™ and 11 October
2018 in Mombasa, Nakuru, Uasin Gishu, Nairobi, Embu, Kakamega, Kisumu, Machakos,
Garissa, Nyeri, Kisii and Marsabit counties. The said consultations were carried out with
the National Land Cominission, the Council of Governors, the I aw Society of Kenya, the
Institution of Surveyors of Kenya, the Kenya Institute of Planners, the Town and County
Planners Association of Kenya, the Kenya Property Developers Association, the Kenya
Bankers Association and the Land Development Governance Institute.

On the culmination of the Taskforce’s mandate, it published g Report (“the Taskforce
Report”) and presented it to the Cabinet Secretary. Specifically, the T askforce Report inzer
alia recommended guidelines for the implementation of an electronic registration and
conveyancing system which formed the basis of the Regulations.

The Regulations were then publisked on the 28" June 2019, submitted to the clerk of the
National Assembly on [ August 2019 and tabled before Parliament on 6% August 2019,

of the said regulations, the Commitice on Delegated Legislation
5 eulmsinating in the Report on the

aisaciions) Regulations,

-GIEtiee”) hapan an o alysis of the Rezalatian

weration of the Lapd Registraiion (Elecf:s'qnic Land: 7
xovember 2019(“the Committee Report”)tokled hefore Parliament on 13 November
2019 recommending annulment of the Regulations. Parliament then adopted the Report in

s ¥ - . 1 vy 7 iy ""Ih . N . RN
entuety and annulied the Reguiations on 25" Ng verber 2019, .

—

Nawy

o A l K

Notably, the key reasons for the annulment of the Regulations in the Report were:

a. The Regulations were contrary to Article 259 (11) of the Constitution as
consultation with the National Land Commission was 110t adequately demonstraicd
and neitiier was it swted ip the enabliag clause. ‘

b. The Reguiations making authority, the Ministry in this case, failed 1o demonsirate

that it conducted cnough public participation jn the deveiopment of the Regulations

“ontrary ir seciion 5 & 5A nf the Statutory Instruments Act. , -

Thi= regulation majips authoriiy failed to-suhmit a regulatory impact assessmer.t ag

<o

required by sectic: 6.7 & & of'the Statutory Instruments Act.

d. The Regulations Were ot submitted to the Nationa! Assem bly within the slauiioi'y
timeline contemplated by section | I(1) of the Statutory Instruments Act

| Senate Standing Committee on Land, Environment & Natural Resources
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The Committee further considered the following in reaching it decision:

e. The Regulations failed to provide prescribed forms under Regulation 5.

f. The Regulations gave the Chief Registrar very broad powers under the following

provisions:
i. | Regulation 6 gives the Chief Registrar power to approve or refuse to approve a
person as a use. The Committee suggested that the provision should have included
circumstances that lead to approval or otherwise.
Further Regulation 6 (5) allows the Chief Land Registrar to impose additional
conditions for approval as a user without providing the parameters of such

conditions.

11

g. Regulation 10 providing for constitution of a committee to hear and determine
appeals against the Chief Registrar was impractical as there are currently more than
10 Million users thus tedious to compose a committee within 14 days of receipt of
cach appeal. The Committee suggested creation of a permanent appeal’s body.

h. Regulation 15 required that payment is done through the existing government
overnment payment platforms.

- payment platfonps. However, there are.no.express g
Particulars of vhe Ministey’s negligence ui rélatisi;

i to the annulmeny of the Regulatiois
and unlawful implementation of LIMS —  omimie oo

T'he Ministry failed to follow the proper procedure for the approval of the Regulations by
the National Assembiy as more specifically detailed inthe subsequent paragraphs.

On failure Lo submit a regulm‘(nj; Impact assessment, ,

arliament, the Taskforce Report that provided in its

The Ministry failed to present before P
ges needed to ensure

chapter two, the review of the legal framework and the necessary chan
synchrony between the Regulations and the existent legal framework. -

Notably, the contents of the leoa! analysis of the Taskforce Repori are similar to the most
contents of a regulatory tmpaci statement, a requirement that the Ministry did not comply
with résulting in the annulment of the Reguiations. '

AV
4

On ifie E,\."pialz{ttouf memorandum . o e
The Ministty ‘subinitted an’ explanatory memorandum but ailed v attach ‘e proof that
~sufficient public participation was conducted, a brief statement of all the consultations and
“the niannver in which consultations were undertaken, an outline of the results of the
consultations and a brief explanation of any changes made to legislation as a result of the
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consultations. Resultantly, the Committee quotes failure to demonstrate enough public
consultations as one of the reasons for annulment of the Regulations.

Orn the Statutory timeline Jor presenting of the R egulations

The Ministry was negligent in failing to adhere to the Statutory timeline set to present the
Regulations before National Assembly, 7 siting days within publishing of the Regulations,
as provided under the Statutory Instruments Act without demonstrating any reason for the
delay. Notably, the Committee annulled the Regulations dye to the said Ministry’s failure

to adhere to Statutory timelines.

On unlawful implementation of the LIMS

Following the annulment of the Regulations, the Ministry continues to unlawfully

implement LIMS without the proper statutory backing.

GISTRIES COUNTR YWIDE

ISTRATION OF LAND RE

and administration in Kenya and are created and
Y In accordance with Section 7 of the Land
Is pooriy administered

POOR ADMIN

Land registries are central to |
administered by the Cabinet Secretar
Registration At {Act Ne. 3.0f 2012). Howevcg the Land Registry

£95Stra
AN a
reanlt PSS T Vilemoae algivane il Fanidlanst
Snting m e cha LEBZES Claborated helgy:

Due to madequate and poorly trainad 5:aff af the Lands Registry There is an unprecedented
11se in-the number of <ases of misplacement ol records at the [ands Registry due to lack of -
a tile tracking system at the Lands Registry and acicination of the A-Book. '

tthe Lands Registry to ensure instruments are

Due to inadequate and poorly trained staff a
: e o
1€r¢ are some cases where wrong stamp

stamped with the correct value of stamp duty, tl
duty.values are embossed on instruments.

There is an unprecedenied rise in the number cf cases of mj splacement of records at the
[ands Regisiry due to jack of a tile iracking system at the LLands Regisiry and auvcomation -
-of the A-Book. e ' )
Tlhere is a-liuge challerge in setting access to Registiars resulting in inefficient and slow

resolution of i=sues and long transactiona) periods.

There are instances where the j and.- ~opistrar requires the production l-“._’/"cml,rt'}‘:wcwd;‘z}gs

in order ¢ IECOZiizZe" coti orders icading (o delays in some transz. tions which have

already heen seftied by the Court.

wironment & Natural Resources
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Despite, all the efforts and constant engagement by LSK who are members of KEPSA,
there seems to be unwillingness on the part of the Cabinet Secretary to work towards
efficient and effective land administration and land administration processes.

THAT
The issues in respect to which this petition is submitted are not pending in any court of law
or constitutional or legal body, save for:

1. Constitutional Petition No. 58 of 2020 against the closure of the registries, which
orders are not being complied with.
Law Society of Kenya’s Petition to the National Assembly received in January 2020

touching on Issues Number 2 and 3 raised above.

HEREFORE your humble Petitioners pray THAT: -
2. This petition be dealt with immediately in view of the urgency and the gravity of the
issues raised.

The Senate investigate the conduct of the Ministry of Lands & Physical Planning in

-

D's
relation to the issues submitted.

 The Commiti‘cee resolved as foliows:

[nvitation be dong to the CS, Lands and D‘lyolcal Planning,
Invitation be done to the KEPSA as weH

MINUTE SEN/SCLENR/120/2020:  ANY OTHER BUSINESS;
‘The was no other business dis)cussed. } '

MINUTE SEN/SCLENR/121/2020:  DATE OF NEXT MEETING;
The time being 1.00 pm the meeting was adjourned. The next meeting was scheduled for

Tuesday, 7" July, 2620 at 10.00 a1R via zoom platform.

/
7/
PO N ol A
Sigued: 314, ......... L% e Dated/(8/2020°
/ ISEN. MWANGE PAUL: GITHIGML, MP
HA”{PL ON

STANDING COMMITTEF UN LAF\D R 'V IRONMENT AND NATURAL

RESOURCES
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MINUTES OF THE 23"° SITTING OF THE SENATE STANDING COMMITTEL
ON LAND, ENVIRONMENT AND  NATURAL RESOURCES HELD ON
WEDNESDAY, " jULY, 2020 VIA ZOOM ONLINE PLATFORM AT 10.00 AM.

MEMBERS PRESENT
1. Sen. Mwangj Paul Githiomi, MP - Chairperson
2. Sen. Philip Mpaayei, MP - Vice Chairperson
3. Sen. George Khaniri, MGH, MP - Member
4. Sen. (Dr.) Lelegwe Ltumbesi, MP - Member
5. Sen. Gideon Moi, CBS, MP - Member
0. Sen. Mwaruma Johnes, MP - Member
7. Sen. Slyvia Kasanga, MP - Member
- Member

8. Sen. Boy Issa Juma, MP
ABSENT WITH APOLOGY

I Sen. Ndwiga Peter N jeru, EGH, Mp - Member
IN ATTENDANCE MINISTRY  OF  LAND S AND

PHYSICAL PLANNING

- CS, Lands and Physical Planning -

T Ms. Farida Rareney

2. (Other officers from the Minisiry who accempanied the CS)
PETITIONERS
2. Mr. Tyson Mwendiwa =
3. Ms. Emily Njeru - KEPSA-ISK
4. Dr. Mwénda Makathimo =~ * -LDGI - . !
5. M. Joyner Okonjo - KEPSA Consultant (Policy Advisory)
6. Mr. Jesse Kihoro - ISK
7. Ms. Judy —_—
-8, Mr. Fric Nvadimo

9. Ms. Marths Cheruto

- 10. Mr. Lenise Wanakai
11.Mr. Gikonyo Gitonga
12, .Vr. Robert Koech
13.Mr. Peter S. Kariuki
4. Mr. Charles Wamae
5 Ms. Wanjiru Mathenge
16. Mr. Abraham Samoe;
7. Ms. Irene Keino
8. Mr. Mageka Ma gcka

- Chait/ ¥FEOSA Land & Phical Sector Board

41 | Senate Standing Committee on Land, Environment & Natura] Resources




19. Mr. John Kabuye
20.Ms. Janeirene Maina
21.Mr. Allen Gichuhi
22.Mr. Eric Nyadimo

23.Ms. Carol Wanjeri
24.Mr. Maina Kiambigi
25.Ms. Irene Kiwool
26.Mr. Peter S. Kariuki
27.Ms. Cynthia Wakio - KPDA (Membership)
28. Mr. Mairura Omwenga - Chair, Town and County Planners Association
29.Mr. Apollo Kiarii
30. Mr. Maina Kiambigi
31.Mr. Stanley Maina-
32.Mr. Apollo Kiarii
33.Mr. Peter Thairu
34.Mr. Raobert Koech
35.Ms. Hellen Wanjohi -KIP - KEPSA
36.Ms. Emily Njeru -KEPSA-ISK
- SECRETARIAT,

- Clerk Assistant ..,
-~ Legal Counse!
- Audio Recording

1. Mx _Vic;tor Beir
2. Ms. Judy Ndegwa
3.- Mr. John Nganga
- MINUTE SEN/SCLENR/128/2020:  PRELIMINARIES |

The meeting was called to order at/10.30 am by the Chairperson followed.by a word of

prayer.
MINUTE SEN/SCLENR/129/2020: ADOPTION -OF AGENDA

The agenda of the meeting was adopted after being proposed by Sen. George Kharniri,
-MGH, M.P. and seconded by Sen. (Dr.) Lelegwe.Ltumbesi, M.P. as folloyvs — '

Preliininaries .
~ Adoptirn of the agenda,
Cenfinmation of Minutes of Previous Si tiings;

—

:.)J e

Petition by the Kenya Private Sector AMiance . KEPSAj regarding the Lands
y ; . } f=) S

o

Registry processes;
© Meeting the Cabinet Secretary, Lands and Physical Planning
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5. Any other Business;
6. Date of the next meeting;
7. Adjournment.

PETITION BY THE KENYA PRIVATE
THE LANDS REGISTRY

MINUTE SEN/SCLENR/130/2020:
SECTOR ALLIANCE (KEPSA) REGARDING

PROCESSES:;
Meeting the Cabinet Secretary, Lands and Physiczl Pl

anning

The Cabinet Secretary presented as follows:
A. Closure of the Central and Nairobi Registries

Honourable Chair,

KEPSA has accused the Ministry of arbitrary closure of Central and Nairobi land registries
pursuant to a public notice issued on February 12, 2020, closing the registries from
February 24, 2020 to March 13, 2020 for auditing of land records. KE :PSA alleges that
despite the Law Society ofI\elwa obtaining an order of court against the implementation of
the notice; the Munstl) aid not comply fully with the order. Ace ording to KEPSA, thc

zlostire: of 1he £ wvely atfected the economy due to delayed rgisiration of
bili ty of mnmence with Ianu;-

DOSS;

25 rarsed concerns about th e possi
records during ¢ ‘ic-‘ audit process.

From the petition, KEPSA s also concerned that the Ministry is impleitienting the -
of the Taskforce on Electronic Land Transactions,

recommendations of me report
Registration, Conveyancin’o and Other Related Actlvmeg yet the report has not been made
A y

. A
public.
I—Iouourablc Chair, we wish to respond as follows:

(a) The Mmmn) issued the pl.ohc notice for closure of Central and Nairobi
registrics between February 24 to March 13,2020 to allow for internal audit of

land records. This was in response {6 numerous complaints 6f missing records

(2nmexure i(a) is the public notice on closure)

‘uent nofice, the '\/fmron\' clarified that tpe regicirics would allow

con»,“uon of ureent o ‘ansactions Jncluding Court orders, bern m chcug,s md

e 1{b)} is the public » at,\.c o+ 'cla 111' ~ation)

discharges {annexure 1(b
(c) The court in Nauobl High Court Pctuwn No. 38 of 2020 issued an order-on

February 24, 2020 réc quiring the Ministry to re- open the registries

Resources
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(d) Consequently, the registries were opened and the Ministry received 1313
documents for registration in the period (annexure 2 is an excerpt of the
Presentation Book for the period of closure)

(e) We held a meeting with the Law Society of Kenya on F ebruary 28, 2020 to
discuss, among other things, the issue of closure of the registries

(D) We also had a meeting with KEPSA on March 9, 2020 where we explained the
reason for closure of the registries

(2) The audit process was a pre-planned exercise with clearly defined protocols to
ensure security of the land records

(h) The 2019 report of the taskforce on Electronic Land Transactions, Registration,
Conveyancing and Other Related Activities is available on the Ministry’s

website: www.lands.go.ke

(Electronic  Land Transactions)

B. Annulment of the Land Registration
awful implementation of the Land

Regulations, 2019 and the continued unl
Information Management System (LIMS)

- Tionourable” Chair, the Pefition accuses the Ministry of uégligenice in relation. to the
annuiment of the Ladnd Registration (Electronic Land Transactions) Regulations, 2019 by
- failinig to follew the proper procedure for the approval of ithe Rugulations by the National

Ascembly as. follows-
a) Failure to submit a regulatory impact statement

d i . il o A ‘
b) Failure to attach proof that sufficient public participation was conducted, brief statenient
of all consuitations and manner in which the consultations were undertaken, an outline of
the results of the consultations and a brief explanation of any changes made to legislation

as a result of the consultations

¢} Failure-to adheie to the statutory timelines set to present the Rzgulations before the

Nationai Assembly, seven (7) sitting days within publishing of the Kegulations as provided
-for under the Statutory Instruntents Act without demonstrating anvy reason for the dela
Yy . g ¢ Y

d) Unlawfil implementation of LiMS without proper statutory backing

Henourabie Chair. we wish to respond as follows:
1er

The Taskforce on Electronic Land Transactions, Registration, Conveyancing and otl
1e

related activities under the I and Registration Act, 2012, the Land Act, 2012 and tl
Community Land Act, 2016 (‘the taskforce’) was appointed vide Gazette Notice No. 7859
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of August 3, 2018. The taskforce comprised members from Ministry of Lands & Physical
Planning, National Land Commission, Council of Governors, professional bodies (Law
Society of Kenya, Kenya Institute of Planners, Institution of Surveyors of Kenya and Town
and County Planners Association of Kenya) and Land Development Governance Institute
representing civil society organizations.

The taskforce was mandated to study and review the Land Registration Act, 2012, the Land
Registration (General) Regulations, 2019 and other land sector related laws with a view to
formulating guidelines for electronic land registration, transactions and conveyancing
system. The term of the taskforce ended on February 2, 2019 and taskforce presented to the
Cabinet Secretary its report (‘the report’) and draft guidelines for the electronic
registration and conveyancing system.

Consequently, the Land Registration (Electronic I.and Transactions) Regulations, 2019
(‘the 2019 Regulations ') were published on June 28, 2019 and submitted to the Clerk of the
National Assembly on August 1, 2019. The 2019 Regulations were tabled before the

Committee on Delegated Legislation (“the Committee’) on August 6, 2019.

The Committee considered the 2019 Regulations and tabled its report before Parliament on
November 13, 2019 recommending annulment of the 2019 Regulations on the following

grounds:
Article 259 (1 1) .of the .Constitution as

T T Aty ek e Fhgmens ron T e E
0 . The 2019 Regulations werc confrary o Article 2

Sonsuitstion with the National Land Comimiissi

7

on was not adequately demonstrated

and neither was it stated in the efia pling cliusa: -

WSS

The Ministry failed to demonstrate that i conducted enough public participation
in the development of the Regulations ‘contrary tc Section 5 & SA of the

Statutory Instruments Aect J N

i) The Ministry failed to submit the 2019 Regulations to the Nationa] Assembly
within the statutory timeline contemplated by Section 1] (1) of the Statutory
II’I'SU'UF{] ents Act. LA :

Parl.ament adopted the recominendations of the Commiitec and annulied the 2019°

Regulations on November 25, 26 19.

As far as the aiicgation of neglivence claimed in the Petition is concernea, .we wish..io.,
o : . & D > A

e L Bk
raspond a5 Gliows:

a} Hailure te submit a regulatery impact statemeont

The Ministry did not prepare a regulatory impact stitement on the proposed 2019

Regulations as required by Statutory Instruments Act, 2013. However the Ministry is at an
§ ) ; 3

and, Environment & Natural Resources
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advanced stage of formulating new Regulations and has now prepared the regulatory

impact statement as required by law.

b) Failure to attach proof of public participation

V)

The Ministry provided records to demonstrate that public participation
was undertaken. In our explanatory memorandum submitted to
Parliament, the Ministry provided a statement of all consultations and the
manner in which the consultations were undertaken throughout the

Country
The report of the taskforce confirms that public participation was indeed

conducted

Vi)

Copies of attendance lists for most of the meetings were made available
to Parliament. However, a few copies of these lists were inadvertently

missing from the documents presented to Parliament

vii)

Chapter Four of the report of the taskforce outlines the findings of the
public participation meetings which the taskforce took into consideration
in formulating the draft 0u1dehnes to support electronic land registration

Viii)

Fa;lum to. thele to the statutoxy tunelme set to pl esent the Reoulanons -

c)

- ‘The Regulatlons were submmed to Parliament on August: ;-, ~019 when it OLloht to have-

‘been submitted or: fify 30U, 2619.
The delay was not inordinate or inténtional. It was an inadveitent oversight in the counting
of the sittings of Parliament. Nonetheless, the Committee proceeded to consider . the
Regulations and made its recommendations on the same. J

The continued unlawful implementation of the Land Information
Management System (LIMS)

In a notice issve on April 4, 2018, the Ministry notified the public that 1t

d)

]
| would commence online hnd registration through the e-Citizen platform.
The move was cnal[qued by the Law Society of Kenya in Nairobi High
Court Petition No. 144 0f2018 (LSK vs AG and 3 Others).
i . ’ ’ ’ .
i) A consent agrecment signed befween the I\/fullstly and LSK was

recorded. The telas of the agreement were that LSK. viould stay the suit
whercas the Mmistry would set up a taskforce to dzvelop guidelues for
‘the implementation of an electronic registration and conveyancing

system. It was also agreed that the following processes would continue to
be carried out electronically:

it | Senate Standing Committee on Land, Environment & Natural Resources




Application for an official search

jav)

b. Payment of the official search
¢. Payment of stamp duty on the property
d. Assessment of land rent

e. Payment of land rent

charge, lease, caution/caveat, court

. Registrations for transfer,
requests for valuation shall rup

orders and consents and
concurrently manually and clectronically

1) The Taskforce was appointed vide Gazette Notice No. 7859 of August 3,
2018. It developed draft guidelines for electronic land ransactions, which
became the [Land Registration (Electronic  Land Transactions)
Regulations, 2019 published under Legal Notice No. 101 of 2019. The
Regulations were however annulled by Parliament for various reasons
earlier indicated in our response

1v) The Ministry has continued to provide the online services in accordance
with consent agreement between the Ministry and £.SK as the process of .

5 18 being undertaken,

forresiatine new Heoulat
R lalig & LA B PSR Tt

¢\ Poor administration of land registries conntrywide

Honourable Chair,
A A )
The Petition has raised several areas of concerns on the administration of the land registries

as follows:

o ! A

a) Due to inadequate and poorly trained staff af the land registries, there have lcen

cases of er-oneous stamping of instruments
° number of cases of misplacement of

b)  There has been unprecedented rise in -t}
(Ing system at the registries and

- records at the Land Registry dueto lack of fiie trac]
automation- of the Presentation Book S - C B i

:’>..

slow resolution »f issiirs and ong tiansactional periods :
N . |

¢) There is a huoe chiailenge in gefltit s aceess to Registrars resultin mn inefficient and -
o Pl = = ~ o £ 5 AT .
{ T
1€ Registrar requires the production of court

d) There are instanices where ]
courtorders leading to delays in some transactions

proceedings in order to recognise
which have already been settled in court

Environment & Natura] Resources
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The petition alleges that the Ministry has not been willing to work towards efficient and

effective land administration

Honourable Chair, we wish to respond as follows:

a) Inadequate and poorly trained staff at the land registries, there have been cases of

erroneous stamping of instruments

L. The Ministry employs qualified and competent personnel in all cadres. However, for
some technical departments like registration we have an inadequate staff compliment.

1i. This is being addressed by the recruitment of additional technical staff
including 100 land registrars to improve service delivery. (Annexure 3(a)
and 3(b) are Public Service Commission advertisements of vacancies in
the Ministry)

All the 61 land registries countrywide are headed by ChiefLand Registration
Officers. We have adequately trained professionals who are able to assess
stamp duty and other Government fees. We hardly receive complaints of

erroneous embossment of documents.

111.

1v. The Petitioner is invited to take advantage of the appeal process set out in the
lanid statutes in case of such complaints. B “
b} Lack of file tracking system at the registries and automation of the Presentation
Book (A-RBook) B -
1. Besides the manual fiic tracking system in our registries, we havedeveloped
a digital file tracking system for Nairobi and Central land registries to make
Jaccess to files easien. y d A
We have developed an online booking system at the Nairobi and Central

Registries. Upon presentation of documents for registration, the documents
are booked online and a tracking number is auto-generafed and forwarded to

the customer by way of SMS.

11.

The Ministry is in the process of digitizing land records and processes. - Y
Automation of the A-Book is part of the digitisation programme. This system )
will have hoth internal snd external interfaces. Ihe internal interface will
| only be accessible to ofticers of the Miiiistry. The cx!:erm_ni_ mierface will be
| wueant for acce:s by our customers. T B

1.

PE,

in the system. The same will be

We are working on the protocols for customer access
replicated across the country




¢) Challenges in getting access to Registrars resulting in inefficient and slow

resolution of issues and long transactional periods

The Ministry has established customer care desks in all our registries. The
Registrars are part of the staff of the Ministry serving at the customer care desks and
the banking hall counters.

1.

We have created a special counter (Counter 9) for clients who would wis to be
atiended to by a Registrar.
quires the production of court

d) There are instances where the Registrar re
ng to delays in some transactions,

proceedings in order to recognise court orders leadi
which have already been settled in court

i Section 14 of the [and Registration Act, 2012 al lows a Registrar to call for any
mformation from any person in the discharge of theijr functions. This is part of
the due diligence process on the part of a Registrar in the discharge of

functions under the Act as the orders are not direc ! to them by the

Q1
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courts

1. We have had cases where fake orders have been presented for registration  and
this is why the Regisirars seek to authenticate or verify these orders before
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¢) Lack of effort tawards cificient and effective land administraticn
I'he Ministry has made -significant and deliberate efforts to enhance efficiency,
effectiveness, transpareiicy and accountability in land administration and management:

ik The Gevernment has embarked o1 & programme of digitisation of land,records and
automation of land registration processes and related transactions.

ii. We have initiated legal reforms to support electronic land registration througfy

)

the Business. Laws (Amendment) Act, 2020. This will signinicantly transform

end-to-end service defivery .

Some of the business transtormation reformis adopted by the Minisiry involve

1I.

' re-engineering of the Property registration jrocesses, whic' las seen the
reg.oiwanon steps rediesd fion 9 to 5. I'nis wiil reduce the numbesr of days for
1Cgistraiton of pbroverty from 73 to 17 " R

. o Tne Busi';':fsf: Laws (A:ncndment) Act, 2020, removed the requirement for
consents, land rates and land rent clearance certificates as pre-requisites for
registration

V. Registration and Search fees have been waived
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