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CHAIRPERSON'S FOREWORD

Section 24 (4)of the pub,c Finance Managernent Act, (No. rg of 2012) empowers the cabinet

Secretary for the National rreasury to establish a national government public fund with the

approval of the National Assembry. consequently, the cabinet Secretary published the Public

Finance Management (Tourism promotion FLr"rJ) Regulations, 20ig and submitted them for

scrutiny in accordance with section 11 of the Siatutory Instruments Act,2013' The Regulations

were published on 14ft June, 2018 vide l'N. No'140 l2'l8 and tabled before the National

AssemblY on 5e JulY,2018'

The Regulations seek to, among others, estabrish the Tourism promotion Fund with an initial

capital of Kshs. 200 miilion shi[ings appropriated by parliament in the financial year 20l8ll9'

This allocation has not been traced in the buciget books'

The Regulations further provide for financing and development, promotion and branding of

Kenya or programmes and initiatives in relation to tourism, tourism facilities, innovations and

inventions,tourismintelligence'tourismdatacaptureamongothers'

TheCommitteescrutinisedtheRegulationsinaccordancewiththeConstitutionofKenya,the

pubtic Finance Management Act, (No. 1g of 20l2,the Statutory Instruments Act, (No' 23 of

2013)andthelnterpretationandGeneralProvisionsAct'(Chapter2)whichregulatethemaking'

scrutiny and publication of the Regulations'

The Committee also conferred with the regulation-making authority, i.e., the National Treasury,

in a retreat herd from Friday, 17th to 1gft August, 201g in Kisumu county, pursuant to Section 16

of the Statutory Instruments Act (SI Act), 2013. The deregation from the Nationar rreasury was

led by the Chief Administrative Secretary' Hon' Nelson Gaichuhie'

one of the key findings of the committee is that the establishment of a Tourism promotion

Fund with an initiar capital of Kshs. 200 milrion sh*rings appropriated by parliament in the

201g/1g financiar year (Fy) was speculative, since no a,ocation was traced in the books of

the said financial Year'

The committee also found that while the intended purpose of the Fund is positive for the tourism

industryinKenya,thecountryrunstheriskofduplicationbetweentheFundandother
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existing entities in the tourism sector already undertaking the intended functions' hence

caution should be taken to avoid rluplication and wastage of public resources'

It was also found that Reguration 15 provides that the oversight Board may with the prior

approval of the cabinet Secretary responsible for matters relating to Tourism and the cabinet

Secretary responsible for the National rreasury; impose such penalties including the suspension

of funding for failure to comply with the provisions of the Regulations. The enabring section -

section 2a$\ ofthe PFM Actr20l2 - does not give express authority to impose sanctions or

other penalties. This is a contravention of section 13(n) of the statutory Instruments Act'

Having satisfied itself that the Public Finance Management (Tourism Promotion Fund)

Regurations,20lg contravenes the parent Act and various sections of the statutory Instruments

Act, the Committee then resolved to annul in entirety, the said Regulations'

The Committee wishes to express its gratitude to the Speaker for the support accorded to the

committee in the discharge of its mandate. The committee also wishes to record its appreciation

to the office of the clerk of the National Assernbly and the supporting Directorates-for prqvld-ing -

tht' necessary technical support to the Committee

on beharf of the Members of the Select committee on Deregated Legislation and pursuant to

Standingorder2l0(4),itismypleasureanddutytopresenttotheHousetheCommittee,s

ReportonthePublicFinanceManagement(TourismPromotionFund)Regulations,2018.

HON. GLADYS BOSS SHOI,LEI CBS MP
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1.0 PREFACE

1.1 Establishment and Mandate of the Committee

The Select committee on Delegated Legislation is established pursuant to standing order No'

210 andis mandated to consider statutory instruments submitted to parriament for consideration'

The committee is expected to consider in respect of any statutory instrument, whether it is in

accordance with the provisions of the constitution, the Act pursuant to which it is made or other

relevant written laws'

The committee is mandated to consider in respect of any statutory instrument' whether it: -

a) is in accordance with the provision of the constitution, the Act pursuant to which it is

madc or other relevant written laws;

b) infi'inges on fundamental rights and freedoms of the public;

c) contains a matter which in the option of the committee should more properly be dealt

with in an Act of the Parliament;

d) contains imposition of taxation;

e) directr. or indirectly bars the jurisdiction of the court;

0 gives i-etrcspective effect to any of the provision in respect to which the constitution does

not exPresslY give anY such Power;

g) it involves expenditure from the consolidated funcl or other public revenues;

h) is defective in its drafting or for any reason form or part of the statutory instrument calls

for anY elucidation;

i)appearstomakesomeunusualorunexpecteduseofthepowerconferredbythe
Constitution or the Act pursuant to which it is made;

j)appearstohavehadunjustifiabledelayinitspublicationorlayingbeforeParliament;

k) makes rights, liberties or obligations unduly dependent upon non-renewable decisions;

l)makesrights,libertiesorobligationsundulydependentinsufficientlydefined
administrative Powers;

m) inappropriatety delegates legislative powers;

n)imposesafine,imprisonmentorotherpenaltywithoutexpressauthorityhavingbeen

provided for in the enabling legislation;

o) appears for any reason to infringe on the rule of law;
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p) inadequately subjects the exercise of legislative power to Parliamentary scrutiny; and

q) accords to any other reason that the committee considers fit to examine'

1.2 Committee MembershiP

The Committee as constituted by the House in Decemb et 2017 comprises the following

Members -
l. Hon. GladYs Boss Shollei CBS MP

2. Hon. Fatuma Gedi, MP

3. Hon. Isaac WaihenYaNdirangu, MP

4. Hon. Alice Wahome, MP

5. Hon. Robert Mbui, MP

6. Hon. Daniel Maanzo, MP

7. Hon. Muriuki Njagagua, MP

8. Hon. TimothY WanYonYi, MP

9. Hon. Al,fred Bernqr{ Wgkesa Sampgt MP

10. Hon. Ronald KiProtich Tonui, MP

1 l. Hon. William Kamoti, MP

12. Hon. Charles Gimose, MP

13. Hon. William Kamket Kassait, MP

14. Hon. Martha Wangari, MP

15. Hon. (Dr.) Wilberforce Oundo, MP

16. Hon. Abdi KoroPu TePo, MP

17. Hon. George Gitonga Murugara, MP

18. Hon. Jennifer Shamalla, MP

19. Hon. Munene Wambugu, MP

20. Hon. Muturi Kigano, MP

21. Hon. Patrick Kariuki Mariru, MP

22.Hon. SammY SeroneY, MP

- Chairpercon

- Vice- ChairPerson

4lCommittee on Delegated Legislation: Report on the PFM (Tourism Promotion Fund) Regulations' 2018
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1.3 Committee Secretariat

The secretariat comprises of the following members of staff -

IMr. Susan Maritim Senior Clerk Assistant (Team Leader)

Mr. Jimale Mohamed Clerk Assistant III

IvIr. Dima Dima Principal Legal Counsel

Ms. Mugure Gituto Legal Counsel II

Ms. Anne N. Kigoro Research & Policy Analyst

IvIr. Josphat Motonu Fiscal Analyst
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2.0 CONSIDERATION OF THE INSTRUMENT

2.1 Introduction and Background Information

In exercise of the powers conferred by section 24(4) of the Public Finance Management Act'

(No. 18 of 2012),the cabinet secretary for the National Treasury and Planning published the

public Finance Management (Tourism Promotion Fund) Regulations' 2018 on l4s June

20lg vide LN No.140t20rg as a subsidiary regislation under the public Finance Management

Act, (PFM Act) (No. 18 of 2012)'

Following a meeting between the committee and the regulation-making authority, i.e., the

National Treasury on 17ft August, 2018, the Committee was informed the National Assembly

amended the Air passenger Service charge Act in 2016 to provide for additional charge of US$

l0 for foreign air travels and Kshs 100 for domestic air travels per passenger respectively' This

additional charge was to be channelled towards tourism development, promotion and branding'

Accordingly,theproposedFundismadetofacilitatereceiptoftheproceedsintendedforthe

development, promotion and branding of the tourism sector to support its rejuvenation'

In the recent past the Government has supported reforms for expansiorr and growth in the

tourism sector. While these reforms have recorded significant socio-economic impact in the

sector, the sector continues to face various challenges including lack of a comprehensive

approach to support the tourism sector; inadequate support to the targeted tourism sectors; and

lack of a comprehensive approach to support key players in the tourism sector' The Government'

therefore, proposes the establishment of the Tourism Promotion Fund in order to provide

complimentary funding to the tourism sector over and above the normal funding from the

Exchequer. This will ensure sustainable funding for development, promotion and branding of the

tourism sector and continued growth of the sector and the economy'

Purpose of the Regulations

The Regulations seek to;

Establish the Tourism promotion Fund (the Fund) with an initial capital of 200 million

shillings appropriated by Parliament in the 2018/19 financial year' This allocation has

not been traced in the budget books;

i)

6lcommitteeonDelegatedLegislation:ReportonthePFM(TourismPromotionFund)Regulations'2018



ii)Provideforfinancinganddevelopment,promotionandbrandingofKenyaol

programmesandinitiativesinrelationtotourism'tourismfacilities'innovationsand

inventions, tourism intelligence' tourism data capture among others;

iii) Prescribe the funding eligibility criteria for programmes or infrastructure development

pr ojects of a state corporation or state department;

iv) outlines the procedure for the application of funding and the conditions for the

disbursement of funds;

v) cites instances where the officer Administrating the Fund may withhold payments of a

tourism imPlementing agency;

vi) Provide for the imposition of sanctions by the Board with the approval of the cabinet

Secretary responsible for Tourism and the Cabinet Secretary responsible for the

National TreasurY;

vii) Establish an oversight Board for the Fund which advises the cabinet Secretary on the

funding requirements of the Fund, amounts and timings for the fund transfers among

others.TheoversightBoardfurtherapprovesthefinancialstatementsandreviewsthe

investment of surplus funds from the Fund;

viii)Designate the Principal Secretz,rl' responsible for Tourism as the officer Administering

theFundandisresponsibleinteraliaforthesupervision,control,administrationand

coordination of the Fund; and

ix) Provide for the procedure for the winding up of the Fund pursuant to section 24(11) of

the Public Finance Management Act' 2012'

The expected benefit of the Regulations is the estabrishment and operation of a Tourism

promotion Fund whose objective is to support development' promotion' and branding of the

tourism sector to boost economic growth'

2.2 ScrutinY of the Instrument

The public Finance Management (Tourism promotion Fund) Regulations, 2018 were published

on 2gm of June, 201g vide LN No.140 and was tabled before the National Assembry on 5ft July

2018. This is within the statutory timelines contemplated under section 11(1) of the

Statutory Instruments Act'

7|CornmiteeonDelegatedLegislation:ReportonthePFM(TourismPromotionFund)Regulations'2018



1.

The Regulations are unlikely to impose significant costs on the community or a part of the

community and hence the regulatory impact assessment was not prepared for this Regulation

pursuant to section 6 of the SI Act'

The scrutiny was undertaken in conformity with the constitution of Kenya, the Public Finance

Management Act, (No. l8 of 2012), the Statutory Instruments Act, (No.23 of 2013) and the

Interpretation and General provisions Act, (chapter 2) which regulate the making, scrutiny and

publication of the Regulations'

2.3 Committee Findings

Following comprehensive scrutiny of the Regulations, the Committee made the following

findings

THAT, the Regulations were not accompanied by an Explanatory Memorandum as

required by section 5A of the statutory Instrument Act hence it was not possible to

analyse the extelt ornyt]rlarticilation o1 lwel o.f_conslltation conducted required under

section 5 of the statutory Instrument act and the spirit of Arti-cie to and Article 1 1 8 of the

Constitution.

2. pursuant to section 13 0f the sI Act, the committee observed that-

a) Regulation 6 provides that the Fund shall consist of proceeds realized under section 3 of

the Air Passengers Service charge Act. This is a misrepresentation of the provision of the

said section which Provides that-

"5.3(3) All proceeds of the charge imposed under this section shall be

apportioned between the Kenya Airports Authority and the Kenya civil Aviation

AuthorityinsuchmannerastheCabinetsecretarymay,bynoticeintheGazette,

specifu.

This provision is therefore not in accordance with the provisions of the Air Passengers

service charge Act and it contravenes section 13(a) of the statutory Instruments Act'

The Air Passengers Service Charge Act needs to first be amended to allow the Fund to

draw from it

b) Regulation 15 provides that the Oversight Board may with the prior approval of the

CabinetSecretaryresponsibleformattersrelatingtoTourismandtheCabinetSecretary

8 lcommittee on Delegated Legislation: Report on the PFM (Tourism Promotion Fund) Regulations' 2018



responsible for the National Treasury; impose such penalties including the suspension of

funding for failure to comply with the provisions of the Regulations' The enabling

section-sectionTa$)ofthePFMArct,20|T.doesnotgiveexpressauthorityto

imposesanctionsorotherpenalties.Thisisacontraventionofsectionl3(n)ofthe

Statutory Instru rrrents Act'

c) Regulation 1.7 eslablishes the oversight Board which provides general supervision of the

Fund.Theenablingprovision.sectionT4(4)ofthePFMAct,20,'z.doesnot

expresslygivepowersfortheestablishmentofaBoardandisthereforeinconsistent

with the Public Finance Management Act and section zaQ) of the Statutory

Instruments Act. Further the establishment of a Board is a matter that would be properly

dealt with in an Act of parliament and it contravenes section 13(c)of the Statutory

Instruments Act'

d)RegulationlT(a)onthecompositionoftheBoardappointsthePrincipalSecretary

responsible for matters relating to tourism as the altemate chairperson in the "o:*t: "1

the Cabinet Secretary responsible for Tourism. Under Regulation 10, the Principal

secretary responsible for Tourism is appointed as the offrcer Administering the Fund and

is therefore responsible for the supervision' control and administration of the Fund and

theimplementationoffunctionsoutlinedinRegulations2|-23.Thisisliketytoraise

corpOrateBovernanceissuesasthereisnocleardistinctionorseparationbetween

the policy makers and the policy implementers'

3. TIIAT, the establishment of a Tourism Promotion Fund with an initial capital of Kshs'

200millionshillingsappropriatedbyParliamentintheFY20ls/lgisspeculative,since

no allocation was traced in the books for the said financial year'

4.TllAT,whitsttheintendedpurposeoftheFundispositiveforthetourismindustryin
Kenya,thecountryrunstheriskofduplicationbetweentheFundandotherexisting

entities in the tourism sector already undertaking the intended functions, hence caution

should be taken to avoid duplication and wastage of public resources'

9|CommitteeonDelegatedLegislation:ReportonthePFM(TourismPromotionFund)Regulations,20lS



3.0 RECOMMENDATION

The committee recommends that pursuant to standing order 210 (4) (b) and section 15 (1)

of the Statutory Instruments Act, the Public Finance Management (Tourism Promotion

Fund) Regulationsr 2018 be annulled in entirety for the aforementioned reasons'

Date 8. Se.l
Signed

HON. GLADYS BOSS SHOLLEI CBS MP

CHAIRPERSON
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ANNEXURES

(i) Committee Minutes

(ii) Sittings

(iii) AdoPtion List

(iv)CopyofthePublicFinanceManagement(TourismPromotionFund)Regulations,20l8

(v) CorresPondence
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SPECIAL ISSUE

Kenya Gazette Supplement No- 91

(kgislntive Supplement No.45)

LEGALNOTICENO. 138

THE TAX PROCEDURES ACT, 2015

(No.29 of?015)

IN EXERCISE of the powers conferred by section 112 of the Tax

Procedures Act, 2015, the Cabinet Secretary for the National Treasury

and Planning makes the following Regulations-

THE TAX PROCEDURES (TAX AGENTS) REGULATIONS' 201 8

l. These Regulations may be cited as the Tax Procedures (Tax

Agents) Regulations, 2018.

. 2. It t@se Regulations, unless the context otherwise requires-

"Committee" means the Tax Agent Committee established under

regulation 7;

"misconduct" includes making false tax declarations, aiding and

abetting tax evasion and anl' conduct prohibited by any law relating to

the collection of tax;

"practicing certificate" means a certificate issued to a person by a

recognized professional association which permits that Person to

practice that profession;

"registration certificate" means the certificate issued by the

Commissioner under regulation 3; and

"tax agent" means a Person registered by the Commissioner as a

tax agent under regulation 3.

3. (1) A person who wishes to act as a tax agent shall apply in

writing to the Commissioner for registration.

(2) An application made under subregulation (1) shall be

accompanied by a non-refundable fee of twenty thousand shillings.

(3) The Commissioner may register a Person as a tax agent if
that person is tax comPliant and-

(a) is a member of the Instirute of Certified Public Accountants

of KenYa;

(b) is an advocate of the High Court of Kenya and holds a

current Practicing certifi cate;

(c) is a former tax administrator with at least ten years'

experience in tax administration; or

(d) is a holder of any other relevant qualifications and

experience recognized by the Commissioner as sufficient for
a tax agent.

2049

29th June,20l8

Citation

Interprctation.

Rcgisration of tax
agent.
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(4) Where the Commissioner is satisfied that a person is
qualified for registration as a tax agent, the Commissioner shall issue a

certificate of registration in thc prescribed form.

(5) These Regulations : ,ali not apply to a non-resident who is
temporarily in Kenya for the sole purpose of representing a client on tax
matters.

4. The functions of a tax agent shall be to-
(a) prepare and submit tax refurns on behalfofa taxpayer;

{b) liaise with the Kenya Revenue Authorify on behalf of a

taxpayer on matters relating to tax;

(c) advise and represent a taxpayer in matters relating to tax
before the Commissioner or the Tribunal established under
the Tax Appeals Tribunal Act,20l3; and

(d) deal with any other matters that relate to tax on behalf of a
taxpayer.

5. (l) The Commissioner shall maintain a register of tax agJnts
which shall contain-

(a) the names of all tax agents;

(b) the qualifications ofthe tax agents;

(c) the address of the princrpal places of business of the tax
agents and any other place where the tax agents may operate
from; and

(d) such other information as the Commissioner may consider' necessary,

(2) A tax agent shali notify the Commissioner of any change in
the information in the register within fourteen days of such change.

6. (1) A tax agent shall act in a professional manner in providing
service to his or her clients to enable them to comply u,ith the
requirements of any tax law.

2. Without prejudice to the foregoing, a tax agent shall-
(a) comply with any notice served on the tax agent by the

Commissioner within the period specified in the notice;

@) maintain a register containing the following details-

(i) the names of all the clients;

(ii) the date of engagement by each client;

(iii) the physical addresses, postal addresses and any other
contact details of each clienr; and

(iv) information relating to the rrzrure of the business that
each client is engaged in; and

(c) maintain proper records indicating-

Functions of tax
agentl.

Act No.40 of
2013.

Registcr for t8x
agcnts.

Conduct of tax
agent.
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(i) the date when the last income tax return or specified

notice was submitted to the Commissioner;

(ii) the tax paYable or Paid; and

(iii) such other particulars as the Commissioner may from

time to time direct.

7. (1) The Cabinet Secretary shali, for the purpose of these

Regulationi, appoint by notice in lhe Gazette, a Tax Agent Committee

whTch shall consider applications for registration of tax agents and

investigate any allegations of misconduct made against tax agents'

(2) The Committee shall comprise of-
(a) a chairperson who shall be from the private sector with at

least ten years' relevant experience and holds a degree in

taxation, fin*"", accounting, economics or law from a

universitY recognized in KenYa;

(b) a representative of the Institute of Certified Public

Accountants of KenYa;

' (c) a representative of the Law Sociery of Kenya;

(d) tlree other persons who have at least five years' relevant

experience and hold a degree in taxation, finance'

accountinS, economics or law from a university recognized

in KenYa; and

(e) a representative of the Commissior' who shall be the

secretary to the Committee.

(3) The members of the Committee shall serve for a term not

"*"""ding 
three years and shalt be eligible for re-appointrnent for one

further term Dot exceeding three years.

(4) The quorum for a meeting of the Committee shall be the

chairperson and two others members.

(5) The Chairperson shall preside at every meeting of-the

committee at which the chairperson is present and in the absence of the

Chairperson, the members prisent shall appoint one of their number to

preside over the meeting.

(6) The members of the Committee shall be paid such

remuneration as the Cabinet Secretary may determine from time to

time.

8. The office of the chairperson or a member of the Committee

shali become vacant if the holder-
(a) resigns by notice in writing to the Cabinet Secretary;

(b) is convicted of anY offence;

(c) is declared bankrupt by a court of competentjurisdiction;

(d) fails to meet his or her tax obligations; or

(e)failstoattendthreeconsecutivemeetingswithoutnoticeto
the chairperson or in case of the chairperson to the

Commissioner.

Establishment of
thc Tax Agcns
Comminec.

Vacancy
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9. (1) The Commissioner shall, upon receiving any allegation of
misconduct against a tax agent, refer the matter to the Committee to
investigate the allegation

(2) Where the complaint is against a member of a recognized
professional association, the Committee may refer the matter 1o the
association for investigation and determination in accoldance with the
code of conduct of that association.

(3) The Committee may recommend such disciplinary or
similar action as it may consider necessary be taken against the tax
agent in addition to the action taken by the association.

(4) Where the complaint is against a person who is not a
member of a recognized professional association, the Committee shall
give the tax agent an opportunity to be heard and permit the tax agent
to inspect any relevant documents related to the allegation at llast
scven days before the date of the hearing.

(5) The Committee may, in the course of the investigations,
hear such witnesses and receive such documentary evidence as may, in
its opinion, assist in the investigation.

(6) The Committee shall, expeditiously, but not later than seven
days after the conclusion of the investigaiion, submit a report to the
Commissioner recommending that the Commissioner-

(a) clgars the tax agent oJthe allegations;
(b) cautions, warns or reprimaods the tax agent;
(c) suspends the registration of the tax ageirr;

(d) deregisters the tax agent; or
(e) takes such other action that the Commissioner may consider

appropriate.

(7) The Commissioner shall, within fourteen days of receiving
the report of the Committee, take such action as may be appropriate.

10. Any person who-
(a) fraudulently makes, or causes or permits to be made, any

false or incorrecr entry into the register maintained for thl
purposes of these Regulations, or any copy thereof;

(b) fraudulently procures or attempts ro procure, registration as a
tax agent;

(c) knowingly and willfully makes any srarement which is false
or which is misieading, with a view to gaining any
advahtage, concession or privilegc under these Regulations;
or

(d) operates as a rax agent without being registered,
commits an offence and shall be liable, on conviction, to a fine

not exceeding two hundred thousand shillings or to imprisonment for a
term not exceeding two years, or both.

Dated the l4th June,2018.

HENRY ROTICH,
Cabinet Secretary for the National Treasury and planning.

Invcstigation of
allcgations of
misconduct-

Offences



Ke ny a S ub sidiary Le gislatton, 20 I I 2053

LEGALNOTICENO. I39

THE RETIREMENT BENEFITS ACT' 1997

(No.3 of 1997)

iN EXERCISE of the Powers conferred by section 55 of the

Retirement Benefits Act, 1997 the cabinet Secretary for the National

Treasury and Planning makes the following Regulations-

THE RETIREMENT BENEFITS (OCCUPATIONAL RETIREMENT

BENEFTTS S CHEMES) (AMENDMENT) REGULATTONS, 20 1 8

1. These Regulations may be cited as the Retirement Benefits

(Occupationai Retirement Benefits Schemes) (Amendment)

Regulations,2018.

2. Regulation 3 of the Retirement Benefits (Occupational

Retirement B-enefits Schemes), 2000 (in these Regulations referred to

as the ,,principal Regulations") is amended by inserting the following

definition in its proper alphabetical sequence-

"medical fund" means a fund. into which all contributions'

invesunent earnings, income and ail other moneys payable under

theschemerules-ortheprovisionsofthisActandsubsidiary
Regulations shall be paid for the purPoses of accessing medical

bengfits in retirement.

3. Regulation 8 of the principal Regulations is amended by

adding the following new Paragr-aph immediately after paragr;'ph (4)-

(5) No trustee engaged in any profession or business shall be

""g"i"a 
in professio-nal services done by him or his firm in

connection to the scheme'

4. Regulation 25 of the principal Regulations is amended-

(a) by deleting paragraph (a) of the provision to paragraph (1)

and sutstituting therefor the following new paragraph-

(a) subject to the amount not exceeding ten Percent of the

totai accruld benefits transferred to a medical fund, not more

than one-quarter of the remaining retirement benefits may be

commuted in a scheme where members do not make

contributions and not more than one-third of the remaining

retirement benefrts may be commuted in a scheme where

members make contributions ;

(b) by deleting paragraph (6) and substituting therefor the

following ParagraPh-

(6)Theschemerulesmayprovideforthepaymentofretirement
benefii by way of an income draw down, as an alternative or in addition

to the purchase of annuity for members at retirement age:

Providedthattheschemenrembersshalltakeaminimumperiod
of ten years.

5. Regulation 39 of the principal Regulations is amended-

Citation.

L.N. 11912000.
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(a) in paragraph (1), by deleting the expression ..tbree months,,
and substituting therefor the expression ,.four months"; and

(b) in paragraph (3), by inserting the words ..less the amount of
the medical fund" at the end of subparagraph (a) of the
proviso.

Dated the l4th June,2018.

HENRY ROTICH,
Cabinet Secretary for the National Treasury and planning.

Lecal NotcENo. 140

TTiE PUBLIC FINANCE MANAGEMENT ACT
(No.18 of 2012)

IN E)(ERCISE of the powers confened by section Z4(4) of the
Public Finance Management Act, 2012 tire Cabinet Secretary for the
National Treasury and Planning makes the following Regulations-

THE PUBLIC EINANCE MANAGEMENT (TOURISM
PROMOTION FUND) REGULATTONS, 20 1 8

1. These Regulations may be cited as the public Finance
Management (Iourism Promotion Fund) Regulations, 2018.

2. In these Regulations, ontess tfr" 
""rt"*i ",ir"r*ise 

requires -
"Board" means rhe Oversight Board estabtished under regulation

17;

"Cabinet Secretary" has the meaning assigned to it under scction
2 of the Act;

"Fund" means rhe Tourism Promotion Fund established under
regulation 3 ofthese Regulations;

"Officer Administering the Fund" means the principal Secretary
for the time being responsible for matters reiating to tourism;

"operational and maintenance expenses" means moneys included
in the approved annual budget of the Fund dedicated to meetrng the
routine administrative expenses of the Secretariat;

"plugging pro.jects" means projects which support the
development, promotion and branding of tourism in Kenya;

"tourism events" means nafural phenomena or human scheduled
activity which attracr visitors to a particular area as organizers,
participants, spectators or service providers to support the activity or a
combination of several purpose of engagement, including wildebeest
migration, observation of eclipse, exhibition, conferences, sporting
eveots, cuiturai festivals and dances;

. "tourism implementing agency' means a govemment agency
involved in the developmenr, promotion and branding of touriim in
Kenya;

Citation.

IntcrprctatioD.



Kenya S ub sidiary lc gislation, 20 I 8 2055

"tourismnicheproduct"meansanattraction,goodorserviceof
special appeal and of specific interest to a particular market segment;

..tourismproduct''meansanattraction,goodorservicewhich

contributes to tire total visitor or tourist experience in a destination,

including wildtife, culture, rivers, beaches' hisorical sites' museums'

hotels and artifacts.

3. There is established a fund to be known as the Tourism

Promotion Fund which shail operate under the budgeting' accounting'

reporting and auditing framework of the Act'

4.TheinitialcapitaloftheFundshallbe200miliionshillings
appropriated by Parliament in the financial year 20l8ll9'

5. (i) The object and purPose of the Fund shall be to provide

funds to'support dlvelopment, promotion and branding of tourism

sector.

(2) Without prejudice to the generality of paragraph (1) of this

regulation, the Fund shall provide for-
(a) financing development, promotion and branding programmes

and initiatives in relation to tourism products, including

tourism niche products and tourism events;

(b) financing development, promotion and branding of Kenya in' - 
specific local, regional aud international market segments; -

(c) financing tourism data capture, analysis and dissemination of
the same and any other ielated research which may include

deployment of technology based applications;

(d) financing development of tourism facilities and

establishments in ireas where the private sector is unable or

unwilling to develop, but with a high PoteDtial for tourism

promotion and branding;

(e) co-financing of tourism promotion projects with 
-the 

county

goYernments on the basis of an agreed ratio of matching

grants;

(f) funding programmes and initiatives for tourism safety and

security 
- 

geared towards development, promotion and

branding of tourism sector;

(g) financing development of innovations and inventions which

Promote tourism development, promotion and branding;

(h) funding of plugging projects which contribute to
' ' 

development, promotion and branding of tourism sector;

(i) financing Programmes and initiatives geared towards

tourism intelligence and information gathering for purposes

of developing] promoting and branding tourism in Kenya;

and

() standard development and capacity building in the tourism

sector.

Establishmcnt of
the Fund.

Capital of thc
Fund.

Objcct and

PuPosc.
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6. The Fund shall consist of-
(a) proceeds realised under section 3 of the Air passengers

Service Charge Act;

(b) moneys appropriated by the National Assembly for the
purpose of the Fund;

(c) income from investments of anl, surplus funds in the Fund;

(d) interest accruing to the Fund;

(e) grants, donations or other bequcs ts made to the Fund;

(f) moneys paid into the Fund from any other source as may
from timi to time be approved by the babinet Secretary; and

G) any other moneys as may be provided for in an Act of
Parliament.

7. (1) There shall be paid out of the Fund monies in respect of
any expenses incurred in pursuant of the objects and purposes for
which the Fund is established.

(2) The expenditure incurred out of the Fund shall be ou the basis
of and limited to annual work programmes and cost estimates which
shall be prepared by the Officer Administering the Fund, and approved
by the Board at ttre beginni4C 9f thg fiIlqlci4t yearlo which they ielate.

(3) Any revision of the approved annual work programmes, and
of any cosi rstimate, shall be referred to the Board for ippioval.

8. The eamings of, or accruals to the Fund shall be retained in the
Fund, and shall be spent only for the objects and purposes for which the
Fund is established.

_ 9. A tourism implementing agency shall be eligible to apply for
funding from the Fund if-

(a) in the case ofa state corporation or a government agency-
(i) has an annual u,ork programme aligned to the strategic

plan of the corporation or agency and the medium term
plan approved by the governing body of the state
corporation or agency;

(ii) has, in relation to an infrastructure development project,
prepared project designs, plans and bijls of quantities,

. approved by the governing body and the requisite' regulatory approvals from relevant government
institutions; and

(iii) meets any other criteria set out by the Board.

(b) in case of a Ministry or a State Department, that Ministry or
State Department -
(i) has an annual work programme aligned ro rhe strategic

pian of the Ministry or state department and the medium
term plan approved by the Cabinet Secretary responsible
for that Ministry or State Department:

Sourccs of funds.

Crp.415.

Payment out of
thc Fund.

Rctcntion of
funds.

Funding eligibility
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(ii) has, in relation to an i-nfrastructure development

project, prepared project designs, plans 
-and 

bills.of
qo*titi"t, approved by the Accounting Officer of that

Ministry oi 
- 

Stut" Departrnent and the requisite

regulaory approvals from relevant government

institutions; and

(iii) meets any other criteria set out by the Board'

10. (1) The Officer Administering the Fund shall by the 30u

August of .ach year issue a budget circular to the eligible Persons

indicating-

(a) the ceilings for funding each objects of the Fund;

(b) priority programmes' projects and activities to be funded in

that financial Year; and

(c) any other information that the Board may consider necessary'

(2) A person who wishes to receive funding from the Fund and

meets'the ".it"ri" 
ser out under regulation 9 shall at least, six months

before the commencement of a financial year, apply to $"-9ffiTt
ei*i"itt"ting the Fund in such a manner as may be specified by the

Board.

(3) An application for funding under paragraph (2) shall be

accompanied bY-

(a) in case of 2 state corporation or gover[lment agency-

(0 the minutes of a properly constituted meeting of the

governing body of the state corporation or government

agency lont"ining the resolution to apply for funding

from the Fund;

(ii) an annual work programme aligned to the strategic plan

of the state corporation or goYernment agency approved

by the goveming body of that corporation or 3g*:y. Pg
the Medium ierm Plan approved by the Cabinet

Secretary responsible for that state corporation or

govemment agency;

(iii) where the project is an infrastructure development

project' the project designs, plans and bilis of quantities'

approved uy iite govirning body and the requisite

rigulatory approvals from relevant govemment

institutions, where aPPlicable;

(iv) a statutory declaration of programmes funded through

other sources, if anY'

(v) the details and signatories of the bank account in the

name of the state corporation or govemment agency

where the funds shall be channeled; and

(vi) any other additionai information as may be required by

the Board.

Proccdurc for
funding.
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(c) in the case of a Ministry or State Department -
(i) an annual work programme aligned to the strategic plan

of that Miuistry or State Department and the tut.air."
Term Plan;

(ii) a written confirmation from the accounting officer
responsible for that Ministry or State Deparfrent that
the there is no other funding for the same prograflrme,
project or activity;

(iii) where it is an infrastructure developmenr project, the
project designs, plans and bills of quantitiei, approved
by the Accounting Officer of thaf Ministry oi St t"
Department and the requisite regulatory approvals from
relevant government institutions, where-appiicable;

(iv) g -accounting officers' declaration of programmes
funded through other sources, if any;

(v) the details and signatories of the bank account in the
name of that Ministry or State Department where the
fuads shall be channeled; and

(3) A maximum of. ten per centum (l}Vo) of the approved budget
for each fin-ancial yeai- shall be allocated annuaUy ty tU" no.ra, *?tU
the approval of the Cabinet secretary for the ti*"-u"ing r"rpo^iu-r, i*
3-ltters relating to tourism based on the Mcdium Term ilan of thatMinistry and the Cabinet Secretary for thc National T;rry, ;
implement strategic interventions, piogrammes and initiatives thr;;;h
a tourism implementing agency.

I 1. (t) The funds shall only be disbursed if_

(vi) any orher additional information as may be required by
the Board.

(a) the disbursement is approved and recorded in minutes of the
Board; and

(b) the disbursement is to meet
objects and purpose of the Fund.

the expenses related to the

Conditions for
disburscments of
funds-

(2) The Board may set out other conditions and requirements for
release of funds, to ensure efficient and effective *un"g"rn"nt oi
res0urces.

- (3) Moneys may additionally be disbursed out of the Fund where
such disbursements-

(a) relate to expenditures that did not form part of the approved
budget for the financial year in accordanie with provisions of
the Act; and
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(b) have been approved by the Officer Administering the Fund

and submitted to the Board for further approval'

(4) For Purposes of paragraph (3) of this regulation' a

suoole#ntary Uuaget shall be-prepared by the Officer Administering

;#'F;;J-d'appro;"d in accoriance with the provisions of regulation

10, provided disbursement under the supplementary budget complies

wittr-the requirements of these Regulations'

12, (1) A recipient of the funds shall-

(a) submit quarterly and anngal- progress rePortl ol t':
prograrnmes, p.oj""tt and initiatives funded by the Fund; and

(b) allow staff of the secretariat to motritor and evaluate

programmes' projects and initiatives funded by the Fund'

(2) A recipient of the funds shall retum any unutilized funds

ii.uo.."a in accordance with these Regulations where-

(a) the purPose for which the funds were disbursed was not

undertaken;

(b) the purPose for which the funds were disbursed was
' ' 

underta[en but the funds were not fully utilized; or

(c) savings are realized as a resu'lt of change in circumstances'

(3) Unutilized funds retume(i under paragraph (2) shail be

recorded as receiPts of the Fund'

(4) A recipient of the funds who fails to comply,with PTC11pj
(2) and (:) tU.fi not be eligible for any subsequent disbursement unfil

[; p"^;; has fuily compli-ed with the provisions of these Regulations'

13. A tourism implementing agency shall only request for

payments from the Fund where-

(a) the project to be financed is procured in accordance with the

Pubiic Frocurement and Asset Disposal Act' 2015;

(b) the project to be financed is included in the approved

estimates of revenue and expenditure for the tourism

imPlementing agencY; and

(c) the requirements of regulation 2'l areme|-

14. The Officer Administering the Fund may wiihhold payments

due and owing to a tourism implementing agency where-

(a) that tourism implementing agency fails to comply with the

Provisions of regulation 12;

(b) the Officer Administering the Fund is of the opinion that the

provisionsoftheseRegul-ationshavenotbeencompliedwith;
or

Obligations ofthc
rccipient of funds.

Requcst for
paymcnt from thc
Fund.

No.33 of2015

Withholding of
payments.
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(c) a tourism implementing agency provides information
justifying the proposed withholding with approval of the
agency governing body, and the Board approves the
withholding.

15. The Board, with the prior approval of the Cabinet Secretary

lor the time being responsible for matters relating to tourism and the
Cabinet Secretary to the National Treasury, may-

(a) impose such penalties, including the suspension of funding
allocations, as it may direct the tourism implementin!
agencies which fail to comply with any of the-provisioni
under these Regulations; or

(b) take such remedial, supplementary or alternative measures to
ensure the performance of the functions of tourism
implementing agencies which persistently fail to discharle
their functions under these Regulations.

16. (l) Applications for payment out of the Fund shall be made
by a tourism implementing agency in a format specified by the Board at
Ieast twenty-one (2I) days before the due date.

(2) Any applications for paymenr made under paragraph
this regulation shall be supported by documents required-unier
Regulations which shall include-

(1) of
these

Imposition of
sanctions-

Applications for
payments out of
the fund.

Establishment and
composition of the
Board.

(a) the name and address of the payee (tourism implementing
agency);

(b) the bank account details of the payee;

(c) specific project to be frnanced; and

(d) any other additional information as may be deemed
necessary by the tourism implementing agency.

(3) Any application under these Regulations shall be signed by an
accounting officer or the chief executive officer of -a 

tourism
implementing agency or an officer delegated by him or her, in writing.

17. (i) There is established a board to be known as Oversight
Board for the Fund which shail consist of-

(a) the Cabinet Secretar-y responsible for matters reiating to
. tourism, who shall be the chairperson of the Board, o, in his. or her absence, the principal Secretary responsible for

matters relating to tourism;

(b) the Principal Secretary responsible for matters relating to
tourism;

(c) the Principal Secretary responsible for matters relating to
finance;

(d) the Principal Secretary responsible for matters relating to
Transport;

(e) the Principal Secretary responsible for matters reiating to
Culture;
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(0 the Principal Secretary responsible for matters relating to

wildlife;

(g) the Principal Secretary responsible for matters relating to

Internal SecurilY;

(h) two persons of opposite gender appointed by the Cabinet

Secretary ."sponsibl" for matters relating to tourism in

accordance with Article 27 of the Constitution'

(2) A person shall not be appointed under paragraph (l) (h) of

this regulation, unless that-

(a) holds a universiry degree recognized in Kenya;

(b) has not less than flfteen years' experience in the relevant

field; and

(c) meets the requirements of Chapter Six of the Constitution'

(3) A person appointed under paragraph (1)(h) of this regulation

shall serve ior a perioa of three (3) years, and the period may be

renewed for a further final term of three (3) years'

18. The functions of the Board shall be to-

(a) advise the Cabinet Secretary on the funding requirements of

the Fund;

(b) review and adopt the estimates of annual revenue and

expenditureoftheFundandrecornmendtherr"theCabinet
Secretary for the time being responsible fo: " 'iters relating

to touriim for concurrence and onward transmission to the

Cabinet Secretary for aPProval;

(c)determinetheallocationoffinancialresourcesfromtheFund
required by the tourism implementing agencies for the

development, promotion and branding of tourism sector in

KenYa;

(d) ensure that the annual estimates of revenue and expenditure

for the Fund include retention funds for the preceding

financiai year which shall be revoted;

(e) ensure that only projects include" in the tourism

implementing agency annual programrne are Promoted for

funding under these Regulations;

(f) advise the Cabinet Secretary on amounts and timing for the

fund transfers into the Fund;

(g) approve and review the investment of surplus funds from the

Fund;

(h)advisetheCabinetSecretaryonanyadditionalsourcesof
funds for the Fund;

(i) aPprove the financial statements prepared by .the Officer

Administering rhe Fund before submission to the Auditor-

General; and

Functions of the

Board.
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O approve the non-financial reports of the Fund before
submifting thern to the Cabinet Secretary responsible for
tourism for onward transmission to the National Treasury.

19. (l) The Board shatl, through a competirive recruitment
process, identify and shortiist three successful persons in order of merit
and forward the names to the Cabinet Secretary fbr the time being
responsible for matters relatiag to tourism to appoint one of them to bI
the Chief Executive Officer of the Fund.

(2) A person shall not be quaiified for appointrnent as the chief
executive officer under paragraph (l) unless that person-

(a) holds at least a degree from a universiry recognized in Kenya
in the field of tourism, wildlife, economics, finance, natu;al
resources or any other relevant field;

(b) has at least ten years practical experience in senior
management capacity; and

(c) satisfies the requirements of Chapter Six of the Constitution.
(3) The chief executive officer of the Fund shall hold office for a

term of tt*ee years, but shall be eligible for re-appointment for one
further term of three years.

(4) The chief executive officer shall be the Secretary to the Board
and shall be responsible for the day to.day running of the Fund
including the staff of the secretariat of the Fund.

. 2Q {t) ne Principal Secretary responsible for mauers relating ro
toirrism shall be the Officer Administering the Fund.

(2) The functions of the Officer Administering the Fund shail beto-
(a) supervise and control the administration of the Fund based on

a five year tourism investment programme approved by the
Cabinet Secretary for tourism and the Cabinet Secretary for
the National Treasury;

(b) recommend the ailocation of financial resources from the
Fund required by the tourism implementing agencies for the
development, promotion and branding of tourism sector in
Kenya;

(c) prepare estimates of annual revenue and expenditure of the
Fund relating to its purpose and object and operational.and
maintenance expenses and submit it to the Board for
approval;

(d) establish proper systems of inremal control and management
in accordance with the provisions of the Act anJ these
Regulations;

(e) advise and consulr the Board on matrers relating to the
administration of the Fund;

(f) co-ordinate monitoring and evaluation of tourism
development, promotion and branding projecs financed from
the Fund;

Appointmcnt of
chicf cxecutive
officer.

Officcr
Administcring thc
Fund.
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(g) advise and consuit with the Cabinet Secretary on matters

reiating to the administration of the Fund as may' from time

to time, be necessarY;

(h) keep proper books of accounts and other books and records
' ' t tating io the Fund and the activities financed under the

Fund and submit them to the Board;

(i) keep custody of the Funds' assets' equiPment and properties

under the Fund;

() prepare financial and non-financial performance report of

ihe-Fund and submit it to the Board for approval, and upon

approval transmit a copy to the National Treasury and

Ministry for matters relating to tourism;

ft) prepare the annuai financial statements and submit them to' - 
ihe-Board for approval before submission to the Auditor-

General with a iopy to the National Treasury and Ministry

for matters relating to touristr;

0) furnish any additional information which is proper and

sufficient ior the Proper discharge of the mandate of the

Auditor-General; and

(m) undertake any other dury as the Board may assign through

resolutions.

(3) When discharging the functions under paragraph (2) of this

."gulaiion, the Offtcer Administering the Fund shall-

(a) comply with the ordinary budget cycle in the preparation of

estimates for ttre Fund; and

(b) submit estimates of revenue and expenditure to the Cabinet

Secretary by the 31{ January of the preceding financial year

for aPProval.

21. The Officer Administering the Fund shall have power to-'

(a) access any project related data he or she may need from

tourism impiementing agency in furtherance of his or her

functions;

(b) call for any additional information with respect to requests

for PaYments out of the Fund; and

(c) cause for a monitoring and evaluation.exercise to be done to

a tourism implementing agency Projects funded from the

Fund, and with the approval of the Board'

22. (1) The Board shall designate a secretariat to support the

op"r"iiont'of the Fund which shall be headed by tlne Chief Executive

Officer.

(2) The Secretariat shali consist of such staff as the Board with

the approvai of the Cabinet secretary responsible for matters relating to

Powcrs of Offrcer
Adminisoring the
Fund.

Sccrctariat
support for
Of{iccr
Administering the
Fund.
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tourism may, in consultation with the pubric Service commission,
consider necessary for the proper performance of the functions of the
Fund under these Regulations.

23. (1) The Officer Administering rhe Fund shall cause an
account in the name of the Fund to be maintained for the Fund in a
bank within the Republic of Kenya in line with section 2g of the Act
and any Regulations made thereunder.

(2) An monies payable inro rhe Fund shall be received into the
bank account of the Fund.

(3) The Fund's accounrs shall be operated by the Officer
Administering the Fund and two other perions nominated by the
Cabinet Secretary from the Fund's secretariit.

(a) The Officer Administering the Fund may open and maintain
other accounts for the following purposes-

(a) payments for development, promotion and branding of
tourism sector;

(b) payments of operational and maintenance expenses; and

(c) receiving receipts of the Fund and unutilized funds b.
tourism implementing agencies.

24-The Officer Administering the Fdnd shall ensrire the iccounrs
of the Fund are not overdrawn.

25. (l) The Board shall ensure that in any financial year
expenditure and commitments from the Fund shali not exceed the
annual income of the Fund together with any surplus incomc brought
forward from a previous year.

(2) If, in exceptional circumstances, the income from the Fund or
other funds together with any surplus income brought forward from a
previous year is insufFrcient ro meet the actual or estimated liabilities of
the Board and the Fund, the Cabinet Secretary to the National rreasury
may, with the approval of Parliament, make advances to the Board and
such advances shall be made on such terms and conditions, whether as
to repayment or otherwise, as the Cabinet Secretary to the National
Treasury may determine:

Provided that any such advance shall be repaid from the income
of the Fund.

26. The Board may with the consent of the Cabinet Secretary to
the National rreasury and the Cabinet Secretary responsible for maiters
relating to tourism, invest any of its sulplus funds in Government
.securities.

27. The Fund shall be govemed by all relevant financial and
procurement laws and regulations as applicable.

28. (l) The Cabinet Secretary shall at the elapse often years from
the date of commencement of these Regulations cause a review to be

Accounts of thc
Fund.

Overdiawn
accounts.

Advanccs to thc
Board,
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conducted on the performance of the Fund in accordance with the

requirements of the Act aod Regulations thereunder'

(2) The review shall determine whether the Fund has met the

objectives for which it was established.

(3) The rePort on the review shall be submitted to the Cabinet

and Parliament for apProval.

29. (L) At least six months before the commencement of each

financial year, the Board shatl cause to be prepared estimates of the

revenue and expenditure of the Board for that year'

(2) The annual estimates shall make provision for all estimated

,"r"nu"i into and expenditures from the Fund for the financial yeat

and in particular, the estimates shall provide for-
(a) revenues projected to be received by the Fund from the

sources offunds provided for under these Regulations;

(b) moneys allocated to tourism implementing agencies under

these Regulations;

(c) monies for the administration expenses of the Fund;

(d) the payment of the salaries, allowances and other charges in

respect of the staff of the Board, where applicable;

(e) the payment of pensions, gratuities and bther charges in

respict of the staff Fund, where applicable; and

(0 the proper maintenance of the assets, equiPlDent and

ProPerties under the Fund.

(3) The annual estimates shall be approved by the Board before

the commencement of the financial year to which they relate and shall

be submitted to the Cabinet secretary for approval and thereafter, the

Board shall not increase or decrease the annual estimates unless a

supplementary budget has been approved in the same manner'

30. (1) The Officer Administering the Fund shall prepare

guarteriy fin.ancial and non-financiai reports in accordance with the

iormat prescribed by the Public Sector Accounting Standards Board

and the Act and submit it to the Board for approval'

(2) Upon approval, under paragraph (l), the 
-OfficetAdministering tn" rona shall submit the report to the National Treasury

and Ministry resPonsible for matters relating to tourisr'n'

31. (1) The Board shall cause to be kept all proper.books and

records of account of the income, expenditure, assets, equipment and

properties of the Fund.

(2) Within a period of three months from the end of each

fina,ciai year, the B-oard sha1l submit to the Auditor-General with a

copy to ihe National Treasury, the accounts of the Fund together

with-
(a) a statement of the income and expenditure of the Fund during

the financial Year; and

Annual estimates

Quarterly reporB.

Accounts and
audit-
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(b) a statement of the assets and iiabilities of the Fund on the last
day of that financial year.

(3) The financial statements prepared under paragraph (2) shall
be in accordance with the prescribed format by-the-public 

-sector

Accounting Standards Board and the Act.

(4) The accounts of the Fund shall be audited and reported upon
in accordance with the Public Audit Act,20l5.

(5) The Board shall inform and keep the public informed of its
activities and operations through regular pubiications and such
activities and operations shall be accessible to the public unless there
are reasons of commercial confidentiality or security justifying
exclusions.

32. (1) The administrative expenses of the Fund shall not exceed
three per centum of the approved budget of each financial year.

- (2) Despite the provisions of paragraph (l), the Board may, with
the concurrence of the Cabinet secretary for the time being responsiblefor matters relating to tourism, recommend incre-ase of the
administrative expenses from three per centum to five per centum
where there are justifiable reasons to the cabinet secretary for approval
for that particuiar financial year.

33. A person who misippiopriates any funds or assets from the
Fund, or assists or causes any person to misappropriate or apply the
funds otherwisr. han in the manner provided ln -tn"s" 

Reguiaiions,
commits an oflence and shall, upon conviction, be lirbl" to
imprisonment for a term not exceeding five years or to a fine not
exceeding ten million shillings or to both.

34. (l) The Cabinet Secretary may wind-up the Fund with the
approval of the National Assembly where the Cabinet Secrerary
considers that the Fund has successfully completed the specific
objectives for which it was created.

(2) On winding up of the Fund -
(a) the officer Administering the Fund shall call on rhe tourism

implementing agencies to submit any valid outstanding
obligations and commitments for paym€nt;

(b) the Officer Administering the Fund shall pay any amounr
remaining in the Fund into the National Exchequer Account
for the credit of the national governmenr;

(c) the Cabinet Secretary shali pay any deficit in the Fund from
the funds of the national government in the National
Exchequer Account with the approval of the National
Assembiy; and

(d) assets, equipment and properties other than cash of the Fund
shall be transferred to the Ministry for the time being
responsible for matters relating to tourism.

(3) Within rhree months upon the decision to wind up the Fund,
the officer Administering the Fund shall prepare final financial and

No.34 of2015.

Administration
cxlrcnscs.

Offcnccs and
pcnaltics.

Winding- up of
thc Fund.
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non-financial statements of the Fund and submit them to the Board for
approval.

(4) Upon approval under paragraph (3), the administrator shall

submit the final financial and non-financial statements to the Cabinet
Secretary.

(5) The Cabinet Secretary sha1l submit a final statement of
accounts to Par[ament and to the Auditor-Geueral for audit within
three months from the date of the decision to wind up the Fund.

Dated the 14th June,2018.

HENRY ROTICH,
Cabinet Secretaryfor the NationalTreasury and Planning.

LEGAL NoTICENO. 141

T}IEPUBLIC EINANCE MANAGEMENT ACT

(No.18 of20r2)

IN EXERCISE of the powers conferred by section 205 of the

Public Finance Management Act, 20l2,he Cabinet Secretary for the

National Treasury and Planning makes the following Regulations-

T}IE PUBLIC FINANCE MANAGEMENT (NATiONAI
GOVERNMENT) (AMENDMENT) REGULATIONS, 201 8

1. These Regulation: may be cited as the Public Finance
Management (National Governm en t) (Amendment) Regulations, 20 I 8.

2. The Public Finance Management (National Government) LN'34/201s'

Regulations,20l5 are amended in regulation 2L9by deleting paragraph
(2) and inserting the following new paragraphs immediately after
paragraph (1)-

(2) A regulatory authority established by an Act of
Parliament and referred to under regulation 2ll (4) shall remit to
the Collector ninety per centum of its surplus funds not later than

thirty days after it is reported in the audited financial statements

after the end of each financial year.

(2A) For the purpose of this regulation, "Colleclor" means No.2of 1995.
the Commissioner General appointed under section 1l of the

Kenya Revenue Authoriry Act, 1995.

Dated the l4th June, 2018.

HENRY ROTICH,
Cabinet Secretary for the National Treasury and Planning.
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LEGAL NoTICE No. 142

THE PROCEEDS OF CRIME AND ANTI-MONEY
LAUNDERING ACT,2OO9

(No.9 of2009)

IN EXERCISE of the powers conferred by section 134 of the
Proceeds of Crime and Anti-Money Laundering Act, 2009, the Cabinet
Secretary for the National Treasury and Planning makes the following
Regulations-

THE PROCEEDS OF CRIME AND ANTI-MOMY LAUNDERING
(AMENDMENT) REGLILATIONS, 20 I 8

1. These Regulations may be cited as the Proceeds of Crime citation.
and Anti-Money Laundering (Amendment) Regulations, 20 I 8.

2. The Proceeds . of Crime and Anti-Money Laundering L.N.59/zOt3
Regulations, 2013 (in these Regulations referred to as the ,.principal

Regulations") are amended by inserting the following new regulation
immediately after regulation 2 -
Application. 2A. These Regulations shall apply to all

preventive measures that apply to anti-money
laundering activities including measures for
combating terroriim fi nancing.

3. The principal Regulations are amended by inserting the
following.new regulation immediately after regulation 7 -

;,xl""fi,:: por.iJ,A.",lj) rt"":ffift"-jJflo;. ":y,*3il;laundering or terrorism financing risks associated
with non-face-to-face business relationships or
transactions.

(2) Tbe policies and procedures referred to in
paragraph (l) shall apply when establishing customer
relationships and when conducting on-going due
diligence.

Dated the 14th June, 2018.

HENRY ROT]CH,
Cabinet Secretary for the Natiornl Treasury and planning.

LEGALNoTICENo. 143

THE AiR PASSENGER SERVICE CHARGE ACT

(Cap.475)

IN EXERCISE of the powers conferred by section 3(3) of rhe Air
Passenger Service Charge Act, the Cabinet Secretary for the National
Treasury and Planning makes the following Order-
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THE AIR PASSENGER SERVICE CHARGE ACT
(APPORTIONMENT) ORDER 201 8

1. This Oder may be referred to as the Air Passenger Service

Charge (Apportionment) Order 2018.

2. The proceeds of the charge collected under section 3(1) of
the Act shail be apportioned among the Kenya Airports Authority, the

Kenya Civil Aviation Authority and the Tourism Promotion Fund as

follows -
(a) in the case of the charge collected under paragraph (a) -

(i) sixty percent thereof to the Kenya Airports Authority,

(ii) twenty Percent to the Kenya Civil Aviation Authoriry
and

(iii) twenty Percent to the Tourism Promotion Fund; and

(b) in the case ofthe charge collected underparagraph (b) -
(i) fifry percent thereof to the Kenya Airports Authority;

(ii) thi$, percent to the Kenya Civil Aviation Authoriry,
aod

(iii) twenty percent to the Tourism Promotion Fund.

Dated the 14th June,2018.

}IENRY ROTICH,
Cabinet Secretary for the National Treasury and Platming.

LEGAL NOTICE NO. 144

THE RETIREMENT BENEFITS ACT

(No. 3 of 1997)

IN EXERCISE of the powers conferred by section 55 of the

Retirement Benefits Act, 1997 the Cabinet Secretary for the National

Treasury and Planning makes the follou'ing Regulations-

THE R-ETIREMENT BENEFITS (INDIVIDUAL RETIREMENT
BENEFITS SCHEMES) (AMENDMENT) REGULATIONS, 20 1 8

1. These Regulations may be cited as the Retirement Benefit5 citation'

(ndividual Retirement Benefits Schemes) (Amendment) Regulations,

201 8.

2.. Regulation 9 of the Retirement Benefits p9eggp4at L'N'll8/2000'

Retrrement Benefits Schemes) Regulations, 2000 (in these Regulations

referred to as the "principal Regulations") is amended by adding the

following new paragraph immediately after paragraph (4)-

(6) No trustee engaged in any profession or business

shall be engaged in professional services done by him or his

firm in connection to the scheme.
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3. Regulation 15 of the principal Regulations is ameuded by
inserting the following paragraphs immediately after paragraph (l|

(1A) A scheme shall allow for additional voluntary
contributions by a member in respect of funding of a medical
fund to be accessed at retirement;

Provided that the funds shall be segregated. and invested as per
the investueut policy of the fund for this purpose.

(18) The'scheme rules shall provide that a member may
transfer a portion of the member's benefits to a medical cover

'provider where the member has been unable to build a sufficient
. post-retiremeut medical fund from additional coutibutions.

' 4. Regulation 32 of the principal Regulations is amended-
(a) in paragraph (l), by deletiug the expression "six months"

aud substituting therefor the expression "four months"; and

(b) in paragraph (3), by inserting the words "less ttre amount of
the medical fund" at the end of subparagraph (a) of the
proviso.

Dated the 14th Juue, 2018.

HENRYROTICH,
Cabinet Secretaryfor the National Treasury and Planning.

PRINTED AND PUBLISHED BY THE OOVERNMENT PRINTER, NAIROBI



BACKGROUND AND EXPLANATORY NOTES FOR THE
LEGAL NOTICES _ 2OL8/I9 BUDGET

(A) LEGAL NOTICE NO. 138

THE TAX PROCEDTIRES (TAX AGENTS) REGULATIONS,2018

1. Background:

Guidelines for regiskation and licensing of tax agents were provided for under Section

24A of the Kenya Revenue Authority (KRA) Act, as the Kenya Revenue Authority

(Tax Agents) Regulations, 2012. The Tax Procedures Act (TPA) which was enacted

in 2015 in order to consolidate tax procedures and administration processes repealed

the said section of the KRA Act. This has brought ambiguity regarding the validity of
the Tax Agents Regulations.

However, Tax Procedures Act (Section 19(1)) provides for licensing of tax agents.

Further, (Section 20(3) provided that regulations under the TPA may be issued to

provide for guidelines for determining fitreds of a person to be atax agent.

The Tax Procedures (Tax Agents) Regulations, 2018 seqks to transfer and anchor

the Tax Agents Regulation under the TPA. These Regulations were tntttally issued

in the year 2012 under the I(RA Act.

2. Explanatory to the Regulations

Regulation 1: Provides for citation of the Regulations after approval and publication.

tlegulation 2: The regulation provides for definition of terms used in these

Regulations.

Regulation 3: Provides the procedure for the registration of trul agents and the required

qualifications.

Regulation 4: States the responsibilities of a tax agent while acting on behalf of a tax

payer.

Regulation 5: Commits the Commissioner to keep records of all the registered tax

age:nts, the-fr qualifications and locqtiop.

1



Regulation 6: Provides for professional code of conduct of tax agents in the course

carrying out their responsibilities and keeping of their clients records.

Regulation 7: Provides for the establishment of the tax agents committee,

composition, functions, terms of service and quorum.

Regulation 8: States thc conditions under which the office of the Chairperson

member of the committee becomes vacant.

Regulation 9: Provides procedures for investigation of allegations of miscon

against a tar agent and the sanctions thereof.

Regulation 10: This regulation provides offences under these Regulations.

3. Public Participation

These regulations do not require public participation since it is a clean up in addi

to issuing it under the Tax Procedures Act, 2015 which consolidated all procedures

taxalion. The Regulatio-us- d,oes no.t impose additional bur-den or requirement
taxpayers.

2
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(B) LEGAL NOTICE NO. 13e

THE RETIREMENT BENEFITS (OCCUPATIONAL RETIREMENT

B ENEFITS S CIIEME) (AMENDIWEND Rtr GIILATIONS, 2 0 1 8

1. Background:

The Regulations seek to amend the principal Regulations to define a medical fund,

clarifies matters relating to conflict of interest, levy payment due date, amount to be

transferred to post medical fund on retirement, commutation of benefits, and giving

retirement benefits members an opportunity to use either an annuity or income draw

down, or both at the same time.

This will enable the retirees to transfer pafiof their retirement income into the medical

scheme for their medical cover and contribute to the achievement of one of the Big

Four Agenda.

2. Explanatory to the Regulations

Regulation 1 . provides for citation of the regulations after approval and publication'

Regulation 2: The regulation proposes to define the term "medical fund" as monies

payable for: purposes of accessing medical benefits in retirement'

Regulation 3: The regulation ploposes to prohibit scheme trustees who are members

of various professions and engaged in business, from offering services to the scheme

at a cost. This will remove conflict of interest and enhance good governance of the

schemes

Regulation 4: The regulation proposes to allow members of a scheme to increase the

amount they can utilize to secure post-retirement medical cover by transferring a

limited portion of up to lOo/o of their accrued benefits to a medical cover provider, at

the time of retirement, before the lump sum payment is made.

Further, regulation 25 ofthe principal Regulations allows a member of a scheme to

take either an income drawn down or an annuity. In order to promote diversification,

the proposed regulation 4 seeks to provide an option for a hybrid in the choices

available by availing the option to access both products in order to enjoy the protection

of annuity while enjoying the flexibility of an income drawdown concurrently'

a
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Regulation 5: The Public Sector Accoqnting Standard Board (PSASB) has prescri
accrual basis IPSAS for all MDAs who were previously reporting under IFRS. In
to bring administative efficiency in determining the L"vy payable to RBA,
regulation seels to harmonize the payment of the RBA levy with the PSA
requirements by allowing the levy to be paid four months after the end ofthe
year instead of the current three months.

3. PublicParticipation

The proposed amendments were subjected to public participation during the
February 2018

4
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(c) LEGAL NOTICE NO. 140

THE PTIBLIC FINANCE MANAGEMENT (TOURISM PROMOTION FUND)

REGULATIONS, 2018

1. The Purpose of the Regulations

The purpose of these Regulations is to:

speciff the sources, object and pwpose of the Fund;

provide guidance on the administration and management of the Fund;

establish the Tourism Promotion Fund Governance structure, which

includes the Board to advise the Cabinet Secretary on the proper and

effective performance of the Fund, the Administrator of the Fund and

the Secretarrat;

to set out the funding eligibility criteria to various categories of tourism

impiementing agencies, procedures for funding and conditions for

disbursement from the Fund to eligible institutions;

set out obligations of the recipients of the funds from the Fund;

give powers to the Board to irnpose sanctions to tourism implementing

agencies in order to promote accountabitity and prudent use of public

resources;

(vii) review of the performance of the Fund;

(viii) provide for the withdrawals from the Fund; and

(i") provide for the winding up of the Fund.

2. The Legislative Context

The National Assembly delegated the duty to establish national public funds to the

Cabinet Secretary responsible for finance with the approval of the National Assembly.

This is provided for under Section 24 (4) of the Public Finance Management Act, 2012-

Towards this end, this Fund is proposed for establishment under this Section.

In addition, the National Assembly amended the Air Passenger Service Charge Act in

2016 to provide for additional charge of US$ 10 for foreign air travels and Kshs.

100/: for domestic air travels per passenger respectively. This additional charge was

to be channeled towards tourism development, promotion and branding. Accordingly,

(i)
(ii)
(iii)

(iv)

(v)
(vi)

5



the proposed Fund is made to facilitate receipt of the proceeds intended for
development, promotion and branding of the tourism sector to support its rejuv

The National Treasury also complied with the provisions of the Statutory

Act while preparing these Regulations.

3. Policy Background.

Over the recent past, the Govemment has been supporting reforms for expansion

growth in the tourism sector. While these reforms have recorded significant
economic impact in the sector, the sector continues to face various chal

including:-

lack of a comprehensive approach to support the tourism sector;

inadequate support to the targeted tourism sectors; and

lack of a comprehensive approach to support key players in
tourism sector.

The Government therefore proposes the establishment of Tourism Promorion
order to provide complimentary funding to the tourism sector ovei and above

normal funding from the Exchequer. This will ensure sustainable funding
development, promotion and branding of the tourism sector and continued growth
the sector and the econorly at large. This will enhance creation of job opporfuniti
revenue generation and general economic development in Kenya.

The establishment of the Fund, therefore, will achieve the following outcomes:-

(i)
(ii)
(iii)

(i)
(ii)

(iii)
(iv)

(r)

Enhanced intemational tourist arrivals;

Enhanced tourism earnings realized from continued recovery
sustained growth of the sector;

Expansion of direct and indirect employment opportunities;
Expansion of agriculture to support the hotel industry
agro-processing , horticulfure and auxiliary services to
industry;

Sustained conservation of national parks, reserves,

heritage sites and other tourist attraction sites;

(vi) Sustained infrastructure development to support the tourism s

especially road, ports, water and energy sectors;

6
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(vii) Growth of the manufacturing and housing sectors due to increased

intemational tourism arrivals leading to increased demand for

manufactured goods as well as accolnmodation facilities;

(viii) Diversification of tourism products, services and tourist source

markets;

(ix) Enhanced Kenya's global competitiveness as a preferred long-haul

tourist destination; and

(x) Promote diversity and cohesion through sustained growth in the

tourism sector.

The Government therefore intents that Tourism promotion Fund be established to

support development, promotion and branding of the tourism sector to increase

earnings from the sector, create employment and stimulate economic growth in the

r:ountty.

t, - Guidance

The National Treasury will sensitize stakeholders including Parliament, accounting

officers of national and county governments and the general public, on the process of

ac"c,ssing the Tourism Promotion Fu.rJ resources, the accountability mechanism, the

',:onitoring and evaluation mecharrism and the need to ensure regular reporting to

Parliament.

it. Impact Assessment

An impact assessment has not been prepared for this statutory instrument. (Expected

impact is, however, implied in the rejuvenated growth of the tourism sector, the jobs

created as a result of well financed tourism sector and increased international arrivals).

6. Review of the performance of the Tourism Promotion Fund.

The Nationai Treasury shall monitor the application of the Tourism Promotion Fund

resources. This will be done through quarterly reports sent by the relevant accounting

officer of the national goverrrment. In addition, the Fund Secretariat rvill also carry out

regular monitoring and evaluation of the specific projects funded through the Tourism

Promotion Fund.

'7



7. PublicParticipation

Extensive consultations were done while
. 

'',,. i

preparmg" the Public Finance

(Tourism Promotion Fund) Regulations, 2018 with key stakeholders and their
taken into account before finalization of these Regulations. Some of the

stakeholders' consulted are Minisfiy of Tourism arid,Wildlife, relevant

Officers of national and county governments, as we.ll as international experts

Different stakeholders had different views especially on the mode of acbess to

Tourism Promotion Fund. The National Government therefore made a deli
choice to finance existing institutions to leverage of existing capacities, ensure

use of public resowces and accountabilify of the resources under this Fund. This
give flexibiltty to the Fund to ensure maximum impact in rejuvenating the
sector in Kenya.

8
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(D) LEGAL NOTTCE N0. 141

THE PIIBLIC FINANCE MANAGEMENT G\ATIONAI GOVERNMENT)

(AMENDMENT) REGTILATTONS, 201 8

1. Background

The Keny a Gazette Supplement No 32 (Legislative Supplement No. i 7) issued Legal

Notice No. 34 of 20th March 2015, which provides for exemption of Regulatory

Authorities under the Public Finance Management Regulations. Despite the

exemption, these Authorities are required to remit 90o/o of their surpluses to the

consolidated fund under regulation 219(2) of the principal Regulations. However, there

is curently no enabling legal provision for KRA to enforce the collection.

These regulations seek to amend the principal Regulations in order to provide for

collectio, :r1'surplus from the Regulatory Authorities by KRA.

2. Explanatot-1, to the Regulations

Regulation 1 : Provides for citation of the regulations after approval and publication

Regulation 2: This regulation seeks to amend regulation 219 of the principal

Regulations in order to provide a legal provision that will enable KRA to collect 9004

of the surplus as an exchequer revenue not later than thirfy days after it is reported in

the audited financial statements after the end of each financial year.

The provision further seeks to clariff that the collection of the surplus will be the

responsibility of KRA. This will ensure timely payment of surplus funds to the

Exchequer.

3. Public Participation

This amendment does not require public participation since the KRA administratively

is already collecting the surplus from the Regulatory Authorities. The proposed

amendment will not impose additional burden on the Regulatory Authorities.

9



(E) LEGAL NOTTCE NO. 142

THE PROCEEDS OF CRIME AND ANTI-MONEY LATINDERI]\G
(AMENDMENT) REGIILATIONS, 20 1 8

1. Background

These regulations seek to amend the Proceeds of Crime and Anti-Money
Regulations,20L3 in order to expand the scope of the Regulations to include comb
terrorism fi.nancing.

The proposal will ensure that reporting institutions:

(i) Have policies in place or take such other measures as may be needed to
the misuse of new technological development in money laundering
terrorism financing schemes.

(ii)Have in place policies and procedures to address any specific risks asso

with non-face to face business relationships or transactions.

2. Explanator-i' Notes to the Regulations

Regulation 1: Provides for citation of the Regulations after approval and publi

Regulati on 2: Introduces a new regulation 2Ato provide that the principal Re
will apply to all anti-money loundering activities as well as measures to
terrorism financing. The proposed amendment will expand the scope of the

measures to also include measures for combating terrorism financing.

Regulation 3: Introduces a new regulation 7A to the principal Regulations
regulation is meant to ensure that reporting institutions establish procedures as well
policies to address any money laundering or terrorism financing risks associated
non-face-to - face busines s relationships and hans actions.

3. Public Participation

The current regulations provide for anti-money launderingmeasures but do not incl
measures for anti-terrorism financing. Considering that this is not a major
it may not be necessary to subject the same to public participation.

10
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(F) LEGAI NOTICE NO. 143

THE AIR PASSENGER SERWCE CI{ARGE ACT (APPORTIONMENT)

ORDER 2018

1. The Purpose of the Order.

The purpose of this Order is to apportion the proceeds of the charge collected

under Section 3(1) of the Air Passenger Service Charge Act among them:

(i) Kenya Airports AuthoritY;

(ii) Kenya Civil Aviation Authority; and

(iii) Tourism Promotion Fund;

2. The Legislative Context

The National Assembly amended the Air Passenger Service Charge Act in 2016 to

provide for additional charge of US$ 10 for foreign air travels and Kshs. 100/:

for domestic air travels per passenger respectively. Horvever, the Regulations were

not amended to be in tanrlem with the amended law. Towards this end, the Tourism

Promotion Fund could not receive the additional lev1 as c:nvisaged when the law

was being amended to support rejuvenation of the tourism sector. This Order is

intended to address this gaP.

3. Policy Background.

The National Assembly delegated duty to make Regulations on Air Passenger

Service Charge Act to the Cabinet Secretary. Towards this end, due to the

numerous adverse security alerts by foreign Governments, the growth in the

tourism sector has declined over time. In 2016, t)-re growth of the tourism sector

reached its lowest level and therefore Government made a deliberate efflort to

rejuvenate the Sector. This required additional resources over and above the

normal budgetary allocations.

Accordingly, the National Govemment decidedto levy an additional charge of US

$ 10 for foreign air travels and 100 shillings for domestic air travels per passenger.

The total levy collected under this Act, will then be apportioned among three

institutions namely, Kenya Airports Authority, Kenya Civil Aviation Authority

11



and Tourism Promotion Fund. These institutions are involved in the growth of b
domestic and foreign air passengers.

4. Guidance

The National Treasury will sensitize stakeholders including Parliament, rel
accounting officers of national govemments and the general public, on the proc
of apportioning the proceeds of the charge collected under Section 3 (1) of the
the accountability mechanism, the monitoring and evaluation mechanism and

need to ensure regulai'reporting to Parliament.

5. Impact Assessment

An impact assessment has not been prepared for this statutory
(Expected impact is, however, implied in the sharing of the proceeds to include
towism sector, which had been excluded despite the increase of the charge

finance progralnmes and initiatives supportive of rejuvenating the tourism s

hence creating direct and indirect employment in Kenya as well as the increase

foreign exchange reserves due to increased foreign tourists jetting in the coun

6. Review of the Apportionment of the proceeds collected under Section 3 (1
of the Act.

The National Treasury shall monitor the application of the resources emanati

from this charge. This will be done through quarterly reports sent by the relev
accounting officer of the national government. In addition, each recipi
institution of this charge will also carry out regular monitoring and evaluation
the specific projects funded through the proceeds of the Air Passenger Serv
Charge Act.

7. Public Participation

Extensive consultations were done while preparing the Air Passenger S

Charge (Amendment) Bill, 20L6 and the Air Passenger Service Charge
(Apportionment) Order, 20L8 with key stakeholders and their input taken
account before finalization of this Order. Some of the key stakeholders'

t2
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are Ministry of Tourism, Ministry of Transpott, lnfrastructure, Housing and Urban

Development, relevant Accounting Officers of national government as well as

international experts among others.

Different stakeholders had different views especially on the percentages of

apporlionment among the tfuee institutions. The National Government therefore

made a deliberate choice to apportion based on each institutions mandate and kind

of projects to be implemented by each recipient institution of the proceeds of the

charge coilected gnder Section 3 (1) of the Act. The apportionments were pegged

to percentages as opposed to absolute amounts. This will give flexibility to each

institution as the economy expands due to increased domestic and foreign air

travels.
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(G) LEGAL NOTTCE NO. 144

THE RETIREMENT BENEFITS (INDNTIDUAL RETIREMENT
SCHEME) (AMENDMENT) REGULATTONS, 2018

1. Background:
The regulations seek to harmonize the provisions of Occupational and Individ
Retirement Benefits Schemes in terms of levy payment, conflict of interest
contributions to post medical retirement fund.

This will enable the Retirement Benefits (Individual Retirement Benefits S

Regulations, 1997 to provide for post-retirement medical benefit to allow retirees
transferpart of their retirement income into the medical scheme for their medical
and contribute to the achievement of one of the Big Four Agenda.

2. Explanatory to the Regulations
Regulation I: Provides for citation of the regulations after approval and pub

Regulation 2: The regulation proposes to prohibit scheme trustees who are
of various professions and engaged in business, from offering services to the
at a cost. This will remove conflict of interest and enhance good go jrnance of
schemes.

Regulation 3: The regulation proposes to allow members of an Individual Retirem
Benefits scheme to contribute part oftheir earnings to a medical cover provider
securing post-retirement medical cover. This will harmonize the same benefit
cnjoyed by members of occupational Retirement Benefits scheme.

Regulation 4: The Public Sector Accounting Standard Board (PSASB) has prescri
accrual basis IPSAS for all MDAs who were previously reporting under IFRS. In
to bring administative efficiency in determirirg the Levy payable to RBA,
regulation seeks to harmonize the payment of the RBA levy with the PS
requirements by allowing the levy to be paid four months after the end of the
year instead of the current three months.

3. Public Participation
The proposed amendments were subjected to public participation during the month
February 2018
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MINUTES OF TIM 50," SITTING OF THE COMMITTEE ON DELEGATED

LEGTsLATTON HELD oN sATTIRDAy, 18rH AUGUST, 2018, AT 2.30 P-M. IN AcHfEL

BOARDRO OM AT ACACIA PREMIER HOTEL, KISUMU

PRESENT
Hon. George Gitonga Munrgara, MP

Hon. Robert Mbui, MP

Hon. TimothY WanYonYi, MP

Hon. Alice Wahome, MP

Hon. Daniel Maanzo, MP

Hon. (Dr.) Wilberforce Oundo, MP

Hon. Charles Gimose, lr4P

Hon. William Kamoti, MP

Hon. Jennifer Shamalla, MP

Hon. Ronald KiProtich Tonui, MP

Hon. SammY SeroneY, MP

(Chairing)

ABSENT WITH APOLOGY

Hon. GladYs Boss Shollei, CBS, MP

IIou. Fatunoa Gedi, MP

Hon. Patrick Kariuki Mariru, MP

Hon. Isaac WaihenYaNdirangu, MP

Hon. Muriuki Njagagua, MP

Hon. Martha Wangari, MP

Hon. Muturi Kigano, MP

Hon. William Kamket Kassait, MP

Hon. Munene Wambugu, MP

Hon. Abdi KoroPu TePo, MP

Hon. Alfred Sambu, MP

IN-ATTENDANCE

National AssemblY Secretariat

Ms. Susan Maritim
Mr. Jimale Mohamed

Mr. Dima Dima
\,is. Mugure Gituto

Ms. Anne Kigoro
Mr. Eric KanYi
Mr. Allan Gituku

Senior Clerk Assistant

Third Clerk Assistant

Principal Legal Counsel

Legal Corursel II
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MIN.NO. /NAJCDL/aOI&I29I PRELIMINARIES

Hon George Murugara, MP continues to chair the meeting Pursuant to Standing Order 188 and

cailed the rneeting to order at2.35 p.m. and read the Prayer.

MIN.NO. rNA/CDL I 20 18 t 292 COMMITTEE RESOLUTIONS ON TIM
CONSIDERATION OF LEGAL NOTICES 138

TO 144

Following consideration of Legal Notices 138, 139, 140,141,I42,143 and 144, the Committee

rcsolved as follows -
1) LN. 138: The Tax Procedures (Tax Agents) Regulations,2018

The Committee resolved to annul in entirety the Tax Procedures (Tax Agents) Regul;rtions,

2018 having been proposed by Hon. (Dr.) Wilberforce Oundo, MP and seconded by Hon

William Kamoti, MP.

2l LN. 139: The Retirement Benefits (Occupational Retirement Benefits Schemes)

(Amendment) Regulations, 2018

The Committee resolved td approvb the Retirement Benefits (Occupational Retirement BenefiG

Scliemes) (Amendment) Regulations, 2018 having been proposed by Hon Sammy Seroney, MP

and seconded by Hon Timothy Wanl,onyi, MP.

3) LN.140: The Public Finance Management (Tourism Promotion Fund) Regulations,

2018

The Cornmittee resolved to annul in entirety rvl, Public Finance Managenent (To':r'ism

Promotion Fund) Rei5ulations,2018. having been proposed by Hon. Ronald Tonui, MP and

seconded by Hon William Kamoti, MP.

4l LN. 141: The Public Finance Management (I.{ational Government) (Amendment)

Regulations, 2018

The Conmrittee resolved to approve the Public Finance Management Q.[ational Government)

(Amendment) Regulations, 2018 having been proposed by Hon. (Dr.) Wilberforce Oundo, MP

and seconded by Hon Williarn Kamoti, MP.

s) LN. 142: The Proceeds of Crime and Anti-Money Laundering (Amendment)

Regulations, 2018

'flre Cornrnittee resolved approve the Proceeds of Crirne and Anti-Money Laundering

(Amendment) Regulations, 2018 having been proposed by Hon. (Dr.) Wilberforce Oundo, MP

and seconded by Hon Sammy Seroney, MP.

5) LN. 143: The Air Passenger Service Charge Act (Apportionment) Order, 2018
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The Committee resolved ro annul in entiret5, the Air Passenger Service Charge Act

(Apportionment) order,2018 having been proposed by Hon. (Dr.) Wilberforce oundo, MP and

seconded by Hon Timothy Wanyonyi, MP'

7l LN. L44: The Retirement Benefits (Individual Retirement Benefit Scheme)

(Amendment) Regulations, 2018

The Committee therefore resolved to approve the Retirement Benefits (Individual Retirement

Benefit Scheme) (Amendment) Regulations, 2018 having been proposed by Hon' Timothy

wanyonyi, MP and seconded by Hon Ronald Tonui, MP subject to rectification of the

erroneously cited provisions by way of a corrigenda to pubiished in the Kenya Gazette'

MIN.NO. CDL IZOL8I293

The following issues were raised:-

AI.TY OTIIER BUSINESS

Mernbers were informed that the Judiciary Fund Regulations, 2018 are before the

Committee for consideration having been tabled before the House on 7th August 2018.

The Committee resolved to schedule the retreat with the Ministry of Agriculture and the

Coffee Sector Implementation Committee to consider the draft Coftee Regulations from

Snnday znd to Wednesday 5th September 2018'

MIN.NO. INNCDLI}OLSII}4 ADJOURNMENT

fhs rnr:eiir.q was adjourned at 4.05pm until werlrresday, 22 August,2018 at 1lam subject to

Speaker's approval-

1
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Signed

(,.',# IroN. GLADYS Boss-sHoLLEI, cBs, MP

(CHATRPERSON

a.)i>4-{ a O_OIZ
Date: ..
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IvtrNUTES oF TIIE 4gTH SITTING OF TTIF.. COMMITTEE ON DELEGATED
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-i;2
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The National Treasury and Planning

Hon. Nelson Gaichuhie -

Mr. Wanyambura Mwambia

Mr. Geoffrey Malumbe -

Mr.Lazarns Keizi

Chief Administrative Secretary

Senior Deputy Director, M&FA
Senior Deputy Director Accountant General

Manager, Retirement & Scheme

MIN.NO. INNCDLNOfiI286 PRELIMINARIES

The meeting was called to order at9.20 a.m. followed by prayers.

MIN.NO. /NA/CDI-/20181287 CONSIDERATION OF TIfE AIR PASSIiNGER
SERVICE CIIARGE ACT (APPORTIONMENT)
ORDER,2018

Brief Overview

The Cabinet Secretary for the National Treasury and Planning in compliance with section 3 of

the Air passenger Service Charge Act, Cap 475 published the Air Passenger Service Charge

(Apportionmeut) Order,2018 and submitted it for scrutiny in accordance with section 11 of the

Statutory Lnstrurnents Act, 2013.

Section 3 imposes ii passenger service charge for an extet:ral and intemal joumey which the

Cabinet Secretary may va.ry as follows:

(a) fifty (50) US dollars for an extemai journey; and

(b) six hundred (600) shillings for an internal journey.

The section fi.rthci empowers the Cabinet Secretary to specify, by notice in the Gazette, the

manner in rvhich the proceeds of the passenger service charge is apportioned between the Kenya

Airports Authority and the Kenya Civil Aviation Authority.

The Order proposes to introduce the Tourism Promotion Fund as an additional beneficiary of the

passenger service ci rarge.

The National Treasury informed the Committee that stakeholder consultations were undefiaken

in the deveiopment of the Order and their input taken into consideration-

Observations

The Order was published in the Gazette on 29'l' of June, 2018 and was received

tabling before the House on 4th July 2018. This is within the statutory

contemplated under section 1l(1) of the Starutory Instruments Act.

The enabling section 3(3) of the Air Passenger Service Charge Act identifies only

l.

Kenya Airports Authority and the Kenya Civil Aviation Authority as beneficiarres o

the passenger service charge to the exclusion of all other institutions.
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111- The Order however purports to introduce the Tourism Protection Fund as an

additional beneficiary of the passenger service charge without the express authority of

the Air Passenger Service Charge Act.

The apportionment of the Tourism Protection Fund is contrary to and

inconsistent with the provisions of section 3(3) of the Air Passenger Service

Charge Aet, the enabling provision and it violates section 2a@) of the Statutory

Instruments Actr 20L3.

The Order is unlikely to impose signfficant costs on the community or a part of the

commulity and hence the reguiatory impact assessment was not prepared for flre

Order pursuant to section 6.

The Order was not accompanied by an explanatory memorandunn and it is

therefore not possible to assess if and the extent to which public participation

was undertaken contrary to section 5A of the Statutory Instruments Act.

IV.

vl.

t:-]
'-li-j/

Recommendation

The Order violates sections 13(a) and 24(2) of the Statutory lnstruments Act.

MIN.NO. INNCDLI}O1S/28S CONSIDERATION OF TIIE RETIREMENT
BENEFITS (INDTVIDUAL RETIREMENT BENEFIT
scIrEME) (AMENDMENT) REGTILATIONS, 2018

Overview of the Regulations

The Reguiations are made pursuant 1o section 55 of the Retirement Benefits Act No' 3 of

l997and, were submitted for scrurrny in accordance with section 1 1 of the Statutory Instruments

Act, 2013. The Retirement Benefits (Individual Retirement Benefits Schemes) (Amendment)

Regulations, 201 8 seek to amend Regulations 9, 15 and 32.

The National Treasury informed the Committee that the inshrunent seeks to harmonise the

provisions of Occupational and Individual Retilement Benefits Scheme in terms of levy

payment, conflict of interest and contributions to post medical retirement fund. He also informed

tlie Committee that public participation was undertaken during the month of February 2018.

Observations

") The Regulations were published in the Gazette on 29th of June, 2018 and received for

tabling before the House on 4th July 2018. This is within the statutory timelines

contemplated under section 1i(1) of the Statutory Instruments Act.

b) Pursuant to section 5A of the Statutory Instuments Act the Regulations were not

accompanied by an explanatory memorandum and it is therefore not possible to assess

whether and the extent to which public participation was undertaken.

_-:-t ..
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c) The Regulations are unlikely to impose significant costs on the community or a part of the

, community and hence the regulatory impact assessment was not prepared for this

Regulation Pusuant to section 6.

d) Regulation 2 gives an erroneous citation of the Regulations being amended by referring to

the Retirement Benefits (occupational Retirement Benefits Schemes) (Amendment)

Regulations, 20lg and not the Retirement Benefits (Individual Retirement Benefits

Schemes) (Amendment) Regulations, 2018. Regulation 2 further makes reference to

paragraph (4) instead ofparagraph (5)'

Recommendation

The Regulations violate sections 5A of the Statutory Instruments Act-

MIN.NO. /NA/CDL NAfiD8g CONSIDERATION OF LEGAL NOTICES 138 TO
144 RELATING TO NATIONAL BUDGET 201812019

Detailed presentations on the following Legal Notices were made: -

i) The T4x !pced919s-(Tlx Agents) Regula!i9ns,-1018

Z) fn" n"ti."*""t-g.oints iOccupational Retirement Benefi.ts Schemes) (Amendment)

Regulations, 2018

3) The ptrblic Finance Management (Tourism Prornotion Fund) Regulations,20l8

4) The public Finance Management Qrlational Government) (Amendment) Regulations,

201 8

5) The procedgres of Crime and Anti-Money Laundering (Amendment) Regulations,20l8

6) Tire Air Passenger Sc;-y;cc Charge Act (Appcrtionrnent) Order, 2018

j) The Retiremenr Benefits (Individual Retirement Benefit Scheme) (Amendment)

Regulations, 2018Matters Arising from the Presentations

The following matters arose following the presentations -

MIN.NO. /NNCDLI2O18/290 ADJOURi\MENT

The meeting was adjourned at 11.30 pm until 2.00pm, same day'

\-ouLti
Date:

ZDls
Signed

HON. GLADYS BOSS-SHOLLEI, CBS' MP

(cHAIRPERSON
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Ntri.ItJTES OF THE 48TH SITTING OF TIIE COMMITTEE ON DELEGATED
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Hon. William Kamket Kassait, MP

Hon. Munene Wambugu, MP

Hon. Abdi KoroPu TePo, MP

Hon. Alfred Sambu, MP

IN-ATTENDI.NCE

National AssemblY Secretariat

Ms. Susan Maritim
Mr. Jimale Mohamed
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Ms. Mugure Gituto
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Senior Clerk Assistant
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Research & PolicY AnalYst
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The National Treasury and Planning

Hon. Nelson Gaichuhie

Mr. Wanyarnbura Mwambia

Mr. Geoffrey lr4:rlumbe

Mr.Lazarus Kl

Chief Administative Secretary

Senior Deputy Director, M&FA
Senior Deputy Director Accountant General

Manager, Retirement & Scheme

MIN.NO. /NNL:DL/20181282 PRELIMINARIES

The rneeting was called to order at2.00 p.m. followed by prayers.

MIN.NO. |NNCDLIaOI8Ia&3 CONSIDERATION OF TIIE PUBLIC
FINANCE MANAGEMENT (NATIONAL
GOVERNMENT) (AMENDMENT)
REGULATIONS, 2018

Overview of the Regulations

The Public Finance Management (I'{ational Government) (Amendment) Regulations, 2018
Regulations are made pursuant to section 205 ofthe Public Finance Management Act,2Ol2 and,

were submitted for scrutiny in accordance with section 11 of the Statr-rtory lnstruments Act,
20t3.

Tlre Regulations seek to amend Regulation 219 by-

(i) I'roviding that 90o/o of the surplus funds shall be remitted to the Commissioner-
General of the Kenya Revenue Authority; and

(ii) The remittances shall be made not later than thirty days after the surplus is
rennttcd in the cttAi+eA a^^^rrnlcsvvv BiirO.

The Gazene Supplement No. 32 (Legislative No. 17) issued Legal Notice No. 34 of 20h March
2015, u,hich provides for exemption of Regulatory Authorities under the Public Finance
Management Ri'gulations. Despite the exemption, these authorities under the Public Finance
Management Relulations are required to remit 90Yo of their surpluses to the consolidated firrd
under regulatioir 219(2) of the principal Regulations. However, there is currently no enabling
legal provision for KRA to enforce the collection.

The National Treasury informed the Committee that tlie Ministry did not undertake public
participation since the amendment does not require public participation as KRA is
administratively already collecting the surplus from the regulatory authorities. The Ministry
further added that the proposed amendment will not impose additional burden on the regulatory
authorities.

Observations

a) The Regr-rlations were published in the Gazette on 29tl'of June,2018 and was received for
tabling before the House on 4'h July 2018. This is within the statutory tirnelines
conternplate.i. under section 11(1) of the Statr.rtory Instruments Act.

2
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b) The Regulations were not accompanied by an explanatory memorandum pursuant to

section Sn ol the Statutory Instruments Act and it is therefore not possible to assess

whether and the extent to which public participation was undertaken.

c) The Regulations are unlikely to impose significant costs on the community or a part of the

community and hence the regulatory impact assessment was not prepared for this

Regulation pursuant to section 6.

MIN.NO. IN N CDLI}OLB 1284 CONSIDERATION OF THE PROCEDURES OF

CzuME AND ANTI-MONEY LAUNDERING
(AMENDMENT) REGULATIONS, 20 18

Overview of the Regulations

In 2013, the Cabinet Secretary for the National Treasury and Planning in cornpliance with

section i34 of the proceeds of Crime and Anti-Money Laundering Act, 2009 published the

proceeds of Crime and Anti-Money Laundering Regulations, 2018 and submitted them for

scrutiny in accordance with section 11 of the Statutory Inst'uments Act, 2013.

:i., 'fhe Reguiations seek to amend the proceeds of Crime and Anti- Money Laundering Regulations,

2013 in order to expand the scope of the Regulations to include combating terrorism financing.

The proposal will ensure that reporting institutions:-

(i) Have poiicies in place or take such other measures as may be needed to prevent the

misuse of new technological development in money laundering and terorism financing

schemes.

(ii) Have in place policies and procedures top address aly specific risks associated with non-

face to face business relationship or transactions'

The National Treasury informed the Committee that public participation was not undertaken on

these Regulations as it deemed the amendment as minor. The cunent Regulations provide for

Anti-Money Laundering lneasures but do not include measures for anti-terrorism financing.

Observations

a) The Regulations were published in the Gazette on 29tt' of June, 2018 and was received for

tabling before the House on 4th July 2018. This is within the statutory timelines

contemplated under section 11(1) of the statutory Instruments Act.

The Regulations were not accompanied by an explanatory melnorandum in accoldance

with section 5A of the Statutory Instruments Act and it is therefore not possible to assess

whethel and the extent to which public participation was undertaken'

The Regulations are unlikely to impose significant costs on the community or a part of the

community and hence the regulatory impact assessment rvas not prepared for this

Regulation pursuant to section 6.

b)

c)

J



MIN.NO. /NA/CDL/ZO,3N85 ADJOURNMENT

The meeting was adjounred at 5.50 pm until Sanuday, 18s Aug 2018 at 9'00 am'

Sigued: Date:
lr"uCE

HON. GLADYS BOSS-SUOLLEI, CBS, MP

(CTIAIRPERSON

4



-::ii
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The Ministry of National Treasury and Planning

Hon. Nelson Gaichuhie

Mr. Wanyarnbura Mwambia

IvIr. Geoffrey Malumbe

Mr. Lazarus Keizi

Chief Administrative S ecretary

Senior Deputy Director, M&FA
Senior Deputy Director Accountant General

Manager, Retirement & Scheme

I\{IN.NO tN NCDLI2O78I277 PRAYERS AND PRELIMINARTES

Hon. Georgc Murugara, MP, was elected by Members present to Chair the retreat's proceedings

pursui ii to SO 188. He thereafter assumed chair and called the meeting to order at half past nine

o'clock followed by prayers. Introductions were thereafter conducted.

The Ag. Chairperson conveyed the apologies of the substantive Chair, Hon. Giady Boss Shollei,

MP and welcomed participants to the retreat. He fuither thanked the Chief Administrative
Secretary of the National Treasury for his availability to engage the Committee on the

Instruments.

Hon. Nelson Gaichuhie, Chief Administrative Secretary of the National Treasury, tlianked the

Cornmittee for the invitation to confer on the variouS fegulations before the Committee. He also

conveyed a written apology from Dr. Kamau Thugge, CBS, Principal Secretary of the Nationa^l

Treasuly ,p,fi6 r,,,&S with the Committee on Finance & National Plaruring considering the Finance

Bill 2018.

He sought thc Committee's support in approving the pending instruments and assured the

Conmittee of pre-publication consultations or instruments so as to hasten consideration once

^,,L*:#^.1 +^ D^-liorman+JdurrrlLluu Lv I QlrGrlvltl.

MI}{.NO. |NNCDLIaOI8IZ78 CONSIDERATION OF THE TAX PROCEDI'RES

GAX AGENTS) REGULATIONS, 2018

Brief Overview

Tlre Cabinet Secretary for the National Treasury and Plannirrg in compliance with section 712

the Tax Procedures Act,2015 published the Tax Procedures (Tax Agents) Regulations,20iS

submitted them for scrutiny in accordance with section i I of the Statutory lnstruments A

2013.

The Regulations seek to;

a) prescribe the conditions and procedures forregistration oftax agents;

b) outline the functions of a tax agent rryho is usually a member of the lnstitute of
Public Accountants, an advocate of Kenya with a valid practising certificate or a

administrator with at least ten years' experience in tax administration;

c) require the Commissioner-General of the Kenya Revenue Authority to maintain a

of tax agents;

2



d) establishes a Tax Age,ts committee which shalr consider applications for registration of

tax agents;

e) prescribes the procedure for investigations of allegations of misconduct against a tax

agent; and

f) Sets offences and Penalties'

Observations

a) The Regulatiors were pubiished in the Gazette on29th of June, 2018 and was received for

tabting before the House on 4,h Juiy 201g. This is withi, the statutory timeiines

contemplated under section 11(1) of the statutory,Instruments Act'

b) The Tax Procedures Act,2015 corlmenced on 19'h January, 2016 andsection 19 provides

that an individual or a partnership can apply to the Commissioner General of KRA'

c)Applicationforalicenseasataxagentisinaprescribedform.Therecomrnendationfor.
registration will be tnade by the Tax Agents Committee'

d) section 20 providcs that the commissioner shall issue a license to a fit and proper

applicant. It fuithcr provides that Regulations may provide for guidelines for determining

whether or not a person is fit and proper to prepare tax retums'

e)Pursuanttosection5,4.oftheStatutorylnstrumentsActtheRegulationswerenot
accompaniedbyanexplanatorymemorandumanditisthereforenotpossibletoassess
whether and the extent to which public participation was underlaken;

0 The Regulations ar.e unlikely to.impose significant costs on the commr:nity or a part of

the community and hence the regulatory impact assessment was not prepared for this

Regulation Pursuant to section 6'

g) Pursuant to section 11 of the Act, the Regulations were also transmitted to the

National Asserobly within seven sitting days after the publication of the Regulations'

h)TheRegulationst]onotprovideforormakespecialprovisionontheeffectofthe
transition. I, othcr words, it does not provide for a transitional mechanism/provision and

the status of existing tax agents. The Regulations are therefore defective in their

rlrafting pursuant to section 13(h) of the Act'

l)Theenablingsectronll2empowerstheCabinetSecretarytoprescribeoffencesald
penalties *t"r, making r"grrlaiionr' Regulation 10 thereof prescribes the offences and

providesthatapersonisfoundculpabieonconvictionshallbeliabletoafinenot
exceedingtwohurrdredthousandshillingsortoimprisonmentforatermnotexceeding
two years. This contravenes section 24(5) of the statutory Instruments Act which

provides that a penalty for the breach of a statutory instrument shall not exceed

twenty thousand shillings or such terrn of imprisonment not exceeding six months or

both.

Plenary Discussions

the Coinmittee enquired about the database for professional tax agents and requested the

Ministry to provide a list of registered tax agents across the country'

|,]I
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ii. The Commiuee further enquired about registration of individuals as tax agents and their

qualifications, penalties and offences for tax agents who fail to file tax retums on behalf

of a tax payer who seeks the services from the tax agent as recommended.

iii. The Committee was also concemed about lack of enabling legislation for Kenya Revenue

Authority (KRA) to enforce the collection of the 90o/o of the surplus from Authorities

under Regulation 219(2) of the principal Regulations.

Way Fonvard
The Committee emphasised the need for the National Treasury and Planning to adhere to the

provisions of Article 10 and 118 of the Constitution, sections 5 and 1l (2) of the Statutory

Instruments, Act, 2013 on public participation. The Explanatory Memorandum (EM) submitted

alongside the Regulations must clearly demonstrate sufftcient and adequate public parlicipation.

MIN.NO. INNCDLIaOI&I}79 CONSIDERATION OF THE RETIREMENT
BENEFITS (OCCUPATIONAL RETIREMENT
BENEFITS SCHEMES) (AMENDMENT)
REGULATIONS, 2018

Brief Overview
Th; Retirement 

- Benefits (Occupational BEnefits Schemes) (Amendrnent)

Regulations, 2018 seek to an rcird regulation 3, 8, 25 and 39. They are rnade pursuant to section

55 of the Retirement Bencilr. ,\ctNo. 3 of l997and were submitted for scrutiny in accordance

rvith section 11 of the Statutory Instruments Act, 2013.

The National Treasury informed the Committee that flre Regulations scr:k to amend the principal

Regulations to define a medical fund, clarify matters relating to conflict of interest, levy payment

due date, amount to be transferred to post medical fund on retiremen! commutation of benefits

and giving retirement benefits members an opportunity to use either an annuity or income draw

down, or both at the samc time. This will enable retirees to transfer part of the retirement income

into medical scheme for their cover and contribute to the achievement of one of the Big Four

Agendas.

The Ministry fuither addcd that the proposed amendments were subjected to public participation

during the month of February 2018 where it visited 46 Counties (Manderawas excluded). The

Minrstry laid before the Committee additional information to the Explanatory Memoraudum and

further evidence to that pi-ove stakeholder consultations were r:ndertaken.

Obsenations

(i) Tlre Regulations were published in the Gazetle on 29'h June, 2018 and received

tabling before the House on 4'h July 2018. This is within the statutory

contemplated under section 11(l) of the Statutory Instruments Act.

(ii) The Regulations violate sections 5A of the Statutory Instruments Act since they were no

accompanied by an explanatory memorandum and it was therefore not possible

assess .xhether and the extent to ivhich public participation was undertaken.

4
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(iii)The Regulations are unlikely to impose signif,rcant costs on the comrnunity ol a part of

the community and hence the regulatory impact assessment was not prepared for this

Regulation Pursuant to section 6.

IVIIN.NO. /i\A/CDL/7OL8I28O CONSIDERATION OF THE PUBLIC FINANCE
MANAGEMENT (TOURISM PROMOTION FUND)

REGULATIONS, 2018

Brief Overview

Section 24 (4) provides that the Cabinet Secretary for the National Treasury may establish a

national government public fund q,ith the approval of the National Assembly. Consequently, the

Cabinet Secretary puUii.n.a the Public 
-Fio*"" 

Management (Tourism Promotion Fund)

Regulations, 201d and submitted them for scrutiny in accordance with section 11 of the Statutory

Instruments Act, 2013.

The Regulations seek to;

(a) Establish the Tourism promotion Fund (the Fund) with an initial capital of 200 million

shillings appropriated by parliament in the 2018/19 frnancial year. This allocation has

not been traced in the budget books'

(b) Provide for financing *a dcvelopment, promotion and branding of Kenya oI

prograrnmes and initiatives in relation to tourism, tourism facilities, jnnovations and

inventions, tourism intelligence, tourism data caphge among others.

(c) prescribe the funding etigiUitity criteria for programmes or infrastruchu'e development

projeg-$ of a state corporation or state department'

fol b"irines the procedure for the application of firnding and the conditions for the

disbursement of funds.
(") &; i"stances where the Of1 . cr Administrating the Fund may withhold payments of a

tourisrn imPlementing agencY'

(f) pro,ide foi tfre impo-sition of sanctions by the Board with the approval of the Cabinet

secretary responsi6le for Tourism and the Cabinet Secretary responsible fol the National

Treasury.
(g) Establi.h u.r Oversight Board 1or the Fund which advises the Cabinet Secretary on the

funding requiremenls of the Fund, amounts and timings for the fund trausfers among

others. The Oversight Board fuither approves the financial statements and reviews the

investment of surplus firnds from the Fund'

(h) Designarc the principal Secretary responsible for Tourism as the Officer Administering

the Fund and is responsible inter alia for the supervision, control, administration and

coordination of the Fund-

(i) provide for the procedure for the winding up of the Fund pursuant to section 24(1 1) of

the Public Finance Management Act'

The National Treasury informed the Committee that regulatory impact assessment was not

prepared for the instrument. On public participation, the Ministry infonned the Committee that

consultative forums were undertaken with key stakeholders and their input taken into account

before finalisation of the Regulations. Some of the key stakeholders consulted are Ministry of

)



Tourism and Wildlife, the relevant Accounting Officers of National and County Governments as

well as international experts among others'

Observations
l. The Regulations were published in the Gazette on 29th of June,2018 and was received for

tabling before the House on 4b July 2018, therefore beingwithin the statutory timelines

contemplated under section 11(1) of the Statutory Instruments Act.

Z. The Public Finance Management Act, 2012 commenced on 27fi August, 2012 at,d the

enabling section 24 provide that thc Cabinet Secretary shall designate a person to administer

any public fund established under the section.

3. The Regulations were not accompanied by an explanatory memorandum' pursuant to

section 5A of the Statutory Instruments Act and it is therefore not possible to assess

whether and the extent to which public participation was undertaken.

4. fhe Regulations are unlikely to impose significant costs on the community or a part of the

community and hence the regulatory impact assessment was not prepared for these Regulations

pursuant to section 6.

5. The Regulations violate sectibns ,3 (a) ("), (n), (q) of the Statutory InStrumehts Act as

follows -
a) Reguiation 6 provides that the Fund shall consist of proceeds realized under section 3

of the Air Passengers Serv'ice Charge Act. This is a misrepresentation of the provision

of the said section which provides that-

"5.3(-i) All. proceeds of the charge imposed under tltis section sitail be

apportioned between the Kenya Airports Authority and the Kenya Civil

Aviation Authority in such manner as the Cabinet Secretory may, by notice

in the Galette, specdy."

This provision is therefore not in accordance with the provisions of the Air Passengers

Service Charge Act and it contravenes section 13(a) of the Statutory Instruments Act.

b) Regulation 15 provides that the Oversight Board may with the prior approval of

Cabinet Secretary responsible for matters relating to Tourism and the

\ecretary responsible for the National Treasury; impose such penalties including

suspension of funding for failure to comply with the provisions of the Regulations

The enabling section does not give express authority to impose sanctions or oth

penalties. This is a contravention of section 13(n) of the Statutory In
Act.

c) Regulation 17 establishes the Oversight Board which provicies general supeNrsion o

the Fund. The enabling provision does not expressly give powers for

esiabilsl-,lrent of a Board and is therefore inconsistent with the Puhlic F

N4anagement Act and section ZaQ) of the Statutory Instruments Act. Furlher

6
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establishment of a Board is a matter that would be properly dealt with in an Act

of Parliament and it contravenes section 13(c) of the Statutory Instruments Act.

d) Regulation 17(a) on the composition of the Board appoints the Principal Secretary

responsible for matters relating to tourism as the alternate chairperson in the absence

of the Cabinet Secretary responsible for Tourism. Under regulation 10, the Principal

Secretary responsible for Tourism is appointed as the Officer Administering the Fund

and is therefore responsible for the supervision, control and administration of the

Fund and the implementation of functions outlined in regulations 21'23. This is

likely to raise corporate governance issues as there is no clear distinction or

separation between the policy makers and the policy implementers.

6. Members also raised concem regarding an allocation that has not been traced in the FY

Z1lSl11lgNational Budget for the establishment of the Tourism Promotion Fund (the Fund)

with an initial capital of Kshs. 200 million shillings appropriated by Parliament.

MIN.NO. i1\A/CDL/2OL8I28L ADJOURNT,{ENT

The meeting was adjoumed at72.00 p.rn. until2.00 p-rn' same day'

Dare: **Jpl {,

)f,,IK
Signed:

HON. GLADYS BOSS SHOLLEI, CBS, MP

(cI{AIRPERSON)

it .j
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MINUTES OF THE 46TH SITTIN G OF THE COMMITTEE ON DELEGATED

LEGISLATION IIELD ON TIJESDAY, 14rH AuGUsr, 20t8, AT 11.30 A'M' IN THE

SMALL DIMNG ROOM, NEW WING, MAIN PARLIAMENT BIIILDINGS

PRESENT

Hon. GladYs Boss Shollei, CBS, MP

Hon. Fatuma Gedi, MP

Hon. Robert Mbui, MP

Hon. Patrick Kariuki Marirq MP

Hon. TirnothY WanYonYi, MP

Hon. Alice Wahome, MP

Hon. Isaac WaihenYaNdirangu, MP

Hon. Daniel Maanzo, MP

Hon. (Dr.) Wilberforce Oundo, MP

Hon. George Gitonga Murugara, MP

Hon. Munene Wambugrl MP

Hon. Muriuki Njagagua, MP

Hon. Martha Wangari, MP

Hon. William Kamoti, MP

Hon. Jerurifer Shamallq MP

Hon. William Kamket Kassait, MP

Hon. Ronald- KiProtich Tonui, MP

Hon. SammY SeroneY, MP

Hon. Muturi Kigano, MP

ASSENT WITI{ APOLOGY

Hon. Charles Gimose, MP

Hon. Abdi KoroPu TePo, MP

Hon. Alfred Sambu, MP

IN-ATTENDANCE

National AssemblY Secretariat

lr4r'. Jimate Mohamed

IvIr. Dima Dima

Ms. Anne Kigoro

Mr. Josphat Motonu

Mr. Charies AYari

Mr. Allan Gituku

Third Clerk Assistant

Principal Legal Counsel

Research & PoIicY AnalYst

Fiscal Analyst, PBO

Audio Records Officer

Serjeant -al-Arms

Chairperson
Vice ChairPerson



MIN.NO. ]NNCDLI}OL8I}7I PRAYER&PRELIMINARIES

pursuant to Standing Order 188, the Members present elected Hon. (Dr.) Wilberforce Oundo,

Mp, to chair the meeting, as proposed by Hon. George Gitonga Murugara, MP and seconded by

Hon. Jennifer Shamalla, MP. Hon. Oundo therea.fter assumed the Chair anil cailed the meeting

to order at thirty-five minutes past eleven o'clock followed by the Prayer.

MIN.NO. /NA/CDL DA78D72 CONFIRMATION OF MINUTES OF PREVIOUS

MEETING

Confirmation of Minutes of the 43'd 44th and 45th sittings were read and confinned as a true

record of the proceedings.

Minutes of the 43'd sitting were read and confirmed as a true record of the proceedings having

beel proposed and seconded by Hon. Daniel Maanzo, MP and Hon. Jennifer Shamalla, MP

respectively.

Minutes of the 44th sittilg were read and confirmed as a true record of the proceedings having

been proposed and seconded by Hon. Jennifer Shamalla, MP and Hon. Timothy Wanyonyi, MP

respectively.

Minutes of the 45th sitting were read and confirmed as a true record of the proceedings having

been proposed aud seconded by Hon. Sammy Seroney, MP and Hon. Wilberforce Oundo, MP

respectively.

MIN.NO. INNCDLIaOL8I?73 MATTERSARISING

Under MIN.NO. NA/CDL/2018 1242

1. Attendance List

Hon. Wambugu Munene, MP noted that his name was recorded absent while he was present

duing the breakfast meeting at Intercontinental Hotel on Wednesday, I August, 2018.

2. Tracking of Comrnittee Jtt lrorts Adopted by the House

Members also noted the need to fast track irnplementation of the Committee's Reporls adopt

by the Ilouse. Members expressed concern that some of the regulation-making authorities

failed to act on Committee resolutions following approval of the Committee's reports by

House 5r this regard. Members singled out the Kenya Civil Aviation Authority which

to allow importation of drones despite the House's resolution on the same.

The Colnmittee resolved to be furnished with copies of correspondence conveying the House'

resolutions to the various regulatiou making authorities on arurulment of statutory instruments.

3. Implementation of the Delegated Legislation Information System (DLIS)

The Chairperson inforrned the Committee that she requested the Clerk of the National Assembl

to introduce and impJt'ment the Delegated Legislation Infonnation System (DLIS) that u'i

creirae a o)le-stcp shop rr,:-processing aud leporting on all instluments referred to the Comrnittee

2
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She informed the meeting that the system wil offer reai time information on the status of all

instruments before tne National Assembly and the status of their consideration' She repofied that

she is awaiting the clerk,s approval or ,n. matter and will repott progress in subsequent

meetings.

MIN.NO. NA/CDL/ 20L8274 CONSIDERATION oI? LEGAL N0TICES L38 _ L44

RELATINGTo.THEFYz}IStzLIgNATIONAL
BUDGET

Hon Gladys Boss Slrollei, CBS, MP assumed tlre Chair and presided over consideration of Legal

NoticesNos. 138 to 144'

The Fiscal Analyst presented key highlights of the following Instruments:-

(D The Tax Procedures (Tax Agents) Regulations' 2018

(ii) Trre Retirement Benefrts (occupationai Retirement Benefits Schemes) (Amendrnent)

(iii)
(iv)

Regulations, 2018

The public Finance Management (Tourism Promotion Fund) Regulations, 2018

The public Finance Management Q'.lational Goverrunent) (Amendment) Regulations'

20i8
The Procedures of crime and Anti-Money Laundering (Amendment) Regulatioirs'

201 8

The Air Passenger Service Charge Act (Apportionment) Order' 2018

The Retirement Benefits (Individual Retirement Benefit Scheme) (Amendment)

Regulations, 2018

Committee Observatio ns

The committee observed that all the seven (7) instruments submitted to the committee were

submitted to parriarnent within the statutory timerine contemprated .i,der section 11(l) of the

Statutory Instruments Act (No 23 of 2013) having bee, pubrished on the 29th of June, 2018 and

tabled in the Hous,r on 4d'July 2018'

The committee clcferred fi,ther consideration of the matter until the scheduled rneeting with the

National Treasury to be held oir Friday' 17 August' 2018 in Kisumu'

MIN.NO. /NA/CDL/20I81215 ANY OTIMR BUSINESS

Memberswerenotifiedthatpreparationsforthereteatweteunderq,ayandthattheywouldbe
updated on the progress ttuough their mobile phones'

(v)

(vD

(vii)

)



MIN.NO. IN N CDLI2OL9 127 6

There being no other business,

Signed: o,r"dgk!,

ADJOTJRNMENT

the meeting was adjoumed at thirfy minutes past twelve o'clock.

The next meeting will held be y fl6 August 2078 at9.00 am in Kisumu.

A

HON. GLADYS BOSS SHOLLEI, CBS, MP

(CHATRPERSOI9

4

.\



ADOPTION LIST

REPORT ON THE TAX PROCEDURES (TAX AGENTS) REGULATIONS,
2018

'$fe, the undersigned, hereby affix our signatures to this Report to affirm our

approval:

DATE: o

SI

1.
Hon. Gladys Boss Shollei, CBS, MP(Chairperson) t

2.
Hon. Fatu-ma Ali Gedi, MP (Vice Chairperson)

3. Hon. AIfted Sambu, MP

4 Hon. Isaac Waihenya Nditangur MP

5. Hon. Robert Mbui, MP

6 FIon. Alice'Wahome, MP

7 Hon. DanielMaanzo, MP

8 Hon. Mutiuki Niagagua, MP

9 Hon. Martha Wangad, MP

ffi*'.
10. Hon. Timothy WanyonYi, MP

71. Hon. William Kamoti, MP
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HON. MEMBER SIGNATURE

t2 Hon. Patrick Kariuki Mariru, MP

1i I-lon. Ronald Kiprotich Tonui, MP

74. Hon. William Kamket Kassait, MP

15. FJon. Munene Wambugu, MP

76. FIon. Charles Gimose, MP

17 FIon. Abdi Tepo' MP

!fon. George Gitonga Murugara, MP18.

t9 Hon. Jennifer Shamalla, MP

FIon. Mututi Kigano, MP20.

21. !Ion. (Dt.)Vilbetfotce Oundo, MP

22. Hon. Sammy Seroney, MP
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