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PREFACE

MANDATE OF TI.{E COMMITTEE

i) Transpoit
ii) Roads
iii) Public works

, iv) Constructlon

The Committee oversees th
State Department, namely: -

v) Maintenance of roads, rails and buildings, air,housing.

The Departmentar Committee No. L.on Transport, pubric works andHousing is estabrished pursuant to the provirion, of standing orderNo. 216, with the following terms of reference: _

a) to investigate, inquire into, and_. report on ail FnarJers rerating tothe mandate, management, activities, administration, operationsand estimates of the assigned Ministries ,nJ J.pufiments;b) to study the programme unu rr"ii.lr;bil;ils of h4inisrrles anddepariments andihe effeaiveness of the imprementatiouc] to study and review all t.jiriution referred to it;d) to study, assess and anarfz"Jn* rerativelg;;;, of the Ministriesand departments as measured by 
- 

*,J-r.rrlt, obtained as. compared with their stated obl.ectivei;
e) to investigate and inquire intJ arr rnatters rerating to the assignedMinistries and departments as they may d;;; necessary, and asmay be referred to them by the House o, u rvrinister; andD to make reporLs and recommendations to the'House as often aspossible, incruding recommendatiori 4;;#s-ea tegistarion.

The commiftee is mandated to consider the forowing subjects:-

seaports and

e following Government Ministry and

(i) Ministry of Transport and lnfrastructure;. (ii) State Departmentfor Housing and public Works

3lPage
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The Parriamentary Departmentar committee on Transport, pubric wor.ks

i;,ilff:ting 
was constituted on Mav 20th 20rs unJ its membership is as

1) The Hon. Maina Kamanda, M.p. _ (ehairperson)2) The Hon. Eng. Mahamud Maarim, A,4.p. -'ryi.. chairperson)3) The Hon. Eng, Stephen Ngare, M.p.4) The Hon. AIi DUario, M.p,5) The Hon. Arch; David Kiaraho, M,p.6) The Hon. Cecily Mbarire, M.p.7) The Hon. Capt. Clement Wambugu, M.p.8) The Hon. Eng. John Kiragu, M.p.9) The fon. CiJeon r<on.[Ittu, M.p.10) The Hon. tsarchitei f<ip!ui", M.p..1'l) The Hon. Mark Lomunokol, M.F.12) The Hon. Crace Kipchoim, Vf.p.'13) The Hon. Mathias'Robi, M.p.14) The Hon. Joseph Lomwa, M.p. :

15) The Hon. petei Shehe, fvf .p. :

16) The Hon. Stephen Manoti, M.p.17) The Hon. Emmanuel Wangwe, M.p.18) The Hon. K.K. Stephen Kinyanjui Mburu, M.p.19) The Hon. Suleiman Dor!, M.p.
?0) The Hon. Edick Omondi Anyanga, M.p.21) The Hon. Simon f.fyurnai bgari, M.p.22) The Hbn. Johnson i4unyu Niicca, M.p.23) The Hon. Mishi Juma, M.p.24) The Hon. Aduma Owuor, M.p.25) The Hon. Chachu 6anya, M.p.
26) , The Hon. Omar Mwinyi; M.p.27) The Hbn. Ahmed Abbas lbrahim, M.p. ,28) The Hon. Omulele Christopher, M.p.29) The Hon. Mukwe James Lusweti, M.p.
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I.0 EXECUTTVE SUivtMARy

1.1 on Thursday, November 14th, 2013, the Member for Nyari constituency,the Hon. Hezron Awiti, Mp, rose on the froor of the House and requestedthe chairperson.of the Departmentar committee.on Transport, pubric
works and Housing to issue a response statement on the tendering andconstruction of the Mombasa-Malaba Standard 6auge Railway tin.. 

.

ln the statement the Member sought to knovu why the covernment singresourced'the provision of the rolling stocks and''awurded the tender toChina Bridges and Roads Construction Conlpuny.

He further tasked the Committee to inquire into and report .o' 
thefollowirrg:-

i) whether china Road- and Bridge corporation - a construction
Company have the capaclty.to buird a rairway project and if so,provide evidence of railway projects undertaken by the company in
the last ten (10) years and at what costs..

ii) whether China Road and Bridge corporation have the capacity to
, Provide Rolling stocks and if so; provide evidence of factories

where the rolling stocks are manufactured.

iii) clarification on whether the government ur\dertook due diligence
oh the capacity of the Company to buird the rairway rines- and
provide Rolling Stocks

iv) Action that wiil be taken by the Covernment in case of curpabirity
in awarding the tender to china Bridges and.Road company. :

o-n Thursd at1, 21'.r November , 2013, the Committee herd a sitting with theCabinet secretary for Transport and rnfrastructure who briefed themeeting on the issuei surrounding the tendering'and construction of the
t'Standard Cauge Railway. - --',''."

on Thursday, 9th January, 2014,.the Committee herd a .sitting anddeliberated on the way forward on the statement sought by the Memberfor Nyali Constiiuency, Hon. Hezron Awiti. rhe Committee thendeveloped a programme for meetings thai wourd assist the committee inconsiderlng the matter regardi,g thu standard cauge Rairwa.yprocurement process and other related issues. The Committee held a totalof sev.en sittings and the foilowing personr. upp.ur.a before theComnriitee:-

Cabinet Secretary for Transport and Infrastructure
Principal Secretary for the State Depariment of rransport



iii) F,cting i'"'ianagir,g Dii'ectcr cf the i(eni,i Flaii,;',ays Corpci-aiion
A.ttorney Cenei'al oi the Repubiic of i/..en,va

Dlrector ceneral of the pubric procurement cversight Autlrority
(PPOA)

(abinet secretary for the Nationar rreasurry accompanied by the
Principal Secretary for Natiorral Treasury.

vi)

) Response to [ssues raised in thre statement by the h-{onoura_ble iviember

The committee's resPonse to issues raised in the statement based on the
information gathered from the officers and the documentary evidence
pr5duced, is as follows:

2.1

2.1"2 Whether ehina Road and Bridge Corporatlon - a construction Company
has the eatrreel'\r to hu[td a ra[lway project arrd [f so, to provide evlclence
of railway projects undertaken by the company !n the last ten (.10) years
'and at what costs

ii)

The Principal Secretary for the'state Department of Transpprt,
Ministry of riansport and lnfrastructure confirmed receipt of a
letter from the Chinese Embassy recommending China Road and
Bridge corporation (cBBC) for thb Mombasa - Nairobi standard
gauge railway project. In addition, the principal secretary produced
evidence that the Government of Kenya sent a delegation to China
from 27rh october to November 5,h, 2012 to undertake due
diligence on the capacity of china Road and Bridge corporation to
deliver the Mombasa to Nairobi standard gauge railway project.

The due diligence was supposed to ascertain the Technical,
Financial, .Legal and Human Resource. capacity of CRBC to
undertake the implementation of the project. The Due Diligence
Report confirmed that CRBC is a covernment .institution of the
People's Republic of china that has been in operation in China
since 1979 and ihat GRBC is a large scale state-owned fbreigntrade
and economic corporation enterprise that focuses on construction
of roads, railways, airports and other transport infrastructure.

The Due Diligence Report also confirmed that cRBC has
undertaken several large railway development projects in china
including the following:

IIU

i)
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iv) China 
.R:u.d and Bridge corporatioh therefore has the Technical,.Financiar, Legar and Hrm.n' Resource capacity to undertake theimprementation of the Mombasa to Nairobi standard gauge rairwayproject.

2'1'3 wheiher china Road and Bridge corporation has the capacity to provideLocomotives..and Roiling stoc[ 
"nd;f ;;, pr"iia" evidence.of factorieswhere the rolling stock aie manufaci.ured, 

' r--'

i) The principar secretary for the State Department of Transport,Ministry of rransport ana r.irirtrr.trre confirmed vislt to China,the covernment-Deregation that ,irii.J CSR Ziyang LocomotivesManufacturing Compiny, based in Chengdu and toured theIocomotives manufacturing comprex. The company 
.wi, 

beresponsibre for manufaclyrins-and supprying,the rocomotives forthe project as per the-rist Ji .qripmlnt suppriers submitted toKenya Railways by CRBC.

ii) The delegation undertook dyu dirigence on csR Ziyang andconfirmed that the company's r..tzri., have the capacity tomanufacture 500 rocomotlvei annuart. i;; i."tug'lf,ion utroinspected no'a"ly built locomotives incluaing class DF B; fo,. freighthaulage. These are similar to the to.on-,otires speclfied for theMombasa to Nairobi standard gauge ;il."y.
2.1.4 Whether rhe Government unl:I:"k due dilig_.nce on the capacity of the

,?Hanv 
ro buird rhe rairv,rav lines una p*vial Locomoriv.i;; Roiring

As stated above by the ps, the covernmbnt Deregation undertook. due dirigence on GRBC and confirmed that the company has thecapacity to buird the Mombasa to Nairoli.standard gauge rairway.simirarry, the deregation undertook Jr.-aitig.n.u o-n c-sn'ziyungand confirmed that the company', ra.tori.s have the capacity tomanufacture the locomotivei requirea ro. the Nairobi ;standard
gauge railway prcject.

'7 lPho.I - *lr "



2J,5 The action that v+ill he taken b'y, the Governmerit [n case of culpabilirir in
atrrarding t['le tender'co el'rina Bnidges end ld.eads eorponation (CRBei

The Principal Secretary for the Stat'e Department of Transport
confirmed to .the Commitiee that China Road and Bridge
Corporation will be required to submit to Kenya Railways a

Performance Bond and in the case of poor performance by CRBC,
Kenya Railways (KR) will use the funds to procure another
Engineering Procurement Contract (EPC) contractor.

3.0 The procurement process of the project

3.1 The Director Ceneral of PPOA confirmed to the Committee that the
provisions of the Public Procurement and Disposal Act, 2005 were
aclhered to the letter; and that the procuremerit of tire EPC Contractor (in
this cise a Government to Covernment procurement) undertaken herein;is
in accordance with Section 6 (l) of the Public Procurement and Disposal
Act, 2005.

3.2 The Attorney Ceneral also confirmed to the Cornmittee that his office was
(and is) involved in the procurement process oi th. Mombasa - Nairobi
standard gauge railway from the inception of the project and he affirmed
that his office will provide the legal opinion on the Financial Agreement
when ready .to enable the sealing of the contract between the
Government of Kenya and the Government of the Peoples Republic of
China with regard to this contract.

3.3 The Attorney General confirmed that the Covernment of Kenya has not
signed any Financial Agreement'and that the loan by the EXIM Bank of
China is undergoing internal credit approval after which the loan
documents will be submitted to the Kenyan Treasury for perusal and
subsequently submitted to the Attorney General for his legal opinion.

4.O Debt sustainability and loans repayment, .

4.1 The Committee was informed that the National Treasury has undertaken

debt sustainabitity analysis to ensuri that the SCR loan.is sustainable and is

within the debt poliry parameters.

4.2 Regarding loans repayment, the National Treasury confirmed having puf
in place suitable mechanisms to meet the cost of the loans repayment

during their tenure such as the Railway Development Fund, budgetary

allocations and traffic guarantee for the standard Sauge railway

operations

i)
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5.0

5.1

5.2

6.0

7.0 Observat[on

The cost of the project

Both the Ministry of rransport and Infrastructure and the NationalTreasury gave the cost of procuring the Epc-.r- uso 3.804 biirion(KShs'327 bi'ion) made up of'thl comm.r.iar contract for civir works arusD 2'657 birion and inu co.n*erciar Contract rl, tne suppry and
ffi;:[:t'r. 

of Facilities, ro.orotiru, and Rolting Srock ar USD 1.146

The Nationar Treasury advlsed of additionar costs not yet confirmed tomeet the cost of compursory Land Acquisition of 2,253 hectares for therailway corridoi" estinrated at KShs.g.0 bi!tion; .or, of ,hu expansionprogramme for the Embakasi tntanJ contalner Depot (rcD) incruding thesupply and instaration of container handring equipment estimated at K,hs.10'5 billio,, the cost of additionar rand required for rcD at KShs,r.0 birionand cost of engaging the supervision consurtant at KShs.3.0 biilion.

The supervision of the project
Kenya Rairways Corporation is in the process of procuring a consurtant toundertake the independ.ent srp.rririon or- tfie-f,]o;ect deveropmentincluding: revlewing ,lu d;;;;r, 

.construction, supervision andcommissioning of the project .nd Y..hut the consuitunt *ortd approve ail
[H'[';:l':,L"i?': Jjlil?[,,." *uau ;;.ai;; Road and Bridge

Justification for
development

the Mombasa to Nairobi standard gauge railway

lr::f'ffi,1i:n.. 
Ministrv of rransporr, more rhan 22_mirion tonnes perru"'i,..r'";il.':::i:,!r;il$::il:ri'i#::1f:;*?l**A*::

f#ili;:'than is possible wiilr in! exisring -.ti" l*r. rairway and road

Kenya as a country stands to gain economicary and sociary fromthe constr-uction stage to opelation.of the Mombasa to Nairobistandard Sauge railwiy project in tni, respect, as follows:

i' Annuar 6Dp growth of at reast 1.S,/oduring constructionand subsequent operation; qq,rr,E

ii' Reducing congestion at Mombasa port and therefore

ilT'r:?lfilv 
placing the port as the prereried racirity in

9fPage



iii. Direct jobs creation of at least 60 new jobs per kilometi:e
of track during construction period. This translates to

. 4A,000 quality jobs in adciition to on the job training
opportunities for 15,000 people.

iv. Promoting the Railway Training Institute as a centre of
excellence for railway skills in the regidn

. v. The project will have the flexibiiity to source standard
locomotives and Rolling Stocks widely used around the
world thus lowering the future running cost.

From the submissions.by the Attorney General and the Director
General of the Public Procurement Oversigfit euthority (PPOA), the
Committee concurs that the procurement process of the project was
conducted within the provisions of the law.

CRBC and its nominated subcontractors have the technical and
financial Capacity to deliver the project

4. The project is therefore essential for the country and the region

'9.0 Recommendations

9.1 The Govemment should proceed with the process of implementing
the Mornbasa - Nairohl Standard Gauge Railway project due to
immense benefits that will accrud to the people of Kenya during the
eonstruction perfiod.an'rd riporr connpletion of the project"

g.2 'Iil'ue Govennnnent of Keraya sFrould fast track ttre signing of the
Financial Agreement between the Government of the Republic of
Kenya and the EXnh Eank of the Feoples' Republic of ehlna to

. enable the project to eommence"

.9;3 The procurdment procets of the independent consultant should be
fast tracked to facitfitate early desigrl review and the proper
configuration of the various components.of the project.

9.4 The governrnent sheuid fast track the implementation of .phase ll of
the Standard Gauge Railway Froject (tlairohi-N1alaba) section.

2

3

I
I
I

i_

I
it

!

!i

,i

l0 lPage



sisned...... W Date n'F- .?_r/4_

!-.!on. lvlaina Karnanda, EGH, Mp
Chairperson of the Departrnenta! Committee on' 

Transport, Publlc Works and Horising
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2.0 sT E.}'{T R.ECIIJ F(T,AI{l1 RAr- KG.A"OUI{D IF]FG R}"4ATIQJ\J CIN TI-{E
STAIN DARD GAUGE R:\[L$UAY

2.1 Introduction

on Thursday, November l4th, 2013, the Member for Nyali constituency, the
Hon. Hezron Awiti, MP, rose on the floor of the House and requested the
Chairperson of the Department-al Committee on Transport, Public Works and
Housing to issue a resPonse statemeni on the tendering and construction of
the Mombasa-Malaba Standard Cauge Railway line.

ln the statement the member tasked the Chairperson to inquire into and
report on tlre followir'g:.

a) Whether China and Roads construction Company. have the capacity to
build a railway project and if so, provide evidence of. railway projects' 
undertaken by the company in the.last ten (10)'years and at what
costs.

b) whether the china'Bridges and Roads company have the capacity to
provide Rolling stocks and if so, provide evidence of factories where
the rolling stocks are manufactured.

c) Clarification on whether the government undertook due diligence on
the capacity of the company to build the railway lines and provide
Rcilling Stocks.

d) Action that will be taken by the Government in case of culpability in' awarding the tender to China Bridges and Roads Company.

2.2 PR@CEEDINGS @F "iThIE COMMITT'EE

2.2" N PRESEh{T'AT'IOh{ BY CABINIET SECR.ET'ARY F@R T'RAh!SP@RT"
. AhsD INFRASTRUCTURE

On.21n Novembey; 2013 the Committee invited the Cabinet Secretary for
Ti'ansport and lnfrastructure to shed light on the issues surrounding the
tendering and construction of the Standard Cauge Railway. The
Committee heard the following submissions from the Cabinet Secretary.

That:-

,i:I

:'r: i

lL2lPage



1' The Covernment has ideniified. Transport a1 the critical enabrer for
. the delivery of Vision ioZO. e, *.fl"ihe Ministry is focusing on

!.ff:"ii::.il?"trJ;,:ing 
tt'u r"il;; se-or as a key driver or2' The Rairway sector has been underperforming over the years and isin urge.nt need or or.it,uur to unrrru-it'ptuy, its righifur rore ineconomic deveropment oi tn" counilH the region is a whore.3' The existing Rairwuv rvrtu*, buirt or.i iio y.urs ago, has seriouslimitarionr in turm, or rl.nr.ro^ey-9nl .upu.itv. The Jxistin!.raiIwaysystem handled O.g tonn.,, in iOtZZf g .J*pared to Momtasa port

:::rHhpur 
of 22 mirion tonnu, in 2oti at a growth rare of Bolo per

4' Despite concession bf existing rail facirities and services to the RiftValley Rairway (RvR) rta, in*ru-r..tor'.ln,nru, to underperform,due to the poor condition of infrast;;;;., facirities, IocJmotives,and rollingstock u, u ,.urrit of lack of investment.5. The Minisriy ry|i reauir" u, Ieast USii [iiii., r.o upsrade railwayoperations. to igso revers, rlhen tr.,..*uructor haur ed 4.2 miriontonnes in that.year. This would take at least s.G' Due to a rearizarion or iil.r","s"i,g,';;:';IIIH!:",'?:HT,::1;,
has deveroped a nairwav rraastJr ,[-r 

't_*q 
on srandurJ.curg.

i:[:l. 
technologv. rcu"vu *iii-ir;',;;;;i rhe sections within its

7' Thus on 28th cctober, 2oa'g,H.E: the forrner president, Mwai Kibakiand H.E. yoweri Museveni of UgunAa issuedHouse Nairobi' rhar a nu* iigl-,i.p..irv !;ilr.H:;:rffi il#T:
n ,?lixHtrJfJ..I "iu,,-ou,.i; i;*01,. wirh a branch rine ro
B' subsequentry, the Cabinet 

.on 3,a'Augu st, 2or2 approved thedeveropmenr.of a new ,tunlura gauge ;;ffi;; rine linking Mombasato Maraba wirh a branch iir. ,.-r<is-umu. inJ cuuiner di-rected thatthe railway be buili tn,orgn a Cor.r-nrent_to_Covernment

^ 3'Ji:,:'fr'Jj, ;:0.::"'o 
bv c8,u',ir.ir "r',or.t 

una- ] 
" 
ia irway

9' The cabinet. arso directed that the covernment signs a biraterar.agreement with the covernment of the nupruii. of uganda for jointdeveropmeni o,f tne raJrwar'.ro rrur.qr.nilJ.nrr.rs operatlon.10'The Agreement was later broadenea'io u-riru,urar agreement to

;::ififfi ::?:ffi;l,Y*;1'. exrent-i'; ;;: t,r ,o.,nigaii Each
Kigali rallwav'

11. rhe trirarerar 
is expe-ea to nu,iXt 

.|:,^:1H 
J,r ILJr#.rTl;:. ,.

in.,.',i;:Ti.,'J:.#?i::Jlffil;;;.X?[:li;,U:1",,,*ti];.,"

13 lPage



1 F\ a".
i4.\JI I t4'" r.r,i . rj)

-rrttiq 
t!,Ju:J

ti, 2,-iat9, tne Covei'iii-i-reiri oi i(en1ra sisned a ir,,rioLi v,;iil-r
anc Bricige Ccrpcration (Cp,BC) - a state o,wne,C

corporation - foi' the Feasibility stuciy and preliminary Design of
Phase t (ldombasa to Nairobi section). The lvioU allowed io, tngc
to undertal<e the study at no cost to the covernment of Kenya.

13.The resultant R.eport was submitted to the covernment in February,
2a11, and foilowing discussions beiween Kenya Railways and CRBG,
l(enya Railways Corporation approved the Feasibility on 7th January,
2412 study and Preliminary Design Report on 26th June, 2012.

i4.The work scope approved in the Feasibility study includes:
a) Construction of 609 Kms of single tiack railway
b) construction of stations, *oikshops and fieight exchange

depots
c) 5u'pply and installation of facilities (i.e. iignaling,- communication for trains control, electricity supply, water etc)
d) Supply and commissloning of 56 locomotives
e) Supply and commissioning of 1,G20 freight wagons
f) Supply and commissioning oi 40 passenger coaches
d Training and Capacity building

15.on Bth June, 2a12, The'Government of the people's Repubtic of
China through its embassy.in Nairobi wrote to express support for
CRBC's involvement in the railway project.

16.Subsequently, CRBC and Kenya Railways went into negotiations on
Commercial rurnkey contracts for civil works and for the supply and
installation of facilities, locomotives and rolling stock.

17.The contracts were subsequeritly'approved by the Ministry of
]ralsport and the Attorney 6eneral's office and signed by Kenya
Railways and GRBC on ilth July, 20i2 for the Civil works and 4th
october, 2012 for the Facilities, locomotives and rolling stock.

18.The Government of Kenya is cuirently in discussions with the EXIM
Bank of China (within a Government-to-Covernment framework.
directed by the Cabinet) for a concessional and commercial loam to .

support the project. 
;

19. CRBC is being considered for the position of EPC Contractor in line
with Section 6..l subsection (1) of the public procurement, and
Disposal Act, 2005, which states:

"where any provision of this ,Aci conf/icts with any obrigations of
the Republic of Kenya arising from a ireaty or other agreement to
which Kenya is a pariy, ihis Act shall prevail excepi in instances of
negotiated grants or loans." ''

20. Recognizing that the loan from EXIM Bank may be not be
enough to complete 100% of the Construction works, the
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covernment has put in place measures to ensure adequate funds willbe available to meet these obiigaiions.
21'The covernment has subsequentry budgeted Kshs 22 birion forRailway Deveropment in rhe 201 3/i4 bu;aiuna esrabrishe d a 1.50/olevy on thu:?:.-of air imports and is.rpl.tua to raise at least Kshs15 billion in 2013/14.
22' Forowing the signing of the commerciar contracts; thecovernmunt,r.!i u deTegaiion to_ china from 2\th october toNovember 5th, 2012, to uidertake due dirigence and ascertain theTechnicar, Financlar.and Legar capacity .r Engc to undertake theimplementation of the projelt.
23. The due.dirigence report confirmed_ that cRBc had thecapacity to uncrertake the ,iiugu rair projeet, having unciertakensimilar projects in China.24' csR Ziyang LocomotivesJ/anufacturing Company, based inchengdu will be 

-working ;;,i cRBc to derivEr rocomorives for theproject as per the risi o, equipmenr suppri.rr' ,uu*r,,la';; '[;ry.
Railways by CRBC.25' To ensure CRBC a'dheres to agreed specifications of therailway design; Kenya Rairways is in tie fro.u* of engaging anindependent consurtant to undertake design ,.ri"- of a, ttu-Ju?igo,and carryout supervision of the construction, suppry and instailationof facilities and suppry and comrirribning''Jart locomotives androlling stock. This wiri ensure that Kenfu- nuit*uys gets varue formoney in the delivery of the product.

Members expressed severar concerns. regarding the consiruct[on of the
i:t,,:[T: 

cause Rairwav, to wni.r, tne taiinEt secretary responded as

That:-
i' on how the iocar communities arong the Rairway line w*r benefitfrom the project; the cabinet secretar! into.mea the committee thatthere is outright provision in the tande, r",. the. participation oflocals, especiary rocar contractors, i; ;#r; .ase Kenyans from a,walks of life) in the pr:oject. A majority of the rabour for the project(nearly 60%) wi, be piovided uy r".ur, ,nr"rgn"ut the 33 stationsto be built along the Iine.

2. \X?hat will become of the existing line and facilities; the Committeeheard that the exlsting rine and"r..iiitiui'",*iit-ru,.nain intact. KenyaRailways is currentry ievamping some of the facirities to cater forstaff and the pubric wh.n the new rairway line is comprete andoperatlonar. For instance, changamwe yard wiil become the mainMarshalling yard for the stanJara cuugu nuir*uy. Additionaily,.
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Keriiia P"aiirnra';,; r,vill ie'rerag? sOt-ite Ci its real esrate iO uloi:ter irs
firrancial positicn.

3. CI,n supF,or'ring InfrastruetLrre for the ne.//. system; the Minisiry has
undertaken preliminary rall'"vay Iine designs for the ccast r.egion,
Nairobi and. Kisumu with a vievu to buiiding rairway rines in" the
regions and integrating them into the national iystem.

4. Capacity fon staff for the new line; the Commitiee heard that monies
will be put into the Rairway Training Institute (RTr) for the training

_ of local capacity for the new railwayline.
5" Fencing off the railway line for security and safety of wildlife; the

Committee heard thai the railway line will be raised as high as'a 24
storey building in some praces for safety of wirdrife ani the rine
itself.

6. whether a consultant from the fuxinistry or private sector was
involved during the evaluation of technical specifications; the
Comnrittee was lnformetl lhat the *orurn*"ni nua to recall retired,
experienced engineers in the subsectoi to assist with the evaluationof technical specifications for the standard 6auge Railway.
Furthermore, the Government sent a delegation to china from 27th
october to November 5th, 2012, to undertake due diligence and
ascertain the Technical, Financial and Legal .capacity oicngc. to
undertake the implementation of the projelt.

2.2.2 PRESENTATION EY T}.IE PRINEIPAL SECRMARY FCR THE STATE
DEPARTMENT OF TRAN5PORT

on wednesday, 22nd Janu i,ry 2e14, the committee invited the principal
Secretary for Transport and Infrastructure to shed light on the above
Statement. The committee heard the following iuu;,issions r.* lr,.
Principal Secretary.

i) The existing Railway system, built over 100 years 0go, has serious
limitations in terms of technology and capacity. The existing
railway system handled 0.9 tonnes in 2012/13 compared to
Mombasa Port throughput of 22 million tonnes in z.olz at a
growth rate of Bolo'per annum.

ii) ihe railway capacity cannot be increased beyond five million
tonnes per annual due to the following design limitations:

iii) Steep gradients (2.5oh) and tight curvature (175 meters radius),
limiting delivery speed to less than 20km/hr

iv) weak structure limiting axle load of l6 tones, which in turn limits
the hauling capacity

v) The Government has identified Transport as the critical enablei for
the delivew of Vision 2a30. As such, the Ministry is focusing on
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cieveloping unq Irnproving the Transpor-t sector as a key di-ivei- ofeconomic development.
vi) The East African communiiy has deveroped a rairway master pranbased on the stanciard gauge rairway technorogy. Kenya v;i,implement the sections wiihin its borders.vii) The feasibirity srudy Ju: discussed by Kenya Rairwayscorporation (KRC) and china Road and bridge corporation(cRBC)and approved in January 2a12.The principar secretarystated that it adciressed the technicar, financiar and economic
. feasibility of the pi.oject.

viii) on Technicar fJasibirity the principar se*etary stated that therailway will be dominantly freight carrier and has therefore bee.noesig'e.d as'a crass 'i railway rr.i111] the foir;w.ng puru.r,eters:, . Low gradient

o

o

o

Shallow horizontar curvature -= I,200 meters radiusshallow verticar curvature -- io,00o meters radius
Axle load = 25 tones

IX

x)

xi)

o Annual.capacity greater than 22 million tone) on Financiar anarvsis ir.,u piii.ipar secreturv ,iuiJj';;:;the projectfinancial rate of return scheme i, r-.,.,gn.r= ,'h;; the financiar benchmark rafe of return of 5o/o. The paybazk period of investment of thethree schemes is.respectlvery 14.25 yea.rs. T-.'" ,l-,.n-,e has capacity ierecover the totar investment in the caicurated-yuurr. The repaymentperiod of the roan (incruding constrr-rction period) is 17.46years. Thisis considered a good financirr srarus with excett.nt iuy_.irLo,iujr.on Economic feasibirity the principar su.[tury informed thecommittee ihai the project economic internar rate of return (ErRR)on the totar investment is 14.66 o/o, which i, nisr..... than the socialrate of discount of 12o/o, the resurt or ,unritirity'unutyris shows thispiannihg has reratively stronger-anti risk capabirity, which can be therecommended for pranningf purposes based on the resurt of theanalysis frorn the economic leispective.Environmental and Social consijeratlons; the engineering will ensureenvironmentar protection giving emphasis to tte eco environmentalong the rine. The proy"ect Tmprumentation wiil promote the
;::r"T: deveropmenr and improve peopre's wer-being arong therrne' rhe engineers wiil ensure protectio.n of witaiiie, ;r.;.separation of arr roads(no rever crosri:$, .*".;", out the rairway linedue to the high speed and weight of Jruin, r *.1, freight train wirlhaul 4,000 tones) and where p"Zpt" wiil be unu.,.o by the corridor,
[:ff.:i];lon 

measures 'will be applied in iine with the existino
xii) cn the details 

. 
of the project components the commifiee wasinformed that the project invorved it.,. commissioning of a newsingle track'high capaciiy, high speed ,,unalra gauge rairway from
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rhe port of ivrtornirasa tc Nairobi - a ciisiarice oi 4'Ei5 kiiornetei's, ihe

toiai t,,:ack length beirrg 6CCt.3 kiicmeters. The pi'oject is divicied in to

i-v,ro comPonents namelY:

/ eivii v*ol'ks

The principal Secretary informed the comrnittee that civil works will

comPrise of building:

a) Earthworks, bridges, culverts, viaducts and protection works

b) The tracl<s

c) 33 crossing stations

d) Two (2) lige passenger stations - one in Mombasa another in

Nairobi
e) Five other pa.ssenger sta.tions at fdariakani, Voi, l/ttito Andei,.

Sultan n Harnud and Athi River;

f) Maintenance Workshops for locomotives, rolling stock, the

track, facilities (machinery, water supply systbm, electricity

supply system, and signaling, communications and information

systems);
g) Marshalling Yards
f'l Freight exchange yards and shades

i) Training in various aspects of civil works maintenance'

j) Supply"and initallation of facilities, Locomotives and rolling

stock

The committee was informed. that this segnrent will comprise of supply and

installation /commissioning of:

a) Signalling equipment at all the major stations and the 33 crossing

stations
Ul tl**unication system (for controlling trains) hardware and

software
c) lnformation system ( data and voice) hardware and software

d) water supply ancl drainage at each of the major stations and crossing

' stations (there will be a bore hole and pumping system at each

station)
e) Machinery and equipment supply at each maintenance depot and

station
f) Air conditioning and ventilation required

g) Electricity ,uppiy at each. of 
'the 

.1ajor 
stations and crossing stations (

there will be built a dedicated high voltage line between Mombasa

and Na.irobi and connected to each major station and each crossing

station)
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h) Locomotive -.
comprered 

.p:,,il;l:: ;::"fi[::lr:ff,:: :. earn revenue once

,,, I"..?::l,y:, uror,un ao;;;, foilows: d com,*nissioning of 56

;i ;-^1,,:,8,r{ 
rocornoiives 5,O00Hp)t _: 1_,dsse Dper trains loconrotives 3, 300 Hp

I, S:l*':.q^ l:."lorives (2, o00H p)t) K,lllng stock' To ensure the 
_ra,irway begins to earn revenue once

compreted, ,_hu study in.rraua ,F ;oor?'una comnrissioning of a

, 
j?il,,ll^] 

;?u, 
freighr ,;;;;; and passenser s coaches broken io*,n

m) Passenger Coach es.= 40n) Freight Wagons = t,OZ"O
t_r/ (Jne sirlulator for training driveisp) one under-floor wheel lathe 

'ers

q) one track recording ,..Iln.r) Two (2) in motioni.igh'_U-riag.,

' 
Two (2) rescue 

lr1n, ;;;pil; *itt-, tzo tones fair mounted cranes
o' The principar secrer.., irillmed ;j;;;rittee thar rottowingthe approvat of ,r.,.'i..rio,,,r, ;r;; ;I,,)ii January 2Ot2 and

preliminary design, pr"runr"ua fvf inbcl,,o,n rr*June 2012, KRC
1. For civil works 

'azortn u;i;]osg billion (Ksh

2 i:: ,.:11.,, --'
' 

;".:r'JrT]I _ 
u:d 

,.insrarrarjon of facirities,

o on rhe derair, ., 
"r,fi:ilj:,":t1,..;llilr.;,o.k 

worih ui'*,i i+o

of the project the principur i 
surrounding the tendering process

i::ffit ilo 
r.r'ij ;;il1i*.tii:i:' Jl:l,t;*xm;

Fffi'",[i"T::J'1';'t# on Phase 
1 .r,n., srandard cu,g.

c o rp o ra r i o n u n a,i u r,,r i",, *"; rT.! :]i.:?r r?:, ::H;,.,LTilli]. The salient features of the MCU were :

' 'Repori wourd ;";';;',,,::"u,111. Preliminary Designs
K R c/M i n i st;;; ffi # r,:i,^.,.. il :llr.",!. r p a rty u,.lp,
Corporation. -")PUI t ano Lhina Road and Bridge

: ,::[';::-:" Tpfoval or rhe Feasibitiry srudy and the. o.r^^,rnary 
Designs, Cl,lu. n"_j"_.0 Bridge woulder rue-Vour to identify suitabl" f,nui.,urr,

Covernment ) cost to the

:esources 
for, the construction stage
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Financing cf ttre pi'oject icentifieci sc fa,r is L)Si Z,Zi3 oiiiicn fi'om tire

Ccvernment of Pecples' Repuiblic of China. This i,vill comPromise of a

concessional ioan of US$ 1.6 billion from EXIM Banl< of China and a

preferential commercial loan of US$1.633 billion from Exim Bank of China.
To confirm the Government to 6overnment financing agreement an MCU
was signed'on 19th August 2A13 in Beijing, China.

The Principal Secretary informed the committee of the process of
identification and funding of projects by Peoples Republic of China

as follows:

country to undertake Feasibility Study and preliminary
'design. to determine the economic, financial and

environmental viabitity of the project
F The Feasibility Study is scru.tinized by the client until

expectations of the client are met and the studv is

adopted by the client;

Quantities from the commercial contract which again

is negotiated between the client and the contractor;

on costs in the commercial contracts;

F Negotiations are undertaken between the financier
(e.g. EXIM Bank) and the client and the funding
agreement is signed after which the commercial

co ntract becomes effective.

The committee heard that in evaluating the technical capacity for the.

contractor to undertake the work; the following was considered:

wrote.confirming the technical capacity for the China

Roads and Bridge Corporation to undertake the project

and the due diligence confirmed that the contractor had

the technical, financial and human resource capaqity to
undertake the project

> China Roads and Bridge Corporation has over 30 years

of civil construction experience in Kenya where it has

undertaken projects such as construction of Berth No.
19 at the Port of Mombasa, Southern By-pass, Northern
Bypass and Vlutito Andei Bachuma gate 'road

reconstruction among others.

o

I

I

I

I

;

'I

j
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i::i
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*_ 
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Throughout the Sir rr.tv t( D.

i s:: : 
;;,;i;, jj i1'.,lLT,l, q U: t # ;::,i J : i.:ll?:. i:_lH:;:iltr ii J :1?3;i31,. ;:,: [i, jl:';. 

";ilf I TX a n,i,i es, ;;;;;;, we re

' I:il!:i?il.','iri{J. #tlJ!ffi"JIiT.: thar due di,igence
China ro esrablish cnsi "r:r":y..r:i.il of,t(enya detegatron torechnicar' Rnan.iui ;;'ril*.1,1,ffJ,-,?rrr'o puitnu" ;;;" the
deliver the Railwuv proil.r'; 

I tot to8=.ral/numan resource capacity to

Members expressed.. several concerns. regaroing the consfruction of t'reiJ?,}flt 
Gause rRairr,,,av, il *'r.,ilr-, rt.,--Fri,t iouu,'uuo*"rary r"esperrided as

That:-
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i' on what action wi, be taken in ihe event china Roadand Bridge corporation (cRBc) uo., not deriver; ThePrincipaI secretary informed the comm,,r.. in., the China Roadand Bridge CorR3rltion (CRBG).praced performance bonds, in theevent rhat rhev fair ro deriver ih".gorur";;;; ;" ca, upon rhebonds and get another .ompuny to complete the project.2' on wheiher the goournlr"nt or Kenya *iriu" reguired topay the independent consurtant and if the Independentconsurtant shourd be invorued tr ,n..'oro;uo from the
,1'J:::'#":,1.,fl"iH,.,'."JI;'e was inrormed that it was
superulsion consurta.nt to review 

conti'act anci pay an independent
paym ents a re don e ro r. o r.ir[.i1.*:?"rJ .,"THl r?Ti;ensure a high rever of independence in anarysis oi*,u work done.The principar 

Secretary stated that Kenya Rairways corporation wasff:ffj 
jn designinr'rrorl., iiu rna"p.endent'consurtunt wi, be

. Design review

. Construction supervision
Quality control
Commissioning of the project

3. Whether NEMA, the office of the Attorney general'and

a

b

c.
.J
U.

County goveFnments have been fnvoIved in the projecf;



I

rtl

:.:l

;i;::l

H-:,.''i,q appl'cvai 
"'vas 

[:l"t--viae'u;:i-rci a c'-t'tiricaie isi',ec i; ri'iai i;,i::.i,

tire corrrmittee v,.ras infoi'i-ned ihat public hearings v';ei-e helC in ali

the counties that the Railway Ii.ne vuill pass through ano members cf

the public gave their comi-nents. The involvement of the Attorney

fieneral in the project was confirmed; the Principal Secretaty stated

that commerbial contracts were submitted to the Atiorney Ceneral

before cabinet apProval'

4. On firovu the Kenyan hursiness alass starlds to benefit from

the prOjeCt; the committee was informed that the independent

consultant will ensure that the Kenyan business community stands

to benefit and that 40o/o of the construction material will be

acquired locally and competitively.

5. en why there [s a rtlst'l to begin the project; the commiltee

Frearci., the project was not rushed, it started in 2009 and it took

thiee years for the project to be approveci by l(enVa..Railways and

then handed over to the then Ministry of Transport'

o. @n the directorshtp of ehina Road and Brtdge

conporattom (aREA) and why [t was ldenttfied as the

eompany'to urldertake the Proiect and on how long

wou[d [t take the goverrxrxnent to get another donor, in

' the event the projeat was halted; The Principal Secretary

stated that China Road and Bridge Corporation (CRBC) is a state

owned corporation and that the cost of the project is u5$3'804

billion (Ksh,327 billion) and there are signed contracts to this effect.

The committee whs informed that it is possible to begin the whole

process again but it will take another three years to design and

identify other source of funding.

7. Op pr6vi5flons for a seaoxnd track; the principal Secretary

stated that there 6re provisions for a second tr'ack and the railway

. will .be constructed to electric standards, he further stated that the

railway will redUce transport costs hence economic gains for Kenya.

The Principal Secretary also went ahead to ensure members that the

railway will be consiructed using Chinise standards'

2.2 "3 PR.ESENT'ATICNS BY Th{E .ATTORN Ff GEN ERAN.

On Wednesday, 22nd January, 2014, the Atiorney Ceneral took the Members

thiough the following key points aimed at bring the legal issues surrounding the

tendering and construction of the Standard Cauge Railway. The Committee

heard the follow-ing submissions from the Attorney Ceneral.

That:-
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F":' !:il",; 3' ?*;.:#:'"'i.' n' Attorn ev-Gun 
:,.: l (oAc,) received a

req u esri n g th e o fn ce 
" 

r 1 nr i,i"tiE3..I13i. ff Jrl'*.;, nH :JAgreement (/v1oUl. 
". il ;";.i;pmenr and operarion of the srandard

ff"; :i :'i y,!::, 
"' : #' tr:Y : r:; ;" z ii "i * p, r u b e ru, e e i rh eapproval and clearance of tr.," ,u*J."vernment 

o1' uganda.na uarirj or,.
subsequentry on 17th Api'ir, 2AD videa Jeiter by the then S0ricitor Generar,
; ff ,?l:# Iffi :-#'i ;fiIili: h 1T"ilH.,j,.o'.l',.,., " u, 

" 
n a, e n,t, o

,id"',i.^ 
ifr:, ::G?^ :, j ;:. [: 1 fl :: ;; : i iffi ;x; y :,,,y or rra n s p o *

Ii4'nr b a sa _ Ma I a ian<ir* * *' url Ii. ro c, us; R ; i ilrH#;.Iil:L_#Nairobi secrion). The retter 
'.i.rr"a oe6irr.i."'il", had been srgnedff ,J3"*lx5'::,'?:,fu 3.::ff :,ffJIifr gdji";n:,*:,,TI:L;ff

stydy and preliminary desig.."ii;; rraooU*l _I.iroui section (phase lor the Project) and same fu-il;; 
.compreted to in" satisfaction of thetechnicar ream. The retter;;r.ffi; tr.,. or,,i.. oiin.'n,rorney cenerar toreview rhe draft conrract uuroru t<Rt pro.u.i;j;"'fi. next phase.on 4rh Juty' 2o12the then Solicitor cenerar, responded to the above lettera n d p ro pos ed cru ci a I u r. n a, 

" 
n,"r',o' rn u a ru ri 

-.L"#[.i 
I n cl u d i n g;Filling in of gaps such as;

il1.

IV

., ,liliXT5.;:rt:.:.re or the credit agreement between GoK and
b) Confirm with the National Treasury on ahr, ..i-^. F. granted; I ' luJqr v ur I any I ax Exemptions -

" Til:,ii1:JHtx,,'.'jxo".nce 'arirh ihe pubric procurement 
and

d)MoT to confirm if due dilisenro ^r +r_^ ^_-.-conducted "6e"DcP of the proposed firm had been
Further the Office of thc .Ai+^-^^.
s t i p u r a t e J ;; ; ;'.": 

" 
:.: Jl; ir,! ff :, :.":.1.J" ?il :s" :*1,* 

a r r d o c 0 m e n r s

on 30th August, 2aD oAG received a retter from the permanent 
secretary

til:i:rii?,F,.i,,,i!:1,ffi"''' contract io,. ri,e suppry and
Nairobi section. 

- 's:r'rr's')' It-rsumorlves and rolling stock for" Momtar"'-
consequentrv on 4s septenr ber, zai2 oAG vide a letter by the then
Solicitor cenerar qi,'in-s ;";;;;;, io tt,* a*r, ."r",erciar conrract. The
refter pointed out the rlttowinj;;r; among orhers:a) The contraci la.O.O ,"ar;." relating to the c. the project (contract t;:;j;""'r 

rercitrng ro the commercial value of
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-:l

VI

Dl Laiied ioi inici'i-ilLicrir ieiailing 'io tire plccuri'eiiienr- 'rireiilca; i.e, ii
the pi'oject v,;as ccmpeiiiively tenoered or single soui-ced and
evioence of the same;

c) Called for a clarir'ication'on which standarcis would be used for the
proiect, i.e, Kenya, chinese or lnternationar standards, we further
requested to be suppiied with relevant Kenya Bureau of standards
specifications;

d) Advised that the controlling. Law should be Kenyan !-aw and not
English Law;

e) Advised that the framework for taxes and dutiei needed to be
cleared with the relevant Iine Ministry;

f) Pointed out that the cost delayed payments appeared to be
punitive and recommended that clearance be obtained from the
then Ministry of Finance [i-h"e National Treasury); and

E) I'Joted that tlie drafting ityle needed t-o be Irnproved as the
document had substantial gaps that made it difficult to form a legal
opinion as to the soundness and propriety of the draft contract, we
requested to be availed with a complete set of documents relating
to the project.

on tr2th septemben 2ax2, cAC received a letter from the permanent
secretary, MoT replying to the letter from oAG dated 4th september,
2012 and in his letter the PS had enclosed a letter from the then Managing
Director KRC, of even dating and which letter addreSied the issues ihai
had been raised vide the letter from the AoG dated 4th september, 20'l2
in particular, KRC made the following clarifications:

a) The Frojeet Teruderlng:. That this was an Engineering procurement
and Construction (EPC) contract being progressed or.r a
Covernment to Government arrangement with the intention to'seeking 

funding for the project from the covernment of china.
The EPC contractor had been sourced on the basis of Section 72 of
the PPDA, an approval of the Tender Committee was to be
obtained in line with the PPDA;

b) Evidenee of cornp[iance with reduisite procedures: Project approval
process would include approvals by:

. 1) Attorney-Cenbral

. 2) KR Tender Committee

3) Ministry of Finance

Kenya Railways Corporation undertook to comply with all .the
requirements of the Fublic Procurement and Disposal Act 2005.

c) Standands used for the eonnrnodities: Chinese Standards would be
used to Manufacture and operate the faciiities, Locomotives and
rolling stock These are specialized equipment for which KEBS has

. no standards;

:11: .-t:::-:.:. 1:.1--.,r :::.
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d) Tecr-inicar Stanciaids: the project r.,,;1rd be soughi from the Chinese,which demand ih.e adopti." 
"r"cnin.ru i*n?.ni, o.. equipnrentand facilities suoply. rr-,u sp.#ic.standard, to uu -ppried for each

|.il,.HX!,?: 
iauntin'a ' ;ffi;;"au,ign ,r.s. ..i 

'],,,r 
o. provided

e) The cost of derayecr payment: the rate ,o p: appried for rhis projectis rower ihan rhe "i" ^*r]t 
;-: -oo,,.o r.. in. i.i,.ii' Eurt.rn,Northern and Southern 

,Bypas, 
pro;..i, which are al_qo duty_freedeveropmenr projects. Th;'rowe, ,;i;;, negoriated based on the

' comparatlvely higher .or, of rn..iro;..;
Further the details of the specifications for each item wourd be discussed andagreed upon by KR anci rhe seti.i a*he detairej J.r,g. stage.vll' on rzrh septsrnhe,r e0T2 cA6.r^y:^: r*r-.*-0, ,he rhen soticiior Generalresponded to the letters of 12rh September ,2o12and advised as folrows:a) KRC' wourd obtain written crearance from. the Treasury beforeproceeding with the project at hand;

b) lt was prudent to obtain concurrence of the. pubiic procurement 
andoversight Authority inlits capacity as tn. .ntity mandated to provideadvice and.asststunce to nlllyring entitieii and, ensuring tiiat the

5',!:ff T:i : iJ::'j;;?.'*ii r i s n e a"u n i;; ;; p u b i i c p ;;. ; ;"; ; n r a n d

]ffi;:;:ract 
be revised to incorporate issuei rhat oAC & DoJ had

VIII. on 26th september, zo12 oAG received a retter from the permaneni

iX'.:11'.#:l -:"#':fl;* :fl eirate;aii o*uu,,unt between the

f,:X1:.:',,i;i6il?,iffi #t;;'-:?#:"f ii.'T,?:;:,'T.:'il?'ij
on 2gs seprember'' 20-1'2, oAG i',gu^ 

1 feiter by the Deputy soriciror.eneral responded to the rei"r-rr"* MoT una lirormed MoT that the
S:1;:l;:erar 

Agreement was sound rrom a 6;r ;;; or view and courd

on ltr october, 20i2 the then Maneging Director KRC wrote to tie oacin'repry ro rhe rerter rr"* iL-' oac ratea--ii"' september, 2012 andreca'ed a meeiing.cared uv tr.,. o-n,.u 
"rir-,. u.ua"or pubric seivice andsetrerary to the Cabiner on'es*-s;tember, zoiJ..j herd at rhe office ofthe president, and ut *r-,i.r-,;..;,& it was norua-iil, there was need tospeed up the siening of the tor'*.r.iar Contra.t-ro,. the suppry andinstallarion of th"e riititiur. ro.lnrorives and ;.J;;g srock in order rot.igger negotiations between inu corurniuir "'i,, Kenya and theffn:n:I# China ro,. tHe'ri#,i.ing 
"r,r-,. r"rl*iu,u-Muraba/Kisumu

iJm;,the 
re*er responded ro oAC's le*er of 17th 

'eprember,2012 
as

rx.

1atn.//JlYAoQ
r_ !rbv



xl.

xll.

xilt.

a) Froject Ter.oe,'ing (EFe Ciir,;i.i;ic; ''-';ce.r';l:.elt lj'i":':es;:;: ir :s .::''=i'7

ii-,at ihe p:-oj:ct r,.,ill "ce financed tirrougi-r n:Sotiated granis an,J

ioans and therefoi"e Sectlcn 5.1 of the Public Procuremei-rt anci

Disposal A,ct is applicable anci confirmation of the same v'iill take

. place during negotiations of the Financing Agreement r,vith the

Covernment of China. A6's Chambers can therefore give a legal

opinion on the draft Commercial contract subject to this

confirmation, which wiil be in place when the AG's Chambers

reviews the Financing Agreement;

b) A,pproval of the proiect by the Treasury: it was agreed at the

meetlng of 28ih Septenuher, 2012 where treasury was represerited

by the Financial Secretary that confirmhtion of approval of the

project-will be given by the Treasury following conclusion of the

Financing Agreement. The AG's Chambers can therefore give an

opinion on the draft Commercial contract subject to conclusion of

Financing Agreement; and

c) Staftdards: Section i2 has been amended to read: "Refer to Chinese

Standarcis for communication systems, signaling systems, and

locomotives and rolling stock for railways. The iluality

management of above items shall conform to the "lnternational

Railway Standards" (IRIS) and/or ISO 9001.

On 3d October 2012, OAG vide a leiter by the Deputy Soiicitor General

issued a legal opinion on the contract based on assurdnces given by the

KRC and stated as follows:
. t A r r!- *^*^-& ^flL^a) lhe Lommercial Contract is a component of the entire project and

its conclusion is a prerequisite to obtaining financing from the

(overnment of China for the project. Therefore, this legal opinion

on the said con.tract shall be strictly applied to the teims and

conditions of the Contract.

b) Clearance for the Financing Agreement and the project in general

shall be subjqcted to the consideration and approval of the

TreasurY.

c) The procurement process shall be subjected to the Financing

Agreement and therefore Section 6 of the Public Procurement and

Disposal Act shall aPPlY.

On 7th Mtarch, 2013 the Director-General - Public Procurement Oversight

Authority PPOA) wrote to the Managipg Difector - KRC, wfrich letter

*u, .opi.a to OeC and in which letter the DG had raise issue with the

MD over the procurement related to this subject matter and sought for

clarifications and documentation from the MD KRC over the same'

On 5th April, 2013 OAG received a letter from the DC - PPOA in which

letter the DC raised general questions of procurement not relating to the

. current process. ln particular the DG sought advice on the fo.llowing areas:

a) Whether Section 6(1) of the PPDA can be read in isolation of Section

6(3) of the Act;
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XtV.

" yJlr;i::r,.^.,:. 6(1) of the ppDA can be reried upon in excrusiviry, ascon,ict n.r? SriliT!il3.:t:ve, parricuru,ry*hur. no .ruru ntk of- to _ c ugruurunt/contrac,. 
a Pi'ovision of the Act una tn.'*i.ro.o 

"c) 
Yi.#;'.ff";:;3,,X:;':-1..:r:^: u 

^fr,,, to an inrernarionar

:ilJ[i',';'-'ffJ I;:;n ru: h ;i;; nil,f yli, i :', [:t[, iliand un apprr€s io such an arrangement;

d) Whether C - ro _ r-..FF^F_^_,
law as,pr-.* 

to - G arrangem.ents are recognized by the procurement

ifl .lr x,:lU##[t IHIT I il:iil :!, iiir TIfi s* i?
application or" the pr.tiiri." oi rn. o.r. ; are exempt 'from the

on 30t! eprit zot: oAG vide a le*er by the hand of the Ailorney .eneralreplied to the above letter r-, ,i. uc, ppoe un'a-r,.r.a as forows:a) Nore is raken of ihe ;.r;" and historic accounting of how the
procurement process for. the stated ,;;;; mafter has evolved.This office. hai ";;"r;;.rj", ,".n uny joiu*enr 

eirher tirred orf,"::[:,i?.,*:",'t/:n .* z;fi:,::il:nr to co,u.n,iunt
venrirate the question ,,grrr* 

. ,il ";rll;:,i:lr,.o ril?n ,l:construction of a 6 to G arrangem€nt, this office wourd need to be
fui'nished with fu, detair-s 

"iin" relevant agreemenrs;b) 
F:T,.:l#i,':", 

tJ,?X.,.^ p 412c r-u,,J, or K:lyu is crear that
covernmenr arising fr-om a .:::il'" with any guris.ti"rr- 

"t'in.
nT:[.H,r:.i:i i::ilLr 

:d 3ffi,;#.;ft h m *t I ;
clarification tr-,ui rugur;j;; J, ,nu rreary or asmportanr 

statutory
cases wh ere th e covern r. n,' .o n trib ute,s 

'*. 
;:rTTl,,l.r..ll l:.i:: ?'I,illJ: [; :ffi ],:.o",^u, 

u n t procesi u n der su ch agree;;;;
c) cenerar o'iir3j:: 

:f srarurory. inteiprerition require rhat when weengage in inierpreting the tlw, ;"_;;;,,r.lX ,n. statute as a
harmonious whole, .ia'ri.'lupurut. parts fin .tsub-sections (r) anj rrl "i i..rion 6 jhourd o" i}r^j::ll.:" u.j",
their broader starutory coniext. in . ,."# 'il:it;;ff.yril:statuiory purpose. tt' i, utro, tLu sun.rri".=uru tnut raws haveil:ill::i;t.:t""'"v in'...pi.tarion nrust srrive ro give errec*o

d) 
,i'f,u|Ttion 

6 (r) srand arone had secrion 6(3) never been inserred

The obvious a
Hov,,rever, ihat

nswer to either scena
rs no fiat for a d

rio is in the affirmative.
two clauses
fact, it is my

therefote opera te as exclusive provis
eduction that the

2TlPage rons staiuiorily. In



XV

cons-.i-,-:ciiol^r rl^.at the t,r,rc su:-sec:ict-,; ccnpl:,:-,e ri: each orher, as
_rr^ L!l-pu)tru iu ueing in cornpetition oi: con'iiict.

e) That the PPDA 2oo5 \^/as enacted to promote fair competition,
ti'ansparency and accouirtability, 35 vuell as local participation in
public procurements in this country,.. in effect, any deviations from
the general principles of application under the law must be the
exception rather than the rule;

0 while I do not pronounce myself on the merits of the procedures
adopted by the KRC in this matter, owing to absence of primary
evidence relating to the same, I must record that it is worrying that
a procuring .entity can pick and choose alternate procurement
methodologi'es as alleged over the same subject matter, and both of
which alternatives require external endorsement (in this case by' yourselves) because neither alternative admits of open competition;

g) Covernment to Government agrgements are not methods of
procurerrent, but merely bases tliat could .support procurement
activities subsequently;

h) Government to Government agreements are properly bilateral
agreements under Act No.45 of 2012, which would demand

- compliance with the procedures outlined under sections 4 through
10 of the said Act;

i) Covernment to Government agreement is not a method for
selecting suppliers so as to support the award of a contract absent
an actual process of selecting project developers or component
suppliers, and so on;

i) lt was in our opinion that Article 227 of the Constitution should be
observed to the uttermost. That is to say, public agencies are
expected to implement procurement. methods that are fair,
equitable, transparenf, competitive and cost-effective, and in the
instant case, the full application of Cap 412C Laws of Kenya, with
the exceptiohal procurement methods be.ing such, and not the
norm;

However the Office of the Attorney General did not discuss the merits or
otherwise of the particular procedures adopted by the 'Kenya 

Railways
Corporation in the instant case. To provide such an opinion, we would
have required that we be furniEhed with all tender-related documentation.

On 28th October, 2013 OAG received a letter from the Chief of Staff at the
Office of the Deputy President (ODP), which letter sought to inform them
that they had detected numerous prima facie anomalies in the tendering
award process and documentation contrary with the PPDA and requesting
us to expeditiously review the project documents and tender a requisite
legal opinion; and

On 5th Noven'lber, 20tr3 OAG vide a letter.by the Deputy Solicitor Ceneral
replied to the ODP and requested the ODP to, kindly highlight the
anomalies that they had detected in the tenciering - award process and
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o'ocumentaiion contrary io the ppDA and any other raws to enabre usissueacomprehensivelegalopiniononthematter.

Flowever' the office of the Attorney Cenerar is vraiting for the oDp torev.ert to them on this matter.

ln a nut-<helr the Attorney cenerar informed the meeting the foilov,ring:_

'/ From a regar poini of view the status of this project is as foilows, thefoilowing commercial contracts with conditions prececlent have beenexecuted;

* Commercial Contract for developing the Mombasa.Maraba/Kisumu standarci f_.,auge Rairv,iay phase I..(r,4ombasa _
. Nairobi Section) Dated il,h july,-20]2;,and

+ Commercial contract..for supply and lnstallation of Facilities,Locomotives. and Rolling Sto;ks, for the Mombasa- _ Nairobi'standard cauge Rairway project DateJ 4th octobe r,2012.
'/ Both Contracts state that the Agreements wip come into force and effectwhen the following conditions are satisfied:

a) "The Government oi Kenya a:nd the Financial lnstitutions of Chinahave eniered inio thg necesta*irait ugr""iiii'ietaiing toprovision of financing for the pr6ject; and
b) The duly signed credit agreemenf enfered into by fhe 7overnmentoi Kenya and the Finanziat tnrtituffois of china has been endorsedand certified by the sfare Law office of Kenya,r 

--- -vE" L

Lastly' the Attorney ceneral informed the meeting that the cominercial contractswere signed as a condition precedent to negotiati"ng financing.of the project withthe cove'nment of 'the Pecple's Republii of ch"ina and the ccvernment ofl(enya' The process is thereftre ongoing and the 046 will finally pronounceitself v,,hen the financing agreem.nts tiurei.." .rrif J.

Members expressed .severat concerns. regarding the. construction of the

*.,,:*i: 
Gauge Rairway, to which rh. "i;;uy 

Ceneral responded as

That:-

i) on why ihe contractor is arreacry on siie and yet the FinanciarAgreement has not been finaljzed; the Attorney Ceneral informedthe Committee that the agreement signed b;Me;;' ,i;;;";;;Uganda is an irreversibre one and that with the RairwayDevelopment Levy Fund the Government of Kenya can proceedto have the contractor uncieriake the preparutorv ,rorks awaltingfor the finalization of the Financial Agreement.
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i:i oi-r r,;[ret['re; thel'e is ani,, reason t:o p:'ecluole tha'.''the ,<.ttor-ne1,
€enerai v'riii not tCI,appt'ove ihe Govel'nment to slgrr the Flnanclal
F.greement; the committee heard that once the National
Treasury has satisfied itself t-o the extent that they have
negctiated best interest rates and gcod terms for the loans with
the Exim Banl<, the offiie of the Attorney ceneral will not have
any reason whatsoever to disapprove the contracr.

iii) en whether the deal frorir the Feople's Republic of ehina was a
good deal; the Attorney General informed the Committee.that
there is no cause of alarm since nothing has been done as regard
to the Standard 6auge Railway project ivhich is illegal.

iv) On whether the Govennrnent of Kenya ignored the advice from
, the Attorney General on the Standard 6auge Railway; the

Committee heard that his offiie has been'involved in the process
and that the govemlment has not declined his legal opinion on
the procuremenf prclcess of the Stancjard cauge niitway pioject.
ln addition he confirmed to i-he Committee that his office will not
allow anything wrong to happen or to be undertaken in as far as

. the contract is concerned.
v) Regarding Uganda assisting the Government of Kenya to repay

the loan since they sifned the biiateral Agreement to construct
the Standard Gauge Railway from hrnombasa to Kampata; the
Committee heard that Kenya will pay for the cost of constructing
the railway line from Mombasa to Malaba and Uganda will pay
for their part.

2.2.4" FRESEIN]TATION BY ]'&.{E EIREC]T@R GEINERAI. OF 'r'F{E PUB[-[C
PROCUREMEN]T OVERSIGF{n AUTh{@R[TY (ppOA)

On Thursday, 23'd January, 2014 the Committee invited the Director
Ceneral of Public procurement Oversight Authority (PPOA) to shed light

' on the procuiement process for the,tendering of .the Standard cauge
Railway. The Committee heard the following submissions from the
Director General.

That:-

i) By way of a letter Ref. KRC/FL}II/PPOA/O03 of 2"d October 2012, Kenya
Railways Corporation (KRC). reported to PPOA that the subject
procurement pursuant to Regulation 62 (3) of the Public Procurement and
Disposal Regulations, 2006. ln the letter, KRC informed PPOA that they
had engaged China Road and Bridg'e Corporation (CRBC), a state
Corporation, through direct procurement method at a cost of One Billion,
one Hundred and forty six million seven hundred ninety one thousand,
eight , cents seventy five (USD, l, 146,791,008.75). PPOA was also
informed that the process was being undertaken based on Memorandum
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ii)

i ii)

of Undei'stancing and Cooperaiion made and executed between:Ministry of rransport (Kenyaj and China noua u},a corporaiion, a staieowned Corporation by the tninese Coverni^nent.
The KRC's ,.upoT-?-ndii-ect procurement method was accompanied with aIerrer Ref: Mor/s/2.oos vcr. ilii (138) dateJi+li ers ust,2o12from rhethen Permanenr Sl.:1r-Tr, f"f iniri"y of Transpori .iting a Cabiner meetingheld on 3d August, 2012 vhich ;;", alia approved:
The deveropment of the standard cauge Rairway from Mombasa toKampala with a branch line to Kisumu;
The proposed financing structure for the deveropment of the Rairwaycomposed of a Covernment _to- government
a p p ro p ii ate 60ve rnm e nt/s) wh i ch is su p"p r em. 

"i. 
J uri [,]xE:[il:, #:'land a Railvuay Developmunt .nJfr,taintenance Fund.

The report *rr:r:?.,.c10mganied with a copy of the Memorandum ofUnderstanding (MOU) datej iZliiugu, t, 2OOg.
According to ,h: KRC, the use of direct procurement method waspremi-sed on secrion 74 (2) (b) of the pubric Fr;;;;",r.nr and Disposar,.

A;ib'rl:: 
and the fact thai ti',.r" *u, "'G;"r'.".dr* or understanding.

The aforementioned 
ieport by KRC w3s,not accompanied with minutes ofthe tender committee ,nui .*-uraea ,r.,. lril..t procurement todemonsrrate that requireme"u 

"r s." py z9 tsl iii z+of the Act werecompried with, rt. was noted by' ppoA ,n"i rnt had subnritted a
::il::ii*, "oon behveen thlm and China Road and Bridge

iv)

v)

vi)

vii)

viii)

ix)

x) In response to the le
March,'2A13,I(RC requested for

tter Ref: PPoA/Co tvrp/30/21 VOL. lri
a meeting wirh ppOA to clarifly the issues

By a letter Ref: ppoA.4/30/21vol. , (2g) of 15th January, 2013 ppoAinformed KRC the risks of 
' 

"ngug*g a conrracio,'o,. service providerthrough direct brocurement metioi sin.e ttre m.ii"a is not competitive.In the aforementioned retter, ppoa requested for documents that wourdassist the Authority in reviewing ttie subject project.
ln response to ppoA reiter mentioned in- paragraph 5 above, KRcinformed PPOA vide a. letter 

-Ref: 
f<nCZpifvfZploA/0o3 dated 19thFebr"uary,20r3 that the contra.iu.i.".n them and CRBC resurted fron.r anegotiated grant between Kenya cor.inr"n; il Zn,nuru Governmenton a c-to- G funding and therefore section o 

"r tn. Act appried to thesubject procurement. KRC further stated ihat tt-Leii reporr to ppcA ondirect procurement was an error.. Ho-urur, ,r-," 
'r.rponse 

by KRC wassilent on rhe documents requested by;p;A';r;; ,# vide a letter Ref:PP'A' 4/30/21 vol. II pgj ;i 1s,i Junr.rv, iori.-'n.cordingry, ppoA

ffil:i,l:[il):ei: 
PP.A/ cot\AP/3,/2r oL:'rrr ig) or TthMarch, 20]3

(9) of 7ta
raised in the previous correspon dence on the su b)ect tender. The reasonfor requesti ng for the meeting was due to the n ature of the contract andthe bulky documentation. However, the Authori
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cciieci cocunents"ii':m r,.RC,'.i",i-iicir i'i oio cn 20'i I'./ial'ch,2ol3. A review
cf ti-,e docuir,ei-,ts 5'i c\/,/€ci ;na;:-

a. The.a'ward of the tendei' Vi.rES cor-irl-flLrnicated to China Roaci and
Bridge corporation (cRBC) b',2 Kenya Railvuays Corporation (K.,RC)

vide a letter R.ef: oPR.9 dated 3'd october,2012. The award nras
made at USD. 1, 146, 791, OAB.75 exclusive of VAT, Customs
Duties, iDF Fee, cess and withholding tax.

b. According to the documents availed by KRC, the ender was
awarded by the tender committee in its meeting No. l9l held on i*
)u|y,20i2. However, a nbgbtiation comrnittee was appointed vide
a memo dated 13th August, 2012. The appointment of the' negotiation committee appeared to have been done after the
negotiation committee had alread\r commenced negotiations. There
were no records . submitted to PPOA to demonstraie that the
negotiations were approved by the tender committee pursuant to
regulations 10 (2) (1);

c. By a ietter Ref: ACICONF/SEC/14/153 VOL Vll dated 3'd October,
2013 (copy attached) from the Deputy Solicitor Ceneral noted that
the subject procurement shall be subject to the Financing
Agreement and therefore Section 6 of the Act shall apply.

d. By a letter Ref: OPR.9 dated i4th Maich, 2O13,KRC informed CRBC
that the notification of award letter to them had been withdrawn
citing Section 6 Of the Act.

e. KRC and CRBC entered into contract on 4th October, 2012.
f. The cancellation .of the award of the tender to CRBC was

sanctioned by the tender commitiee in its meeting held on 13,h

March, 2013.
g. The financing agreement was not in place as the negotiations

between the Gove.rnment of Kenya and Exim Bank of China, the
financier of the project, were in progress. PPOA has ever since
reminded KRC to provide them with a copy of the said 'agreement

vide a letter dated llth December,2Ol3 and 20th January, 2014 on
the understanding that the agreement had been finalized and the
agreement is therefore in place. However, to date KRC have not
respondeci to the request.

xi) By a letter Ref: KRC/PLM/PPOA/003 dated 26th March, 2013 KRC
informed PPOA that the subject procurement was terminated since the

'project was a G- to -G contract which is to be funded by u'negotiated
grant/loan and that it was therefore exempt from the application cif the
Public Procurement and Disposal Act, 2005 pursuant to S.ection 6(1) of the
Act.

xii) Lastly, the Committee heard that the termination of the procurement
proceedings brought to the end the direct procurement that was being
reviewed by the authority. The foregoing funding arrangement for
procuring tt-ie SCR project ousted the application of the Act and its review
by PPOA.
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ir4emoers expi'essed se'erai cc,.acb-i..S 
.regarding the ccnsti"uctlon cf thei;i:iil: cauge Ralrwav, Jo-,uni.i, the-Diiecio, c.nurar responded as

That:-
i) on '"vhether due process was followed in the procurement of theSiandard 6auge Rairwav pno;lrrr i;;';i,.:;"rZ5ru*r informed rhecommi*ee thar,,rhe il.rri;; entity compried with the lawespeciariv when 

1!e Rrocuring intity indicate! to ppoA that theprocurement of sc'R project was on covernment to covernrnentarrangement.
ii) 

,?;,,#*her 
rhe procedure adopted bv KR.c ro procure rhe sGRpr*j€cr vir,S unfque; the. committee heard tnat irre 

-fro.rru,runt
process was not unique silce it's applicable to other 

"niiiur. Detailsof the procurement method ana'ir,e- tntracting process wi, beclearry srared in the financing ;g;;.;;"i, ;rr, as may the case withall donor funded projects.iii) ' on the role ptayed tv ppoA in awar-ding the tender to GRBC; theDirector .enerar informed rhe commirrJ p;b;'#r'lo, 
approveprocurement under the current law and as such it does not approveawards. ln a nutshell it did not play.., -,".iv) on aciion taken by ppoA to'review ,n. pruric procurement and

- 
Disposal Act,, ZACiS in vieu,, of iis numerous timitations; thecommittee heard that the- Act has been in operation for the Iast sixyears and acknowredged the urgent need to review and arign thesaid Act with the constitution of"Ken vu iot,. To achieve this, ppoAhas consurted best practices and ,uau-some proposars with iostrengthen the Act' Consequently the. Director General assured thecommittee rhat by August,, zoil,i, riinii . appro,rar of parriament,there wiil be a new prolrr"*ent law in place.v) R'egarding possession of evldencu bf pJcA of the meeting thatapproved rhe covernment io .overnmenr funding ;;;;;*ent ofthe 5GR pi'oject; the committee heard"that the A.uthority did nothave any evidence but they are waiting for the financiar agreementwhich wiil stip.urate the pro.rr.*ent methodorogy among is-sues.vi) on the possible iiauiiiiies Kenya is tit<ety to . sufi.er-rvhen the

' 
Covernment decides to ierminate the .ontiu.t; the Committee heard' that the covernrnent of Kenya communicated the termination of the.first contract and in as far as the Director .enerar is concernedKenyans will not stand to suffer any rislcs or costs should the contractbe terminated. He re.stated that *ir.;; iro.rring eniity decides to
H[::r" 

a conrracr' rhe procuring untitiinuir ,Jt b. i;;; ro any
vii) on any irtegarity that ppoA. has detected on scR projeci so far; theto*,.n::,ue heard that ppoA has no rore in tei-ms of monitoring the
Jrli,age



viii)

ix)

,.

x)

procurernent process anci rhe Dir"ector .-,errerai further aocled that
PPOA couid oniy comment on the legaliti, of the process once 'rre

receives and review the financial agreement.
As regar-ds to the to,tal eost of t['re eontraet of the SGR project; the
Committee 'heard that the PPOA has details of the cost of the initial
contract which was terminated. According to details supplied to
them by t(RC the initial project was to cost one Billion, one Hundred
and r"orty six million seven hundred ninety one thousand, eight , cents
seventy five (USD. 1, 146,V91,008.75). He however, indicated to the
Committee that he has no details of the cost of the current contract. On
whether he was aware of the civil lvorks contracts, he said that he was not
aware of one commerclal contract which is the supply of locomotives'and
Rolling Stocks which according to his knowledge the contract was
cancelled.

What powers does the Elnector General PPOA have; the Director
Ger',eral stated thar" under Section i00 of the Public Procurement and
Disposal Act, 2005, PPOA is mandated to caruyout invesligation on
implementation of procurement projects, However, for donor
funded projects, PPOA has no powers to carry out. such
investigations. PPOA has powers to audit projects funded by the
Government of Kenya. He reiterated that in.the event the financial
Agreements will indicate that the PPOA monitors and audit the
project, PPOA will not take the role. As regard to the impact of
investigation Carried by PPOA on projects funded by Covernment
of Kenya; the Director Ceneral informed the Committee that
pursuant to powers-conferred to PPOA under Section 105 of the
Public Procurement and Disposal Act, 2005, a procuring entity can
be directed to rectify on all contraventions of law detetted in a

procurement process; terminate A contract signed by a procuring
entity and it also have powers to submit report to the Ethics and
Anti-corruption Commission recommending investigations of the
people involved in impropriety
Lastly, on wl'rether KRe by passed PPOA in the subject procurement;
the Director 6eneral, PPCA confirmed to the Committee that KRC
has never by passed the Authority at any point

2.2.5 PRESEINTATIONI BY TF{E CABNNET SECRET'AR,Y F@R ]TF.flE

NAT I O h{r\L]IREAS U RY

On Friday,.24'h January, 2014, the Committee invited the Cabinet Secretary for
National Treasury to shed light on the following issues:-

i. the funding arrangement for the Standard 6auge'Railway

ii. details of the total cost of the project, grace period of the loan and the
repayment.period of the loan advanced by EXIM Bank
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the effeci of ihe Ioan to finance ihe project on debt burden of trrecountry
other issues surrounding the tendering and constr-uction of the standardCauge Railway:

The Commitiee heard the following submissions fronr the Cabinet Secretary:_

'/ on the funding arrangement for the standard Gauge Rairway:

The Committee was informed that:_

The Standard cauge Rairway wi, be.funded from a cornbination of lcans(both concessionar and .o*n-,ur.iur) from chi;a i*i* gunk, proceedsfrom the Rairway Deveropm"ni L"ry and any budgetary resources thatmav be required ro meet any shortfarrr. i";;; ;;:, possibre, the roans

[i I i i.:, f :3 j.j[',:t, : 
o pe iati on a I.;;; ;;'#.=', n. sta n d a rd 6 q u ge

The decision'to orll:l:derl.hisf 
:f"1,high capacfty Standard CaugeRailway network connecting Morirbasa and Gmpitu-*u, made by theirExcellencies, president uwii riio"u or K.;; -."d 

president yoweriKaguta Museveni of uganda iisueJ a joint co**rniqu6 at state HouseNairobr on 2Bthoctobel 20oB Jir.".ting the minisiei, .on.urned to fasttrack the dEvelopment of the Railway. = .'- 
" r!r rrJ!Lr r

3' The committee heard that during its ereventh meeting hetd on 3.d August,2012 the Cabinet approved:

i' The deveropment of the sGR rine from Mombasa.and Karnparawith a branch line to Kisumu;
ii 'TL^ -'' r ne covernment-to-cov.ernment (China and Kenyaj financingstructure suppremented. by budgeiury ,rpport and a RairwayDevelopment and Maintenance F:und;, andiii' signing of a Bilateral Agreem."t u.t-.en the. covernment ofthe Repubric of Kenya und th. cor.rn*.nt of the Repubric ofUgancia to faciritate;Jn, deveropm*i 

"na 
subsequent seamress. operation of the R.ailway.

4' Foilowing the Cabinet approva,, 
:1," 

Iviinistry of Transport requested theNational Treasury i" rorm.rry request funding from Chinesecovernment to imprement the project. 
'in. 

project invorvesconstruction of rairway infrastructure (civir works) and procurement offacilities and rocomotives on an Engineering, procurement 
andConstrucrion 

.(Ep!l arrangement at a cost of US$ 3.g billion.subsequentry, the Nationar"Treasury submitted a formar request to thecovernment of China for financiar assistance towards imprementation
.of the project on 2nd october, iolz and 1Oth october, 2012.

lv.
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-l ':-'- ^ f -,- t.- -r C^ -,. ^-^.-, , i._ :^ ,-_- ^,r :,_ ^ :..,j. ^ ^ j.:- ^:). iis L=:;ilei )?ci'e;:i''J ir.ioi-rne0 ine comi-iliiee iitai or,e oi tire coi-rcitions
for e.ccesslng Chinese Loans i'sciriires il-rai evidence of a signed
Commercial Conti'act- betv',reen the Covernrneni implemerrting agency
and a designated Chinese €ontractor be submitted to the Exim Bank of

. China prior to aopralsal of the loan request. Consequeni-I1r, the Kenya
Raiiways Corporation and china Road and Bridge corporation had
signed a commercial contract in July 2012, which was then submitteci
together rvii-h other project documents to the Bank.

6. Subsequently, the Government initiated negotiations with the Covernment
of the People's Republic of China fqr financial assistance in FY
2A12/2013 to implement the project. These negotiations were further
progreised during the State Visit of H.E. the President of Kenya to China
in August, 2013, culminating in the signing of a Memorandum of
Understanding between the Government of Kenya and EXIM Bank of
China on the flnancing of the project.

'7. The Cabinet Secretary stated tl^rat i'ollov,iing severat negotiations between
the two countries ihe Bank indicated'its willingness io fund the project
under both th'e Preferential BuyeCs Credit (PEC) and Commercial Lending
windows. The Government on its part has now met all the
requirements of the Bank.

These include;

Assurance that the Government will guarantee minimum freight
demand for the Standard 6auge Railway through execution of
take or pay agreement between Kenya Railv,2ays and the Kenya
Ports Authority.

Confirnration that the Railway Development Fund will be used
to repay the loan.

8. Exim.Bank of China is currently going through its internal c.redit approval
' process following which it will submit to the Government of Kenya,

through the National Treasury the Financing Agreements.

'/ On the details of the total cost of the pro.i.ect, grace period of the loan and
the repayment perlod of the noan advanced by EXIIM Bank:

The Committee heard that:-

i) The total EPC cost of the project is Ksh. 32Tbillion; the same figure the
Ministry of Transport and lnfrastructure provided to Parliament. The
committee was informed that the major financial implications of the
project relate to

a. The EPC contract for USD 3.8 biliion. This is made up of being
the contract for civil works, of USD 2.657 billion and the
contract for the Facilities, locomotives and rolling stock of USD
1.14.6billion

o

o
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ii)

b' ccmpursoi-y rand acquisitlon of 2,253 hectare for the rairwaycorridor v",hich is esiimateci to cost about H_ths g.04 b*rionc' Embakasi ICD exp.ansion programme estimated to cost l,rshs i0.6billion for faciiity deverJpment and container ha.dringequipment and an additionar, Kshs i.o biiri;" for Iandacquisition
d. Kshs. 3 billion for project supervision

The covernment of l(enya counterpart funding of the Epc contract will be15o/o oi the rotar projecr cosr. Trre barance "iuiii !.zs uittion wi, be:ecu.red through two loans from EXIM Bank of China. 
-

on the Cosi bf borrowing the Cabinei secretary stated that:

o Under the priferential Buye-r"5 
.Creoit (pBC) concessional loan,.the C'overnment has requested for USD f^g Uiifion to financecivil works. The indicaiive ,.i* for the pBC are:

iii)

iv)

v)

e Interest Rate:

"Tenor:
uGrace. Period:
oRepayment period

"Management:
oCommitment Fees:

2.Oo/o p.a.
20 years including
7 years
lJ years

O.7 5o/o

0.7 50/o

These terms are concessionar since the Grant Erement is above .the threshord of 35o/o which is the ,ini*r,n required underthe current covernment externar debt uorro*ing poricy.

o Under the commercial loan lending window, the Covernment hasrequested for usD r.63 biilion tJ iinunce'civir wor,ks i".irai"g' procurement of roring stocks. The indiiative terms ai-e:o interest rate: Six months LIBOR + 360b;o Tenor: 15 years including. o Crace period: 5yrs
o rnsurance premium 6.g30/o of the ,oan amount payabre in

o Management: O.75o/o
o Commitment Fees: O.7Sok

The cost of insurance premium at 6.93o/oof the commerciar loan poriionis Kshs' 9.8 biilion white tr,u .ori or'management and commitment fee wirlbe firmed up once the Financins Asr..*"'"r, r.,."".uJ.i'.*u.ut"a.
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The cabinet secretary stated that the c,overnment contribution of i5olo(i'e' approximatery us$ szt *iriion = Kshs. +g uiri"") wi, be met fronrthe Railwav Deveiop*ln,'i*J'r-nrn. This funJ ii *pported by a 1.5o/oLevv on rhe cost of-air importi irto ir-,u ."r;;; .# ,, estimated ro beworth at least Khs. 20 birion .nnu.rrv. The cash iil,,J rro, the fund wi,aiso cover other obrigationr in ti. piojeci such as Land Acquisitlon,g" -'-



v'[) 'i'he committee heard that the financing s'i,ructure of the loans requires the
i'ol I ovr.ri ng arrange me nts :

o Creation of an ESCR.CW account into which revenues from the
railway operations v"riil be deposited and from which loan
repayments w,ill be made;

Kenya Railv,rays corporation and the Kenya ports Authority to
sign a 'Take or Pay' Agreement. under this Agreement KpA
undertakes to consign a defined minimum volume of freight to
the Enrbakasi lcD to be t-ransported on the Stanclard -urg.
Railway. This Agreement will form parl of the security packa[e
for the loan; and

' F An appropriate poiicy ciirective to be issued by the
Government to ensure freight is shifted from road to rail
transport.

vii)' The committee was informed that the government contribution of l5yow,ill
be made against each ciraw-down. This contribution will be made out of the
Railway Development Fund and annual budgetary provisions, ii necessary.

viii) On the Railway Development Levy, the Government of Kenya, with effect
from 1st July 2013, by amending the Customs and Excise Act, through Finance
Act, 2013, introduced a Railway Development Levy at the rate of i.S percent

. of the customs value of the goods and the levy payable by the importer of
. goods at the time of entering the goods'for home use.

[x) The objective and purpose of the Levy, as outlined in section 6 of the
Finance Act 2013, is to raise resdurces for financing the construction of
si-andard Sauge railway network in order to faicilitate transportation of goods
to and from the Pori.

ln exercise of the powers conferred by section 1174 of the Customs and
Excise Act as read together with section 24(4) of the public Finance
Management Act, 2012, the Cabinet Secretary for the National Treasury
through the Legal Notice No. 118 of 5th July,2Oi3 established"the Railway
Development Levy Fund, where the proceeds of the Railway Develop*"ni
Levy charged under section 117A of the Customs and Excise Act sl-rall be
deposited.'

xi) The Customs and Excise (R.ailway Development Levy Fund) Regulation s 2013
lays the framework for Fund administration. The Cabinet Secretary, National
Treasury appointed the Principal Secretary responsible for matters relating to.
transport to administer the Fund. The Cabinet Secretary also established an
Acivisory,Committee to be responsible for overseeing the management of the

x)
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xii)

Fund and arso to review and approve the annuar work programs for theconstruction of the standard gauge railv,zay network.

The committee was informed that the Railvuay Development Levy vuill act asinsurance in case revenues under the take or'pay u*ng.*unt fails short ofthe amourit required io service the loan. It wiil arso be used to finance theCovernment component of the cost of the railway.

cn the effect of the loan tc finance the project on debt burden of thecountry:
i) The Cabinet Secretary stated ihat the National Treasury has undertaken debtsustai nability analysis to ensure that the SCR loan is sustainable and is witthe d hinebt po rcy pararneters.

ilublic Debt Su:[c

ii) From the above indicators, it is noted that the contracting of the sRC loandoes not breach Kenya's debt sustainabirity threshotds.iii) The committee was informed that a ,ur.guurd- mechanism to assure thatthe government will guarantee minimu#rruigr'.rt demand ro. t[. nuilwaythrough execution of take or pay agreement betw.een Kenya Rairwaysand the Kenya ports. Authority. ri addition the proceeds from theRailway Deveropment Fund wi, be ,r"J ,o'rufay the'roan.

,/ On other issues surrounding the tende;ing and consirucllon oi theStandard Cauge Railway:

i) The cabinet secrelary stated that National treasury yvill'not be involveddirectly in the implen'ientatlon of the project b".-use it does not fall underits purview. The rore of the Na.tionit ti.urrry is to secure the .requiredfinancial resources to undertake the project as Itng as they are in line withthe National Development plans.
ii) The committee was informed that Kenya stands to benefit a lot from theproject on Economic beriefits which in.fla.,- -- '

a) Reduction in the cost of transportation in the country.and theregion making.Kenya aitractive to investment;b) protect the environment through reduceJ .urbon emission;c) Accelerate indust'ialization thiough easier and cheaper transportand the estabris,hment of new inci.ustries to service the new ,uii_uy,d) Lead to an esiimaied annuar cDp growir,- or at least 1.5yo during. construction and subsequent operatiln;
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without SGR

38.7 38.1 38.3 38.7 38.6

PV of Publ ic sector debt
to GDP ratio (56) with
5GR

39.5 41.1 +2.5 42 43.8



e) Position i(enya as the trai-Lspo,;i ancl Iogisticai hub for the Regiorr;'i') Reduce congestion at Mombasa poi-t securing the por,r as rhe
preferreci facilitlr in the region;

g) E_nhanced fi'eight security compareci to road transport;
h,) Cive Northern Corridor head start
i) Development of EPZ along rail

iii) On Social beneiits the Cabinet secretary stated the following benefits:

a) Direct jobs: At least 60 new jobs per Kilometre of tr:ack during
construction period

b) Local industries: Large qualities oi local inputs such as steel, cement,
electricity generation and electricity transmission pylons and cables,
roofing materials, glass, etc. required from local industries with
potentiaI to cr'eate at least 10,000 jobs;

c) Service and hospitality industry: estimated 3,000 jobs to provide food,
accommodation and leisure;

d) skitls dbvelopment: estimated r5,000 people to acquire skills suitable
for self-employment after construction period (niasons, tarpenters,
mechanics, electricians, etc.)

e) Technology transfer : estimated 400 engineers and high technology
technicians will be trained during construction and will b-e available f"or.
local and regional railway development after construction of the
Mombasa-N airobi railway

f) Accidents reduction: the railway wirr reduce the number of heavy
trucks on the roads and so reducing qccidents making the roads safer
for human traffic.

Mtembers expressed several concerns regarding the construction of the
standard Gauge Railway, to which the cabinet secretary responded as
follows.

That:-
i) on whether there i$ any pneferred n'lethod or process of signing

cornrnencial eontracts; the Cabinet secretary informed th;
Committee that the contract was pursued on a govbrnment to
government arrangement, it ii necessary for the contractor to
undertake the project be a Chinese firm. As regard to the process of
procurement the ministry of Transport.undertook the process on the
engagement of the contractor and they settled on CRBC.
Regarding how long winl it take the government to get another
donor to fund the pro.lect should the Government zuspend the
contract; the committee heard that the it vuill take much time before
getting another donor since measures need to be put in place to
mitigate the negative publicity on the project first before embarking
on the process of sourcing for other donors. He further informed th;

ii)

Committee that other countries from
loans and in the event the Covernm.en

Africa are competing for the
t suspends the contract, other
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iv)

v)

countries wiir take up ihe Ioan. china has committeci USD 20 biirionfor Afr^ica and the scR wi, take about 2oo/o of the u_sD 20 birionwhich is about USD 3.g biliion.iii) on whether china conducted.due dirigence on the covernment ofKenya vuith.a view.to grve the coun;t il. roan for the cabinet
'e*etary 

informed the Lommittee that the Nationar Treasury hasexplarned to china and the Exim Bank in fumi.urar that s6R ; a keypriorlty project for the country and that the Covernment iscommitted to.ensuie the imprementation or tr,. ,u*.. 
- ' !r 'I '|! ' '|(

Cn rvhether Kenya poi.ts .Authority (K.pA) and its v,.rorkers wiil beaffected /involved in the repayment of the loan; the Committee
heard that KpA and r(enya Rairways corporation sig'ed trre.Take orPay Agreement which its main objective:is to guarantee a minimumcargo that wiil be transported using the rair with a view to ensurethat there is enough resources to repay the roan. *. .";i,** ,nu,it will nct be the probrem of xpa ani its empioyees. It wiil be the'responsibirity 

of the c,overnment to repay the roan. To this end thecovernment wirr ritirise money from the Rairway Levy Fund torepay the loan.
on whether Kenya pofis Auihority (real and its workers wiil beafrected /involved in the ,"puy*.nt: of if.,u ioan; the Committee
heard that KpA and Kenya Rairways corporation signed the Take orPay Agreement which its main objective is to'guarantee a minimumcargo that wi, be transported using the rair with a view to ensurethat there is enough resources to repay the loan. He confirmed that

.it will not be the probrem of KpA and its empioyees. It wiil be theresponsibility of the Covernment to repay the loan. To this end thecovernment wiil utirise money from the Rairway Levy Fund to. repay the loan.
As regard to the issue of whether Kenya wilr get vatue for the moneyspent in the project; the committee heard tha; there wiir be varue formoney since the covernment has undertaken a compa*tir. .nu,rrl, _,rnother countries that have undertaken simirar project and the cost isreasonable.

on whether the Nationar rreasury has paid any nioney towards s6R; theCabinet Secretary confirmed to the Committee.that no money has beenpaid since the government has not signed the financiar agreement.on vvhether rhe Kenya Governmenr has underiake.;;.;iilf fro;ects inthe country; the cabinet secretary confirmed to the committee that

::nr: 
simitar projecis have been undertaken, especia[y in rhe energy

J!LLVI .

vi)

vii)

viii)
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l,\,

x)

xi)

xii)

€cn;equences Kei'i,a is iil:,elil te sui-fer in tne €v€r-r.i, the Exim Eanl< of
ehlna deel[ne to finance trre project; the commiitee heard that if ihe
finance agreement is noi signed, the contract rr,.rill collapse and the
covernment will have to look for other means of constructing the
railv'.ray.

On the actual cost of the SGR pro,leet and the safeguards on fluctuatiorts of
excl'lange cutrrency, the cabinet secretary confirmed to the committee that
the total cost of the project will be Ksh 327 billion. However, there are
other additional costs which are yet to be confir.med including compulsory
land acquisition of 2,253 hectares for the railway corridor which is
expected to cost Kshs B billion; expansion program for the Embakasi
lnland container Depot (lcD) estimated to cost 10.6 biltion, meant for
facility development and supply and instailation of container handling
eqltipment; an adciitional Kshs 1 billion.required for land acquisition for
tlre expansion of the ICD and Kshs 3 billion to engage project supervision
consultant

On the currency fluctuation, the Committee was informed. that the cost of
the project was denominated in foreign currency but during the.
repayment of the loan, the Government will repay using the existing
exchange rate. ln addition, he informed the Committee the repayment of
the loan has been structured in dollars.
on the debt burden to the country in case county'governrnents borrows
rnoney; the Committee was informed that the National Treasury will be
on the look out to ensure that. management of debt in the country is

sustainabl.e. However, county governments can only borrow money on
guarantees from the national government.

3.0 FIN IN CL

A,rising from the various m'eetings with the officers, the eomn-littee made the
following obseruatiens and conclusions:-

a) The main justification of the SGR project is that it would fast-track
movement of cargo in the region at a cheaper cost.

b) The committee did. not find any illegality or irregularity in the
procurement of this project in light of the.submissions and confirmations
made by the Attorney General and the Director Ceneral of the public
Pi'ocurement Oversight Authority (PPOA)

c) The committee concluded that Kenya stands to gain 'a lot both
economically and socially.form the Standard Cauge Rail.

d) Members noted that the National Treasury has undertaken debt
. sustainability analysis to ensure .that the 5GR loan is sustainable and is

within the debt policy parameters, the Ioan does not breach Kenya,s debt
sustainability thresholds.
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e) The Ccmmittee noteci that the totai cost of the Standard cauge Rail has not beenfluctuating as reporred bv rhe media. Th; ;";rj ;pz* cost.of the projecr is Ksh.32Tbillion; the same figure the Ministry of Tranlport una Infrastruct-ure providedto Pariiament' The major financial implications of the project relate to the EpCcontract for USD 3'B biilion. This is made up or the contract .for civil' works, of usD 2.657 biiiion and the contract for the ,Facirities,locomotives and roiling siock of usD t.r+iuiition, Compursory.randacquisition of 2,253 hectare for the railway .orriaor^ which is estimated tocost about khs 9.04 biillon, Embakaii rcD expanslon programmeestimated to cost Kshs 10.5 billion, for facility development and containerhandiing equipment an additional lths i.o biilion for land acquisition andIastly Kshi. 3 billion for project supervision.fl The committee noted that. as far as the Director Ceneral of public
Procurement oversight is concerned,'Kenyans wiil not stand to sufferany risks or costs should the contract be terminated. The law statesthat...'"when.a procyring entity decides io terminate a contract, theprocuring entity shalr not be riable to any person,,.-- 'L'uv''

d ln regards to repaying the loan the .o*ritt=e noted that Kenya wiilpay for the'cost of constructing the rairway rine from Mombasa toMalaba and Uganda will pay C their part
h) The Committee observed ir,ut due process was foilowed in theprocurement of the Standard Gauge Railway project.

i) The committee observed that Kenya Ruit*uy, cor:poraiion needs to fast
track the contracting of an independent supervision consultant to review
the designs and work section by section before payments are done to(cRBc) when the project starts. The independent consultant will ensure ahigh level of independence in analysis of the work done.

i) The Rttorney ceneral confirmeci to the committee that his officewas and is invorved in the procurement process.of il-.,. sCn rign,from the inception and he affirmed that the said office wi, have thefinal signature on the. financial agrebment which wilr sear thecontract bet'ween the covernment oi Kunyu and the corurn,.n.nt oftlre Peoples Repubric of china as regard to this contract.

k) The covernment oi Kenya has*not signed any f[nanciar agreementand that the loan by hxim Bank ; unaurgoing internar creditapprovar after which the loan documents wiri be submitted to theKenyan Treasury for perusar and onward transmlssion to theAttorney Ceneral.
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d- tt

. 

The CommEttee recommends that;-

1. The Govemmenr ,lpy]d p..T+ wirh the process of imprementing the
ktombasa - Nairobi standard Gauge Railway project,due to immense
beneflts that will accrue. to the peofile of Kenya auiing th;;;";i;;;"
period and upon completion of the project.

2' The Government of Freqya should fest track the slgning of the Financial' Agreement between the Government of the Republic of tknya and the EXIM
Bank of the peopres' Repubric of china to enabfe the project,io .o**.n*''

3. The procurefnent process of the independent consultant should be
speeded up to 'facilitate eantry deslg* r.eview .*nJ :tn.'-;;;;,
config.uration of the various cornponentiof ttre projeit. ' - -.-

4. The Government shoutd fast track the implementation of phase ll of
the Standard Gauge Railway project (Nairo'bi-fuialaba) section.

End
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The following Members of the Committee were present: -

MainaKamanda, M.P. - Chairperson
(Eng.) Mahamud Maalim, M.P. - Vice-Chairperson
K.K Stephen Kinyanjui Mburu, M.P.

Cecily Mbarire, M.P.

Omulele Christopher, M.P.
Ahmed Abbas lbrahim, M.P.

MishiJuma, M.P. '

Peter Shehe, M.P.
(Arch.) David Kiaraho, M.P.
Simon NyaundiOgari, M.P.
(Eng.) Stephen Ngare, M.P
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AIi Wario, M.P.

Joseph Lomwa, M.P.
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{ A]'TEN ANCE NA.TIONAT ASSEMBLY

Hon. Hezron Awiti, MP

{ ATTEN NATIONAL ASSEMBI.Y

Mr. Samuel Kalama First Clerl< Assistant

Mr. Romeo Castro Parliamentary lntern

{ AfiENDANCE

Eng. M.S.M. Kamau Cabinet Secr:etary

Mr. Nduva Muli Principal Secretary ffransport)

Mr. Afred Matheka Ag Managing Director, Kenya Railways

Eng. 6ilbeft Arasa Special Technical Advisor to the Cabinet Secretary

4IN/DC-L/I.IO/2O0I2013 PRELIMINARIES

'he Chair called the meeting to order at 10.30am and opened it with a word of prayer.

4IN/DC.L/NO2OI/2013 CONSIDERATION OF THE FOLOWING
STATEMENTS:-

a. The Hon. Hezron Awiti, MP, regarding tendering and construction of the
Mombasa'Malaba Standard Gauge Railway;

'he Committee invited the Cabinet Secretary for Transport and lnfrastructure to shed light on
he above Statement. The Committee heard the following submissions from the Cabinet
ecretary.

'hat:-

1. The Covernment has identified Transport as the critical enabler for the delivery of Vision
2030. As such, the Ministry is focusing on developing and improving the Transport
sector as a key driver of economic development.

2. The Railway sector has been underperforming over the years and is in urgent need of
overhaul to ensure it plays its rightfu[ role in economic development of the Country and
the region as a whole.

E
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3. The existing Railway system, built over 100 years ago, has serious Iimitations in terms of
technology and capacity. The existing railway system handled 0.9 tonnes in 2O1Z/13
compared to Mombasa Port throughput of 2 million tonnes in 2012 at a grovuth rate of
BoA per annum.

4. Despite Concession of existing rail facilities and services to the Rift Valley Railway (RVR)
Ltd, the sub-sector continues to underperform, due to the poor condition of
infrastructure, facilities, locomotives and rolling stock as a result of lack of investment.

5. The Ministry will require at least U5$1 billion to upgrade railway operations to I9B0
levels, when the subsector hauled 4.2 million tonnes in that year. This would take at
least six years to implement.

6. Due to a realization of the foregoing, the East African Community has developed a
Railway Master Plan based on Standard Gauge railway technology. Kenya will
implement the sections within its borders.

7. Thus on 28th October, 2008, H.E. the former President,Mwai Kibaki and H.E. yoweri
Museveni of Uganda issued a communiqud at State House Nairobi, that a new high
capacity Standard Cauge railway be built linking the pori of Mombasa to Kampala with
a branch line to Kisumu and Pakwach.

B. Subsequently, the Cabinet on 3'd August, 2012 approved the development of a new
standard Sauge railway linking Mombasa to Malaba with a branch line to Kisumu. The
Cabinet directed that the railway be built through a Government-to-Covernment
arrangement supported by Covernment Budget and a Railway Development Fund.

9. The Cabinet also directed that the Covernment signs a bilateral agreement with the
C,overnment of the Republic of Uganda for joint development of the railway and
subsequent seamless operation.

10.The Agreement was later broadened to a trilateral agreement to inctude the Republic of
Rwanda, extending the line to Kigali. Each country will develop its section of the railway
line. The Mombasa to Kigali railway is expected to be in operation by December,2018.

11. The trilateral agreement provides for unified technical standards for the railway
development and subsequent seamless operations.

12'On 12th August,2009, the Government of Kenya signed a MoU with China Road and
Bridge Corporation (CRBC) - a state owned corporation- for the Feasibility Study and
Preliminary Design of Phase I (Mombasa to Nairobi section). The MoU allowed for
CRBC to undertake the study at no cost to the Government of Kenya.

13.The resultant Report was submitted to the Government in January,2012, and following
discussions between Kenya Railways and CRBC, Kenya Railways Corporation approved
the Feasibility Study and Preliminary Design Report on 26th June, 2012.

14.The work scope approved in the Feasibility study incrudes:
a. Construction of 609 Kms of single track railway
b. Construction of stations, workshops and freight exchange depots
c. Supply and installation of facilities (i.e. signaling, communication for trains

control. electricity supply, water etc)
d. Supply and commissioning of 56locomotives
e. Supply and commissioning of 1,620 freight wagons
f. Supply and commissioning of 40 passenger coaches
g. Training and Capacity building
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15.Cn Bth June, 2012, The Covernment of the People's Republic of China through its
embassy in Nairobi v,.rrote to express support for CRBC's involvement in the railway
project.

16.5ubsequently, CRBC and Kenya Railways went into negotiations on Commercial
Turnkey contracts for civil works and for the supply and installation of facilities,
locomotives and rolling stock.

17.The contracts were subsequently approved by the Ministry of Transport and the
Attorney General's office and signed by Kenya Railways and CRBC on 1lth.)uly, 2012for
the Civil Works and 4th October, 2AQ for the Facilities, locomotives and rolling stock.

18.The Government of Kenya is currently in discussions with the EXIM Bank of China
(within a Government-to-Government framework directed by the Cabinet) for a

concessional and commercial loary to support the project.
19.CRBC is being considered for the position of EPCContractor in line with Section 5.1

subsection (l) of the Public Procurement and Disposal Act, 2005, which states:

"Where any provision of this Act conflicts with any obligations of the Republic of
Kenya arising from a treaty or other agreement to which Kenya is a party, this Act
shall prevail except in instances of negotiated grants or loans."

20. Recognizing that the loan from EXIM Bank may be not be enough to complete
lOO% of the Construction works, the Government has put in place measures to ensure
adequate funds will be available to meet these obligations.

21.The Government has subsequently budgeted Kshs 22 billion for Railway Development in
the 2013/14 budget and established a 1.5a/o levy'on the cost of all imports and is

expected to raise at least Kshs 15 billion in 2013/14.
22. Following the signing of the Commercial Contracts, the Government sent a

delegation to China from 27tn Odober to November 5th, 2012, to undertake due
diligence and ascertain the Technical, Financial and Legal capacity of CRBC to undertake
the implementation of the Project.

23. The due diligence report confirmed that CRBC had the capacity to undertake the
mega rail project, having undertaken similar projects in China.

24. CSR Ziyang Locomotives Manufacturing Company, based in Chengdu will be
working with CRBC to deliver locomotives for the project as per the list of equipment
suppliers submitted to Kenya Railways by CRBC.

25. To ensure CRBC adheres to agreed specifications of the railway design; Kenya
Railways is in the process of engaging an independent consultant to undertake design
review of all the designs and carryout supervision of the construction, supply and
installation of facilities and supply and commissioning of all locomotives and rolling
stock. This will ensure that Kenya Railways gets value for money in the delivery of the
product.

vlembers expressed several concerns regarding the construction of the Standard 6auge
lailway, to which the Cabinet Secretary responded as follows.

lhat:-
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1. On how the locai communities along the Raiiway line will benefit from the project; the
Cabinet Secretary informed the Committee that there is outright provision in the tender
for the participation of locals, especially local contractors, (in these case Kenyans from all
walks of life) in the project. A majority of the labour for the project (nearly 6O%) will
be provided by locals throughout the 33 stations to be built along the line.

2. What will become of the existing line and facilities;the Committee heard that the existing
Iine and facilities will remain intact. Kenya Railways is currently revamping some of the
facilities to cater for staff and the public when the new railway line is complete and
operational. For instance, Changamwe Yard will become the main Marshalling Yard for
the Standard Cauge Railway. Additionally, Kenya Railways will leverage some of its real
estate to bolster its financial position.

3. On supporting infrastructure for the new rystem; the Ministry has undertaken
preliminary railway line designs for the Coast region, Nairobi and Kisumu with a view to
building railway Iines in the regions and integrating them into the national system.

4. Capacity for staff for the new line; the Committee heard that monies will be put into the
Railway Training lnstitute (RTl) for the training of local capacity for the new railway
Iine.

5. Fencing off the railway line for security and safety of wildlife; the Committee heard that
the railway line will be raised as high as a 24 storey building in some places for safety of
wildlife and the line itself.

6. Whether a consultant from the Ministry or private sector was involved during the
evaluation of technical specifications; the Committee was informed that the Government
had to recall retired, experienced engineers in the subsector to assist with the evaluation
of technical specifications for the Standard Gauge Railway. Furthermore, the
Government sent a delegation to China from 27th October to November 5th, 2012, lo
undertake due diligence and ascertain the Technical, Financial and Legal capacity of
CRBC to undertake the implementation of the Project.

b. The Hon. Benson Mutura, MP, regarding the accident that occurred at Mutindwa
Market in Umoja, involving a "Matatu' and a Train;

The statement was deferred and it was agreed that the same to be handled in a

workshop between the ministry of Transport and lnfrastructure and the Committee from
5th to 8th December 20]3 in Mombasa.

c. The Hon. Edick Omondi Anyanga, MP, regarding the design, tenderlng and
construction of Road Cl3.

The statement was deferred it was agreed that the same to be handled in a workshop
between the ministry of Transport and lnfrastructure and the Committee from 5th to 8th

December 2013 in Mombasa.

5lPage



(tN/pc-L/NO/202/2013 ANY OTH BUsINESS

'he following issues were discussed and resolved as follows:
'/ On the Roads Bill, 2013 and Classification of Roads, it was agreed that a wor:kshop be held,

between the Ministry of Transport and lnfrastructure and the Committee, with a view to
considering the Roads Bill, 20.13, as well as finalizing on the Classification of Roads. The
Workshop was proposed for 5th to 7th December, 20.l3.

AIN/DC-LAIO/203/2013 ADJOURNMENT

rnd the time being 12.35PM, the Chairperson adjourned the Meeting to a sitting to be communicated
r Members.

igned: Date:

{on. MainalGmanda, M.P., Chairperson
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HOUSE. PARLIAMENT BT]ILD GS. AT 10: 55AM

PRESENT:

The following Members of the Committee were present: -

1. Hon. Maina Kamanda, M.P. - Chairperson
2. Hon. (Eng.) Mahamud Maalim, M.P. - Vice-Chairperson
3. Hon. Omulele Christopher, M.P.
4. Hon. Ahmed Abbas lbrahim, M.P.
5. Hon. (Arch.) David Kiaraho, M.P.
6. Hon. Gideon Konchella, M.P.
7. Hon. Johnson Manya Naicca, M.P.
8. Hon. Grace Kipchoim, M.P.
9. Hon. Mark Lomunokol, M.P.
10. Hon. Edick Omondi Anyanga, M.P.
'11. Hon. Barchilei Kipruto, M.P
12. Hon. Mathias Robi, M.P.
13. Hon. Omar Mwinyi, M.P.
14. Hon. Emmanuel Wangwe, M.P.
15. Hon. K.K. Stephen Kinyanjui Mburu, M.P.
i6. Hon. Joseph Lomwa, M.P.
17. Hon. (Capt.) Clement Wambugu, M.P.
18. Hon. Stephen Manoti, M.P.

ABSENT WITH APOLOGY

1. Hon.
2. Hon.
3. Hon.
4. Hon.
5. Hon.
6. Hon.
7. Hon.
8. Hon.

9. Hon.
.I0. 

Hon.
.l1. 

l-lon.

Aduma Owuor, M.P.
Suleiman Dori, M.P.
Ali Wario, M.P.

Cecily Mbarire, M.P.
Peter Shehe, M.P.

Eng. John Kiragu, M.P.
(Eng.) Stephen Ngare, M.P
Mukwe James Lusweti, M,P.
Chachu 6anya, M.P.
Simon Nyaundi Ogari, M.P.
Mishi Juma, M.P.
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.J ATTENDANCE NAT'IONAL ASSEIV{BLY

Mr. Samuel Kalama First CIerk Assistant

4rN/pc-L/NO/00r/2014 PRELIMINARIES

'he Chair called the meeting to order at 1O. 55AM and opened it with a word of prayer. He thanked
nd welcomed all members present after the long festive season.

/t I N/pc- L/N 0/002/2 0t 4 coNsr OF THE EST BY
HON. HEZRON AWITI; MP ON TENDERING AND
CONSTRUCTION OF STANDARD GAUGE RAILUUAY

'he Chair informed the meeting that the issue of standard Gauge Railway is becoming out of hand and
rat an impression has been created that the Commiftee is supporting the pr.oject and yet there are
;sues which are not clear in as far as the project is concerned. The committee resolved to continue
rterrogating the matter and conclude its report on the statement as soon as practical. Further the
.ommittee agreed to clear all issues raised by the public in the media with a view to ensure that all
loubts by the members of the public are cleared to ensure smooth imptementation of the project. The
.ommittee noted that there is need to get details of the following:

'/ Report on the feasibility study carried out by the China Bridge and Roads Corporation (CRBC)
on the project

'/ Scope of works contracted to the China Bridge and Roads Corporation
'/ Legal issues raised by the Attorney General in as far as the project is concerned
,/ Details of the contract sum

'/ Comparisons/ benchmarking on other similar projects undertaken in other countries.

tfter a lengthy deliberation the committee agreed on the following as the way forward.'hat the:-
,/ Principal Secretary for the State department of Transport and the Managing Director of Kenya

Railways Corporation appear before the Committee on Thursday, l6th January 2014 at
l0.O0am.

'/ Chief of Staff in the office of the Deputy President be invited to the meeting of the Committee
on Thursday, 16th January 2014 at 2.O0pm.

'/ Attorney General appears before the Committee on Friday, I7th January 2014 at lO.00am.
'/ Director General of the Public Procurement and Oversight Authority (PPOA) appearr before the

Committee on Tuesday, 21s January, 2014 at 10.00am.
'/ Cabinet Secretary and the Principal Secretary for Nationat Treasury appear before the

Committee on Tuesday, 2'ls January, 2014 at 2,00pm.
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hri I N /D C - I"ri.J O/O0 3/2 0 1 4 ANY OTHER BUSINESS

Members raised the following issues:-

'/ That the ruling by the Speaker on mandates of the Audit Committees and Departmental
'Committees 

issued on 5th December 20123 in the House was wrong and that it has serious
implications on the operations of departmental Committees. Members felt that the ruling of the
Speaker had taken over all the functions of the departmental Committees contrary to the
provisions of Standing Order No. 216. The Committee resolved to challenge the ruling of the
Speaker.

'/ The meeting resolved to constitute a subcommiltee to deal with the issue of the Standard C,auge
Railway to be constituted as follows:-

1. Hon. Mahamud Maalim, MP
2. Hon. Gideon Konchella, MP
3. Hon. Simon Ogaii, MP
4. Hon. Eng. John Kiragu, MP
5. Hon. Christopher Omulele, MP

'/ lt was agreed that the subcommittee to start meeting on Monday, 13th Januanl 2014 to look
into the issues of the tendering and construction of the Standard 6auge Railway and if possible
to come up with questions to be raised with the witnesses scheduled to appear before the
Committee for interrogation on the mafter.

MIN/DC-L/NO/004/2014 ADJOURNMENT

And the time being 12.15PM, the Chairperson adjourned the Meeting to a sitting to Thursday, l6th
January 2014.

Signed f Date:V.
I

Hon. Maina lGmanda, M.P., Chairperson
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PROTECTION HOUSE. PARLIAMENT BUILDINGS. AT 10; 34AM

PRESENT:

The following Members of the Committee were present: -

Maina Kamanda, M.P. - Chairperson
(Eng.) Mahamud Maalim, M.P. - Vice-Chairperson
K.K. Stephen Kinyanjui Mburu, M.P.

Omulele Christopher, M.P.

Ahmed Abbas lbrahim, M.P.
Mishi Juma, M.P.

Chachu Ganya, M.P.
(Arch.) David Kiaraho, M.P.
Simon Nyaundi Ogari, M.P.
Gideon Konchella, M.P.

Mukwe James Lusweti, M.P.
Johnson Manya Naicca, M.P.
(Eng.) Stephen Ngare, M.P
Grace Kipchoim, M.P.
Mark Lomunokol, M.P.

Edick Omondi Anyanga, M.P.

Barchilei Kipruto, M.P
Mathias Robi, M.P.
Omar Mwinyi, M.P.

Eng. John Kiragu, M.P.
Emmanuel Wangwe, M.P.

ABSENT WITH APOLOGY

1. Hon. Aduma Owuor, M.P.
2. Hon. Suleiman Dori, M.P.
3. Hon. Ali Wario, M.P.
4. Hon. Stephen Manoti, M.P.
5. Hon. Joseph Lomwa, M.P.
6. Hon. Cecily Mbarire, M.P.

7. Hon. (Capt.) Clement Wambugu, M.P.
8. Hon. Peter Shehe, M.P.

1. Hon.

2. Hon.
3. Hon.

4. Hon.
5. Hon.
5. Hon.

7. Hon,
8. Hon.
9. Hon.
.l0. 

Hon.
.l1. 

Hon.
.l2. 

Hon.
'l3. Hon.
.l4. 

Hon.
i5. Hon.
.I6. 

Hon.
17. Hon.
.I8. 

Hon.
.I9. 

Hon.

20.Hon.
21. Hon.
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,J AfiENDAI\ICE NATIONAL ASSEIV1BLY

Mr. Samuel Kalama First Clerk Assistant

rN/DC-L/NO/201 4/OO5 PRELII\4INARlES

he Chair called the meeting to order at 10. 33AM and opened it with a word of prayer.

4IN/DC-UNO/20I4IOO5 CONSIDERATION OF THE STATEMENT REQUEST BY
HON. HEZRON AWITI ON THE TENDERING AND
CONSTRUCT1ON OF THE MOMBASA. MAIABA
STANDARD GAU6E RAILUUAY

'he Chair briefed the Committee on the deliberations of the meeting that was convened by the Hon.
peaker on Tuesday 14tn January, 2014 regarding the conflicting mandate of Audit Committees and
)epartmental Committee.

'he Committee heard that the Hon. Speaker had limited the witnesses that the Committee may
ummon and interrogate the matter with regard to the tendering and construction of the Standard
iauge Railway.

tfter a lengthy discussion, members of the Committee expressed concerns with the manner in which
he Speaker is handling the matter. They felt that the Committee is gagged are gagging from
lischarging its mandate as provided for under the Constitution Article 125 and also under Standing
)rder number 216.Consequently, the Committee resolved that a letter be written and signed by all
nembers present in the meeting to the Hon. Speaker to communicate the following resolutions:-

, hat:-

1. The Committee shall proceed with the investigation on the tendering and construction of the
Standard Gauge Railway under Article 125 of the Constitution of Kenya (2010) and Standing
Order 216.

2. The Hon. Speaker authorizes the Clerk of the National Assembly to. sign all letters inviting the
fol Iowing witnesses forthwith:

,/ The Principal Secretary and the Managing Director for Kenya Railways to appear before
the Committee on Wednesday, 22"a January 2014 aL'l0.O0am.

'/ The Attorney General to appear before the Committee on Wednesday, 22"d January
2014 at 2.00pm.

'/ Ms. Maryanne Keitany, Chief of Staff, Office of the Deputy President to appear on
Thursday, 23'd January 2014 at l0.OOam
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'/ The Director General of the Public Procurement Oversight Authority, Mr. Maurice Juma
to appear on Thursday,23d January 2014 at 2.00pm.

'/ The Cabinet Secretary .for National Treasury, Mr. Henry Rotich appears before the
Committee on Friday,24'fr January 2Ol4 at tO.OOam.

'/ The Hon. Afred Keter, MP appears before the Committee on Friday, 24th Janua ry,2014.

MIN/DC-LAIO/20I4'^NZ ADJOURNIMENT

And the time being 12.35PM, the Chairperson adjourned the Meeting to Wednesda y, 22nd January
2014 at 10.00am.

Signed: Date: 4 2

Hon. Malna lGmanda, M.P., Chairperson
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THI F E RT C AND
HOU 6 CCMMITTEE HELD ON UYEDN Y, 22ND UARY. 2o14 tN
c s
AT 10: 30AM

PRESENT:

The following Members of the Committee were present: -

1. Hon. Maina Kamanda, M.P. - Chairperson
2. Hon. (Eng.) Mahamud Maalim, M.P. - Vice-Chairperson
3. Hon. KK. Stephen Kinyanjui Mburu, M,P.
4. Hon. Omulele Christopher, M.P.
5. Hon. Peter Shehe, M.P.
6. Hon. (Arch.) David Kiaraho, M.P.
7. Hon. Simon Nyaundi Ogari, M.P.
8. Hon. (Eng.) Stephen Ngare, M.P
9. Hon. C,race Kipchoim, M.P.
.l0. 

Hon. Mathias Robi, M.P.
.I1. 

Hon. AIi Wario, M.P.
12. Hon. Joseph Lomwa, M.P.
13. Hon. Edick Omondi Anyanga, M.P.
'14. Hon. (Capt.) Clement Wambugu, M.P.
.l5. 

Hon. Johnson Manya Naicca, M.P.
.l6. 

Hon. Chachu6anya, M.P.
17. Hon. AdumaOwuor, M.P.
18. Hon. Eng. John Kiragu, M.P.
.l9. 

Hon. Stephen Manoti, M.P.

ABSENT WITH APOLOGY

1. Hon. Emmanuel Wangwe, M.P.
2. Hon. Mishi Juma, M.P.
3. Hon. Cecily Mbarire, M.P.
4. Hon. Omar Mwinyi, M.P.
5. Hon. Suleiman Dori, M.P.
6. Hon. Cideon Konchella, M.P.
7. Hon. Ahmed Abbas lbrahim, M.P.
B. Hon. Mark Lomunokol, M.P
9. Hon. Mukwe James Lusweti, M.P.



6. Hon. Gideon Konchella, M.P.

7. Hon. Ahmed Abbas lbrahim, M.P.
8. Hon. Mark Lomunokol, M.P
9. Hon. Mukwe James Lusweti, M.P.
10. Hon. Barchilei Kipruto, M.P
1.l. Hon. ChachuGanya, M.P.
12. Hon. AdumaOwuor, M.P.
.l3. Hon. Eng. John Kiragu, M.P.
.l4. 

Hon. Stephen Manoti, M.P.

IN ATTENDANCE NATIONAL ASSEMBLY

Hon. Hezron Awiti, MP

IN A1TENDANCE . NATIONAL ASSEMBLY

1. Mr. Samuel Kalama First Clerk Assistant

2. Ms. Lydia Makaka - Parliamentary lntern

IN ATTENDANCE MINISTRY OF TRANSPORT AND INFRASTRUCTURE

1. Mr. Nduva Muli - Principal Secretary ffransport)

2. Mr. Duncan Hunda lr4inistry of Transport and lnfrastructure

3. Mr. Afred Matheka - Ag Managing Director, Kenya Railways

4. Eng. S. Duna - Kenya Railways

5. Mr. MaxwelJ Mengich Kenya Railways

MIN/DC-VNO./OO8/20I4 PRELIMINARIES

The Chair called the meeting to order at l0.30am and opened it with a word of prayer.

M I N/DC - LA.l O./OO9/2 Ol 4 CONSID OF THE
FOLOU/ING ATEMENTS:.

a. Principal secretary Ministry of Transport and Infrastructure, regarding
tendering and constrlrction of the Mombasa-Malaba Standard Gauge
Railway;

i) The existing Railway system, built over 100 years ago, has serious
limitations in terms of technology and capacity. The existing railway



system handled 0.9 tonnes in 2012/13 compared to Mombasa port
throughput of 2 million tonnes in 2Ol2 at a growth rate of Bolo per
annum.

ii) The railway capacity cannot be increased beyond five million tonnes per
annual due to the following design limitations:

iii) Steep gradients (2.5%o) and tight curvature (175 meters radius), limiting
delivery speed to less than 2Okm/hr

iv) Weak structure limiting axle load of 15 tones, which in turn limits the
hauling capacity.

v) The Government has identified Transport as the critical enabler for the
delivery of Vision 2030. As such, the Ministry is focusing on developing
and improving the Transport sector as a key driver of economic
development.

vi) The East African Community has developed a railway master plan based
on the standard gauge railway technology. Kenya will implement the
sections within its borders.

vii) On the feasibility study was discussed by Kenya Railways Corporation
(KRC) and China Roads and bridge Corporation (CRBC)and approved in
)une 2O12.The Principal Secretary stated that it addressed the technical,
financial and economic feasibility of the project.

viii) On Technical feasibility the Principal Secretary stated that the railway will
be dominantly freight carrier and has therefore been designed as a class 1

railway with the following parameters:

. Low gradient

. Shallow horizontal curvature = I ,2OO meters radius
.. Shallow vertical curvature : 10,000 meters radius
. Axle load = 25 tones
. Annual capacity greater than 22 million tone

ix) On Financial analysis the Principal Secretary stated that the project financial
rate of return scheme is higher than the financial bench mark rate of return
of 5o/o. The payback period of investment of the three schemes is
respectively 14.75 years. The scheme has capacity to recover the total
investment in the calculated years. The repayment period of the loan
(including construction period) is 17.46 years. This is considered a good
financial status with excellent pay-off ability.

x) On Economic feasibility the Principal Secretary informed the committee that
the project economic internal rate of return (EIRR) on the total investment
is 14.65 o/o, which is higher than the social rate of discount of 12olo, the
result of sensitivity analysis shows this planning has relatively stronger anti



risk capability, which can be the recommended for planning purposes based
on the result of the analysis from the economic perspective.

xi) Environmental and Social considerations; the engineering will ensure
environmental protection giving emphasis to the eco environment along
the line. The project implementation will promote the economic
development and improve people's well-being along the line. The engineers
vuill ensure protection of wildlife, grade separation of all roads(no level
crossing), fencing out the railway line due to the high speed and weight of
trains ( each freight train will haul 4,000 tones) and where people will be
affected by the corridor, compensation measures will be applied in line with
the existing Kenya laws.

xii) On the details of the project components the committee was informed that
the project involved the commissioning of a new single track high capacity,
high speed standard gauge railway from the Port of Mombasa to Nairobi -
a distance of 485 kilometers, the total track length being 5O9.3 kilometers.
The project is divided i.n to two components namely:

,/ Civil works
The Principal Secretary informed the committee that civil works will
comprise of building:

a. Earthworks, bridges, culverts, viaducti and protection works
b. The tracks
c. 33 crossing stations
d. Two (2) large passenger stations - one in Mombasa another in

Nairobi
e. Five other passenger stations at Mariakani, Voi, Mtito Andei, Sultan n

Hamud and Athi River;
f. Maintenance Workshops for locomotives, rolling stock, the track,

facilities (machinery, water supply system, electricity supply system,
and signaling, communications and information systems);

g. Marshalling yards
h. Freight exchange yards and shades
i. Training in various aspects of civil works maintenance.
i. Supply and installation of facilities, Locomotives and rolling stock

The committee was informed that this segment will comprise of supply and
i nstallation /commissioni ng of:

a. Signaling equipment at all the major stations and the 33 crossing stations
b. Communication system (for controlling trains) hardware and software



c. lnformation system ( data and voice) hardv,iare and software
d. Water supply and drainage at each of the major stations and crossing

stations (there will be a bore hole and pumping system at each station)
e. Machinery and equipment supply at each maintenance depot and station
t. Air conditioning and ventilation required
g. Electricity supply at each of the major stations and crossing stations ( there

will be built a dedicated high voltage line between Mombasa and Nairobi
and connected to each major station and each crossing station)

h. Locomotives. To ensure the railway begins to earn revenue once
completed, the study included the supply and commissioning of 56
Iocomotives broken down as follows:

i. 43 freight locomotives 5,00OHP
j. 5 passenger trains locomotives 3, 300 HP
k. 8 shunting locomotives (2,000HP)
l. Rolling stock. To ensure the railway begins to earn revenue once

completed, the study included the supply and commissioning of a total of
1,650 freight wagons and passenger s coaches broken down as follows:

m. Passenger Coaches : 40
n. Freight Wagons = 1,620
o. One simulator for training drivers
p. One under-floor wheel lathe
q. One track recording machine
r. Two (2) in motion weigh -bridges
s. Two (2) rescue trains complete with 120 tones rail mounted cranes

. The Principal Secretary informed the commiltee that following the
approval of the feasibility study and preliminary designs presented by(
CRBC) on 26th June 2012, KRC and (CRBC) entered into two
commercial contracts.

1. For civil works worth USS 2.658 billion (Ksh 220.9
billion)

2. For supply and installation of facilities, locomotives
and rolling stock worth USS 1.146 billion ( Ksh 106.1
billion)

. On the details of other issues surrounding the tendering process of the
project the Principal Seoetary stated that the Ministry of transport and
(CRBC) signed an MOU to undertake feasibility study and preliminary
designs on Phase 1 of the Standard Gauge Railway that were to be
approved by Kenya Railways Corporation and the Ministry of Transport
upon completion.

. The salient features of the MOU were :



not be used by any other party except KRC/Ministry of
Transport and China Road and Bridge Corporation.

Designs, china Road and Bridge would endeavour to identify
suitable financiers

for the construction stage.

Financing of the project identified so far is U5$ 3.233 billion from the
Crovernment of Peoples' Republic of China. This will compromise of a

concessional loan of U5$ 1.6 billion from EXIM Bank of China and a preferential
commercial loan of US$l.633 billion from China Development Bank. To confirm
the Covernment to Covernment financing agreement an MOU was signed on 19th

August 2013 in Beijing, China.

. The Principal Secretary informed the committee of the process of
identification and funding of projects by Peoples Republic of China as
follows:

F Competent contractors signs.an MOU with a client country
to undertake Feasibility Study to determine the economic,
financial and envi'ronmental viability of the project

F The Feasibility Study is scrutinized by the client until
expectations of the client are met and the study is adopted by
the client;

F The client and the contractor come up with Bills of Quantities
from the commercial contract which again is negotiated
between the client and the contractor;

F Treasury then makes a formal request to China based on costs
in the commercial contracts;

) Negotiations are. undertaken between the financier (e.g.
EXIM Bank) and the client and the funding agreement is

signed after which the commercial contract becomes effective.

The committee heard that in evaluating the technical capacity for the contractor
to undertake the work, the following was considered:



confirming the technical capacity for the china Roads and
Bridge Corporation to undertake the project

due diligence confirmed that the contractor had the technical,
financial and human resource capacity to undertake the
project

construction experience in Kenya where it has undertaken
projects such as construction of Berlh No. 19 at the Port of
Mombasa, Southern By-pass, Northern Bypass and Mutito
Andei - Bachuma gate road reconstruction among others.

Throughout the Study, KRC experts worked with the China Road and Bridge
Corporation to ensure that the designs meet the technical standards (AREMA
standards) required and the Bill of Quantities and costs were within the acceptable
parameters.

'/ The Principal Secretary informed the committee that due diligence was
undertaken on CRBC by Government of Kenya delegation to China to
establish CRBC and its appointed partners have the technical, financial and
managerial/human resource capacity to deliver the Railway Project.

Members expressed several concerns regarding the construction of the Standard
Gauge Railway, to which the Principal Secretary responded as follows.

That:-

1. On what action will be taken in the e\rent China Road and
Bridge Corporation (CRBC) does not deliver; The principat

secretary informed the Committee that the Chiha Road and Bridge
Corporation (CRBC) placed performance bonds, in the event that they fail
to deliver the government can call upon the bonds and get another
company to complete the project.

2. On whether the government of Kenya will be required to pay
the independent consultant and if the independent consultant
should be involved with the project from the designing stage;
The committee was informed that it was import'ant for the government to



contract and pay an independent supervision consultant to review work
section by section before payments are done to (CRBC).The independent
consultant will ensure a high level of independence in analysis of the vrork
done. The Principal Secretary stated that Kenya Railways corporation was
involved in designing and that the lndependent consultant will be
involved in:

a. Design review

b. Construction supervision
c. Quality control
d. Commissioning of the project

3. Whether NEMA, the office of the Attorney general and County
governments have been involved in the project; NEMA approvat
was provided and a certificate issued to that effect, the committee was
informed that public hearings were held in all the counties that the
Railway line will pass through and members of the public gave their
comments. The involvement of the Attorney 6eneral in the project was
confirmed; the Principal Secretary stated that commercial cohtracts were
submitted to the Attorney Ceneral before cabinet approval.

4. on how the Kenyan business class stands to benefit from the
project; the committee was informed that the independent consultant will
ensure that the Kenyan business community stands to benefit and that 4Oo/o

of the construction material must be acquired locally and competitively.
5. On why there is a rush to begin the project; the comminee heard

the project was not rushed, it started in 2009 and it took three years for
the project to be approved by Kenya Railways and then handed over to
the then Ministry of Transport.

6. on the directorship of China Road and Bridge Corporation
(cRBc) and why it was identified as the company to undertake
the project and on how long would it take the government to
get another donor, in the event the project was halted; The
Principal Secretary stated that China Road and Bridge Corporation (CRBC)

is a state owned corporation and that the cost of the project is US$3.804
billion (Ksh.327 billion) and there are signed contracts to this effect. The
committee was informed that it is possible to begin the whole process again



but it will take another three years to design and identify other source of
funding.

7. On provisions for a second track; The principal Secretary stated that
there are provisions for a second track and the railway will be constructed
to electric standards, he further stated that the railway will reduce transport
costs hence economic gains for Kenya. The Principal Secretary also went
ahead to ensure members that the railway will be constructed in American
standards.

MIN/DC-L/N O./Or 0/201 4 ADJOURNMENT

And the time being 12.50PM, the Chairperson adjourned the Meeting to Wednesday,
22nd January 2014 at 2.00pm.

Signed: Date:

Hon. Maina lGmanda, M.P., Chairperson
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PRESENT:

The following Members of the Committee were present: -

1. Hon. Maina Kamanda, M.p. - Chairperson
2. Hon. (Eng.) Mahamud Maalim, M.p. - Vice-Chairperson
3. Hon. K.K. Stephen Kinyanjui Mburu, M.p,
4. Hon. Omulele Christopher, M.p.
5. Hon. Mishi Juma, M.P.
6. Hon. Chachu 6anya, M.P.
7. Hon. (Arch.) David Kiaraho, M.p.
8. Hon. Simon Nyaundi Ogari, M.p.

.9. Hon. Gideon Konchella, M.P.
10. Hon. Johnson Manya Naicca, M.p.
.I1. Hon. (EnS.) Stephen Ngare, M.p
12. Hon. Grace Kipchoim, M.P.
.l3. 

Hon. Mathias Robi, M.P.
14. Hon. Omar Mwinyi, M.P.
.l5. Hon. Eng. John Kiragu, M.p.
.l6. Hon. Peter Shehe, M.P.
17. Hon. Joseph Lomwa, M.P.
.l8. Hon. Stephen Manoti, M.P.
.I9. 

Hon. Aduma Owuor, M.P.

ABSENT wlTH APOLOGY

1. Hon.Suleiman Dori, lv{.P.

2. Hon. Ali Wario, M.P.
3. Hon. Cecily Mbarire, M.P.
4; Hon. (Capt.) Clement Wambugu, M.p.
5. Hon. Ahmed Abbas lbrahim, M.p.
6. Hon. EmmanuelWangwe, M.p.
7. Hon. Edick Omondi Anyanga, M.p.
8. Hon. Barchilei Kipruto, M.p
9. Hon. Mark Lomunokol, M.p.
lO. Hon. Mukwe James Lusweti, M.p.
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{ A]TENDANCE

Mr. Samuel Kalama

{ ATTEN E

NATiCNAL ASSEMBLY

First Clerk Assistant

OFFICE OF THE ATTORNEY GENEARAL

Attorney General

Solicitor General

Office of Afiorney General

Office of Attorney General

Office of Attorney 6eneral

Office of Aftorney General

{rN/DC-L/I\rO/Ol1/2014 PRELIMINARIES

'he Chair called the meeting to order at 14.28PM and opened it with a word of prayer. The
Chairperson asked members to introduce themselves and later on the Attorney General introduced his

leam.

AtN/pc-LN O/012/2014 c slD BY
AND

CONSTRUCTION OF THE MOMBASA- MAIABA.
STANDARD GAUGE RAILUUAY

4eeting with the Attomey General

'he Committee invited the Attorney General of the Republic of Kenya to shed light on the
bove Statement. The Committee heard the following submissions from the Attorney Ceneral.

'hat:-

I. On llth April 2012 the Office of the Attorney-General (OAC) received a letter from the' Corporation Secretary, Kenya Railways Corporation requesting the office of the Attorney
General to consider a Draft Bilateral Agreement (MoU) on the development and operation of
the Standard Gauge Railway line between Mombasa and Kampala between the 1ovemment of
Kenya and The Govemment of Uganda and advise our approval and clearance of the same.

ll. Subsequently on ITth April, 2012 vide a letter by the then Solicitor General, the OAG gave
extensive comments and proposed cerlain amendments to the text to provide for a legally
sound document.

1. Prof. Githu Muigai

2. Mr. Njee Muturi

3. Ms. Dorcas Achapa

4. Ms. Roselyn Amadi

5. Mr. Alex Mbuvi

6. Mr. Tom odede
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Cn 28th June' zAD OAC' received a letter from the Ministry of Transport (MoT) forwarding a
draft Commercial contract for developing the Mombasa - Malaba/Kisumu Standard 6auge
Railway phase 1 (Mombasa-Nairobi Section). The letter informed OAC that an MoU had been
signed on l2th August, 2OO9, between Kenya Railways Corporation (KRC) and China Road and
Bridge Corporation (CRBC) had undertaken feasibility study and preliminary design of the
Mombasa - Nairobi section (Phase 1 of the Project) and same had been completid to the
satisfaction of the technical team. The letter called on the office of the Attorney 6eneral to
review the draft contract before KRC proceeded to the next phase.

On 4th July, 2OI2 the then Solicitor 6eneral, responded to the above letter and proposed crucial
amendments to the draft contract. lncluding:

Filling in of gaps such as;

a) lndicating of the date of the credit agreement between 6oK and EXIM Bank China;

b) Confirm with the National rreasury on any Tax Exemptions granted;

c) Ensure that there is compliance with the Public Procurement and Disposal Act
(PPDA);and

d) MoT to confirm if due diligence of the proposed firm had been conducted.

Further the Office of the Attorney General opined that all documents stipulated in the contract
should be annexed to the contract.

On 3Oh August, 2012 OAG received a letter from the Permanent Secretary MoT, forwarding. a
drafr commercial contract for the supply and installation of the facilities, Iocomotives and
rolling stock for Mombasa - Nairobi section.

Consequently on 4th September, 2012 OAG vide a letter by the then Solicitor General giving
comments to the draft commercial contract. The letter pointed out the following issues among
others:

a) The contract lacked information relating to the commercial value of the project (Contract
Price);

b) Called for information relating to the procurement method, i.e. if the project was
competitively tendered or single sourced and evidence of the same;

c) Called for a clarification on which standards would be used for the project, i.e. Kenya,
Chinese or lnternational Standards. We further requested to be supplied with relevant
Kenya Bureau of Standards speciflcations;

d) Advised that the controlling Law should be Kenyan Law and not English Law;

e) Advised that the framework for taxes and duties needed to be cleared with the relevant
line Ministry;

0 Pointed out that the cost delayed payments appeared to be punitive and recommended
that clearance be obtained from the then Ministry of Finance fl-he National Treasury);
and

g) Noted that the drafting style needed to be improved as the document had substantial
gaps that made_it difficult to.form a legal opinion as to the soundness and propriety of
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VI

h) the draft contrac, we requested to be availed with a complete set of documents relating
to the project.

On 12th September 2O12, OAG received a letter from the Permanent Secretary MoT replying to
the letter from OAG dated 4th September, 2A12 and in his letter the PS had enclosed a letter
from the then Managing Director KRC, of even dating and which letter addressed the issues that
had been raised vide the letter from the AOG dated 4th September, 2012 in particular, KRC
made the following clarifications:

a) The Froiect Tendering: That this was an Engineering procurement and Construction
(EPC) contract being progressed on a Government to Government arrangement with the
intention to seeking funding for the project from the Government of China. The EPC' contractor had been sourced on the basis of Section 72 of the PPDA, an approval of the
Tender Committee was to be obtained in line with the PPDA;

b) Evidence of compliance with requisite procedures: Project approval process would
include approvals by:

1) Attorney-6eneral

2) KR Tender Committee

3) Ministry of Finance

Kenya Railways Corporation undertook to comply with all the requirements of the
Public Procurement and Disposal Acf 2005.

c) Standards used for the commodities: Chinese Standards would be used to Manufacture
and operate the facilities, Locomotives and rolling stock. These are specialized equipment
for which KEBS has no standards;

d) Technical Standards: the project r,qould be sought from the Chinese, which deman.d the
adoption of Chinese Standards for equipment and facilities supply. The Specific standards
to be applied for each item will be identified a detailed design stage and will be provided
accordingly; and

e) The cost of delayed payment: the rate to be applied for this project is lower than the one
which was applied for the Nairobi Eastern, Northern and Southern Bypass Projects,
which are also duty-free development projects. The lower rate was negotiated based on
the cornparatively higher cost of the project.

Further the details of the specifications for each item would be discussed and agreed upon by
KR and the Seller at the detailed design stage.

On 17h September 2012 OAC vide a letter by the then Solicitor General respond.d to the letters
of 12th September,2012 and advised as follows:

a) KRC would obtain written Clearance from the Treasury before proceeding with the project
at hand;

b) It was prudent to obtain concurrence of the Public Procurement and Oversight Authority in
its capacity as the entity mandated to'provide advice and assistance to.procuring entities;
and, ensuring that the procurement procedures established under the public procurement
and disposal Act are complied with; and
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c) The contract be revised to incorporate issues that OAC & DoJ had outlined.

On 25th September,2012 OAG received a letter from the Permanent Secretary MoT forwarding
a draft Bilateral Agreement between the 6overnment of Kenya and the Government of Uganda
on the Standard Gauge Railway and requested for office of the Attorney General to provide a
legal opinion for the same.

Cn 28th September, 2012, OAC vide a letter by the Deputy Solicitor Ceneral responded to the
letter from MoT and informed MoT that the draft Bilateral Agreement was sound from a legal
point of view and could be signed.

On ln October, 2012 the then Managing Director KRC wrote to the OAG in reply to the letter
from the OAG dated 17th September,2Ol2 and recalled a meeting called by the Office of the
Head of Public Service and Secretary to the Cabinet on 28th September, 2012 and held at the
office of the president, and at which meeting it was noted that there was need to speed up the
signing of the Commercial Contract for the supply and installation of the facilities. Locomotives
and rolling stock in order to trigger negotiations between the Government of Kenya and the
Government of China for the financing of the Mombasa-Malaba/Kisumu Railway project.

Further the letter responded to OAG's letter of lTth September,2Ol2 as follows:

a) Project Tendering (EPC Contractor Procurement Process): it is likely that the project will
be financed through negotiated grants and loans and therefore Section 6.1 of the Public
Procurement and Disposal Act is applicable and confirmation of the same will take place
during negotiations of the Financing Agreement with the Government of China. A6's
Chambers can therefore give a legal opinion on the draft Commercial contract subject to
this confirmation, which will be in place when the AG's Chambers reviews the Financing
Agreement;

b) Approval of the prgect by the Treasury: it vJas agreed at the meeting of 28th September,
2012 where treasury was represented by the Financial Secretary that confirmation of
approval of the project will be given by the Treasury following conclusion of the
Financing Agreement. The AG's Chambers can therefore give an opinion on the draft
Commercial contract subject to conclusion of Financing Agreement; and

c) Standards: Section 12 has been amended to read: "Refer to Chinese Standards for
communication systems, signaling systems, and locomotives and rolling stock for
railways. The quality management of above items shall conform to the "lnternational
Railway Standards" (lRlS) and/or ISO 9001

On 3'd October 2012, OAC vide a letter by the Deputy Solicitor General issued a legal opinion
on the contract based on assurances given by the KRC and stated as follows:

a) The Commercial Contract is a component of the entire project and its conclusion is a

prerequisite to obtaining financing from the Government of China for the project.
Therefore, this legal opinion on the said Contraa shall be strictly applied to the terms
and conditions of the Contract.

b) Clearance for the Financing Agreement and the project in general shall be subjected to
. the consideration and approval of the Treasury.

c) The procurement process shall be subjected to the Financing Agreement and therefore
Section 6 of the Public Procurement and Disposal Act shall apply.
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On 7th JL/tarch' 2013 the Director-General - Public Procurement Oversight Authority (ppOA)
wrote to the Managing Director - KRC, which letter was copied to OAG and in which letter the
DG had raise issue with the MD over the procurement related to this subject matter and sought
for clarifications and documentation from the MD KRc over the same.

On 5tr April, 2013 OAG received a letter from the DG - PPOA in which letter the DG raised
general questions of procurement not relating to the current process. ln particular the. D6
sought advice on the following areas:

a) V'/hether Section 6(1) of the PPDA can be read in isolation of Section 6(3) of the Act;
b) Whether Section 6(1) of the PPDA can be relied upon in exclusivity, as described in

paragraph 9 above, particularly where no element/s of conflict have arisen between a
provision of the Act and the intended G - to - G agreement/contract;

c) Whether in instanced where Kenya is a pafi to an international agreement and negotiates
for a loan or grant and Kenya still contributes in any form from her resources torirards a
Procurement activity in Kenya whether the PPDA applies to such an arrangement; and

d) Whether 6 to G arrangements are recognized by the procurement law as
"Procurements" for purposes of the Act and whether (or not) such arrangements be they
funded bV (i) a negotiated grant/lodn; or (ii) partly or wholly by the Kenyan Government;
are exempt from the application of the provision of the Act.

On 3Oth April 2013 OAG vide a letter by the hand of the Attorney General replied to the above
letter from the D6, PPOA and stated as follows:

a) Note is taken of the factual and historic accounting of how'the procurement process for
the stated subject matter has evolved. This office has not however seen any document
either titled or speaking to the subject of a Government to Government Agreement
between Kenya and China on the. stated project. To ventilate the question wf,ether its
provisions support the construction of a G to G arrangement, this office would need to
be furnished with full details of the relevant agreements;

b) Section 5(1) of the PPDA, CAP 412C Laws of Kenya is clear that were provisions of this
Act conflict with any obligations of the Government arising from a treaty or agreement
to which it is a paty, the treaty's or agreement's provisions prevail to the extent of the
inconsistency. Section 6(3) provides am important statutory clarification that regardless
of the treaty or agreement in 6(1), in cases where the Government contributes fiom her
own resources, and in any form, to any procurement process under such agreement or
treaty, the Act applies;

c) General principles of statutory interpretation require that when we engage in interpreting
the law, we must read the statute as a harmonious whole, and the separate parts (in this
instance being sub-sections (1) and (3) of Section 6 should be interpreted within their
broader statutory context in a manner that furthers the statutory purpose. It is also the
general case that laws have meaning and statutory interpretation must strive to give
effect to that meaning...

d) C.an Section 5 (1) stand alone had Section 5(3) never been inserted in Law?

The obvious answer to either scenario is in the affirmative. However, that is no fiat for a
deduction that the two clauses therefore operate as exclusive provisions statutorily. ln
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fact, it is my construction that the tv.io sub-sections complement each other, as opposed
to being in competition or conflict.

e) lt must be recalled that the PPDA 2OO5 was enacted to promote fair competition,
transparenry and accountability, as well as local part'icipation in public procurements in
this country... in effect, any deviations from the general principles of application under
the law must be the exception rather than the rule;

0 While I do not pronounce myself on the merits of the procedures adopted by the KRC in
this matter, owing to absence of primary evidence relating to the same, I must record
that it is worrying that a procuring entity can pick and choose alternate procurement
methodologies as alleged over the same subject matter, and both of which alternatives
require external endorsement (in this case by yourselves) because neither alternative
admits of open competition;

g) Government to Government agreements are not methods of procurement, but merely
bases that could support procurement activities subsequently;

h) Government to Government agreements are properly bitateral agreements under Act
No.45 of 2012, which would demand compliance with the procedures outlined under
sections 4 through 10 of the said Act;

i) 6overnment to Government agreement is not a method for selecting suppliers so as to
support the award of a contract absent an actual process of selecting project developers
or component suppliers, and so on;

j) lt was in our opinion that Article 227 of the Constitution should be observed to the
uttermost. That is to say, public agencies. are expected to implement procurement
methods that are fair, equitable, transparent, competitive and cost-effective, and in the
instant case, the full application of Cap 412C Laws of Kenya, with the exceptional
procurement methods .being such, and not the norm;

However the Office of the Attorney General did not discuss the merits or otherwise of the
particular procedures adopted by the Kenya Railways Corporation in the instant case. To
provide such an opinion, we would have required that we be furnished with all tender-related
documentation.

XIV. On 28th October, 2013 OAC received a letter from the Chief of Staff at the Office of the Deputy
President (ODP), which letter sought to inform them that they had detected numerous prima
facie anomalies in the tendering award process and docurnentation contrary with the PPDA and
requesting us to expeditiously review the project documents and tender a requisite legal
opinion; and

XV. On 5th November,2013 OAG vlde a letter by the Deputy Solicitor General replied to the ODP
and requested the ODP to, kindly highlight the anomalies that they had detected in the
tendering - award process and documentation contrary to the PPDA and any other laws to
enable us issue a comprehensive legal opinion on the matter.

However, the Office of the Attorney General is waiting for the ODP to revefi to them on this
matter.
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r a nutshell the Attorney (gn.ral informed the rneeting the following:-
d From a legal point of view the status of this project is as follows, the follov,.ring Conrmercial

Contracts with conditions precedent have been executed;
* Commercial Contract for developing the Mombasa - Malaba/Kisumu Standard 6auge

Railv'ray Phase I (Mombasa - Nairobi Section) Dated 11th July, 20.l2; and

* Commercial Contraci for Supply and lnstallation of Facilities, Locomotives and Rolling
Stocks for the Mombasa - Nairobi Standard 6auge Railway Project Dated 29$ August,
2A12.

'/ Both Contracts state that the Agreements will come into force and effect when the following
conditions are satisfied:

a) "The Govemment of Kenya and the Financial lnstitutions of China have entered into the
necessary aedit agreement relating to provision of financing for the project; and

b) The duly signed credit agreement entered into by the Government of lGnya and the Financial
lnstitutions of China has been endorsed and certified by the State law office of Kenya-.

.astly, the Attorney General informed the meeting that the Cornmercial Contracts were signed as a

.ondition precedent to negotiating financing of the project with the Government of the People's
l.epublic of China and the Government of Kenya. The process is therefore ongoing and the 0A6 will
inally pronounce itself when the financing agreements have been availed.

vlembers expressed se\reral concerns regarding the construction of the Standard Gauge
Iailway, to which the Attorney General responded as follows.

[hat:-
l. On why the Contractor is already on 'site and yet the Financial Agreement has not been

finalized; the Attorney General informed the Committee that the agreement signed
between Kenya and Uganda is an irreversible one and that with the Railway
Development Levy Fund the Government of Kenya can proceed to have the contractor
undertake the preparatory works awaiting for the finalization of the Financial
Agreement.

2. On whether there is any reason to preclude that the Attorney General not to approve
the Government to sign the Financial Agreement; the Committee heard that once the
National Treasury has satisfied itself to the extent that they have negotiated best interest
rates and good terms for the loans with the Exim Bank, the Office of the Attorney
General will not have any reason whatsoever to approve the contract.

3. On the deal from the Peoples Republic of China was a good deal; the Attorney
General informed the Commiitee that there is no cause of alarm since nothing has been
done as regard to the Standard Gauge Railway project which is illegal.

4. On whether the Government of Kenya ignored the advice from the Attorney General
on the Standard Gauge Railway; the Committee heard that his office has been involved
in the process and that the government has not declined his legal opinion on the
procurement process of the Standard Gauge Railway project. ln addition he confirmed
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5. to the Committee that his office will not allow anything wrong to happen or to be
undertaken in as far as the contract is concerned.

6. Regarding Uganda assisting the Govemment of Kenya to repay the loan since they
signed the bilateral Agreement to construct the Standard Gauge Railway from Mombasa
to kampala; the Committee heard that Kenya will pay for the cost of constructing the
railway line from Mombasa to Malaba and Uganda will pay for their part.

M!N/DC-I/NO/013/2014 ADJOURNMENT

And the time being 15.50PM, the Chairperson adjourned the Meeting to Thursday,23'd January 2014
at 2.OOpm.

Signed: Date:

Hon. Maina lGmanda, M.P., Chairperson
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PRESENT:
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i. Hon. Maina Kamanda, M.P. - Chairperson

2. Hon. (Eng.) Mahamud Maalim, M.P. - Vice-Chairperson

3. Hon. K,K. Stephen Kinyanjui Mburu, M.P.

4. Hon. Omulele Christopher, M.P.

5. Hon. Mishi Juma, M.P.
6. Hon. (Arch.) David Kiaraho, M.P.

7. Hon. Simon Nyaundi Ogari, M.P.
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9. Hon. Johnson Manya Naicca, M.P.
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Hon. (EnS.) Stephen Ngare, M.P
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'l3. Hon. Omar Mwinyi, M.P.

14. Hon. Eng. John Kiragu, M.P.
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Hon. Peter Shehe, M.P.
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{ ATTENDANCE NATIONAL ASSEMBLY

Mr. Samuel Kalama First Clerk Assistant

! AfiENDANCE PU B LIC PROCU REMENT OVERSI 6HT AUTHO RITY TPPOA)

Mr.M. J.O Juma Director General

Mr. P. K Ndung'u PPOA

Mr. P. M Wangai O/l Compliance -PPOA

^rN/pc-L 
0/20141015 PRELIMINARIES

'he Chair called the meeting to order at 14.40PM and opened it with a word of prayer. The
Chairperson asked members to introduce themselves and later on the Dirctor General introduced his

team.

4rN/pc-LNO/20141015 coNsf pERATtoN oF THE STATEMENT REQUEST By
HON. HEZRON AUUITI ON THE TENDERING AND
CoNSTRUCT|ON OF THE MOMBASA- MAIABA
STANDARD GAUGE RAILUUAY

vleetine with the General- Public Procurement oversi Authoritv PPOA)

, he Committee invited the Director General of Public procurement Oversight Authority
PPOA) to shed light on the above Statement. The Committee heard the following submissions
'rom the Attorney General.

[hat:-

l. By way of a letter Ref. KRC/PLM/PPOA/003 of 2nd October 2012, Kenya Railwayi Corporation
(KRC) reported to PPOA tlrat the subject procurement pursuant to Regulation 62 (3) of the
Public Procurement and Disposal Regulations, 2006. ln the letter, KRC informed PPOA that
they had engaged China Road and Bridge Corporation (CRBC), a state Corporation, through
direct procurement method at a cost of One Billion, one Hundred and forty six million seven
hundred ninety one thousand, eight , cents seventy five (USD. 1, 146,791,008.75). PPOA was
also informed that the process was being undertaken based on Memorandum of Understanding
and Cooperation made and executed between: - Ministry of Transport (Kenya) and China Road
and Corporation, a state owned Corporation by the Chinese Governrnent.

ll. The KRC's report on direct procurement method was accompanied with a letter Ref:
MOT/5/2.005 VOL. Xlll (138) dated 24'h August, 2012 from the then Permanent Secretary,
Ministry of Transport, citing a Cabinet meeting held on 3'd August, 2012 which inter alia
approved:
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,/ The development of the Standard 6auge Railway from Mombasa to Kampala with a
branch line to Kisumu;

'/ The proposed financing structure for the developrnent of the Railway composed of a
Government -to- government arrangement (with appropriate Government/s) which is
supplemented by budgetary support and a Railvuay Development and Maintenance
Fund.

The reporl was also accomPanied with a copy of the Memorandum of Understanding (MOU) dated
t2'h August, 2009.

1lt. According to the KRC, the use of direct procurement method was premised on Section Z4 (2)
(b) of the public Procurement and Disposal, Act, 2OA5 and the fact that there was a
Memorandum of Understanding. (MOU);

IV. The aforementioned report by KRC was not accompanied with minutes of the tender
committee that awarded the subject procurement to demonstrate that requirements of Section
29 (3) and 74 of the Act were complied with, lt was noted by PPOA that KRC had submitted a
negotiation report between them and China Road and Bridge Corporation;

t. By a letter Ref: PPOA.4/30/21VOL. ll (29) of 15th January, 2013 PPOA informed KRC the risks
of engaging a contractor or service provider through direct procurement method since the
method is not competitive. ln the aforementioned letter, PPOA requested for documents that
would assist the Authority in reviewing the subject project.

Vl. ln response to PPOA letter mentioned in paragraph 5 above, KRC informed PPOA vide a letter
Ref: KRC/PLM/PPOA/003 dated 19th February,2013 thatthe contract between them and CRBC
resulted from a negotiated grant between Kenya Government and Chinese Government on a 6-
to- 6 funding and therefore Section 6 of the Act applied to the subject procurement. KRC
further stated that their report to PPOA on direct procurement was an error.. However, the
resPonse by KRC was silent on the do.cuments requested by PPOA from them vide a letter Ref:
PPOA. 4/30/21VOL. ll (29) of l5'h January, 2013. Accordingly, PPOA wrote a letter Ref: PPOV
COMP/3O/21 OL.lll (9) of 7th March, 2013 (copy anached).

Vll. In response to the letter Ref: PPOA/COMP/30/21 VOL. 111 (9) of 7th March, 2013, KRC
requested for a meeting with PPOA to clarify the issues raised in the previous correspondence
on the subject tEnder. The reason for requesting for the meeting was due to the nature of the
contract and the bulky documentation. However, the Authority declined and opted to collect
documents from KRC, which it did on 20th March, 2013. A review of the documents showed
that:- 

. The award of the tender was communicated to China Road and Bridge
Corporation (CRBC) by Kenya Railways Corporation (KRC) vide a letter Ref:
oPR. 9 dated 3'd october, 2012. The award was made at USD. 1, 146, zg1,
008.75 exclusive of VAT, Customs Duties, IDF Fee, cess and withholding tax.' 
['"?Jl' :5 J;, |ff. f ' # il::,ilT' 
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:

negotiation committee was appointed vide a memo dated 13th August, 2012. The
appointment of the negotiation committee appeared to have been done after the
negotiation committee had already commenced negotiations. There were no
records submitted to PPOA to demonstrate that the negotiations vr'ere approved

. 
by the tender committle pursuant to regulafions lO {2) (1); 
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III.

tx.

' By a letter Ref: AC'TCONF/SECI14/153 VOL. VII dated 3'd October, 2013 (copy
attached) from the Deputy Solicitor Ceneral noted that the subject procurement
shall be subject to the Financing Agreement and therefore Section 6 of the Act
shall apply.

' By a letter Ref: OPR.9 dated l4th March,2O13,KRC informed CRBC that the
notification of award letter to them had been withdrawn citing Section 6 0f the
Act.

, KRC and RBC entered into contract on 4th October,2012.
. The cancellation of the award of the tender to CRBC was sanctioned by the

tender committee in its meeting held on 13th March, 2013.
: The financing agreement was not in place as the negotiations between the

Government of Kenya and Exim Bank of China, the financier of the project, were
in progress. PPOA has ever since reminded KRC to provide them with a copy of
the said agreementvide a letter dated llth December,20l3 and 2othJanuary,2014
on the understanding that the agreement had been finalized and the agreement is

therefore in place. However, to date KRC have not responded to the request.

By a letter Ref: KRC/PLWPPOA/OO3 dated 26th March, 2013 KRC informed PPOA that the
subject procurement was terminated since the project was a G- to -G contract which is to be
funded by a negotiated grant/loan and that it was therefore exempt from the application of the
Public Procurement and Disposal Act, 2005 pursuant to Section 5(1) of the Act.
Lastly, the Committee heard that the termination of the procurement proceedings brought to
the end the direct procurement that was being reviewed by the authority. The foregoing
funding arrangement for procuring the SCR project ousted the application of the Aa and its
review by PPOA.

Vtembers expressed several concerns regarding the construction of the Standard Gauge
lailway, to which the Director General responded as follows.

lhat:-
1. On whether due process followed in the procurement of the Standard Gauge Railway

project; the Director General informed the Committee that the procuring entity
complied with the law especially when the procuring entity indicated to PPOA that the
procurement of SGR project was on Covernment to Covernment arrangement.

2. On whether the procedure adopted by KRC to pnocure the 56R, pro,iect was unique; the
Committee heard that the procurement procgss was not unique since it's applicable to
other entities. Details of the procurement method and the contracting process will be
clearly stated in the financing agreement, just as may the case with all donor funded
projects.

3. On the role played by PPOA in awarding the tender to CRBC; the Director Ceneral
informed the Committee PPOA does not approve procurement under the current law
and as such it does not approve awards.'ln a nutshell it did not play any'role.
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4. On action taken by PPOA to review the Public Procurement and Disposal Act,, 2005 in
viaal of its numerous limitations; the Committee heard that the Act has been in
operation for the last six years and acknowledged the urgent need to review and align
the said Act with the Constitution of Kenya 2010. To achieve this, PPOA has consulted
best practices and made some proposals with to strengthen the Act. Consequently the
Director General assured the Committee that by August, 2014, with the approval of
Parliament, there will be a new procurement law in place.

5. Regarding possession of evidence by PPOA of the meeting that approved the
Government to Government funding arrangement of the SGR project; the Committee
heard that the Authority did not have any evidence but they are waiting for the financial
agreement which will stipulate the procurement methodology among isiues.

6. On the possible liabilities Kenya is likely to suffer when the Government decides to
terminate the contract; the Committee heard that the Covernment of Kenya
communicated the termination of the first contract and in as far as the Director Ceneral
is concerned Kenyans will not stand to suffer any risks or costs should the contract be
terminated. He restated that when a procuring entity decides to terminate a contract,
the procuring entity shall not be liable to any person.

7. On illegality that PPOA has detected on SGR prqect so far; the Committee heard that
PPOA has no role in terms of monitoring the procurement process and the Director
General further added that PPOA could only comment on the legality of the process
once he receives and review the financial agreement.

B. As regards to the total cost of the contract of the SGR project; the Committee heard that
the PPOA has details of the cost of the initial contract which was terminated. According
to details supplied to them by KRC the initial project was to cost One Billion, one
Hundred and fort'y six million seven hundred ninety one thousand, eight , cents seventy five
(USD. 1,146,791,008.75). He however,, indicated to the Committee that he has no details of the
cost of the current contract. On whether he was aware of the civil works contracts, he said that
he was not aware of one commercial contract which is the supply of locomotives and Rolling
Stocks which according to his knowledge the contract was cancelled.

9. What powers does the Director General PPOA have; the Director General stated that
under Section 100 of the Public Procurement and Disposal Act, 20O5, PPOA is mandated
to carryout investigation on implementation of procurement projects. However, for
donor funded projects, PPOA has no powers to carry out such investigations. PPOA has
Powers to audit projects funded by the 6overnment of Kenya. He reiterated that in the
event the financial Agreements will indicate that the PPOA monitors and audit the
project, PPOA will not take the role. As regard to ffie impact of invesiigation Carried by
PPOA on projects funded by Government of Kenya; the Director Ceneral informed the
Committee that pursuant to powers conferred to PPOA under Section 105 of the public
Procurement and Disposal Act', 2005, a procuring entity can be directed to rectify on all
contraventions of law detected in a procurement process; terminate a contract signed by
a procuring entity and it also have powers to submit report to the Ethics and Anti-
corruption Commission . recommending investigations of the people involved in
impropriety.
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10. Lastly, on whether KRC by passed PPOA in the subject procurement; the Director
General, PPOA confirmed to the Committee that KRC has never by passed the Authority
at any point.

vilN/DC-L/Nl Ol20l 4/01 7 ADJOURNMENT

\nd the time being 15.45PM, the Chairperson adjourned the Meeting to Friday,Z4th January 2014 at
0.00am.

Signed: Date: 7

Hon. Malna lGmanda, M.P., Chairperson

)
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1. Mr. Samuel Kalama
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4. Mr. Jackson Kinyanjui
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Principal Secretary (National Treasury)
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Director /ERD (National Treasury)

Ag Director, DEBT (National Treasury)

PRELIMINARIESMrN/DC-V2o141018

The Chair called the meeting to order at 10.30am and opened it with a word of prayer.

MIN/DC-L/NO/20I4IOI9 CONSIDERATION OF THE STATEMENT
REQUEST BY HON. HEZRON AWITI ON THE
TENDERING AND CONSTRUCTION OF THE
MOMBASA- MAIABA STANDARD GAUGE
RAILUYAY

Meeting with the Cabinet Secretary for National Treasury, regarding
tendeqing and construction of the Mombasa-Malaba Standard Gauge
Railway;

The Committee invited the Cabinet Secretary for National Treasury to shed light on the
above Statement. The Committee heard the following submissions from the Cabinet
Secretary.

On the funding arrangement for the Standard Gauge Railway:

The Committee was informed that:-

The Standard Gauge Railway will be funded from a combination of loans (both
concessional and commercial) from China Exim Bank, proceeds from the Railway
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2

3

Development Levy and any budgetary resources that may be required to meet
any shortfalls. To the extent possible, the loans will be repaid through
operational revenues once the Standard Gauge Railway is operational.

The decision to build a modern high speed, high capacity Standard Cauge.Railway
network connecting Mombasa and Kampala was made by their Excellencies,
President Mwai Kibaki of Kenya and President Yoweri Kaguta Museveni of
Uganda issued a joint Communiqud at State House Nairobi on)8'no.tober 2OOg
directing the ministers concerned to fast ti'ack the development of the Railway.

The committee heard that during its eleventh meeting held on 3'd August, 2012
the Cabinet approved:

i. The development of the 56R line from Mombasa and Kampala with a branch line
to Kisumu;

ii. The Government-to-Government ,(China and Kenya) financing structure
supplemented by budgetary support and a Railway Development and
Maintenance Fund; and

iii- Signing of a Bilateral Agreement between the.6overnment of the Republic of
Kenya and the Government of the Republic of Uganda to facilitate joint
development and subsequent seamless operation of the Railway.

Following the Cabinet approval, the Ministry of Transport requested the National
Treasury to formally request funding from Chinese Government to implement
the project. The project involves construction of railway infrastructure (civil
works) and procurement of facilities aird locomotives on an Engineering,
Procurement and Construction (EPC) arrangement at a cost of US$ 3:8 billion.
Subsequently, the National Treasury submitted a formal request to the
6overnment of China for financial assistance towards implementation of the
project on 2nd October, 2012 and 'lOth October,2012.

The Cabinet Secretary informed the committee that one of the conditions for
accessing Chinese Loans requires that evidence of a signed Commercial Contract
between the Government implementing agency and a designated Chinese
Contractor be submitted to the Exim Bank of China prior to appraisal of the
loan request. Consequently, the Kenya Railways Corporation and China Road
and Bridge Corporation had signed a commercial contrart in July 2012, which
was then submitted together with other project documents to the Bank.

Subsequently, the Government initiated negotiations with the Covernment of the
People's Republic of China for financial assistance in FY 2012/2013 to
implement the project. These negotiations were furlher progressed during the
state Visit of H.E. the President of Kenya to china in August, 2013, culminating in
the signing of a Memorandum of Understanding between the Covernment of
Kenya and EXIM Bank of China on the financing of the project,

4
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7 The Cabinet Secretary stated that following several negotiations between the two
countries the Bank incjicated its v'rillingness to i'und the project under both the
Preferential Buyer's Credit (PBC) and Commercial Lending windows.The
Government on its part has now met all the requirements of the Bank. These
include;

Assurance that the Government will guarantee minimum freight demand for
the Standard 6auge Railway through execution of take or pay agreement
between Kenya Railv,rays and the Kenya Ports Authority.

Confirmation that the Railway Development Fund will be used to repay the
loan.

o

8 Exim Bank of China is currently going through its internal credit approval process
following which it will submit to the 6overnment of Kenya, through the
National Treasury the Financing Agreements.

On the details of the total cost of the prorect, grace period of the loan and the
repayment period of the loan advanced by EXIM Bank:

The Committee heard that:-
9. The total EPC cost of the project is Ksh. 32Tbillion; the same figure the

Ministry of Transport and lnfrastructure provided to Parliament. The committee was
informed that the major financial implications of the project relate to

(i)

(i i)

(iii)

the EPC contract for USD 3.8 billion. This is made up of being the
contract for civil works,..of USD 2.657 billion and the contract for the
Facilities, Iocomotives and rolling stock of USD 1.l45billion
compulsory land acquisition of 2,253 hectare for the railway corridor
which is estimated to cost about Kshs 8.04 billion
Embakasi ICD expansion programme estimated to cost Kshs 10.6 billion
for faciljty development and container handling equipment and an
additional, Kshs 1.0 billion for land acquisition
Kshs. 3 blllion for project supervision.(iv)

I0. The Covernment of Kenya counterpart funding.of the EPC contract will be 15o/o

of the total project cost. The balance of USD 3.23 billion will be secured
through two loans from EXIM Bank of China.

11. On the Cost of borrowing the Cabinet Secretary stated that:

i. Under the preferential Buyers Credit (PBC) concessional loan,
Government has requested for USD 1.5 biilion to finance civil works.
indicative terms for the PBC are:

the
The



These terms are concessional since the 6rant Element is above the
threshold of 35o/o which is the minimum required under the current
Government external debt borrowing poliry.

Under the commercial loan lending window, the Government has requested
for USD 1.63 billion to finance civil works including procurement of rolling
stocks. The indicative terms are:

o lnterest rate:
. Tenori
. Grace period:
. lnsurance Premium

. Management:

. Commitment Fees:

u Inr'erest Rate:
e Tenor:
e Grace Period:
. Repayment Period

" ManaBement:
o Commitnrent Fees:

2.0o/o p.a.

20 years including
7 years

13 years

O.75o/o

o.750/o

Six months LIBOR + 36obp
15 years including
5yrs

6.930/o of the loan amount payable
in three lnstallments
O.75o/o

O.75o/o

12.

13.

14.

The cost of insurance premium at 6.93o/o of the commercial loan portion is Kshs.
9.8 billion while the cost of management and commitment fee will be firmed up
once the Financing Agreements have been executed.

The Cabinet Secretary stated that the Government contribution of 15o/o (i.e.
approximately US$ 571 million = KShs. 49 billion) will be met from the Railway
Development Fund (RDF). This fund is supported by a 1.5o/o Levy on the cost of
all imports into the country and is estimated to be wort.h at least Kshs. 20 billion
annually. The cash flow from the fund will also cover other obligations in the
project such as Land Acquisition, Supervision Consultancy, Loan lnsurance,
Commitment and Management Fees.

The committee heard that the financing structure of the loans requires the
fol lowi ng arrangements:

i) Creation of an ESCROW account into which revenues from the railway
operations will be deposited and from which loan repayments will be
made;

ii) l(enya Railways Corporation and the Kenya Ports Authority to sign a 'Take
or Pay' Agreement. Under this Agreement KPA undertakes to consign a
defined minimum volume of freight to the Embakasi ICD to be transported
on the standard 6auge Railway. This Agreement will form part of the
security package for the loan; and



15.

17.

18

19.

iii) An appropriate poiicy directive to be issued by the Covernment to ensure
freight is shifted from road to rail transport.

The committee was informed that the government contribution of 1Solowill be
made against each draw-down. This contribution will be made out of the
Railway Development Fund and annual budgetary provisions, if necessary.

On the Railway Development Levy, the Government of Kenya, with effect from
'lst July 2013, by amending the Customs and Excise Act, through Finance Act,
2013, introduced a Railway Development Levy at the rate of 1.5 percent of the
customs value of the goods and the levy payable by the importer of goods at
the time of entering the goods for home use.

The objective and purpose of the Levy, as outlined in section 5 of the Finance Act
2013, is to raise resources for financing the construction of standard gauge
railway network in order to facilitate transportation of goods to and from the
Port.

ln exercise of the powers conferred by section 117A of the Customs and Excise Act
as read together with section 24(4) of the Public Finance Management Act,
2012, the Cabinet Secretary for the National Treasury through the Legal Notice
No. 118 of 5th July, 2013 established the Railway Development Levy Fund,
where the proceeds of the Railway Development Levy charged under section
117A of the Customs and Excise Acf shall be deposited.

20. The Customs and Excise (Railway Development Levy Fund) Regulations 2O13 lays
the framework for Fund administration. The Cabinet Secretary, National
Treasury appointed the Principal Secretary responsible for matters relating to
transport to administer the Fund. The Cabinet Secretary also established an
Advisory Committee to be responsible for overseeing the management of the
Fund and also to review and approve the annual work programs for the
construction of the standard gauge railway network.

21. The committee was informed that the Railway Development Levy will act as

insurance in case revenues under the take or pay arrangement falls short of the
amount required to service the loan. lt will also be used to finance the
Government component of the cost of the railway.

On the effect of the loan to finance the project on debt burden of the country:

22.Th'e Cabinet Secretary stated that the National Treasury has undertaken debt
sustainability analysis to ensure that the SGR loan is sustainable and is within the debt
policy parameters.



Public Debt Susta inabilitv

From the above indicators, it is noted that the contracting of the SRC loan does
not breach Kenya's debt sustainability thresholds.

The commiltee was infoi'med that a safeguard mechanism to assure that the
government will guarantee minimum freight demand for the Railway through
execution of take or pay agreement between Kenya Railways and the Kenya
Ports Authority. ln addition the proceeds from the Railway Development Fund
will be used to repay the loan.

On other issues surrounding the tendering and construction of the Standard
Gauge Railway:

The cabinet Secretary stated that Nationat treasury will not be involved directly in
the implementation of the project because it does not fall under its purview. The
role of the National treasury is to secure the required financial resources to
underlake the project as long as they are in line with the National Development
Plans.

23.

24.

25

26.

27.

VII

viii
ix

The committee was informed that Kenya stands to benefit a lot from the project
on Economic benefits include: .

i.

ii.
iii.

Iv.

vi.

Reduction in the cost of transportation in the country and the region
making Kenya attractive to investment;
Protect the environment through reduced carbon emission;
Accelerate industrialization through easier and cheaper transport and the
establishment of new industries to service the new railway;
Lead to an estimated annual GDP growth of at least 1.5o/o during
construction and subsequent operation;
Position Kenya as the transport and logistical hub for the Region;
Reduce congestion at Mombasa Port securing the port as the preferred
facility in the region;
Enhanced freight security compared to road transport;
Give Northern Corridor head start
Development of EPZ along rail

On Social benefits the Cabinet secretary stated the following benefits:

i. Direct jobs: At least 60 new jobs per Kilometre of track during construction period

Indicator (-l'hreshold) 2014 2015 2A$ 2A17 2018
PV of public sector debt to
GDF ratio (56) without SGR

38.7 38.1 38.3 38.7 38.6

PV of Public sector debt to
6DP ratio (56) with SGR

39.5 41.1 4)C 43.8 43.8



ii. Local incjustries: Large qualities of local in'puts such as steel, cement, electricity
generation and electricity tranlrnission pylc,ns and cables, roofing materials, glass,

etc. required from local industries with potential to create at least 10,O00 jobs;
iii. Service and hospitality industry: estimated 3,000 jobs to provide food,

accommodation and leisure;
iv. Skills development: estimated 15,000 people to acquire skills suitable for self-

employment after construction period (masons, carpenters, mechanics,
electricians, etc.)

v. Technology transfer : estimated 400 engineers and high technology technicians
will be trained during construction and will be available for local and regional
railway development after construction of the Mombasa-Nairobi railway

vi. Accidents reduciion: the railway will reduce the number of heavy trucks on the
roads and so reducing accidents making the roads safer for human traffic.

Members expressed several concerns regarding the construction of the Standard
Gauge Railway, to which the Cabinet Secretary responded as follows.

That:-

i) On whether there is any preferred method or process of signing commercial
contracts; the Cabinet Secretary informed the Committee that the contract
was pursued on a government to Sovernment arrangement, it is necessaly
for the contracLor to under"rake the project, be a Chinese firm. As regard to
the process of procurement the ministry of Transport undertook the process
on the engagement of the contractor and they settled on CRBC.

ii) Regarding how long will it take the government to get another donor to
fund the project should the Government suspend the contract; the
Committee heard that the it will take much time before getting another
donor since measures need to be put in place to mitigate the negative
publicity on the project first before embarking on the process of sourcing
for other donors. He further informed the Committee that other countries
from Africa are competing for the loans and in the event the Covernment
suspends the contract, other countries will take up the loan. China has
committed USD 2O billion for Africa and the 5CR will take about tvuenty of
the USD 20 which is about USD 3.8 billion.

iii) On whether China conducted due diligence on the Government of Kenya
with a view to give the country the loan for the Cabinet Secretary informed
the Committee that the National Treasury has explained to China and the
Exim Bank in particular that SGR is a key priority project for the country
and that the Government is committed to ensure the implementation of the
same.



iv)

v)

vi)

On whether Kenya Ports Authority (KPA) and its workers will be affected
/involved in the repayment of the loan; the Committee heard that KpA and
Kenya Railways Corporation signed the Take or Pay Agreement which its
main objective is to guarantee a minimum cargo that will be transported
using the rail with a view to ensure that there is enough resources to repay
the loan. He confirmed that it will not be the problem of KpA and its
employees. lt will be the responsibility of the Covernment to repay the
loan. To this end the Government will utilise money from the Railway Levy
Fund to r:epay the loan.
On whether Kenya Ports Authority (KPA) and its workers will be affected
lnvolved in the repayment of the loan; the Committee heard that KpA and
Kenya Railways Corporation signed the Take or Pay Agreement which its
main objective'is to guarantee a minimum cargo that will be transported
using the rail with a view to ensure that there is enough resources to repay
the loan. He confirmed that it will not be the problem of KPA and its
employees. lt will be the responsibility of the Government to repay the
loan. To this end the Covernment will utilise money from the Railway Levy
Fund to repay the loan.
fu regard to the issue of whether Kenya will get value for the money spent in the
project; the Committee heard that there will be value for money since the
6overnment has undertaken a comparative analysis with other countries that have
undertaken similar project and the cost is reasonable.
on whether the National rreasury has paid any money towards sGR; the cabinet
Secretary confirmed to the Committee that no money has been paid since the
government has not signed the financial agreement.
On whether the Kenya Government has undertaken other EPC projects in the
country; the Cabinet secretary confirmed to the Committee that indeed similar
projects have been undertaken, especially in the energy sector.
Consequences Kenya is likely to suffer in the event, the Exim Bank of China
decline to finance the project; the Commiltee heard that if the finance agreement
is not signed, the contract will collapse and the Covernment will.have to look for
other means of construct'ing the railway.
On the acfual cost of the SGR project and the safeguards on fluctuations of
exchange currency, the Cabinet Secretary confirmed to the Committee that the
total cost of the project witl be Ksh 327 billipn but the cost of borrowing the
money will push the cost of the SGR project to Kshs 447 billion. On the currency
fluctuation, the Committee was informed that the cost of the project was
denominated in foreign currency but during the repayment of the loan, the

vii)

ix)

viii)



i

the Committee was informed that the National Treasury will be on the look out
to ensure that management of debt in the country is sustainable. However, county
govemments can only borrow money on guarantees from the national
government.

MtN/pc-uz0l4/o20 ADJOURNMENT

And the time being 12.35PM, the Chairperson adjourned the Meeting to a sitting to be

communicated to Members.
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