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REWORD

pleased to be associatcd with thc Policy on thc Excrcisc of the Power of Mcrcy. This
cy pnovides comprehcnsively thc four rcliefs of mercy that may be excrciscd by His
ellency thc Prcsidcnt pursuant to Articlc 133 of thc Constitution ofKenya,20l0. In doing
the Policy provides lor the circumstanccs when cach rclief of mcrcy may be granted and
ffect ofsach reprieve. This has brought much needed clarity, certainty and predictabilit v

o
c

substantive and proceduraI aspects ofthe mcrcy proccss

ponge to the Constitutional dcmands lor transparency, accountability. inclusiveness and
cipation, thc Policy has provided for thc digitizalion ol the petition proccss hence
ring transparcncy and case of acccss to the Power ol' Mercy Advisory Commitlec

AC) by petitioners, key stakeholders and the general public. Thc Policy has also
ided mcasures for fostcring accountability, which include supervision of pardoned
ders rnd provisions on recall wherc thcrc is brcach of conditions of rcleasc. In addition,
olicy is scnsitive to thc impact early release ol offenders may havc on their victims and
sly provides for the participation of victims in the mercy process. Inclusiveness has

been achieved by not only considcring thc early release of rehabilitated offenders
lly but taking cognizancc ol offenders rcndered vulncrable by their physical

tions, mcntal health, advanccd agc or othcr lactors that may neccssitatc spccial
tion. The dcvclopers of this Policy have dcmonstratcd a clcar understanding o[thc

ting interests of offendcrs, their victims and the pubtic at largc. I am delightcd to sec
licate balancc acquired through years ofprocessing pctitions {br mercy, lessons leamed
post releasc monitoring programs, cngagcment with stakcholders and bcnchmarki ng
ther jurisdictions.

A progressivc approach has also becn taken with regard to supporting pardoned
. First, to address the issue of uncmployment, it has been recommcndcd that the

a[ records of relormed offcnders be sealed to enable them obtain clean policc
cl

to

ces. This is a step in the right direction as the youth, who are thc majority offcnders,

e as a way ofearning a livelihood.
a chance of acccssing gainlul employmcnt and minimizc their propensity of rcturning

y, pmvision has bcen madc for rcsettlemcnt and reintcgration of pardoned offcndcrs

o
c

Ia

will bc supportcd by County Multi Agency Pctitions Committccs. The benefits ol

iate POMAC for identifying the gaps and systemic challcnges in thc mcrcy process

ful reintcgration ol rclcased offenders cannot bc overemphasizcd as it will case the
' transition back to independcnt living and rcduce chanccs of rccidivism. I

d thc holistic approach takcn in this Policy as it succinctly provides lor thc prc-
pardon and post-pardon slagcs.

and ng tre dcvelopmcnt ol policy recommcndalions aimed at resolving the idcntificd
rs I encouragc Agcncics at both lcvcls of govcrnmcnt to support POMAC in thc
lmp nlation ol thc proposals containcd hcrein.

sta
I sincercly thank alI thc individuals and institutions who gavc thcir input at differcnt
I the developmcnt of this Policy. Your contribution has in no doubt enriched thc
olthis Policy and your participation in the betterment of the mcrcy process is greatly
ted.

HO B.N. Muturi, E.G.H.,

S

F

co
app

Atto

The

General and Chairperson

of Mercy Advisory Committee
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c

UTIVE SUMMARY

mandatc of the Powcr of Mcrcy was provided lor undcr scction 27, 28 and 29 ol thc
Csrstitution of Kenya, 1963 which was implemcnted pursuant to various laws which

not becn amended to accord to provisions o[ Article 133 ofthe Constitution ofKenya.
This led to gaps and challenges of conflicting mandatres and overlapping jurisdictions

ffected the implementation of thc Power of Mercy Advisory Committec's mandatc. Thc
of Mercy Act, 201I was also not informed by a policy framework since none cxisted

in the purview of thc above challengcs that the Attorney-Gcncral vidc Gazcttc Notice
382 of thc 25th Scptember,2020 and Cazctte Notice No. 10186 of the 30th Novembcr,

, establishcd a Tasklorcc to the Review the Laws Rclating 1o the Excrcise ofthc Power
ercy, The Taskforce tsrm was extcnded lor a further lerm of onc ycar vide Gazcttc
e 9863 of 22"d September 202 I .

dertaking its mandatc, thc Tasklorcc hcld stakcholder consultation mcetings in 23
es betwecn March and May 2021. The stakeholder views rcceivcd lrom this
ement togclhcr with the rcscarch and benchmarking findings were reduccd into a

rEport that was presented to thc Altorney-Gcncral on l6th Dccember 2021. From
ort it was considered that a powcr of mcrcy policy be developed and that repeal ofthe
g law was necessary duc to the extent ofnew policy decisions.

askforce Report culminated in thc dcve lopmcnt of a Draft Power of Mercy Policy,
was subjcctcd to stakeholder validation between 4th July and 30th Scptcmber,2022.

ical committec cstablishcd to finalizc the Powcr ol Mercy Policy has since
thc developmcnt ofthc policy documcnt.

a
a

licy framcwork secks to establish legal, rcgulatory and institutional framcworks that
ide the implemcnlation of the Power of Mercy in Kcnya. The Policy has emphasized
portance of collaboration and partnership and Lhe nced to cmbrace a multi-agency
h. The Policy also seeks to clarify thc role ofthc kcy stakeholders in order to provide
nious framework for the implcmenlation ol Article I 33 of the Constitution

ing of thc policy was informed by a situational analysis, which looked into the lcgal
ork of kcy stakcholdcrs, their functions and how these werc rclated to the

tation of Articlc 133. The main challenge identificd was the disharmony in existing
le on and inadcquacy in legal provisions and policy frameworks lcaving gaps that

the implementation of Article I 33

hallengcs that werc notcd include; lack ol a lramcwork to support resettlemenl and
re tion of pardoned offenders; lack ol a recall clause to rcvoke pardon lor offendcrs
wh ch the conditions o[ thcir release; lack of budgclary and operational autonomy that
has ted the ability ol the Committce to lully implemcnt irs mandate. Other identificd
cha included, systematic issucs that affect how the system deals with vulncrable
gro ncluding menally ill offendcrs; retention of the criminal records of rchabilitated
o which dcnies thcm acccss to opportunities; stigmatization of reformed offenders
and eed for a pelition system that is cfficient and transparent.

To
be
gui

y the idcntilied challengcs, this policy proposcs scvcral stratcgics and mcasurcs to
in implementing the provisions ol Articlc 133. Thesc includc; development of

s for thc operationalizing and implementing cach of thc four rcliefs provided lor
icle 133 of thc Constitution, introduction of a new system that allows for thcunde



conditional sealing of the criminal records of reformed offenders; a recall clause tro revoke

pardon as u 
"onre{uen"" 

for contravening the pardon conditions or upon a specified act; and

digitir"tion of the-petition process tfuough development of the Electronic Power of Mercy
Petitions Management Information System'

The policy framework also proposes other strategies that include; the review of the

organizational struchre of the 
-CommiUee 

in order to provide for operational aulonomy for
efiective and efficient service delivery; establishment of a robust multi-agency syst€m for
supervision and monitoring of pardoned offenders; the prioritizing of wlnerable^offenders
an'd the development of a iramework to facilitate resettlement and reintegration ofpardoned
offenders. It is envisaged that these measures will result in a conducive policy, legislative and

regulatory environment for the administration of the power of mercy in Kenya.

The policy further proposes an implementation structure that expressly defines the roles of
the kiy siakeholders in implementing Article 133 of the Constitution. The po_licy also

provides for a monitoring 
-and 

evaluation framework that will aid in actualizing the

recommended strategies and interventions.
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I CHAPTER ONE

t BACKGROUND

B 's Law Dictionary defines the prcrogalivc of mercy as "the discretionary power ol a
authorily, such as a national president or sovercign, to commute a dcath sentcnce,

gc thc mcthod ol cxecuti on, or issue a pardon." Thc powcr of mercy has its carly origins
ncient Babylonia whcrcby kings would grant a gcncral dischargc from both civil and
inal liabi litics, lollowed centurics latcr by thc ancient Creeks who grantcd gencral

ties and thc Romans who cxerciscd several forms of clemency. In mcdicval Europe,
ency was granted by local authoritics or thc church, until thc sixteenth ccntury when the
gative of mcrcy began to be excrciscd as the absolute prerogative of the sovcrcign lor
main purposes, given that convicted offenders had no statutory right of appcal against

r convlctron or scntcncc:

forgive crimcs committed by childrcn, the mcntally ill or in self-defence;

2

3

vide for altcrnativcs to incarceration such as lbrced military service or banishment to
colonies; and

the legaUsocietal consequences of a criminal conviction.

n geoc
fo fa Pre

ng involvcment of othcr branchcs of govcmment, varies by jurisdiction.

ale for Power of Mercy

M y ofjurisdictions across the globe provide lor the inclusion of powers of mercy for thc
fol g reasons-

Presidential pardons and commutations arc useful in promoting the contcmporary
policy which is correction and reformation of criminal offcnders which rcplaced

butive policies which were in place previously. Thc rationale in this instance is
t granting of presidential pardons and commutations to inmatcs who have shown

behavior encourages othcrs to change their behavior as well.

powcr of mercy may bc granted for humanity reasons; pregnancy, insanity and
ng age are some of the factors that merit considcration of clemency for humanity

n3. The Head of State may also pardon eldcrly inmates or terminally ill inmates
order to save thcir lives.

(c arc instances where a person may brcach the law in such circumstances that
ract public sympathy and peoplc feel compassion on him/hcr and want him to be
lcased. The Hcad of Stale may thus proffer oflcial compassion by waiving thc

ishment or commuting part of it.

prerogative powcr of mercy is variously refcrrcd to as 'clcmcncy' and as
rally, and is ultimately exercised by thc Executivc branch o[ govemment in the
sidcnt or Prime Minisler, though the mcthods or process of dccision-making,

e power could be advantageously applied to rcstore public tranquility in the evcnt
insurrection. For instance, if there exisls civiI disorder or violcnt confrontations by

bert of the public who arc calling lor the release of a certain imprisoned
idual, thc President can rclease him by virtue of powers of mercy in ordcr to

ore public order and peace. In a way it equips the govemment to be able to handle
unexpected contingcncies of politics and public administration.

L

(d



(e) Thc power of mercy may bc uscd to maintain or repair diplomatic- relations betwcen' ' 
on" aountry and anothcr. one country may dcmand releasc of its own national

incarccratcd in onc of the prisons of another, thc failure of which may lcad to

disruption of diplomatic rclations or cvcn cruption of war.

(0 The power of mcrcy affords a Head of statc the opportunity to correct. mistakes that
' - o..ri in thc course of administration of criminal justice. lt is for this reason that

Heads of State are grantcd thc constitutional power to grant pardons in many
jurisdictions.

Principles Guiding the Exercise of Mercy

The exercise of mercy is largety guided by thc following principlcs:

(a) Thc exercise of the power of mercy is concemcd solcly with the applicant;

(b) The cxercisc ol thc powcr of mercy is not intended to circumvcnt other existing

legislation;

(c) The mandate ofthejudiciary shall be rcspccted;

(d) Thc power of mercy should bc applied in exceptional circumstanccs onlyl and

(e) Thc exercise of the power of mercy. by its vcry nalure, should not result in an

incrcased pcnahy.

l. Power of Mercy in KenYa

Operationel Delinition of Power of Mercy

For purposcs of this policy Power of Mercy rcfcrs to:

Policies and actions, including tegislative mcasurcs that cnhancc the exercisc of the

prcrogative power vestcd on the Prcsident under Article 133 olthc Constitution to grant, on

ihe pitition bf uny pe..on, a power of mcrcy in accordancc with the advice of thc Advisory

Committee Uy gi;tlng a lree or conditional pardon to a peBon convicted .of an offence;

postponing tlic 
-carrying out of a punishmcnt; either for a specificd or indefinite period:

iuUslituting a less severe form ofpunishment; or rcmitting all or part of a punishment

Background of the Power of Mercy in Kenya

The power to grant mercy to convictcd offendcrs in Kenya has long becn existent and derives

from the coloiial govcmment. This power was prcviously implcmentcd pursuant to section

27 of the constitution 1963, which visted the President with the power to grant reprieves and

pardons for offences. Furthermoro, scctions 28 and 29 ofthc Constitution 1963 cstablishcd an

idrirory Commitlce on the Prerogalive of Mercy and vestcd it with the function of advising

thc Prcsidcnt on thc exercisc ofthe powcr of mcrcy set out in section 27.

Thc power of mcrcy has becn cxercised from time to time since independence. In

l g83,irresident Moi granted conditional pardon to 597 former air forcc serviccmen and

university studcnts *ho had bccn charged for plotting to overthrow the govemmcnt.

Presideni Moi also grantcd reprievc to dctth row prisoners by postponing thc execution ol
their death sentencelndehniteiy. In 2003, President Mwai Kibaki commuted 223 death row

offenders to lile imprisonment, and on 8 August 2009, President Kibaki furthcr commutcd

another 4,000 death row prisoners to lile imprisonment. This was the largest known mass



uru Kenyalta exerciscd the power of mercy to release l0l long-term offenders and 7,000
ty offenders from prison. Prcsidcnt Kenyatta also signed orders commuting thc death

utation of condcmned prisoncrs anywhcre in thc world. In October 2016, president

tences o[all 2,747 prisoners (2,655 men and 92 women) who were on dcath row to terms
life in prison. More recently in June 2022,during the occasion to cclcbrate the 59th

Day, President Uhuru Kcnyatla pardoncd 3,908 inmates who were serving
f lcss than thrcc months.tenceS o

onstitution 2010

cte 133 of the Constitution of Kenya. 2Ol0provides lor the power ol mercy to be
sed by the President in accordance with the advice of the Power ol Mercy Advisory
ittee by granting the following relicfs

Granting a fiec or conditional pardon to a person convicted ofan offence;

Poltponing the carrying out of a punishment, eithcr for a spccified or indefinite
period;

Substituting a less scvere form ofpunishment; or

Remitting all or part of a punishment.

ower of Mercy Act, 2011 provides the framework lor the exercise of the power of

3

n
S

cy Formulation Process

independencc, the Power of Mercy was cxcrcised pursuant to various laws which have
reviewed to align with provisions of Article 133 of the Constitution of Kenya 2010

In ition, the Power of Mercy Act, 2011 does not provide a framework lor the
o onalization of the rcliefs provided for in Article 133(l) of thc Constitution. Ir is also

t !o note that thc lct was not anchored on a policy framework since none existed.

As
tha

! this has created jurisdictionaI overlaps ofrespective mandates and inconsistencies
ve affccted the implcmentation of the Power of Mercy Advisory Committee's
. Further, the Committee lacks operational autonomy to give fult effect to provisions

)

)

m
of le 133 of thc Constitution

s
T

It this basis that the Attomey General vidc Gazettc Notice No. 7382 of the 25th
r,2020 and Gazelle Notice No. 10186 olthc 30th November,2020, established a
to Review the Laws Relating to the Exercisc of thc Powcr of Mercy.

The force drew its membership from the lollowing Agencies

(a ecutive Officc of the Presidcnt;

o inistry of Defence;

(c llice of the Attomcy-General and Department of Justice;

(d wer of Mercy Advisory Committce;

(e ya Prisons Scrvicc;

ya Police Service;

3
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(g) Probation and Aftcrcare services;

(h) Victim Protcction Board;

(i) Dircctor of Mcdical Scrvices:

() National Crime Research Centrci

(k) Ofiice of the Director of Public Prosccutions;

(l) Kenya National Commission on Human Rights; and

(m) Kenya Law Rclorm Commission.

The Taskforce also co-opted members from the Ministry ol Foreign Affairs and the

Community Service Orders Committee.

In undertaking its mandate, thc Taskforce eslabtished technical committecs to review laws

rclated to thc- cxercisc ol thc Power o[ Mercy as well as held stakeholder consultation

meetings in 23 countics between March and May 2021 . The stakcholdcr commcnts received

from ti'is engagement and the rcscarch findings and gtobal best practices identified during

benchmarking were reduced into a Taskforce report.

The Taskforce rcport was prcscntcd to the Hon. Attomey Cencral on l6th Decembcr 2021.

Thc Tasklorce reiommended comprehcnsivc relorms including rcpeal of current law due to

the cxtcnt of ncw policy decisions.

4. Policy rationele

Efficicnt and cfl'ective scrvice delivery in govemment necds to be guidcd by sound policics

in all operational areas in line with sct mandates. tt is cnvisaged ftat enactment_ of the Power

of Mercy Policy Framewort witl grcatly contribute towards the accomplishmcnt of the

principai mandaie of the Committec which is to advice thc President in exercising the powcr

bf -ei.y as provided for under Article 133 of the Conslitution of Kenya, 2010'

1.2 Policy ObJectives

Thc general objcctive of this policy is to provide clarity on thc reliels provided; a lramcwork

for tf,eir implementation; dclincatc the roles ol institutions and key stakeholders relcvant to

the exercise of the power of mercyl provide for an accountable and transparent pelition

proccss in ordcr to give lult effect to Articlel33 of thc Constitution and deliver better

outcomes to the Kenyans.

Thc specific objectives arc to-

(a) To provide clarity on the lour distinct and mutually cxclusivc rcliefs provided

(b) Provide a framcwork for effective and cfficicnt operationalization ofthc four reliefs;

(c) Promote and enhance collaboration and cooperation betwccn all stakcholders

involved in the implemcntation of the power of mercy;

(d) Set standards and expectations, and provide a mechanism to ensure accountability for
the performance of funclions by all duty bearcrs; and

(e) Provide comprehensive information and sensitize members of the public on the power

of mercy.

4



Core Values

e institutions, officials and stakeholders provided for in this policy shall as far as
cticable scek-

and
of

(a) Collaboration and co-operation: Development of strategic partnerships
networks that lacilitate cxchange of relcvant information and co-ordination
activities betwecn all stakeholders.

@) Accountability and transperency: Emphasis on a high lcvcl of accountability and
transparcncy in all processes in thc administration olpowcr of mcrcy.

(c) Participation and inclusivity: All stakeholders will bc cncouraged to participate in
the administration of the powcr of mercy.

(d) Ethical leadership: Committed leadership adhering to national values to promote and
ensure good governance.

(e)

(f)

(e)

Ethics and ethical conduct: Emphasis on doing what is right andjust.

Constitutionalism and the rule of law: Compliance with the spirit and letter o[ the
Constitution and other laws of the Republic of Kenya.

Responsibility: lnstitutions, officials and stakcholdcrs will pcrlorm their role without
fear or lavor.

1.4 Guiding Princlples

In recognition ol the aspirations of the Governmcnt of Kenya and thc peoplc of Kenya, this
Policy is based on the following principlcs-

(a) compliance with the rule of law through independent, transparent and
accountable decision making within clcarly establishcd parameters, including an
opportunity for the offender to be heard;

(b) processes that respect and protect human rights and social justice including the
dignity of thc offendcr, thc right to privacy of thc offender, the vicrim(s) and their
families, the right of offenders to be equal before the law and to equal protection and
cqual benefit olthc law, and the right olall persons to be free lrom discrimination on
the grounds of race, scx, pregnancy, marital stalus, health status, ethnic or social
origin, color, agc, disability, rcligion, conscicnce, bcliel, culture, dress, language or
birrhi

(c) promotion of access to informetion by the public on the processes and outcomes of
dccision making whilc at the same timc mainraining strict confidentiatity of
information that may endanger the safety, health or tife of any pcrson or involve the
unwarranted invasion ofthc privacy ofan individual.

5



2.0 CHAPTER TWO

2.I SITUATIONAL ANALYSIS OF THE POWER OF MERCY

2.1.1 Introductlon

Thc existing framework for the excrcise and application o[ thc powcr of mcrcy is affected by

sevcral lawi some of which were in force before thc Constitution of Kenya 20lo,besidcs
policics, administrative guidetines and procedurcs as well as the norms and valucs of
tommunitics to which beneficiaries of thc power of mercy are released.

The Constitution sccures the intercst olspecial groups and makes intemational law part olthe
law of Kenya. ln addition, there are laws and policies that lacilitate release of rehabilitated

offenders and policies that affect re-integration of rcleased offenders back into socicty.

Multiplc challenges arisc from this environment.

2.1.2 Legislative Fremework

(D Constitution of KenYa 2010

Articlc 133 of thc Constitulion of Kenya, 2010 provides lor the power of mercy and

established thc Power of Mercy Advisory Committce (POMAC) whosc primary mandate is

to advicc the President on the exercisc of lhis powcr'

Thc Power of Mcrcy Act. No 2l of 201I makes further provisions with respect to the power

of mercy by providing for the appointment, tenure of oflice of the members, the powers and

functions oi the Powei of Mcrcy Advisory Committee and connected purposes.

Thc requiremenls for social justice, intcgrity, transparency, accountability and 
. 
non-

discrimination provided under Article I 0 of the Constitution are applicable at all stagcs in the

excroise ofthc Powcr of mcrcY.

(ii) International Law

Article 2(5) of thc Constitution olKenya 2010 makes general rules of intemational law pa(
of tho law of Kenya. Recommcndationi arising from these rules with a bearing on cxercise of
the powcr of mcrly have becn taken into consideration during the course of developing this

policy. Thc instruments that wcre revicwed include:

(a) Thc United Nations Standard Minimum Rules for Non-custodial Mcasures (Thc

Tokyo Rulcs),

(b) the United Nations Rules for thc Treatmcnt of Women Prisoners and Non-custodial

Measures for Womcn Offenders (the Bangkok Rulcs) and

(c) The ouagadougou Declaration and Plan of Action on Accelcrating Prisons and Pcnal

Reforms in Alrica.
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NATIONAL LAWS AND POLICY RELEVANT TO THE POWER OF MERCY

Powor of Mercy Act No. 2l of 201 I

binet Secrctary responsiblc lor corrcctional services and scven othcr members who possess
ene profcssional expertise, skills and knowlcdge and are competitively recruitcd by a
ial panel constitutcd by the President. The primary mandate of thc Committee is to

ice the Prcsidenl in cxercising the power of mcrcy to eligible pcririoners

Committce has within its slructure the pardon officcrs who are public officers stationed
rrectional facilitics and who repo( directly to thc Committcc on all matters related to

cr of

Power of Mercy Act 201 I eslablishcs thc Power ol Mcrcy Advisory Committcc
MAC) consisting of the Attorney General who is t]re chairperson of thc Commitlee, thc

mercy including assisting applicants in the preparation of pctitions and sensitizing
on the power ol mcrcy. Thc Committee is supported by a secrctariat tead by a
who is a public ollicer nominated by the Public Service Commission through a

e

c

oners

petitive proccss, and appointcd by the Presidcnt. In excrcising the power of mercy, the
ident may:

a) Crant a frcc or condilional pardon to a convictcd prisoner;

) Postpone thc carrying out of a punishment;

) Substitute a less sevcre punishmcnt; or

) Remit atl or part olthe punishment.

person who is a convictcd criminal prisoncr and is not serving a non-custodial sentencc
n probation or serving a suspcnded sentence) or having a pcnding court processes can
y lor pardon. The convictcd criminal prisoner must havc scrved at least a third of thc

c and thosc on life sentence or death sentence must have served at lcast five years.
Committee receives pctitions for exercise of mercy lrom convicted offcnders, duly
ider the same, makc recommcndations and accordingly advise thc Presidcnt. In assessing

tion for pardon, thc Committee considers, amongst other things:

The age ofthe convicted criminal prisoner;

Circumstances, nalure and seriousness of the offcnce:

Period servcd by the convictcd criminal prisoner;

lntercst of thc State or the Community:

Post-conviction conduct;

Reports lrom Kcnya Prison Service and Probation and after care Services; and

Circumstances of the convictcd criminal prisoner.

ommitlce conducts a thorough rcview in determining a pelitione/s worthincss for
Accordingly, all petitioncrs arc subjected to a detailed inquiry into their pcrsonal
und and current activities. As slated above, among thc lactors entering into this
nation are: the petitioner's overall criminal record and history prior to conviction, thc

t of the offender's post-conviction involvemcnt in rehabilitation programs and other
rious activitics during the period ol incarceration. Also considercd is the physical statc
ental health of the offcnder. It is these slages ol the pctition processing that allow the

tion olthc offcnder as legislated by the Power olMcrcy Act.

)
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Thc Committee also considers thc vicws of thc victim of thc olfcnce committed by the

petitioner. Any petitioner may appeal or re-petition only oncc after rcjection and on ncw

grounds to thc Picsident through the Power olMercy Advisory Committee'

Thc Committee undertakcs other functions including undertaking rescarch and collecting data

relating to thc powcr of mercy, cducating stakeholders and thc general public on the power of
mercy"and carrying out investigations iequired to make a detcrmination on a petition for
po*er of mcrcy. In-doing so, thtcommittee has the power to detcrmine its own pmcedurc, to

establish sub-commitlcei and co-opt persons whose knowledge and cxpertise it requires, to

conduct interviews of offenders who liave pctitioncd for mcrcy, and to receive written or oral

slatemcnts without being bound by thc strict rules of evidence.

Challenges

The Power of Mercy Act, 201 I only substantively addresscs the gra_nting-of a pardon but docs

not address any olihe other reliefs provided lor in Article 133(l) ofthe constitution.

It is also important to nole that thc currcnt Power of Mercy Act, 201lis not anchorcd on a

policy framework. As a result, this has creatcd jurisdictional ovcrlaps of rcspcctive mandatcs

and inconsistcncics that have affccted the implementalion of the Powcr of Mercy Advisory

Committee's mandatc. Furthcr, thc Committce lacks operational autonomy to give full effcct

to provisions of Articlc I 33 of the Consritution.

Thcse challenges have affected the performance of functions of the Advisory Committee'

(ii) Prisons Act (Cap 90)

Thc prisons Act. and lhe Prisons R,/es, provide for remission, parolc, community

supervision orders and revicw of sentences for offendcrs serving long-tcrm sentences and

those dctained at the Presidcnt's Pleasure by Prison Board of Review.

Section 46 providcs that offcndcrs serving a term of imprisonment greater than one month'

with thc exicption of those sentcnced to lifc imprisonment may carn a remission of one third

of thcir sentcnce "by industry and good conduct". It furthcr provides that remission may be

granted by the Commissioner Gcncral ol Prisons "on the grounds of cxceptional merit,

[.*un"ni ilt-health or other spc'cial ground" but an offbnder may also be'deprivcd'of
icmission "in the intercsts of thc reformation and rchabilitation ol thc prisoncr" or "in thc

intercsts olpublic securiry or public ordcr" wherc thc Ministcr lor thc timc being responsible

for intcrnal iecurity considers-that it is in the intcrests ofpublic security or public order' The

Act also provides ihat on thc recommcndation of the Commissioner, the Ministcr may grant a

further remission on the grounds of exceptional mcrit, permancnt itl-health or othcr special

grounds.

Scction 47 ofthc Prir.oas lcl provides lor the imposition ofa supervision order in rcspect of
offenders who arc dischargcd. Such an order is compulsory in respcct of repcat offcnders,

and is at the discretion o-f the Commissioner for other offenders "whcrc he considers it
nccessary or desirablc in thc interests of the rchabilitation of that pri-s-oncr." The.order is
..subjcctio such terms and conditions as may be prescribed", and any offender who breachcs

thesi conditions may have their remission rcvoked and be returncd to incarccration. Thcre are

no guidelines on the excrcisc of this discretion by the Commissioncr'
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Challenges

The criminal juslice system deals with mental illncss in a profoundly broken way, lcading to

trcrnendous anguish and suffcring among mentally ilt peoplc locked away behind bars. This

situation is as a result of a numbcr of factors:

(a) Individuals detained at thc President's pleasure on account ofmcntal illness rcmain in

dercntion lor an exceedingly long period as a result ofcontradictory laws'

(b) Somc of the mentally ilt offenders posc a danger 10.thcmselves and thc community

and others arc unwantcd by their familics and thus havc nowhere to go if released

hence thcy rcmain incarccrated.

(c) Released offenders face a considerable challengc in accessing medical care due to

poverty and lack of suPPort.

(d) Therc arc various dccisions of the High court touching on sections 162 -167 of^the

Criminal Procedure Codc on detention of mentatly ill offcnders at the Plcasure of the

President. Despite the court rulings, majority of thosc affected are still serving

indcterminate S;ntenccs duc to lack of a framework to review and address lhcir cases.

(e) Section 4 of the Act cstablishes the Kenya Board of Mcntal Health whose functions
' are provided at section 5. The functions of the Board do not exprcssly provide for

revicw of offenders found guilty but insane by courts of law. Under the circumstances

the Mcdical Superintcndeni constitutcs an ad hoc committcc ofcxperts to cvaluatc the

mental status und ho." environment of thc offender for possible considcration by the

Power of Mercy Advisory Committee.

(vi) Probation of Offenders Act (Cap 64)

The Probarion of Ofenders,4ct provides for conditional relcasc of a convicted offendcr into

the community Lndlr supcrvision of a probation offrcer, subjcct to conditions.that a court

cOnsiders n""arrury for securing the gooh conduct olthe offcndcr or for prevcnting repeat of
the offence or the tommission of othi. offences. A probation ordcr is for a specificd pcriod,

and can be revoked if thc offcnder violates its conditions or rc-offcnds, in which casc a courl

crn order that the offender be arrcsted and a sentencc of imprisonment imposed'

(vii) Community Service Orders Act' 1998

\he Community Service Orders Act, 1998 providcs for community scrvice-ordcrs to be made

uoon conviction for an offence for which a court dctermines that a tcrm of imprisonment for
ldss than thrcc ycars is eithcr mandated or appropriate. and a scntcnce of community service

is substituted for the sentencc of imprisonment.

(viii) Kenya Defence Forces Ac! 2012

The Kerya Defence Forces Act, 20 t 2 conlains provisions substantively similar to the

criminal' Procidure Code with regard to findings of mental disability and dctention at the

President's Pleasure. Like thc Penil Code, it provides for sentences including imprisonment,

and confirms that the power of mercy applies io offenders convicted by cou(-martial, as does

rhe Armed Forces Riles of Procedure, 1969. The Kenya Defence Forces (lmprisonment)

Regulations, 20 t 7 providei for scntences of imprisonment longcr than 42 days !o be served in

a 'civil prison', and allows for remission of scntenccs.
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ix) National Police Service Act (No. llA of20ll)

Nalional Police Service,4cl provides for the Directorate of Criminal Investigations 1o

intain atl criminal records, which includcs details of all complaints and chargcs prefcrred,
e names ofpersons arrcsted and the offenccs with which they are charged'

x) High Court (Organization and Administration) Act' 2015

I ligh Court (Organization and Administation) Act, 2015 and the lligh Court
rganization and Admini-ttration) (General) Rules, 2016 provide lor the Registrar of the

igh Cbut to causc reco rds of the proceedings of the Court to be kept and access to such
cords facilitated, taking into account the need to safeguard the rights and welfare ol
lnerable pcrsons, and further mandatcs the Registrar to provide systems for disposal and

struction olrecords.

ri) Magistrates' Courts Act 2015

Magistrates' Courts Act, 2015 provides for thc court administrator to kcep records of the

ings ofthe magistrate's court.

(xii) Court of Appeal (Organizstion and Admlnlstration) Act, 2015

Court of Appeal (Organization and Administration) Act, 2015 provides for the Registrar
fthe Court ofAppcal to keep records olthe proceedings olthe Court and to facilitate access

such records.

(xii) Transfer of Prisoners Act, 2015

Transfer of Prisoners Act, 2015 providcs that foreign offcnder serving a sentence ol
prisonmcn! oflcnders on parolc, and mentally ill offenders subject to review of sentence,

be translcrred from Kcnya, ifatt appeals are exhaustcd and the offcnce is the same in both
trks, and for such offcndcrs to be grantcd mcrcy by the POMAC even while serving

r sentence in the other country. The Act similarly provides for transfer to Kenya of
rsons convicted of offcnces in a foreign jurisdiction, and for the sentence imposed by
other country be cnlorccd in Kcnya. The Act clarifies that an offender transferred to scrve
sentence in Kenya may be eligible for mcrcy in accordance with the Power of Mercy Act

0! laad any reprieve granted by the transfer country must be enforced in Kenya, evcn if
uch rcprievc is granted afltcr thc person has bcen transfened to and is serving the sentence in

ya

(xiv) Victim Protection Act, 2014

Vbtim Protection Act, 2014 providcs that a victim ofan offcnce has the right to be heard

n mauers affecting the victim, and to submit information to the POMAC on the release or
on of an offender. The dignity, privacy, valucs and beliefs of thc victim and the right to

nformation and frcedom from discrimination are protected. The victim has a right to
nformation on thc offcnder, including datc of release from prison or other correctional
nstitulion and any conditions attachcd to such relcase. Where the victim is a child, the best
nterest ofthe child is to bc accorded paramount considcration.
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(xv) Witness Protection Act (No, 16 of 2006)

According lo thc l4/itnes.s Protection,4ct, nccessary and rcasonable action should be takcn to
protcct thc safety and wclfarc of persons who are witncsses in proceedings. This includes a
pcrson who gives evidence in rclation !o an offcncc and rcquircs protcction on thc basis ofan
cxisting thrcat or risk.

(xvi) Children Act,2022

The Children Act, 2022 defincs a child as a human bcing below thc age ol eighteen ycars.
The Act stipularcs that the best intcrests of a child must bc the primary consideration of
administrativc agcncies in all actions concerning thal child. judicial and administrativc
institutions are rcquircd to accord paramount considcration to intcrests of the child and to
safeguard and promole the rights and wellare of the child and sccure lor the child such
guidancc and corrcction as is ncccssary for thc welfare of the child. Thcy arc similarly
required to sccurc welfare, nccessary guidance and concction for thc child in public interest.
The right ofthe children to express thcmsclvcs in matters affecting them is protcctcd.

The Act prohibits the imprisonment ofa child, but providcs thal a child offcnder bctwecn the
ages of tcn and fourtecn ycars may be committcd to a rehabilitation school, and a child
offendcr bctween lhe agcs of fifteen and scventcen years may bc committed to a borstal
institution.

(xvil) Borstal lnstitutions Act (Cap 92)

The maximum amount oltimc a young offcndcr may bc committed to a borstal institution rs
three years. The Borslal Institutions Act and the Borstal Instilutions Rules, /963 provide for
youthful offcnders who are committcd to a borstal institution 1o bc rclcased on liccncc,
discharged, and subjcct to supcrvision upon releasc from the institution. Further, rccords must
be kcpt in relation to all inmatcs ofborstal instilutions.

(xviii) Sentencing PolicyGuidelines

The Sentencing Policy Guidelines (201 6) clarify that objectivcs of sentencing arc retribution,
deterrencc, rehabilitation, restorativc justice. victim and community protcction and
demrnciation. A fair scntcncc satisfies thcse objcctivcs, which may necessarily require a
balancing becausc of potcntial conflict. In the abscncc ofa mandatory minimum sentence, a

sentencing court is directed to consider a non-custodial sentcncc if such can mcct thc
sentcncing objectives, and in doing so must lake inlo account the following factors:

(a) Thc scriousness of the offcncc - a misdcmcanor should not attract a custodial
senlence unlcss thcrc arc objcctive aggravating circumstanccs that lavour
incarceration:

(b) Thc offender's criminal history - depending on the gravily ofthe offencc, a first-time
offcnder should bc considered for a non-custodial sentcnce unlcss thcre arc objcctive
aggravating circumstances that lavour incarceration;

(c) The offendcr's charactcr - offenders who are rcmorscful and arc not likely to re-
offend should not be subjccl to incarceration;

(d) Thc offender's rcsponsibilitics vis-d-vis third partics whcre it is provcn that the
offender is the solc or main provider for dcpendents, pa(icularly rulnerablc persons,
a non-custodial scntcnce should be preferrcd so long as injustice does not resultl
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(e) Community protection - a custodial sentence should be imposed where there is
cvidcnce to suggest that a non-custodial scntcnce may pose a threat to thc safety of
onc or more persons; and

(f) Child/youth oflenders - custodial sentences should bc the last resort lor children and
youth in conflict with thc law, unless it is in the best interests o[the child or the youth
in all thc circumstanccs.

objectives and faclors are fundamental to sentencing and are thcrefore relevant
siderations in decisions about carly releasc from a custodiaI sentence.

SYSTEMIC CHALLENGES IN THE ADMINISTRATION OF POWER OF
MERCY

I Vulnerable Offenders

Ilenges

rison, certain groups ol inmates arc subject to disadvantages due to specifics of their
ical condition, mental health, advanced age, etc. Categories of wlnerable offenders who
require special consideration under the power of mercy include:

) Offenders who suffer from an incurable terminal illness or a highly contagious
disease;

) An offender who is cntirely incapacitated on account of old age, disability or any

other reason and requiring assistance with the activities of daily living;

) Intersex persons who may be at risk due to their imprisonment;

) An offender who is criticalty ill and fighting for hislher life; or

) Is pregnant, a lactating mother or the sole caretaker of young dependent children.

Recommendrtlons on Vulnerable Offenders

policy rccommends that vulnerable offenders be ring-fenced and prioritized by thc
lttee.

egies

tization ofvulnerable offenders will bc achieved through the following approaches

Substitutlon of a less severe form of punishment

itution ofa lesscr severc form ofpunishmcnt given after a conviction lor a crimc is
own as Commutation. The punishment can be lessened in severity, in duration or both.

The process of commulation should be provided for in law and overseen
administratively by the Power of Mercy Advisory Committee.

The Power of Mercy Act, 2011 should be amended to provide for individual petitions
for commutation of scntence, including from a custodial to a non-custodial sentence,
!o bc madc on the basis of compassionate grounds such as advanced agc, terminal
illness, severe disability.
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(c) The Power of Mercy Act, 201 I should be amcndcd to provide lor petitions to bc madc
by thc Commissioner General ol Prisons on bchalf ol convictcd offendcrs.

(il) Postponing the crrrying out of a punishment for a specified or indefinite period

Postponing thc carrying out of a punishmenl is a type of rclicf that pauscs thc carrying out of
a sentcnce imposed by a court either lor a specificd or indcfinite pcriod. The Committec
reviews and considers each petition for postponement and prcpares a rccommendation lor thc
Presidcnt. The President retains sole discretion over when and for how long to postpone thc
carrying out of a punishment.

(iD Remission of all of part of the punishment

Remission of all or part of punishmcnt within thc meaning ol Articlc 133 of the Constitution
refcrs to the cancellation or extinguishmcnt ol all or part of a pcnalty imposcd on thc
pelitioner by a court. The remission may be granted without conditions or with conditions
which the petitioncr will have to acccpt prior to rcleasc lrom pnson.

(iv) Treetment of mentally lll offenders

(a) Offcnders who arc dctcrmined by a court to be guilty but insane, or unablc to
understand thc procecdings against them, should have their cases revicwed by an
indepcndent administrative body provided for under thc Mental Health Act.

(b) It is rccommended that amendments be madc to the Mental llealrh Act to providc for
the eslablishment of The Mcntal Health Offenders Review Committce (MHORC).

(c) The Mental Health Offenders Revicw Committec shall bc an administrativc body that
shall provide advisory services to the Power of Mercy advisory Committec.

2. THE POWER OF MERCY ADVISORY COMMITTEE

Challenges

The legal, policy, institutional and opcrational constraints that hindcr effeclive delivery of
service by the Committee include:

(D Organizationstructure

The Powcr of Mercy Advisory Committee as currently structurcd is unablc to fully
implement the constitutional provisions on power of mercy. The Committce lacks kcy
technical sta(Ito cnablc it cffectively undertake its mandatc. Currcntly, thc existing technical
staffarc scconded from thc Executive Office of thc Prcsident.

(ii) Operationalrutonomy

The Committec has faccd considerable challengcs in implcmcnting its mandate as it lacks the
budgetary and opcrational autonomy to give full cffect to Articlc 133 ofthe Constitution. The
Secrctary 10 thc Committee is neither an accounting officer nor an authorized officcr and thus
the Committee is entircly dcpendent on the Executive OlTice of the President on lunding as

well as human resource managcmcnt affairs.

14



ii) Transfer of pardon ollicers

determination of petitions for mcrcy, POMAC depends heavily on reports preparcd by
ardon' Offrcers stationed in correctional facilities. Pardon Offtccrs who are currently prison
fficers are under direct command of the Commissioner Gencral of Prisons and are

sferable from one facility to another. The movement of these officcrs affccts preparation,
llow up and determination ofpctitions for mcrcy.o

lv) Reporting lines for pardon oflicers

ardon Officers have traditionally becn appointed from among prison ollicers in a

orrectional facility. On matters relatcd to the powcr ol mercy pardon officers report directly
the Committec

Pollcy recommendations

It is recommended that POMAC be restructured to address the operational shortcomings in
the Commiltee.

Strategies

In order to implement thc policy rccommendations, the following approaches are proposed

0) Review of the organisetion structure of POMAC

It is rccommended that the Committee's organizational structure be rcviewed to enable it to
give full effect to Articlc 133 of the Constitution. It is also rccommended that the Sccrctary to
the Committee be designated as an accounting officer as well as an authorised officer.

(ii) Hiring of Petitions Oflicers

It ig recommendcd that Petitions Officcrs be hired and stationed in correctional facilities to
support the implementation of the functions of POMAC at county levcl.

(iiD Establishment of Prison Based Petitions Sub-Committees

It ir further recommcnded that Prison Based Petitions Committecs comprising of the petitions
o{Iiccr and correctional service officials be established in each prison facility to support the
petition process.

3. THE PETITION PROCESS

Clallenges

Thc challcngcs in the petition proccss includc the following:

(i) Lack of prisoner unique identiller

The management of oflenders includes lransfer of prisoners lrom one correctional facility to
another. Currenlly, prisoners lack uniquc identifier, which can facilitate their tracing
whenever they are translerred from one facility to another.
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(ii) Leck of reliable petitions system

Sukeholdcrs including petitioners for mcrcy, prisons officials and probation of{icers havc
prcviously raised issues rclated to lack of fcedback, efficiency, accountability and
tr.rnsparcncy in thc petition process.

Policy recommendation

It i6 rccommcnded that thc petilion system be rcviewed and cnhanced so as to provide betler
scrvices to stakeholders.

Strategies

(i) Development of the Electronic Petitions Mxnagement Information System
(ePOMPMIS)

ln acknowledgcment of the challenges and recommcndations by various stakcholders.
POMAC has dcvelopcd and implementcd an Electronic Power ol Mercy Pctitions
Managemenl Information Systcm (EPOMPMIS) in partncrship with the ICT Authority that is
intended to automate the entire petition process. The usc of EPMIS will:

(a) Ease acccss to POMAC for petitioners, key stakcholden and thc general public.

@) Simplify the process ol commcncing a petilion and rcducc timc rcquired in filing and
processing of petitions for pardon.

(c) Provide a rcliable tracking mechanism that will improvc real timc monitoring of the
status of a petition.

(d) Enable timely acquisition of neccssary reports from various stakeholders such as the
security agencies, Probation Scrvice, Prisons Scrvice, victims and the gencral public.

(c) Provide a ccntralized pctitioncr's database that can bc casily acccssed by
stakcholders.

(t) Provide a dependable records managemenl systcm that hclps 10 ensure the integrity of
petition rccords.

(g) Enhance transparency, crcdibility and accountability ofthe petition proccss.

(h) Contributc to the prudent usc ofpublic resources.

4. Etr'FECT OF A PARDON

Challenges

(i) Retention of criminal records

Offendors who have been pardoned and rcleased into thc community but whose criminal
rccord is used to grant them negativc policc clcarancc cortificatcs face considerable
challcnges in obtaining employment or accessing business opportunitics. The purpose of
imprisonment is reform and rehabilitation. Reformcd ex-offenders who arc not able to earn
an incorne arc at risk ol re-offcnding in order to survivc and it is thcrcfore important that they
bc facilitated to interact with society and havc equal opportunity as othcrs.
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licy recommendations

re is a nccd to redefine the policy and administrative circumstanccs under which thc
rds of reformcd offenders who have consistently shown good charactcr are maintained

rategles

(i) $ealing of criminal records

is recommcndcd that rehabilitatcd offenders be eligiblc to petition for the sealing and thc
ling of the said record il the oflcnder is convicted ol a defined offcncc. This is in line

th global bcst practice. This proposal il implementcd will facilitatc reformed offenders to
s employment, business and educational opportunities and reintegrate better into

iety. Thc implication of this provision is that the criminal record will not be used against
pardoncc as long as the pardonce is reformed. Howcver, the criminal record is not

troyed.

5. RESETTLEMENT AND REINTEGRATION OF PARDONED OFFENDER

nges

e Powcr of Mercy Advisory Committee conducls a post release monitoring and evaluation
gramne that cntails following up on pardon offcnders to assess how thcy are reintegrating
k into thc community. The lollow up also involvcs cngaging with kcy stakeholders at the
srocds. Thc Committee has notcd a number ofchallenges faced by pardoncd offenders:

(i) Lack of facilities for gradual reintegration

bilitatcd offenders requirc gradual reintegration into society supported with
chological, social and matcrial assistance along with supervision and conditions. These

s ease the offender's transition back to independent and self-sustained living and
the chances of recidivism, particularly for longer term offendcrs. A succcssful

gram of gradual reintcgration could include provision of interim/temporary
mmodation - such as halfway houses

(ii) Unacceptance by family and community

-offenders facc social stigma lrom their families and their home community. Without
lyorcommunity support, acccss to basic nceds such as clothing, shelter, lood and

tion becomes difficult lcading to destitution and the risk of falting back to crimc
survival increascs.

ii) Psychosocialchallenges

the time offenders are released from prison they may have advanccd in age and lost out on
nomic and social progress compared to their peers. This becomes a source of depression,

aod leolings of inferiority. This results in significant psychological burden on the
ased offcndcrs necessitating continuous psychosocial support
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(iv) Disinheritance

Whilc Articlc 40 of the Constitution prohibits the arbitrary dcprivation olpropcrty rightfully
owned, many offcnders arc disinherited by their families, and thcir propertics sold while thcy
are in prison, lcaving thc individuals landlcss and homclcss. This contributcs to a sense of
bittemess among thc pardoned offcndcrs and is a likely triggcr for aggravated family
conflicts which could rcsult in re-offending.

(v) Inadequate aftercare services

The struggle to adjust after imprisonmcnl is largcly a rcsult of limited aftcrcare service
pr,ovision to ex-offcnders. Aflercarc consists of regularly chccking on the offcndcr to see if
thcy are adjusting to the outsidc cnvironmcnt and hclping them deal with thc challenges
associated with rcscttlement and reintcgration. Provision of these scrviccs is however
hindered sevcrely by lack ofa legal and policy framework and inadequacy ofrcsources.

(vi) Inability to earn r livelihood

Many pardoned offcnders struggle to cam a livelihood duc to lack of necessary support from
thcir families and othcr stakeholdcrs. Also, the retention of criminal records limits the
opportunities that can be accessed by pardoncd offender.

Policy recommendation

Thcre is need for a comprehensivc framcwork to support thc rescttlement and rcintegration of
pardoned ollenders.

Strategies

(i) Aftercare Policy and Bill

The National Aflcrcare Policy and Bill bc developed and implemented by thc Correctional
Services.

(ii) Multi-agency Petitions Committees

Multi-Agency Petitions Committees bc cstablished in cach county to support thc rcsettlement
aid reintegration oI pardoned offcndcrs.

6. CONTRAVENTION OF PARDON CONDITIONS

Challenges

Thcrc is no clear procedure to covcr instances of failure by thc pardoned offendcrs to comply
with conditions of their release.

Policy recommendetion

lt is recommended that there be introduced a lramework for recall ofpardoned offenders who
breach the conditions oftheir releasc.
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Development of a framework for the implementation of Conditional Perdons

tlonal pardon entails the conditional placement of a pardoned offcnder into the
ity. Upon grant of a conditional pardon by the President, thc olfcnder will be
lrom prison and placed undcr the supervision on specified conditions, which the
will havc to accept prior to relcasc. A conditional pardon may be revoked where the
fails to fulfill conditions on which a pardon was granled. In such instanccs the
may be arrestcd and presented to a prison facility to serve thc remaining part olthe

leased

tence

who have been granted free pardon will be rcleased unconditionally. All other
who are granted pardon in the form of different reliels may be subject to

tions.

REMISSION UNDER SECTION 46 OF THE PfJSONS ACT

llenges

ission is a reduction ofthe lenglh ofa sentence eamed through good behaviour, entitling
offender to be released from imprisonment. The relevant provision of Article 133(l) is (d)

tting all or part of a punishment". (Challenge is the distinction ol remission as provided
article 133 and rcmission undcr scction 46 ofthe Prison Act).

icy recommendation

ission as provided for in Section 46 of the Prisons Act provides remission as a critical
ine managemenl and administration tool for prison officials to encourage rehabilitation
thus it should be retaincd.

tegler

elopment of a framcwork for remissions under Article I 33

Power of Mercy Advisory Committee will, where necessary, detcrminc tcrms and
itions ol remission of all or part of punishment based on criteria determincd by the

rttae

remigsion providcd for under Articlc 133 will be implemented separatcly from the
sions administered undcr the Prisons Act which providcs that an offender may earn a

sion olone third of thcir sentence.

ON4ITIZEN OFFENDERS AND KENYAN OFFENDERS IN FOREIGN
RISDICTIONS

lenger

ber of petitionors for the power of mcrcy are foreigncrs held in Kenyan prisons lor
offences. Currently, there is lack of a clear policy on non-citizen offenders and the

itiee has been engaging the offenders on a case-by-case basis. Considering the unique
tances ofthis category ofoffenders and taking into consideration views of the various
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stakeholdcrs in thc implementation of thc powcr of mercy, it is necessary to provide clear
guidclincs on how they will be engaged by thc Committec.

Policy recommendation

It is rccommendcd that forcigners serving jail terms in Kcnyan prisons bc eligible for thc
rclicfs provided undcr Articlc 133.

Strategies

(i) Development of guidelines for non-citizen offenders

Pardon is a privilege that may bc grantcd by Kcnya to citizens of another country for mutual
benefit. Such foreigncrs may be grantcd pardon with conditions that may includc that they bc
expatriatcd upon release. A loreigner cxpatriated from Kenya may be prohibited from
returning to Kenya until the rcmainder oflheir scntencc has lapscd.

(ii) Negotiation with other jurisdictions

It is proposed that the strategies provided for in this policy be the basis for negotiation with
othcr j urisdictions for the relcase of Kcnyan offcndcrs and that such negotiations be grounded
on the principle of reciprocity.

9. SUPERVISION OF PARDONED OFFENDERS

Chellenges

fhc existing lcgal framework provides for releasc from prison on conditions to bc fulfilled by
the pardoned offender. Howevcr, the law is silent on who should supcrvise the pardoned
offenders and lor how long. Stakeholdcrs arc generally concemed with the level of
supcrvision that is available for pardoncd offcndcrs. Also, there is no clear procedurc to
providc for the rcvoking of pardon duc to failure by the pardoned offcnders to comply with
$et conditions.

Policy recommendation

There is need lor thc dcvelopment of a lramc work that provides clarity on the supcrvision of
pardoned offcnders.

Stretegies

(D SupervisionFramework

Make amendments to lcgislation to provide for the supervision of pardoned offenders. This
includcs providing clarity on who may bc mandated to supervisc pardoned offenders. Providc
for a clause on revocation of pardon in thc case of breach of conditions by the pardoned
offender.

(iD lntroduction ofa New Parole System

It is recommended that a ncw system of Parole be introduced in thc country. Parolc is a lorm
olstrict conditional relcasc into the community under the supervision of a Parole Offrcer. The
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's freedom depends upon a risk assessment prior to release from prison and
tls compliance with the conditions imposed by a Parole Board upon release. An

who is on parole is still serving the sentence that was imposed by the court, and
reforp if the conditions of release are violated, the parole is revoked and the offender is

to prison to serve the balance of the sentence. The purpose of parole is to bring
$ back into the community in a manner that enables them to become productive

sdictfo
of the community, free ol a criminal lifestyle. Research conducted in other
ns has shown that prisoners who are granted parole have a lower tendency to

ffend than prisoners who are not placed on parole. Many jurisdictions have adopted and
lenrarted parole in recent times.

recoinmendations on parole are that:

(D

(iD

A new system ofparole be introduced;

The proposed parole system be implemented by a National Parole Board
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3.0

3.1

CHAPTER THREE

STRATEGIf,S FOR IMPLEMENTATION OF THE POWEROF MERCY IN
KENYA

This section discusscs the strategies and mcasurcs aimcd at giving full effect to Article I 33 of
the Constitution.

lntroduction

On the petition olany person, Article 133(t) ofthc Constitution provides for thc lour rclicfs
that the President may grant on the advicc ol thc Powcr ol Mercy Advisory Committec.
Thcse are-

(a) Free or conditional pardon to a person convicted ofan offence;

(b) Postponing the carrying out of a punishmcnt, cilhcr for a specified or
period;

(c) Substituting a less severc form ofpunishmenl; or

(d) Remitting all or part of a punishment.

indehnite

Commencing a petition

An application for the exercise of the powcr ol mcrcy shall be by a writtcn petition in the
prescribed form in accordance with the guidclincs and criteria prescribed in the form or
through the Electronic Petitions Management Information System. Howcvcr, a pctition that
provides the requisite information shall not bc incompetent only lor the reason that it docs not
accord strictly with the prescribed format.

Ellgibility to Iile a petition for exercise of mercy

A petition shall not be permitted wherc the person for whosc bcnefit it is made, is on
probation or serving a suspended sentcncc or whosc application for any judicial remedy such
as an appeal is pending belorc a court.

Consideration of petitions

The Committec has alt the necessary powers to determinc a pctition including calling for
evidence, conducting intcrvicws, carrying out invcstigalions and recciving and revicwing
neccssary reports from appropriatc government agencics and,/or offrcials beforc making
relevant recommendations to the Prcsidcnt.

The Committce may also consider whether the convicted criminal offender has served at least
one - third ola determinatc sentence pronounccd by a court and whsre a person is convicted
and senlcnced to imprisonmcnt lor lile or to dcath and their sentcnce has not been cffectcd,
has scrvcd for at least ten (10) ycars.

3.I.I FREE PARDON

A 'frec' pardon within the meaning of Articlc 133( I )(a) may be granted in very limited
special circumstances with thc effect thal the person's is released lrom prison without any
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nditions. The free pardon will be granted in limitcd and cxccptional circumstances, which
y include, where-

(i) Thc offender is a young person found to be culpable ofan offcnce beforc attaining the
agc of l8 years, except in cases olviolent offences:

ii) Thc offender is a foreigncr and is required to retum to homc country in thc interest of
diplomatic relations; and

ii) Thcrc is need to grant the offender a pardon in thc national interest.

the approval of the Prcsidcnt, thc offender shall be releascd unconditionally and the
rds lor the crime committed shall be sealed.

3 2 CONDITIONAL PARDON

tional pardon entails the conditional placement of a pardoncd offender into the
unity. Upon grant of a conditional pardon by the President, the offender will be

from prison and placed under the supervision of a Probation Officer on specified
tiong which the offender will have to acccpt prior to rclcase from prison.

of conditional pardon

tiural pardon may be revokcd where the offcnder fails to fulfill conditions on which a
was granted. In such instances thc offender may be anested and presented to a prison

ty to Serve the rcmaining part ofthe scntence.

SEALING OF CRIMINAL RECORDS

itional pardon may be granted through thc sealing of the offender's criminal records in
ationll criminal data base. Thc relief will be availablc for persons who have been
ned or persons convicted of offcnccs and havc successfully scrvcd the prison sentcnce
ve remained crime free after releasc from prison.

lity

s convicted of a misdcmeanor or petty offences will bc cligible to petition for sealing
rc-cords three (3) years after complction of a custodial sentence and payment ol any

ted flnc. Thc individual will be rcquircd not to have committcd a crime during the
car period

o
a

(s)
T

o

convicted of felony offences wilt be eligible for thc relicf after completion of a five
period after complction of a custodial sentencc and payment ofany associated fines.
vidual will be rcquircd not to havc commitled a crimc during the five-year period.

D the serious public safety risk associated with rcpeat offendcrs (those who have
co two or more felonics for which they have becn sentenccd to imprisonment), sex

e.g. those convicted for rape, dc{ilement, cxploitation), and violent offenders who
ous bodily harm to a victim, a conditional pardon in the form ofsealing of records

1g ilable to such offenders until after a period of fiftecn ycars with no further criminal
ons, completion ola prison sentence and paymcnt ofany associated finc.

(

con
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In all cascs, the offenders will makc an application to thc Powcr of Mercy Advisory
Commillee. Thcy will bc requircd to providc cvidcncc that thcy have bccn of good conduct
sincc thcir rclcasc lrom prison. Towards this cnd, petitioncrs may bc rcquired to provide an

affidavit of a probation o{ficcr or a rcligious lcadcr, community lcader, national
administration official or any othcr person of good standing in the community attesting to
their rehabilitation.

Unsealing of records

The suspendcd criminal records will bc activatcd in the criminal rccords database in thc evcnt
thc pardoned individual is convicted ofan offence.

3.3 POSTPONING OF THE CARRYING OUT OF A PUNISHMENT

This is thc suspension of a punishment imposcd by a court in rclation 1o a crime for a definitc
or indefinitc period as the Prcsidsnt may determine. Ccncrally, some of the exccptional
circumstances under which an olTcndcr could apply for postponement of their punishment
includc, on mcdical grounds or in the national interest.

Conditions for release

Offcndcrs who have been granted mercy in thc form of postponing of their punishmcnt will
bc placed under the supcrvision ol probation officcrs. These offcnders must comply with all
standard conditions ofrelease as well as any spccial conditions imposcd.

3.4 SUBSTITUTING A LESS SEVERE FOR}{ OF PUNISHMENT

Substituting a less sevcre form of punishment also referred to as Commutation rcfcrs to the
rcplacement of a less scvcrc punishmcnt for a judicially imposed scntcnce. Substitution docs
no1 nccessarily lead to a relicf of all legal consequences, rather it is simply a change in the
typc ol punishmcnt. This could bc replacemcnt of thc lorm of sentence e.g. from dcath
sentence to lifc imprisonmcnt or rcduction olprison timc. Substitution may be grantcd-

(a) On compassionatc grounds; or

(b) Where the Commissioner Gcncral Prisons pctitions for mass commutations on behalf
of convictcd offenders

In both instances the Petitions Officer in each prison facility witl process pctitions lor
consideration by the Power of Mcrcy Advisory Committcc. Thc Cornmittcc will coordinate
with-

(a) The Prisons Servicc to identily offenders whose scntences ought to be considcred and
reasons for considcration;

(b) Probalion and Aftercare Scrvices for post-releasc supcrvision in thc community.

3.5 REMISSIONS OF ALL OR PART OF A PUNISHMENT

Remission of all or part of punishment within the meaning of Article 133 of thc
Constitutionrcfcrs to the canccllation or cxlinguishment ofall or part of a pcnalty imposcd on
thc petitioner by a court. Thc remission may be grantcd without conditions or with conditions
which the petitioner will have to accept prior to releasc lrom prison.
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ission will bc granted on grounds of good conduct and industry, cxceptional merit,
erability, pcrmancnt ill health or other special considcrations. Applications for remission
ll or part of punishment shall bc made through thc petitions officer in a prison facility.Thc
er of Mcrcy Advisory Committcc will, where necessary, dctermine tcrms and conditions

ission of all or part of punishmcnt based on critcria dctermined by thc Committee

remission provided for under Article 133 will bc implemented separatcly from the
ssions administered under the Prisons Act, which provides that an offendcr may eam a
ssion ofone third oftheir sentence. However, it is nccessary to note that the laws will be

lied in a complementary manner

I Types of Remission

ission will cither be conditional or unconditional depending on circumstanccs, industry
conduct ofthc offbnder.

condftional remission

enders with a clean record ofdiscipline shall be automatically released without conditions
upervision in thc community, so that all of the remainder of their term of punishment is
tted, with no possibility of revocation.

ndltional remisslon

ned offcndcrs who have been granted conditional remission will be issued with a
itional Remission Order (CRO) in addition to a Pardon Warrant. The CRO will be valid
thc end of thcir sentences. Thc pardoned offendcrs will be under thc supervision of

bation olTicers during the remission pcriod.

.2. Revocation of remission

tion 47 of thc Prisons Acl providcs for the imposition ofa supervision ordcr in respect of
ndert who are discharged from prison. Such an ordcr is compulsory in respect of repeat

, and is at the discrction of the Commissioncr for other offendcrs "where he
idert it ncccssary or desirable in the interests of thc rchabilitation of that prisoner." The

is "subjcct to such terms and conditions as may be prescribed", and any offender who
aches thesc conditions may havc thcir remission rcvokcd and be retumcd !o incarceration
enders grantcd conditional remission under Articlc 133 ofthe Constitution will be subjcct

se provlslons

ditiohal remission may be rcvokcd if the offender re-offends or othcrwisc shows gross
nduct or rcpcatedly breaches thc conditions ol relcasc. Once a conditional rcmission is

oked, the CRO will be recallcd and the offendcr will be arrested and prcsented to the
prison facility. Depending on the circumslanccs, the offender may have to serve the

ining part of thc senlence as indicated in the Conditional Remission Order (CRO).

PRISON BASED PETITIONS SUB _ COMMITTEES

h prison facility will establish a Prison Based Petitions Sub-Committcc comprising the
tcer in Charge of the prison facility, Petitions Officcr, Documentation O(ficer, Welfarc

3

lcer and a Probation Officer.
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Thc Officer in Charge in each prison facility shall be thc chairperson of the sub-committee
and shalt havc thc powcr to co-opt any othcr stakcholder from the intcrnal mcchanism of the
prison 1o the sub-commitlee. The Petitions O{ficcr will bc the sccrctary to the sub-committce
and will report to the Power of Mercy Advisory Committce. Thc sub-committce will advise
thc olfenders on how to apply for pardon.

The sub-committcc will also be rcsponsiblc for cnsuring all the necessary documcntation
requircd for a petition is in place and for coordinating with the POMAC Committee to
arrange lor interviews with petitioners lor pardon.

3.7 SUPERVISION AND MONITOR]NG

All pardoned offenders will be supcrviscd and monitored by thc Probation and Aftercare
Scrvice in accordancc with the set conditions for the period specilied in the Pardon Warrant.

lntensive Supervision

Intensive supervision is a way of releasing an offender back into the community while
maintaining scvcre rcstrictions. Depending on the circumstanccs, some pardoncd offenders
may be subject to intensive supervision upon their rclcasc from prison. In such cases, the
Probation Servicc will bc supported by the Police Servicc, thc Prison Servicc and National
government administrative officers in supcrvising and monitoring of the pardoncd offender.
In such instanccs, the conditions for rclcasc of the offender containcd in the pardon warrant
will expressly stipulatc that he/she will be subject to intensivc supervision for a givcn pcriod
and the oflender will have to accept the conditions prior to their release from prison. A copy
of the pardon warrant will be scnt with the respective County Commissioncr, County
Probation Director, County Policc Commandcr and County Prison Commandcr to make
arrangements lor supcrvision and monitoring of the pardoncd offender.

3.9 RESETTLEMENT AND REINTEGRATION SUPPORT

The Probation and Altercare Service shall provide aftercare support to the offcndcrs granted
pardon to facilitate their successful resettlement and reintcgration. In this regard i1 is
anticipated that the Aflercare Policy and Bill will be developed and cnactcd by the
Correctional Serviccs to provide lor a legal framework for the provision ofaftercare scrvices
to rcleased offenders. Thc Probation and Aftercare Service will be supportcd by the County
Multi Agency Petilions Commitl,ees.

3.IO COUNTY MULTI.AGENCY PETITIONSCOMMITTEES

Thcre will be cslablishcd in each of thc counties a County Multi-Agency Petitions Committee
working under the County Commissioncr to cnhance vetting ofpctitioners and to support the
Probation and Aftercarc Service in thc rcscttlement and reintegration of pardoned offenders.
The membership of the Committees will comprise state and non-s1a1e actors.

Functions of the committees

(a) Sensitize the community on powcr of mercy as a mcans to improve acccptability of
olfenders.

(b) Develop stratcgies to address stigma faced by ofl'enders.
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(c) Facilitatc thc dcvelopmcnt of substantivc partnerships between stakeholder
organizations to lacilitate rcscttlement and reintcgration ofpardoned offendcrs.

(d) Strenglhen the capacity of thc community to be an active partncr in resettlement and
reintegration ol offcnders.

(e) Providc inlormation as may bc required to support the pctition proccss.

(Q Support the Probation Servicc in moniloring of pardoned offenders.

mposition of the County Multi-Agency Petitions Committees

membership of the committee may comprise;

unty Commissioner - Chairperson

ty Security Committee

ty Commandcr Prisons

tive of the County Govcmment

ty Director ol Health Services

reseftatives of NGO'VCivil Society

reserfl2tive Inter Religious Council of Kcnya

Community Leaders

necessary, a reprcsentative from the Children's Dcpartment

other person deemed fit by thc Chairperson

Coonty Director of Probatlon and Aftercare shall be the Secretary to the
mlthe

VICTIM PARTICIPATION

re the relicf sought rclates to a conviction for a lclony in which there was a victim and
Committee detcrmines that thcre's need to contact thc victim, reasonable efforts will bc

to notify thc victim. The victim notified shall be cntitled to make representations to thc
mittee and may submit a victim impact statement either orally or in writing.

NON-CITIZEN OFFENDERS

igners sewing jail tcrms in Kenyan prisons arc cligible for the reliefs provided in this
y on condition that they may be expatriated upon release. A foreigner cxpatriated from

ya will be prohibited from returning to Kenya until thc probationary pcriod (remainder of
sentence) has lapscd. The frameworks in this policy may form the basis for bilateral

tiations with other jurisdictions for the samc rcliefs to be available to Kenyans
sonod in lorcign countries.
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3.13 PARDON WARRANT

A pardon warrant is an order liom the Prcsidcnt indicating that an ofl'cndcr has bccn grantcd
a pardon. Thc pardon warrant also conlains rclcvant infomration including thc typc of rclicf
that has bccn granted 1o the ollcndcr and thc conditions that thc offendcr has to abidc by lbr a
spccilic pcriod of timc.
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CHAPTER FOUR

POLICY CO-ORDINATION AND IMPLEMENTATION FRAMEWORK

I Introduction

s framework aims at enhancing efficiency and cffectiveness by promoting collaborative
between stakeholders in the implcmentation ol Article 133. Thc lramcwork details

itutional linkages that will be critical to the succcssfirl implementation of the power of
policy. Thc lramework allocates some of the core functions and duties that need to be

by key stakcholdcrs. It will also map out kcy actors and accordingly clarify their
and responsibilities in the policy implcmentation

,2. Policy objectives:

(a) To address any overlaps by atigning the operations of POMAC and its partner
agencies with thc provisions ofArticle 133 ofthe Constitution.

(b) To provide clarity on roles and responsibilitics of stakeholders in the administration
ofpower ofmercy.

.3. Policy stetements

(a) The Committee will develop mechanisms for strengthening co-operation with all
stakeholders.

) The Committec shall hold regular stakeholdcr engagement and sensitization forums.

INSTITUTIONAL LINKAGES OF THE POWER OF MERCY

The President

ine with the Constitution the Prcsidcnt will:

a) Appoint the mcmbcrs of the Power of Mercy Advisory Committee pursuant to advice
by a selection pancl; and

Exercise the Power ol Mercy in accordance with Article 133 of thc Constitution.

Power of Mercy Advisory Committee

Power of Mcrcy Advisory Committe.e will be the central body in the administration of
power of mercy, with advisory and coordination rolc. The Committee will, in accordance

Article 133 advice the President on offcndcrs to benefit from free pardon or conditional
n, postponing thc carrying out of a punishment either for a specified or indefinite

od, substituting of a lcss severe form of punishmen! and remission ol all or part of a

ishment. In addition to the Committee's functions to advise the President on the exercise
ower of Mcrcy and taking into account thc views of the victims of thc offcnce in respect
hich it is considcring making recommendations to the President, the Committee shall-

Advice the Directorate of Criminal lnvestigations to seal criminal records of the
petitioner, wherc such a pardon is granted;

o
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(b) Establish regional officcs and deploy Pctitions Officers to correctional facilitics. The

officers will:

(i) Provide sccretariat services to Prison Bascd Pctitions Sub Committccs in the
laciliticsl

Sensitize prison officials on the power of mercy and petition process;

Sensitize olfenders on the power of mercy;

Process petitions for consideration by thc Committee;

Compile rehabilitation reports on petitioncrs for mercy and submit to the Power
of Mercy Advisory Committee;

Maintain register of pctitioners and their transfers between corrcctional facilities;
and

In case of mentally ill offenders who havc petitioned for mercy, liaisc with the
health facility to which the offendcr is committed lor timely submission of
assessment reports.

(ii)

(iii)
(iv)

(v)

(vi)

(vii)

(c) Liaise with corrcctional facilities for relcase of bencficiaries ofthe reliefs provided in
this policy.

(d) Liaise with Probation and Altercare Serviccs for provision of the psychosocial
support necessary lor resettlement and rcintegration ofpardoned oilcnders.

(c) Liaise with Probation and Aftercare Scrviccs and other relevanl agencics for the
purposes of supcrvision and monitoring of pardoncd offenders.

(f) Undertake or commission research and collecl data on matters relating to the power ol
mcrcy.

(g) Carry out any necessary invcstigations requircd to makc a determination on a petition
for power of mercy.

(h) Partner with Statc and non-state aclors to cducatc the public on the nature and
implications of thc Powcr of Mercy.

Thc Secretary shall be thc authorized and accounting olficer for thc Powcr of Mercy
Advisory Committee.

3. Attorney General's Office end Department of Justice

By virtuc of Article 133(2) (a) of the Constitution, Thc Attomcy-General is the chairperson
ol thc Committee, and the Ofiicc of the Attorncy Gcncral providcs legal advicc to the
Committee.

4. Ministry of Interior and Coordination of National Government

Statc Dcpartment lor Corrcctional Services

By virtue of Articlc 133(2) (a) of the Constitution, the Cabinet Secretary responsible for
Correctional Services is a standing member of the Powcr of Mercy Advisory Committce.
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) State Department for Interne! Security and National Administration

national governmcnt administration officers provide background information on
itioners for mercy. The of|rccrs also suppo( the monitoring, rcsettlemcnt and reintegration
offenders who have bccn granted mercy.

) Kenya Prisons Service

Kenya Prisons Scrvice hosts pctitioners for mercy at correctional facilities. Thc Prisons
rvice also provides information rcquired in rcgard to pctitioners for the exercise of mercy.

Prison Scrvice may also bc co-opted to suppo( the monitoring and supervision of
onod offcnders pursuant to scction 47 of lhc Prisons Acl.

) Probetion and After Care Service

e Probation and Aftcrcare Service provides social information in the form of reports on
to thc Committee. PACS is also responsible lor monitoring and supervision in

ition to supporting the resettlcment and reintegration of offenders who havc bcen granted
rcy.

Ministry of Health

edical olficers including psychiatrists and other mental hcalth professionals conduct risk
essments and provide to the Committee with progress repo(s which includc
mmendations in rcspect olpetitioners who are held in mental health facilities.

National Police Service

e Dircctorate of Criminal Invcstigations vcts offendcrs who arc being considered lor
ercise of the power of mercy by providing criminal rccords to the Committee. The DCI
ill also bc responsible for the scaling of criminal records lor offcnders who have been

nted pardon- Additionally, thc National Police Servicc may be co-opted to support thc
bation Scrvice in monitoring and supervising of pardoned offenders.

National Intelligence Service

e National Intelligencc Servicc vets all pctitioners bcing considercd for mercy to ensurc
t the intcrests of the State are proteclEd.

Oflice of the Director of Public Prosecutions

ODPP provides thc Committcc with prosccutorial rccords relevant to a petition for powcr
mercy, which may include victim information or specific information on a petitioner

Judiciary

Judiciary is the custodian of all court records, and provides thc Committec with court
cords including judgmenls passcd by courts in respect ofcach petitioner.

31



10. National Council on the Administration of Justice

The Committec works with thc NCAJ to coordinatc with justicc scctor agencics involvcd in
implcmcntation of the powcr of mercy.

ll. Witness Protection Agency

Thc Witncss Protcction Agcncy provides the Committcc with advicc on pctitioners for mercy
on a casc-by-casc basis as relcvant in thq circumslanccs.

12. Victim Protection Board

Victims and their families arc entitled to participatc in the Petition Proccss and may submit
an impact statemcnt cithcr orally or in writing. Thc Victim Protcction Board supports victim
participation in Committee processes.

13. National Assembly

The Committec submits its Annual Repo( to Parliamcnt for rcvicw.

14. Office of the Auditor General

The Oflice of thc Auditor Gcneral audits thc financial statements of the Committee.

15. Kenya National Commission on Human Rights

The KNCHR rcvicws the Committcc's and stakcholdcr practices to cnsure that the
fundamcntal rights and lrcedoms of pctitioners arc obscrved, rcspected, protccted, promoted
and futfilled.

15. Kenya Law Reform Commission

The Committce partners with thc Kenya Law Relorm Commission to strengthen its legal
lramework.

17. National Crime Research Centre

The Committee partners with the National Crime Rescarch Centxc to conduct rcsearch rclatcd
to thc power of mcrcy.

lE. National Community Service Orders Committee

The National Community Service Orders Committcc partners with the Committee in the
proccssing of offcndcrs whose sentenccs may be commuted to community servicc for the
remindcr of their scntcnces.

19. Council of Governors

Thc Committee through the Council of Governors engages county governmcnts to provide
suppo( for thc rc-integration and resettlemcnt oloffendcrs who have been granted mercy,
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The Public

ben of the public are key stakeholdcn in the resettlement and re-integration of
who are released into the community lhrough exercisc of the power of mercy.

Non-State Actors

Cor4mittee partners with non-govcrnmental organizations that have established linkages
cotrrectional services, including religious organisations and community-based

Uons

1 The Media

media acts as an important means by which the Committee publicizes and disseminates
On on the power of mercy.

Dirty to Cooperate

of the application of this framework, the two levels of government shall co-operate
suppQrt the institutions established under the Policy and any related statutes to ensure
tive discharge of their respective mandate.
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5.0 CHAPTER FIVE

5.I MONITORING AND EVALUATION

The Power of Mercy Policy will be guidcd by thc National Monitoring and Evaluation Policy
and other relcvant policics. The National Monitoring and Evalualion Policy provides for the
roles and responsibilities ofall stalc and non-statc institutions in the implementation o[public
projects and programmcs by cnhancing accountability, eflicicncy, cffectiveness, transparency
and utility. ln ordcr for thc Power of Mcrcy Advisory Committec to eflectively monitor and
cvaluatc thc status of implcmcntation of thc policy, the following intcrventions will bc put in
placc:

Research

Thc Committec will rcgularly conduct rcsearch on -

(a) bcst practices and trends in thc administration of the power of mercy intemationally
and regionally;

(b) thc national social, economic, political, legal and institutional landscape relcvant to
implcmcntation of this Policy, and analyze all information gathercd to ensure
relevance.

Reporting

Thc Committec shall prepare and submit to the Prcsidcnt and to Parliament an Annual Report
of its activities and outcomes at thc end ofcach financial year.

Periodic reporting to thc Commitlee's stakcholders shall bc underlaken through the
Committce's Strategic Plans.

Review

This Policy shall receive a mid-term revicw in two (2) years and a long-term review in fivc
(5) yean. Ad hoc reviews may nonethclcss bc undertaken from time to time whenever there is
a substantive changc in the lcga[, policy or institutional landscapc.
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CHAPTER SIX

RECCOMENDATIONS

benefits of implementing the policy recommendations

l. Economic Benelits

g to statistics providcd by the Prisons Service, the costs ol incarcerating an offendcr
the Kenyan prison system, including meals, clothing, mcdical and other costs is

funately 240 KSh. each day. This means that every offcnder costs the govemment, and
tely taxpayers, 87,600 KSh. per ycar. These costs tend to increase considerably as the

advance in agc. Thc prison administration as well provides inmates with various
ilitation programmcs including formal education, vocational training and counscling

h have budgetary implications.

rding to statistics provided by the Prisons Scrvicc, Kenyan prisons are ovcrpopulated
and average population that is double the capacity ofthe ovcrstrctched facilities.

necessary to use altemativcs to imprisonment to divert offenders by removing those who
not necessarily be in prison. These include petty llrst-time offcnders and thosc who have

long periods in prison and have shown good character

r of Mercy

te, l0r4l9 offenders on short sentences ol less than thrce ycars have been released
the power of mercy. In addition, 199 long term offenders majority of whom werc on

sonment havc also been released through the grant of pardon. This has resulted in
tial cost savings for the govemment.

erefore envisaged that, by placing rehabilitated offenders who have served a significant
n of their sentence in the community through the strategies proposcd in this policy, the
tional systcm and the taxpayer will be relieved o[a significant financial burden

ecommic benefits of implementing the pollcy recommendations

Adoption of Multi-agency epproach

This policy proposes a multi-agency approach to thc implemcntation of the power of
mercy. This is a proven cost-effective stratcgy that promotes collaborative synergy
betwecn stakeholders

Prison overcrowding

The proposcd strategics can be applied to address overcrowding in prisons without
compromising on public safiety

Use of existing government structures

The oountry has extensive security and administrativc machinery at national, regional,
county, sub-county and grassroots level that can be mobiliscd to implement some of

(

c
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the proposcd strategies such as enhanccd monitoring of rclcased offenders with
minimal cost implications.

2. Social Benefits

(a) f,nhanced public safety

The adoption ol a ncw framework lor supervision and monitoring of released
offenders and the revocation of the release order when conditions ol releasc are not
complied with will contribute towards improvcd public safety as compared to the
curent practice where majority of offendcrs arc rclcascd from prison with minimal or
no supervision.

(b) Resettlement and reintegration support for released offenders

By providing assislance 10 suppo( resettlemcnt as proposed in this policy, the
pardoned offender has a better chance of being successfully reintcgrated in the
community. This will ultimately result in a reduction of the overall rate of crime

(c) Improved prison disclpline

Thc possibility ofbeing granted a pardon providcs a strong incentive for offenders to
comply with prison rulcs and participate in rehabilitation programmes.

(d) lmproved prison rehabllitedon progremmes

The policy advocates for thc structured early release of reformed offenders who have
consistcntly shown good character. By adopting thc proposed approach, thc Prison
Service will be able to free up more resources that can be uscd to provide quality
rehabilitation and treatmcnt programmes for hardcore criminal offenders.

I
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