
A.h a

PAR MENT 0F KE

A
t(lr t8

.i,

,'\I d

I

THE NATIONAL,,\SSEMBLY

TWELFTH PARLIAMITINT-SECOND SESSION

DEPARTMENTAL COMMITTEE ON FINANC]E ANT)

NATIONAL PLANNII{G

RE,PORT ON THE PUBLIC PRIVATE PARTNE,RSHIPS (AMENDUIEN'I-) tsI[.L,

2017

D irec'to rule of Co mm itt ee Se rv ic es
'l'he NuI ionaI A.sl;emb lt'.
Parliunrcnl Btrilclings. ('onlinentul Ilou:;a. Roottr 102
NAIROBI

t



t It

'rA BLFI 0t' coN't'ltNTs

ABBREVIA'fIONS

C'I-IAIRPERSON'S FOREWORD,...............

l:XECUl'lVE SUI\4MARY ................

r .0 r.s'r'A tlLts l-tM ENl' oF THE coM M [r-f EF, .......,..........

l.l MANDAI ti OF THE COMMI'[-|L]E........

I .2 COMMI]'TEE N,lEMBE.I{S[II I},. ....

I. i CC)M\/l'l-T'Et'l SIICRE] ARlr\.i

1.0 ('oNSil)frRA.l'toN oF i't-{t. trt!.[. ..

2, i BACK(;ROI-INL) INF()RMI\-I'iLIN . .. .....,

].2 ('I-AUS[ BY ('LALISE ANAI,\'SIS......,..

1.0 Pt I BI-lC- PAR l'ICIPA'f IOn' .........

i.I COl..jN(lll. OF (iOVITRNOI(S . .......

-i.:'tl tE rNSTl'l'tl fF- OF S(X-li\1. At (l0liN i atllLll Y I'ISA }.

J.:}'TI-IE NAI'IONAL T'R[]AST' iT\

.I.{J CC)MMIT'IEE'S STAGt, AMt:NT)N4L]N'iS

.... 3

,,,.4

.... 5

....6

,.',6

,..,7

,',,7

....8.

,.. 8

.',.8

..14

. 1.4

,,79

..21.

..24

Repart on the Public Private Partnetshtps (Amendment) Brli, 2017 - Finance and National Planning
2

a

(



ABBREVIATIONS

PPP

CoG

TISA

BPS

PFM

CS

Public Private Partnerships

CounciI ol'(iovernors

-l'hc 
Institute ol' Social r\ccountabilitv

Budget Policy' Statement

Public Finance Management

Cabinet Secrc:tary

)

I

I

, Repoft on the Public Private Partnerships (Arnendment) Bill, 2017 - Finance and National Planning
3



CHAIRPERSON'S FOIT T]W$ tI I}

'['his reprort contains the Comnritl.cc's proceerli:rs.- olthe corrsidrration olthePublic Private Partnerships

(Arnendmerlt) Bill. 2017. National Asscnibly t3ilr No.52',r,a' i:i"il',iisnetl on 29th Decembcr.2017 and

read a irirst'['imr: on l4th February.20l8. lrr piricessing thd Bill. thc (]ornrnittee invited comments from

thc'public by placing adverlisements in thc Dni!.l Nation and Stanclarcl Ncr,vspapers on lgtl'Febmary

301 Spursuant to Arlicle I I 8 of' the Constitution. 'l-hree institutions submitted memoranda for

consideration hy the Committcc.. l'hc Cornniittce iras since adopted the stakeholders'arnendmr'uts lirr

intrnduction into thc Bill durinu tite (-lrrrlrnrirtrr() Silqe <rIthc'I]rri"

lr: con:,idelrnrl tlrc tlill. thc L'on:niilcc n.rtccl tli;rt til.: f:lili lccks lrt;r!ncr-1{J thc PubJic Private Pannershiirs

rcl" l{) ll. tt; f(:coglliZc cultiil\,,{,!r\,.'iljii-ri:r-li:; irs rJi:tlilt,t {riilirilctui;1 aui[r.'ritieS f,lr pirhlio-pri .1il,

1;altncrslrips projccts.'i'o achier,c lii:i ilri: Ljili iriakcr' pt'r>rir,ir-rn. rrr grridelitlcs to be made ir;i the

('abinct Secrctarv to thcilitatc thc n-ulnner in 'llri,:h coLlnty ,soi'crrrn'r(rnts nia), deal with public-private

p rrtnerships arrarlgements.

( ),n irehail'of tirc l)cpartmcntal C'<lrirlittc.-r cn i-iir":ncc i,rrd Nationilr i)1.:'nnirrg,altri pursllant to provisicrns

()i-Standing Ordc-r 199 (6). it is mv pleasant pnvilcgre gncl lronour to present to this Flouse the Report of

tlrc (lornmittec on its considr:ration ril'thc Pr.blic llrivatc Pirrtnerships (,^.mendrnent) 8i11. 2017.

J'hc ('ommittee is gratelul to the Ollices oi'lhc S;leaker ar,<i the C'lerk of the National Assenrbly forthe

It,gistical antl tcchnical supporl irccorile:d tti it iluring its sittings. '[hc (]o,-nmittee wishes to thank the

slakeholders tbr their participation irr scrutinizing the Bil[.

l'inall1. i rvish to express rny appreciation to thc llonorable lVlem[rers of the Committee who nrade

uselul uontrihrrlitrr-rs tou'ards the prr:palalion an,.l irroductior: af this report.

SIGNB ATE..,..

.THE HON..IOSEPH LIMO, MP

CHAIRPERS(IN

DEPARTMENTAI- (]0MMI.TTEI.: ON I.-INANCF. A)tID NA'IIONAL PLANNING
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EXECUTIVE SUMMARY

The Public Private Partnerships (Arnendnrent) Bill.2017, rvas published on 29th December.20l7 and

read a First Time on 14th February.20l8 and thereafter conrmitted to the Departmental Committee on

Finance and National Planning for consideration pursuant to Standing Order 127. ThePublic Private

Partnerships (Amendment) Bill.20lTseeks toamend the Public Private Partnerships Act.20l3, to

recognize county governments as distinct contracting authorities for public-private partnerships projects.

To achieve this, the Bill makes provisions for guidelines to be made by the Cabinet Secretary to

facilitate the manner in which county governments may deal with public-private partnerships

arrangements.

The Bill delegates legislative powers to the Cabinet Secretary. It does not limit any fundamental rights

and freedoms. The Bill affects the functions of the county governments as set out in the Fourth Schedule

of the Constitution and is therefore a Bill concerning counties tbr purposes of the Standing Orders. The

Bill is a money Bill within the meaning of Article 114 of the Constitution.

ln processing the Bill, the Committee invited comments fiom the public by placing advefiisements in the

Daily Nation and Standard newspapers on Mondaylgth February 2Ol8 pursuant to Article ll8 of the

Constitution. On expiry of the period to submit memoranda the Cornmittee had received memoranda

from three stakeholders fbr consideration. All their proposals u'ere discussed in a stakeholder's meeting

held on Friday 23'dMarch,20l8 at Flamingo Beach Hotel and Spa, Mombasa pursuant to Article I l8 of'

the Constitution. The following stakeholders submitted their memoranda:

1 . The Council of Governors (CloG)

2. The Institute for Social Accountability (T'lSA)

3. The National Treasury

t

a
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I.O ESTABLISHMENT OF'TII[: CON{MIT'TEBJ
The Departlncntal Committee on f'iurncri .t, l\iationarl Planning, is one of the fifteen Departmental

Committees of the National ,Assc-rnbir esiablishcd urrdi:r Standing Order 216 whose mandates

pursuant to the Standing Order 216 (5) arc as fbllows:

a) To investigate" inquire into, and rcporl on all nrattcrs rclating to the mandate, management"

activities. administratiorr. rrperalions lnrl cstin:a1e,s oi the assigned ministries and

depafiments;

tl) -l-o 
"-tud.r'thc 

progi:iililrrr: iii)cl pitlrcr irlr.isi:li-,i,:, r:i'\4irristries and riepartrrtents and thr-

etibclivcness ol thcil iutpic;ncrt:llrr.rii:

c) 'I'o study and rclit'rr a!l tht legislation l'eft:rre<i to it;

d) fo study'. access and arralyze the relative success ol'the iVlinistries and departments as

mcasured by the results ohtained rrs corrpared v,ith their stuted obiectives;

e) T'o irl'estigate ancl i;rquir'c intt' oli nrcite,'s reiaiirr6r i(l the assigned Ministries anri

departrncnts as thcy iir;l'y r,|,.:C:lrr rl('c(:S:lrirlr,. ilrrr.l as may he |etl'rrrct tU them by the Hrluse:

t) Io vel ancl rcport on ali irppoirrtrner,ts w'here thc C\)nstitution or an1, law requires the

Natitrnal Ott.illrll to itnpiovc. r-')icl:tll, tll'.)ij$ '-lildei Standing Ui'tlcr No.204 (Cornmittee on

appointments):

( la ) -l'o,:ranrine 
freaties. rtlre('nrcill :i ir!l(l (:(.)n\'cntions:,

g) Tcr make reports and re:cilinnicndations to the Huuse as olten as possible" including

recrlffi rlefldation oI' proposecl legislation:

h) 'l'o consider reports of (1,.'mnrissions and lnc1.r.'penclcnl Offices submitted to the llouse

pursuant to thr: l:rovisirrn> of Artit:lc 154 of tlrc Constitrttiorr: and

i) ['o exanrine any questions ririsei bi' iVlenrberS crr.l c matter rvithin its mandate.

I.I MANDATE OF THE COMMITTEE
In accordancc with the Second Schedule of the Standing Orders. the Ct'rnrmittee is mandated to consider.

Public finance. Monetarl' policies. I'r.rblic deht. Irinancial institulions (excluding those in securities

r.xchange)" Investment ancl divestiture policies. Pricing policir:s, Banking, Insurance, Population revenue

policies including taxation and National planning and developrnent.

ln executing its mandate. the (."omnritlt:c r.rlerSscS tlie I'rrliowing grJv'irnntent Ministries:

Repoft on the Public Private Parlnership:s (l\tnenrlment) Bill. 2-017 * Finance anci National Planning
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The National Treasury

Ministry of Devolution and Planning

1.2 COMMITTEE MEMBERSHIP
The Committee on Finance and National Planning was constituted by the House in December,2017

, ffid comprises of the following Members:-

l. The Hon. Joseph K. Limo, MP - Chairperson

2. The Hon. Isaac W. Ndirangu - Vice-Chairperson

3. The Hon. Jimmy O. Angwenyi, MP

4. The Hon. Alfred W. Sambu, MP

, 5..Jhe Hon. Enoch Kibunguchy, MP'-u

6. The Hon. Shakeel S. Ahmed. MP

7...The Hon. Abdul R. Dawood, MP

8. The Hon. Daniel E. Nanok, MP

9. The Hon. Andrew A. Okuome, MP
J:'

l :i l0' The Hon. David M. Mboni, MP ..
I t t. The Hon. Francis K. Kimani, MP i
tI tZ. The Hon. Joseph M. Oyula, MP

13. The Hon. Joshua C. Kandie, MP

14. The Hon. Lydia H. Mizighi. MP

15. The Hon. Mohamed A. Mohamed, MP

16. The Hon. Purity W. Ngirici, MP

17. The Hon. Samuel Atandi, MP

18. The Hon. Stanley M.Muthama, MP

1.3 COMMITTEE SECRETARIAT
1. Ms. Leah W. Mwaura - First Clerk Assistant/Lead Clerk

2. Ms. Laureen Wesonga - ThirdClerk Assistant

3. Mr. Josephat Motonu - Fiscal Analyst III
4. Ms. Lynette Otieno - Legal Counsel II
5. Mr. Chelang'a Maiyo - Research& Policy Analyst III

l.
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t

7

t

Repoft on the Public Private Partnerships (Amendment) Bill, 2017 - Finance and National Planning



It

2.0 CONSIDERATION OF'TIIII, BI[,L

2.I BACKGROU ND INFOIT}{ ATION
The Public Private Partnerships (Amcntlrri(-nt) Ilill" 20i7, wiis liriirlistretl on 29th December.20l7 ancl

reacl a First Tirne on l4th Febrrrarv.20lli and ihcreafier conrmittcrl to thc Departmental Committee on

Finance and National Planning lbr consrderation irursuant to Standirig ()der'127.

ln processing the llill. the Committce invitcii r:umments tionr the 51a(sholders pursuant to Anicle l l8 of

tlre Constitution. J'hree insrirutirrrr:, r",:ripiirrticcl h1 '*otding, thcir ntcrnuranr.la to the Committee tor

c,-rnsider:tiou. fh.: L'onrnliitcc h,.'1,: a ",rirl.rir,-,ii-irl". irrcetittg (rrt !'-r1(lr\ 2.i"l5a3tr1r.20lft at hlamir,go

r:rr)l.crence. 'I'he National 'freasun artcl tirc CounciI ot'Govcinors.

2.2 CL.A.USE BY CLAI"JSE ANAL,YSIS
Clause I

Ihis ,\ct nray be citcd as the Publi* t)ri'"A'-e liarlrr':rrnips (Amendnrcntl .\ct.2017

Clluse 2

This ('[ause proposcs.

a) l)elcting the clcfir'itir)n cf tirc lcnlr '.()ninrLtinq authorit)'" and suhstitr"rtiug theretbrthe lbllowirrg

nerr tictjnition -

"oontracting authoritl " mci.lll:;-

i. at lhc nationlri rltrvernmcrrt ic."',:i. a state ricpartnrcnt. a!:enc]' or state corporation which

intends to have its furrctioris urrtie rluken bi' a private t)afl.v: r:r

ii. at the courlt)' government L'r,cl. the count-,' govfmrn!'I'lt or county corporation which

intends to have its functions unclertaken by a privete part:i;

b) deleting the definition of the tcrnr "rransaction adlistrr" anci srrbstituting therefor the lollowing

new dcfinition -
"transaction advisor" means a pcrs()11 lvlro has the appropriate skill and experience to assist and

advise the contracting autirority rrr the turit ,-rn rnatiers relatcd to a public private partnership.

Report on the Public Private Paftnershr;t:, iArnettlntent) tsrll, 2017 - Fitance and National Planning
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Clause 3

The principal Act is amended by repealing seotion 3 and replacing it with the fbllowing new section -

3. The provisions of this Act shall apply to every oontract for the design, financing. construction.

operation, equipping, management or maintcnance of a project or for the provision of public services

undertaken as a public private partnership.

Clause 4

The Principal Act is amended by inserting the following new section immediately after section 3 -
J)'

3A. The Public Procurement and Asset Disposal Act. 2015. shall not apply to contracts under this Act.

Clause 5

Section 15 of the principal Act is amended by inserting the words "the county government or"

immediately after the words "Unit with"

Clause 6

fhe principal Act is amended by repealing section 20

Clause 7

Section 24 of the principal Act is amended -

(a) by adding the following proviso at the end of subsection ( I )-

Provided that the county priority list shall be subject to approval by the county government and be

submitted to the Unit for publication alongside the national government priority list.

(b) bV deleting subsection (2) and substituting therefor the lbllou'ing subsection-

(2) Upon receipt of the project lists from the national government contracting authorities, the committee

shall consider the lists and the recommendations of the Unit and prepare and submit to the Cabinet for

approval a national priority list which shall include county approved priority lists of public private

partnership projects that have been submitted to the Unit.

Clause 8

9
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Deletes the word "c,.lmmitt,:e" a;id -srrh:.,irrrites th,;: .,l,otd "Lltiil"

Clause 9

Section 36 of the principal Act is anrerrdccl -

(a) by deleting subsection (l ) and replacing it rvith,1r" fslltrwing subsection--

(1) The unit shall assess the technical expertise of the contmcting authority to procure the

development. preparation. procurcnrelt. cc)ntract ncgotiatitrn and management of a project

undcr rhis Act.

(ht br deleting subsectirlrr (2) lind rcpla,":urg tt rritir i.h.: {i,,tltrir ii)q suilr;ri'r:1ioji---

(21 Where the unit tinds that the crrntracllng arrtl:ority dor:s not ha\ie tlre technical expertise to procure

the pro.iect unde,'this Act. r.he r:ontr.lrtine authority shr.iil. in conr;ultation rvith the unit. appoint a

transaction advisor to assist ihc :.lrthoriiv iii tire ilreparaiion. r)r1J!'lrr'mer,t" contract neg()tiations anrl

tlnancial closc phase of a project.

( lause l(l

Section 49 of the principal Act is rrnendt:tl in sribscctitln (2) b1 deli'ting the words "Committee for

itpprotal" and sirhstiiuting. therre{irr llrr \\(}rcls '{inir Frrr ctincurr(:ncc'.

(llausc I I

Section 51 of the principal ,\c1 is arner,iir:d h..,rrrrrunb,:rirru tl..c e:{rs1.iug pror-ision as subsection (1) and

adding the fbllowing subsections- -

(l) A proposal evaluation teanr nLul r'c.iect all subrnissirrns by trrdders where all bidders do not

comply' with the conditions and rcquiroments specified in the tender Cocuments or the rules made under

scction 44.

(3) Where a proposal evaluation tcam re.;ects a submission under this section. the proposal

evaluation teanr shall prepare antl subrnit to tlrc ac(:cunting officer a report setting out the reasons for the

re.iection.

(4) The accounting ol{'rcer shall intorm thc hrdder of tlr,: dt:cisicn of the contracting authority to

re.iect the bid within fourteen da1's ol'r'L:(ei\,rrirl ih,: repofl uutJcr srrllsection {.i;.

Report on the Public Private Paftne:'sttips {Arnerdment) Bill, 2C17-- Firtance and National Planning
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(5) A bidder whose bid has been rejected under this section shall not be entitled to compensation.

(6) Where all bids have been rejected under this section" the contracting authority may start the

tender process anew.

Clause 12

Section 54 of the principal Act is amended -

(a) by deleting subsection (2) and substituting therefbr the fbllowing subsection-

(2) The Committee shall consider the reports submitted to it under subsection ( l) and. if satisfied.

approve the execution of the public private partnership agreement with the successful bidder.

(b) by deleting subsection (3).

Clause 13

The principal Act is amended by inserting the following section imnrediately after section 54A -

Procedures for county goverrrment public private partnership projects

54$.. (l) A county government may enter into a public private partnership alrangement and shall be

responsible for the management and administration of the overall pro.ject development cycle. jn

accordance with this section.

(2) Where a county government intends to enter into a public private partnership amangement. it

shall cause its user departments or county corporations, as the case nlay be. to prepare and submit a

lrroject proposal to the Unit fbr consideration and recommendation detailing the strategic and

operational benet'its of entering into such an arrangement.

(3) Where the Llnit recommends that a project may be developed as a public private partnership

under this Act, the county government may grant its approval for the project and subject the project to a

detailed feasibility study in accordance with section 33.

(4) For every county public private partnership project. the C'ommittee shall--

(a) approve the feasibility study report prepared by the county government on each proposed

public private partnership arrangement, in accordance with section 35;

(b) approve the negotiated commercial, financial and technical terms of a proposed public private

partnership project in accordance with section 54;

(c) approve any proposed variations to a project agreement in accordance with section 64: and

Report on the Public Private Partnerships (Amendment) Bill, 2017 -- Finance and National Planning
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(d) exercise the powers vesied in it uncier sricti()n I (ci.

(5) A county government shall ir-..pienrent a public p:ivate L\itrtltership project if the project-

(a) provides value tbr moncl':

(b) is determined to be affbrdable: and

(c) ensures appropriate risks arc transf-erred tri thc private party

(6) The Cabinet Secretaq,may make r,:eulutions frrr the belter implementation of public private

partnership arrangemenIs b1,' count)' governmetrts, includirg--

(a) prtl.iects thal n:a1'be trntletritkt]il bv iIrtntI ir(,!rriri',:]ieuls:

tb) the thrcsholds of'continut:nr hebiiitics tllal lnai br: alrpiored i;rl srrch p;:trjects:

(c) the management rrl' lht-: plrl,li,: 1lrir,;rtc pa:'l1()rship p:iicuirernent pfocesses bv c{iurty

governments; and

(d) the negotiation of'project tcrms b}' crlunt-v gcrverrmrsnts.

(--lause l4

Se{-:tion 56 of the Principal Act is anrcnded hy -

(a) deleting suhsection ( I ) and suhstituting thercfbr thc ti:llou,ing subsection-

( I ) fhe Committee shall" within a pcriod of tlrirty days frorn the date of its decision of approving the

pro.ject and financial risk asscssnlent i'cp()n. rnlil'nt the L:ontractirrg trutlr,rritl,of its decision.

(b) deleting subsection (2) and substitutirrg thr:reJtrr thc, flollerr,r,iri6l sr.rbsection-

12) Where the Committee approves an rrndertaking of a project. the contracting authority shall finalize

the project agreement tbr execr,rtion hy thc fiarties to thc pro.ject.

(c) deleting the words "Cabiner,-rr Parliar''rent." apfiearing in sutrsec:tiorr 1-1) and substituting with the

word "Conrmittee".

Clause l5

The principal Act is amended by repealing section 57 and substituting therefor the following new

section --

lixecution of contract.

Report on the Public Private Partnersnips iAfi:endment) Bill. 201; - Finance and National Planning
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7.The contracting authority shall, following its finalisation of the project agreement and after all

to the agreement have complied with all conditions precedent to the execution of government

execute the contract awarded to that bidder
t

Clause 16

Section 67 of the principal Act is amended in subsection (2F

[u) 
bV deleting paragraph (b) and substituting therefor the following new paragraph-

[n.

(b) not less than six but not more than eight other persons with such knowledge and experience as

Cabinet Secretary shall, in consultation with the Unit, consider appropriate;

*: [0, o, rJeletinggarpgraph (c)

E{. r

.i

G

I
l"
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3.0 PUBLIC PARTICIPA'I ION

Following the call for memoranda frorn the putrlic on lgth Irebnrary 2018. the Committee received

memoranda from three organizatior)s. Ali thcir prr-rpctsals rvere lleliberated on and considered by the

Comnrittee. Belon are the liews of the stakchoider"s:

3.I COUNCIL OF GOVERNORS
'Ihe CloG made the lbllowing subnrissioit:

Clause 7, s.24

I'lre CoG *as proposii'rg tirc delctr..;lt,rl'ri'ri: i)f i'f,o:i,,';i l:rri\j 5ru'ion f l(3i ori llrc lollri',rilrg glollnds--

lll

['he prop<tse<l sectiort unricrror.rres lirs r-li.;tirrcti.rr:s: t)t 1h.- r.r-!,r[',, fiirvernntents approval at thc

Catrinct Ievcl of'thc Nlrtioiraf i it,r rnrr,it:rtl.

T'he proposed section introduccs anolt:cr level c.f approi,al triter the PPI'Committee.

Sectitrrr 24(3) to he iirilor)i!irr! Ir) rtro,.ide Ll'.at the t-'li "in consultation with Coun(v

Govcrnmcnts through ihc ( ()ril:i:ii .rt {iuvcrncr':"'sha.tl ;rrcscrthe the thresholds lbr apprt,'r'al

and the carrving out ol nyr'riccts !lr 11ia tr;.)Lutl'r g(r'.'r.rntp'''t; ttttrlerthis ACt.

NATIONAL I'RIlASIj RY RI,;SI'ON S E

()rr tlre prrtposc{ amendmeni N;itlorral Irr:.-r.:iuri ivirs of the vic,'v ilriit the amcnclment was achievins tl]e

ttrllr-rrving -

a) It was clariti,ing that only proir:ct lisis fi'rrrri national conlra(,ting outhorities are subject to review by
the l-lrrit. and approval by thc PPP Con:r:iit1.'c utrd Cabino.

ht (--ounty pro.icct lists are a|nr()\/crl at cr--)urrl,\, l,-'r,g!" iurd fi'i-ra'iirclctl io (-'abinet. riot for approval. but for
public:atitn tou.c:l.her with ihr: llaliorral c(rntt,rclilrlr airlhoriLy prolects.

National '[reasury tirrthcr notes that lhc' ,eal iJ:.ilr:lvris in sectiori ]4tll r..nd 15 - which may be amended
as follor,vs to address the nced to recogni;re thc p;'o.icct selection aritonrlmy of county governments --

l-1.(2) Arnend by adding the w'ords "relating to rrational conracting authorities" after the word 'lists' in
thc first line. the worci "thern" atle'r thc rvord 'suhmit' in th,: third iinc" and the words "and inclusion in"
l'rctween the words 'approval.' and 'a' in tlLc ia:;t linc-" so that it reads:

(2) Upon receipl o/'the pnlac'l li.sl:; reluling to riolionul /.'t)r'tlru(.'tinp uulhorilie.;, the C'omntiltee :;hall
citnsitler lists and recommenclutions ol !ht, [,nti und prafdre und sithmil them lo lhe Cuhinet ./br
up1.n'ovul arul inc'lu,ston in u nutittnui pn;sril.r,i:s'r '

Report on the Public Private Partnershirts !,4:itcndnter:t) Bitt 2:017 -- f:inance and National Planning
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25. Add the words "and county" between the words 'national' and 'priority' in the second line, and

deleting the words "that has been approved under..." so that the new section 25 reads:

"T'he unit shall publish in the electonic and prinl'ntediu, the ntttioncrl undcounty priority list o/'prujecls
pursuant to section 21."

With these new adjustments, the origrnal amendment proposal to paragraph 24(a\ remains valid. and the

concerns of the CoG are adequately addressed.

Clause 13, s.54

The CoG was proposing was proposing several amendments on the fbllowing grounds-

Section 6(3) of county Governments Act stipulates that county govelrlments can cnter

into p.ny PPP, the proposed new section underrnines independence of (iounty Govemments

b1, providing that they submit their project proposals to the Unit for Consideration and

recorhmendation.

Despite county governments being conf'erred the power to enter into PPPs, the

composition of the Committee under section 4 of the Act has no county government

representation. In essence allowing this entity to malkb approvals for county PPPs means

violating the independence of county governments.

If the oommittee makes approvals reports on PPPs then there should be a representation

of both levels of governments

'fhe section must be re-arranged to clearly reflect the procedures of approval. Section

54A(3) states that after the units makes it recommendations , the Countl' Government may

grant its approval for the project. 'fhis is contradictory since the provision that follorvs

provides fbr approvals from the Committee.

Section 54,{(6) provides that the CS may make regulations for better implementation o1'

PPP arrangements by County Governmu'nts. Again sincc thc two lcvels are distinct it would

be prudent that the regulations be developed jointly.

'Ihe COG proposed the following amendments-

a

b.

c

d.

e
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(l) Amendnlent to the proposed -"cctrolr 5..{A r.l) to elu'lete ilrc rrruruls ''cunsideration and" and suhstituting

therefbr the words "for the unit ttr acir i,i.'r thc C'ommittcc on the :;lrategic and operational benefits of

entering into such an arrangemc-lrt"

(2) Deletion ol'the proposed section 5.1,1 i.l)

(3) Amendment of section 4 of the Act ln inclrrde reprcsentation tiom County Governments in the

Committee. I1'this is approved thc proposcd qcction 54,1 (4) i'na)' be retained.

(4) Amendment of the proposed 54A (5) l'he (.labinet Secretar\'. in consultation with the County

(iovemmeuls through the C'ounci] ol-(iovr:r'nors. rnay nriikc regul.ttions lbr the better implementation

of public private partncrship ar'rLr1!iernr:?;rs Lr,, Crrr-in{i, (ro\/enrucnts.

N ATION A L'TREASTJRY RI.:SP(}NSi.i

On the amendmetrt in Cllause l,l the },,lational 'l'i'easury stateti that Jruhlic participation at the stage of

pro.iect selection is part and parccl of tlti: PPli pro.iect selection pr{')cess as sh<;wn belolv:

a) Scction 2l(l) of'thc PPP Ac:t rr.'i1ur.rt:s nrirnliLrrorih that 1;roircts cln onl.v be srsiected from within a

planned development progr.rnrme - r'nraning nublic agcncic:; cannor pursue PPP prcr.iects outside oi

their disclosed developmenl a[]c-nca. ihi;, rs usualll, Jirund in thc M'|E;F fiamework of a public

agency. lls well as in stratc'iric plans of'grtrolrr- institutious. Brrth of these involve public participation

to varying degrees.

b) Secondly. public plans are l'ecogrti,,ecr.rrrd iiir;closed in tirc Buclgur Policy Statcment of Government,

issued yearly. and a document that:\i-\\i,!,YS involves pubiir: pa{icipation.

c) Thirclly. tirr countl g(,\clnnrents. tht: CoIurl,y' Gor,ernincnt /\ui l0l2 allou's counties to implernent

PPP projects. but the same Act prohihit:; tirr: inrplement:ltiorr r;t'anr pro.iect that is not included inthe

county's Integrated Development Plan.

d) Fourthly. the choice on r,vhether to use the: PPP methodc,logy is i: technical exercise, requiring levels

o1' assessment that are ill-suiteci t<; thc plat{orm of public ;-rnrticipation. as an activity. It is not

feasiblc to use the public panicipatirln :ivcrrili.:r to detennilre whether a pro.ject is suitable to PPP

implementation - because that decisrrin:i giriutr:ci b5' tecliuicrrl. firrancial. legal, social, environmental

and econt'rmic assessments atttl r,alue j rtr.l,:cnrerrtts.
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e) Lastly, by law. EVERY PPP project gets sub.iectcd to intense fbrms ol'public participation as at

feasibility study stage. complete social. enviromrental and economic impact assessments are

required to be conducted, elements of a project that cannot be completed without intense public

participation.

It is therefore the view of the National Treasury that TISA's recommendation on public participation

does not add value to existing practice, and does not help address a true project implementation

challenge, because none has been identified.

On CoG proposals, the National Treasury:-

a) Agreed on the first proposal

' ili

b) On clause 54A(2) they prefer a process that starts and ends at the count)' government level. and

clause 54A(2) should be amended to read as fbllows:

"Where a countll f:overnmenl inlends to enler into u public privale partnership arrun{:ement. il shall

cause its user departments or county corporations, os the case may he, to prepore project proposals.fbr

approvul at the county government level, detailing the strategic'and operationctl bene/its of entering into

such an orrangcmenl. "

"Where the county approves that a project may be undertaken as a public' privote partnership, it shull

cause the pro.iect to be suhjected to detailed.feasibility sludy a:s's€sst/tcnl in acutrdance v,ith section 33

The County Contracting Authority may liaise with lhe Unit as necessary in clevaloping the l'PP

Feasibility Study"

c) The National Treasury prefers to retain and amend the new section 54A(3). but amended to read as

follows:

d) In relation to COGs 3'd proposal on section 4 of the Act. the National Treasury is o1'the view that it

is not necessary to amend as suggested, and instead, rvishes to amend section 54A(4) to provide

that PPP Feasibility Studies at the County level are approved at the County level except where such

studies show that the project will require Government Support Measures such as Viability Gap

Funding. Letters of Support, or any other project specific Guarantees that can not be granted by the

County Government. Such approvals will need to be sought from the National treasury prior to the

tender stage.
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'l'he amended seciiotr rvill thcref,ii'r 'icu;i;is Icllcrrs: '-.1 Fr:cn'ihiiit;.,\luclt,utmpleted pursuunl lo sec:lion

51,.1(3) shull he upltroved h.y'lht: (.'<nr;i1.,, (-lr;i:l'r'ttnt,.:nl. priot'to irtitiuiion of'procuremenl processes.fbr

t he proj ec't. P RO L' I D li L)

thul:

u. u,hcre such sludic.s shou'that thc pritjt,t't,,vill retluire ntlionitl govarnnlenl supporl measures or any

other project spcci/it' g,uurunleet lhLtt ('uniiol ha srunfed b.y thc L'ounly Gowrnment or

b. exceetls llrc lhresholds thul htrve hean prt'stt'ihcd l:t, the (',:hinet ['ta.';'elttn;

cotlinrcnLanten, ol iht tand,':t' pl ac(.t:;t".

I'he Treasur-v' also reconlmends adcling a rr:w r;iib section 54A(4)(a) thlrt reads as follows:

/in'the prtiec'l pritr lo lht'e.rcc'trtirin,)i c l'rofe'c't ,kireament ttl the ('(tun\'level. the Contracting

.,1Lttfutrit.1,.

51,1(r(h)W'hera lhe pro.icct requirtts nuttu4ul ,s()v.:t'tnnenl support ntec,\'ures or other proiect guoranlees

whitlr ('unn(,1 bt'{t't.urt(cl ut the ('<ttt;tl.t';(. i6'r' r}r' l'.rt'et:rls lhe lhrt'.rholrl.s frs5,ribed b.v the ('uhinel

,\ccrelur7 b1;v,u1,of'regululit)ns. thL'c'rtuitl.i'sor,(ntmcntsfutli nol excL'tfic a proier:t ilgreemenlv,ilhottl

_fir,st seeking and ohtaining llrc vt'ilten uppt'i,t,ill rtl ttv ,\crlit,nul ?'redsr.u'.r'".

-l-his new provision will provicle necessr-lr'\, checks anrl balar,c'.::r prior to cLrntracl exectttion. now that the

pro3ec-ts are no Ionger heing .clcnetl to titt: C'*r,imittee firr thir i)tll"P(:)se.

't'he National T'reasun'contcnds that Co(-i's 4tl'amen<imenl propr)sal trt the proposed clause 54,{(6) is

problematic in law. 't'his is because rcgLllatory making pou'er is conferrcd by statute on a distinct entitl':

it is not a shared duty. Thc power t() mirke regulations under an act of Parliament is alrvays a singular

power. However. consultations in the nraking of rcgulatory instrunlents is already legislated. under the

Statutorl, Instruments Act ol-2011. il is nol necussar-\'to make a statLltor)'amendment on consultation of

stakcholders. It is already a given ilurty. l-he prr.r|)osal is fherr:frrie problern:rtic both in law and in

practicc.

(.'onsequentll'. thc National I'rcasuri'plr-'lurs to rcta,r'i i.lre pr;.iprrsr:d ciatrs,:5{,4(6) as initially dratied.
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Lastly, it is proposed to add a new sub-section (e) under 544.(6) that reads as follows:

"(e) any other matter necess'ary./br the better implemenlation of public'privutc partnerships by c'ount"v"

governments. "

This will ensure that the Cabinet Secretary's hands are not tied in undertaking his Regulation making

obligations.

3.2 THE INSTITUTE OF SOCIAL ACCOUNTABILITY (TISA)
TISA submitted the follovving memorandum to the Committee: -

Clause 13, s.54

a. Public participation in implementation of PPP should be included in the parent Act.

Specifically. public participation in the development and {inalization of project priority list at

the National and County Government level to be financed by' way of PPP arrangen"lents

b. Public participation before a determination is made on feasibility studies by National and

. County governments of potential PPP projects. t

General Comments

The Public Private Partnerships Act.20l3 requires further review to provide tbr-

(a) Public participation and access to information and disclosure requirements for Public Private

Partner ships arrangements. There is no provision for public input in PPP and provision f-or

access to information insufficient in view of Article 35 of Constitution. Article 23-5 also provides

for transparency and provision of accurate infbrmation to the public as among the valucs o1'

public service.

(b) Public participation in implementation of PPP should be included in the parent Act. Specifically

public participation in the development and finalization of proiect priority list at the National and

County Government level to be tinanced by way of PPP arrangements

(c) Public participation is important as it will provide-

i. an opportunitl' to educate citizens on the PPP arrangements" provide a brief on

value tbr money consideration that infr.rrm the arrangement;
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ii. infrrrnratton ()ri ;rn" r',-1,'(-'!ir.ie sli;u'c irrrsruil fronr a PPP between the nation or county

government and llre nrr\,,1t(r cniit)

(d) Publicr participation belirrc ;r deisrniinatiorr is n:adc on lea.silriiit-v- studies by National and County

governments ol' potentiai ['l'}P projects. Scction-14 ol' :hc ,Act should provide that the report

format should ensurc that sr"rtflcient ini'onnation is providcd to enable the public form informed

opinions on the fbasibilitv ot'priprlsed prc.iects.

(e) 'l'he unit should be mandated trr rrndi-:rtake civic crducation on fbasihility studies and include

views of the public and suhmit ttre vieu,s l-r.r tht-'corr:rnittee togr-ihcr'*'ith the feasibility report.

(0 'the.A,ct should ['rc umenclt:d r,: itt;trrrj?itt'tl:e corntr;ittr:e rnttl<e il dctenrrination on the sufficiencv

ol' degrr.:e ot' pubiic par:i.iciuiri it',|('.',)nrjr.rftr:.,d

(gt ilre;\ut slrrruL,l [rt::rtrir:nri,:(! tl l]r',-.ririe rr liiikrrg; L'r:t,,ruc,1 llg:pior.'ed proic'.:1s ancl the BI'S a,td

Cotrrtti' [riscal Strateg5 l'iiil,.'r'. l'rr{' I-tpP s]rr:irli.l ,\. ri:ileoied iri ihe I}PS and the C'ounty Fiscal

Strategy Papcr.

RESPONSIiS OF'f I'lE n-.\1 It ) X ;\ i. I'Ril.,t SI i ltY

['he National 'l'reasun'LIa\/c its r,ic..r on llr.. 'l'lli!,"1i 
tr;ropo:ral i:s ftl]lor,r,s: - 1'IIAT',

(a) With respecl to public participation in I'lSA's suggestion (a) anti th). there were adequate

avcnuss for pruhlic parlicinitlrtir, in PPP pr",riccts i:t Kenva- and as such there was no statutor)

.i usti fication tbr this proposttl.

tb) With respect to acccss to tnf'ontiiilii,rr. the i'Pl) llnit;r.'d tlrt Na,ional f'reasury were finalizing the

design of PPP L)iserlosure Por(.rl itirouglr wlrich Jrr.racti'.e tlata disck)sure on I'PP projects,

thrtlughotrt tire Pl'P Project t'r,.:lc (Sciec1i,rn. Irrt:cirlio,r Preparation. Procurement. Corrtract

details. Implcrnerrtatit'n and llcrlirrrrrani:,:) shall br rnarje ai,ailable to the public. F'urthermore,

therc were adcquate icgal Lools .,rit aicess ttl iufornial.iorr. and ir was not necessarl' to legislate on

alreadl' legislated principlcs hoicr: Irlational J'reasun u'as not in support of the proposal.

(c) l'he National Treal;ury agrer:r! ,rrr';lrt: utiiitl'oipubiic particrpation hence the reason they were

tnvcsling in a dettiled i!r.1 c.(iri)rni]!\'g:11r111'1i"''-'inlLrrnratron disclosure platform for PPPs.

Howercr. at the lcrel ol'projcct '.l"1,;g{ir.rn and fintilizirtion ol'the priority lists. value for money

considerations are impos:;iblc 1tr i'i,,-icrn':iiru and thr: c;ln onll' be done afier f-easibility studies are

completed. artd t:itn onii' be r.:irrlir':li'C aiicr nrLlc{irgnit)11l iind finalizatiorr of cornniercial ancl
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financial terms ol'the transaclion. Moreover. PPP is one olthe options ol'procuring public goods

and services and should thus not be subjected to difl-erent Public Participation requiremcnts lion'r

projects procured under general public procurement rules. l'he National treasury did not

theretbre did not support legislation on these issues.

(d) Similarly, infbrmation on revenue sharing" if any. can only be known after contract negotiations

- it is impossible to determine these matters even after f-easibility studies have been done. let

alone before such studies are done. The PPP disclosure portal makes these matters of public

knowledge once firmed up. Again. the National Treasury did not see merit in legislating these

operational details.

(e) With respect to Tisa's recommendation (e). some elements of a PPP feasibilitl'study are capable

of varied forms of public participation. The Committee's attention was drawn to section 33 of the

PPP Act.2U13 for clarity. Civic education is pcrhaps an imprecise conccpl with respect tcr

conduct of' t-casibility studies: it is usualll' elements of public consultations that are undertakcn.

As wcll as tnarket sounding exercises

(f) With respect to (l). the National Treasury submitted that the recommen(lation nrisses the point ol'

wh;- fcasibilit.v" studies are conducted. 'lhe5, a.. done to establish if' a proposed pro.iect is

aflordable to the S,overnrnent, and to the encl user. 'fhey do so to assess whether doing the projt:ct

through the PPP method gives the government better value tbr money compared to if they did it

under the Exchequer. [1 also helps the National Treasury to determine how' manl' risks thel' are

transferring away fiom the public sector. Public participation. and its sufflciency othcrwise. does

not add transaction value to the assessments and value.iudger-nents required to be madc on a

project's f-easibility. '[he Treasury there-fore opines that the suggested amendment does not adtl tcr

regulatory claritl'. and cloes not contribute to legal or governance practice in Kcn,va.

(g) 'l'he last amendment proposal by 'llSA was substantiall,"" addressed in the National I'rcasurr-''5

responses under clause 13. In shor1. the National I'reasury'believcs this linkage is alread,r there.

and in any event" does not require legislative intervention.

3.3 THE NATIONAL TREASURT
During the interaction with tl-re National 'l'reasury. the Cabinet Secretary proposed lurther amendments

that should form part ol'Committee's amendments as lbllou,s: -

Clause l3 s. 544(2)
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Should be amended as lilllos,s, "lvilsrs a ccurlr) gr\vernrnent intends to enter into a public pril'ate

partnership arrangement. it shali cause its user departments or county corporations. as the case may be,

to prepare project proposals fbr approval at thr: countv governrllent level, detailing the strategic and

operational benefits of entering into suc:h dn arrangenlellt."

Section 54A(3)

Should be amended as follows. "where the county approves that a project may be undertaken as a public

private partnership. it shall cause tirc pro.icr:t tc, he suhjcctcli io detailed f'easibility study assessment in

acc<trdance rvith section 3-r. 
'[he (.ouuir,('(rniriirrlug ,'1r"rthl'rily n:a1' liaise rvith the Unit as necessary in

dr'r,'eluirint the PI'P I;casibility Stuti,'."

Section 54A(4)

Should be amendcd as tirilt-,'vs. ",,\ [*,r.,iltility- S:rrtl;'cornplett'ri 1]ii(sL!Lr.nt to section 54A(3) shall be

':pprrx'ed bv the Ctluntl (iovenimcnl. ;:ri,.:rr tt', iirtitiat;tlr ol proct\rrrlneilt processes for the prcr.fect.

PR(-)\IIl)liD thar:

a. whr:rc :,uch stutlics sholr thsr ihc project wii! require national goverrlrnent

suppcrrt nreasures or an\/ othcr project specif,rc guara,ttees that can not be

gritntccl hv the (.'oun1.1,- (it.rr,'crnlttent or

h. excecds the th,'eshoid:; that har,c becn prcscribed bv the Cabinet Secretary.

the coturty government contractinlt aulh()ur.'!' shall ohtain ti]e appiol/itr of t-he National I'rcasury prior to

commE'ncgnrcnl ol thc tender p[ocL'sses.'"

Section 544(4Xh) & (c)

"tb) Sub.iect tr: sub-scction 54;\(4Xb).;t (lourrti,(iovcrnrnen! (.'i.rrrtracting Authority shall seek and

ohtain the approval tiom the Counlr .\ss,:nrblr u'hcrre to Natic;nal Government support measures are

requirr.d lirr the project pri()r ro tirc c-r:ccrrir,.r:r ol' a Prclcct Agrcenrent at the County level. the

(-'ontracting Authoritv."

"tc) Where the proiect requrres national g\)verlr'::lrr)t suppcrt. nlee.sulc:s or other project guarantees which

cannot be grantcd at the Countr lcvel ,.:r't:".ireel.is the thi'csnJlrls pre:ir:ribed b,)r the Cahinet Secretary try

Report ott the Public Private Partnersh;1.rs (Anitrt/itnenl) B,ll, 2ii17 - Finance and National Planning
22



rF

I

of regulations, the county government shall not execute a project agreement without first seeking

obtaining the written approval of the National Treasury."

s4A(6)

an additional sub-clause (e) that reads,

e) "any other matter necessary for the beffer implementation of public private partnerships by county
))

15, s.57
3

ollowing the approval at section 56, the Contracting Authority shall execute the contract awarded to

bidder."

24, s.2

uld be amended as follows "upon receipt of the project lists relating to rq$onal contracling
*

the Committee shall consider the project lists and recommendations of thg l"lnit and prc'pare

submit them to the Cabinet for approval and inclusion in a national priority list."

'2-.

25 $

be amended as follows, "The unit shall publish in electronic and print media, the national and

priority list of projects, pursuant to Section 24."
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4.0 COMMITTEE'S STAGE AMENDMENT'S

CLAUSE 1

Agreed to

CLAUSE 2

THAT. clause 2 of the Bill he anreniied iry- deletinil:aragraph tb) ruid suhsrituting therefor the fbllowing

new paragraph-

(b) deleting delinition of "Cornrnitlec''

Justification

There was no necd to define the temr r-'omrnittee sincr-: tlru Ctlrunii.l*'e had agreed u'ith the National

Treasury to have the qxtirc section on PFli comir:.ihee hii: dcieieri.

CLAUSE 4

THAT. clause 4 of the. Rill be amendeci by, cleleting ihc proposed nerv section 34 and substituting

therefor the fbllowing new section-

3,A. the prr.rvisions of the Public Procurement and Asset Disposal Act,2015 shall, be exercised

subiect to the relevant provision of this Act nnd appl1, tr: contracts under this Act only in the event

where there is no express provision ti-rr the ;ipplioable procursnlr)rrt procedures under this Act.

NEW CLATTSES

THAT, the Bill be amended by insertirrg the follo.r'ing new clauses immediately after clause 4-

.1A. I'he principal Act is arnended by rep'.:rrlirtg sectron +.

48.'Ihe principal Act is amended bv rept:aling section 5.

4C.'fhe principal Acl is amended by repeiriing st:ction 6.
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4D. The principal Act is amended by deleting section 7 and substituting theref'or the lbllowing new

section-

7. (l) The functions of the Cabinet Secretary shall be---

(a) formulate policy guidelines on puhlic private partnerships;
(b) ensure that all pro.iects are consistent with the national priorities specified in the relevant

policy on public private partnershipsl
(c) approve pro.iect lists submitted to it in under section 2.4;

(d) formulate or approve standards. guidelines and procedures lbr awarding cor)tracts and
standardized, bid documents;

(e) review the legal. institutional and regulatory tiamework oIpublic private partnerships; and
(f) ensure approval of. and fiscal accountability in the managenlent of financial and any other

form of support granted by the Govemment in the implementation of pro.iects under this Act.

(2)'lhe Cahilret Secretary shall. every six monlhs. submit to Parliament a reporl on ther estimated

value of gorernmi,',t obligations. risks. undertakings, subsidies, revenue guarantees. ancl other types of
govemment guarantees and support linked to every public private partrtership pro.icct together u,ith the

value of each public private partnership project agreement signed under this Act.

4E.The principal Act is amended by repealing section 8.

,{F. The principal Act is anrended by repealing section 9.

4G. l'he principal Act is anrended by repealing section 10.

4H. The principal Act is amended by deleting section 14 and substituting therelbr the lbllowing ne\\,

sectl()n-

14. (l ) The tunctions of the unit are to-

(a) serve as a resource centre on matters relating to public private partnerships; r

(b) conduct civic education to promote the au'areness and understanding of the public private
partnerships process amoirgst stakcholders: I

(c) provide capacity building to. and advise contracting authoritics or other parties involved in the
planning. co-ordinating, undertaking or monitoring of projects under this Act; l

(d) rate. compile and maintain an inventory of public private partnership pro.iects that are highly,
rated and which are likely to attract private sector invcstrnent: I

(e) develop an open. transparent, etllcient ancl equitable proccss lbr nranaging thc idcntitlcation.
screening. prioritization. development, procuremenl" irnplcnrcntation and rnonitoring ol'projects.
and ensure that the process is applied consistentll'to all projects; I

(f) conduct research and gap analysis to erlsure continuous perfirrrnance improvement in the
implementation of public private partnerships; I

(g) collate. analyse and disseminate information including data on the contingent liabilities of the
Government in relation to a project:

(h) make reconrmendations on the approval or tejection of projects prior to submission 1o the
Cabinet Secretarl lor approval: : I
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(i) assist contract;ng uutlrc'iiliesr. r,.'liur,.i iirc Luiit consi,lers it trr:cessary. to design. identify. select,

prioritise. appraise- evaittitlc itnd negotiate pro.iects:

( ) maintain a record of all pr,riert docttt'nenti.r-tir)nl
(k) review and assess requests frlr (lovi-'nrment support in rclatii:n trJ o proiect and advise the Cabinet

Secretary <ln the support that shor:ld be accr-'r'ded in reiatiop" to the project:
(l) assist the Clabinet Secretan in lorrnulating guideiines, anti standard documentation required

under this Act;
(m)liaise with and assist the cuntracturg. truthtr:'iries in tlteir roles in thc various stages of a project

cycle: I I

(n) ensure that the tendering proccss relatirig to a prolei:t conftrrins to this Act and to procurement

best practices;il
(o) put in place measures to elirnintl,.: cr-rnstr:rints linritrrrg thc reuirsation ot-benefits expected from a

publ ic private partnei"sliip:
(p) rrroniiol'contirrucnt liahiiiLr,;r: it,rrj ,isc1)rrr-ll.ing aircl t.'udg,i:t;u"y issues rela.tcd to puhlic private

ilartner:hips, u,itir tlie relcr'ar11 itiijcc'r uilhin til,: l*lraie, deiiartt;tcttl rcsptrnsiblc 1-i.r: finance:
(q) appro',e proicct prop(,sitlrr sttirrtt;tt,.'c| iiv ( rttitt':tr;tttt1; ra'tithorlties;
(r) c-nsur,.: tltti r:acli prote(:t;r':r.'\:i: r"l;r.:tii is ct-ttt:'isl(rit iritl', liit.f piL\\isltrns '.1('1[i5'.;'1;{;
(s.1 r:xarnine anii apprrlve a le:isiirrl;ii sl,r-ici\ ir(-)ndLtcte(l l'r: a contrJclingl atrthot'itl under this Act:
(t) ensure ef ircienl implerncrrtuticrn i;l'p.1ir, prr-riecl egrer:illenl eni.s:rc(l into b1'contracting authorities;
(u) Lequire any infbrmatiorr liorn :1,'1',, plr-t., t() a ilrojeat o11 an) !11aiter relating to a public private

p:rrtnersliip. arrd
(\ ) calr), or.il such i.rthcr: lunciirns :ls rria.,, hc i:onler,.'ed r;t it l;'., lllt't-'abtnet Sccretary and this Act. -

l2)'l'he unit shall pret:'are titranci:il ar:ct-iurrls arrrJ iin iilri'ni,il'" ol'an.\ rl"()nicri alioceted to it. an.v financial

srrpfnrt reccive,J bv it and anv sLr(:Lr'J:s ltcs.tcr-:ii',:d bv it fiorn r] prfii11g pafl) or proiect compan)'as the

casc rnav bc. rruller tlris ,\cl.

.lustification

,1,,\.48.4C.4i)" 4l.r.4l:'.4(-i. lrrrii ,ill ilr-,:)i\)\,i5if,n;r rei,;ti,rg ti: i!:,: PPitcortintifiee rvhich is being

proposed fbr delcfion as the functions ot' ttre PI'[' conltri'lc,e i:i',: to be can'ied rrut by the Cabinet

Se:crctar)'.'['he provision in 4ll is to i.'rovitle lirnctir;ns for the I]PP Llnit lvhich shall carry out the

tcchnical l'ole as I'ar as PPP pruiccts arc concenred \\'hile th'; (lS rt'rll guide tn the policv direction. the

[-]nit rvill o11'er thc tcchnical suppiirt

NEW CI,AUSE 5A

'f HAT, the llill be amended b1 inscrtinr; tlre fblllving new clauses immcdiately after clause 5--

5A. Section l7 of the princip:rl Aci is arnende,l in:iutrscction 1l) by deleting the word
"Committec'' appearing in parai:rap!: (i) ir.nd sutrs;tiiuting thereti:r the rvords "Cabinet Secretary".

.lustification

'l'he u,c.rd (ommittee rvill he reirlsg.cl b1.'tnr-'lords Cahii:et Se:crettu''; r+herever it appears irr the Act

since the PPI'cornnrittce r,r,ill rrol be cxislir.i. rttcr the passalle oi'rlic Atncrrdment Bil!.
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CLAUSE 7

THAT, clause 7 of the tsill be artrended-

(a) in paragraph (a) by deleting the proposed nct' sub.sectiott (2) and substituting therelbr the

fbllowing new subsection---
(2) Upon receipt of the project lists lirirn the national governnrent contracting authorities.

the Cabinet Secretary shall consider the lists and the recomntendations ol'the Unit and

prepare and submit to the Cabinet fbr approval a national priority list which shall include

county approved priority lists o1' public private partnership pro.iects that hal'e been

submitted to the Unit.
(b) by inserting the fbllowing new paragraph immediately after paragraph (b)-

(c) in subsection (3) by inserting the words "in consultation with county governments"

immediatell'' after thc words "('abinet Secretary shall."

Justification

This provision is to ensure that the National priorily list is submitted b1' the Cabinct Sccretarl' f't-rr

approval by the Cabinet together r,r,ith county approved priorit,,- Iists.

NEW CLAUSE 7A

THAT, the Bili be arnencled b.v inserting the lbllowing new clauses irnrnediately aftgl ciause 7 --

74. I'he principal Act is amended by deleting section 25 and replacing it with the fbilow'ing ncw

section--

27.'the Cabinet Secretary may. in consultation rvith the Debt N{anagenrent Officc. where he or she

considers it necessary to support a project and in order to reduce premiums lactored fbr political risks.
issue a guarantee. undertaking or binding letters of conrltrrl in re'lation to a pro.iect.

.Iustification

The role clf PPP committee will not be in existence as proposed by the amendment and there will no

reference to the PPP committee.

78. The principal Act is amendecl hy inserting the tbllor,r'ing new section irnmediatel-y alicr section 27---

27A. (l)'fhe Cabinet Secretary shall ensure that rhe accunulation o1'contingent liahilitics linked
to public pril,ate partnerships by the governnrent is corrsistent wittr debt sustainability ob.ieclive set out
in the rnedium term debt nlanagement strategy subrnrtted to Parliament uncler section 3-l of'the Public
Finance Management Act, 2012.

(2) 'the National Assembly shall. taking into consideration the medium terrn debt managemcnt
Strategy. approve a limit on the cumulative value tlf all contingent liatrilities lhat r-nay bc incured
through public private partnership agreements.
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Justification

To ensure that the contingent liahilities accruing oul tlf PPP proiecis are tbctored in the total public debt
and to ensure that Parliament considers rhese rrjports'*'hile o.pproving deht ceilings.

7C. Section 28 of the principal Act is amended by deleting subsection (3) and substituting therefor
the following new subsection-

(3) The Cabinet Secretary may impose a success lee on a transection to be paid by a successful bidder

in accordance rvith the tender docurncrtts

.lustificalion

'l'he role oi'thc Clommittee worih.i be taken ilack to the CS since ihe PPP oonrmittce is proposed for ,

deletion.

7D. Sectir:rr 30 of thc princirrai A,:1 is rrnic;ndr:r.1 lrv deleiinp= thr'" Nord "'Clommittee" and substituting
thercrtor the u'ord "'Cabirret Secretarl."

.Iustification

Ihe role ol'the Committee wouid be laken back to the ('S since rhe PPP committee is proposed tbr
deletion.

NEW CI,AUSE 8A

TH-A,T, the Bill bc arnendeci by'irrscrting thc loilowing ne!\ clluse r:.r:rrirediateiy after clarme 8---

8A Sec:ti,:r'r 33 of tlre rrrincipa) lrcl i.:, ;nrenrje,i in subsectirl: ( l) by deleting the word
"C omrnittec" anil suhstitutinil iiic.r'ctbr [!iir 1ryi11"{ 

u'l Iilit.''

.lustification

The role of the PPP committee wiil n,r1 [rr-' in existerrce as proposed hry the amendment and this function
would be cxecuted bv the unit as it is ti:uhnicai in natrirc aod ll'ie.r:": rvoulC be no reference to PPP

cornmittee.

NEW CLATJSI1 9A

'tHA'l'" the tsill he amcndei'i h1 inscrtir:" ilr. lr,illviing rrev., ciair.,re: irri;uedlatcly after clausc 9--
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9A. Section 37 of the principal Act is amended in subsection (l) by deleting the words "upon
approval by the Committee".

Justification

'fhe role of the PPP comnrittee wiJl not be in existence as proposed by the amendment.

9B. Section 45 of the Public Private Partnerships Act is amended by deleting subsection ( I ) and
substituting therefor the following new subsection-

(1) A contracting authority may, hold a competitive dialogue with each bidder to define the

technical or financial aspects of the project in the manner prescribed under this Act.

Justification

To give the contracting authority the discretion to hold competitive dialogue rvith each bidder without
the need for involvement of the unit or any other body.

9C. Section 48 of the Public Private Partnerships Act is amended by deleting subsection (4).

Justification . _t ,

The provision relates to the PPP committee and there is a proposal to delete all provisions relating to

PPP committee and any ref'erence to it.

NEW CLAUSE II A

THAT, the Bill be amended by inserting the fbllowing new clause immediately afterolause I l-

llA. Section 52 of the principal Act is amended in subsection (1) by deleting the words "with the

approval of the Committee".

Justification

The role of the PPP committee will not be in existencc as proposed by the amendment.

CLAUSE 12

THAT, the Bill be amended by deleting clause l2 and substituting theretbr the fbllowirlg new clause-

12. The principal Act is anrended by deleting section 54 and substituting therefor the following new

section -

Report on the Public Private Partnerships (Antendment) tsill, 2017 - Finance and National Planning
29



54. 11,1 
't'hc tlnit shall suhnrit the li,-,.icr:1 rc,:ilort" tlre llnerrcial lisk assessment repo( submitted to it

utrder section 53 and its reconrmendaliorrrr r() tl'le C'atlirret Se(:i:eiiir'\/ frrr consideration and approval.

(2) For County pro.iects. the projeut rcDort. the financial risk assessnlent report shall be submitted
to the Contracting Authority together wiih its rccr-.trrnrendations fbr consideration and approval.

(3) The Contracting Authoritl'shall. upon rccciving approval rindcr subsection (l) and (2), execute
the project agreement.

.f ustification

'fhe proposed amendment will ensure that the role of the []nit is arnplified as far as submission of the

project report. the financial risk assessnrr:nl reporl rr-n<l its r$cornnlendalions tc the Cahinet Secretary tbr
consideratit'rn ancl approva! In tlr,: ilriri,;ilrs[ ,\ci. ihii. is tirc lrtie r;1'thr'Pl)P cornmittee. The provision
would el.!slrrcr thal thc c(runtie:l i',ru::ilsxl r',tcuguize(J as frrltl'.r.ct;rrg autil,.\riiics.

CI,AIJSE I.1

'l'IlAT, clausell olthe Bill be lrncrclccl in ihe proposcd nerv scction 54A bv -

(a) insct1ing the tbllowing nc'try slths.'cli<:rt i;-rrtt';cdiatcl.r ailer s'.ibseetion {Ji-
(.iAt A county g()\,elrlmcut shi;ri ',r'ithi;r liriri-r' dav's ol'aplirovai o[ a pro.ject a undel submit a

l'r:pOrl rr.r th$ cr)rirltY assen.r[;i]; lrnd

t.trl insc'r"ting the rvorris "in cirr',suir;-rtiol,r r.vit!r courlti/ llo','crirnrcnts'' irnmediately- a{ter the words
"(labi net Secrctarr'."

Justification

l,-r ant:llor thc rcrle olcotinly go\,cnilnents and thcir asseml.[es a:, far as regulations relating to counties
are concerned and to also ensure t"h;rt rhc rcpcrl on proiect.i ulrdcr PPP are submitted to the respective
assernblies.

CI.,AUSE I.I

T'HAT, thc ISill lrc anteltdr.'t! Lr] dclcti;ilj ..'i.ii!.rc I .l iincl :,u[.:riituiir:t tlierefbr the ftrllowing new clause-

14. T'he pnncipal Act is enrendeci tr1, i',-'pealirrpl sci:tion if;

.lustification

'lhis provist<ltt rclates to llic rol.: oi''hc Itl'i) clrulit(et: rtlrrr:ir is belrrg proposecl rbr abolition hence 1he

frrovision is not necessar\,.

NEW CLATISE I4A

'fHA'I', the BrJl bc a.iltenCed h', in.':crlir,;:.1:r: liriluirtirg t'tfr.1 clilu,r('itnmccliateh'allerclause [4--
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l4A. The principal Act is amended b1, repealing section 57

CLAUSE 15

THAT, the Bill be amended by cleleting clausc- l5 and substituting therefbr the fbllowing new clause-

15. Section 57 of the principal Act is amended by deleting thc word "Clabinet" and substituting therelbr
the word "Cabinet Secretary".

Justification

'fo provide lbr the role of Cabinet Secretary responsible tbr Finance and to also reduce the bureaucracy
and timelines invoived. If the firnction is left to the entire Cabinet to convene, then only a fbw pro.iects

would be implemented.

NEW CLAUSES

THAT, the Bill be aurended by inserting the follorving new clause immediately afler clause l5-

l5A. T'he principal Act is amenrled by deleting section 58 and substituting therefilr the firllowing new
section--

58. (l) A contracting authority ma1', at any time, tenninate procurcnrcnt proccedings u'ithout
entering into a contract.

(2) The bidders of a tender that is cancelled under this section shall not be entitlcd to compensation
for the cancellation of the tender.

Justification

To make sure that there is no contractual obligation in case there is cancellation of a tcnder

l58. Section 6l of the principal Act is amended in subsection (2) by--

(a) deleting paragraph (b) and substituting therelbr a new paragraph-

(b)suhmit the proposal to the LInit for ccinsideratiorr and opprovul: and

Justification

'l'o ensure that the PPP unit has the final role o1'approval as lar as pro.iects are collcerned and to aiso

reduce the bureaucracl of approval ol'the PPP pro.iects. fhe principal Act provides that the role ol'thcr
PPP unit is merely recomntendation. Irurther thc' I'PIr commifice's rcle w'ould be non-cxisrent.
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(h) deleting paragraph (c)

Justification
The new role o1'the PPP unit r,lould h,: tiiai ol;rpproval rrl'Pfp ;..roi,,:r;:ts and turlherthe PPP cotnmittee
would have no role as far as approral is r:ori(,:snlili.

l5C. Section 63 of the principal Act is arucrrtted by deleting suirsectiort (3) and substituting therefor the

fbllowing new subsection--

(3) The parties to the project agr,;:cment nray agree to icsolve disputes arising under the project

agreement through arbitration. ot' any ol.hc!'non-judicial mears of dispute resolution agreed

in the agreement as specitled irr pau'agrauh 18 of thc 't'hird Sclredule.

Justificntion

I'lre prrrrisitrn itr the nrirruipai ..'rci ;.l'qrr;rr-:s i<:; 1r1,.1;rtrval : i tho P,ri'P ct,u"tt:tit:r:e tbr any dispute ilrls!

liorn llro.icci agrrlernetlt io l'le lo,igcri. ,-,inc,: tle I'|I'cr-rr','rir"'.i i'ti:r) t^,iilt ci:at.e tr: cxist the proviso may nol
f'lr-ccssar),.

l5D. lhc pritrcipa! A:t ir, anrei:ticii i';i 1.i1i;r.i.,1.q r;crltiorl {i'; u:tti s;',ibstiirrting rhereltrr rhe following
scctl0ll-*

64. ( lt n parlv \\,lto irrtc:trts to ii':akc n'lute|ial itrry iirriellcilnerrt or Yarial-ion to a

agreenlenl ,r, ral2tir.rn to the: ternr und u,rrr,.iiticns spuciticri thr:ieil tir-'trrrtprtts ol'a proic'ct t)r an)/
specified in the agreernent shull

(a) for national level prcrjecis appll lirr and ohtain lirg iippro'"'al o1'the (lahinet Se:cretary:
(bt lbr count),pro.iu-cts. reqtrire ther coircurrence of the Cabinet Sccrelary', r,r'here the relevant proj

is supporl.cd hy u ietlr:r oi' r'iir;-rrirrL ,.,ri :.'.lch risir- nritigatitrn instruments from the nati
government

(2) The Cabinct Sscrc'tai.l'shali issus thresholds oi:. ir,hit cat; lre deemed material amendments.

(-l)'the approvaloi thc (latrinei Seci'r:tar-v under.iul)r;'j(:iirln il) slrall hc in writing.

.l ustilication

'lo provide filr the role of thc'CS irr ti'r.' casr. i,f amendr.',.'r:i tLrti rll,."ratton of'pro.icct agreements ibr

national and county proiects.

l5E. Section ti5 of the principal Acr i;. lnreildurl in sut'sc..:,irru 15) l.rr deletirig the word "Committee"

substitutinr therclbr the uorrl "t ruii"

.lustification

lhe r"rnit rvill be expected t() ciu'l'y li;r. ihc tr,;Liirir';.rl as;-r(.,'i,,1 l)i''ir nroiects and ttrther the functions
*ere lechnical in nature that r.vcl'c l,rt [,; rltrlii] n'L'th,- Pl-'lt r:iritiilittr.;r i.r,t:u[r] rti;r.r'ht carried urrdenaken

the Pl)P r-rnit
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CLAUSE 16

THAT, the Bill be amenclecl by deleting clause l6 and strbstituting tlrerefor thc lirllowing new clause-

16. Section 67 of the principal Act is amended-

(a) in subsection (2F-'-' 
(i) by inserting the words "appointed by the Cabinet Secretary" immediately aflcr the words

Kenya" appearing in paragraph (a):

Justification
To ensure that the chairperson of the petitions committee is appointed by the Cabinet Secretary.

(ii) by deleting paragraph (b) and substituting therefor the fbllowing new paragraph-

tUi iix other persons with such knowledge and experience as the Cabinet

Secretary shall. in consultation with the Unit. consider appropriate:

.Iustification
To provide for adclitional members to the petitions committee lor the better camying out of the functions

of the petitions conrmittee and to also make decisiol making easy.

(iii)by inserting the fbllowing new paragraph immediatell atier paragraph (b)--
(ba) two persons of the opposite gender appointcd b.v- the Council ol'(ior"ernors.

Justification
To take care of the interests of the county governmellts'

(iv)by deleting paragraPh (c);

Justification
The ppp unit director would be an interested party to sit in the Petitions committee and whose decisions

'*,ould be a subject of discussion/challenge.

(b) in subsection (3) by deleting the words "and shall be eligible" and substituting therefirr the

words "and maY be eligible";

Justification
Not to make it mandatorl, for one to be eligible fbr reappointrnent. It goes with best practice.

(c) by deleting subsection (5) and substituting therefor the fbllowing I're\\'subsectiott---

(5) A p"*o, ugg.ier""d by the decision of the Committee ma) appeal to the lJigh Cour'. withirl seven

days from the date of'the Committee's decision'

Justification

To provide for an appeals mechanism on the clecisions clf the Petitions committee.
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CLAUSE I7

THAT' the Bill be amended by insertirrg the lbliowing new clar:ses irnmediately after clause l6-
17. l'he principal Act is amended bf in:;crring the lbllowing new section immediately after section 7G-

70A. (l) A contracting authonty that intends to enter intn a public private partnership
observe the principle of public participation.

(2) The cabinet secretary ma.y ruake regulations lirr conduct of public participation in publi
private partnership arrangements.

Justification

1'o 1lt'tlvide for the need to can)' cr.rt puhlic partii:ipatiorr and the ueocj. fbi the CS tcr make regulntions
guide the prccess ot public Frarricifrltic,n.

lll. section 7l ol'the Public Privatc Pertnr:rships Act is arnendeci-.

(a) in subsection (l) by deleting priragrupl, (d); and

(h) b),delcting subsection (2i

Justification

Provision relating to PPP Cornmittec hence the dcletiori

19. T'he principal Act is amcndeci try repealing rhc Firsr Slirecuic

Justification:

Provision relating to conduct o1'lrusrrrrss arci all'eirs olthe pi-ip Ccrrrrnittec
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l, MINUTES OF THE 2OTI, SITTING OF THE DEPARTMENI'AL COMMITTEE ON

FINANCE AND NATIONAL pLANNING HELD oN TIiESDAY, l0'rtr APRIL,2018 IN

THE NEW MEMBERS' LOUNGE, MAIN PARLIAMEN'I BUILDINGS AT IO.OOAM

PRESENT

l. Hon. Joseph K. Limo, MP - Chairperson

2. Hon. Isaac W. Ndirangu, MP- Vice Chairperson

3. Ilon. Dr. Enoch Kibunguchy.MP

4. Hon. Shakeel Shabbir Ahmed, MP

5. Hon. Abdul Rahim Dawood, MP

6. Hon. Daniel E. Nanok, MP

7. Hon. Andrew A. Okuome, MP

8. Hon. David M. Mboni, MP

9. Hon. Joseph M. OYula, MP

10. Hon. Mohamed A. Mohanred, MP

I l. Hon. Purity W. Ngirici, MP

APOLOGY

l. Hon. Jimmy O. AngwenYi. MP

2. Hon. Alfred Sambu, MP

3. i-lon. Joshua C. Kandie. MP

4. Hon. Francis K. Kimani. MP

5. Hon. Lydia H. Mizighi. MP

6. FIon. Sarnuel Atandi. MP

7. Hon. Stanley M. Muthama, MP

INATTENDANCE

SECRETARIAT

1. Ms. Leah Mrvaura

?. Ms. Laureen Wesonga

3. Mr. Josephat Motonu

4. Ms. Lynette Otierto

5. Mr. Vitus Oketch

6. Mr. Clollins Mahamba

7. Mr. John Njoro

First Clerk Assistant/ Lead Clerk

Third Clerk Assistant

Fiscal Analyst

l.egal Counscl ll
Research and Policy AnalYst

Audio Ofttcer

Serjeant-Ai-Arms

Agenda

I . Prayers

llPoLltj



2. Preliminaries/lntrociucticrns
3. C'ommunication frorn thc (lirair
4. Bills
5. Petitions
6. Papers

7. Personal statement (Memhers Ontv)
8. Clonfirnration of Minutes
9. Matters Arising
10. Meeting to:-

i. Adopt the reports on the consideration of thr Public Private Partnerships
(Amendment) Bill,2017 and fhe County Pcnsion Scheme Bill,2017

ii. Consideration of Comrnittee stage amendments to the C-ounty Pension Scheme
Biil, 2017

I l. ..\djournnrent

MrN.t{o.l 0 I /DC-F/20 i I :

CHAIITT'ERSO]\
PRttl,lltitrAltlf,.S/COl\'lIVIUI'{ICATION FROM'l'HIi

The nrecting was called to orilei al i{}:.l.i.t.rrl rvitli pravr'r ti.rnr tltc Chairperson.-t'he Chairperson
then u,elcomc,d thosc prcscnt lo inlltrdrrr:i: themsclves ttefbre vrelconring the Sponsor of the
Ctlunt-v- Pensic.n Schemc Bill.20l7. Iiun. \,{uijuki Njagag,l.re. N,ii:' ro triake his suhmission to the
('ornlnittec

VIIN.NO. 102/DC.-IIl20l8: CON tit Q,h'!A'[I()N OF pltN t il"flt)

r\gettcla J,;1t'rrcd.

NIIN.NO.t03/DC-F/2018: CONSIDiiltAl'l(}N Airlt] AD(JPTION Ol.' TIIE REPOR'I' ON
TH Fi ('0 Ll N'l'\' PEir\i S I( ) l\ :JC H ti &t t. lilLl,, Z}t 7

'l'he l'hrrirperson invited Flon. l\1;iiirrki N,iagagua. Ir,t?, thc sponsor of the County pension

Scheme Bili. :1017 to meke his suhmi:i:riorr tr.r the Comnrirtec.

T'he !-lon l\'lernher tor,rk the (-omnrttt,-';.: ilrr.rriuh tlic ollcr:t:r {rud r:i:ur.iol1.i in coining up rvith the the
Bill. IJc r;tatcd ttrat the Bill r,uair itltli,:)t'irnr il:; it wtirrl<i opeiatiirrralizc Section lj2 of the Count),
(lovc'rnrrrerrts Act thus enab!irlg eri',,it,l.J\,{.rc.} r-)l c{)rlrrtr gtrsrnmL.nls 1o lre suhscribed to a pensiorr
sChrlmc

Ilc' rlsc stated that the llitl was ,,iei(urg tri inrplcr;rer.t iirc rc-omrnendations of the Attomey
(icneral as detailecl in liis I egal Opinr..rn sr)ught hy Ct.rrrt-r, ljtakeholclers clated 24th January,
2017 .'l'htr ,\ltot'ncy General Lcgai l-tniric.r: rcconurrcnJeci thal: " Luptru:;l ((lmbrcllu) Retirement
I''und .schente .;houlcj he unchrtre'ri itn,:-{tr ctn ,4ci of i''urliantzn! r(t prote(t rhe inter<:st of'the
members ol the scltctne as rcsolrst! bi, th<' ('c:rtfi,()o.r,at-rintnts "

2 l',
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I, The Committee also engagecl the Member on several clauses of the Bill which the Members had

concerns on. -fhe Committee further infbrmecl l-lon. Muriuki N.iagagua. M.P on the areas it had

made proposals for amendment.

COMMITTEE'S DELIBERATIONS
l. There was a pr<lposal from some Members that given the tact that there was a similar Bill

before the Senate. it was proper fbr the sponsor o1'the Bill to consider vvithdrau'ing the

Bill to merge the ideas in the two Bills. 'fhe sponsor stated that he was well within his

right as a private Member to initiate any legislation and as such he would not consider

withdrawing the Bill as proposecl. He further informed the meeting that the Bill had been

extensively subjected to all stakeholders by the Senate in the I lth Parliament.

2. Some Members of the Committee expressed their desire to register their dissenting view

on the Bill since some contentious clauses had not been f'act<lred as part of the

Committee's amendments. The meeting deliberated extensively on the issue and agreed

that another meeting will be held so that all clauses that rvcrc in contention can be

discussed fu(her. Members ,v'v'ere reqLlcsted to subntit the clauses that thel' woLrld like

further anrendments on to the secretariat befbre the meeting which would be held the

lollowing da-v- at 10.00 am.

3. 1'he report on the consicleration o1'the County Pension Scheme llill.20l7 will be adopted

at a later date after further deliberations by the Committce'

MIN.NO.I1t4/DC-Ft20l8: ADOPTION OF THE REPORT ON THE CONSIDERATION

OF THE PUBLIC PRIV.ATE PARTNERSHIPS (AMENDMENT) BILL.2O17

-fhe Committee adopted the Report on the Consideration o1' thcr Public Private Partnerships

(Amendment) Bill. 2017.1'he report will be tabled in the Flousc- on Wednesday. i 1'r' April- 2018.

MIN.NO. I DllDC-F l20l 8: ADJOURNMENT

There being no other business to deliberate on. the meeting was adjourned at 13.,55pm.'I-he next

meeting will be held on Wednesday 1 ltl'April, 2018 at 10.00 am.

HON. JOSEPH K. LIMO, MP

(cHAIRPERSON)

SIGNED ..D 
^r 

E. ././/. .Y./hP. /.K. .
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Mmrurps oF THE l6tH slTTnrrc oF THE DEpARTMENTAL coMndrrrEE oN FINAI\cE
AND NATIONAL PLANNING HELD oN TIIURSDAY, 29TH MARCH, 2018 IN CoMMITTEE
ROOM 5, MArN PARLIAMENT BUILDINGS AT 1t.00AM

PRESENT

L Hon. Joseph K. Limo, MP - Chairperson
2. Hon. Isaac W. Ndirangu, MP- Vice Chairperson
3. Hon. Jimmy O. Angwenyi, MP
4. Hon. ShakeelShabbir Ahmed, MP
5. Hon. Daniel E. Nanok, MP
6. Hon. Andrew A. Okuome, MP
7. Hon. Joseph M. Oyula, MP
8. Hon. Joshua C. Kandie, MP
9. Hon. David M. Mboni, MP
10. Hon. Lydia H. Mizighi, MP
I l. Hon. Purity W. Ngirici, Mp
12. Hon. Stanley M. Muthama, MP

APOLOGY

1. Hon. Alfred Sambu, MP
2. Hon. Dr. Enoch Kibunguchy, MP
3. Hon. AbdulRahim Dawood, MP
4. Hon. Francis K. Kimani, MP
5. Hon. Mohamed A. Mohamed, MP
6. Hon. SamuelAtandi, MP

INATTEI\IDANCE

SECRETARIAT

l. Mr. Robert Nyaga
2. Ms. Leah Mwaura
3. Ms. Laureen Wesonga

4. Mr. Josephat Motonu
5. Ms. Lynette Otieno
6. Mr. Chelang'a Maiyo
7. Mr. John Njoro
8. Mr. Collins Mahamba

Agenda

L Prayers
2. Preliminaries/Introductions
3. Communication from the Chair
4. Bills
llPage

Deputy Director, PBO

First Clerk Assistant/ Lead Clerk
Third Clerk Assistant
Fiscal Analyst II
Legal Counsel II
Research and Policy Analyst
Serjeant-At-Arms
Audio Officer



t

5. Petitions
6. Papers
7. Personal statement (Members Only)
8. Confirmation of Minutes
9. Matters Arising
l0' consideration of 

^c-ommittee 
stage amendments to the public private partnerships

(Amendment) Bill,20l7
I l. Adjournment

MIN.NO.O8 2 IDC.F I2OI8:PRELIMINARIES/COMMUNICATION FROM THE CIIAIRPERSON

The meeting was called to order at 11:20 a.m with prayer from the Hon. David Mboni, Mp. Thechairperson then welcomed the Legal Counsel to take the meeting through the deliberations.

MIN.NO.O8 3 tD C-F /2018 : CONF,IRMATION OF, MINUTE S

Agenda deferred.

MIN.NO.O84IDC-FI2OI8: CONSIDERATION OF' COMI},ITTEE STAGE AMENDMENTS TOTHE PUBLIC PRTVATE PARTNERSTilPS (AMENDMENT) BrLL,2017
The Committee agreed to amend the Billas follows:

CLAUSE 1

Agreed to

CLAUSE 2

THAT' clause 2 ofthe Bill be amended by deleting paragraph (b) and substituting therefor the following
new paragraph-

(a) deleting the definition of .,committee,'.

CLAUSE 4

THAT' clause 4of the Bill be amended by deleting the proposed new section 34, and substituting therefor
the following new section-

Exemption 3A. The provisions of the public procurement and Asset Disposal Act,
shall, be exercised subject to the relevant provision of this Act and
contracts under this Act only in the event where there is no express provlslon
applicable procurement procedures under this Act

NEW CLAUSES

THAT, the Bill be amended by inserting the following new clauses immediately after clause 4-

I

l5
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(epeal of section4 of 4A. The principal Act is amended by repealing section 4
No. l5 of20l3.

Repeal of section 5 of 48. The principal Act is amended by repealing section 5.
No. l5 of 2013.

X:::i;i;:ion 
6 or 4C. rhe principal Act is amended by repealing section 6.

Amendment of
;;;;;;*".r5;; 4D. The principal Act is amended by deleting section 7 and
2013. therefor the following new section-

substituting

The

functions of
the Cabinet

Secretary.

7. (l) The functions of the Cabinet Secretary shall be-
(a) formulate policy guidelines on public private

partnerships;
(b) ensure that all projects are consistent with the

national priorities specified in the relevant policy
on public private partnerships;

(c) approve project lists submitted to it in under
section 24;

(d) formulate or approve standards, guidelines and
procedures for awarding contracts and
standardized, bid documents;

(e) review the legal, institutional and regulatory
framework of public private partnerships; and

(f) ensure approval of, and fiscal accountability in the
management of financial and any other form of
support granted by the Government in the
implementation of projects under this Act.

(2) The Cabinet Secretary shall, every six months,
submit to Parliament a report on the estimated value of
government obligations, risks, undertakings, subsidies,
revenue guarantees, and other types of goverrrment guarantees
and support linked to every public private partnership project
together with the value of each public private partnership
project agreement signed under this Act.

Repealof section 8 of 4E.The principal Act is amended by repealing section g
No, l5 of 2013.

t
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Repeal ofsection 9 of
No. l5 of20l3.

Repeal of section l0
ofNo. l5 of2013.

Amendment of
section l4 of No. l5
of20l3.

4F. The principal Act is amended by repealing section 9

4G. The principal Act is amended by repealing section 10

4H. The principal Act is amended by deleting section l4 and substituting therefor the
following new section-

Functions ofthe unit. 14. (l) The functions of the unit are to-_

(a) serve as a resource centre on matters relating to public
private partnerships;

(b) conduct civic education to promote the awareness and
understanding of the public private partnerships
process amongst stakeholders;

(c) provide capacity building to, and advise contracting
authorities or other parties involved in the planning]
co-ordinating, undertaking or monitoring of pro;"ci,
under this Act;

(d) rate, compile and maintain an inventory of public
private partnership projects that are highfy rated and
which are Iikely to attract private sector investment;

(e) develop an open, transparent, efficient and equitable
process for managing the identification, screening,prioritization, development, procurement,
implementation and monitoring of projects, and
ensure that the process is applied consistently to all
projects;

(f) conduct research and gap analysis to
continuous performance improviment
implementation of public private partnerships;

ensure
in the

(g) collate, analyse and disseminate information including
data on the contingent Iiabilities of the Government ii
relation to a project;

(h) make recommendations on the approval or rejectionof projects prior to submission to the iabinet
Secretary for approval;

(i) assist contracting authorities, where the unit considersit necessary, to design, identifu, select, prioritise,
appraise, evaluate and negotiate projects;

O maintain a record of all project documentation;

(k) review and assess requests for Government support in

,
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relation to a project and advise the Cabinet Secretary
on the support that should be accorded in relation to
the project;

(l) assist the Cabinet Secretary in formulating guidelines
and standard documentation required under this Act;

(m) liaise with and assist the contracting authorities in
their roles in the various stages of a project cycle;

(n) ensure that the tendering process relating to a project
conforms to this Act and to procurement best
practices;

(o) put in place measures to eliminate constraints limiting
the realisation of benefits expected from a publil
private partnership; t J

(p) monitor contingent liabilities and accounting and
budgetary issues related to public private partneiships
with the relevant offices within the State department
responsible for fi nance;

(q) approve project proposals submitted by Contracting
Authorities;

(r) ensure that each project agreement is consistent with
the provisions of this Act;

(s) examine and approve a feasibility study conducted by
a contracting authority under this Act;

(t) ensure efficient implementation of any project
agreement entered into by contracting authorities;

(u) require any information from any party to a project on
any matter relating to a public private partnership; and

(v) carry out such other functions as may be conferred on
it by the Cabinet Secretary and this Act.

(2) The unit shall prepare financial accounts and an inventory
of any monies allocated to it, any financial support received
by it and any success fees received by it from a private party
or project company as the case may be, under this Act.

NEW CLAUSE 5A

THAT' the Bill be amended by inserting the following new clauses immediately after clause 5-
Amendment of 5A. Section l7 of the principal Act is amended in subsection (1)
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section 17 of
No. l5 of2013.

by deleting the word .,Co1mr_n9el' 
appearing in paragraph O and

substituting therefor the words ,,Cabinet Sicretary,,.

CLAUSE 7

THAT, clause 7 ofthe Billbe amended-

(a) in paragraph (a)- by deleting the proposed new subsection (2) and substituting therefor thefollowing new subsection-

(2) Upon receipt of the project lists from the nationalgovemment contracting authorities,
the cabinet Secretary shall consider the lists and the recommendations of the Unit and
prepare and submit to the cabinet for approval a national prioritylist which shall include
county approved priority lists of public private partnership projects that have been
submiued to the Unit.

(b) bv inserting the foilowing new paragraph immediatery after paragraph (bf-
(c) in subsection (3) by inserting the words "in consultatiln with county governments,,
immediately after the words ..Cabinet 

Secretary shall.,,

NEW CLAUSE 7A

THAT' the Bill be amended by inserting the following new clauses immediately after clause 7-

lffilffTr*".,T 7A' The principal Act is amended by deleting section 2s and replacing it with the
;;;;ir:- 

vr rru' 'J following new section_

27,The Cabinet Secretary may, in consultation with the
Debt Management office, where he or she considers it
necessary to support a project and in order to reduce premiums
factored for political risks, issue a guarantee, undertaking or
binding letters of comfort in relation io a project.

Guarantee or

letter of
comfort by the

Government.

78. The principal Act is amended by inserting the followi ng new section immediately
after section 27-

Insertion of new
section into No. l5
of20l3.

Contingent Iiabilities
linked to private
partnership

agreements.

27A. (l) The Cabinet Secretary shall ensure that the
accumulation of contingent riabirities rinked to pubric
private partnerships by the government is consistent with
debt sustainability objective set out in the medium term
debt management strategy submitted to parliament under
section 33 of the public Finance Management Act,2012.

(l) The National Assembly shall, taking into
consideration the medium term debt
management Strategy, approve a limit on the6lPage

No. l8 of20l2.
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NEW CLAUSE 8A

THAT, the Bill be amended by inserting the following new clause immediately after clause g-
Amendment of
section 33 of No. 15

of20l3.

Amendment of
section 28 of No. 15

of20l3.

Amendment of
section 30 of No. 15

of20l3.

Amendment of
section 45 of No. l5
of20l3.

Amendment of
section 48 of No. 15

of 201 3.

Amendment of
section 52 of No. 15

of20l3.

cumulative value of all contingent liabilities
that may be incurred through public private
partnership agreements.

7C' Section 29 o{ the principal Act is,amended by deleting subsection (3) andsubstituting therefor the following ni* subsection_

(3) The Cabinet Secretary may impose a success fee on a transaction to be paid bya successful bidder in accordance with the tender documents

7D' Section 30_of the principal Act is amended by deleting the word ,.Commiffee,,
and substituting therefor the word ,.Cabinet 

Secretary.,,

8A' Section 33 of the principal Act is amended in subsection (l) by deleting theword "Committee" and substituting therefor the word .,Unit.,,

9A' Section 37_of the principal Act is amended in subsection (l) by deleting thewords "upon approval by the Committee,,.

9B' Section 45 of the Public Private Partnerships Act is amended by deleting
subsection ( I ) and substituting therefor the following new subsection-

(l) A contracting authority may, hold a competitive dialogue with each
bidder to define the technical or financial aspects of th" project in the manner
prescribed under this Act.

9C' Section 48 of the Public Private Partnerships Act is amended by deleting
subsection (4).

NEW CLAUSE 9A

THAT, the Bill be amended by inserting the following new clauses immediately after clause 9-
Amendment of
section 33 of No. l5
of20l3.

NEW CLAUSE 11 A

THAT' the Bill be amended by inserting the following new clause immediately after clause I l-
llA' Section 52 of the principal Act is amended in subsection (l) by deleting the

words "with the approval of the Committee,,.
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TrrAT' the Bill be amended by deleting clause 12 andsubstituting therefor the following new clause-

*fffir-" ij 12. The principal Act is amended by deteting section 54 and substituting
of 2013. therefor the following new section_

54. (l) The Unit shall submir the project report, the
financial risk assessment report submitted to it under
section 53 and its recommendations to the Cabinet
Secretary for consideration and approval.

(2) For County projects, the project report, fhe
financial risk assessment report shall be submittid to the
contracting Authority together with its recommendations
for consideration and approval.

(3) The Contracting Authority shall, upon receiving
approval under subsection (l) and (2), execute the projeci
agreement.

CLAUSE 13

TrrAT, clausel3 of the Bill be amended in the proposed new section 54A by_
(a) inserting the following new subsection immediately after subsection (3f(3A) A county government shall within thirty days oi approval of a project a under submit areport to the county assembly; and
(b) inserting the words 'oin consultation with county governments,, immediately after the words"Cabinet Secretary.,,

CLAUSE 12

Submission of
memorandum to
Cabinet for
approval.

CLAUSE 14

TEAT' the Bill be amended by deleting clause 14 and substituting therefor the following new clause-
Repeal of 14. The principar Act is amended by repearing section 56.section 56 of
No. 15 of
2013.

NEW CLAUSE 14A

THAT' the Bill be amended by inserting the following new clause immediately after clause l4-
Repeal of l4A. The principar Act is amended by repealing section 57.section 57 of
No. 15 of

8lPage
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, ' r2013.

CLAUSE 15

THAT' the Bill be amended by deleting clause l5 and substituting therefor the following new clause
Amendment of
section 57 of
No.l5 of20l3.

Amendment of
section 6l of
No. l5 of
2013.

Amendment of
section 63 of
No. 15 of
2013.

Cancellation of
tender.

,t

15. section 57 of the principar Act is amended by dereting the word ,.cabinet,, 
andsubstituting therefor the word .,Cabinet 

Secretary,,.

NEW CLAUSES

THAT' the Bill be amended by inserting the following new clause immediately after clause l5-
Amendment of 15A' The principal Act is amended by deleting section 5g and substituting therefor the
i'jl'"',r" ll foflowing new section_

2013,

58. (l) A contracting authority may, at any time, terminate
procurement proceedings without entering into a contract.

I (2) The bidders ofa tender that is canceiled under this section
shall not be entitred to compensation for the cancelration of the
tender.

15B' section 6l of the principarAct is amended in subsection (z)by-
(a) deleting paragraph (b) and substituting therefor a new paragraph-

(b)submit the proposar to the Unit for consideriion und upprovar; and

(b) deleting paragraph (c).

15C' Section 63 of the principal Act is amended by deleting subsection (3) and
substituting therefor the following new subsection_

(3) The parties to the project agreement may agree to resolve disputes arising
under the project agreement through arbitration, or any other non-judicial means

9lPage
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I
of dispute resolution agreed upon in the agreement as specified in paragraph l g
of the Third Schedule.

l5D' The principal Act is amended by deleting section 64 and substituting therefor the
following new section-

Amendment of
section 64 of
No. 15 of
2013.

Amendment of
section 65 of
No. 15 of
2013.

Amendment and
variation of project

agreements.

64. (1) A party who intends to make material any
amendment or variation to a project agreement in reration to the
term and conditions specified therein, the outputs of a project or
any waivers specified in the agreement shall_

(a) for national level projects apply for, and obtain the
approval of the Cabinet Secretary;

(b) for county projects, require the concu,ence of the cabinet
Secretary, where the relevant project is supported by a
letter of comfort or such risk mitigation instiuments from
the national government

(2) The cabinet Secretary shall issue thresholds on what can
be deemed material amendments.

(3) The approval ofthe cabinet secretary under subsection
(1) shall be in writing.

15E' Section 65 of the principal Act is amended in subsection (5) by deletingthe word
"Committee" and substituting therefor the word ,,Unit,,.

CLAUSE 16

THAT' the Bill be amended by deleting clause l6 and substituting therefor the following new slnu5s-

Amendment of
section 67 of No.
l5 of20l3.

16. Section 67 of the principal Act is amended_

(a) in subsection (2f-
(i) bV inserting the words ,.appointed by the Cabinet

Secretary,'. immediately after the words .,Kenya,,
appearing in paragraph (a);

(ii) by deleting paragraph (b) and substituting therefor the
fol I owing new paragraph_

(b) six other persons with such knowledge and
experience as the Cabinet Secretary shall, in
consultation with the Unit, consider appropriate;

I
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(iii)by inserting the following new paragraph immediately
after paragraph (b!-



a

t (ba) two persons of the opposite gender
appointed by the Council of Governors.

,. . (iu) by deleting paragraph (c);
(D) tl. subsection (3) .by deleting the words ,,and shall beeligible" and substituting therJfo.-ih" *ora, ,,and may beeligible',;
(.) l{. deleting subsection (5) and substituting therefor thefollowing new subsection_'

(5) A person aggrieved by the decision Committee may
appeal to the High Court within seven days from
the date of the Committee,s decision.

CLAUSE 17

THAT' the Bill be amended by inserting the following new crauses immediatery after crause r6-
Insertion of new l7' The principal Act is amended by inserting the following new section immediately aftersectionin to No. l5

"rjol;. 
-v r.v. rJ section 70_

public

participation pubr: ii,*'J'),*;:fft.,1f"fi"H::xir?li'fi::,11"'Ti'Jlf:,lparticipation.

orp,u,i.(?u][:#lifi :ffi ,:].,ffi:il*:ffi I",*,:: jn:orduct

1

,

Amendment of
section 7l of No. 15

of20 I 3.

Repeal of First
Schedule to No. I5 of
20t3.

18' Section 7l of the public private partnerships Act is amended-

(a) in subsection (l) by deteting paragraph (d); and

(b) bV deleting subsection (2).

19' The principal Act is amended by repearing the First Schedure
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MEMBERS' DELIBERATIONS

The meeting agreed that the report on the Public Private Partnerships (Amendment) Bill, 2017 will be
adopted in the next meeting since it will be considered for third reading soon after the short recess.

MIN.NO.085/DC-F/2018 : AIYY OTHER BUSINESS

The Chairperson informed the meeting that The Statute Law (Miscellaneous AmendmentsXNo. 3) Bill,
2017 would go for third reading the following day. Members were requested to be present in the House to
defend the Committee's amendments.

MIN.NO.086{DC-F 12018: ADJOURNMENT

There being no other business to deliberate on, the meeting was adjourned at 02.15pm. The next meeting
will be held at 3.30pm.

IION. JOSEPII IC LIMO, MP

(cHATRPERSOTg

SIGN"ED ..o*n..t,t./u/2"w
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