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CHAIRPERSON’S FOREWORD

In exercise of the powers conferred on the Office of the Registrar of Political Parties by
section 49(1) of the Political Parties Act, 2011, the Registrar of Political Parties made the
Political Parties (Membership) Regulations, 2021 which was published as Legal Notice No.
260 of 2021 on 31 December 2021.

The Regulations were submitted to the Clerk of the National Assembly on 20™ January 2022
and laid in the House on January 25" 2022 being within the statutory timelines contemplated
under section 11(1) of the Statutory Instruments Act, 2013, and subsequently referred to the
Committee on Delegated Legislation for consideration.

The primary objective of the Regulations is to operationalize the Political Parties Act as they
provide guidelines to the Registrar on how to address various provisions of the Political
Parties Act in respect to party membership.

Upon tabling, the Speaker has directed that the Committee on Delegated Legislation to
confirm during their scrutiny ,whether the aforementioned regulations were indeed made
under the Political Parties Act, 2011 or whether they were made under provisions of the
Political Parties (Amendment) Act, 2022, and whether the Regulation - making Authority
(Office of the Registrar of Political Parties) has adequately conducted public participation and
whether sufficient proof of evidence of the consultation was demonstrated.

The Committee on Delegated Legislation, in carrying out its scrutiny and pursuant to section
16 of the Statutory Instruments Act, 2013, held two separate meetings with the Registrar of
Political Parties to deliberate on the said Regulations on 24" March, 2022 and on 2" April
2022 respectively. The Committee upon scrutiny of the Regulations satisfied itself that the
Registrar of Political Parties had complied with the Constitution and the relevant statutes in
making the regulations.

Section 34B of the Political Parties Act (No. 11 of 2011) as amended in 2022 requires that the
Registrar of Political Parties makes Regulations on the use of technology by establishing a
management information system. The Registrar in making the instant Regulations did not
rely on section 34B of the Political Parties Act as amended but invoked section 49(1) of the
Political Parties Act (No. 11 of 2011) which is an omnibus provision enabling the Registrar
to make Regulations generally for bringing into effect the provisions of the Act.

The Committee was seized of the information that there is a petition in the High Court
challenging the legality of the amendment Act, being petition No E043 of 2022 (as
consolidated with petitions E057 of 2022 and E109 of 20220 Selesio Mutuma Thuranira &5
Others Vs the Attorney-General & others with the Speaker of the National Assembly as the
2" respondent and the Speaker of the Senate as the 3™ Respondent. The judgement in the
matter is set for the 29" April, 2022. The Committee however noted that the amendments,
subject matter in court did not affect the making of the Regulations as the Registrar invoked
section 49(1) which was not amended.

Public Participation
Articles 10 and 118 of the Constitution, section 5, 5A, and the Schedule to the Statutory
Instruments Act, read together with Standing Order 210 require the regulation-making
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authority to conduct public participation and sufficient consultation with the stakeholders and
persons likely to be affected by the Regulations.

During the consultative meetings, the Office of the Registrar of Political parties demonstrated
that it had conducted sufficient public participation and had engaged the relevant stakeholders
in the process of developing the Regulations.

Explanatory Memorandum

A detailed Explanatory Memorandum was attached to the regulations. The Explanatory
Memorandum provides for the statutory instrument’s purpose of recruitment of party
members including the requirement of continuous updating of the membership register and
protection of personal data. The memorandum further provides for the legislative context,
policy background, extent of application, consultations outcome, non-requirement of a
regulatory impact assessment, and guidance from the Office of the Registrar of Political
Parties.

Communication of Committee’s approval of Statutory Instrument to Regulatory Making
Authorities

Pursuant to Standing Order 210 (5) which provides that “the Clerk shall submit the
resolution under paragraph 4 (b) (i) to the relevant state department or the authority that
published the statutory instrument”. the Committee on Delegated Legislation approved the
Regulations for operation and recommended to the Clerk of the National Assembly to convey
the resolution of the Committee on the approval to the Registrar of Political Parties and the
Attorney General.

Having examined the Political Parties (Membership) Regulations, 2021 (Legal Notice No 260
of 2021), against the Constitution, the Interpretation and General Provisions Act (Cap 2), the
Statutory Instrument Act, (No. 23 of 2013,) and the Political Parties Act (No 11 of 2011),
pursuant to which they are made and pursuant to the Speaker of the National Assembly’s
directive, the Committee seeks to Table its Report on the Consideration of the Political
Parties (Membership) Regulations, 2021 (Legal Notice No 260 of 2021) to the House for
information and for the record.

I wish to most sincerely thank the Speaker and the Office of the Clerk of the National
Assembly for the invaluable support accorded to the Committee in the discharge of its
mandate.

On behalf of the Members of the Select Committee on Delegated Legislation and pursuant to
Standing Order 210 (4) (b) it is my pleasure and duty to present to the House, the
Committee’s Report on the Consideration of the Political Parties (Membership)
Regulations, 2021 (Legal Notice No 260 of 2021).

HON. WILLIAM KASSAIT KAMKET, M.P.
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1.0 PREFACE

1.1 Establishment and Mandate of the Committee

1. The Select Committee on Delegated Legislation is established pursuant to Standing
Order No. 210 and is mandated to consider statutory instruments submitted to Parliament
for consideration. The Committee is expected to consider in respect of any statutory
instrument, whether it is in accord with the provisions of the Constitution, the Act
pursuant to which it is made or other relevant written laws.

2. The Committee is mandated to consider in respect of any statutory instrument, whether it:

a)

b)
<)
d)
e)
f)

g
h)

D
i)

k)

is in accordance with the provisions of the Constitution, the Act pursuant to
which it is made or other relevant written laws;

infringes on fundamental rights and freedoms of the public;

contains a matter which in the option of the Committee should more properly be
dealt with in an Act of the Parliament;

contains imposition of taxation;

directly or indirectly bars the jurisdiction of the court;

gives retrospective effect to any of the provision in respect to which the
Constitution does not expressly give any such power;

it involves expenditure from the consolidated fund or other public revenues;

is defective in its drafting or for any reason form or part of the statutory
instrument calls for any elucidation;

appears to make some unusual or unexpected use of the power conferred by the
Constitution or the Act pursuant to which it is made;

appears to have had unjustifiable delay in its publication or laying before
Parliament;

makes rights, liberties or obligations unduly dependent upon non-renewable
decisions;

makes rights, liberties or obligations unduly dependent insufficiently defined
administrative powers;

inappropriately delegates legislative powers;

imposes a fine, imprisonment or other penalty without express authority having
been provided for in the enabling legislation;

appears for any reason to infringe on the rule of law;

inadequately subjects the exercise of legislative power to Parliamentary scrutiny;
and

Accords to any other reason that the Committee considers fit to examine.
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1.2 Committee Membership

3. The Committee membership comprises —

The Hon. William Kassait Kamket, M.P. (Chairperson)
Tiaty Constituency

KANU

The Hon. Muriuki Njagagua, M.P. (Vice Chairperson)
Mbeere North Constituency

Jubilee Party

The Hon. Waihenya Ndirangu, M.P.
Roysambu Constituency

Jubilee Party

The Hon. William Cheptumo, M.P.
Baringo North Constituency

Jubilee Party

The Hon. Cecily Mbarire, MGH, M.P.
Nominated

Jubilee Party

The Hon. Alice Wahome, M.P.
Kandara Constituency

Jubilee Party

The Hon. Robert Mbui, M.P.
Kathiani Constituency
Wiper Democratic Movement -Kenya

The Hon. Daniel Maanzo, M.P.
Makueni Constituency
Wiper Democratic Movement -Kenva

The Hon. Timothy Wanyonyi, M.P.
Westlands Constituency
Orange Democratic Movement

The Hon. Ronald Tonui, M.P.
Bomet Central Constituency

Jubilee Party

MEMBERS

The Hon. William Kamoti, M.P.
Rabai Constituency
Orange Democratic Movement

The Hon. Martha Wangari, M.P.
Gilgil Constituency

Jubilee Party

The Hon. Gideon Mulyungi, M.P.
Mwingi Constituency
Wiper Democratic Movement — Kenva

The Hon. (Dr.) Wilberforce Oundo, M.P.
Funyula Constituency
Orange Democratic Movement

The Hon. George G. Murugara, M.P.
Tharaka Constituency
Democratic Party

The Hon. Jennifer Shamalla, M.P.
Nominated

Jubilee Par

The Hon. Munene Wambugu, M.P.
Kirinyaga Central Constituency

Jubilee Party

The Hon. Patrick Mariru, M.P.
Laikipia West Constituency

Jubilee Party
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The Hon. Sammy Seroney, M.P.
Nominated
Wiper Democratic Movement — Kenva

The Hon. Tindi Mwale, M.P.
Butere Constituency
Amani National Congress

The Hon. Robert Gichimu, M.P.
Gichugu Constituency

Jubilee Party
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The Hon. Edith Nyenze, M.P.
Kitui West Constituency
Wiper Democratic Movement — Kenva

The Hon. Abdi Koropu Tepo, M.P.
Isiolo South Constituency
Kenya Patriots Party




1.3 Committee Secretariat
4. The secretariat facilitating the Committee comprises —

Mr. Mohamed Jimale
Clerk Assistant I (Team Leader)

Ms. Ruth Mwihaki Gakuya
Clerk Assistant 11

Mr. Dima Dima
Principal Legal Counsel

Mr. Josphat Motonu
Fiscal Analyst 1

Ms. Fiona Musili
Research Assistant 11

Ms. Noelle Chelangat
Media Relations Officer 11

Mr. Charles Ayari
Superintendent of Electronics

Mr. Anthony Wamae
Serjeant at Arms
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1.0 CONSIDERATION OF THE POLITICAL PARTIES (MEMBERSHIP)

REGULATIONS, 2021 (LEGAL NOTICE NO 260 OF 2021)

2.1.1 Introduction

5. The Political Parties (Membership) Regulations, 2021 are made by the Registrar of
Political Parties pursuant to section 49(1) of the Political Parties Act, 2011which
empowers the Registrar to make regulations generally for the better carrying out of
provisions of the Act including prescribing the forms which may be used for carrying out

the provisions of the Act.

6. The Regulations were published in the gazette on 31 December 2021, vide Legal Notice
No. 260 of 2021, submitted to the Clerk, National Assembly on 20" January, 2022 and

laid in the House on 25" January, 2022.

7. The objective of the regulations is to operationalize the Political Parties Act as they
provide guidelines to the Registrar on how to address various provisions of the Political

Parties Act, 2011 in respect to party membership.
8. The Regulations seek to:

a) address needs of Kenyans as drawn from stakeholder engagements and fill gaps
identified during execution of the Office’s mandate, lessons and experiences from
previous electoral cycles on various issues, inter alia, party membership and

management of political party records;

b) provide the use of technology in implementing the Political Parties Act, 2011
including recruitment and resignation at both the Office of the Registrar of

Political Parties and party level;
¢) mechanisms for protection of personal data as required under the Act;
d) provide for the processes in managing political parties’ membership register;

e) provide for management of data of provisionally registered parties that have not
complied with the provisions of Section 7 of the Political Parties Act, 2011 in

terms of proceeding to the full registration status; and

f) provide for removal from the register the membership details of a person who has
ceased to be a member of a political party by resignation, expulsion, death or

revocation of citizenship.

2.1.2  Overview of the Regulations

9. The regulations make provisions for the following -

a) Regulation 1—provides for the title of the Regulations as Political parties
(Membership) Regulations, 2021.

b) Regulation 2— Provides for definitions

¢) Regulation 3—provides for the recruitment of members by a political party.

d) Regulation 4—provides for use of technology for the recruitment of members of a
political party.

e) Regulation 5—provides for a political party to keep and maintain original records.

f) Regulation 6—requires political parties to prepare a party membership list.

g) Regulation 7—provides for the transmission of the membership list to the Registrar
through the Political Parties Information Management System.

h) Regulation 8—provides for the use of technology.

Committee on Delegated Legislation: Report on the consideration of the Political Parties (Membership)
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i) Regulation 9—provides the preparation of a party membership register by the
Registrar.

j) Regulation 10—requires the Registrar to ensure that the information contained in the
register is up to date.

k) Regulation 11—provides for access to the register.

1) Regulation 12—provides for redress with respect to the information relating to a
person recruited without their consent.

m) Regulation 13—provides how the Registrar handles records of a provisionally
registered party that has not applied for full registration as required under the law or
whose application has been refused.

n) Regulation 14— provides for the transfer of membership particulars following a
merger.

0) Regulation 15—provides for the membership records of a voluntarily dissolved party.

p) Regulation 16—provides for the removal of membership records of a person or a
political party on court order.

q) Regulation 17—provides for preservation of records for five years.

r) Regulation 18—provides for the resignation of members from political parties.

s) Regulation 19—provides for cessation of membership.

2.1.3 Scrutiny of the Instrument
10. In accordance with section 16 of the Statutory Instruments Act, 2013, the Committee held
consultations with the Registrar of Political Parties on 24" March 2022 in a meeting held
at Parliament Buildings and further consultations in a meeting held at the Sarova

Whitesands Resort and Spa in Mombasa on 2" April 2022.

11. The following issues arose during the deliberations —

a) Members were informed that the Political Parties (Membership) Regulations, 2021
were developed as a separate set of regulations from the Political Parties
(Registration) Regulations, 2019 following an advice from the Office of the Attorney
General and the Committee to the effect that Membership be separated from
Registration in order to make provisions for member’s recruitment, maintenance of
members registers, among others, given that recruitment of members had been
provided for under Section 7 of the Act.

b) Under Regulation 3 on Recruitment of Members - Members raised concerns on the
use of ID and passport for multiple registrations as they were open to abuse in cases
where an individual registers in more than one party as there is no way at the moment
to link the national ID to the passport. The Committee was informed that National
Identification Cards and Passports are recognized as valid registration documents and
in order to eliminate cases of double registration, the Office of the Registrar of
Political Parties has collaborated with the Integrated Population Registration System
(IPRS) to minimize the misuse of the ID and Passport for multiple registrations. In
order to address the issue of recruitment to Political Parties without consent, it was noted that
the Registrar of Political Parties has put in place a system that prompts individuals through a
text message to accept or reject registration to a political party.

Committee on Delegated Legislation. Report on the consideration of the Political Parties (Membership)
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d)

Regulations 11 and 12 further make provisions for members to give consent and
access to the register to verify their information.

On whether the Regulations dissuade candidates from resigning from Political Parties
leaving a political party without a candidate for an elective position during elections,
Members were informed that Article 38 of the Constitution gives rights to Kenyans
with regard to belonging to a political party and engaging in party nominations. The
Political Parties Act has also provided timelines on changing party membership.
Further, Political parties have their own structures including nomination rules to
govern the conduct of party nominations. The ORPP gives approval in line with
schedule 2 of the Political Parties Act, 2011. However, there is a need to give political
parties the leeway to make their own rules and allow for internal dispute resolution
mechanisms.

The Political Parties (Amendment) Act, 2022 also provides for the declaration of the
method that will be used to choose a candidate for a position.

The Committee noted that some drafting errors in the Regulations contrary to section
13 (1) of the Statutory Act, 2013 that cross referencing was noted and that forms were
not well aligned and ought to be amended to make reference to the correct
Regulation- I.e. Form PPM1 should read r.3(3).

On whether the regulations addressed the Political Parties (Amendment) Act, 2022,
the meeting was informed that the ORPP would seek guidance on how the provisions
of the Political Parties (Amendment) Act, 2022 should be captured in the Regulations.

3.0 COMMITTEE OBSERVATION

12. Having examined the Political Parties (Membership) Regulations, 2021 (Legal Notice No 260 of
2021) the Committee made the following observations —

)

2)

3)

3.1.1 Statutory Timelines

The Regulations were published in the gazette on 31 December 2021, vide Legal
Notice No 260 of 2021, submitted to the Clerk, National Assembly on 20" January
2022 and laid in the House on 25™ January 2022 being within the statutory timelines
set out in section 11(1) of the Statutory Instruments Act, 2013.

3.1.2 Public Participation

Articles 10 and 118 of the Constitution, section 5, SA and the Schedule to the
Statutory Instruments Act, read together with Standing Order 210 requires the
regulation-making authority to conduct public participation and sufficient consultation
with the stakeholders and persons likely to be affected by the Regulations.

The Office of the Registrar of Political parties demonstrated that it had engaged
various stakeholders as follows; Technical Caucus Consultative Meeting on the
Review of the Political Parties Act, 2011 held on 10 February 2020; Political Parties
Consultative Meeting held from 1%t to 3™ March, 2020; State actors and Civil Society
Organizations workshop held from 5% to 9" October, 2020; State actors in electoral
processes workshop held from 13" to 16" June, 2021; Drafters Retreat with
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composition from State actors in electoral processes held from 4" to 7" July, 2021;
Political Parties’ Secretaries-General Meeting Held from 27" to 30" July 2021;
Political Parties Liaison Committee Meeting held on 3™ August 2021; Meeting
between the Office of the Attorney General, Independent Electoral and Boundaries
Commission (IEBC) and Office of the Registrar of Political Parties (ORPP) held on
Tuesday, 27" July, 2021, National Development Implementation Technical
Committee (NDITC) - Legal Sub-Committee meeting held on 315t August, 2021;
Meeting between the Office of the Attorney General and ORPP on 10" September
2021; and a meeting between the National Assembly Justice and Legal Affairs
Committee, Office of the Registrar of Political Parties, and the Political Parties
Disputes Tribunal on 17" December, 2021. The ORPP also received a memorandum
from the Council of Governors on the Regulations.

3.1.3 Explanatory Memorandum

4) In compliance with the Statutory Instruments Act, 2013 (No. 23 of 2013) on the
requirement for the provision of an Explanatory Memorandum, the Office of the
Registrar of Political Parties submitted a detailed Explanatory Memorandum that
provides for the statutory instrument’s purpose of recruitment of party members
including the requirement of continuous updating of the membership register and
protection of personal data. The memorandum further provides for the legislative
context, policy background, extent of application, consultations outcome, non-
requirement of a regulatory impact assessment, and guidance from the Office of the
Registrar of Political Parties. A list of individuals from different institutions and
stakeholders who participated was also provided.

4.0 COMMITTEE RECOMMENDATION

13. Having examined the Political Parties (Membership) Regulations, 2021 (Legal Notice No
260 of 2021) against the Constitution, the Interpretation and General Provisions Act (Cap
2), the Statutory Instrument Act, (No. 23 of 2013,) and the Political Parties Act (No 11 of
2011), pursuant to which they are made, the Committee recommends that the House
adopts the Report of the Committee approving the Political Parties (Membership)
Regulations, 2021 (Legal Notice No 260 of 2021).

..............................................................................

THE HON. WILLIAM KASSAIT KAMKET, M.P.
(CHAIRPERSON)

13 APR 2022
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Legal Notice Number 260 of 2021 and the Explanatory Memorandum
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MINUTES OF THE 17™ SITTING OF THE COMMITTEE ON DELEGATED
LEGISLATION HELD ON THURSDAY 7™ APRIL, 2022 AT 11.00 AM IN THE
COMMITTEE ROOM 7, MAIN PARLIAMENT BUILDINGS.

PRESENT

The Hon. Kassait Kamket, M.P. - Chairperson

The Hon. Robert Mbui, M.P.

The Hon. Waihenya Ndirangu, M.P.

The Hon. Edith Nyenze, M.P

The Hon. George Murugara, M.P.

The Hon. Munene Wambugu, M.P.

The Hon. Abdi Tepo, M.P.

The Hon. Sammy Seroney, M.P.

The Hon. Jennifer Shamalla, M.P Virtual Attendance

S I R N

ABSENT WITH APOLOGY

The Hon. Muriuki Njagagua, M.P. - Vice-Chairperson
The Hon. Patrick Mariru, M.P.

The Hon. Cecily Mbarire, MGH, M.P.
The Hon. Timothy Wanyonyi, M.P.

The Hon. Robert Gichimu, M.P.

The Hon. Kamoti Mwamkale, M.P.

The Hon. Martha Wangari, M.P.

The Hon. (Dr.) Wilberforce Oundo, M.P
9. The Hon. Ronald Tonui, M.P.

10. The Hon. Daniel Maanzo, M.P.

11. The Hon. Alice Wahome, M.P.

12. The Hon. Gideon Mulyungi, M.P.

13. The Hon. Nicholas Tindi Mwale, M.P.
14. The Hon. William Cheptumo, M.P

® N LW

IN-ATTENDANCE
NATIONAL ASSEMBLY SECRETARIAT

1. Mr. Mohamed Jimale - Clerk Assistant II

2. Ms. Ruth M. Gakuya - Clerk Assistant II

3. Mr. Wilson Dima Dima - Principal Legal Counsel

4. Ms. Noelle Chelagat - Media Relations Officer

5. Mr. Charles Ayari - Superintendent of Electronics (Audio)

MIN.NO. /NA/CDL/2022/105 PRAYER AND PRELIMINARIES

The Chairperson called the meeting to order at 11.05 am with the Prayer.
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MIN.NO./NA/CDL/2022/106 ADOPTION OF THE AGENDA

The agenda was unanimously adopted having been proposed by the Hon. Sammy Seroney, M.P and
Seconded by the Hon. Robert Mbui, M.P.

MIN.NO./NA/CDL/2022/107 CONFIRMATION OF MINUTES

Minutes of the 12 sitting held on Thursday 24" March 2022 were confirmed as a true record of
the proceedings having been proposed by the Hon. Sammy Seroney, M.P. and seconded by the
Hon. Abdi Tepo, M.P.

MIN.NO./NA/CDL/2022/108 MATTERS ARISING

Under MIN.NO. /NA/CDL/2022/ 084 on Regulations Relating to the Basic Education Act,
No.14 of 2013, the Committee was informed that following the request by the Committee that the
Ministry of Education submits regulations made under the Basic Education Act, 2013, the
Committee was in receipt of a letter submitting the Basic Education Regulations 2015. The
Committee, however noted that the response by the Cabinet Secretary was not satisfactory as the
Ministry had not provided evidence of any other regulations envisioned and made under the Basic
Education Act, for instance on curriculum development noting that the Ministry had been operating
through the issuance of circulars that had the force of law but had not followed the right procedure
under the Statutory Instruments Act, 2013.

The Committee, therefore resolved that the Cabinet Secretary for Education be invited to appear
before the Committee on 3™ May 2022 to appraise it on the status of Regulations and circulars
developed under the Basic Education Act, 2013.

MIN.NO./NA/CDL/2022/109 ADOPTION OF THE POLITICAL PARTIES
(MEMBERSHIP) REGULATIONS, 2021 (LN NO. 260
OF 2021);

The Committee having examined the Political Parties (Membership) Regulations, 2021 (Legal
Notice No 260 of 2021) against the Constitution, the Interpretation and General Provisions Act (Cap
2), the Statutory Instrument Act, (No. 23 of 2013) and the Political Parties Act (No 11 of 2011),
pursuant to which they are made, resolved to approve them, having been proposed by the Hon.
George Murugara M.P. and seconded by the Hon. Sammy Seroney, M.P.

MIN.NO./NA/CDL/2022/110 CONSIDERATION AND ADOPTION OF THE
NAIROBI INTERNATIONAL FINANCIAL CENTRE
(GENERAL) REGULATIONS, 2021

The Committee having examined the Nairobi International Financial Centre (General) Regulations,
2021 (Legal Notice 268 of 2021) against the Constitution, the Interpretation and General Provisions
Act (Cap 2), the Statutory Instrument Act, (No. 23 of 2013) the Nairobi International Financial
Centre Act (No. 25 of 2017) pursuant to which they are made, resolved to approve them, having
been proposed by the Hon. Robert Mbui, M.P. and seconded by the Hon. Abdi Tepo, M.P.

MIN.NO./NA/CDL/2022/111 ANY OTHER BUSINESS
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1. The Committee was informed that the following instruments had been committed to the
Committee for consideration-
a) The Companies (Beneficial Ownership Information) (Amendment) Regulations, 2022
(Legal Notice 32/2022);
b) The Central Bank of Kenya (Digital Credit Providers) Regulations, 2022 (Legal Notice No.
46 of 2022);
¢) The Public Finance Management (PFM) (National Government) Regulations (Amended
2019) and the Public Finance Management (PFM) (County Government) Regulations
(2015) by the National Treasury proposing amendments to the regulations by harmonizing
the definition of public Debt to align it with the constitution of Kenya 2010.

Committee resolution
The Committee resolved to have a consultative retreat with the relevant Regulatory Making

Authorities on the Regulations in the first week of May 2022.

MIN.NO. /NA/CDL/2022/ 112 ADJOURNMENT

The meeting was adjourned at 11.43a.m. The next sitting will be called on notice.

//D gé’—/l Date..1./3.%‘-.?R..ZC2 e N

HON. KASSAIT KAMKET, M.P.
(CHAIRPERSON)
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MINUTES OF THE 12™ SITTING OF THE COMMITTEE ON DELEGATED
LEGISLATION HELD ON THURSDAY 24™ MARCH, 2022 AT 11.00 AM IN THE
SMALL DINING, NEW WING, NAIROBI

PRESENT
The Hon. Kassait Kamket, M.P. - Chairperson
The Hon. Muriuki Njagagua, M.P. - Vice-Chairperson —Virtual Attendance
The Hon. Waihenya Ndirangu, M.P.

The Hon. Robert Mbui, M.P.

The Hon. Edith Nyenze, M.P

The Hon. (Dr.) Wilberforce Oundo, M.P

The Hon. George Murugara, M.P.

The Hon. Munene Wambugu, M.P.

9. The Hon. Kamoti Mwamkale, M.P.

10. The Hon. Abdi Tepo, M.P.

11. The Hon. Robert Gichimu, M.P.

12. The Hon. Sammy Seroney, M.P.

PNV AL~

ABSENT WITH APOLOGY

The Hon. Patrick Mariru, M.P.

The Hon. Alice Wahome, M.P.

The Hon. Cecily Mbarire, MGH, M.P.
The Hon. Timothy Wanyonyi, M.P.
The Hon. Martha Wangari, M.P.

The Hon. Ronald Tonui, M.P.

The Hon. Daniel Maanzo, M.P.

The Hon. Gideon Mulyungi, M.P.

9. The Hon. Jennifer Shamalla, M.P

10. The Hon. Nicholas Tindi Mwale, M.P.
11. The Hon. William Cheptumo, M.P

PN AE LN~

IN-ATTENDANCE
NATIONAL ASSEMBLY SECRETARIAT

1. Mr. Mohamed Jimale - Clerk Assistant II
2. Ms. Ruth M. Gakuya - Clerk Assistant I
3. Mr. Wilson Dima Dima - Principal Legal Counsel
4. Mr. Charles Ayari - Superintendent of Electronics (Audio)
OFFICE OF THE REGISTRAR OF POLITICAL PARTIES
Mrs. Ann Nderitu - Registrar of Political Parties
CPA Florence Binya - Assistant Registrar
Mr. Ali Abdullahi Surow - Assistant Registrar

Ms. Judy Gathoni - Registration
Mr. Wafula Wakoko Legal Officer
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P INaICDLIZ022I079 PRAYER AND PRELIMINARIES

The Chairperson called the meeting to order at 11.30 am with the Prayer. He thereafter invited al]
those present to introduce themselves.

MIN.NO./NA/CDL/2022/080 CONFIRMATION OF MINUTES

Minutes of the gt sitting held on Tuesday 1% March 2022 were confirmed as a true record of the
proceedings having been proposed by the Hon. George Murugara, M.P. and seconded by the Hon,
Edith Nyenze, M.p. ‘

Minutes of the 9th sitting held on Thursday 3" March 2022 were confirmed as a true record of the
proceedings having been proposed by the Hon. Robert Mbui, M.P. and seconded by the Hon.
George Murugara, M_P.

Minutes of the 10t sitting held on Thursday 10" March 2022 were confirmed as a true record of
the proceedings having been proposed by the Hon. Abdi Tepo, M.P. and seconded by the Hon.

Robert Mbui, M.p.

i
Minutes of the 11t sitting held on Thursday 17" March 2022 were confirmed as a true record of °
the proceedings having been proposed by the Hon. Robert Mbui, M.P. and seconded by the Hon.

MIN.NO./NA/CDL/ZOZZ/OSI MATTERS ARISING

No matter arose.

MIN.NO./NA/CDL/2022/082 MEETING WITH THE REGISTRAR OF POLITICAL
PARTIES  ON THE POLITICAL PARTIES
(MEMBERSHIP) REGULATIONS, 2021 (LN NO. 260
OF 202]);

The Committee was further informed that the Regulations had been published on 215
December,2021 as Legal Notice No. 260 of 2021, submitted to the Clerk of the Natijonal Assembly
on 20 January 2022, tabled before the House on 25t January 2022 and were due to lapse on 14t
April 2022.
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Committee Resolution

In order to provide Members adequate time to further scrutinize the regulations, the Committee
resolved that the Registrar of Political Parties be invited to make their submissions on Saturday, 2™
April 2022 during the scheduled Committee engagement with Regulatory Making Authorities in

Mombasa.

MIN.NO./NA/CDL/2022/083 ADOPTION OF THE REPORT ON THE
CONSIDERATION OF THE TRAFFIC (DRIVING

SCHOOLS, INSTRUCTOR’S AND DRIVING
LICENSES) RULES, 2020 (LN NO. 28 of 2020)

The Committee having examined the High Court Judgment by Mrima J, dated 27" January, 2022
and scrutinizing the Traffic (Driving Schools, Driving Instructors and Driving Licenses) Rules,
2020 in line with the Constitution, the Interpretations and General Provisions Act (Cap 2) Laws of
Kenya, the Traffic Act (Cap 403), the National Transport and Safety Authority Act, the Statutory
Instruments Act (No 23 of 2013) and having held the three consultative meetings with the Ministry
of Transport and NTSA, Kenya Driving Schools Association and the joint meeting the Committee
resolved to approve them, having been pfoposed by the Hon. George Murugara, M.P. and seconded
by the Hon. Robert Mbui, M.P. subject to the following amendments:-

a) Amendment to the First Schedule on the provision relating to application for Driving
Schools license/ Branch Driving School License Paragraph B on the provision physical
location of maneuvering yard in which it is proposed that the word “maneuvering” be
deleted and substituted with the word “training’.

b) Amendment to the Third Schedule to the Rules -

(i) In Column 5 row 2 which allowed 16 years as a minimum age for the driving of license
Category AM (Moped) enabling one to ride a motorcycle to and including 50 CC with
no passenger and no load. A 16 year old is a child within the meaning of Article 260 of

the Constitution and Section 2 of the Children’s Act, 2001 that a child has no legal

capacity to enter into a contract and may not apply for a driving licence hence

contravening section 13 () of the Statutory Instrument Act, 2013.

(i) In Category Cl (Light Truck) which requires a minimum age of 22 years to enable one
to drive a light truck with a Gross Vehicles Weight (GVW) exceeding 3500 kg and a
maximum 7,500 kg with maximum one light trailer (not exceeding 750 kg. The
requirement to amend the schedule to reduce the age from 22 years to 20 years for
Category C1 (Light Truck) was largely by the stakeholders more particularly the Kenya
Driving Schools Associations and other individual Driving Schools and it was resolved
as consensus of National Transport and Safety Authority (NTSA), the Kenya Driving
Schools Associations (KDSA) individual Driving Schools represented and the National
Assembly’s Committee on Delegated Legislation that the age for Category Cl (Light

Truck) be reduced from 22 years to 20 years.
MIN.NO. /NA/CDL/2022/ 084 ANY OTHER BUSINESS

The Committee was informed that the following draft regulations were pending for consideration:-
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a) The draft Whistle-blower Regulations, 2022

b) The draft Crowdfunding Regulations, 2022

¢) The draft Collective Investment Schemes Regulations, 2022 and ;
d) Draft Regulations to operationalize the NHIF Act.

The Committee resolved to invite the relevant Regulatory making Authorities to appear and make
their submissions on the regulations during the retreat scheduled for 315 March to 3% April 2022 in

Mombasa County.
Regulations under the Basic Education Act

The Committee was informed that following the request by the Committee to the Ministry of
Education to provide the regulations made under the Basic Education Act and the Structure and
System of Education, the ministry had responded and submitted Regulations made under the Basic
Education Act. The Committee further noted that the Ministry had not provided those relating to

the Structure of Education.
MIN.NO. /NA/CDL/2022/ 085 ADJOURNMENT
The meeting wis’ Ea\jurned at 12.36 p.m. The next sitting will be held on Friday 1% April 2022.
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HON. KASSAIT KAMKET, M.P.
(CHAIRPERSON)
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REPUBLIC OF KENYA
Clerk’s Chambers

National Assembly
Parliament Buildings

P. O. Box 41842, 00100
NAIROBI, Kenya

Telegraphic Address

‘Bunge’, Nairobi

Telephone 2848000/221291
Fax: 2243694

E-mail: clerk@parliament.go.ke
When replying please quote

NATIONAL ASSEMBLY

Ref:NA/DAA&OSC/CDL/2022/032 7t April, 2022

Ms. Anne Nderitu, MBS

Ag. Registrar of Political Parties
P.O. Box 1131-00606

Sarit Centre

NAIROBI

\Mr Kennedy Ogeto, CBS
Solicitor General

State Law Ofﬂce
NAIROBI

Dear Mﬁé{@ -,

RE: THE POLITICAL PARTIES (MEMBERSHIP) REGULATIONS, 2021 (LEGAL NOTICE NO.
260 OF 2021)

Reference is made to your letter Ref:AG/LDD/1113/2/6 dated 20 January, 2022, submitting
the above-mentioned regulations for consideration by the National Assembly.

The purpose of this letter is to inform you that the Committee on Delegated Legislation at its
sitting held on 7% April, 2022, satisfied itself that the Political Parties (Membership)
Regulations, 2021 (Legal Notice No. 260 of 202]) are in accord with the Constitution, the
Statutory Instruments Act (No. 23 of 2013), the Interpretation and the General Provisions Act
(Cap 2), and the Political Parties, Act (No. 11 of 2011) pursuant to which they are made.

This is, therefore, to convey the resolution of the Committee, in accordance with Standing
Order 210(4) (a) of the National Assembly Standing Orders and the Statutory Instruments
Act, 2013 that the aforementioned Regulations as published in the gazette, be and are hereby

acceded to.

Yours 9’0‘/\1124-%@
/
SERA% M. KIOKO, MBS

For: CLERK OF THE NATIONAL ASSEMBLY

Copy to: Justice (Rtd.) Paul Kihara Kariuki, CBS

Attorney General
State Law Office and Department of Justice

NAIROBI.




REPUBLIC OF KENYA
Clerk’s Chambers

National Assembly
Parliament Buildings

P. O. Box 41842, 00100
NAIROBI, Kenya

Telegraphic Address

‘Bunge’, Nairobi

Telephone 2848000/221291
Fax: 2243694

E-mail: clerk@parliament.go.ke
When replying please quote

NATIONAL ASSEMBLY

Ref:NA/DAA&OSC/CDL/2022/032 7t April, 2022

“Ms. Anne Nderitu, MBS
Ag. @istrar of Political Parties
P.O. Box.1131-00606
Sarit Centre
NAIROBI

%Kennedy Ogeto, CBS
SolicitorGeneral

State Law Sffige
NAIROBI

Dear

RE: THE POLITICAL PARTIES (MEMBERSHIP) REGULATIONS, 2021 (LEGAL NOTICE NO.
260 OF 2021)

Reference is made to your letter Ref:AG/LDD/1113/2/6 dated 20* January, 2022, submitting
the above-mentioned regulations for consideration by the National Assembly.

The purpose of this letter is to inform you that the Committee on Delegated Legislation at its
sitting held on 7* April, 2022, satisfied itself that the Political Parties (Membership)
Regulations, 2021 (Legal Notice No. 260 of 202]) are in accord with the Constitution, the
Statutory Instruments Act (No. 23 of 2013), the Interpretation and the General Provisions Act
(Cap 2), and the Political Parties, Act (No. 11 of 2011) pursuant to which they are made.

This is, therefore, to convey the resolution of the Committee, in accordance with Standing
Order 210(4) (a) of the National Assembly Standing Orders and the Statutory Instruments
Act, 2013 that the aforementioned Regulations as published in the gazette, be and are hereby

acceded to.

Yours

SERAH M. KIOKO, MBS
For: CLERK OF THE NATIONAL ASSEMBLY

Copy to: Justice (Rtd.) Paul Kihara Kariuki, CBS

ttorney General
State Law Office and Department of Justice

NAIROBI.



REPUBLIC OF KENYA
Clerk’s Chambers

National Assembly
Parliament Buildings

P. O. Box 41842, 00100
NAIROBI, Kenya

Telegraphic Address

‘Bunge’, Nairobi

Telephone 2848000/221291
Fax: 2243694

E-mail: clerk@parliament.go.ke
When replying please quote

NATIONAL ASSEMBLY

Ref:NA/DAA&OSC/CDL/2022/032 7% April, 2022

“M:s. Anne Nderitu, MBS
Ag.\Registrar of Political Parties

P.O. Box1131-00606
Sarit Centr&
NAIROBI ‘

Mr. Kennedy Ogeto, CBS
Solicitor General

State Law Office
NAIROBI

Dear S:\\f’/

RE: THE POLITICAL PARTIES (MEMBERSHIP) REGULATIONS, 2021 (LEGAL NOTICE NO.
260 OF 2021)

Reference is made to your letter Ref:AG/LDD/1113/2/6 dated 20* January, 2022, submitting
the above-mentioned regulations for consideration by the National Assembly.

The purpose of this letter is to inform you that the Committee on Delegated Legislation at its
sitting held on 7% April, 2022, satisfied itself that the Political Parties (Membership)
Regulations, 2021 (Legal Notice No. 260 of 202]) are in accord with the Constitution, the
Statutory Instruments Act (No. 23 of 2013), the Interpretation and the General Provisions Act
(Cap 2). and the Political Parties, Act (No. 11 of 2011) pursuant to which they are made.

This is, therefore, to convey the resolution of the Committee, in accordance with Standing
Order 210(4) (a) of the National Assembly Standing Orders and the Statutory Instruments
Act, 2013 that the aforementioned Regulations as published in the gazette, be and are hereby

acceded to.

Yours S
\/\-Co_rQ‘%ﬁ/
SERAH M. KIOKO, MBS
For: CLERK OF THE NATIONAL ASSEMBLY

Copy to: Justice (Rtd.) Paul Kihara Kariuki, CBS

Attorney General
State Law Office and Department of Justice

NAIROBI.



Directorate of Legislative &
Procedural Services

The Table Office

MEMO

TO : DIRECTOR-AUDIT, APPROPRIATION AND OTHER
SELECT COMMITTEES SERVICES (NA)

FROM : HEAD OF THE TABLE OFFICE DEPARTMENT
DATE : JANUARY 26, 2022
SUBJECT : LEGAL NOTICE NO. 260 OF 2021 RELATING TO

THE POLITICAL PARTIES (MEMBERSHIP)
REGULATIONS, 2021

My earlier Memo on Papers Laid of Tuesday, January 25, 2022 regarding tabling of
I:‘e'gal Notice No. 260 of 2021 relating to the Political Parties (Membership)
Regulations, 2021 and the Explanatory Memorandum refers.

During the Afternoon Sitting on Tuesday, January 25, 2022, following points of
orders raised on issues relating the said Regulations, the Honourable Speaker
instructed the Committee on Delegated Legislation in considering the Regulations
in accordance with the parameters set out in the Statutory Act, 2011, to also -

i) confirm whether Public Participation was carried out on the Political Parties
(Membership) Regulations, 2021, published as Legal Notice No. 260 of 2021;

ii) confirm whether the Regulations were published under the Political Parties Act,
No.11 of 2011 and/or the Political Parties Bill, 2021 under consideration in
Parliament; and

iii.) at the conclusion of consideration of the Regulations, the Committee submit it’s
to report to the House for consideration.

Kindly b is~to the attention of the Cornrnittgq.l i —— N

Copy: Clerk of the Natlonal Assembly
Deputy Clerks
Director, Legislative & Procedural Services p




i e =
REPUBLIC OF KENYA
OFFICE OF THE ATTORNEY-GENERAL
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DEPARTMENT OF JUSTICE
AG/LDD/1113/2/6 20™anuary, 2022 & -
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Mr. Michael Sialai CBS 3 &Q \
Clerk of the National Assembly /\ik‘ -

Clerk’s Chambers URF f\wm \}\

Parliament Buildings el /0-

P.O. Box 48472-00100
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RE: THE POLTICAL PARTIES (MEMBERSHIP) REGULATIONS, 2021 (LEC‘AL’k _ %&17
NOTICE NO. 260 OF 2021) Q«‘ \\ ;*
¢

Pursuant to section 11 (1) of the Statutpry Instruments Act, 2013, please find enclosed
the above-referenced statutory instrument. Kindly arrange for it to be laid before the
Departmental Committee on Delegated Legislation for consideration and approval.

The Political Parties (Membership) Reg.ul“at_ihjﬁ‘sf; 2021 were published in the Gazefis as

L.N. No. 260 of 2021 on the 31 Decernber; 2021. A copy of the statutory instrument, Oi\
-—

an Explanatory Memorandum, Certificate of Compiiance and record of public

participation thereon, are aiso enclosed herewith. W\og

W e trust that this is in order.
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[0, 2 ST vo{fice@kenya.zo.Xef, L'BS'TE \v“w.agmmg\gﬂupﬁ

ANK HOUSE, HAILLE SELLASAI‘ AVENU
E-MAIL: legal@justice.co. ki

E' JUSTICE |
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JEBSITE: www justice go.ke
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THE STATUTORY INSTRUMENTS ACT, 2013
(No. 23 of 2013)

COMPLIANCE CERTIFICATE

WHEREAS the Registrar of Political Parties has published the Political
Parties (Membership) Regulations, 2021, pursuant to the provisions of section
49 of the Political Parties Act, 2011, '

IT IS HEREBY CERTIFIED that the Political Parties (Membership)
Regulations, 2021,

(a) in their purpose and content are not inconsistent with the Constitution,
national legislation or the legislation of any county government;

(b)have been formulated in accordance with the provisions ‘of the Statutory
Instruments Act, 2013; and

(c)are accompanied by an Explanatory Memorandum that adequately
addresses the issues pertinent to their implementation.

Dated the &
= M"E‘r“

Attorney-General.
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CLERICAT
LEGAL NOTICE No. 259 THE-TABLE:
THE SOCIETIES ACT e

(Cap. 108)

IN EXERCISE of the powers conferred by section 53(2)(a) of
the Societies Act, Attorney-General makes the following Rules—

THE SOCIETIES (AMENDMENT) RULES, 2021

1. These Rules may be cited as the Societies (Amendment)  Short title.
Rules, 2021.

2. Rule 18 of the Societies Rules is amended by deleung and L.N.620f 1968.
substituting therefor the following new rule—

18. The fees set out on the table shall be payable to the

Registrar—
Description of Fee Amount of Fee
(Kshs.)
1. |Name search . 250
2. |On application for registration or exemption 5,000
from registration of a society
3. |Onaregistered society furnishing an annual
return under rule 12 of these Rules—
(a) where the membership does not 500
exceed 25
(b) where the membership exceeds 25 but 700
does not exceed 100
(c) where the membership exceeds 100 1,000
but does not exceed 1,000
(d) where the membership exceeds 1,000 2,000
4. |On a registered society applying for permission 500
under section 20 of the Act to do any of the
things for which permission is required under
that section
5. |Onaregistered society giving notice of change 1,000
of registered office or postal address
6. |On aregistered society giving notice of change 1,000
of officials




1964 Kenya Subsidiary Legislation, 2021
Desbription of Fee Amount of Fee
- (Kshs.)
7.  |Onaregistered society applying for permission 500
under section 21 of the Act to do any of the
things for which permission is required under
that section
8. [For inspection of the register and any 500
document lodged with the Registrar relating to
any society of which inspection is made
9. |For a certified extract from any documents in
the custody of the Registrar—
(a) for the first folio of 100 words or a 300
part thereof
(b) for every subsequent folio of 100 100
words or a part thereof
(c) forissue of a fresh certificate under 200
rule 12(3) of these Rules
(d) for official search in respect of a 800
society
(e) ondissolution of a society 1,000

P. KIHARA KARIUKI

LEGAL NOTICE NoO. 260
THE POLITICAL PARTIES ACT
(No. 11 0of2011)

Attorney-General.

IN EXERCISE of the powers conferred by section 49 of the
Political Parties Act, 2011, the Registrar of Political Parties makes the

following Regulations —

THE POLITICAL PARTIES (MEMBERSHIP) REGULATIONS, 2021

PART I—PRELIMINARY

1. These Regulations may be cited as the Political Parties

(Membership) Regulations, 2021.

2. In these Regulations, unless the context otherwise requires —

“Integrated Political Parties Information Management System”
means the electronic infrastructure in place to manage particulars of

political parties” members;

“member” means an individual registered as a member of a

political party and includes a founding member;

Citation.

Interpretation.

Y
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“membership list” means the records kept or maintained by a
political party of members of that political party including the
members’ particulars;

“register” means the register of members of a political party kept
by the Registrar under section 34 of the Act and includes the
particulars of those members; and

“recruitment” means the process of enlisting members to a
political party.

PART II—RECRUITMENT OF POLITICAL PARTY MEMBERS

3. (1) A political party that is provisionally or fully registered
may recruit members.

(2) Any citizen may apply to join a political party in accordance
with the constitution and membership rules of that political party.

(3) Where a political party recruits a person to enlist as a member
or a person applies to join that political party, the prospective member
shall fill out a membership recruitment form in Form PPMI as set out
in the Schedule including the following particulars—

(a) the name of the prospective member;
(b) the prospective member’s postal and physical addresses; and

(c)the identification or passport number of the prospective
member.

4. (1) Where the political party uses information and
communications technology for the recruitment of members, that
political party shall ensure that the technology conforms to the
requirements under regulation 3 (3).

(2) The Registrar shall certify the technology contemplated under
subregulation (1) before it is used or deployed by the political party.

5. (1) A political party shall keep and maintain all the original
copies of the recruitment forms of its members in an accessible and
verifiable format.

(2) The political party shall, upon reasonable notice from the
Registrar, give access to the Registrar to all the recruitment records
kept and maintained by the political party.

(3) The political party shall, upon reasonable notice from a
registered member of the political party, give access to such member to
the recruitment records relating to such member and such other
recruitment records of the political party as the party may, in
accordance with the constitution of the political party, allow.

(4) The political party shall correct any errors relating to a
registered member on its own motion or on the written notice of such
member.

(5) A political party shall at all times comply with all relevant
provisions of the Data Protection Act in respect of the data it collects
from or about the members of the political party.

Recruitment of
members of a
political party.

Use of technology
for recruitment of
members of a
political party.

Political party to
keep and maintain
original records.
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6. (1) A political party shall prepare a list of its members after
collating the membership particulars contained in the recruitment
forms of its members.

(2) A political party shall ensure that the list of members is
accurate and up to date.

7. (1) The membership list under subregulation (1) shall be
transmitted to the Registrar through the Political Parties Information
Management System.

(2) Where the information transmitted under subregulation (1)
does not conform to the information contained in Form PPM1, the
Registrar shall notify the political party in writing and the political
party shall correct the information to ensure such conformity.

(3) Where the information transmitted under subregulation (1)
conforms to the information contained in form PPMI, the Registrar
shall enter the information in the register.

PART III—POLITICAL PARTIES MEMBERSHIP REGISTER

8. The Registrar may use the Political Parties Information
Management System for the management of political parties’
membership data.

9. After receiving information from a political party in
accordance with regulation 7 (1), the Registrar shall —

(a) verify that the information is accurate: and

(b) if the information is accurate, enter the information in the
register.

10. The Registrar shall ensure that the information contained in
the register is up to date.

I1. (1) Subject to the Access to Information Act, a person may
access the membership register manually or electronically for the
purposes of confirming —

(a) if that person is a member of a political party;

(b) where the person is a member of a political party, the details
of that person’s recruitment including the date the person
was recruited in the political party, the persons membership
number, and the official of the political party that transmitted
that person’s information to the Registrar; and

(c) the date the information, if any, relating to that person was
entered into the register by the Registrar.

(2) A person who wishes to gain access to information under
subregulation (1) shall apply to the Registrar for such access in Form
PPM2 as set out in the Schedule.

(3) The Registrar may provide Form PPM?2 in paper or electronic
form and if it is provided in electronic form, the Registrar shall ensure
access to the form in the most efficient way possible.

(4) An application under subregulation (2) shall be accompanied
by the prescribed fee.

Membership list.

Transmission of
the membership
list.

Use of
technology.

Membership
register.

Maintenance of
the register.

Access of the
register.
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(5) Where the information kept by the Registrar relating to a
person is inaccurate, that person may, by notice in writing, require the
Registrar to correct the information and where such correction has been
made, the Registrar shall notify such person in writing of the
correction.

12. (1) If a person claims that he or she has been recruited
without consent to be a member of a political party, that person shall
notify the Registrar of the recruitment.

(2) A notice under subregulation (1) shall be in form PPM3 as set
out in the Schedule and accompanied by a copy of the person’s
national identity card or valid passport.

(3) Where the Registrar verifies that the claim made in the notice
under subregulation (2) is true, the Registrar shall remove that person’s
name from the register of members of the political party and notify
such person of the removal in writing.

13. (1) The Registrar shall remove from the register the
membership records of a provisionally registered political party —

(a) that has failed to apply for full registration within the period
specified in section 7 of the Act; or

(b) whose application for full registration has been refused.

(2) A person who was a member of a provisionally registered
party whose membership records have been removed from the register
under subregulation (1) shall be eligible to join or be recruited by
another political party.

(3) The Registrar shall notify in writing the political party whose
membership records have been removed from the register within
fourteen days of the removal.

14. (1) Where a political party proposes to merge with another
political party, the political party shall request the Registrar to transfer
the names of the members of the party to the register of the merged
political party in Form PPM4 as set out in the Schedule.

(2) Where the Registrar verifies the details of the request under
subregulation (1), the Registrar shall transfer the names of the
members of the political party to the register of the merged political
party as requested.

(3) Where the Registrar is unable to verify the details contained
in the request under subregulation (1), the Registrar shall notify the
affected political party within seven days of the request under
subregulation (1) and require that political party to provide such
additional details as may be necessary to give effect to the request.

(4) A member of a political party entering into a merger who
does not wish to be a member of the merged political party shall notify
the Registrar of the intention not to join the merged political party

Information
relating to person
recruited without
consent.

Membership
records of a
provisionally
registered
political party.

Transfer of
membership
particulars
following merger.
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within thirty days after the date of the proposed merger, and the
Registrar shall remove that member’s name from the register of the
merged political party. .

15. The Registrar shall remove the membership register of a
political party that has been dissolved from the register and the
Political Party Information Management System upon being notified of
the dissolution in writing by the political party.

16. The Registrar shall, on the order or direction of a court of
competent jurisdiction, remove the membership records of a person or
political party from the register.

17. Subject to the provisions of the Data Management Act, the
Registrar shall retain in an accessible and verifiable form the
" membership records of a person or political party removed from the
register for a period of not less than five years.

PART IV—-RESIGNATION, EXPULSION OR TERMINATION OF
MEMBERSHIP IN A POLITICAL PARTY

18. (1) A member of a political party who wishes to resign from
a political party shall notify in writing—

(a) the political party of the resignation; and

(b) the Registrar of the resignation in Form PPMS as set out in
the Schedule.

(2) Notwithstanding subregulation (1}, a person may resign from
a political party by notifying the political party and Registrar through
the Political Parties Information Management System.

19. The registrar shall remove from the register the membership
details of 2 person who has ceased to be a member of a political party
by resignation, expulsion, death or revocation of citizenship.

Membership
records of a
voluntarily
dissolved party.
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removed on court
order.
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Cessation of
membership.
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FORM PPM1 (r.5(1))
POLITICAL PARTY MEMBERSHIP RECRUITMENT FORM

NAME Of MEMbET ..o eee oot e e e e
ID/PaSSPOTE NO. ...vveiiit i ettt e e e e e et e e
Party Membership NO. .....ooniii e
Date of Birth (dd-MmMm-Yyyy) «.vveveeriniiiiiie i
Postal Address...........oiiiiiiiii e
Member’s mobile NO. ...
S e e
BRI . oot
AreyouaPWD ................ (If yes, indicate NCPWD number) ..............ooooveeiiiiinnnnn,
Religion ....................... e et et e e e a e
County of voter registration...........oeviiiiiiei i
Constituency of VOter re@istration .............c.ooviiiiiiiiiiiiiiii e e e riee e
Ward of voter registration. .........o.uvuieii i
Enlisting Date (dd-mmm-YYYy) ..o

I the undersigned do hereby affirm/declare/confirm/verify that 1 am not a registered
member of any other registered political party in Kenya.

Signature of Member........ooiiiiiiii e

Name and Signature of Recruiting person ............cccoceeiiiiiiiiiiiiniiineiennenanns,

*Note: These particulars must be given in respect of at least 1000 party members in a
majority of the counties in Kenya.
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FORM PPM2 (r.10(2))
MEMBERSHIP STATUS REQUEST FORM

Part I
DETAILS OF APPLICANT
Lo of..
ID NoO./ Passport NO.: «..eveiiieiti e, (attach copy)
Telephone No.: ........ccoovvviiiiina.. s v st S S R G S S AR S wish to know

my party membership status.
Signature..... P

DETAILS OF MEMBERSHIP STATUS OF A THIRD PARTY

ID No./ Passport NO.. ... (attach copy)

Part I1

PARTY MEMBERSHIP STATUS

Stamp/Signature

ALY

ey
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FORM PPM3 (r.11(2))
CLAIM FOR WRONGFUL RECRUITMENT IN A POLITICAL PARTY

To the Registrar of Political Parties

Particulars of claimant

SUIMATNE! .ouuvsussssssssisssssossssssssinssssssssmssstessessss osssssEEamasng oo ionssansesnasensassssssosnsessssanss

Other NAME(S) .voveevevreieteieietet ettt ettt ee e e e e e e e
Identity Card Number/Kenyan Passport NUMber: .......ccccocooviuriiiiviierciieeeceeeeeee.
Telor E-mail.. ..o e,

L et e s the claimant, having been
listed as a member of ..............cooiiiinllL political party/parties without consent
hereby call upon the Registrar of Political Parties to expunge my particulars from the said
party/parties.

Signature or thumbprint of Claimant
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FORM PPM4 (r.14(1))
DECLARATION IN SUPPORT OF MEMBERSHIP TRANSFER FOLLOWING A
MERGER
PPN the Secretary General of .......... Political

Party do hereby solemnly declare as follows:

1. The following political parties..........................caee, have resolved to
merge with/into .................cel.

~

The members have been notified of the merger
3. The members have agreed to the merger
4. The members have consented to join the new political party (give name)

Number of members joining the new party.....................

Before Commissioner for Oaths/ Magistrate
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FORM PPMS5 (r.19(5)
RESIGNATION FORM

(B [0 T — (PEASSPOTt NO: s sowmsos smiorsmion 2655.55505 505 6mis b shmsinn vimen ano
Tl NO. e,
BV L 500 515.650.0.55.0.855 5850 sepmmcss i imi imare s sssmimmi e iai s s et st waiorssis s
DAt covumsnes v smsnmsnons smns oo spmsess suas vs 535S Ko Ss s 445 55 S8 ARER TINS5 S0
Name of Political Party Resigning From...............c..cooooiiiiiiiiiiciinn,
Postal Address: .................. Postal Code: .................ceil. City: .ooovvnnnn,

Attach Copy of ID/Passport

c.c. Registrar of Political parties
Madeonthe ........coooiiiiiiiiiiiiin, ,2021.

ANNE NDERITU,
Registrar of Political Parties.

LEGAL NOTICE No. 261
THE COMPETITION ACT
(No. 12 0f2010)
EXCLUSION
THE PROPOSED PURCHASE OF CERTAIN ASSETS OF ORYX
LIMITED BY ELEWENA AFRIKA LIMITED.
IN EXERCISE of the powers conferred by section 42(1) of the
Competition Act, 2010 the Competition Authority of Kenya hereby
excludes the proposed purchase of certain assets of ORYX Limited by
Elewena Afrika Limited from the provisions of Part IV of the Act due to
the following reasons: —
(a) the merger will not affect competition negatively; and
(b) although the combined value of assets of the parties, which
was higher than turnover, was above KES lbillion for the
preceding year, the targets assets were valued at KES
495 917,705, which is below KES 500 million and therefore
the transaction meets the thresholds for exclusion as provided
in Competition (General) Rules, 2019.

Dated the 23rd November, 2021.

WANG’OMBE KARIUKI,
Director-General.

PRINTED AND PUBLISHED BY THE GOVERNMENT PRINTER, NAIROBI




EXPLANATORY MEMORANDUM TO THE POLITICAL PARTIES (MEMBERSHIP) REGULATIONS, 2021.
Name of the Statutory Instrument: The Political Parties (Membership) Regulations, 2021.

Name of the Parent Act: Political Parties Act No. 11 of 2011.

Enacted pursuant to: The powers conferred by section 49 of the Pmolitical Parties Act, 2011.

Name of the regulation-making authority: Office of the Registrar of Political Parties.

1. Purpose of the Statutory Instrument

1.1 The Political Parties (Membership) Regulations, 2021 provides for the step-by-step process of
recruitment of party members including the requirement of continuous updating of the membership
register and protection of personal date.

1.2 The instrument provides for the process of managing political parties’ membership register.

1.3 The instrument addresses the gaps in resignation of party members by introducing resignation

through automated means.

2. Legisiative Context
2.1. Section 49(2) of the Political Parties Act, 2011 empowers the Registrar of Political Parties to make

Regulations on regulating activities of political parties and further prescribe forms for carrying out the

provisions of the Act.

2.2. Pursuant to the provisions of the Political Parties Act, 2011, a’iis instrument addresses recruitment of

party members, management of the political parties” data with respect to party members, and resignation

from a political party.

2.3 The role of these Regulations include to;

a) Provide the systematic use of technology in implementing the Political Parties Act, 2011 including

recruitment and resignation.

b) Provide for management of data of provisionally registered parties that have not complied with the

provisions of Section 7 of the Political Parties Act, 2011 in terms of proceeding to the full registration status.
’ ¢) Provide for removal from the register the membership details of a person who has ceased to be a

member of a political party by resignation, expulsion, death or revocation of citizenship.



3. Policy Background

3.1. The Political Parties Act, 2011 has provisions that are not self-enforcing hence the need for

Regulations to ensure that the Registrar of Political Parties can effectively and efficiently implement the Act.

3.2. The overreaching objectives of the Regulations are thus:

(a) To provide mechanisms Kenyans to willingly participate in political activities with a focus
on enjoying political rights;

(b) To allow Kenyans the latitude to join and resign from political parties without unreasonable
restrictions; and

(c) To capitalize on technology with respect to regulating political parties;

4, Extent

The statutory instrument applies in the Republic of Kenya and to Kenyans in the Diaspora.

5. Consultations Outcome

5.1. The instrument was subjected to the following stakeholder engagements;

a)

Technical Caucus Consultative Meeting on the Review of the Political Parties Act, 2011 held at
Sarova Woodlands Nakuru on 10t February 2020;

Political Parties Consultative Meeting held from 1st to 3 March 2020 at Sarova Woodlands
Nakuru; :
State actors and Civil Society Organizations workshop held from 5t to 9t October, 2020;

State actors in electoral processes workshop held from 13t to 16t June, 2021 at Great Rift
Valley Lodge in Nakuru;

Drafters Retreat with composition from State actors in“electoral processes held from 4t to 7th
July 2021 in Naivasha;

Political Parties’ Secretaries-General Meeting Held from 27t to 30t July 2021 at Sarova
Woodlands, Nakuru County;

Political Parties Liaison Committee Meeting held on 3 August 2021 at Tamarind Tree Hotel in
Nairobi on the Draft Political Parties (Amendment) Bill, 2021;

Meeting between Office of the Attorney General, IEBC and ORPP held on Tuesday, 27t July
2021

Memoranda by the Council of Governors;

e



T

1.1,

j) National Development Implementation Technical Committee (NDITC) — Legal Sub-Committee

meeting held on 31st August, 2021; and
k) A Meeting between Office of the Attorney General and ORPP 10t September 2021;

5.2. Stakeholders participated in offering proposals that culminated into the development of the
present instrument. The Regulations are therefore a product of the combined effort between

the Office of the Registrar of Political Parties and the said stakeholders.

Regulatory Impact Assessment

.Pursuant to Section 9 of the Statutory Instruments Act No. 23 of 2013 there is no justification for a

regulatory impact statement given that this instrument is based on an existing Statute. Further, the
Political Parties (Membership) Regulations, 2021 does not operate to the disadvantage of any

person by decreasing the rights or imposing liabilities on of any person.

Guidance
The Office of the Registrar of Political Parties by developing this instrument to address the
implementation of the Political Parties Act, 2011 has remained true to the national values and

principles of governance with respect to execution of duties in line with the rule of law.

7.2.Reaffirming the Office of the Registrar of Political Parties’ mandate to ensure that political parties

are compliant with the provisions of the Political Parties Act, 2011 including implementation of
Chapter 7 of the Constitution, the Office of the Registrar of Political Parties will sensitize the Qublic,

Office’s staff, political parties, civil society organizations, media, state actors on the provisions of

the instrument.

Contact Persons
The contact person for purposes of answering questions on this statutory instrument from the

Office of the Registrar of Political Parties is the Registrar of Political Parties, Ann N. Nderitu
through: info@orpp.or.ke

Py

Ann N. Nderitu, MBS
Registrar of Political Parties
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3.

OFFICE OF THE REGISTRAR

OF POLITICAL PARTIES

ORPP
Strengthening Political Parties

MEMORANDUM ON THE POLITICAL PARTIES (MEMBERSHIP) REGULATIONS, 2021

INTRODUCTION
The Office of the Registrar of Political Parties (ORPP) was established in 2011 under Section 33 of the Political Parties Act,

2011(PPA). The broad mandate of the ORPP is to register political parties, regulate political parties, and administer the political
parties fund.

The Political Parties (Membership) Regulations, 2021 were developed pursuant to Section 49 of the Political Parties Act, 2011
which empowers the Registrar to make regulations generally for the better carrying out of provisions of this Act including
prescribing the forms which may be used for carrying out the provisions of this Act.

The Political Parties (Membership) Regulations, 2021 shall enable the Registrar to implement the various provisions of the PPA
with respect to party membership.

Position of the ORPP on the Regulations and Factors for legal reform

4,

The ORPP is in support the Political Parties (Membership) Regulations, 2021 on the basis that the Regulations shall
operationalize the PPA as the Regulations;

a) Address needs of Kenyans as drawn from stakeholder engagements and fill gaps identified during execution of the Office’s
mandate, lessons and experiences from previous electoral cycles on various issues, interalia, party membership and
management of political party records;

b) Provide the use of technology in implementing the Political Parties Act, 2011 including recruitment and resignation at both the
ORPP and party level;

c) Protection of personal data as required under the Act;

d) Provides for the processes in managing political parties’ membership register;
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) A meeting between the National Assembly Justice and Legal Affairs Committee, Office of the Registrar of Political Parties,

and the Political Parties Disputes Tribunal on 17t December, 2021.

C. SUBSTANCE OF THE MEMORANDUM

7. The specific justifications and comments on the Regulations are as indicated herein below;

PROVISION CONTENT JUSTIFICATION/ COMMENTS

Regulation 1 Provides for the title of the Regulations as | Citation.
Political parties (Membership) Regulations,
2021.

Regulation 2 Provides for Definitions: The definition addresses Section 34B (1) of the Political Parties Act ,2011
Integrated ~ Political ~ Parties  Information | requiring the Registrar to establish a political parties’ management information
Management System as the electronic | system.

infrastructure in place to manage particulars of
political parties’ members.

Member means an individual registered as a
member of a political party and includes a
founding member.

Membership list means the records kept or
maintained by a political party of member of that

political  party including the members’
particulars.

Register means the register of members of a
political party kept by the Registrar under
Section 34 of the Act and includes the
particulars of those members.

Seeks to clearly define who constitutes a member of a political party in line with
Section 3(2A) of the PPA.

The definition addresses the difference between the record held by political
parties and the ORPP; case in point is party membership lists and register of party
members under Section 28 of the Elections Act and Section 34 of the PPA.

The definition addresses the difference between the record held by political
parties and the ORPP; case in point is party membership lists and register of party
members under Section 28 of the Elections Act and Section 34 of the PPA.
Further, the PPA as amended in 2022 under Section 34(da) requires the Registrar
to keep and maintain a register of members of registered political parties
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party membership register.
The Committee to consider changing the provision to:

(1) After receiving information from a political party in accordance with regulation
7 (1), the Registrar shall—

(a) verify that a party member is a Kenyan citizen

(b) verify that a party member is an adult

(c) verify that a person is a not a member of another political party

(2) if the information is accurate, confirm the completeness of the record and enter
the information in the register.

Regulation 10

Requires the Registrar to ensure that the
information contained in the register is up to
date.

This reinforces the role of the Registrar under Section 34 in terms of ensuring
compliance with the PPA.

The Committee to consider changing the provision to:

The Registrar shall ensure continuous update of the register as submitted by
political parties.

Regulation 11

Provides for access to the register.

The provision provides for the requisite form that a person may use to enjoy the
right of access to information; there was a gap in this area.

The provision further provides for accountability as the Registrar will be bound to
disclose who recruited such a person to a political party.

Additionally, the provision provides how the Registrar can correct information if the
same is inaccurate upon being moved by the subject.

The committee to consider the following proposals:

(1) Subject to the Access to Information Act, a person may access the
membership particulars manually or electronically for the purposes of
confirming—

(b) where the person is a member of a political party, the details of that
person’'s recruitment including the date the person was recruited in the

5
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Regulation 15

Provides for the membership records of a
voluntarily dissolved party.

Addresses the existing gap by guiding the Registrar on how to handle records of a
voluntarily dissolved party.

The Committee to consider recrafting the proposal to:
= The Registrar shall remove the membership register of a political party
that has been dissolved from the register of members and the Political
Party Information Management System upon being notified of the
dissolution in writing by the political party

Regulation 16

Provides for the removal of membership records
of a person or a political party on court order.

Addresses the existing gap by guiding the Registrar to only removed aforestated
record on production of a court order.

Regulation 17

Provides for preservation of records for five
years.

Preservation of records is important for implementation of the Constitution
particularly Articles 38, 91, and 92, institutional memory, and history. However, the
same is subject to the Data Protection laws.

Regulation 18

Provides for the resignation of members from
political parties.

Implements Section 14 of the PPA on resignation and further operationalizes the
use of technology whereby a person can resign through use of technology.

Consider qualifying 18(2) to any other digital platform in line with Section 34B.

Consider changing the title of Part IV to resignation, expulsion or cessation of
membership in a political party.

Regulation 19

Provides for cessation of membership.

Enables the Registrar to maintain accurate records in terms of persons that qualify
to be party members under the PPA.

Mooy

Ann N. Nderitu, MBS
Reqistrar of Political Parties

-t
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OF POLITICAL PARTIES
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REPUBLIC OF KENYA Strengthening Political Parties

T_élephone: +254(0)204022000 Lion Place, 15t & 4 Floor

Mobile: 0772281357 Off Waiyaki Way

Email: info@orpp.or.ke P.O. Box 1131 - 00606

Website: www.orpp.or.ke Sarit Centre, Nairobi.

When replying please quote

Ref: RPP/ORG/35 Vol. Il (42) Date: 12" January 2022

Office of the Attorney General,

State Law Office and Department of Justice,
Sheria House, Harambee Avenue,

P.O. Box 40112 - 00100,

NAIROBI.

Dear Sir,

RE: EXPLANATORY MEMORANDUM TO THE POLITICAL PARTIES (MEMBERSHIP)
REGULATIONS, 2021 :

Reference is made to the above subject matter.

Pursuant to the provisions of Section 5A of the Statutory Instruments Act, 2013, annexed herewith is
an Explanatory :Memoranda including the evidence of stakeholder consultations on the Political
Parties (Membership) Regulations, 2021 for your information and appropriate action.

This Office appreciates your continued support

Yours faithfully,

lery

Ann N. Nderitu, MBS
Registrar of Political Parties

Encl:1

fw. )& @ORPPKenya www.orpp.or.ke n ORPPKenya
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EXPLANATORY MEMORANDUM TO THE POLITICAL PARTIES (MEMBERSHIP) REGULATIONS, 2021.
Name of the Statutory Instrument: The Political Parties (Membership) Regulations, 2021.

Name of the Parent Act: Political Parties Act No. 11 of 2011.

Enacted pursuant to: The powers conferred by section 49 of the Political Parties Act, 2011.

Name of the regulation-making authority: Office of the Registrar of Political Parties.

1. Purpose of the Statutory Instrument

1.1 The Political Parties (Membership) Regulations, 2021 provides for the step-by-step process of
recruitment of party members including the requirement of continuous updating of the membership
register and protection of personal date.

1.2 The instrument provides for the process of managing political parties’ membership register.

1.3 The instrument addresses the gaps in resignation of party members by introducing resignation

through automated means.

2. Legislative Context
2.1. Section 49(2) of the Political Parties Act, 2011 empowers the Registrar of Political Parties to make

Regulations on regulating activities of political parties and further prescribe forms for carrying out the
provisions of the Act.

2.2. Pursuant to the provisions of the Political Parties Act, 2011, this instrument addresses recruitment of
party members, management of the political parties’ data with respect to party members, and resignation
from a political party.

2.3 The role of these Regulations include to;

a) Provide the systematic use of technology in implementing the Political Parties Act, 2011 including
recruitment and resignation.

b) Provide for management of data of provisionally registered parties that have not complied with the
provisions of Section 7 of the Political Parties Act, 2011 in terms of proceeding to the full registration status.
¢) Provide for removal from the regiéter the membership details of a person who has ceased to be a

member of a political party by resignation, expulsion, death or revocation of citizenship.



3. Policy Background

3.1. The Political Parties Act, 2011 has provisions that are not self-enforcing hence the need for

Regulations to ensure that the Registrar of Political Parties can effectively and efficiently implement the Act. .

3.2. The overreaching objectives of the Regulations are thus:

(a) To provide mechanisms Kenyans to willingly participate in political activities with a focus
on enjoying political rights;

(b) To allow Kenyans the latitude to join and resign from political parties without unreasonable
restrictions; and

(c) To capitalize on technology with respect to regulating political parties;

4. Extent

The statutory instrument applies in the Republic of Kenya and to Kenyans in the Diaspora.

5. Consultations Outcome

5.1. The instrument was subjected to the following stakeholder engagements;

a)

b)

9)

Technical Caucus Consultative Meeting on the Review of the Political Parties Act, 2011 held at
Sarova Woodlands Nakuru on 10t February 2020;

Political Parties Consultative Meeting held from 1st to 3 March 2020 at Sarova Woodlands
Nakuru;

State actors and Civil Society Organizations workshop held from 5% to 9% October, 2020;

State actors in electoral processes workshop held from 13% to 16" June, 2021 at Great Rift
Valley Lodge in Nakuru;

Drafters Retreat with composition from State actors in electoral processes held from 4t to 7t
July 2021 in Naivasha,

Political Parties’ Secretaries-General Meeting Held from 27t to 30" July 2021 at Sarova
Woodlands, Nakuru County;

Political Parties Liaison Committee Meeting held on 3 August 2021 at Tamarind Tree Hotel in
Nairobi on the Draft Political Parties (Amendment) Bill, 2021;

Meeting between Office of the Attorney General, IEBC and ORPP held on Tuesday, 27t July
2021

Memoranda by the Council of Governors;

-



j) National Development Implementation Technical Committee (NDITC) — Legal Sub-Committee

. meeting held on 31st August, 2021; and
k) A Meeting between Office of the Attorney General and ORPP 10t September 2021;

5.2. Stakeholders participated in offering proposals that culminated into the development of the
present instrument. The Regulations are therefore a product of the combined effort between

the Office of the Registrar of Political Parties and the said stakeholders.

6. Regulatory Impact Assessment
6.1.Pursuant to Section 9 of the Statutory Instruments Act No. 23 of 2013 there is no justification for a

regulatory impact statement given that this instrument is based on an existing Statute. Further, the
Political Parties (Membership) Regulations, 2021 does not operate to the disadvantage of any

person by decreasing the rights or imposing liabilities on of any person.

7. Guidance
7.1.The Office of the Registrar of Political Parties by developing this instrument to address the

implementation of the Political Parties Act, 2011 has remained true to the national values and

principles of governance with respect to execution of duties in line with the rule of law.

7.2.Reaffirming the Office of the Registrar of Political Parties’ mandate to ensure that political parties
are compliant with the provisions of the Political Parties Act, 2011 including implementation of
Chapter 7 of the Constitution, the Office of the Registrar of Political Parties will sensitize the public,
Office’s staff, political parties, civil society organizations, media, state actors on the provisions of

the instrument.

8. Contact Persons
The contact person for purposes of answering questions-on-this statutory instrument from the

Office of the Registrar of Political Parties is the Registrar of Political Parties, Ann N. Nderitu
through: info@orpp.or ke | ’ | ik

Made on the .@%ay of JQ’Q\‘(g 20323 PR 202

5~y

Ann N. Nderitu, MBS
Registrar of Political Parties
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TECHNICAL CAUCUS CONSULTATIVE MEETING ON THE REVIEW OF THE POLITICAL
PARTIES ACT HELD AT SAROVA WOODLANDS NAKURU ON 10™ FEBRUARY 2020

P



1. INTRODUCTION

The Constitution under Article 92 envisions enactment of a Statute for the registration
and regulation of Political Parties. In this line, Parliament enacted the Political Parties Act
2011 to provide for, interalia, establishment of the Office of the Registrar of Political
Parties(ORPP), registration and regulation of Political Parties as dictated in the
Constitution. Notably, the Political Parties Act is the primary law under which the ORPP
and Political Parties operate. As a result, the ORPP is better placed to report on the efficacy

of the Political Parties Act and challenges encountered in enforcing the same.

It is against this backdrop that the ORPP with the support of the Electoral Law and
Governance Institute of Africa (ELGIA) held an internal consultative meeting to review the
Political Parties Act, 2011 with the purpose of developing proposals for amending the

same.
2. OFFICIAL OPENING
Opening Remarks by Ms. Anne N. Nderitu, Ag. Registrar of Political Parties

Officially declaring the meeting open, Ms. Nderitu commenced by appreciating ELGIA for
hosting the meeting and the same time called upon the ORPP staff to engage in spirited
deliberations. She noted that the performance of the ORPP may and has been hampered
by the gaps existent in the Political Parties Act and thus the need to address the said gaps
through legislative measures. Nonetheless, she observed that the panacea of some of the
challenges may not lie in legislative measures hence urged discussants to present all forms
of views that may provide solutions. For instance, the Registrar asserted that where a
Political Party presents details of a new member including a well-filled form, the
assumption is that the said person actually consented to be registered (which may not be

the case).
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The Registrar further remarked on the issue of party funding and pointed out that the
current criteria under the Act does not encourage democracy; the same ought to be
reviewed to as to allow more Parties to benefit. However, Ms. Nderitu stated that it may
not be justifiable to allow all registered parties to be entitled to the Political Parties Fund
as this could pass for wastage of public resources. On this front, she implored the meeting
to develop a new criteria for allocating the fund to Parties and putting in place measures
to ensure the National Treasury releases the whole 0.3% as dictated under the Political

Parties Act 2011.

While commenting on the structure and operations of the Political Parties Liaison
Committee (PPLC), she observed that there was a need to ensure that all Political Parties
participate in the operations as opposed to it being an affair for Parties with low (albeit
legal) membership. On the other hand, the Ag. Registrar stated that deregistration of

Political Parties Act 2011 is almost impossible hence a need to re-examine the same.

In concluding, she called upon the meeting to be alive to the Building Bridges Initiative
Report as the proposals may have an impact on the future of the duties and powers of

the ORPP.
Welcome Remarks by Mr. Felix Odhiambo, ELGIA Executive Director

Mr. Odhiambo welcomed participants to the meeting and underscored the significance
of the partnership between ORPP and ELGIA as the mandate of the two institutions is
linked opening up democratic spaces and promoting sound governance. He informed the
meeting that ELGIA was justified to support the review of the Political Parties Act through

the ORPP because it is the primary implementer of the Act.

The Executive Director remarked that prior to the current Act, Political Parties were
regulated under the Political Parties Act of 2007 and much earlier under the Societies Act.

He noted that there have been many challenges that informed the existence of various



laws as aforestated. In his opinion, even though the current Act is anchored on the
Constitution of Kenya 2010, the very Act poses challenges in terms of efficient of
regulation of Political Parties and operations of the ORPP. In this regard, he observed that
the overall goal of the meeting was to holistically repeal the Act preceded by interrogating
it and generating proposals. He asserted that follow-up activities after the meeting will
include consultative engagement with stakeholders and partners such as the PPLC, IEBC,
Parties generally, and the Justice and Legal Affairs Committee for purposes of sourcing
views. Subsequently, a draft Bill and Memoranda shall be developed and presented to the

relevant parties.

While urging the discussants to engage in deliberations grounded in best practices as it
pertains regulation of Political Parties, he noted that the pending Draft Regulations under
the Act ought to be interrogated and presented to the Parliamentary Committee on

Delegated Legislation.
3. SUBSTANTIVE PROCEEDINGS
Areas highlighted for reform by Mr. Mark Olwal, ORPP

Mr. Olwal started by echoing the Ag. Registrar's remarks in terms of the effect of the BBI
Report and related proposals on the Political Parties Act. He however cautioned
participants that the same does not mean that the goal of the meeting is to align the Act
with BBI proposals. Subsequently, he apprised the meeting on the salient features of the
program of the meeting with a focus on the Architecture and Contextual Overview of the
Political Parties Act from inception, areas of reform in the Act, and participants’

recommendations on areas of reform.

Additionally, he recommended that the roadmap for review should include sourcing of
proposals, a drafting team to compile the said proposals, engagement of various

stakeholders, and subsequent drafting of the Bill.

»
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While taking participants through the areas of reform as highlighted by the ORPP, he paid
particular focus on various themes including registration of Political Parties, resignation
by members, records of Parties, distribution of funds, functions of the Registrar, operation

of the PPLC, and the form and jurisdiction of the Political Parties Disputes Tribunal (PPDT).
(Annexed herewith is the document detailing the said presentation.)

Architecture and Contextual Overview of the Political Parties Act from inception by

Mr. Barasa Nyukuri, Consultant

The Consultant took the participants through the evolution of the current Political Parties
Act and the establishment of the Office of the Registrar of Political Parties whereby he
pointed out that the former dated back to 1952 when the Societies Ordinance was the
legal framework on the governance of Political Parties. He observed that subsequently
the Societies Act, Cap.108 of the Laws of Kenya became the primary statute on the
regulation of Political Parties; the same Act was for purposes of registration of societies.
In essence, there was no comprehensive stand-alone law on the registration and
regulation of Political Parties. The Office charged with regulating mandate under the Act
was not independent. The foregoing led to mushrooming of many Political Parties that

were short of democratic ideals.

In a bid to establish a proper mechanism to register and regulate Political Parties, the
Political Parties Act of 2007 was enacted; the same came into force on 1t July 2008. Parties
were required to register afresh under the Act. The regulator under the Act was a
Directorate within the Electoral Commission of Kenya; the department of Political Parties.
Funding under the 2007 Act was dependent on the total votes and total elective seats

won by a Political Party.

With the promulgation of the Constitution of Kenya 2010, it was mandatory for enactment

of a new that reflected the principles of the Constitution. This led to the enactment of the



Political Parties Act 2011 whose key provisions include establishment of an independent

office on the regulation of Political Parties.

It is in this respect that the Consultant called upon discussants to evaluate various areas

in the current Act including the following;

*» The efficacy of the Act in the registration and deregistration of Political Parties
while upholding the principle that Kenya is a multi-party democracy.

< The effect and sufficiency of the party fund, its distribution, other sources of
funding coupled by the ability of the ORPP to monitor Parties in the use of the said
fund on activities allowed under the Political Parties Act.

*» Membership in Parties including registering Kenyans without their consent and the
tedious process of resigning from Parties.

% Measures to ensure that there is a substantive Registrar with three Assistants as
required under the Act as opposed to Acting Registrars.

%+ Strengthening and or making the PPLC efficient.

<+ Dispute resolution in terms of the roles of IDRM, the Registrar, and the PPDT.

<+ Party primaries in terms of ensuring closed party primaries.

The Consultant’s perspective on the review process, Moses Owuor, Consultant

Mr. Owuor apprised the discussants that the primary source of reference for the
discussion on the review of the Political Parties Act 2011 is the Constitution. He laid
credence on various provisions of the Constitution including Articles 4, 10, 24, 38, 81, 88,
91,92, 100, 103 and 108. He further made a case for consolidation of election laws under
one Act as proposed by the Independent Review Commission (Kriegler Commission). As
the review process takes course, the Consultant warned against over-legislation and

duplicity of laws. In this regard, he pointed out the need to look at the provisions of the
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Election Campaign Financing Act 2013 versus the Political Parties Act 2011 as it they relate
to regulation of the use of money in politics. In addition, he noted that some procedural
aspects of the law are better placed under Rules or Regulations as opposed to being

captured in the substantive Act.

With reference to the PPDT, he made a case for renewing of the terms of the members
since they work part-time, establishment of ad-hoc board during party primaries,

restructuring jurisdiction in terms of the subject matters as opposed to parties to a case.
Discussions and recommendations

Following presentations and deliberations, discussants appreciated the same in the

following aspect;

1. Kenya is a multiparty democracy hence laws should not be enacted to curtail the
same. Political Parties should be registered as long as they meet the threshold
contemplated under the Constitution.

2. Consultants to provide guidance on registration of political associations and
collaborations that do not fall under the purview of mergers and coalitions.

3. Provide for Parties to make their IDRM decisions available to the public outlining
the procedure of reaching the decision, filing the decisions with the ORPP.

4. Provide for the roles and responsibilities of party members and functions of
Political Parties.

5. Delete reference to 'Prime Minister’ under Section 12 as the same is spent.

6. There is no clear value for the existence of party offices within at least 24 counties,
what is the mischief being cured? Article 91(2) of the Constitution forbids founding
of offices on regional basis, does the requirement of the offices seek to address

this?



10.
11.

12.
13.

Relook the criteria for distribution of the fund. Consideration should be taken
between equitable versus proportional criteria. Political Parties with representation
in Parliament and County Assemblies should be considered.

The statutory fee of Ksh. 100, 000 for provisional registration is justifiable; the law
does not favour the indolent- if the six months period runs out then it means one
has lost their opportunity to proceed to the full registration stage.

Section 20 to include a provision that publication is a precursor to gazettement.
Delete reference to Prime Minister in Section 51(2).

Make the process of Registration under Section 14 easier for ordinary members.
Further, consider members submitting the notice of resignation to ORPP to aid in
IEBC EDR processes.

Replace reference to abbreviations with acronyms throught the Act.

Note that the three days notification under 14(3) was declared unconstitutional to
the extent that persons who resign from Parties to vie as independents need not

have notified the Registrar within three days.

14. Under Sec 6,7,9 and the second schedule where the 2/3" gender rule is addressed

15

16.

and the second schedule the term gender should be captured as opposed to sex.
Section 7 on the conditions of full registration should be specific on the
requirement for political parties submitting county officials to ORPP.

Section 40 should be amended to give powers to ORPP to make direct referrals
determination of disputes in addition the first criteria should be amended to read

a conflict between a member and “the” political party

17.0n the issue of the membership register it should be specified that that register in

the custody of ORPP is the primary register. Nonetheless, note that Parties are
required under the Elections Act to submit party membership lists to the IEBC in

the event of a general election or a by-election.

e



18.1t was proposed that there is a need for a clear distinction between a member,
follower, supporter and have them state their clear parameters. Nonetheless, it
should be noted that this may not be necessary is its only members who have
rights.

19. Section 14 on deeming and the consequences of the same needs to be made more
clear i.e Who is deeming?

20.Section 10 on mergers and coalitions needs to be expanded to take into
consideration emerging issues of cooperation’s and collaborations elaborating on
the operationalization of the same. In addition, on coalitions there should be
provisions of pre and post coalitions and timelines for the existence coalitions and
filing of the same should be clear.

21. Guidelines should be put in place for development of the coalition agreements in
line with the relevant laws.

22.Under Section 5 (3) and the timelines for full registration a schedule should be
introduce highlighting the management of the 180 days.

23.Under Section 9 on the requirements of the election and nomination rules a
schedule should be introduced with a checklist for the same.

24.The term “ logo and symbol” should be deleted in line with the regulations to only
provide for “symbol”

25. The issue for the requirement of party ideologies needs to be placed in the Act.

26. The issue of IEBC delegating some of its powers to PPDT through an MOU needs
to be entrenched in law.

27. Registration of associations such as the handshake need to be regulated.

28.On party discipline must be clearly anticipated and have a schedule or regulations
should be developed to specifically deal with this. In addition the Act is not clear
on what action can be taken if the parties do not comply with their constitution for

instance if they present minutes to the office how does the office verify or



interrogate them, how do the parties and the office deal with rouge party
members. Under Article 91 and 92 the office should be given powers to write to
parties when deadlines for their elections are due and specify the type of meeting
that can be called and call for a meeting for the elections when she feels there is a
need.

29.There is a need to delineate the various sanctions that the Registrar has in her
power and build up on them.

30. Section 21to include a substantive process for suspension of a Party.

31. The supervision of party primaries should be a role for the to the Registrar- this
can be done through amendments but also go through BBI recommendations

32. Under Section 38 there is a need to regulate the membership, eligibility criteria,
qualifications and who is the chair and secretary of the committees and its primary
functions. In addition, there is a need to redefine the term “dialogue”. (The Bomas
Draft can be used here)

33. With the powers under section 49 regulations should be developed for PPLC;-
ELGIA has two reports that they can provide to assist with this.

34.1t was proposed that the Elections Act should adjust the timelines for independent
candidates and amended the timeline from 90 days to 60 days in line with the
constitutional timelines. What is the mischief here? Curbing party hopping?

35. Section 45 that speaks on offences should be opened up to be cognizant to all
investigative and law enforcement agencies.

36. The issues of the code of conduct should be brought back to the regulator ORPP
so the candidates can be sanctioned.

37.The Act needs to address the issue of membership under provisional registration
and address the issue of membership of provisional parties that do not graduate
to full registration; prescribed procedure on how these members are to be released

and timelines for the same.

10
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38. The functions of the Registrar to include clearing Independent Candidates and
approving their symbols in terms of confirming they do not reflect those of Political
Parties. Consider interrogating the role of the Registrar with regard to coalitions
apart from being the custodian of the agreement. Further, to include power to
order for meetings of a party.

39. Consider the Code that Independents adhere to once in the Assembly given that
Party Candidates are bound by the Party Code.

40. Section 40(2) to include party primaries- must originate from IDRM- Provide that
party primary disputes must originate from IDRM or evidence of an attempt to be
heard within the party be presented to the PPDT (in the event where a Political
Party declines of neglects to facilitate IDRM).

41.Both the PPA and the Electoral Code of Conduct to contain a provision that
Parties/Candidates are required to adhere the two Codes.

42.Interchange Sections 5 and 6 for structural flow.

43. Section 8 to include submission of a list of county officials.
4.OFFICIAL CLOSING
Way Forward

The discussants proposed for submission of the meeting's report by 18" February 2020,
holding of an internal meeting at ORPP to go through the updated matrix on 24" February
2020, and engagement with PPLC for purposes of seeking views on either 26t or 27t

February 2020.
Closing Remarks by Ms. Anne N. Nderitu, Ag. Registrar of Political Parties

The Registrar expressed gratitude to ELGIA for hosting the meeting and at the same time

lauded the discussants together with Consultants for their contributions. While closing

11
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the meeting, she called upon the participants to feel free to submit further proposals

when and if they have them.

12
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A section of participants during the workshop. Front row; Ms. Anne Nderitu- Registrar
of Political Parties, Justice Kathurima M’Inoti- JCE Member, and Faith Odidi-
Programme Administrator - Kenya | Westminster Foundation for Democracy (WFD).



1. INTRODUCTION

The Constitution of Kenya 2010 under Article 92 contemplates enactment of a legislation for, among
other purposes, the registration and regulation of Political Parties. On this premise, Parliament
enacted the Political Parties Act, 2011 (PPA) for the registration, regulation, funding of political
parties, and for connected purposes. As such, the PPA is the primary law under which the Office of
the Registrar of Political Parties(ORPP) and Political Parties operate. By virtue of its mandate to
enforce the PPA, the ORPP is better placed to report on the efficacy of the Political Parties Act and

challenges encountered in enforcing the same.

Following the 2017 general election, the ORPP has had occasion to interrogate the PPA and related
laws with a particular focus on identifying the gaps and determining ways in which to address the
same. As a result, the Office has been engaged in a legal and electoral reform agenda as informed
by best practices, lessons learnt, past experiences, and consultative engagement with other

stakeholders.

A series of consultations have been held including the Technical Caucus Consultative Meeting on
the Review of the Political Parties Act, 2011 held at Sarova Woodlands Nakuru on 10t February
2020 and the Political Parties Consultative Meeting held from 1st to 3 March, 2020 at Sarova
Woodlands Nakuru. The exercises have culminated into a matrix of proposals on possible areas of

reform under the PPA and related laws.

It is against this backdrop that the ORPP with the support of UN Women organized workshop from
5% to 9 October, 2020 with various stakeholders (both State Actors and Civil Society Organizations)

with the main objective of sourcing views on reforming the PPA.

The stakeholders invited were Independent Electoral and Boundaries Commission(IEBC), National
Gender and Equality Commission (NGEC), Political Parties and Disputes Tribunal(PPDT), Judiciary
Committee on Elections (JCE), Kenya Law Reform Commission(KLRC), Katiba Institute (KI),
Election Observation Group(ELOG), Community Advocacy and Awareness (CRAWN) Trust,
Constitution and Reform Education Consortium(CRECO), Siasa Place, Centre for Multiparty
Democracy(CMD), and Westminster Foundation for Democracy(WFD)



2. PRELIMINARIES
2.1.0pening Remarks by Ms. Anne N. Nderitu, MBS, Registrar of Political Parties

Officially declaring the workshop open, Ms. Nderitu commenced by appreciating UN Women for
hosting the meeting and appreciated stakeholders for honouring ORPP's invite. She noted that the
electoral reform process ought to be concluded early enough in preparation for elections which were
approximately 22 months away. She underscored the need for electoral laws to be in sync and not
contradictory. The Registrar pointed out that there are gaps in Electoral laws that might not have
been intentional hence the need to be reexamined including the timeline allows party members to

contest elections as independent candidates.

There is value in better and or improved management of coalitions. Ms. Nderitu pointed out that
coalition related conflicts include sharing of the Political Parties Fund and the fate of a coalition in a
scenario where one of the parties resolves to exit the said coalition. The Registrar posed several
questions; can there be a coalition where one of the five parties in a coalition exit the coalition or the
later stands dissolved? Is there an option to exit such a coalition? Can parties to a coalition demand
a share of the Political Parties Fund as agreed in a coalition agreement when the party in question

does not qualify the distribution criteria?

Regarding the dialogue platform, the Political Parties Liaison Committee (PPLC), established under
Section 38 of the PPA, she remarked that PPLC is not a preserve of parties but encompasses OPRR,
IEBC, and Political Parties. She challenged participants to reimagine the role of the PPLC.

Although Section 16(5) (A) of the PPA stipulates that a fully registered political party shall be
deregistered if it has not presented a candidate in two consecutive general elections, she pointed
out that the process of deregistration Section 21 of the PPA makes deregistration of a party almost

an impossibility.
As a parting shot, Ms. Nderitu called upon the participants to submit proposals meant for posterity.

2.2.Welcome Remarks by Mr. Sebastian Gatimu, UN Women Representative
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Mr. Gatimu commenced by welcoming participants to the workshop and thereafter conveyed
apologies of the Director UN-Women, who as a result of competing exigencies, did not manage to
attend the meeting. Further, he remarked that in as much as the issues at hand were urgent, it was
not possible to conduct the workshop virtually due to the nature of discussions required. He spoke
to the need of timely reforms but still pointed out that it had not been possible to hold the meeting at

an earlier date due to the COVID-19 pandemic.

On the substance of the workshop, he stated that the 2017 elections are a foundation upon which
the PPA ought to be interrogated to determine the gaps to be filled. He further communicated the
UN Women'’s desire to see more women take part in elections as contenders. Mr. Gatimu noted that
the reform process was an opportunity to determine how Political Parties can actualize the two-thirds
principle stipulated under Articles 27(8) and 81 of the Constitution. In making a case for affirmative
action, he gave practical examples with respect to how girls are presented with limited choices as
compared to the boys- he asserted that women just like their younger selves have limited platforms
to participate in elections. It was Mr. Gatimu's view that the participants had a duty to interrogate

how to ensure meaningful inclusion of women in politics.
2.3.0bjectives of the Workshop- Mr. Boniface Mark Olwal, Senior Legal Officer, ORPP

Mr. Olwal spelt out the objectives of the meeting; ORPP and stakeholders to jointly interrogate the
PPA, development of proposals with the goal of reviewing the PPA, interrogate other related laws to
enhance better regulation and supervision of political parties namely the Elections Act, 2011.

He further alluded to the local jurisprudence that ought to inform the review of the PPA including
Constitutional Petition No. 96 of 2014 Rogers Mogaka Mogusu v George Onyango Oloo
whereby Justice Lenaola adopted the meaning of a public officer as understood by SCOK in Fredrick
Otieno Outa vs Jared Odoyo Okello. “...the meaning of “public officer”, for purposes of the electoral
law, is that embodied in Article 260 of the Constitution as read together with Section 2 of the Elections
Act. The different definition in other statutory provisions... ought not to take precedence over the
said constitutional provision...”. It is in this regard that he urged the discussants to be alive to other

case laws.



3.

SUBSTANTIVE PROCEEDINGS

3.1.0verview of the Political Parties Act, 2011- Ms. Geraldine Mukele, Senior County

Monitor Nakuru, ORPP

Ms. Mukele apprised participants on the salient aspect of the PPA noting that the Act was enacted

in 2011 and came into force on 15t November, 2011 following repeal of the Political Parties Act, 2007.

She informed discussants that the PPA is a product of Article 92 of the Constitution. Among the

themes highlighted were registration of parties comprising the requirement of compliant constitutions,

coalitions, records of political parties, change of particulars of parties, political parties fund,

establishment and functions of the ORPP, establishment and operations of the Political Parties

Disputes Tribunal, offences, power of the Registrar of Political Parties to make Regulations, and the
schedules to the PPA.

Participants had occasion to ventilate on the presentation in the followings terms;

The need for a comprehensive review and reform of the Act as opposed to piecemeal
legislations;

The need for a framework of managing coalitions so that they do not affect individuality and
ideologies of parties;

The existence of an opportunity to review the political parties fund to expand the criteria for
distribution so as to benefit more political parties;

Political parties have a role to play in ensuring that party nomination are two-thirds gender
principle compliant;

The need to amend provisions in other laws that affect the PPA for instance the Elections
Act, 2011 under Sections 27 and 28 with respect to submission of nomination rules and party
membership lists by parties to IEBC without regard to the mandate of the ORPP;

There is need for a mechanism for parties that do not participate in elections to be
automatically deregistered without being afforded a platform to remedy their omission; and
The reform process is an opportunity to interrogate whether auditing of political parties

sources of funds could be improved in terms of ensuring comprehensive disclosure.

Py
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3.2.Commentary on review of the PPA with a focus on disputes resolution- Justice
Kathurima M’Inoti, Court of Appeal Judge, Judiciary Committee on Elections (JCE)

Member

Justice M'Inoti communicated that he was attending the meeting on behalf of the JCE and the JCE
chairperson, Justice Misagha Mbogholi. He further informed the meeting that he is in charge of EDR
in the Judiciary. He pointed out that the JCE was formed by the former Chief Justice Dr. Will Mutunga
to address the backlog of election cases and ensure timely determination of election petitions.
Regarding the role of JCE on electoral reform, Justice M'Inoti observed that JCE sources views from
judges after every cycle of election on their experiences and what ought to be improved. He advised
the meeting not to legislate in a rigid way but at the same time provide clear laws; minute specifics

make implementation impossible.

He addressed discussants on the overlapping mandate between IEBC and PPDT and pointed out
even though there exists a Memorandum of Understanding between IEBC and PPDT, the same is
not a watertight solution to the conflict of jurisdiction between the two institutions. He advised that
although the MoU had been of benefit, concerned parties should consider addressing the conflict
permanently through a amending Article 88(4) of the Constitution if and when an opportunity arises.
Besides that, he raised concern on the many levels of appeal from the point a dispute is lodged within
the party mechanism and appealed all through to the Supreme Court. He observed that Section 41(2)
of the PPA that stipulates that an appeal lies from the decision of the Tribunal to the High Court on
points of law and facts and on points of law to both the Court of Appeal and the Supreme Court
creates an automatic access to SCOK yet Article 163 of the Constitution has a criterion on how
appeals lies to the SCOK. He urged the meeting to consider limiting the levels of appeal in the PPA
using the reasoning in Wilson Ong'ere Ochola v. ODM & 3 Others, CA No. 271 of 2017; an Act of

Parliament cannot change the jurisdiction of SCOK which jurisdiction is spelt out in the Constitution.

Additionally, he stated that it was necessary for the ORPP to organize an engagement between JCE

and ORPP for purposes of sourcing views from all the members of JCE.

The remarks were appreciated by the participants as indicated below;



 Proposals to electoral laws ought to be in place at least one year to the date of the general
election;

A tribunal such as PPDT is supposed to comprise persons who have expertise in election
and political parties issues hence doing away with it will be clawing back on the gains made
by establishing the Tribunal;

e There is value in insisting that parties must first exhaust IDRM, where a law has created a
mechanism for dispute resolution, that mechanism must be used;

e The PPDT ought to comprise a panel in Nairobi, and roving panels or regional panels to
enable access to justice;

 The process of regulation of party nominations is a function of IEBC under Article 88(4) of
the Constitution because the ORPP was a department under IEBC, the Constitution of Kenya
2010 did not envision a separate entity that would regulate parties but IEBC; and

» Political parties must have functional IDRMs to resolve disputes including those related to

party nominations.

3.3.Thematic Group work presentations and attendant plenary sessions

Registration and regulation of political parties

ELOG, SIASA Place, and IEBC's representatives were charged with discussing the subject. The
team received further assistance from the ORPP.

(Annex 1 is the matrix of proposals under this theme as submitted by the team)

In their presentation, the team noted that a 2015 research by Institute for Education in Democracy
reported that even state-funded parties did not have a minimum of 24 offices. It was also noted that
the requirement to register a minimum of 1000 voters per county presupposes the need for an office
in each county to attend the members. Nonetheless, the costliness of maintaining the said offices

vis-a-vis their value require assessment.

Following the presentation, the following reactions were observed;

o®



Definition of political parties as entities that field candidates for elections is limiting and
ignores the other roles of political parties. Be that as it may, the more parties are required to
field candidates, the more an opportunity to includes SIGs is presented;

The proposal on the roles of Parties to be included under the current Section 3(1A) of the
PPA to the exclusion of the recommendation for parties to conduct political education as the
same is already contemplated under Section 26(1) of the PPA;

Redefinition of “office holder” as to include all elected/ appointed members of political party.
This would also necessitate amendment to Section 25 (2A) of the PPA to replace office
bearer with office holder;

The definition of political party office to be differentiated from the office with respect to ORPP;
With respect to prevailing circumstances of the COVID-19 pandemic; there is need to
consider use of virtual offices while at the same time being alive to the challenge of checking
functionality and access of such offices;

The proposal to limit the time within which the Registrar must respond to whether an
application for provisional registration may not be sound given that the ORPP cannot control
operations -of other state offices who may have a role in providing requisite information on
the process including ascertainment of Article 91(2) of the Constitution;

Amendment of section 5 (3) and (5) of PPA to increase the period of provisional registration
from 180 days to 270 days;

Amendment of Section 8 of PPA to provide a 90-day name reservation timeline;

Political Parties Funding and Accounting

NGEC, WFD, CRAWN TRUST with support of the ORPP addressed this topic. (Annex 2 is the

matrix of proposals under this theme as submitted by the team).

Following the team’'s submissions, the Plenary session realized the following comments and

resolutions;

e Political Parties that have representation in Parliament and county assembly to be entitled to

the political parties fund. A decision has to made on whether there should a be minimum
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number of representatives or whether a single representative is sufficient. Be that as it may,
the criteria under 25(2) (c) ought to be deleted;

e The Political Parties Fund should be confined to Political Parties and not opened up to
coalitions and or parties belonging to a given coalition;

» Removal of presidential votes from the criteria of allocation of funds does not encourage
parties to field candidates in all the six elections; and

* Amendment of Section 25 to peg funding to representation by deletion of the disjunctive term “or”.

PPDT & General Provisions

The themes were addressed by representatives of Centre for Multiparty Democracy, Constitution
and Reform Education Consortium, and Kenya Law Reform Commission with institutional memory
support by the ORPP.

(Annex 3 is the matrix of proposals under this theme as submitted by the team)

Following the team's presentation, the meeting made the following general and specific

recommendations;

» Amendment of Section 13(1) of the Elections Act, 2011 to allow for early party nominations
and avoid IEBC limiting parties, through operational timelines, from conducting early
nominations. This would create more time for pre-electoral disputes resolution:

e PPDT to comprise a static and revolving panels for purposes of primaries, expand the
composition of the PPDT, the Judiciary through the JSC to set up ad hoc committees for
dispute resolution for purposes of nominations.

e Translation of the MoU between IEBC and PPDT into a legal framework to address possible
challenge to the MoU and further address the overlapping mandate;

e Section 6 of the PPA to include a requirement for applicants to show the IDRM structure
and/or how they intend to address disputes internally;

» Amendment of Section 40(2) of the PPA to allow a party to be heard at the PPDT, with leave
of the PPDT, even when the matter has not been heard and determined at the IDRM level.

e PPDT requires resources including human resources;

10 »
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The proposél to delete Section 39(5) of the PPA on grounds of being discriminatory was shot
down on account that it is automatic that a public officer is disqualified from holding another
public office;

Paragraph 2 of the First Schedule to the PPA (Code of conduct for Political Parties) to be
amended by deleting the term “candidates” as they are covered under the Electoral Code of
Conduct and the Election Offences Act, 2016;

There is need to define aspiring candidates and political malpractices as used in the First
Schedule to the PPA,;

Need for clarity on the notice that precedes the other- Section 21(6A) and Section 48(1) of
the PPA; and

The proposal to have ORPP regulate party primaries should not contradict the IEBC's

mandate to regulate the process by which parties nominate candidates for elections.

Matrix of proposals of the ORPP on the PPA- Mr. Boniface Mark Olwal, Senior Legal Officer,

ORPP

Mr. Olwal commenced by noting that the proposals presented by stakeholders were substantially

similar to the proposals that had been generated by the ORPP in liaison with political parties

(following the Political Parties Consultative Meeting held from 1st to 3¢ March, 2020 at Sarova
Woodlands Nakuru).

(Annex 4 is the matrix of proposals under this theme as presented by the ORPP)

Following the presentation, participants had occasion to make the following specific and general

deliberations;

Need for clarity to show that the deregistration contemplated under Section 16(5A) of the
PPA is not tied to the processes required under Section 21 of the PPA for instance the
requirement for the Registrar to require a political party to remedy a breach. A party that fails
to participate in elections for two consecutive general elections has no avenue for remedying

such a breach;

11



» The ORPP should hire the three assistant RPPs as opposed to them being state appointees.
The Office then has power to assign them roles. Presently, the PPA only provides for the
functions of the Registrar with no clarity on the functions of the assistants save for deputizing
the RPP. Further, they ought to have power to act in the absence of the Registrar as long as
the said power is delegated;

e Qualify Section 33(10) of the PPA to include a statement of limiting Article 38 rights as
required by Article 24(2) (a) of the Constitution;

» As opposed to changing the functions of the Registrar to functions of the ORPP, retain
as is but provide that the Registrar is protected from personal liability;

e The current Section 16(5A) of the PPA to be amended- a fully registered party to stand
deregistered upon failure to secure a seat from the last election- the deregistration has to be
alive to the winding up process of parties;

o There is a need to develop provisions on the management of coalitions;

» Definition of the term political party to include the requirement to field candidates for elections;

» Allocation of the political parties’ fund to be pegged on elected representatives; all parties
with representation to benefit;

o Parties that do not field candidates in elections to stand deregistered;

» Redefinition of office holders to include all party officials whether elected or appointed-

including committee members;

4. WAYFORWARD
Following deliberations, it was agreed as follows;

a) Development of the report and sharing of the same in raw form;
b) Development of a comprehensive matrix of proposals emanating from the workshop;

c) Implementation of the work plan in Annex 5

12
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5. CONCLUSION

Following presentation and adoption of the work plan (Annex §) as presented to the participants by

Mr. Marcus Agenga of ELOG, the closing remarks were as stipulated hereunder;
5.1.Remarks by Mr. Franklin Mukwanja, Executive Director CMD

Mr. Mukwanja lauded the ORPP for organizing the workshop noting that it was in the interest of every
actor to build towards the credibility of the ORPP and other duty bearers including IEBC and PPDT.
He observed that timely enactment of amendments allows the implementers to acquaint themselves
with the substance of the laws hence promoting efficiency. He urged the meeting to create allies for
purposes of advocacy and lobbying to ensure timely conclusion of the reform process. Besides, he

committed CMD to offer ORPP support subject to availability of funds.
5.2.Remarks by Ms. Faith Odidi, Programme Administrator WFD- Kenya

Ms. Odidi commended the forum noting that it formed a foundation for the WFD's work in terms of
supporting inclusivity and diversity. She communicated that WFD had a program titled Kenya
Inclusive Political Party Program whose focus includes supporting the ORPP on ensuring inclusivity

in political parties.
5.3.Remarks by Ms. Nancy Koross, Legal Officer IEBC

Ms. Koross conveyed the Commission’'s appreciation for the sessions on reforming the PPA
asserting that they were key in the electoral reform processes at the IEBC. She stated that the
Commission was equally examining the Elections Act, 2011 and other laws for purposes of
addressing existing gaps. Ms. Koross reiterated earlier speakers by voicing her opinion on the
challenges posed by the overlapping mandate between IEBC and PPDT on resolution of nomination
related disputes and submission of party membership lists by parties directly to the IEBC under
Section 28 of the Elections Act, 2011. She concluded by calling upon all the actors to engage and

align overlapping legal issues.
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5.4.Remarks by Mr. Sebastian Gatimu, UN Women Representative

Mr. Gatimu expressed his gratitude to the ORPP for ensuring that the workshop comprise personnel
with expertise with a common goal of ensuring development of sound laws. He emphasized that the
reform process is supposed to be for the benefit of Kenya as a country and not select individuals.
Mr. Gatimu concluded by pledging UN Women's support to the work plan as presented and its

variations.
5.5.Closing Remarks by Ms. Juliet Murimi, Assistant Director Compliance, ORPP

The Director in charge of Compliance remarked that feedback from stakeholders is key for the ORPP
in enriching its proposals. She noted that the process was open for all Kenyans which platform shall
be available through the public participation stage.

Ms. Murimi observed that time was ripe for a program on strengthening of political parties as was
done prior to the 2017 general election. She revealed that the capacity of political parties would
benefit from training programs as they would have an opportunity to be trained on new laws. She
also noted that support to the ORPP and parties was not limited to legal reform as there are other

equally significant areas that require support.

While commenting on the reform process on the Elections Act, 2011, Ms. Murimi pointed out that it
was of value for the ORPP and IEBC in conjunction with other relevant offices to have an
engagement on comparing notes. This would prevent formulation of reform proposals that do not

speak to bettering the legal framework on elections.

Officially closing the workshop on behalf of the Registrar of Political Parties, Ms. Murimi concluded
her remarks by thanking all participants for their spirited discussions with a focus on UN Women,

CMD, and WFD for having committed to support the processes at the ORPP.
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NO. | NAME OF PARTICIPANT INSTITUTION
1. | ANNE N. NDERITU ORPP

2. | JULIET MURIMI ORPP

3. | JOSEPH KANJA ORPP

4 | BONFACE MARK OLWAL ORPP

5. | GERALDINE MUKELE ORPP

6. | JOSEPHAT NYONGESA ORPP

7. | WAFULA WAKOKO ORPP

8. | LODUPO TUKEI ORPP

9. | KATHURIMA MINOTI JCE

10. | ROSALYN AGANYO PPDT

1. | EDGAR AMIANI PPDT

12. | NANCY KOROSS IEBC

13. | DAMARIS MUKALA KLRC

14 | SYLVESTER MBITHI NGEC

15. | FRANKLIN MUKWANJA CMD
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21. | SEBASTIAN GATIMU UN WOMEN
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ANNEX 1

Interpretation  of a
Political Party Office

SECTION FOR | PROPOSAL /RECOMMENDATION JUSTIFICATION/RATIONALE(
AMENDMENT WHAT TO CURE)

Section 2- An association with similar ideologies and political | Need for clarity and certainty on
Interpretation ~ of  a | positions who field candidates for elections. what a political party is.

political party.

An office for the purposes of this Act shall mean
physical room/building where a political party
performs its administrative work to realize its
objectives.

Section 4- Introduce 4
(3) to outline the specific
roles of a political party

Promote and enhance national unity.
o Shape and Influence public policy
e Recruit and field candidates for public office.

e Promote representation of SIGs in
Parliament and County assemblies.

e Civic/Political Education.

Need for clarity and certainty on
what a political party is.

Section 5- Introduce

5(2)(c)

Notwithstanding the provisions Section 5(2)(b), the
Registrar shall communicate the decision and the
reasons thereto of the application for provisional
registration within a period of 90 days of receipt of the
said application.

Need for certainty on the parts of a
political party if it has met or not met
threshold for registration

Reservation of name

A name or a symbol of a political party registered
under this Act shall be valid for a period of 90 days
from the date of approval.

Section 5- Introduce 5

(5)(a)

Upon the expiry of the 180 days from the date of issue
of the certificate of provisional registration, a political
may request for renewal of the certificate of
provisional registration for a period not more than 90
days upon payment of the prescribed fee based on
the reasons provided for under the regulations of this
Act.

Need to have a closure on
provisional registration processes.

Section 10- Introduce
5(5)

Review of Section 10 in its entirety

Management  of  the

Coalition

- How does the coalition
agreement come to an
end?
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ANNEX 2

PROVISION FOR | PROPASALS JUSTIFICATION/RATIONALE(
AMENDMENT /IRECOMENDATION WHAT TO CURE)
Section 23 Insert by office of the registrar Shifting focus from the individual
to the office
Section 25 2a Reduce threshold to 2% The issue of presidential votes to
be discussed in plenary
Section 25 2¢ Each of the categories i-ivinclude | To allow other parties to access
‘or’ the funds
Section 25 (3) Remove the presidential votes To ensure more parties who do
not field presidential candidates
are eligible for the fund.
Section 29 (2) Alternative modes of publishing
to be included
Section 31 Auditing of programmes of
parties funded by ORPP
Section 33 The act should refer to the office | The functions are tied to the office
of the registrar not registrar rather than the individual
Section 34 Apart from having the functions of | Functions not provided for as the
the office there needs to be clear | act gives functions of the registrar
functions of the registrar. not the office of the registrar which
needs to be clearly separated.
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ANNEX 3

include other skills such as
Finance, Social Science,
Religious, Governance etc.

PROVISIONS FOR | PROPOSAL/RECOMENDATION | JUSTIFICATION/RATIONALE( WHAT TO
AMENDMENT CURE)
Qualification Reduce number of advocates and | ¢  There is need to diversify the team as

disputes aren't confined to legal issues,
there are financial. There are varied.

e This is not a Court process but
alternative dispute resolution.

Quorum of the Tribunal

Make quorum strong by having
minimum 5 Members

Quorum of 3 defeats the logic of
representative of democracy of having 3 out
of 7!

Mandatory presence of an
Advocate for mandatory quorum

Remove mandatory presence of
an Advocate

There is technical in the

Secretariat

expertise

The  contradiction  between
39(2)(a) and subsection (5)

Remove 39 (5)

It promotes criminalization of politics
Let persons of integrity serve in the Tribunal
and other party structures

Jurisdiction of the PPDT generally
and for Provisionary registered
parties.

40(1)b

The tribunal shall determine
disputes between a member of a
political party and a political party,
save for provisionally
registered political party

Provisionally registered political parties
MUST be required to submit to the Registrar
their exhaustive mechanisms for Dispute
Resolution for the 180 days’ period. Make it
a mandatory requirement.

Offences under the Act in line with
the Code of conduct

In the First Schedule include No. 9
Code of Conduct remove
candidates to be dealt with the
Election Offences Act-IEBC

Upon violation of this Code of
Conduct the Registrar SHALL
issue a fine or deregistration or
suspension of funding or barred
from participating in the elections

The Act as it is cannot be enforced the way
itis.

Lacks enforcement mechanisms

Process of winding up a political

party

Remove the Attorney General

Remove 48 (2) and function
handed over to the Registrar of
Political Parties

ORPP is an independent
The AG should only advise Government

The AG is an Executive appointee

Regulation of party primaries.

Add (h)
Formulation of regulations for
party primaries by the Registrar

It does not exist

CoK 88 (4d)

The transitional clauses.

Delete section 51

The provisions are spend/no longer in use.
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ANNEX 4

SECTION
S AND
SCHEDUL
ES FOR

WHAT IS PROVIDED
CURRENTLY IN THE ACT

THE PROPOSED
AMENDMENT

JUSTIFICATION FOR
AMENDMENT
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AMENDM
ENT

Sec. 2
Interpretati
on

The Section provides for
the interpretations and
meaning of terms within
its context otherwise
required.

To  properly
define the
word a
political party
and  outline
the role of
political
parties in the
Act as it was
envisaged in
Art. 92(d) of
the
Constitution.

The Act has not
defined the word
political parties it
only makes
reference to
definition under
Art. 260 of the
Constitution
which does not
define it but just
describe it.

For that reason
members of
political ~ parties
do not
understand the
meaning of a
political party. To
this end there
shall be clear
outlined
ideologies of
every  political
party.

Currently, the Act
has also not
provided or
outlined the roles
and functions of
political ~ parties
as required
under Art. 92 (d)
that same should
be legislated.

In an advanced
democracy
political ~ parties
being institution,
have their
express  roles
and function
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entrenched
within the law.

This shall
enhance
performance
audit and

appraisal by the
office.

Sect 7 Provides the e The Section This shall provide
disqualification of being a should include an express
member of Governing a public officer prohibition in
body as  defined addition to

under the Section 12
Elections Act.

Sec. 8 The Section outlines o |tis proposed The section is

Registratio issues and factors for that the narrow. The

n consideration for sections section should
registration of a political should be include the
party name. expanded to constitutionality

include other of the name and
spheres / ideologies of the
factors for proposed party
consideration name in relation
upon to our
Application governance
within the law. system and
values.

Sec. 9 The Section provides for e |tis proposed The section

Contents the contents of the that the should include

of the Constitution or rules of a Section the power to

constitutio political party. should include suspend a

n or rules the power to political party as

suspend the indicated in Sec.
political party 21 of the Act.
upon The Section
noncomplianc should be
e. separated from
o ltis further request to
proposed that amend and the
it is proper to content of the
separate constitution there
subsections is no connection.
(1, 1A, from
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2,3 and for as
the

subsections
are not
related)
The
provisions
under
subsection 2
and 3 should
beina
substantive
section under
a different
title.
Introduce the e Thereis alacuna
Collaborations and of how to handle
Alliances in the Act the tools out of
collaborations
and Alliances
Section Conditions for The fully e The provision is
16(5A) Deregistration of a a registered not serving the
dormant political party party shall purpose.
stand
deregistered
upon failure to
secure a seat
from the last
election.
Sec 14 The Act should provide a Considering ¢ The Section as
Resignatio deeming clause for that Sec. 14 is mixed the
n coalition partners. (When on Resignation,
is a political party Resignation Deeming and
deemed to have left a and deeming Expulsion of a
coalition) process, the member in one
Act should Section. The
provide a three procedures
substantive are distinct with
section for the clear
procedure procedures. To
and process avoid confusion
of expulsion there should be
of a party aclear
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member on
the basis of
other
misconducts.

substantive
section for each
separately.

The Act should
expressly

" provide for when

a coalition
partner can be
deemed to have
left the coalition.
The Act should
also provide for
the procedure of
removal of a
coalition partner
without
dissolving the
coalition if it is
made up of more
than one political
party.

This should be
doneina
substantive
Section providing
the procedure.
There is a mix
between the
expulsion
process of a
member and the
deeming
process.

Sec.17
Records of
political
parties

The Section provides for
Records of a political
party at the County and
National offices

It is proposed
that the
record should
include the list
of National
office bearers

County offices
should have in
their record the
list of office
bearers from
national to grass
roots. This shall
help the
members for
easy reference.
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Sec. 20 e The Section provides for There are o The Act outlines
Change procedure for notification gaps with the procedure of
and of change of particulars of regards to the alteration of
alteration a political party. The role of particulars but it
section provides that Registrar does not provide
there shall be an upon the role of the
objection on the gazette objection. registrar upon
notice of intended At what point objection after
change. do the publication by
o changes take the party.
effect? o The Actis not
The Act shall clear when the
expressly changes take
provide when effect. This to
the change some extend
takes effect. lives a gap in the
administration of
the process.
Sec. 21 o The Section provides the The Act e The Section
Deregistrat instances and process of should should expressly
ion deregistration of a separate the provide for
process apolitical party. suspension suspension
process from process and
the deregistration
deregistration process
process substantively.
A provision of o For proper
Section 21A conduct of party
to outline primaries the
instance Registrar shall
penalties/puni have power to
shments for a give instance
political party penalties to a
upon violation political party
and upon
contravention contravention of
of Art. 91(h) the law during

and Art. 81(e)
of the
Constitution
during party
primaries

party primaries.
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either by itself

in general or
by its
members.
Sec. 22 Provides for Amend to The sub Section
Effect of deregistration of political include other should reflect
deregistrati parties elective and include other
on positions as elective positions
outlined in like governor
22(3)
Sec.25 To lower the threshold for Proposal The importance
Distributio qualification to increase before the of funding
n of funds the number of political National political parties
parties to receive the Assembly cannot be
funds overemphasized
as a tool to
enhance
democracy.
The threshold
set under the Act
is high
considering the
electoral system
and the
compliance cost.
Section 30 Political parties are to The Registrar Should be in line
Declaratio submit the members to should submit with Section 28
n of assets the Registrar 30 days the list to the of the Elections
and before elections Commission Act
submissio
n of
members
Sec. 31 It provides the audit of To expressly The Act should
Audit political parties provide that mandate the
the Auditor office of the
general shall Auditor general
submit the to submit the
audited report audited report to
to the the Registrar.
registrar
Sec 34 Provides the functions To include This provision
and mandates of the Supervision shall allow the
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Functions Registrar of political and regulation office supervise
of the parties of political and regulate
Registrar parties effectively the
primaries as a Political Parties
function of the primaries. This is
Registrar. on the basis that
The clearance the PPDT
of currently have
Independent jurisdiction to
candidates to hear and
ensure they determine
are not disputes arising
members of a from party
political party primaries.
This shall from
provide a
structured legal
framework for
supervision of
party primaries
currently lacking.
Sec. 38 ¢ Provision of the Political Replace the The Act shall
PPLC Parties Liaison word function provide for the
Committee as a platform with purpose and
for dialogue purpose/objec objective of the
tive Committee
Establishment instead of it
of had a hoc functions.
Committee on This is on the
aneed to basis that the Act
need basis. provides the
To read other committee as a
function dialogue
prescribed by platform.
the law
Provide the
qualifications
of
membership
in the Act.
Sec.39 * Replace nonrenewable The Tribunal
Tribunal term to renewable members might
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opt to renew the
term.

Sec. 40 ¢ The Section outlines the To include Subsection (1)(b)
Jurisdictio Jurisdiction of the PPDT dispute is ambiguous
n of between a
Tribunal member of
apolitical party
and the
political party
Include (fa)
Sec. 49 o The Section gives the The Registrar This shall
Regulation Registerar the to make provide for the
S discretionary powers to regulation statutory
develop Regulation generally for document and
generally for the better better carrying legal basis to
carrying out of the out of operationalize
provisions. provisions of the relevant
this Act in sections of the
particular the law.
Regulation to
Supervise and
Regulate
Political
parties
Primaries.
Sec. 51 - No need of Delete the
Transitiona transitional transitional
| provision clauses clause
First ¢ Political Parties Code of The code The code should
Schedule Conduct should include penalties
provide for the upon breach and
conduct of violation.
election This shall
officials during enhance
party enforcement
primaries. mechanisms of
The the Code.
punishment
and sanctions
upon violation
of the code
should be
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expanded to

include
penalties,
suspension
from
participation
in an election.
The ¢ Amend the party To provide such
Political membership recruitment details and
Parties form) (form PP17) particulars of
(Registrati member for the
on) development of a
Regulation register for the
s 2018 purposes of
party primaries.
PROPOSALS UNDER THE
ELECTIONS ACT
Section 27 e The Act requires the The Registrar is
Submissio political parties to submit the custodian of
n of party nomination rules to the the Constitution
nomination Commission and nomination
Rules e The Commission shall rules.
request the same to be
submitted by the
Registrar.
Sec. 28 e The Act requires the The The Registrar is
Submissio political parties to submit Commission the custodian of
n of the membership list to the shall request the Constitution
membershi Commission the same to and nomination
p list be submitted rules.
by the The provision is
Registrar. in violation of the
Constitution.
Amend the
timelines
including the
timelines for
independent
candidates
Sec. 31 e The Sec. provides the The Section This is for the
Nominatio process and conduct of should be in intended
n of Party primaries. reference to purpose to
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political
parties
candidates

the function of
the Registrar.
The process
outlined
thereunder
shall be
conducted by
the Registrar
in line with
Sec. 34 of the
political
parties Act.
Amend
Subsection
(2D) there
shall be a
party
membership
register for
the purposes
of the conduct
of party
primaries.
The use ;of
any registrar
for party
primaries is
outlawed and
is an offence
In (2F)
Parliament to
to appropriate
monies for the
effective
implementatio
n of the

The Registrar
shall submit
the list of
authorized
and the
specimens
persons for

streamline the
conduct and
supervision of
political parties
primaries.

29




purposes

elections
Sec 32, o The Registrar to provide a Not a o There shall be a
33; clearance certificate of an member of a legal basis for
Independe individual to the apolitical party clearance of
nt Commission upon 3 months Independent
Candidate request. before party candidates by
s primaries the Registrar
o The timelines
should be
harmonized
ANNEX 5
(As attached)
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1. INTRODUCTION

The Constitution of Kenya 2010 under Article 92 contemplates enactment of a legislation for, among
other purposes, the registration and regulation of Political Parties. On this premise, Parliament
enacted the Political Parties Act, 2011 (PPA) for the registration, regulation, funding of political
parties, and for connected purposes. As such, the PPA is the primary law under which the Office of
the Registrar of Political Parties(ORPP) and Political Parties operate. By virtue of its mandate to
enforce the PPA, the ORPP is better placed to report on the efficacy of the Political Parties Act and

challenges encountered in enforcing the same.

Following the 2017 general election, the ORPP has had occasion to interrogate the PPA and related
laws with a particular focus on identifying the gaps and determining ways in which to address the
same. As a result, the Office has been engaged in a legal and electoral reform agenda as informed
by best practices, lessons learnt, past experiences, and consultative engagement with other

stakeholders.

A series of consultations have been held including the Technical Caucus Consultative Meeting on
the Review of the Political Parties Act, 2011 held at Sarova Woodlands Nakuru on 10" February
2020, Political Parties Consultative Meeting held from 1st to 31 March, 2020 at Sarova Woodlands
Nakuru, State actors and Civil Society Organizations workshop held from 5% to 9% October, 2020.

The exercises culminated into a PPA matrix of proposals on possible areas of reform.

It is against this backdrop that the ORPP with the support of International IDEA organized a workshop
from 13th to 16! June, 2021 with various stakeholders with the main objective being the development
of a draft bill. The stakeholders invited were representatives from National Assembly(NA), National
Gender and Equality Commission (NGEC), Political Parties and Disputes Tribunal(PPDT), Kenya
Law Reform Commission(KLRC), Kenya National Commission on Human Rights, and Commission
on Administrative Justice.
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2. PRELIMINARIES
2.1.0pening Remarks by Ms. Anne N. Nderitu, MBS, Registrar of Political Parties

Officially declaring the workshop open, Ms. Nderitu commenced by appreciating International IDEA
for hosting the meeting and appreciated stakeholders for honouring ORPP's invite in spite of the

prevailing circumstances of COVID-19.

The Registrar highlighted the significance of stakeholders in the electoral processes and political
parties’ management at large with specific attention to the workshop. With regard to select
institutions, she pointed out that NGEC has a role to ensure a gender inclusive Act, PPDT's duty is
to ensure improvement of the dispute resolution process, KNCHR is to safeguard human rights

including inclusiveness.

Ms. Nderitu apprised the meeting of the reform journey including consultative engagements with
several actors and stakeholders comprising the Political Parties Liaison Committee(PPLC), political
parties, Independent Electoral and Boundaries Commission (IEBC). She reported that the goal of
the consultations was and has been addressing the overlapping mandate between the ORPP and
IEBC. It is this regard that she asserted that discussants should address areas of overlapping roles
to ensure clarity of mandates and address gaps that have been identified in the laws during the

implementation process.

Noting the historical foundation that has led to the overlap of mandates between the cited institutions,
she observed that the 2010 Constitution established the IEBC with a directorate of registration of
political parties hence current ORPP roles were captured in the Constitution as IEBC roles. This
resulted into lack of clarity on supervision of party primaries and resolution of disputes. The Registrar
further commented on the lack of proper management of party membership lists, nomination rules,
and party lists as in the Elections Act, 2011 in regards to the ORPP not ascertaining the veracity of
the highlighted documents.

Additionally, she urged discussants to determine the best way of ensuring aspirants wishing to

contest elections as independent candidates embody the spirit and substance of Article 85 of the
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Constitution. She crowned her remarks by drawing the attention of participants to the thinning period

between the workshop and the 2020 general election.
2.2.Welcome Remarks by CPA Florence Birya, Assistant Registrar of Political Parties

Officially welcoming participants to the workshop, she observed that amendments to the PPA were
significant as they would contribute to expanding the democratic space, propel the country towards
enjoyment of political rights, and ORPP to fulfil its mandate. It is in this light that she made a case
for consulting relevant stakeholders to recommend amendments to the PPA. She asserted that free
and fair elections have the component of proper and efficient management of parties that follows a
sound regulatory framework for purposes of arriving at elected representatives with good governance

ideals.

While appreciating International IDEA's efforts towards building the capacity of ORPP to streamline
regulation of parties in preparation for 2022, Ms. Birya observed that the ORPP plays a significant
role in elections with a focus on regulation of political parties hence was aware of the gaps that
require addressing. On this front, she implored the development partner to support the Office in
activities incidental to legal reforms.

2.3.Remarks by Mr. Ali Surrow, Assistant Registrar of Political Parties

Mr. Surrow acknowledged the need for reforms both in electoral and legal spheres given the role
that ORPP plays in the conduct of elections. He remarked that the workshop was of the elements
towards in ensuring the duty bearers, the political class, and voters realize a free and fair 2022
general election. He emphasized that well regulated parties that adhere to the prescribed code of

conduct and related electoral laws are a focus of the ORPP.
2.4. Remarks by Ms. Lucy Ndung’u, Commissioner- Commission of Administrative Justice

The Commissioner congratulated the Office for having substantive state officers since the enactment
of the PPA. She asserted that the Office was therefore poised to execute its mandate as provided

and contemplated in the relevant laws.
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While acknowledging the value of the invited stakeholders, and recalling her experience as a former
Acting Registrar of Political Parties, she lauded the support of Parliament to the Office, NGEC in
having been party to the taskforce on development of a party primaries law, KNCHR for being a
supportive partner, and PPDT for resolution of disputes. On this note, she stated that the workshop’s

composition was well thought out to realize inclusive amendments.

She concluded her remarks by reiterating the Registrar's sentiment on the need for timely enactment

of electoral laws.
2.5.Remarks by Ms. Clara Mutanda, Representative, International IDEA

Ms. Mutanda conveyed International IDEA's capacity and commitment to support the Office to
execute its statutory mandate and activities in the work plan including establishing the PPLC women
and PPLC Youth, and a parties’ membership database. Connectedly, she urged the Office to prepare

and submit requisite concept notes in line with the ORPP-International IDEA work plan.
2.6.Remarks by Mr. Michael Karuri, Deputy Legal Director, National Assembly

In appreciating the ORPP for organizing the forum, he informed the meeting that he would be of
value to the discussions and the reform process given his long stint as a legislative drafter in different
public offices. He pledged to support the Office in translating recommendations into a sound bill that

adheres to constitutional principles coupled with meeting the needs of the ORPP.
2.7.0bjectives of the Workshop- Mr. Ochieng B. Olwal, Senior Legal Officer, ORPP

Mr. Olwal appreciated the consultative engagements that informed areas that require amendment
under the PPA. He also made a case for amendment of related laws including the Elections Act,
2011. Besides, he spelt out the objectives of the meeting; development consolidated proposals on
the PPA comprising supervision of party primaries, development of a draft bill, and development of

a roadmap towards enactment of the bill.
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3. SUBSTANTIVE PROCEEDINGS
3.1.Highlights of ORPP Matrix of Proposals by Wafula Wakoko, Legal Officer, ORPP

Mr. Wakoko introduced the ORPP proposals to the discussants with focus on key principles to guide
the reform process; sovereignty of the Kenyan people, national values and principles of good
governance, limitation of rights, citizens’ political rights, local and international jurisprudence, and

international best practices.

The highlights of specific proposals encompassed; restructuring the criteria for distribution of the
political parties fund to benefit parties with elected representatives, introduction of supervision of
party primaries, and clearance of independent candidates in terms of confirming their qualifications

in terms of Article 85 of the Constitution.
(A matrix of proposals as presented is as attached.)

3.2.Highlights of the Party Primaries Bill, 2020 by Juliet Murimi, Assistant Director-

Compliance

Ms. Murimi apprised the discussants on the provisions of the Bill and its source as Party Primaries
Taskforce established by the ORPP. She outlined the main parts of the bill namely political party
structures for party primaries, conduct of political party primaries, political party primary offences,
general provisions, and schedules. Key takeaways were; supervision of party primaries by ORPP,
the party register used for party primaries is to emanate from the ORPP, the timeline for conducting

party primaries to be spaced from Commission nominations to allow for timely dispute resolution.
4. PRIORITY AREAS FOR AMENDMENT

Following deliberations, the meeting realized enriched proposals for amending the PPA in terms of
priority areas and general proposals. (Matrices on the deliberations are as annexed herewith.)
The matrices are to guide development of bills; a priority areas bill and a bill on all the proposals

realized in the meeting.
Broad deliberations included the following;

%+ All sections in the PPA that offend the Constitution fall under priority areas;
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% The Commission's mandate to regulate the process by which political parties nominate
candidates for elections under Article 88(4)(d) and the role of ORPP to regulate political
parties as derived from Article 92(c) are a foundation for the ORPP to supervise party
primaries.

+ Nomination rules, party membership lists, and party lists are to be certified by the ORPP
before being utilized by the IEBC for electoral processes;

+ Verification of symbols to be confined to ensuring that proposed symbols do not resemble
those of fully registered political parties; the ORPP would not have the capacity to verify a
proposed symbol against symbols of independent candidates;

* The term supervision of primaries may be too broad and vague hence the need to employ
words that speak to specificity;

% The Hansard on enactment of party primaries as part of the PPDT jurisdiction even though
IEBC has the constitutional mandate to sell pre-electoral disputes should be used as
reference point in proposing allocating ORPP the role of supervising party primaries;

s+ The MoU between IEBC and PPDT was only possible because the PPA had already provided
that the Tribunal has the mandate to settle party primaries disputes;

% Subjecting party primaries to mandatory IDRM process has to be preceded by consultations
with the PPDT; and _

» Limiting appellate stages as indicated under Section 41 of the PPA has to be alive to the

dangers of limiting access to justice.

5. ROADMAP AND WAYFORWARD
Following deliberations, the recommend as follows;
PROPOSED ROADMAP

Timeline

Submission of Great Rift Report by Rapporteurs to | Friday, 18t June, 2021.

ORPP and consultants.
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2. | Consultants submit draft zero to ORPP. Tuesday, 22 June, 2021.
3. | ORPP reviews draft Zero. Wednesday, 23" June, 2021.
4, Inclusion of ORPP views in draft Zero. Thursday, 24 June, 2021.

5. | Dissemination of Draft Zero to stakeholders by ORPP. | Thursday, 24" June, 2021.

6. | Drafters retreat to develop Draft 1. (Thursday & Friday as working
days) 24t to 25" June.

7. | Consultants and ORPP present Draft 1(with comments) | Monday, 28% June, 2021
to JLAC.

8. | Consolidation of views(stakeholders and JLAC) for | TBA.

incorporation in the draft bill.

Further resolutions were;

a) Submission of the Draft Zero bill on priority areas;
b) Submission of the Draft Zero bill on all proposals;

6. CONCLUSION

Following presentation and adoption of the roadmap as presented to the participants by Ochieng B.

Olwal, the closing remarks were as stipulated hereunder;

6.1.Remarks by Mr. Sylvester Mbithi, Senior Legal Officer, National Gender and Equality

Commission

Speaking on behalf of other stakeholders, Mr. Mbithi noted that amendments to the Political Parties
Act, 2011 and any other law should be tailored towards service delivery to the general public. He
further pointed out that the amendment process must come to a close; this was premised on the fact
that electoral reform started after the 2017 general election yet neither a Statute nor a Bill had been

enacted.
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Additionally, Mr. Mbithi communicated the readiness and ability of NGEC in supporting the reform

process and inclusive political parties’ management in general.
6.2.Remarks by Ms. Antonine Riany, Representative, International IDEA

Making remarks on behalf of International IDEA, Ms. Riany reiterated Ms. Mutanda's sentiments on
their commitment to support ORPP to implement the activities provided and contemplated in the

work-plan.
6.3.Remarks by Mr. Paul Mugambi, Representative, National Assembly

Mr. Mugambi commended the forum noting that it formed a foundation for the legislative drafters to
develop a bill that resonates with the needs of ORPP. He further observed that timely submission of
the workshop report to consultants would inform the timeline within which Parliament would enact

amendments to the Political Parties Act, 2011.
6.4.Remarks by CPA Florence Birya, Assistant Registrar of Political Parties

Appreciating participants for making time to attend the meeting and providing comments regarding
the reform agenda, Ms. Birya called upon the meeting to continue submitting recommendations to
the ORPP during the pendency of the reform period. In respect to this, she communicated the open-
door policy of the ORPP in welcoming proposals of stakeholders beyond those present in the legal

reform workshop.
6.5.Closing Remarks by Mr. Ali Surrow, Assistant Registrar of Political Parties

Officially closing the workshop on behalf of the Registrar of Political Parties, Mr. Surrow expressed
gratitude to International IDEA for hosting the workshop. He made a commitment with regard to the
ORPP implementing the remainder of activities indicated in the ORPP-International IDEA work-plan.

Mr. Surrow concluded by recalling the deliverables as indicated in the roadmap with focus on

development of two draft bills; priority areas and general proposals.



Republic of Kenya

RESOLUTIONS OF THE POLITICAL PARTIES’ SECRETARIES-GENERAL MEEETING HELD FROM
27™ TO 30 JULY 2021 AT SAROVA WOODLANDS, NAKURU COUNTY.

PREAMBLE

Recognizing the mandate of the Office of the Registrar of Political Parties to register, regulate and
supervise political parties to ensure compliance with the Political Parties Act, 2011;

Determined to promote and protect the political rights of Kenyans as enshrined under Article 38
of the Constitution;

Taking note of the provisions of the Data Protection Act, 2019 in regards to protection of personal
data of Kenyans and political party members at large;

Recalling the role of political parties in recruitment of party members and facilitating resignation
of party members;

Expressing concern on the complaints raised by Kenyans in relation to protection of their personal
data and protection of their political rights following the piloting of onboarding Integrated Political
Parties Management System (IPPMS) on E-Citizen for Kenyans to confirm party membership
status;

Recognizing the compliance requirements of fully registered parties including maintenance
offices and records as stipulated under the Political Parties Act, 2011 and the inspection of political
parties’ headquarter offices exercise undertaken in June 2021;

Considering the position of public participation in the process of law making as espoused under
the Constitution and the stakeholder engagements that have informed development of the Draft
Political Parties (Amendment) Bill, 2021 and Political Parties (Membership) Regulations, 2021;

Noting the legal and operational timelines towards the 2022 General Election;

Welcoming the commitment of the Office of the Registrar of Political Parties and Authorised
Officials of political parties;

The Office of the Registrar of Political Parties and Secretaries-General and/or their representatives
of the fully registered parties as evidenced by the attendance list annexed herewith during the
meeting held from 27% to 30" July 2021 resolve that;

I. That political parties shall submit their memoranda on the Draft Political Parties
(Amendment) Bill 2021 and the Draft Political Parties (Membership) Regulations, 2021 by
9% August 2021;

2. That the Office of the Registrar of Political Parties shall consider the memoranda under
paragraph | and proposals made during the meeting on the Draft Bills subject to the
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Constitution, attendant laws, domestic jurisprudence, and international best practices for
purposes of enhancing the Draft Bills;

3. That the Office of the Registrar of Political Parties shall organize a meeting with the
Political Parties Liaison Committee on 3" August 2021 on the Political Parties
(Amendment) Bill 2021 for purposes of enriching the Draft Bills;

4. That the Office of the Registrar of Political Parties shall upgrade the Integrated Political
Parties Management System (IPPMS) including development of Application Programming
Interface (API) with parties for effective management of party membership data;

5. That the IPPMS shall comprise various modules including party membership status query,
recruitment of party members, and resignation of party members with an interface with the
E-citizen to enable various processes including automated resignation;

6. That Office of Registrar of Political Parties through an individual based platform through
E-Citizen shall make political parties membership registers publicly available to enable
Kenyans confirm their party membership status and raise complaints for a period of 30
days to enable address any concerns;

7. That a meeting shall be held between the Office of the Registrar of Political Parties,
Independent Electoral and Boundaries Commission, and political parties to deliberate on
emerging concerns in regards to the 2022 General Election;

8. That political parties shall sensitize party members and Kenyans on the significance of
joining and forming political parties;

9. That the Office of the Registrar of Political Parties shall expand the parameters of the party
offices inspection tool that encompasses vetting performance of parties and recognition of
compliant and most improved political parties;

10. That the Office of the Registrar of Political Parties and political parties shall adopt
anonymization of data as a mechanism of protecting personal data whenever data is

employed for statistical purposes; and

That political parties shall adopt the legal and operational timelines issued by the Office of
the Registrar of Political Parties and the Independent Electoral and Boundaries
Commission to enhance timely and effective planning of party activities towards the 2022
General Election.
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MINUTES OF THE MEETING ON POLITICAL PARTIES (AMENDMENT) BILL 2021
AND POLITICAL PARTIES (MEMBERSHIP) REGULATIONS 2021 BETWEEN OAG&
DOJ AND THE OFFICE OF THE REGISTRAR OF POLITICAL PARTIES HELD ON
FRIDAY 10™ SEPTEMBER 2021AY, 27™ JULY 2021 AT 4™ FLOOR
CHAMBERS,SOLICITOR GENERAL’S BOARD ROOM.

MEMBERS PRESENT:

NO NAME DESIGNATION
L Mr. Kennedy Ogeto Solicitor General
Chair of the Meeting
2. Mr. Wafula Chebukati Chairperson
Independent Electoral and Boundaries Commission
3. Ms. Ann Nderitu Registrar
Office of the Registrar of Political Parties
4, Ms. Linda Murila Chief State Counsel,
Legislative Drafting Department
5, Ms. Salome Oyugi Manager, Political Parties & Campaign Financing
Independent Electoral and Boundaries Commission
6. Ms. Ruth Makuthu Senior Legal Officer
Independent Electoral and Boundaries Commission
¥ 3 CPA. Florence Birya Assistant Registrar
Office of the Registrar of Political Parties
8. Mr. Bon Makolwal Senior Legal Officer
Office of the Registrar of Political Parties
9. Mr. Wafula Wakoko Legal Officer
Office of the Registrar of Political Parties
10.  Mr. Bildad Keke Senior State Counsel
Department of Justice (Constitutional Affairs Section)
11.  Mr. Joshua Wabwire Advisor, Solicitor General’s Office
12.  Ms. Olivia Simiyu Senior Parliamentary Counsel

Legislative Drafting Department
Taking Minutes



MIN. 01/2021: PRELIMINARIES.

The Solicitor General (Chair) called the meeting to order at 10.20 a.m. and invited
Ms. Ann Nderitu, Registrar of Political Parties, (ORPP) to open the meeting with a
word of prayer. The Chair made opening remarks and followed by self-introduction

of members present.

The main purpose of the meeting was to discuss the way forward on the electoral
legislative reforms ahead of the upcoming elections. During a meeting held at the
Office of the President, Harambee House on the 7" July, 2021, the Head of Public
Service directed the Office of the Attorney General to convene a legislative sub-
committee for purposes of coordinating matters touching on legal issues related to

preparedness for the upcoming elections.

MIN. 02/2021 PRESNTATION BY IEBC:

The Solicitor-General invited the Chairperson of the Commission (IEBC) to make a
presentation on the legislative reforms proposed by IEBC and the current progress on

the reforms.

The Chairperson of the Commission informed the meeting that the Commission had
been working with the Justice and Legal Affairs Committee of Parliament (JLAC) on
matters touching on campaign finance regulation, the referendum process and
boundary delimitation and had developed proposals for review of the said laws after

a series of consultative meetings with JLAC.

The following legislative proposals are currently before the National Assembly:

() The Draft Referendum Bill, 2020- which addresses the gaps and challenges
identified within the provisions of the Constitution and the Elections Act. The
draft Bill prescribes the processes of initiating a referendum to amend the
Constitution through Parliamentary initiative and popular initiative, initiation

of other forms of referendum, procedure for the conduct of a referendum
2



among others. It was noted that currently there are two Referendum Bills
before Parliament and the same need to be harmonised moving forward.

(i) The Election Campaign Financing (Amendment) Bill, 2020- The Electoral
Campaign Finance Act enacted in 2013 to implement Article 88(4) of the
Constitution seeks to control spending by candidates and political parties
during elections. JLAC initiated discussions for review of the Act sighting that
the law is difficult to implement and as such suspended operation of the Act
through an amendment to section 1 of the Act to provide for the operation of
the Act to be suspended until after the General Election to be held in 2017.
This means that the Act will come into operation in 2022.

An analytical review of the Act has revealed a number of areas that require
legislative review so as to enable the effective enforcement of the law. These
areas are addressed in the amendment Bill. The Commission is also required
to prepare Regulations to operationalise the Act and have prepared draft
Regulations but due to the amendment to section 1 on the operation of the
Act, the Regulations have not been published.

The Chair of the Commission indicated that the Commission is required to
publish the spending limits 12 months before an election. The Commission
has a deadline of 9" August, 2021 to publish the limits.

This is set out in section 18 of the Act which provides—

The Commission shall, at least twelve months before an election, by notice
in the Gazette, prescribe the spending limits including the total amount that
a candidate, political party or referendum committee may spend during an
expenditure period, including the limit for media coverage.

It was noted that the Court nullified the spending limits published by IEBC
during the previous elections as the Commission had not prepared
Regulations in line with section 29 of the Act. The Commission is facing the
same challenge currently as they have no regulations in place to guide the
spending limits.

(iii) The Independent Electoral and Boundaries Commission (Amendment) Bill
2020— which proposes amendments to the provisions on boundary
delimitation. Article 89 of the Constitution provides the formula for

3



delimitation. The procedure for delimiting electoral units is further spelled -
out in the legal framework governed by the Fifth Schedule to the
Independent Electoral and Boundaries Commission Act and section 36 of the
Independent Electoral and Boundaries Commission Act. However, following
the 2017 amendments to the Act the Commission has since reviewed the
same in preparation for the second review and identified emerging concerns
such as ambiguities in section 36 and the Fifth Schedule, emerging variation
in population and area, interpretation of the legal population limits etc. The
amendment Bill seeks to address these challenges.

(iv) Proposed amendments to various electoral laws. The Commission drafted
proposals to amend various electoral laws (Elections Act, 2011, Parties Act,
2011). These proposed amendments should have been in place two (2) years
prior to the next general election to enable the Commission to adequately
prepare.

The aforementioned pieces of legislation are before Parliament and ought to be fast-

tracked to allow the Commission sufficient time to prepare for the elections.

The Solicitor General noted the concerns raised by the Commission and proposed to
schedule a meeting with the Speaker of the National Assembly next week to discuss
on the way forward.

A copy of the presentation by the Chair of the Commission is annexed for ease of
reference.

MIN. 03/2021 PRESENTATION BY REGISTRAR OF POLITICAL PARTIES:

The Solicitor-General invited the Registrar of Political Parties (ORPP) to make a

presentation on the legislative reforms proposed by ORPP and the current progress

on the reforms.

The Registrar informed the meeting that ORPP had prepared a draft Bill to amend the
Political Parties Act, 2011 to address the challenges the Office has been facing in
executing its mandate. These include challenges with resignation and expulsion of

party members from party members., criteria on allocation of the Political Parties
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Fund, supervision of the conduct of party primaries and role of the Office with

regards to independent candidates.

The amendment Bill also proposes consequential amendments to sections 27, 28
and 35 of the Elections Act, 2011 to enable ORPP certify party nomination rules,
party membership lists and to verify party membership status before the party lists are
submitted to IEBC.

Currently, ORPP is conducting public participation of the Bill.

The Solicitor General noted the concerns raised by ORPP and proposed that the
Registrar be part of the team meeting with the Speaker of the National Assembly next

week.

A copy of the presentation by the Registrar of Political Parties is annexed for ease of

reference.

MIN. 04/2021 WAY FORWARD:

The Solicitor General thanked the members for the presentations and noted the
urgency of addressing the issues raised at the meeting especially the timelines in
view of the upcoming general elections. He proposed Ms. Linda Murila to spearhead
the review of the draft legislation prepared by the IEBC and ORPP in collaboration
with technical officers from both offices. He further requested IEBC and ORPP to

share the documents with the Office for action.

Ms. Murila requested for a meeting with the technical officers after the main meeting

so as to come up with a roadmap on reviewing the proposed legislation.

It was agreed as follows—
(@) The Solicitor-General to schedule a meeting with the Speaker of the National

Assembly to discuss the proposed electoral legislative reforms. The Chair of the
5
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Commission and the Registrar of Political Parties to attend the meeting once .
scheduled.

(b) IEBC and ORPP to share the draft proposals with the Office (OAG & DO)).

(c) The technical team to agree on a roadmap of reviewing the proposed legislation
and set dates for the review meetings.

(d) The technical team to update the Solicitor General on the roadmap once agreed

upon.

MIN. 09/2020 AOB:

There being no other business to discuss, the Chair closed the meeting at 11.40 a.m.

SOLICKTOR GENERAL: cosocncnivismmmunni s BIRNES = 7 Soasmmmnnis s i igaiprien
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MINUTES OF THE MEETING ON POLITICAL PARTIES (AMENDMENT) BILL 2021 AND
POLITICAL PARTIES (MEMBERSHIP) REGULATIONS 2021 BETWEEN OAG& DOJ AND
THE OFFICE OF THE REGISTRAR OF POLITICAL PARTIES(ORPP) HELD ON FRIDAY
10™ SEPTEMBER 2021 AT OAG& DOJ’'S 1STFLOOR BOARDROOM

MEMBERS PRESENT

1. Mr. Kennedy Ogeto Solicitor General (chairing the meeting)

2. Ms. Ann N. Nderitu Registrar of Political Parties, ORPP

3. Ms. Linda Murila Chief State Counsel, OAG & DOJ

4. Mr. Ali Surraw Assistant Registrar of Political Parties, ORPP

5. Mr. Samson Maundu Principal Parliamentary Counsel, OAG & DOJ

6. Mr. Bon Makolwal Senior Legal Officer, ORPP

7. Mr. Paul Wekesa Senior State Counsel, OAG & DOJ

8. Ms. Winnie Sian Sankale Parliamentary Counsel, OAG & DOJ

9. Mr. Wafula Wakoko Legal Officer, ORPP (Taking Minutes)
AGENDA

1. Chairperson’s remarks;

2. Remarks by the Registrar of Political Parties;

3. Political Parties (Amendment) Bill 2021;

4. Political Parties (Membership) Regulations 2021;

5. Way forward; and

6. Any Other Business



MIN. 01-10/09/2021: CHAIRPERSON'S REMARKS

Following the self-introduction of members, the Chairperson called the meeting to order
at 2.45 PM. He that the objective of the meeting was to consider commentary of the
Legislative Drafting Department on the two draft bills; the Political Parties (Amendment)
Bill 2021 and Political Parties (Membership) Regulations 2021. It was the Chairperson'’s
guidance that ironing out of issues was a precursor to signing of the Cabinet
Memorandum for purposes of submitting the two bills to the Cabinet.

MIN. 02-10/09/2021: REMARKS BY THE REGISTRAR OF POLITICAL PARTIES

The Registrar apprised members of the underlying issues that have informed the
amendment process including the history of the ORPP as a department within the
Electoral Commission of Kenya and its subsequent outfits. Although the ORPP is an
independent State Office, she asserted that delinking from Independent Electoral and
Boundaries Commission had not solved the seemingly overlapping mandate between the
two institutions— IEBC and ORPP.

In this regard, the Registrar observed that the two bills were poised to provide for
certification of nomination rules, party membership lists, and party lists to avoid
disenfranchising Kenyans, clarify the mandate of IEBC and ORPP, regulation of party
nominations, and provide a procedural mechanism of managing party membership data,
among others.

MIN. 03-10/09/2021: POLITICAL PARTIES (AMENDMENT) BILL 2021

The members reviewed the draft bill and appreciated the comments of the Legislative
Drafting Team in terms of clarifying clauses in the bill, redrafting, and aligning the bill with
the Constitution.

A snapshot of deliberations in terms of terminologies and clauses to be incorporated in
the bill comprised the following;

i) The definition of the term political party to include its role of shaping public
policy and fielding candidates for elections to accommodate parties that may
not contest elections;

i) Align the registration process from application for provisional registration to
either registration or rejection of the application for full registration;



iii)

Vi)

vii)

viii)

The deeming process contemplated under Article 103 of the Constitution to be
aligned with Article 47 of the Constitution in terms of a party affording a
member fair trial before deeming them to have resigned;

All publication required of political parties to carried out in one daily newspaper
of national circulation and a functional website of the party as registered at
Registrar of Political Parties;

The mandate of the Registrar to include regulation of party nominations on the
basis of, interalia, Article 92 (c) which contemplates a legislation that regulates
political parties, the definition of nomination under the Elections Act, 2011 as
the submission of nomination papers to the IEBC;

Party membership status of party list nominees to be ascertained by Registrar
through certification of party lists as the Registrar is the custodian of party
records as drawn from Section 34 of the Political Parties Act, 2011;

The role of the Registrar with respect to independent candidates is to certify
party membership status and certify that proposed symbols do not resemble
political parties’ symbols; and

The consequential amendments to the Elections relate to Section 27 of
submission of nomination rules, submission of party membership lists under
Section 28, and submission of party lists under Section 35.

MIN. 04-10/09/2021: POLITICAL PARTIES (MEMBERSHIP) REGULATIONS 2021

An interrogation of the bill alongside the comments of the Legislative Drafting
Department gave rise to recommendations as summarized below;

Substantive provisions outlined in the Political Parties Act, 2011 to be deleted
from the bill;

Form PPM 2 to include the particular request for party membership status; and
The forms under the Regulations to have very minimal details save for where
the Constitution of principal Act demands for the said information.

(A revised bill incorporating commentary of the Legislative Drafting Department is
herewith annexed for reference.)

MIN. 05-10/09/2021: WAYFOWARD

Following deliberations and concessions, the members agreed as follows;



i) The ORPP to apprise the IEBC of the effect of the Political Parties (Amendment)
Bill 2021 on the Elections (Party Primaries & Party Lists) Regulations, 2017;

i) The ORPP to revise the two bills with a focus on including commentary of the
Legislative Drafting Department and submit the same to the OAG& DOJ by
close of business Tuesday14th September, 2021;

iii) The OAG& DOJ to review the revised bills by Thursday 16" September, 2021;
and

iv) A meeting to be held on the revised bills between ORPP and the OAG& on
Friday 17t September, 2021 at 10.00 a.m.

MIN. 06-10/09/2021: ANY OTHER BUSINESS

There being no other business to discuss, the meeting was closed at 7.30 p.m.
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