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I Executive Summary

The 20l7 electorol cycle is one of the mosi remorkoble in Kenyo's politicol ond

electorol history. Not only were the scheduled generol elections held on Bth

August 2017 in line with the five-yeor electorol colendor, but olso the Presideniiol

Election results were onnulled by the Supreme Court ond o Fresh Presidentiol

Election ordered ond conducted on 26th October 2018. Thus, oport from the

usuol six elections thot ordinorily constitute the generol elections, on oddiiionol
presidentiol election wos scheduled ond conducted, thus moking the 2017

electorol cycle unprecedentedly chorocierized by seven elections.

The politicol ond electorol environment leoding up to the 2017 Generol Elections

ond the fresh presidentiol poll thot followed wos highly volotile ond extremely

chollenging to stokeholders, especiolly the IEBC ond the principol politicol

contestonts, opposition coolition, NASA ond incumbent government, Jubilee Porty.

Politicol supporters ond voters were mobilized olong eihnic ond regionol blocks in

on environment thot typified heightened expectotions, extreme onxiety, tension,

politicol ond ethnic division, violence, ond insecurity. Politicol porty ond ethnic
polorizotion ond intimidotion were olso common in the electorol environment.

Ultimotely, the extremely chorged politicol ond electorol environment thot
ensued odversely offected the preporotions for ond the octuol monogement
ond conduct of the 8th August 2017 Generol Elections ond the subsequent 26th

Ociober 20l7 Fresh Presidentiol Election. lt wos evident thot politicol populism,

polorisotion, insecurity, intimidotion, ond feor were deliberotely employed to

undermine democrotic elections. Politicol octors, other stokeholders, ond citizens

fu 
W Elcchons'observatron Group

The 2017 electorol cycle wos o protrocted ond unrelenting process for mony

electorol stokeholders. lt wos olso historicol given thot o record 14,523 condidotes

out of 15.082 ospironts were cleored to porticipote in oll the elections. The 2Ol7

electorol cycle olso rekindled the memories of the 2013 electorol cycle os the20l7
presidentiol elections yet ogoin pitted the incumbent President Uhuru Kenyotto

ogoinst Hon. Roilo Odingo, os the top two fovorite condidotes, os wos the cose

in the previous elections, thus toking the chorocter of on epic electorol grond re-

motch between the two.
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utilised these to dismontle democrocy ond os o result, mony stokeholders ond

voters lost foith in democrotic institutions ond norms.

ln its kodition, ond os the premiere brood-bosed domestic elections monitoring ond

observotion plotform in Kenyo, ELOG monitored ond observed the 20,l7 generol

elections ond the Fresh Presidentiol Election. ELOG wos guided by the principles

thot nonportison election observotion ond monitoring by citizen orgonizotions

seek to evoluote the process ond its elements occurotely, importiolly, ond os

systemoticolly os possible, in order to properly chorocterize processes occording
to notionol legislotion requiremenis ond opplicoble internotionol obligotions ond

commitments.

ln so doing, ELOG deployed two principol strotegies ond methodologies,

Long Term Observotion (LIO) ond Short Term Observotion (STO) strotegies ond

methodologies to observe pre-, Election Doy, ond postelections processes.

Regording the STO methods, ELOG employed the Porollel Vote Tobulotion (PVT)

used to scientificolly ossess the quolity ond operotions of the e-doy processes ond

help in verificotion of e-doy officiol results using proiections bosed on o somple of

the totol polling stotions.

ELOG estoblished thot on the Bth August 2017 Election Doy processes, the offlciol

presidentiol results thot were declored by the IEBC were within the projected PVT

ronges ond, in thot sense, ELOG's projected results corroboroted the IEBC officiol

result for eoch presidentiol condidote considering the corresponding morgins of

error. The consistency wos olso observed in the three gubernotoriol elections in

Busio, Meru, ond Noirobi counties thot ELOG selected for PVT observotion.

ELOG's flndings olso show thot the 8th August 20l7 elections doy processes were

generolly held ond conducted peocefully ond seomlessly. ELOG did not encounter

ony serious, systemotic ond/or plonned pottern of obenotions thot could hove

impinged upon the integrity ond credibility of the elections doy processes.

The obove findings notwithstonding, the Supreme Court wos persuoded ihrough

o petition to onnul the Bth August presidentiol election results. The events ond

I Prtror! Ol]!.rvJtr.,"C,"r,f# 
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politicol octivities thot followed ofter the Supreme Court decision were for-

reoching ond drove the country to the brink of the precipice. The 26th October
2017 Fresh Presidentiol Election wos consequently held in on environment noted for

election boycott by o leoding politicol coolition, grove insecurity, feor, violence,

ond intimidotion.

For ELOG, the criticol issue for determinotion during the Fresh Presidentiol Eleciion
wos whether the prevoiling politicol environment wos conducive enough to
conduct credible elections. ELOG observed thot insecurity, violence, intimidotion,

feor, tensions, coercion, undue influence, ond indefinite postponement of voting
in 25 constituencies, disenfronchised millions of Kenyons who were eligible ond
entitled to vote thus denying them the opportunity to express their free will.

Therefore, ELOG concluded thot the existing environment wos not conducive for

o credible election. ELOG found thot NASA ond Jubilee Porty coolitions lorgely

contributed to this environment. The IEBC wos olso culpoble through octs of
commission ond omission.

While moking these findings, ELOG noted thot mony of the concerns ond issues

thot negotively impocted on the 201 7 elections lorgely emonoted from the foilure

to fully implement the Agendo 4 reforms especiolly the recommendotions in the
2008 Kriegler Report. Bosed on these overoll findings, ELOG mokes the following

key recommendotions:

Recommendolions perloining lo eleclorol processes

lndependenf Review of 2017 Eleclorol Process

ELOG recommends thot o comprehensive independent legol, institutionol, ond
operotionol oudit of the IEBC's monogement ond conduct of the elections should

be undertoken immediotely. The review should olso involve evoluotion of the

other electorol processes ond the role of criticol octors such os security personnel,

politicol porties, ond the medio.

Employmenl of Elechonic Syslems in Eleclions

Greoter occountobility ond tronsporency should be ossured by the IEBC in

relotion to the electronic monogement of the elections. ln porticulor, the IEBC

should ensure thot there is o complementory mechonism whose procedures ore

simple, occountoble, tronsporent ond verifloble, well-known, ond understood by

oll siokeholders thot could be deployed in the event of technology foilure.

14
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The IEBC should furiher commit to greoter occountobility ond tronsporency in

relotion to the deployment ond operotion of its entire lT system ond infrostructure

for the elections. This should include opening up the system ond infrostructure

ond ollowing occess, inspection, ond oudit ot every stoge by oll stokeholders

including politicol porties ond independent observers.

Deoling with Advontoges of lncumbency

IEBC should revisit ond review the negotive impocts of incumbency odvontoges

especiolly ot the presidentiol ond gubernotoriol election level. Where necessory,

IEBC should review the exisiing legislotive, odministrotive, ond policy fromeworks

thot ollow politicol contestonts to toke odvontoge of incumbency during the

electioneering period.

Electorol legol Reforms ond Amendmenls fo Eleclotol Lows

IEBC ond Porlioment should quickly move to ensure the operotionolizotion ond
implementotion of the Election Compoign Finoncing Act 2013. At the some

time, Porlioment must move to ensure thot lows thot guorontee lhe 2/3 gender

threshold ore in ploce. Justice deloyed is lustice denied.

Further, the electorol cycle opprooch dictotes thot chonges to the legol f romework

begin immediotely ofter on election. While these chonges moy toke time, ELOG

recommends thot electorol lows should not be omended within six months of on

election. This will be in line with internotionol best proctices.

Clority on the Electorol Comploinls ond Dispufe Resolufion Processes

ELOG recommends thot the IEBC, the Judiciory, the Politicol Porties Dispute

Tribunol (PPDT) ond other stokeholders should further review ond cleorly estoblish

l..hon!'a)l)s.rv,rlro, C "rr, tiY 
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Cleor Framewotk tot Etecloto, Reforms

ELOG encouroges the IEBC to develop o cleor strotegy for initioting, monoging,

ond implementing post-2O1 7 electorol cycle reforms. The IEBC should use its

convening power to corefully ond timeously monoge ond drive necessory ond
purposeful electorol reforms, which should include instituiionol, odministrotive,

ond technicol reforms. This will require on open consultotive opprooch ond
process thot brings together oll stokeholders for o brooder buy-in ond ownership

of the ref orms.



the procedures for submitting electorol comploints, lodging electorol disputes,

ond the jurisdiction of the relevont odjudicoting bodies.

Furthermore, the comploints ond dispute resolution procedures should be

consistently undertoken within reosonoble timelines, tronsporently, with open
public heorings, ond publicotion of decisions ond reosons thereof.

Tronsporent ond Predictoble Processes

ELOG recommends thot o cleor electorol colendor for the next cycle, beginning

with reforms, should be developed by the IEBC in consultotion with oll stokeholders.

This should be done very eorly in the new electorol cycle.

Cosl of Eleclions ond Finonciol Audit

The cost of elections in Kenyo is omong the highest in the world. ELOG recommends

thot o detoiled, tronsporent, ond occountoble finonciol oudit be undertoken for

the 2017 elections. IEBC should then toke meosures to review the cost drivers so

thot future elections con be cost effective ond offorded by Kenyons.

Eleclorol Compoigns

ELOG recommends thot politicol octors odhere to the code of conduct ond, in
cose of o breoch, siringent oction be token by the relevont bodies such os IEBC,

ORPP, DPP, ond NCIC.

As potentiol governments in woiting, politicol porties should declore cleor election

ogendo ond policy proposols to the electorote. Adverse compoigning should be

strongly condemned ond negotively profiled by medio ond civil society, omong

other stokeholders.

Sfokeholder Engogemenl ond Public Outreoch

The IEBC should odopt o continuous engogement policy ond opprooch thot
is more inclusive, structured, regulor, open, ond predictoble in relotion to the

electorol preporedness, the emerging chollenges, ond the meosures token to
prooctively respond to the chollenges. In porticulor, IEBC should set up regulor

themotic bosed engogements with stokeholders to opproise progress in different

eleciorol processes.
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Voler Registrotion

Credibility of the voter register is criticol. First, IEBC should come up with stringent

doto volidotion mechonisms thot ore properly pre{ested to eliminote errors

thot still exist in the register. Secondly, there is olso need for o mossive publicized

compoign to mobilize registered voters to thoroughly inspect their detoils in the

register in order to updote records ond cleon up os mony inconsistencies os

possible. Further, the Notionol Registrotion Bureou ond the IEBC should explore

woys of integroting civil registrotion ond voter registrotion, so thot when one is

issued with on lD cord he/she is outomoticolly registered os o voter.

Recruilmenf of Eleclions Personnel

ELOG urges the IEBC to invest in timely recruitment of elections personnel ond

to undertoke such recruitment bosed on strict complionce with the loid down

lows ond regulolions. Furthermore, deployment of elections personnel should be

guided by the need to enhonce electorol integrity.

Voler / Civic Educdlion

ELOG vouches for better plonning ond timely roll-out of civic ond voter educotion
progrommes ond octivities. This involves better resourcing by government ond

other development portners, better leodership ond coordinotion by the IEBC,

ond stokeholders such os civil society. lt olso involves comprehensive, effective,

ond efflcient roll-out ihrough improved mopping, strotegic, ond inclusive

implementotion.

Focus on Speciol lnleresl Groups

ELOG urges Porlioment to quickly enoct the required offirmotive oction legislotion

to focilitote inclusive elections os envisioned in the Constitution. ELOG olso urges

other stokeholders such os the IEBC, the ORPP, ond politicol porties to prooctively

ond strictly implement offirmotive oction principles ond policies during elections.

Recommendolions Perloining to Eleclorol Aclors

IEBC - leodership ond Authority of fhe IEBC

ELOG urges oll stokeholders, especiolly politicions, to respect the leodership ond

outhority of IEBC. ln porticulor, ELOG emphosizes the speciol role ond outhority of

the IEBC choirperson who, in the context of Kenyo's electorol regime ond proctice,

is oppointed ond operotes os "the first omongst equols" ond the spokesperson of
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the Commission. Conversely, the IEBC choirperson should olwoys demonstrote this

leodership ond outhority ond use it to wisely steer the Commission in ensuring thot
its decisions ore independent, tronsporent, occountoble, legol, ond guided by
the best interests of the notion.

Judiciory - Securing lhe Emeging Electorol Jurisprudence

Hoving mode on historic ruling in nullifying the August Bth Presidentiol Elections

where the supreme court ploced o high threshold on monogement of the

electorol process in respect to strict odherence to the low, the Judiciory should

consolidoie this position forthwith in oll the electorol processes.

The Judiciory should olso enhonce citizens ond stokeholder confldence in its work
through consistent demonstrotion of its independence, neutrolity, ond importiolity.

Security Agenls - Creoting o Conduciye Environmenl for Credible Elecfions

Adequote security should be provided to ensure thot voters ond other stokeholders

ore protected during elections. Thorough troining of the deployed personnel on
how to cope with electorol processes should be undertoken.

Security ogents deployed during elections should olwoys remoin independent,
neutrol, ond importiol in the dischorge of their duties. They should olwoys

dischorge their duties with utmost professionolism, integrity, tronsporency, ond
occounto bility.

Polilical Porfies - Support fo Credible Electorol Processes

Politicol porties ond condidotes should endeovor to recruit ond deploy ogents
to oll polling stotions ond the vorious tollying centres. They should ensure thot the

ogents ore duly occredited, properly troined ond deployed in time to enoble
them effectively ond efficiently dischorge their duties.

Further, os criticol institutions of democrocy, politicol porties should endeovor
to conduct their offoirs in o democrotic, poriicipotory, ond inclusive monner,

especiolly during porty primories which produce the condidotes for the Generol
Elections.

Medio - Adherence lo lhe Code ol Conducl

The medio should not ollow politicions to use their plotforms to spreod feor, ethnic
hotred, ond despondency especiolly during on electorol period. Additionolly,
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the medio should work to enhonce tronsporency of the elections through wide
coveroge of the electorol process thot begins with the pre-election octivities.

Civil Society - Susloined Vigilonce ond Suppor, to Eleclorol Processes

The civil society should be seen os neutrol octors interrogoting issues objectively
ond holding especiolly the politicol ond public outhorities occountoble. Where

civil society is seen to be portison especiolly during on electorol process, the
perception generolly odversely offects their integrity ond stonding in the society,

thus leoding to erosion of public confidence ond trust.

Democrocy ond humon rights defending requires civil society to olwoys remoin

steodfost, vigil, ond demonding of occountobility from duty beorers regordless of
threots ond the diminishing civil society spoce.

Generol Recommendolions

Nofionol Diologue - Politicol Problems Reguire Politicol Solufions

ELOG recommends thot o notionol diologue be convened to oddress o brood
ronge of sociol, politicol, ond economic issues offecting the country ond the

socio-politicol ond economic scors coused by the 2017 electorol process.

ELOG especiolly recommends o brood-bosed ond inclusive process thot should

hove o cleor ogendo ogreed upon by oll competing politicol octors ond the
brood civil society octors. The diologue process should omong other issues oddress

ond leod to sober decisions on the electorol system to oddress the shorp divisions

thot perenniolly emerge from the periodicol electorol contests.

Deoling wilh lhe Scors of fhe Violence

ELOG recommends thot ihe Office of the Director of Public Prosecution (ODPP)

should speedily investigote the numerous incidents of ossoult ond killing of civilions

in the run-up to, during ond oflerthe Fresh Presidentiol Election. ELOG is concerned
thot no officiol report hos been issued by the outhorities so for, yet Kenyons in
generol ond the survivors, their fomilies, ond communities in porticulor should be
ossured thot the Stote does not condone violence committed by the police or

ony other person; ond thot the Stote will toke oll meosures necessory to punish

the perpetrotors.
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Respecl tor lndependenl lnslilulions

The Judiciory ond the IEBC come under o lot of ottock from both the Jubilee ond

NASA politicol coolitions. The Judiciory, by the Jubilee Porty, for the nulliflcotion of

the Bth August presidentiol elections ond IEBC, by the opposition NASA, for going

on to conduct elections on the 26th October 2017. This not only undermined

their independence but olso contributed in ihe erosion of public confldent in the

institutions. lt is imperotive thot independent institutions should be respected in

order for them to effectively dischorge their mondote.

ELOG recommends thot politicol octors desist from moking disporoging remorks

on these institutions ond where they ore oggrieved, they should follow the due
process of oddressing the roised concerns ond issues.

Toking Aclion on Eleclorol Offences

During the 201 7 electorol process ELOG noted flogront violotions of electorol lows

ond breoch of code of conduct by different octors including voters.
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ELOG recommends thot IEBC, Office of the Director of Publlc Prosecutions qnd

other enforcement ogencies be swift in responding to incidents of electorol

offences. This will oct os deterrence for future breoches bringing more sonity to

the conduct ond monogement of elections.



CHAPTER

Introduction and Observation Strategy

This chopter provides on overview of the ELOG observotion journey since 2010

when the plotform wos formed ond further highlights some of the politicol ond

environmentol hoppenings thot shoped the run-up to the 201 7 electorol period.

Set up os o permonent election observotion plotform, ELOG wos expected to

observe the entire electorol cycle right from the 2013 elections. However, o

number of chollenges highlighted in this chopter such os lock of sustoinoble

funding, served to undermine efforts mode to ochieve this. The chopter coptures

chollenges both in the pre-elections ond those chollenges encountered during

the electorol period.

The second port of the chopter exploins the strotegies ond methods deployed by

ELOG in monitoring ond observing pre-elections, Election Doy ond the immediote
post elections environments. This should be oble to give the reoder insights into

the fromework within which the ELOG findings on the electorol processes ore

deduced.

1.1 Bockground

The Generol Elections held on 8'hAugust 2017 were the 6fh generol election io be

held since the restorotion of multi-porty democrocy in Kenyo in 1991 , ond the 2"d

since the promulgotion of the Constitution of Kenyo 2010. A record of 14,523

condidotes out of 15,082 ospironts were cleored to porticipote in oll the elections.

The elections were chorocterized by on uncertoin ond extremely chorged politicol

environment. They, yet ogoin, pitted the incumbent President Uhuru Kenyotto

ogoinst Rt. Hon. Roilo Odingo os the top two fovorite condidotes (os wos the

cose in the previous 2013 election), thus, toking the historic chorocter of on epic

electorol grond re-motch between the two.

The Elections Observotion Group (ELOG), which hos since 2010 comprehensively

ond consistently observed the electorol processes in Kenyo, observed the 2017

Generol Elections ond the Fresh Presidentiol Elections. ELOG oimed ot promoting

electorol integrity ond enhoncing public confldence in the electorol processes
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in line with its vision, mission ond core volues.r lts intervention is informed by the

significonce ond centrolity of elections in the consolidotion of democrocy, which

Michoel Brotton ond Nicolos von de Wolle described thus: "... no other democrotic
institution precedes eleciions, either in iiming or importonce.... Elections ore the
principol ond necessory condition of democrocy, the first step without which

democrocy connot otherwise be born."2 Michoel Brotton further observes thot:

While elections ond democrocy ore not synonymous, e/ecfions remoin

f undomentol, not only for instolling democrotic governments, bul
os necessol/ requisife for brooder democrotic conso/idolion. Ihe
regulorily, openness ond occeptobility of e/eclions signo/ whether bosic

constitutionol, behoviorol, ond ottitudinol foundotions ore being loid for

sustoinob/e democrotic r ule ....

ELOG subscribes to the Declorotion of Globol Principles (DoGP) for Non-portison

Election Observotion ond Monitoring by Citizen Orgonizotions ond the Code of
Conduct for Non-portison Citizen Election Observers ond Monitors3, which prescribe

election observotion ond monitoring stondords for domestic election observers

ond monitors. These stondords demond thot observers ond monitors remoin non-
portison, importiol ond politicolly neutrol in ossessing ond evoluoting electorol
processes, ond conduct election observotion ond monitoring for the benefit of

the country. ln porticulor, ELOG is guided by porogroph l0 of the Declorotion,

which notes thot: "The decision by citizen orgonizotions to observe ond/or monitor

on election or ony element of it does not indicote thot the orgonizotions either
presume the election process to be credible or to lock credibility...."4

ELOG's observotion of the 201 7 Generol Elections ond the Fresh Presidentiol

Electionswos thus premised on the principles thot non-portison election observotion

ond monitoring by citizen orgonizotions ought to evoluote the process ond its

elements occurotely, importiolly ond os sysiemoticolly os possible, in order to
properly chorocterize processes occording to notionol legislotion requirements

ond opplicoble internotionol obligotions ond commitments.

ELOG wos estoblished in 20l0 os o consequence of recommendotions mode in
2008 by the lndependent Review Commission (IREC) on the Generol Election held

in Kenyo on 2/rh December 2007, olso fomously known os the Krieg/er Cornmission,

on the need for o permonent ond professionol domestic observotion plotform.
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Conceptuolized os on inclusive citizen election plotform, ELOG brings together civil

society orgonizotions, foith bosed orgonizotions, professionol groups, institutions

ond other interest groups with o mondote or focus on election monitoring ond

observotion using the electorol cycle opproochs.

ELOG's elections observqtion journey therefore spons from 20l0 to dote. lt hos

observed the 20l O constitutionol referendum, the 2013 ond 201 7 generol elections,

ond numerous by-elections thot hove occurred in Kenyo since then. lndeed, ELOG

hos grown in copocity, experience, ond skills to become the premier, brood-

bosed, ond inclusive domestic election observofion ond monitoring plotform

in Kenyo. lt continues to use innovotive observotion methodologies such os the

Porollel Vote Tobulotion, ond widening the scope of the observotion to include

non-election yeor electorol processes.

ln order to effectively observe the 2017 Generol Elections, it wos imperotive for

ELOG to monitor ond observe the preceding electorol processes right from the

immediote post 2013 electorol period. ELOG's observotion of the 2017 Generol

Elections ond the subsequent Fresh Presidentiol Election, however, experienced o

number of key chollenges:

a lock of Suslolnoble Funding for the Plotform

ln 20l3, ELOG developed its 2014-2018 Shotegic Plon. The plon proposed

interventions on the entire electorol cycle up to ond including the 2017

elections. However, due to lock of odequote ond sustoined funding, ELOG

could not implement this Plon. Further, in lote 201 3, ELOG ond four other citizens'

elections observotion plotforms from Sudon (Sudonese Group for Democrocy

ond Elections, SuGDE), South Sudon (South Sudon Network on Democrocy

ond Elections, SSUNDE), Ugondo (Citizens Coolition for Electorol Democrocy

in Ugondo, CCEDU), ond Tonzonio (Tonzonio Election Monitoring Committee,

IEMCO), joined f orces ond f ounded the Eost ond Horn of Africo Eleciions

Observers Network (E-HORN) to speorheod solidority ond cooperotion on citizen

observotion octivities in ihe eostern port of Africo. ELOG wos elected os the

first secretoriot, ond wos expected to speorheod the progrommotic octivities

of the regionol network. Yet, ogoin, lock of funding reduced interventions to

sporodic ociivities, key omongst them the hosting of o regionol leorning forum

ond conference in 2014, ond the deployment of on observotion mission to

Tonzonio in 2015 during the country's Generol Elections.
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Consequently, ELOG's Strotegic Plon (2014-2018) could not be implemented

effectively ond os such needed to be reviewed in order to prepore for the

201/ electorol period. A new plon (2016-2018) wos developed ot the beginning
of 2016 to oddress this concern. The lock of funding ond support further

contributed to loss of technicql expertise ond experience thot would hove

otherwise onchored the plotform in order to effectively implement its progroms.

r Shrlnking Clvlc Spoce

ELOG is mode up of o brood bose of civil society ociors, which include

democrocy ond governonce orgonizotions, f oiih-bosed orgonizotions (FBOs),

ond speciol interest orgonizotions. The politicol environment in the post-2O13

Generol Eleciions period wos not friendly io civil society orgonizotions (CSOs).

The civic spoce continued to increosingly shrink due to the government's

intoleronce of independent civil society voice. The government severolly

ottempted to reskict ond over-regulote the civil society sector using on
outdoted legislotion - the Non-Governmentol Orgonizotion Coordinotion Act.
It olso unsuccessfully ottempted to introduce retrogressive omendments to the
more progressive Public Benefits Orgonizoiion (PBO) Act 2013, which it hos so

for foiled to operotionolize. This odversely offected mony of ELOG's member
orgonizotions who in their individuol copocity os themotic conveners could
therefore not effectively coordinote interventions in their respective themotic
oreos.

o Mlsconceptlons Wlthln the Civil Society Seclor

During ond ofter the 2013 Generol Elections, ELOG's observotion opprooch,
methodology, ond findings were criticized by o section of peer civil society

odvococy groups ond individuols. They not only misconceived ELOG's non-
poriison ond professionol opprooch ond methodology, but some olso

took portison perspectives to the politicol discourse ond the elections. The

consequence wos o protrocted ottempt by these groups ond individuols to

disporoge ond de-compoign ELOG's stoture ond stonding os o non-portison

ond professionol observotion plotform omongst development portners.

Unfortunotely, o few development portners bought into these negotive
norrotives ond withdrew their support to ELOG. This odversely offected the
support given to the plotform in the run up to the 201 7 elections.
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. Chollenges in the 201 7 Operotlng Envhonmenl

The 2017 electorol cycle wos very chollenging for stokeholders, including

observers like ELOG. Generolly, os o result of the politicolly chorged environment

ond highly divisive compoigns, observers were viewed with suspicion ond

skepticism by the politicol octors. Some of the politicol octors were very

negotive towords observers ond perceived them os portison.

Specificolly, ELOG wos put under politicol spotlight, wlth its leodership subjected

to negolive profiling in some quorters. During the observotion, on ELOG observer

wos killed in uncleor circumstonces ond severol others horossed, intimidoted

ond even ottocked by unruly mobs. Tensions, insecurity ond violence in ports of
the country olso led to non-deployment of observers in 75 constituencies ond

the withdrowol of observers from specific polling stotions. This offected ELOG's

overoll observotion coveroge.

ELOG olso noted thol despite the efforts of previous eleclion observotion

initiotives, mony octors in Kenyo, including politicol contestonts, medio ond

CSOs, still did not quite understond the role of observers ond the observotion

opprooches ond methodologies used in gothering, onolyzing ond drowing

conclusions on the electorol processes. ELOG tried to mitigote the opporent
lock of understonding ond oppreciotion of observers ond the observotion

methodologies by reoching out to os mony stokeholders os possible with relevont

informotion on the role of observers ond the observotion methodologies.

1.2 EIOG's Observolion Shotegy ond Melhodology

ELOG's election observotion strotegies ond methodologies ore built on the
principle thot elections ore o process ond not on event, ond thot elections belong

to the people. Both the strotegy ond methodology were onchored on the electorol

cycle opprooch. Therefore, in the 2017 electorol cycle, ELOG's observotion

strotegy wos bosed on ensuring thot the observotion covered the pre-elections,

eleclions ond the immediote post-elections period. This would enoble ELOG to
give o wider commentory of the brooder electorol environment rother thon just

the elections doy olone. The second strotegy wos to ensure thot in covering the

e-doy processes, ELOG needed to ensure thot despite not comprehensively

deploying in oll the over 40,000 polling stotions, it would use methods thot would

ollow it to give o credible occount of the notionol outlook of the e-doy processes

Fl..ircr :' Ol)sei !_.rno,, 0'.0,,, *# 
1s

OBS€RVATION REPORT: ONE COUNTRY, TWO EIECTIONS', MANY VOICESI



ond outcomes in respect of results. lt, thus, relied on o representoiive, somple

bosed observotion mission.

ELOG deployed o long term observotion (LTO) mission thot covered hote speech

reporting by medio, porticipotion of Speciol lnterest Groups (SlG) in politicol porty

dispute resolution octivities ond electorol compoign, ond finolly o generolelection

environment observotion bosed on deployment to oll the constituencies. On E-Doy

ELOG deployed o short term mission (STO) which used two opprooches. Firstly,

deployment of speciol observers to o smoll, notionolly drown ond representotive

somple of polling stotions ond secondly, deployment of generol observers to o
wider representotion of polling stotions in eoch constituency.

LTO refers to o systemotic process of observotion thot continues over o substontiol
period prior to, during, ond ofter elections in order to ossess different ospects

of the elections ond provide on independent bosis to evoluote foirness of the

elections. The LTO mechonism provided on independent ossessment of conditions/

environment under which the elections were held.

The LTO opprooch wos designed oround gothering foctuol, well-documented

informotion, ond trocking election-reloted events in o monner thoi ollowed them

to be quontified to illustrote potterns ond trends. The opprooch wos focused on

observing the generol pre-election politicol environment ond octivities bosed

on ELOG's seven themotic oreos, nomely; voter educotion, voter registrotion,

politicol porties ond compoign finoncing, legol fromework, electorol violence,

medio monitoring. ond porticipotion of speciol interest groups. lt is indicotive to

note the seven themes resonote closely with the mojor phoses of the election

cycle.

290 LIO monitors were recruited, koined ond deployed to observe the electorol
processes in every constituency from Morch to November 2017. This ensured thot
both pre-election ond postelection octivities were monitored ond reported on.

Using o well-designed tool for doto collection, the LTOs gothered informotion

on o number of electorol processes in the different constituencies such os voter

educotion initiotives ond electorol compoigns. The informotion gothered ocross

the country on the preporedness, foirness, ond credibility of pre-election processes

enobled ELOG to moke on overoll ossessment of the entire eleciorol process.
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ELOG olso utilized the LTO opprooch to pioneer innovotive monitoring ond

observotion initiotives, such os sofeguording electorol doto integrity through open

electorol doto initiotives; foke news monitoring ond debunking; monitoring medio

for hote speech reporting; ond monitoring of speciol interest groups' porticipotion

in politicol porty nominotions ond dispute resolution processes. The monitoring

of hote speech through the medio odopted on in-house opprooch where

monitors were troined ond deployed to trock selected medio stotions on how

they broodcosted hote speech over o seven-month period between April ond

October 2017. Field monitors were deployed to observe porty primories ond the

dispute resolution processes ond to collect doto on porticipotion of the speciol

interest groups (women, youth, PWDs) three-months before the elections. Doto

collected during the LTO process wos onolyzed ond disseminoted to the public

on o monthly bosis through press stotements, reports, tolk shows, ond the ELOG

newsletter, Dorubini Yo Uchoguzi.

The rotionole behind the identificotion of the obove observotion themes wos

bosed on their effect on the electorol environment leoding to the elections.

Hote speech hqd been identified in previous elections os o mojor contributor to

electorol violence ond negotive ethnicity, which ore oggrovoted by the inobility

of stote orgons like NCIC to reign in the culprits.6 Politicol porty primories ore equolly

viewed by mony os mini-generolelections becouse of their potentiol to determine

election winners in the moin elections. As documented by the ELOG 2013 Generol

Elections report, porty primories ore lorgely shombolic. The ossessment of the

porticipotion of speciol interest groups in elections, in porty primories ond the

dispute resolution process, os o cross-cutting theme, wos olso poromount.

ELOG utilized the short-term observotion (STO) strotegy on the two elections doys

(Brh Aug ond 26rh Oct.20l7), in which Porollel Vote Tobulotion (PVT), Generol

Observotion (GO), Somple Boses Observers (26ih Oci) ond Tollying Centre

Observers (TCO) were deployed. PVT methodology is bosed on sound, time-

tested, stotisticol principles, ond uses o notionolly representotive somple of polling

ploces. lt con be relied upon to provide the most comprehensive ond occurote
picture of the election process for the entire notion.

ELOG deployed Generol Observotion (GO) strotegy to ensure proportionote

deployment of stoiionory observers to the constituencies ond in selected polling

stotions. The purpose of GO deployment wos to moximize observotion ond
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reporting on election-doy octivities ond processes in the respective polling siotions

ocross the country. This strotegy is different from PVT since it is not onchored
on o notionol rondom representotive somple. Rother it ensures wider observer
presence, coveroge ond reporling oround the country ond more so in oreos thot
ore deemed "hotspots" to deter, detect ond deloy froud ond other molproctices.
On the E-Doy, observers documented, recorded ond reported on lhe processes,

criticol incidents, ond officiol elections results.

During the 26th October 2017 Fresh Presidentiol Election, ELOG deployed observers

only in 215 constituencies os o result of insecurity in mony ports of the country.
The skewed deployment odversely offected the PVT somple ond therefore ELOG

could not project the results of the second vote. However, ELOG observers in

the remoining somple were oble to collect ond submit doto on the quolity of
the Election Doy processes. This somple bosed observotion (SBO) doto ond the
Generol Observotion (GO) doto were used to ossess the conduct of the fresh

presidentiol poll.

Tollying centre observers (TCOs) were deployed to observe the tollying of votes

both ot the consiituency ond notionol levels. They were olso tosked io collect
the officiol results forms (Form 34B).
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This was part of ELOG'S findings in 2013. See Appendix 2 "EtOG 2013 Key Findings".
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CHAPTER

The Elections Context

This chopter gives the elections context in which the 2017 elections were held.

It looks ot the politicol formotions thot evolved ofter the 2013 elections ond the
politicol dynomics thot ployed out immediotely ofter those elections. This shoped
mony of the events ond hoppenings thot choroclerized the preporotory stoge of
the 2017 elections.

This chopter, therefore, exomines how the protrocted politicol divisions led

to the 'resignotion' of the IEBC commissioners ond the oppointment of o new
commission less thon o yeor to the 2017 elections. lt olso discusses the implicotions

of the nullificotion of the presidentiol elections of 8'h August 2Ol7 ond the foctors

thot shoped electorol environment in the run-up to the Fresh Presidentiol Elections.

2.1 lnhoduction

The 2017 Generol Elections compoign process begon immediotely ofter the
Supreme Court ruling on the 2013 presidentiol election. The immediote post-2013

elections contest hod CORD versus the ruling Jubilee Allionce. However, ihis

chonged with time os CORD linked up with other politicol porties to tronsform into

the Nolionol Super Allionce (NASA). Eorlier, Jubilee Allionce hod consolidoted its

outlook by bringing other porties on boord ond dissolving oll its offiliotes to form

one Jubilee Porty.

While other politicol porty formotions ond independent condidotes emerged loter,

the electorol scene leoding up to the 2017 Generol Elections ond the subsequent

Fresh Presidentiol Election wos principolly o contest between NASA ond the
Jubilee Porty. The contest wos chorocterized by heightened politicol tension ond
suspicion similor to the 20.l3 elections. The tension ond suspicion monifested in

every ospect of the public ond privote life, even of the institutionol level, ond in
mony instonces overstrelched or undermined the copocity of these institutions.

Some elements from both NASA ond Jubilee Porty oppeored determined
to mobilize ond incite their followers olong ethnic ond regionol blocks os they

xl' . L
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prepored for the 2017 Generol Elections, ond the subsequent Fresh Presidentiol

Election. lntense competition ond excessive oggression chorocterized politicol

contestotion during the two elections. Indeed, the elections were held in context

of extreme onxiety, heightened expectotions, politicol ond ethnic divisions,

violence, ond insecurity ocross the country.

2.2lhe Post-201 3 Pollllcol/Electlons Dynomlcs

Although divisions in Kenyo's politicol ond electorol economy begon ofter the

botched 2007 elections, the process ond outcome of the 2013 elections escoloted

them. The 20l3 elections cost the IEBC os suspect ond biosed. CORD mointoined

thot IEBC rigged the 2013 elections for the Jubilee Allionce. Thus oggrieved, CORD

chollenged the 20l3 presidentiol election results ot the Supreme Court, but lost.

Nonetheless, CORD continued to chollenge the legitimocy of the Jubilee Allionce

government which, however, mointoined thot it won the 201 3 elections foirly ond

thol CORD wos simply out to settle politicol scoresr in o bid to remoin relevont. As

Kenyo drew closer to the 201 7 elections, the divide between the two politicol sides

ond their respective supporters deepened ond solidified its ethnic dimensions. The

politicol ond ethnic divide become highly criticol in shoping the environment for

the elections.

Even though the dynomics reloted to the lnternotionol Criminol Court (lCC)

coses2 were not poriiculorly criticol in the 2017 elections, the politicol ond ethnic

dimensions of the coses in Kenyo's body politic remoined significont. The initiol

perception wos thot the ICC coses would completely bog down Uhuru Kenyotto

ond Williom Ruto ond undermine their re-election bid. CORD ond its supporters

seemingly hoped for this ond supported the successful prosecution of the coses.

Jubilee ond its supporters, on the other hond, opposed the ICC coses becouse

they threotened the condidoture of Uhuru Kenyotto ond Williom Ruio in the 2017

elections. As the porty in government, Jubilee Allionce mounted compoigns

locolly, regionolly ond internotionolly to discredit the ICC ond undermine the

coses.3

Therefore, while CORD ond iis supporters were perceived os pro-lCC, Jubilee Porty

ond its supporters were considered to be onti-lCCa. The coses were olso politicolly

expressed os support for occountobility ond effective criminol justice systems

(onti-impunity) on one hond, ond the protection of the presidency ond notionol
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sovereignty (pro-slotus-quo), on the olher. Therefore, the ICC coses escoloted the
politicol qnd ethnic divide between the CORD ond the Jubilee Porty sides. The

eventuol collopse of the ICC cosess further deepened the politicol ond ethnic
foult lines, ond solidified Jubilee Porty's support ond conviction thot its victory in

the then forthcoming elections wos unstoppoble.

As the 2017 elections opprooched, o politicol stolemote6 between CORD ond
the Jubilee Porty wos generoted. CORD took on the IEBC ond orgued thot the
Commission wos unfit to conduct Kenyo's 2017 elections. CORD demonded for
the disbondment of |EBC.7 Jubilee Porty, on the other hond, supported the IEBC

ond insisted thot it could only be disbonded through loid down constitutionol
ond legol processes. ln the deodlock, CORD mobilized weekly countrywide
demonstrotions ond protests ogoinst the IEBC in o bid to get rid of its commissioners.

The government ond Jubilee Porty responded to the demonstrotions swiftly,

seeking court inlerventions ond other meons.8 All these foiled, os CORD seemed
to goin odvontoge.e Then, lhe government condemned ond bonned the
demonstrotions, ond deployed oggressive police oction thot left four people

deod ond scores injured.ro

Meonwhile, protrocted indusiriol oction by teochers ond heolth workers, together
with other public protests porolyzed key services ond odded politicol pressure on
the Jubilee government. The protrocted induskiol oction ond strikes by teochers
ond doctorsrr were eventuolly resolved through court interventionsr2 ofter exocting
o heovy politicol toll on the Jubilee government. The strikes provided o politicol
opportunity for CORD to exploit.

As the country settled down, CORD lounched the Okoo Kenyo (Sove Kenyo)
initiotive, colling for o referendum to omend the constitution so os to increose
revenue ollocotion from notionol io county governments, ond push for other
institutionol reforms.r3 IEBC's hondling of this initiotive seemed quite portison, ond
thus worsened the politicol environment. IEBC rejected CORD's petition for o
referendum on occount of lock of sufficient volid signotures. ln o process thot wos
noi open to independent observers, the rejection creoted o perception thot the
IEBC hod colluded with the Jubilee government to frustrote CORD.ro The hondling
of the Okoo Kenyo referendum pelition odversely offected CORD's confidence
in IEBC, ond strengthened CORD's resolve to purge the tEBC.
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2.3 The Re-constitulion of the IEBC

The uncovering of the multi-million shillings 'chicken-gote' scondol thot ollegedly

involved senior IEBC offlciols tornished the olreody questionoble integrity ond

imoge of the Commission. Allegedly, some commissioners ond senior officiols

of the electorol body were bribed to oword o tender to print election moteriols

to Smith ond Ouzmon, o flrm in the United Kingdom. Whereos outhorities in the

UK indicted ond.ioiled the implicoted officiols of the firmls, outhorities in Kenyo

were slow in completing their investigotions into the scondol. The Ethics ond Anti-

Corruption Commission olso oppeored to be selective in its investigotions. This

creoted o perception thot the implicoied IEBC officiols were socred ond enjoyed

the government's ond the EACC's protection.

With the 'chicken gote' scondol, the credibility of the IEBC plummeted, defying

efforts to strengthen public perception obout its neutrolity ond obility to conduct

free ond foir elections. Public confidence in the IEBC wos shorply divided olong

CORD ond Jubilee Porty ond the ethnic communities thot dominontly supported

the two politicol comps. Amidst determined colls for their resignotion ond voices of

support from Jubilee Porty quorters, the commissioners dug in.r6 Due to the stond-

off, politicol uncertointy in the country escoloted, while the elections environment

deterioroted.

CORD mointoined thot it would not follow the constitutionolly ond legolly loid

down process for disbonding the IEBC. lt orgued thot o petition through porlioment

to disbond the IEBC wos doomed to foil owing to Jubilee Porty's moiority in

Porlioment. lndeed, the Porliomentory Committee on Justice ond Legol Affoirs hod

eorlier on dismissed two petitions thot were lodged in porlioment by two octivists,

Wofulo Buke ond Boroso NyukurirT for the disbondment of the IEBC, orguing thot

the petitions locked merit.

As CORD remoined resolute in the push to disbond the IEBC, the government

continued to heovily clomp down on CORD's demonstrotions. An otmosphere of

feor ond uncertointy engulfed the country ond this worried mony stokeholders.

The religious ond other foith bosed orgonizotions, the diplomotic community, ond

the civil society lobbied to pocify the situotion. Their intervention helped the two

politicol sides to negotiote o politicol settlement.
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Subsequently, o Joint Committee of the two houses of porlioment wos ogreed

upon, ond wos mondoted to broker o politicol settlement for electorol reforms.

This process wqs open ond included public ond stokeholder porticipotion ond

resulted in o report thot wos submitted to porlioment by the commitiee. Among

its recommendotions wos the resignotion ond exit of the IEBC commissioners, ond

introduction of o number of reforms to the electorol lows. However, it wos only

in August 2016 thot porliomenl endorsed the report by ihe Joint Porliomentory

Committee (JPC).

The introduction qnd debote of the reforms in Porlioment wos protrocted. Initiolly,

the process wos driven through politicol consensus thot enobled the debote ond

possoge of The Elections Lows (Amendment) Act (20,l6) in September 2016r8. The

subsequent omendments, however, hit o snog following shorp disogreemenis

ond politicol ocrimony between CORD ond Jubilee Porty members. Following

o stolemote, CORD obondoned porliomentory debotes omidst choos ond on

unusuolly heovy police presence ond security borricodes ot Porlioment. The

Elections Lows (Amendments) Act (2017) thot were possed in Jonuory 2017r'

were, therefore, lorgely Jubilee Porty driven ond purposed. Despite porlioment's

endorsement of the reforms, concerns still remoined regording Kenyo's reodiness

for credible, free ond foir elections in August 2017. New commissioners were not

oppointed to office until Februory 2017. These concerns remoined even during the

octuol conduct of the 201 7 Generol Elections. The petition to the Supreme Court

to nullify the 20,|7 Presidentiol Election wos, therefore, not o complete surprise.

2.4 Setting the Stoge for lhe 26 Oclober Fresh Presldenllol Eleclion

On l" September, the Supreme Court onnulled the 8'h August presidentiol election

results. The Couri found thot the election wos not held in complionce with the

constitutionol principles ond requirements, ond the opplicoble eleciorol legol

fromework. The Court determined thot the IEBC foiled to orgonize ond conduct
the election in complionce with the constitutionol ond legol requirements thot

elections should be simple, secure, tronsporent, ond verifioble. The Court ordered

ihot o Fresh Presidentiol Election be held within sixty doys. On 20rh September

2017, Ihe Court delivered its detoiled ond reosoned decision for onnulling the
presidentiol election.

The Supreme Court's decision surprised mony, including the IEBC. The Commission

believed it hqd conducted the elections occording to the loid down procedures.
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However, the nulliflcotion compelled the IEBC to retreot for reflection, re-

orgonizotion, ond plonning. Although the IEBC iniliolly set l7rh October 2017

for the Fresh Presidentiol Election, strict timelines ond the resultont ocrimonious
politicol environment compelled the Commission to reschedule the election to
26fh October 2017. Subsequently, the IEBC onnounced the preporotory meosures

thot were to be token for it to comply with the Supreme Court's decision, ond
occordingly deliver o tronsporent ond occountoble Fresh Presidentiol Election.

Reoctions from Jubilee Porty ond NASA to the Supreme Court ruling, ond
the ensuing compoigns creoted o politicol environment thot wos inimicol to
democrotic civility ond respect for the rule of low. President Uhuru Kenyotto did
not hide his roge despite his willingness to occept the Supreme Court decision. Mr.

Uhuru ond the Jubilee Porty intimidoted the Judiciory ond threotened to reioliote

ogoinst the Supreme Court judges os well os 'reform' the Supreme Court in the

event of their re-election. Mr. Uhuru referred to the judges os "crooks" ond further

described the nullificotion of presidentiol resulis os o judiciol coup ond subversion

of the will of the people. The ottocks on the Judiciory were cleorly unworronted.
The ottocks ridiculed ond undermined the outhority, stoture, ond independence
of the Judiciory, ond offected public trust ond confidence in the institution.

On his port, Hon. Roilo Odingo ond NASA, who initiolly were reluctont to trust the

Court with the petition, embroced the Supreme Court's decision ond interpreted
it os o win. NASA focused on the integrity ond credibility of the IEBC, even though
the Supreme Court did not specificolly find evidence of criminol culpobility on

the port of the IEBC stoff. NASA consequently mounted o compoign to either
boycott or disrupt the Fresh Presidentiol Election, under the montro 'no reforms no

eleciions'. NASA pushed for'ineducible minimums' in regord to necessory reforms

before they could toke port in the fresh elections. These demonds included the
replocement ond prosecuiion of IEBC stoff ollegedly implicoted in bungling the
nullified presidentiol election; securing diff erent componies to print the bollot popers

ond results forms for the repeot polls; the design ond overseeing the eleckonic
results tronsmission plotform; ond greoter tronsporency ond occountobiliiy in the
results tronsmission ond monogement.

The IEBC responded by reoching out to both Jubilee Porty ond NASA for politicol

diologue ond consensus on the woy forword. The IEBC outlined the steps it would

toke to monoge the issues roised by the Supreme Court's decision, ond ossured
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greoter ironsporency ond occountobility. The Commission pledged to:

. embed technicol experts from the United Notions ond the Commonweolth

into their informotion technology teom;

. siondordize polling stotions ond constituency results Forms 34A ond 34B;

. tronsmit the sconned imoges with the numericol results only; ond

. provide observers ond porties with occess to oll stoges of the tronsmission

process including its servers, dotoboses ond logs.

NASA, however, mointoined its demonds for reforms, which the Jubilee Porty

opposed vehemently. The IEBC olso oppeored unwilling to give in to NASA's

demonds. A stolemote followed thot jeopordized ottempts by the IEBC to bring

the two sides to the negotioting toble. The stolemote deepened when the Jubilee

Porty through Porlioment introduced omendments to the election lows prior to

the Fresh Presidentiol Election.

NASA, subsequently, begon weekly demonstrotions ocross the country to press

for their demonds. However, there wos no let up from the Jubilee Porty, the IEBC,

ond the government. The demonstrotions become increosingly violent, fuelled

in port by the use of excessive force by the police. With the Fresh Presidentiol

Election dote opprooching, NASA withdrew from the roce on l0'h October 201 7,

citing non-complionce with their demonds.20 Other presidentiol hopefuls were,

vide o High Court ruling on the l l1h October 2017, reinstoted to the bollot for the

Fresh Presidentiol Election. IEBC's ottempts to build politicol consensus on the

woy forword to the Fresh Presidentiol Election were, in the meontime, completely

scuttled. Consequently, on environment thot wos not conducive for o peoceful

ond credible monogement ond conduct of the Fresh Presidentiol Eleclion ensued.

As stoted eorlier, the move to omend the election lows by Jubilee Porty

porliomentorions in the run-up to the Fresh Presidentiol Election further poisoned

the poliiicol environment. lndeed, NASA olluded to this os one of the reosons for

its withdrowol from ihe roce.
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2.5 Conclusion

The politicol ond eleclorol environment preceding the 20l7 Generol Elections,

ond the subsequent Fresh Presidentiol Election wos protrocted ond extremely

chollenging. lt wos o tortuous contest for both NASA ond Jubilee Porty ond

indeed the voters ond Kenyons ot lorge. Mobilizotion of followers olong ethnic ond

regionol blocks heightened expectotions of victory, leoding to tension, politicol

ond ethnic divisions, violence ond insecurity.

Mony stokeholders seemed to hove obondoned diplomocy, protocol, ond

common decency. Politicol bottle lines olso oppeored to hove been cleorly drown

ond entrenched olong regionol ond ethnic lines. Polorizotion ond intimidotion

thus become common feotures in the electorol environment.

The IEBC struggled to dispel suspicions ond perceptions of bios ond rigging from

the 201 3 electorol process. Sustoined politicol pressure to disbond the Commission

on vorious cloims, such os locking public trust ond confidence to conduct the

201 7 elections, olso weighed in. Even ofter the IEBC wos reconstituted, it still

come under immense scrutiny from o polorized politicol environment, lock of

odequote preporedness, ond constricted timelines. The IEBC wos thus operoting

in on environment where its integrity ond credibility come under constont
politicol spotlight by NASA, Jubilee Porty, ond other stokeholders. The scourge of

insecurity, violence, politicol tension, ethnic divisions, ond intimidotion olso soiled

the electorol environment ond undermined the efforts by politicol octors, citizens,

ond other stokeholders to positively porticipote in ond engoge with the election
process.

Ultimotely, o hostile politicol ond electorol environment wos creoted thot odversely

offected the preporotions for conduct ond monogement of the 8rh August 201 7

Generol Elections ond the subsequent 26'h October20lT Fresh Presidentiol Election.
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CHAPTER

ln this chopter, ELOG shores its findings ond reports on the pre-election

environment bosed on the long term observotion missions thot it deployed prior

to the 2017 elections. The observed processes included the omendments to the

legol fromework, politicol porty nominotions ond subsequent dispute resolution

octivities, electorol compoigns, porticipotion of speciol interest groups (SlGs),

hote speech monitoring, voter registrotion, voter educotion ond electorol
preporedness by the IEBC.

The Chopter olso exomines the role of key octors in the elections key omongst them

the IEBC, Judiciory, Police, Medio, Politicol Porties, CSOs ond other ogencies. While

the role of these octors in the pre-election is the moin focus, o brooder onolysis

of their engogement with the eleciorol process beyond 8'h August ond in the run

up to the Fresh Presideniiol Elections is ougmented for o more comprehensive

exominotion.

ELOG olso shores some interesting flndings on the voter register ofter conducting
computer logicol tests on the voter register used during the Bln August Elections.

3.0 lnhoduclion

ELOG conducted the pre-election themotic observotion so os to goin o

focused opproisol of the pre-electorol environment ond focilitote the necessory

interventions. Thus, ELOG conducted speciolized ond comprehensive ossessments

of key electorol themes. This wos necessory to ossess the electorol environment

within six months of the election to coincide with criticol processes such os the

politicol porty nominotions ond the voter registrotion process.

ELOG's deployment mission in the pre-eleclion period included 290 Long Term

Observers, eighty-five politicol porty primories observers, eighty-three Speciol

lnterest Groups observers, ond twenty-one monitors for the Medio Monitoring for

Hote Speech project. ELOG olso convened severol Legol Review ond Technicol

3l

@ 
w [ ]e(n.n5 obiorv'rh.n GroLru

) ogstnvrrtor{ REpoRT: oNE couNTRy rwo EtEcroNs', MANv vorcEs!

Thematic Observations and Findings on
Pre-Elections Environment



!
OBSERVATION REPORT: ONE COUNTRY TWO ELECTIONS'. MANY VOICES! (

Working Group meeiings with the electorol stokeholders to further ossess the
politicol environment.

3.1 The Pre-Eleclion Environmenl

ELOG observed the pre-election environment using o themotic bosed opprooch
to monitor the different phoses of the electorol cycle. ln the flnol six months before

the election, severol criticol phoses were set to be rolled out. These included

voter educotion, voter registrotion, politicol porties' nominotions, ond electorol

compoigns. ELOG designed doto collection tools to be used by observers to gother

informotion on these processes thot would then inform different stokeholders on

the level of implementotion ond credibility of the processes. ELOG olso orgonized

stokeholder forums thot were useful in ossessing some of the themotic ospects of

the elections, such os the legol fromework.

Ihe Legol Fromework

Kenyo hos foirly comprehensive ond robust constitutionol ond legol fromeworks

thot generolly compore with internotionol principles ond stondords for governing

elections. Top in the legol regime is the Constitution of Kenyo (20 1 0), which

onchors direcl opplicolion of internotionol principles ond stondords for elections

by providing thot ony treoty or convention rotified by Kenyo sholl form port of the

lows of Kenyo.

Thus internotionol treoties ond conventions, regionol instruments thol prescribe

principles ond stondords for elections, guorontee the right to peoceful, free ond

foir elections, ore port of Kenyo's legol fromework on eleclions. The internotionol

instruments signed ond rotified by Kenyo include the Universol Declorotion of

Humon Rights, lnternotionol Convention on Civil ond Politicol Rights, lnternotionol

Convention on the Eliminotion of oll Forms of Discriminotion ogoinst Women,

Africon Chorteron Humon ond Peoples Rights, ond Africon Chorteron Democrocy,

Governonce, ond Elections.

The Constitution is the foundotion upon which robust lows thot cover neorly

oll ospects of the electorol process ond institutions thot impoct on elections

ore onchored. These include The Elections Act ond its regulotions, The Code

of Conduct, Elections Offences Act, lndependent Electorol ond Boundories

Commission Act, Compoign Finoncing Act, ond Politicol Porties Act. All these form

the regime of lows thot directly impoct on ihe electorol processes. Other legol
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tools thot indireclly offect the electorol processes include The Notionol Cohesion

ond lntegrotion Act; Leodership ond lntegrity Act; KBC Act; Kenyo lnformotion

ond Communicotions Act; Police Acl; Public Order Act; ond the Penol Code.

Amendmenfs lo lhe Legol Fromework

ELOG observed thot uncertointies, inconsistencies ond lock of clority still existed in

the opplicotion of the electorol legol fromework, despite its comprehensiveness.

The chollenges in implementotion were highlighted in the lessons from the 2013

elections, which highlighted the need to review ond clorify the existing electorol

legol fromework.r Subsequently, towords the end of 2016 ond in eorly 2017, lhe
Elections Act, Politicol Porties Act, ond Election Offences Act, were omended.

The omendmenls oimed of improving the fromework for better conduct of future

elections by moking the legol fromework more responsive, cleor, ond efflcient.

Porticulorly, the Elections Act wos omended to clorify thot there wos only one

register of voters; the procedure ond quolificotion for registrotion; the process of
preporing the register; inspection, veriflcotion ond publicotion of the register; the

need to provide for regulor oudits of the register; ond the need to provide for the

use of technology in voter registrotion. The omendments olso focused on the use

of technology in elections, whereby on integroted electronic system for elections

wos odopted for the biometric voter registrotion, elecironic voter identiflcotion,

ond electronic tronsmission of elections results. A complementory system wos olso

provided for in the event the technology foiled.

Finolly, the omendments torgeted the nominotion process in three phoses, nomely;

porty nominotions/primories, whereby the electorol timelines were chonged
to prevent porty hopping; presentotion of nomes of condidotes to the IEBC for

cleoronce ond formol IEBC nominotion ond, nominotions through poriy lists.

ELOG observed thot even though these omendments lorgely increosed the role

of technology in the electorol process, their efficocy remoined lorgely untested.

This wos becouse of their lote introduction (less thon one yeor to the scheduled

elections). Furthermore, requisite legol sofeguords in relotion to dolo protection

were still missing. The lote omendments to the electorol lows exocerboted the

uncertointy coused by the high number of court coses thot were frled ond
odjudicoted during the pre-election period, ond close to the Bfh August Generol

Elections.
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Controversy olso surrounded the omendments thot were introduced in Jonuory
201 7. This wos becouse they were possed in on environment of politicol ocrimony
where the opposition declined to porticipote in the porliomentory discourses

citing prejudice by the ruling Jubilee members. The highlights of the Jonuory 2017

omendments included the copping of number of voters per polling stotion ot
moximum 700, empowering IEBC to hove o complementory mechonism for voter
identiflcotion ond tronsmission of results. The complementory mechonism wos

criticized becouse it wos construed, especiolly by NASA supporters, os on ovenue
for vote monipulotion since it odvocoted o monuol identificotion of voters ond
tronsmission of results.

Further, controversiol omendments were introduced very close to the Fresh

Presidentiol Election. These omendments were deemed unnecessory ond
contribute to deepening tension in the politicol environment oheod of the Fresh

Presidentiol Election sloted for 26lh October 2017.Ihe controversiol omendments,

omong other provisions:

. Deprived the IEBC choirperson powers of being the sole Notionol Returning

Offi cer for presidentiol elections.

. Empowered the IEBC choirperson to onnounce the presidentiol election
results without the results from oll the 290 constituencies, provided the
remoining results would not offect the flnol outcome of the election.,

. Authorized the use of monuol system in tronsmitting election results if the

electronic system foiled.

. Provided thot the monuol system would be odopted if discreponcies

orose between the monuol ond electronic system, ond,

. Permitted the electorol body to declore o presidentiol condidote os the
winner if his or her competitor withdrew from the poll.

Although President Kenyotto never ossented to the omendments, they eventuolly

become low by lopse of time, ond they were published in the Kenyo Gozette
Supplement No. 162 (Acts No. 34) on 2"d November 2017 os The Elections Lows

(Amendmentl Acl,2O17.

ELOG considered the low os problemotic becouse of the timing, even though
certoin ospects of the controversiol low were good - for exomple hoving monuol

bockups for the electronic tronsmission thot would serve os the primory results
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in ihe cose of o discreponcy. The controversiol low wos rushed between the

August B'n Generol Elections ond the October 26rh Fresh Presidentiol Election,

when ideolly comprehensive electorol legol reform should only be corried out

ofter the election process is completed. Furthermore, the low wos pushed without

biportison consensus, which is cruciol for electorol reforms.

Electorol Low Enforcement ond Suspension of Compoign Finoncing Low

ELOG observed IEBC's lockluster implementotion ond enforcement of lhe low,

especiolly the Elections Offences Act ond the Electorol Code of Conduct. The

IEBC seemed to lock cleor rules of procedure ond consistency in opplying the

electorol lows, especiolly in od.ludicoting ond determining legol motters within its

remit. This implementotion lopse compounded the uncertointies in the electorol
process. The lock of opplicoble compoign finoncing low, following the suspension

ond non-operotionolizotion of the Compoign Finoncing Act (20I 3), olso impocted

negotively on the overoll quolity of the elections, thus undermining politicol ond

electorol equoliiy of opportunity, occountobility, ond tronsporency in the electorol

compoigns.3 Only limited poriy ond compoign flnoncing regulotion ond oversight

existed under the Politicol Poriies Act, which could not odequotely guorontee

equolity of opportunity, occountobility, ond tronsporency requirements for

compoign finoncing. This encouroged corrupt proctices in the electioneering

period ond increosingly generoled on uneven politicol ond electorol ploying

field. This is olso controry to the constitutionol requiremeni under Article 88(4) (i)

which requires IEBC to regulote monies used by porties ond condidotes during

elections.

ln August 2016, the IEBC published o notice vio Kenyo Gozette Notice No. 6307 of

8rh August 2016 on the limits of expenditure by the politicol porties ond condidotes

for the 81h Februory to 8rh August 2017 expenditure period. Thus, presidentiol

condidotes were limited to spending KShs. 5.25 billion, while gubernotoriol,

senotoriol, ond women representotive condidotes could spend o moximum

of KShs. 433 million only on compoigns. Those seeking notionol ossembly seots

were limited to spend KShs. 33.4 million, while those interested in county ossembly

membership were to spend up to KShs. 10.3 million.a However, in Jonuory 2017,

the High Court suspended the implementotion of the Compoign Finoncing low,

which wos the bosis of the IEBC Gozette Notice on expenditure copping. By this

court ruling, ottempts by the IEBC to cop compoign finoncing ond expenditure
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by condidotes ond porties were rendered null. This creoted on ineffective

environment thot ollowed porties ond condidotes to routinely remoin opoque in

disclosing their sources of funding ond exient of expenditure. The Jubilee Porty,

NASA, ond their respective condidotes were the greotest beneflciories of weok

occountobility, tronsporency, ond limited oversight mechonisms on politicol

compoign finoncing. Some of the condidotes in these porties hod lorge personol

funding ond received significont donotions during lhe compoign period.

ELOG's LTOs monitored the spending trends by politicol porties during the

compoign seoson, os indicoted by the following info-groph;

Figure l: NASA ond Jubilee Condidotes' Expenditure, Morch - April 2Ol7

The graphs below shows, the
distribution of money, food stuffs and
other commodities by political parties
and candidates, in the months of
March and April

9a)

T T
oo

Source: ELOG's LTO Report Compilotion

The foilure to enforce resource equity meont thot provisions of Article 88 of the

Constitution, which envisoges free ond foir elections bosed on non-discriminotion

ond foir empowerment of key octors, could not be reolized. The constitutionol

principle of equol opporiunity for eligible persons to compete in elections,

without money or resources being key determinonts of the outcome, wos olso

rendered ineffective. Ultimotely, this distorted the politicol ond electorol ploying
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fleld for porties ond theircondidotes during the 2017 Generol Elections ond the

subsequent FPE.

Ihe Slolus of lhe Gender Principle ond lnclusion of Speciol lnferesl Groups

The Constitution of Kenyo (20,|0) sought to eliminote the morginolizotion of women,
youth, persons with disobilities, ethnic minorities, ond persons from morginolized

communities. lt olso oddressed gender imbolonce in democrotic governonce.

Anicle 27(31 outlines equol rights for both men ond women, ond stotes thot oll

Kenyons hove equol opportunities irrespective of gender. Article 2716) requires

the government to implement policies, lows, ond offlrmotive oction progroms to

rectify post injustices, including discriminotion of women. Article 27(B) introduces

o legol requirement requiring thot no more thon two-thirds of the some gender is

elected to the elective or oppointive public positions. The Article further requires

the government to toke legislotive meosures to implement the gender principle.

So os to implement Article 27(B), Article Bl(b) demonds thot the electorol system

ond process complies with the principle, whlle Article 177 siipulotes the mode of

complionce ot the county level.

ln 2012, the Supreme Court of Kenyo gove on odvisory opinion in The Motter of
the Principle of Gender Representolion in Ihe Nofiono/ Assembiy ond The Senole

[2012] eKLR, which stoted thot the provisions of Articles 27(4), (61 ond (8) ond,

Article 8l (b) of the Constitution (the implementotion of the two-thirds gender rule)

wos progressive, ond gove o deodline of 2/fh August 2015 for its implementotion

by porlioment. Porlioment, however, did not poss legislotion to ensure odherence
to this principle. Consequently, lobby groups led by the Centre for Rights ond
Educotion Aworeness (CREAW) took the motter to Court in the cose of Cenlre
for Righfs Educotion ond Aworeness ICREAW] v the Attorney Generol ond the

Commission on the lmplementotion of fhe Conslilution [2015] eKLR. They sought

to compel the Attorney Generol ond Commission on the lmplementotion of the

Constitution to droft ond toble the necessory legislotion in porlioment for debote
ond possoge before the 2/rh August 2015 deodline. The Court held thot the
respondents hod neglected their duties ond ordered them to prepore ond toble

the necessory legislotion in porlioment within forty (40) doys. Thereofter, the Two-

Thirds Gender Rule (Amendment) Bill, 2015 wos consequently drofted ond tobled
before porlioment.
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However, porlioment still remoined lethorgic. ln August 2015, to circumvent the

deodline, porlioment opplied Article 26,l (2) of the Constitution to extend the
timelines for enoctment of constitutionol legislotions. Thus, porlioment extended
the timeline for enocting the Two-Thirds Gender Rule by one yeor. Yet, porlioment

still foiled to enoct the legislotion within the oppointed timelines. This prompted

lobby groups to go bock to court in September 20)6, through High Court Petition

No. 371 ot 2016, the cose of Centre forRighis Educotion ond Aworeness |CREAWJ

ond 2 others v the Speoker of fhe Notionol Assemb/y ond 6 others [20 I 7] eKLR. Ihe
High Court ruled thot porlioment hod controvened the Constitution, ond ordered
porlioment to enoct the necessory legislotion within sixty (60) doys (by 29'h Morch
2017) or foce the possibility of dissolution under Article 26117) of the Constitution.

However, porlioment still went on recess ot the end of its term in Moy 2017 without

complying with the Court orders.

Following the 8rh August 20l7 Generol Elections, lobby groups led by CREAW,

CRAWN-Trust, Kenyo Notionol Commission on Humon Rights, Low Society of
Kenyo, ond Notionol Gender ond Equolity Commission moved to court ogoin os

they sought o declorotion thot porlioment wos in violotion of the Constitution; ond
thot porlioment os wos constituted, did not meet the required threshold under the
two-thirds gender principle. The oppliconts further sought for on order to compel
porlioment to enoct lows to ensure the implementotion of the principle, by

moking this its first order of business, once it resumed sittings. By the time of writing

this report, the cose wos still pending determinotion. In the foce of continued
foilure by porlioment to enoct the required low, onyone could notify the Chief

Justice under Article 261(7) for determinotion ond odvise the president to dissolve
porlioment.

Another significont cose in the Two-thirds Gender Rule implementotion discourse is

Kotibo lnstitute v independent Eleclorol ond Boundories Commission [2017] eKLR.

The Kotibo lnstitute petitioned the court to compel the IEBC to ensure thot politicol

porties odhered to the Two-Thirds Gender Rule during their porty nominotions for

the 2017 Generol Elections. The court held thot politicol porties must odhere to
the Two-Thirds Gender Rule in oll their undertokings, including their nominotions.

The court olso obligoted the IEBC to ensure thot porties odhere to the rule ond if

they foil to do so, then IEBC should reject their nominoiion lists. The court, however,
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noted thot given the time thot the ruling wos issued (close to the generol elections),

it would hove been problemotic for porties to odhere to it. Therefore, the court

ruling would be opplied fully during the next elections.

3.2 Role of Key lnslitulions ond Aclors in lhe 2017 Elections

ELOG olso observed the conduct of some key institutions ond octors in the 2017

Generol Elections ond the Fresh Presidentiol Election.

Ihe lndependenl Elecloral ond Boundories Commission

Article 88 of the Constitution of Kenyo (20I 0) mondotes the lndependent Electorol

Boundories Commission (IEBC) to conduct ond supervise elections ond referendo,

continuously register voters, revise the voters roll (in order to exclude deod voters),

corry out voter educotion, ond focilitote observotion, monitoring, ond evoluotion

of elections, omong other roles. The IEBC operoted under o chollenging

environment preporing for the 2017 Generol Elections ond Fresh Presideniiol

Election. The Commission hod come under scrutiny of politicol octors ofter the

2013 elections, effectively becoming o politicol punching bog for some politicol

octors. IEBC's credibility wos froyed by ollegotions of conuption ond ineptitude,

which exposed it to severe ottocks from the opposition.

Politicol pressure led to the removol of its commissioners in December 2016, with

new commissioners oppointed in Morch 2017. The Commission's Secretoriot,

however, remoined intoct ond provided the technicol support thot enobled IEBC

to prepore for the 2017 elections. The lote oppointment of new commissioners

hod romificotions on the preporedness of IEBC for elections thot were borely five

months owoy.

Amidst these chollenges, IEBC prepored its elections operotion plon, drew up the

elections budget, ond procured services ond moteriol for elections. lt olso mode

technicol preporotions including voter registrotion, voter educotion, recruitment

ond troining of elections stoff deployed technology for the elections, omong

other things, with vorying degrees of success, controversies, ond foilures.

Despite oll these, IEBC wos confldent obout its preporedness for the 8'h August

elections. Other stokeholders were, however, skepticol ond felt vindicoted when

the Supreme Court loter nullified the 81h August presidentiol results.
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ELOG observed thot the IEBC wos under siege from numerous court coses, which

resulted from mistrust of the IEBC, lock of clority in the interpretotion of the electorol

legol fromework ond process, ond the heightened competitiveness of the 2017

elections. Some of the legol suits were filed, heord, ond determined very close

to the elections, which gove the IEBC limited spoce ond time to internolize ond

implement the court decisions.

The murder of IEBC ICT Monoger, Chris Msondo o week to the August generol

elections roised concerns obout the integrity of the 2017 elections. Mr. Msondo

hod exploined to the public during television tolk shows the meqsures thot the IEBC

hod token to ensure technology did not foil in the August generol elections. He hod

stoted thot technology's role in electorol process wos to enhonce tronsporency

ond credibility of the process, ond ossured Kenyons thot the technology to

be deployed by the IEBC for the 2017 Generol Elections wos foolproof. Eorlier,

following the 2008 PEV, the Kriegler Commission hod recommended odoption of

technology to modernize elections infrostructure ond eliminote monuol processes,

which ore prone to obuse ond monipulotion. This is why ICT become on integrol

component in post-2007 elections in Kenyo.

The killing of the ICT Monoger wos therefore o setbock in the preporotions for the

elections ond in sofeguording the integrity of the process. The timing of the killing

mode it even more suspicious.

Of equol concern wos the disbondment of the Elections Technology Advisory

Committee (ETAC) two weeks to elections. ETAC's membership comprised

technicol personnel from politicol porties, ICT professionol bodies, ond other

stokeholders. ETAC wos declored unconstitutionol supposedly becouse il would

inierfere with the constitulionol independence of IEBC. This, therefore, set the

stoge for the deployment of technology in the monogement of elections withoul

o fromework thot ollowed stokeholders to engoge the IEBC on technology issues

or scrutinize its ICT infrostructure. The disbondment of ETAC undermined ihe efforts

to incorporote integrity ond occountobility in the ICT infrostruclure ond systems

during the 2017 elections.

Although IEBC ossured Kenyons thot the 201/ August generol elections would

be credible, Mr. Msondo's deoth undermined the trust ond confidence of mony

Kenyons in IEBC. NASA registered its concerns on the integrity of the process ond

on severol occosions cloimed thot the elections hod olreody been compromised
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to fovor President Uhuru Kenyotto, ond thot Mr. Msondo hod been eliminoted to

focilitote rigging the elections.s

The Supreme Court's nulliflcotion of the 8ih August presidentiol election results hod
for-reoching effects on IEBC, porticulorly regording its preporotion for the fresh

poll. The IEBC hod difficulties understonding the ruling thot wos delivered on l"
September 2017, ond woited for twenty doys for the detoiled judgment. Even

ofter the court gove the comprehensive judgment, the IEBC still hod chollenges

implementing it.

ln on environment of intense politicol pressure, IEBC seemed to lose the grovitos

to mobilize stokeholders together to discuss ond ogree on the woy forword for

Fresh Presidentiol Election. Protests ond politicol pressure from NASA ond the

Jubilee Porty continued unoboted. The IEBC seemed to hove lost its electorol
leodership ond convening power, ond mode some decisions thot did not involve

oll key stokeholders. Such decisions oppeored to fovour the Jubilee Porty side ond
pointed the IEBC os portiol. Therefore, stokeholders could not ossist the IEBC with

the chollenges thot confronted it ond thus, the IEBC continued to oppeor isoloted

ond operoted under very difflcult conditions.

There were olso internol squobbles ot IEBC thot spilled to the public. The squobbles

were monifested of two levels; between the commissioners ond the secretoriot,

ond omongst the commissioners. The commissioners blomed the secretoriot for

hoving misled them obout the technicol ospects of the elections, ond blomed the

secretoriot for the illegolities ond irregulorities thot the Supreme Court estoblished.

The occusotions ond counter-occusotions leoked to the public vio o memo
thot the choirperson hod written to the IEBC Chief Executive Offlcer demonding

onswers to criticol issues ihot went wrong during the August 9th 2Ol7 elections. To

dote, the IEBC hos not publicly shored with stokeholders the CEO's responses (if ot
oll) to these issues.

The situotion wos worsened when one Commissioner, Dr. Roselyn Akombe, fled

the country to the US ond resigned on l8rh October citing grove intimidotion,

threots, ond other security concerns. Dr. Akombe olso stoted thot the Commission

hod been politicolly infiltroted, which rendered the commissioners vulnerqble

to monipulotion by portison politicol ond porty interests. She further indicoted

thot there wos on unsuitoble politicol environment for credible Fresh Presidentiol

Election on 26th October. On l9th October, the IEBC choirperson issued o stotement
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thot pointed o gloomy picture of the cunent politicol environment. He depicted
on IEBC under siege by portison politicol interests. The choirperson both confirmed

Dr. Akombe's concerns, ond stoted thot he could not guorontee free, foir ond

credible elections. He oppeoled for politicol diologue ond consensus, ond

chonges in the secretoriqt stoff, porticulorly the stepping oside of those whose

importiolity hod been questioned.6

After the choirperson's stotement regording the lock of technicol preporedness

of IEBC, the Commission could simply not be kusted. At the time of conducling
the Fresh Presidentiol Election, ihe choirperson hod not told Kenyons whot hod

chonged in view of ihe serious concerns he hod eorlier roised. Furthermore, of

the IEBC stoff whose importiolity hod been questioned, one Proxedes Tororey who

wos the Heod of Legol Deportment, retired on 22"d October 20 17 upon ottoining

the oge of sixty yeors, while the CEO Mr. Ezro Chilobo ogreed to toke three weeks

leove on 20ih October 2017. This wos only six doys to the Fresh Presidentiol Election,

ofter virtuolly oll preporotions were in ploce.

On lOrh October, IEBC published o response to NASA's demonds for 'ineducible

minimums.' Although this wos o positive step, the response only portiolly fulfilled

NASA's demonds./ The IEBC mointoined thot the rest of the demonds were

unreolistic within the time frome for the Fresh Presidentiol Election. NASA hod

roised nine core demonds with forty-five inter-reloted sub-issues in whot it colled
'irreducible minimums' for purposes of o credible Fresh Presidentiol Election.

The demonds covered the procurement of election moteriols tronsporent use

of ond occess to lCT, replocement of irredeemoble' personnel who obetted
electorol froud, gozettement of polling stotions, ond live medio coveroge of

resulis declorotion ot the 290 constituency tollying centres in o similor monner os

coveroge done ot the NotionolTollying Cenlre.s NASA, therefore, felt thot the IEBC

hod foiled to oddress iis demonds ond, thus, withdrew from the Fresh Presidentiol

Election.

It olso oppeored IEBC did not beneflt from sound legol counsel. First, it gombled

with the dote of the Fresh Presidentiol Election ond hod to subsequently chonge
the dote. Second, the IEBC olso excluded from Fresh Presidentiol Election plons

the six remoining presidentiol condidotes who hod porticipoted in the Bth August

elections. Relying on the Supreme Court's byJhe-woy remork (Obiter dictum) in
the 2013 presidentiol election petition ruling, IEBC gozetted only two presidentiol
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condidotes, Uhuru Kenyotto ond Roilo Odingo. This decision wos negoted by the

High Court in Petilion No.47l of 2017, Ekuru Aukot v /ndependenl Electorol &

Boundories Commission & 3 olhers [2017] eKLR (the Ekuru Aukot cose).e

The IEBC could not immediotely decide on the implicotion of Roilo Odingo's

withdrowol from the Fresh Presidentiol Election. However, the decision come loter

ofter seemingly benefitting from the High Court's ruling in the Ekuru Aukol's cose

ond which rendered the withdrowol nugotory. ln the decision, the IEBC relied on

on orguoble technicol procedure outlined in the Elections Regulotions regording

the withdrowol of condidotes from on election which required certoin stotutory

forms be submitted to IEBC to formolize the oction.

These issues depicted the IEBC os locking strotegic legol counsel, outhority, ond

direction ond thus depended on the Courts for boilout ond direction.r0

ELOG observed thot regording IEBC's iechnicol preporotions for the Fresh

Presidentiol Election, there were notoble improvements in troining, gozetted

results poths, ond complementory mechonisms for electronic processes. Electorol

stokeholders expected IEBC to open for scrutiny the ICT systems thot hod been

deployed in the onnulled election. However, IEBC foiled to this. The commission

olso foiled to conduct field-testing of procedures ond technology for Fresh

Presidentiol Election, os they did not fully own the ICT systems ond depended
on externol service providers to run ond monoge them. The systems included its

cloud server, which wos monoged by on externol service provider. Although IEBC

increosed public communicotion in the run up to the Fresh Presidentiol Election,

this wos odopted too lote in the process.

Following NASA's withdrowol, IEBC operoted under o difficult ond insecure

environment. lts troinings ond deployment of poll stoff ond distribution of election
moieriols were disrupted in some oreos deemed os NASA strongholds. The ottocks,

disruptions, ond continued insecurity porolyzed IEBC's preporedness ond its obility

to orgonize voting in these oreos. Consequently, IEBC indefinitely postponed

elections in the oreos thot were offected by insecurity ond violence.

Polilicol Porties

The Constitution of Kenyo envisoges politicol porlies os vitol in upholding the

democrotic volues ond principles of governonce.rr The Constitution thus provides
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for the bosic legol ond institutionol fromework for the formotion, monogement

ond operotions of politicol porties.r2

During the 201 7 elections, politicol porties provided on ovenue for citizens'

porticipotion ond integrotion in the democrotic processes, including elections.

Other roles of porties included the mobilizotion of citizens ond condidotes for

eleciions.r3 Politicol porties olso convened under the Politicol Porties Lioison

Committee (PPLC) to diologue with the Offlce of the Registror of Politicol Porties

(ORPP) ond IEBC on motters elections ond the generol electorol environment.ro

These included the procurement of the KIEMS kitsrs, the dotes for submission of
porty listsr5, ond the compoign finoncing rules.rT

The ORPP supervises politicol porties. The ORPP hod porticulor roles during the

porty primories ond nominotions which, omong others included ensuring thot
every politicol porty thot porticipoted in the election conducted their nominotion

process within the prescribed timelines, gove odequote notice of the elections,

provided the updoted porty register, ond submitted the elected condidotes'

nomes to the commission os required. The ORPP olso ensured thot oll lisied politicol

porties obided by the nominoiion rules spelt out upon their registrotion, ond ony

other lows in conducting nominotions. The ORPP olso issued cleoronce certificotes

to condidotes certifying thot they were not members of ony other politicol porties.

However, the ORPP foced certoin chollenges, including the unprecedented

high number of condidotes, whose opplicotions for the necessory cleoronce
documentotion needed to be processed within o very short time.rs

Politicol porties were legolly required to conduct their porty primories ot leost six

months before the elections. However, they conducted their primories between

13lh ond 30ih April 2017. A court orderwos obtoined by Angozo Empowerment

Network, o locol NGO in Molindi effectively exiended the primories from 26in April

to the l" Moy 2017.re The IEBC hod eodier listed l3h to 26rh April os the timelines

within which the nominotions should hove token ploce.

ELOG observed porty primories for Jubilee, ODM, ond WDM porties. The three

porlies were chosen becouse of their numericol strengths in the previous

porliomenl. While the ODM ond WDM shored with ELOG the tentotive lists of

counties ond schedule of nominotions to focilitote observotion, Jubilee Porty did

not, which mode it difficult for ELOG to observe Jubilee Porty primories.
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The pre-porty nominotion period wos chorocterized by onxiety. Peddling of

foke news to disporoge one condidote or other wos olso common. There wos

o generol feeling omong ospironts thot their porty leodership wos fovoring

certoin condidotes. This feor, olthough denied by the porty hierorchy, led to
disogreements ond violence in some ploces. lt olso resulted into mony politicol

porty ospironts decomping or choosing to run os independent condidotes. The

nominotion exercises for the 'big' porties were chootic, os the number of ospironts

wos growing doily. Thus, there wos stiff competition for porties' slots due to the

high stokes, especiolly for the positions of MCA ond Governor. The gubernotoriol
position in porticulor ottrocted well-occomplished MPs/Senotors, owing to the
power stoture, influence, ond the huge resources controlled of thot level.

ELOG noted thot during porty nominotions, there were inconsistencies in the

opening ond closing of the polling stotions, obsence of essentiol voting moteriols

ln some polling stotions, insufficient knowledge by some of the polling offlciols on
polling procedures, lock of porty membership lists, ond use of IEBC registers in mony
polling stotions. Thus, porty primories were vulneroble to multiple voting ond non-

member voting due to foilure to use the membership registers, os it wos difficult to

identify ond oscertoin members of politicol porties. There were olso incidents of
intimidotion, hote speech, ond violence in some of the polling stotions; ond use

of derogotory longuoge moinly ogoinst women. ELOG observers olso reported

octive compoigns in some of the polling stotions.

On o positive note, oll the polling stotions observed were occessible to PWDs ond

the security personnel were present to ensure thot peoce wos mointoined.

The Judiciory

The role of the Judiciory os o constitutionol independent orbiter of electorol

disputes connof be overstoted.20 ELOG noted thot the Judiciory wos omong the

most prepored institution for the elections, picking lessons from the 2013 process

ond estoblishing internol mechonism to prepore them for the 2017 electorol
process.

The Judiciory's preporotions to hondle petitions thot were expected from the 2017

elections included:21

The lounch of the Judiciory Committee on Elections (JCE) in August 2015

by the Chief Justice. The JCE is o permonent committee whose principol
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mondote wos to focilitote troining ond preporotions by the Judiciory to
determine oll election disputes ond petitions in Kenyo;

The oppointment/gozettement of ninety-two mogistrotes by the Chief

Justice to preside over electorol disputes. lt wos recommended thot the
oppointed mogistrotes did not toke leove from July 2017 so thot they

could heor ond determine electorol disputes expeditiously;

Security officers were olso deployed to sofeguord the dispute resolution

processes, ond the sqfety of the mogistrotes becouse of ihe volotile noture

of previous electorol disputes;

More members were oppointed to the Politicol Porties Dispute Tribunol

(PPDT). The High Court wos prepored ond ossigned to hondle oppeols
from the PPDT, ond;

a

a

The courts endeovored to odhere to the time limits for electorol disputes

settlement to expedite dispute orbitrotion

ln the pre-8rh August generol elections period, the .Judiciory wos inundoted with

numerous court coses thot stroined its copocity ond resilience. There were over

300 court coses ond disputes22 flled ot vorious courts before ond ofter lhe 8'h August

2017 Generol Elections. Politicol porties, civil society groups, privote citizens, ond
the condidotes, including the 3,75223 independent ospironts, lodged the suits thot
moinly torgeted the IEBC. The Judiciory determined the coses expeditiously.

Beyond the coses mentioned, the moin one wos the presidentiol election petition

thot chollenged the victory ond declorotion of Uhuru Kenyotto. Despite the short

stotutory period scheduled for the heoring ond determinotion of the petition,

the Supreme Court heord it openly, tronsporently, ond professionolly. The judiciol

process wos olso flexible ond offorded oll the legitimote porties due process os

required by the Constitution. The Supreme Court ruling wos historic ond set o
precedent in Kenyo ond Africo. The onnulment of the presidentiol election results

meont thot President Kenyotto only ruled the country on on incumbency bosis for

the sixty doys within which the Fresh Presidentiol Election wos to be conducted.
During this period, the president could not exercise his full powers.

The I't September Supreme Court ruling not only underscored the supremocy

of the low ond the independence of the Judiciory but olso solidifled the goins

mode since the promulgotion of the 20,l0 Constitution. The ruling underscored the

a
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development of Kenyo os o constitutionol democrocy, especiolly in Africo where

no such ruling hod ever been witnessed before, ond where electorol impunity

hos been port ond porcel of the electorol process. The precedent-setting ruling

bolstered the quest for electoroljustice in o non-violent meons ond signified hope

in consolidoting constitutionolism, democrocy ond the rule of low. The ruling thus

wos momentous "light ot the end of the tunnel" for Africo.

ln the run-up to the Fresh Presidentiol Election, the Judiciory wos subjected to

extreme pressure, intimidotion, ond threots of violence. Public demonstroiion

ogoinst the Judiciory led by NASA ond Jubilee Porty were o common feoture

following the Supreme Court nulliflcotion of the 8rh August 2017 presidentiol poll.

President Uhuru ond the Jubilee Porty continued to strongly criticize ond condemn

the Judiciory. They olleged thot it hod been inflltroted ond coptured by NASA ond

wos port of o grond scheme of o 'judiciol coup' led by NASA. President Kenyotto

ond Jubilee Porty leoders vowed to 'fix the Judiciory'.20

On lgrh September 2017, Ihe Judiciol Service Commission (JSC) through its

choirperson, the Chief Justice, issued o stotement on the politicol oggression ond

ottocks ogoinst the Judiciory. The JSC roised concerns obout politicol iniimidotion

of the Judiciory. The JSC olso roised concerns obout insufficient security given to

judiciol officers. On 24tn October 2017, the Deputy Chief Justice's offlciol vehicle

wos ottocked by unknown gunmen who shol ond seriously wounded her driver.

This occurred just o doy before o scheduled Supreme Court heoring of o petition

thot sought to stop the second election. On l" October, it wos reported thot the

Notionol Treosury hod put in ploce budget cuts thot torgeted the Judiciory ond

other government deportments. The Judiciory budget wos cut down by USD 19.5

million.2s The unfolding events threotened the judiciol independence.

On 251h October 2017, o doy before the eleciion, the Supreme Court could not

sit to heor the Supreme Court Petition No. l7 of 2017, Khelef Kholifo & 2 Others

V. /ndependent Electorol ond Boundories Commission & Anotherlhot sought to

deloy the 26'h October 2017 presidentiol poll. The Chief Justice Supreme Court, in

occordonce with Art 163 12), wos unoble to roise o quorum26 os only two judges

showed up. The Chief Justice exploined to the court thot the Deputy Chief Justice

wos unoble to ottend following the shooting of her driver the previous doy. Other

judges, he exploined, were out of town for unexploined reosons.
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Curiously, 25th October 2017 wos for uncleor reosons declored o public holidoy by

the government. This wos unusuol ond it roised questions obout possible politicol

sobotoge ond interference with the Supreme Court's colendor. The consequence

wos thot the constitutionol ond legol meons to judiciol remedy before the fresh

poll wos sobotoged ond blocked. Aggrieved citizens were thus denied their

constitutionol right to seek justice before courts of low.

The lodging of on oppeol by the IEBC ond heoring of on opplicotion for stoy in thot
motter by the Court of Appeol on 25'h October 2Ol7 odded to the menu of curious

evenls in the courts thot doy. While 25th October 2017 wos o public holidoy, ond

while the Supreme Court heoring could not proceed for lock of quorum, three

Court of Appeol Judges were opporently ovoiloble on the some doy to heor on

opplicotion for stoy of the High Court orders thot hod been issued ogoinst the IEBC

on 24rh October 2017 , ond indeed issued stoy orders lote, ot oround 5.00 p.m.

The foregoing is the politicol environment within which the Judiciory found itself

in the period ofter the nullificotion of the 81h Augusl 2017 presidentiol election.

ELOG wos concerned thot this environment threotened the independence of

the Judiciory ond ploced it in o situotion of extreme pressure, coercion ond

intimidotion thot put on the spotlight its independence, integrity ond reliobility in

relotion to odjudicotion of future election disputes.

The Judiciory hod olso been hondling other petitions from the 8t'August Generol

Elections. These include thirty-frve gubernotoriol petitions, flfteen senotoriol
petitions, twelve Women Representotives petitions, ninety-eight Member of

Notionol Assembly petitions, ond l39 Members of County Assembly petitions.

At the closure of the petition-filing window on September 8rh, o totol of 299 coses

hod been lodged chollenging outcomes of vorious elections. This represents o

significont increose from the IBB petitions thot were flled ofter the 2013 elections.2/

By the time of writing this report I l4 coses hod been dismissed/ withdrown ot the

High Court; seventeen ogoinst MPs, three ogoinst Senolors, seven ogoinst Women

Representotives, ten ogoinst Governors, fifty-one ogoinst MCAs, ond twenty-six

reloting io porty list.'?8

Porlioment

ln the third quorter of 2016 o Joint Porliomentory Committee wos estoblished

to omend electorol lows, moke proposols on the exit of commissioners of the
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IEBC, ond oppointment of new commissioners. Although the Joint Podiomentory

Committee's process progressed well especiolly for the initiol election omendments
possed in September 20,l6, debote on the proposed omendments in porlioment

took o politicolly biportison ongle. This resulted in on ocrimonious situotion with

the opposition wolking out in protest ofter o second set of omendments were

brought to the House in lote December 20,l6. The Jubilee Porty eventuolly possed

the proposed omendments in porlioment without input from the opposition.

The omendments included the use of monuol voting ond counting in cose the

electronic system foiled. The opposition orgued thot the monuol system would

leod to voter rigging.2e

After the Supreme Court nullified the 8rhAugust presidentiol election, porlioment

wos huniedly convened to elect house speokers ond put in ploce house

committees. The new porliomenl suffered setbocks ond wos not been oble to
function properly due to opposition boycott of the sittings. However, one of

the key ogendo for porlioment wos the debote ond possoge of Elections Lows

(Amendment) Bill (2017) thot wos tobled in porlioment by o Jubilee Porty member.

NASA porliomentorions boycotted the proceedings during the debote ond
possoge of the controversiol low. The president, however, did not ossent to the Bill

within the prescribed fourteen (l  doys) neither did he return the Bill to porliomenl

os required by low. Thus, the Bill become low by operotion of time.30 Cunently the

Bill hos tronsitioned into on Act, Elections Lows (Amendment) Act No.34 of 2017.

Jubilee porty members supported the controversiol low, orguing thot it would

cure the illegolities ond inegulorities thot the Supreme Court referred to in its ruling.

NASA, however, wos criticol of the low, citing it os unconstitutionol. Even the

IEBC choirperson wos criticol of the new low. ELOG noted thot the introduction

of the controversiol low wos unnecessory ond problemotic due to timing. lt wos

introduced hurriedly in between two elections, ond in o portison monner when

indeed electorol reforms could hove woiied until the entire elections process hod

been completed.

ln o nutshell, the controversiol low;

cr) Divests the IEBC choirperson of his role os the sole Notionol Returning

Officer for the presidentiol elections,

B) Provides for the IEBC choirperson to onnounce the presidentiol election

results without the results from oll the 290 constituencies os long os the
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results thot remoined would not offect the finol outcome of the election.

x) Authorizes the use of monuol system in tronsmitting election results if the

electronic system f oils.

6) Provides thot if discreponcies qrise thot leod to conflicts between the

monuol ond electronic system, the monuol system tokes preference.

e) Permits the electorol body to declore o presidentiol condidote os the

winner if his or her competitor withdrows from the poll.32

Other Key lnslilutlons

There were other ployers thot were locoted on the morgins of the electorol
process, but who ployed o criticol role nonetheless.

Media Council of Kenyo

The Medio Council of Kenyo (MCK) wos estoblished by the Medio Council Acl
(201 3) os on independent notionol institution. lts roles include setting medio

stondords, ensuring their complionce os spelt out in Article 34(5) of the Constitution

of Kenyo.33lts other functions include promoting ond protecting the freedom of

the medio, enhoncing ethicol ond professionol stondords omongst journolists ond

medio enterprises, odvising the government or the relevont regulotory outhority

on professionol ond educotionol motters in the troining of journolists ond other

medio enterprises.

ln 2016, os in 2013, the Medio Council of Kenyo (MCK) signed on MOU with

the IEBC os o portnership on medio troining ond civic educotion oheod of the

2017 Generol Election. The portnership focilitoted the review of the Guide/ines

for Election Coveroge (2012) which incorporoted new medio developments

such os regulotions on broodcost content, responsible reporting, diversity ond

morginolizotion, ond conflict.3o This wos to ensure thot there wos credible reporting

ond odherence to the ethicol principles during the 2017 Generol Elections. The

Medio Council of Kenyo olso estoblished o Boord ond Comploints Commission

which worked closely with the Notionol Police Service (NPS) to investigote onest ond

chorge bogus journolists.ss Other issues investigoted olso included the horossment

ond intimidotion of journolists. The journolists were olso troined on electorol reloted

motters including the lows governing elections ond politicol porties.

ln preporotion for the 20l7 Kenyo Generol Elections, MCK odvised medio houses

to releose from employment, ony journolists ond proctitioners with politicol
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ombitions, ond those who hod declored through sociol medio their offiliotions to
politicol movements, porties, ond groupings. The journolists were odvised to be

coreful on how they presented themselves in lheir privote sociol medio spoce.

becouse their views could be perceived to be biosed.36

Ihe Communicofions Aulhorily of Kenyo

The Communicotions Authority of Kenyo (CA) is on oversight outhorily thol
regulotes the communicotions sector in Kenyo. lt wos estoblished in 1999 by the

Kenyo lnformotion ond Communicotions Act (1998). lts mondote is to focilitote

the development of the informotion ond communicotion sectors, which include

telecommunicotions, electronic commerce, postol ond courier services,

multimedio, ond broodcosting. Some of the responsibilities of the CA include

licensing oll communicotion systems ond services, monoging Kenyo's frequency

bond ond numbering resources, ond protecting consumer rights within the

communicotions environment.

The CA outhorized three telecommunicotions flrms to tronsmit ihe IEBC elections

results during the 20l7 elections. The CA olso prohibited politicol porties ond

medio houses with porollel tollying centres from releosing the 8l'August 2017

results before the IEBC releosed them.37 The role of the CA in the 20,l7 elections

wos olso shrouded in controversy with politicol stokeholders roising concerns thot
it wos likely to shut down the internet during the elections week. This did not occur;

citizens, the medio ond bloggers oired lheir views unhindered. However, this olso

led to the spreod of foke news. ELOG, in portnership Code for Kenyo, observed the

moinstreom ond sociol medio during the 26'n October Fresh Presidentiol Election,

ond debunked ot leost eighty incidents.s

After the Supreme Court's nullificotion of the 81r' August presidentiol election results,

the CA defended the mobile telecommunicotion operotors who ossisted the IEBC

in the tronsmission of election results. The CA stoted thot coses of tronsmission

foilures were not reported to them os per o direciive given to oll mobile operotors,

ond os such, it wos confidenl thot the lCTs deployed would support the tronsmission

process of the fresh presidentiol poll.3e

Ihe Medio

Generolly, there is o vibront medio in Kenyo with numerous TV, rcrdio stotions,

newspopers ond publicotions thot enjoy greoter spoce ond freedom. The Kenyon
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medio ls lorgely in the honds of sirong ond influentiol medio houses ond business

people with close links to the politicol elite.

For the 201 / elections, the medio wos olso guided by the Guide/ines for Election

Coveroge booklet, which wos published by the MCK in colloborotion with other
orgonizotions. The role of the medio wos to ensure thot citizens were empowered
lo moke informed choices by providing coveroge thot gove them sufficient,

occurote, ond relioble informotion on electorol motters. The medio's role wos olso

to ensure thot oll condidotes received foir, bolonced, ond importiol coveroge
during the elections. Finolly, medio's duty to the notion wos to prevent ond reduce
polorizotion ond conflict through the promotion of the rule of low, respect for the

constitution, ond oppropriote functioning of institutions.o0

During the 2013 elections, the medio hod odopted o self-censorship opprooch in
its coveroge of elections due to the condemnotions it received for its perceived

role in the botched 2007 elections. During the 2017 elections, medio coveroge,

even though voried, remoined lorgely coutious. The feor of being perceived os

sensotionol, coupled with threots of intimidotion ond violence ogoinst journolists,

ond threots of potentiol loss of revenue from lucrotive government odvertisements
generolly undermined investigotive, in-depth, criticol, neutrol, ond objective
coveroge ond reporting by the medio.

Even though the medio generolly provided coveroge of the 2017 elections,

the moin focus wos on the principol presidentiol condidotes - Uhuru Kenyotto

ond Roilo Odingo - ond their respeciive poliiicol coolitions. Olher presidentiol

condidotes ond porties received minimol coveroge, lorgely due to their limited

flnonciol copocity ond politicol leveroge.

ELOG observed competitive televised medio debotes toking ploce ocross the

country. These moved beyond the iroditionol presidentiol contenders to cover
gubernoloriol contenders ond other condidotes in public foce-offs ond debotes
on issues thot resonoted with their compoign plotforms ond the public. At the
presidentiol level, orgonized televised medio debotes thot were onxiously

owoited flopped ot the first instonce due to objections roised by the two principol

contenders on the rules of procedure, ond only moteriolized loter. However, the

loter orgonized presidentiol medio debote foiled to meet the high threshold of
public expectotion os it wos boycotted by Uhuru Kenyotto, leoving Roilo Odingo

Flr,.-tr.rrr!' Ol)!crvrtrrr" C,.o"O lV 
EI

oBSERVATION REPORT: ONE COUNTRY TWO EtECTIONST, MANY VOICES! (



!

to debote olone, it olso become segregoted with the presidentiol condidotes

perceived to be of lesser politicol leveroge deboting seporotely.

Generolly, the medio coveroge lorgely fovoured Jubilee Porty ond its presidentiol

condidote. This wos noiobly seen in the government sponsored medio odverts

thot promoted Jubilee government ond Kenyotto's performonce ond successes

in the previous five yeors (GOK de/ivers). Doubtless, the odverts roised criticol

concerns on undue influence ond use of public/stote resources to odvontoge

Jubilee Porty ond incumbency. NASA ond its presidentiol condidote were second

in respect to coveroge.

Medio Moniloring lor Hole Speech ond lnflommotory Longuoge

The Medio Monitoring for Hote Speech ond lnflommotory Longuoge project

formed port of ELOGs observotion strotegies for the 201 7 elections.

In the politicolly volotile ond chorged environment since the 2013 elections, o

number of high profile politicol octors hod been occused of hote mongering.

This incited ethnic tensions thot chorocterized the pre-election environment.

This phenomenon hod been eorlier chorocterized during the pre-2007 electorol

envlronment ond wos subsequently flogged out for mention by the Kriegler Report

os o cotolyst to the post-election conflict in2OO7 12008. The ELOG 2013 Observotion

Report. Ihe Hisforic Vofe, olso identified hote speech os o mojor concern in the

run-up to the 20,l3 elections. ln both electorol periods, there wos no eloborote

effort by observers to monitor this octivity.

The 2017 mission wos therefore the first time thot it wos being deployed since

ELOG wos formed in 2010. lts purpose wos to trock ond report hote speech ond

inflommotory longuoge os disseminoted through electronic ond print medio.

The strotegy wos bosed on the (NCIC Act 2008) legislotion to regulote hote

speech, ond wos informed by the post-election violence of 2007 lO8. It included

on ossessment of the spreod, degree, ond substonce of hote speech ond

inflommotory longuoge in Kenyo during the 201 7 electorol processes.
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According to the NCIC Act, hote speech is defined os

somelhing fhot "uses, disp/oys, pub/ishes, dislribules, shows or p/oys

threotening, obusive or insulting words or behoviour (including written

moteriol, progroms, visuo/ imoges, recordings or ploys), with the intent "to

slir up efhnic hotred, or hovtng regord to oll the circumsfonces, elhnic

hotred is likely to be slirred up."1l

Despite sociol medio's increosing influence on election-reloted processes with

internet penetrotion being ot 38.8% with lT.6million users, moinstreom medio such

os print, television, ond rodio, continues to be the lorgest source of informotion for

Kenyons. Approximotely 83.6% of the populotion relies on moinstreom medio for

news ond informotion, since they ore now covered by the digitol broodcosting

signol.o2

ELOG estoblished o monitoring unit of twenty-one monitors who observed fourteen

rodio stotions including four couniy-bosed ones which offer their broodcost either

in respective locol longuoges or in Swohili, five moinsireom TV stotions which hod

o country-wide reoch, ond four newspopers, three of which were the most widely

distributed ocross the country.

Toble I Detoils of Medio Outlets Observed by ELOG

Rodio Mboitu FM, Ghetio Rodio. Komeme FM, lnooro
FM, Rodio Romogi, Rodio Citizen. Rodio Jombo,
KossFM, Chomgei FM, Mulembe FM, Rodio Rohmo,
County FM, Rodio Loke Victorio, & Rodio lngo

Print Doily Notion,Ihe Sfondord, Ihe Stor ond Peop/e
Doily

CitizenTV. NTV, K24, KBC ond KTN

Source: ELOG HS monitoring report
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ELOG ossessed hote ond inflommotory speech on three levels bosed on the NCIC

Act 2008 definition.

Toble 2 Levels of lnflommotory Speech

Somewhol
lnflommotory

This wos the lowest level of hote speech. lt hod no
coll for oction but it creoted o negotive imoge of the
torgeted victim(s).

This wos the medium level of hote speech. lt hod o
dormont coll for oction. lt included the justificotion of
historicol coses of violence ond discriminoiion, costing
doubt on odmitted historicol focts ond stotements, ond
olso stotements of criminolity of one ethnic group or
o nother.

This wos the highest level of hote speech. lt wos the
most extreme ond dongerous kind of speech thot
hod the strongest potentiol to leod to violence. lt
wos chorocterized by explicit colls for violence ond
discriminotion.

lnflommolory

Dongerously
lnflommolory

Source: ELOG HS moniloring report

In totol, forty-sxi incidents were reported, ossessed ond onolyzed during the six

months of monitoring. Out of these, twenty-three were cotegorized under the

somewhot inflommotory cotegory, eighteen under inflommotory longuoge, while

only five were considered dongerously inflommotory.

Toble 3 Summory of the Incident Count Monitored in TV, Rodio ond Print

Somewhot
Inflommotory

Inflommotory

Dongerous

Sub lolo/

Grond Totol
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r8
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Source: ELOG HS monitoring report
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Most incidents reported come from the progroms monitored on TV, followed by

rodio, ond finolly the print medio. Rodio produced the highest number of reported

dongerous incidents. Most of the reported incidents were perpetroted by politicol

condidotes/ospironts ond stote offlcers. The most dongerous incident of hote

speech wos the provocotion ond incitement of especiolly locol communities

by moinly politicol octors ogoinst those they considered to be 'oliens' - o term

used to refer minority communities without permonent or troditionol roots in the

locol oreo. Such incidents were recorded in Eldoret, Kilifi, Nokuru, ond Kojiodo. ln

some of these coses, the incidents were followed by distribution of leoflets osking

people to leove before the polls.

Notobly, o number of reported perpetrotors were rodio presenters. ln one of the

incidents, o condidote wos ridiculed, insulted, ond stereotyped by presenters

in o morning progrom, for shifting porties ofter losing in the porty primories. The

reported oct olso involved ploying mocking songs. Moreover, while in most of the

coses the victims were mole individuols, there were olso coses where the victims

were communities or supporters of one porty or onother. The project registered o

single cose of o femole victim who wos torgeted using offensive ond derogotory

lo ng uoge.

Encourogingly, ELOG observed o declining trend in the number of incidents

reported from Moy through to October 2017.ln Moy/June period twenty-eight

incidents were reported, in July there were twelve, in August/September, six

incidences were reported, while none wos observed in October. This could hove

been otkibuted to the success of efforts by stote ond non-stote octors in mitigoting

hote speech, ond self-censorship by the respective medio outlets.

i€, 6[
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Figure 2 Summory of Incidence of Hote Speech Prior to 2017 Generol Elections

lncidence Summary
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r lncident Count 12 0

Source: ELOG's Compilotion

EIOG'S Foke News Verlficolion ond Debunking Project

The election period fueled the public's hunger for news. ln the obsence of

credible news ond informotion. foke news ond misinformotion flourished. Foke

news, misinformotion, ond propogondo (o sub-set of foke news) were generoted

ond shored on sociol medio plotforms such os Focebook, Twitter, ond instont

messoging sites such os WhotsApp ond Instogrom. This contributed to o chootic
environment, which impocted on the process ond even the outcome of the

election.

While foke news, folse reports ond other forms of disinformotion were normol to

Kenyon elections, they however took on new significont dimensions through sociol

medio. A study conducted by the communicotions consulting firms Portlond Africo

ond GeoPoll - Moy 201743 suggested thol 90% of Kenyons hod seen or heord folse

news concerning the 201 7 elections. The electorote wos olso inundoted with foke

news in the period preceding ond ofter the Fresh Presidentiol Election held on

October 26t^ 2017. Moinstreom medio olso become unwitting purveyors of foke

news os they foiled to conduct proper scrutiny or verifrcotion.

As port of the initiotive for open electorol doto ond processes, ELOG, working

in portnership with Code for Kenyo, Doystor University journolism students ond
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PesoCheck44, were oble to quickly verify ond foct-check scores of incidents ond

cloims received on e-doy ronging from imoges of children ollegedly voting to
reports of violence ond voter-interference. Using Check45 developed by Meedon,

the teom checked cloims mode on sociol ond moinstreom medio'6 over o 72-

hour period from October 26tt 2017, ond debunked more thon eighty election-

reloted cloims drown moinly from sociol ond moinstreom medio sources.

Out of this observotion, ELOG noted thot while rumors, deception, ond outright

lies were common, foke news took o different opprooch oltogether. lt wos hyper-

personolized ond built for o virol effect, in o fost-moving politicol ond electorol

situotion thot proved dongerous to society ond the victims. lt wos olso on indicotor

of politicol intoleronce ond hypersensitive ottitudes. lt propogoted politicol

impunity, orrogonce ond hotred. ELOG believes thot effects of foke news con
only be countered through exponsion of medio literocy, occountobility for those

propogoting disinformotion on beholf of politicol octors, wide public occess to

key electorol doto/informotion to inoculote ogoinst foke reports, ond o robust

medio ond civil society.

The Police

The Notionol Police Service (NPS) is estoblished under the Notionol Police

Service Act (201 1)ond Notionol Police Service Commission Act 201 147 of the

Constitution of Kenyo (2010). lt is further broken down into Kenyo Police Service.

Administrotive Police Service, ond Directorote of Criminol lnvestigotions. The NPS is

under the independent commond of the lnspector Generol. lts functions include

complionce with the constitutionol stondords of humon rights ond fundomentol

freedoms, preventing corruption while promoting ond procticing tronsporency

ond occountobility, ond striving for the highest principles of discipline ond
professionolism omong its members. Section 24 of Notionol Police Service Act
(201 I ), further outlines the functions of the Kenyo Police Service os mointoining

low ond order, peoce preservotion, investigoting crimes, collecting criminol

intelligence, preventing ond reducing crime, enforcing lows ond regulotions

under its chorge, opprehending offenders, protecting life ond property, ond
performing ony other duties thot moy be dispensed by the lnspector Generol in

occordonce to ihe low.18

During the 2017 Generol Elections, the NPS deployed 180,000 personnel from

severol security ogencies for the 8'h August elections ond the 26rh October Fresh
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Presidentiol Election. The officers were deployed to support the IEBC requirements

of provision of electorol security in the 290 constituencies.ae

Prior, to the August elections, the police hod identified certoin "hotspots" in the
country where they onticipoted violence. These were moinly the strongholds of
the opposition, NASA. ln these oreos, lorge numbers of Kenyo's poromilitory units,

consisting of Police, Generol Service Unit (GSU) police, Administrotion Police (AP),

Prisons, Kenyo Wildlife Service ond Notionol Youth Service were deployed. The

heovy deployment in itself roised politicol tensions ond lorgely contributed to the
unrest ond violence thot followed the onnouncement of the results. Some of the

chollenges thot the police foced included condemnotion on use of excessive

force on protesting citizens before ond ofter the 81h August elections, ond clomping
down on peoceful demonstrotions ond protests.so

Reporis by Amnesty lnternotionol, Humon Rights Wotch, ond the Kenyo Notionol

Commission on Humon Rights, which corroborote some of the occounts given by
ELOG observers, indicote thot there wos use of unlowful ond excessive force by
the security forces in deoling with the protests ond violence. This involved shooting

ond beoting up people to deoth, conducting illegol house to house seorches

especiolly under the cover of dorkness, during which the of flcers committed serious

humon rights obuses, including sexuol violence. The reports document thot the
deoth toll orising from security force's brutolity could hove been os high os sixty-

seven people, including childrensr. ELOG noted thot this pottern of responding to
protesters in the opposition strongholds continued in the period leoding to ond
ofter the Fresh Presidentiol Election on 26'h October 2017.

These incidents exposed security forces to criticism for bios ogoinst NASA, ond for
meting out terror ond repression on demonstrotors even in circumstonces where
they were peoceful. There were olso ollegotions thot the police incorporoled
militio groups in its endeovor to suppress NASA demonstrotors.

ELOG observed thot there wos inodequote public informotion on police ond
security deployment ond operotion. Minimol informotion olso come from the
police in terms of explonotions on police octions. The reportss2 cited obove
further indicote thot there wos olso minimol occountobility, responsibility, ond
tronsporency by the police for their octions. Similorly, the bodies mondoted to
provide oversight on police octions did not effectively rein in on the police. Hence,

the police octed with impunity ond in gross violotion of humon rights.
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The Notlonol Treosury

The Notionol Treosury derives its mondote from the Public Monogement Act 2013

ond the Executive Order No 2/2013of the Constitution of Kenyo (2010). Among
its core mondotes is mobilizotion of domestic ond externol resources for finoncing
notionol ond county government budgetory requirements.s3 Given its siotutory

mondote, the Notionol Treosury is criticol in the electorol process. IEBC thus heovily

relies on the NotionolTreosury to enoble it meet its elections budget, timelines ond
torgets.

ln2O16, the Notionol Treosury proposed signiflcont budget cuts on the KShs.45

billion for the IEBC election operotion budget, down to KShs. 3l billion. Treosury

ottributed the budget cuts to the prevoiling flscol stroins. IEBC wos, however,

concerned thot o significont reduction of its budget would interfere with its

preporotions for the generol elections os it hod increosed its number of polling

stotions by 41%, ond sought to register odditionol 8 million voters by end of the
Moss Voter Registrotion (MVR).s4

The IEBC stoted ihot through the IFMIS e-procurement process, the Commission

would engoge in negotiotions with both Treosury ond porlioment to hove oll

funds releosed in the preceding fiscol yeor.ss ln July 2017, the Treosury releosed its

pre-election fiscol report in which it wos stoted thot the elections would cost the
exchequer KShs.49 billion. This would include funds for other government bodies

ond ogencies such os the lndependent Police Oversight Authority (IPOA), Judiciory,

Notionol lntelligence Service (NlS), Notionol Cohesion ond lntegrotion Commission

(NCIC), ond Ethics ond Anti-Corruption Commission (EACC). IEBC wos ollocoted
KShs.42 billion out of the totol KShs. 49 billion, for the August 2017 elections.s6 The

Notionol Treosury disbursed, for the August 2017 eleclions preporotions, KShs. 27

billion in the 201 612017 FY , ond KShs. 22 billion for the 20 I 7 12018 FY . However, due
to deloys in releose of funds, IEBC fell behind its set timelines.sT

ln September 2017, IEBC submitted io the treosury its droft budget (KShs. 1 1.2

billion) for Fresh Presidentiol Election, ond sought quick releose of funds upon

opprovol of the some by porlioment. The Treosury olso tobled o proposol of
KShs.30 billion budget cut in development expenditure of specific ministries ond
deportments to meet the budget for emerging issues like the unonticipoted
Fresh Presidentiol Election. This is how costly Kenyon elections hod become in o

struggling economy.ss
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Civil Soclety

The role of the civil society in the democrotizoiion process is not o new
phenomenon. Civil society ployed o cruciol port in Kenyo's 2017 elections by

odvocoting politicol porticipotion, civic educotion, pushing for electorol reforms,

conflict resolution, peoce-building, while monitoring the democrotic process, rule

of low, ond the violotion of rights.se

Civil society performed checks ond bolonces to ensure thot the citizens'

democrotic rights were not infringed upon by holding the condidotes, ond thot
the government wos held occountoble.60 Their role olso included informing ond

empowering the citizens obout their rights through voter educotion ond humon

rights odvococy. This encouroged the public to porticipote in the elections by

registering os voters, vying for politicol seots, ond voting.

Civil society olso reloyed peoce messoges through the medio; octed os

wotchdogs of humon rights violotions, ond os obseryers of the compoign process,

nominotions, ond other electorol processes.

Some of the civil society initiotives for the 2017 Generol Elections ond the Fresh

Presidentiol Election included convening:

. A notionol conference on elections dubbed "Working together towords o

credible ond peoceful generol elections 2017", of Kenyotto lnternotionol

Convention Cenhe (KICC), Noirobi from l21h to l4'h June 2017. Useful

resolutions ond recommendotions thot promoted the electorol process

emerged from this conference 6r

. A Multi-Sectoriol Forum thot focused on electorol reforms ond promoting

peoce ond notionol cohesion for peoceful ond credible 2017 elections.

The Forum olso medioted between Roilo Odingo ond Uhuru Kenyotto,

ond implored the IEBC to ensure thot requisite chonges ond preporotions

were mode for credible elections to be held; ond

. An Open Doto Tosk Force, which focused on enhoncing tronsporency ond

integrity in the electorol processes through orticuloting woys of opening

up election+eloted doto ond informotion to stokeholders

Civil society foced mony chollenges in the run up to ond ofter the elections.

These included foilure by the government to operotionolize the Public Beneflts

Orgonizotion (PBO) Act (2013). The Act seeks to provide o more enobling
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environment for NGOs, with cleor criterio regording their registrotion, enhonced
occountobility, set timelines for processing opplicotions, ond tox incentives

ond beneflts for orgonizotions conducting "public beneflt octivities". Despite its

enoctment in 2012 ond presidentiol ossent on Jonuory l4fh 2013, the Act hos not

been operotionolized. Severol ottempts to clow bock on the Act were olso mode
by introducing new restrictive omendments.

Civil Society wos olso torgeted, intimidoted, ond threotened with closure for

speoking out ogoinst humon rights obuse. The controversiol government bosed

NGO Coordinotion Boord become thegovernment'stoolforhorossing, intimidoting,

coercing, ond threotening the Civil Society. Government oction ogoinst the Civil

Society wos more pronounced during the elections ond oppeored to torget CSOs

thot were perceived os sympothetic to the opposition. These included the Kenyo

Humon Rights Commission ond the Africo Centre for Open Governonce.

Notionol Cohesion ond lnlegrollon Commlssion

The Notionol Cohesion ond lntegrotion Commission (NCIC) is estoblished under the
Noliono/ Cohesion ond lntegrotion Act IAct No. l2 of 2008)6'? ond hqs the mondote
of encouroging notionol unity through the eliminotion of ethnic onimosity ond
discouroging incitement to violence ond hote speech. NCIC hos been keen to
investigote ond push for the prosecution of those suspected of incitement, hote
speech, ond the use of insulting or vulgor longuoge.

However, NCIC did not effectively orrest the conflogrotion of hote speech thot
destroyed the compoign otmosphere. NCIC wos unoble to deol with politicol

figures thot hod become synonymous with inciting the public. The Commission

oppeored unoble to oct, despite continued coses of hote speech on sociol medio
plotforms. lndeed. one of ELOG's key findings in 2013 Election wos the fqilure of
NCIC to deol with hote speech.

Kenyo Nolionol Commission on Humon Rights

The Kenyo Notionol Commission on Humon Rights (KNCHR) is o consiitutionol
body estoblished pursuont to Article 59(4) ond Chopter l5 of the Constitution of
Kenyo. Ariicle 249(1)of the Constitution outlines KNCHR's mondote. KNCHR is o
wotchdog over government; it investigotes humon rights violotions, especiolly

those committed by the government ond its officiols. During the pre- ond post-

election period, the KNCHR reported on election-reloted humon rights violotions
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ond odvocoted the prosecution of the violotors. ln o press stotement issued

on l21h August 2017, KNCHR reported excessive use of force by the police ond

violotions on the right to life in which twenty-four individuols were killed. KNCHR set

up on Electronic lnformotion Monogement System to copture key humon rights

issues regording lhe misuse of public resources, incitemeni, bribery, octions ond

inoctions by security orgons, unequol occess to public resources ond focilities,

opproprioteness, ond occessibility of polling venues, violence ond security.63

Subsequently, KNCHR releosed o report dubbed Mioge ol Dusk; A Humon Righls

Accounl of the 2017 Genero/ Election6l.

3.3 Voler Regishotion

Other thon the continuous voter regiskotion, the IEBC conducted o Moss Voter

Registrotion exercise from Jonuory to Februory 2017.|t commenced with o seven-

doy voter educotion between Brh to |5rh Jonuory, followed by o thirty-doy MVR

drive from l6'h Jonuory to l4th Februory 2017. ELOG observed the MVR exercise

moinly to ossess whether it met the internotionol ond regionol stondords on

voter registrotion regording the tronsporency of the process, inclusiveness. non-

discriminotion ond occurocy. Even though ELOG noted thot the registrotion

process met the obove stondords, o few hiccups were observed, which, however,

did not impoct negotively on the overoll process.

The moss voter regislrotion exercise ottrocted o lorge number of politicions,

politicol porties, ond interest groups who were oll keen on promoting oworeness

for the exercise. Sodly, the increosed interest by these stokeholders generoted

on environment of intimidotion ond threots directed moinly towords persons who

hod no notionol identity cords. This is controry to the electorol lows os it is not

mondotory to register os o voter or to vote. There were reports of voter bribery ond
voter importotion during the exercise.

ELOG commended the IEBC for keeping the public updoted within the three

weeks of regisirotion, by releosing the stotistics of voter registrotion every week.

However. ELOG noted thot ihis informotion wos neither broken down to lower

demogrophics nor beyond the county level. ELOG, os o convener of Open Doto

Tosk Force on Elections, pushed IEBC to releose doto in gronulor forms to enoble

stokeholders moke informed decisions on mobilizotion ond torgeting ihroughout

the registrotion period.
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There wos o generol concern reloting to voters who wished to tronsfer their polling

stotions. The tronsfer process wos undertoken cosuolly ond monuolly in o woy

thot did not inspire confidence, especiolly in terms of the sofety ond security of

the tronsfer forms. The foct thot mony of those who tronsferred from one polling

stotion to onother could not find their deioils in the register ot the time of inspection

confirms this concern.

ELOG wos olso concerned with the numerous coses of double registrotion during

the voter registrotion exercise, ond quickly roised the motter in their report. lt

wos concerned obout the potentiol risk thot come with the foilure by relevont

stokeholders to correct the problem - ond colled upon both the IEBC ond

Notionol Registrotion Bureou to speed-up the process of oddressing the coses, so

os not to disenfronchise ony eligible Kenyon voter thot wos offected by the issue.

The consolidoted register of voters wos mode publicly ovoiloble for the biometric

voter verificotion process storting l0'h Moy 2017 ond ron until 9th June 2017.

Volers Usl (Reglsler) Audit

ELOG conducted o computer iest oudil of the voter's register, which involved

undertoking o series of logicol tests to onolyze on electronic copy of the voters

list to determine the degree of errors, registrotion rotes ond trends for vorious

demogrophic groups. The oudil wos conducted using the KPMG-oudited voters

register. The register wos ovoiled to ELOG by the IEBC, upon request.

Toble 4 Summory of ELOG's Findings ofter KPMG Audit
finding! 8y ELOG Finding. By KPMG
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Upon ossessing the register of voters, ELOG estoblished thot there were errors,

inconsistencies, ond inoccurocies in the voters' register even ofter the KPMG

oudit. The errors were in the lD/Possport fleld, which wos o key field used to identify
voters. Thus, IEBC hod not fully cleoned up the register, even ofter the findings

of the KPMG oudit. This finding wos in retrospect vindicoted by the number of
people whose detoils could not be found in KIEMS on e-doy. In sum, these voters

were disenfro nc h ised.

ln the run up to the Fresh PresidentiolElection, ELOG olso observed ihot IEBC publicly
shored the voters' register one doy to the fresh election. This wos in controvention
of the spirit of the provisions of the Elections Act thot requires odequote time be
occorded to the voters to verify their detoils.

3.4 Clvlc Educollon

Using the 290 constituency bosed LTOs, ELOG monitored the voter educotion
progrom thot commenced on 1Orh Moy 2017.Ihe progrom's objective wos to
sensitize, educote ond mobilize registered voters to verify their registrotion detoils
before the 9'hJune 2017 deodline. IEBC recruited ond deployed ot leost 2,900

voter educotors of the word level. The following two info-grophs show the voter
educotion trends os observed by ELOG.

Figure 3 Survey of Civic Educotion

Have you witnessed or heard of any voter education activities
conducted by the IEBC,CSO and the Media in your constituency?
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The toble obove shows thoi voter educotion begon slowly ond peoked oround

the voter verificotion phose ond then close to the elections. On overoge, IEBC

covered 58.9%, Civil Society 59.3% ond Medio 63.6% of oll 290 constituencies in

voter educotion octivities. Thus, there wos lock of comprehensive voter educotion

compoigns in oll ports of the country.

Further, observotion on the torgeted oudiences on voter informotion oimed ot
ossessing the porticipotion of Speciol lnterests Groups showed thot women were

more torgeted ot 68.1% of oll constituencies, Youth (66.3%) ond PWDs (47.7%)

followed. This ogoin wos indicotive of the foct thot Speciol lnterest Groups were

not comprehensively torgeted, with PWDs receiving the leost ottention in the

country.

Figure 4 Survey of Civic Educotion omong PWD

Have you witnessed or heard of voter information
campaigns aimed at enhancing Youth, Women
and PWDs participation in your constituency?
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An enhonced compoign of voter educotion wos odopted by the IEBC in the

finol voter educotion drive thot ron between 30rh June 2017 ond 5'h August

2017. Besides use of the word-bosed voter educotors, the commission used live

television odverts to mobilize citizens to register ond to exploin the voting process.

The commission olso lounched o sociol medio progromme dubbed 'Y-Vote'65

torgeting seventeen counties.

3.5 Eleclions Compoigns

ln Moy 2017 IEBC onnounced o ten week officiol compoign period for the 8fh

August Generol Elections, storting from Moy 30th,2017 to August 5ih, 2017. However,
politicions ond politicol porties hod commenced compoigns woy before the

officiol commencement dote of the compoign period.

The IEBC notified oll politicol porties to conduct their porty primories by April 26rh

ond consequently submit their condidote lists by Moy 1Oih,2017. lndependent

condidotes were olso directed to submit their nomes ond symbols to the

Commission by Moy lOih, 2017. The IEBC choirperson olso stoted thot no individuol

seeking to vie os on independent condidote should hove been o member of o
politicol porty up to three months to the August 8'h Generol Eleciion, thus by Moy

8th, 20l,7 .

The 8rn August 201 7 Generol Elections ottrocted o totol of 14,523 condidotes out of

15,082 ospironts. A lorge number of independent condidotes who porticipoted in
the elections were initiolly oligned to politicol porties, ond only ron os independent

condidqtes following their foilure to clinch the porty nominotions. The compoigns
thus become tense, which resulted in tough ond oggressive competition. Ensuing

from the pre-nominotion compoigns ond os hos become the kodition in Kenyon

elections, money ployed o criticol role in the ottempts to persuode the electorote.
Voter bribery wos rompont. This resulted to on uneven ploying field to condidotes
with fi nonciol constroints.
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Figure 5 Survey on Use of Degroding Longuoge to Vulneroble Voters

Have you witnessed or heard of voter information
campaigns aimed at enhancing Youth, Women
and PWDs participation in your constituency?
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ln generol, porties ond condidotes compoigned freely ond troversed the country

to compoign. ELOG observed instonces of politicol intoleronce thot monifested

itself through politicol zoning in porty ond ethnic strongholds. Politicol intoleronce

degeneroted into violence in mony instonces, which undermined free compoigns,

freedom of ossociotion, ossembly ond movement. Cumulotively, these undercut

the spirit of free, foir ond credible electorol process.

During the pre-election period, ELOG recorded coses of voter bribery, inducement,

intimidotion, coercion ond violence which constituted serious electorol offences.

ELOG urged the responsible entities to ensure thot such offences were prosecuted

so os to bring order to the electorol processes prior to the B'h August, 2017 elections.
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Figure 6 Survey of Extent of Bribery in Compoigns

Have you witnessed or heard of the use of threatening, abusive or
insultinS language against women voters, women candidates, Youth,

Community or PWDs
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With respect forged ocodemic ond professionol degree certificotes ond
diplomos thot some condidotes ollegedly used to get nominoted, ELOG colled
upon Kenyons to odhere to Chopter 6 of the Constitution ond the Leodership

ond lntegrity Act. Similoriy, ELOG colled upon the Ethics ond Anti-Corruption
Commission (EACC) ond Commission for University Educotion to be professionol

when hondling the coses.

Regording the emerging eorly worning signs in some constituencies, which could
foment violence during the elections, ELOG colled upon the NCIC, the Police, the
DPP, ond the IEBC to toke decisive oction on perpetrotors. ELOG further urged
for the enforcement of the Electorol Code of Conduct ogoinst ony condidotes
instigoting violence.

The compoign period for the Fresh Presidentiol Election commenced on 6rn

October ond ron until l5'h October 201 /. Jubilee Porly mounted their compoigns
immediotely ofter the new dotes were onnounced, but NASA wonted reforms ot
the IEBC before o new election could be colled. During the compoigns, Jubilee
Porty received key opposition figures to thelr porty to strengthen their presence

in the opposition zones os wos witnessed during vorious meetings held ot Stoie

-2 --.::,

-:



(

House in Noirobi. A few of the Jubilee Porty losers were olso reported to hove

moved to NASA during the some period.

Advontoges of incumbency fovored the Jubilee Porty in the compoign. Use

of stote/public resources wos conspicuous of notionol ond county levels. Stote

House, Noirobi ond other towns become venues for compoigns. Government
vehicles ond stote security were involved in the compoigns, os were public/

stote offlcers. Governors openly used county resources ond offlces to compoign.
Compoigns were olso corried out during stote/public holidoys ond celebrotions,

os wos lhe cose during the Moshuioo Doy on 20'n October 2O17.The government

olso used compoign occosions to pledge ond commission development projects,

ond issued title deeds to citizens in Momboso on 8'h October 201 7.

On lOrh October, NASA publicly onnounced thot it hod written o letter to the IEBC

withdrowing its presidentiol condidote from the Fresh Presidentiol Election, ond
colled for the poll to be concelled. This generoted o new dimension to the Fresh

Presidentiol Election os it roised the question of whether or not, in the prevoiling

circumstonces, the Fresh Presidentiol Election should hove been concelled. To

consolidote its hordline position on the elections, NASA, on 25rh October, publicly

onnounced in o rolly in Noirobi thot it hod tronsformed itself into o resistonce

movement whose purpose wos to continue resisting whot it termed os on

illegitimote ond repressive government. lt olso colled on its supporters to boycott
services ond goods from componies thot ossocioted with or supported the Jubilee
government. ln oddition, it urged its supporters to boycott the poll by stoying ot
home on e-doy.

ELOG's observotions during the electorol compoign period depicted o divisive

compoign plotform chorocterized by hote speech, suspicion, violence, ond

rq'
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On its port, NASA seemed uninterested in compoigning. lnsleod, its focus wos on

compoigning ond mobilizing supporters in its strongholds to boycott the election

unless the demonds for reforms were met. NASA's compoign messoging rollied

oround the "no reforms no election" coll, besides costigoting the IEBC, Jubilee

Porty, ond its presidentiol condidote. NASA orgonized public demonstrotions in

Noirobi ond other towns within its strongholds to rolly this coll ocross the country.
With time, these demonstrotions become violent due to confrontotions between
the proiesters ond security ogencies. Politicolly sponsored criminol gongs olso

infiltroted the demonstrotions.



undermining of existing constitutionol bodies. A lot of vote buying ond use of foke

news ogoinst opponents remoined rompont. These octions especiolly odversely

offected the SIG of women, youth ond PWDs; bosed on our LTO reports, women

bore the brunt of obuse ond intoleronce by politicol opponents. These instonces

creoted unnecessory tension ond intimidotion ocross the country ond constituted

electorol offences. Little wos done to opprehend these octions by the relevont

bodies.

3.6 Porticipotion of Vulneroble/Speciol lnleresl Groups

The Constitution empowers porlioment to enoct legislotion to promote

representotion of women, PWDs, youth, ethnic minorities ond morginolized

communities in porlioment.66 The constitution olso provides for offlrmotive oction to

ensure thot youth, minorities ond morginolized groups ore included in oll spheres of
the society. Porticipotion of vulneroble or Speciol Interest Groups is olso onchored
in Articles 10, 20, 21 , 27 , 54,55, 8l , 82, 97 , 99, 100 ond 177 of the Constitution.

ln order to observe the porticipotion of SlGs in the politicol porty dispute resolution

processes ond the compoign period, ELOG deployed 94 SIG observers covering

42 of lhe 47 counties to monitor ond ossess the process. The observers were

deployed from Moy to July 2017.

ELOG observed thot the IEBC certified voters' register hod o record of 19,611,423

million voters, out of which 9,142,275 (47%l were women voters while 9,930,315

(51%) were youth voters.6'zThe polls olso ottrocted l4,552 ospironts for oll the

elective positions, out of which 1,310 (9%) were women, 1,892 (13%) were youth,

ond37% were PWDs.

During the compoigns, occessible formots for electorol informoiion for PWDs

declined from 5l% in Moy lo 47% in July. Accessible voter educotion moteriols

f or PWDs, which were ot 24% when the compoigns begon, dropped lo 21% mid-

compoigns, ond rose to 28% towords the end of the compoign period. Accessibility

of compoign venues for PWDs wos 6l% in Moy ond groduolly increosed to 69%

in August. Throughout the observotion period, coses of violence ond intimidotion

torgeting SlGs ronged f(om 4% to 8% of the 42 counties where the observers were

deployed.
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Use of violence ogoinst women ond other SlGs were reported during the compoign
period in Elgeyo Morokwet, Nyeri, Kokomego, Sioyo, Bomet, omong othercounties.

The violence wos used to score SIG condidotes from compoigning.

ln the 2017 Generol Elections, SIG condidotes were elected ond nominoted to

the Notionol ond County Assemblies. Three women won the gubernotoriol seots

for Kitui, Kirinyogo ond Bomet. Three women were olso elected to the Senote

seots in Uosin Gishu, Nokuru, ond lsiolo counties, unlike in 2013 when no womon

clinched the gubernotoriol or senote seot. lgembe South Constituency elected
the youngest Member of Porlioment, of the oge of 23 yeors. Nondi County olso

mode history by electing the youngest governor, ot the oge of 34 yeors. Thirty

seven ospironts were PWDs, out of whom eight were elected. Among PWDs who

were nominoted by their porties included two Members of the Notionol Assembly,68

one Womon Representotive, two Senotors6e ond forty four Members of County

Assembly (MCAs).'/o

Porlicipolion of Diosporo Volers

The IEBC designoted Bujumburo in Burundi, Arusho ond Dor es Soloom in Tonzonio,

Kigoli in Rwondo, Kompolo in Ugondo ond Pretorio in South Africo os centres

for diosporo voter registrotion. IEBC then conducted voter registrotion ot these

centres from 20ih Februory 2017 to 61h Morch 2017. At the close of the registrotion

exercise, there wos o totolof 4,393 voters in the diosporo: Tonzonio 11 ,3771, Ugondo

(i,184), Rwondo (875), Burundi (164) ond South Africo (793). The diosporo voter

verificotion process storted on l51h Moy,2017 ond ended on 30'h Moy,2017.IEBC

confirmed the diosporo numbers os coptured during the registrotion exercise.

During the Bih August 2017 Generol Elections, only 2,844 Kenyons in the diosporo

voted. For lhe 26th October 20l7 election, l, 361 Kenyons in the diosporo voted:

Tonzonio (325), Ugondo (385), Rwondo (286). Burundi (52), ond South Africo (313).

Porliclpotion of Prlsoners

Porticipotion of prisoners in elections is founded on the judgment in Petition No.

574 ot 2012Kituo Cho Sherio vs /ndependent Electorol ond Boundories Commission

ond 3 Others [2013] eKLR; ihe Election Low (Amendment) Act of 2016, which

ensured thot prisoners were registered os voters ond while in prison, they could

exercise their right to vote in the 8rh August 2017 Generol Elections. The Legol

Resource Foundotion (LRF), o member orgonizotion of ELOG, specificolly focused
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on observing voting in eleven prison institutions; Athi River, Komiti Moximum,
Kongeto, Nokuru Moin, Nokuru Women, Noirobi Remond ond Allocotion (NRAP),

Kiombu, Kitui Moin, Kitui Women, Migori Moin, ond Migori Women.Tr

Although the 5,528 prisoners registered to vote from the 103 polling stotions in

the prisons were generolly occorded the opportunity to vote, the LRF observed
o generol lock of torgeted voter educotion for prisoners. This led lo mony spoilt

ond rejected votes; the voter identifrcotion process took long; the monuol register

wos not present in prisons; there were no politicol porty ogents for the presidentiol

condidotes; ond most inmotes did not hove their lDs. All these disenfronchised
them.

IEBC conducted voter registrotion in prisons to ollow eligible prisoners to vote. This

hoppened in 1 l 7 prisons countrywide within the 2oth - 27tn Februory 201 7 period,

registering o totol of 5, 528 voters. During the 8rh August 20l7 Elections, fhere wos

no segregoted doto for prisoners registered os voters; hence it wos difficult to
determine the turn-out. For the 26ih Fresh Presidentiol Election, 2, 055 registered

voters in prisons voted.

3.7 Conclusion

The pre-election environment wos extremely competitive, difficult, ond tense.

There were instonces of politicol ocrimony, electorol molproctices including
intimidotion, insecurity, ond violence. However, key duty beorers especiolly the
IEBC ond the Judiciory showed resilience ond commitment, ond ensured thot
the necessory preporotions were in ploce for the generol elections ond the Fresh

Presidentiol Election. At the some time, the mondote ond roles of mony of the key

duty beorers in elections, other stokeholders ond octors including the civil society,
were undermined by intense politicol pressure, intimidotion ond lock of politicol

will.

The legol fromework, even though foirly comprehensive, did not help much
os the lows were olso undermined through lock of strict implementotion, lote
omendments, clow-bocks ond numerous lowsuits. The disbondment of ETAC,,

pursuont to o court order, hoppening too close to the elections, offected
the trust thoi mony stokeholders hod invested in the Commission's obility to
properly monoge technology, which wos worsened by the killing of the IEBC

ICT Monoger, Chris Msondo. The phenomenon of foke news odded onother
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ongle of intoleronce ond hypersensitive politicol ottitudes, ond perpetuoted
politicol impunity, orrogonce, ond hotred. Therefore, o vulneroble pre-election

environment emerged with odverse effects on both the preporotions for ond
conduct of the 2017 Elections emerged. The environment wos olso chorocterized
by o generol lock of informotion ond exclusion of some stokeholders in criticol
eleciorol processes
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CHAPTER

Observation and Findings of the 8th August 2017

General Elections

This Chopter shores the findings ond onolysis of the Bih August 2017 Generol

Elections bosed on the deployed observotion teoms. As exploined eorlier, ELOG

deployed both Porollel Vote Tobulotion ond Generol Observer missions on the

elections doy.

The findings ore shored using info-grophs ond stotistics drown from onolyses of

observotion doto submitted by field teoms. During the elections, ELOG issues

stotements thot reported findings on the opening ond set-up of polling stotions,

voting closing ond couniing ond finolly on the results from the stotions observed.

Using o notionolly represenloiive somple of polling stotions, ELOG wos oble to
moke projections of the offlciol results.

The Chopter concludes with the ELOG onolysis ond opinion on the conduct of the

elections bosed on the findings shored.

4.0 lnhoducllon

For the 2017 generol elections, ELOG deployed ond received field reports from

1,692 PvT observers, 5,083 generol observers, ond 274 tollying centre observers.

ELOG olso engoged 580 constituency supervisors to coordinote octivities in
respective constituencies.

ELOG deployed three methods of collecting doto during the 8rh August generol

election doy. First, the generol observers, with o wider spreod ocross the country,

ensured thot informotion (including incidences) from oll the ports of the country
wos collected ond ossessed. Second, the PVT deployment, which wos bosed on

o notionol representotive somple, further collecled e-doy doto thot wos ossessed

ond onolyzed to enoble ELOG moke quolity ossessments of the e-doy processes.

ond generote projections of the results for the presidentiol ond the governors'

vote in three selected gubernotoriol elections in Meru, Busio, ond Noirobi. Finolly,

Tollying Centre Observers (TCO) were olso deployed in 274 constituency tollying

centres to collect ond confirm election results forms.
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All these methods complemented eoch other ond were used to conoborote
informotion gothered on the election process. Bosed on o combined onolysis

of the doto collected using the three methodologies of doto collection, ELOG

did o brood ossessment ond onolysis thot gove o globol but succinct picture of
its observotion of the e-doy processes ond provided precise projections for the
presidentiol ond three selected gubernotoriol elections results.

4.1 The 8th Augusl 2017 Eleclions Doy Findings

The PVT wos deployed bosed on o representotive somple of ihe totol tolly of polling

stotions in the country. lnformotion collected using the PVT wos onolyzed to give

o notionol picture regording the conduct of the August 8'n election processes,

including moking projections on the presidentiol ond three selected gubernotoriol

elections results. The PVT relied on somple ond morgin of error colculotions to
projecl eoch result. The PVT sompling distribution by county is onnexed to this report
os Appendix 4. Generol observers ond tollying centre observers complemented
the PVT deployment. ln onolyzing the doto, ELOG used the PVT doto for the 2013

generol elections doy findings for comporotive purposes. This enobled ELOG to
moke informed ossessments on ony improvements on the quolity of the election
processes.

Figure 7 Opening of
Polling Stotions ond

Commencement of
Voting Only 53.5%

of polling stations
opened on time
(by 6:15)

O Eedron obcervarron Croup (XEMYA)

Q @"roere^y:

@ wurvr.elog. or. kc

Source: ELOG C ompilotion
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Figure 8 shows thot NASA

ogents (ODM, Wiper,

ANC or Ford Kenyo)

were present in 69.7% of

the polling stotions.

Monogemenl of the Polling Stotions

ELOG estoblished thot 33.2% of ihe presiding officers were women. Counties with

the highest percentoge of women presiding officers, ot over 50% eoch, were

Vihigo, Kirinyogo, Murong'o, ond Noirobi.

Figure 8 Presence

of NASA Porty ond

Condidotes Agents ot
Polling Stotions NASA agents from

ODM,WIPER, orANC
were present in

69.70A
of polling stations

Wlffi"' O.loer.ny.
o
o

Source: ELOG Compilotion

Figure 9 Presence

of Jubilee Porty ond

Condidotes Agents ot
Polling Stotions

Jubilee was present in

79.l%o
of polling stations.

Wlffi* Q Eteo,on Obmwrrron C'oup iKE{YA)

Q @"t"sr.ny.
@ www.oroe or.ro

@W 
Elections' observahon Group

Source: ELOG Compilotion
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Independent
candidate agents were
present in

74.8%
of polling stations

ptffi8 E.dron Ob..rv.ton Gloop GErfl )

O.log!.ny.

Source.' ELOG C ompilotion

Figure l0 shows thot ogents for independent condidotes were present in 7 4.8% ot

the polling stotions.

Presence of Sholeglc Moteriols lor Elecllons

An overwhelming 99.3% of the polling siolions hod the Kenyo lntegroted Elections

Monogement System (KIEMS) kits. This is on improvement from 2013 generol

elections where only 92% hod their equivolents. Mojority of polling stqtions (94.5%l

hod the requisite strotegic moieriols (bollot boxes, bollot popers, IEBC stomp,

indelible ink, copy of voter register ond ihe Results Form 34(A)).Ihis is, however,

deteriorotion from 2013, when 99.4% of polling stotions hod these moteriols. In

4.2% of polling stotions, the monuol voter register wos missing.

Observolion of lhe Voling Process

|n99.6% of the polling stotions observed, the bollot boxes were shown to be empty

before being seoled. ln 99.3% of polling stotions, bollot popers were stomped with

the IEBC officiol stomp before being issued. This is consistent with the 2013 elections

when bollots were stompedin99.3% of the polling stotions.

Voters' fingers were morked with indelible ink in olmost oll of the polling stotions,

representing 199.3%1. This is consistent with the 2013 observotion, which indicoted

lhot in 99.9% of the polling stotions voters' fingers were morked.

E c( ion.,' Ol)5r,rvn1r(r" C,",,0 tikl 
@

Figure 10 Presence

of lndependent

Condidotes Agents ot
Polling Stotions



ln 7.6% of the stotions, the KIEMS kits foiled to function properly. This wos o mojor
improvement from the 2013 process where the identiflcotion devices foiled in
54% of the polling stotions.

Figure I I Percentoge
Foilure of KlEA,4S Kit

The KIEMS system
failed to function
properly in

7.6%
of polling stations

@ nca.^ olr"-"rro^ Croup (XEI{YA)

Q @"r",rt".y.
@ *,,*."ros.",.r,,

Source.' ELOG Compilotion

ln 49.2% of polling stotions some people (1-25) were not permitted to vote. Mony
of these coses were os o result of voters visiting the wrong polling stotion, voters

not verified in the KIEMS, or voters foiling to corry the identiflcotion document used
when they registered.

ln 41 .2% of the polling stotions, mony (moinly women) people (more thon 25 per
polling stotion) were ossisted to vote. Of these polling stotions where ossistonce to
vote wos given, the ossisted voters were, however, not ollowed to hove o person

of their choice helping them in 11.5% ot the polling stotions. Nonetheless, the
secrecy of the bollot wos not violoted in91.77" of the polling stotions (not including
those ossisted to vote). This is on improvement from 20l3, when secrecy wos not
violoted in only 82.7%.

There were queues ot 5:00 p.m. in 68.9% of polling stotions. Of those stotions with o
queue of 5:00 p.m., 95.3%were properly permitted to vote.
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Figure l2 Queues

After Hours Everyone in the
queue at 5.00pm
was permitted to
vote in

9s.3%
of the polling
stations.

%r1ffiffi- o
o

Source: ELOG Compilotion

Observolion of Closing ond Counting of Voles

ln 4.9% of stotions, one or more politicol porty ogents requested o recount of the

presidentiol bollots. This is o deteriorotion from 201 3 when o recouni wos requested

in only 2.8% of the polling stotions.

For the closing ond counting process, ODM, WIPER, or ANC porty ogents

(representing the NASA coolition) were present in 84% of oll the polling stotions.

ln stotions where they were present, the NASA ogents signed the declorotion of

results for the presidentiol elections in 93.8% of these polling stotions (os compored
to94.9% in 20l3).

For the closing ond counting process, o Jubilee Porty ogent wos present in 92.3%

of oll the polling stotions. ln stotions where they were present, the Jubilee Porty

ogents signed the declorotion of results for the presidentiol elections in 95.8% of

these polling stotions (os compored to95.6% in 2013).

lndependent condidotes' ogents were present in 78.7% of oll the polling stotions.

ln stotions where they were present, the ogents signed the declorotion of results

for the presidentiol elections in 88.7% of these polling stotions.

ln 86.5% of the polling stotions, o copy of the Presidentiol Results Form (Form 34A)

wos publicly offlxed outside (os compored Io 89% in 2013).

1<
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Voler Turn-oul

ELOG further projected the voter turnout oI 77.4% with o morgin of error of +/-

0.5%, while the rejected bollots ot 0.6%wiIh o morgin of error of +/-0.1%.

Anolysis ol the 8th Augusl Presidenliol Eleclion

ln its preliminory stotement ofter IEBC's onnouncement of results, ELOG reiteroted
thot the IEBC wos the body constitutionolly mondoted to qnnounce ond declore
the fino/, offcio/results of the elections. The onolysis of ELOG's PVT results projections

bosed on the observotion indicoted thot ELOG's estimotes were consistent with
the IEBC's offlciol results for the August 2017 presidentiol election. Below ore the
ELOG PVT projected ronges for eoch of the presidenliol condidotes.

Figure l3 ELOG's PVT Estimotes Compored with IEBC's Offlciol Presidentiol Results

Comparieou of ELOG's Ptrf Estirnates with IEBC'e Official Results
Based on I.692 of I ,700 polhng statiorB reporting with 851 ,427 registered voters

Candidatc
EX,oG

Egtiamates
IEBC

Results
Margin
of kror Match

54.OYo

44.9%

O.2o/o

o.4vo

O.2o/o

o.lo/o

o.t%

o.t%

54.3o/o

44.7%

0.3%

o.3%

O.2o/o

O.lo/o

O.l%o

O.lYo

+/- l.gYo

+l- l.9o/o

+/- O.lYo

+/- O.z%o

+/- O.lo/o

+/- O.lYo

+/ - O.lYo

+/-0.t%

W|f,ffiLon
@ Utealon Observation Group (KENYA)

Q @otostonvo

@ www.elog.or.ke

@ 
W Ll{r1 tr'rn:" otrserv rtr')rr Group

ELOG PW Projections

Data From ELOG's Parallel
Vote Tabulation Indicates

Eenyatta lrhutu

Odinga Raila

Nyaga Joaeph William Nthiga

Dida Mohamed A.bduba

Auhot lohn Ekuru longoggy

Saluyu lapheth Kavinga

Mwaura Michael Wainaina

Jirongo Shakhataga Khwa
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The obove ronges were determined by the colculoted morgins of error. Given our

ossessment of the e-doy processes, ELOG confirmed thot the IEBC figures were
within the projected ronges. The PVT projections therefore corroboroted the IEBC

officiol result for eoch presidentiol condidote.

Announcemenl ond Declorolion of Resulls

The IEBC choirperson, who wos the Notionol Presidentiol Returning Officer,

declored Uhuru Kenyotto os the duly elected President of lhe Republic of Kenyo

on 1 1lh August 20,l 7, with o totol of 8,203,290 votes. Roilo Odingo closely followed
him with 6,762,224 votes. According to the results, Uhuru Kenyotto hod crossed ihe
constitutionol threshold of 50%+ 1 of the iotol votes cost ond of leosl 25% of votes

in twenty four counties. Uhuru olso polled over 25% of votes in thirty five counties,
while Roilo Odingo polled 25% in twenty nine counties.

NASA contested the results, olleging thot the IEBC results monogement ond
tronsmission system hod been hocked ond presidentiolresults compromised. NASA

re.iected the results ond moved to the Supreme Court to frle o petition. The IEBC

responded by cotegoricolly denying thot its systems hod been hocked ond the
results compromised. The Commission olso stoted thot the results on its portol were
provisionol ond the finol tolly would be releosed ofter receiving ond volidoting oll

Forms 34A ond 34B. However, ot the time of decloring the finol results, the IEBC

could not occount for oll the Forms 34A ond 34B.

Observolions of Gubernolorlol Eleclions

ELOG olso observed gubernotoriol elections in three counties, whose detoils ore

coptured below.

Busio County

ELOG received doto from its 99.3% of the PVT observers deployed in Busio County.

The doto projected thot Ojoomong, Sospeter Odeke gornered 48.79% with

o morgin of error of 3.49%, while Nyongeso, Poul Otuomo polled 45.74% with o
morgin of error +/-3.32%. The IEBC's officiol results were consistent with the ELOG's

projections, olthough the estimotes for the top two condidotes fell within the
morgins of eoch other (overlopped). Therefore, ELOG could noi definitively verify

the winner in such q cose becouse the contest wos too close to coll.

I
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Flgure 15

Gubernotoriol Results

in Meru County

Meru County

According to doto
trom99.6% of the PVT

observers, Murungi,

Kiroitu gornered 51.33%

with o morgin of error

of +/- 3.97%, while

Munyo, Peter Gotirou
got 43.04% with o

morgin of enor of 3.8%.

ELOOb PYf Erumrt..
B.&d on 278 olzao pouirg .r.rioE obr6d6d

Oiaamong
Sospeter

Odeke

.,3.{9%

-IlrEgr-

3.3zvr
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Paul -B5tp-

o%
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250A 50vo
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Figure I 4 Gubernotoriol

Results in Busio County
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Figure l6
Gubernotoriol Results

in Noirobi County

Nolrobi County

According to doto
trom 99.6% of the PVT

observers, Kioko, Mike

Sonko Mbuvi Gideon
gornered 52.75%, wilh
o morgin of error of +/-

2.86%,while Odhiombo,

Evons Kidero gornered

43.63%, with o morgin

of error ol +1- 2.917 .
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SOURCE

ELOG Obta ined

348

ELOG Checklist

SOURCE

ELOG Obtained

348

ELOG Checklist

COUNTY

NYANDARUA

CONST

KIPIPIRI 50416 19 13 16 16 43385 16 15 277

E x9= q gB g
? 69t 

= is E>.JZzO

o
!9 ,n
iE
5hgv
d,

(9
z
oo

I

sz

NYANDART]A

IEBC Final NYANDARUA KlPlPlRl 50415 19 13 16 16 43385 16 16 217

Counfy: Nyondoruo, Constituency - Kipipti

d
l
;

opvt F , 9 = rHE 9 6 X = s
99 ? o E 3 5
d.

COUNTY CONST

MACHAKOS YATTA 73995 152 80 103

MACHAKOS YATTA 73995 152 80 103

7075 749 380 48253

7075 1,49 380 4a253

MACHAKOS YATTA 73995 103

County: Irons Nzoio, Constituency - Kwonzo

380 I

Conslltuency Tollying Cenlre Findings

ELOG deployed 274 observers to 274 constituencies tollying centers to observe
ond report on the presidentiol tollying process. ELOG received 161 complete
responses, including seventy nine copies of Form 348 from these observers. The

observer reports generolly indicoted thot the tollying process went on smooihly,
ond thot the results from FORM 34Bs thot they collected corresponded with
the results os declored by the commission. However, there were few coses of
discreponcies noted in o few constituencies, os depicted in the toble below.

KtPtPtRt 50415 15 1l 15 t4 35225 12 t2 195

IEBC Final t53 79

I

163

133

113 7239 95
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ELOG Obtained

348
MACHAKOS YATTA 73995 1-52 80 103 7075 1,49 380 48253

ELOG Checklist MACHAKOS YATTA 73995 752 80 103 7075 149 380 48253

IEBC Final MACHAKOS YATTA 73995 103 380

C o unty: Mochokos, C onstil ue ncy Y otto
Source: ELOG ICO Report

Despite the few discreponcies, however, ELOG did not flnd ony widespreod or

systemotic oberrotions thot could upset the declored outcomes.

The Supreme Court Petition and lmpact of the Nullification

The Supreme Court heord ond determined, within fourteen doys, the petition

chollenging Uhuru Kenyotto's win. The Supreme Court onnulled the presidentiol

election results. citing illegolities ond irregulorities on the electorol process, ond

determined thot the election hod not been conducted in occordonce with the

low. The opposition hoiled the ruling os historic ond precedent-setting in Kenyo

ond Africo. ln equol meosure the ruling wos shorply criticized by the ruling Jubilee

Porty members.

The Supreme Court's ruling come os o surprise to mony internotionol medio,

diplomotic missions, orgonizotions, internotionol ond domestic observers who hod

eorlier endorsed ihe elections bosed only the e-doy voting ond couniing process.

These octors were criticized for endorsing ihe election results before the process of

the elections wos complete. Stotements by the Corter Centre Mission leoder John

Kerry thot the process wos "free, foir ond credible" despite "little oberrotions here

ond there" were widely cited os on exomple of premoture opprovol. The medio

hod mony orticles on how the observers hod misunderstood the situotion on the

election process, ond ended up endorsing deeply flowed electionsr. Locol civil

society octors dismissed internotionol observers in porticulor os 'elections tourists'

who were not conversont with the countries processes ond nuoncing of elections.

I
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ELOG wos not spored either, with o number of octors, especiolly the medio,
misconceiving its PVT preliminory findings os supporting the IEBC outcomes2.

Consequently, mony of the eorly observers were compelled to either exploin their

reports ond methodology3 or completely recont their eorlier positions.

4.2 Conclusion

Overoll, ELOG's ossessment of the 8rh August 2017 e-doy processes, bosed on the
independent observotion findings, indicoted thot IEBC officiol presidentiol results

were within the ELOG PVT projected ronges, thus ELOG's PVT results corroboroted
the IEBC officiol result for eoch condidote considering the corresponding morgins

of errors. The consistency between the IEBC offlciol results ond ELOG's PVT

projections wos olso observed in the three gubernotoriol elections in Busio, Meru,

ond Noirobi counties thot ELOG selected for observotion.

ELOG's observotion of the e-doy processes indicoted thot there wos o generol

improvement of the monogement ond conduct, os compored to 2013. For

instonce, the KIEMS identificotion system (then EVID) foiled in 54% of the totolpolling
stotions in 2013 compored to 7.6% in 2017. Few incidences were olso recorded

by oll ELOG observers ond generolly the exercise wos better coordinoted. ln

sum, ELOG did not record ony serious, systemotic ond/or plonned pottern of
oberrotions thot could hove impinged upon the integrity ond credibility of the
elections doy processes.

Following the onnulment of the presidentiol election on l'r September, 2017 ond
the direction thot Fresh Presidentiol Election be held within sixty doys of thot dote.
o number of events ond politicol octivities took ploce whose sum totol hod the
potentiol to put the electorql process into o toilspin. The nullificotion highlighted
the role ond ploce of observer missions ond the scope needed for effective
observotion. The key emerging issues included the need for greoter ottention
to procedures such os verificotion of strotegic moteriols ond comprehensive
observotion of the tronsmission of results process.

Endnotes

httpsr//qz.com/1068521/kenya-elections-deeply-flawed-questions-foreiSn-observers/https://www.the-star.co.ke/
newsl2of7 /O9l26lltee-and-fair-why-the-foreign-election-observers-got-it-wrong_c1633166, and; https://www.
standardmedia.co.ke/arnclel2OOl2S34l2lsupreme-court-decision-leaves-observers-with-an-egg-on-their-face

http://www.nybooks. comldailyl2OTT /OBl30/kenya-the-elec6on-and-the-cover-up/

https://wwwstandardmedia.co.ke/article/2001253412/supreme-court-decision-leaves-observers-with-an-egg-on-their-face
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CHAPTER

The 26 October Fresh Presidential Election

In this chopter, os in the previous, ELOG shores its findings of the Fresh Presidentiol

Election giving onolyzed doto from observotion reports submitted by the field

teoms.

Hoving exponded the observotion exercise to cover monitoring of tollying centre

octivities os o result of lessons leornt following the nullificotion of presidentiol

results for the 8'h August Elections, ELOG shores observotion reports from both

constituency ond notionol tollying centre observers. This gives o new ongle of

observotion to the troditionol polling stotion view of the electorol process.

After onother peiition on the process, the chopter discusses the process ond the

verdict of the court ond ends with conclusions bosed on the overoll onolyses of

the historic elections

5.1 lntroduclion

Following the onnulment of the presidentiol election on l " September 2017, lhe

Supreme Court directed thot o fresh presidentiol election be held within 60 doys

from l " September 2017 . Accordingly, the IEBC onnounced l 7rh October 2017 os

the dote for Fresh Presideniiol Election. Loter, however, IEBC deferred the election

dote to 26fh October 2Ol7 tor logisticol ond other reosons.

On 26tn October 2017, the IEBC conducted the Fresh Presidentiol Election. A

protrocted politicol environment hod ensued thereby creoting o tense ond toxic

pre-election environment thot spilled over into the election. The election wos

chorocterized by violence thot led to deoths in Noirobi, Busio, Migori, Kisumu, ond

Athi River, following police closhes with protesters. An otmosphere of trepidotion

wos noticeoble in mony ports of the country during the Fresh Presidentiol Election.

The unfovoroble politicol environment wos further oggrovoted by the opporent
lock of kust in key institutions thot were expected to ensure thot the Fresh

Presidentiol Election wos conducted in o credible monner. The IEBC wos under

constont ottocks, especiolly from the opposition, which loter withdrew from

E
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the Fresh Presidentiol Election. Police olso come under criticism owing to their

excessive use of force on unormed protesters thot, omong other things, resulted

in the deoth of over sixty Kenyons ond olso sixty reported coses of SGBV.T

The Judiciory olso ottrocted criticism for some of its oction. A lost minute ottempt
to stop the elections by three petitioners wos technicolly thworted by on opporent
lock of quorum, on October 251h, by the bench thot constituted the Supreme Court,
o doy thot wos curiously declored o public holidoy by the government. Yet, on the

some doy, three Court of Appeol Judges were mobilized ond unprecedentedly
issued on ex-porle order of stoy ogoinst o High Court ruling delivered o doy before,
which hod declored illegol the recruiiment ond gozettement of election offlciols

by the |EBC.'?

5.2. EtOG's Preporolions lo Observe lhe Fresh Presidenliol Eleclion

ELOG deployed its short-term observers in oll 290 constituencies to monitor the
Fresh Presidentiql Election processes. However, due to politicol tensions ond
security concerns orising from Roilo Odingo's withdrowol from Fresh Presidentiol

Election ond colling on NASA supporters to boycott the election, coupled with

reported ottocks on the IEBC troinings in NASA strongholds, the plon wos reviewed
to exclude Bungomo, Kokomego, Busio, Vihigo, Kisii, Nyomiro, Kisumu, Sioyo,

Migori, ond Homoboy counties. This wos done to secure ELOG's observer mission

ond the individuol observers who would hove risked their lives in the process. Thus,

ELOG only sent observers to 215 constituencies in thirty six counties, with stotionory

observers in polling stotions.

Consequently, ELOG could not corry out o sound onolysis of the results in the
Fresh Presidentiol Election using the PVT process. However, since doto from the
initiolly sompled stotions in the deployed stoiions wos still forfhcoming, it wos used

to ossess the quolity of the e-doy processes using the some methodology. The

subsequent ossessment reported ofter the October 26rh Fresh Presidentiol Election

wos therefore bosed on the somple bosed opprooch.

ln the seventy five constituencies thot did not hove polling stotion observers, ELOG

relied heovily on the Long Term Observers who hod been present in the counties
since Morch to give stotus reports. ELOG further deployed two observers per

constituency tollying centre for the Fresh Presidentiol Election.
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5.3. Polling Stolion Observolion Findings

Bosed on the obove deployment, ELOG observed os follows

Sel-up ond Opening ol Polling Slolions

Most of the polling stotions lBO.7%l opened on time, by 6:15 o.m.; others opened
between 7:00 o.m. ond B:00 o.m., with o few opening ofter 8:00 o.m. oT never

opened. ln 99.9 % of polling stotions observed, the bollot boxes were shown to be

empty before being seoled. ln the mojority of the polling stotions observed, 98.6%.

hod security officers present, while in 99.7% of polling stotions observed, the KIEMS

devices were ovoiloble. Additionolly, o mojority of polling stotions observed (97.8%l

hod the requisite strotegic moteriols (bollot boxes, bollot popers, IEBC stomp,

indelible ink, ond the Results Form 34A). ln 36.0% of polling stolions observed, the

Presiding Offlcer wos o womon. Jubilee Porty ogents were olso present in 82.6%

of oll the polling stotions observed, while ogents from other porties were present

in 2.8% of oll the polling stotions observed. However, in 16.4% of oll the polling

stotions observed, there were no porty ogents.

The Voting Process

ELOG noted lhol in 99.6% of the polling stotions, bollot popers were stomped with

the IEBC officiol stomp before being issued to voters. ln 4.8% ol the stotions, the

KIEMS kits foiled to function properly during the voting process. Additionolly, in

28.8% of polling stotions observed, some people (l io 25) or mony people (more

thon 25) were not permitted to vote while in 57.8% of the stotions observed, ot
leost one person wos identified olphonumericolly, not biometricolly by the KIEMS

device.

ELOG olso noted thot in 15.7% of polling stotions, mony people (25+) were ossisied

to vote. A mojority of those ossisted were women. Out of these stotions where
people were ossisted, the ossisted voters were not ollowed to hove o person of

their choice (ond not o presiding officer) helping them in 3%. The secrecy of the

bollot wos thus not violoted in 86% ol ihe polling stotions (not including those

ossisted to vote). ELOG olso observed thot there wos o queue ot 5:00 p.m. in

45.9% oI the polling stotions, oul of which 91 .97o were properly permitted to vote.

Finolly, there wos o print-out of the doto contoined in KIEMS, which wos used to

verify voter informotion. This wos not present during the 81h August 2017 elections.
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The Closlng ond Counllng Processes

ln 99.1 % of the stotions observed the bollot box seols were intoct before counting
begon. ln 1 .7% of stotions observed, one or more politicol porty ogents requested

o recount of the presidentiol bollots.

Jubilee Porty ogents were present in 94.8% in the polling stotions, ond they signed
the decloroiion of results for the presidentiol elections. Also, in 95.4% of the polling

stotions, o copy of the presidentiol results Form 34A wos publicly offixed outside.

ln99.6% of the polling stotions observed, the presiding offlcers properly signed the
presidentiol results Form 34A while in 99.7% of the polling stotions observed, the
presiding officers stomped the presidentiol results Forms 34A using the offlciol IEBC

stomp. ln 94.8% of the stotions, observers witnessed the presiding officers scon
ond send the presidentiol results Forms 34A through the KIEMS kit, ond receive o

conflrmotion messoge.

Crltlcol lncldenls ot the Polling Slolions

Criticol incidents were reported by oll ELOG observers (PVT ond non-PVT) from the
deployed stotions oround the country. Key omong the incidents were:

r Violence ond disruptions: These were recorded in Kibro. Butulo,

Budolong'i. Mumios West, Kilifi North, Nyoli, Teso Souih, ond Long'oto
constituencies. The incidences moinly orose from protesters who did
not wont the Fresh Presidentiol Election to proceed.

r Deloys in opening ond set-up:These were observed in Kibro, Budolong'i,
ond Mumios West. The mojor reoson for the deloy wos disruption ond
borricoding of roods to the polling stotions.

o Observer ottocks: ELOG observers were ottocked in Kibro, Nyoli, ond
Ruoroko constituencies. ln oll coses the observers were subsequently
withdrown from the exercise for security reosons.

5.4 Tollying Cenhes Observolion Findings

A mojority of constituency tollying centres 189.7%) opened by 6 o.m. on 26th

October 2017 tor the Fresh Presidentiol Election. Only o few centres were unoble
to open on time but eventuolly opened by 8.00 o.m., ond tollying commenced
ond proceeded without ony mojor hitches. ln 2.9% constituency tollying centres
observed, the processes were postponed, disrupted, or holted of some point due
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to some reosons ronging from some bollot boxes from polling stotions not oniving,

or no ottoched Form 34A with the boxes.

Jubilee Porty ogents were present in 92.9% of constituency tollying centres,

observed while NASA coolition (ODM, WIPER, ANC, FORD-K) ogents were present

in 6.1% of constituency tollying centres observed. ln 98.7% of constituency tollying

centres observed, ogents present were permitted to observe the tollying process

while in 92.4% of constituency tollying centres observed, polling stotion results

were reod oloud so thot everyone could heor.

ln2.77"of constituency tollying centres observed, there were ottempts to intimidote

election officiols during the tollying process. Nevertheless, in 88.2% of constituency
tollying centres, observers witnessed the input of 34A results into the computer
spreodsheet. ln 995% of constituency tollying centres observed, no porty ogents

filed o wrilten comploint regording the constiluency tollying process. Overoll,
politicol porty ogents ond observers were present during the tollying processes,

ond stoyed on until the completion of oll procedures.

However, in some polling stotions in Turkono Centrol ond Soku constituencies,
where voting wos deloyed due to bod weother ond logisticol chollenges, tollying

wos equolly deloyed ond results tronsmitted os from 27tt' Oclober 2017.

Resulls Tronsmission

Only sconned Form 34B were tronsmitied electronicolly ond simultoneously
posted online before being followed by the officiol onnouncement of results. A

few issues were, however, reported during the tronsmission process, but the some

were rectifled ond the process went on smoothly.

ln 98.6% of the constituency tollying centres observed, oll polling stotion results

forms (Form 34A) were tobuloted before the returning officers filled out the
colloted results Form 348.ln96.9% of the constituency tollying centres observed, o
porty ogent wos present for the signing of the collotion of Presidentiol Results Form

34B. These were moinly from Jubilee Porty. However, in o number of the tollying

centres, there were observers who identified themselves with the NASA coolition
thot hod chosen io boycott the elections.

Of the stotions in which porty ogents were present, NASA offllioted ogents declined
to sign the collotion of Presidentiol Results Form 34B in 2.5% of the centre, while in
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05% of the constituency tollying centres where porty ogents were present, Jubilee

Porty ogents refused to sign the collotion of Presidentiol Results Form 348.

Finolly, in 99.5% of constituency tollying centres observed, the returning offlcers

signed the collotion of Presidentiol Results Form 348 while in 95.7% ol lhe
constituency tollying observed. ELOG witnessed Forms 34B being sconned ond

sent electronicolly to the Notionol Tollying Centre.

Crilicol lncidenls ot the Tollylng Cenhes

lncidenls were olso reported of the tollying centres, but most of them were

resolved. Seventeen incidents were reported;3 for instonce, there were coses of

bollot boxes received with no Forms 34As ottoched. This led to the postponement

of tollying ond subsequently deloy in tronsmission of results, thus deloying the

entire process. ln summory, the incidenls were:

. ln Nyoli MITC Tollying Centre, Momboso County, one bollot box wos

brought with o broken seol. However, IEBC officiols reported thoi the bollot

box seol broke during offlooding of bollot boxes from the IEBC vehicle.

ln Soku Constituency, tollying could not commence since voting in one
polling stotion hod not ioken ploce. The tollying centre wos therefore

closed until 27'h Oclober 2017 when voting took ploce in the offected
stotion ond votes counted.

. ln Turkono North, West, Centrol, ond Loimo constituencies, voting did not

commence on time in o number of polling stotions becouse of heovy roins

thot domoged roods ond interfered with distribution of o voting moteriols.

The deloy in voting wos compensoied by time extensions either on the

some doy or it wos extended to the next doy,27tr October 2017, ond
tollying done thereofter.

. ln Somburu West iollying centre, o Presiding Officer hod mistokenly put the

Form 34A in lhe bollot box ond seoled it. Tollying could not proceed until

oll porty ogents were present ond the seol broken to occess the form.

5.5 Comporison of Forms 34As on the IEBC Webslle

ELOG observers collected 540 imoges of Forms 34A in order to compore them

with those posted on the IEBC's Forms site, htt

observotions were mode
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. 536 out of 540 imoges of the forms on the IEBC portol were legible

o 7 out of the 536 forms did not hove the offlciol IEBC stomp

o I out of the 536 forms wos not signed by the Presiding

Officer

ELOG olso compored 522 of the forms they collected with forms posted on the

IEBC Forms site ond found os follows.

The figures for the condidotes in the ELOG copies motched the figures

in the corresponding IEBC form in 521 coses. However, there wos one

cose where the figure for Kenyotto in the ELOG form wos 86 (eighty six)

while the figure in the IEBC form wos 286. This wos Polling Stotion 0l in

Bolorgy Primory School in Gorisso Township.

ln oll 522 forms compored, the figure for registered voters in the ELOG

forms motched thot in the IEBC forms

ln oll 522 forms. the figure forrejected voters in the ELOG forms motched
the one IEBC forms

ELOG uplooded the imoges of the forms the observers obtoined to the ELOG

Forms site, httos://elogf orms.org.

5.6 Observolion ot lhe Nolionol Tollying Centre

ELOG, working in portnership with Open Doto Toskforce4, monitored the reloy ond

tronsition processes ot selected tollying centres, including the Notionol Tollying

Centre of Bomos of Kenyo. ln the Fresh Presidentiol Election, IEBC required lhe

Returning Officers to physicolly deliver their f orms, os opposed to August B'h Generol

Election where the documents were sent electronicolly ond downlooded ot the

Bomos of Kenyo Notionol Tollying Centre for flnol onnouncement.

The IEBC improved on the stondordizotion of results forms ond enhonced

tronsporency through the prolection of tollying ot constituency centres for ogents

ond observers to see the tobulotion process. There wos o significont improvement

in the electronic tronsmission ond on-line publicotion of results forms through

better use of mobile nelwork providers ond modifled sofiwore. On e-doy, neorly oll

ul' :

a

a

a

-_-_s-

OBSERVATION REPORT: oNE COUNTRY TwO ELECTIONS', MANY VOICES!



polling stotions thot opened reportedly submiited results doto through the KIEMS

devices. Forms 34A scons were mode immediotely ovoiloble online, covering
virtuolly oll polling stotions where polling took ploce.

However, ELOG noted thot the ICT Centre ot the Notionol Tollying Centre wos not

secured os per stondord procedures in lnformotion Security Monogement Systems

ISO 2000 (Protection of informotion ossels from polenliol security breoches). There

were olso multiple loyers of security controlling occess to the centre without cleor
lines of outhority. There should be cleor mechonism of hondling processes ond
procedures, ond the whole process should hove been open ond tronsporent to

scrutiny.

ELOG observers were denied occess to the ICT Centre, ond therefore they could
not verify the results per tronsmitted logs. The IEBC wos not cleor on the criterio

used to ollow those who visited the ICT Centre; most of them oppeored to be
diplomots ond Chief Porty ogents.

5.7 Declorolion of lhe Winner

The IEBC declored the results of the Fresh Presidentiol Election on 30'h October
2017. Accordingly, Uhuru Kenyotto won the election with 7,483,895 (98.26%l votes.

However, there were controversies oround the results. First, the question of voter

turnout become o moving torget. On 26rh October 2017, lhe IEBC choirperson

indicoted the voter turnout os 48%. But even before he could publicly declore
the finol results, Deputy President Williom Ruto told CNN in on interview on 29'h

October 2017 thot the turnout wos 40%. This roised the question of whether it wos

the IEBC or the Executive thot wos in chorge ond more porticulorly, where the

figures pronounced by the Deputy President come from. The IEBC choirperson

eventuolly clorifled on 30'n October 2017 thot the voter turnout wos 7,616,217

(38.84%).

Second wos the question whether Uhuru Kenyotto's election hod met lhe set

constitutionol threshold. According to the IEBC, Uhuru Kenyotlo gornered 25% of
votes cost in forty-five counties, thereby meeting constitutionol demonds.

Finolly, there wos the question of the twenty frve constituencies where voting

did not hoppen. The IEBC hod postponed voting in these constituencies to
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28'hOctober, 2017. However, voting still did not toke ploce in these constituencies

ond so the IEBC postponed the voting in the constituencies indefinitely. Yet, on

30'h of October when the IEBC wos decloring lhe flnol results, it remoined mum

oboul the indefinite postponement ond simply stoted thot the results from these

constituencies would not moke ony difference to the presidentiol results.

5.8 Another Supreme Courl Petilion ond ils lmpoct

While the officiol opposition, NASA, did not directly object to the outcomes

of the repeot poll, there were other citizens who were oggrieved by the Fresh

Presidentiol Election results ond moved to the Supreme Court for its nullificotion.

The court convened o preJriol conference to determine the three petitions thot
were filed. One petition, which sought to hove NASA leoders held in contempt of

court, wos deferred for heoring loter while two petitions thot sought to involidote
the Fresh Presidentiol Elections were consolidoted ond heord. The court reoched

o unonimous verdict which determined thot the petitions were not merited

ond were thus dismissed. The court therefore upheld the 26rh October,20l7
Fresh Presidentiol Election results.6 This poved the woy for the inougurotion of
President Uhuru Kenyotto ond his deputy for o second five-yeor term in offlce. The

lnougurotion took ploce on 281r' October 2017.

5.9 Concluslon

While mony of the polling stotions opened on time for the Fresh Presidentiol Election

ond hod the requisite skotegic moteriols, it wos olso cleor thot in mony ports of the

country, there wos very little octivity in respect to opening ond voting processes.

This wos lorgely ottribuioble to the election boycott by the NASA coolition ond
the insecurity thot wos either perceived or experienced during the run-up to or

on the voting doy. Therefore voting in some of the constituencies experienced
deloys while in others, voting simply could not toke ploce due to incidences of
intimidotion.

For ELOG, the overwhelming issue on the conduct of the Fresh Presidentiol

Election wos whether the prevoiling politicol environment wos conducive for

conducting credible elections. ELOG observed thot insecurity, intimidotion, feor,

coercion, undue influence, ond indefinite postponement of voting in twenty-five
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constituencies disenfronchised millions of Kenyons who were eligible to vote.

The sum effect of these foctors wos to deny millions of Kenyons the opportunity

to express their free will. Also, the obsence of non-portison observers ond porty

ogents other thon Jubllee Porty ogents in the mojority of polling siotions severely

compromised the tronsporency ond occountobility of the voting ond counting
processes.

Therefore, ELOG concluded thot the then existing environment wos not conducive
for conducting o credible eleciion. ln ELOG's view NASA ond Jubilee Porty lorgely

contributed to this environment, olthough IEBC wos olso responsible through

commission ond omission. Finolly, ELOG could not outhoritotively siote whether

IEBC complied with oll the direciions of the Supreme Court's ruling regording the

eorlier election held on 8'n August, or not.

Endnotes

According to reports shared by KNCHR, Amnesty lnternational, Physicians for Human Rights and Human Rights Watch.

https://www.kenya-today.com/news/court-appeal-justices-githinji-martha-koome-suspends-justice-odunga-ruling-on-iebc-
returning-officers

See ELOG Tallying Centre lncidents Report

The Open Data Taskforce comprising of lnfoNet, Kenya Open Data lnatiative (KODI), Ushahadi Platform, Kenya Data Science,

Code for Kenya, KICTANet and Strathmore University to articulate ways of opening up election related data and information to
stakeholders

hftp://wwwmwakilashi.com/article/kenya-news/2017-11-15/supreme-court-throws-out-nasa-from-peti6ons

https://www.capitalfm .co.ke/newsl2077lll /su preme-court-upholds-oct-26-re-election-uhuru-kenyatta/
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Recommendations

The observotion findings thot ELOG hos mode in this report significontly reflect

the recommendotions thot ELOG mode following the 2013 Generol Elections

(onnexed to this report). From the pre-elections to the post-elections period,

including legol fromework reforms to the monogement of the elections processes

by the IEBC, o number of issues ond concerns keep recuning.

ELOG notes thot mony of the concerns ond issues thot negotively impocted on

the 20ll elections were lorgely politicol, institutionol, odministrotive ond technicol

issues thot emonote from the foilure to fully implement the Agendo 4 reforms ond

especiolly the recommendotions in the Kriegler Report.

However, bosed on the frndings ond observotions shored in this report, ELOG

mokes the following recommendqtions:

l. Recommendolions on Electorol Processes

o. lndependenl Revlew ol 2017 Eleclorol Process

ln light of the mony issues roised on the 2017 electorol process ronging from

legol fromework, voter registrotion process, voting operotions to monogement

of the elections, ELOG recommends thot o comprehensive independent legol,

institutionol, ond operotionol oudit of the /EBC's monogement ond conduct of
the eiections shou/d be underloken immediotely. fhe review shou/d o/so involve

evoluotion of the olher electorol processes ond the role of criticol ocfors such os

security personne/, politicol porlies ond the medio.

The review should toke siock of fhe recommendoiions mode by the 2007

/ndependeni Review Commission (IREC) to determine progress mode in the

intervening period. This process should involve os mony stokeholders os possible,

ond the flndings ond lessons leorned should inform the next phose of electorol

reforms.

b. Employment of Elechonic Syslems in Eleclions

The IEBC should ensure there ls greoter occountobility ond tronsporency

porticulorly in relotion to the electronic monogement of the elections ond
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electronic tronsmission of results. ln porticulor, the IEBC should ensure thot there
is o complementory mechonism whose procedures ore simple, occountoble,
tronsporent ond verifioble, well-known, ond understood by oll stokeholders thot
could be deployed in the event of technology foilure.

Where complementory mechonism hos to be deployed, the need should

be rotionolized ond publicly exploined. The hondlers should be correctly ond
thoroughly troined ond the Commission should be oble to trock the some ond
where need be, provide logs/records on the usoge of the some within procticol
timelines.

The KIEMS system ond kits should be demystified ond public trust ond confidence
in the system enhonced through open public scrutiny, testing of the system ond
kits, ond ossuronces on their functionolity. The system ond kits should be simple

to comprehend, utilize, monoge ond secure. The system should be verifioble,

ouditoble, effective ond efflcient in its tronsmission of results from vorious stotions.

Networks used for tronsmission of resulls should be oddressed beforehond
(mopping/ollocotion of network operotors), ond should be bosed on both
procticol ond logicol conclusions os opposed to mere gombling or convenience.
For exomple, o provider should not be ollocoted o zone where ihey cleorly lock
coveroge. The responsibilities of the soid providers should equolly be cieor. The

list of these providers ond the ollocoied zones should be gozetted for public ond
stokeholder oworeness.

The IEBC should further commit io greoter occountobility ond tronsporency in

relotion to the deployment ond operotion of its entire lT system ond infrostructure
for the elections. Ihis should include opening up fhe sysfem ond infrostruclure

ond ollowing occess, inspeclion, ond oudit by o/l slokeholders 'includ'ing politicol
porties ond independenf observers.

A record logs of individuols outhorized to operote fhe sysfem musl be kepi ot o//

times f or purposes of occou ntobility. ln this regord, they should odopt o wolerlight
flie server syslem with secure lP oddress system for ihe purpose of occounl
monogement protocol(s).Ihe lP oddress system shou/d be cleorly defined from
the very beginning ond shouid therefore hove o cleor line of commond on who

con occess, user ond purposes.
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c. Deoling wllh Advonloges of lncumbency

ELOG notes thot equolity of opportuniiy in elections is ochieved when there is o

level ploying field. This requires electorol slokeholders especiolly the IEBC to revisit

ond review the negotive impocts of incumbency especiolly ot the presidentiol

election level. Where necessory, the ,EBC should review the exisling legislotive,

odministrotive, ond policy fromeworks thot ollow politicol contestonls lo loke

odvontoge of incumbency during the e/ecfioneering period.

d. Electorol Legol Reforms ond Amendmenls lo Electorol Lows

While ELOG views electorol legol reforms os o progressive process. o number of

criticol lows ore yet to be implemented while others ore yet to hove legislotive

direction. The Election Compoign Finoncing Act (2013) wos suspended by the

courts in Jonuory, 201l. This wos o mojor clow-bock ond ELOG felt it wos o
deliberote effort by politicol octors to circumvent the ochievement of o foir ond

level environment for oll electorol contestonts. While the /ows ore now operolionol

os direcfed by the some courts, eff orts to ensure fhot such mischief is denigroted

shou/d be put in ploce.

More importontly, ihe /EBC ond Porlioment shou/d quick/y move to ensure fhe

operotionolizotion ond implementotion of the E/ecfion Compoign Finoncing Act

2013 through enoclmenl of necessory regulolions, guide/ines ond publicizing the

/ow. At the some time, Porlioment must move to ensure thot lows thot guoronlee

lhe 213 gender threshold ore in ploce. Justice deloyed is justice denied. lt is is

worrying thot seven yeors ofter the promulgotion of the 2010 Constitution, the

country still doesn't hove o fromework for guoronteeing thot not more thon two

thirds of the some gender ore elected into public office. While ELOG oppreciotes

efforts mode by the legisloture ond the civil society, the foct thot no fromework

exists renders the current porlioment unconstitutionol .The reolizotion of the gender

rule is geored lowords creoting o foter egolitorion society, which in itse/f is on

inlended oulcome of democrotic eiections.

ELOG olso observes thot the electorol cycle opprooch dictotes thot chonges to

the legol fromework begin immediotely ofter on election. While these chonges

moy toke time, ELOG recommends thot electorol lows should not be omended
within six months of on election. This will be in line with internotionol best proctices.

e. Cleor Fromework for Eleclorol Relorms

ELOG urges the IEBC to develop o cleor strotegy for initioting, monoging, ond
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implementing post-2O17 eleclorol cycle reforms. The IEBC should use its convening
power to corefully ond timeously monoge ond drive necessory ond purposeful

electorol reforms, which should include institutionol, odministrotive, ond technicol
reforms. This will require on open consultotive opprooch ond process thot brings

together oll stokeholders for o brooder buy-in ond ownership of the reforms.

f. Clority on lhe Eleclorol Comploints ond Dispule Resolulion Processes

ELOG observed thot while fromeworks for hondling electorol comploints ond
disputes were in ploce both for the porty nominotions ond the generol elections,

the process wos not very cleor to the contestonts ond the public. This tended to
odversely offect speciol interest groups such os women, youth ond PWDs.

ELOG recommends thot the IEBC, the Judiciory, the Politicol Porties Dispute Tribunol

(PPDT) ond other stokeholders should further review ond cleorly esioblish the
procedures for submitting electorol comploints, lodging electorol disputes, ond
the jurisdiction of the relevont odjudicoting bodies. Furthermore, the comploints
ond dispute resolution procedures should be consistently undertoken within

reosonoble timelines, tronsporently, with open public heorings, ond publicotion of
decisions ond reosons thereof .

g. fronsporent ond Predicloble Processes

While ELOG ocknowledges thot IEBC did unveil on elections colendor ond
operotions plon more thon o yeor to the elections, it is vitol to note thot eorly

strotegic, comprehensive ond consultotive plonning ond timely implementotion

of electorol octivities ore vitol lowords the reolizotion of peoceful, credible, free

ond f oir elections.

To ochieve this, there is need for continuous review, evoluotion, ond incorporotion

of lessons leornt throughout the electorol cycle. The need to ensure open,
predictoble, tronsporent, ond occountoble processes in plonning ond
implementotion including motters of procurement is olso very criticol.

ELOG therefore recommends thot o cleor electorol colendor for the next cycle
beginning with reforms shou/d be deve/oped by the IEBC in consu/tofion with oll

sfokeho/ders. Ihis shou/d be done very eorly in lhe new electorol cycle.

h. Cost of Eleclions ond Finonciol Audit
The cost of elections in Kenyo is omong the highest in the world. ELOG recommends
thot o detoiled, tronsporent, ond occountoble finonciol oudit be undertoken for
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the 20,l7 elections. IEBC should then toke meosures to review the cost drivers so

thot future elections con be cost effective ond offorded by Kenyons.

ELOG further colls for o detoiled, tronsporent, ond occountoble finonciol oudil

ond reporting for the 2017 elections so lhol Kenyons con ossess the volue for

money of the exercise. The oudit ond reporting should be done in o tronsporent

monner ond the reports rendered publicly.

i. Electorol Compolgns

ELOG observed thot the electorol compoign period wos divisive chorocterized

by hote, suspicion, violence, ond disregord of existing constitutionol bodies. lt wos

olso chorocterized by mony coses of vote buying ond o rise in foke news. This

odversely offected the speciol interest group of women, youth ond PWDs. Bosed

on our LTO reports, women bore the brunt of obuse ond intoleronce by politicol

opponents. These instonces creoted unnecessory tension ond intimidotion ocross

the country ond constitute electorol offences.

ELOG recommends thot politicol octors odhere to the code of conduct ond, in

cose of o breoch, stringent oction be token by the relevont bodies such os IEBC,

ORPP, DPP, ond NCIC.

As potentiol governments in woiting, politicol porties should declore cleor election

ogendo ond policy proposols to the electorote. Adverse compoigning should be

strongly condemned ond negotively profiled by medio ond civil society, omong

other stokeholders.

j. Porty Flnoncing

ELOG urges the Registror of Politicol Porties to convene oll the relevont stokeholders

in order to review the regime on porty finoncing so os to ensure o sense of equol

or equitoble treotment ond footing for porties. Cleor, open, tronsporent, ond

occounfob/e public f unding of porties tn promoting the principle of equolitY of

opportunity during elections os we/i os porty slrengthening is vifol.

k. Slokeholder Engogemenl ond Public Oulreoch

The IEBC's role is to monoge ond conduct elections on beholf of the stokeholders,

including citizens. Accordingly, the IEBC should odopl o prooctive consultotive

opprooch ihot ensures thot oll the stokeholders in the electorol process including

politicol porties, civil society, religious ond foith bosed orgonizotions, business
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communities, citizens ond observers ore odequotely involved ond regulorly
consulted.

The significonce of fostering close cooperotion ond sound prof essionol relotionships

with stokeholders need not be overemphosized os it is the bosis upon which the
IEBC con guorontee support for ond goodwill towords its policies, progrommes,

ond octiviiies. lt is olso the ground for enhoncing the IEBC's credibiliiy ond
strengthening stokeholders' confidence. ELOG therefore, recommends thot the
IEBC should invest in cultivoting on operotionol culture thot ollows for consultotive
processes, ond responsiveness ond sensitivity towords stokeholders os well os

greoier knowledge ond understonding of the stokeholders' power, influence,
expectotions. ond needs.

Public plotforms for diologue ond consensus building should olso be ovoiled to
enoble greoter ownership in order to build confidence ond legitimocy oround the
IEBC preporotory meosures, plonning, ond decisions for elections.

The IEBC should cultivote on open-door ond flexible policy thot con enoble it to
build stokeholder/public confidence, ond generote greoter occountobility ond
tronsporency. Their inodequocy often erodes ihe confldence ond trust of the
electorote, civil society, ond politicol porties in the electorol process ond in the
IEBC itself.

Ihe /E8C shou/d odopt o confinuous engogemenl policy ond opprooch thot
is more inciusive, structured, regulor, open, ond predictoble in relolion to the
electorol preporedness, the emerging cho//enges, ond the rneosures foken io
prooctively respond lo lhe cho//enges.

ln porficulor, /EBC shou/d sef up regulor themotic bosed engogements with
stokeho/ders to opproise progress in different electorolprocesses.

l. Volers Regislrolion

Credibiliiy of the voter register is criiicol to o free ond foir electorol process. To

oddress issues regording voter register credibility, IEBC should frrst come up with
stringent doto volidotion mechonisms thot ore properly preJested to eliminote
errors thot still exist in the register. Secondly, there is need for o mossive publicized

compoign to mobilize registered voters to ihoroughly inspect their detoils in the
register in order to updote records ond cleon up os mqny inconsistencies os
possible.
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Further, the Notionol Registrotion Bureou ond the IEBC should explore woys of
integroting civil registrotion ond voter registrotion, so thot when one is issued with

on lD cord he/she is outomoticolly registered os o voter. The IEBC should equolly

colloborote with the registror of births ond deoths to ensure the doto on deceosed

voters is shored on o timely monner to focilitote cleoning of the voters' register.

m. Troining ond Educotion

ELOG urges the IEBC to invest in continuous copocity improvement ond troining

of the commissioners, permonent ond temporory stoff bosed on internotionolly

recognized curriculum such os BRIDGE ond on-the-iob leorning through

benchmorking visits. Addifionolly, ELOG urges the IEBC to poy greoter ottention

in ensuring o secure environmenl for froining of ifs stoff ot locol /eve/, especio//y

during closely conlesied e/ecfions ond o highly chorged polilicol envtonment.

n. Recruilment of Eleclion Personnel

ELOG urges the IEBC to invest in timely recruitment of elections personnel ond

to undertoke such recruitment bosed on strict complionce with the loid down

lows ond regulotions. Furihermore, deployment of elections personnel should be
guided by the need to enhonce electorol integrity.

o. Voler/Civic Educolion

ELOG vouches for better plonning ond timely roll-out of civic ond voter educotion
progrommes ond octivities. This involves betier resourcing by government ond

other development portners, better leodership ond coordinotion by the IEBC,

ond stokeholders such os civil society. lt olso involves comprehensive, effective,

ond efficient roll-out through improved mopping, strotegic, ond inclusive

implementotion.

p. Focus on Speciol lnleresl Groups

ELOG observes thot offirmotive oction legislotion ond principles ore yet to be fully

odopted ond implemented in occordonce with Article 100 of the Constitution.

ELOG urges Porlioment to quickly enoct lhe required offirmotive oction legislotion

to focilitote inc/usive e/ecfions os envisioned in lhe conslilution. ELOG o/so urges

olher sfokeho/ders such os fhe /EBC, the ORPP, ond politicol porties to prooctively

ond strictly implement offirmotive oction princip/es ond poiicies during elections.

ELOG observed thot SlGs were odversely offected by lock of credible ond

tronsporent processes. Absence of o conducive ond level ploying field denied
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SlGs effective porticipotion in electorol processes. With specific reference to the
inclusion of PWDs, ELOG's eloborote recommendotions in 2013 (onnexed to this

repot) ore still opplicoble.

ll. Recommendofions lo Electorol Actors

o. IEBC - leodership ond Aulhority of the IEBC

ELOG urges oll stokeholders, especiolly politicions, to respect the leodership ond
outhority of IEBC. ln porticulor, ELOG emphosizes the speciol role ond outhority of
the IEBC cholrperson who, in the context of Kenyo's electorolregime ond proctice,

is oppointed ond operotes os "the first omongst equols" ond the spokesperson of
the Commission.

Similorly, the IEBC choirperson should olwoys demonstrote this leodership ond

outhority ond use it to wisely steer the Commission in ensuring thot its decisions ore

independent, tronsporent, occountoble, legol, ond guided by the best interests

of the notion.

b. Judlciory - A Jusl Dispule Arbiholion ond Resolutlon Process

Hoving mode on historic ruling in nullifying the August Bth Presidentiol Eleclions

where the supreme court ploced o high threshold on monogement of the

electorol process in respect to strict odherence to the low, the Judiciory should

consolidote this position forthwith in oll the electorol processes.

The Judiciory should olso enhonce citizens ond stokeholder confldence in its work

through consistent demonstrotion of its independence, neutrolity, ond importiolity.

c. Security Agenls - Creoting o Conducive Environmenl for Credlble Eleclions

Adequote security should be provided to ensure thot voters ond other stokeholders

ore protected during elections. Thorough troining of the deployed personnel on

how to cope with electorol processes should be undertoken.

Security ogents deployed during elections should olwoys remoin independent,

neutrol, ond importiol in the dischorge of their duties. They should olwoys

dischorge their duties with utmost professionolism, integrity, tronsporency, ond
oc cou nto bility.
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d. Politicol Porlies - Support lor Credible Processes

Due to the importont role the politicol porties ploy in elections, ELOG colls on

politicol porties to open up their processes to public scrutiny. This should be done by

publishing the members list, gozetting the polling stotions during nominotions, ond

publicly corrying out voter educotion progroms regording how their nominotions

would be conducted.

Porty members to desist from violence ond other electorol molproctices during

the porty primories. These colls were not odhered to ond the resulting confusion,

choos, intimidotion, ond violence during politicol porty primories were evident.

These impocted negotively on the porty primories ond, ultimotely, the generol

elections. Disciplinory mechonisms on erront porty members should be instituted

os o deterrence for such molproctices. Lost, politicol porties should koin their

ogents ond nominotion clerks before deployment to electorol underlokings.

e, Medio - Adherence lo the Code of Conducl

The independence ond importiolity of ihe medio is criticol in o democrotic society.

fhe medio sho uld, therefore oiwoys sofeguord its independence ond imporliolily in

e/eclions coveroge ond reporting while remoining sleodfosl in ils pub/ic wolchdog

ond humon righ ts defending roles. The coutionory opprooch odopted by some

medio outlets ond reporters during the 20.l7 elections undermined the medio's

wotchdog role during elections ond consequently eroded public confidence in

the medio.

The medio should not ollow po/iticions to use lheir p/otforms to spreod f eor, ethnic

hotred, ond despondency especiolly during on electorol period. Additionolly,

the medio shou/d work to enhonce tronsporency of the elections lhrough wide

coveroge of lhe elecforo/ process lhol begins with the pre-election ocfivities.

f. Civil Society - Susloined Vigilonce ond Supporl lo Eleclorol Processes

The civil society should be seen os neutrol octors interrogoting issues objectively

ond holding especiolly the politicol ond public outhorities occountoble. Where

civil society is seen to be portison especiolly during on electorol process. the

perception generolly odversely offects their integrity ond stonding in the society,

thus leoding to erosion of public confldence ond trust.
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Democrocy ond humon rights defending requires civil society to olwoys remoin

steodfost, vigil, ond demonding of occountobility from duty beorers regordless of
threots ond the diminishing civil society spoce.

ELOG recommends the need to build strotegic ollionces between different groups

os port of creoting positive synergy when engoging electorol motters.

g. lndependenl lnslllullons - Fidelity lo Constitulionol Mondole
ELOG colls upon independent institutions to olwoys mointoin fidelity to the
constitution ond other relevont lows in Kenyo in the dischorge of their mondotes.
This requires thot they remoin independent, neutrol, ond importiol in the dischorge

of their constitutionol ond legol mondotes ond most importontly they should

dischorge their mondotes effectively ond efficiently in the interest of the notion

ond without ony feor or fovour.

lll. Generol Recommendolions

o. Notionol Diologue - Politicol Problems Requlre Politicol Solutions

ELOG recommends thot o notionol diologue be convened to oddress o brood
ronge of sociol, politicol, ond economic issues offecting the country ond the
socio-politicol ond economic scors coused by the 201 7 electorol process.

ELOG especiolly recommends o brood bosed ond inclusive process thot should

hove o cleor ogendo ogreed upon by oll competing politicol octors ond the
brood civil society octors. The diologue process should omong other issues oddress

ond leod to sober decisions on the electorol system to oddress the shorp divisions

thot perenniolly emerge from the periodicol electorol contests.

b. Deollng with the Scors of lhe Violence
ELOG recommends thot the Office of the Director of Public Prosecution (ODPP)

speedily investigotes the numerous incidents of ossoult ond killing of civilions in

the run-up to, during ond ofter the Fresh Presidentiol Election. ELOG is concerned
thot no officiol report hos been issued by the outhorities so for, yet Kenyons in
generol ond the survivors, their fomilies, ond communities in porticulor should be
ossured thot the Stote does not condone violence committed by the police or

ony other person; ond thot the Stote will toke oll meosures necessory to punish

the perpetrotors.
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c. Respect for lndependenl lnslilullons

The Judiciory ond the IEBC come under o lot of ottock from both the Jubilee ond
NASA politicol coolitions. The Judiciory, by the government, for the nullificotion of
the Bth August presidentiol elections ond IEBC, by the opposition NASA, for going

on to conduct elections on the 26th October 2017. This not only undermined
their independence but olso contributed in the erosion of public confident in the

institutions. lt is imperotive thot independent institutions should be respected in

order for them to effectively dischorge their mondote.

ELOG recommends thot politicol octors desist from moking disporoging remorks

on independent instituiions ond where lhey ore oggrieved, they should follow the

due process of oddressing the roised concerns ond issues.

d. Toking Action on Eleclorol Offences

During the 201 7 electorol process ELOG noted flogront violotions of electorol lows

ond breoch of code of conduct by different octors including voters.

ELOG recommends thot IEBC, Office of the Director of Public Prosecutions ond

other enforcement ogencies be swift in responding to incidents of electorol

offences. This will oct os o detenence for future breoches bringing more sonity to
the conduct ond monogement of elections.

More resources ore olso required for this process to focilitote the outhorities

concerned to undertoke thorough investigotions ond qction.
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Appendix 1: ELOG 2017 Press Statements

A) Opening slolemenl on 8th August 2017 Generol Eleclion

8'h August 2017

OPENING, SET-UP OF POLLING AND INCIDENTS STATEMENT

Bockground

Ihe 2017 Elections will be the flrst one to be held on the 2"d Tuesdoy of August os

envisoged by the Constitution of Kenyo. The elections ore olso the second since
the promulgotion of the some Constitution. They hove olso been chorocterized
by o number of chonges to the electorol environment. Key omong ihese were
chonges to the Election Lows some of which impocted the process positively
while others hove hod the opposite effect. The other mojor chonge wos the
replocement of the entire teom of commissioners of the IEBC.

Eleclorql Observqllon

ln its bid to contribute to o credible, peoceful, free ond foir election, the Eleciions
Observotion Group (ELOG) hos deployed over 8000 observers ocross oll forty-
seven counties ond 290 constituencies. Out of these 1700 Porollel Vote Tobulotion
(PVT) observers were speciolly koined ond deployed to o notionolly representotive
rondom somple of polling stotions. The rest ore deployed to county representotive
somples in Busio, Meru, ond Noirobi counties. PVT is on odvonced Election
Doy observotion methodology which ollows ELOG to confidently comment
on the Election Doy ond tobulotion processes. ELOG's PVT will olso provide on
independent verificotion of the presidentiol results os well os the gubernotoriol
results in Busio, Meru, ond Noirobi, os onnounced by the IEBC.

The ELOG PVT observers observed the opening ond setup of the polling stotions
ond were required to send informotion on the process. This stotement is bosed on
Observotion ond lncident Reports flled os of I l:00 o.m. by ELOG observers. ELOG

hos so for observed the following:

Electlms
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Findings

Opening ond Set-up

o ELOG observers were properly permitted to observe in 98.4% of polling

stotions.

53.5% of the polling stotions notionwide opened on time. The remoining
stotions opened between 7:0Oom with some opening ofter 8:00om. This

is o deteriorotion from 2013 when 59.7% o'f the polling stotions opened on
time. Busio County reported o similor trend, however in Meru County 38%

polling stotions opened on time whereos 55.4% of polling stotions in Noirobi

County opened on time.

ln 99.6 % of polling stotions observed, the bollot boxes were shown to be
empty before being seoled. This is on improvement from 2013 when in
95.6% of the polling sioiions, bollot boxes were show empty before seoled.

a

a

a

a

a

ELOG observers reported thot in mojority of the polling stotions 99% hod
security officers present. This is consistent with 2013 when security officers
were present in 99 .6% of the stotions.

99.3% of polling stotions hod the Kenyo Integroted Elections Monogement
System (KIEMS) present. This is on improvement from 2013. Recoll thot in

20,l3, the Electronic Poll Book wos missing or molfunctioned in 8.0% of
stotions during the opening ond setup process.

A mojority of polling stotions 94.5% hod the requisite strotegic moteriols
(bollot boxes, bollot popers, IEBC stomp, indelible ink, copy of voter register

ond the Results Form 34A). This is o deteriorotion from 2013when99.4%
of polling stotions hod the requisite strotegic moteriols. ln 42% of polling

stotions, the voter register wos missing. For the County Somples:

o ln Busio, 91 .7% there were strotegic moteriols present, however in 6.5%

o copy of the voter register wos missing ond in 6.9% the bollot box wos

missing.

o ln Meru County, 93.5% of polling stotions hod strotegic moteriols
present, however in 4% o copy of the voter register wos missing.

o ln Noirobi county, 90.7% of polling stotions hod strotegic moteriols
present, however in 6A% o copy of the voter register wos missing.
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a ln 33,2% of polling stotions, the Presiding Offlcer wos o womon. Notobly,
in Noirobi County, 45.4% of polling stotions the Presiding Offlcer wos o
womon.

An ODM, WIPER or ANC porty ogent (representing the NASA coolition)
were present in 69.7% of oll the polling stotions. A deteriorotion from
combined doto of the some porties in 2013 when they were present in
87.9% of stotions.

o

A Jubilee Porty ogent wos present in79.1% of oll the polling stotions.
A deteriorotion from combined doto of the some constituent porties
2013 when they were present in90.0% of stotions.

Agents from other porties (not listed obove) were present in 45.3% ot
oll the polling stotions whereos in 7 4.8% there wos on independent
condidote ogent present.

Crltlcol lncldenls

So for ELOG hos observed criticol incidents during the opening ond setup of
polling stotions process:

Observers not permilted to occess po//ing stotions

Eorly this morning, some ELOG observers were denied occess into polling stotions
by Presiding officers who demonded for ooths of secrecy for observers ond
stomped IEBC letters. This is controry to the IEBC election observer guidelines ond
requirements for observers. A few observers olso hod their phones conflscoted
on orrivol to their ossigned polling stotions. ELOG wos oble to work closely with
IEBC offlciols both ot heodquorters ond in the constituencies to speedily resolve
the issues ond ensure observers goin occess bock into the polling stotions. We
commend the responsiveness ond efforts by senior IEBC officiols in resolving the
issues. ELOG notes thot this some confusion in credentiols required by different
presiding offlcers to focilitote observers into polling stotions olso wos o problem
in the 2013 elections. By the time of this stotement nine (9) of ELOG observers
hove still not been ollowed bock into their ossigned stotions. While commending
the speedy response from the heodquorters to the fleld stoff, ELOG colls upon
the IEBC to speedily resolve the pending coses ond ollow observers bock into
the polling stotions to enoble them observe the voting, counting ond tobulotion
processeS.

Lote Anivol of Polling moferio/s

ELOG olso observed lote onivol of moteriols to polling stotions ocross the country
with more coses reported in Meru. Of these, bollot popers were missing the most.

o

o
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Observers olso reported coses of deloyed opening of polling stotions os o result of
lote onivol by polling officiols ond subsequent deloys in setting up.

Whol Next?

ELOG will continue observing throughout the doy ond will be releosing some of its
key flndings on the voting process to the medio ond on sociol medio.

ELOG will issue o preliminory stotement on the conduct of the elections ot 10:00 om
on Wednesdoy, August gth 2017. This stotement will bring together our preliminory

flndings ond conclusions on the conduct of Election Doy. This will include ossessing

the closing, counting ond declorotion of results processes, such os the presence

of porty ogents during the counting, whether porty ogents sign off or refuse lo sign

off on results; os well os, the conduct of counting procedures. Soon thereofter,

ELOG onticipotes to issue its veriflcotion stotement of the presidentlol results ond
the three gubernotoriol results, thot is, Noirobi, Busio ond Meru. This will toke ploce
immediotely ofter IEBC officiolly onnounces/declores the finol results gubernotoriol

ond presidentiol results.

ELOG is committed to its mondote ond will remoin vigilont ond diligent in serving

Kenyons by comprehensively monitoring ond observing the electorol processes

ond providing timely, imporiiol ond objectlve reports ond recommendotions.

We toke this opportunity to congrotulote Kenyons forturning out eorly ond in lorge
numbers. We oppeol to them to exercise potience ond toleronce in spite of the
chollenges experienced with the process.

Moy God Bless You ond God Bless Kenyo Thonk You

Electlons Observolion Group
Jumuio Ploce, Lenono Rood,
I'i Floor P.O. Box 43874- 00100, Noirobi
Phone: 0711247181

Emoil: info@elog.or.ke Website: www.elog.or.ke
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b) ELOG Slolemenl on lhe Voling ond Counling Processes

9'h August 2017

PRE55 STATEMENT ON THE VOTING AND COUNTING PROCESSES

Over the lost I 7 hours, Kenyons ocross the country hove hod the opportunity to
cost their votes. By this morning, counting hod concluded in mony polling stotions
ocross the country. ELOG through iis eloborote network of over B, 000 stotionory
observers hos kept close vigil over the entire voting, closing ond counting processes

in oll of the 47 counties ond 290 constituencies. Yesterdoy, ELOG shored its findings
on the opening of the polling stotions process. We now wish to shore with Kenyo
our findings on the voting, closing ond counting processes bosed on reports from
ELOG's Porollel Vote Tobulolion (PVT) observers.

Deployment ond Observolion Melhodology

The Elections Observotion Group (ELOG) hos deployed over B, 000 observers
ocross oll 47 counties ond 290 constituencies. Out of these l, 700 Porollel Vote
Tobulotion (PVT) observers were speciolly koined ond deployed to o notionolly
representotive rondom somple of polling stotions. The rest ore deployed to county
representotive somples in Busio, Meru ond Noirobi counties. PVT is on odvonced
Election Doyobservotion methodologywhich ollows ELOG to confidently comment
on the Election Doy ond tobulotion processes. ELOG's PVT will olso provide on
independent verificotion of the presidentiol results os well os the gubernotoriol
results in Busio, Meru, ond Noirobi os onnounced by the IEBC.

Findings

Voling Process

The following ore ELOG's findings on the voting process:

o ln 99.3% polling stotions, bollot popers were stomped with the tEBC officiol
stomp before being issued. This is consistent with 2013 when bollots were
stomped in 995% of stotions.

o Voters' fingers were morked with ink in olmost oll of the polling stotions

Electlsns
Olrcnntbn
tilurp

@ 
w Itccnon5 observ,,tr(',] Grcup

) ottaarotton REpoRT: oNE couNTRy rwo ELEcroNs., MAN' vorcEs! L



a

(99 .3 %) . This is consistent with 20 I 3 where fingers were morked in 99 .9% of
stotions.

\n7.6%ot lhe stotions, the Kenyo lntegroted Elections Monogement System

(KIEMS) foiled to function properly. This is on improvement from 2013 when

electronic poll books molfunctionedin 54% of stotions.

ln 49.2% of polling stotions notionwide, some people (l to 25 people) or

mony people (greoter thon 25) were not permitted to vote. Mony of these

coses were os o result of voters going to the wrong polling stotion or voter

not verified in the KIEMS or voters not corrying lDs used ot registrotion. This

is consistent with 45.4% in 20,l3.

ln 41 .2% of polling stotions, mony people (i.e. more thon 25 per polling

stotion) were ossisted to vote. A mojority of those ossisted were women.
This morks on improvement from 201 3 when mony people were ossisted to
vote in 54.5% of stotions.

Of these stotions where people were ossisted in 2017, the ossisted voters

were not ollowed to hove o person of their choice helping them in 1 i.5%

of the polling stotions. This is o smoll deteriorotion from 20,l3 when, ossisted

voters were not ollowed to hove o person of their choice in 9.3% of polling

siotions.

The secrecy of the bollol wos not violoted in 91.7% of the polling stotions

(not including those ossisted to vote). This is on improvement from 2013,

when secrecy wos not violoted in 82.7%.

There wos o queue ot 5:00pm in 68.9% of polling stotions. Of those stotions

with o queue ot 5:0Opm, 95.3% were properly permitted to vote.

a

a

a

a

a

o |n99.6%of stotions, the bollot boxseolswere intoct before counting begun.

o ln 4.9% of stotions, one or more politicol porty ogents requested o recount
of the presidentiol bollots. This is o deteriorotion from 2013 when o recount
wos requested in only 2.8% of the polling stotions.

o For the closing ond counting process, on ODM, WIPER or ANC porty ogent
(representing the NASA coolition) were present in 84% ol oll the polling

stotions. ln stotions where they were present, the NASA ogent signed the
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Counllng Process

We hove olso concluded our onolysis on the counting process. The following ore

ELOG's findings on the closing ond counting process:
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a

a

declorotion of results for the presidentiol elections in 93.8% of these polling

stotions (os compored 1o94.9% in 2013).

For the closing ond counting process, A Jubilee porly qgent wos present

in 92.3% of oll the polling stotions. ln stotions where they were present,

the Jubilee ogent signed the declorotion of results for the presidentiol

elections in95.B% of these polling stotions (os comporedIo95.6% in 2013).

Agents for independent condidotes were present in 78.7% of oll the
polling stotions. ln stotions where they were present, the ogent signed the
declorotion of results for the presidentiol elections in 88.7% of these polling

stotions.

|n86.5% of the polling stotions, o copy of the Presidentiol Results Form (From

34A) wos publicly offlxed outside (os compored to 89% in 2013)

Crllicol lncidenls

A totol of 306 incidents were filed by ELOG observers throughout the course of
the doy of which 229 were confirmed. The most frequently reported incident
wos molfunctioning of the KIEMS, olthough mony coses of molfunctioning were
resolved by the IEBC in the course of the doy, shortoge ond mix up of bollot popers,
requests for recounts, postponement of counting to the following doy. However,
oll of these were isoloted incidents ond none of ihem occurred in lorge numbers.

ln Summory

From our observotions of the voting process it is cleor thot more effort needed to
be put into voter educotion ond provision of informotion to the public.

We remoin committed to our mondote ond will continue to be vigilont in

occurotely recording ond reporting the tobulotion process. As such, we would
like to reossure Kenyons thot through our work on the Porollel Vote Tobulotion, we
sholl be in o position to speok to the finol presidentiol election results ond the three
gubernotoriol results, thot is, Noirobi, Busio ond Meru os soon os the IEBC officiolly
o nnou nces/d eclores the flnol results.

Thonk You ond Moy God Bless Kenyo

Eleclions Observolion Group
Jumuio Ploce, Lenono Rood,

1'r Floor P.O. Box 43874- 00100, Noirobi
Phone: 0711247181

Emoil: info@elog.or.ke Website: www.elog.or.ke
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c) EtOG Verificotion Slotement

1 1th August 201 7

ELOG Verification Statement of the Official 2017 Presidential Results

Bockground

The Elections Observotion Group (ELOG) is o permonent notionol plotform

composed of civil society ond foith-bosed orgonizotions committed to promoting

citizen porticipotion in the electorol processes, through non-portison ond importiol

domestic observotion, ond objective reporting of elections.

ELOG hos closely monitored the pre-election environment processes since Morch
201 7. This entoiled deploying long term observers in eoch of the 290 constituencies
to observe ond report on the pre-election environment. ELOG's gool in collecting
this voluoble informotion is to enhonce the integrity of the election process ond to
contribute to o peoceful election.

For the purposes of Election Doy (E-Doy), ELOG deployed 8,300 observers ocross oll

47 counties ond 290 constituencies. Of these 1,703 Porollel Vote Tobulotion (PVI)

observers were speciolly troined ond deployed to o notionolly representotive

rondom somple of polling stotions ond three (3) county somples in Busio, Meru ond
Noirobi counties. ELOG will issue seporote stotements summorizing the findings for

eoch county onolysis.

PVT is on odvonced E-Doy observotion methodology which ollows ELOG to
confidently comment on the E-Doy ond tobulotion processes. ELOG's PVT. thus,

provides on independent veriflcotion of the presidentiol results os well os the
gubernotoriol results in Busio, Meru, ond Noirobi os onnounced by the IEBC.

PVT involves deploying highly troined, occredited observers lo o representotive

rondom somple of polling slotions to ossess the conduct of the opening, voting
ond counting processes os well os to verify the officiol vote count. Unlike exit polls,

PVT does not involve observers osking voters for whom they voted. PVT observers

observe oll the processes in sompled polling stotions ond, finolly, record the offlciol
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figures os onnounced by the presiding officers ot the sompled polling stotions. The

offlciol vote counts from the representotive rondom somple of polling stotions ore
then subjected to rigorous integrity checks ond onolyzed to drow proiections.

ELOG successfully conducted o PVT for the 2010 referendum on the Constitution
os well os for the 2013 Generol Elections. PVT hos been successfully opplied in

other Africon countries such os Nigerio (201 I ond 2015), Ghono (2008, 2012 ond
20l6), Molowi (2009 ond 2014) ond Zombio (2008,2012,2015 ond 2016).In most
instonces, PVT helped to reduce tensions in the tollying process by providing ropid
independent ossessment of the opening of polls, voling ond counting processes.

The Conlexl

As indicoted obove, ELOG deployed o robust long term observotion mission which
highlighted o number of issues:

Voler Educolion: The ELOG LTO reports consistently indicoted thot voter educotion
wos not comprehensively undertoken in oll the constituencies in the country.
Deployment mopping reporls showed scont voier educotion provision in fringe
oreos such os the northern counties. Disoggregoted doto shows thot educotion
torgeting women, people living with disobilities (PWDs) ond youth wos improved
from 2013 however thot torgeting PWDs wos the lowest. This portiolly exploins the
confusion creoted by lock of odequote informotion on e-doy thot, omong other
things, sow mony voters end up not voting os o result of going to the wrong polling

stotions.

Voler Regisholion: Whilst ELOG iniended to oudit the voter register well before
ihe elections, the some wos not possible since it only occessed the register ofter
the verificotion process ond when it wos olreody certified. ELOG, however,
pronounced itself to the report thot wos produced by KPMG, the ouditing firm
oppointed to ossess the list. ELOG roised o number of issues thot hod been flogged
by KPMG but which hod not been oddressed by IEBC when moking omendments
to the register. These issues ond others identified through the observotion of the
voter verificotion process roise criticol integrity questions on the register. However,
without the conduct of its own independent oudit which would cotegoricolly
estoblish ony glitches, ELOG could not outhoritotively speok to the concerns.

Politicol Porty Nominolions ond Compoigns: ELOG noted thot oll the mojor
politicol porties conducted shombolic nominotions in April this yeor. Thot soid,

our observotion of the compoign process wos indicotive of o much colmer
environment despite isoloted but looded incidences of hote speech, intimidotion
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ond violence. Of porticulor concern to ELOG wos the torgeting of the women

ospironts for obuse consistently through-out the reporting period.

On the brooder compoigns, it wos unfortunote thot the implementotion of the

low thot wos oimed ot reguloting compoign finoncing, the Election Compoign

Finoncing Act 2013, for oll ospironts wos suspended.

During the LTO observotion period, ELOG noted ihe formotion of militio in o
number of constituencies (5%) during the porty primories. lt is our hope lhot oll

the stokeholders in the electorol process will work to ensure thot peoce prevoils

through the remoinder of the electorol process.

Elecllon Doy Process

Openlng ond Setup

The opening ond set up processes wos chorocterized by deloys in opening some

stotions ond delivery of moteriols. However, in mony stotions this exercise went

well without hitches. The mojor highlights of the exercise were os follows;

r ELOG observers were properly permitted to observe in 98.4% of polling

stotions.

c 53.5% of the polling siotions notionwide opened on time. Of the remoining

stotions, most opened between /:00 om ond 8:00 om, with some opening
possed 8:00 om. This is o deteriorotion from 2013 when 59.7% of the polling

stotions opened on time. At the county level, Busio reported o similor

trend. However, in Meru only 38% of the polling stotions ocross the county

opened on time; whereos 55.4% of polling stotions in Noirobi County

opened on time.

o 99.3% of polling stotions hod the Kenyo lntegroted Elections Monogement

System (KIEMS) present. This is on improvement from 2013. Recoll thot in

20,l3, the Electronic Poll Book wos missing in8.O% of stqtions during the

opening ond setup process.

Votlng

Our findings noted thot the voting process generolly went smoothly ocross the

country with isoloted incidences reported os indicoted below:

o \n7.6% of Ihe stotions, the Kenyo lntegroted Elections Monogement System

(KIEMS) foiled to function properly. This is on improvement from 201 3 when

electronic poll books molfunctionedin 54% of stotions.
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a ln 49.2% of polling stotions notionwide, some people (l to 25 people) or
mony people (greoter thon 25) were not permitted to vote. Mony of lhese
coses were os o result of voters going to the wrong polling stotion, voters
not verified in the KIEMS or voters not corrying lDs used ot registrotion. This

is consistent with 45.4% in 2013.

ln 4l .2% of polling stotions, mony people (i.e. more thon 25 per polling
stotion) were ossisted to vote. A mo.jority of those ossisted were women.
This morks on improvement from 2013 when mony people were ossisted

to vote in 54.5% of polling stotions. There wos o queue ot 5:00pm in 68.9%

of polling stotions. Of those stotions with o queue ot 5:OOpm, 95.37owere
properly permitted to vote.

a

These figures ore not stotisticolly significontly different from one onother due to
morgins of error.

Closing ond Counling

On the closing ond counting process, our findings indicoled os follows:

o An ODM, WIPER, ANC or Ford Kenyo porty ogent (representing the NASA

coolition) were present in 84% of oll the polling stotions. ln stotions where
they were present, the NASA ogent signed the declorotion of results for
the presidentiol elections in 93.8% of these polling stotions (os compored
1o94.9% in 2013).

o For the closing ond counting process, o Jubilee porty ogent wos present
in 92.3% of oll the polling stotions. In stotions where they were present,

the Jubilee ogent signed the declorotion of results for the presidentiol
elections in 95.8% of these polling stotions (os compored Io 95.6% in 2013).

o Agents for independent condidoles were present in 78.7% of oll the
polling stotions. In stotions where they were present, the ogent signed the
declorotion of results for the presidentiol elections in 88.7% of these polling
stotions.

o ln 86.5% of the polling stotions, o copy of the Presidentiol Results Form (From

34A) wos publicly offixed outside (os compored lo 89%in 20131

EIOG 20] 7 PVT Resulls ond Flnol Turnoul

ELOG hos received, verified ond onolyzed observotion reports from 98.9% of its

PVT Observers trom 1,692 polling stotions. These observers orrived ot their ossigned
polling stotions ot 5:30 om ond remoined there throughout voting ond counting
until the results for the presidentiol elections for the entire polling stotion were
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onnounced ond posted. As port of the PVT, observers reported the offlciol results

os qnnounced by the election officiols for sompled polling stotions vio coded text

messoge using their mobile phones.

ELOG wishes to note ond to remind oll Kenyons thot the IEBC is constitutionolly
mondoted to onnounce ond declore the fno/, offcio/ results of the elections.
ELOG's PVT estimotes ore consistent with the IEBC's officiol results for lhe 2017

presidentiol election.

Below ore the ronges projected by the ELOG PVT for eoch of the condidotes.
These ronges ore determined by the PVT estimotes ond the morgins of error. Given

our ossessment of the Election Doy process ond thot IEBC figures ore within the
projected ronges, the PVT con corroborote ihe offlciol result for eoch condidote.

MoE

Odingo Roilo

Nyogo Joseph
Williom Nthigo

Dido Mohomed
Abdubo

Aukot John Ekuru

Longoggy

Koluyu Jopheth
Kovingo

Mwouro Michoel
Woinoino

54.0%

44.9%

0.4%

l

0.2%

0.1%

1.9%

1.9%

I

o.1%

0.t%

0.1%

56.O7

46.97

o.3%

54.3%

44.7%

0.3%

o.2%

Lower
Iimit

43.0%

o.1%

Upper
timit

0.2%

o.2% o.6% 0.3%
1

o.1% o.3%

t-
o.1% 0.1%

0.t%

0.0% o.1%

o.0% 0.2% 0.1%

0.o% 0.1%JlrongoShokhologo 0.1%
Khwo

Turnoul

The PVT projection for finol turnout is 77.4% with o morgin of error of +/- 0.5%.

ReJecled

The PVT projection for the finol rejected bollots is 0.6% with o morgin of error of
+/- 0.1%.
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ln Conclusion

Hoving observed the electorol process over o period of time, it is cleor thot while
we hove mode strides in electorol reforms, the country still hos o lot of work to do.
Some of the issues thot need to be oddressed quickly to improve the integrity of
our elections include:

l. Ensuring the integrity of the Voter Register - cleoning is still needed on the
register considering the unotiended detoils even ofter the releose of the
KPMG oudii report.

2. Provision of consistent civic ond voter educotion (os provided by the
Constitution) to ensure thot voters ore well informed of their rights ond
responsibililies.

3. Punishing electorol offences ond ensuring enforcement of code of
conduct for politicol porties.

4. Ensuring consistent tronsporency. inclusive porticipotion ond occess to
informotion by the IEBC ond the other ogencies concerned with election
monogement.

5. Ensure thot oll polling stotions hove odequote lighting ond ore physicolly
occessible to PWDs ond the elderly.

6. Ensure the implementotion ond enforcement of the compoign finonce
regulotion ond other electorol lows to ovoid on undue odvontoge to the
incumbents.

7. Ensure thot the results tronsmission process is cleor ond understondoble to
oll stokeholders.

As we work on strengthening our democrocy ond reolizing ihe goins enshrined
in the Constitution of Kenyo 2010, let us remember thot elections ore olso obout
lhe future. Elections ore obout the pledges thot we ore moking for this country,
os politicions. os duty beorers ond os citizens lhot we reolize the ospirotions for
oll Kenyons for government ond notion bosed on the essentiol volues of humon
rights, equolity, freedom, democrocy, sociol .iustice ond the rule of low

Thonk You ond Moy God Bless Kenyo

Eleclions Observotion Group
Jumuio Ploce, Lenono Rood,
I'i Floor P.O. Box 43874- 00100, Noirobi
Phone: 0711247181

Emoil: info@elog.or.ke Website: www.elog.or.ke
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d) ELOG slolemenl otler Eleclion Nullificotion by the Supreme Courl

1 lth August 2017

ELOG Statement on the Supreme Court Decision

lntroduclion

On Fridoy, l" september 2O17,Ihe Supreme Court of Kenyo (SCOK) onnulled

the results of the presidentiol elections held on 8rh August 2017, onnounced ond

declored by the lndependent Electorol ond Boundories Commission (IEBC) on

the llrh August 2Ol7.ln o londmork ruling, the SCOK onnulled the presidentiol

election on three grounds: firstly. the elections were not conducted occording to

the principles loid down in the constitution; secondly, IEBC committed illegolities

ond irregulorities in monoging the process; ond, finolly, IEBC neglected its

responsibilities in dischorging its strotegic obligotions under the low.

Commenl on the rullng by SCok on The Presidenliol Eleclion

The Elections Observotion Group (ELOG) louds the bold decision token by the

Supreme Court of Kenyo (SCoK). Hoving consistently observed the electorol

processes closely for the lost eight months ond shored findings consistently,

the ruling gives Kenyons ond the concerned institutions onother opportunity to

conduct elections thot will be credible, free ond foir ond in occordonce with the

lows of the country.

EtOG PVT Projection ond Eleclion Melhodology

ELOG gove its lost stotement on l21h August 2017.The stotement outlined the

observers' findings on the e-doy processes ond projected the presidentiol result

tollies. ELOG notes thot the projection hos elicited o lot of reoctions both positive

ond negotive especiolly becouse they compore fovorobly with the officiol results

onnounced by IEBC.

ELOG tokes this opportunity to inform Kenyons thoi the PVT is o proven scientiflc

methodology of projecting the outcomes of elections results worldwide. This hos

been done in Molowi, Zombio, Nigerio Ghono ond the Philippines omong others.
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The PVT uses officiol results from the polling stotions os obtoined by speciolly troined
observers who send the informotion directly to the ELOG Centre for onolysis. This

informotion is further volidoted by verifying the some using the officiol results forms
collected by observers from the polling stotions. lt is on the bosis of this thot ELOG

mode its projections.

Over ond obove the l, 700 PVT observers, ELOG deployed oiher over 5,000
stotionory observers to oll the l, 450 words in the country who filed reports thot ore
still being onolyzed.

ln the just concluded election for instonce, ELOG could not pronounce itself
to the results tronsmission process ond the electronic processing of doto since
it wos beyond the scope of the observotion tool. Our e-doy reports oddressed
themselves to the polling doy octivities which included the opening, voting,
closing ond counting processes.

However os stoted obove ond hoving observed the pre-election ond the
immediote post-election environmenl, ELOG stoted thot it wos premoture to moke
on evoluoiion on the credibility of the elections. lt further recommended thot
queries thot hod been roised both on the tronsmission of results ond the ovoiling
of the prescribed sconned results forms to the public be oddressed by the IEBC.

We olso odvised thot ony disputes emonoting from the process be odjudicoted
through the courts.

Preporolions for lhe lresh Presidenliol Eleclion

While we owoit the comprehensive report of the SCOK verdict, there is o cleor
indicotion from the ruling thot will require oll electorol processes be firmly premised
on the constitution ond legol provisions, tronsporency ond verifiobility. Further,
IEBC will be required to properly ottend to its obligotions both in the monogement
of the election operotions but olso in engogement with stokeholders on the some.

Going forword, we oppeol to IEBC to immediotely shore o cleor fromework on
the conduct of the presidentiol re-run within the shortest time possible. We olso
oppeol to the politicol contestonts to conduct their compoigns peocefully ond
odhere to the electorol code of conduct ond refroin from brinkmonship ond
coreless rhetoric thot could creote tensions in the country in the run-up to the
new elections. ln this regord, ELOG tokes greot exception with the utteronces of
politicions thot hove cost ospersions on the SCOK ruling ond the work of observers.
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e) ELOG Opening Stotemenl on Fresh Presidenliol Election

26'h August 20'l 7

Statement on the Repeat Presidential Election Pre-Election, Opening,

Set-Up of Polling and lncidents

Bockground

October 26\h 2017 is the doy Kenyo conducted o fresh presidentiol poll ofter the

Supreme Court of Kenyo nullifled, on the 1" September 2017, the initiol Presidentiol

results of the elections held on August ltt'2017. This followed o successful election

petition by the opposition NASA ollionce ogoinst the declorotion on I 1'n August

2017 of Uhuru Kenyotto of Jubilee Porty os the president elect by IEBC. The court

cited irregulorities ond illegolities in the conduct of the elections ond directed o
fresh poll conducted within the provision of the constitution.

The Supreme Court directed thot fresh elections be conducted within o

period of sixty doys of the onnulment. ln turn, the IEBC flrst declored October

l7'n os the new dote for the fresh presidenliol election only to revise the dote

to October 26fn. Since then, lhe country hos experienced o most fluid electorol

ond politicol environment ever. From scothing ottocks on the Judiciory to

conditions on irreducible minimums to IEBC issued by NASA, Kenyons eventuolly

sow the withdrowol of the NASA presidentiol condidote, the onset of onti-IEBC

demonstrotions followed by brutol response by the stote through instonces of

police brutolity ogoinst mony, including university students. More legol oction led

to the inclusion of other presidentiol condidotes in the fresh poll thot hod eorlier

been uniloterolly excluded from running by IEBC. The IEBC hos olso been ot the

centre of internol bickering, politicking ond confusion with revelqtions of seeming

compromise of its independence, numerous electorol litigotions ond politicol

brinkmonship leoding to the resignotion of Commissioner Dr. Roselyn Akombe ond

the odmission by the IEBC Choir Wofulo Chebukoti thot he could not guorontee

o credible election.
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Compounding the unfolding dromo within the Commission ore the recent
hoppenings ot the Supreme Court where Judges foiled io show up for o
scheduled petition thereby rendering the petition null due to lock of quorum. The

consequence of this hos fed into o growing crisis in politics ond politicol porties

leoding to widening polorizotion of the country.

It is this polorized environment thot forms the bockdrop for the fresh presidentiol

elections thot begon this morning.

Eleclorol Observollon

ELOG hos subscribed to the inlernotionol eleciion observotion ond monitoring
stondords which demond thot observers remoin non-portison, importiol ond
politicolly neutrol in ossessing ond evoluoting electorol processes in the country
os well os to conduct election observotion ond monitoring for the benefit of the
country. Additionolly, ELOG is olso guided by porogroph l0 of the DOGP which
notes thot:

Ihe decision by citizen orgonizotions lo observe ondlor monitor on
e/ection or ony elemenl of it does not indicole thof the orgonizotions
either presume the e/ecfion process fo be credible or to lock credibility

ELOG's observotion of the October 26,201/ presidentiol election is thus premised

on the principles thot non-portison, election observotion ond monitoring by
citizen orgonizotions seeks to evoluote the process ond its elements occurotely,
importiolly ond os systemoticolly os proclicoble in order to properly chorocterize
processes occording to notionol legol requirements ond opplicoble internotionol
obligotions ond commitments.

ELOG constituency supervisors hove been observing ond reporting on the
immediote pre-election environment ocross the country. For Election Doy, ELOG

hos deployed /66 observers to o representotive somple of polling stotions in the
country excluding Nyonzo ond Western where it wos felt thot security of the
observers wos ot risk. ELOG will report ond process doto from the polling stotions

observed. ELOG will not proiect results os hos previously done. In oddition, ELOG

hos deployed 215 constituency supervisors to oid the polling stotion observers ond
ossess the security environment. There ore olso onother 730 generol observers

deployed to polling stotions ond 430 observers to constituency tollying centers.
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Although our deployment hos token concern of ihe security situotion in the

country ond therefore not comprehensive, we trust thot the informotion collected

from oll the observed polling stotions will offer useful insights into the process during

Election Doy.

Our observers in 766 sompled polling stotions observed the odherence of the

opening ond setup of the polling stotions process. This stotement is bosed on

Observotion ond lncident Reports flled os of I l:30 o.m. by ELOG observers.

Openlng ond Sel-up

o ELOG observers were properly permitted to observe in 99.5% of polling

stotions observed.

o ln 93.0% of polling stotions observed, there were or more polling stotion

officiols present.

o 80.7% of ihe polling stotions observed opened on time. The remoining

siotions opened between 7:OOom with some opening ofter 8:00om.

o ln 99.9 % of polling stotions observed, the bolloi boxes were shown to be

empty before being seoled.

o ELOG observers reported thot mojority of the polling stotions observed,

98.6%, hod security officers present.

o 99.7% of polling stoiions observed hod KIEMS devices.

o A mojority of polling stotions observed (97.8%) hod the requisite strotegic

moteriols (bollot boxes, bollot popers, IEBC stomp, indelible ink, ond the

Results Form 34A).

o ln 36.0% of polling stotions observed, the Presiding Officer wqs o womon.

o A Jubilee porty ogent wos present in 82.6% of oll the polling stotions

observed. Agents from other porties (not listed obove) were present in

2.8% of oll the polling stotions observed.

o ln 16.4% of oll the polling stotions observed, there were no porty ogents.
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Criticol lncidenls

So for ELOG hos observed criticol incidents during the opening ond setup of
polling stotions process:

Violence, intimidotion, or horossmenl

ln Momboso, Nyoli constituency, on ELOG observer wos horossed ond beoten
by unknown ossoilonts on his woy to his ossigned polling stotion, preventing him
from corrying out his duties. ln the some constituency, onother observer wos

threotened by o group of young men of oround 5:30 o.m. while she wos on o
bodo bodo heoded to her ossigned polling stotion. They threotened to deol with
her in cose she returned to the polling stotion. She defied their orders ond returned
to the polling stotion on hour loter ond reported thot it hod been opened but wos

unoble to complete her observotion role due to the intimidotion.

ln Ruoroko Constituency, on observer wos beoten ond robbed of her observotion
moteriols by o group of young men who hod borricoded o rood. She wos rescued
by officers from the Ruoroko Adminiskotion Police Comp.

ln Olympic Primory School, Kibro Constituency, ihe occess gote wos bonicoded
with building blocks ond voters were ossoulted os they tried to occess the polling

stotion. People were olso reportedly blocked from leoving iheir homes to go ond
vote. The protestors olso threotened to burn ony polling moteriol brought to the
stotion ond stoned the police who ottempted to disperse them.

lncidenls of Dlsrupled Voting

In Trons Nzoio, ot Motisi Cottle Dip Polling Stotion, voting wos disrupted by o group
of young men ot oround 8:30 o.m. who ottocked IEBC officiols with stones. The

police however intervened ond voting resumed.

Nexl Sleps of lhe EIOG Observotion Process

ELOG will continue observing throughout the doy ond will releose some of its key

findings on the voting process to the medio. ELOG will issue o preliminory stotement
on the conduct of the elections on Fridoy, October, 2017. This stotement will

summorize our preliminory flndings ond conclusions on the conduct of Election
Doy Processes. This will include ossessing the closing, counting ond tronsmission of
results processes.
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ELOG onticipotes to issue its finol stotement of the presidentiol elections within

reosonoble time ofter the finolizotion of the presidentiol election results tobulotion

process.

ELOG is committed to its mondote ond will remoin vigilont ond diligent in serving

Kenyons to comprehensively monitor ond observe the electorol processes ond

provide timely, importiol ond objective reports ond recommendotions.

Due to the reported incidences where observers been torgeted, we oppeol

to Kenyons to desist from horossing or intimidoting observers os they conduct

their service to the country. Observers ore non-portison ond work to promote

tronsporency ond occountobility in the process.

Moy God Bless You ond God Bless Kenyo Thonk You

Eleclions Observolion Group
Jumuio Ploce, Lenono Rood,
I'r Floor P.O. Box 4387 4 - 00100, Noirobi
Phone: 0711247181

Emoil: info@elog.or.ke Website: www.elog.or.ke
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F) EIOG Slolemenl on 27lh October 2017

27th August 2017

TO VOTE OR NOT

Statement on the Voting, Closing and Counting of
the Fresh Presidential Election

Yesterdoy, Kenyons ocross the country hod the opportunity to cost their votes once
ogoin during the fresh presidentiol election. This wos on extroordinory election. The

process wos chorocterized by boycotts from o lorge constituency in the country
ond generolly registered low turnout. The lndependent Electorol ond Boundories

Commission (IEBC) in o stotement issued by its choirperson, postponed elections
in four counties; Sioyo, Migori, Kisumu, ond Homoboy, citing security concerns
for their stoff ond moteriols. New eleciions for these counties ore scheduled for
Soturdoy, the 28fh October 2017.

The repeot presidentiol election hos considerobly omplified the divisions in Kenyo's
society ond body politic. Consequently. it will be on uphill tosk bringing Kenyons lo
embroce notionhood ond live os one people. The repeot election hos olso so for
witnessed the loss of more thon seventy lives, over sixty coses of sexuol violence,
scores of injuries ond the destruction of millions of shillings worth of property. Most

of the deoths hove resulted from violent confrontotion between protesters ond
security forces. There ore olso ollegotions thot militio groups ond other vigilontes
could hove been responsible for o smoll portion of the deoths. Ultimotely, it is the
responsibility of the stote to protect citizens ond their property.

ELOG through, the deployment of 1,773 lteld observers deployed in 215 out of
the 290 constituencies, hos kept close vigil over the entire voting process. This

stotement is bosed on Observotion ond lncident Reports filed os of 9.30 o.m. by
ELOG's somple bosed observers.
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ln our opening stotement on 26th October, 2017, we shored our frndings on the

opening process in the polling stoiions thot ELOG wos oble to occess. While it

wos indicotive thot mony of the polling stotions hod opened in time ond hod

the requisite strotegic moteriols, it wos olso cleor from other field reports thot in

mony ports of the country there wos very little octivity in respect to opening ond

voting processes. This wos lorgely ottributoble to the election boycott by the NASA

coolition ond insecurity.

lncident reports on bonicoded polling stotions were received from ports of Noirobi

ond Momboso. ln o number of oreos, our observers were borred from occessing

polling stotions. This hoppened in Kibro, Ruoroko ond Nyoli.

It is evident from the observotion process thot the exercise wos chorocterized by

tension, voter opothy, boycott ond insecurity in some ploces which oppeor to

hove informed the IEBC's decision to postpone voting in Sioyo, Homoboy, Kisumu

ond Migori by IEBC due to security concerns.

Deployment ond Monlloring Methodology

ELOG deploye d 1 , 773 observers in oll the 2 I 5 constituencies with the exception of

constituencies in Sioyo, Migori, Homoboy, Kisumu, Kisii, Nyomiro, Busio, Bungomo,

Kokomego ond Vihigo counties due to security concerns.

The following ore ELOG's findings on the voting process:

o ln99.6% polling stotions, bollot popers were siomped with the IEBC officiol

stomp bef ore being issued.

o ln 4.8% of the stotions, the Electronic Voter ldentiflcotion Devices (EVlDs)

f oiled to function properly.

o ln 28.8% of polling stotions observed, some people (i.e., I to 25) or mony

people (greoter thon 25) were not permitted to vote.

o ln 57 .8% of the stotions observed, ot leost one person wos identified

olphonumericolly not biometricolly by the KIEMS device.

o ln 15.7% of polling stotions, mony people (i.e. 25+) were ossisted to vote. A

mojority of those ossisted were women. Out of these stotions where people

were ossisted, the ossisted voters were not ollowed to hove o person of

their choice (ond not o presiding officer) helping them in 3%.
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The secrecy of the bollot wos not violoted in 86% o'f the polling stotions (not

including those ossisted to vote).

There wos o queue ot 5:00 p.m. in 45.9% of polling stotions. Of those stotions
with o queue ot 5:00 p.m., 91 .97" were properly permitted lo vote.

Our observers reported thot there wos o print out of the doto contoined
in KIEMS which wos used to verify voter informotion. This wos not present

during the Bth August Elections.

Counllng Process

We hove olso concluded our onolysis on the counting process. The following ore
ELOG's findings on the closing ond counting:

|n99.1 % of the stotions observed the bollots box seols were intoct before
counting begon.

ln 1 .7% of stotions observed one or more politicol porty ogents requested
o recount of the presidentiol bollots.

For the closing ond counting process, o Jubilee porty ogent wos present

in 94.8% in the polling stotions. ln stotions where they were present, the
Jubilee Porty ogents signed the declorotion of results for the presidentiol

elections.

ln 95J% of the polling stotions o copy of the presidentiol results Form 34A
wos publicly of fixed oulside.

ln 99.6% of the polling stotions observed, the presiding officer properly

signed the presidentiol results Form 34A.

ln 99.7% of the polling stotions observed, the presiding officer stomped
the presidentiol results Form 34A with the offrciol IEBC stomp. ln 94.8%

of the stotions, observers witnessed the presiding offlcer scon ond send
the presidentiol results Form 34A through the KIEMS kit ond receive o
confirmotion messoge.

Crilicol lncidents

A number of incidents were received from ELOG observers throughout the course
of the doy, key omong them were:

a

a

a

a

a

a

a

a

a
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Opening of Polling Sfolions

By l1:00 o.m. four polling stotions in Kibro hod not opened; these ore Joseph

Kong'ethe Primory, Holy Trinity, Olympic Primory School ond Lindi Mosque. ln

Budolong'i Constituency, Osieko polling stotion did not open ot oll following

the burning of oll polling moteriols ond choos coused by protesters. ln Musondo

Wqrd, Mumios West Constituency, bollot moteriols were destroyed ol Ugono ond

Buyundo polling centres hence the centres were never opened for voting.

Attock on Observers. Horossmenl ond lntimidotion

ln Ruoroko Constituency, on ELOG Observer wos ottocked by o group of ormed
protesiers. ln Nyoli constituency, on ELOG observer wos horossed ond beoten

by unknown ossoilonts on her woy to the polling stotion. ln Kilifl North, there wos

o group of people destroying the houses of those who ottempted to vote. ln

Long'oto Constituency St. Jude Church polling stotion, voters were pelted with

stones by unknown people scoring them owoy from voting. ln Teso South, Obekoi

Primory School Polling Centre, two men mosqueroding os voters unleoshed bees

on unsuspecting police officers.

ELOG will be collecting oll Presidentiol Results Forms (34As ond 34Bs) from the

sompled polling stotions thot our observers were stotioned. These forms will then

be compored with the forms thot IEBC will be posting forms site (https://forms.

iebc.or.ke/).

It is cleor from the observotion findings thot there were mixed outcomes in the

voting process. In the moin opposition strongholds, very little octivity wos recorded

in the stotions with mony keeping owoy. ln Jubilee Porty strongholds the voting os

expected wos chorocterized by good turnouts ond long queues.

Going Forword

ELOG therefore recommends os follows;

1. On police brutolity

We remind the Minister for lnterior, the Inspector Generol of Police ond the

Notionol Police Service thot their primory role is to serve ond protect Kenyons. The

Policing Protocols ond Code of conduct should be ovoiled publicly ond odhered

to strictly. The Constitution of Kenyo remoins in force ond must be followed.
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We urge the lndependent Policing Oversight Authority (IPOA) ond the Director

of Public Prosecution to olso ensure swift oction is token os per their mondotes.

Kenyons, survivors, their fomilies, ond communities should be ossured thot
the stote does not condone violence committed by the police or ony other
person, ond will toke oll meosures necessory to end impunity for ihese violotions.

2. On the ongoing e/ecfion

The IEBC must provide cleor ond timely informotion to the public on how they will

conduct postponed election in Homoboy, Kisumu, Migori, ond Sioyo counties.

3. On notionol cohesion

In August 2010 when Kenyo promulgoled our Constitution, os Kenyons, we

declored thot we were proud of our ethnic, culturol, religious ond politicol diversity.

We osserted thot we were determined to live in peoce ond unity os one indivisible

sovereign notion.

As olreody observed, this election hos been very divisive. ELOG os o diverse citizen
plotform, notes thot despite the outcome of this election; there is need for urgent,

inclusive diologue led by Uhuru Kenyotto ond Roilo Odingo os soon os possible.

This will not only oddress the politicol imposse but olso stort to pull Kenyo bock
together to ensure politicol, economic ond sociol inclusion ond cohesion.

"ln the momenl of crisis, lhe wise build bridges ond the foo/ish bui/d doms." Africon

Proverb

Thonk You ond Moy God Bless Kenyo

Eleclions Observolion Group
Jumuio Ploce. Lenono Rood.
l'l Floor P.O. Box 43874- 00100, Noirobi
Phone: 0711247181

Emoil: info@elog.or.ke Website: www.elog.or.ke
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G) ELOG Finol Slolemenl on Fresh Presidenliol Elections

1't November 2017

HAVE KENYANS SPOKEN?

Elog Statement on October 26th Fresh Presidential Election

Bockground

On the 26'n October 2017, IEBC conducted fresh presidentiol election os directed

by the Supreme Court which onnulled the August Btr 2017 election ond directed
thot onother presidentiol be conducted within 60 doys of the ruling. A protrocted

tense politicol environment ensued thereby creoting o toxic pre-election

environment thot spilled over into the election.

ln its stotement, on the l61h October 2017, ELOG pronounced itself on o number

of issues pertinent to the preporotions for the fresh election. Key omong these

issues wos the need to oddress the politicol brinkmonship thot hod polorized the

country since the first election especiolly between the two leoding contenders:

NASA Coolition ond Jubilee Porty. ELOG olso implored the IEBC to show leodership

in the process by frrst putting its house in order ond then seeking odvice from the

Supreme Court on whether, given the prevoiling politico- legol environment, it wos

feosible to conduct the fresh presidentiol election os scheduled. lt highlighted the

need for inclusivity ond tronsporency in ihe eleciion preporotions, the excessive

use of force by the police service on demonsfrotors, the breoch of low ond public

order by demonstrotors, ond the need for o brood-bosed diologue omongst the
politicol ployers.

Unfortunotely, mony of the issues roised by ELOG before the election were not

effectively oddressed ond os o result Kenyons went into the fresh elections

in o cloud of uncertointy, tension ond opprehension. lndeed, in two previous

stotements, the flrst on the pre-election environment ond opening of polls, ond
the second one on the voting, closing ond counting processes, we observed thot
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the election hod omplified the divisions of the country's society ond body politic.

The election wos olso chorocterized by violence thot led to deoths in Noirobi,
Busio, Migori, Kisumu ond Athi River where police closhed with protesters on the
E-Doy. An otmosphere of feor ond trepidotion wos olso noticeoble in mony of the
cosmopoliton oreos oround the country.

The unfovoroble polilicol environment wos further oggrovoted by the opporent
lock of trust in key institutions thot would otherwise ensure thot the election wos

conducted in o credible monner. IEBC wos under constont ottock especiolly
by the opposition which loter withdrew from porticipoting in the election. The

Police olso come under o severe criticism owing to lheir excessive use of force
on un-ormed protesters thot, omong other things, resulted in the deoth of over
60 Kenyons ond sixty reported coses of SGBV qccording to reports shored by
KNCHR, Amnesty lnternotionol, ond Physicions for Humon Rights ond Humon
Rights Wotch. Despite the historic decision to onnul the initiol presidentiol results,

the Judiciory ottrocted criticism when o lost ditch ottempt to stop the elections by
three petitioners wos technicolly thworted by on opporent lock of quorum by the
bench thot constitutes the Supreme Court on October 25rn.

The obove issues notwithstonding ond with the Fresh Presidentiol Election officiolly
confirmed by the IEBC. ELOG deployed observers to document ond report the
e-doy processes.

EIOG Mission for lhe fresh Presidenllol Eleclion

Principles of Observ otion

As eorlier stoted, ELOG subscribes to the internotionol election observotion
ond monitoring stondords which demonds thot observers remoin non-portison,
importiol ond politicolly neutrol in ossessing ond evoluoting electorol processes in

the country; os well os, in conducting election observotion ond moniloring for the
beneflt of the country. Additionolly, ELOG is olso guided by porogroph 10 of the
DOGP which notes thot:

Ihe decision by citizen orgonizotions lo observe ond/or monitor on eleclion or ony
element of il does not indicote thot the orgonizotions eifher presume lhe e/ecfion
process to be credib/e or to lock credibility

ELOG's observotion of the October 26t6,2017 presidentiol election is, thus,
premised on the principle lhot non-portison, election observotion ond monitoring
by citizen orgonizotions seeks to evoluote the process ond its elements occurotely,
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importiolly ond os systemoticolly os prociicoble in order to properly chorocterize
processes occording to noiionol legol requirements ond opplicoble internotionol
obligotions ond commitments.

tong Term Observolion

ELOG observed the petition process which culminoted in the onnulment of the
Augusi 8th Election ond further deployed the long-term observers (290) during
the election week when the fresh presidentiol elections were held. Some of lhe
findings from these processes ore shored in the report.

Further, ELOG conducted on ossessment of the Voter Register using logicol tests

to determine the verocity of the doto ond voter detoils. This wos the flrst phose

of o comprehensive independent oudit of the voter register. The second port
which will moinly feoture field surveys using the 'people to list' methodology will

be done in the next phose of our long term observotion. The findings of this flrst

phose hove been shored with the IEBC ond other stokeholders ond they form port

of our summory findings in this stotement.

Election Doy Observolion

The politicol environment described obove, especiolly the compromised security
situotion, informed ELOG's deployment strotegy. ELOG deployed 2,196 observers

who were conflrmed to hove observed the process on E-Doy. These observers

were deployed in oll ports of the country oport from Busio, Bungomo, Vihigo,

Kokomego, Kisumu, Migori, Homo Boy, Sioyo, Nyomiro ond Kisii Counties. The

mojor reoson for this wos insecurity. lndeed, three ELOG observers in Nyoli, Kibro,

Kilifi ond Ruoroko constituencies come under ottock ond hod to be withdrown for
their sof ety.

Further, ELOG could not effectively deploy in Turkonq os o result of heovy roins

thot offected the troining of the recruited observers.

Mission Objeclives

The ELOG observotion mission wos premised on three objectives thot were lorgely
informed by the Supreme Court ruling thot onnulled the initiol election ond
directed o new one to be held in within 60 doys. The mission objectives were to
ossess:

Whether the fresh presidentiol election wos conducted in complionce
with the Constitution ond the relevont electorol lows

a
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Whether the IEBC wos competent in monoging ond conducting the fresh

presidentiol election

Whether there wos tronsporency ond inclusivity in the conduct of the
election

ln this regord, therefore, ELOG deployed 766 Somple-bosed observers, 517

Generol Observers, 408 Tollying Centre observers, 290 Long Term observers ond
215 Generol observotion supervisors. This mode for o totol of 2, 196 observers.

Summory Findings

ln our previous two stotements, we gove stotistics on whot our observers were
oble to note on the opening, voting, closing, counting ond tronsmission processes.

Our observers in sompled polling stotions observed the opening ond setup of the
polling stotions. This stotement is bosed on Observotion ond Incident Reports filed
os of 25'h October I l:30 o.m. by ELOG observers.

Openlng ond Sel-up

o BO.7% of the polling stotions observed opened on time. The remoining
stotions opened between 7:00 om ond 8: 0O om, with some opening ofter
8:00 o.m.

ln 99.9 % of polling stotions observed, the bollot boxes were shown to be
empty before being seoled

Voling Process

o ln 4.8% of the stotions, the KIEMS foiled to function properly while in 28.8%

of polling stotions observed. some people (thus, 1 to 25) or mony people
(greoter thon 25) were not permitted to vote

ln 57.8% of the stotions observed, ot leost one person wos identified
olphonumericolly not biometricolly by the KIEMS device. ln 15.7% of polling

stotions, mony people (i.e. 25+) were ossisted to vote

Our observers reported thot there wos o print out of the doto contoined
in KIEMS which wos used io verify voter informotion. This wos not present

during the 8th August Elections

a
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Counling Process

We hove olso concluded our onolysis on the counting process. The following ore

some of ELOG's findings on the closing ond counting.

ln 99.1 % of the stotions observed, bollots box seols were intoct before

counting begon. ln 1.7% of stotions observed one or more politicol porty

ogents requested o recount of the presidentiol bollots

A copy of the presidentiol results form (34A) wos publicly offixed outside in

95.4%of the polling stotions observed

ln 94.8% of the stotions, observers witnessed the presiding officer scon ond

send the presidentiol results Form 34A through the KIEMS kit ond receive o

confirmotion messoge

Consliluency Tolly Cenhe Observolion Findings

The following ore ELOG's findings on the Constituency Tollying Process from 208

constituencies ocross the country with the exception of Nyonzo ond Western

regions:

ln 2.9% constituency tollying centres observed, the tollying process wos
postponed, disrupted or holted ot some point

ln 2.7% ol constituency tollying centres observed, there wos on ottempt to
hoross or intimidote election offlciols during the tollying process

ln BB.2% of constituency tollying centres observed, observers witnessed the
input of Presidentiol results Form 34A results into the computer spreodsheet

by the Returning Officers

|n99.5% of constituency tollying centres observed, no porty ogents filed o

written comploint regording the constituency tollying process

Closing Process ol lhe Constiluency Tollying Centre:

o ln 98.6% constituency tollying centres observed, oll polling stotion results

forms (Form 34A) were tobuloted before the Returning Officer filled out the
colloted results Form 34B

ln 96.9% of constituency tollying centres observed, o porty ogent wos

present for the signing of the Collotion of Presidentiol Results Form 34B

ln 99.5% of constituency tollying centres observed, the Returning Offlcer

a
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a

stomped the Collotion of Presidentiol Results Form 34B

ln 95.7% ELOG constituency tollying observers witnessed the Form 348

being sconned ond sent electronicolly to the Notionol Tollying Centre

Resulls Tronsmlssion

Of the polling stotions observed by ELOG, 94.5% ot observers reported witnessing

the Presiding Offlcers sconning ond sending the Presidentiol Results Form 34A
through the KIEMS kit ond receiving o confirmotion messoge. As mentioned obove,
the mojority of constituency tollying centre observers 195.7%l olso witnessed the
electronic tronsmission of the colloted results Form 34B.

While the tronsmission of the 34As wos fost the obsence of rolling oggregote
provisionol results ot vorious electorol jurisdictions ond lock of tronsporency in the
process wos questioned.

Comporison lo 34As on lhe IEBC's Websile

ln oddition to observing the quolity of the process ot polling stotions, ELOG

observers requested copies of the Presidentiol Results Form (34A). ELOG observers
collected 540 imoges of forms 34A in order to compore ihem to those posted on
the IEBC's Forms site (https://forms.iebc.or.ke). The following observotions were
mode:

r 536 out of 540 imoges of the forms on the IEBC portol were legible.

o 7 ouI of the 536 forms did not hove the officiol IEBC stomp

o I out of the 536 forms wos not signed by the presiding officer

ELOG compored 522 of the forms collected to forms posted on the IEBC Forms

site. The figures for the condidotes in the ELOG copies motched the figures in the
corresponding IEBC form in 521 coses.

However, there wos one cose where the figure for Mr. Uhuru Kenyotto in the ELOG

form wos 86 ond the figure in the IEBC form 286. This wos the polling stotion 0l in

Bolorgy Primory School locoted in Gorisso Township.

Voter Turnout

As ELOG olreody noted in its previous stotements, turnout on the 26th October 201 7

wos very low. In lorge ports of the country mony voters stoyed owoy. ELOG wos
unoble to deploy observers comprehensively ocross the country ond, therefore,
connot give o relioble projection of the voter turnout.
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Assessmenl of the Voter's Regisler- Logicol Compuler Tesl

SUMMARY FINDINGS POST
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It is cleor from the obove onolysis thol the IEBC did not conduct o thorough

cleoning of the register ofter the KPMG oudit. Therefore, the integrity of the register

used during the elections could not be guoronteed.

Regulolion of Compoign Flnonce

ELOG hos noted the continued lock of regulotion of compoign monies by the

IEBC in spite of the provision under Article BB (4) (i) which vests in the Commission

the mondote to regulote the omount of money used in respecl of ony election.

Enforcemenl of Eleclorol Offences Acl

ELOG equolly observed molproctices ond electorol offences reloting to multiple

registrotion, offences reloting to voting, use of threots, violence to force people to

vote in o porticulor woy ond stopping others from voting, use of public resources

ond engogement of public

Ihe Phenomenon of Foke Electorol News

As port of the initiotive for open electorol doto ond processes, ELOG, working in

portnership with Code for Kenyo's "PesoCheck" wos oble to quickly verify ond

foct-check scores of incidents ond cloims received on E-Doy ronging from imoges

of children ollegedly voting to reports of violence ond voter-interference. The

teom hos checked ond debunked more thon 80 election-reloted cloims drown

moinly from sociol medio ond moinstreom medio sources.
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Conclusion

The overwhelming issue on the conduct of the fresh election wos whether the
politicol environment creoted o conducive environment in which credible
elections could be conducted. ELOG notes:

a ELOG observes thot insecurity, violence, intimidotion, feor, tensions,

coercion, undue influence ond ultimote postponement ond concellotion
of voting in 25 constituencies, disenfronchised millions of Kenyons who
were eligible to vote. The sum effect of these foctors wos to deny millions

of Kenyons the opportunity to express their free will

a The obsence of non-portison observers ond porty ogents other thon
Jubilee ones in the mojority of polling stotion olso severely compromised
the tronsporency ond occountobility of the voting ond counting processes

On the bosis of the obove chollenges, ELOG concludes thot the existing

environment wos not conducive for conducting o credible election. In our
view the NASA coolition ond the Jubilee Porty lorgely contributed to this

environment. The IEBC wos olso responsible through octs of commission

ond omission

Recommendollons

I. E/ecfions Monogement

ELOG recommends o comprehensive independent legol ond operotionol oudit
of IEBC's monogement of the election. This process should involve os mony
stokeholders os possible ond lessons leorned must inform the next phose of
electorol reforms.

2. Voter Regisler

The Voter Register remoins o contentious issue thot must be oddressed. ELOG

noted thot IEBC publicly shored the voter register one doy to the election. This

wos in controvention to the spirit of the provisions of the Elections Act thot requires
odequote time be occorded to the voters to verify their detoils. Preliminory
findings from ELOG's Voter Register Audil indicote thot IEBC hos not monoged to
fully cleon up the register even ofter the KPMG oudit.

a
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3. Legol Redress

Cognizont of respect for the rule of low, ELOG urges porties oggrieved by the
conduct ond outcome of the October 26th Election to follow due process os loid

down in the Constitution ond other relevont lows.

4. Building o Notion: Promoting fo/eronce ond Hormony

The politicol divisions in country immensely offected the outcomes of the fresh

presidentiol elections. As the country reodies itself to engoge on o politicol

settlement ond even possible petitions ogoinst the concluded elections, politicol

leoders should promote o culture of toleronce ond hormony ond dissuode their

supporters from violent engogements.

5. Deo/ing with the Scors of lhe Wolence

ELOG recommends thot the Office of the Director of Public Prosecution (ODPP)

speedily investigotes the numerous incidents of ossoult ond killing of civilions in the
run-up ond during the just concluded elections. So for no officiol report hos been
issued by the outhorities. Kenyons, survivors, their fomilies, ond communities should

be ossured thot the Stqte does not condone violence committed by the police

or ony other person, ond thot the Stote will toke oll meosures necessory to end
impunity for these violotions.

6. Respecl for lnsliiufions

The Constitution of Kenyo vests powers to severol independent institutions to

exercise their mondote. Two of these institutions; lhe IEBC ond the Judiciory hove
come under heovy ottock by politicol octors. ELOG recommends thot respect
for institutions must be upheld by oll Kenyons. Equolly so, the beholders of the
soid institutions should uphold the dignity of the some by ensuring they conduct
themselves in occordonce with their delegoted mondote ond the constitution.

7. Notionol Diologue

There is need for notionol diologue to oddress brood ronge of sociol, politicol

ond economic issues offecting the country. ELOG urges thot oll stokeholders be
involved in this exercise. Similorly, we urge thot the terms of reference ond ogendo
for this diologue be ogreed upon by the relevont stokeholders within the shortest

time possible.
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ELOG os o Kenyon Citizen's plotform remoins concerned obout the lock of
respect for the Constitution of Kenyo during the electorol period. These include

ottocks on independent institutions, disregord for rule of low, inclusivity ond public

portlcipotion ond flogront humon rights violotions. Kenyo must moke deliberote

ond purposeful strides to work towords cohesion by oddressing the politicol

chollenges thot impede Kenyo from reolizing the ospirotions promised ond
premised in our Constitution.

Moy God Bless You ond God Bless Kenyo

Thonk You

Elecllons Observolion Group
Jumuio Ploce, Lenono Rood,
I'r Floor P.O. Box 43874- 00100. Noirobi
Phone: 0711247181

Emoil: info@elog.or.ke Website: www.elog.or.ke
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Appendix 2: ELOG 2013 Key Findings

Delimilolion of Boundories
. IEBC completed boundories delimitotion work in November 2012

ond published vide NA Constituencies ond CA Words Order, 2012.

. 125 opplicotions consolidoted under Republic v. IEBC & onother
Ex-porte Councillor Eliot Lidubwi Kihuos & 5 Others; chollenged the

boundories delimitotion by IEBC.

. Concern: monner in which the delimitotion wos done. Whot wos

the bosis of ollocoiing number of words to o given constituency?

Ruling wos mode in fovor of IEBC

Voler ond Civic Educolion
. IEBC corried out voter educotion in oll constituencies but voried

in quolity ond quonlity ond os o result some voters were better

equipped thon others.

. ELOG's findings - voters were inodequotely prepored. IEBC olso

didn't give cleor guidelines on finoncing ond implementing timely

civic ond voter educotion.

Voter Regishotion
. Procurement process of BVR riddled with controversies putting into

question the independence of the Commission. This resulted in the

delqy in voter registrotion, compilotion ond inspection of list.

. There were chollenges during registrotion: molfunction of kits,

insecurity, lock of lD Cords, misconceptions.

Porty Nominolions
. Porty primories were unfoirly conducted. Politicol porties insteod

of using porty lists used membership cords resulting in shombolic

elections, violence ond intimidotion.

IEBC didn't effectively hondle nominotion disputes
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Vlolence
. Violence wos consciously used os on unfoir meons of ochieving

politicol obiectives. Physicol violence offected youth ond femole

condidotes

. Ability of security ogencies to secure the lives ond property of
Kenyons wos o concern.

. Pre-emptive responses of people relocoting from hotspot oreos to

relotively sof e ploces.

. Both civilion ond security ogents porticipoted in ond obetted
violence

Despite increose in hote speech coses, there wos inobility by stote

orgons (NCIC) to monoge the menoce.

Compolgn Finoncing
. Absence of o substontive low governing compoign finoncing

wos o blight in the preporotion for elections free of "intimidotion,

improper influence or corruption" occording to Art 8l (e) (ii).

. No cleor priorities, strotegies ond porometers for ensuring

complionce with the lows or regulotions ond plons for their effective

implementotion.

Porllclpollon of Women
. Nominotion fees for women wos lowered thus ollowing those thot

couldn't hove porticipoted in the process to porticipote. However,

this did not ossist os much especiolly without o proper finonce

stotute.

. There wos increose in number of women condidotes, moinly

becouse of the progressive noture of the 2010 Constitution.

. Deloys ot IEBC due to logisticol problems resulled in foilure to
provide timely stotistics on women who were wrongfully denied

nominotion thus denying them effective remedies, i.e., occess to

dispute resolution mechonisms
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Porllclpolion of People with Dlsoblllties

. Voterregisteromitted some informotion on PWD despite lobbying by

UPDK. As o result IEBC didn't provide reosonoble occommodotion

for PWDs. Aport from offlrmotive oction for PWDs not to queue;

there wos no provision to promote independent voting by PWDs.

. Use of BVR kits in registrotion disodvontoged rights of persons

without limbs.

. Violent politicol compoigns ond nominotions disenfronchised

PWDs.

. IEBC didn't toke into occount need for occessible communicotion

(lorge print, toctile bollots, occessible multimedio os well os written,

oudio, ploin longuoge, humon-reoder, ond ougmentotive ond

oliernotive modes, meons ond formots of communicotion).

Porllcipolion of Youlh
. Youth experienced difflculties ocquiring lD Cords despite colls

to government to ensure the youth were not denied right to
porticipote. The youth felt the introduction of 2"d generotion lDs

wos good towords free ond foir elections however they felt the

process hod been politicized.

. The youth locked relevont informotion on the voter registrotion

process. There wos deloy in processing ond issuonce of lDs coupled

with rompont conuption, high registrotion fees, few regiskotion

centres ond poor ottitude ond communicoiion skills by stoff .

Within the politicol porties, the youth locked finonciolresources to seek nominotion

ond compoign for seots. They were sub.iected to threots ond intimidotion ond

there wos obsence of youth representotion in porty decision-moking orgons,

monipulotion by porty leoders ond lock of ironsporency within porties.
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Appendix 3: ELOG 2013 Recommendations

I . Audit election legislotion to identify conflicting provisions ond ensure timely
enoctment of electorol reforms.

. IEBC should octively involve stokeholders such os politicol porties, Judiciory,
Porlioment, independent observers, the medio, ond civil society in the
process of ouditing the lost election s in occordonce with Art 88 (4).

. Clorify dote of next election; will give certointy on election timelines.

. Enoct the Compoign Finonce legislotion to regulote disclosure of sources
ond use of money during elections.

. Enoci the Afflrmotive Action legislotion.

2. Adoption ond Use of Electronic Technologies

. Technology wos meont to increose efficiency, speed ond occurocy in

the process.

. IEBC should estoblish cleor procedures on the procurement of electronic
technologies; procedures should be mode public ond tronsport.

. IEBC should be conscious of the timelines for introducing technology; too
close to the election doesn't ollow for testing ond interoperobility.

. IEBC should phose-out the introduction of technology ocross the electorol
cycle.

. IEBC should consult with oll stokeholders ond other key octors to fully
understond the working of ony electronic technology odopted.

3. Openness ond Tronsporency in Election Monogement

. An 82 demonds IEBC to be tronsporent ond occountoble in monogement
of elections.

. ln line with the obove, ELOG recommends thot IEBC should publish voter
register in time, os well os polling stotion, onnounce voter turn-out in time
to increose voter confldence, publish reports of turn-out per stotion ond
provide clority ond uniformity in the use of the terminologies.

4. Promote lssue-bosed Politics & Regulote Politicol Porty Nominotions

. Porty development ond monifesio building; politicol porties need to
improve functioning ond internol orgonizotion to creote o fully democrotic
ond competitive politicol oreno.
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. lnstitutionolize presidentiol ond other forms of condidote debotes.

. The Constitution requires IEBC to regulote politicol porties' nominotions;

they thus should design ond put in ploce meosures ond mechonisms for

implementing this.

5. Provision for Voter Educotion

. Better resourcing of voter educotion by government to ensure robust ond
timely voter educotion

. Better coordinotion between IEBC ond CSO in the provision of structured

ond comprehensive voter educotion including: mopping of voter

educotion providers ond their coveroge, hormonizotion of voter educotion
moteriol ond effective voter educotion strotegies.

. IEBC should ensure voter educotion informotion is occessible to oll citizens

including PWDs.

6. Election Security

. Government should estoblish o Notionol Tuskforce on Election Security

comprising the IEBC, Security Agencies, NCIC ond other key octors.

. Process of Accreditotion of Observers.

. IEBC should streomline this octivity ond brief its officers on the regulotions

opplicoble to observers to enoble uniform treotment of oll observers.

7. lnclusion of PWDs

. Register of voters should include disobility detoils where opplicoble;
poliiicol porty register should olso hove the some.

. This will help deol with the logistics in time to enoble PWDs vote smoothly.

. Rules on occessibility of moieriols, voting focilities ond voting instructions

should be mode.

8. Clorify the low reloting to the volidity or involidity of the election of o presidentiol

condidote

' There is need to deflne the sufficient threshold needed to determine the
volidity or involidity of on election result.

' It's recommended thot o competent judiciol plotform undertokes this

tolks in order to inform future elections
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Appendix 4: ELOG 2013 Recommendations

The 2017 ELOG PVT employed o notionolly, representotive somple of 1,000 polling

stotions from the officiol list of 40,883 polling stotions gozette by the IEBC. These

stoiions were strotifled by couniy ond constituency to ensure thot ii is descriptive

of oll of Kenyo. This meons thot the percentoge of sompled polling stotions closely

motches the percentoge of the polling stotions in the county compored to the
rest of the country. For exomple, Bungomo County hos l,l86 polling stotions

which represenls 2.90% of oll polling stotions in Kenyo. ELOG hod twenty-nine
observers which represenls 2.90% of oll observers deployed ond so on for oll the
counties. Through this sompling, the distribution of observers is proportionote to
the percentoge of polling stotions in eoch county ond constituency, ensuring thot
the overoll picture of voting ond counting provided is more qccurote.

ln more technicol terms, the sompling methodology employed to drow the ELOG

PVT notionol somple con be described os using o clossic single stoge cluster

sompling ond proportionol strotificotion.

ELOG Pw Sample

County

BARINGO

BOMET

BUNGOMA

BUSIA

DIASPORA

ELGEYO/MARAKWET

EMBU

GARISSA

HOMA BAY

rsroLo

892

1,186

760

10

529

770

381

L,062

195

2.780/0

L.7 8o/o

2.90%

7.86%

0.02%

7.29%

7.74%

0.93%

2.60%

0.48%

Number

27

r7

29

19

1

1,7

10

26

5

% Numbel

2.to%

t.70%

2.90%

7.90%

o.Lo%

L.30%

7.700/o

L,00%

2.60%

0.50%
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