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REPUBLIC OF KENYA

12| [6F ELEVENTH PARLIAMENT
- /' (SECOND SESSION)

PETITION

ON
THE REMOVAL OF FIVE (5) COMMISSIONERS OF THE NATIONAL

POLICE SERVICE COMMISSION BY RESIDEN@OF BURA CONSTITUENCY

I, the UNDERSIGNED, on behalf of the residents of Bura Constituency;
DRAW the attention of the House to the following:

Noting that the National Police Service Commission in the exercise of its
powers or in the performance of its functions and the Commissioners:

e Are in serious violation of the constitution and the Laws of Kenya,
o Gross misconduct in performance of their functions as Commissioners,
o Incompetence in the conduct of veiting and promotion of Police

Officers without proper regulations in place to guide the process:

AWARE THAT, one Ronald Musegi is still serving as a Commissioner despite
having been charged with willful failure to comply with law relating to
procurement contrary to section 45(2) (b) as read with section 48 of the
Anti-Corruption and Economic crimes Act 2003.
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'PETITION ON THE REMOVAL OF FIVE (5) COMMISSIONERS OF THE NATIONAL
POLICE SERVICE COMMISSION BY RESIDENTS OF BURA CONSTITUENCY

1. The Police Charge sheet ref: O.B NO. 43/18/2012 recorded at
Muthaiga Police Station;

2. Documents on judgment in respect of Petition No.6 of 2014
consolidated with judicial review miscellaneous application No. 11 and
12 of 2014 in respect of petitioners and the National Police Service
Commission;

3. The position of the Commission Vice-Chair has never been filled
following the death of the late Esther Chui;

4. The Commission has been vetting senior Police Officers using the
regulations which were declared unconstitutional by the High court;

5. A serious gender and regional disparities are evident in the promotion
of Police officers to senior ranks;

6. One of the Commissioners is bed ridden due to illness, thus unable to
perform his duties, reducing the number of serving Commissioners to
four (4). As a result, the Commission has been transacting business

without the requisite quorum.

THAT, this petition seeks the removal of the current National Police Service
Commissioners who are listed below:

Johnstone Kavuludi (Chairman)
Ronald L. Musengi

Mursid A. Mohammed

Major Muiu Shadrack Mutia (Dr)
. Mary Auma Owuor
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PETITION ON THE REMOVAL OF FIVE (5) COMMISSIONERS OF THE NATIONAL
POLICE SERVICE COMMISSION BY RESIDENTS OF BURA CONSTITUENCY

THEREFORE your humble Petitioners PRAY that;

1. This House resolves that this petition discloses grounds for removal of
the named commissioners under Article 251(a), (b),(c) and (d) of the

constitution:

2. Recommends to His Excellency the President to form a tribunal to

investigate the named commissioners.

And your PETITIONERS will ever pray.

PRESENTED BY,

ON. ALl WARIO, MP

MEMBER FOR BURA CONSTITUENCY
ON BEHALF OF RESIDENTS OF BURA CONSTITUENCY




RESIDENCE OF BURA CONSTITUENCY PETITIONING

AGAINST: NATIONAL POLICE SERVICE COMMISSION.

Name

[.D Number

Signature

1. KHALIF ADHAN ABDULLAHI.

L.

2. WARIO RASHID ABDI 22345421 p. ”f:ﬁ:/—ﬁ:_.\
‘ 7 ,\L/'-/‘-/LV\ =
3. ADHAN JAMAL GURKA 29698032
4. HAWAY DAHABO 31364185 A
MOHAMED
5. ADAN BONEYA HAIJI 8454026
6. REHEMA MUMINA HASSAN 21023075 //“)
,!"_‘_"__..,:;”i;—;.—‘-—
/1/
7. |DRIS DENDE GODHANA 4402052 —,,—::7 =
52 a2
8. YAKOBO MOHAMED 5955283 NI
KOMORA [ e SRR
9. ABDULA BOMBO SHORA | 5444413 7 *
10. MUHAMED JARE BARISA 4407395 } v
11. IBRAHIM KOTE BANTA 11890265 \[ Hf
» _‘_ AV V\,.‘\,\;\!%_;‘:E;\,—
12. SHORA DIMA YAKUB 10310544 \7,/ >./
13. DAUD DABASA ROKOTA 3922666 ( (){”/ﬂ
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oo BEINYA FULAUL ALV D
T POLICE S . POLICE CASENO. 121/272/2014
- CHARGE SHEET  DATE TO COURT 29/8/2014 . w O[
! Ay
0.B. NO: 43/18/9/2012........ | courr ... LI il b
Cliristian Names in full or Name Surname or Father’s Name Identity Sex Nationality Appare | ADDRESS (includt
i. BITANGE NDEMO Certificate or tribe nt Age | district
7. JULIUS KILONZO MAWEU
3. JULIUS MBAU NZYUKO . ,
4 RONALD LEPOSO | MUSENGI K0 B CRIAISOS
5. JOHNSONNDUYA | MUTHAMA NIL
6. ZABLONAGWATA | MABEA M KENYAN | A

C/O NAIROBI

“CHARGE WILFUL FAILURE TO COMPLY WITH LAW RELATING TO PROCUREMENT
LOTNE 1. CONTRARY TO SECTION 45(2)(b) AS READ WITH SECTION 43 OF THE ANTI
CORRUPTION AND ECONOMIC CRIMES ACT NO. 3 OF 2003.
FARTICULARS | (1) BITANGE NDEMO: On the 27" day of June, 2009 at Teleposta Building in Nairobi
U_ Sli};]:d% within Nairobi County, being the Permanent Secretary and accounting officer of the Ministry ¢
Sehedule of Information and Communication willfully failed to comply with the law relating to
C.P.C) procurement to wit sections 27(2) of the Public Procurement and Disposal Act 2005 and
regulation 16 of the Public Procurement and Disposal regulations 2006 by signing a
contract/agreement for purchase of 5,000 acres of land from Malili Ranch Ltd by the said
Ministry vide tender number MIC S 1/2008/2009 whilst he was aware that the said tender was
awarded by the Ministerial Tender Committee without being subjected and financial evaluatio
. (other counts see other page)
If Accused Date of Arrest Without or Date Apprehension Bond or Bail and Amount Is Appliceiion made for
Arrested with warrant Report to Court Summons to (ssue
NO 29/08/2014 YES
Remanded or
- Adjourned to
~mplainant | MALILI RANCH SHAREBOLDERS
..ad Address .
Witnesses. TO BE STATED
T T —ee—T LTRSS Pl T S it
CM’S MILIMANI LAW COURTS ON Iffinepaid...............
Coortand OFFICER IN-CHARGE
MUTH AIGA POLIEE STATION
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- r.O. BoxX 473863 - 00100
5t Floor, Sky Park Plaza.

Website: www.npsc.go.ke

Email:info@npsc.go.ke
Tel No. 0202186053/61 Waodvale Close, Westlands
NAIROBI

Qur Refs NPSC/2/2/36/ VLIS Date: 6 Nevember, 2014

The Inspector General
National Police Service
P.O. Box 44249-00100
Jogoo House “A”
NATROBI

REF: IMPLEMENTATION OF BOARD DECISIONS — BOARD MEETING OF
OCTOBER 29TH 20714 »

APPOINTMENT TO THE RANK OF SENIOR-ASSISTANT INSPECTOR GENERAL,
(SAIG) '

['am directed to convey the decision of the Commission that the following seven
(7) police officers be appointed to the rank of Senior Assistant Inspector General
w.e.f. October 29% 2014 being the date of the Commission -Meeting. '

/MO NAME | P/NO OLDRANK | REMARKS ]

 Kanampiu Julius Kibaara 81157432 | DCP -

| Ashimala Joscph Henry 83057531 | DCP (
- | Kitili Joel M.  |#5014694 [DCP | |
"“'\]I\'xzx:-\rei‘ Fred Mbithi, SS, MBS 94035005 | JJCAP ; -
[ Kimilu Muoki Gedion, MBS 89107499 | DCP / ﬂ

|




B.  APPOINTMENT TO THE RANK OF ASSISTANT INSPECTOR GENERAL (AIG)

I am directed to convey the decision of the Commission that +
five (65) police officers be appointed to the rank of Assistant
w.c.f. October 29t 2014 being the date

he following sixty
Inspector General

of the Commission Meeting.

| S/NO | NAME | P/NO | OLD RANK [REMARKS |
| 1 | Kavila Peter L. EBS,OGW | 77004669 |S/DCPII |
| 2 | Shurie Omar | 74013473 | S/DCAPT | q
E | Mwangi Zachary King'ori | 88103036 | DCP |
| 4 | Tjora Leo Nyongesa | 77012793 | DCP i :i
5 | Mc’opiyo Silas | 80077095 | DCP { |
|6 | Githinji Benson K | 78041151 | DCP ) |
|7 Munyambu Francis Musembi | 78085595 | DCP N
|8 Muriuki Charlton Murithi | 85005069 | DCP
E Kiriungi Nduta Beatrice | 75009207 | DCP
|10 Adoli Agerey James Kikuyu | 77025990 | DCP Il
11 Ochola Marcus Juma | 81117911 | DCP | ]
12 Ole Tito Joseph 81004142 | DCP 1
13 Tuimur Philip K 87089970 | DCP [ q
|14 Kyule Mwandi Levin 7602566 | DCP [ B

109000015 |

Pamba Peter Musanga 79236026 | DCAP ]
20 Muli Miriam Ngina 87089742 | S/ACP
21 Simatwa K. Kapchanga, & 38039635 | S/ACP
22 Kiraithe Erick Kibaara 91010941 |S/ACP 1
23 Gachina Francis 78041070 | S/ACP j
24 | Kitur Robert K HSC 83057646 | S/ACP ]
25 Ombati Moses N. 81015208 | S/ACP
26 Ndunda Philip Ndolo 83045013 | S/ACF ‘]
27 | Mbugua Edward N. 78041096 | S/ACP | Il
28 Singoei William K. 84014594 | S/ACP |
22 | Ovugi Kaol Avma 78030540 [ S/ACP | j
30 Wambura Maurice Amatia | 83038244 | S/ACP |
51 1 Massa Hamisi MBS 192015180 | S/ACP ;
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| S/NO | NAME | P/NO | OLD RANK | REMARES |
1_72 | Amin Mohammed L. | 89107621 | S/ACP , A
| 33 Kinyua Jacinta Muthoni MBS | 87041168 | S/ACP |
| 34 | Muhuni Patrick Mugo | 79109253 | S/ACP J
|35 | Mugwanja Joseph K 85025271 | S/ACP ; ‘f
|36 | Kamwende Nicholas MBS 88103125 | S/ACP f
|37 | Angasa Joseph Neisa 179185270 | S/ACP | q
38 | Simiyu Alice Naliaka | 75009249 | S/ACP |
39 Osodo Elijah A. | 77012751 | S/ACAP | q
40 | Nderitu James | 80031104 |S/ACAP | Bl
41 | Lugusa Wilberforce N. | 89135971 | ACP 1 |
42 | Lamai Stanley Kimaiyo | 78121668 | ACP |
143 Kipsang Joseph Kiget " | 81015232 [ ACP | _ q
44 | Ndenda Judy Jebet 189107083 | ACP | N
45 | Nyasing'a Tom Omani, OGW 91034937 [ACP . |
468 | Maalim Abubakar I 88072293 | ACP | i
47 | Cheruiyot Stanley K. 87089849 | ACP l
| Munga Gideon Nyale [ 91014806 | ACP | N
| Sunkuli Julius K. | 81124641 | ACP { N
Kinoti George Maingi 192010520 | ACP ] |
Thwere Okelo William | 76025400 | ACP | 3
52 | Otieno Arrison 179102628 | ACAP | |
53 | Chepkaitany Joseph | 81059618 | ACAP [
54 fKerich Paul | 78020634 | ACAP |
55 Njiru Dickson Benson | 77012272 | ACAP |
56 | Mwaniki James M. | 79107390 | ACAP | |
57 | Kaloki Jones Kavoi 181061178 | ACAP ]
58 | Muthee Christopher | 78071091 | ACAP
59 | Kirathe Francis N 77069928 | ACAP
60 | Mwangi Francis Mbura 81013206 | ACAP
61 | Ole Keis Tom Kontire | 80076976 | ACAP | |
52 | Mairura Caleb Angonga | 78070524 | ACAP J :
35 | Muriithi Peter Macharia, OGW, HSC, | 76012059 | ACAD 1
4 | Kipsambu Moses K ' | 82046896 | ACAP |
E_‘Wektek John K. | 78020626 | ACAP f

C. OFFICERS PLACED IN THE RESERVE LIST

I am directed

T - 1 X S B oy . (R
have substantively been appoin

to convey the decision of the Board that the following officers who
appoinied to the rank of Commissioner of Police- (CP) be

further placed in the reserve list for consideration for appointment to the position
of Assistant Inspector General (AIG) whenever a vacancy arises in the rank of

AlG in the following order of seniority.

_/
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/NO [ NAME , [ P/NO OLD RANK |

Kieng Larry Kiplagat
Omar Bashane |

82103698 | ACP |
Atinda Gradius 77012298 [ ACAP
Mathiu Silas Gichunge, OGW, HSC | 84015605 | ACP |

S

1 Kebenei Daniel 76035243 S/ACP
2 Amalla Gideon 85021188 S/ACP
3 Hapi Abdi M. OGW 188031013 [S/ACP
4 Kibunjah Gideon Mwangi | 87089912 | S/ACP
) 80031162 S/ACP
6

7

8

D. APPOINTMENT TO THE RANK OF COMMISSIONER OF POLICE (CP)

I am directed to convey the decision of the Commission that the following ninety
two (92) police officers be appointed to the rank of Commissioner of Police w.e.f.
October 29t 2014 being the date of the Commission Meeting. .

S/NO | NAME | P/NO OLD RANK
1 Obimo Patrick Ochieng 86063078 S/ACP
2 Koome Japhet N. 91013818 S/ACP
3 Ngului Ikumbu James 80073538 | S/ACF
4 Barmao Henry Kosgei 79178074 S/ACP
5 Mwanzia Mwania Peter 81152262 | S/ACP
6 Yaah David Baya 76016249 | S/ACP |
7 | Mumanthi Charles K. 89107504 | S/ACP |
8 Oduori Elias Peter _ 79041015 | S/ACP
9 Kirimi James Ringera, MBS 76041553 | S/ACP
10 Kinoti Narangwi Charles 77070262 | S/ACP
11 Noor Yarowgabow, OGW 88103303 | S/ACP
12 Makau Solormion M. 80077215 S/ACP
13 Njiru Boniface Mwaniki 82085670 | S/ACP
14 Kirocho Douglas Kanja, OGW 85039181 S/ACP
15 Neumi Gideon G., OGW 91035412 | S/ACP
16 Adera Patrick Lumumba 84024468 | S/ACP
17 Cheserem Samwel Kimaru 83057654 | S/ACP
18 Mbaabu Gerald Silas 83027926 S/ACP
19 Kihiko Eunice Wangari 79095632 S/ACP
20 Barasa Pius Thomas 81108417 S/ACP
21 Njiru Francis M. 81004419 S/ACP
22 Kamau Dr. Zephania M 89107449 | S/ACP
23 Muthusi Charles Nzioka, MBS, OGW | 78041046 | S/ACP
24 Ondiek Henry Owira 80006638 | S/ACP
25 Munyasya Ambrose O. ' 85025263 | S/AC
26 Olumu Vitalis Otieno 7215337 S/ACP
|27 | Mbogho Scavier Archie 79108972 | S/ACF
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| S/NO | NAME | P/NO | OLD RANK - |
128 | Kyalo Lilian M Kiamba | 79109261 | S/ACP |
129 | Okello John Willis | 74036926 | ACP ]
30 Situma Fredrick Kadenge | 77025974 | ACP ]
31 Kiura Ephantus Kariuki | 78036986 | ACP
32 Lochakai Samuel Lolli | 74013821 | ACP
33 Limo Joseph Kimutai | 80031146 | ACP |
34~ | Mwivanda Noah, OGW | 87094161 | ACP J
35 | Musau Gabriel Mutuku | 89107465 | ACP - |
tSG ___| Sangoroh Allan Onyaneo | 92044391 | ACP |
37 | Hassan Harret Abdi | 79109392 | ACP B
38 | Ndiema John Kiplel | 78072233 | ACP i
139 | Mwamburi Edward Maghanga | 86091330 | ACP |
40 | Karaba Dawson Gatwanjeru M | 75089045 | ACP ]
41 | Chiwe Emphram D. | 09000031 | ACP J
42 | Mulaulu John M. | 79037773 | ACP
43 Kitili Julius M. | 87089475 | ACP
| 44 Kogo Benjamin Kiptoo 182103729 | ACP
45 Too Joshua Kiplimo 180031154 | ACP |
|46 Omusanga John 186031372 | ACP N
|47 | Barmao Jostine M. 84113958 | ACP
48 Muvea Titus M. | 82103753. | ACP
49 | Raruru Angelus G. | 81075303 | ACP B
50 Omollo Leonard O. | 83091022 |[ACP |
51 | Ongayo Walter Aliwa | 77026124 | ACP B
| 52| Njiru Nelson Munyi | 85011353 | ACP |
5 | Kimani Peris Muthoni 183099127 | ACP
| Mutua Christine M. | 79109300 | ACP
| Wandera Humphrey Wanzala 78008941 | ACP
| Nthiga Augastine Kimantiria 79021560 | ACP
57 | Kodi Joseph D 83045786 | ACP
| 58 | Mwangi Johnson G. 82108567 | ACP
| 59 Katana Leonard | 85017430 | AcCP
L Njirii Nelson Mugweru | 89071614 | ACP
LGI | Ngui John N. Mwinzi | 81123077 | ACP
62 I Nthenge Joseph M, OGW | 83057638 | ACP
163 | Olweywe Aineah & | 81051767 | ACP
| 64 | Kamitu Anthony, OGW | 83057604 | ACP ]
| 65 [ Bunei David Rono | 84110772 | ACP '
| 66 Mbuthia Josphat Kirimi | 88039384 | ACP
| 67 Boronjo Job, HSC | 82114673 | ACP
78009036 | ACP

| 68 | Mbuvi Gabriel S.
2

o

77




S/NC | NAME P/NO OLD RANK |
69 Barasa Michael Wasieba 81152288 ACP
70 Rutere Julius 86123056 ACP
71 Kilonzo Simon Mbomni 79010145 ACFP
72 Mwrua Haisi Mohamed 82108949 ACP
73 Cheruiyot David 79041028 ACP
74 Chelelgo Yego Musa 81032713 ACP
75 Macharia Pius M 84024379 ACP
76 Olaumu Michael O. 79228471 ACP
77 Dindi Moses Soita 87089857 ACP

82108583 | ACP
219755 ACP |
79170783 | ACP

78121642 |[ACP
89071680 | ACP

75097747 | ACAP
74013774 | ACAP
76004860 | ACAP
78071295 [ ACAP
79106124 | ACAP
78030126 | ACAP j
75093939 | ACAP
87086087 | ACAP
79108689 | ACAP
78131833 | ACAP

78 Iregd Boniface Ngatia

79 Ndunda Patrick M.

80 Mutinda Patrick Kiswii

81 Chumo Joseph K. Kimaru
&2 Munyi Sospeter Njue

83 Kimilu Joseph Mativo

84 Ndirangu James Rukwaro
85 Mbugua Samuel Kimwere
&6 Ochieng Washington Ajuoga
87 Naibei Benard

88 Ahimed Bashane

89 Wakukha Jacob Sohera
90 Yalcub Rashid A.

91 Muldri Jacob N.

| 92 Siboro Julius Okere

Please convey the decision of the Commission and make necessary adjustments to

their personnel records.

OJANGO OMUMU
CS/CHIEF EXECUTIVE OFFICER

Chief of Staff/Head of Public Service
The Presidency

State House

NAIROBI

il ncsadindturesificmmdbent

Copy to:

Principal Secretary, Interior

Ministry of Interior & Co-ordmation of
National Government

NATROBI



GAZETTE
THE NATIONAL POLICE SERVICE...
TASKIFORCE ON COMMUNITY POLICING...
GAZETTE
TASKFORCE ON COMMUNITY POLICING...
THE KENYA DEFENCE ACT...

Page: 1727
GAZETTE NOTICE NO. 4775
THE NATIONAL POLICE SERVICE ACT
(NO.11A OF 2011)

AMENDMENT OF FIRST AND SECOND SCHEDULES OF THE NATIONAL POLICE
SERVICE ACT

IN EXERCISE of the powers conferred by section 22 (2) and 25 (2) of the National Police
Service Act, the Cabinet Secretary, Ministry of Interior and Co-ordination of National
Government, upon advice of the National Police Service Commission, amends the First and
Second Schedules of the National Police Service Act as follows: :

RANKING STRUCTURE IN THE KENYA POLICE SERVICE (SECTION 22)

Deputy Inspector-General
Senior Assistant Inspector-General
Assistant Inspector-General
Commissioner of Police
Senlor Superintendent
Superintendent
Assistant Superintendent
Chief Inspector
[nspector

. Senior Sergeant

. Sergeant

. Corporal

1. Constable

N —

'—"—"——‘\O'OO_\)O\\M—D-L;.)

N — O

RANKING STRUCTURE IN THE ADMINISTRATION POLICE SERVICE (SECTION 25)

Deputy Inspector-General
Senior Assistant Inspector-General
Assistant Inspector-General

[0 2 O B



Commissioner of Police
Senior Superintendent
Superintendent
Assistant Superintendent
Chief Inspector
Inspector

. Senior Sergeant

. Sergeant

. Corporal

. Constable

'—"-“»-"-—‘_\0.00\]O\LA-Q

VN0 — O

Dated the Ist July, 2014.

JOSEPH ole LENKU,
Cabinet Secrerary,

Ministry of Interior and Co-ordination of National Government.
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Websh‘:e: www.npsc.go.h'e 5'* : P.0O Box 47363 - 00100
Emailripsc2013@vahoo.com 5% Floor, Sky Park Plaza
Westlands

HAIROBI

Qur Ref: NP3C/1/4/14/Yoli/6 October, 2013

et 7 ok 5 Yars Al
Mr. Ojango Omumu “Sligreg L S N 5%5,
Under Secretary - é/LaZ o,
National Police Service Commission Commpper 20l

. o Adv ' fn 1
‘T- F m’?u{"' -_/r‘-s-’
| INAIROBI | §, o
Dear e %EAML

RE: ACTING APPOINTI\/LENI’ COZ\/LMISSION SECRETARY/ CHTEP EXECUTIVEOFFIC R

[ have the pleasure to inform you that the Comrmssmn during its meeting of October
4th 2013 resolved that you be appointed to the position of Commission. Secrefary / Chief
" Executive Officer of the National Police Service Commission in an acting capacity with
effect from October 7th 2013 until that time the position will be filled suosran’clve]y

During the acting period, you will be entitled to payment of 15% of your current
National Police Service Commission basic salary as provided for in the GOK staff.Rules .
and Regulations. You will also be entitled to the house to office fra nsport sennces

As the Acting Commission Secretary/Chief Executive Officer, your duties will be bui
not limited fo the following:-

1. Responsible for leading the Commission Secretariat in ensuring the Comm1551on
meets its mandate; ‘

2. Lead the development and nsure implementation of the Commission’s strategic

- plan, annual work plans and other operational documents;

3. Accountable to the Commission for execution of all provlammes and plans in

line with the Commission’s constitutional and legal mandate; ;

Oversee and ensure prudent fi n_a:.l,‘al management; adequate buugezal v

allocations; éstablishment of strict approvals and adherence to approved

budgetary allocations;

t]:.-
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ALCouniing Ofticey sareguard the Lomrnission’s assets:

o
$ e Commission’s Ac

7
Expeditionsly.execuite the decisions of the. Commission; .

SN o

‘Facilitdte  ¢oordinate and ensure execution of the Commission’s mandate;
-Ensure conipliance with public ethics and valyes,

N s)
Q -

Iri"dfiis'c"'harging the above duties, I wish to assure you that the Commission will do the

best to Support yot.

In -the “Meantime; on beRalf of the Commission, let me take this Opportunity to

congratulate you for this appointment and wish you the best of luck.

Please do acknowledge acceptance of this offer in writing.
Yours v, '
_ ﬂ% i R(ﬁ...\ilﬁ 3

JOENSTON 0. KAVULUDL, EBS, HSC
: GH«.AJ:Q‘_E‘E'PVS@N L "n—=_*—-::———“-'~ ;'-_"ms—.\aa-—~~m—-—-.-~.»__~'-— e e el _
c.Cc

Chief of Staff and Head of Public Service
Office of the President

Staf¢.Hous_e '

NAIROBI

The Principal Secretary
Nationa] Treasury
Treasury Building
NAIROBI

The Princiﬁal Secretary y
Ministry-of Interior arnd Coordination of National Government

‘Harambee House
NAIRORBI

All Commissioners
National Police Service Commission
Sky Park Plaza, Westlands

NATROBI

Assign duties and supervise all employees of the Commission under your charge;

e
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PETIT
MISCELLANEOUS APPLICATION NOS 11 AND 12 OF 2014

“VERSUS

HE NATIONAL POLICE SERVICE COMMISSION
ANOTHER..ococvivmssessesseriesssesss st msssssssssssssssmssgissas sesss saves 1
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Introduction

Immanuel

*ON NO. 6 OF 2014 C@NSO]MDAT D WI LFH MJDJ{CTAL JREVWE\V\\/ _

CUT “"@'w -OTHERS.....:.. ... PETITIONERS " %

Petition. No, .6 of 20 14 filed by-
I Masinde O‘ku’cqyi,: Judicial Review Application No.’ 11 o,f-
and . Judicial Re\}iew A

ni Eregae. THe Petitioner -

PGUt’OH No 6 onOT 4

R S o s



elect its President, Members of Parliament and the Representatives in

- thié Tocal Government as it was then known: Following those Elections, = *
this c'ounl’rry"\)vén"t through one of its worst crisis in its mdependent

history. As a result, the leadership was prodded iri

sirfe. Some of the

- _decisions which the people of Kenya made wa

" alia the Judicial, Blectoral and Police S&¢

Appli-can'ts herein‘,_;}jﬂ%. hé" are senior police officers, found themiselves -

“threatened Wlth distontintation from being members of _ﬂ:ie 'ii"@liéé{"fo'f'c‘é'ﬁ‘

' "‘ij'fo'VOked fhesel,ﬁr@té‘édin"’gé.“'-'-'5-':-”'3’-_-7' t e
4. In these proceedings, the Applicants are seeking'the following orders:
a. .A‘de-clara’doﬁ théit the Respondents” conduct and action amount to

denial, violation, infringement and or threat to the fundamental -

rights and freedoms of the Applicants.

e

Petition No. 6 0f 2014 .

"2 Tn December, 2007 this Country went to the Géneral Electionis in‘order t6™

herieed toreforminter -



g

o

ed. in - ... ...

A declar vetting of poﬁ officers- coz
titutional, ﬂﬂe@ﬂ null and void.:

TUNCONSTITUIon

*r@ brmé into this. co

An order of prohibition to

DmhL bit ﬁhe mfea ting of the ExPEELHMWEIﬁDT&

appm@amt
i"fhe Resp@ndem’c to

ordier of pr@) ibition - to
-fi*ei r"f”mnﬁf ‘pmm@ti@ns, ,

A
e.. Al

pIo ohibit the Rcuponucnw fmm ma

emo? Jrl 0*1 ]

£. An order to issue

1‘.}" "F’EIL{. ap

icamts’ case is Lh'at in ;'D'ec,embéi';' 2013 vmc._,ulf# :Respendent’s

'The App nts’ case |
fficers. However, it is

s
'Vﬂmncr Board commenved the Vemno of Pohce
their case that the said process was conducted in gross violation of the
Page 3
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. Rules of natural

ustice as they were not given an opportunity to Cross-, .

‘examine any complainants Hence the process was prone to abuse and

4

SN Accordifig"‘to"“théfh "inS"E;e'a'd??ofi"fc'o

police officers, the Board instead concentrated in the-4nc

exposed to danger.
T oy was further contended: that the said

irregular arid ".abnor'in'e_ﬂ: and dli¢ i,no_'t_meeg"'th_e: 1§;g%1 'iﬁqufiréﬁlénfs.

~ envisaged in the Constitutioniand: the relevant statute since it was being

~conducted without a__qlio_f L. AS *2'1""_1"‘6:5_1,1;1{ the .‘B_c'vlard‘ was unlikely to

reach a just a;jgd""l'a;wml conclusion in their fin‘dings_aé;' the ex .officio”

8. As a result of the _foregoi_ng' it was contended that the fundamental

Iigh ) and

ncertrating on the i‘pérqu_ih;a; .'_c:e“;of thé: .

ard as ,;C:Q,n;_sjd‘j:utejd‘_'is_l,_,il_legal,._,__.. S s

process while' parties”



e

to continue unabated umnless the Court

- which vrola‘ﬂen@_lﬂ ~

m:cervened as the orflcer

s had been subjected to inhuman and degrading

R .?3?@?@? According to the Applicants the vetting process. is actuated

fnt, mala fides - discrimination;, veng ance; ™ i

character: assassination, public humiliation and ridicule' and. shadow

urﬂess proved mrlocenr conrrary t6 the'lai M sect '; jor: .

tme rhere were 1no Rules and Regulatlons to . 1egulate Lhe vetting

process. Upon launch of the ve‘fting process the respondent invited the

pubhc to submlt their complamts in early December arrd prepared a

etrtlonNo 6of2014 ‘ : o - g

s




the said Rules and Regulat'iOns. A’ccordmg to 'Lhem this action Was

111ecra1 Consequenﬂy, when they appeared before the respondent for

ENE ‘;,:f..‘5vett1ng m I\ICC Buﬂdmg st pubhc they were noL bnefed of the exi,

of any rules and regulations for vetting and only came to 1e i} later that

- the respondem pubhshed the Rules on 16t Decembe -Ol_b just before

- their ve‘rtmg wi chout brmomg che same to thelr a’ctennon

11. Accordmc7 to them, the axm esald Rules V\}L : ‘Vaﬂed to ’che National

oG vice o 9% Jaiary 014 lofi

decision rendered in their case so that even the ex officio méimbers WhO

" Wwere appearing in the ve boarddld not legally have copies of the

Rules and Qeoula‘uon%" or Vettmcr ‘

17 AlthouOh afher' 2 __ﬂdermc its dec1s1on the Respondents promlsod to

supply them‘ W1th the procefsdmas and ruhn@ they comended tha’c this -

'Wagéfﬁevérﬁdone.-:Instead the deteumnatlon was, Commumcated to fhemee... ...
v‘fkby,_;;w'ay of letters. = - . . e = -.
13.According to them, thé people who were present during the v'etting

were johnstone Kavuludi, Mohammed Murshid, Ronald Musengi,

o e

Petition No. 6 of 2014 ' ' ' . Page 6

ter: Lhey had been veaed and 2.



o .,mernbe*rs who sn

. re5pondents conducted the case ¢

Mamy @'\wuor, Davnd Knna.lyo ~ ex officio, Samuel Arachi ~ ex officio..

s and Gmce Kahmd1 —Tex off1c1o Howeve‘r sechon 14 and ’the Second

nclude?‘two rnembers appomted under

246(2) (a) (1) and (iii) of the Constlmnon and the five membf excludmg

the e-x—officio members appmnted ,under Article 246(D

Constitution. They therefore contended that during ¢-said process the
commission lacked Without quorurn.

14*‘ They assented that theve Was no comy

itrary to tHe 1u1es of nanlral stﬁce

._d"s'ince they Were‘-the' COmpl_a.lnanﬁé, Wit-nes_se.s and judges_uin the af,ore_said o

case. AlthouOh the Inan_date of the cornrmssmn dlll’lIIU the vettlncr is fo.

determme SllltaAl 1ty and competence of the I ohce Officer as prowded

allegations Which formed the basis of their disrnissal. :

~ Petition No. 6 of 2014 ' ' . Page 7

Schedule Rule 3 of the Natmnal Polzce Sermce Act requlres five

fide i

it during the.vettingand the, . .

law and’urled Ad'eterrrmaﬁons:_e,i-t?f}ex-—;@@ifsp;pp-qﬁe@;:by-ga

dence or Wlthout them bemg offe'r:ed".-'an_;oppormn_ity';it:_o explain the.... .



dlscrlmmaﬁon _m the way they conducted their interviews in that there

Were pohce offlcers who were mterwewed in. prlvate or in the -

to interview in public or private. It was therefore thei _w,i';ﬁon that the

vetting process was mot being conduced in a ‘tr hsparent and fair -

manner and the respondents are out to m | ;pula‘ce the process and

' """"-*?:'ia’ch1eve their an.se_lf.ilgh.‘ iii’cér'ést,ccjnj:ﬁ o the pubhc oood

- 16.Apart from the foregoing, the =e pondent mcorporat.e persons’ of

questionable integrity in_th

“vetting and -thes

g Hplé were named as‘]’&se,ph Kaguthi who was

adversely menﬁoned in the TJ.R.C. Report ‘and. had not been cleared

....A-.;-.Sumyu We umcra is: unphcaied in the ]ud1c1a1 Serv1ce \ﬂomnus51@nf:lsi=‘-.i

"pchu;r”-;'i'nent ‘scan’. while Ro_naﬁld "Muse_ﬂ@i .h‘a'.d‘.‘.a‘.':. p_endiﬁgf‘:ﬁaué{:

‘cémplaint v1de CID. Inquiry File No: 2072013, Further, the

respondents incorporated persons who were not vetted and or gazetted

to serve in the panel in the National Police Service Commission and by

Petxtlon No. 6 of 2014

tting panel ‘with no locus to conduct



_extension the Vetting: Panel;

dele:‘gated to the National Police Service Commission it cannot delegate

Since the vetting of police officers has been =

. the_aforesaid duties to third-parties since the position in. law- is that-a .« ..

delegaté - cannot” delegate. “*To them, the Task: Forceon. Comiifiunity =

S,

Policing (Nyumba Kumi) has no mandate to vet the police ficers and

2dmba the Vetting

¢“officers were not.asked - .-

Panel used vernacular language, yet some of

rcaseof favotritism® and

of the officers Be'

trainations of

comfortable to :Alz?‘e ";éﬁ"sted' ina parﬁc‘lilar,_unizt. It was ’_chez;éfore”conteﬁd_ed : -  *"_,

the Ré,_spdﬁde;ﬁ{s}zalzq Tthéf_éfof.e.é@?.il‘légaili't_y'a'é'-‘ o

acted contrary to the laW‘f:'dﬁd“_*rul‘és# ofNaturalwsnceandtheu 3

" determinatons are wrongful, malicious, vexatious, scandalous and

otherwise -a mockery of justice and exhibit manifest errors of law.

‘Petition No. 6.0f 2014 : o Page 9




4

olations of the fundamental rights of the : 7

Further “there are seriou

applicant in view of the applicant’s legitimate expectations and rights as

enshrined -in the Bill of Rights;g ~

) By engaomg in mtegrlty issties instead of saltablhty and compexence of.“i-

the apphcant Wthh issues are a preserve of an mdepeﬂden’c authority

set up by the statute, the Re‘spondents are accused.of _k_mg exceeded

their jurisdiction and since the Vetting Board isiwésted with quasi

]ud1c1a1 powers, it is bound to observo the ru-

,.,;:;_conducﬁng *he Vetrmff process aﬂd: 1

}HdlClOHSly a:nd not caprlcmusly w »ch it has faﬂed to do To them the

Vetting Panel has purported ¢ “r"emove them Wwhen there ‘are c’uﬁ:ren':ﬂ"y,

no rules and regulations to retire, remove and or dismiss, a'police officer

in service and any ‘-j'purpc')rte.d- rémo?al‘ lS i_lliég_al, nullandvdehelr : |

Comrmss ion Act.
20,-They further charged the commission chair of using derogatory

language against the'm"indicatin_g that he had a predetermined mind.

Petition No. 6 0of 2014
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‘S%Nha'tura;l justice Whﬂe =

bound 1o exerc1se 1ts powers-‘i--‘- gt



eSandent did not investigate:complaints against
me but chey forwarded the same to l_mvaLe investigators who have no

) .investigaﬁye _slgiﬂs aﬂd mandate The end’ resuh is that any purporced:“-‘ -

'""‘:,L;ff"ln\;esigoaﬂons that wefe'. ‘done were ﬂawed and Wlthout {canglbie-'

conclusion. The said investigators were not gazetted or vleg_'f' y recruited

by the commission and they undertook illegal task Whl Lthey carmot'be

held accountable and in the cucumstances their’ report if any should

hdve been supphed to the apphcanL "e to it ﬂleaahty the

P ?respondem d1d not supply the Tepor

cormments and the same ought to bex sreo-arded.

- 21.In the submissions, the Appli 'nts wlule reltera‘cmcr the’ contents of the

support‘mg affidavits: :averred th‘at the facmal .ave_rm_ents were not

connover’ced hence the Same ouorht to be~ Laken“”as' correct.” It was’

subrthed th "'it was not fau for the Respondents to promulaa’ce the.

he'-:.epplicams {iQ,:r_ response and s e

:;'E:':rules on l6th December 2013 ’md mterv1ew the APPhCantS the next day‘ T

and ‘ot bring Jche-‘:emstence of the ‘Rules. tO’i:‘c’hé‘.".i'a'tten’cion “of the
Applicants. Without a vetting Board it was contended the mandate of

vetting the OfflCEIS fell on the Cominission and since the Government

Petition No. 6 of 2014



has deleoated the powers 01 Vettmo to the Commission;: the- Corrmss&mxvf

has no authonty to dele”ace the same to third parhes However in this

‘was submitted ﬂ_Q ted: ha prowsmns of the Sfatutory Znstmmenfs Act,

22Hwas submi’cted'that under section 7(2)"-fhe powers Of fhe"RéSp011déHT- is ‘,

’ ' Page 12
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4

‘therefore. in this case

 within their mandate.

,23.Wi.thoiit Comriplaints, being ‘made by n'iéfnb.e_'rs -of .the public,. it" was. o)

- submitted that it was unfair for the Respondent to find"that ‘the

&f: review, theApplicarits'"

e Applicants from applying for

from the officers of depaiﬁnents concerned with the Applicant.

=== = =

Petition No. 6 of 2014 Page 13

the-Respondent introduced extranecus issties not =

wadministrative action, it was submitted entailed::seeking explaration - #%7



__:76 V\f hﬂe relymg on sev""‘ral'_"

| contended thaL the Respondents decision was tainted Wlth procedural

mealmess was in breach of the Apphcants Iegmmace expecta’aon a_nd

«violated the Appllcants fundamental rights and freedoms

27.In support of their subrrusswns the Apphcan’ts relied on. Re _ubhc VS,

][EBC ex parte Issack Dsman Shelkh HCMISCNNO' 160 of 2013,

Repubhc Vs. Commlssmner of Lands ex_pdrte Camhzamne Galth@m

Kuria HCIIR No. 44 @f 2011 Mumc i al C uncﬂ -of Mombasa vs"f.._

Repubhc & Umma Consulmnts mete. §"(Z:i‘vfz."_ll A‘p‘ﬁeal N@ 1-85ié'f 2001,

Hon Francis Chachu Ganva and O{hers Vs. HOn AG HCMA No. 374__3«_ e

of 2012 Repuohc VS. vasp

parte ‘Pmer SessV HCIVA No 361 of 2012.

Respondents’ Ca'se-

- 28.In respons ,:to the Apphcan’cs case the Respondents flled the mllowmof'

i
U

OTOUIIdS and also swore aff1dav1ts in feply

1 That the ongoing vetting of the police officers is a egal lequlre:mem

under the provisions of Section 7 of the Naticnal Pglice SEIVICE

Petition No. 6 of 2014

of S ate for Immlorahon of Porsons ex . .

pvovmlons of the. Conshmhon the qpphcants J



-members _@f j_paurhament and as such: it reﬂedts the aspuahons of fche

Kenyan p°op1e and “the st espondent has no-choice cther ‘thar to |
comply with its provisions.

2 Thaa. Article 746(3)(c) of ﬂbe Constnmfcmn gwes mandate to the

TN aﬂcmnal Pohce Servme Commnssmn m perf@rm &my @{her funchon als."?"‘-f” e

| lpreDcmbed by national ledlsla‘h on.
3 That Section 10 (3) (a) of the National Police SEW]'L!CC,-G@IHJ i "sian Act,
gives . the power exclusively to the Natigna . Service

Commission to make the legislation.

4 That Section28 of the Naﬁdnél Polic Serv1ce COmm1ss1on Act -

- provides the National Police: Service '.ommlssmn Powers"to ke’

R 'Re%lahons :and. in. this reoa;rdi make "“he Naﬁonal ohce Servme'.'-';'-i'-_'.:_fi'--‘--*-"-f

Commission (veﬁmd Regulaﬂons, 2019) and Gazeiie under Legal_

. Notice. No. 218 on the 16t December 2013, .

5 That there are ‘ve" -lear ve*‘chnff cruldelmes and sfandards thai-

include OfflCSI 's_a’aszac’clon of 'cn’cry and fralnmg fequuemems o

profession ducg and dxsmphne :mteg:r w:y and Lmsmmal probI’fy
and ire'ébect for human i cTh‘ts ’rba’c wﬂl ensure: ﬂ'zau the Naﬁonal Pohce i

hich is an msu’mtlon m Lhe pubhc sewme LndEIUO\_S a )

"'i.crlhcal apprai_,a]; jthe porformance of :u.s of flCGI‘S and thus ensu

’ (.’onlj the competent are cleared to con‘lnuc servv:v7

That the vetfihg process -is‘,on'1y “meant” 6" screen ‘Servin'g' police’
officers to assess their suitability, integrity and competence to

continue serving in the police service and the burden of proof lies

"Petition No. 6 of 2014 _ Page 15




':T‘::',-;:.:~:'W11th Lhe 1‘1te1rwe anel to determme whether an 1ndw1dual is fit. ..

“Qr unﬁt f@r pubhc service.

7 That the sfcandalrdls of due process, prmmples Of nartuml }ushce and

.. the respecft for. every

taken through the review process and they have a right to' fan‘
hearmg, to reply and to further review if unsahsfxed_,sthh the

decision of the vetting panel.

8 That the vetting process is being done in .an—:p_eﬁ and transparent

.and verifiable cfiteria‘ and

Tes e’that the pubhc and fchose'ii.._
~being Vetted Tave dccess to xele

' ' cle 35 of the Constlmhon

process in accordance with

-9 That the 'veﬁtincr procecs has noble 1nfent*ons to w1t ensunnv LhaL

individuals servmg m ch.eApohce service will uphold and dehver on. -

the punc1p1es of nahonal securlty is enshrmed in Arhde 238 of the o

’ ‘ Constlmtmn

mdwnduals conshtuh@naﬂl nghts a_re bemcr.-"_-’;.-_.".;.

. -;-j;.j~-~apphed in. JCP oncrmng ve‘%mfr Of pohce officers| and the! offlcers aLre

053 mformahon on. *’che vetﬁnor;:--.:}_.-‘ b

parﬁculally by ensurmg uf:m@st respect o the Rule A7 T E

~.of law, democxacy human rwhts and Lundamental froedoms Whl(?h;:

e epd rebuild pubhc "rust aﬂd co:nfldence in ~th° pohce as a-i—"A |

vice tov the citizenry. .

10 Tha’c Lhe pohce 0f£1ce1‘s duty relate ’fo ensuring. thar the Republm of
Kenya is protected against mternal and external threats and that is
sovereignty, its people, their rights, freedoms, property, peace,

~ stability, property ard other national interests are safeguarded and as

Petition No. 6 of 2014



'szh m‘teanﬂ:y Whlch‘stamdards can only be achieved. Hmrouorh vedcmcv

11 That the Government Of Kenya has invested a co]‘;@ssa]l amount of

uc]h the mernn. and waomern, who serve as pohce officers must be Ue@pﬂe ,

.zmoney 4o the vetting pmcess and- as such stoppmg the same will ... ;

»u{tomahcaxlly make. the ‘government incur. heavy fmancn "I[:’-"]losses_',_

: notwithstanding the fact that the instant application has no”mern:;

12 That the DetltiOn is 0therw1se mcompe{ten’c mlsconcelved misplaced
-and is an abuse of the process of this Hon" ura »e"Court as the
petitioner’s rights and fundamental freedoms ha; g-not beeri broached

and the same ought to be dismissed.

29.The Respondents” case on the o her éié ﬁhaﬁciihg ;\;iefc.tj_n.g'_“.processﬁ

commencéci 1nMarch2013w1th e Lormulatlon of the pr1nc1ples thap |

guide vetting guidelines, the: rocedures, veﬁing‘regulaﬁcmgand_ot}_;_er :

 attendant processes. The ing of the first cohort .of officers however

‘began on 17t Décember 2013 and the results .ﬁ‘hér.e'f’o'r iwas released on

3tdJanuar 9014 and some officers applied:for review hence the process . .

is notcomplete e pents B

301tWas contended that the process as gqug;f,ed by the National I?'pligg_z_._;,

Service' Commission, through.a panel consisting of commissioners, other

experts and technocrats were conducted in compliance with' the

Petition No. 6 of 2014 - : o Page 17 -



Constitution, enabling legislation, vetting: regulations and.in tandem .

with the rules of natural justice. It was their case that the Comrnission

e ~the OpI')-OI-’CL‘lI-I‘::L’E}-;‘;t"O'TES‘pOI’Ia‘thel‘eto in writing and thereafter interviewed
the said officers thereon as well as on the financial dete’zil__gﬂé}‘;;t.o:\iided by
them in public to ensure transparency and accogptafg 1\ty 'fhe law is
very clear and so are the rules and regtllgﬁgnS‘-éhiéing the véﬁ:ing

process which provided that sessions W ﬂbe in public. but: the

commission could decide to hold-in camera proceedings” in.iorder to * - -

protect the right of privacy of any person in the vetting process in the

interest £ justice or national security and it was-in this spirit that some of

the sessions were conducted in camera and not due to discrimination as

alleged by the apphcants herein. In any case the applicants -have not

demonstrateds any prejudice -caused to them by not being vetted in .

pﬂv"a‘%ééhd they 'neve;%_é'Qiéé'ted the pémel to be vetted in private.

31 However those who wished to opt out were allowed to retire with full

benefits. Further an avenue for review was availed to those aggrieved

by the decision.

e e — e

Page 18

=== e
Petition No. 6 of 2014




--32.According . t0 themn. the |
adversarial jud‘i'cial proceSS and that the same assesses and de'termines

ta,

__fﬂthe sul’cabﬂlty and competence of the officer taking:i,n_’co acc_ount_the

s dﬁgﬁt@ﬁdh&l : a,»n

sa

past record including conduct, discipline and diligence, 'fxtegnty and

fin‘ancial' probity a5 well as human rights record..

inquiry mto fmanmal problty carmot and does

' w_‘mch have a plOVlSlOl’L to a quomm In- any case the j

rere: asl\ed Whether 1hey had 1ssues wuh the panel befcne“

| ‘,.p‘f(j'cee}aiﬁg and had :nbne hence they ca;rmot be heard to challenoe its. .

composition. < e

24 Tt was comend d tha

14
‘o
5
(o g
er
5

‘members of the Commission as pr’ovided under Article 246(2) (b).and (c)

e

Petition No. 60f2014

d leoalg_: ‘r1’cer1a under Regulatlon 14 of the Reorulaﬁons, R



of the Constitution and any conflict of interest is addressed by
Regulation 6 of the Regﬁlaﬁons and the allegation of conflict of interest

is speculative. The allegations of violation of the Applicants’
fundamerital rights-and-freedoms were therefore denied. L
35.0n the issue of the existence of the Rules and Reglﬁi%ij’_cibns, the
1’_, } -
Respondents’ position was that it was not true.fhat thé respondent

conducted vetting without the rules and regﬁl‘aﬁoﬁsj Aas alleged by the

applicant. The rules and regulations were gééeﬁed and published on

o

| the 16t December 2013 and the apphcan’cs were Vetted after that. The
Respondent’s position is that theRules and Regulations having been
gazetted on 16% December, 2613 anld "ghe vetting process having
commenced on 17th_December, 2013 when the Applicant in JR No. 11 of

2014 was Vefc’_'ced while the Applicant in JR No. 12 of 2014 was vetted on
18th Dece'rllibef; 2013, it was incumbent upon the Applicants.to secure the

sarﬂe.-..Apart Afro-m thatseg’aon 128 of the National Police Service Act

fjfi)\/ides that the Rules, Regulations, standing orders or ény other form

of subsidiary legislation or guidelines made under the Act are to be

published in the Kenya Gazette and notified to the public.

Petition Na. 6 of 2014 Page 20



36. AccoLdmo to’ the’ Respomleqts the new facts raised in the further |

ff1d8VlC OL_UhE not to bo en tamed by the Court

'S‘ix}'.co‘ ud1c1 al rev1ew xemedles are dlscreti‘qna_xy_ -and‘, noi;guaraﬁtéed‘_"c_he -

account the importance of the veﬁ:md process.

8 Their case was that the comxmssion requested t

; !ﬁ:

complamt agamsr the apphcant_s tQ the cort 1551on before Ve’r'cing and

s poql’uon ‘that ’there are Very clear Vemng ouldehnes | :':‘: "

:,’chat mclude offxce s S"Ltlsfac’mon of entry and ’cramnw

: p"r‘dfe.s Sional.-..conduct and d15c1plme, mteon’cy

b1ty and 1e5pect for human nght that W111 ensure that ’che
.Na’nonal Pohce Servme Wh.Ch is an mstltuhori "m the ‘public service

Lmd'e'rgoes a cntlcal appralsal of the performance of its officers and thus

- Petition No. 6 of2014 Page 21



ensiire only those found siiitable and competent are:cleared to continue: - -

serving. Aftej_; the vetting process the'applicants were informed of the

outcome V1de a copy of the dec151on of the com_missmn and a Verbahm Sivteigit

e ‘lrecord of ‘the 1nterv1ews byihe ve’chncr panel The Resp ondent :

tha'r integrity is part and; parcel of the disciplinary procedsib 'fore and

after the promulgation of the neéw constitution he he applicants

o
é

cannot claim that they should not be vetted on, <'nte Sty

.'40.Accordin.'g fQ the lz'ésp'o'_ﬁdén{s,:' the «

Vexatious, ati abuse of ‘the court

impleinent the Cons.titution and -,sta,_ll“_policerefdi*ms.'_

41.The Respondents submitte‘d" that the VeﬁinfI process is. sanctioned by T

| .POllce Service COIIL‘IIHSSIOII ‘Lhe power to, perforrn functions given to it- by e

the National Police Semzce CO77Z?’7’ZLSSZO7L ACL No 11 of 2011 By sec’uonl‘

10 of the said Act the Commission is- empowered to make legislation

‘regulating the vetting of police officers and at section 28 thereof the said
e — = a5 TR = T ——
Page 22
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plicants’ case ‘is” frivolous)i

ocesstand - calculated‘ tQ 1o‘l3_s,tri1_c.t the 3



B Comrmsswn i5 empowered Lo‘ make Regulations which it did make vide ...

| the '\/e‘b‘tiﬁ'g'Regiﬂ'a’tions, 2013 and gazetted the same in the Legal Notice

~ Nmmber 218 of 2013 pubhshed on 16t December, 2013. Acccn dma £0 ‘che;

r-*-';--_-"_-’Respondems unhl\e sectlon 14( ) vvhlch pI’OVlde for the.: quorum f thef;..;:li-‘ 3 sk

Commission in conducﬁng its business and affairs, which
with the second schedlile is five members includingtwo members

' ap]pomted mder Article 246(2) (a) (1) (11) there 1sno prévision for quorum |

-carry'mg out of the

fhe panels Wthh panels aref-conshmtedw:g
Wgsuant to Recrula’clon 10(1). I‘c W_'as ', "cher_efore ‘submitted: that -the
e panel is Wlthm the discretion of the Commission which is

quorum 4o£ th

not the same as the quorum of the Commission.
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42 While appreciating that the.only valid complaint an officer can raise is
under Régilation 4 with respect to impartiality, natural justice and/or.

discrimination and on this aspect, the panel invited the applicénts to

state their objections henceé t_"_e panels were duly cohsﬁmte'd_,_,iw;ttﬁ the

requisite quorum.

43 Tt was submitted that the said Regulations havmd"’?)eé;

the Chairman pursuant to the provisions ofthe Act, the same are legal

-

and provide clear guidelines and stgndarl_&s‘“ that include officers’

service.

44.The Respor@l’c}?ﬁté} therefore denied that the said vetting only focuses on

the financial aspect of the officers since there are clear guidelines set out

m the statute which gl{l-.iﬁdé’l-ines were published on 16® December 2013 m

accordance with section 124 of the Act. The said Regulations, it was

contended incorperated the principles of building confidence and trust
et e e o a £ T Ao m BT T Tl e e e e e e e T T I o Pt e DO e ——, —
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" in the -service, "imp‘axﬁali"cy; natural justice: and international: best

- practices.

4:5.The Respondents therefore u:ged the_Court to disnﬁss_ these .matters as

_ 1he oovernment of the = V:__‘:ubhc of Kenya has mves Led calossal a_f""o*Lmts‘:_; B

of money in the process and as' such s’copping th s;azile v-wiﬂ

automatically ‘make the government incur heavy inancial ‘losses

notwithstanding the fact that the instant petition*hds no merit. Tt was =~ -

further submitted that the orders sou'ghjt"he'; ’elre_egamst the public
© interestand the sameoughtnot to issf' :

~46.In sﬁpport of their submissi-_ons" e Respondents relied -on _Truséed

Socieh/ of Human Rig}}ts Alliznce vs‘.AAﬁbrneV General & 2 Others ™ -

Pentlon No 229 of 2.01 epublic vs. Ftidi‘cial 'Service Commissi:on ex

pame Pareno. [2004] T KLR 203 ’709 and H[alsbury' 5 Laws 01 f England, 4%

pa'ge;..SOEi».para 1508.

. ‘Determinations

1ave considered the foregoihg and thisis the view I form.of t_h.e matter.

48 First I would like to assoeiate myself with the sentiments expressed by’

the Respondents that the Applic'ants attempted to introduce new

mryr=re]
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“.matfers in‘the further Ellfl'daVIt sworn in support of their case. I must-say -« -
that the conduct of introducing Mnew grounds in a supplementary

affidavit not grounded on either the penhon or the statement in suppor b

‘ _ to.support the case aéﬂ_jpleaded in th pe

statements but-ought not to be used

49.Tn my view fhe- following

“judgement.

Petition No. 6 of 2014

'”_:,-,of ]ud1c1a1 rev1evv 18, a hlchly Hregular practice. that-ought n@f to be

tolerated. It is a practice which ought not to be countéﬁénced as it

amounts to ambushing the other party and amending ¢ ,a‘_d'gings by way

of supplementary affidavits. Affidavits constitute éwidénce which ought

and outlined in the

the proceedings advance.

" the issues for determination in this

-1+ Whether.th _'“,_;_;e»spohdent‘s action of vetting“the Applicants without: -

'bringi’ﬁ'g:ffghé Rules to their aﬁenﬁon rendered the process unfair.’

Serwce Act

la)
I

Whether the vetting panel as constituted was legal.
4 Whether the panel conducted its proceedings in a fair manner.

Page 26
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avenue to-mutate the case-ag- -

Whetner the R esp’:ndems had the power to: formulate and .gazette:. *.;.

N_'ettmg rules and reu’ulatmns under Section 124 .0f. the Na’aonal Pohce;,;m.;_



5 Whether '.,f;hé?i?v:é{t_tingjpiqeess was constimﬁ@nal; s

Whether fche OKdEIS sought ought to issue.

50.It is agreed by all SLdeS that the Vettmg Regula’ﬂons were . Uazetted -on

Lhat smce the sald \ules and Regu‘ 1 H0:

December 2013, 1t was upon the'a 11cants to-ensure ’that they secured o

c'opies of the’_fsaidv Rules and .gulafﬁc‘ms..hehce-'the'ir"'ignofaﬁce thereof

T51.The 1mportance-

vcrestlmated In fdct accordmcr to the —{espondents 1t 1s thesev’

16t1‘ December, 2013 ‘Whlle the pmcess of vettrlg comrnen d'_- the <Pyt 4,

g had be—en gazetted on 16th:

Tii“e’s'e Rules and-RegulaﬁonSfo_r-ﬂie ;prbcessblf .‘\"zetting T

same .;Rules and Reeula‘aons Whlch dealt w1th ’the ve’rtmg proceduref

.A.meludmcr such issues as the quorum of the Veﬁ:m pa,n'e’ls’:;_ E g

52. Sechon 1'78 of the Nauomzl Pohce SET’UICE Act, Cap 84, Laws of Kenya. |

provides:

Page 27
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AZZ 'egz/'latzons, _mles, stmzdmg ovders or any. .other form of . subsidiary-

ngzslatzon or guidelines. mad’e zmdﬁr this Act shall be publzshﬂd in the .

Gazette and notified to the ;Wblzc

53 The purpose oF Gazeltemeni: was dealt. W1th m Cath@hc chese @f :

“'-M@shk el Aﬁ@rnev General [(2000] ]L IEA 25 (CAT) Where :11:,., f

that the whole objecﬁve behind such publication is to bring: Tﬂllpurpo_ri:

of the order concer ned to the notice of the pubhc vpé :_sem'é likely to be

affected by it, thereby making the-legai maxim “ignorance of the law
does notexcuse” 'more‘-'-ra'ﬁc‘m'al,-j in

- dasgresdiogsiaton

54 1t is thgrgfo;fé clear that gaﬁi't‘ue_‘ﬁmoﬂce'm’ﬂess expressly indicated as.a

pre-condition to the comg-'ih’co foree of a legislation is not necessarily.... .

the imstrument: by’ which. an action ':beComéS;-¢effécfifve;i_' In this case "

gazeftemient and public notification. The requirément for: notificationi#:

' Page 28
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two steps - were  mandatorily * required “and ‘these. -were .- -




5.5'.Th'_é”l 'Applicanfs contend that by

" theRespondents to deny

- it-wassheld that:

provisions, they must be construed strictly ~and that in such -

circumstances you ought not to do violence to its language in order to -

“+. . bring peéple within"it; but cught ratherto:take ‘taie that néioRe s ™ =

brought within it who is not bro'ught within it in express -Iéhguége. See

London CoumtV'C@uﬁcﬂ vs. Avlesburv Dairy Cﬂm‘palnv Ltfd [18991 1

OB 106 at 109; Muini vs. R through Medical Officériof Health, Kiambu

[2006] 1 KLR (E&L) 15; Hardial Singh and € 5 [1979] KLR '18;'{-—197162- o

. '80] 1 KLR 1090. SEE T LA

e time of their vetting ‘even the

Réspo_nd_en’cs did not have c

In support of this Coﬁteﬁﬁbh they have exhibited ‘a copy of the feceipt

- and ‘proforma dated 9th Tanuary, .201_4 for the ":p.urchas'e" of Tegal Notice ..

No. 72 of '0‘1'3':..537 the National Police'Ser_Viicf’e: There was no é'ftelil’p'tib»j}--f B

' ’ﬂde4:7 of the Consﬁﬁiﬁon of Kenya p@vid_es as follows: ~ = ..

(1) ‘Ez‘)ery person'has the right to administrative action that is expeditious,
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= of the gazetted Rules.and Regulatidns‘.
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- (2) J[f arzgkz‘ or fﬁnﬁém@ﬁtﬁl freedom of a person has been.or. _is.ZikeZ’y to be -

_ gwerz written reasons for the action.

57.Procedural fairness is therefore a Constitutional requirement in

| Maiawa Ole Keiwua Nau:ob' HCNCA No. 1298 Of 2004 the T—Twh Cour’c

* expressed itself as follow;

“Whereas the rule sratural jus'rice are not engraved.on tabiets of

_ stones, falrnes emand that when a body has to.make.a decision Whlch

' "would affect a; Lwht of an indjvidual it has to consider any stacutory or

) '_other f ‘ mework in Whlc‘l 1+ opera‘tes In palﬁcular itis; well. estabhsh@d

o '”__that when'a'’s e 'has con_ferrea on a body the power to. make décision
maffectlnv mdlwduais 1he courts Wlll only rpqune the procedure
ii’t'{pI‘ESCl‘lb‘-“d to be m’croduced a.nd LOlIOWQd by way of additional.
safeguards as thaL will ensure the a’ftamment of fairness. In essence

natural justice requires that the procedure before any decision making

authority which is acting judicially shall be faix in all circumstances. The

Petition No. 6 of 2014 . Page 30
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right to 'behgeag__@:has_ two facets, intrinsic and instrumental. The intrinsic |

individuals or groups, againét whom decisions taken by public

authomhes operate, to- parhcnpate in the proceedings by Whmh those -~ -

"“alre' made am‘oppar’*unwy to express then dwmﬂ:y as. persons

being upon ihosewno affirm thei exisfeﬁce..:’.";::. A’I\’:hOqu:h‘the courts

have for a long time supplemented the p1 ‘ocedure that had been lald

o down in a ledlslahon_ W ere’ t‘hey have: found that to be necessary for that

'purpose befole thls"unu ual kind of power is exercised, it must be.clear

- that the stammry Fcedure is insuf fficient to achieve justice and thatito

require addi‘fcm 'steps ‘would not ﬂustrame ihe ap.pa,ent.purpose of

-inad {_eaﬁa;te or ek pro _,_1de for the ‘observanc-e-:o:f..the"rules-ro:L natural 0.

ustice. The courts.took their stand several centuries.ago;-onithe broad

principle that bodies entrusted with legal powers could ﬁot validly

exercise them without first hearing the people who were going to suffer

_ as a result of the decision in question. This principle was applied to

admlms’cratlve as well as judi c1a1 acts and to the acts of mleldual

e z ——

Sareere )
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____approach_in order tg.ensiire.

.~ 58. In this é_aSe_t11e_ period betwe

' ”';._lweH as to the acts of.collective bodies such’ as

]us'hcesand commlﬁees The hypothesis on which the. courts buﬂtup '
their jurisdiction was that the duty to give every victim a fair hearing
just.as much a cannon of -g@@d administration is unch-a.ﬂenoreab]le as. -

reaard its substance.’ The courts can alt least controlthe pnmary

pmcedure s0 as to requiire fair consideration of both sides of the case
Nothing is more likely to conduce to good administration. Namral
justice is concerned with the exercise of power that is m say Wlth acts or

orders which produce legal results and in some Way alter someone’s

Eegal posxtxon to his advantage. As part of a reagon ,’éfalr and just

the conshtuhonaﬂl

procedure the court has a cardinal duty to up

entails-a hbera]l arid: dynamlc '

guarantees, the right to fair hearing w

joyed by an md_lv_ldfual is not.
violated....” | |

he gazettement of the Rules and

' Regulations was less thaz ZQiﬁours in- reépe.c.-t_,-of...One__o:f;i‘:he.Applicaﬁ.ts_,.. P

The Res'porlmdehfism Hémseleésvhave not diSpLitEdithE.‘ all.e'gations thatat -

the time f’c1 Vi

copyofthegazettedRegulat{onsYet theseRegulauons_werevefy_

1mporta11t m—sofar as the vetﬁhg proceés was.concerned. Further there: |

is no evidence that by the time of the vetting of the Applicants the

public had been notified of the said Rules.and Regulations as

Petition No. 6 of 2014
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mandawulyreqmredmdezsecﬁon 128 of the aforesaid Cap 84. Taking R

into ) account the total 1'ry of the foregoing I am not sahsmed thatthe

process of Ve’tting Whlch ’tog‘l{place' within é_,pferi_od -.‘o*ffl:es;s;_-than'.z.éi; houirs .

Applican"ts.

'
s

59 The next issue for consideration is whether -the Responderits had the

v

power to formulate and Uazette Veﬂrmg rules and regulaﬂons under '

Secuon 124 of tbe Nailonal Polzce Sermce A lt is clear from the B

"'Regulat'iOns-'tha.t—-the--s‘atrhe'—w‘ere_‘p 'rponeil}rmade pursua;ﬁt 1o_the

aforesaid provision. The sai section provides as lfoll(')ﬁ}y‘s.:‘ 3

eoulatmns fO? the betfei carrymo out of the r

(1) The Commission may 17

prescnbmo awa;zaements and p7 ocedures fm promdmg, assmtmo in or
co-ordinating smff de'velopment progmmmes anrl |

(e) the er 1ployment of civilian staff within the SemLce

o . Page 33
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"_f.-_-f6.Q‘,.-Ifc_-i-s_ ob\ziqus that;th;e -aforesa_id provision suffers ;from bad :

draftsmanshlp Sec fion 124 ons not have more ’chan one subsectlon

e v e
(!

hence there was no need to have subsec hon ( ) of the sechon However e

f%ﬁ‘éizﬂ;pﬁhcams*_..«comeﬁﬁbﬁ fh';a-’c he said section onl__—y- deals 'With rules

and Regulations relating to civilians cannot be correct. It is

.subsec'ﬁon,(e) that deals with civilians and as correctly” hed by the

Respondents section 7(2) of Cap 84 prov1des for vet g Therefore

———

| -unless o’cherW15e prov1ded in the Ac’c the Reg

“sect tion 124 of the Act may properly oY

There was also an allegation that th Rules and Regulatiohs ought to

ons :formul,atedlundef 5, 1,

oriprocedutes for vetting: il

“have been formulated by, the' M ﬁister'réther "fhéh the Chairman of the

e

‘Commission. No authority was cited for this:submission and I am aware

—_—

of none. By parity of

61. The next issue is whether ihe Vettmo panel as. conshmted was leoal It

was contended that the vetting panel ought to have beeri consﬁtuted as

= e e .’—-‘-- S e T
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per secaon 14 of the N mmmal Police Service Commission Act, Lap

185C, L&Ws f Kenya. The sald section pr0V1de5

(1) - _]The bzzsmess and affams of the C0mm15510n shall be condzacted in’

_ c01 d&mce wzth fhe Secorid Schedule '

(2) ]Erce;n as pr ovzded in the Second Schedule the Comn_ 552077 maj 7egulate

its own procedure.

62.1t was aroued on behalf of the Respondents ’chat the pro : ..és‘bf vettmg'is

not one of the busmess and affairs of the C om'mlssmn and that itisa

»-funcﬁon o‘f the-Commis-sion.- .'Ln my viewsthat is f‘dishnctlonwlthoupa;: e

doing so is entitled to co-opt persons Whose:knowledgé and skills are : .. .
found necessary for the functions of the Commission and whereas these

persons may attend the meetings-of the Commission and participate in

= = = = T o e === e Tyt T )
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its deliberation, they have no power to vote. Accordingly, there is -
' nothing inherently wrong in the Commission setting up committees or

even the so called panels as long as they comply with the law.

63 That leads me to the isste whether the panel conducted its prgc'éé:’c':ﬁ-i;gs

in a fair manner. It was contended by the Applicants thgt«tHé y
.

Respondents concentrated on irrelevant issues suchas finaiicial probity

4

of the Applicants rather than on suitability anci -Com;gténce of the Police

Officer as provided under Section 7(2) Of—.“CaP.}S—g-“" In my view I do not

e el the reason-why theissues of mtegn’cyoughtnot to.be.considered in:= ..
determining suitability and competence of the police officers to continue
serving. As long as the reqiurﬁ Fhent of fairness is adhered to in the
procésﬂsﬂ,. inte grity‘% is oneofthe factors to be (‘:onside:red, ir__L se,_llection under.
Article 73(2)6f the E‘;ns’dtuﬁon taking into account that the guiding
principle_:s%':{bj:fjii:g‘;del‘ship an(—:-l_‘integrit_y ihdude-_sele_ction-on.-.the_,-basi"_s of . .

persbii_?’l 1r{te grity, compe_t'éﬁé'e and suitability and accountability. to the

public for decisions and actions.

{ I"ﬂ

LU0 S0 U O 1 &

k=
s

,
_—
twase

64.

== ===y

vetting, the respondents conducted the case contrary to the fules of
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66 In R vs. Ada Khan :-Eaucmmn Serwces ex pa te Ah Sele & 20 Omers

U

niatural justice since they were the complainants, witnesses and judges
in the aforesaid case: The procedure in such matters has been the subject

of several ]ud1c1al pronouncements As is stated by Mlchae]l Fordham m

]/'udzcml_]Revview H&mdbook 4&\ Edn at pacre 1007

pmcedural fairness is a ﬂem—pmnmple Natural justice hal‘

to what is neede in order to be procedurally £air.
duty dep'ends on the par’ticular function and
- individual case”. :

65.In Kenya Revenue Amhcnw vs. M

ngh C@u, Mlsc Apphcatmn No. 12 of 20@, E-was. held mie7 aZLa a8+, |

“QOn the allegatidﬁ that there was breach of the rules of natural justice, it
is mot in every situation that the other side must be heard. There are

situations where a hearing would be unnecessary and even in some

ases obstructive. Bach case must be put on the scales by the court aqd
Page 37
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r there *camnd"tzbe;déner'al ié_{qu'iremem for hearing in §_]1‘]!‘_§i§ma_1ti@nsg There -
- will be for exampie 'smm{‘i.@ns when the need for -expedition indecision
making far outweighs the need to hear the other side and in such

satuatmns the court has to stﬂke a balance

'”"*'é'7".'iﬁ"Rﬁésélfv'é. -Dﬁk’é’:@f Nérfork [1949] 1 AM ER at 118, the: Court -

expressed itself as hereunder:

“There are in my view no words which are of unusu: il application to

. every kind of inquiry and every kmi of domesnc tribunal. The

qunemems of natural justice must dep id" on c1rcums1tances of the .

. case, the nature of frhe mqun'y, rules under Wh ch the i'nbmnal 15 acting, . "

nd 80 for’ch Accordxnwly Ido. .

__the sub]ect maﬁcr that is bemor dealt

“not derive much assxs’irance frol_'

have been from time to fime' ber 'g used but Whaltever standard is_

-,A__68,As was held mSlm@n Gakuo vs. Kenvattai Umversﬁy and 2 Orhers

Misc. Civil Appﬁeéﬁan No. 34 of 2009:

l ”The}audz altemm panem rule shodd not be mterpre’ced to. .)_:rgean- a.f..-ull
.'-.“v'madVEIS'aIlal Tetari mo or anythmv close i.o it as per the COUTETOOIL. — 1o ot

sxtuahons and as per sectlon 77 of the Consﬁ’m‘ﬂon Interprehnd the

‘ demzmds of na‘cural ]Lstlce as 1equ111”1g an adversarlal hearmcr or

;uny’l:]‘nl:nor similar is a serious m1sd11 ecHon in law. _There are no rigid or

¢
e
-t
(]
m
ﬁL

universal rules as to What is needed in order to b

What is needed is what the court considers sufficient in the context of

Petltlon No. 6 of 2014



each situation W}L*h its. Own amigue: facts with iche needs:of Uo@d

admmnstrah@ in view. 1 urge practitioners of law not to rigidly. 1mp0rfc
the hearing requirements in court room situation eﬁtc

69 I—Iowever as is sLated in Halsbwy ]Laws of England 5t ]Edﬂmn 2010 \'\/@1

6]1 a’c p&ura 639 T L N

R

“The rule that no person is to be cgndemned unless fchat pezrson has been

given prior notice of the allegations against him and & famr pportunity

? (

al prmaple of

jusﬁce.' This rule has been -refined and ad

’

- proceedings of bodieé other than jﬁdicial i

naxls, zund a duty to act in

'».~c0nform1{y with the ru?e has Abefn i

S .admmlstrauve bodies._nof. requure

ﬂ:hemselves ina

manner amaloaous tO a court

~4

“T1t has been argu ed that the role of the Commission was fo conduct a

preliminary hearing so as to determine if there was a prima facie case

ExsErErTrEsEET
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‘made

Y i

Tnbumal that Jhas been sefc up to mvesitwaﬁte hlm Ou_r response to H‘HS :

Jrvument is two fold. IFUfsdy, the Commission was under an @bhwaih@n _

- _:mnshmﬁonal thresh@ld ‘f ihe removal of the. Pethmner gof a- ]udge had

been mei. The Conshmclon requires the Commlssmn under _hdés-:

168(4) to be satisfied that a a complaint or petmon chsclose o-.r.ound for

removal Of a judge. This constitutional standard of i 1
be achieved by a systematic and caureful evaluahon f"‘the evidence

before the C@mmlssmn to enable 1fc reach .a dem’s'mn whether ‘&he'

evidence before it merited the formatiorofsTribunal to -consider the

Petitioner’s removal.”

“empowered. to make a__dec,ijs‘ipn to remove a Judge. Its role was limited

to making a recommendatiéiv for the formation of a Tribunal to remove =~

- officer.

a Judge. Here, the .

- ONerpus:,

g Jommission is empowered: to dis¢ontinue a police’: " |

~In, tHose circumstances ‘the Commission has even a.more .

k than where;ifs..role is simply. that. .of;:'-.L:-__-.1_1_1'akiﬁg,,ﬂai‘~ i

recommmendation.. e e

73 Whereas I amnot prepéfé& to hold {heit'mrhere no c'ompl'ajﬁts P -Io'd ge

with the Commission, a police officer can never be discontinued, it is -

however imperative that the allegations made against a poilice officer be

s ==——r== ===

s 2
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;__,_ava11ed to him.or hel m w‘od H“me to enable him or her adequalely
respond thereto f 0. CO"lfIOI‘L’C an officer Wlth alleca’aons when their

source cannot be Vou.chsafed is in my view an unfair. .As was held by

e Courts in Kenya would do we ‘to fcﬂo»w in carrying

is a ]L@an, which th

' o£2007 12008 KLR 587 the Cowrtheld: . . ..

- “I-would at this stage, ad he observations made in the Hyvolir’o -

:VCd‘.ss'iani De SOuz“. s Chmrmmv Membus oLanga Town Counml 1961

EA 77 where ’chqj' court set down the general pr mmples which'should - - .
Gulde smmtory domeshc or adm 1n1sfrat1ve tribunals sitting. ina quasi-.
: .]udlcml capacxty P 386~ "che court said 1At a;statute prescnbes or. -

st:-a.tutov'y rules amd reoulahons bmdmcr on- Jme domeshc h?wumal wriabion By

prescnbe the procedure to be mllowed Lhat procedure must. be -
dbserved 7. if no procedure is lald down, The- e may be an. obvious ... -

implication that some form of mquny must be made such as W111 enable

the tribunal fairly n at issue; 3.In such a case the

tribunal, which should be properly constituted, must do its best to act
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}usﬂyamd SL'EHdS by just means. It must act in good faith and..

:fazrly hsten to bmh smes Tt is not bound, however, to treat the queshon

as a trlal. It need not examine witnesses; and it can obtain information in

any way it thinks best.......... ; 4. The person accused must. know the o

_ natrure of the ccusatwn made 5.A f.;qu opportumty -must. be give to

those Who are parhes to mhe conhoversy to correct or. conhadmt any i
statement prejudicial to their view and to make any sta‘teme fc,.they may

decide to bring forward; 6. The h‘lbhnal should see to it

which has come into existence for the. purpose of £ 'ﬂe qzmsz Zzs is made -
available to both sides and once the quas Si~ lzs,hals d, if the tribunal

receives a communication from. one party o m-a third party, it should

glve the other par’ty .aJ‘l oppormnxi?y of co‘“ menhnv on it.”

7 SJAé obséfved byWR Wade & C.

e

Law’ 10% edition (2009) Q

‘regard:

“Where an oral". earxzﬁf is given, it has been laid down that a tribunal
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79.The ~Applicants have " éllé_ged that they were -never afforded .an .
opportunity of responding to the allegations made against them yet had

they been afforded such opportunity they would have adequately

- answered the said allegation. The Respondents have a,dmitjté‘di that
though they invited the members of the public to lodge complaﬁts none
was forthcoming. It has not been contended that thesé%bryniﬂaints were

availed to the Applicants before they appegre'é‘.;‘:foﬂf vetting. I am

therefore not satisfied that the process of Ve’a'mgof the applicants met

the standards of fairness.——-

constitutional. In my viéWw,
unconstitutional. Asstated at the beginning of this Judgement, the
people of t_higlRepilblic had issues with the performance of the police

_ force hericé there was aneed to restore the public confidence in the said.

force. Irt so doing, however, the Constitutional safeguards have to be
atdhered to.
81.With respect to issues revolving around the competence of the

Applicants and whether there was or there was no evidence to warrant
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ve’chnor of the Apph cants Whﬂe ‘ensuring comphance with all

apphcable provisions of the constitution and fairness as discussed

herein.
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Introduction

1.

o

LI

This judgement is the subject of Petition No. 6 of 2014 filed by Immanuel Masinde
Okatoyi, Judicial Review Application No. 11 of 2014 filed by Jonathan Kipkurui
Koskei and Judicial Review Application No. 12 of 2014 filed by Peter Elaini Eregae.
The Petitioner and the Applicants, who shall be referred to as the Applicants instituted
these proceedings against The National Police Service Commission and Attorney
General as 1™ and 2 Respondents respectively. The said matters were consolidated as
the issues involved in all the matters were similar and cut across the said causes.

In December, 2007 this Country went to the General Elections in order to elect its
President, Members of Parliament and the Representatives in the Local Government as
it was then known. Following those Elections, this country went through one of its
worst crisis in its independent history. As a result, the leadership was prodded into
hastening Constitutional and Legislative reforms which had hitherto been treated with
lethargy=and contempt by the previous regime. Some of the decisions which the people
of Kenya made were the need to reform inter alia the Judicial, Electoral and Police
Sectors.

One of the methods of the said reforms was the vetting of the members of the Police
force. As a result of the said system of vetting the Applicants herein, who are seni~r
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police officers, found themselves threatened with discontinuation from being members
of the police force. It is those decisions which provoked these proceedings.
In these proceedings, the Applicants are seeking the following orders: .

a. A declaration that the Respondents’ conduct and action amount to denial,
violation, infringement and or threat to the fundamental rights and freedoms
of the Applicants. "

b. A declaration that the vetting of police officers commenced in December
2013 is unconstitutional, illegal, null and void.

c. Axn order of certiorari to bring into this court and to quash the determination
of the Respondent to retire the Applicant from the National Police Service.

d. An order of prohibition to issue as against the Respondent to prohibit the
effecting of the determination made against the ex-parte applicant.

€. An order of prohibition to issue as against the Respondent to prohibit the
Respendents from making any retirement, promotions, dismissal, order of
removal on the vetted officers on the basis of the vetting conducted in the

~month of December 2013.

f. An order to issue to the Respondent to compel the reinstatement of the ex-
parte applicant to his duties as a Police Officer:

g. Costs.

h. Any other or further orders, writs and directions the Honourable Court
considers appropriate and just to grant.

The Case for the Petitioners/Applicants

5.

The Applicants’ case is that in December, 2013 the 1% Respondent’s Vetting Board
commenced the vetting of Police officers. However, it is their case that the said process
was conducted in gross violation of the Rules of natural justice as they were not given
an opportunity to cross-examine any complainants hence the process was prone to
abuse and manipulation.

According to them instead of concentrating on the performance of the police officers,
the Board instead concentrated in the income of the Police Officers hence violating the
privacy of the police officers and exposed to danger.

It was further contended that the said Board as constituted is illegal, irregular and
abnormal and did not meet the legal requirements envisaged in the Constitution and
the relevant statute since it was being conducted without a quorum. As a result the
Board was unlikely to reach a just and lawful conclusion in their findings as the ex
officio members were playing a great role in the process while parties interested is
settling scores were similarly playing a great role in the process. '

As a result of the foregoing it was contended that the fundamental rights and freedoms
of the Police Officers have been grossly violated which violation is likely to continue
unabated unless the Court intervened as the officers had been subjected to inhuman
and degrading treatment. According to the Applicants the vetting process is actuated by
malice, il will, witch hunt, mala fides, discrimination, vengeance, character
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assassination, public humiliation and ridicule and shadow boxing and is likely to
achieve disastrous results to the officers, their families and the public. ‘

To them the process is being conducted on the basis that they are guilty unless proved
innocent contrary to the law. To them security is a major concern in the country hence
the need to handle the process same with decorum and fairness. As the process is in
violation of both the constitutional and the law they contended that the same are null
and void.

According to their averments, the respondent commenced the vetting of all police
officers including on Monday, 25" November 2013 at which time there were no Rules
and Regulations to regulate the vetting process. Upon launch of the vetting process the
respondent invited the public to submit their complaints in early December and
prepared a vetting program and scheduled for the process vetting despite lack of the
said Rules and Regulations. According to them this action was illegal. Consequently,
when they appeared before the respondent for vetting in KICC Building in public they
were not briefed of the existence of any rules and regulations for vetting and only came
to learn later that the respondent published the Rules on 16™ December 2013 just
before their vetting without bringing the same to their attention.

According to them, the aforesaid Rules were availed to the National Police Service on
o™ January 2014 long after they had been vetted and a decision rendered in their case
so that even the ex officio members who were appearing in the vetting board did not
legally have copies of the Rules and Regulations for Vetting.

Although after rendering its decision the Respondents promised to supply them with
the proceedings and ruling, they contended that this was never done. Instead the
determination was communicated to them by way of letters.

. According to them, the people who were present during the vetting were Johnstone

Kavuludi, Mohammed Murshid, Ronald Musengi, Mary Owuor, David Kimaiyo —
ex officio, Samuel Arachi — ex officio and Grace Kahindi — ex officio. However

- section 14 and the Second Schedule Rule 3 of the National Police Service Act requires

14.

five members who shall include two members appointed under Article 246(2) (a) (1)
and (iii) of the Constitution and the five members excluding the ex-officio members
appointed under Article 246(b) and (c) of the Constitution. They therefore contended
that during the said process the commission lacked without quorum.

They asserted that there was no complainant during the vetting and the respondents
conducted the case contrary to the rules of natural justice since they were the
complainants, witnesses and judges in the aforesaid case. Although the mandate of the
commission during the vetting is to determine suitability and competence of the Police
Officer as provided under Section 7(2), the respondents considered other grounds not
provided for in law and arrived determinations either not supported by evidence or
without them being offered an opportunity to explain the allegations which formed the
basis of their dismissal.
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They further contended the respondents applied selective justice and discrimination in
the way they conducted their interviews in that there were police officers who were
interviewed in private or in the respondents’ offices and others in public yet all the
officers were asked the same questions. The respondents are the ones who determined
who to interview in public or private. It was therefore their position that the vetting
process was not being conduced in a transparent and fair manner and the respondents
are out to manipulate the process and achieve their own selfish interest contrary to the

public good.

Apart from the foregoing, the respondent incorporate persons of questionable integrity
in the vetting panel with no locus to conduct vetting and these people were named as
Joseph Kaguthi who was adversely mentioned in the T.J.R.C. Report and had not been
cleared, Simiyn Werunga is implicated in the Judicial Service Commission
procurement scan while Ronald Musengi had a pending fraud complaint vide C.I.D.
Inquiry File No. 20/2013. Further, the respondents incorporated persons who were not
vetted and or gazetted to serve in the panel in the National Police Service Commission
and by extension the Vetting Panel. Since the vetting of police officers has been
delegated to the National Police Service Commission it cannot delegate the aforesaid
duties to third parties since the position in law is that a delegate cannot delegate. To
them, the Task Force on Community Policing (Myumba Kumi) has no mandate to vet
the police officers and their incorporation in the vetting panel is illegal and wrongful.

It was averred that during the interview of Peter Pamba the Vetting Panel used
vernacular language, yet some of the officers were not asked questions on financial
probity, a clear case of favouritism and discrimination.

The said decisions, according to them were predetermined in that some of the officers
being vetted were being asked whether they were comfortable to be posted in a
particular unit. It was therefore contended that the determinations of the Respondents
are therefore an illegality as they lack any basis in the relevant law. It is clear that the
Respondent acted contrary to the law and rules of Natural justice and their
determinations are wrongful, malicious, vexatious, scandalous and otherwise a
mockery of justice and exhibit manifest errors of law. Further there are serious
violations of the fundamental rights of the applicant in view of the applicant’s
legitimate expectations and rights as enshrined in the Bill of Rights.

By engaging in integrity issues instead of suitability and competence of the applicant,
which issues are a preserve of an independent authority set up by the statute, the
Respondents are accused of having exceeded their jurisdiction and since the Vetting
Board is vested with quasi judicial powers, it is bound to observe the rules of natural
justice while conducting the vetting process and is also bound to exercise its pOWers
judiciously and not capriciously which it has failed to do. To them, the Vetting Panel
has purported to remove them when there are currently no rules and regulations to
retire, remove and or dismiss a police officer in service and any purported remecval is
Hlegal, null and void. Their position is that the commission is the only body that has
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powers to vet the police officers as per Section 7(2) of the National Police Service
Commission Act.

. They further charged the commission chair of using derogatory language against them
indicating that he had a predetermined mind. They alleged that the respondent did not
investigate complaints against me but they forwarded the same to private investigators
who have no investigative skills and mandate. The end result is that any purported
investigations. that were done were flawed and without tangible conclusion. The said
investigators were not gazetted or legally recruited by the commission and they
undertook illegal task which they cannot be held accountable and in the circumstances
their report if any should have been supplied to the applicants but due to it illegality the
respondent did not supply the report to the applicants for response and comments and
the same ought to be disregarded.

.In the submissions, the Applicants while reiterating the contents of the supporting
affidavits averred that the factual averments were not controverted hence the same
ought to be taken as correct It was submitted that it was not fair for the Respondents to
promulgate the rules on 16™ December 2013 and interview the Applicants the next day
and not bring the existence of the Rules to the attention of the Applicants. Without a
vetting Board it was contended the mandate of vetting the officers fell on the
Commission and since the Government has delegated the powers of vetting to the
Commission, the Commission has no authority to delegate the same to third parties.
However in this case the Commission purported to establish a vetting panel through
the MNational Service Vetting Regulations, 2013 which panel is illegal as the
Commission has no powers to delegate the mandate the said vetting. Further there was
no quorum by the Commission to make the Regulations, compose the vetting panel and
there was no public participation or transparency in its composition. Further the
powers under which the Regulations were made (section 124 of the National Police
Service Act) do not permit the Commission to deal with employment of officers as
opposed to civilians. The said Regulations, it was submitted flouted the provisions of
the Statutory Instruments Act, 2013 as there was no public participation in their
preparation. Apart from that the Rules were gazetted by the Chairman of the
Commission rather than the Minister as required by the law

It was submitted that under section 7(2) the powers of the Respondent is limited to
determining suitability and competence of the officers and therefore in this case the
Respondent introduced extraneous issues not within their mandate.

. Without complaints being made by members of the public, it was submutted that it was
unfair for the Respondent to find that the Applicants were unsuitable and incompeterit.
The Commission as was constituted, it was submitted lacked the quorum as stipulated
in section 14 of the National Police Service Commission Act.

. With respect to availability of the avenue of review, the Applicants contended that the
same does not bar the Applicants from applying for judicial r eview. In any event, they
contended, there were stringent and unreasonable conditions for the said review.
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- Without any complaints made with respect to financial status of the Applicants, it was

submitted the Respondent’s finding thereon was unreasonable and amounted to unfajr
admunistrative action. Fair administrative action, it was submitted entailed seeking
explanation from the officers of departments concerned with the Applicant.

5. While relying on several provisions of the Constitution the Applicants contended that

the Respondents’ decision was tainted with procedural unfairness, was in breach of the
Applicants’ legitimate expectation and violated the Applicants’ fundamental rights and
freedoms.

In support of their submissions the Applicants relied on Republic vs. IEBC ex parte
Issack Osman Sheikh HCMisc. No. 160 of 2013, Republic vs. Commissioner of

Lands ex parte Carolizanpne Gathoni Kuria HCJR No. 44 of 2011, Municipal

Council of Mombasa vs. Repul’ic & Umoia Consultants Limited Civil Appeal No.

185 of 2001, Hon. Francis Chachu Ganva and Others vs. Hon. AG HCMA No. 374

of 2012, Republic vs. Minister of State for Immiscration of Persons ex parte Peter

Sessy HCMA No. 361 of 2012.

Respondents’ Case

28.
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In response to the Applicants’ case the Respondents filed the following grounds and
also swore affidavits in reply:

That the ongoing vetting of the police officers is a legal requirement under the
provisions of Section 7 of the National Police Service Act No. 11 of 2011 Laws of
Kenya which is an act that was passed by members of parliament and as such it
reflects the aspirations of the Kenyan people and the 1 respondent has no choice
other than to comply with its provisions.

That Article 246(3)(c) of the Constitution gives mandate to the National Police
Service Commission to perform any other function as prescribed by national
legislation.

That Section 10 (3) (a) of the National Police Service Commission Act, gives the
power exclusively to the National Police Service Commission to make the legislation.
That Section28 of the National Police Service Commission Act provides the National
Police Service Commission powers to make Regulations and in this regard make the
National Police Service Commission (vetting Regulations, 2013) and gazette under
Legal Notice No. 218 on the 16™ December, 2013.

That there are very clear vetting guidelines and standards that include officers
satisfaction of entry and training requirements, professional conduct and discipline,
integrity and financial probity and respect for human rights that will ensure that
the National Police Service which is an institution in the public service undergoes a
critical appraisal of the performance of its officers and thus ensure only the
competent are cleared to continue serving. ~

That the vetting process is cnly meant to screen serving police officers to assess their

~ snitability, integrity and competence to continue serving in the police service and the
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burden of proof lies with the interviewing panel to determine whether an individual
is fit or unfit for public service.

That the standards of due process, principles of natural justice and the respect for
every individuals constitutional rights are being applied in the ongoing vetting of
police officers and the officers are taken through the review process and they have a
right to fair hearing, to reply and to further review if unsatisfied with the decision of
the vetting panel.

That the vetting process is being done in an open and transparent mannexr and on
the basis of clear objectives and verifiable criteria and measures have been put in
place to emsure that the public and. those bem<7 vetted have access to relevant
information on the vetting process in accordance with Article 35 of the Constitution.
That the vetting process has noble intentions to wit ensuring that individuals serving
in the police service will nphold and deliver on the pr rinciples of national security as
enshrined in Article 238 of the Constituticn and particularly by emsuring utmost
respect ¢ the Rule of law, democracy, human rights and fundamental freedoms,
which will in the end rebuild public trust ard confidence in the police as a service to
the citizenry. c 4

That the police officers’ duty relate to ensuring that the Republic of Kenya is
protected against internal and external threats and that is sovereignty, its people,
their rights, freedoms, property, peace, stability, property and cother national
interests are safeguarded and as such the men and women who serve as police
officers must be people with integrity which standards can only be achieved through
vetting.. '

That the Government of Kenya has imvested a colossal amount of money to the
vetting process and as such stopping the same will automatically make the
government incur heavy financial losses notwithstanding the fact that the instant
application has no merit.

. That the petition is otherwise incompetent, misconceived; misplaced and is an abuse

of the process of this Honourable Court as the petitioner’s rights and fundamental
freedoms have not been breached and the same ought to be dismissed.

The Respondents’ case on the other hand was that the vetting process commenced in
March 2013 with the formulation of the principles that guide vetting guidelines the
procedures, vetting regulation and other attendant processes. The vetting of the first
cohort of officers however began on 17" December 2013 and the results therefor was
released on 3td January, 2014 and some officers applied for review hence the process
is not complete.

_ Tt was contended that the process as conducted by the National Police Service

Commission, through a panel consisting of commissioners, other experts and
technocrats were conducted in compliance with the Constitution, enabling legislation,
vetting regulations and in tandem with the rules of natural justice. It was their case
that the Commission notified every officer of the issues raised against them and gave
them the opportunity to respond thereto in writing and thereafter interviewed the said
officers thereon as well as on thé financial details provided by them in public to ensure
transparency and accountability. The law is very clear and so are the rules and
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regulations guiding the vetting process which provided that sessions will be in public
but the commission could decide to hold in camera proceedings in order to protect the
right of privacy of any person in the vetting process in the interest f justice or national
security and it was in this spirit that some of the sessions were conducted in camera
and not due to discrimination as alleged by the applicants herein. In any case the
applicants have not demonstrated any prejudice caused to them by not being vetted in
private and they never requested the panel to be vetted in private.

- However those who wished to opt out were allowed to retire with full benefits. Further

an avenue for review was availed to those aggrieved by the decision.

. According to them the process is an administrative rather than an adversarial judicial

process and that the same assesses and determines the suitability and competence of
the officer taking into account the constitutional and legal criteria under Regulation
14 of the Regulations, past record including conduct, discipline and diligence, integrity
and financial probity as well as human rights record. In their view, an inquiry into
financial probity cannot and does not amount to an infringement of the officers’ rights
and neither does it exposes them and their families to danger.

. They therefore were of the view that the process met the full requirements of the law

and the Constitution and that the interviews conducted by the vetting panel cannot be
confused with meetings of the Commission which have a provision to a quorum. In any
case the applicants were asked whether they had issues with the panel before
proceeding and had none hence they cannot be heard to challenge its composition.

. It was contended that the ex-officio members of the Commission are members of the

Commission as provided under Article 246(2)(b) and (c) of the Constitution and any
conflict of interest is addressed by Regulation 6 of the Regulations and the allegation
of conflict of interest is speculative. The allegations of violation of the Applicants’
fundamental rights and freedoms were therefore denied.

- On the issue of the existence of the Rules and Regulations, the Respondents’ position

was that it was not true that the respondent conducted vetting without the rules and
regulations as alleged by the applicant. The rules and regulations were gazetted and
published on the 16™ December 2013 and the applicants were vetted after that. The
Respondent’s position is that the Rules and Regulations having been gazetted on 16"
December, 2013 and the vetting process having commenced on 17 December, 2013
when the Applicant in JR No. 11 of 2014 was vetted while the Applicant in JR No. 12
of 2014 was vetted on 18" December, 2013, 1t was incumbent upon the Applicants to
secure the same. Apart from that section 128 of the MNational Police Service Act
provides that the Rules, Regulations, standing orders or any other form of subsidiary
legislation or guidelines made under the Act are to be published in the Kenya Gazette

-and notified to the public.

- According to the Respondents the new facts raised in the further affidavit ought not to

be entertained by the Court.



37.

Since judicial review remedies are discretionary and not guaranteed the Court was
urged to decline to grant the remedies sought taking into account the importance of the
vetting process.

 Their case was that the commission requested the public to raise any complaint

against the applicants to the commission before vetting and the fact that none was
submitted did not bar the commission from conducting the vetting process against the
Applicants and did it imply that the commission was the complainant witnesses and
judge in that case. '

_ It was therefore their position that there are very clear vetting guidelines and standards

that include officers satisfaction of entry and training requirements, professional
conduct and discipline, integrity and financial probity and respect for human right that
will ensure that the National Police Service which is an institution in the public service

" undergoes a critical appraisal of the performance of its officers and thus ensure only

40.
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those found suitable and competent are cleared to continue serving. After the vetting
process the applicants were informed of the outcome vide a copy of the decision of the
commission and a verbatim record of the interviews by the vetting panel. The
Respondents’ case is that integrity 1s part and parcel of the disciplinary process before
and after the promulgation of the new constitution hence the applicants cannot claim
that they should not be vetted on integrity.

According to the Respondents, the Applicants’ case is frivolous, vexatious, an abuse of
the court process and calculated to obstruct the implement the Constitution and stall
police reforms. ' :

. The Respondents submitted that the vetting process is sanctioned by Parliament

pursuant to the wishes of the people of Kenya hence the Applicants should not claim
that the same is unconstitutional. It was submitted that Article 246(3)(c) of the
Constitution gives the National Police Service Commission the power to perform
functions given to it by the National Police Service Commission Act No. 11 of 2011. By
section 10 of the said Act the Commission is empowered to make legislation regulating
the vetting of police officers and at section 28 thereof the said Commission is
empowered to make Regulations which it did make vide the Vetting Regulations, 2013
and gazetted the same in the Legal Notice Number 218 of 2013 published on 16%
December, 2013. According to the Respondents unlike section 14(1) which provide for
the quorum of the Commission in conducting its business and affairs, which in
accordance with the second schedule is five members including two members
appointed under Article 246(2)(a)(1)(i1), there is no provision for quorum for its
functions under secfion 14(2) theréof. Thereof under section 241 the Commission is
empowered to make Regulations for the better carrying out of the purposes of the Act
one of which is assessing the suitability and competence of all officers as provided
under section 7(2)(3) and discontinue those who fail the vetting. For this purpose the
Commission made the National Police Service (Vetting) Regulations, 2013 wherein the
process and procedure of vetting has been provided including the quorum of the panels
which panels are constituted pursuant to Regulation 10(1). It was therefore submitted
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that the quorum of the panel is within the discretion of the Commission which is not
the same as the quorum of the Commission.

. While appreciating that the only valid complaint an officer can raise is under

Regulation 4 with respect to impartiality, natural justice and/or discrimination and on
this aspect, the panel invited the applicants to state their objections hence the panels
were duly constituted with the requisite quorum.

. It was submitted that the said Regulations having been formulated by the Chairman

pursuant to the provisions of the Act, the same are legal and provide clear guidelines
and standards that include officers’ satisfaction of entry and training requirements,
professional conduct and discipline, integrity and financial probity and respect for
human rights in order to ensure that the Service is an institution of public service.

The Respondents therefore denied that the said vetting only focuses on the financial
aspect of the officers since there are clear guidelines set out in the statute which
guidelines were published on 16™ December 2013 in accordance with section 124 of the
Act. The said Regulations, it was contended incorporated the principles of building
confidence and trust in the service, impartiality, natural justice and international best

practices.

The Respondents therefore urged the Court to dismiss these matters as the government
of the Republic of Kenya has invested colossal amounts of money in the process and as
such stopping the same will automatically make the government incur heavy financial
losses notwithstanding the fact that the instant petition has no merit. It was further
submitted that the orders sought herein are against the public interest and the same

ought not to issue.

In support of their submissions the Respondents relied on Trusted Society of Human
Rights Alliance vs. Attorney General & 2 Others Petition No. 229 of 2012, Republic
vs. Judicial Service Commissicn ex parte Paremo [2004] 1 KLR 203-209 and
Halsbury’s Laws of England, 4" Edn. Vol. 11 page 805 para 1508.

Determinations

47.1 have considered the foregoing and this is the view [ form of the matter.

48.

First I would like to associate myself with the sentiments expressed by the Respondents
that the Applicants attempted to introduce new matters in the further affidavit sworn in
support of their case. I must say that the conduct of introducing new grounds in a
supplementary affidavit not grounded on either the petition or the statement in support
of judicial review is a highly irregular practice that ought not to be tolerated. It is a
practice which ought not to be countenanced as it amounts to ambushing the other
party and amending pleadings by way of supplementary affidavits. Affidavits constitute
evidence which cught to support the case as pleaded in the petition and outlined in the
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statements but ought not to be used as an avenue to mutate the case as the proceedings’
advance. '

.Inmy view the following are the issues for determination in this judgement.

Whether the Respondents action of vetting the. Applicants without bringing the
Rules to their attention rendered the process unfair.

Whether the Respondents had the power to formulate and gazette vetting rules and
regulations under Section 124 of the National Police Service Act.

Whether the vetting panel 28 constituted was legal.

Whether the panel conducted its proceedings in a fair manner.

Whether the vetting process was constitutional.

Whether the orders sought ought to issue.

50. It is agreed by all sides that the Vetting Regulations were gazettéd on 16" December,

2013 while the process of vetting commenced the following day on 17® December,
2013. The Applicants contend that the existence of these Rules and Regulations were -
never brought to their attention at the time of the vetting. This contention has not.been
seriously contested by the Respondents. The Respondents’ position is that since the said
Rules and Regulations had been gazetted on 16" December, 2013, it was upon the
applicants to ensure that they secured copies of the said Rules and Regulations hence

* their ignorance thereof cannot assist them.

51.

The importance of these Rules and Regulations for the process of vetting cannot be
overestimated. In fact according to the Respondents, it 1s these same Rules and

- Regulations which dealt with the vetting procedure including such issues as the

wn
(O3)

quorum of the yetting panels.

Section 128 of the National Police Service Act, Cap 34, Laws of Kenya provides:

All regulations, rules, standing orders or any other form of subsidiary legislation or
guidelines made under this Act shall be published in the Gazette and notified to the
public.

. The purpose of gazettement was dealt with in Catholic Diocese of Moshi vs. Attorney

General [20001 1 £A 25 (CAT), where it was held that the whole objective behind such
publication is to bring the purport of the order concerned to the notice of the public or
persons likely to be affected by it, thereby making the legal maxim “ignorance of the

law does not excuse” mMOTe rational, in view of the growing stream of delegated
legislation. '

1t is therefore clear that gazetie notice unless expressly indicated as a pre-condition to

the coming into force of a legislation 1is not necessarily the instrument by which an
action becomes effective. In this case however, two Steps Were mandatorily required
and these were gazettement and public notification. The requirement for notification

over and above gazetiement, 1 My view is a very positive step in a Country where a



55.

57.

majority of the populace have no idea of what a gazette notice looks like leave alone
how to access it. In Taneganyika Mine Workers Union vs. The Registrar of Trade
Unions [1961] EA 629, it was held that where the provisions of an enactment are penal
provisions, they must be construed strictly and that in such circumstances you ought
not to do violence to its language in order to bring people within it, but ought rather to
take care that no-one is brought within it who is not brought within it in express
language. See London County Council vs. Aylesbury Dairy Company Ltd [1899] 1
OB 106 at 109; Muini vs. R through Medical Officer of Health, Kiambu [2006] 1
KLR (E&L) 15; Hardia] Singh and Others [1979] KLR 18; [1976-801 1 KIL.R 1090.

The Applicants contend that by the time of their vetting even the Respondents did not
have copies of the gazetted Rules and Regulations. In support of this contention they
have exhibited a copy of the receipt and proforma dated 9" January, 2014 for the
purchase of Legal Notice No. 72 of 2013 by the National Police Service. There was no
attempt by the Respondents to deny this damning allegation.

. Article 47 of the Constitution of Kenya provides as follows:

(1) Every person has the right to administrative action that is expeditious, efficient,
lawful, reasonable and procedurally fair.

(2) If a right or fundamental freedom of a person has been or is likely to be adversely
affected by administrative action, the person has the right to be given written reasons

for the action.

Procedural fairness is therefore a Constitutional requirement in administrative action.
This requirement goes further than the traditional meaning of the duty to afford one
an opportunity of being heard. It is now trite that even in cases where there is no
requirement that a person be heard before a decision is made, the tribunal or authority
entrusted with the mandate of making the decision must act fairly. In Republic vs. The
Honourable The Chief Justice of Xenva & Others Ex Parte Moijo Mataiya Ole
Keiwua Nairobi HCIVICA No. 1298 of 2004 the High Court expressed itself as follows:

“YWhereas the rules of natural justice are not engraved on tablets of stones, fairness
demand that when a body has to make a decision which would affect a right of an
individual it has to consider any statutory or other framework in which it operates.
In particular it is well established that when a statute has conferred on a body the
power to make decision affecting individuals, the courts will only require the
procedure prescribed to be introduced and followed by way of additional safeguards
as thatl will ensure the attainrnent of fairness. In essence natural justice reguires that
the procedure before any decision making authority which is acting judicially shall
be fair in all circumstances. The right to be heard has two facets, intrimsic and
instrumental. The intrinsic value of that right consists in the opportunity which it
gives to the individuals or groups, against whom decisions taken by public
authorities operate, to participate in the proceedings by which those decisions are
made, an opportunity to express their dignity as persons. The ordinary rule which
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regulates all procedures is that persons who are likely to.be affected by the
proposed/likely action must be afforded an opportunity of being heard as o why
that action should not be taken. The hearing may be given individually or
collectively, depending upon the facts of each situation. A departure from this

fundamental rule of natural justice may be presumed to have been intended by the

Legislature only in circumstances which warrant it and such circummstances must be
shown to exist, when so required, the burden being upon those who affirm their
EXIVEETICE. «soiss Although the courts have for a long time supplemented the
procedure that had been laid down in a legislation where they have found that to be
necessary for that purpose, before this unusual kind of power is exercised, if must be
clear that the statutory procedure is insufficient to achieve justice and. that to
require additional steps would not frustrate the apparent purpose of legislation.
Additional procedural safeguards will only ensure the attainment of justice in
instances where the statute in question is inadequate or does not provide for the
observance of the rules of natural justice. The courts tock their stand several
cemturies ago, on the broad principle that bodies entrusted with legal powers could
not validly exercise them without first hearing the people who were going to suffer
as a result of the decision in question. This principle was applied to administrative
as well as judicial acts and to the acts of individual ministers and officials as well as
to the acts of collective bodies such as justices and committees. The hypothesis on
which the courts built up their jurisdiction was that the duty fo give every victim a
fair hearing just as much a cannon of good administration is unchallengeable as
regard its substance. The courts can at least control the primary procedure so as to
require fair comsideration of both sides of the case. Nothing is more Likely to
conduce to good administration. Natural justice is concerned with the exercise of
power that is to say with acts or orders which produce legal results and in some way
alter someone’s legal position to his advantage. As part of a' reasonable, fair and just
procedure the court has a.cardinal duty to uphold the constitutional guarantees, the
right to fair hearing which entails a liberal and dymamic approach in order to
ensure the rights enjoyed by an individual is not violated....”

In this case the period between the gazettement of the Rules and Regulations was less
than 24 hours in respect of one of the Applicants. The Respondents themselves have
not disputed the allegations that at the time of the vetting of that applicant they did not
have with them a copy of the gazetted Regulations. Yet these Regulations were very
important in so far as the vetting process was concerned. Further there isno evidence
that by the time of the vetting of the Applicants the public had been notified of the said
Rules and Regulations as mandatorily required under section 128 of the aforesaid Cap
84. Taking into account the totality of the foregoing I am not satisfied that the process
ot vetting which took place within a period of less than 24 hours -after the gazettement.
of the Rules and Regulations was fair to the Applicants.

. The next issue for consideration is whether the Respondents had the power to

formulate and gazette vetting rules and regulations under Section 124 of the National
Police Service Act. It is clear from the Regulations that the same were purportedly
made pursuant to the aforesaid provision. The said section provides as follows:
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61.

The Commission miuy muke regulations for the better carrying out of the purposes of
this Act, and in particular for—

regulating the hours of duty for police officers and the keeping and signing of records
of attendance;

regulating and co-ordinating duties to be performed by police officers;

regulating the granting of leave to police officers;

prescribing arrangements and procedures for providing, assisting in or co-ordinating
staff development programmes; and

the employment of civilian stafj within the Service.

It is obvious that the aforesaid provision suffers from bad draftsmanship. Section 124
does not have more than one subsection hence there was no need to have subsection
(1) of e section. However the Applicants’ contention that the said section only deals
with rules and Regulations relating to civilians cannot be correct. It is only subsection
(e) that deals with civilians and as correctly submitted by the Respondents, section 7(2)
of Cap 84 provides for vetting. Therefore unless otherwise provided in the Act, the
Regulations formulated under section 124 of the Act may properly provide for
procedures for vetting. There was also an allegation that the Rules and Regulations
ought to have been formulated by the Minister rather than the Chairman of the
Commission. No authority was cited for this submission and I am aware of none. By
parity of reasoning the Rules formulated under section 81 the Civil Procedure Act are
formulated by the Rules Committee and the gazette is normally signed by the Chairman

of that Committee.

The next issue is whether the vetting panel as constituted was legal. It was contended
that the vetting panel ought to have been constituted as per section 14 of the National
Police Service Commission Act, Cap 185C, Laws of Kenya. The said section

provides:

(1) The business and affairs of the Commission shall be conducted in accordance
with the Second Schedule.

(2)Except as provided in the Second Schedule, the Commission may regulate its
own procedure.

62. It was argued on behalf of the Respondents that the process of vetting is not one of the

business and affairs of the Commission and that it is a function of the Commuission. In
my view that is a distinction without a difference. Section 7(2) of Cap 84 obliges all
officers to undergo vetting by the Commission fo @33€ss their suitability and
competence. Whether this is termed a function, business or an affair of the
Commission it is clearly one of the duties of the Commission and under section 14(1)
of Cap 185C ought to be conducted in accordance with Second Schedule. However,
under section 13 thereof the Commission is entitled te establish commuttees for the
better carrying out of its functions and in doing so is entitled to coc-opt persens whose
knowledge and skills are found necessary for the functions of the Commission and
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whereas these persons may atiend the meetings of the Commission and participate in
its deliberation, they have no power to vote. Accordingly, there is nothing inherently
wrong in the Commission setting up committees or even the so called panels as long as
they comply with the law.

That leads me to the issue whether the panel conducted its proceedings in a fair

manner. It was contended by the Applicants that the Respondents concentrated on
irrelevant issues such as financial probity of the Applicants rather than on suitability
and competence of the Police Officer as provided under Section 7(2) of Cap 84. In my
view I do not see the reason why the issues of integrity ought not to be considered in
determining suitability and competence of the police officers to continue serving. As
long as the requirement of fairness is adhered to in the process, integrity is one of the
factors to be considered in selection under Article 73(2) of the Constitution taking into
account that the guiding principles of leadership and integrity include selection on the
basis of personal integrity, competence and suitability and accountabilit:to the public
for decisions and actions.

Tt was further contended that since there was no complainant during the vetting, the

respondents conducted the case contrary to the rules of natural justice since they were
the complainants, witnesses and judges in the aforesaid case. The procedure in such
matters has been the subject of several judicial pronouncements. As is stated by
Michael Fordham in Judicial Review Handbook; 4™ Edn. at page 1007:

“procedural fairness is 2 flexi-principle. Natural justice has always been an entirely
contextual principle. There are no rigid or universal rules as to what.is needed in
order to be procedurally fair. The content of the duty depends on the particular
function and circumstances of the individual case”.

In Kenva Revenue Authority vs. Menginya Salim Murgagi Civil Appeal No. 168 of

2009, the Court of appeal delivered itself'as follows:

“There is ample anthority that decision making bodies other than courts and bodies
whose procedures are laid down by statute are masters of their own procedures.
Provided that they achieve the degree of fairness appropriate to their task it is for
them to decide how they will proceed.”

In R vs. Agsa Khan Education Services ex parte All Sele & 20 Others High Court
Misc. Application No. 12 0f 2002, 1t was held inter alia as follows:

1e -rules of natural justice, it is not in
every situation that the other side must be heard. There are situations where a
hearing would be unnecessary and even in some Cases obstructive. Each case must
be put on the scales by the court and there cannot be genmeral requirement for
hearing in 21l situations. There will be for example situations when the need for
expedition. indecision making far outweighs the need to hear the other side and in

such situations, the court has to strike a balance.”



67. In Russel vs. Duke of Norfork [1949] 1 All ER at 118, the Court ex xpressed itself
hereunder:

“There are in my view no words which are of unusual application to every kind of
inquiry and every kind of domestic tribunal. The requirements of natural justice
must depend on circumstances of the case, the nature of the inquiry, rules under
which the tribunal is acting, the subject matter that is being dealt with and so forth.
Accordingly I do not derive much assistance from the definition of natural Jjustice
which have been from time to time being used, but whatever standard is adopted
one essential is that the person concerned would have had a reasonable opportunity
of presenting his case.”

68. As was held in Simon Gakuo vs. Kenvatta University and 2 Others Misc. Civil
Application No. 34 of 2009:

“The audi alteram partem rule should not be interpreted to mean a full adversarial
hearing or anything close to it as per the courtroom situations and as per section 77
of the Constitution. Interpreting the demands of natural justice as requiring an
adversarial hearing or anything similar is a serious misdirection in law. There are
no rigid or universal rules as to what is needed in order to be procedurally fair,
What is needed is what the court considers sufficient in the context of each situation
with ifs own unique facts with the needs of good administration in view. I urge
practitioners of law not to rigidly import the hearing requirements in court room

sﬂ’ua‘aon ete.”

69. However as is stated in Halsbury Laws of England, 5™ Edition 2010 Vol 61 at para.
639: .

“The rule that no person is to be condemned unless that person has been given prior
notice of the allegations against him and a fair opportunity to be heard (the audi
alteram partem rule) is a fundamental principle of justice. This rule has been
refined and adapted to govern the proceedings of bodies other than Jjudicial
tribunals; and a duty to act in conformity with the rule has been imposed by the
common law on administrative bodies not required by statute or contract to conduct
themselves in a manner analogous to a court.”

70. Under section 7(2) of the National Police Service Commission Act, the Commission is
obliged to discontinue the service of any police officer who fails in the vetting referred
to under subswtlon Theretore for the Commlsswn to discontinue an officer it must be

ntiafiad that tha ~FRA Alien Thana Frilad tha v ptting .
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71. In Hon. Mr. Justice Joseph Mbalu Ylutava vs. L‘Xttomev General & Another Nairobi
High Couirt Petition No. 337 of 2013 it was held:

“It has been argued that the role of the Commission was to conduct 2 preliminary
1188111}0 50 as to determine if there was a prima ]acze case made, and that in any



event the Petitioner would have a hearing at the Tribunal that has been set up fo
investigate him. Our response to this argument is two fold. Firstly, the Commission
was under an obligation to verify the complaints made against the Petitioner and
that the constitutional threshold for the removai of the Petitioner of a judge had .
been met. The Constitution requires the Commission under Article 168(4) to be
satisfied that a complaint or petition discloses a ground for removal of a judge. This
constitutional standard of in our view can omnly be achieved by a systematic and
careful evaluation of the evidence before the Comimission, to enable it reach a
decision whether the evidence before it merited the formation of Tribunal to
consider the Petitioner’s removal.”

In the above case the Judicial Qervice Commission was not the body empowered to

make a decision to remove a J udge. Its role. was limited to making a recommendation
for the formation of a Tribunal to remove a Judge. Here, the Commission Is
empowered to discontinue a police officer. In those circumstances the Commission
has even a more onerous task than where its role is simply that of making a
recommendation.

Whereas I am not prepared to hold that where no complaints are lodge with the

Commission, a police officer can never be discontinued, it is however imperative that
the allegations made against 2 police officer be availed to him or her in good time to
enable him or her adequately respond thereto. To confront an officer with allegations
when their source cannot be vouchsafed is in my view an unfair. As was held by Platt,
JA in Onyango Oloo vs. Attormey General [1986-1989]1 EA 456:

“Courts are not to abdicate jurisdiction merely because the proceedings are of an
administrative nature or of an internal disciplinary character. It is a loan, which the
Courts in Kenya would do well to follow, in carrying out their tasks of balancing the
interests of the executive and the citizen. It is to everyome’s advantage if the
execuiive exercises its discretion in a manney, which is fair to both sides, and is seen
to be fair.”

; Similarly, in Gathigia vs. Kenvatta University Nairobi HCMA No. 1029 of 2007

[2008] KLR 587 the Court held:

«] would at this stage adopt the observations made in the Hypolito Cassiani _De
Souza vs. Chairman Members of Tanga Town Council 1961 EA 77 where the court set
down the general principles which should guide statutory domestic or

_administrative tribunals sitting in a quasi-judicial capacity. P 386 — the court said;

«13f a statufe prescribes, or statuiory rules and regulations binding on the domestic,
tribunal prescribe, the procedure to be followed, that procedure must be observed;
2. if no procedure is laid down, there may be an obvious implication that some form
of inquiry must be made such as will enable the tribunal fairly to determine the
question at Issue; 3.Jn such a case the tribunal, which should be properly
constituted, must do its best to act justly and reach just ends by just means. It must
act in good faith and fairly listen to both sides. It is not bound, however, o treat the



question as a trial. 1t need not examine witnesses; and it can obtain information in
any way it thinks best.......... . 4. The person accused must know the nature of the
accusation made; 5.A fair opportunity must be given to those who are parties to the
controversy to correct or contradict any statement prejudicial to their view and to
make any statement they may decide to bring forward; 6. The tribunal should see to
it that matter which has come into existence for the purpose of the quasi—lis is made
available to both sides and once the guasi-lis has started, if the tribunal receives a
communication from one party or from a third party, it should give the other party
an opportunity of commenting on it.”

75. As observed by W.R. Wade & C.F. Forsyth in their text, ‘Administrative Law’ 10™
edition (2009) Oxford University Press, at page 433 in this regard:

«“YWhere an oral hearing is given, it has been laid down that a fribunal must (a)
consider all relevant evidence which a party wishes to submit; (b) inform every
party of all the evidence to be taken into account, whether derived from another
party or independently; (¢) allow witnesses to be questioned; (d) allow comment on
the evidence and argument on the whole case.”

76. Several cases are cited by the two authors in support of this proposition, including
Oscoode vs Nelson (1872) LR 5 HL 636 where the House of Lords held that there
exists a duty before exercising the power of dismissal to give an officer an opportunity
of knowing the charges and of the evidence in support of them and of producing such

evidence as he desired to produce.

77. The cited text by the two authors extensively reproduces part of the decision in R vs.
Deputy Industrial Injuries Commissioner ex. P. Moore (1965) 1 Q.B 456 at 490. The
court in that case observed the rules of natural justice required the commissioner to
listen fairly where a hearing has been requested or there is a hearing whether
requested or not, to the contentions of all persons who are entitled to be represented at
the hearing, in particular allowing both parties to comment on or contradict any
information that he had obtained.

78. 1n addition the court relied on the House of Lords decision in Board of Education vs
Rice (1911) A.C 179 where Lord Loreburn LC said:

“that a decision-making body should not see relevant material without giving those
affected a chance to comment on it and, if they wish, to controvert it, is fundamental
to the principle of law (which governs public administration as much as it does
adjudication) that to act in good faith and lisien fairly to both sides is ‘a duty lving
upon everyone who decides anything’.”

79. The Applicants have alleged that. they were never afforded an opportunity of
responding to the allegaticns made against them yet had they been afforded such
-opportunity they would have adequately answered the said allegation. The Respoundents
have admitted that though they invited the members of the public to lodge complaints
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31.

32.

84,

none was forthcoming. It has not been contended that these complaints were availed to
the Applicants before they appeared for vetting. [ am therefore not satisfied that the
process of vetting of the applicants met the standards of fairness.

The next issue for determination is whether the vetting process was constitutional. In
my view the vetting process itself is not inherently unconstitutional. As stated at the
beginning of this Judgement, the people of this Republic had issues with the
performance of the police force hence there was a need to restore the public confidence
in the said force. In so doing, however, the Constitutional safeguards have to be
adhered to. '

With respect to issues revolving around the competence of the Applicants and whether
there was or there was no evidence to warrant the findings of their competence, those
are issues which the Applicants ought to have challenged by way of a review. Similarly
with respect to issues of nepotism and discrimination in the conduct of the vetting
process, 1o sufficient evidence was laid before me to warrant me to make findings
thereon.

Having reached a conclusion that the vetting of the applicants did not meet the
threshold of fairness it now remains the issue of what orders ought to be issued.

- According to the Respondents the orders sought by the applicants ought not to issue

since the Applicants ought to have applied for review. Review, in my view would have
been an option if the Applicants’ grievances Were restricted to merits of the decisions.
In the instant case there were allegations to failure’to afford the Applicants adequate
opportunity to respond. Without their responses, a Ieview would not, in my view; have
been an effective remedy.

. In the present case, allegations were levelled against the Applicants whether rightly or

wrongly which raised the issue of their suitability and competence to remain in the
police force. For as long as these allegations, which the National Police Commission
deemed serious enough to warrant their discontinuation remain un-cleared, there can
be no confidence in the Applicants as members of the police force. In the interest of
the administration of justice and in the interest of the Applicants, the complaints
against the Applicants should be fairly investigated and determined and findings made
one way or the other.

Accordingly the orders which commend themselves to me and which I hereby grant are
as follows: _

a. A declaration that the Respondents’ conduct of the vetting process in respect
of the Appijcants“ did not meet ibe Comstitutional and. adminisirative
threshold of fairness.

b. An order of certiorarl bringing into this court for the purposes of being
quashed the proceedings leading to and determinations of the Respondents t0
retire the Applicants from the National Police Service which proceedings and
determinations are hereby quashed. '



An order of prohibition against the Respondents to prohibiting them from

effecting of the determination made against the Applicants. -

d. Pursuant to the provisions of Article 23(3) of the Constitution I direct the 1%
Respondent to expeditiously commence de novo the process of vetting of the
Applicants while ensuring compliance with all applicable provisicns of the
constitution and fairness as discussed herein.

‘e, In the circumstances I make no order as to costs.

¢}

Dated at Nairobi this 20" day of May 2014
G V ODUNGA
JUDGE

Delivered in the presence of:

Mr Kwengu for the Applicants

Mr Ojwang, Ms Sirai and Miss Muthiga for the Respondents

Cc Kevin
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