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I ELEVENTH PARLIAMENT
(SECOND SESSTON)

PETITION

ON

THE REMOVAL OF FIVE (5) COMMISSIONERS OF THE NATTONAL
POLICE SERVICE COMMTSSTON BY RESIDEN@OF BURA CONSTTTUENCY

I, the UNDERSIGNED, on behalf of the residents of Bura Constituency;

DRAW the attention of the House to the following:

Noting that the National Police Service Commission in the exercise of its
powers or in the performance of its functions and the Commissioners:

, Are in serious violation of the constitution and the Laws of Kenya,

o Cross misconduct in performance of their functions as Commissioners,

u lncompetence in the conduct of vetting and promotion of Police

Officers without proper regulations in place to guide the process;

A\)UARE THAT, one Ronald Musegi is still servlng as a Commissioner despite
having been charged with willful failure to comply with law relating lo
procurement contrary to section 45(2) (b) as read with section 48 of the
Anti-Corruption and Economic crimes Act 2003
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This is evidenced by:
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PETITION ON THE REMOVAL OF FIVE (5) COMMISSIONERS OF THE NATTONAL
POLICE SERVICE COMMISSICN BY RESIDENTS OF BURA CONSTITUENCY

1. The Police Charge sheet ref: o.B NO. 43/l\/zolz recorded at

Ivtuthaiga Police Station;

2. Documents on judgment in respect of petition No.5 of zo14

consolidated with judicial review miscellaneous application No. l1 and

12 of 2014 in respect of petitioners and the National Police Service

Commission;

3' The position of the Commission Vice-Chair has never been filled

following the death of the late Esther Chui;

4. The Commission has been vetting senior Police Officers using the

regulations which were declared unconstitutional by the High court;

5. A serious gender and regional disparities are evident in the prornotion

of Police officers to senior ranks;

6. Cne of the Commissioners is bed ridden due to illness, thus unable to
perform his duties, reducing the number of serving Commissioners to

four (4).As a result, the Commission has been transacting business

without the requisite quorum.

THAT, this petition seeks the removal of the current National Police Service
Commissioners who are listed below:

1. Johnstone Kavuludi (Chairman)
2. Ronald L. Musengi
3. Mursid A. Mohammed
4. Major Muiu Shadrack Mutia (Dr)
5. Mary Auma Owuor



t
PETITION ON THE REMOVAL OF FIVE (s) COMMISSTONERS OF THE NATTONAL
POLICE SERVICE COMMISSION BY RE5IDENTS OF BURA CONSTITUENCY

THEREFORE your humble Petitioners PRAY that;

1. This House resolves that this petition discloses grounds for removal of
the named commissioners under Article 25'l(a), (b),(c) and (d) of the
constitution;

2. Recommends to His Excellency the President to form a tribunal to
investigate the named commissioners.

And your PETITIONERS will ever pray.

PRESENTED BY,

lo MP

MEMBER FOR BU RA CONSTITUENCY
ON BEHALF F RESIDENTS OF BURA CONSTITUENCYr
DA-T'E



RESIDENCE OF BURA CCNSTITUENCY PETITICNIN6

AGAINST: NATIONAL PCLICE SERVICE COMMISSION"
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Name l.D Number Signature

1. KHALIF ADHAN ABDULLAHI. 8054384 '&r-<1,t;

t'\,'Fala';'

2, WARIO RASHID ABDI 2234s421 p

3. ADHAN JAMAL 6URKA 29698032

4. HAWAY DAHABO
MOHAMED

31364185

5. ADAN BONEYA HAJI 8454026

6. REHEMA MUMINA HAssAN 21023075 ll )i/1::-

7. IDRIS DENDE GODHANA 44020s2
fr.,,.-r-l-

B. YAKOBO MOHAMED
I(OMORA

5955283

9, ABDULA BOMBO SHORA s444413 (:9D
i {)

.:. _...J

,

1O. MUHAMED JARE BARISA 440739s

i1. IBRAHIM I(OTE BANTA 11890265

12. SHORA DIMA YAI(UB 10310544
\'\LV

I 
--./\,4

13. DAUD DABASA ROI(OTA 3922666
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CHARGE ST{EET

other counts see othel'

OFFI.CER I .CI{A GE

P.0.8

LryLil '-"D 
I- '

P0x-rcE cASE FIO. 121/27212014
)

. P.JLTCE 5

Cliristian Names in full or Name

1. BITANGENDEMO
?,, JULIUS KILOI{ZO
J. JULTUS MBAU
4. RONALDLEPOSO
5. .}OI{NSON NDUYA
6. ZABLON AGWATA

CHARGE
C:CLTNT i

PI.TtTICULARS
O' E'FENCE

(See Second
Scredule of
c.P.c.)

DArE ro couRr ?9..3..?.C.J.

COURT...

dr
'kil,7Ia l!-ot

O"ts" NO: LlSlLBlg12012. .. '.'

C/O. i\4ACHAI(OS

C/O NAiROBi

WILF'UL FAILURE TO COMP}.Y WITI{ tr,4.W R]II.ATXN G TO FROCUB-EMENT

CONTRARY TO sECrIoN 4s(?xb) AS B'EAE WITIX SECT'ION 48 OF'TI{E ANTT

CORR.UPTION AND ECONOMIC CR.INIES ACT NO. 3 0F 2003.

ADDR-ESS (i
district

ls Applicirrion made for
Summons to lssue

YES

If fine paid . , ,

IVIALII,I RANC}I SI{ARE}IOLDtrR.S

TO BE STATED

CM'S MILIMANI LAW COURTS ON

- A-.n l)A\V r 0

Appare
nt Age

An

NationalirY
or tlibe

KENYAN

Sex

M

Identiry
Certificate

NIL

Surname or Father's

MAWEU
NZYUKO
MUSENGI
MTUTHAMA
MABEA

Name

Date of fu'restlf.A,ccused
fu'restcd

2910812Qt4

Bond or Bail and Amount
Without or

with rvarrant
Date APPrehension

Repo$ to Coult

'r.ia)

R.erranded or
Adioumed to

''rnplaitrant
. -.,d Address

rMitnesses

Ccurt and

Date

Sentence

:fi(rc

F\ob+

Offrcer i' Iice station
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Website : vrr\nryr. ttpsc.go.ke
EmaiI :info @npsc.go.ke
Tel No. O?OZ186055161
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Oun Eeis F{F$G/E/sfs@/V@L"EBElts

r,.o. Bo/47363 - Oo100
Sth Floor, Slqy pa.rk plaza

Vy'ooclvale Close. \[/estlands
I,IAROBI

DeaEes 6uh FU*sreE rher, E@!4

The Inspe ctor Ceneral
Nafional police Serric e
P.O. Box 44249-OO1O0
Jogoo House ,,A,,

NANR,OBI

R-EF: rxffi-En'iEI{rATIoN oF BOARD DEcIsroNs tsoaRD MEETfrqG oFOCTOBEF-Z?ftT 201.4

A. APPOtrV]TVIEI{T TO TT{E RANK OF SE]VIOR ASSISTA]\II INSTECToR GENERAI(SA]G)

I am dtrected to coi1vey tf ie ,iecision of 'Llie comrnission that tTre follo,ri,g seveil(7) police officers. lte appointed- to the rairk oi i""io. Assistant Inspector Generalinr'e.f. october zgth zo14 b''.'Lg {he date of the Comrnissioi-r.Meeting.

I{AI\4X P/NO OID RANii REft,fARKS

nampLuJulius liTbaarai(a 87157432 DCP
A-sldrnala Joseph l{enry 83057537 DCP
Ifitili Joel M. 8501 4894

9403500s

DCP
'i lf-AD;,rei Ired Mbithi, SS, MBS

u Muolo Gediou, A4ES

h,fLva

KJn'ri1 8910'i499 DCP

i,''i Ii ir i * -fl 
I+ T i ir i.



B- A]?onm?vffiNT To TtlE RA-I{K oF AssrsrANT NspEfi'oR GENERAL (6_rG)I ant dir"ectecl to convey the decision of the Conurdssion that the fol-1orui,tr*-,
five 

-(65) police officers be appotnted. to the raii-l< of Assistant hrspector Gei.Leraiw.e-f. October 29a, 2014 bemgtJte date of tite Comrnission Meefing.

S/NO NAA4E P/NO OI,D RAI{K REA4ARKSi Kavila Peter L. EBS oGw 77004669 S/DCP II
2 Sirurie Ori.rar 7407347 3 S/DCAP II
,f A4wangi Zacharv Ifilg'ori 88 i 03036 DCP
4 ljora Lno 77072793 DCP
D n4c'opiyo Silas 80077095 DCP
6 Githrnji Benson K 7804i 151 DCP
7 Mr.r.nvambu Francis Musembi 78085595 DCPoo Muriuki Charlton A4urithi 85005069 DCPI IGriunqi Nduta Beah'ice 7 5009207 DCP

77025990 DCP
Ochola Marcus

a111eS Kilcr;10
1i

Adoii
81ii7971 DCP

72 Oie Tito Ioseph 8 IOO4i42 DCP101J
1At-+
i5

I

DCP

1u1ruur yluir i(
Mrvandi Lerzil

trChiToroi i'

,.1:

',i
'.'1,:

l,i,'.

r;'o,'.o

,.1

j.

87089970
7602566
80'a25,v

DCP
DCP
D

:,,

1

Parnba Peter 7923602G DCAP
Muli Miriam 87089742 S/ACP
Sirtafra,a I(. Ra @ 88039635 S/ACP
Kiraitlre Erick liibaar a 91010947 S/ACP
Gachina Francis S/ACP
Kii-L;.r Robert i(. iiSC

78041070
bJUD / b+l) S,z'aCP

On-Lbatr Moses N 810i5208 SiACP
Ndunda Phili Ndolo 6304s0 i 3 S/ACP

Edurard- N 7 8041096 S/ ACP
\Arillianr I( 840 1 4594 S/ACP

Itaol Au-ma(_., 78030540 S/ ACP
\l/ a inbu:: a" Ir4au-rice Ar;.arta 83038244 S/ ACP
A1t-assa Hal.pisi S--ArrB 9201 5 1 BO S/ACP

10LJ

20
2,7

22
23
OA
L-*

25
26
o,)

-o/a)

29
:-10

l
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S/I.\TO I{AN4E P/NO oi,D RAI\K REN,LAE_TiSon Arni:r Mohammed i. 89707 627 S/ ACP
JJ Kin acvfta lt/-:utlr.oni I.IBS 8704 I 1 68 S/ACP
UT MuI'Luni Pah-ic1c M 79709253 S/ACP
35 gso2527 

1 S/ ACP
Jb Kam'wen de Nichoias A4BS 88103725 S/ACP
37 79735270 S/ACPao
LJO rJ

h aN
Naliaira 75009249 S/ACP

39 Osodo ah A. 77072757 S/ACAPzro Nderifur ames 8003 7704 S/ACAP,4 1'J l- Wilberforce NL 8973s971 ACPAO'Z -/- Lamai 7872i 668 ACP
43 Tl:1\1 h Lt 8 101 5232 ACP
,J-+ Ndenda ebet 89707083 ACP

'a Tom oGw 97034937 ACP
^,4 MaaILrn Ababakar I BBOT 2293 ACP
41 Cherui Y'

_N. 87089849 ACP
Gideon 9-70748A6 ACP

AA
-1'l. '_

Su-nkuli ulius K. 87724641 ACP
Kinoti Geo 92010sZo ACP

Mrillamwerelth kelco 76025400 A T-P
Olieno Arison 79702628 ACAP

kaitan OS 8105961 B ACAP
I(erich PauI 78020634 ACAP

Dicicson Benson 77012272 A a A7)11L-f!1
tvlwan:-Iii saTTle M. 7910739A ACAP

s IkvoiI(aloki one 8106 7778 ACAP
IVIuthee 78O77097 ACAP
Kirath Eran NC15 77069928 ACAP

Francis MburuA4 81013206 ACAP
leO ToI(ei.s m I(orLfire 80c76976 ACAP

Ma:ru.ra Caleb 78O70524 ACAP
urjittuM Pe ter Macharta Go HSW 76072059 ACAP

I\i sambu Moses I( 82046896 ACAP
Ole Mateltek ohn K 78020626 ACA?

(r1

\t

D;
ra
J()
iF?JI

Ll 1)

59
13 \.,
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C. O}HCERS PI-ACED JhI TFD RXSERI{E IJST

i::l :.T::1-j_o ::1".y the d-ecisign o! ttre Boarcl ttlat the folJov,.ins officers who

;!;;.#i;:#fi i#;I#fi [?;,::#;iffi ;l?;,r#,:ilffi i;"1['J..,1Ii;of Assistant Inspector General (AIG) v,rhenever a vacancy arises in the rank of.{G in the follouring ord-er of scrLiol:iry.
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S/NO NA-H/tr P/NO OLD RAJqK
1 Kebenei Daniel 76035243 S/ACP
7 Arualla Gideon 8502i 1 88 S/ACP
oJ HaptAbdi M. OGW 8603 1 01 3 S/ ACP
+ IGbunjah Gideon Mwan-x- 87089972 S/ ACP
D IGeng Larry liiplagat 8003 7762 S/ACP
b Onrar Bash.ane 82103698 ACP

Al1ild-a Gradius 77072298 ACAP
8 Mathiu Silas Gich:rinse. OGW, }ISC 84075605 ACP

D. AIPOINTh4ENT To THE RANK oF CotuI /flSsIoMR oF PotICE (CP)
I arrr directed to corrvey the decision of t1-Le Cornmission that the following ninety
hvo (92) police officers be appotnted to flre rar:ik of Conu-nissioner of Police rv.e.f.
October 29h ? O74 betng the date of t1're Cornrnission A4eeting.

S/NO IqA.hdE P/i{o OI-D RA]qK
1 Obimo Pafricli Ochieng 86063078 S/ACP
2 Koome laphet N. 970'13B 18 S/ ACP
J Nzului Ikurnbu James 80073s38 S/ACP
+ Barmao Henrry I(osgei 79778074 S/ ACP
5 Il[w anzia l\Atv anta Peter: 87752262 S/ACP

Yaah Davtd Baya, 76016249 S/ACP
r; A4umanthi Cl'Larles K 89707 504 S/ACP
8 Oduori niias Peter 79041 0i 5 S/ ACP
I Ifufuxji ]ames Ringera, MBS 76041 5s3 S/ACP
i0 IGnoli Narangwi Cirarles 77070262 S/ACP
1i Noor Yarowgabow, OGW 88 i 03 303 S/ACP
t2 Makau Solornon M. 80077215 S/ACP
73 Nj iru- Boniface Mrvanilci 82085670 S/ACP
74 IGrocho Douglas Iiania. OGW 8s039 1 B 1 S/ACP
15 Ngurni Gideon G., OGW 9 1 03 5472 S/ ACP
16 Ader a Patri ck Ltstnutnb a 84024468 S/ACP
77 Cheserem Samwel lGnar-u 83057 654 S/ACP
18 Mbaabu Gerald Silas 83027926 S/ACP

Tii lril:-n Frrrrinc \tr/e rr oar"r 79095632
81708477

S/ACP
20 Barasa Pius Tiromas S/ACP
27 Njir"u Francis M. 87004479 S/ACP
oo Kainau Dr. Zepltania It4 8.9707449 S/ ACP
oo
LC Azluthusi Charies Nzioka. lytBs. OG\4/ 78047046 S/ ACP
,/1 Ondiek Henrry Oranra 80006638 S/ ACP

Azlu-uy'asya A:tbrose O 8s025263 e / L/-1)
t-) / l-ru].

!.5 Olo,-nru \/itahs Oliel"Lo 273337 S/ACP
27 I A,{bosho Scar.ier Arciiie 79108972 S/ACP

l9

i;
..'-\ ),: :+-^---------

... - ';j ::- ;

{J
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'40
47

s9
LU

65
66

S/NO NAICE F/IqO otD RA}{K
ZB K Lilian I\4Iiiarnba 79109261 S/ ACP?9 OkeIlo olur \,viilis ACP30 Situma Freclriclc

74036926
77025974 ACPo1

JI Kiura hantlns Kariuio 78036986 ACP
OL Lochakai Sam Lolli 74073827 ACPoo
JJ IGmutaiLimo os BO03 I i48 ACP34 Mu,ivanda Noah oG\ / 87094161 ACP
JD Musau Gabnei Mufr.Lku 89107465 ACPon
Jtl Nlan On 92044397 ACP
J/ Hassan Harret Abdi 79709392 ACP
3B Ndierna ohn i(i 1ej 78O72233 ACP
39 Mwambari Edward 86097330 ACP

Karaba Dawson G era Mt 7 5089045 ACP
Chiwe Em LvamD. o900003 1 ACP42 Mulattlu ohn A4- 79037773 ACP/O

't L) I(irili M. 87089475 ACP/l amin Ki 82103729 ACP
Too limoUshua I(i 8003 7754 ArrDfr\-1

ltD Omu- 86037372 ACP47 Barma-o ostine M. 847739s8 AC?48 A4riyea Tifcrs M. 82103753 ACP
us G.I(ar"uru 87073303 ACP

49
50 iloOmo (J 83097022 ACP5i V,/aiter Aliiara 7702612.4 ACP
, t/ iru Nelson Mun 8s0 1 7353 ACP
.fJ I(n'rani Peris Muthoni 83099727 ACPtr.A
J't M:ut:u:a Christine M. 7970930a ACP
s5 Wandera Hum Wanzala 7 BOOB947 ACPc11
J() IGmanliriaA 79021 560 ACPF.7 DKodi 83045786 ACI'FO
L.)O M on 82708567 ACP

I(atanaLeonard B50i 7430 ACP
N irii Nelson 89071674 ACP6i olur N. MrvinziN 87723077 ACP

\}L OGV/N OS 83057638 ACP
()J o1 Aineah K. 8i057767 ACP
64 I(arniti-r Althon OG\AI 83057604 ACP

hra<,\z.l-t ttl/'/'/var.rvttb ft\-r
Rrirrci T)aizi.] I)^-^V4Y(UL IWATU

hlbuthia OS hat Kirim:l 8BO3 9384 ACP
Boron FISCo ob 82714673 ACP
A4br.nri Gabriel S. 7800 036 dr-p

J. IVI

oa

5
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S/NO NAI,fX P/lto OLD RANK
69 Bara sa Micirael Y'I a-sreb a 8i7s2288 ACP
70 Rutere fulius 86723056 ACP
77 IGlonzo Sirnon Mboni 790701,45 ACP
72 Mwrua Haisi Mohatned 82708949 ACP
IJ Chei-ui'rot Dar.id 79047023 ACP

'7 Ita Cheielgo Yego Mrxa 87032713 ACP
75 It4achan'a Pius It4 84024379 ACP
76 Oiculru Michael O 79228477 ACP
77 Dindi Moses Soita 87089857 ACP
raoto ke.ql Boniface Ngafia 82708s83 ACP
79 Ndrznda Pafrick M. 27975s ACP
80 Itfl:nfi nda Patri cli IGs wii 79770783 ACP
81 Chumo Toseph I( IGmaru 78721642 ACP
82 A4irityr Sospeter Njue 89077880 ACP
83 Kinrilu Joseph Mativo 75097747 ACAP
84 Ndjrairgu . ]arn e s Rukwaro 74073774 ACAP
85 IYlbugta Samuel Kimwere 76004860 ACAP
86 Oclrieirg Washingt on Ajuoga 78077295 ACAP
87 Naibei Benard 79706724 A /a ADf1-\-.fLI

88 SJrlned Bashane 78030726 ACAP
Qq Watrukha |acob Soi'iera 7 5093939 ACAP
90 Yalcub Rashid A 87086087 ACAP
91 ivlukiri iacob lJ 79708689 ACAP
q, Siboro |ulius Olcere 78737833 ACAP

Please cotlvey the decision of tire Coru:nission and n'Lake necessary acijustments to
their per:sonnel records.

OJAN On,flI iItJ
CS / CHMF EreCLITTVE OEHTCER

Copy to: Clrief of Staff/llead of PubLjc Serrrice

The Presidencl,
State House
NAIRO BI

Prilcipal SecretarY, Inte::ior
NrulLiStrlr of Interio:: & Co-or:d-ilation of
Na hoiral G orrer:ir:l elrt
I-{A-E.OBI

6



GAZETTE
.fI.I]] 

N.ATIONAL POLICE SEilViCE,.
.iN 

SKITOI{C]] ON COMMT]NITY POLICING

GAZETTE

1-AS](lTORCE ON COMMI]}IiTY PO]-ICN G

l-l-lE KtrNYA DIiFENCE ACT...

Page:1727

GAZETTE NOTICE NO. 4775

TI{E NAI'IONAL POLICE SERVICE ACT

( to.1.rAoF 2011)

AMI]NDMEN'| OII FIRST AND SECOND SCHEDULES OF THE NATIONAI., POLIC]T
SERViCE ACT

iN EXERCISE of the powers conferred by section 22 (2) and 25 (2) of the National Police
Service Act, the Cabinet Secletary, Ministry of Interior and Co-ordination of National
Government, upon advice of the National Police Sen,ice Commission, arneuds the Fils1 and

Second Schedules of tlie National Police Service Act as follows:

RANKi}.IG STRUCTURE IN TI{E I(ENYA POLICE SER\/ICE (SECTION 22)

l. Depr-rty Inspector-General
2. Senior Assistant Inspector-Genelal
i. Assistant Inspector'-General
4. Commissioner of Police
5. Seniol Superintendent
6. Superintendent
7. Assistant Sr-rperintendent
8. Chief Inspector
9. Inspcctor'
I0. Senior Sergeant
I 1. Sergeant
12. Corporal

l. Constable

RANKING STRUCTURE IN THE ADMINISTRATION POLICE SERViCE (SECT]ON 25)

1 n^-..+-, T.--.-^^+^- /--.-^..^lI uapLLLJ ILlblJguLUr-\Jcltcrctr

?. Senior Assistant Inspector'-General
3. Assistaut Inspcctor'-General



4. Comrnissioner of Poiice
5. Seuior Superiutendent
(t. SupeLintendent
7. Assistant Sr-rperintendent
8. Chief Inspector
9. Inspector
10. Senior Sergeant
i 1. Sergeant
i2. Corporal
I -1. (lonstablc

Dated tlie lst .lirly, 20 I 4

JOSEPI-I ole [,ENI(U,

Cabtnet Sect.etaryt,

Ministry of Interior and Co-ordination of Norional Gotternntenr.
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Website: psc.go.he ii
Emoil:ripsc2Oi3@yohoo.com
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Seryice Commission

P.O Box 47363 j ooloO
s'h Floor, Shy porh plozo

Westlqnds
HAEROEN

!.!,,it ts tfin
t \*!*ir4. i

Oitober,2013

Mr. Ojango Omumu l7Under Secretary
National Poiice
NArRoBI

I

Dear E\&.o "

RX : ACTiNG APPOINTMINT: Cotr4A,lISSIoN SECRETARv/ CHTEF E{-Egtrg}lp oFE1CER
,1 if' 

" 
"t'l' ;:.'"

I have the pleasure to inform you that tl'Le Commission during its meeting of ectobgr,
4th ZA13 resolved that you be aprptnted to the poiition of Comrnisiion Se[,.letaraiCirief
Execu-five Officer of the National Police Service Commission in an actlngcapacity udth
effect from October 7tt'' 20'1.3 until that time the position will be filled substantively.

Du'ring the acltng period, you will be entitle d. to payment of 1,5% of you:: cur::ent
National Poiice Service CorrLrnission basic sa1ary as provide d. for in the GoK starl,Rules
and Regulafions. You will aiso be entitled. to the house to office transport services.

i'
As the Acfing Cornmission Secretary/Chtef Executi.re officer, your duties will be but
not limited to the following:-

Responsible for Teadtng the Commission Secretariat in ensuring the Cornmissign
meets its mand.ate; ;

Lead the development and erlslrre implementafiou of the Commission,s strategic
plan, annual wor\ plans and ot'l'rer operational documents;
Accountabie to the Commission for'execufion. of aLL programmes and pla.s in
line r.vith the coiiliriission's constitulio nar and.legal man a.ite; 

"Oversee anri enslrre 'ornde.ir.t financial nranagement; aci.eqiiate bud"getar,v
ailocations; establishmerit of strict approvals ancl a"c11.,-erence to approve,c
budgetary allocations;

R

1

2.

3.

=.

58r"'"l"it: d"q;,:r,!,s ,s a rruc

o,yfoxl;,J",:.......
" a e'7 

)1''d-i"-,'i;,ii, 
^o,'x 

f ii

frI-4ahr!-q-ir2trrrxnE, i



,1 . .--;,,,:i.se,: ihe ccorriiiialir:zi --^ r - rn.

i;iCiiicieS j 
;lri:i if-fi,Jiiir.t. i.ni..,:.:,::_1.-1E.,r _ _r .1 :

c;f.;-2f=,;J - -tt"1'o-ti'"s 
ille ii)l'':jcisi eri4 citaii;1e 

"r,; ;:-;;;;t:;; ;L;r=::;1t:- :.irl:r,.;Li:rLiiii anJ, operaiioirai 
.cra-i:_.;- . ;, . 

-.'1. *-' leiir'=ni::icii :i t1';.e
G, -{,s the Cofti.mi_csio:r,_. Acccr.rniin3. Cil 

1er, 
s;afegua_tci_ r.,neCoi-nirussic_a,s 

asr:ets:7. EveLjinbusiy e*iecrrte thaciecisicns. 
"f 

rh; a;;;,nrission; ;,i ; . _8. Assign cl*iies ancl slrpe^zise a, enrplo-vees oiil,," commission Lmi;ili:i'i!'J;,"::ii*::mi*f ilT:,". ;i*coar:ir:ssi""u1?i'^1!'no""'

in -the -meanhrn
congratalate you

P1ease do acknow

Yours !Bqx * 
".<***ry1

c.c

A]i t-hrr"rrro.i.-.-_ _^.rrrrrourull uJ. J
Naiional police Service Con-rmission
Sky Park plaza

, \zVestlands

e)-on behaif sf +t^^ n- 
' :'l

ror rhis apo",,*,."r #ffiil;:l'.j!'oli.iifo*s oppori,niry to

ledge acceptance of fhis offer.in writing.

Jri
;1 .

$i

'1 
.

,i

j

il

-^-r

!

JA TO M. ryYurWI, EBS,'Hsc
,l .- -.i=::__:..*__.:i;_.=_._*.-

^,-.--:;j!-- _ -;

9ij:f of Sraff and. Headof pubtic ServiceOffice of the president
State.House
NA]ROBI

3: P.il?pat Secretary
r\ahonal Treasury

3:3"r, Buircrins
AIA]ROBI

The Pr-incipai Secretary

ffi;#a.i1+;J;#r. oid coordinafron of Nafiona1 Goyernmenr
N/JROBI

Io
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II.'Ji(E:tr.9 T-NC CF KENYA]: :

GX{iCON]N(T C]F KENYA AT' NANROtstr,H[[

PETNTNCN NC. 6 CF 2014 CCNSON.XDAT'ED WTTIII TUDN CNAN, REV]IEW-
A/nTSCEI,LAN EOUS ATJPLNCATNCN NOS. ].]. AND X2 CF'20]-4

:'- ::: nlvffvfANUET- A,{ASnlN,DlE'CKUTCYtr &'OTIHIERS-". IPETIIII@N]EI{S' ': .-.

VERSUS

X(oskei and Jr,rd-icial Review

, ....'.,,, .,. '

Appiication No,.12,ro{:':2014 fiied by Peter ELaini Eregae" The Petitioner
i: r .,:

"r,:'r,.. i., . .. -;i
a:rd the Apo-licarets,i',,vho shall.be r:eferred to as tl-re Ap.plicants instituted -

r'+::l': f _r

' 
,.,:;::i.

these ,pr,O,C.e,gduigs against Ihu Natlonal Follce:,Service ,Cor-nn-rissionr ''

' 1'1:^ ,.;:afl51,Aruorney GerteraL as 1't',and l"d Respondents respectiVely. Thie said
:....,,,. i - I

,. :1,:
'. l:. :r i. - i'

-Ait.rc -were consolid-ated as the issues inrzolved in all t1-Le marters were '

--'---il^-- ^- ) -.,.L +1-^ --:A -nrrcoc5111 llldl d-1 tLi- L U- L aLr \JJ) L1 (c Jqlrl Lq Llouo

Petition No. 6 of Z0l-'l Page 1



, d.

i' '^.

elect its President, Members of Parliament and the Representatives in

then knoir,zn, Following those Elections,

ind,gperithis country went through one of its worst crisis in its dent

history. As a result, the treadership wag prod.ded_- lffi^stening
ri.r,r,i i

Constifutional and Legislative reforms which had hit-h+o.b"en treated

with lethargy and contempt

decisions which lhe:pe1i-- r j r:
ople- of K

alia the Judicial, Electorai and Po e'

3. One of the methods of the d reforrrrs was the vettjag of the members

o{ the Police force. t of the 'said .system of r,vetting the.-..-
. . - ,i...

Applicants hereinrrliiihd' a-re senior police officers, found. thernseives

threatened with distontrnuation from being members;of the p61ice iorie.
,i,., "a';. .:

,,=,_*.=4;.itisthoseld'ecisions.,-1y,h]g.l,provokedtheseproceedings. ;: ': -. ; t.l
''... - ---:: :-.--:-=:::'.. :' l:tt' 1 - -;.,'a-. ---.: ...

.l:.li'l:it:i ' '

,11 these proceedings, the Applicants are seeking,the following orders:
,. ': .: ....,.:..

4

a. A declalation that the l(espondents' conduct and action amount to
denial, violation, infringement and or threat to . the fundamental

rights and freedoms of the Applicants.

Petition No.6 ofZ014 Page 2



,A ,de.il-+a[io* ji:il] 
,,0,_l:, 

-u"ooing of police officers' cornrn'xennce,cl in
: ':r- ;'::'':::-'::-i'-- ' ' ;-;" "",Decen:nher.20t3;is u.ir.coms{ri.tutromal, iXX.egan, ruutrI and'votdl-. , 

- ,:. ' ' .'

Anr ord-e:r of ceirtioi'a-ri {io briiag into this court and to quas}-r the

.deterrrnniratlom. of: ,tclie , Rqsponde
':l' ''''i ' ' '' '-"

NJ'att:o rtal'lP oltee iS erryi c e;t
"': 

r_:ll'_"__ ' " ",,''"i

nt to reti.re the.:AppLicant't {lrom 'is}le
..r 1

Vetting Board coru:rlenced the vetting of Police officers. However, it is

*.}- ai,. r.aca +T-r=l lho caid nro.pss \A,ras.condrrctpri in qross vi nlati nn nf th,.L1 (u.u f^"*-"" -------: O---'

Petition No.6 o12014 Page 3



Bu1es -qL+exgrgi,,Ep!s9-3? l.h-".,'x 
were nct glYgl,3n,oPPorturtT 

.io ,Cross--

I ab.use ancl
examine arry complainants hence the process was prone tc

manipuJation.

6:''Accor
..,.,-r -::-- -,....,...r,r-. t-.,. .,,.,, -.- ..----::f - -.;-a-:i,:,a*:,,

ding'to"'them "instead't'ot :co
..:

ncentrating on the

police officers, the Board instead concentrated in the-

Police Officers hencE violating the privacy of p

of the

officers and

exposed to danger

It, WdS fr:rther contended:$ui the s AS ,censtitnted, is.,.i11egal,., :,: -. .

.,r.t*-,Li
'i ii"j,.rrt!.

"iiiiiii{fiqi

n

irregular ,r.a 
t 

uUr-loin-ta1' and mge! the 1g,g?1 Iggrliurilu$i,..

8. As a result of the foregoing it r'vas contended that the fundamental

-i.-.r-.F. =-A $roodorns of the Poiice cfficers LLave been grossly Violated
rlgrtLS a-LlLr. .LruL

Petition No.6 of 2014
Page 4



which,vigla.B.q+ Lr_]tlSg1"y-Lg. 9pn[1ue i]+"4,93,t9d,,,Yl1uss ,th9. Cgurt
: ' t"11't"J'-"i-':li:: " " "r 

":- ''
' ' -'- -'-:"''-..'

intervened as the officers had"'been subjected to inhuman and degrad-ing

treatment. Accordi:rg to the, Applicants the vetting Prqcesg, 1s ac-huated

l.-:--.:''.-...-:...... ...--".-...-..::l;.::-:r.-...---..-.-....::......-::-..-.-....--..-.-.-:.-:::,- ':'-:-'r: '$7 t liCei itt- wil1;.twii-c}.'--Hffit, riata i'i desi" discfiminat'ion,, -veng,9hnc9,,. 
.-: ;' i :., ri::,

character assassination, publig humiliation and ridicule 'and shadow

boxing and is likety to achieve disastrous results -ts th'e- ,.officers, their

families and the Public

9. To them the Process is being conducte th ASlS ttla!,!hey. arq guilty

unles .th To'them

d to handle the process sarne withneeconcern j:r the country

d-ecorum and fairness

void

hence the
'1:t: . ! i::r,..

l.:;.i.i:ilj r:

. i:liAs':,:,t'1ie
ii'i..":ii"'j'

constitutional ur-rA,.tt.,.ida* they contended. that the san-te are nuIl a-nd
.:'.1 j,. .

I l,i': t,.
. .-. , 

..,,.,11.. . ,,.

pl.ocess 1s 
.u1. violation of both the

.;.-..-..
. '. :':;:

av erm ents, r the r e s p ond qnt.! o-{l$9,4c e 4,,[f,Le -'14 
q!ti4 g' 9{

. -'-.. --;_t.-.:. ..;.;;,r
. -.,.:.'1.

including"or-, Monday , 25\h Noy,-embg1 20'13-at which

10.

time there were no Rules 4nd Regulations to regulate the vetting

proce-s-s. ppo1 launch of the vetbing plocess the respondent invited the

public to submit their comPiaints in earlY December and prepared a

Petition I'lo. 6 of 2014
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t

gr+r1 3nd Psl,s{s,qd for the process vetting d'espite lack of

the said Rules and Regulations According to them this action was

iilegal,,Consequently, *h..t they appeared be{ore the lgspondent fg'
:

c they were not j7{9!ef, gJ !h.,,9,15ip*tence , i , ::'
.-".',.'X .in

.,i, ,,.:.:,,

them, the aforesaid Ruieg.w-eie:lai;aiied to th9 Nationa-l
. ..... 

...ii..;:r..

, rlil'-:':..
.'.:.,..

on 9m iu."*v zo1n 19ng|gf$,IhqI had..b,qe*,y.,.Sg4 ,?**,uu , : - i;. ;
' .ii" ,. ' ri."

-:l'.i.:..,.

ered. rn their .uru ,o"ffi even the ex officio mernbers who

were aPPearrng in the d did not legaIly have copies of the ioar

Rules and Regulrtgo.t$rVefting' , ..: - -'
'' 1.':.,.,'j:'1.',

":'i."' 
i"

12.Although ult"r' '"i'#ering its d ecision th9 Respond e4i--s Pf omised to
..,1'i' '..' =..,,'ii,, : .. i.. ... .-:...-.,-..,,!r-_ : :

,,rpfty tf.,"#,*ith the ,r;ab.aings and rulih?,,tr.Y .ontended that this
, .:i: .. .,,r., :

',. L^J r^ +J-

*u"',rl"rre*d.one, .-Instead 'Ihe determination,.,gAs,.co.J4I4u+JS1I-e,Q;,I9,,t49lr*;,,'
- i.:'

"by,waY of letters

:ople who were present during the vetting

were ]ohnstone l(avulud.ii Mohamrneci ivlurshicl, Ro*ar d lo{usengi,

Petition No. 6 of 2014
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.:-..::-:'. -....-j--....."-..-.-...-..--".. .:--.-.. r:,....... n l-4..and .the second
and Graou K;hi"di -"ui officio' I-Iowever sectio

ls five
schedule RuIe 3 of the National trolice seraice A?t r-equir<

246(2) (u) (i) and (iii) of the Constituticn and the five cluding

the ex-officio members aPPointecl under Artrcle f,*6 (.) of the

Constitution. Thgy therefore contended that said process the

commission lacked without quorum'

' .t4:They'a55grted'that there was no qat"ng thS. "e#ng,a1{,t-!e,, -

aliegations which formecL the basis of their dismissal

Petition No. 6 of 2014
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i:,-."-:; -::-15 TheSr Jurth-er,lgonl-e1$ed ,th-e.respondents apptied selectivs justice alcl
. . .. . -_-----...... . ... .- . .1".1 ': . : '::'

'1:, r -. i,.'...

discrirnination in the waY they conclucted their interviews in that there

were police officers who .were intervievred in .private or, in the

the same questions. The respondents are the ones who deterirr-ri:,red -who

to interview in public or private. It was therefore
' 'iiiiii''

.'r'i

theirposition that the'+r'i.iil]'
,ttl . -. :

,:'.ltjr.. .i:

tian3parent and fair

manner and the respondents are out te.tthe process and.

vetbing process was not being conduced a

the publi6: good

L6.Apart from the ent incorporate persons of

questionable integrity panel with no locus to concluct

vetting and "tnoese Ie r,vere named as Joseph Kaguthi who was

adversely men in the TJ.R.C. Report and had.not been clea_red,
;,:, .:

.e.-..f. j.u.

p

I.filllrX; ga :is' implicated in the Judicial.. Servicer€ornnr-issis11,i;i,

while Ronald Musengi had a' pending,.l-fi.3q61

'c6inplat-rt vide" C.I.D. Lequiry File 'lvo. zO/2013. Fuither, the

respondents incorporated persons who were not vetted and or gazetted

to serye in the panel in the National Poiice Service Cornmrssion and by

Petition No. 6 of 2014 Page 8



exlgnsion the Vetting Panel,,",$ince the vetting'of 'police,officers;hirs 'been'' 
:1 : ! :

delegated to the National Police Service Comrnission it carrnot delegate

the aforesaid duties to third.parties .singe.the posilir.'in law is that'a "' ';'

: dele$ate;'cannofl ilele$ate. ':i;j;:[o them, the Task, Force 'on 'Comg+iinity '

Policing (Nyumba Ktmi) has no s and

their irLcorporation in the vetting

17.It was averred that during the ettrng

Panei used

quesflol1s

discrimina

18.The said d-ecisions/ acc

of the officers b

comJortab"le to

s were not asked -

case '"of favouritisrr.L*' .arld - 
='

that the bions of the Respondents:.iarle -,t:rrLerefore an:illegalrty as

.. -. ..i

It'is'clear, .that rthe, Resp ondent

... i.-: 1t ,.iadted confrary to the ]aw. ancl rules of .Iriatrrrai justic6 and :thery

determinations are wrongful, inalicious, vexatious, scandalous and

other.wise a mockery of justice and exhibit maniJest errors of law

Petition No.6.of 2014 Page 9



Further *there are se-r-iiju-$;lviblations of the fund.amental rights of the
, -,... _ .. ..: ti.:. :'

applicant in view cf the applicant's legitimate expectations and rights as

' ..- .. :.., .,'- r ri. !- tr .. :,r : '

19.8t'en,gaging in integrityl,issues instead of-suitability,2nd:.o*p..tarigs.sf:,: i:r_ i

the applicant, which issues are a preserve of an indepenct
.. j: ,.

eilt authori ty
iil:i1;i'',

set up by the statute, the Respondents are accuse exceeded

their jurisdiction ar-rd since the Vetting d with quasi

judicial powers,, it is bound to observe natu-ral justice whiie

,,,condggting the vetting pro und-tb exercise itp,pbwers, ;

judiciously and not it has faiied to d.o. To them, the

Vetting ParLel has p
:

e them'when there are currently
;

no rules, and regr,rlltion1.to retile, remove and or dismrss alpolice officer
,j .i" '"- : I

in service 13d ,"V purported rernoval is i1legal, nuli ancl void.'Thui,
-.ri-,. ..i..'.i;."--':.-" ':' :" I

'iiiijii' 
' -: ii- J'r: : -T'r=-':::jt ;t 

t'' '' it i'' - ' . '"

position=rls';',fh#'the comrnission is tl.rq only,bocly lhat has powers to vet 
:

.. ... ....]:.jj ]l::ii..,-:.:.-:+;i;1.,.'..'..:...:..'..........
.:ii'.t':,' -: ..:.,. .- : '., . :::.-. . .!t,-- ' '

the"poiice'::offlceis as per SeCti on. 7(z) of the l{afional F.otlice: seruiie ''i,,;i'lrr - , : .: .

-j:..'; . ..- ,...c'bnirnissionAct.'.,.....'';''..,

20,They fi:rther charged the comrnission chair of using derogatory

language against them indicating t-hat he had a predeteriniled rnincl.

Pelition No.6 of 2014 Page 10



They alleged -ghatftn",*gspondent did not investigafg':corllptraints against

'' .,':l- il:il :"'i - : ' '

rne but they forwardecl the same to private invest-igators who have no

., 
inv"stigatille skills ut.1 **.:ate: T'he end resuit is *iat any pllrported

.:: " . . -. . ., ; : .., .:::;i1::.t'i flaWed. .hnd.:. WithOU!,,fffig1ble''i' '" " -';i - dorls' ,thal"'were'';done were
n:: L1.tVeStlgan0llU tLt.LcLL " :vv Lru' 

;

conclusion. The said investigators were not gazefr.e d. or,|e S,'rillv rle cruite d
. r. _igirir
.i 'i

llirl

al task Yihi&they cannot be

held accollrL table and rn the crrcumstances

:.:rij.

.:i'::. i..i!. r

their'irdfidrt if anY should

have been suPPlied to the aPPlican ty the

'"apPlicants'for respons€' add

by the commission and they undertook illeg

. :i.il.:., i :

'f,,lJ"th^--tt whil1 rerterating the contents of' the

,:,;,i.i.lji ,

suPPorti4g affidavrts derred that the factual averments were not

,:.,'::, 
'i'i'' : r"'

con.[roverted he4ce 'the same ought to be' taken as correct'" 'It was

' 
" 

t"''' 
''

-'" "' j,;i;i 't" ,t:,1 ' 
" 

' i:'''::: ::: r ' 
:

submitea tnht'ii *a, not fa* for the Respondents to promr-rlgate 1he

,. ,'. 'i- :r " *.- .r-L^ A,,-i;l iz.i.,iic rthe'next cla' '

','roi"r on 16th Decemb er'Zllti3; 
'an-d. interview the'ApPlichnts the next duy

'. . i-r" 
:

' 'l j1

comlf-Ients a:'Ld the same ought to garded.

j: i

:and.'not bring the 'existence
of tire Rules 

- to''.thei :attention ' o{ the

Applicants Without a vetti:rg Board it was contended the maldate of

vetting the officers feII on the Commission a::Lct since thc Gcvernrnent

Petiiion No' 6 of 2014
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has deiegated the powers oflyettrng to the commjssion;.the,comrn-ission

has no authori$z to delegate the same to third partres, Flowever in this
case the Commission purported to establish a vettrrrg panei through the

, Nationol6eroiice:Veti*tig.,,tWegulations,ZCIll 
wriich panel,rs illeggl..fiF th

has no po.wers to delegate the mandate

Further' there was no quorum by the

Regulations, cornpose the vefting
..
participation or transparency in its

panel

vetting.

make the

no public

the powerq ,

€ ,,,:. j

P

Zz'rt'was submitted that under section 7(2)'thepowers of the Respondent is
ii.'ited to determini.g suitabilif a;id competence of the ofr.ice,s a_^cl

Petition No.6 of 2014
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therefore in this c as 9 -![a$gu-sp 
ondent intro d uc e d extrane o]l.s iss ues no t

,.r -\i LJ,t{rJ::rgrr1r..t..

within their mandate

z3.Without cqmplaints being made by rriemb.ero of the pubilg, it was...' ..'.,.
submitred that it was urifair for the Respondent to ,find"ithai the

Applicants were r:nsuitable and incompetent. The

constituted, itwas submitted lacked the quorum

AS WAS

in section

74 of the Atrafi anal Folice Seraice Covnmissi

Zl.Wit}- respect to availability of the , reviewri the, :App-licants

onokct.
t.itii';:.it,.

':.iji#r.i'*r

contended that the same does n Appiicants from applyin g .f or

'ju.dicial review. Lt ur,y sygni) y contended, there were skingerit and
' :.t . :::n':"

urlreasonable conditionr'tui*hu said review'

' '': ' ':l i'"""'t: 
i' ' ' '

':''l i '"

25.Without any.c6mplaints made with respect to financial status-',of the
r(

!rr!_,i,, ' ..1
'''(ii';'" ; t '

Applicar,tts "'i,,rti,,,was suorrutted the Respondent's finding thereon was
J- I i:r:ir!,r.1r,'t*: ' $i'

, -- .;..:.ij; 
, i.,.. : . .q''. 1;1.:1.

l rr*ehrooubi"'.and ,arnornted to urLfak ,adrninistrAtive:,l,action, ''Faii'j
-^*;,--1i,"::--- - -

.j. ,,ii, ,'::
, ' '',t''

ilaa#rusfrative action, it was submitted entailed;'seeking explanatioii
- .:\i I:

from the officels of deparhnents concemed with the Applicant

Petition No. 6 of 20l-4 Page 13



'n ":1,, :., ".j','',

26.While rdl on 's o'visions of the Constifution the Applicants

contended that the Respondents' decision was tainted with procedural

unfairness, was in breach of the Applicants' legitimate qxpectation and
)

'violated,the Applicants'ifunclamental rights ancl freedoms. .,i:i;j,*
':i,t, t:i :l

27.rn support of their submissions the Appiicants relied .on blic vs"

IEBC ex Issack Osrm.an Sl"reikh F{CMisc

tx

60 of 2013

Re ubli.c vs" Contmissi0ner of Laxrds ex Lizarame Gatlaoni

Kr..u'ia H ['t No" 44 ;@f 201L M u.ncil ,of mbasa
''T)
T\ blic & dJm a Consu.l tants [,imi vitr ,{ eal No . t85 of :20

Hon. Franc is Chachu. Gan a and CIS VS. FIon; AGFICMA No"3

af 2012, blic vs. NIini of State for Xrnmi ation of Fersons ex

arte Feter Ses .HC,IvIA No. 361 af 2012.

..;,

-:,::..,,,..';.,
. :r':".'l','.

:-.i:-r,:,:.r ...1:.

1 :;i. :,!._

onseto

ltespondents' Case

,i

2B.In resp the Appl]cants.1 case rhe'Responde.ts filed ;the {ollowing '

. , ,:..',' '

gror;=qds and also swore affidavits in reply:

L rhat the ongoing vetling of tire police officers is a legal requirement
under the provi-sion-s of -sectionT/ o! the National pclicc Seivice Act
No. 1x of. z}i,l Laws of Kenya which is an act that was passeci by

Petition No. 6 of 2014
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n'tgmbqr,-s 
ief:,eedia:ment 

amd as subh rt reflects'the'aspirations of the

Kenyan people"'and''ithe L't respond.ent has no',chclice'-other'than' to

comply with its provisions.

'2 T'I-uat A,rticle 246(3)(c) ,trf the Cpxlstitution ..gi.ves 
. rma4rdate ,to the

:.++ -:r-rr:.-L+!.--.;-,i.:*:.-:---1. . ------. -.":5,;il 
.. :.

' --N ati onel. r'o nia e .s e-rvicelC omrmis s i on to p erf ornl anlz tb ther'

prescri.hed by nationan tregis1aHon"

3 Tlnat Secti.oir X0 (3) (a) of tLte National n'ohce S on Act,

gives thq power exclusivetry to

ssion to make the legislairion.

the Natr ce Servi.ce

Commi

4 That Section2E of the

provides the National P

" {tegu'Iations,..;and. jn. .this

Commission .(veflcing Regutrations 201-3) and gazetre under Lega1

Nofice.No.218 on the 1 Dece 2013.

5. That there are yefbing g-uidetines and. standards that

officers . to assess their suitability, integrity and. competence to

continue serving in the police service and the burden of proof lies

. ii l'
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t.

.. - ... .-i.:11,...a .-. qr.... .

..""'.. -.-1., ...'

,i.ntq:r.y,.ieWLltg,p..+nel to cletermi.ne wheth,er,4n i.4dividual iq fi.t
'ion' unxfi.f:f or :ptrbtric servi'cei.

7 T'hat the standards of d.ue process, principles of natraran jqstice and
the' 'respect.'f {u als 

S _o.ryg llr,xqig 1a,n1,,tls}tF , ,ki*s,
:

' ;; applied it'n'thq:.ongbing:vefting of police officersIand ithe,of{ic
.' .::..l

taken tluough the review process and they have a .iIlght to'fafu'
heari.ng, to r:eply amd to fu-rther revi.ew

decisi.onn of tlae vetting panetr-

E That the vetting process is being done

ffitaxlner and on the basis of clear obj venfiabi.e criteri.a and
mreasu.res'hhve heen put in pLace at. the public .and .those ..,

to inforrnatigxr ;oxl_ the:.,vettingj:,i. i,

Ai,tiiIe
. ,.i.11.i,ti:-

i,j:-.

That the .retting proce'*, h3" noble intentions to wit ensuring';that, ;., :--;,,i: .,

individuals serving,rin the'police service wilt uphold and deliver on.

i-f unsatisfiedriwith the,.:r:. . 'rii"
:!ili,i, :'';';!:ti:,' i

,f.^ I _r ,. . l'.
'rii iti.li,f.-r', f/j.:,: r:{,

,,,ili:. .

.4rx'.:o;F*l8x.[ and transparent
,!-

process in accord?nce with of the Consti.tution.

9

the principlSg,gf,national security is enshrined in ,Article 2Bg af the
'.:'r:l;i;"'1::-.:i " : .'

Consfitufioa,and particularly by.ensuting utmost r.espect.b the ltuLe 
r '

,.:i.t I

01' law-,.d;em*i+qy, human rights arrd fundaneental f,reedoms;whibh," ,

,.. ',,r,j.:... ,, j .. .. . .

wffi1.:thE"end rebuild public kust.and corrfidence in-the.pol"ige ub u "

,ii:,,seEY;etothecitizenry. :- ' .,,..,.., i:r-,:;r.i.,si-llir;;.+;,;., , . .
-.,r:1: . . .,: 1f.. . .. 

. 
. . . ..... -,

'..1:.:,:;i,r,l, ., - '.t : .', ..:1.. .';i.rr "

i:.i:,' 10 That the police officers'duty,relate to ensuring that the:Repr.rbliC oft,:i,,ir'., ' : r , ..'.. :,'. Kenya is protected against internai'and external thl'eats':and that is
sovereignty, its people, their rights, freedoms, pro.Derty, peace,

stabilify, property and other nat'ional interests are safeguarded and as

Petition No. 6 of 2014 page L6



.:l-.

,,r;;n'r t}re nmen 4xtd.wqrtenlvh-o serve as poLi'ce g{{lgSfl ry}lgt.h-e- p.eqpl.e-

','A*iih.lntegrity .which'..sta*d*ds can onXy he achi.ev-ed through Vetti,ng. .

ttr T'hat tlte Governnrrent of Kenya has i.llvested a coLossaL amoumt of

29.The Respondents' case o.1 th;:, othe,l lth.ai the.,i4e$ing process

commenced in March 2013 wl
. .;:' ..i'

th'ffie f
-.1r..,.,'.

tion of the principles that

guide vetting guicleiines, dures, vetting' regulai-ion' and. other

aftendant Processes. of the first cohort,of officers however

1'

began on 17fr D€ 2013 and the results therefor was released onEem

3td'Janu {ands
''- lr.

o me . off i c ers ap pli e { :f 9r irevi qy4,he+.c,g lhe pr:o ce qs 
:

.'.. t'

1S

:,

30: IL:,a^^ 
^t.rWd5 L ontended, thatthe process as goqdggtedby the National P,olic-e-,,,

service Commrssion, through a panel consisti.g of commjssioners, other

experts and tecturocrats were conducted in complia4ce with the

Petition No. 5 of .2014
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Constiflrtion, enabling legislatior, rrs151l1 g' regtilatigns and ' in tandem

with the rules of natural justice. It was their case that the Comrnission

notiJied every officer. of the jssues raised against them and gave them

---.--;^- --'-,-,the opporturuty'toresponcl'thereto ur writrng and thereafter interviewed

the sa-icl ofi'icers thereon as weil as on the financial d-etails';pfQvided by
/tj: '_--ilr

.: i - ii:,r'

ri-1-,r i

them in public to ensure transparency and accountab,!ffij fne 1aw is

i''i:.,,,, 
':

very clear and so a-re the rules and reguialions'"'tLiding the vetting

process r,vhich provided that sessions
t,l.r,r':i r '

wl-Ll'j', De
l;" ir:

' I'.= ' '; :,

comrnission could decide to hold'in c3mera Pf-999eding: in' rorder to '

protect the right of priv acy of any person irL the vetting Process in the
.:

interest f justice or nation4l,;:a*ttY *d it was.in this sprit that some of

, "t'

the sessions were.9gnd,p,.-.qied il camera and not due to discrimjnation as

. 
.1, '' ,i. .';. ,

alleged by 
,fhe 

applica:-rts herein. In any case the applicants have not

clemonstrulga any prejuclice'causecl to them by not beilg vetled in

pri"ule,qhd- ti-re;, n"-ue.f"qUdsted the panei to be vetted m private

3l.However those who wished to opt out were allowed to retire with full

benefits. Further an avenue for review was availed. to those aggrieved

by the decision.

In public bu,t, the

Petition No. 5 of 2014 Page 18



z.z.According to rhem the proi-ess is an admin1tg3lyu,'1i19: ifan an

adver sxrtaljudicial process and. that the same assesses a4d determines

'the suitabilitY and comPetence' of the officer taking' into accpunt the

' :,.1,! .-

requirements of the 1a{anOitf,e Constifr-rtion and that the 'interviews

' i 
confused with rneetings of the

, .nrrdocted by th-e v '[:'panel cannot be
, :.i.,i.,

Commrssto
' ;:l"'"ili' j

. . .. ,rffi, ii,l;.i; r , '' , ., 1_ ^ I issues rnrith the.panel, beforg
aPP1i.u*ffibieasked..r1hethertireynaC,Ll::D:I.".,:'.^:,.,',

':i'-:r:; rhence they canrLg! pg hegd,tp gltX119lg,,9,*?
proceediog and had non€ : -

''. ,... .

comPosition'

34.7twas contenti.ed that thc ex-cfficio rneflr''rers of the Ccnnmission are

@) and (c)
members of the Comrnission as Pr

Petition No' 6 of 2014

ovid ed under fu'ticie 246(2)
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o{ the Constitutron and a-4y corLflicl' of, interest is addressed by

P,,egulation 6 of the Regulations and the allegation of conJlict of interest

1S speculative. The aliegations of violation of the Applican'ts'

f undamental ri ghts'artd-free d oms were theref ore denie d

35.On the issue of the existence of the Rules and fteguleitions, the
;,.,u. 

- .i .-,,

i'i i',,

Respondentsl position was that it -was not true. ttiatltitd ,urpo.rdent
,' i 

,.._ ^, 
'

conducted vettrng withou.t the rules and reg,uliations as alleged by the
' 

"l',.,.,,-applicant. The rules and regulations w.9{! gaietted al+ pgbiis,fLgd o1
-:,2, 

..li
- i. i.i ii,l, i..,; ,

_.ii,._r

the 16d December 2073 and the applicaiits were vetted after,that. The
,-,,,*.

:1i _: .

Respondent's position is that the Rules and Regulations havilg been
,,.,,i 

-i..;.. 

.:,,,.. t.:,-.,

' 

" r'-!'

gazetted on i.6th Deceffib, er; 2013 and the vetbing process having

coilrmenced on 17"f D*eb6inber, 2073 when the Applicant In JR No. lL of

2074 was vetted while the Applicant in IR No 12 of 207{waq vetted on
"j'

l8th December, 2073, it was incurnbent upon the {ppJi.call*to:pecur,e the

same. Apart from-that section 728 of the IVafional-P.qliqq Seruice Act

pi'ovides that the Rules, Regulations, stattding or-ders or any other form

cf subsi,Ciar;; iegislation or euicl-eLirLes made under the Act are to be

published in the I(enya Gazette ancl notified to the pubiic
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\

'* 
- -:^^r in the further' r :

36.According to the Responclenl"s the new t1ct7 r'lalseo ' -: -^:: 
-

' 
iained bY the Court'

afftdavtt'ought not to be enterl

the fact that none was subntitted the, co

conducting the vetting Process

that the corriinission was

CASE.

t witresses qnd judge rn thaj
o 1ai::ran

39.It was th

and. s

position tla!

udt 'and disciPlsF-,.

for,'.human light that wilI ensure that the

National Police Service which is an instrtu

lnce of its otficers and thus
itical aPPraisal of the Performzundergoes a cr

PetitionNo.6 of2014
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I

ensure only those found Suitable and comp.etent.are,blearec{ to,continue,:

serving. After the vetLing process the applicants were informed of the

outcome vide a copf of the decision of the com:nission,.and a.verbatirn - -_. . -
.. . .....:... .. .. . . ... .. 

- 'i
'---:r..,-:...1-.-,;.,1.,:,:..i.., ..... i.. . . j', , .. I :l" ' record''ofthe-rintervi'ews-bythe vetting panel.', Tlie Respondur.,tffie isI , :'-i

that integrity is part *diparcel of the disciplinary ore a-r-rd

after the promulgation of the new constitution applicants

carurot claim that they shouid not be vetted

40.Accordirg t-o the Respondents, the case,.is. fiivolorrs;:,

'vexatious, --drl--=;abuselof 
"t1{erco.u-r-t d calculated to,o-bstruct the ',

implement the Constituti .S police reforms

41.The Respondents sub tha! the ve-tting process is,sanctigned...by...,.. _

Pariiament the wishgb, of the'people of,Kenya hence'the

the .game is 41. ,ft. was

the Constitution: grves the Nationql

ervice Co

the lJaflonal Police Seraice ContmissionAcf No. L1 of ZOl:^. By section

iu of the saici Act the Cornmjssion is empowereci to make iegisiation

regulating the vetting of police officers and at section 28 thereof the said
Petition No. 6 of 2014
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t

':: 
,.-^--^)i J-:.*n1.nTz,oo,rlatio'ns which it did naake r4ide ..,. -.,.'-'^ ' : 'w€red' tci make tr{egulations w--; : '' Co:rrrnission ls emPa

'. -;--1,: ,_,

.......::.,;,.;.: ...-;..:.. ^-^-.l-^.i.{-trrocarr 
f lNoticg

the vettirrg R"g"latrons, 2013 and gazetted'the same irr tl1e f'egal

Nunnber 21g of Z1lgpubiiqhggl o* L6m December,2013. According,to the '

- ..r.... ....... . r...r .'lt :' .:' ': | "' .-'.'.. ,-, rrr'':q,;;"d4 n1-.o . jr '-..,i
r.i .-ri^- 1 A I'l \ r^7kllafl Y-lY.(l\/, l(lH;LLJI ,,LaLL.:\-"1 'qv:-q.+!ii--* ---

,,;....Responderits *rdike section i4(1) which provide 'for' the ' quoaiil$q 'tFI€. i' r i ""' i

Co nrrnission in conducting 1ts business and, alfaus, which'uai,Sgeordance
i i.,,1,,1'

rj.:.r, li 
'-

fi-ve members inchld"ifi'fu'rwo members

appointed' und er Article 246 (2)(u) (i) (ii)' th for quorum

for its fulctions u1r-c1er section 14(2) section 241-

ered Regu.la.f,ons, .for .the...bett€r-.i.'-'; :"'-

ant 'to Regulation 10(1) It was therefore submittqd, 'that the

qu-orurn of the panel is within the cliscretion of the Comrnission which is

not the same as the cluorum of the Commisslon

with the second schedule is

ii,..i',, l
': iir: : r: :-. !iDUifSU

I I..r.

Petition No. 6 of 2014
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1

4Z.Wh11e appyecLating that the.,oniy valid complaint an officer can raise is

under Regulati on 4 with respect to imparfrahty, nafural jusiice andf or

ciiscrimination and on this aspect, the panel invited the applicants to

state their objectibns hence ttie panels were.{"iy constifuted,:w.ith the

43.It was submitted that the said Regulati.ons havin ulated by

the Chairman pu-rsuant to the provisions o(,the Act, the sarne are legal

requisite quorum

and provide clear guidelines and standards that include officers'

if ements,. professional conductsatisfaction of entr"Y and

and discipline, integritY C1al probiV *d respect for human

rights in order to ensui

ar-rd firLan
llr.r-1f: t'h,J

e,'::tllat tfle Service is an institution of pubLic

SCIV1CC.

.. : ,:,,,

44.The Respondents therefore derued that thesaid vetting orLly focirses on
i'-lu

-',i . . '

the frnancial 
iaspect of the officers since thel=e,,fl g. .Sli*--gq1{e1ine s set out

i:i i

in the statute which guidelines were pubiish-ed ol 15h December 20-13,t+:L-

accordance with section 724 of the Act. Tl-re said Regulatioil9, it was -

corr[en,j.ed. inccrporatec]- the principles of building corLfidence and kust

'i,.'

:.-..I'._

,.,"i.|'',

Paoe ) A-
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. 1.,.:in ,r.he serrrice, impartialify; natrral justicer ancl international' best

prdctices.

4b.The Respondents therefore rryged the Court to diErniss these'matters as

of Kenya has qyeslgd cslossalia$Qunts'
i::t" t

of money in the Process and as such stopping e will

automatically make the governrnent Lncu_I losses

notwithstanding the fact that the insta:rt pe orL no meiit. It was

further submitted that the orders sotl are against the public

not to

46.1n supPort of tl-reir submissions Resoondents relied'on Trusted---- r
:: .:

: . :,,j.ri. j,.

AllirirtSocie of 'Hurnan

Petition No. 229 of

arte Far

D ce vs. Attorn GeneraL k. 2 Cthers

blic vs. udicial Service Cornmis E,\

KI,R 203-209 and l{.alsbu rljls t au;s 9f England,4Y -_ -

Edn'-V 805.para 1508

-D.eter rninations

/t dered the foregoing and this,is the view.I form"of the rnatter'

48.First I would like to associate myself with the sentiments expressed by

the Respondents that the Applicants attempted to rntroduce new
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. . ._ ._,_-:--r:.:i.:;__:-__
' i-,:. ,'. 1\' f" '

- ;.;",;tr1Atters in'the further affiavit sworn in support of their case. { must salz

ihai itre concluct of inkoducing new grounds in a supplementary

affidavit not grounded on either the petition 9r the statement in support-

,,,of judicial review is, a high-ly irregular p{actice that,ought pqd;ito be

staternents but'ought not to be used venue. -to-.rnutate .the case'as

the proceedings advance

''1 " '' 
Juogement.

L Mlhefher

' '11:: -.,#ii,,, 
..!''lir;i:,.-

49.h my wiew the followl,"Sg 1+'4.the ,issues for deterrnination in thLis
,j!',,',:j,..

. ,,,.,i:j

. , -!,:" i'i.!.. .: ... .. ...

.'. .: ..

: ':i;'i. '!

thg::$espondents action of vetting'the Appiirants_,ryithqut :

bringing the.Rules to their attention rendered the process unfair . j -,- . .,;;;',:i,- -1r:i1.;.'.i 
:ni::lx' "''.r;,.i',ii.i ii,. .,..

. ., ,, ,.j::.i.l:

:: _ = !,ii'.\Mttet1ibr the-Reqp,ondents had tlae powef to;i,fo1nrt11af,e,,ari.d.,g4Zetteii,, r,.i,,i.
:' . i.,. :. :, ,:,!- -: .,:i
..,,..;,-.- - :..1:':.:..'

l:... j-:. ; -

tiL:',,l*r,.r' Servi.ce Act; -"'l'.' . .

' +r,,r,r.. ,l'

3 Mlhether the vetting panel as constituted was legal.

4 Whether the panel conducted its proceedings in a fair rnanner.

Petition No.6 ofZ014 pasp26
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.i-:.:,..ii.i:,,.rt-r.,.{+ :,-..-,5 .\Ainrether .-tfig1:vretting'piocess was coIlstittl,{rioruan" ' : - ':
. '':'..,:.'

Whether the drders sotrght ought to issue"6

50.It is agreed Py 111 
sidgs that the

.__ ._, . --"_--.1r_.__._...,..."_."

. 16tr' Decembet, '20L3 'while 'the

Vetting Regulations were gazeftgd on
' :.- i .

process of ' vetting 'comrne*c,..erd the ' ;'

'-..'''''"', i

licants con&ad/that the
'iafjlt ri ,.i , .rr

""-.,..."... 

. r::$ii*iii,

. ,.r- '1 +'g*

nevefi%rorisht to their
. ,'"" 

' i*,ir;+iiir/" u

r.i'l!: i1;'id;1. !.

nta{tin* has not been

foilowing day on 17e Decembet,2013' The App

existence of these Rule,; and Regulations were

attention at the time of the vetfing' This co

seriously contested bY the ResP ondents.
: t:i..

_:r.lt ii.,i: * r.
ftG'inebpondents' position is

that since the rsaid Rules and Re had,.h-eer.r--., gaze.tted on, J- 6th', .r-

Decemb er,2013; it was uPon the ants .to 'ensure that theY secured

' '- 51.The imp

S2.Sectron:-:Zg of the l,lational Police Seruice Act, Cap 84, Laws of Kenya

provides

RdESP1CO

em.thist

C{aIndteotannC

S

o

AS

Tl.

caru-Lot

t to the..4

:with

,Responde4!s., i! j$ thesg

t:

the- r. v e.ttin g i :pI p ce.d,ur eeRa-r.Ldo

Petition No.6 of 2014
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. .. 
,. .. r_-..:j. ,. ;. : .. : .. . . 

, 
. .l .,,.

Atl,.,7rytgl!g!u, rllteis;,ttourt ng oyclers ar &ny :other foryz of .sttbsidi*ry

legislation or guidelfiuis 'niade under this Act, shai.Il be pubtishecl .i* tLte,,

Catho c Diocese of

'does not,.:excr1se" more''rational, in the.''growing stre?rrL,,of .,

d elegated 1b glsf ation.

54.It is therefore clear that gaZ'#e.. motice'unless expressly indicated as a

pre-condition to the to force of a legislation.is not necessari_ly

the ins

however ps were mandatorily , r'equi1.ed ,and these

otl notiJication. .r+ ,,. . .

,, I,he ;{ee.1*+ement 
: for., 1ofification:; i

an)LI

Counlry where a majority of the populaie' have no idea of what a

6"',zettc noticc iocks iike icavc aionc ho'"r,' to access it. in Tanganvika

Mirle Workers Union vs. The Resistrar of Trade U 961.l EA 629
Petition No. 5 of 2014
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1t; waq,lheld that, where :the provisions of an enac'hnent are penal

provisions, they must be constrned strictly and that in such

circumstances you ought not to do violence to its language in order to

:, .bring people ,withm,:it, :6ut' -ught rather tto, take 'aare that: 46,pi15::is'." ' " .

n-oradon Co Conlncll vs lesh

ts X06 at 109 Ndu.ini. vs" R A/Xedica1 Offi E{eaL Ki.ambu

2006 ]. KLR E&L 1.5 lFnarcX.iatr Si and KLR ]LE 1976-

brought witlLin it who is not brought within it in express.larrguage. See
,, ,. .:: 

,-,i..:,

-7
_I.9E9L

:I

rdD

80-tr L KLn< 1090

55.The Applicants contend that time ,of their vefting even the

Respondents did not have c of the gazellued Ruies"and f,te.gulations. " '-

Lr-support of this tion they have exhibited a copy of the reqeiptcon

and'proforma daled'9e January, 20Lt, for the Px.rchase of 'Legal Notice ..

(l) tr.aery plrson has the right to adtninistratioe action that is expeditious,

eJ1'i ct ent, i a,-s Jtti, r e a. s o n ab i e sn A p r o c e dul' aily f eir.
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(Z) nf a rtght gr fundamental ireedorn of a person has been,oy.is likety ta be
''t t:..:rt-.-., .". ,.1, . i ,',, .'ailaersdtg'affit'ffA'Wfudvlifnistratiae a.ction, the.person has...the .right1ta be. "".r:...--.:.... - 

,,

giaen usritten reasi;ons foy the actioru.

5T.Procedural fairness is therefore a Constitutional requirement in
-.-.j-..4_.-j..:; .-.j, : I

..-. - i,\.--.,..: 
-.j-.--.------------ 

. :'t't':r;r';eAiru:ii5lTaTivE atfidn: fhls tequirement goes further than-the tregffirrut. :. - . .," ",,,.- <)

meaning of the dr$ to alford one an opportuni} of It is

now trite that even in cases where there is no r t a person

be heard before a decision is

with the mandate of making

The Honourable The "Chief

safeguards as that will ensure the attainn-rent of fairness. trn essence

nafural justice requires that the procedure before any decision making
authority which is acting judicially shall be fair in all circumstances. The
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)

right to hq h.eag.C }tas tr,rro facets, i.ntrinsic and i.nstru.mentaL. The intri.nsic:,..Oaa...- rll.::::..:.::.1-:',:- j::::. . ."... . i

**Xtrelrqffit rightconsists'in the opportunity'which'it'gives'tb'the- - : i

individuals or gn'oups, againsfi whomr decisiorts taken by puhlic

authori.ttg.q_op_erale,'to'participate in the trrroceedings by whi.ch..tltose '

decisio +g.gr_g .m4de;'an' opp or trl ni ty to exp r e s s' theit' di grtity'a s : p ers oxrs.'
..'j1-. , , ...-..--.:.. u J L

' ' The o*aiitu"y ruII wftlcn regulates alL nrrocedures is'tleatpers
, .. :: 'l'''

onq whqi axe-

li.ketry to be af,fected by the pn'oposedflikely action mtlst h aI:[

taken.

ding upoxr

opportnrnity of being heard as to vrhy that action

The hearing nray be gi.ven individuatrny or collecfi ex'x.

tLte facfs of each sibuation. A\ departtrre fr

.naturaL justice n"iay be presLx.m.ed to have ehded'by ttr-re

lLegislatur e only to S:_u_qgsgtgnxces 
-w ant it and su.cla

. circur4.q tanqg-s-PilffP t_b_e*she$/n to

being rrpon those who affirm

ruX.e of,

so,reqili-red, the'burd en,' .

.. : .:::. :Slthough'the courts

n

tence

that

ear

to

legis tionaL proteduratr saf eguardsiwil,l lorrly, eri.suie the.--,i .:. .' ... : . .-

of justice in instances where the statu.te in:q.ttesticin i.s;'
,;l.lii-i. -......:....,..-,,....i='. i

- :....::"'- " ".++i.-,',.- lnao"equate or doeb not provjde for the'observance.of.fhe rules ort.rtatu,ral
ilii ' t "t' "

'i,.,.,.]iljortice. The courts. took their stand several cenfuries ago;:en;fl1e broad

principle that bodies entrusted with 1egaI powers couid not validly

exercise them without first hearing the people who wexe going to suffer

as a result of the decision in quest-ion. This principle was applied t-o

a4ministrative as well as judicial acts and to the acts of inclivid.ual
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ministers and of{i9!a19 as,111eIX as tro the acts of, colXective bodies suclh as'r="il':'.1:':ijitr,".j:.:'i:.,: ..1rr,:...j.:i:ir.:r'--:'rii:r.:ri..i.

- rj*at*cesand-comniifteesiTtr u hypothesis on which tlae courts .br"ii.t-tap

their jurisdiction was that the d*V to give every victi.rn a fair hearing
just.as m.tLch a canrilon ofggod ad:::ri.nistrati.on.is unctrtaLLengeabne.as. 

.

- regard its'substance.-T'he'courts can at least control,tlie pa.irttary . ; i.,
' '.-1. .:.r.ri

.procedu.re so as to requi.refair considerati.on of 'both sides of tfre 
"aSe.

Notltihg is more likely to conduce to good adrmi.nistr.ation..h{atu.ran
,' ;. ,,',.t'l:'justice is concerned with the exercise of power that is tq,.say'with acts or
orders which prodtrce legai results and i.n sorne rlxeorte's

Xegal position to his advantage. ,{s part of a r and just
procedure the cowt has a cardinal duty to -constitu.tiona-l

the riglet to fair hearing a liberaL. and., d5rnaimi.c

approaCh in ordei to_q-ps_ifi'e the "by an individual is not
vio1ated...."

.iqtPoitant in.Sb feu as the vetbing process was,concerned..Further there

is no evidence that by the time of the vetting of the Applicants the

p"bli ejr_aid3lrlesand&gulations as
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rrequired ;r-rncier section 128 ofthe,aJoresaid crp 84. Taking

. .. ..--.,-....':...-.

account tfiE'tatuiiry'"tthe foregoing I am not satisfied that theinto

process of vefting whichtoot place within aperiqd of less,.than?|ktouts

ij....*.-.-;,,r-'..::.1-:.::.:..:.j.]'':...-:-.......:1'.

:-:: . , :-::;.;:. ,' idftarth e' gaz€ftE*"rybi tn.:nules an$ Regulations;was.{zir-to -tffiry
I

Applicants.

59.The next issue for consideration is -whether the had the

G)fne Cornmission maY eg'Lt lations for thebe.tter canyirtg'atft of 'the

puryroses of th
j. ,

in parilctllar for - . ,. --

(a) regulatiltg urs of dtftY,forPolice officers ahd thckeeping.aid

c7qfll.'fiql0.f fg
-'.O -: -Q -.t):'

-",':''''::l'''.'i ::1'
'[ ;rL.-.

teguLbittng a

a.Q r cl s,o f , aL ben cl ary cel'

nd.co'ordinati t:is.drlti-o- 'es to be pi;11ornred.by
- : ' //,.' ! . '

hce oJJtcersl.
(b)

I a t i tt g tt r I 1g1 ailt:tti I i o f
(d) pres

.l",: : '
cr ib ilt g art arryer n: er tt s and'p1'ocedr*es foi,

co-ol,dinatfugstaff.clea''eloPllletitpt.ogralnrrlgs;and

(e) the entployment of ciuilian staff roitldn the Sera'ice'

tirtg.tn.'.or
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' '-.t'... ,60-,It
't-'/

.i : r 
" 

:::r. ...r. ........-r... -.:...

,is obVious that.the afores d o on sr-rffers from bad

draftsmans.hip,'Sec-tion 124 doe_s. nat.have mere tha_n ene .s_q b"Eecf,sn-

y the

unless otherwise provided in the Act, :formulated under

s eslisn r ?4 : g! "!49 {-.tnr1y,,p1oper1 .p{ocecluieb for vetLing::':-, :-;:.,-l ,

There was also an allegation that uies ald Regulations ought to
:ti.

.1"

the:Mitiisterhave been for:mulated rather than the Chaiiman,of the

the.,RuJes, Gornrnifte e .and f1E, ..,,,- ; 1,,,:

Cbrnmission. No a rvas cited for this:submisgion and I arn aware

ofnone. By aI1 reasorung

-the Cizt

''..,,,. ' g,-n o f ma-Il.y-'si gne d b y "the Chai rman:of- that C omrnifte e

' . r1jr'-L
z a ri- i;'"
b1,1nenext issue is r,vhether the vetfing pahel as constit',rt.a was iegai. tt

was contended that the vetting panel ought to have been constih:ted as
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. ti

per. sectior1,ta of the Nafi orual Po\ice Sera'ice Cawryrnissiow -Act,'Gap

' :'. ... . I

185C,La#s of Kenya. The said seci-ion provides:

(x).,.. .....,The btlsip-qqs .qftd Fff,qirs of ,tlte cafttmission shall be'condwcted'it-t '
' ::: 't':*.

- -' --- - -''' - oi' c o t; tl ai"Ca- iix tt'fliA' S e c o n d S ch e ch'il e

(2) Except as ptoaicled in the Second Schedttle, the Contntissiort ruay regulate

its ozonprocedure.
. . 'j r'. i-t

. X{ ir'
.irL,

i -ri'rll:...-. .: .t11-'... . ?
OGESS OI V

not one of the business and affairs of the Co that it is.a

-function of the Corunission"In my vi t distinction with-oBt, a,

officers to undergo' vettingi

by the Commission to asse ity and competence- V\Ihether

62.Irwas argued on behaif of the Respondents that the ,PI etttng is

eu

tl-Lis is termed a {unctio

,. , , clearly one of tnq 4'-uge$iof.
, r jl r::. ,.

0lan alfarr of the Comrnission it is

the Co mrnis qion,g,p.fl- gnd gr q e qti 94. 1a (l) of

e conducted in accordaric_e with second schedule;

section 13 thereof the Comn-Lissioir.ig,enti.Iled:!Q ,, ,

. . urtuo*i|$il co.mmrttees Ior the better carryinE-qq1:of j!-s Junctions alLd in -

.. ., i-.iJ -..- i ?_. ._ i :

. l,- :-.t'a8it* 
so is enrrtled to co-opt persons whose'knowledge and skills il9 - , ,

forr-ncl necessal)i for the fr-rnctions of the Commission and whereas these

persons rnay altencl the meetilgs of the Comrnission a,.d participate in
1

Petilion No. 6 of 2014
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its delil-reration, they have no power to vote. Accordtngly, there is

nothing inherentiy wrong in the Comrnission setting up cor.trunittees or

even the so caileci panels as long as they comply with the la-w

63.That leads me to the issue whether the panel conducted its prgce
-i.. : -

edrngs
. 

i;_;1-r,,,, r,
rn a fatr marll'Ier. It was contended by the Applicalts that"th.Lg;fiii

,i,. i *
iittir., , 1

Respondents concenirated on irrelevant issues such'ai firidflicial probity
',-'.,,.,,. 

,.,,

of the Applicants rather than on suitability and.o*pui"nce or'the lrolice

Officer as provided under Section 7 (2) of Cap .B_+.In 
my view I do not

seethe"reason--why the issues of i4legrir5a.ought not-to,be,considered in-. .,'

i'.it:,i:"

deterrnining suitabilif and competence of t-he police officers to continue
_,..,.._],;, 

.r''i{.

serving. As long as the reGuir;ement of fairness is adhered to in the
1- -.. "

-.-.:.: 
j,... ,_

process, integrity is ohe:o{,the factors to be considered in selection under
: ,l'.- rL

Article 73(Z),.;jthe.Constitutron taking into account that the guidirLg

principles'of ,leadership ar-rd integrity include selection on.therbasis of.

personpf iniegrity, competEnce and suit abtlity ar-rd accountabiiity to the

public for decisions and actions

64 r.i r-^-,1-1s flrlilrel contend-ecl that sincc there."vas nc complaina:rt during theva.1L lYqu ! ' l

vethng, the respondents coi-rducted the case cont-rary to the rules of
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I

nataraljustice since they were the compiain-anis, witnesses artd jtr dges

in the aforesaid case, The procedure in such matters has been the subject

of several judiciai pfon-oulcements. As is stated by lvlichaeL lFordham iq

.'.. : -r.::i' "1.:-a'.:'
"[ 

u' di c7 ttt' Pt eoT rw I{ an db o ok ; 
-$tn E dn' at p age I0 A7

"proced.ural fairness i.s a flexi-principle' Natuxal jus

an entirely contextr.taL principle. T'here ale no rigid.

tice ys heen

rules as

tent of theto what is rreeded in order to be proced'urally f

sc. l\ cationxTi No" 12 of it"w as,. tt eld. - irtt er .,-aLi n -,a9. ;,. : . | ---i t

o
J

,,On the allegatio" it,rt there was breach of the rules of natural justice, it

is not in every sifuation that the other side must be heard' There are

situations where a hearing would be unnecessary and even in some

cases obstructive. Each the court and

Petition No. 6 of 2014
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..'.therecanmotbe.generallg.quiremtentforhear,lpg*".e11.9-1t*atj.ons.T'here

, *i11 U* tr"luoi*[1" ,ft**tir*s when the need' for expeditign indecision

n:rakinS far outweighs the need. to heas the other side and in suclt

situ.ati'ons,thecotlrthas,t,oskikeabaI.ance.,,,.-'-.

G/In R Dil,ke 'I\ortorlK lElR at ILT tlti',CowtL

o.34 of 2009:

L All

expressed itself as hereund'er: ,..'rli:..,1i;.'t'
, 

_ _,..r.i;ii..,.

,,There are in rny vi.ew no words which are of ry'"#+1,,.-4FPlication 
to

every kind of inquiry and every kiruC o-f adnl;,:m" trihunal. Tnae

requirements of nafural justice mtl'st d' d'on circurutstaxlces of the

case/ the nature of {rhe inquiry, rules the .trihu.nal is acting,

6

Mrsc. urvil Application N

,,mr"Ai.Ai:alterant partemrule should not be intgrpt:-i,g4,,t-o-T:13n a f'ull ' "*r'' ' i'

',*;erSarlat n!"iingl6ian-ything close to,it as PSr th€,.qoq{t:r9o,r.n". - :":....".,.':::

,;ii,. silsitior*u and as p"r seltio n77 of the Constitution' Infelpr5ting:the
'lt't ,', "^'- *--= - -

'{.: :r:r'' :-,{-rrr.il irrstice i rdversaria-l .hearing or'' 'du*ut ds of natural justice as requrrlng an 'a* ' -'-

anything similar is a serj.ous misdirection in iaw' There are no rigid or

universal rules as to what is neeeieci in crrder to be pro.ced'"iririiy fair'

What is needed is what the court consicLers sufficient in the context of

Petition No, 6 of 2014
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... i., ... . ..lii.l':;:-.,i.. lr.:: i::-:-''---.-:- :-: : "''.i;:

::,'::'-:.€ac.h.rsjturaflqn'witlt,i.t- ,own:unique facts with tfhe'rteed's.'of goo@ ' t "' " ': '

........---i .', :

;ilu;ij*rut.* in vtew.:x urge triractiti,oners of, Law mot to rigidtry'tmport- - :' :"- '

the hearing requi-remtecxts in cotlrt troom si.Luati-on etc.,'

69.However as is sta-ted in,MalsbL1ry ['art)s of Ettgtq'rtdrst\ Ed'itiom 20LQ Vol"

6n-at paxa. 639:

,,T}re ru.le that xtro p.erson i.s to he cortdemm.ed. u.ntr.ess that p beem

gi.vert pri.or noti,ce of the altregati'ons agai'nst him and

to be heard. (the aud-i aX.terann paltem rutre) is a principne of

r .1 t t.1-..- =,^1 - -t t-.!.o (-+m,tfiSSi.On ",t,e5 tC COnd.U.Ct a
"It has -been argueci rnaf, rrle rurc ur' Lrrs L\rlr*l

preliminary hearing so as to det'ermine if ther.e was a prima facie case
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t

-,.,,,*.m.+_49*9ry_4,th+$q;1..gny;.everet the ll'etitiomer wogld havq a hearinglat- tfoe;..;.. .-1,ij"'-.-l'f ir-J:'::-.:r+*t:;.jrL-!' q-.j:?,rT::i+:r'!1,.'.--:i:::::.::-:r;":::

:; lTrl_bunal tlaat nras heen set rap to inVestigate :him. Otu response to this

arsxinment i.s two folcl. Fi.rstly, the Comrni.ssi.on was u.nderr arn obnigation

to verify the connplainxts made against the fl')etiti.onef al.td .that :the,
I

,constitutional f]irQsholdf.-.iy the ren"roval of t\g.'[,q:,titi.clner,,o6,*;odgb;hadoi;r,, ,
' ,1. : .... . . .r.'r.+,-.;-..;+: : ' .' :-ii. : -" -'

'been me'c. The Crr.tt t*iitn .requi.res the Connmission:.tr4d"n 
-.Cti"le., ' 

.

72

circumstanceq the Com:nission has even a, more.

/J

i.' :ilr

''..'iiri l
,r: il.

with- the Commissionl a police officer ian never be discontinued, it is

however imperative that the allegations made against a police officer be
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. ayalled to him or h91,jn goocl time to enable him or her adequately

.. ._ i' . .'' .. , -, t .t,,

respond thereto.'To confront an ofr'icer with allegations when their

e cannot be vouchsaJed is in my view 3n, g4f4ir'' '4s- ly'aq hgld"b'y
SOLTC

trraxlner, which is fair to hoth sides,

od-v-g;;\ttonn 'Gerteral, 9

aIt @ to b.e.faia,"

Nairobi n.[

E

74:Simil arly, in:Gathi. -vs; CIMA Ns" 1029

af.2007 l-200BI KLn 587

" l'{'would.at this stage mad e in.tlae olito

CassianiD eS oaz T ouncil l
' .. ..',ri.

EA77 wl'tere the.,:cqurt set clown the generatr principles which'sltquld' - '- -

- - . ,'.:"

guiile statirtory dornestic or ad.ministrative tribun4ls sii,trqs+x1.4 quasi-. '. ' : .:;
..,' :, 

'

judiciat c4Pa!!lY,,,P 3-Bq.*,:the coirrt said; "!"rt ui gs--q-r1bes, or.

,thrutoryrules and,regrrlations binding on:.i'hgidornestiq,F'i!,qs+'l:r,-'t:,:rr: i;rii*':'-' i;i 
'.

'. ::' -'i 1 . 1n 7 r-1- ^.L*-^^^Jrr-o'mrrc*'lto ' ' l

prescribe, the prJcedure'to be f olJ.owed, that proceduxe *ust'be : -r -. '- I .

i;' '- - 
- 1 ' ' ' :-----:-^ ^- ^r--';

Lbs"ruud ; Z.Lfno procedure is laid down, there may be an'obvlotls ; ' j '

i.

implication that some forrn of inquiry must be made such as will enable

' 'a ' -1 E-:..1--r^ Jo4ovqinq the n'rte-ction at issue; S'in such a case the
thg ttrbrrnai r-ai.riii -Lu (icLu,.ij'i,.r'L il^rL '1 --"

kiburral, which should be properly cons',rifirted', must do its best to act

PeEition No. 6 of 2014
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l *d?:'.uy just mneans" X{r m.ust act in goodl'falth and

,fairly listen to hoth sides. It r's not bou.nd., however, to Lreat the question

as a trial. It need not examtiile wi.tnesses; and it can obtai.n i.nformr.ation i.n

any way it thinks best... ... ..: "; 4.lthe persorn aagqgq{:qouPf kpgy*rthE . . . , .

receiyes a cornlnunication from orue parry ,a.thi.rd p.axty, it should

75

T6.Seveyal cases are cited by the two authors in support of thjs proposition,

including Osgoode vs Nelson (L572) LR 5 HL 635 where the House of
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.l::i::, -i':-"'*11:o::;dg:fiei-d':[hat: -the1t'uxffi a c)uty before exercising ''the power at

dismissar lo gir. ,,-. ofri.ur'ur-. opportunity of knowing the charges and

of the evidence in support of .them and of producing such'evidence as hq

77.The cited. text by the two authors extensively reprod of the

decision in Rvs.D trndus tur,atr nn

,i:.
i..AL

Coniffiis oxxer ex. ['.url,es
i,';i,r'

t c5$'8$roMoore (X965) 1 Q"ts 455 at 490' The court in

of naturai justice required the

the rules

Ilgten fairly where a

whether-,{equ;e,sJ-ed : t{; -.:,

.r ;i;;Jr;: - r-Lie ax4g - -h 
a S,! eerr. .I,qq9,9 

P 
te d; 9 r

not, to the contentions of all Per:so holare entjtled to be rqpresented

at the hearing, in Parti

.:.,1:
.i,.q,:.,

' .;.,. i .,1s

E1113i i{liowing both partieq to comment o-n or
'. i/. r- .il..i 

..: 
jr.

he had obtained

r-t o/o the Horj.sQ of I-ords clecision in Board of

(r.eL]) AC L79 w1lere T-ord Lor

aking-bod,y should not see';r'eleva4t 'm
at9iel;Wg$ho!1t,r'.

Educ e

eclslon-rx:l.

j#fectec{. a chance to .comment on .it and, jf they'r'W:ls}r,"to

is fundamental to the principle of lqw (which gQverns

public administration as much as it does ad'jud'ication) that to act in good'

. .,1 ----.! .ri..-r-.=- tn;-1tr*o l-rnfh si.des is'a d.uqy iying uPon evervone who
talth anLt rlsreri l4ury LU uvr^r - J

decid.es anYthing''"

Petition No' 6 of 20 L4
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79.The *Appiicants have alleged that they were - never afforded- an

opportunity of responding to the allegations made against them yet had

they been alf.orded such opportunity they -would have adequately

thd said alle on. The lRespondents have adrLiffed: thatgatT

though thuy invited the rnembers of the public to lodge cgmp$ints none

;r1,. 
','-1"' ''

was forthcoming, It has not been contended that these'cor4plaints -were

' t'... . 1

availed to the Appiicants before they app,eared:l,for vetling, I am
''..i

. l;:-.::i

therefore not satisfied that the process of. vettiig of the applicants rnet
-. 

''';;:rii., 
..t

'':''ll'':i'ir::'r:'-r

the stald+r.dq.qf,f_a_E+egg:-_ ._ . .,^,.t,'.;.Ii;::r"':.. .,--..,i_ -..r r j..: . :..- .-i:-.-- , ..:__,

-i.iil.i,-
"i.:__.,:iiii.

80.The next issue for deterrnination i5 -whether the vetbing process was
:.1.I;i;;_ ;i ur-

'1..'i'.ri;.'

constitutional. In my viEw,ithA vetting F,rocess itselJ is not illrerentlyJ " :' :''1,,."-' (J r

unconstitutional,,,As'tistdted at the begiruring of this Judgement, the

people of this Repirbiic had issues with tl-re performance of the police

- -force hence there was a-need to lestore the pgb]ic confidence,in the said ,

force. Ir-r so doing, however, the Conshtutional safeguards- f-iave to be

zidhlred to

8l.With respect to issues revolving arourLd the competence of tire

Applicants and i,vhether there was or: t1-Lere was no evidence to warzant
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, those are issues- wl-Lich,tlr,q,Ap"pJlq-a+Iqi,, i - i:,

...,..r:... r i. j "..:.:..1,.:,, - ,-''t.orgn*to 
nuVe'.f1aff.*gefliby way of a review' SimitariY *ill respect to

-Ploces

rnake findings thereon

.the APPlicarrts' grievan

:'

the instant case

adequate oPP

restrrcted to merits of the decisions, h
;

.)-t
l)L

wo

83.L:t

applie
: 
' 
.' lr..i

d. for review. Review, * *ryiew would have been an option i-{

alle
':i.', .-.i." ':'

to respond- Without their resPonses',u,review

.'r;,; : ,j ,,,,.
''t .i::.. 1 _ -'1._.: ^1^. *^ioaA +ha :r cqll P [)r lt'lell D LrrLauluL y

whether rightiy or wrongly which rarsed. the iJsue of their suifbility'

and cornpetence to remai.n in the poiice force' Fqr as long as these

allega tions,whichtl-reNationalPoliceComrnissiondeemedserious

Petition No. 6 of 2014
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,enou gh to wali$1$ii: 9f ..."tinuation rernain,un-Cf eared,, thg:e ; c an,b g

. iri: .t,,: :*u-,:1:1._. rr: , .a. . ' . . i

,no,confidence in, the:.Applicants as members of the,poiice force. In'the

interest of the administration of justice' and in the interest of the

pJicant-s, :the=;:coinpiaint5 :-against the App.J],q3nts shoul.d .b'te;{airly 
,

-,i..tii,,*,u !
b. An order of certiorari''Tiiingi*g into this court'for. the purposes of

';ij:r'i" 
-'rl':i:- .'"'

being quashed the ptffiLalngs:leading to ancl determinafions of the
- 

ftespor:rd."i1.,.r=t3;.g the .{ppL:cants f{om thq National'gol-ice Sgrvi=ce j- -

richp1'o.,t..#d.i,,g,u,.d.d.eterm.inations.aieherebyquashed'..w-t

U#+*;*f'prohi_pi!io1,.qgainst 
the 

'ftespondents-to.n-rohibitr+g 
them .,. i .,.,

1:frij!!.J( r'J: 1 .

'--")+i'i.itd'iTecting.of the d_etermi4ation made againqt-ffo.g.App1icants:. ,..,..-..,.-,..,,,.

i: 
' ,;, 

"d.,,-f,itsuanrro'tl"te',piliiiior,u 
of Articlg 23(3) gf -the Consfitution l dir:ect-.., :

.. i;i;t'!:* .i , .-r-
':i 17;1.,... .,-

,r'r',,ii;,[lj?.,' the J."t R.espond.ent to expeditiously com.menqe de, novo the prbcess .of;. ,.:.... :-

investiga ted and determined ald findings made one way

vetting of the Applicants while ensuring .coirrpliance with all

applicable provisions of the constitution and fairness as d.iscussed

herein.
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Mr Cjwang, lvls

Cc Kevin
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REPUBLIC OF I{ONYA

H COURT OF KENYA A

PETITION NO. 6 OF 2014 COT{SOI-IDATED WITI{ ICIAL ITEIrIEW
tvt tl! CETJT,ANEOUS APPI,ICATION NOS. 11 AllD 12 0F 2014

IMMANUEL MASII\{DE OKUTOYI & OTHERS ....PETITIONERS

YER.SUS

THE I{ATIONAL PO LICE SERVICE C OMIVIISSION & ANOTHER.....RESPOND ENTS

JUDGEMENT

Introduction

This judgement is the subject of Petition No. 6 of 2014 filed by Xmmanuel Vlasinde
Okutoyi, Judicial Review Appiication No. 1i of 20i4 filed by Jonathan Kipkurui
Koskei and Judicial Review Application No" 12 of 2014 filed by Peter Elaini Eregae.
The Petitioner and the Applicants, r,vho sha1l be referred to as the Applicants instituted
these proceedings against The Nafional Police Seryice Cornmissioil and Attorney
General as 1tt and 2nd Respondents respectively. The said matters were consolidated as
the issues in',zolved in all the matters were similar and cut across the said causes.
In December,2007 this Country went to the General Elections in order to elect its
President, Members of Parliament and the Representatives in the Locai Government as
it was then known. Following those Elections, this country r,vent through one of its
lvorst crisis in its independent history. As a result, the leadership was proclded into
hastening Constitutional and Legislative retbrms lvhich had hitherto been treated with
lethar-ef-Hrd contempt by the previous regime. Some of the decisions which the people
of Kenya made r,vere the need io reform inter alia the Judicial, Electoral and Police
S ecto rs.

One of the methods of the said retbrms lvas the vetting of the meinbers of the Police
force. As a resuit of the said systein of .retting the Applicants herein, who are seni-,r
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police otficers, tbund themselves threatened ,,vith discontinr-ration tiom being members
of the police tbrce. It is those decisions r,vhich provoked these pro.ceedings.
In these proceedings, the Applicants are seeking the following order-s:

a. A declaration that the Responclents' conduct and action amount to denial,
violation, infriugement and or threat to the fundarnental rights and freedorns
of the Applicants.

b. A declaration that the vefting of police officers comtrnenced in December
2013 is unconstitutional, illegal, null and void.

c. An order of certiorari to bring into this court and to quash the determination
of the Respondent to retire the Applicant frorn the Nafional Police Service.

d. An order of prohibition to issue as against the Respondent to prohibit the
effecting of the determination made against the ex-parte applicant.

e. An order of prohibition to issue as agaiast the Respondent to prohibit the
Respondents from making any retirernent, prornotions, dismissal, order of
removal on the vefted officers on the basis of the vefting conducted in the
month of December ?0L3.

f. An order to issue to the Respondent to compel the reinstatement of the ex-
parte applicant to his duties as a Folice Officer;

g. Costs.
h. A-ruy other or further orders, rvrits and directions the Elonourabie Court

considers appropriate and just to grant.

Case for the oners/A

The Applicants' case is that in December, 2013 the l't Respondent's Vetting Board
cofiLmenced the vetting of Police officers. However, it is their case that the said process
was conducted in gross violation of the Rules of natural justice as they were not given
an opportunity to cross-examine any complainants hence the process was prone to
abuse and manipulation.

According to them instead of concentrating on the performance of the poiice officers,
the Board instead concentrated in the income of the Police Officers hence violating the
privacy of the police officers and exposed to danger.

It was further contended that the said Board as constituted is illegal, irregular and
abnormal and did not rteet the legal requirements envisaged in the Constitution and
the relevant statute since it was being conductecl without a quorum. As a result the
Board was unlikely to reach a just and lalvful conclusion in their findings as the er
offi.cio members r,vere playrng a great role in the proces-s -'vhile parties Lterested is
settiing scores rverb similarly plalng a great role in ih" p.o..rr. ' ---.

As a result of the foregoing it was contended that the fundamental rights and freedoms
of the Police Officers have been -srossly violated which ',zioiation is lik.ly to contin,-re
unabated unless the Court intervened as the officers harl been subjecteci to inhuman
and degradini treatment. Accordin-e to the.{pplieants the vetting process is acti-rated by
tnaiice, ill .r,vill, witch irr-tnt- mala fides, discrimination, vengeairce, characte::
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assasiination, pLrblic huririhation ancl ridicule ancl shadow boxing and is likeiy tt:
achieve disastrous results to the otficers, their farnilies and the public.

9. To them the prbcess is being conducted on the basis that they are guilty unless proved

innocent contrary to the iaw. To them security is a major concern in the cor:ntry hence

the need to handle the process same with decorum and fairness. As the process is in
violation of both the constitutional and the law they contended that the same are null
and void.

10. According to their averments, th.e respondent commenced the vetting of all police

officers including on Monday,25th.November 2013 at which time there werb no Rules

and Regulations to regulate the vetting process. Upon launch of the vetting process the

respondent invited the public to subrait their complaints in eariy December and

prepared a vetting program and scheduled for the process vetting despite lack of the

said Rules and Reguiations. According to them this action was illegal. Consequently,

when they appeared before the respondent for vettingin KICC Building in public they

were not briefed of the existence of any rules and regulations for vetting and only came

to learn later that the respondent published the Rules on 16th December 2013 just

before their vetting without bringing the same to their attention.

1i. According to them, the aforesaid Rules were availed to the National Police Service on

9u January 2014 long after they had been vetted and a decision rendered in their case

so that even the ex officio mem.bers who were appearing in the vetting board did not
legaily have copies of the Rules and Regulations for Vetting.

12. Although after rendering its decision the Respondents promised to supply them with
the proceedings and ruling, they contended that this was never done. Instead the

determination lvas communicated to them byway of letters.

13. According to them, the people who were present during the vetting were Johnstone

Kavuludi, Nlohamlned Murshid, Ronald Musengi, Mary O'rvuor, David Kimaiyo -
ex officio. Sarnuel Arachi - ex officio and Grace Kahindi - ex of{icio. Horvever

section 14 and the Second Schedule Rule 3 of the National Police Service lcr requires
five members who shall include two members appointed under Article 246(2) (a) (i)
and (iii) of the Constitution and the five mernbers excluding the ex-officio members

appointed under Article ?46b) and (c) of the Constitution. They therefore contended

that during the said plocess the commission lacked without quorum.

14. They asserted that there r,vas no complainant durin-e the veftin-e and the respondents

conducted the case contrary to the rules of naturai justice since they were the

compiainants, witnesses and judges in the aforesaid case. Although the mandate of tire
commission during the vetting is to determine suitabilily and competence of the Poiice

Offlcer as provided under Section 7(2), the respondents coiisidered othei -erounds not
provided for in law and arriveci determinations either not supporteC by'eviclence or
.vithc'rut them being offered an opportunitir to explain the ailegations i,vhic,h forrned the

basis oi' their dismissal.



15. They further contended the respondents applied selective jLrstice and discrimination in
the way they conducted their intervielvs in that there were police officers who were
interviewed in private or in the respondents'offices and others in public yet all the
officers were asked the same questions. The respondents are the ones who determined
r'vho to interview in public or private. It r,vas therefore their position that the vetting
process was not being conduced in a transparent and fair rnanner and the respondenti
are out to manipulate the process and achieve their own seifish interest contrary to the
pubiic good.

16. Apart from the foregoing, the respondent incorporate persons of questionable integrity
in the vetting panel with no locus to conduct vetting and these people were named as
Joseph Kaguthi who was adverseiy mentioned in the T.J.R.C. n.po.t and had not been
cleared, Simiyu lVerunga is implicated in the Judicial Service Commission
procurement scan while Ronald Musengi had a pending fraud complaint vide C.I.D.
Inquiry File No. 20/2013. Further, the respondents incorporated persons who were not
vetted and or gazetted to serve in the panel in the National Police Service Commission
and by ex-tension the Vetting Panel. Since the vetting of poiice officers has been
delegated to the National Police Service Commission it cannot delegate the aforesaid
duties to third parties since the position in iaw is that a delegate cannot delegate. To
them, the Task Force on Community Policing (Nyumba Ktmtt) has no mandate to vet
the police officers and their incorporation in the vetting panel is iilegal and wrongful.

17. It was averred that during the intervier,v of Peter Pamba the Vetting panel used
vernacular language, yet some of the officers were not asked questions on financial
probity, a clear case of favouritism and discrimination.

i8. The said decisions, according to them were predetermined in that some of the officers
being vetted were being asked rvhether they were comfortable to be posted in a
particular unit- it r,vas therefore contended that the determinations of the Respondents
are therefore an iiiegality as they iack any basis in the relevant law. It is cleai that the
Respondent acted contrary to the iaw and rules of Natural justice and their
determinations are wrongful, maiicious, vexatious, scandalous and otherwise a
mockery of justice and exhibit manifest errors of law. Further there are serious
vioiations of the fundamental rights of the applicant in view of the applicant,s
Iegitimate expectations and rights as enshrined in the Bill of Rights.

19. By engaging in integrity issues instead of suitability and competence of the applicant,
which issues are a preserve of an independent authority set up by the statute, the
Re-spondent-s are accr-rsed of having exceeded therr -lr_rnsdiction and since the r,retting
Board is vested with quasi judicial po\.vers, it is bound to obserye the rules of natr-rraj
justice while conductin-e the vetting process and is also bound to exercise its powers
judiciorisly and not capriciously which it has tailecl to do. To them, the Vetting panei
has purported to remove them when there ale currently no rules and regulations to
retire, remove and or dismiss a police officer in service and any purported remcval is
illegai- null and void. Their position is that the commission is ttri ontr,- bodv that has
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polvers to vet the police ofllcers as per Section 7(2) of lhe I'{ational Police Service

Comnsission Act.

20. They further charged the commission chair of using derogatory language against thern

indicating that he had a predetermined mind. They alleged that the respondent did not

investigate complaints against me but they forwarded the same to private investigators
who have no investigative skills and mandate. The end result is that any purported

investigations that were done were flawed and r,vithout tangible conclusion. The said

investigators were not gazetted or iegally recruited by the commission and they

undertook illegal task which they cannot be held accountable and in the circumstances

their report if any should have been supplied to the applicants but due to it illegality the

respondent did not supply the report to the appiicants for response and comments and

the same ought to be disregarded.

21.In the submissions, the Applicants while reiterating the contents of the supporting
affidavits averred that the factuai averments were not controverted hence the same

ought to be taken as correct. It was submitted that it was not fair for the Respondents to

promulgate the rules on 16'h December 2013 and interview the Applicants the next day

and not bring the existence of the Rules to the attention of the Applicants. Without a

vetting Board it was contended the mandate of vetting the officers feil on the

Commission and since the Government has delegated the powers of vetting to the

Commission, the Commission has no authority to delegate the same to third parties.

However in this case the Commission purported to estabiish a vetting panel through
the Natiottal Senice Vettitzg Regulations, 2013 which panel is iilegal as the

Commission has no powers to delegate the mandate the said vetting. Further there was

no quorum by the Commission to make the Regulations, compose the vetting panel and

there was no public participation or transparency in its composition. Further the

powers under which the Regulations were made (section 124 of lhe National Police

Service ,4ct) do not permit the Commission to deal with employnient of officers as

opposed to civilians. The said Regulations, it was submitted flouted the provisions of
the Statutory Instrtmtents Act. 2Ol3 as there was no public participation in their
preparation. Apart from that the Rules were gazetted by the Chairman of the

Commission rather than the lvlinister as required by the law

22.It was submitted that under section 7(2) the powers of the Respondent is limited to

determining suitability and competence of the offtcers and therefore in this case the

Respondent introdr-rced extraneous issues not within their mandate.

23. Without complaints being made by members of the public. it was submitted that it was

unfair for the Respondent to find that the Applicants were unsuitable and incompetent.

The Commission as was constituted, it lvas submitted lacked the Quorum as stipuiated

in section 14 of the Natiofisl Police Service Commissioit Act.

24. With respect to availability of the avenue of revier..z. the Appiicairts contended that the

same cloes not bar the Applicanis from appl,ving for ju6ligi.1 rev'ierv. in any event, they

contetrdeci, there rvere stringent and unreasonable conditions for the said revielr'.
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25 Without any complaints made with respect to tlnancial statr-rs of the Applicants, it lvas
submitted the Respondent's frnding thereon lvas unreasonable and amounted to unfair
administrative action. Fair administrative action, it r,vas submitted entaijed seeking
explanation from the officers of departments concerneclwith the Applicant.

l5- While relying on several provisions of the Constitution the Applicants contended that
the Respondents' decision was tainted with procedural untairneis, was in breach of the
Applicants' legitimate expectation and violated the Applicants' fundamental rights and
freedoms.

27 .In support of their submissions the Applicants relied on blic vs Cex
sack O H c o. 160 of 20 ublic OMIilSSI er of

Lands ex parte Carolizanne Gathoui Kuria HCJR No. 44 of 2011. Municipal
ouncil of o asa ys. R c&U aCo ts Limited Civil No

185 of2001. FTon. Francis Chachu Ganva and ers vs. Elon. AG HCMA o.374

1

2

of 2012, iic vs of State for ation of ex P
Sessv CTMA No.361 of 2072

Resp ondents'Case

28. In response to the Applicants' case the Respondents fiied the following grounds and
also swore affidavits in reply:

That the ongoing vefting of the police officers is a iegal requirernent under the
provisions of Section 7 of the National Police Service Act No. 11 of 207T.Laws of
Kenya which is an act that -was passed by members of pariiameut aad as such it
ref,lects the aspirations of the Kenyan people and the 1't respondent has no choice
other than to comply with its provisions.
That Article 746(3)(c) of the Constitution gives mandate to the National police
Service Commission to perform any other function as prescribed by national
legislation.
That Section 10 (3) (a) of the National Police Service Commission Act, gives the
pclver exclusively to the National Police Service Commission to make the legislation.
That Section28 of the National Police Service Com:nission Act provides the National
Police Service Commission polyers to make Regrilations and in this regard make the
Nationai Police Service Commission (vetting Regulatioils, 2013) and gazette under.
Legal Notice i.to. 218 on the 16'h December,?013-
That there are very clear vetting guidelines and standards that include ofijcers
satisfaction of entry and training requirements, nrofessional conduct and disciplrae,
integrily and financial probily and respect for human rights that rvill ensure thai
the National Police Service rvhich is an institution in the public seryice undergoes a
critical appraisal of the performance of ifs officers and thus ensure onlv the

;"Tffi:T.ffi'r,".':';""ltilXi""#il=r.reen serving police orficers to assess their
suitabili[v-, integri't-r- and coi-npetence to continue serving h the poiice seryice anr] the
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burden of proof lies lvith the intervielving panel to determinq rvhether an individuai
is fit or unfit for public service.

7. T'hat the standards of due process, principles of naforal justice and the respect for
every individuals constitutional rights are being applied in the ongoing vetfi:ag of
police officers an.d the offlcers are taken through the rerriew process and they have a

right to fair hearing, to reply and to further review if unsatisfied with the decision of
the vetting panel.

8. That the vetting process is being done in an open and transparent manrer and on

the basis of ciear objectives and verifiable criteria and measures have been put in
place to ensure that the public and those being vetted have access to relevant
information on the vetting procebs in accordance with Article 35 of the Constitution.

9. That the vetting process has noble intentions to wit ensuring that individuals serving
in the police service .wi}l uphold and deliver on the principles of national securif5i as

enshrined in Article 238 of the Constitution and particulariy by ensuriug utinost
respect o the Rule of law, democracy, human rights and fundamental freedoms,

which wili in the end rebuitrd public trust and confidence in the police as a service to

the citrzenry.
10. That the police officers' duty relate to ensuring that the Repubiic of Kenya is

protected against iaternal and external threats and that is sovereignty, its people,

their rights, freedoms, property, peace, stabilify, properfy and other national
interests are safeguarded and as such the rneu and 'women who serve as police

oflicers must be people with integrity which standards can only be achieved through
veflring.

1 1. That the Government of l(enya has iavested a colossal am.ouut of money to the

veffing process aud as such stopping the sarne t'siil automaticaliy 'naake the

government incur heavy fi:nancial Iosses nohvithstanding the fact that the instant
application has no rnerit.

12. That the petition is otherwise incornpetent, misconceived; nrisplaced and is an abuse

of the process of this lfoilourable Court as the petitioner's rights and fundarnental
freedoms have not been breached and the same ought to be dismissed.

29. The Respondents' case on the other hand was that the vetting process commenced in
March 20i3 with the tbrmulation of the principles that guide vetting guidelines, the

procedures, vettiirg regulation and other attendani processes. The vetting of the first
cohort of ofllcers ho*".r.. began on 17th December 2013 and the results theretbr was

released on 3td January,2014 and some officers applied for review hence the process

is not complete.

30. It was contended that the process as conducted by the National Police Service

Commission, throiigh a panel consisting of commissioners, other experts and

technocrats lvere conducted in compliance with the Constitution, enablin,e legislation,

vetting reguiations and in tandem with the rules of natural justice. It was their case

that the Commission notified every officer of the issues raised against them and gave

thern the opportr.rnit.y to respond thereto in writing ancl thereatier interviewed the sairi

officers thereon as .,vell as on the 'rrnanciai cietaiis prov'icled by them in pr-rblic to ensure

transpaiency and accountability. The larv is vetl'clear and so are the rules and
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regulations guiding the vetting process which provided that sessions will be i. pLrblic
but the commission could decide to hold in camera proceedings in order to protect the
right of privacy of any person in the vetting process in the interest fjlrstice or national
security and it was in this spirit that some of the sessions ur"." .ooducted in camera
and not due to discrimination as alleged by the applicants herein. In any case the
applicants have not demonstrated any prejudice caused to them by not being vetted in
private and they never reqr-rested the panei to be vetted in private.

3 1 . However those who wished to opt out were ailowed to retire with full benefits. Further
an avenue for review was availed to those aggrieved by the decision.

32. According to them the process is an administrative rather than an adversarial judicial
process and that the same assesses and determines the suitability and competence of
the officer taking into account the constitutional and legai criteria under Regulation
14 of the Reguiations, past record including conduct, discipline and diligence, integrity
and financial probity as weli as human rights recorci. In their view, an inquiry into
financial probity cannot and does not amount to an infringement of the officers, .ight,
a,d neither does it exposes them and their famiries to danger.

33. They therefore were of the view that the process met the fuit requirements of the law
and the Constitution and that the interviews conducted by the r"ttirg panel cannot be
confused with meetings of the Commission which have a provision to1 qr,o.um. In any
case the applicants were asked r,vhether they had issues with the panel before
proceeding and had none hence they cannot be heard to challenge its composition.

34. It was contended that the ex-officio members of the Commission are members of the
Commission as provided under Article 246(2)(b) and (c) of the Constitution and any
conflict of interest is addressed by Regulation 6 of the Regulations and the allegation
of conflict of interest is speculative. The allegations of violation of the Appliiants,
fundamental rights and freedoms were therefore denied.

35' On the issue of the existence of the Rules and Regulations, the Respondents,position
r,vas that it was not true that the respondent conducted vettilg without the rules and
regulations as alleged by the appiicant. The rules and regulations were gazetted and
published on the 16'n December 2013 and the applicants were vetted after that. The
Respondent's position is that the Rules and Regulations having been gazetted on i6tl,
December,20l3 and the vetting process having commenced on 17tl'December, 2013
when the Applicant in JR No. 1i of 2014 was vetted while the Applicant in JR No. 12
of 2014 was vetted on 1Sth December, 2013. it was incurnbent upon the Apolicants to
secure the same. Apart tiom that section 128 of the Nationil potirc b.ervice Aci
provides that the Rules, Reguiations. standing orders or any other form of sr-rbsidiary
legislation or guidelines made under the Act are to be published in the Kenya Gazette
and notified to the public.

-36. According to the Respondents the i:erv facts raiseti in the f\rrther affidayit ou_sht not to
be entertained by the Co,,rrt.
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37. Silce juciicial review-reinedies are discretionary and uot griaranteed the.Couit r,vas

r:rged io clecline to grant the remeclies sought taking into account the importance of the

vettin-e process.

3g.'fheir case was that the commission requested the public to raise any complaint

against the applicants to the commission before vetting and the fact that none was

,rb-itt"d did not bar the commission from conducting the vetting process against the

Applicants and did it imply that the commission was the complainant witnesses and

judge in that case.

39. It was therefore their position that thbre are very clear vetting guidelines and standards

that inciude offi.cers satisfaction of entry and training requirements, professional

conduct and discipline, integrity and financial probily and respect for human right that

lviIl ensure that the National Police Seivice whjch is an institution in the pubiic service

undergoes a critical appraisal of the performance of its officers and thus ensure only

those found suitable uod 
"o*p.tent 

are cleared to continue serving. ,{fter the vetting

process the applicants rveie informed of the outcomevide a copyof the decision of the

lominission and a verbatim record of the interviews by the vetting panel' The

Respondents., case is that integrity is part and parcel of the disciplinary process before

and after the prornulgation of the new constitution hence the applicants cannot claim

that they should not be vetted on integrity.

40. According to the Respondents, the Appiicants' case is frivolous, vexatious, an abuse of
the court process and calculated to obstruct the implement the Constitution and sta11

police reforms.

4l.The Respondents submitted that the vetting process is sanctioned by Pariiament

p.rrr.,rurrito the wishes of the people of Kenya hence the Applicants should not claim

that the same is unconstitutionai. It rvas submitted thht Article 246(3)(c) of the

Constitution gives the National Police Service Commission the power to perform

functions grv"n to it by the National Police Service Corumission Act No. 1 1 of 201 1. By

section i0 of the said Act the Cornmission is empowered to make legislation regulating

the vetting of police officers and at section 28 thereof the said Commission is

"*po*...d to make Regulations which it did make vide the Vetting Regulations, 2013

and gazetted the same-in the Legal Notice Number 2i8 of 2013 published on 16tr'

December, 2013. According to the Respondents unlike section 14(i) which provide for

the quorum of the Commission in conducting its br:siness and affairs, which in
u""oidurr.. with the second schedule is five members inciuding two members

appointed under Article 2a6Q)@)(iXii), there is no provision for quorum for its

fun.tlons under seiiion 14(2) thereof. Thereof under section 241 the Commission is

emoowered to make Regulations for the bettel carrying out of the purposes of the Act

one of lvhich is assessing the suitability and competence of all officers as provided

r-rnder section 7(7)(3) and cliscontinue those who fail the v'etting. For this purpose the

Commission made lhe Natiotznl Police Service (!'ettitzg) Regulatiotzs, 2013'wherein the

process and prccedure of vetting has been provided incluciing the quorum of the panels

ivhich paneli are constituteci pi-rrsr.iant to Regulation 10(l). It rvas therefbre submitted
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that the quorurn of the panel is within the discretion of the Commission which is not
the same as the quoruin of the Coiamission.

zt2. While appreciating that the only valid complaint an officer can raise is under
Regr,rlation 4 with respect to irnpartiality, natural justice and/or discrimination ancl on
this aspect, the panel invited the applicants to state their objections hence the panels
were duly constituted with the requisite quorum.

43' It was submitted that the said Regulations having been formulated by the Chairman
pursuant to the provisions of the Act, the same are legal and provide clear guidelines
and standards that include officers' satisfaction of entry and training requirements,
professional conduct and discipiine, integrity and financial probity and iespect foi
hurrran rights in order to ensure that the Service is an institution of public service.

44. The Respondents therefore denied that the said vetting only focuses on the financial
aspect of the officers since there are clear guidelines set out in the statute which
guideiines were published on 16th December 2073 in accordance with section 124 of the
Act. The said Reguiations, it was contended incorporated the principles of building
confidence and trust in the service, impartiality, natural justice and international best
practices.

45. The Respondents therefore urged the Court to dismiss these matters as the government
of the Republic of Kenya has invested colossal amounts of money in the process and as
such stopping the same will automaticaiiy make the government incur heavy financial
losses noha'ithstandiirg the fact that the instant petition has no merit. It was fr:rther
submitted that the orders sought herein are against the public interest and the same
ought not to issue.

+o

Halsbury's Laws of England,4 Edn. Vol. Ii page 805 para 1508

Determinations

4'/ .I have considered the foregoing and this is the view i fonn of the matter.

48. First I would like to associate rnyself with the sentiments expressed by the Respondents
that the Applicants attempted to introduce new matters in the further affidavit sworn in
support of their case. 1 must say that the conduct of introducing ne,,v grounds in a
supplementary affidavit not grounded on either the petition or the statement in support
of judicial revier.v is a highly irregular practice that ou-sht not to be tolerated. It is a
practice which ought not to be counienanced as ii amor:nts to ambushin_e the other
pany' and amending pleaoings by,,vay oisupplementary affidavits. Afficlavits constitr-ite
evidence which cr:ght tc sr-rpport the case as pieaded in the petition and cr-rtlinecl in the
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4g.Inmyviewtlrefollowingaretheissuestbrdeterminationinthisjudgement.

l.lYhethertheRespondentsactionofvettingtheApplicantsWithoutbringiogthe
Rules to their ^;;;;"" 

rendered the process 
^unfair"

2. wtrether the Respond,ents hrd th;;J;"r ,, 1.1i"late 
aud gazette vetting rules and

regulation, ";;;i;cuon 
tz4 of the National Police Service Act'

3. lYhether the vefting panei as-constituted was legal'

4. Whether th" p;;;i;inducted its proceedTgt T 
a fair manner'

5. Whether the vetting process was constitutional'

6. Whether the orders sought ought to issue'

50. It is agreedby arl sides that the vetting Regulations were gazeLled on 16d'December,

2013 while the process of vettin;";;"il?";ed the f;ib*;s aav ?1 17th December'

ZAfi.,r. app"rif;; .:;;";J,h; the existence of these Rules and Reguiations were

nevel brought to their attention ^,.r,. 
time of the,.,tiog. This contention has not.been

seriously contested by the n"rponi"nir.-irr" n"'pooa""it' position is th.at since the said

Rules and Regutations nua U..rr""Ji?#;";;iit p""tiuer' 2013' it was upon the

appiicants to Jnsure that they ,.",r?J 
"opies. 

of the said Rules and Regulations hence

'' their ignorance thereof cannot assist them'

51.The importance of these Rules and Regulations for the plocess of vetting cannot be

overestimated. In fabt accordi;^;. tlil n.rpona""it, it is these same Rules and

Regulations which dealt with if,"- u"tti"g p*"tA'* including such issues as tire

qrJr.* of the vetting Panels'

52.Sectionl28oftheNationalPoliceserviceAct,Cap84,LawsofKenyaprovides:

Allregulations,rules,stanclitlgordersordlxyotherformofsubsidiarylegislatioflor
guidelines ,;;;" unrl'er tlds ,4ct"ri"ru- n" puitist"'l in the Gazette and notiJied to tlte

staternents br-it onght not to be usetl as an avenlle to mutate the case as the proceedings

advance

pttblic-

)J

legislation

54.ltistheretbreclearthatgazettenoticeunlessexpresslyindicatedasapre-Conditionto
the coming in,o-ror.. of-a legislatio* is *ot necessarily the instrument by lvhich an

action becomes effective' In this case however' f/ro uttp' *"'" manclatorily r':quired

anci these rvere gazetteinent o"d p';;c-notification' The requirement for notitlcation

over and above gazetteinent, in my view is a very positive siep in a country where a
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majority of the popLrlace have no idea. of lvhat a gazette notice looks like leave alone

how to access it. in Tanganvika P,'Iine lVo n vs. The Registrar of Trade
Unions t196ILEA j29, it w'as held that where the provisions of an enactrnent are penal

provisions, they must be constrned strictly and tirat in such circumstances yoLl ought

not to do violence to its langr-rage in order to bring people within it, br-rt ought rather to
take care that no-one is brought r.vithin it who is not brought within it in express

Ianguage. See London CountY Counc
OB 106 at Muini vs. R thr Officer of bu 120061 1

IiLR CE&L) 15 : Hardial Sinell and O t19791I(LR 18: 11976- 1 KLR 1090

55. The Applicants contend that by the time of their vetting even the Respondents did not

have copies of the gazetLed Rules and Reguiations. In support of this contention they

have exhibited a copy of the receipt and profoma dated 9'l' January, 2014 for the

purchase of Legai Notice No. 72 of 20i3 by the National Police Service. There was no

attempt by the Respondents to deny this damning allegation.

56. Article 4l of the Constifution of Kenya provides as follows:

(1) Every person has the right to ad-ntitzistrative action that ts expedttiotrs, efficient,

lawful, reasonable atzd procedttrally fair-

(2) If n right or fi.mdantental fi'eedoru of n person ltas been or is likely to be adversely

afficted by adnztnistrstiye actiott, the person lras tlte rigli to be given written reasons

for the actiotz.

57, Procedural fairness is therefore a Constitutional requirement in administrative action.

This requirement goes further than the traditional meaning of the duty to afford one

an opportunity of being heard. It is now trite that even in cases where there is no

requirement that a person be heard before a decision is made, the tribunal or authority
entrusted with the mandate of making the decisioir must act fairly. in Republic vs. The

i{onourable he Chief Justice of Kenva & Others Ex Parte Moiio Vlataiya Ole

Keiwua Nairobi HCIVICA No. 1298 of 2004 the H igh Court expressed itself as tbllows

"lYhereas the ruies of natural justice are not engraved on tablets of stones, fairness

demand that when a body has to make a decision which rvouid affect a right of an

individual it has to consider any statutory or other framelvork in 'which it operates.

In particular it is rvell established that 'when a statute has conferred on a body the

polver to make decision affecting individuals, the courts will only require the

procedure prescribed to be introduced and follolved by lvay of additional safeguards

as that wili ensiire the attainlnelrt of fsirness. Ill .essence natr:ral justice reouires that
the procedure before any decision making authorif-v which is acting judicialiy sha)l

be fajr in ail circumstances. The right to be heard has fvvo facets. intrinsic and

i-nstrumental. The intrinsic value of that right consists in the opportunify lvhich it
gives to the individuais or groups, agirinst lvhom decisions taken by pubiic
authorities operate, to participate in the proceedings by rvhich those ciecisions are

made, an opportuniiv to e;(press their dignit-r' as persons. The ordinary rule rvhich
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regulates ail procedures is that persons who are titriely to be atfected by tire
proposed/likely action must be afforded an opportunify of being heard as to rvhy

that action should not be taken. The hearing inay be given individualiy or
collectively, depending upon the facts of each situation. A departure lrom this

.fundamental rule of natural,fustice may be presurned tb have been intended by the

Legislafure only in circumstances which warrant it and such circumstances must be

shown to exis! when so required, the burdeu being upon those who affirm their
existence.......- Altliough the courts have for a long time supplemented the

procedure that had been laid dolvn in a legislafion where they have found that to be

o.".r.u"y for that purpose, before this unusual kind of power is exercised, it must be

clear that the statutory procedure is insufficient to achieve justice and. that to
require additional steps wouid not frustrate the apparent purpose of legislation-

Additional procedural safeguards will only ensure the attainrnent of justice in
instances where the statute iri question is inadequate or does not provide for the

observance of the rules of natural justice. The courts took their stand several

centuries ago, on the broad principLe that bodies entrusted with legal powers could

not vatidiy exercise them rvithout fir:st hearing the people who were going to suffer

as a result of the decision in question. This principle was applied to adminisf,rative

as rveu as judicial acts and to the acts of individual ministers and ofiiciais as well as

to the acts of collective bodies such as justices and committees. The hypothesis on

which the courts built up. their jurisdiction was that tlie duty to give every victim a

fair hearing just as rnuch a cannon of good adminisfration is unchallengeable as

regard its substance. The courts can at least controi the primary procedure so as to

require fair consideratiou of both sides of the case. Nothing is more likeiy to

cond.uce to good adrninistration. Natural justice is concerned with tho exercise of
power that is to say with acts or orders which produce legal resuits and in some way

alter soroeorie's legal position to his advantage. As part of a reasonable, fair and just
procedure the court has a.,cardinal duty to uphold the constitutional guarantees, the

right to fair hearing which entails a Liberal and dynamic approach in order to
easure the rights enjoyed by an individuai is not violated.---"

58. In this case the period between the gazettement of the Rules and Regulations was less

than 24 hours in respect of one of the Applicants. The Respondents themselves have

not disputed the aliegations that at the time of the vetting of that applicant they did not

have with them a copy of the gazetted Regulations. Yet these Reguiations were very

important in so far as the vetting process was concerned. Further there is no evidence

thit by the time of the vetting of the Applicants the public had been notified of the said

Rules and Regulations as mandatorily required under section 123 of the aforesaid Cap

84. Taking into account the totality of the foregoing I am not satisfied that the process

ot'vetting lvhich took ptace within a perio,l of iess than 24 hoirrs after the gazettement

of the Rules and Regulations was tair to the Applicants.

59. The next issue tbr consideration is lvhether the Respoudents irad the power to

tbnnulate and -eazette 
vetting rnles and regr:lations ttnciei Section 124 of ihe Nctttonctl

Poltce Serv^ice,|ct. lt is clear lrom the Regulations that the same were purportedly

macle pursuant to the aforesaid pro.iision. The said sectionplovides as ibllo',vs:
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i. The Contntissioy ntcty rytke regttlations J'or the betler carrying out oJ' tlte pttrposes of

this Act, and in Particular Jbr-

a. reghlating the hotrs of dtfiy Jbr police o.fficers and the keeptng and sigttitzg oJ'records

of attendance;
b. regtttating and co-ordinating tltiies to be perfornted by police officers;

c. regulating the granting of leave to police officers;

d. piscribtig arrangunrZrri, and pricedures for providing, assistittg in or co-orditzating

staff develoPment Programmes; and

e. thi entployntent of civilian staff within tlte Sei'vtce'

60. It is obvious that the aforesaid provision suffers from bad draftsmanship- Sectionl24

does not have more than one subsection hence there was no need to have subsection

(i) of :re section. However the Applicants', contention that the said section only deals

with rules and Regulations relating to civilians cannot be correct. It is only subsection

(e) that deals withlivilians and as iorrectly submined by the Respondents, section 7(2)

of Cap g4 provides for vetting. Therefore unless othenvise provided in the Act, the

Regulations fo.mlrlated under section 124 of the Act may properly provide for

pri"dur., for vetting. There was also an allegation that the Rules and Regulations

lr-rght to have been for-mulated by tire Minister .rather 
than the Chairrnan of the

Commission. No authority was cited for this submission and I am aware of none. By

parity of reasoning the Rules formulated under section 81 the Civil Procedure Act are

iormulated by the Rules Committee and the gazetle is normally signed by tlie Chainnan

of that Committee.

61. The next issue is whether the vetting panei as constituted was legal. It was contended

that the vetting panel ought to have been constituted as per section 14 of the Nattonal

Police seryice commission Act, cup 185C, Laws of Kenya' The said section

provides:

(l) The business and affairs of the Commission shall be conducted in accordance

wrth the Second Schedule'

(2)Except as provided in the Second Schedule, the Commission may re-euiate its

own Procedure.

62.Itwas argued on behaif of the Respondents that the process of vetting is not one of the

business and affairs of the Commiision andthat it is a function of the Commission. In

my view that is a distinction without a difference. Section 7(2) of Cap 84 obliges all

officers to undergo vettihg by the Comrnission to assess their suitabilitl,' and

cornpetence. \r/hether this is termed a tunction, business or an affair of the

Commission it is clearly one of the dr-rties of the Commission and under section l4(1)

oi Cap 1g5C oright to be concii-rctecl in accordance ',vith Second Schedule. Holvever,

linc{er section Ii thereof the commission is entrtlecl to estabiish committees tor the

better carrying out of rts functions and in doing so is eniitled to co-opt persons ''vhose

knorvledge and skills are ibund necessary for the fr-rnctions of the Comrnission and
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whereas these persons ilay attencl the meetings of the Commission and participate in

its deliberation, they have no power to vote. Accordingly, there is nothing inherentiir

wrong in the Cgmmission setting up committees or even the so called panels as long as

they complY with the law'

63. That leads me to the issue lvhether the panel conducted its proceedings in a fatr

manner. It was contended by the Applicants that the Respondents concentrated on

irrelevant issues such as financial probity of the Applicants rather than on suitability

and competence of the Police officer as provided under Section 7(2) of cap 84. In my

view I do not see the reason why the issues of integrity ought not to be considered in

determining suitability and competence of the police officers to continue serving. As

long as the requirement of fairness is adhered to in the process, integrity is one of the

factors to be considered in selection under Article 73(?) of the Constitution taking into

account that the guiding principles of leadership and integrity include selection on the

basis of personallntegrity, coiapetence and suitability and accountabilit' .io the public

for decisions and actions.

64. It was further contended that since tirere was no compiainant during the vetting, the

respondents conducted the case contrary to the rules of naturai justice since they were

the complainants, witnesses and judges in the aforesaid case' The procedure in such

matters has been the subject of several judicial,pronouncements. As is stated by

VXichael Fordharn tn Jutltcial R.eview .Hatzdbook; 4'o Edn. at page 1007:

,,procedural fairness is a flexi-principle. Natural justrce has ahvays been an entirely

contextual principle. There atre Eo rigid or universal rules as to what'is needed in

order to be pro"id,rrulty iair. The content of the dufy depends on the particular

function and circumstances of the individual case"'

Revenue Authori fv vs. lVlen sinva Sa[m iVIursani Civil Appeal No. 108 of
65. In Kenya

2009, the Court of appeal delivered itself as follows

,,There is ampie authorit"y ttrat decision making bodies other than courts and bodies

whose p.o."i,rr"s are laid down by stafute are masters of their o-,vr procedures'

provided that they actrrieve the degree of fairness appropriate to their task it is for

thern to decide how they lvill proceed'"

sa l(fran Education S ervices ex parte Aii Sele & 20 Others Elish Court66. In E vs.

V{isc. lication No. 12 of 2002, it was held tnter alia as follows

"Un the alitgrii0ll IiiaI rilrlc i{ab u\ LdLir vr !'! r qrlo -'--7 '-

eyery situation that the other side must be heard. There are situations rvhere a

heoring wouid be unnecessary and even in some cases obstructive. Each case rnust

be pui on the scales by the court ancl there cannot be generai requirement for

heaiing in all situations. There wrll be lor exanaple situations lvhen the need for

expedilion. indecision n:aking far oufrveighs the ueed to hear the cther side and in

,,."h titrrtions, j:he court has to strike a balance'"
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67.In Russel l's. Duke o{ I'iorfork [19491 1 All ER at 118, the Court e,-,pressect itself as
hereunder

"There are in my view no lvords rvhich are of unusual application to eyery kiad of
inquiry and every kind of dornestic tribunal. The requirernents of natural justice
must depend on circumstances of the case, the nature of tlae inquiry, rules under
rvhich the tribunal is acting, the subject matter that is being dealt with and so forth.
Accordingly I do not derive much assistance from the definition of natural justice
ivhich have been from time to tirne being used, but whatever standard is adopted.
one essential is that the person concerned would have had a reasonabtre oppontunity
of presenting his case."

68. As was held in Simon Gakuo vs. Kenvatta Univers itv d 2 Others Misc. Civil
Aonlication No 34 of2009:

"The audi alteram partem rule shotrld not be interpreted to mean a full adversarial
hearing or anything close to it as per the courtroom sifuations and as per seition 77
of the Constitution. Interpreting the dernands of natural justice as requiring an
adversarial hearing or anything sirnilar is a serious raisdirection in law. There are
no rigid or r:.niversal rules as to what is needed in order to be proceduraly fair.
What is needed is what the court considers sufficient in the context of each situation
"vith its own unique facts with the needs of good administrafion in view. tr urge
practitioners of law not to rigidly iraport the hearing requirements in court room
s.ituation etc-"

69. However as is stated in Halsbut'y Laws qf England.,s'h Edition 2010 Vol- 6'1. at para.
639:

"The rule that no person is to be condemned uniess that person has been given prior
notice of the allegations against him and a fair opportunit-y to be heard (the audi
alteram partem rule) is a fundamental principle of justice. This rule has been
refined and adapted to goyern the proceedings of bodies other than ;udicial
tribtinals; and a dufy to act in conforrnity lvith the rule has beeu imposed by the
c0rrlrnon la'vv on adrninistrafive bodies not required by statute or contract to conduct
themselves in a manner anaiogous to a coutrt.,,

70. Under section 7(2) of lhe National Police Service Commission Act, the Commission is
obiiged to discontinue the service of any police officer who fails in th.e vetting referred
to nnder subsection. Theretbre for the Commission to discontinue an officer it mr-rst be
satis{red tliat tlle officer-in questicii lias tatled the.,'ctting.

7i. In Hon. &Ir. Justice Josepir Hibalu IV{utava vs. .{ttorney General & Another Nairobi
Court Petition 7 of 2073 it rvas held

"Xt has been argued tliat the role of the Commission lyas to conclucf a nreliminary
healing so as to determine if there 'rras a priitct .fitcie case made, anci iliat in any
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event the petitioner would have a hearing at the Tribunal that has been set up to

investigate him. Our r.rporrr".to^trris aig"'*"ot is irvo fo*l' Firstly' the Comrnission

was under an obligation to verify tfr" t'"*pfaints m-ade against the Petitioner and

that the constitutiJnol th.ushotrd for the ren'oval of the Petitioner of a judge had

been met. The constitution requires the cornmission under r\rticle 168('1) to be

satisfied that a complaint or petition ii"to'"' a ground for rernoval of a judge' This

constitutional standard of in our vlelv can toty bu achieved by a systematic and

careful evaluation of the evidence before the commission' to enable it reach a

decision whether tie evidence before it rnerited the fcrmation of Tribunal to

consider the Petitioner's rernoval'

12.Inthe above case the Judicial Service cornmission was not the body empowered to

make a decisi:n to remove u l'rag"' i;; ;i";"s [mited to making a recomrnendation

for the formation of a Trib.trrrui io remove a Judge' Here, the commission is

empowered to iiscontinue a police officer. In those circumstances the commission

hasevenamoreoneroustaskthanwhereitsroleissiinplythatofmakinga
recommendation'

73. Whereas I am not PreP ared to hold that where no colnp laints are lodge with the

Commission, a Police officer can never be discontinued, it is however imPerative that

the allegatiotrs made agarnst a Po lice officer be avaiied to him or her in good time to

enable him. or her adequatelY respo nd thereto. To confiont an officer with allegations

when their source cannot be vouchs afed is in mY vier'v an untarr. As rvas heldbY Piatt,

o 86- 45
JA in

,,courts are not to abdicate jurisdiction mereiy because the proceedings are of an

administrative nature or of an itt.roui aisciptinary character' It is a loan' which the

courts in Kenya would do well to follow, in carrying out their tasks of balancing the

iuterestsoftheexecutiveandthecitizen.Itistoeveryone,Sadvantageifthe
executive e:(ercises its discret.ion in a *u,,,,ur, which is fair to botir sides, and is seen

to be fair."

74. SimilarlY, in Ga VS

the Court heid
atta U tv airobi 1{ No 029 fz0N

120081 xf-i{ s87

..I would at this stage adopt the obser-vations made in ttre Hvpolito cassiani De

Sottz.avs. {ilrarrman ilenrbeis qf Tan<aTown Col_rrcit 1961 EA 77 where the court set

dow,, the g"r,tt', principles *n1tt'-'f'*ia l"iat statutory domestic or

adrniaistrative tribunais sitting in a [uasi-judicial capa.cifv- P 386 - the court said;

,,1.if a stalute prestribris, or statiltory-ooi*r" ,rrd;e gulations bi:rding pn the rlornestic

tribunalprescribe,theproceduretobefol]orved,thatprocedurenrustbeobserved;
2'ifnoprocedureistoiddown,theremaybeanobyiousimplicationthatsomeform
of inquirl. must be made such as lvil-l enable the tribunal fairly to determine the

questionatissuel3.insuc}raCasethetribunal.rvhiclrshou]dbeproperl-v
constituted, rnust irl,, best to o.t 3rrtiy and reach just ends b-v just means' It must

act in good faith *.i iririv iisten to botir sides' It !s not bound' holvever' to treat the
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rluestion as a trial. It need not examine lvitnesses; and it can obtain inforrnation in

^ny 
rroy it thinks best..........;4.The person accused must know the nirture of the

accusation niade; 5.A fair opportunity must be given to those who are parties to the

controversy to correct or contradict a:ly staternent prejudicial to their vierv and to

make any staternent they may decide to bring forward; 6.The tribunal should see to

it that mafrer which has come into existence for the purpose of the quasi-lis is made

available to both sides and once the quasi-lis has started, if the tribunal receives a

communication from one party or from a third PartY, it shou-id give the other party

an opportunity of commenting on it'"

75. As observed by W.R. Wade & C.F. Forsyth in their text, 'Arlntinistrative Law' lott'

edition (2009) oxtbrd University Press, at page 433 tn this regard:

,,\Yhere an orai trearing is given, it has been laid down that a tribunal must (a)

consider aU relevant evidence 'which a party wishes to submit; (b) inform eYery

party of all the evidence to be taken i:rto account, whether derived from another

p^ro, or independently; (c) allow ryifnesses to be questioned; (d) allow comrnent on

the evidence and argument on the whole case'"

76. Severai cases are cited by the lwo authors in support of this proposition' including

ossoode vs Nelson $g7^ LR 5 IrL 636 where the House of Lords heid that there

*trt, , d"tyb"foEexercising the power of dismissal to give an officer an opportunity

of knowing the charges and ortn. evidence in support of them and of producing such

evidence as he desired to Produce'

77.The cited text by the two authors extensively reproduces part of the decision in R vs'

Depufv trndustrial Iniuries Cornmissioner ex. P. Mogre (1965) 1 Q'B 456 at 490' The

court in thut .ui. obr.*.dlhe rules of natural justice required the commissioner to

listen fairly where a hearing has been requested or there is a irearing whether

requested or not, to the contentions of ail persons who are entitled to be represented at

the hearing, in particular allowing both parties to comment on or contradict any

information that he had obtained

T8.InadditionthecourtreliedontheHouseofLordsdecrstontn
Rice (1911) A-C 179 where Lord Loreburn LC said:

,,that a decision-making body should not see relevant material without giving those

affected a chance to comment on it and, if they wish, to coutrovert it, is fundamental

to tire principle of law (which governs public admi:ristration as much as it does

adjudicationf tnot to act in goori iaitir arrri iisiel fai;'i1'to both sides !s'a dut" lying

upon eYeryone who decides anything''"

79. The Applicants have alleged that they were never afforded an opportunity of

,=rpon,ling to the aiiegaticns made against them .vet had the,v been affbrCed such

-opportLrniiy they would have adeqLrately answered the said ailegatioii. The R.espondents

hlve acimittecl that thor-rgh the,v iniited the members of the public to 1od!e complaints

Board of Education vs
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none was tbrthcc,ming. It lras not been contended that these complaints 
.',vere availed to

the Applicants before they upp"orJ ior vetting' I am therefore not satistied that the

process of vttting tithe applicants met the standards of fairness'

80.Thenextissuetbrdeterminationjswlretherthevettingprocess.was.co.nstitutional.In
my vier,v the vetting process itseifjs ,rJ i.rr.r"*ly uriconstitutional' As stated at the

beginning of this iudgement, ,h;';;;ti" of this Republic had is-sues with the

performan"" of tf." policle force hence there was a need to restore the public confidence

in the ,uia ror... io ,o doing, lro*"u"r, the constitutional safeguards have to be

adhered to.

g 1. with respect to issues revolving around the competence of the Applicants and whether

there was or the,rewas no "uia"rr"Jlo 
wa,ant tire findings of their competence' those

are issues whictL the Applicarr,, oug1'i t r'u" challenged"ay *uy of a review' Similarly

with respe"t to l.rr"s'of nepoti"i^^'J discriminatii in-the conduct of the vetLing

process,nosuflrcientevidenc"*u,laiclbeforemetowarrantmetomakefindings
thereon.

g2. Having reacherl a conciusion that the vetting of the applicants did not meet the

threshold of fairness it now ,.*^inr^irr. iss',r"" of what 
^ord"rs 

ought to be issued'

According to tlie Respondents_ ttr"-o.d"rs sought by the applicants ought not to issue

siirce the Applicants ought to have "ppri"o 
foir"view' Revierv' in my view would have

beenanoptioniftheApplicants.,gri"van"e,YT.restrictedtomeritsofthedecisions.
In the instant case there wer" alle'gr,i""r to failure to afford the Applicants adequate

opportunity to ::espond. Without thii, .",ponses, a review would not,' in.my view; have

bl"tt a" effecti,e remedy' 
1^--^r1^r o-oincr ther rightly or

83'Inthepresent(]ase,allegationswereleveil"lu.g.li:utheApplicantswhe
wrongly which raised the issue J tn"i' suitability and competence to remain in the

police force. n]r us long as trrese aii#ti.,ons, thich the National Police commission

deemed serious enough to warrant ,h;r discontinuation remain un-cleared' there can

be no confidence in the Applicants.u, *.*u"rs of the police force.' In,the interest of

the administration of justice and in the interest of tire Appiicants' the complaints

against the Applicants should u. ioiriv irr"r,igu,.d and detennined and findings made

one way or the other'

84. Accordingly the orders lvhich commend themselves to me and which I heleby grant are

u' 
YtoX'i..1,,ration that the Responden*:' .:::ul:1:ll5li31:JJ';'i#,J-:ffi:

of the Applicants' did not meer tne 1-ur'r5lrtulruus^ &:1!<' *'

b. H':l::l"iJTiff::ari bringing inro this court ror the purp'ses or being

quashe:d the proceedings ruoairrglo and deterrninations of the Respondents to

retiie the Applicants fron:-the frational Police Service rvhich proceetiings and

deter:'Linations are hereby quashed'
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c. An order of prohibition against the Respondents to prohibiting thern from

effectingo{t}redeterrninatiormadeagainsttheApplicants.
d. pursuant to iU" provisions of Article iZ(S) of the Constitution I direct th-e. J't

Respondent to expeditiously cofiunence de novo the process of vetting of the

Applicants while ensuring compliance with all applicable provisions of the

constitution and fairness as discussed herein.

.e. In the circurnstances I make no order as to costs'

Dated at Nairobi this 20th day of May 2014

G V ODI]NGA

JIIDGE

Delivereid tn the Presence of:

Mr Kwengwfor the APPlicants'

Mr Ojwang, Ms Sirai and Miss Muthigafor the ilespondents

Cc Kevin
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