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1.0 PREFACE

Mr. Speaker Sir,

On behalf of the Departmental Committee on Justice and Legal Affairs and
pursuant to Standing Order 216(5), it is my pleasure and duty to present to the
House, the Committee’s Report on the Petition for removal of the Chairperson

and members of the Independent Electoral and Boundaries Commission
(IEBC).

1.1 Coi:nmittee Membership

The Committee on Justice and Legal Affairs was constituted by the House on
Thursday 16t May, 2013 comprising of the following members:

The Hon. Samuel Chepkong’a, M.P. ~Chairperson

The Hon. PriscillaNyokabi, M.P. —Vice Chairperson
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NjorogeBaiya, M.P.
MuriithiWaiganjo, M.P.
NdiranguWaihenya, M.P.
Florence Kajuju, M.P.
Kang’atalrungu, M.P.
Benson Mutura, M.P.
John NjorogeChege, M.P.
William Cheptumo, M.P.
Mohamed Abdi Haji, M.P.
Kangongo Bowen, M.P.
Sammy Koech, M.P.
Moses Cheboi, M.P.

Paul Bii, M.P.

Charles Gimose, M.P.
Johana Ng’eno, M.P.
Boniface Otsiula, M.P.
David OumaOchieng, M.P.
NetoAgostinho, M.P.
Kaluma Peter, M.P.
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The Hon. Fatuma Ibrahim Ali, M.P.

The Hon. Ben MomanyiOrori, M.P.

The Hon. T. J. Kajwang’, M.P.

The Hon. (Bishop)MutuaMutemi, M.P.

The Hon. OlagoAluoch, M:P.

The Hon. Christine OduorOmbaka, M.P.

The. Hon. Munuve G. Mati, M.P.

The Hon. Mwamkale William Kamoti,M.P, M.P.

1.2Committee’s Mandate

The Departmental Committee on Justice and Legal Affairs derives its

mandate from provisions of Standing order 216(5) which defines functions

of the Committee as being:

a)

b)

d)

g)

To investigate, inquire into, and report on all matters relating to the
mandate, management, activities, administration, operations and
estimates of the assigned ministries and departments;

To study the programme and policy objectives of ministries and
departments and the effectiveness of their implementation;

To study and review all legislation referred to it;

To study, assess and analyze the relative success of the ministries
and departments measured by the results obtained as compared with
their stated objectives;

To investigate and inquire into all matters relating to the assigned
ministries and departments as may be deemed necessary, and as may
be referred to it by the House or a minister;

To vet and report on all appointments where the Constitution or any
law requires the National Assembly to approve, V except- those
understanding order 204 (Committee on appointments); and |
To make reports and recommendations to the House as often as

possible, including recommendations of proposed legislation.



In accordance with Second Schedule of the Standing Orders, the
Committee is mandated to consider:-

a) Constitutional Affairs

b) The administration of law and justice

c¢) The Judiciary

d) Public prosecutions

e) Elections

f)  Ethics ,Integﬁty and anti—corruption and
g) Human rights.

- The Committee oversees the following Ministries / Departments:
a) State Law Office
b) The Judiciary
c¢) Ethics and Anti-Corruption Commission
d) . Independent Electoral and Boundaries Commission

e) Commission on Administrative Justice

The Committee also has oversight mandate over all matters relating to political
parties. .

Mr. Speaker Sir, _

On 34 June, 2014 pursuant to Standing Order 225, you conveyed to the House
a Petition regarding the removal of Ahmed Isaack Hassah — Chairperson, Lillian
Mahiri - Zaja - Vice Chairperson and Members Eng.Abdullahi Sharawe,
Thomas Letangule, Mohammed Alawi Hussun, Albert Camus Onyango Bwire,
Kule Galma Godana, Amb.Yusuf A.Nzibo and J.Muthoni Wangai as

Independent Electoral and Boundaries Commission (IEBC) Commissioners.

The Petition dated 28t April, 2014 is addressed to the National Assembly and
signed by Mr. Robert Buke Wafula the National Assembly finds the above
" mentioned members of the Independent Eleétoral and Boundaries Commission
as being in serious violation of the Constitution and shown gross misconduct

in performance of their functions and duties as Commissioners.



The Committee’s Report contains 'dissenﬁng views as sﬁpulated under
Standing Order_ 199(6) and Commonwealth Parliamentary practice that the
Minority or differing views of members may be indicated in a report and that

there is only one report presented to the House by a select Committee.

The Petitioner draws the attention of the National Assembly to the
following:
1. In the exercise of the registration of voters and compilation of voters

register and in the conduct of the general election of 2013 the
Commissioners:
a. Are in serious violation of the Constitution and the laws of Kenya.

b. Gross misconduct in performance of the functions and their duties as

Commissioners.
c. Incompetence in the management of the 2013 elections.

2. In the procurement of the Biometric voter registration (BVR) and
electronic voter identification devices (EVID) equipment during the
general elections the Commissioners so grossly mismanaged the use- of

public finances contrary to Article 201 of the Constitution as read with
Article 10. |
3. As evidenced by:
i. The documents presented by the Petitioners and IEBC to the

Supreme Court in Presidential Petition N 0s.3,4& 5 of 2013.

ii. Election Petitions and Appeals and Appeals filed in the High Court,
Court of Appeal and Supreme Court for gubernatorial, Senate and
the National Assembly seats.

iii. The discrepancies in IEBC elections data as election returns

presented to the National Assembly and posted variously by IEBC.



iv. Reports and analysis by various organizations namely Kenya
- Human Rights Commission, Mars Group, Standard Media Group
Ltd and others.

v. Use of multiple non gazette election voter registers on the date of*

" the election.

The Petition was committed to the Departmental Committee on Justice and
Legal Affairs pursuant to provisions of Standing Order 230(3).The Committee

considered the Petition and the grounds prescribed in the Constitution.

Acknowledgements
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National Assembly for the support extended to it in the execution of its
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It is my pleasant duty and privilege, on behalf of the Departmental Committee
on Justice and Legal Affairs, to present and recommend this report on the
Petition for removal of the Chairperson and Members of the Independent

Electoral and Boundaries Commission.

SIGNED

- Hon¥ Samuel Chepkong’a, M.P

(Chairperson)

Departmental Committee on Justice and Legal Affairs




2.0 BACKGROUND
2.1 Independent Electoral and Boundaries Commission

The Independent Electoral and Boundaries Commission is established under

- Article 88 of the Constitution consisting of nine members.

The Commission is responsible for conducting or supervising referenda and
elections to any elective body or office established by this Constitution, and any

other elections as prescribed by an Act of Parliament and, in particular for:
(a) the continuous registration of citizens as voters.
(b) the regular revision of the voters roll.
(c) the delimitation of the constituencies and wards.

(d) the regulation of the process by which parties nominate candidates for

elections.

(¢) the settlement of electoral disputes, including disputes relating to or
arising from nominations but excluding election petitions and disputes

subsequent to the declaration of election results.
(f) the regisfration of candidates for election

(g) voter education

(h) the facilitation of the observation, monitoring and evaluation of elections.

(i) the regulation of the amount of money that may bdspentl by or on behalf
of a candidate or party in respect of any election.

() The development of a code of conduct for candidates and parties
contesting elections '

(k) The monitoring of compliance with legislation required by Article

(82)(1)(b) relating to nomination of candidates by parties.



The Constitution further provides under Article 88(5) that the Commission

shall exercise its powers and perform its functions in accordance with the

Constitution and national legislation.

2.2Removal from office of members of a commission

The removal of a member of a commission is provided for

.pursuant to provisions of Article 251 (1) of the Constitution.

The said provision states that:

(1) A member of a commission (other than an ex officio member), or the

hold of an independent office, may. be removed from office only for —

(a)

(b)

Serious violation of this constitution or any other law,

including a contravention of Chapter Six;

Gross misconduct, whether in the performance of the

member’s or the office holder’s functions or otherwise;
Physical or mental incapacity to perform functions of office;
Incompetence; or

Bankruptcy

(2) A person desiring the removal of a member of a commission or of a

holder of an independent office on any ground specified in clause

(1) may present a petition to the National Assembly setting out the

alleged facts constituting that ground.

(3)° The National Assembly shall consider the petition and, if it is

satisfied that it discloses a ground under clause (1), shall send the

petition to the president

(4) = On receiving a petition under clause (3), the president —

(a)

May suspend the member or the office holder pending the

outcome of the complaint; and



(7)

(b) Shall appoint a tribunal in accordance with clause ( |

The tribunél shall consist of —

(@ A person who holds or has held office as a judge of a

superior court, who shall be the chair person;

(b) At least two persons who are qualified to be appointed as
| High Court judges; and
(c) One other member who is qualified to assess the facts in

respect of the particular ground for removal.

The tribunal shall investigate the matter expeditiously, report on
the facts and make a binding recommendation to the President,

who shall act in accordance with the recommendation within thirty
days.

A person suspended under this Article is entitled to continue to
receive one-half of the remuneration and benefits of the office while

suspended.

2.3 Recruitment Process of the Current Commissioners.

1.

ii.

1ii.

The IIEC was established as successor to ECK and was mandated

under Article 41A of the former Constitution to reform the electoral

process and management among others.

The IEBC is established pursuant to Article 88 (1) and the IEBC Act
No.9 of 2011

The IEBC replaced the Interim Independent Electoral Commission
(IEC) and the defunct Interim Independent Boundaries Review

Commission of Kenya (IIBRC) which was established by Article 41B of

the former Constitution



iv.

vi.

Vii.

viii.

Vacancies in the office of IEBC were declared in local dailies on
11/8/2011
430 applicants applied for the position of member and 4 applied for

the Chairperson’s position.

In July, 2011, Parliament approved the appointment of the selection

panel to the IEBC. The selection panel was mandated to shortlist
applicants and forward three persons for appointment as Chairperson

and thirteen persons for appointment as member.

The panel conducted interviews and forwarded to H.E the President
the three and thirteen names for the position of chairperson and

members respectively

The President after consultation with the Right Hon. Prime Minister
nominated nine persons for consideration by the National Assembly

as Chairperson and members of the IEBC —Speaker’s communication
on 25/10/2011

The names and curriculum vitaes were forwarded to the
Constitutional implementation oversight committee of the National

Assembly.

The House approved the nomination of the nine persons as per the
Committee’s recommendations, namely Ahmevd Isaack Hassan -
Chairperson, Lillian Mahiri — Zaja — Vice Chairperson and Members
Eng.AbdullahiSharawe, Thomas Letangule, Mohammed Alawi
Hussun, Albert Camus Ony_ahgonire, KuleGalmaGodana,

Amb.Yusuf A.Nzibo and J.MuthoniWangai.
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2.4 Petition from Mr. RobertBukeWafula

Mr. Robert Wafula Bukepresentedpetition for the removal ofAhmed

Isaack Hassan — Chairperson, Lillian Mahiri — Zaja — Vice Chairperson
and Members Eng.Abdullahi Sharawe, Thomas Letangule, Mohammed
Alawi Hussun, Albert Camus Onyango Bwire, Kule Galma Godana,

Amb.Yusuf A.Nzibo and J.Muthoni Wangai as Independent Electoral and

Boundaries Commission (IEBC) Commissioners on the following

grounds-

;I

2.

3.

Serious violation of the Constitution and the laws of Kenya;

Gross misconduct in the performance of functions and their duties as

Commissioners;

Incompetence in the management of the 2013 elections.

The facts constituting the grounds are as follows: -

§

THATIn the procurement of the Biometric voter registration (BVR) and
electronic voter identification devices (EVID) equipment during the
general elections the Commissioners so grossly mismanaged the use
of public finances contrary to Article 201 of the Constitution as read
with Article 10.

The documents presented by the Petitioners and IEBC to the Supreme

Court in Presidential Petition Nos.3,4& 5 of 2013.

Election Petitions and Appeals and Appeals filed in the High Court,
Court of Appeal and Supreme Court for gubernatorial, Senate and the
National Assembly seats

The discrepancies in IEBC elections data as election returns

presented to the National Assembly and posted variously by IEBC

. Reports and analysis by various organizations namely Kenya Human

Rights Commission, Mars Group, Standard Media Group Ltd and

others.
11 ‘



6. Use of multiple non gazette election voter registers on the date of the.

election

2.4Response by the Independent Electoral and

Boundaries Commission (IEBC)
The Chairperson and members of the Commission appeared before the
Committee and responded to the Petition as follows:-
i. The Petition makes vague allegations about the Commission and not
the Chairperson or other members of the Commission and vthat it is

not supported by any cogent evidence that warrants individual

respomnse.

ii. The Petition as drawn does not satisfy the threshold envisaged by
Article 251 of the Constitution. -

iii. The Petitioner seeks to vilify the Chairperson and Members of the
Commission for having performed their constitutional role by

announcing results of the people’s choice.

iv. The Petitioner is questioning the legitimacy and legality of all elected
and nominated leaders in the country in both National and County
Government. By implication the Petitioner seeks to demand for a fresh
general election by mischievously illegitimating the last General
Elections through this petition.

v. The Petitioner’s ground of Petition concerning the procurement of
Electronic Voter Identification Devices (EVID) and Biometric Voter
Registration (BVR) is without any legal basis as members’ role in
procurement is limited to approval of the budget and procurement
plan. The Commissions procurement was as advised by the Public

Procurement Oversight Authority.

vi. On documents ‘presented by Petitioners and IEBC during the
Presidential Petition, the Commission submitted thatall the

documents were considered in their totality by the Supreme Court.

12



Vii.

Viii.

Xiil.

The Presidential election, and by extension all other electiohs that

bwere' held at the same time were found to have been free, air and

credible.

The finding by the Supreme Court on the voter register and
compilation does not impute any culpability on the part of the

Commission in the registers used.

The Commission has so far conducted fifteen (15) by-elections as a
result of successful petitions. All but the by election results returned
the same candidates elected on 4t March 2013, thereby vindicating

the Commission’s work.

The IEBC is the source and custodian of all authentic election data
and that the commission’s attention has not been drawn to any
discrepancies by anybody or organization in the reports it has

published.

The Commission is cbnstitutionally mandated under Article 138 (3) of
the Constitution to, tally and verify the count of votes in the polling

station and declare the result.

The Commission received Observer reports from the African Union,
Commonwealth observer group,. the European Union, Carter Centre,
Election Observer Group (ELOG) among others that confirmed
elections were peaceful, transparent and credible and reflected the
will of the people. The Commission accredited observer groups in

accordance with Article 88(4)(h) of the Constitution.

It was observed by various accredited observers that though
Commission faced challenges in the conduct of the 2013 general
elections, these challenges did not affect the credibility of the general

election.

The Commission cited various precedents to demonstrate that the

allegations leveled against them do not amount to gross misconduct.
13



In the Nigerian Supreme Court’s view, some acts which constitute
gross misconduct are refusal to perform constitutional functions,

corruption and abuse of office or power.

The Petition contains no particulars of what is alleged to be "‘multiple

non gazetted registers” used by the Commission during the election.

The Commission informed the Committee that some matters in the
petition are pending in court and that it should be dismissed as being
insufficient, incompetent and an abuse of the legal process and lacks

merit in both fact and law.
CONSIDERATION OF THE PETITION BY THE COMMITTEE

i). The Committee had sittings and deliberated on the petition by Mr.
Robert Buke Wafula.

i). The Committee through the Office of the Clerk of the National
Assembly put an advert in the main media on June, 2014 for
submission of written representations and submissions pertaining

to the Petition.

iii). The Committee received written memoranda, affidavits and/or

letters from the following:
e Joint affidavit by Mr. Jumnah Mugwanga and Benson Esuza

o Joint affidavit by Mr. Martin Mule Malonza,Naisiae T.Paloshe
and Musdaf Abdullahi Ahmed

¢ Hon.Abuya Abuya
*» Response by the IEBC

iv) Pursuant to the provisions of Article 251 of the Constitution,
Petition to Parliament (Procedure) Act and the relevant provisions
of the Standing Orders, the Committee considered the Petition, the

written and oral presentations and materials hereinabove.

14



3.1 COMMITTEE’S OBSERVATIONS AND FINDINGS

The .mandate of the Committee and the National Assembly on this matter
is as prescribed in Article 251 of the Constitution and Standing Order
230(4). |

It is not for the Committee or the National Assembly to find and
determine the issue concerning removal of the subject Commissions. To
the contrary, the Committee and the National Assembly merely considers.
the Petition and the supporting documents and/or information to
determine whether the petition discloses grounds for removal to warrant

it being remitted to the President to establish a tribunal to undertake full

investigations.

The grounds for removal from office of members of the Independent
Electoral and Boundaries Commission are provided for under Article

251(1) of the Constitution, which provides as follows: -

“251. (1) A member of a commission (other than an ex officio member), or

the holder of an independent office, may be removed from office only for —

(a) serious violation of this constitution or any other law, including

a contravention of Chapter Slx,

(b) gross misconduct, whether in the performance of the member’s

or the office holder’s functions or otherwise;
(c) physical or mental incapacity to perform functions of o_ﬁice;
(d) incompetence; or
(e) bankruptcy.

The instant petition is premised upon the grounds stipulated under

Article 251(a), (b) and (d) of the Constitution.

15



The procedure for removal of a member of the Independent Electoral and

Boundaries Commission is prescribed under Article 251(2) of the

Comnstitution which provides that: -

“(2) A person desiring the removal of a member of a commission or of a

(3)

(4)

(5)

(6)

(7)

holder of an independent office on any ground specified in clause (1)
may present a petition to the National Assembly setting out the
alleged facts constituting that ground. -

The National Assembly shall consider the petition dnd, if it is satisfied
that it discloses a ground under clause (1), shall send the petition to

the president
On receiving a petition under clause (3), the president —

(a) may suspend the member or the office holder pending the

outcome of the complaint; and
(b) shall appoint a tribunal in accordance with clause (5).
The tribunal shall consist of —

(@) a person who holds or has held office as a judge of a superior

court, who shall be the chair person;

(b)  at least two persons who are qualified to be appointed as High
Court judges; and

(c)  one other member who is qualified to assess the facts in respect

of the particular ground for removal.

The tribunal shall iﬁvestigate the matter expeditiously, report on the
facts and make a binding recommendation to the President, who shall

act in accordance with the recommendation within thirty days.

A person suspended under this Article is entitled to continue to receive
one-half of the remuneration and benefits of the ofﬁcé while

suspended.”

16



The President upon receipt of the petition from the National Assembly is
obligated to establish the tribunal to iﬁvestigate the member of the
Commission sought to be removed. The President however exercises
discretion on the matter of suspension of the affected Commissioner(s)

pending determination of the matter.

The National Assembly received the petition from Mr. Robert Buke
Wafula seeking removal from office members of the IEBC.

In the discharge of its mandate over the matter, the Committee put an
advertisement in the media inviting members of the public to submit

written presentations and submissions pertaining to the petition.

Following the advertisement, the Committee received the following

written representations: -
i.  Joint affidavit by Mr. Jumah Mugwanga and Benson Esuza

ii. Joint affidavit by Mr. Martin Mule Malonza,Naisiae T.Paloshe and
Musdaf Abdullahi Ahmed |

1ii. Hoﬁ.Abuya Abuya
The Committee wrote letters inviting the Petitioner to appear before the

Committee and for the Commission to respond in writing pending

appearance at a later date to make oral presentations.

The Commission delivered written presentations on the matter and

appeared before the Committee on 8t July, 2014

The Committee moved a procedliral motion on Thursday 5t June, 2014
seeking the indulgence of the House for the Committee to be given

additional thirty (30) days to invéstigate the matter.

Following the above application, the Committee was given additional
thirtjr (30) days ovef and above fourteen (14) days allocated to them. The
rationale for enlargement of time was to give the.Committee sufficient
time to deliberate on the matter exhaustively.

17



b)

c)

a) Alleged serious violation of the Constitution and Laws of Kenya.

The Petitioner alleges that the IEBC did not compile a voter’s register as
required by Article 83 of the Constitution.

Article 83 of the Constitution states that:

1) A person qualifies for registration as a voter at elections or referenda if

the person-
(a) is an adult citizen
(b) is not declared to be of unsound mind; and

(c) has not been convicted of an election offence during the preceding

five years.

2) A citizen who qualifies for registration as a voter shall be registered at

only one registration centre.

3) Administrative arrangement for the registration of voters and the conduct
of elections shall be designed to facilitate, and shall not deny, an eligible
citizen the right to vote or stand for election.

Alleged gross misconduct in performance of the functions and their

duties as Commissioners.

1). It is alleged that the IEBC added or subtracted votes to achieve a result

desired by them in many cases.
i1). That the IEBC changed results already declared.
Alleged incompetence in the m‘anagemént of the 2013 elections.

i. It is alleged that in many instances the IEBC declared multiple
resultsin areas such as Migori gubernatorial Elections and Kibwezi

National Assembly Elections:

ii. That the IEBC has not declared the final results of the general
elections held on March 4th, 2013, a period of 16 months after the

event.

18



1ii.

1v.

That many of the results announced were not authenticated by

signatures of candidates.

That the IEBC used unofficial documents in many instances.

Former Member of Parliament Hon.Abuya Abuya, in the memorandum

dated 13th June, 2014 alleges that:

1.

iv.

Vi.

In 2012 he sought nomination to vie for the office of Senator of Nyamira
County but the nomination certificate was issued to one Okongo
Omogeni, who never participated in the party primaries.

He approached the IEBC Dispute Resolution Committee which ruled and

ordered ODM party to issue to him the nomination certificate.

Mr.OkongoOmogeni challenged the decision in the High Court which
referred the matter back to the IEBC for disposal.

The IEBC Disputes Resolution Committee overturned its earlier decision
and instead made another ruling that ODM party list to the National
Assembly be amended to include the nomination of Hon.AbuyaAbuya to

the National Assembly and be refunded ksh.100,000/= being nomination
fees paid to the party.

The IEBC assured him that they will implement the order and ensure he
was nominated to the National Assembly on ODM party list.

The IEBC did not make good its assurance and has received no response

to date.

In joint affidavit sworn on 12t June, 2014 in support of the suitability of

the Chairperson and members of the Independent Electoral and

Boundaries Commission, Jumah Mugwanga and Benson Esuza highlighted

on the achievements of IEBC in the following areas:

1.

Boundary delimitation

19



il.

1.

1v.

Mapping of polling stations, collection of polling station data and setting

up of more polling stations
Biometric Voter Registration

The successful conduct of 2013 general election.

It is further stated that:

1.

1ii.

iv.

The IEBC conducted a massive six-in-one election within a day and
provided the country with leadership at all levels as required by the

constitution.

The IEBC conducted elections according to the law and never

disenfranchised anybody.

The electoral process is not a one day affair and thus was well managed

by the IEBC.

Domestic and International observers such as the Carter Centre by their
reports endorsed the election and congratulated Kenyans in exercise of

their civic duty.

In the second joint affidavit sworn on 13tt June, 2014, in support of the

suitability of the Chairperson and members of the commission by Mr.

Martin Mule Malonza, Naisiae T.Paloshe and MusdafAbdullahi Ahmed

avers that:

a. The conduct of 2013 general election was put to rest with finality by the

Supreme Court.

b. The re-introduction of the electoral issues through Parliament is

unwarranted and casts aspersions on the competence of the Supreme

Court’s verdict on the Presidential petition.

c. The Petition is'a gross abuse of the role of Parliament and disrespect to .

constitutionally established institutions such as the Judiciary.

20



. The role of management of elections is predominantly vested in the

Returning Officers with Commissioners providing oversight.

. The election results were declared by the Chairperson in his capacity as
the National Returning Officer in the Presidential Elections. The same
were as declared both at Constituency and County level by the returning

officers and that its ill advised to demand removal of Commissioners for

doing their work as required by law.

The grounds in support of allegations on incompetence are bare and
impossible to offer a substantive response unless further grounds are

provided. The conduct of 2013 elections was free and fair, verifiable and

accurate.

. Successful voter registration. Despite the limited resources IEBC was
able to register14.3 million voters within 30 days. It is-on record that in
other countries pioneering Biometric Voter Registration took at least six

~months in countries such as Ghana.

. Successful voter turnout. The IEBC conducted good voter education and
there was good voter turnout, for instance in the Constitutional

referendum it was 73 percent and in the 2013 elections the turnout was

86 percent.

Conformity to accessible standards. All Election Observer Missions
" accepted that the elections were free and free. For the first time in
Kenya’s general election, domestic observers did a parallel voter tallying
and confirmed that the results announced were in tandem with what

came from the field.(referred to EU Election Observation Mission Report
at page 29)

The 2013 General Elections witnessed the highest number of contestants
“in the History of Kenya.12, 667 candidates contested for 1,882 positions.
Of these only 188 petitions were filed which is less than 10 percent. Out

of 188,163 were withdrawn or dismissed. Qnly 25 of them were allowed

21



by -the courts, which represent only 1.33 percent of the positions. Of the
25 petitions, the by-elections conducted brought back the same

candidates with the exception of one.

k. The Commission came into being on 14tt November 2011 and had -to
conduct an expanded election on 4t March, 2013, they had about one
year and three months to prepare when best practice is that you should

prepare for elections for a minimum of three years.

d) Alleged mismanagement of public finances contrary to Article 201
of the Constitution as read together with Article 10 of the
Constitution in procurement of the Biometric Voter Registration

(BVR) and Electronic Voters Identification Devices (EVID)

Article 201 of the Constitution sets out principles of public finance that shall
guide all aspects of public finance in the Republic- '

a. There shall be openness and accountability, including public

participation in financial matters.

b. The public finance system shall promote an equitable society and in

particular-
i. The burden of taxation shall be shared fairly

ii. The revenue raised nationally shall be shared equitably among

national and county governments; and

ili. Expenditure shall promote the equitable development of the
Country, including by making special provision for marginalized

groups and areas.

c. The burdens and benefits of the use of resources and public borrowing

shall be shared equitably between present and future generations.

d. Public money shall be used in a prudent and responsible way; and
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e. Financial management shall be responsible and fiscal reporﬁng shall be

clear.
On Supreme Court Petition No. 3 of 2013

On 14t March 2013, Petitioners Moses Kiarie Kuria, Denis Njue Itumbi and
Florence Jematiah Sergon filed a petition against the IEBC and Mr. Isaack
Hassan. The basis of the petition was that the respondents’ decision to include
rejected votes in the final tally had a prejudicial effect on the percentage votes
‘won by Mr. Kenyatta. The petitioners asserted that the IEBC’s actions were in -
contravention of Articles 36(b) and 138(c) of the Constitution, and Rule 77(1) of
the Elections (General) Regulations, 2012.

(ii) Petition No. 4 of 2013

On 16t March, 2013, Petitioners Gladwell Wathoni Otieno and Zahid Rajan
filed a petition against IEBC, Mr. Issack Hassan, Mr. Uhuru Kenyatta and Mr.
-Wﬂham Ruto. The Petltloners averred that:

a) The election was not conducted substantially in accordance with the
Constitution, or the Elections Act and the governing Regulations. In
particular, that the IEBC failed to establish and maintain an accurate
Voter Register that was publicly available, verifiable and credible as
required by Articles 38(3), 81(d), 83(2), 86 and 88(4) of the Constitution,
sections 3, 4, 5, 6, 7 and 8 of the Elections Act, 2011 and the Elections
(Registration of Voters) Regulations, 2012.

b) The true number of registered voters is unknown and, therefore, the
IEBC did not have an accurate voters’ register. That the Chairperson and
IEBC repeatedly changed the official number of registered voters and that
the absence of a credible Prmc1pal Voter Reglster vitiates the validity of
the Presidential elections. .

c) The electoral management system adopted by the IEBC was complex and
had many shortfalls, contrary to the constitutional requirement that it be
a simple, accurate, verifiable, secure, accountable and transparent
system and that the IEBC failed to meet the mandatory legal requirement
to electronically transmit election results and this affected the validity of
the Presidential elections.

d) IEBC did not discharge their obligation under the Constitution, because
the tallying and verification of the results did not happen at the polling
stations; there was no electronic transmission of provisional results; and
party agents were excluded from the National Tallying Centre.

23



e) IEBC violated the Constitution and the Public Procurement and Disposal

(i11)

Act (Cap. 412C, Laws of Kenya), by awarding the tender to an unqualified
bidder who then supplied devices that did not work properly, or simply
failed, on Election Day.

Petition No. 5 of 2013

On 16% March, 2013 Mr. Raila Odinga filed a petition against IEBC, Mr. Isaack
Hassan, Mr. Uhuru Kenyatta and Mr. William Ruto. The Petitioner averred

that;

1.

The electoral process was so fundamentally flawed that it precluded the
possibility of discerning whether the presidential results declared were
lawful.

. The IEBC official tally of registered voters changed several times. This

resulted in the final total number of registered voters differing materially
from what was in the Principal Register.

. IEBC failed to carry out a transparent, verifiable, accurate and
~ accountable election as required by Articles 81, 83 and 88 of the

Constitution.

Several anomalies occurred in the process of manual tallying, such as:
the votes cast in several polling stations exceeding the number of
registered voters; differences between results posted and the results
released by the IEBC; the use of unsigned Form 36 to declare the results.

. The electronic systems acquired and adopted by IEBC to facilitate the

General Election were poorly designed and implemented, and destined to
fail. Due to the failure of the system, IEBC was unable to transmit the
results of the elections, in contravention of Regulatlon 82 of the Elections
(General) Regulations, 2012.

On 25% March 2013, by the directions of the Supreme Court, the three
petitions were consolidated and the issues for trial were summarized as follows:

1.

Whether the Mr. Uhuru Kenyatta and Mr. William Ruto were validly
- elected and declared as President-elect and Deputy President-elect
respectively, in the Presidential elections held on the 4t of March, 2013.

. Whether the Presidential election held on March 4th, 2013 was

conducted in a free, fair, transparent and credible manner in compliance
with the provisions of the Constitution and all relevant provisions of the
law. .

. Whether the rejected votes ought to have been included in determining

the final tally of votes in favour of each of the Presidential-election
candidates by IEBC.
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4. What consequential declarations, orders and reliefs this Court should

grant based on the determination of the Pet1t10n

The Supreme Court came to the conclusion that, by no means can the conduct
of this election be said to have been perfect, even though, the election had been

of the greatest interest to the Kenyan people.

4.0 Committee’s Findings

1.

iv.

| 5

On alleged serious violation of the Constitution and the Laws of Kenya,
the Committee by majority found that the Petition does not specifically
set out the functions the Chairperson and Members of the Commission

failed to perform or which Article of the Constitution or any other law

they have violated.

On alleged gross misconduct, the Committee by majority found that
the Petitioner did not provide any material evidence to establish and
prove gross misconduct against the Chairperson or Members of the

Commission.

On allegéd mismanagement of public finances contrary to Article 201
of the Constitution as read together with Article 10 of the Constitution
in procurement of the Biometric Voter Registration (BVR) and
Electronic Voters Identification Devices (EVID),the Committee by
majority found that BVR AND EVID are matters of procurement and
several officers of the Commission have been charged in Court in
Nairobi in Anti-Corruption case No.16 of 2013 as evidenced by the
Charge sheet presented by the Commission. In this matter

Commissioners are listed as prosecution witness.

On alleged ground of incorripetence in the management of the 2013

elections, the Committee by majority did not find any supporting facts

as required under Article 251 of the Constitution.

On the statement by the Petitioner at pafagraph S of the Petition that

issues in respect of the Petition are not pending before any court of law or
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Constitutional or legal body, the Committee found that the statement is
untrue because the Chief Executive officer and other ofﬁéers have been
charged over procuremént issues, there are election petitions pending in
the Suprer;ie Court and the EACC is currently undertaking investigations
on BVR. |

II.  According to section 3(f) of the Petition to Parliament (Procedure) Act the
Petitioner should indicate any efforts made to have the matter addresséd
by a relevant body and whether there has been 'any response from that
body or whether the response is has been unsatisfactory. On this
requirement the Committee found that the Petitioner did not comply with

the provision as stipulated under the Act.

Upon due considerations and review of the presentations and materials
availed to the Committee, the Committee did not find a prima facie
case established against the Chairperson and Members of the
Independent Electoral and Boundaries Commission for violation of the
aforesaid laws and resolved to recommend to the House that the matter
together with the petition should not be recommended to the President

to appoint a Tribunal.

5.0 Récommendations of the Com_mittee

Having considered the provisions of Articles 82, 83, 88 and 251 of the
Constitution; and having considered the provisions of Chapter six of the
Constitution; -and the provisions of the Petitions to Parliament
(Procedure) Act; and Standing Order Nb.2300f the National Assembly, the

Committee by majority reports to the House that:

The Petition does not disclose grounds for removal of the following
members of the Commission; Ahmed Isaack Hassan — Chairperson,
Lillian Mahiri —~ Zaja — Vice Chairperson and Members Eng.Abdullahi

Sharawe, Thomas Letangule, Mohammed Alawi Hussun, Albert
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Camus Onyango Bwire, Kule Galma Godana, Amb.Yusuf A.Nzibo and

J.Muthoni Wangai.

Accordingly, the Committee recommends that the House finds that
the Petition does not disclose any ground for rerﬂoval of Ahmed -
Isaéck Hassan — Chairperson, Lillian Mahiri — Zaja — Vice Chairperson
and Members Eng.Abdullahi Sharawe, Thomas Letangule,
Mohammed Alawi Hussun, Albert Camus Onyango Bwire, Kule Galma

Godana, Amb.Yusuf A.Nzibo and J.Muthoni Wangai.

REPORT ON MINORITY VIEWS

In accordance with the provision of Standing Order 199(6), the
Committee recorded Minority Report in regard to part of the observation

made by the Committee and recommendations thereto.

The dissenting views were also recorded vide Minutes of the Committee

sittings held on 15t% July, 2014 at 10.00 a.m and 4.30 pm.

6.1 Reasons for Dissenting Views

1. A perusal of results announced in March, 2013 and posted on the

Commissions website and later presented before the Supreme Court and

later presented to Parliament confirm fundamental discrepancies.

The Report presented to the National Assembly on 18th July, 2013 .
contained results which were either omitted or falsified. The alterations
affected upto 92 electoral units in such a way that they cannot be

attributed to human error but a gross misconduct deserving of

sanctions.

Alteration of results already declared in various documents presented is

an open violation of the Constitution and laws of Kenya.
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. By preparing and presenting differing results of 2013 elections, the

Chairperson ‘and Members of the Commission grossly violated the .

Constitution and other written laws and confirms incompetence.

. The Constitution and electoral laws. obligated the Commission to apply

appropriate technology vto deliver free and fair elections. The
Commissioners confirmed that a large portion of the EVD equipfnent
failed and could not be used in elections. The Chairperson attributed this
to power failure, system breakdown and lack of training of the personnel.
This is sufficient ground for investigation by the tribunal as to

competence or otherwise of the Commissioners herein.

. There were multiple voter registers not contemplated by law but applied

by the Commission in the election in contravention of Article 88(4) of the

Constitution and Electoral laws.

. The Commissioners were incompetent for not exercising proper judgment

where Kencall hosted both IEBC and the National Alliance Party.

. The Commissioners cannot escape culpability and accountability on

matters within their mandate under Articles 88(4) and 251 of the
Constitution.

. The matter for the removal of the Commissioners has never been before

any body for determination and that the Petition adduces sufficient

grounds, facts and evidence for determination.
Recommendations of the Dissenting Members

The dissenting Members of the Committee hereby recommend that the

House resolves as follows:

I. That the Petition by Robert Wafula Buke dated 28th April, 2014
seeking the removal of Ahmed Isaack Hassan Chairperson, Lillian
Mahiri — Zaja — Vice Chairperson and Members Eng.Abdullahi

Sharawe, Thomas Letangule, Mohammed Aléwi Hussun, Albert
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Camus Onyango Bwire, Kule Galma Godana, Amb.Yusuf A.Nzibo

and J.Muthoni Wangai discloses prima facie grounds for purposes

- of Article 251(3) of the Constitution.

. That the Petition by Robert Buke Wafula dated 28t April, 2014

seeking the removal of Ahmed Isaack Hassan (Chairperson, Lillian
Mahiri-Zaja (Vice Chairperson) and members Eng. Abdullahi
Sharawe, Thomas Letangule, -Mohamed Alawi, Hussun, Albert
Camus Onyango Bwire, Kule Galma Godana, Amb. Yusuf A. Nzibo
and J. Muthoni Wangai, as Chairperson and members of the

Independent Electoral and Boundaries Commission be sent to the

President to establish a tribunal to investigate the named

Commissioners.

. Pending the outcome of the investigations by the tribunal, the

President suspends Ahmed Isaack Hassan (Chairperson), Lillian
Mabhiri-Zaja (Vice Chairperson) and members Eng. Abdullahi
Sharawe, Thomas Letangule, Mohamed Alawi, Hussun, Albert
Camus Onyango Bwire, Kule Galma Godana, Amb. Yusuf A. Nzibo

and J. Muthoni Wangai from office.

The following members recorded the dissenting view:

1.

iii.

iv.

Hon.Peter Kaluma, MP
Hon. David Ochieng, MP

Hon.Agostino Neto, MP .

" Hon.(Dr.) Christine Ombaka, MP

Hon.T.J. Kajwang, MP

END
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MINUTES OF THE SITTING OF THE DEPARTMENTAL COMMITTEE ON
JUSTICE AND LEGAL AFFAIRS MEETING HELD ON WEDNESDAY 167TH
- JULY, 2014 IN COMMITTEE ROOM 9,PARLIAMENT BUILDINGS AT 5.00
P.M | :

PRESENT

Hon. Samuel Chepkong’a, MP - Chairperson
Hon. Priscilla Nyokabi, MP - Vice Chairperson
Hon. Dr. Christine Ombaka, MP
Hon. Moses Cheboi, MP

Hon. Paul Bii, MP

Hon. Mutua Mutemi (Bishop) , MP
"~ Hon. John Njoroge Chege, MP
Hon. Benson Mutura, MP

" Hon. Mohamed Abdi Haji, MP
Hon. Charles Gimose, MP

. Hon. William Cheptumo, MP

Hon. Muriithi Waiganjo, MP

Hon. David Ouma Ochieng, MP

- Hon. Kaluma Peter, MP

Hon. Munuve Mati John, MP
Hon. Johanna Ngeno, MP

Hon. Florence Kajuju, MP

Hon. Fatuma Ibrahim Ali, MP
Hon. Njoroge Baiya, MP

Hon. Neto Agostinho, MP

Hon. Ndirangu Waihenya, MP
Hon. Kangongo Bowen, MP

Hon. T.J. Kajwang’, MP

Hon. Kang’ata Irungu, M
Hon.Kimani Mwamkale,M.P

Hon. Olago Aluoch, MP

ABSENT WITH APOLOGIES
Hon. Sammy Koech, MP
Hon. Boniface Otsiula, MP
Hon. Ben Momanyi Orori, MP
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IN ATTENDANCE

Abenayo Wasike - Committee Clerk 1

Hellen Lokwang - Committee Clerk 111

Mary Lemerelle - Committee Clerk 111

Ahmed Abdalla - Committee Clerk 111
MIN.NO.JLA/2014 PRELIMINARIES

The meeting started at 5.15 PM after a word of prayer by the Chairpérson.

The Chairperson briefed members on the National Cohesion and Integration
Commission recruitment and asked members present to verify the shortlist
agreed upon in the earlier meeting.

MIN.NO.JLA /2014 ADOPTION OF MINUTES

Minutes of previous meetings were adopted as follows:

Minutes of meeting held on 1st July, 2014 at 11.00 a.m were proposed by
Hon.Njoroge Baiya and seconded by Hon. Charles Gimose

Mmutes of the meeting held on 4t July, 2014 were proposed by Hon. Benson
- Mutura and seconded by Boniface Otsiula

Minutes of meeting held on 8t July, 2014 at 10.00 a.m were proposed by Hon.

Priscilla Nyokabi and seconded by Hon. Waihenya Ndirangu

Minutes of meeting held on 8% July, 2014 at 2.30 pm were proposed by Hon.
Benson Mutura and seconded by Hon. William Cheptumo

MIN.NO.JLA /2014 ADOPTION OF THE REPORT ON PETITION FOR THE
REMOVAL OF IEBC COMMISSIONERS

The Report was proposed for adoption by Hon. Priscilla Nyokabi and seconded
by Hon. Sammy Koech.

The Report was adopted by majority of the Members present.

2|Page




The following members dissented and presented a minority Report to the
Committee pursuant to provisions of Standing Order No.199 (5);

Hon.Peter Kaluma

Hon. Dévid Ochieng
Hon.(Dr).Dr.Christine Ombaké
Hon.T.J Kajwang

Hon.Agostino Neto

MIN.NO.JLA/2014 MINORITY REPORT

Hon.Peter Kaluma informed members that he has written to the Clerk of the
National Assembly to inform him of their intention to table a Minority Report.

Members by majority observed as follows;

e The annexures to the Minority Report be expunged as it amounts to
production of new evidence which was not presented to the IEBC for
response.

e The recommendations of the Minority Report are not recommendations of
the Committee.

e Recommendations of the Minority Report are recommendations of
minority/dissenting members of the Committee.

MIN.NO.JLA/2014 ADJ OURNMENT

The meeting was adjourned at 6.30 pm

Chairperson

Date. ’ ..... I B ot
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MINUTES OF THE SITING OF THE DEPARTMENTAL COMMITTEE ON JUSTICE &
LEGAL AFFAIRS HELD ON TUESDAY 15TH JULY, 2014 IN COMMITTEE ROOM 9 MAIN
PARLIAMENT BUILDINGS AT 4.30 P.M.

PRESENT
“Hon. Samuel Chepkonga, M.P. - Chairperson
Hon. Priscilla Nyokabi, M.P. - Vice Chairperson

Hon. Paul K. Bii, M.P."

Hon. Neto Agostinho, M.P.
Hon. Njoroge Baiya, M.P.

Hon. John M. Waiganjo, M.P.
Hon. Peter Kaluma, M.P.

Hon. Ndirangu Waihenya, M.P.
Hon. Benson Mutura, M.P.
Hon. Olago Aluoch, M.P.
Hon.Kang’ata Irungu, M.P.
Hon. Fatuma Ibrahim, M.P.
Hon.Dr.Christine Ombaka, M.P.
Hon. David Ochieng, M.P.
Hon. Mohamed Abdi, M.P.
Hon. William Cheptumo, M.P.
Hon. Boniface Otsiula, M.P.
Hon. Ben Momanyi, M.P. .
Hon. Florence Kajuju, M.P.
Hon. Moses Cheboi, M.P.

Hon. Charles Gimose, M.P.
Hon. Mutua Mutemi, M.P.
Hon. Rachael A. Amollo, M.P.
Hon.Munuve Mati John, M.P.
Hon.Kimani Mwamkale William, M.P.
Hon.John Njoroge,M.P.

ABSENT WITH APOLOGIES
Hon. William Kisang, M.P.
Hon. Sammy Koech, M.P.
Hon. Johanna Ngeno, M.P.
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IN ATTENDANCE

Mr.Abenayo Wasike - Clerk Assistant 1
Ms.Mary L. Lemerelle - Clerk Assistant 1l
MIN.NO. JLA/2014 -PRELIMINARIES

The meeting was called to order at 4.30 P.M after prayers by the Chairperson..

The Chairperson informed members that the Agenda of the meeting is on the IEBC Petition
to consider members findings on allegations by the Petitioner against the Chairperson
and members of the Commission.
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