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KEPSA -Kenya Private Sector Alliance
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COG - Council of Governors.

FDP - Field Development Plan
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Chairperson’s Foreword

The Petroleum (Exploration, Development and Production) Bill, 2017 underwent the first
reading on 14" February, 2018 and thereafter committed to the Committee on Energy as
provided for in the Standing order 127(1).

The Bill seeks to provide a framework for the contracting, exploration and development
of petroleum together with production of petroleum discovered within the licensed
petroleum exploration blocks. The Bill also provides a framework for cessation of
upstream petroleum operations. The Bill proposes to repeal the Petroleum (Exploration
and Production) Chapter 308 of the Laws of Kenya while

The Committee while considering the Bill pursuant to Article 118(b) and Standing Order
127(3), invited the public and stakeholders to submit representation/comments they
might have on the Bill. This invitation was done through, a notification which was placed
in the mainstream print media on 22~ February, 2018.

Having received many written submission from non-state actors as well as from county
governments that mainly host geothermal, petroleum and other energy resources, the
Committee saw the important need to directly engage with the Community and carry
out an extensive public participation as envisioned in the Standing orders to collect views
and oral submissions related to the Energy Bill, 2017.

Pursuant to article 118 of the Constitution as well as the provisions of Standing order 127
of the National Assembly and in order to make informed and fitting recommendations to
the House regarding the proposed Petroleum (Exploration, Development and Production)
bill, 2017, the Committee set out to conduct public hearings in the counties of Turkana,
Nakuru, Narok, Muranga, Kitui and Lamu.

To this end therefore, the Committee held a total of 25 Sittings with the residents of
these counties to receive oral submissions regarding the bill. The Committee has provided
an annexures of attendance these meetings and submissions to the Committee in form of
public hearing report attached to this report. The Committee also took cognizance of the
concerns raised by Honorable Members of Parliament from the counties where the
Committee visited.

This report on Public hearings may not be exhaustive enough but it is sufficient to inform
and to guide the House while considering the Petroleum (Exploration, Development and
Production) Bill, 2017. It is my belief that it contains far reaching observations and



recommendations which if incorporated into the proposed legislation would afford the
Public an opportunity to participate in the legislative process of the bill.

The Committee wishes to sincerely thank the Offices of the Speaker and the Clerk of the
National Assembly for the support and services extended to the Members to enable the
Committee complete this report within the given timelines.

I am grateful for the Members of the Committee whose support enabled the Committee

to accomplish this task. Special thanks to the Secretariat for their technical support during
the compilation of the report.

Hon. David Gikaria, M.P



1.0 Preface

Hon Speaker,

On behalf of the Departmental Committee on Energy and pursuant to provisions of
Standing Order 199 (6), it is my pleasant privilege and honour to present to this House
the Report of the Committee on its consideration of the Petroleum (Exploration,
Development and Production) Bill, 2017

The Bill was committed to the Committee on Wednesday 14t February, 2018 and it is on
the basis of this that the Committee makes this report pursuant to Standing Order 127.

1.1 Mandate of the Committee

The Departmental Committee on Energy is established pursuant to provisions of Standing
Order 216 (5). Under the provisions of Standing Order 216 (5) the Committee is
mandated to inter alia:

(i) To investigate, inquire into, and report on all matters relating to the mandate,
management, activities, administration, operations and estimates of the assigned
ministries and departments;

(i) To study the programme and policy objectives of ministries and departments and
the effectiveness of the implementation.

(iii) To study and review all legislation referred to it;

(iv)To study, assess and analyse the relative success of the ministries and departments
as measured by the results obtained as compared with their stated objectives;

(v) To investigate and inquire into all matters relating to the assigned ministries and
departments as they may deem necessary and as may be referred to them by the
House;

(vi)To vet and report on all appointments where the Constitution or any law requires
the National Assembly to approve, except those under Standing Order 204
(Committee on Appointments); and

(vii) Make reports and recommendations to the House as often as possible, including
recommendation of proposed legislation.

The Departmental Committee on Energy oversees the performance of the following State
departments:-

(i) Energy, and
(ii) Petroleum.



1.2  Composition of the Committee

The Committee comprises the following Members-

The Hon. David Gikaria, M.P.
The Hon. (Dr.) Robert Pukose, M.
The Hon. Cecily Mbarire, M.P.

The Hon. Joseph Wathigo Manje,
The Hon. Lemanken Aramat, M.P.
The Hon. Oscar Sudi, Kipchumba,
The Hon. (Eng.) Vincent Musyoka

VPNV A WN

- Chairperson
P. - Vice Chairperson

The Hon. Ekomwa Lomenen James, M.P.

M.P.

M.P.
Musau, M.P.

. The Hon. Amina Gedow Hassan, M.P

10. The Hon. Abdikhaim Osman Mohamed, M.P

11. The Hon. Clement Muturi Kigano,
12. The Hon. Elisha Odhiambo, MP
13. The Hon. Elsie Muhanda, MP

M.P.

14. The Hon. Gitau Faith Wairimu, M.P.
15. The Hon. Julius Musili Mawathe, MP

16. The Hon. Ken Chonga, MP

17. The Hon. Tindi Nicholas Mwale, MP

18. The Hon. Walter Owino, MP
19. The Hon. Mohammed Ali Lokiro,

1.2.1 Committee Secretariat

MP

The Committee is resourced with the following technical staff, representing the Office of

the Clerk;

Mr. Benjamin Magut -
Mr. Douglas Katho -
MEs. Brigita Mati -
Ms. Jemimah Waigwa -
. Eugene Apaa -
Mr. Moge Abdinasir -
Mr. Joseph Okong’'o -
Mr. John Ng'ang’a -
MEs. Sheila Chebotibin -

0PNV A WN =
<

First Clerk Assistant—Lead Clerk
Third Clerk Assistant

Legal Counsel

Legal Counsel

Research Officer

Fiscal Analyst

Media Relations Officer

Audio Recording Officer
Sergent at Arms
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1.3 Consideration of the Petroleum (Exploration, Development and Production) Bill,
2017

Hon. Speaker,

The Petroleum (Exploration, Development and Production) Bill, 2017 underwent the first
reading on 14 February, 2018 and thereafter committed to the Committee on Energy as
provided for in the Standing order 127(1).

Pursuant to Article 118(b) of the Constitution of Kenya 2010 and National Assembly
Standing Order 127(3), which require public participation and involvement in the
legislative and other business of Parliament and its Committees, a notification was placed
in the mainstream print media on 22" February, 2018 informing the public that the
Committee was considering the Energy Bill, 2017 and inviting them to submit any
representation they might have on the Bill.

Hon. Speaker,

The Committee received written memoranda and held meetings with the officials from
the Ministry of Petroleum and Mining to consider pertinent issues that the Bill was
seeking to address. Among the stakeholders the Committee received written memoranda
are:

1) Ministry of Petroleum and Mining

The Ministry is responsible for policy formulation in the; the contracting, exploration and
development of petroleum together with production of petroleum discovered within the
licensed petroleum exploration blocks, regulation of the midstream and downstream
petroleum sector.

The Ministry's presentation included proposals to amend the bill by moving the whole of
Part V of the Energy Bill, 2017 to the Petroleum (Exploration, Development and
Production) Bill, 2017. Part V of the Energy Bill, 2017 deals with the provisions on
Midstream and Downstream petroleum sector which ideally should be in the Petroleum
(Exploration, Development and Production) Bill, 2017.



2) Council of Governors-COG

The COG is an inter-governmental body established under Section 19 of the inter-
governmental Act. Its mandate is to provide a platform for a coordinated action
approach between the two levels of governments.

The submissions from COG address the need to provide an effective and meaningful
consultation framework between the two levels of governments on matters related to
exploration of petroleum resources e.g. crude oil. Secondly, it reiterates the need for
deletion of the "cap" provisions in the Bill related to the county governments and local
community share of revenues arising from exploration of energy resources.

3) Kenya Private Sector Association-KEPSA

KEPSA is the apex body of the private sector which focuses on advocacy on behalf of the
private sector in respect to high level national cross-cutting issues.

KEPSA submissions are focused on proposing amendments expected to help nature an
appropriate governance and institutional framework that shall guarantee a predictable
investment climate in the capital intensive petroleum sector, provisions to consolidate
licenses/permits to improve ease of doing business in Kenya and review of penalties
regime in the Bill to provide for a penalty ceiling not the penalty floor as currently in the
Bill among other submissions.

4) Kenya Oil and Gas Association-KOGA

KOGA is an association established in 2012, whose membership comprises of industry
players in the upstream oil and gas sector. The objective of the association is to create
awareness on the upstream oil and gas industry. KOGA's proposed amendments seek to
reduce/consolidate the many statutory licenses created in the Bill and provide for
transitional and savings clauses that are geared at ensuring a predictable business climate
for the sector among other submissions.

5) The Natural Justice

The Natural Justice is non-profit making organization that comprises of community
lawyers who specialize in conducting comprehensive research on environmental &
human rights matters to enable their engagement in key national and international



process. They offer support to communities impacted by every increasing demand of
land and natural resources.

The organization's submissions are geared at; enhancing the provisions on protection of
community rights on natural resources, enhancing the public participation aspect on
several process as provided in the Bill, providing for alignment of this Bill with Mining
Act, 2016 when necessary and finally providing for strict compliance with protection of
environment.

6) Turkana County Assembly and Turkana County Government

Turkana County government's submissions seek to address; the definition of a "local
community”. county's reservation to the formula to be used to manage sharing of
revenues in particular the need to delete the proposed "caps" proviso in revenue sharing
framework between National, County government and local communities, enhancement
of the share of revenue meant for local community from current 5% to 10%, review of
provision on local content in the Bill and provision meant to enhance the involvement of
the county governments on such processes like approval of Field Development Plan
(FDP) and Decommissioning process among other submissions.

7) African Centre for Technology Studies-ACTS

This is an intergovernmental non-profit organization founded in 1988 by Prof. Caletous
Juma to promote policy-oriented research on science and technology in development
that is sustainable to the economy, society and environment. ACTS submitted that the
Bill must provide for promotion of domestic capabilities by promotion of local actors,
building strong innovation systems, building of industrial manufacturing base and focus
on research.

8) Conservation Alliance of Kenya (Kenya Society of East Africa on Wildlife)

This is a limited liability membership organization registered in Kenya as an umbrella
body to advance the preservation, protection and management of wildlife and its
habitats.

In its submissions, the Alliance proposes amendments to section 206(1) to exempt
protected areas from being used to host oil infrastructure facilities. These protected areas
include forests, rivers, parks, government properties, streets, canals etc. Secondly, the
Alliance proposes the introduction of new clauses in the Bill to entrench the provisions of
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Hon. Speaker,

While conducting public participation in the above mentioned counties the Committee made the
following observations:-

(i) Communities emphasized the need to have provisions of the Bill dealing with the local
content expounded to address the needs of the locals where natural resources is being
explored.

(ii) On Community land, the County Assembly of Turkana was of the opinion that, while it is
desirable that the contractor notifies the Cabinet Secretary of the need to set apart land for
purposes of upstream petroleum operations, it is of best interest that the County
Government (as the body constitutionally mandated to hold community land in trust on
behalf of the communities) and the local community be involved in the process.

(iii)It was of the opinion of the Communities that the bill ought to state expressly that the
membership of the Advisory Committee and the Upstream Petroleum Authority ought to
include representatives from counties where petroleum production is taking place.

(iv)The Communities recommended that as an alternative to the capping of revenues
allocated to the county government as stated in Section 85(2) of the Bill, the law instead
create a sovereign or stabilization wealth fund to safeguard counties and communities
from the volatility of commodity prices.
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1.4  Adoption of the Report
We the members of the Departmental Committee on Energy have pursuant to Standing Order
199 adopted this Report on the Petroleum (Exploration, Development and Production) Bill, 2017
and affix our signatures to affirm our approval and confirm
authenticity today Thursday 5™ April, 2018:-

its accuracy, validity and

1. The Hon. David Gikaria, M.P. -Chairperson .7 (’ ......... gos
2. The Hon. (Dr.) Robert Pukose, M.P. - Vice Chair,.we | AN S ——
3. The Hon. Cecily Mbarire, M.P. [f\...\.. . @\_,;:YQ—QW/

4. The Hon. Ekomwa Lomenen James, M.P. e [

5. The Hon. Joseph Wathigo Manje, M.P. LA e eneeenes
6. The Hon. Lemanken Aramat, M.P.  ...T7> N ...
7. The Hon. Oscar Sudi, Kipchumba, M.P.
8. The Hon.(Eng.) Vincent Musyoka Musau, M.P. ,,,:Ei:;,, N d
9. The Hon. Amina Gedow Hassan, M.P

10. The Hon. Abdikhaim Osman Mohamed, M.P

11. The Hon. Clement Muturi Kigano, M.P.
12. The Hon. Elisha Odhiambo, MP

13. The Hon. Elsie Muhanda, MP

14. The Hon. Gitau Faith Wairimu, M.P.
15. The Hon. Julius Musili Mawathe, MP
16. The Hon. Ken Chonga, MP

17. The Hon. Tindi Nicholas Mwale, MP
18. The Hon. Walter Owino, MP

19. The Hon. Mohammed Ali Lokiro, MP oo

12



1.5  Acknowledgment

Hon. Speaker,

The Committee wishes to sincerely thank the Offices of the Speaker and the Clerk of the
National Assembly for the support and services extended to the Members to enable the
Committee complete this report within the given timelines.

I am grateful for the Members of the Committee whose support enabled the Committee to
accomplish this task. Special thanks to the Secretariat for their technical support during the
compilation of the report.

On behalf of the Committee, and pursuant to Standing Order No. 127 (4) of the National
Assembly, It my honor and privilege to present the Committee Report on the Petroleum
(Exploration, Devejopment and Production) Bill, 2017 to House for consideration and adoption.

Hon. David Gikaria, M.P

CHAIRMAN DEPARTMENTAL COMMITTEE ON ENERGY

DATE‘QF\ ‘}%\ &
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2.0 Consideration of the Petroleum (Exploration, Development and
Production) Bill, 2017

2.1 Background
Hon. Speaker,

The Ministry of Petroleum and mining is responsible for policy formulation in the; exploration,
development and sustainable use of energy sources; Rural electrification program; Renewable
Energy promotion & development; Energy regulation, security & conservation and Fossil fuel
exploration and Development.

Currently the sector is guided by among other legislation, the Energy Act, 2006, Geothermal
Resources Act, 1982, Kenya Energy Generation Company Act-Cap 486, Kenya Power and
Lighting Act -Cap 486, Kenya Electricity Transmission Company Act, Rural Electrification
Authority Act, Energy Regulation Commission Act 2006. These legislations provides for the
management, development, conservation, exploitation and utilization of the energy resources

2.2  Committal of the Petroleum (Exploration, Development and Production) Bill,
2017

Hon. Speaker,

The Petroleum (Exploration, Development and Production) Bill, 2017 underwent first reading on
14™ February, 2018 and thereafter committed to the Committee on Energy as provided for in the
Standing order 127(1).

However, while the Committee was considering the Bill it become apparent that the time
provided to consider the Bill as per the Standing orders (S.0 127 (5) would not be enough for
Committee to adequately engage the Public through the public hearings and therefore the
Committee sought from the Speaker an extension of the period to consider the Bill by another 21
days which was granted by the House on Tuesday 13" March, 2018.

2.3  Objectives of the Bill
The Bill seeks to provide a framework for the contracting, exploration and development of
petroleum together with production of petroleum discovered within the licensed petroleum

exploration blocks. The Bill also provides a framework for cessation of upstream petroleum
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upstream petroleum operations. The Bill proposes to repeal the Petroleum (Exploration
and Production) Chapter 308 of the Laws of Kenya while

The Bills consist of the following parts-

Part |- deals with preliminary issues such as definition of terms as used in the Bill, scope of
the Bill and supremacy of the Bill on matters relating to upstream petroleum operations

Part 1l- deals with the National Upstream Petroleum Policy and Plan. This part provides
that the Cabinet Secretary shall develop, publish and review upstream strategic plan. This
part places the obligation on the National Government to create a conducive
environment for upstream petroleum operations.

Part lll- deals with petroleum institutions. This part details the powers and functions of
the Cabinet Secretary, National Upstream Petroleum Advisory Committee and Upstream
Petroleum Regulatory Authority.

Part IV- deals with upstream petroleum rights and management of petroleum resources.
This part vest all petroleum existing in its natural condition on the National Government
in trust for people of Kenya.

Part V - deals with information and reporting. This part provides for the report
requirement of the contractor and information that may be required by the Cabinet
Secretary. The part also provides for offences relating to refusal to provide information
and furnishing of false information to the Cabinet Secretary or Authority.

Part VI - deals with local content and training. Local content has been defined to mean
the added value brought to the Kenyan economy form petroleum related activities
through systematic development of national capacity and capabilities and investment in
developing and procuring locally available work force, services and supplies, for sharing
of accruing benefits.

Part VII - deals with payment and revenues. This part obligates all contractors to pay all
relevant fees and levies as may be prescribed in the petroleum agreement and any other
relevant legislation. This part also provides that all payments due National government
under the Bill shall be made using international acceptable and freely convertible
currency. Further, it provides that profit derived from upstream operations shall be
shared between the contractor and National government.
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Part VIII- deals with environment, health and safety in upstream petroleum operations.
The part obligates all contractors to comply with all environment, health, safety and
maritime laws in upstream petroleum operations. This part further prohibits venting and
flaring of oil and natural gas except with authorization of the authority and National
government agency responsible for environment during production ,testing or for
emergency reasons.

Part IX - deals with use of land in upstream petroleum operations
Part X - deals with miscellaneous provisions

Part Xl - deals with repeals, savings and transitional provisions

2.4  Public Participation
Hon. Speaker,

Article 118(1) (b) of the Constitution of Kenya, 2010 provides that “Parliament shall
facilitate public participation and involvement in the legislation and other business of the
Parliament and its Committees.” Standing Order 127(3) of the National Assembly
Standing Orders provides that “the Committee to which a Bill is committed shall facilitate
public participation and shall take into account the views and recommendations of the
public when the committee makes its report to the House.”

Arising from the foregoing the Committees, placed a notification in the two mainstream
print media on 22" February, 2018 informing the public that the Committee was
considering the Petroleum (Exploration, Development and Production) Bill, 2017 and
invited them to submit any representation they might have on the Bill.

The Committee received written memoranda and submissions from a total of 10
organizations/individuals for which the Committee proceeded to consider. The written
submissions were received from the following organizations/individuals:-

1) Council of Governors-COG

2) Kenya Private Sector Association-KEPSA

3) Kenya Oil and Gas Association-KOGA

4) The Natural Justice

5) Turkana County Assembly and Turkana County Government
6) Keekonyokie Community (Narok County)
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7)
8)
9)

African Centre for Technology Studies-ACTS
Conservation Alliance of Kenya (Kenya Society of East Africa on Wildlife)
Turkana University and College students association

10) Nakuru & Narok County Governments

Hon. Speaker,

In addition to receiving the written memoranda from the stakeholders, the Committee
held public hearings in the counties mentioned below to receive oral submissions from
general public and whose report are annexed to this report.

1)

2)
3)
4)
3)
6)

Turkana County ( Turkana East, Turkana South and Turkana Central sub
counties)

Nakuru County (Menengai, Bahati, Nakuru County Assembly, Naivasha)
Narok County (Suswa ward)

Muranga County (Mathioya Constituency)

Nairobi County (County Hall-Parliament Buildings)

Lamu County (Kwasasi, Pate and Lamu Fort Hall)

Hon. Speaker,

The Committee held meetings with the Ministry of Energy and several stakeholders to
deliberate on pertinent issues that the Bill was seeking to address. Among the
stakeholders are:-

1)
2)
3)
4)
5)
6)
7)
8)
9)

Council of Governors-COG

Kenya Private Sector Association-KEPSA

Kenya Oil and Gas Association-KOGA

The Natural Justice

Turkana County Government and Turkana County Assembly

County Government of Nakuru and Narok

Association of Oil & Gas Transporters

African Centre for Technology Studies-ACTS

Conservation Alliance of Kenya (Kenya Society of East Africa on Wildlife)

10) Nature Kenya
11) Oil & Gas Contractors Association of Kenya

17



3.0 Submissions by Stakeholders on Bill, 2017

3.1  Submission by Council of Governors
CLAUSE | CURRENT PROVISION ON | PROPOSED AMENDMENT RATIONALE
PETROLEUM BILL, 2017
Clause 2 Insert the following definitions

Interpretation

“development and production
sharing contract” means a
production sharing contract
pursuant to which a contractor
is granted an exclusive right to
develop and produce from a
Field including drilling wells,
entry of wells, servicing of
wells and construction of
related facilities pursuant to a
Field Development Program.

“exploration and production
sharing contract” means a
Production Sharing Contract
pursuant to which a contractor
is granted an exclusive right to
explore for Petroleum and, in

the event of Commercial
Discovery from a Field, to
develop and produce
Petroleum from the Field
pursuant to a Field

Development Program.

The Act provides for a
petroleum agreement as
the general term for (1)

production sharing
agreement (2)
concession  agreement
and (3) service
contracts

For the production

sharing agreements, it
should include separate
definitions

The underpinning for
the Act is the attraction
of legitimate investment
to identify and exploit
commercial discoveries.
More legal guidance
will ensure attraction
and management of
commerciality.

Scope of the Act

(1) This Act shall apply to
all  upstream petroleum
operations being carried
out in Kenya.

(2) The scope of this Act
shall not include midstream
or downstream petroleum
operations.

Delete sub clause (1) and
substitute with the following
new clause-

This Act shall apply to all
upstream petroleum
operations including-

a) legal aspects of the
upstream petroleum sector
being carried out in Kenya;

b) institutional  arrangements

There is need to include
a clear statement on the
purpose and intent of
the Act. The Act should
set out the governance
framework for the
entire sector. The
proposed amendments
will streamline the Act
to focus on key issues.
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Subject to this Act, and in
accordance with the

terms and conditions of a
petroleum agreement, the
National government may
authorize a contractor to
engage in upstream
petroleum operations
within a specified area.

accordance with the

terms and conditions of a
petroleum agreement, the
National = government, in
consultation with the relevant
county government, may
authorize a contractor to
engage in upstream petroleum
operations within a specified
area.

CLAUSE | CURRENT PROVISION ON | PROPOSED AMENDMENT RATIONALE
PETROLEUM BILL, 2017
, regulating the sector;
c) Kenya’s non-renewable
petroleum resources; and
d) Benefit sharing of
commercial development of
petroleum resources.

5 National upstream | Insert the words “County | The implementation of
petroleum policy Governments” this  policy including
The Cabinet Secretary shall | The Cabinet Secretary shall | functions of natural
ensure that relevant | ensure that county | resource  management
stakeholders participate | governments and relevant | and county public land
effectively in the making of | stakeholders participate | is by the county
the national policy on | effectively in the making of the | government; therefore
upstream petroleum | national policy on upstream | it is important for these
operations. petroleum operations. county governments to

be involved as partners
in the policy
formulation process.

6 Clause 6(3) Insert the words “County | The implementation of
National upstream | Governments” this these Regulations
petroleum strategy The Cabinet Secretary shall, in [ will  be done in
The Cabinet Secretary shall | consultation ~ with  county | consultation with
prescribe  Regulations in | governments, prescribe | county governments
relation to the content and | Regulations in relation to the | therefore they should
timelines for the | content and timelines for the | be involved in the
preparation of the | preparation of the upstream | formulation of the
upstream petroleum | petroleum strategic plan. Regulations.
strategic plan

8 Clause 8(4) Insert the words “County | Consultation of county
Conduct of  upstream | Governments” governments will
operations Subject to this Act, and in | ensure that the County

Governments are aware
of the contractor’s
activities and can offer
support to ensure that
his/her activities do not
interfere adversely with
the infrastructure and
environment of the
particular county
government.
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CLAUSE | CURRENT PROVISION ON | PROPOSED AMENDMENT RATIONALE
PETROLEUM BILL, 2017

8 Clause 8(5) Notwithstanding the | This will ensure
Conduct  of  upstream | provisions of this section, the | coordinated efforts in
operations national  government, in | implementing the
Notwithstanding the | consultation with the relevant | shared  functions by
provisions of this Clause, | county  government, may | both levels of
the grant to any person, other | government including
"national government may | than the contractor, a permit | land, energy  and
grant to any person, other | for the prospecting and mining | natural resources.
than the contractor, a|of minerals or other natural
permit for the prospecting | resources other than
and mining of minerals or | petroleum or the conduct of
other  natural resources | operations other than
other than petroleum or | upstream petroleum
the conduct of operations | operations within an area
other than upstream | covered by a petroleum
petroleum agreement.
operations within an area
covered by a petroleum
agreement

9 Promotion of upstream |In its effort to promote | Under  Article 63,
petroleum upstream petroleum | County government are
9(3) operations and investments, | in charge of community

the national government in |land held in trust for
consultation  with  county | the communities which
governments shall facilitate | might be having oil
access to land for exploration | minerals for exploration
activities in accordance with | and they should be
the Constitution and any other | consulted in the
written law reclaiming of that land
for exploration.

15 Clause 15 The functions of the Authority | The implementation of
Functions of the Authority | shall be to- these guidelines will be
The functions of the|(t) develop guidelines, in | by County
Authority shall be to- consultation  with  county | Governments under
(t) develop guidelines, in | governments and other | Fourth Schedule of the
consultation  with  other | statutory authorities, in | Constitution therefore
statutory  authorities, in | relation to the implementation County  governments
relation to the | of treaties, conventions or | need to be consulted in
implementation of treaties, | protocols affecting the | their formulation.
conventions or protocols | upstream  petroleum  sector
affecting  the  upstream | that have been ratified by | If these functions are

petroleum sector

Kenya.

lacking in the Bill, there
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CLAUSE

CURRENT PROVISION ON
PETROLEUM BILL, 2017

PROPOSED AMENDMENT

RATIONALE

Insert paragraph (da)

Include:

(d) Collect, maintain
upstream data, assess field
development plans, verify the
recovery cost of oil and gas
due to the parties, audit
contractors for cost recovery,
monitor compliance and their
trade practice to ensure
competition and fair practice

will be a question on
who will have the
mandate to verify the
cost given by the
contractor.

17

Clause 17
Board of directors of the
Authority

Insert new subparagraph (iii)
(ili) a representative of the
Council Governors

Energy being a
concurrent function it is
prudent  that a
representative from the
Council of Governors
be a member of the
Upstream  Regulatory
Authority

37

Clause 37

National Data Centre.

The Authority shall establish
a national data centre
which shall be used for the
storage, analysis,
interpretation, and
management of petroleum
data and information from
sedimentary basins and
field operations.

Insert the words:

The Authority shall establish a
national data centre which
shall be used for the storage
(including storage of cores and
samples, geoscience, spatial
and other critical data),
analysis, interpretation, and
management of petroleum
data and information from
sedimentary basins and field
operations.

These provisions will
stresses the need of
National Data Centre is
sufficiently reflected.

There is also need for
more information on
how petroleum rights
and resources will be
reported on, managed
and assessed for
commerciality. It may
be useful to specify
which petroleum
resources management
system will be used
(i.e., in line with the
Society of Petroleum
Engineers, PRMS).
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CLAUSE | CURRENT PROVISION ON | PROPOSED AMENDMENT RATIONALE
PETROLEUM BILL, 2017

42 Clause 42(1) For the purposes of this Act, | This is important to
Constitution of blocks the Cabinet Secretary after | ensure consultative
For the purposes of this | consultation with the Advisory | process of mapping out
Act, the Cabinet Secretary | Committee may by notice in | Kenya into specific co-
may, by notice in the|the divide Kenya audits | ordinates.

Gazette, divide Kenya and | continental shelf into
its continental shelf into | numbered areas which shall be
numbered areas which shall | defined by specific
be defined by specific | geographical co-ordinates, and
geographical co-ordinates, | each area shall be described as
and each area shall be |a"block".

described as a "block”".

45 Clause 45 The Act refers to | Review and revise the
Negotiation, “application”, “bidding | details on
award and execution of | rounds”, and “direct | bidding/guidance on
petroleum agreements. negotiations™ but is silent on | the award of petroleum

processes, how it will be |rights. Very specific

determined whether bidding
or not, etc. More clarity is
required.

information is the crux
of how rights will be
awarded, more detail
that clearly explains key
aspects is needed, i.e.

a) eligibility;

b) remove use of the
term “petroleum
agreement” and state
the precise name of
the agreement and
how those rights may
be obtained;

¢) application;

d) bidding process (i.e.,
site visits, short lists,
rounds);

e) direct
and

negotiation;

f) overlapping areas.
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51

Clause 51(1)

Operational permit

A contractor who intends
to conduct upstream
Operational petroleum
operations shall apply to
the  Authority for an
operational permit.

A contractor who intends to
conduct upstream Operational
petroleum operations shall
apply to the Authority for an
operational permit and notify
the relevant county
government.

As a result of County
Governments in land,
environment,
infrastructure and
public  works, they
should be consulted or
notified  during the
issuance of operational
permits to contractors.

51

Clause 51(8)

Operational permit

The Authority, in
collaboration ~ with  the
contractor and any other
relevant stakeholder, shall
give the local community in
a place where upstream
petroleum operations are
to be permitted adequate
opportunity to participate
in the process of reviewing
and awarding  permits
under this Act.

The Authority, in
collaboration with the
relevant county government,
the contractor and any other
relevant stakeholder, shall give
the local community in a place
where upstream petroleum
operations are to be permitted
adequate  opportunity  to
participate in the process of
reviewing and  awarding
permits under this Act.

Under the  Fourth
Schedule of the
Constitution,  County
Governments have a
role in ensuring and
coordinating
participation of
communities in
governance at the local
level therefore should
be consulted in the
participation process
with communities
before awarding of
these operational
permits.

55

Clause55 (1)
Notification
abandonment
A contractor shall give the
Authority notice of thirty
days where the contractor
intends to abandon a well.

prior to

A contractor shall give the
Authority and County
Government notice of thirty
days where the contractor
intends to abandon a well.

This is in accordance
with the role of County
Governments in the
protection of the
environment and other
natural resources.

56

Clause 56(3)

Surrender of blocks

Where a contractor intends
to partially surrender a
block, that contractor shall
submit to the Cabinet
Secretary and the Authority
the geological and
geophysical data in relation
to the block.

Where a contractor intends to
partially surrender a block,
that contractor shall submit to
the Cabinet Secretary, the
relevant County Government
and the  Authority the
geological and geophysical
data in relation to the block.

County  Governments
have a role and should
be consulted in line
with  their role of
county physical and
spatial planning
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o9 Clause59 A contractor shall apply to the | This is in line with the
Petroleum production Authority and notify the | functions of county
A contractor shall apply to | relevant County Government governments in
the  Authority for a|for a Petroleum production | infrastructure and
Petroleum production | permit and the application | environment
permit and the application | shall be accompanied | protection.
shall be  accompanied | production.
production.

67 Clause 67(8) The management of the | This is in line with the
Decommissioning funds decommissioning fund shall be | functions of county
The management of the |done by a committee governments in
decommissioning fund shall | consisting of representatives of | environment
be done by a committee | the National Government, protection.
consisting of representatives | County Government and the
of the National | contractor, in such manner as
Government and the |may be  prescribed by
contractor, in such manner | regulations.
as may be prescribed by
regulations.

70 Clause70 Where a production permit | This is in line with the

Removal of property by
contractor

Where a production permit
has  been  surrendered,
expired, or has been
relinquished by a
contractor, the Authority
shall by notice in writing
served on the contractor,
direct the contractor to
remove from the area
which was subject to the
production permit  all
property brought into that
area by any person who
was engage or concern
with upstream petroleum
operations

has been surrendered, expired,
or has been relinquished by a
contractor, the Authority shall
by notice in writing served on
the contractor and copied to
the relevant County
Government, direct the
contractor to remove from the
area which was subject to the
production permit all property
brought into that area by any
person who was engage or
concern with upstream
petroleum operations

County government
function in
environmental

protection and

conservation
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74 Clause 74 It shall be the duty of every | This is to assist the
Contractor to  furnish | contractor to furnish the | relevant County
information Cabinet Secretary," the | Government know
It shall be the duty of every | relevant County Government" | what is happening in
contractor to furnish the | and the Authority as the case | their county and offer
Cabinet Secretary and the | may be at such times and in | assistance where
Authority as the case may | such form and manner, such | needed.
be at such times and in such | information as the Cabinet
form and manner, such | Secretary and the Authority
information as the Cabinet | may in writing require.
Secretary and the Authority
may in writing require.
77 Part IV Insert new 77 (1) (d) set aside
Local Content and Training | twenty per cent of the work
program on local content for
local communities.
85 Clause 85 (3) Delete sub clause 3 and | The current provision

Sharing petroleum resource
The local community's
share shall be equivalent to
five  percent of the
Government's share and
shall be payable to a trust
fund managed by a board
of trustees established

by the county government
in consultation with the
local

community:

Provided that the amount
allocated in accordance
with this subsection shall
not exceed one-quarter of
the amount allocated to the
county government by
Parliament in the financial
year under consideration.

substitute therefor with the
following new clause-

The local community's share
shall be equivalent to ten (10)
percent of the Government's
share and shall be payable to a
trust fund managed by a
board of trustees established
by the county government in
consultation with the local
community.

undermines the objects
of devolution under
Article 174 of the
Constitution on the
right to  recognize
communities managing
their own affairs and
ensuring equitable
sharing of national and
local resources in
Kenya.

This also violates the
object on the rights of
the host communities
receiving an equitable
share of the natural
resources. This alleged

inability to manage
their own affairs s
therefore

unconstitutional.
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If the petroleum
revenue is estimated at
100billion, the  Bill
provides that Counties
are allocated 20%and
the local community
5% respectively. This
means that Counties
will get 20 billion and
the Community
Sbillion.

However, in the event
that the National
Assembly proposes that
community share 5%
should not exceed a
quarter of the Counties
equitable share then this
would be unacceptable.
This is based on the fact
that Counties equitable
share is prorated on
various parameters
across 47  counties
which  the  benefit
sharing formula does
not consider including
land area, population,
fiscal responsibility.

87

Clause 87

Waste Management

A person contracted by the
contractor under subsection
(2) shall not carry out those
activities without being
registered and licensed by
the National Government
agency responsible for
environment and any other
relevant National
Government entity.

A person contracted by the
contractor under subsection
(2) shall not carry out those
activities without being
registered and licensed by the
National Government agency
responsible for environment
and any other relevant
National and County
Government entity.

This is in line with the
functions of county
government in
environment
protection.
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89

Clause 89(1)
Venting and flaring of
natural gas.

A contractor shall not vent
or flare natural gas

in the course of the conduct
of upstream petroleum
operations except with the
prior authorization of the
Authority in consultation
with the National
Government agency
responsible for
environment safety
and another  National
Government entity

and

A contractor shall not vent or
flare natural gas

in the course of the conduct of
upstream petroleum
operations except with the
prior authorization of the
Authority in consultation with
the National Government
agency responsible for
environment and safety and
another National and County
Government entity.

This is in line with the
functions of county
government in
environment
protection.

96

Clause 96

Disaster

Preparedness  prevention
and management unit.

(1) The Cabinet Secretary
shall establish a disaster
preparedness,  prevention
and management  unit
within the Ministry to co-
ordinate response to
accidents, disasters and
other emergencies that may
occur  within  upstream
petroleum operations.

(2) The disaster
preparedness,  prevention
and management unit shall

(1) The Cabinet Secretary shall
establish a disaster
preparedness, prevention and
management unit within the
Ministry to co-ordinate
response to accidents disasters
and other emergencies that
may occur within upstream
petroleum operations.

(2) The disaster preparedness,
prevention and management
unit shall collaborate with the
National Disaster Operations
Centre, County Governments
and other relevant institutions
to ensure a timely response

collaborate with the | and emergency preparedness
National Disaster | Resource sharing.
Operations Centre  and

other relevant institutions

to ensure a timely response

and emergency

preparedness resource

sharing.

Under the

of

Fourth
Schedule the
Constitution, disaster
management is a
function of both the
national and county
governments.
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3.2 Submission by Turkana County Assembly
2 “local community” means a | “local community” means a | Communities in most
people living in a sub- | consciously distinct and | counties enjoy social,
county within which a | organized group of users of | economic and cultural
petroleum resource under | land who are citizens of Kenya | bonds that go beyond
this Act is situated and are | and share any of the following | the administrative
affected by the exploitation | attributes— constructs of  “sub-
of that petroleum resource; counties”. By seeking to
() common ancestry; allocate  benefits to
(b) similar culture or unique | communities on the
mode of livelihood: basis of artificial
) ) administrative units, this
(c) socio-economic or other | |, is likely to disrupt
similar common interest; and upset relationships
(d) geographical space; that have existed for
decades  before oil
(e) ecological space; or exploration. It poses
(f) ethnicity, the risk of sowing
economic  imbalances
restricted to a sub- county | that could disrupt the
or counties within which a cohesiveness of
petroleum resource under this | communities living in
Act is situated and are affected | Counties that will be
by the exploitation of that | hard to reverse.
petroleum resource; Petroleum resources can
be found in blocks that
bestride more than one
sub-County or even
County.
12 Establishment of Upstream | Insert new paragraph (j) | To ensure adequate

Petroleum
Committee

Advisory

immediately after paragraph
(i)-

() a
Council
county
substantive
operations

representative of the
Governors from a
undertaking
petroleum

representation from the
county governments
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17 Clause 17 Insert new subparagraph (iii) To ensure adequate
Board of Directors of the | (iii) a representative of the | representation from the
Authority Council Governors from a | county governments
county undertaking
substantive petroleum
operations
58 Clause 58 Insert the following sub-clause
(3) Parliament shall, in |immediately after sub-clause
carrying out its obligation | (3)-
under  sub-section (2), | “(3A) upon submission of the
undertake public | field development plan, the
participation. Authority shall consult with
the relevant county
government where petroleum
resource is to be developed.”
85 Clause 85 (3) Delete proviso The notion of capping
Sharing petroleum resource contradicts the
transformative potential
of devolution of power
and resources to the
counties and the lowest
levels of governance.
This aspiration has been
reiterated by the
Government through its
Vision 2030 and Big
Four priorities, whose
achievement will be
realized at the local
levels.
85 Clause 85 (4) Insert the words “including the | To safeguard counties

Sharing petroleum resource

establishment of a sovereign
wealth  fund” immediately
after the words utilization of
funds”

Insert the following new sub
clause (5) immediately after
(4)-

(5) The fund created under

and communities from
the volatility of
commodity prices.
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Section 85(4) shall comprise
of-
(i) a percentage of the county

revenue share as
determined by the
respective county

government’s; and

(ii) all funds allocated to the
county government and
the community that are
not utilized in the financial
year.

2 Definition of local content | By deleting the definition of | The amendment should
local content and substituting | mirror the definition set
therefor the following new | out in the local content
term- Bill, 2016
“local content” means
maximizing the level of usage
of local goods and services,
people, businesses and
financing;”

8 Conduct of Upstream Insert a definition in the | National Oil

Petroleum Operations section to read as: Corporation of Kenya is

(3) The national already the established

government may conduct (3A) In this section “national | National Oil Company

upstream petroleum oil company” means the | having been established

operations either— National Oil Corporation of | in 1981. The

) Kenya Corporation has

(a) onits own through undertaken  extensive

the national oil work - the

companys development of the

(b) through upstream beginning

contractors in with the demarcation

accordance  with of the blocks. The

petroleum Corporation is currently

agreements; or undertaking exploration

() as may B aFtivities in Block I‘4T

prescribed by this aimed  at dgveloplr}g

Act or any other local _capacnty in
written law. exploration
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development and
production of oil. The
Corporation has also
been the custodian and
manager of Data and is
currently running the
National Data Centre.

37 Clause 37 The Bill be amended by | The current provision

National Data Centre deleting clause 37 and | implies that there is no
substituting therefor the | National Data Centre in
following new clause- place as yet whereas
National Oil
“37. The Authority shall Corporation hiis
oversee the operations of the already installed a
national data centre which | National Data Centre
shall be used for the storage, | that is fully operational.
analysis, interpretation, and
management of petroleum
data and information from
sedimentary basins and field
operations.”

80 Section 80 (3): Payments | Inserting the following new | To ensure that the
and Revenues subclause immediately after | Government gets
(3) Taxes, profit petroleum | subclause (3) proper value for its
and royalties from | (3) The National Qil | share of profit
upstream petroleum | Corporation of Kenya shall be | petroleum, the
operations shall be | the = Government  agency | Government should
collected in accordance | responsible for marketing and | receive and sell its own
with the relevant tax laws | selling Profit Petroleum and | share through its
and accounts provided to | the proceeds realised shall be | appointed agent.
the National Government | payable to the Central Bank of | Governments have
agency responsible  for | Kenya and accounts provided | since moved away from

collection of taxes in the
manner it prescribes.”

to the National Treasury.

the situation where the
operator would sell the
profit petroleum on
behalf of the
Governments as this has
resulted in losses either
from under accounting

or the operators
demanding a huge
agency fee. National
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Oil  companies now
handle this role on
behalf of Government.

85

(4)

By deleting subclause (4) and
substituting ~ therefor  the
following new subclause-
(4) The respective county
government shall legislate on-
(i) the establishment of the
board of ' trustees and
the, prudent utilization
of the funds received
under this section for
the benefit of present
and future generation;
(ii) mechanism of
appointing and
removal from office
members of the Board
of trustees including
minimum qualifications,
representation as
provided for under the
Constitution; and
(ili)mechanisms to check
on the usage of the
funds.

The oil resource has
currently been
discovered in Turkana.
However exploration is
ongoing in other areas.
It is therefore
imperative that the
Management of the
community revenue
share is uniform across
the country to forestall
misuse of funds and
ensure that the resource
benefits the local
community.

96

The Bill be amended by
inserting a new subclause
immediately after subclause
(3)-

(4) The disaster preparedness,
prevention and management
unit shall in liaison with the
Contractor carry out public
awareness and sensitization
forums for local communities
resident in areas surrounding
ongoing Upstream Operations.

It is important that the
local community s
aware of the role of the
disaster  preparedness,
prevention and
management unit and
how the community
can benefit from it.
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34 Submission by the Natural Justice Kenya and KCSPOG

9 Promotion of wupstream | (3) In its effort to promote | proposal to include the
petroleum upstream petroleum | Ministry  of  Land,
(3) In its effort to promote | operations and investments, | National Land
upstream petroleum | the  national  government | Commission and the
operations and | through the Ministry in charge | Council of Governors in
investments, the national | of land, the National Land | facilitating access to
government shall facilitate | Commission and the Council | land as they have the
access to  land for | of Governors shall facilitate | legal mandates and the
exploration  activities in | access to land for exploration | relevant technical
accordance with the | activities in accordance with | expertise
Constitution and any other | the Constitution and any other
written law. written law.

12 Establishment of the | Insert a new subclause to read | There should also be
National Upstream | as: gender considerations
Petroleum Advisory | “(6) In the composition of | in the establishment of
Committee. advisory committee, no more | the National Upstream
(5) The Advisory | than  two-thirds of the | Petroleum Advisory
Committee shall, in co- | members shall be of one| Committee. Similar to
opting members to sit in | gender and the Board shall | what is provided for
the Committee, ensure that | also reflect the regional and | under Section 19 on the
the persons co-opted have | ethnic.” establishment of a
the necessary knowledge Board of Directors for
and experience in the the Upstream
matters under consideration Petroleum Regulatory
by the Committee. Authority-

15 Functions of the Authority. | Insert new paragraphs | The following additions

immediately after paragraph | to the functions of the
(w)- authority concerning
“(x) provide such information | public participation
concerning upstream | (Article 10) and access

petroleum operations in Kenya
to the general public on
request and on its website ;

(y) develop guidelines on how
public consultations will be
done with local communities
when developing
infrastructure and operations
for the upstream petroleum
sector.”

to information (Article

35) are important
factors in the proper
functioning  of  the
authority.
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16 Powers of the Authority The Director Public | It is vital that there is an
(2) The Director Public | Prosecutions shall, appoint any | officer within the office
Prosecutions may, on the | officer of the Authority or an | of the Director of Public
request of the Authority, | advocate of the High Court to | prosecutions that shall
appoint any officer of the | be a public prosecutor for the | deal  with  criminal
Authority or an advocate | purposes of prosecuting | offences committed
of the High Court to be a | offences under this Act. with regards to the
public prosecutor for the upstream petroleum
purposes of prosecuting industry.  Thus  we
offences under this Act. request that the

authority  ought to
designate an official to
this task as soon as
possible.

17 Board of Directors of the | Delete 17 (1) (e) (i) There is a risk of
Authority. conflict of interest with
17.(1) The management of KEPSA membership
the Authority shall vest in a including oil companies
Board of Directors which of which the regulator
shall consist of— is expected to oversee.

(e) five other members The BOD is responsible
appointed by the for the hiring of the
Cabinet Secretary director general of the
out of whom - authority thus members
(i) one person shall of the board should not

be nominated by include a representative
the Kenya Private of the private sector.
Sector Alliance;

35 How Authority shall | Insert the following the | The Authority should
exercise its powers and | following new paragraph | also ensure that
functions. immediately after paragraph | environmental laws and

(f)- human rights are
(8) Ensure compliance with | adhered to by
environmental laws  and | contractors.

upholding of human rights by
the contractors towards their

employees and the local
communities.
Ensuring compliance shall be

done in conjunction with

the
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Environment
Management Authority and
the Kenya National
Commission on Human Rights

National

48 Operator Insert the following subclause | When there is a change
immediately after subclause | in the operator, the
(2) A contractor may | (2)- public should be
substitute one operator for | “(3) The public shall be |informed more so the
another operator as may be | informed of the changes to the | local community. This
provided for in the | operator by way of a gazette | will ensure that they
petroleum agreement and | notice, a newspaper of | understand who to
in this Act. nationwide circulation and a | relate to and present
radio of local coverage in the | their grievances if any
area in which the operations
are being undertaken.

50 Grant of non-exclusive | Insert the following subclause | The Bill is silent on
exploration permit immediately after (3)- whether an applicant
(3)The  Authority  shall | “(4) The Authority may |for a non-exclusive
inform each County | impose such conditions as it | permit ought to inform
Government affected by | may deem fit upon issuing an | the National
the non-exclusive | exploration permit including | Environmental
exploration activities of the | but not limited to the | Management Agency
nature and status of such | requirement for an | and get their
non-exclusive  exploration | environment sensitivity | permission.
activities. analysis in conjunction with | propose the addition

the National Environmental | of a section to provide

Management Agency.” for a sensitivity analysis
which will not be as
detailed as the process
of applying for an
Environment Impact
Assessment License but
instead results in the
grant of a permit

51 (9)The Authority shall, in|In paragraph (a) (ii) by | Provide additions with

out public

under

carrying
participation
subsection (8)-

inserting the words “of at least
twenty one working days”
immediately after the words *
sufficient notice”

regard to
participation.

public
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(a) conduct the public
participation through such
means as may be necessary
to ensure that the citizens
within the respective
county and the relevant
stakeholders —-

(ii) have sufficient notice
of any decisions to be made
or permits to be issued
which may affect them; and
(iii) have an
opportunity to  obtain
information with respect to
any permit issued or
decision made under sub-
paragraph (i) or to submit
their concerns or any
information that they may
have with respect to the
issue under consideration;

(c) publish any notices
required for the purpose of

informing the public
through such forums
including at least one
newspaper of local

circulation within the local
community which is to be
affected by the issue under
consideration.

In paragraph (a) (iii) by
inserting the words “within
twenty one working days”
immediately after the words
“obtain information”

By deleting paragraph 9 (c)
and substituting therefor the
following new paragraph-

(¢) publish any notices
required for the purpose of
informing the public through
such forums including at least
one newspaper, the Kenya
Gazette and one radio station
of local circulation within the
local community which is to
be affected by the issue under
consideration.

53

Transfer of interest in
petroleum agreement.

Insert a new subclause (13)
immediately after subclause
(12)- "(13) Once a transfer of
interest in a petroleum
agreement has been concluded
the Cabinet Secretary shall
ensure publication of the
details of the transfer including
the new entrant in a notice in

Propose that once a
transfer has been
concluded, the local
community and general
public should be
notified through notices
in the Kenya Gazette
and Newspapers. This
will ensure that the
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the Kenya Gazette and two
newspapers of nationwide
circulation"

public is duly informed
per Article 35 of the
Constitution of Kenya,
2010

55 Insert a new subclause (4) | Once the contractor has
Once the permission of the | been allowed to
Authority has been obtained, | abandon a “well” they
the Contractor shall cause to | ought to communicate
be published a notice in a|the fact this to the
newspaper of local circulation, | general public.
an announcement in the local
radio station and a notice in
the Kenya Gazette of the
abandonment.

58 By deleting subclause (1) and | Article 71 of the
substituting  therefor  the | Constitution  provides
following new subclause- that any transaction

(3) Parliament shall, in
carrying out its obligation
under  sub-section (2),
undertake public
participation.

58(1) The Cabinet Secretary
shall within thirty days of
Exercising his powers under
Section 45 of awarding a
petroleum agreement shall
submit the production sharing
contract to parliament for
ratification in accordance with
Article 71 prior to the
Execution of the Petroleum
agreement.

(3) Parliament
carrying out its obligation
under sub-section (2);
undertake public participation
by providing 21 working days,
after the publication of a
notice, within which the public
shall be invited to submit
memoranda on the proposed
Product Sharing Contract.

shall, in

that involves the grant
of a right of concession
for the exploitation of
any natural resource of

Kenya is subject to
ratification by
Parliament. We thus

propose the following
addition to ensure that
an agreement must be
ratified before
execution.

In line with ensuring
adequate public
participation. We
submit that parliament
should provide for 21
working  days after
publication of a notice
for the public to submit
comments.
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(5) If Parliament does not | Delete subsection (5) Subsection (5) poses
within ninety days concerns because
communicate its decision to contracts will be
either ratify or refusal to deemed to have been
ratify the production ratified if Parliament
sharing contract, it shall be does not communicate
deemed to have been a decision within 90

ratified and the Cabinet
Secretary may proceed to
conclude the development
plan with the Contractor.

days. This Clause 58 (5)
be  deleted as it
contravenes the Article
71 of the Constitution
of Kenya, 2010 which
requires that parliament
must ratify agreements
relating to  Natural
Resources.

77 Local content requirements. | Insert the following new | Propose that Clause 77
paragraphs- (3) should contain the
(i)consultancy services; following in the local
(j)construction services; content plan.
(k) hospitality services;
(1) transport services;
(m) security services:;
(n)clearing and forwarding
services; and
(o) Inspection services.

95 Emergency  Preparedness | Insert the following new | Propose that the

Measures subclause- contractor should
“(4) As far as is practicable, the | involve the National
contractor shall involve the | Environment
Authority, National | Management  Agency,
Environment  Agency, the | the Council of
Council of Governors and the | Governors and the
relevant local communities in | relevant local
the preparation of emergency | communities should be
preparedness measures.” involved in the
Emergency

Preparedness Measures.
We thus propose the
inclusion of the
following section.
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100 Access to Land Insert the following words in | Propose to increase
(2) A person who wishes to | the proviso- more  avenues  for
enter upon any land, other | Provided that where the | public  advertisement
than that person’s land to— | owner cannot be traced, the | before securing access
(a) undertake applicant shall give thirty days’ | to land.
exploratory notice, by public
activities relating to | advertisement, in at least two
upstream newspapers of nationwide
petroleum circulation, a radio of local
operations; or coverage, the Kenya
(b) carry out a survey Gazettea.nd through such other
of the land for the | @8PPropriate forum so as to
purposes of | ensure that the information is
. widely publicized within the
paragraph (a); shall o )
seek  the prior local cc?mmunlty in which the
consent of the land exists.
owner of such land,
which consent shall
not be
unreasonably
withheld:
Provided that where
the owner cannot be
traced, the applicant shall
give thirty days’ notice, by
public advertisement, in at
least two newspapers of
nationwide circulationand
through such other
appropriate forum so as to
ensure that the information
is widely publicized within
the local community in
which the land exists.
107 Installation of upstream | Insertion of new subclause | proposal that when
petroleum infrastructure | immediately after subclause(1)- | installation happens on
along roads, railways, etc (1A) The contractor when | government property

working in an ecologically
sensitive area shall consult and
obtain the permission of the
Authority, the National Land

classified as ecologically
sensitive, the following
measures  should be
taken
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Commission, the National
Environment Management
Authority (NEMA) and one of
the following bodies
depending on the nature of
the area.

i. Kenya Water Towers Agency
(KWTA)

ii. Kenya Wildlife Service
(KWS)

iii. Kenya Forest Service (KFS)
iv. Kenya Forest Research
Institute (KEFRI)

(1B) The contractors shall
perform its work as swiftly as
possible and leave the area
with only the necessary
equipment. The contractor
shall at all-time be
accompanied by an official of
the National Environment
Management Authority
(NEMA) during the
construction period. If the
contractor needs to inspect the
facility, they shall be escorted
by an official of any of the
bodies listed above.

118

Regulations by Cabinet
Secretary

Insert the following
paragraphs immediately after
paragraph (mm)-

(nn) the manner in which
information on  upstream
petroleum can be accessed:;
(0o) the method of public
consultations and
participation;

(pp) a grievance redress
process to the Authority;

Proposal that the
cabinet secretary should
make regulations with
regards to access to
information and public
participation.
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3.5 Submission by Turkana County University Student Associations

42 Constitution of blocks Insert the following subclause | Registry of oil blocks
immediately after 42 | with details of
(2)TECUSA negotiations,  awards,
42(3) The Cabinet Secretary | licences, tenders and
may  publish  information | contracts  agreements
contemplated under | issued by the national
subsection (1) through the | Government in each
official online platform. area should be disclosed
to the public.

66 (1) A contractor shall | Insert a new subsection The amendment seeks
submit . a field The plan contemplated under to p.rovide for plans
decommussnornng plan to subsection (1) shall be availed submltt.ed to the
the Al,.lthOI’Ity .befo.re 8 | 40 dhe public by the Authority Auth.orlty to be made
production permit to |f1§t'all in print in at least two local public.

.and operate the facilities dailies and by conducting
Issued. public participation.
85 Sharing petroleum resource | Delete the provision The notion of capping

(2) The county
government’s share shall be
equivalent to twenty
percent of the national
government’s share.
Provided that the amount
allocated in accordance
with this section shall not
exceed the amount
allocated to the county
government by Parliament
in the financial year under
consideration

contradicts the
transformative potential
of devolution of power
and resources to the
counties and the lowest
levels of governance.
This aspiration has been
reiterated by the
Government through its
Vision 2030 and Big
Four priorities, whose

achievement will be
realized at the local
levels.

By capping this
allocation as the Bill

currently does, the Bill

bases it on criteria
developed by the
Commission on

Revenue Allocation. It
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is our submission that
the CRA formula should
not be the basis for
calculating revenue
sharing in respect of a
sector as volatile as the
petroleum sector. This
formula distorts or
disregards other
important

considerations
irreversible

environmental damage,
loss of land use etc.
which should determine

such as

benefits to
communities.
3.6 Submission by KEPSA and KOGA
45 Negotiation, award and | Delete the words “in the form | The intention of
execution of petroleum | prescribed in  the Second |including a  model
agreements Schedule to this Act.” petroleum agreement in

1) Subject to section 50 the

Cabinet  Secretary  shall
negotiate, = award  and
execute a petroleum

agreement, on behalf of the
National Government, in
the form prescribed in the
Second Schedule to this Act.

Insert a new sub clause (1a)
The form set out in the Second
Schedule of this Act shall guide
negotiations of any Petroleum
Agreement under this section”.

the legislation is not
that the actual
agreement entered into
should be exactly in the

form set out in the
model as this sub-clause
suggests.

The negotiated

agreement only needs
to be substantially
similar to the model.

As a safe guard, Section
46 (1) of the proposed
Bill lists

express rights that must
be contained in any
Petroleum

Agreement and at a
minimum these should
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PETROLEUM BILL, 2017
and would be included
in any Petroleum
Agreement.

51

Operational Permits

(3) Despite the generality of

sub-section (1), a contractor

shall apply to the Authority
for an operational permit
to—

(a) drill a well;

(b) develop and produce
petroleum;

(c) construct petroleum
gathering systems in the
field;

(d) build a crude oil storage
facility;

(e) plug or abandon an
individual well;

(f) operate an underground
injection control well;

(g) convert an individual
well to an underground
injection control well;

(h) decommission or
abandon an upstream
petroleum facility;

(i) develop, build,
construct or operate a
gas processing facility;
or

(j) remediate and reclaim
upon the abandonment
of a well or facility.

4) A contractor shall apply
to the Authority for an
operational permit for each
well.

(e) decommission,

Delete
substitute
following-

By deleting subclause (3) and
substituting
following new clause-
“(3)Despite the generality of
sub-section (1), a contractor
shall apply to the Authority
for an operational permit to—
(a) drill an exploration well;
(b) drill an appraisal well;

(c) drill a development and

therefor the

production well;

(d) develop, build, construct

or operate a gas
processing facility; and
abandon,
remediate or reclaim an
upstream petroleum well
or facility.
subclause (4) and
therefor the

(4)Unless otherwise authorised
by the Authority, a contractor
shall notify the Authority prior
to drilling each well.

Delete the requirement for
application and oblige the

Proliferation of permits/
Ease of doing business.
The  Petroleum  Bill
requires that the
contractor obtains,
during the life of the
project over
30Permits/Consents/
Approvals. These are in
addition to the other

Permits/Consents/Appr
ovals that the
Contractor  will be

required to  obtain
under other statutes

e.g. the Energy Bill, the
Water Act,
Occupational

Safety & Hazards Act,
Environmental
Management &
Coordination Act, etc.
The Ministry of Energy
and Petroleum’s
position

is that the Government

needs to balance the
need of efficient
operations and the

need for information.

Proliferation of permits/
Ease of doing business
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(5)An application for an

operational permit shall

include—

(a) drilling  permit  for
exploration, appraisal,
development and
production wells;

(b) the global positioning

system (GPS) location of
each well;

(c) a commitment by the
contractor of the
contractor’s ability to
construct a well site,
access road to the well
site, facilitate mobility
of equipment, supplies,
and materials to the
well site during drilling,
monitoring,  appraisal
and evaluation activities

(10) A person who
contravenes the provisions
of this section commits an
offence and upon
conviction shall be liable to
a fine of not less than ten
million shillings or to a
term of imprisonment of
not less than two years or
both.

contractor to provide
information where required.

The subclause should read as
follows-
(5) A Contractor shall provide

the following prior to
commencement of drilling
operations-

(a) the global positioning
system (GPS) location
of each well;

(b) a commitment by the
contractor of the
contractor’s ability to

construct a well site,
access road to the well
site, facilitate mobility
of equipment, supplies,
and materials to the
well site during drilling,

monitoring,  appraisal
and evaluation
activities;

By deleting the words “less
than ten million shillings or to
a term of imprisonment of not
less than two years or both”
and substituting therefor the
words “not exceeding one
million shillings™.

Proliferation of permits/
Ease of doing business.
If proposal to do away
with permits for drilling
wells is accepted, it
follows that this section
will also have to be
amended as the permits
will no longer be
required.

There is need to
maintain wording on
the proposed sentences
to reflect principles of
proportionality,

equality, uniformity
and parity as
recommended  under

the Sentencing Policy
Guidelines prepared by
the Judiciary Taskforce
and reflected in other
statutes regulating
natural resources i.e.
Energy and Mining.

54

Report of discovery of
Petroleum

(3) A contractor who
notifies the public of the
discovery of petroleum or
any other resource without
having reported the

13

By deleting the words “a
penalty of not less than” and
substituting therefor the words
“ a fine not exceeding”

Equality,
and Parity

Uniformity,
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discovery to the Cabinet
Secretary or who notifies
the public of the discovery
without the approval of the
Cabinet Secretary commits
an offence and on
conviction shall be liable to
a penalty of not less than
twenty million shillings.

55

Notification
abandonment.
(3) A person who
contravenes the provisions
of this section commits an
offence and upon
conviction shall be liable to
a fine of not less than
twenty million shillings or
to a term of imprisonment
of not less than five years
or both.

prior to

By deleting the words “less
than twenty million shillings or
to a term of imprisonment of
not less than five years or
both™ and substituting therefor
the words “ not exceeding
twenty million shillings”

Equality,
and Parity

Uniformity,

58

Ratification by Parliament

(1) The Cabinet Secretary
shall, within thirty days of
the approval of a field
development plan
submitted in accordance
with  the terms of a
production sharing contract
entered into under this Act,
submit  the  production
sharing contract together
with the field development

plan to Parliament for
ratification in accordance
with Article 71 of the

Constitution.

By deleting subsection (1) and
substituting therefor  the
following new subclause-

“(1) Pursuant to Article 71 of
the Constitution, the Cabinet
Secretary shall, within thirty
days of receipt of production
sharing contract submit to
Parliament for ratification all
production sharing contracts
entered into pursuant to this
Act and regulations made
under this Act.”

The constitutional
intent under Article 71
of the Constitution is
for concessions for the

exploitation of any
natural resource to be
the subject of
ratification by
Parliament;

Under the Petroleum

Bill, 2017, the
concessions/transaction
that grants the right to

exploit natural
resources is the
Petroleum Agreement
(which includes
Production Sharing

Contract (“PSCs”)):

45




CLAUSE

CURRENT PROVISION ON
PETROLEUM BILL, 2017

PROPOSED AMENDMENT

RATIONALE

In ratifying the PSCs,
Parliament will indeed

have had an
opportunity to review,
interrogate the

proposed terms and
conditions before the
Government/Investor
makes the commitment
since it is the PSC that
determines how
revenue/benefits will be
shared between the
State and an Investor.
(Ref: section 45(1)& (2)
of the Petroleum Bill,
2017 and clause 37-38
of the Model
Production Sharing
Contract);

Cognizant of the good
intentions, it must be
mentioned that the
Field Development Plan
(FDP) is a heavy
technical document best
scrutinized at the
technocrat level with
the Authority and the
Cabinet Secretary who
is still accountable to
Parliament.

Due regard should also
be given to potential
impact under section
4(1), 4(2)(e) of the
Natural
Resources(Classes of
Transactions for
Ratification) Act
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62 Restriction on removal of | Delete the words “not less | Proportionality,
petroleum and samples than twenty million shillings or | Equality, Uniformity,
(2) Any person who |to imprisonment for a term of | and Parity
contravenes the provisions | not less than five years or to
of sub-section (1) commits | both™ and substitute therefore
an offence and is liable on | the following words “ not
conviction to a fine of not | exceeding twenty million
less than twenty million | shillings”
shillings or to imprisonment
for a term of not less than
five years or to both.

70 Removal of Property by the | Delete the words “not less | Proportionality,
contractor than ten million shillings or to | Equality, Uniformity,
(3) A person to whom |imprisonment for a term of | and Parity
directions are given under | not less than two years or to
subsection (1) who refuses | both” and substitute therefore
or neglects to comply with | the following words “not
such directions within the | exceeding ten million
period specified in the | shillings.”
notice, commits an offence
and shall on conviction be
liable to a fine not less than
ten million shillings or
imprisonment for a term
not exceeding two years or
both.

75 False Information Delete the words “not less | Proportionality,
A person who refuses to | than twenty million shillings or | Equality, Uniformity,
furnish  the information | to imprisonment for a term of | and Parity
requested under section 74 | not less than five years or to
or who makes a false | both” and substitute therefore
statement or a statement | the following words “not
which he has reason to | exceeding twenty million
believe is untrue, to the | shillings.”

Cabinet Secretary, and to
the Authority, as required
under this Act, commits an
offence  and shall, on
conviction, be liable to a
fine of not less than twenty
million shillings or to a
term of imprisonment of
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not less than five years or
both.

87 Waste Management Delete the words “not less | Proportionality,
(5) A person who carries on | than twenty million shillings or | Equality, Uniformity,
the management of the |to imprisonment for a term of | and Parity
production, transportation, | not less than five years or to | EMCA effectively
storage, treatment, clean up | both” and substitute therefore | addresses waste
or disposal of waste arising | the following words “not | management violations
out of upstream petroleum | exceeding twenty  million
operations  without  a | shillings or to imprisonment
license or fails to comply | for a term not exceeding five
with  the terms and | years or to both”
conditions prescribed in the
license issued under
subsection (4) commits an
offence and is liable on
conviction to a fine of not
less than twenty million
shillings or imprisonment of
not less than five years or
both.

88 Maintenance of property Delete the words “not less
(3) A contractor who | than one million shillings or to
contravenes subsection (1) | a jail term of not less than six
commits an offence and | months or both.” and
shall on conviction, be | substitute therefore the
liable to a fine of not less | following words “not
than one million shillings or | exceeding one million
to a jail term of not less | shillings.”
than six months or both.

116 General penalty Delete the words “not less Proportionality,

Where any default in or
contravention of any of the
provisions of this Act is
made for which no fine or
penalty is expressly stated,
the person so defaulting or
contravening  shall  on
conviction be liable to a
fine of not less than five
million shillings.

than five million shillings.” and
substitute therefore the
following words “not
exceeding one million
shillings.”

Equality, Uniformity,
and Parity
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120 Repeals, savings and | By inserting the words “ | Petroleum Bill needs to
transitional provisions. privileges, liabilities” | be aligned with
(2) Notwithstanding the | immediately after the words | Section23(1)(c) of the
provisions of subsection | “contractual rights” Interpretation and
M— General Provision Act
(f) the contractual rights (Cap 2) provides that
and obligations existing where  written  law
pursuant to the Petroleum repeals/re-enacts
(Exploration and another written law
Production) Act are unless a contrary
preserved intention appears shall
not affect the right,
privilege, obligation or
liability acquired under
a written law so
repealed.
120 (3) The powers and | The Bill be amended in clause | Petroleum Data
functions of the Authority | 120 by deleting subclause (3) | custody, maintenance

under this Act shall in the
interim period before the
Authority is operationalized
be exercised by the Energy
Regulatory Commission
established under section 4
of the Energy Act, 2006.

and substituting therefor the
following new subclause-

(3) The powers and functions
of the Authority under this Act
shall in the interim period be

exercised by, the Energy
Regulatory Commission
established 'Under' section 4

Of the Energy Act 2006 save
for Data custody, maintenance
and management which shall
be maintained with National
Oil Corporation of Kenya until
such a time when the
Authority is operation.

and management s
currently managed by
National Oil
Corporation of Kenya
and ERC may not have
capacity to handle
Petroleum Data.

3.7 Submission by A & K Co. Advocates

53

(5) Transfer of interest in
petroleum agreement.

Insert a new subparagraph (c)
immediately after 5(b)-

(c) the control provided for
under subparagraph (b) does

There is need to have
specific thresholds for a
change of control.
Without a  specific
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not include the acquisition of a | threshold it would not
minority stake below twenty | be possible for legal
per cent of the wvoting | practitioners to
securities of an undertaking | determine whether a
held solely for the purpose of | transfer of 30 % or
passive investment and | 40% would contribute
without exercising influence | to a change of control.
over its affairs

58 Clause 58 The interpretation of Clause | There is need for

Ratification by Parliament | 58 of the Bill, is that only | Parliament to review

production sharing contract | other documents other
and the field development | than FDP and PSC only
plan would require
ratification. This conflicts with
the provisions of the Natural
Resources (Classes of
Transactions subject to
ratification) Act, 2016.s

77 Clause 77(3) By deleting subclause (3) and | The local content plan

Local Content and Training
Subclause (3)

Subclause (4)

substituting therefor the

following new clause-

Without limiting the generality

of subsection (2), a local

content plan shall address-

(a) employment  and
development plan;

(b) research and development
plan;

(c) technology transfer plan;

(d) financial services plan;

(e) succession plans
Kenyans ; and

(f) such other plans as the
cabinet  secretary  may
prescribe.

skills

for

Delete subclause (4)

should be aligned to
the local content plan
as provided for in the
local content Bill.

The local content Bill,
2016 provides for the
framework to facilitate
the local ownership,
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control and financing of
activities connected
with exploitation of
gas, oil and other
mineral resources.

78 Clause 78(1) Delete subclause (1) This function of the
Local Content and Training Authority is similar to
Monitoring and the functions of the
enforcement  of  local local content
content. development
(1) The Authority shall committee which is
supervise, co-ordinate, and created under the local
manage the development content Bill.
of local content The powers and

functions with regards
to local content should
vest solely in either the
Authority or the
Committee to avoid a
conflict in the discharge
of such obligations.

79 Clause 79(2) Delete subclause (2) The local content Bill,

Local Content and Training
Training and Training Fund

(2) There shall be
established a fund to be
known as the Training

Fund for the purpose of
training Kenyan nationals in
upstream petroleum
operations.

2016 under section 45
(1) establishes the local
content training and
development fund. An
operator is required to
annually remit a non-
tax deductible training
levy as the CS may
determine. It is assumed
that the contributions
made in both bills are
the same i.e the
Petroleum Bill and the
local content Bill. The
training fund should be
under the local content
Bill and the fund in this
bill should be deleted
to avoid confusion.
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101 Clause 101 Reference to  “just
Power of entry to inspect compensation”  under
land. the Land Act and Land
Thé National Land Begulations -in Kenya is
Commission may authorize in rel.atlon . io
in writing, any person to compulsorily  acquired
enter upon any land land. )
specified in section Error! Compensatlon‘ as pfer
" — o ot the I.and laws is only.ln
found. to inspect the land relatl.on to compulsor'lly
and to do all things that acquired land = which
may be reasonably cannot be equated'to
necessary to ascertain the compensasion
whether the land is suitable referred to under. clause
for the intended purpose. 101 of the ,B'“ for
damage resulting from
Provided that if there is any entry into a person's
damage resulting from such land.
entry the applicant shall There is need to insert a
pay in full, just clause specifying how
compensation as is payable the compensation
under the relevant written referred to will be
laws. calculated. This can be
included in the
regulations to be made
by the CS.
107(1) Installation of upstream | 107. (1) For the purpose of the | The Bill falls short of
petroleum infrastructure | production and transportation | the need to protect the

along roads and railways

107. (1) For the purpose of
the production and
transportation of upstream
petroleum, a contractor
may erect, fix, install or lay
any oil or gas pipelines,
other infrastructure or
apparatus  in,  through,
upon, under, over or across
any public street, road,
railway, tramway, river,
canal, harbour or National
Government property in

of upstream petroleum, a
contractor may erect, fix,
install or lay any oil or gas
pipelines, other infrastructure

or apparatus in, through,
upon, under, over or across
any public street, road,

railway, tramway, river, canal,
harbour or National
Government property in the
manner and on the conditions
as provided in this Act, subject
to an Environmental Impact
Assessment and any relevant

environment. The
provision as it is, poses
a threat to critical
ecological systems as it
fails to exempt
protected areas from
infrastructure associated
with energy
production, conveyance
and supply. There is
need to subject any
development to an EIA
in accordance to EMCA
and other sectoral laws
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the manner and on the | law. such as wildlife Act,
conditions as provided in Forest and
this Act. Conservation Act
among others
107 Installation of upstream | In clause 107 - It is against Kenya's
petroleum infrastructure | (a) in subclause (1) by deleting | national interest to give
along roads, railways, etc the words “National | full access to petroleum
Government Property; companies on all
(b) un subclause (2) by | Government properties.

deleting the words “National
Government Property;

(c) by inserting a new
subclause immediately after
subclause (2)-

“No oil or gas pipelines, other
infrastructure or  apparatus
may be erected, fixed,
installed or laid in, through,
upon, under, over, or across.
National parks, forest reserves,
national monuments, sites of
cultural or national
importance, key biodiversity
areas, indigenous forests and
wetlands, unless approved by
parliament after an
independent strategic
environmental assessment with
full public participation”

The necessity of
structures going through
these protected areas
should be negotiated in
a manner that respects
the value of our natural
resources, heritage and
energy.
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4.0 Committee Observation

The Committee considered the submissions of the stakeholders and made the following
observations —

1.

There is need to harmonize the Energy Bill and the Petroleum (Exploration,
Development and Production) Bill so as to ensure that the midstream and
downstream petroleum operations are contained in the Petroleum Bill and not in
the Energy Bill.

The definitions of the term local community in the Bill is sufficient as it mirrors the
devolution units as provided for in the County Governments Act.

. The minimums on the local content requirements in terms of percentages should

be provided for in the regulations to be prescribed by the Cabinet Secretary.

The County Governments are recognized in the Bill in that there is a
representative of the Council of Governors who is a member of the Authority.

. There is need to enlarge the matters that the local content plans can address to

include such other matters as transport services, consultancy services and security
services.

There is need to recognize the role of county governments in upstream petroleum
operations in line with their functions as provided for in the Fourth Schedule

which is environment conservation and disaster management.

There is need as a principle to recognize importance of minimum sentences rather
than maximum sentences noting the gravity of the offences in the Bill.

e office of the Director of Public Prosecutions should appoint officers to deal
ith criminal offences committed in relation to the Bill.

National Data Centre should also be established by the Authority and used
orage of cores, samples, geoscience and other critical data.

binet Secretary should divide Kenya audits continental shelf into numbered
nows as blocks only after consultation with the Advisory Committee.
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11. The Bill should be clear on the provisions relating to the participation of the local
communities and ensure that they are also aware on the manner in which the
activities relating to upstream petroleum operations are conducted.

12. The contractors should also conduct their activities subject to the relevant written
laws including the Constitution, environmental and land laws.
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5.0 Committee Recommendation

The Committee having considered the Petroleum (Exploration, Development and Production)
Bill, 2017 and submissions from various stakeholders recommends that —

(1) The Committee agreed with clauses 5, 6, 7, 9, 10, 11, 12, 13, 14, 18, 19, 20, 21, 22,
23, 24, 25, 26, 27, 28, 30, 31, 32, 33, 34, 35, 36, 38, 39, 40, 41, 43, 44, 45, 46,
47, 49, 50, 52, 53, 54, 55, 56, 57, 58, 59, 60, 61, 62, 63, 64, 65, 66, 68, 69, 70,
71,72,73,74, 75,76, 78, 79, 80, 81, 82, 83, 84, 86, 88, 89, 90, 91, 92, 93, 94,
97, 98, 99, 103, 104, 105, 106, 108, 109, 110, 111, 112, 114, 115, 116, 117, 118 and
the Schedules to the Bill.

(2) The Committee agreed to insert Part V of the Energy Bill into the Petroleum Bill
and further harmonize the amendments.
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1.0 PREFACE

Hon. Speaker,

The Departmental Committee on Energy is established pursuant to provisions of Standing
Order 216 (5). Under the provisions of Standing Order 216 (5) the Committee is
mandated to inter alia:

(i) To investigate, inquire into, and report on all matters relating to the mandate,
management, activities, administration, operations and estimates of the assigned
ministries and departments;

(ii) To study the programme and policy objectives of ministries and departments and
the effectiveness of the implementation.

(iii) To study and review all legislation referred to it:

(iv)To study, assess and analyse the relative success of the ministries and departments
as measured by the results obtained as compared with their stated objectives;

(v) To investigate and inquire into all matters relating to the assigned ministries and
departments as they may deem necessary and as may be referred to them by the
House;

(vi)To vet and report on all appointments where the Constitution or any law requires
the National Assembly to approve, except those under Standing Order 204
(Committee on Appointments); and

(vii) Make reports and recommendations to the House as often as possible, including
recommendation of proposed legislation.

The Departmental Committee on Energy oversees the performance of the following State
departments:-

(i) Energy, and

(ii) Petroleum.



1.2 Composition of the Committee

The Committee comprises the following Members-

The Hon. David Gikaria, M.P. - Chairperson
The Hon. (Dr.) Robert Pukose, M.P. - Vice Chairperson
The Hon. Cecily Mbarire, M.P.

The Hon. Ekomwa Lomenen James, M.P.

The Hon. Joseph Wathigo Manje, M.P.

The Hon. Lemanken Aramat, M.P.

The Hon. Oscar Sudi, Kipchumba, M.P.

The Hon. (Eng.) Vincent Musyoka Musau, M.P.

. The Hon. Amina Gedow Hassan, M.P

10. The Hon. Abdikhaim Osman Mohamed, M.P

11. The Hon. Clement Muturi Kigano, M.P.

12. The Hon. Elisha Odhiambo, MP

13. The Hon. Elsie Muhanda, MP

14. The Hon. Gitau Faith Wairimu, M.P.

15. The Hon. Julius Musili Mawathe, MP

16. The Hon. Ken Chonga, MP

17. The Hon. Tindi Nicholas Mwale, MP

18. The Hon. Walter Owino, MP

19. The Hon. Mohammed Ali Lokiro, MP

VONO VA WN =

1.2.1 Committee Secretariat

The Committee is resourced with the following technical staff, representing the Office of
the Clerk;

1. Mr. Benjamin Magut - First Clerk Assistant—Lead Clerk
2. Mr. Douglas Katho - Third Clerk Assistant

3. Ms. Brigita Mati - Legal Counsel

4. Mr. Eugene Apaa - Research Officer

5. Mr. Moge Abdinasir - Fiscal Analyst

6. Mr. Joseph Okong'o - Media Relations Officer

7. Mr. John Ng'ang’a - Audio Recording Officer

8. Ms. Sheila Chebotibin - Sergent at Arms




1.3 Acknowledgment

Hon. Speaker,

The Petroleum (Exploration, Development and Production) Bill, 2017 and the Energy
Bill, 2017 underwent the First reading on 14" February, 2018 and thereafter committed
to the Committee on Energy as provided for in the Standing order 127(1).

Pursuant to Article 118(b) and Standing Order 127(3), which require public participation
and involvement in the legislative and other business of Parliament and its Committees, a
notification was placed in the mainstream print media on 22nd February, 2018 informing
the public that the Committee was considering the Energy Bill, 2017 and the Petroleum
(Exploration, Development, Production) Bill, 2017 and inviting them to submit any
representation they might have on the Bill.

While acknowledging the fact that many institutions and indeed counties that have
geothermal and Petroleum resources sent out written submissions consideration by the
Committee, the committee noted that there was need to directly engage with the
Community and carry out an extensive and an exhaustive public participation as
envisioned in the Standing orders to collect views and oral submissions in ensuring that
the public views are considered in the two bills that are before the Committee.

Pursuant to article 118 of the constitution as well as the provisions of Standing order 127
of the National Assembly, the Committee set out to conduct public hearings in the
counties of Turkana, Nakuru, Narok, Muranga, Kitui and Lamu a view to making fitting
recommendations to the House regarding the proposed Energy Bill, 2017 and the
Petroleum (Exploration, Development and Production) Bill, 2017. To this end therefore,
the Committee held a total of 25 working Sittings with the residents of these counties to
receive oral submissions regarding the two bills. The committee has provided an
annexures of attendance these meetings and submissions to the committee. The
Committee also took note of the concerns raised by Hon Members of Parliament from
the counties where the energy and petroleum resources are found.

This report on Public hearings may not be conclusive enough but it is exhaustive to
inform and to guide the Committee when considering the proposed Energy Bill, 2017
and the Petroleum (Exploration, Development and Production) Bill, 2017. It is my belief
that it contains far reaching observations and recommendations which if incorporated



into the final Bill, would have afforded the Public an opportunity to participate in the
legislative process of the two bills.

It is therefore, my pleasant duty and privilege, on behalf of the Departmental Committee
on Energy, to preYent this report to the House for noting.

THE HON. DAVID GIKARIA, MP
CHAIRPERSON, DEPARTMENTAL COMMITTEE ON ENERGY




2.0 Introduction

Article 124 (1); each House of Parliament may establish committees, and shall make
Standing Orders for the orderly conduct of its proceedings, including the proceedings of
its committees. The Departmental Committee on Energy established on 20" December,
2017 commenced its work in December 2017.

The Departmental Committee on Energy is established under the provisions of S.0O. No.
216 and mandated to:-

I.  investigate, inquire into, and report on all matters relating to the mandate,
management, activities, administration, operations and estimates of the assigned
Ministries and departments;

ii.  study the programme and policy objectives of Ministries and departments and the
effectiveness of the implementation;

iii.  study and review all legislation referred to it;

iv.  study, assess and analyse the relative success of the Ministries and departments as
measured by the results obtained as compared with their stated objectives;

v.  investigate and inquire into all matters relating to the assigned Ministries and
departments as they may deem necessary, and as may be referred to them by the
House;

vi.  to vet and report on all appointments where the Constitution or any law requires
the National Assembly to approve, except those under Standing Order 204
(Committee on Appointments) ; and

vii.  make reports and recommendations to the House as often as possible, including
recommendation of proposed legislation.

The Departmental Committee on Energy oversees the Ministry of Energy and the State
Department of Petroleum under the Ministry of Energy and Petroleum.

The Departmental Committee on Energy also oversights the following State parastatals: -
Kenya Power & Lightening Company; the Kenya Pipeline Corporation; Kenya Electricity
Generation Company; Kenya Electricity Transmission Company; Geothermal
Development Company; Energy Regulation Commission: the Kenya Nuclear Energy
Board among others.

2.1Public Participation

Standing order No. 127 of the National Assembly Standing Orders on Committal of Bills
to Committees and public participation provides that a Bill having been read a First Time
shall stand committed to the relevant Departmental Committee without question put;
and a committee to which a Bill is committed shall facilitate public participation and shall
take into account the views and recommendations of the public when the committee
makes its report to the House.



In line with these provisions and pursuant to the provisions of Article 118 (1) (b) of the
Constitution the Committee undertook to conduct public hearings in the counties of
Turkana, Nakuru, Narok, Muranga, Kitui and Lamu so as to take into account the views
and recommendations of the members of the public regarding the above two Bills.

2.2 Public Participation as Provided for in the Constitution

The Constitution of Kenya, 20101 provides for enhancing of participatory governance,
both at national and county levels as per the provisions highlighted below:-

Article 1 provides that all sovereign power belongs to the people of Kenya and may be
exercised either directly or through their democratically elected representatives;

Article 10 sets out the national values and principles of governance which include-
patriotism, national unity, sharing and devolution of power, the rule of law, democracy
and participation of the people; human dignity, equity, social justice, inclusiveness,
equality, human rights, non-discrimination and protection of the marginalized: good
governance, integrity, transparency and accountability; and sustainable development;

Article 174 provides one of the objects of devolution as to give powers of self-
governance to the people and enhance the participation of the people in the exercise of
the powers of the State and in making decisions affecting them:;

Article 118 requires Parliament to conduct its business in an open manner, and its sittings
and those of its committees to be open to the public. Further, Parliament is expected to
facilitate public participation and involvement in the legislative and other business of
Parliament and its committees. Article 196 makes provision for the same with regard to
the County Assembly.

2.3 Procedure for public participation in considering a Bill

When a Bill has been introduced in the House and upon referral to the relevant
Committee, the Committee places adverts in the mainstream media requesting for public
views;

The public is required to make submissions, in the form of statements on oath/written
memoranda to the Committee, within seven (7) days from the date of the
advertisement;

The Committee may resolve to hold public hearings within or outside the precincts of
Parliament. Technical expertise may be sought in certain specialized subjects;

The Committee holds meetings with the relevant stakeholders including Government
Ministries and Agencies and other recognized institutions/organizations;




The Committee takes into consideration the views of the public while considering the Bill
and while preparing its report pursuant to Standing Order 127(1).2

2.4 Objectives of Conducting Public Participation

(i) To meet the requirements of the Constitution and the National Assembly Standing
Order as they relate to public participation.

(if) To get first hand views and recommendations from the local community and
other stakeholders on the two Bills.

(iii)Provide a forum for the interaction between the local communities and other
stakeholders with the Departmental Committee on Energy regarding the two Bills.

(iv)Provide Members of the Committee with a forum to appreciate other energy
related issues that affects the local communities and other stakeholders in the
energy sector.

2.5 Expected Outcomes

(i) The views and recommendations obtained from the public on the two Bills will be
considered when the committee makes its final report to the House.

(i) The local community and other stakeholders on the ground to have a better
understanding of the two Bills.

3.0 COMMITTEE PUBLIC HEARINGS IN TURKANA COUNTY

3.1. Meeting with Tullow Oil Company Limited at Kapese in Turkana County.

The Committee received submissions from the Tullow oil and made the following
observations: -

i.  Tullow oil is Canadian company established in 16 countries, majority of about
60% being in Africa.

ii.  Tullow oil has a five-year license which is one of the over fifty licenses that the
government of Kenya has issued for the purposes of exploring oil wells.

ili. Tullow has drilled about 40 wells and another 80 wells have been drilled by
parties with interest to Total Company.

iv.  Tullow oil informed the Committee that petroleum extraction is divided into
three phases which are exploration, development and production.

v.  The exploration and the development phases normally lasts for 5 to 10 years each
while the production phase would last between 20 to 50years depending on the
oil resource.

vi.  The Committee was informed that the company is working towards achieving an
early oil by June 2018.




vii.

viii.

X.

Tullow oil informed the Committee that there are many opportunity available in
the supply chain as well as the social infrastructure to the local community.

The community is the first line of defence and therefore they do not envisage any
threats or sabotage along the proposed pipeline.

Tullow oil explained that the sustainability of the local community is dependent
on the social infrastructure that they have put in place, capacity building on
training as well as the alternative source of livelihood.

Tullow oil has recorded a tremendous 80% success rate in the exploration phase.

2.2. Public hearing in Turkana Sub-county at Lokichar town

Members of the public made the following submissions:-

The Community was concern with the composition of the advisory board and the
board of trustees in the trust fund.

The Community also informed the committee on how the resources should
benefit everyone in an equitable way.

They advised the Committee that the community should decide on how the
resources would benefit everyone and it is their wish that the revenue share to be
10%, 20% and 70% shared to the host Community, the County government and
the National government respectively whereas other was of the opinion that
revenue share should be 50%-50% basis.

The Community raised concerns with environment and that and that a proper
assessment should be done to ensure that the effects of the production of oil are
not adverse and if need be there should be in place a mechanism to mitigate on
these effects.

2.3. Meeting with Turkana South Professionals at Lokichar

Members of the public made the following submissions:-

They informed the Community that based on the resource requirement and
demand on the community, they recommend a 10% revenue share to the local
community.

They were also concerned with any environmental degradation that will come
with oil production should be dealt with before the start of the production.

They also expressed their reservation on the capping of revenue share that it
should be removed to ensure that the marginalized areas are well developed.

The professional informed the Committee that punitive measures should be put in
place to ensure adherence to 30% procurement opportunities for women, the
youth, and people living disabilities.

The Committee was informed that compensation should be taken into account
both at the natural resource level as well as the human resource levels especially
when compensation workers such as drivers.

10



Vi.

Vii.

viii.

The Professional also informed the Committee that to avoid encroachment into
forest reserves when constructing the pipeline; the contacting company should be
able to transport the crude fuel by road so as to provide more opportunity for the
locals.

The local content should be applied strictly on tenders and opportunities herein
too.

The professional Concluded by urging the committee to ensure an exit plan that is
very sustainable to the local community and also very punitive measures on
people who would violate the law.

2.4. Meeting with Turkana East Professionals at Lokori

Members of the public made the following submissions:-

vi.

Vii.

They expressed the need to maintain the percentages as 10% for the local
Community and 20% for the County government while the rest 70% for the
national government.

That the capping of the revenue share should be done away with completely in
the Bill.

That the compensations should be done promptly and that the road to Kapedo to
be concluded and also inclusion of the youth in the opportunities.

They asked the Committee to define the Community land in the bill and that all
aspects of training need to be given preference to the local community since the
literacy level are not encouraging in Turkana County.

The Community informed the Committee that the 10% of the revenue share to be
used for social infrastructure projects.

A resource center should be set up for people living with disability and a
thoughtful consideration of the people who are living with disability on job
placements in the Oil projects.

The Community also informed the Committee that the taxation on rates paid for
compensation should be done away with.

2.5. Meeting with Turkana East Professionals at Nakukulass

The people of Nakukulass informed the Committee that they wish to select the
persons who should sit on the trust fund and send the names to the County
Assembly for consideration and approval and not that the County leadership to
nominate.

The Community was also concern that the local content should be able to
facilitate more social infrastructure to the Community.

The elders of Nakukulass also informed the committee that representation of the
Communities that produce oil resources need to be done at all entities that deal
with oil such as the Trust funds and the regulatory authorities specified in the bill.

11



2.6 Meeting with the Turkana County Government.

The Governor of the Turkana County Government made submissions as follows: -

.

Vi,

vii.

xi.

The Turkana County Government appreciates the establishment of the Upstream
regulatory authority and recognized the inclusion of Kips in that the membership
and therefore urged the Committee to recommend that the counties that are oil
producing of should also be represented in that Authority.

The sharing of the proceeds residual to decommissioning of the production should
be treated as oil revenue and therefore the sharing shall be 20% to the County
Government.

That, the local Content to the County government preserved at 20%.

That the County Government to be allowed to make regulations to provide for
the membership and the composition of the trust fund.

That the revenue share will not be realized because of the capping. Though
absorption capacity may the reason for the capping, however the county
government proposes that a fund be established to direct the capped fund
allocated is safe.

That the definition of the host community to remain as a sub-county.

The oil field in Turkana East and South are prone to insecurity and therefore the
security of the pipeline is very paramount and therefore the County government
proposed that a national disaster operation Centre be established to deal with any
occurrence.

The Ministry of Petroleum needs to sensitize people on the early oil project.
That the information flow from the County to the head of state is not seamless
and that thee Security agencies have no clue of what is going on at the community

level.

The Committee was informed that the Ministry or rather Tullow oil has not
provided enough briefs to allow them make informed decision.

The County Government urged the Committee that the approach of the public

participation and problem solving should be bottom-up to allow for exhaustion
of all mechanisms of the grassroots level.

12



2.7 Meeting with the Turkana County Assembly

Future areas with natural resources such as Geothermal, coal and solar can borrow
from this national legislation of petroleum.

Revenue share to the local community to be 10% while other governments to be
90% and that capping to be removed from the provisions of the bill completely.
That the Commission for Revenue Allocation formulae is based on issues that are
not relevant to Petroleum and that Petroleum production will alter change in land
use.

To avoid low absorption rate of resources the procurement laws should be
simplified since Turkana County needs at least 40B to actualize the County
Integrated Development plan.

That the trust fund its membership is very key in the utilization of the revenue
share and that an extensive public participation and civic education should be
carried out.

2.8 Meeting with the Turkana County Assembly

I

Vi.

Vii.

viii.

Xi.

xii.

That the indigenous community should be accorded their territorial ownership of
land.

National values of accountability to be entrenched when sharing the oil revenue,
The capping of the oil revenue to be removed and the revenue share for the
community to be 10% of the oil extracted from the ground before expenses.

That an ESIA should be provided to the public to make decisions and that
compensation of land use should be introduced in the bill.

The community to form cooperatives to ensure that they tap on the opportunities
available as the development and the production of oil is being carried on.

That the women, youth and elders of these host community to be given
opportunities which should be specified in the bill to avoid being short-changed.
That the People Living disabilities to be given 5% opportunity and should not be
lumped together with the youth and women in providing opportunity.

The contracts signed to be circulated to the community and that Community
representation must be adhered to.

The government should be barred from borrowing Money received from petrol
proceeds as well as importation of energy from Ethiopia.

The definition of a local personnel to be distinct from a local coming from the
host community.

The investors need to put up a waste management program on hazardous
deposits.

The production costs of the oil will have to be audited to enable the community
to avoid losing out on profits and to ascertain the revenue realized from Petrol.

13



4.0 COMMITTEE PUBLIC HEARINGS IN NAKURU AND NAROK
COUNTIES

4.1. Public Hearings at Wanyororo Garage in Bahati Constituency

The Committee received submissions from the residents of Wanyororo Garage in Bahati
Constituency as follows:-

Vi.

vii.

viii.

. The Community informed the committee that the investments opportunities

available should be allocated to the local Community up to 75%.

. The Community informed the Committee that the relationship between the

Community and the Current Geothermal Development Company is very much
strained and needs to be re-worked.

. That employment opportunity for the host Community should be at 30%.
. The community requested that an audit of the Geothermal Development Company

should be undertaken since its inception to ensure that the board members to be
from the power generation sub-counties.

. The public submitted that the GDC should atleast sensitize members of the

community on matters of that will restore the confidence of the host Community in
GDC such as the side effects of environmental degradation.

The Community informed the Committee that in order to ensure that the power
generated at the GDC is well utilized, there is need to set up an industrial park in
Menengai.

The Community also informed the members of the Energy Committee that the
steam that is Generated form the geothermal power can be utilized for other uses
such as tanning of leather and therefore creating opportunity especially for the
youth.

The Community also informed the Committee that the forest land within Menegai
has been leased which is an anomaly.

4.2. Public hearing in at the Nakuru County Assembly

Members of the public made the following submissions:-

The revenue sharing should be based on production target.

The opportunity for employment should have a basis in the new law especially to
take care of the interest of the.

The interests of the people living with Disability should be able to secure
opportunities especially in the area of procurement.

The people of Nakuru East Constituency informed the Committee that the
President reservation on the Bill is very important and that the Committee ought
to take that into consideration the reservations when they are handling the
provisions in this Bill to ensure that it does not get bottle necks in the legislation
process.
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Vi.

vii.

viii.

The Committee was informed that the corporate social responsibility CSR to be
entrenched into the bill to ensure compliance of the law and it becomes an
obligation.

The Committee was informed the monopoly of the Kenya Power and Lightening
Company should be discouraged in the bill so as to allow a robust competition
The Committee was also informed that alternative sources of Energy such as
Biogas and wind power need to be explored to reduce over-reliance on the
thermal power.

The Committee was informed that the environmental effects on the Bill should
not be able to override the benefits of the Bill.

The Boards of these statutory authorities in the Energy and Petroleum Sectors
ought to incorporate the locals to ensure that the interests of the host community
are taken care of.

4.3. Public Hearings at Kamere in Naivasha Sub-county

Members of the public made the following submissions:-

l.
1.

1.

vi.

Vii.

viii.

The Corporate Social Responsibility to be entrenched as law in the bills.

The inter-boundaries should be well defined to prevent conflict over geothermal
resources.

There needs to be very adverse penalty or fines on the interference of the
beacons or boundaries.

Interference of Human settlement should be compensated in a systematic manner.
The Local community to have atleast 15% to the local Community and 30%-40%
for the County Government.

The Companies should offer training and support in essential skills allow local
community to get involved into the tendering processes by atleast 50%.

The water is very scarce and not available and therefore the residents are alleging
that not of their young people cannot be enlisted into the KDF.

The Electricity tariff should be zoned to cushion the areas that are near the power
generating station.

The Company’s generating power need to get involved in promoting the cultural
heritage of the host communities and any other alternative livelihoods so that
they don’t over rely on the companies.

4.4. Public Hearings at Suswa in Narok East Sub-County

The Committee received submissions from the Local Community in Narok Suswa and
noted the following:-

That the local community should benefit from the royalties up to 15% whereas
the opportunities in the companies should be able get about 50% of the tenders
available in the Company.

. The drilling companies must provide an alternative to the livelihood since the

Community is dependent on environment for provisions.
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iii. The host community should be given opportunity to purchase shares in the
company that is undertaking the generation of thermal power.
iv. The inter-county boundaries to be specified to avoid conflicts.
v. The host Community to be represented in the advisory Committee and various
boards required.
vi. The definition if the local community to be defined as a radius of 15KM.
vii. Compensation should be prompt to the displaced community.
viii. The Corporate Social Responsibility should be consultative with the leadership
local community and opportunities provided for employment adequately.
ix.The development company should strategically focus on imparting skills and
provision of resources to the host community for sustainability of the Community.
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5.0. COMMITTEE PUBLIC HEARINGS IN COUNTIES OF MURANGA
/ KITUI

5.1 Submissions form the Kenya Tea Development Agency (KTDA) Holdings Ltd

Members were informed that KTDA Holdings invested in eight subsidiary companies
which it fully owns so as to maximize returns to shareholders. The subsidiary companies
provide specialized services which are integrated with our core services.

KTDA Power Company (KTPC POWER) one of the subsidiary companies was
incorporated in January 2010, it invests in the energy sector and manages small hydro-
power projects owned by Factory Companies. The pilot was Imenti Mini-hydro Power
Plant. The hydro plant is capable of generating IMW of electricity, out of which the
factory consumes about 0.5 MW.

The Vision of KTPC Power is to be the preferred energy management and Consultancy
Company. lts mandate is to set up to spearhead development of renewable energy
starting with small hydro power projects across the tea growing regions as a way of
addressing the increasing energy costs in the factories

Members were informed that KTPC is ready to commence on alternative forms of energy
i.e. solar for 40% of the factories that have no access to hydro potential sites. Members
were also taken through operational plants, projects under construction and those in the
pipeline.

5.2 Presentation by Metumi Small Hydro Project

The Committee was taken through an overview of the KTDA and small holder Tea sub-
sector in Kenya. They were informed the mandate of KTDA which include to promote tea
production/cultivation among small holders; Develop and maintain tea husbandry; and
Collect, weigh and handle green leaf among other roles. Members were also briefly taken
through the tea industry in Kenya and the global tea business.

Some of the challenges the tea industry was experiencing include:
i.  Fluctuating foreign exchange rates & tea prices.

ii.  Climate change.
iii.  Rising cost of production - farm inputs, taxes/levies, fuel, labour etc.
iv.  Decreasing smallholder farm sizes/land policy
v.  Multiple levies from counties
vi.  Political instability in some key markets i.e. Yemen & Russia.
vii.  Changing consumer tastes & preferences
viii.  Global over-production and competition
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Members challenged the KTDA members to adopt energy efficiency measures like using of
Boiler pre-heaters which will help to cut down on cost of production.

Later the Committee was taken through a tour of the Metumi Small Hydro project where
they were shown various stages involved in power production.

5.3 Memorandum by KTDA Zone lll Tea Factories

The Representatives of the KTDA Zone lll Tea Factories presented a memorandum to the
Committee that listed various issues which include;

i. Wood fuel Sourcing

The committee was informed that the factories are supporting the current ban on logging
in the forest. However, they noted that ban should exempt private owned plantations
established to provide fuel for factories. They noted that they have initiatives for
afforestation/re-afforestation programs all-inclusive and that the ban is bringing factories to
a standstill and may soon close. KTDA has also partnered with various organizations to
promote energy saving stoves for household use. They noted that loggers have caused
damage to power station canals by using them to transport contraband timber from forests.
Members noted their concerns and promised to follow up with the relevant authorities to
see if the ban can exempt private owned forest plantations. The committee also
encouraged the factories to adopt energy efficiency measures and try to do away with
wood fuel.

ii. Power Distribution

The committee was informed that power distribution should be liberalized which will
allow them to distribute power to local schools, hospitals, farmers & local community.
They noted that currently they are selling the power they are generating to Kenya power
at much lower price thus losing a lot on revenues.

The committee informed them that the current energy Bill 2017 has liberalized power
distribution in the country and thus when it’s adopted they can apply for license to
distribute power.

iii. Tax and Duty Exemption
The representatives noted that the Government should improve incentives through tax and
duty exemptions on equipment, construction materials and fuel oil.

5.6 The Proposed Amendments to the Energy Bill, 2017 by the Members of the National
Assembly from Kitui County.

The Committee had set out to conduct a public hearing in Mwingi, Kitui County but was
unable to get to the area where coal is being explored due to bad weather and
inaccessible roads.

To this end, the Members of Parliament of Ukambani Region submitted a memorandum
to the Committee which proposed the following amendments to the Energy Bill, 2017
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vi.

vii.

The local community share in terms of royalties should be increased from five
percent to ten percent of the National Government share payable to a trust fund
managed by a board of trustees consisting of the elected leaders representing the
sub-counties.

There is need to make provision that prior to the production of coal, land
adjudication should be undertaken in terms of determining and authenticating
ownership of land through issuance of title deeds to the members of the local
communities.

There is also need to amend the Bill to make provision for compensation of land
acquired for purposes of producing coal. The process of compensating the owners
of land should however be undertaken once negotiations with the local
communities have been done and concluded. There is also need to take into
account the cultural values of the local communities in determining the amount of
compensation to be given to the owners of land proposed to be displaced.

The Bill should also be amended to require the Government and
licensees/investors to undertake corporate social responsibilities projects including
supply of water in areas where the coal is being produced.

The Bill should also be amended to include that prior to a license of production of
coal being granted to a person, the Environmental Impact Assessment must be
undertaken.

The Bill should also be amended to provide that the Coal production plant should
be located in the Coal Basin.

There is also need to amend the Bill on the provisions for local content
requirements so as to provide that the local content requirements should not be
less than seventy percent. Further the amendment should provide that
employment at all levels in an company or institution involved in the production
of coal shall be given first to the local people where the coal resource is being
produced.
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6.0. PUBLIC HEARINGS IN LAMU COUNTY.

6.1. Courtesy call on the office of the Governor of Lamu County.

The Office of the County Commissioner of Lamu County received the delegation of the
Members of the National Assembly of the departmental Committee on Energy in Lamu
and thereafter them to the office of the governor of Lamu County.

The Office of the Governor welcomed the Committee and informed the Committee that
Lamu is a destination for many projects that are of benefit to the Country as a whole as
well as attracting tourists.

The Governor was confident that the challenge of Insecurity if well addressed will ensure
that Lamu becomes the best destination for tourism and business solutions.

6.2. Submissions by the residents of Kwasasi in Lamu at the proposed coal plant site.

The residents of the Kwasasi area, the proposed coal plant area made oral presentations
on the Energy Bill, 2017.

They asked the Committee to ensure that the benefits of the coal plant should be
entrenched into the bill as a law especially on the areas of corporate social responsibility,
local content, revenue sharing, compensations and environmental degradations.

6.2.1 Ms. Halima Majid representing the women.

The Committee was informed that the Kwasasi Community is in appreciation of the
government efforts to set up the project in the areas of marginalised communities.

The community acknowledged that they are not all that learned and that their main
source of livelihood is farming and that AMU power project must find an alternative ay
of livelihood for them.

They informed the Committee that the government should speed up compensation for
the affected persons on the land that they will use for the AMU Coal project.

6.2.2 Hussein Kombo — Chairman of the Kwasasi residents.
The Chairperson of the Kwasasi residents said urged the Committee to ignore the voices
of the civil Society organisations and the NGO’s who are not based in Lamu and are

opposed to the installation of the Coal plant. The Committee was informed that these
CSO’s and NGO’s are not helping the community to achieve their goals.
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He informed the Committee that Lamu will achieve the hopes of |education, Health and
Clothing when the farmers will be compensated and the benefits accrued will improve
the lives of the residents of Lamu.

6.2.3 Abdi Rahman Abud

He informed the Committee that there are enough forests in Lamu and that the Ministry
of energy has already sensitised the Community and that the Amu Power Project will
have immense benefits to the Country as a whole.

He urged the Committee to entrench the establishment of an industrial park in the Bill
and that employment opportunity to the locals should be pegged at 70% with about
30% being for the management team from the local Community.

They also said that the Community liaison for the project should be a local who
understands the host community and is able to get their concurrence and prioritise issues
especially when they are undertaking the Corporate Social Responisibility.

The Committee was informed that the Community should decide on the projects to be
undertaken as part of the CSR and that the locals to be given priority especially on the
tenders and suppliers.

6.3 SUBMISSIONS BY RESIDENTS OF LAMU AT THE LAMU FORT

The Committee received submissions from the residents of Lamu in Amu Island in the
following groups:-

Save Lamu

Farmers Association

Water resources Association

Lamu Hope Initiative among others

an oo

The submissions were not opposed to the installation of the Coal plant in Lamu but are
concern about the benefits of the local Community, their compensations, the degradation
of the environment, the livelihood of the farmers and the fear of not acquiring
opportunities form the coal plant.

The Committee was also informed that access to information is a very important matter
that has been ignored in many instances of putting up such projects and therefore that
urged the committee to be able extensively undertake the public participation and to
provide adequate information to the public on the details of not only the coal plant
project but also other mega projects as well.
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The Committee was also informed that the project consultants should be able to comply
with the EMKA and Mining Act so as to ensure environmental protection and relevant
laws are adhered to.

6.4 Submissions by the Sarara Oil and Gas Company in Pate Island.

The objective of the Lamu Integrated Gas to Power is to drill and to prove up the
resources, which have a mid-case aggregate gross estimate of approximately 1 trillion
cubic feet of gas. (Sufficient to produce 1,000MW for 15+years).

The gas in Lamu was discovered in by Shell in 1970s but due to due to technical
difficulties the reservoir was not drilled beyond 10 metres and was not logged or tested.
There is therefore uncertainty of gas volume, flow rate or water saturation.

The project is proposed to be undertaken in a phased development whereby phase | -
Pate 2 & Pate 3 wells, production of 50-200MW through an early production system (1st
electricity production targeted for 2020). Thereafter Then Phase Il — additional drilling to
support a 300MW permanent facility and consequently Phase lll & IV - additional
drilling and expansion to 1,000MW which is at an advantageous positioned by Lamu
port and foot of LAPSSET project

The Objectives Pate 2 and Pate 3 Wells is that Pate 2 is to re-drill of Pate 1 to a planned
depth of 4,513m whereas Pate 3 is too deviated well to prove up sufficient reserves from
two wells for a 50-200 MW early production scheme development.

The Post drilling activities success case are the USTDA Feasibility study which is
underway, a cconcept design for Gas Treatment, a Concept design for Power Plant, an
Interconnection studies to Kenyan National grid as well as an ESIA for gas field
development and power production.

Other requirements are the sourcing of the of the equipment and finance together with
the Legal & regulatory framework which includes the Power Purchase Agreement (PPA),
the Interconnection Agreement, the Shareholder Agreement as well as the Permits,
licences and approvals

An Implementation plan is already up-to-date and the drilling start date is in mid-April

2018. Land, Environment, Local content, Employment, gender balance and Community
Social Responsibility is also required to be as practical as possible.
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7.0 Committee Observations.

While conducting public participation in the above mentioned counties the Committee
made the following observations:-

() Communities emphasized the need to have provisions of the Bill dealing with the
local content expounded to address the needs of the locals where natural
resources is being explored.

(ii) On Community land, the County Assembly of Turkana was of the opinion that,
while it is desirable that the contractor notifies the Cabinet Secretary of the need
to set apart land for purposes of upstream petroleum operations, it is of best
interest that the County Government (as the body constitutionally mandated to
hold community land in trust on behalf of the communities) and the local
community be involved in the process.

(iii) It was of the opinion of the Communities that the bill ought to state expressly that
the membership of the Advisory Committee and the Upstream Petroleum
Authority ought to include representatives from counties where petroleum
production is taking place.

(iv)The Communities recommended that as an alternative to the capping of revenues
allocated to the county government as stated in Section 85(2) of the Bill, the law
instead create a sovereign or stabilization wealth fund to safeguard counties and
communities from the volatility of commodity prices.

8.0 Committee Recommendations

The Committee therefore recommends that

1. The Bill should also make it mandatory for the licensee to restore land to its
former condition in the first instance where there is damage that is occasioned to
land.

2. The definitions of the term local community in the Bill is sufficient as it mirrors the
devolution units as provided for in the County Governments Act.

3. The minimums on the local content requirements in terms of percentages should
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10.

L1,

12.

be provided for in the regulations to be prescribed by the Cabinet Secretary.

There is need to enlarge the matters that the local content plans can address to
include such other matters as transport services, consultancy services and security
services.

There is need as a principle to recognize importance of minimum sentences rather
than maximum sentences noting the gravity of the offences in the Bill.

The office of the Director of Public Prosecutions should appoint officers to deal
with criminal offences committed in relation to the Bill.

The Cabinet Secretary should divide Kenya audits continental shelf into numbered
areas knows as blocks only after consultation with the Advisory Committee.

The Bill should be clear on the provisions relating to the participation of the local
communities and ensure that they are also aware on the manner in which the
activities relating to upstream petroleum operations are conducted.

The contractors should also conduct their activities subject to the relevant written
laws including the Constitution, environmental and land laws.

The national integrated energy plan would have several implications on the
participants in the energy sector and Kenyans at large. The plan should therefore
be developed in consultation with the private sector and other stakeholders.

There is need for the licensing authority to formulate safeguards against licensees
who obtain licenses for speculation purposes. Such grounds should be used for
rejecting application for renewal as required under clause 78(5) of the Bill.

The licensee should only have the first option of extracting the mineral once they
receive the Mining License or Permit and should pay royalties in accordance with
the Mining Act.
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REPUBLIC OF KENYA

KENYA NATIONAL ASSEMBLY
TWELFTH PARLIAMENT - FIRST SESSION

In matters of consideration by the National Assembly — The Petroleum (Exploration,
Development and Production) Bill, 2017.

Article 118(1)(b) of the Constitution provides that “Parliament shall facilitate public
participation and involvement in the legislation and other business of the Parliament and its
Committees.” Standing Order 127(3) of the National Assembly Standing Orders provides that
“the Committee to which a Bill is committed shall facilitate public participation and shall take
into account the views and recommendations of the public when the committee makes its report
to the House.”

The Petroleum (Exploration, Development and Production) Bill, 2017, seeks to provide a
framework for the contracting, exploration and development of petroleum together with
production of petroleum discovered within the licensed petroleum exploration blocks. The Bill
also seeks to provide a framework for safe cessation of upstream petroleum operations and for

connected purposes. The Bill proposes to repeal the Petroleum (Exploration and Production)
Chapter 308 of the Laws of Kenya..

The Petroleum (Exploration, Development and Production) Bill, 2017 has undergone First
Reading pursuant to Standing Order 127 (3) and is now committed to the Departmental
Committee on Energy for consideration and thereafter report to the House.. .

Pursuant to Article 118(1)(b) of the Constitution and Standing Order 127, the Committee invites
members of the public to submit any representations they may have on The Petroleum
(Exploration, Development and Production) Bill, 20171. The representations may be
forwarded to the Clerk of the National Assembly, P.O Box 41842-00100, Nairobi; or hand-
delivered to the Office of the Clerk, Main Parliament Building, Nairobi; or emailed to
clerk@parliament.go.ke;to be received on or before Wednesday 28" February, 2018 at 5:00

pm.

MICHAEL R. SIALAI, EBS
CLERK OF THE NATIONAL ASSEMBLY



MINUTES OF THE 54™SITTING OF THE DEPARTMENTAL COMMITTEE ON
ENERGY HELD IN THE COMMITTEE ROOM 7 ON TUESDAY 10™ APRIL 2018 AT
3.00PM

MEMBERS PRESENT

The Hon. David Gikaria, M.P. - Chairperson
The Hon. (Dr.) Robert Pukose, M.P. - Vice Chairperson
The Hon. Cecily Mbarire, M.P.

The Hon. Gitau Faith Wairimu, M.P.

The Hon. Lemanken Aramat, M.P.

The Hon. Tindi Nicholas Mwale, MP

The Hon. Ekomwa Lomenen James, M.P.

The Hon. Ken Chonga, MP

. The Hon. Vincent Musyoka Musau, M.P.

10. The Hon. Joseph Wathigo Manje, M.P.

11. The Hon. Walter Owino, MP

12. The Hon. Clement Muturi Kigano, M.P.

13. The Hon. Abdikhaim Osman Mohamed, M.P

14. The Hon. Elsie Muhanda, MP

15. The Hon. Amina Gedow Hassan, M.P

16. The Hon. Julius Musili Mawathe, MP

17. The Hon. Oscar Sudi, Kipchumba, M.P.
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Ne

ABSENT WITH APOLOGY

1. The Hon. Elisha Odhiambo, MP
2. The Hon. Mohammed Ali Lokiro, MP

IN ATTENDANCE: NATIONAL ASSEMBLY

1. Mr. Benjamin Magut - Lead Clerk

2. Mr. Douglas Katho - Clerk Assistant 111

3. Ms. Jemimah Waigwa - Legal Counsel

4. Mr. Moge Abdulyusuf - Fiscal Analyst

5. Mes. Fatuma Abdi - Audio Officer

MIN. NO. 179/2018: PRELIMINARIES AND INTRODUCTIONS

The sitting’s proceedings commenced with a word of prayer and thereafter the
meeting’s agenda was adopted by Members present.

MIN. NO. 180/2018: CONFIRMATION OF MINUTES OF THE PREVIOUS
SITTINGS AND CONSIDERATION OF MATTERS ARISING
THEREOF.

The minutes of the 1st , 2nd, 3rd, 4th, 5th, 6th, 7th, 8th, 9th. 10th. 11th, 12th,
]3th‘5TH, 6TH, 7TH’ 8TH' 9TH’ ]OTH' ‘”TH’ ]2TH‘ ]3TH, ]4TH’ ]5TH' ]6TH' ]7TH’ ]8TH, ]9TH’
20™, 21°T, 22ND, 238D 24TH D5TH 2ETH D7TH D8TH DQTH 3(TH 35T 3ND 33RD, 34T
35TH, 36™, 37, 38TH, 39TH 40T, 415T, 42ND 43R0 44TH 45TH 4GTH A7TH 48T, 49™,
50™, 515Tsittings were read and confirmed as true records of proceedings as follows: -



The 5¢ Sitting proposed by Hon. (Dr.) Robert Pukose, M.P. and seconded by the Hon.
Cecily Mbarire, M.P.

The 6" Sitting proposed by the Hon. Gitau Faith Wairimu, M.P. and Seconded by
Hon. Lemanken Aramat, M.P.

The 7t Sitting proposed by the Hon. Tindi Nicholas Mwale, MP and seconded by the
Hon. Ekomwa Lomenen James, M.P.

The 8"Sitting proposed by the Hon. Ken Chonga, MP and seconded by the Hon.
Vincent Musyoka Musau, M.P.

The 9t Sitting proposed by the Hon. Joseph Wathigo Manje, M.P. and seconded by
the Hon. Walter Owino, MP

The 10t Sitting proposed by the Hon. Clement Muturi Kigano, M.P. and seconded by
the Hon. Abdikhaim Osman Mohamed, M.P

Thellt Sitting proposed by the Hon. Elsie Muhanda, MPand seconded by the Hon.
Dr. Robert Pukose, MP.

The 127 Sitting proposed by Hon. (Dr.) Robert Pukose, M.P. and seconded by the
Hon. Cecily Mbarire, M.P.

The 13™ Sitting proposed by the Hon. Gitau Faith Wairimu, M.P. and Seconded by
Hon. Lemanken Aramat, M.P.

The 14TH Sitting proposed by the Hon. Tindi Nicholas Mwale, MP and seconded by
the Hon. Ekomwa Lomenen James, M.P.

Thel5™Sitting proposed by the Hon. Ken Chonga, MP and seconded by the Hon.
Vincent Musyoka Musau, M.P.

The 16™ Sitting proposed by the Hon. Joseph Wathigo Manje, M.P. and seconded by
the Hon. Walter Owino, MP

The 17™ Sitting proposed by the Hon. Clement Muturi Kigano, M.P. and seconded by
the Hon. Abdikhaim Osman Mohamed, M.P

The 18™ Sitting proposed by the Hon. Elsie Muhanda, MPand seconded by the Hon.
Dr. Robert Pukose, MP.

The 19™ Sitting proposed by Hon. (Dr.) Robert Pukose, M.P. and seconded by the
Hon. Cecily Mbarire, M.P.

The 20TH Sitting proposed by the Hon. Gitau Faith Wairimu, M.P. and Seconded by
Hon. Lemanken Aramat, M.P.

The 21°7 Sitting proposed by the Hon. Tindi Nicholas Mwale, MP and seconded by
the Hon. Ekomwa Lomenen James, M.P.



.

The 22NP Sitting proposed by the Hon. Ken Chonga, MP and seconded by the Hon.
Vincent Musyoka Musau, M.P.

The 23R Sitting proposed by the Hon. Joseph Wathigo Manje, M.P. and seconded by
the Hon. Walter Owino, MP

The 24™ Sitting proposed by the Hon. Clement Muturi Kigano, M.P. and seconded by
the Hon. Abdikhaim Osman Mohamed, M.P

The 25™ Sitting proposed by the Hon. Elsie Muhanda, MPand seconded by the Hon.
Dr. Robert Pukose, MP.

The 26™ Sitting proposed by Hon. (Dr.) Robert Pukose, M.P. and seconded by the
Hon. Cecily Mbarire, M.P.

The 27™ Sitting proposed by the Hon. Gitau Faith Wairimu, M.P. and Seconded by
Hon. Lemanken Aramat, M.P.

The 28™ Sitting proposed by the Hon. Tindi Nicholas Mwale, MP and seconded by
the Hon. Ekomwa Lomenen James, M.P.

The 29™ Sitting proposed by the Hon. Ken Chonga, MP and seconded by the Hon.
Vincent Musyoka Musau, M.P.

The 30™ Sitting proposed by the Hon. Joseph Wathigo Manje, M.P. and seconded by
the Hon. Walter Owino, MP

The 317 Sitting proposed by the Hon. Clement Muturi Kigano, M.P. and seconded by
the Hon. Abdikhaim Osman Mohamed, M.P

The 32N Sitting proposed by the Hon. Elsie Muhanda, MPand seconded by the Hon.
Dr. Robert Pukose, MP.

The 33R0Sitting proposed by Hon. (Dr.) Robert Pukose, M.P. and seconded by the
Hon. Cecily Mbarire, M.P.

The 34™ Sitting proposed by the Hon. Gitau Faith Wairimu, M.P. and Seconded by
Hon. Lemanken Aramat, M.P.

The 35™ Sitting proposed by the Hon. Tindi Nicholas Mwale, MP and seconded by
the Hon. Ekomwa Lomenen James, M.P.

The 36™! Sitting proposed by the Hon. Ken Chonga, MP and seconded by the Hon.
Vincent Musyoka Musau, M.P.

The 37™Sitting proposed by the Hon. Joseph Wathigo Manje, M.P. and seconded by
the Hon. Walter Owino, MP

The 38™ Sitting proposed by the Hon. Clement Muturi Kigano, M.P. and seconded by
the Hon. Abdikhaim Osman Mohamed, M.P

(OS]




The 39T Sitting proposed by the Hon. Elsie Muhanda, MPand seconded by the Hon.
Dr. Robert Pukose, MP.

The 40" Sitting proposed by the Hon. Clement Muturi Kigano, M.P. and seconded by
the Hon. Abdikhaim Osman Mohamed, M.P

The 41¢ Sitting proposed by the Hon. Elsie Muhanda, MPand seconded by the Hon.
Dr. Robert Pukose, MP.

The 42 Sitting proposed by Hon. (Dr.) Robert Pukose, M.P. and seconded by the
Hon. Cecily Mbarire, M.P.

The 43 Sitting proposed by the Hon. Gitau Faith Wairimu, M.P. and Seconded by
Hon. Lemanken Aramat, M.P.

The 44™ Sitting proposed by the Hon. Tindi Nicholas Mwale, MP and seconded by
the Hon. Ekomwa Lomenen James, M.P.

The 45T Sitting proposed by the Hon. Ken Chonga, MP and seconded by the Hon.
Vincent Musyoka Musau, M.P.

The 46™ Sitting proposed by the Hon. Joseph Wathigo Manje, M.P. and seconded by
the Hon. Walter Owino, MP

The 47T Sitting proposed by the Hon. Clement Muturi Kigano, M.P. and seconded
by the Hon. Abdikhaim Osman Mohamed, M.P

The 48TH Sitting proposed by the Hon. Elsie Muhanda, MPand seconded by the Hon.
Dr. Robert Pukose, MP.

The 49TH Sitting proposed by Hon. (Dr.) Robert Pukose, M.P. and seconded by the
Hon. Cecily Mbarire, M.P.

The 50T Sitting proposed by the Hon. Gitau Faith Wairimu, M.P. and Seconded by
Hon. Lemanken Aramat, M.P.

The 5157 Sitting proposed by the Hon. Tindi Nicholas Mwale, MP and seconded by
the Hon. Ekomwa Lomenen James, M.P.

MIN. NO. 181/2018: ADOPTION OF THE REPORT ON THE CONSIDERATION OF
THE ENERGY BILL, 2017.

The Committee Members unanimously adopted the Report on the consideration of
the Energy Bill, 2017 on a proposal by the Hon. Cecily Mbarire and Seconded by the
Hon. Dr. Robert Pukose, MP.

MIN. NO. 182/2018: CONSIDERATION AND ADOPTION OF THE REPORT ON
THE PETROLEUM (EXPLORATION, DEVELOPMENT,
PRODUCTION) BILL, 2017

The Committee Members considered and adoptedthe report on the Petroleum
(exploration, development, production) Bill, 2017 on a proposal by the Hon. Cecily

4



Mbarire and Seconded by the Hon. Dr. Robert Pukose, MP with a recommendation
that clause 85 of the bill be amended to increase the revenue share for local
community from 5% to 10%.

The Committee further resolved that any member of the Committee or any other
Member of Parliament may introduce an amendment to the bill during the

Committee stage amendments of which the Hon. James Ekomwa Lomenen agreed to.

MIN. NO. 182/2018: ADJOURNMENT

There being no Other Business, th Chairperson adjourned the meeting at 10mins past
Four O’clock in the evening.




) MINUTES OF THE 517 SITTING OF THE DEPARTMENTAL COMMITTEE ON
ENFERGY HELD SHARK CONFERENCE ROOM IN DIANI REEF BEACH RESORT AND
SPA THURSDAY 5™ APRIL 2018 AT 2.30PM

MEMBERS PRESENT

I, The Hon. David Gikaria, M.P. - Chairperson
2. The Hon. (Dr.) Robert Pukose, M.P. - Vice Chairperson
3. The Hon. Gitau Faith Wairimu, M.P.
4. The Hon. Lemanken Aramat, M.P.
5. The Hon. Tindi Nicholas Mwale, MP
6. The Hon. Elisha Odhiambo, MP
7. The Hon. Ekomwa Lomenen James, M.P.
. The Hon. Mohammed Ali Lokiro, MP
9. The Hon. Ken Chonga, MP
10. The Hon. Vincent Musyoka Musau, M.P.
11. The Hon. Joseph Wathigo Manje, M.P.
12. The Hon. Walter Owino, MP
13. The Hon. Julius Musili Mawathe, MP
14. The Hon. Clement Muturi Kigano, M.P.
15. The Hon. Abdikhaim Osman Mohamed, M.P
16. The Hon. Amina Gedow Hassan, M.P
17. The Hon. Elsie Muhanda, MP

ABSENT WITH APOLOGY

1. The Hon. Cecily Mbarire, M.P.
2. The Hon. Oscar Sudi, Kipchumba, M.P.

IN ATTENDANCE: MINISTRY OF ENERGY AND THE MINISTRY OF
PETROLEUM TECHNICAL TEAM
(Attached herein the signed attendance sheets of the names of the persons present).

INCATTENDANCE: NATIONAL ASSEMBLY

1. Mr. Peter Chemweno - Deputy Director Committee Services (NA)
2. Mur. Benjamin Magut - Lead Clerk

3. Mr. Douglas Katho - Clerk Assistant I

4. Mr. Eugene Apaa i Research Officer

5. Ms. Jemimah Waigwa - Legal Counsel

6. Ms. Brigita Mati - Legal Counsel

7. Mr. Moge Abdulyusuf - Fiscal Analyst

8. Mr. Dan Kirwa - In Charge- Security

9. Mr. John Nganga - Audio Recording Officer
10. Mr. Robert Langat - Office Assistant

MIN. NO. 170/2018: PRELIMINARIES AND INTRODUCTIONS

The sitting's proceedings commenced with a word of prayer and thereafter the
meeling's agencla was adopted by Members present.

MIN. NO. 171/2018: CONSIDERATION OF THE PETROLEUM
I




(EXPLORATION, The Commitice made the following vencral observations on the

Petroleum (xploration, Development and Production) Bill. 2017:

Lo There is need (o harmonize (he Encrey Bill and the Petroleum (Ixploration.
Development and Production) Bill so as o cnsure that the midstream and downstream
petroleum operations are contained in the Petroleum Bill and not in the Energy Bill.

2. "Fhe definitions of (he term local community in the Bill is sulTicient as it mirrors the
devolution units as provided for in the County Governments Act.

3. The minimums on the local content requirements in terms of pereentages should be
provided for in the reoulations 1o he prescribed by the Cabinet Secretary.

4. The County Governments are recognized in the Bill in that there is a representative ol
the Council of Governors who s g member of the Authority.

S, There is need to enlarge the matters that the local content plans can address (o include
such other matters as ransport services, consultancy services and securily services.

6. There is need (o recognize the role of county governments in upstream petroleum
operations in line with their functions as provided for in the Fourth Schedule which is
environment conservation and disaster management.

7. There is need as a principle to recognize importance of minimum sentences rather
than maximum sentences noting the gravity of the offences in the Bill.

8. The office of the Director of Public Prosecutions should appoint officers to deal with
criminal offences committed in relation to the Bill.

9. The National Data Centre should also be established by the Authority and used lor
storage ol cores, samples, geoscience and other critical data.

10. The Cabinet Secretary should divide IKenya audits continental shell into numbered
arcas knows as blocks only after consultation with (he Advisory Committee.

FLThe Bill should be clear on the provisions relating (o the participation of the local
communitics and cnsure that they are also awarc on the manner in which the activitics
relating to upstream petroleum operations are conducted.

L2, The contractors should also conduct their activitics subject (o (he relevant written laws
including the Constitution, environmental and land laws.

MIN. NO. 172/2018: ADJOURNMENT

There being no Other Business, the Chairperson adjourned the meeting at T0mins past
Light O'clock in the evening.
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MINUTES OF THE 50™ SITTING OF THE DEPARTMED
ENERGY HELD SHARK CONFERENCE ROOM 1N DIANT REEF BEAC
SPA THURSDAY 5™ APRIL 2018 AT 9.30AM

[TAL COMMITTEE ON

H RESORT AND

MEMBERS PRESEMNT

1. The Hon. David Gikaria, M.P. - Chairperson
2. The Hon. (Dr.) Robert Pukose, M.P. - Vice Chairperson
3. The Hon. Gitau Faith Wairimu, M.P.

4. The Hon. Lemanken Aramat, M.P.

5. The Hon. Tindi Nicholas Mwale, MP

6. The Hon. Elisha Odhiambo, MP

7. The Hon. Ekomwa Lomenen James, M.P.
8. The Hon. Mohammed Ali Lokiro, MP

9. The Hon. Ken Chonga, MP

10. The Hon. Vincent Musyoka Musau, M.P.
11. The Hon. Joseph Wathigo Manje, M.P.
12. The Hon. Walter Owino, MP

13. The Hon. Julius Musili Mawathe, MP

14. The Hon. Clement Muturi Kigano, M.P.
15. The Hon. Abdikhaim Osman Mohamed, M.P
16. The Hon. Amina Gedow Hassan, M.P
17. The Hon. Elsie Muhanda, MP

ABSENT WITH APOLOGY

1. The Hon. Cecily Mbarire, M.P.
2. The Hon. Oscar Sudi, Kipchumba, M.P.

IN ATTENDANCE: MINISTRY OF ENERGY AND THE MINISTRY OF
PETROLEUM TECHNICAL TEAM

(Attached herein the signed attendance sheets of the names of the persons present).

IN ATTENDANCE: NATIONAL ASSEMBLY

1. Mr. Peter Chemweno - Deputy Director Committee Services (NA)

2. Mr. Benjamin Magut - Lead Clerk

3. Mr. Douglas Katho - Clerk Assistant Il

4. Mr. fugene Apaa - Research Officer

5. Ms, Jemimah Waigwa - Legal Counsel

6. Mes. Brigita Mati - Legal Counsel

7. Mr. Moge Abdulyusuf - Fiscal Analyst

8. Mr. Dan Kirwa - In Charge- Security

9. Mur. John Nganga - Audio Recording Officer

10. Mr. Robert Langat . Office Assistant

MIN. NO. 167/2018: PRELIMINARIES AND INTRODUCTIONS

The sitting's proceedings commenced with a word of prayer and thereafter the
meeting’s agenda was adopted by Members present.

MIN. NO. 168/2018: CONSIDERATION OF THE ENERGY BILL, 2017



[he Commiliee made the following general observations on the Bill-

(OS]

0.

There is need to harmonize the Energy Bill and the Petroleum (Exploration,
Development and Production) Bill so as to ensure that the midstream and
downstream petroleum operations are contained in the Petroleurn Bill anc| not

in the Energy Bill.

The Bill should be amended to create an offence for drivers who adulterate

petroleum.

The area where there is exploration of energy resources should be fenced by

the contractor to avoid conflict with the local community.

Part V of the Bill on Miclstream ancl Downstream Petroleum should be moved
to Petroleum Bill so as to move all functions dealing with Petroleum to the

Petroleum Bill.

The national integrated energy plan would have several implications on the
participants in the energy sector and Kenyans at large. The plan should
therefore be developed in consultation with the private sector and other
stakeholders.

There is need to broaden the scope of qualifications for members of the Boards
by removing requirement for specific degrees and leaving it open because all
one needs to seat on the board is managerial skills.

There is need for the licensing authority o formulate safeguards against
licensees who obtain licenses for speculation purposes. Such grounds should be
used for rejecting application for renewal as required under clause 78(5) of the

Bill.

The Bill has vested exclusive power on the Cabinet Secretary to make a
determination without reference o any aclvisory or oversight organ.

There is need for a clearer and elaborate mechanism that informs decision-

making by the Cabinet Secretary on the grant of a geothermal resource licence.

- The licensee should only have the first option of extracting the mineral once

they receive the Mining License or Permit and should pay royalties in

accordance with the Mining Act.



L1. The Bill should also make it mandatory for the licensee to restore land to s
former condition in the first instance where there is damage that is occasioned

to land.

MIN. NO. 169/2018: ADJOURNMENT

There being no Other Business, th¢lChairperson adjourned the meeting at 1Omins past

One O'clock.
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MINUTES OF THE 49™ SITTING OF THE DEPARTMENTAL COMMITTEE ON
ENERGY HELD SHARK CONFERENCE B M IN DIANT REEF BEACH RESORT ANL
SPA WEDNESDAY 4™ APRIL 2018 AT 2.30PM

MEMBERS PRESEINT

1. The Hon. David Gikaria, M.P. = Chairperson

2. The Hon. (Dr.) Robert Pukose, M.P. - Vice Chairperson
3. The Hon. Gitau Faith Wairimu, M.P.

4. The Hon. Lemanken Aramat, M.P.

5. The Hon. Tindi Nicholas Mwale, MP

6. The Hon. Elisha Odhiambo, MP

7. The Hon. Ekomwa Lomenen James, M.P.
8. The Hon. Mohammed Ali Lokiro, MP

9. The Hon. Ken Chonga, MP

10. The Hon. Vincent Musyoka Musau, M.P.
1. The Hon. Joseph Wathigo Manje, M.P.
12, The Hon. Walter Owino, MP

13. The Hon. Julius Musili Mawathe, MP

14. The Hon. Clement Muturi Kigano, M.P.
15. The Hon. Abdikhaim Osman Mohamed, M.P
16. The Hon. Amina Gedow Hassan, M.P

17. The Hon. Elsie Muhanda, MP

ABSENT WITH APOLOGY

1. The Hon. Cecily Mbarire, M.P.
2. The Hon. Oscar Sudi, Kipchumba, M.P.

IN ATTENDANCE: MINISTRY OF ENERGY AND THE MINISTRY OF
PETROLEUM TECHNICAL TEAM

(Attached hercin the signed attendance sheets of the names of the persons present).

IN ATTENDANCE: NATIONAL ASSEMBLY

1. Mr. Peter Chemweno - Deputy Director Committee Services (NA)

2. Mur. Benjamin Magut = Lead Clerk

3. Mur. Douglas Katho - Clerk Assistant 11

4. Mur. Eugene Apaa - Research Officer

5. Ms. Jemimah Waigwa - Legal Counsel

6. Ms, Brigita Mati - Legal Counsel

7. Mr. Moge Abdulyusuf - Fiscal Analyst

8. Mr. Dan Kirwa = In Charge- Security

9. Mur. John Nganga - Audio Recording Officer

10. Mur. Robert Langat . Office Assistant

MIN. NO. 164/2018: PRELIMINARIES AND INTRODUCTIONS

The sitting's proceedings commenced with a word of prayer and thereafter the
meeling's agenda was adopted by Members present.

MIN. NO. 165/2018: CONSIDERATION OF THE ENERGY BILL, 2017




(1) The Commitice made amendments

; ENERGY
2017
wCIaus_e in the Bill

“buiiding” has the
meaning assigned

to it under ihe
Physical  Planning
Act;

“consumer”
means any person
supplied or
entitled to  be
supplied with

electrical

l

“buliding” has e

(—?lle!"g\/ [

CBIL | PROPOSED

AMENDMINT

/\cful((,*tia(e(l; 7

Downstream
Pelrolewim:

Minimuin Operational
Stocks:

Open
System;

Pelroleum Business:
Refine:

Relined Petroleum

Products:
Refinery;

Liquefied Petroleumn

Gas;

Relail dispensing sile;
Storage depots;
Strategic stocks;
Undertakings (b)
‘open access’

‘works

meaning assigned (o il
under relevant
wrillen law™:

the

in the definiion  of
“consumer” by
deleting the words “or
petroleum'™:

tendering |

to the iollowing dauses-

CRATIOMAL Y

Definitions {0 hoe

inserted tn Petroleun

To conform Lo the law

To align it with Fnergy
Bill

| Proposin
g enlity

Minstr v

Adopie

Adopied
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~or petroleum;22.

“distribution
licensee” means a

licensee

authorised to
operate and
maintain a
distribution

systern for

supplying energy
to the consumers

in its area of
supply;

Delete local
content and
substitute

“local content”
means the use of
Kenyan local
expertise, goods
and services,

people, businesses
and financing for
the systematic
development  of
national capacity
and capabilities
for the
enhancement  of
the Kenyan
economy;

“distribution  licence”,

means any document
or instrument
authorizing a person
to operate a
distribution system for
the purpose of
enabling  supply  of
electrical energy to

consumers or to other
licensees:;

“local content™ means
the added value
brought to the Kenyan
economy from
petroleum related

activities through
systematic
development of
national capacity and
capabilities and
investment in
developing andl
procuring locally
available work force,
services and supplies,
for the sharing of
accruing benefits;
Energy

Delete the

words” (excluding
upstream petroleum
and coal activities)

Amend Ticense’ “
delete the words
authorizing the

importation,

exportation, refining,

storage ana  sale  of
_betroleum or™ ,
“Pipeline”

(a) Delete the words
“petroleum” and
substitute  the  word
“lransportation™;

(b) by deleting

paragraph (a).

To avoid
with retail licenses this
need not have any

network.

and align it with

Petroleum Bill.

To al ls;nll with Energy
Bill

To align it with Energy
Bill

To align it with Energy
3ill

confusion

Aclopled

Ado |)l((J

Adob[éd

Ado |> ted

I /\(K)p ted

[O8]
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respect of

midstream ancdl
downsiream
petroleum,  coal,

renewable
and electricity

energy
SO

as to ensure
delivery of
reliable energy
services at  leasl
cost.
Integrated
national  energy
plan

5(1) The Cabinet
Secretary shall
develop, publish
and review
energy plans in
respect of
midstream and
downstream
petroleum, coal,
renewable energy
and electricity so
as to ensure
delivery of
reliable energy
services at  least
cost.
The functions of
the  Commission

shall be to—
(a) regulate-

(ii)  importation,
refining,
exportation,
transportation,
storage and sale
of petroleum and
petroleumn
products with the
exceplion of
cude oil;
The Commission
shall ~ have  all
powers necessary
for the
performance of ils
functions  under
this  Act and in
particular, the

Inseri the words

in
consultation with the
relevant stakeholders”
immediately after the
words Cabinel
Secretary shall”

1

| THAT clause 10 of the

Bill be amended in
paragraph (a) by
deleting subparagraph

(ii).

THAT clause 11 of the
Bill be amended by
deleting paragraph (b)

Moving

The integrated national
energy plan would have
several implications on
the participants in the
energy sector and
Kenyans at large. The

plan should be
developed in
consultation  with  the

private sector and other
stakeholders.

functions
dealing with Petroleum
Business under the
Energy  Bill  to the
Petroleum Bill.

To align i with Beigy
Bill

ANJAR
WALLA&
KHANA

Ministry

“Ministry

Adopted

Adopted

Adc {} tedd




20

| Commnisston shall

| have  the powa
Q

() sel, review
Cand ApPTOVe
contracts,  qanffls
and  charges  for
cominon tse
pelrolewm
logistics  faciities

anci pelroleum
producty; A

(h The
management  of

the  Commission
shall vest in the
Board of Directors
of the

Commission
consisting of
(b)the Principal
Secrclaty

responsible for
Energy and
Petroleum o1 his

representative;

(2) A person shall
be qualified for
appointment as a
Chairperson under
subsection (1) (a)
or member of the
Board under
subsection (1) (d)
il such person- -

(b)holds a degree
from a universily

recognized mn
Kenya or its
equivalent in the
fields of
CNgINSeNng.
physical  sciencos,
law, finance,
environmenlal
stuches,

Cconomics,  social
sciences or

energy,

(1) The Tunds of

the  Commission
shnH;onws( of

|
|
|

|
i
1
|

deleting

THAT clause 12 of the
Bill be ameniclec] -
(a) in subclause(l)

(i) i paragraph (b)
by deleling the
woids “and
petroleum™:

(il) in paragraph (c)
by deleting the
words and
pelroleum™:;

(b) in subclause (2) (b)
by deleling “in the
fields of engineering,
physical sciences, law,

finance,  environment!
studies, econoimies,
social sciences or

energy”

THAT, dause 20(1) of | To aligno il with Tnergy
the Bill be amended by | Bl

the  wonds

|

To align 1t with Enerey Minstry
Bl and  broaclen the
scope  of  qualifications
for  members of ihe

Board

|
!
|
|
|
|

|
|
|
|

|

Minisiy ‘ Aoy

O

| Alopted

)(f'(!




Nol
one

(a)  levies
exceeding
half of a percent
on the of
electricity and
pefroleum
producls;

(b) licence fees;

sales

Powers
Committees or
agents

() A committee,
member, officer,
employee or
agent  appointed
under section
Errorl  Reference
source not found.
may, upon
production of
evidence of
appointment to
any person
reasonably
requiring it, for
the purposes of
thisAct—
(3)The
Chairperson, Vice
Chairperson  and
members of the
Tribunal shall be
appointed at

different times so
that the respective

expiry dates of
their terms office
shall fall at

different times.

Energy and
Petroleumn

Tribunal 26 (1)
The Tribunal shall
consist  of  not
more than seven
members as
follows —

(a) a Chairperson
and vice
Chairperson  who
shall be of

of

Members of ’théﬁ

“sales of electricity and
pelroleumn  products”
and substitute therefor
the of

electricity products”

words  “sale

Insert a new subclause

22 of the
Bill amended by
inserting  the words

“Subject to any other

That clause

be

written law”™
immediately before
the words A

committee member”

THAT, clause 26 of the

Bill be amended in
subclause  (3) by
inserting  the  word
“of " immediately after
the words “of their
terms”.

By deleting the word
vice chairperson”.

By inserting a
provision to the effect
that the Tribunal shall
al  its  first  sitting
appoint a vice-
chairperson who shall
be a wilh
similar qualifications as

person

The powers exercised in

be
o

clause 22 should
subjected

constitutional thresholds
in Articles 31 and 40.

'l‘g/pog}‘a[;) hical

While the Bill indicates
that the President shall
appoint the Chair and
Vice  Chair  of  the
Tribunal, the practice is
for the vice chair to be

a person  of the
opposile  gender and
appointed by fellow
members at the  firsl

sitting of the Tribunal.

ANJAR
WALLA&
KIHANA

KEPSA

Adopted.

Adopted

Adopted.




opposite  gender, | the chairperson.
nominated by the
Judicia Service
Commission from
among persons
qualified  to be
judges of the High
Couwrl  possessing
al least five years’
experience in
energy and

| petroleum; R , o
Arrangernent  of | Inserl the words “by | Tribunals  are usually

w |
o

business the chairperson”™
(4) The rules of immediately after the
procedure of the | words  “ in  the

Tribunal shall be | Gazette"
published in  the
Gazette.

RQI‘T{UITIGV!‘at‘iOH Insert a newwst,li}}clﬁn.lse
1) The Tribunal |
(1) (3) The members to

shall, in .

o .| the Tribunal shall serve
consultation with ) O
, =i | ONa part time basis.
the Cabinet
Secretary and

upon the advice
of the Salaries and
Remuneration

Commission  pay
its members such
remuneration,

fees or allowances
for expenses as it
may determine
from time to time.

Jurisdiction of the

Tribunal any other Act”
(1) The Tribunal
shall have
juriscliction lo
hear and
determine all

matiers referred
to it, relating to
the energy and
petroleum  sector
arising under this
Act or any other

Delete the words * or

!
|

crippled upon
formation since it takes
too  long for the
Cabinet  Secretary 1o
come up with rules of
procedure. It will make
sense for the
Chairperson to publish
the rules of procedure

{Upon appointment.

The tribunal is unlikely
to be busy to warrant
full time employment.
There is need to save
funds by placing the
members on part time
basis.

This is in order io
prevent conflict of laws
and conflici of
jurisdiction  with  other
statutory  body. 1t s
noted that the intention
that the tribunal will
also have jurisdiction o
hear uncder the
proposed petroleum
Bill, 2017, it is the view
that the petroleum Bill,
rather than the energy

ANJAR

WALLAG. |

[ KHANA

ANJAR
WALLAG
KHANA

|

CANJAR
WALLA
KIHANA

|
|

[
(

|

1
{
|
|

Adopted. 7
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Adopted.

|




Act.

(4) The Tribunal
shall have original
civil jurisdiction on
any dispute arising
oul of the bidding
rounds carried out
uncler the
Upstream
_Petroleum law.
(3) The Tribunal
shall  conduct its
proceedings
without
procedural
formality but shall
observe the rules
of natural justice.
Procedure of the
Tribunal
(3) The Tribunal
shall  conduct its
proceedings
without
procedural
formality but shall
observe the rules
_of natural justice._

THAT, clause 36 of the
Bill amended by
deleting the words
“upstream”™

be

Bill be amended in
subclause (3) by
inserting  the words

“and rules of evidence
of a similar nature”
immediately after the
words “natural justice”
Insert the words “ and
rules of evidence of a
similar nature”
immecdliately after the
words “natural justice.

NEW CLAUSE

THAT, the Bill  be

amended by inserting

a new clause

immediately after

clause 40—

Protection rom

personal lability.
40A.A  malter

or thing or act done
by a member of the
Tribunal or any officer,
employee or agent of
the Tribunal shall not,
if the matter or thing is
done bona fide for
execuling the

functions, powers or

THAT, clause 38 of the

Bill should  contain
provisions referring
disputes to the tribunal.

Lo

To align it with Energy
Bill

:I"i‘l{s ind&sion ﬂkﬂ erlr‘leh

rules of Evidence Act
similar to the rules of
naturai justice be
observed. It would be

an injustice if hearsay
evidence is admitted in
such complex and high
“value dispute.
This inclusion that the
rules of Evidence Act
similar to the rules of
natural justice be
observed. It would be
an injustice if hearsay
evidence is admitted in

such complex and high

value dispute.

Ministry

A&K

To provide for persons
serving in the tribunal
for  protection  from
personal liability from
actions done bona fide
in the execution of
functions and powers.

Min.ist'ry 7

' Aciobiec:l

Ado pte‘d

rAEbpi‘ed.

Adopted




| authority.

Any reference that

has been made to
the court.

The Tribunal shall
have appellate
jurisciction to |
hear and

determine appeals

to all  disputes
arising from
decisions  of the
Commission or

licensing authority
relating to energy
matters and any
matter referred to
the  Commission
or any licensing

(1) The
Corporation shall
perform such
functions and
exercise such

powers as may be

necessary  under
this Act to

(j) develop and
promote, n

collaboration with

other agencies,
the use of
renewable energy
and technologies,
including but no
limited to
biomarss,

biodiesel, bio

charcoal,
solar,

ethanol,
fuel-wood,
wind, tidal waves,
small

|
|

render  the  member,
umu T einployee,
agent or any other

person acting on those

personally
any action,
or  demand

l
|
|
p

dm( {tons
|l|dbl(> ¥e)
I claim

f whatsoever

words
Act’
the

the
undler this
immecdiately after
L words ™ any licensing
authority”

Insert

CLAUSE43

THAT, clause 43 of the
Bill. be amended in
subclause (1) —

(a) by deleting
paragraph  (j)  and
substituting  therefor
the  following  new

paragraph—

“(j) develop, promoie
and Mmanage in
collaboration with
other agencies, the use
of renewable energy
and technologies,
including  but  not
limited 1o biomass
(biodiesel, bio-ethanol,
charcoal,
bio-gas) municipal

waste,  solar,  wind,

fuel-wood, |

|
|
|

|

duties of the Tribunal, f

|

T 0

This is 1o prevent any

conflict
conflicts

dhgfn
Energy Bill

of

laws

with
statutory bodies

it

with

or
other

the

|
|
|

[

i

|

A&K

Minis

ry

Adopied

| Ado piéd



hydropower,
biogas, CO-
generation and
municipal  waste,
but excluding
geothermal;

143 ) W

formulate, in
conjunction  with
the Institute, a
national  strateg
for  coordinating
research in
renewable energy;

43 ) (1
undertake, in
conjunction  with
the Institute,

research,
development and
dissemination  of
appropriate
renewable energy
technologies;

Board of  the
Corporation.

(b) the Principal
Secretary in the
Ministry
responsible for
energy and
petroleum or his
representative;

(2)  The  Chief
Executive  Officer
shall be appointed
through a
competitive
selection process.

A matter or thing
or act done by a
member of the
| Board or any

Hl/\l “clause 50 of

tidal  waves,  small ’

hydropower and co-
generation bul
excluding
geothermal;™

(b) by deleting the
word  “Institute” and
substituting therefor
the word “Agency” in
paragraph (k).

Delete the word
“institute” and
substitute therefor the
word “ Agency”

THAT, clause 44 of the
Bill be amended in
sub-clause (M by
deleting the words
“and petroleum”
appearing in
paragraph (b).

THAT, clause 45 of the
Bill be amended in
subclause (2) by
deleting  the  word

“selection” ancdl
substituting therefor
the word

“recruitment”.

the Bill be amended by
inserting  the  word

“liable”  immediately

It is a typographical

To align it with the
Petroleum Bill

To align it with the
Petroleum Bill

Typographical error




| officer, cimployee {
toragent of the
Corporation shall
nol, if the matter
or thing is done |
bona ficle (or J’
execuling the ‘
functions, powers
or duties of the
Corporation,
render the |
member, oflicer,
employee, agent
or any othei
person acting on
those directions i
personally liable
to any action,
claim or demand
whatsocver.

The management

of the Agency
shall vest in the
Board of Direclors
of the Agency

which shall consist
of--

(e) not
more than f{our
other memboers

appointed by the
Cabinel  Secretary

oul of whomn

(i)
shall
nominated by the

one peison
be

Kenya Privale
Sector Alliancoe: |
and )

(2) The

Renewable I'nergy
Resource Advisory
Conmimitiee

composed of
principal secretary
in the Ministiy of ¢

i

Energy and

Petroleum or s

afled the
“chirections
personally”

THAT, clause 57 of the
Bill be amended by
cleleting paragraph (e)
(i) and substituting
therefor the following
new paragraph—

“(i) One person shall
be a registered nuclear
energy engineer with
an experience of five
years.”

CLAVSE 75

THAT, cdause 75(2) of

the Bill be amended by
cdeleting the words
“and Petioleum”.

|

wor s

To  prowide  for
membership  of  the
Board

Toaligicthe Energy Bill

Mi ELT(B/

Minustry

/—\(16;,»((*(

Adoplo

i




or

her
representative
who shall

be the

Cabinet
(O

search
geothermal
resources

Secretary
authorize

of

Cabinet Secrefé&

may grant a
geothermal license
79. m The
Cabinetl Secretary
on receiving an
application for the
extraction of
geothermal

resources in
respect of any

land, may, on the
advice of  the
Commission grant
a licence over part
or the whole of a
geothermal

resources area
under such terms
and conditions as

the Cabinet
Secretary may
determine in

THAT clause 78 be
amended in sub-clause
(4) by deleting the
words  “force  for a
period of one year”
and substituting
therefor  the words

“force for a period of
lwo years”.

The clause should also
be amended to include
that where person
under  sub-section (1)
has not undertaken
any activity as
authorized for a
period of five years
upon being authorized
by the Cabinet
Secretary, it shall be a
ground for revocation
of the authority so
granted.

a

THAT, clause 79 of the

Bill be amended in
subclause m by
deleting the words “on
advice of the
Commission” and
substitute therefor the
words “and in
consultation with the
Renewable Energy
Resource Advisory
Committee™.

The amendment seeks
to increase the period
of authority granted
under sub-section  (4).
Further the amendment
seeks 1o include an
additional ground for
revocation of authority
to guard against
speculation.

The advisory role s

vested with the
Renewable Energy
Resource Advisory
Committee

Ministry i

' ;i(|()|.)1(,‘(.!

‘Adopted

2




accordance  with
Arlicle 71 of the
Constitution. .
,7’9 Cabinet  Secretary

‘¢

Delete the words “The | There is need for al
Cabinet Secretary on | clearer and elz,}bomi(f)

|
KEPSA | Adopted.

may grani a
)’ geothermal receiving an | mechanism that informs | \
| resouices licence application  for  the decision-making by the ,
’) | extraction of | Cabinet  Secretary on )
| | geothermal  resources | the grani of a

may, on the advice of | licence. §. 78 (1) has
J the Commission” and | vested ex clusive power
} substitute therefor the | on the Cabinet
words  “The Cabinet Secretary to make a
Secreiary may, on | determination without

’ in respect of any land, geothermal resource

| |
’ receiving an | reference to any |
! application  for the advisory or oversight
extraction of | organ
geothermal  resources j
{

I in respect of any land,
and in  consultation

with the Renewable !
Energy Resource |

right-—

(a) to enter upon
the land being the
subject  of  the
licence to sink a
Fwell anc to
extracl
geolhermal
resources and o
do all such things
as are reasonably

HEE T 7/\dwsot\/(ormmggq o . -
80 | Rights under | Insert  the words “ | The righ Sshould  be | AGK Adopted.
license. within the confines of subject to the land Act,
O] Without | this  Act  and other | the Land Registration
prejudice to Part | relevant laws” Act;  the  Community |
VIIL, a  licence Land Act; and the Land
issued under Control Act. (‘
section Errort |
Reference source x |l
not found. shall, | :
subject to this Act, } '
confer upon the
licensee the ’
| |
|
|
l

|
| |
.

|
|
| |
|

|
[

concluct of those
operations; 7 _ 7 ,
(2) Where any by- | (2)  Where any  by- 1 The licensee  should | Natural | Adopted.

product  oblained | product  obtained injonly have the first | Justice |‘

‘111(‘<es&my for the

30 |
(2)

[




in ithe production
of geothermal
resources may be
reclaimed for
further use or sale

and is a mineral
within the
meaning  of the
law governing
mining, the
licensee shall
exploit the same
without requiring
an additional
licence

notwithstanding
the provisions of
any other written
law.

the Of
geothermal
may be reclaimed for
further use or sale and
is @ mineral within the
meaning of
governing mining, the

production
resources

the law

licensee shall  exiracl
and sell the mineral
and shall apply for a
mining  license  or
permit  under  the
Mining  Act, 2016
within three months of
discovering and
extracting the
resource, this
application and sale
shall  be done in
accordance with the
provisions of other

written law.

80

Rights under a

license

CLALSE 80
THAT, clause 80 of
the Bill be amended—
in subclause (1) by
inserting the wordls
“within the confines of
this Act and other
relevant laws”
immediately after the
words “those
operations”;

by deleting subclause
(2) and substituting
therefor the following
new clause—

“(2) Where any by
product obtained in
the  production  of

geothermal  resources
may be reclaimed for
further use or sale and

is a mineral within the

meaning of the law
governing mining, the
licensee shall extract
and sell the mineral
and shall apply for a
mining  license  or
permit  under the

option of extracling the |

mineral once they
receive  the  Mining
License or Permil and

should pay rovyalties in
accordance  wilh  the

Mining Act.

f
[

Ministry R

Adopted




84( | Royalty

4) | (4)
Notwithstanding
subseclion (3).
whete the
resource is  being
exploiled in one
or more counties
the Cabinet

Secrelary

for
Allocation
delermine

of the

counties
concerned

119 | Offences
altempled
| offences

shall, in
consultation  with
the  Commission
Revenue

B

the rale

ol apportionmentl

counly

share belween the

basod

o the extent of
the mnvestment i
cach County.

Mining A, 20106
within three monihs o

discovering and
exiracling the
resource, (his

application  and  sale
shall  be  done
accordance  with  the
provisions ol other
written law.

Providecd the by

procuct in this case s
not a mineral willin
the meaning of ihe
law governing mming
and such by-product 1s
a product produced as
a consequence  of

exploiting and
extracling of
geothermal  resources
the licensce shall
exploil the  same

wilthout requiring an
additional license”

By deleling the words

“concerned based on
the exient of (he
investment in  each
county”

amended i osub clause

(1)-

b

1

To remove conditions
o be applied in
determining the rale of
apportionment of
county share.

|
|
|
|

I

anc | THAT clause 119 be | Amenchinent eeks 1o

aeale deterrence
against adulteration of

|
|

|

7 -/-\<l()“,;l(->(,l

Adopied

G




120

Contraventions by
petroleum
carrying ships

(3) A person who,

while within
Kenya's Exclusive
EFconomic Zone
and Outer
Continental Shelf,
discharges or
allows to escape

into the -

(a) petroleum or
water mixed with
petroleum;

(b) water from
bilges or tanks;

(c) water used for
flushing pipes and

connections; or

"DELETION OF A

(a) by inserting the
following  new
paragraph
immecdliately
after paragraph

(0)-

(p) is in charge or in
control of a petroleum
tanker transporting or

carrying adulterated
petroleum or
discharges export
petroleum in the

country:

(b) by deleting the
words “and
(k)" appearing
in sub-
paragraph  (i).
and substituting
therefor the
words “(k) and

(p)".

PART
THAT, the Bill be
amended by deleting
Part V of the Bill
Insert a new subclause
(3A)-

“The government or a

relevant agency shall
as is reasonably
practicable restore the
environment  to ils
former condition and
such  costs  shall  be
recoverable from the
owner or master of
ship”

pelroleum
discharging of

in

export
petroleum the

country.

Align it with Petroleum

Bill

A Wc'!'e:x'usei should bé
included that allows the

governmeni o cean
the water and later

recover the costs from
the owner or master of
ship in the event of
failure by the owner to
undettake the clean up.

and |

Minist ry

CAGK

Adopted.




{

149

167

(c) and used (o)
absoth petroletin, |
Cominits an (
offence and <hall |
on conviclion, be |
liable (o a {ime of

not less than ion
million  shillimgs,
or {o a term of

imprisonment  of
not less than hve
years, or (o holl
such fine  and
imprisonment and
be responsible, at
his or her own
cost, for ceaning
the water and
restoring it to 1l
original stalus

| Factors  to  be

considered in an
application
(m The

Commission shall,
N granting  or

rejecting an
application for a
licence, take inio

consideration --

‘Obligations  and |
rights of a
distribution licenise

(2) A distribution
ticence does not
relieve the
 licensce or anyone
else lrom
complying with
laws applyig to
the development,
building,
operation ot

I maintenance of o |

THAT, clause 149 of
the Bill be amended in

subclause m by |
mserling a new
paragraph

immediately after
paragraph (e} —

“(ca) the contractlual
rights privileges,

labilities and
obligations accrued to
an existing licensee or
any other person are
not materially
adversely affected:”

CLAUSE 167
L

HAT, clause 167 of
the Bill be amended by
inserting a new

subclause  immediately
alter subclause (2)

“(3) A dstiibution
license  shall not  be
granted in respect of
any location which IS!
tess than one quarter
ol a square kilometer . ‘

Provided that this shall

o
Aol apply 1n cases of
stands in recognized

To

take

consicleration
contractual rights

fo provide for ihe | Miniiry

MEnImum
granting
licenses

threshold  in
distribution

into | Minist ry

{

|
|

/\doplod

| 7/\(,1();5?(’(!



distribution
network.

| Obligations  and

rights under retail

issued with a retail

duties, in relation
to the supply and
tracle in electrical
energy as may be
specified by the

173
license
(3) A person
licence shall
discharge such
Comimission.
199

Power to develop
energy
infrastructure  on
any land

(1) A person who
wishes to enter
upon any land,
other than  his
own to—

(b) carry out a
survey of the land
for the purposes
of paragraph (a);
shall seek  the
prior consent of
the owner of such
land, which
consent shall not
be unreasonably
withheld:

Provided that
where the owner
cannol be traced,
the applicant shall

| give fifteen days’

rivers, lakes and in the
xclusive economic
zone”
CLAUSE 173
THAT, clause 173 of
the Bill be amended by
inserting a new
subclause immediately
after subclause (3) —
“(4) Where a licensee
enters into a contract
to  supply electrical
energy to a consumer
who is receiving
electrical energy from
another licensee under
this  Act, the new
licensee shall forthwith
assume all obligations
of the previous
licensee relating to the
subject consumer and
previous contract shall
cease and be
extinguished.”

the words
“through appropriate
mechanisms  including
public  advertisement
in at least two
newspapers of
nationwide circulation,
an announcement in a
radio station of local
coverage for a period
of two weeks.

To provide for certainty

while  dealing  with
change of contractual
obligations belween
two or more
conltractors and a
consumer

The amendment seeks

to ensure adequate
public participation.

: ;7\'/\11-717'[757{7-}-\/ ] }’\(:i(ﬂﬂl(?(l

Justice

19

Adopted.




nolice, by public

}

| !
201
(3)

aclvertisement, in
al least (WO
newspapers of
nationwicle
circulation.
Consent to
proposal

(3)  Where the

owner of the land
cannol be traced
the applicant shall
give thirty days’
notice prior to the
development  of
energy

infrastructure  on
the land by way
of public
advertisement  in
at least two
newspapers of

i nationwide

circulation:
Provided that no
development shall
commence unless
the amount of
compensation
payable, if any as
determined by the
relevant
government
agency
responsible for the

20
42

management  of
that  land,  has
been deposited
intoa  special

compensation
fund held by the
said agency.
Power of licensee
to enter land 1o
inspect  or repair
energy
infrastruciure

(2) Where energy
infrastruciure is
removed, the

surface of the land
shall forthwith be
restored 1o ils

the
appropriate

Insert
“through

mechanisins  including

public  advertisement
inat  leasi (wo
newspapers of

nationwide circulation,
an announcement in a
radio station of local
coverage for a period
of two weeks.

Delete subclause  (2)
and substituie
therefore  with  the
following new clause-
(2)  Where
infrastructure
removed, the surface

energy
i

wordls

of the land  shall
forthwith be resiored
to its former condition |
as far as possible by

The amendment  seeks

to task the National
Land  Commission  in
consultation  with 4
representative  of  (he
Governor of the
relevant  County, with
receiving the
compensation as

envisaged under section
201 (3)

to makes it mandatory
for the o
restore  fand its
former condition in the

licensee

(o

first instance.

|
|
|
|
i

Natural
Justice

/\.(h,‘]){f’(i.

Adopted.

|
|
|
|
f
|



former condition
as far as possible

and in defaull
thereof
restoration may

be carried out by
the owner of the
land, and the
costs thereof shall
be recoverable
from the licensee.

Installation of
energy
infrastructure
along roads,
railways

(M For the
purpose of the
production,
conveyance  and

supply of energy,
a licensee may
erect, fix, install or

lay any electric
supply lines, oil or
gas pipelines,
other

infrastructure or
apparatus in,
through, upon,
under, over or

across any public
street, road,
railway, tramway,

river, canal,
harbour or
Government
property,

including forests,
National parks,
resetrves andl
heritage sites, in
the manner and

on the conditions
as provided in this
Act.

Declaration of
energy  resource
areas

(1) The Cabinet
Secretary may,
subject  to  the
provisions of

the licensee and in
defaull thereof
restoration  may  be
carried  out by the
owner of the land,
and the costs thereof
shall  be  recoverable

from the licensee.

Insert the words ™ and
any other relevant
Act”™ immediately after
the words “in this Act”

The Cabinet Secretary
may, subject to the
provisions of
subsection  (3)  and
having  taken into
consideration of  the
recommendations

| made by the relevanl

The amendment seeks
exclude the
utilisation
forests, National
reserves and
sites. These  protecled
areas are mere 8% of
the total land area.
There is need to subject
any development to an

access

of
Parks,
heritages

e}
and

EIA in accordance (o
EMCA and other
sectoral  laws such as

wildlife Act, Forest and

Conservation Act
among others

The amendment
proposes 1o include

other relevant agencies
that the Cabinet
Secretary may  consult
before  declaring any
area an energy resource

Nature
Kenya; |
the East
African
Wild Life
Society;
Conserva
lion

Alliance
of

Kenya.

N atural
Justice

Adopted

Adopted
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)

aabsection (3) and
fhm/m;{ taken inlo
’mm:flomilon the
| tecommencdlalions
| made by the
tiplementing
Pagenaes thal any
| area s suitable for
the  conservation
and management
of eneigy resource
(o 1 suitable for
the promotion of
energy
developimeni
projects, by order

published in the
Gazetie.  declare
such area as an
energy resource
area,

Secretary shall,
prior to the
declaration of any
area as an energy
resource area
under  sub-section
(1), consult with
the Counly
Government
which the Cabinet
Secrelary
considoers

necessary or
appropriale lo
consull i the
declaralion of
such area as an
energy resource
area

Consoliclated

N 5 g
Fnergy fund

Repeals ancl

(%) The Cabinel’

Insert a new paragraph

agencies thal an area (<
suitable fon the
conservatron and
management ol cneigy
resource ot 15 sinlable
for the promotion of
energy  developmeni
projects, by oido
published m the
Gazetle, dedare such
area  a< o an encrgy
resource area

(2) The Cabinel
Secretary shall, prior to
the declaration of any
area as an  energy
resource area under
sub-section (1), consult
with  the  velevant
County Government,
tocal communities and
any other relevant
agency appropriate to
consuli in the

f ared,

|

|

Before dedlaring an arca

an energy  resource
area, there is need (o
consult olher
stakeholders other than
the county
governments. Public

parlicipation should be

increased  under thesc
circumstances due 1o
the impact  of the

projects anticipated.

declaration of  such
area as an energy
resource area.

Lo reacl as-

(i) applied
technology

research,

development and

innovation allied to

energy sector induding

technology neecls !
assessrment.

deploymeni and

scaling up.

CLAUSE 252 |

This amendment sceks
to fake inlo  account
salient arcas that have |
been lefll oul of {he
Consolidatecl Fnergy
Funel

Lo give cotredd

Neature
Kenya

KIPSA

Miunistiy

Adopled

Adopied

Aclopiogd
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savings

MIN. NO. 166/2018:

Act.

THAT, clause 252 of
the Bill be amended—
(a) in subclause (1) by
deleting  the  figure
“20137 and
substituting therefor
the expression “131 of
20127

(b) in subclause (2)
by deleting paragraph

(f):

Include a transitional
provision to provide
that save where this
Act expressly provides
otherwise, any license
granted or anything
done under this Act
shall  not affect  the

right. privilege,
obligation or liability
acquired by any
licensee or  other

person in any contracl
or under any written
law  prior 1o the
commencement of this

expression of the KNEB |

To avoid duplicity as il
has been provided for
under amended clause.

ADJOURNMENT

[

order.

There being no Other Business, thg Chairperson adjourned the meeting at 10mins past

Seven O'clock in the evening. X
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MINUTES OF THE 48™ SITTING OF THE DEPARTMENTAL COMMITTEE Ol
ENERGY HELD SHARK CONF [F OMIN DIANT REEF BEACH RESORT AND

SPA WEDNESDAY 4™ APRIL 2018 AT 9.30AM

MEMBERS PRESENT

[ The Hon. David Gikaria, M.P, - Chairperson
2. The Hon. (Dr.) Robert Pukose, M.P. - Vice Chairperson

3. The Hon. Gitau Faith Wairimu, M.P.

4. The Hon. Lemanken Aramat, M.P.

5. The Hon. Tindi Nicholas Mwale, MP

6. The Hon. Elisha Odhiambo, MP

/. The Hon. Ekomwa Lomenen James, M.P.
8. The Hon. Mohammed Ali Lokiro, MP

9. The Hon. Ken Chonga, MP

10. The Hon. Vincent Musyoka Musau, M.P.
1. The Hon. Joseph Wathigo Manje, M.P.
12. The Hon. Walter Owino, MP

13. The Hon. Julius Musili Mawathe, MP

14. The Hon. Clement Muturi Kigano, M.P.
15. The Hon. Abdikhaim Osman Mohamed, M.F
16. The Hon. Amina Gedow Hassan, M.P
17. The Hon. Elsie Muhanda, MP

ABSENT WITH APOLOGY

1. The Hon. Cecily Mbarire, M.P.
2. The Hon. Oscar Sudi, Kipchumba, M.P.

IN ATTENDANCE: MINISTRY  OF ENERGY AND THE MINISTRY OF
PETROLEUM TECHNICAL TEAM
(Attached herein the signed attendance sheets of the names of the persons present).

IN ATTENDANCE: NATIONAL ASSEMBLY

[. Mr. Peter Chemweno - Deputy Director Committee Services (NA)
2. Mr. Benjamin Magut - Lead Clerk

3. Mu. Douglas Katho - Clerk Assistant Il

4. Mr. Eugene Apaa - Research Officer

5. Ms. Jemimah Waigwa = Legal Counsel

6. Ms. Brigita Mati ~ Legal Counsel

/. Mur. Moge Abdulyusuf - Fiscal Analyst

8. Mr. Dan Kirwa - In Charge- Security

9. Mr. John Nganga - Audio Recording Officer
10. Mr. Robert Langat - Office Assistant

MIN. NO. 161/2018: PRELIMINARIES AND INTRODUCTIONS

The sitting’s proceedings commenced with a word of prayer and thereafter the
meeting's agenda was adopted by Members present.



MIN. NO. 16.2/2018: CONSIDERATION OF THE ENERGY BILL, 2017

The Commitlee considered the submissions of the stakeholders and made the

following observations:-

(1) The Commil MM’agwwx(\lelfkumcﬁ1 6, 7,8,9,13,14, 15,16, 17, 18, 19. 21
23, 24, 25, 27, 28, 29, 30, 31. 34,37, 39, 40, 42, 46, 47, 48, 49, 51 52.
53,54, 55, 56, 58, 59, 60, 6] ,62,63,64,05,06,u/168,69,70,71,72
7374, 76,77, 81, 82, 83, 85, 86,8',88,89,90,91,92,93,94,95,96,97
98, 99 and 100.

(2) The Committee also a igreed with dauses 101, 102, 'H)@,}(%i 105, 106, 107,
108,109, 110, 111, 112, 113, 114, 115, 16, 117, 118, 121, 122, 123, 124, 125, 126
127,128,129, 130, 131, 132, 133, 134, 135,136, 137,138, 139, 140, 141, 142.
143, 144, 145,146, 147,148, 150. 151, 152,153, 154, l)),156,lg/,lg8‘ 159
160, 161, 162, 163, 164, 165, 166, 1 6(,16/,1/0,1/ CN72.174, 175,176, 177,
178,179,]80,]81‘182,183,184,185.]86,187,188‘189.190,191,192,193
194,195,196, 197, 198, 200, 202, 203, 205, 207, 208, 210, 211, 212, 213. 214.
215, 216, 217, 218, 219 220, 221, 222, 223, 224, 225, 226, 227,228, 229,
230, 231, 232, 233, 234, 736,23/,2,8,239,240,24-,242.345,24x
246,24/‘248.249‘250,25]andtthduxhﬂesU)HuzMH&

(3) The Committee further agreed to delete Part V of the Energy Bill and insert it
in the Petroleum Bill and further harmonize the amendments.

MIN. NO. 163/2018: ADICURNMENT

There being no Other Business, th Chairperson adjourned the meeting at 10mins pasi
One O'clock in the evening.

SIGNED. o N T
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NSIDERATION  OF  PETROLEUM
DEVELOPMENT, PRODUCTION) BILL, 2017

(EXPLORATION,

MIN. NO. 159/2018:

(1) The Committee made amendments (o the following clauses.

RODY JCTION AND | DEVELOPMENT) BI1,1., 2017

OLEUM (EXPLORATION, P

= — A Pt (2
(..!A!.}E,C | Amendient | R

atioiile I Proposing " {'() mraatites
l

entity esolution

—_—

; ‘\;Ahmt-llll("

/
|
|

Long Titic Amend to melude | To align the Bill wit | Adopte d
AN ACT  of reference (o midsircam lh(‘ amendments ;
T o and downstream to Part Vol the |

€ C ’ ! .
——r 4 | petroleum operations. nergy Bill
I ! - [

[ramework for the
contracting,

exploration,

development  and
production of
petroleum;

cessation of

upstrcam
petroleum
operations; lo give
effect to relevant
articles ol the
Constitution in so
far as they apply
to upstream
petroleum
operations; and for
connected
purposes

Interpretation

/\mwd (o Pclmlulm Bill

CL AUSE, 2
THAT, clelusc 2 ol the
Bill  be amended (o
include the following new
definitions-

To include definitions

O
(a) Adulterated
Petroleum:

(b) Agent:

(¢) Building;

!‘ :
|
|
|
|
|

the

made to Part
Encrgy Bill. -
To ahgn the Bill with

the

made (o
Bill on Part V.

| Toalign the Bill with

amendments
Vool the

amendments
the Encrgy

\(l()plxd

A (7!'(7{[) ted



| To delete the definition of

(d) Consumer;
(¢) Danger;

(1) Downslream
petroleum
operations;

(o) Environmental
social impact and
Social Impact
assessment

(h) Exclusive
economic zone;

(i) Factory;

(j) Kenya Standards;

(k) Licence;

() Licensing
authority;

(m)Liquefied
petroleum gas;

(n) Minimum
operational
stocks:

(0) Natural gas;

(p) Open  tendering
system,

(q) Open access

(r) Person;

(s) Petroleum
Business;

() Pipeline;

(u) Refine’;

(v) Refined petroleum
products;

(w) Reflinery;

(x) Retail dispensing
site;

(y) Retail supply
licence;

(z) Specification;

(aa) Storage
depots;

(bb) Strategic
cnvironmental
assessiment;

(cc) Strategic
stocks;

(dd) Street;

(ce) Undertaki
ng (b);

(IT) Vandalise

jOB]




scope of the Act

(1) This Act shall

apply to all
upsticam
petioleum
operations being
caiied  outin
Kenya

(2) The scope of
thrs Act shall not

mclude midstrcam
ot downsticam
petroleum
operations.

Act lo Pr (‘lel

4(1) Where there
(s a conllicl
between  this Act

and any other Act
regardimg
upstrcam
petroleum
operations, this

Act shall prevail.

(2) For the
avoidance of
doubt, a provision
of any Acl that
provides  for  a
person or body to
grant or deny any
permission for any
work shatl not be |
construed as

| the Upstieim

THAT

grantmg that
person  or - body
any  power in
telation (o
upsticam
petioleum
opetations
Conduet of
[ upstream
netroleum
operations
(3) The netional
govataent  may

conduct upstrcam

Regulatory A\l
Petroleum
Authority
THAT clause
Bill be amended
{a) by insed
Words

and  dow

immediately

the  wo

cliofeum
oy fo |
Reaulatory

ool the

ting  the

Intdstream

nsticam”
after
ds  all

upsticoumn’™

appearing

m sub

clatse (1)

(b

~—

clause ()

clause ¢
Bill  be
include
“midsticam
downstream™
immediately  af
word
clause (1) and (2)

the

THAT {
Bl be o amen
subclause (3) by
the words the
oIl compamy™ g
mooparagraph (a)
substituting

by deleting

“upsticam”

clavse 8

therefor

STLE

] the
enm:n(lcd o

words
and

ter the
in sub-

ol the
ded  in
detetmg
national
ppearme

anid

the

| |
| |
l

The scope of the Bill
need o be amended |
o take 1to accouni
the  midsticam
downstream
operations and align
the amendments
made o the Tneray
13l

and

Fo align with  the
amendments made (o
the Energy Bilf

the
dn

allow 1o
stablishment ol
oil conmipany:.

I o

i
|
|

Hon

NMawathe

|

Adopred
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lopl( d
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petroleum
operations
cither-

(a) on its
own
throu
gh
the
natio
nal
oil
comp
any;

the Authority

The Funetions of | THAT clause 15 of the

words  “a national  oil |

|
company as - shall be
established by an Act of

Parliament™.

Bill be amended by-

(a) inserting  the
following paragraphs
immediately after

paragraph(a)-

(a) importation,
refining,
exportation,
transportation,
storage and sale of
petroleum and
petroleum
products with the
exception of crude
oil;

(b) protect
consumer,
investor and other
stakeholder
interests;

(c) provide such
information  and
statistics (o the
Cabinet Sccretary
as  the Cabinet

Scecretary may
from time (o time
require;

(d) develop
testing and
certification
procedures, n

conjunction with
|
relevant  statutory |

Amendments
necessary  to - align
the Bill with the
amendments made 1o
Part V of the Encrgy
13ill.

A/\([optcd.m




16

Powerts  of  the

Commission

A0CNCICS, foi

certification ;1|1L|5

testing for eacroy
consumption  of
cquipment and
appliances

(€)  ensure.
colluboration  the
Kenya Burcau of
Standards. that
only CHergy
cllicient and cosi
clleetive

appliances
cquipment e
impotted mto the
country;

and

() promote, m
consultation  swith
the Kenya
National
Accreditation
Service, the
cstablishment  of
accredited

laboratorics for
cnergy cfficiency:

(2) In addition amend the

clause in light of the
amendments made (o the
Energy Bill (o introduce
reference to midstream
and downslream

pelroleum operations

THAT clausc 16 of the
Bill - be  amended by
mserting  the  {ollowing
ncw patagraphs
mmedialely afte
paragraph (a)-

(aa)issue, renew, modily,
suspend or revoke
Heenees and permits (o
all undeitahings and
activities m the petroleum
seetor;
(ab)set.

FCVICWY and

approve contracts, tarifls |

and chatges for common

user petoleunt Hogisties

The amendments are
necessary o align
the  Bill with  the
amendments made (o
Part Vool the Bnergy
3ill,

Adopred.

O



Powers  of the
Authority.

(2)The  Director
Public

Prosccutions may,
on the request of

the Authority,
appoint any
ofticer ol the
Authority or an
advocale of the

High Court to be a
public prosccutor

| for the purposes of

facilitiecs and  petroleum
products;

(ac)prescribe  the  [orm
and manner in which any
application for  any
authority, licence,
consent or approval under
this Act shall be
and the fees payable in

macdc

respecl ol such
application;

(adymake and enforce
directions o cnsure

compliance with this Act

and with the conditions ol

licenses issued under this
Act;

(ac)issuc orders in writing
requiring acts or things to
be performed or done,
prohibiting acts or things
from being performed or
done, and may prescribe
periods or dates upon,
within or before which
such acts or things shall
be performed or done or

such conditions shall be
fulfilled;
(ah)investigate and

determine complaints or
disputes between parties
over any matter relating
to licences and licence
conditions under this Act.

THAT clause 16 be

amended by deleting sub-

clause (2) and
substituting  thercfor the
following  new  sub-
clause-

(2) The Director Public
Prosecutions shall,
appoint any officer of the
Authority or an advocate
of the High Court to be a
public prosccutor for the
purposes of  prosccuting

Itis vital that there is

an officer within the
office of the Dircctor
ol Public
prosccutions that
shall deal with
criminal offences
relating o the
petroleum industry.

and
Natural
Justice

KCSPOG

Adopted.




29

Funds

MNational

prosceuting

the Authority shall

Directors which
shall consist of

(¢) five other
members
appoited by the
Cabinet  Secretary
out of whom -

(1) one person
shall be nominated
by the Kenya
Private Sector
Alliance;

(ii) one person
with  knowledge
and experience in
matlers relating (o
petroleum from an
institution of
higher education.

of  the

Authority

29(1). The funds
of the Authority
shall consist of-

Daia
Centre

37. The Authority

ollences under
this Act.

Board of
Directors of ihe
Authority.
[7(1)The
managenent of

vest in a Board of

I
|

|

|

i offences under this Act.

THAT clause 17 of the
Bill amended by
inscrting  the  [ollowing

sub-paragraph
alter  sub-

he

new
immediately
paragraph (ii)-

(1)a representative of the
Council Governors

THAY clause 29 of the

Bill - be amended by
mserting the  following
new paragraphs
immediately alter

paragraph (a)-

(aa) levies not exceeding
onc half ol a percent on
the sales of
products;

petroleun

(bb)licence fees.

be

TUAT  the  Bill

amended by deleting
clause 37 and substituting
therefor  the  following

proposed

There s
amend
provide clarity  that

the

There is need

include a
representative ol the
Council of
Governors in the

Upstream Petroleum
Regulatory Authority
as county  planning
and development
mcluding
regulation
function
county governnients.,

energy
5 a

O the

01

To 2lll.glilil]]t‘. Bill with

amendments
o the

the

Enerey Bill.

O
Lo

need
37

clausce

National  Data

Lo

-
!

Council o
Governors

Ministry |

Council of
Gavernors

-\(lupl\ o
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48

shall establish  a
national
centre which shall
be used for the
storage, analysis,
interpretation, and

data

management ol
petroleum data
and  information

from scdimentary
basins and ficld
operations
Clause 42.(1)
Constitution  of
blocls

(HFor the
purposes of this
Act, the Cabinet
Secretary may, by
notice  in the
Gazette, divide
Kenya and its
continental — shelf
into numbered
areas which shall
be defined by
specific
gcographical  co-
ordinates, and

cach area shall be
described as a
"block".

Petroleum

Operator
(2) A contractor
may substitute one

operator for
another — operator
as may be

provided for in the
petroleum
agreement and in
this Act.

clause

37.The  Authority  shall
establish a national data

centre which  shall  be
uscd  for  the  storage

including storage ol cores
and samples, geoscience,
spatial and other critical

dala, analysis,
interpretation, and
management of
petroleum data  and
information [rom
sedimentary basins and

ficld operations.

THAT clause 42 of the

Bill  be amended Dby
inserting the words “after
consultation  with  the
Advisory Committee”
immediately —after  the
words  “the  Cabinet
Secretary”.

clause 48 of the
amended by
the  following
sub-clause
after  sub-

AT
Bill  be
inserting
new
immediately
clause (2)-

(3) The public shall be
informed of the changes

to the operator by way ol

a gazelte notice, a
newspaper of nationwide

circulation and a radio of

local coverage in the arca
in which the operations
arc being undertaken.

THAT clause 51(9)(c)(ii)

shall be used for the
storage ol among
other  things  cores

and samples.

This is tmportant Lo
ensure a consultative
process of mapping
out Kenya into
specific co-ordinates.

When  there is  a
change in the
operator, the public

should be informed
more  so  the local
community.

Council of
Governors

KCSPOG
and
Natural
Justice

There is need to be

Adopted

Adopted.

KCSPOG

/\Elnpl ed
9




67

77

e o]
~3

production.
| 9c)(ii) have

or
be

be macdce
permits (o
tssued which may
alfect them,

Decommission
funds

(8)The
management

the
decommissioning
fund shall be done

of

by a commillce
consisting, ol
representatives  of

the National
Government — and
the contractor, in
such  manner as
may be prescribed
by regulations.

Local content
requirements.

Waste
Mianagement

(A person
contracted by the
contractor — under
subsection (2)

shall not carry out |

THAT clause 77 o

’ of the Bill be amended by | clear on wha l
! mserting (he words “of at
sulficient notice of | least (w cnty one working
any decisions (o | days” mmediately  after

the  words sulficient

notice™

ory
EQ'E{/"‘L

the Bill be amended by

inserting the words
“County  Government”
immediately — alter  the
words “National

Government

[ the
Bill be amended in sub-
clause (3) by inserting the
following new paragraphs
immediately after
paragraph (Ih)-

(consultancy services:
(J) construction services:
(k) hospitality scrvices:
(D) transport services:
(m) security services;
(n)clearing
lorwarding services:
(0) Inspection services:
{p) other goods, works
and services as may be

and

prescribed mn the
regulations.

- —= - i
FRAT clause 87 of the

Bill be amended in sub-

clause (4) by deleting the
words “and any  other
relevant National

Government entity” and |
substituting  thercfor the

T clause ()'7(§) of |

he

| term sufficient notice |
,.l 1
ol J
|

I

means  in lerms

timelines.

of the Tunctions of
county governments
in cnvironment }
protection. '

|

There is need (o
amend sub-clause (3) | a
to expand the scope
of the local content | J
plans.

|
|
| [

This is in recoenition

of the functions ol | ¢
county  governments |
in cnvironment |

protection.

Natural
ustice

This is in recognition | Council of
G

jovernors

KCSPOG

nd

Natural

ustice

Council of

JOVCINors

f\\ll)i”k'\!,




96

activities

those
without being
registered and

licensed by the
National
Government
agency
responsible tor
cnvironment — and
any other relevant
National
Government
cntity.
Emergency
Preparvedness
Measures

Disaster
Preparedness
prevention
nianagement
unit.

(M

and

The
Cabinet
Secretary
shall
establish
a disaster
prepared
ness,
preventio
n and
manage
ment

unit
within
the
Ministry
Lo CO-
ordinate

responsce

preparedness measures.”

: !
words  Tand any  other |

relevant entity”™

THAT clause 95 of the

Bill - be amended by
inserting  the  following
new sub-clause
immediately —after  sub-

clause (3)-

4y As far as is
practicable, the contractor
shall involve the
Authority, National
Environment Agency, the
Council of Governors and
the relevant local
communities in the
preparation of emergency

THAT clause 96 of the
Bill be amended by-

(a) inserting the
words  “County
Governments”
immediately after
the words
“National Disaster
Operations

Centre” in sub-
clause (2);

(b) inserting the
following new
sub-clause (4)

immediately afler
sub-clause (3)-
(4) The disaster
preparedness,  prevention

and  management  unil
shall in liaison with the
Contractor — cairy out
public —awareness  and

sensitization  forums  for

There s
recognize the
function of  the
County Governments
in disaster
management.

need to

Council of

Governors

Adopted

There is need to

recognize the
function ol the

County Governments
n disaster
management.

It is also important
that the local
community is made
aware of the role of
the disaster
preparedness
prevention
management unit.

Council of

Governors
and
National
Oil
Corporatio
n

/-\(Ioﬁ ted




resource sharing.

|
(o foca
resident

accidents

disasters
and othey
cnerecn
cres  {hat
nmay’
oceu
within
upsticam
petoleu
m
operation
5

(2) The  disaster
preparedncess,

prevention and
managemen!  uni(

shall  collaboraie
with the National
Disaster

Opcrations Centre
and other clevant

institutions to
enswre  a timely
response and
cmergency

preparedness

Aceess 1o land

Provided that

surtounding  on
Upstream Operations

colvnnities |

1 AT i

THAT clause 100(2) of |-
the Bitl be amended by
nserting  the words  “a

SO

where the owner | radio of local coverage.
cannot be traced, | the Gazerre” mmediately
the applicant shall | afler the words “at least
give thirty days® [ two NCWspaper s of
notice. by public | nationwide — c¢rnculation™

advertiscment,  in

at [casl (wWo
ncwspapers of
nationwide

circulation an

through such othey

appropriate forum
SO as (o ensute
(that the
mlotmation I8

widely  publicized

within the  local
community in
wlhich  the  Tand
eSS

appearing in the proviso

There s
provide that public
advertisement — shall
be made also through
publication in  (he
Kenya  Gazette  and
racho ol local
coverage so as o
ensure that
mformation is widely
published within the
local communitics

need Lo

and
Natural
Justice

Adoped




1Ot

07

i3

Installation

Offences deemed

Cabinet

‘make

Py

Power of entry 1o
inspect land.

Provided  that il
there any
damage  resulting
[rom such entry
the applicant shall
pay in full, jusl
compensation as is
payable under the
relevant  written
laws.

is

of
upstream
petroleum
infrastructure
along roads and
railways

107. (1) For the

purpose of  the
production and
transportation  of

upstream

petroleum, a
contractor may
erect, fix, install or
lay any oil or gas

pipelines, other
infrastructure  or
apparatus in,
through, upon,
under, over  or

across any public
street, road,
railway, (ramway,

river, canal,
harbour or
National
Government
property in  the

manner and on the

conditions as
provided in  this
Act.

to be cconomic

crimes

Secyelary to

1 THAT  the

THAT clause 101 of the

Bill  be amended by
inserting the words “and
as shall be prescribed by

Regulations™ immediately
after the words “relevant
wrilten laws” appearing

in the proviso.

Bill be amended in sub-
clause (1) by inserting the

words  “and any other
relevant faw”
immediately after  the

words “in this Act’.

THAT clause 113 of the

Bill be amended by-

(a) deleting the word
“encroaches™  n
paragraph (a);

(b) deleting paragraph
(©).

Bill - be
amended by inserting the
following new paragraphs

1he just
compensation

payable by an
applicant  to  the

owner of land should
be prescribed in the
relevant written laws
and regulations

There is

cconomic crimes and
nol misdemeanors.

is  need

There [o
confer  upon  the
Cabinet Secretary

need  to

ensure that
conlractors in
undertaking
installation of
upstream  petroleum
infrastructure
complies with the
relevant written
laws.

There is nced Lo
provide clarity on
what acts constitute

ANJARW | Adopted
ALLAK !

KIANA |

Conservati | Adopted

on
Alliance of
Kenya; the
FFast
African
Wild  Life
Society;

Adopted

KCSPOG
and
Natural

| /;\t|(7)|)l&lm
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il ]' Regulations ] ier ( ower 1o also make [ Justice
f l | paragraph (mm)- | regulations on aceess |
} i | J (0 mformation, |
,! J (m) the manner in which { public  participation {
| I H()mm(:(m on Ipsll( am | and the redress l’
‘ ’J petroleum can ; processes ol the f
. |
|

immediately

(00) the muhml ol public
consultations
participation;
(pp) a gricvance redress
process to the Authority. {

Authority.

and

i20 epeals,  savings | THAT clause (20 of the | There is need o KIEPSA, Adopted
and  transitional | B3ill be amended- , align clause 120 with | KOGA
provisions. (a) sub-clause (2) by | the provisions  of | and the |
(2) inserting the words “ | section 23 of the | Ministry. !
Notwithstanding privileges, liabilities” Interpretation and ‘l
the provisions of immediately after the | General — Provisions f
subscction (1) words  “contractual | Act, ’
(1) the contractual rights” appearing in i
rights and paragraph (1): Further — sub-clausc ;
obligations (b) i sub-clause (3) by (3) need (0 be 3
existing  pursuant serting the  words | amended (o provide ‘
to the Petroleum “and the Ministry of | that the Ministry of r
(Exploration  and Petroleum™ Petroleum shall i
Production) Act immediately after the perform the i
arc preserved. words “Energy | functions  of  (he !

Regulatory Authority until  the |

(3) The powers Commission Authority is  fully ,
and functions of cstablished under | operationalized. "
the Authority section 4 of  the l
under this  Act Energy Act, 20067, .
shall in the interim ' |
period before the

| Authority S '
operationalized be 1
exercised by the !
Energy Regulatory ‘
Commission '
established  under |
section 4 of the ;
Encrgy Act, 2000. |

Part ) Part V' of the | Insert Part vV of the | Toalign the Bill with Ministry | Adopted

Y/ nergy Bill. 2017 Energy  Bill, 2017 into | the amendments i

| [ the Bill made 0 ihe | |

{ | Petroleum Bifl. | |
MIN. NO. 160/2018: ADJOURNMENT

There being no Other B Jusiness,
Fight O'clock in the evening.

the Chairperson adjourned the

neet m<

cli

[Omins past
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6. The Hon. Elisha Odhiambo, MP
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IN ATTENDANCE: NATIONAL ASSEMBLY

1. Mur. Peter Chemweno - Deputy Director Committee Services (NA)
2. Mr. Benjamin Magui - Lead Clerk

3. Mur. Douglas Katho - Clerk Assistant I

4. Mr. Eugene Apaa - Research Officer

5. Ms. Jemimah Waigwa - Legal Counsel

6. Mg, Brigita Mati - Legal Counsel

7. Mr. Moge Abdulyusuf - Fiscal Analyst

8. Mur. Dan Kirwa - In Charge- Security

9. Mr. John Nganga - Audio Recording Officer
10. Mr. Robert Langat . Office Assistant

MIN. NO. 155/2018: PRELIMINARIES AND INTRODUCTIONS

The sitting’s proceedings commenced with a word of prayer and thereafter the
meeting’s agencla was adopted by Members present.



MIN. NG 156/2018: CONSIDERATION OF  PETROLEUM (EXPLORATION,
DEVELOPMENT., PRODUCTION) BILL, 2017

The Commitice considered the submissions of (he stakeholders and made the following

observations -
(1) The Committec agreed with clauses 3,0,7,9.10, 11,12, 13, 14, 16,19, 20, 21,22,
23,24, 25, 26, 27, 28, 30, 31, 32 33 34, 35,36, 38, 39,40, 41, 43, 44 45, 46. 47. 49,
30, 52, 33, 54, 53, 56, 57, 38. .39, 60, 01, 62, 63, 64, 65, 66, 68. 69. 70. 71 72,73, 74,
75,76, 78, 79, 80, 81, 82, 83. 84. 85, 80, 88, 89,90, 91, 92, 93, 94, 97 08, 99, 103.
104, 105, 106, 108, 109, 110, 111,112, 114 | L5, 116, 117. 118 and the Schedules to

the Bill.

(2) The Committee agreed to insert Part V of the Lnergy Bill into the Petroleum Bill and
further harmonize the amendments.

MIN. NO. 157/2018: ADJOURNMENT

There being no Other Business fthe Chairperson adjourned the meeting at 10mins pasl
One O'clock in the evening.




MINUTES OF THE 45™ SITTING OF THE DEPARTMENTAL COMMITTEE ON
ENERGY HELD DURING THE PUBLIC HEARING : 2YBILL, 2017 AND
PETROLEUM (EXPLORATION, DEVELOPMENT AN PRODUCTION) BILL, 2017 AT
THE BOARD ROOM ON 28 FLOOR PROTECTION HOUSE ON TUESDAY 27™
MARCH, 2018 AT 9.30AM

ONER

MEMBERS PRESENT

I. The Hon. David Gikaria, M.P. - Chairperson

2. The Hon. (Dr.) Robert Pukose, M.P. - Vice Chairperson
3. The Hon. Gitau Faith Wairimu, M.P.

4. The Hon. Lemanken Aramat, M.P.

5. The Hon. Cecily Mbarire, M.P.

6. The Hon. Tindi Nicholas Mwale, MP

7. The Hon. Elisha Odhiambo, MP

8. The Hon. Ekomwa Lomenen James, M.P.
9. The Hon. Mohammed Ali Lokiro, MP
10. The Hon. Ken Chonga, MP

1. The Hon. Vincent Musyoka Musau, M.P.
12. The Hon. Joseph Wathigo Manje, M.P.
13. The Hon. Walter Owino, MP

14. The Hon. Julius Musili Mawathe, MP

15. The Hon. Abdikhaim Osman Mohamed, M.P
16. The Hon. Amina Gedow Hassan, M.P
17. The Hon. Elsie Muhanda, MP

ABSENT WITH APOLOGCY

I. The Hon. Clement Muturi Kigano, M.P.
2. The Hon. Oscar Sudi, Kipchumba, M.P.

IN ATTENDANCE: THE OIL TRANSPOTERS ASSOCIATION
(Attached herein the signed attendance sheets of the names of the persons present).
INATTENDANCE: NATIONAL ASSEMBLY

1. Mr. Benjamin Magut - Lead Clerk

2. Mur. Douglas Katho - Clerk Assistant [l

3. Mr. Fugene Apaa - Research Officer

4. Mr. Moge Abdulyusuf - Fiscal Analyst

5. Mes. Sheila Chebotibin - Serjeant-At-Arms

6. Mr. John Nganga - Audio Recording Officer.

MIN. NO. 152/2018: PRELIMINARIES AND INTRODUCTIONS

The sitting’s proceedings commenced with a word of prayer and thereafter the
meeting’s agenda was adopted by Members present.

MIN. NO. 153/2018: PUBLIC HEARING ON ENERGY BiLL, 2017 AND PETROLEUM
(EXPLORATION, DEVELOPMENT, PRODUCTION) BILL, 2017



fhe Commiltee received Submissions by the Qi Transporter Association as follows: -

s
w

WU

6.

10.

The provisions of the Energy Bill 2017 should be read in concerl with ihe
Energy (Licensing of Peiroleum Roacd Transportation Businesses) Regulations.
2011.

We propose that the Commission should in conceri with the Treasury increase
the price of kerosene which is the main component used in the adulteration of
super petroleum. This will curb adulteration as well as close the illegal storage

facilities.

We propose that our Association be involved through public participation at
all levels of decision making. We would appreciate a slot in all the relevant
authorities and bodies for instance ERC, KRA, KEBS. NTSA ofc

We propose that this Bill should contain in a Schedule, elaborate
internationally accepted procedures in respect of loading and offloading of

petroleum products.

We welcome the introduction of designated parking facilities in all counties for
petroleum tankers and recommend a unified license/permit for the petroleum
tankers which that will be acceptable in all counties.

We propose that the Commission or KEBS should issue a Certificate of
Conformity for all petroleum tankers once it is shown that they are in
conformity with the manufacturer’s specifications as well as KEBS specifications

for the transportation with of petroleum products.

We also propose that petroleum tankers be exempted from being weighed at
weighbridges subject to production of a KEBS Certificaie of Conformity
aforesaid.

We propose that the Commission should refrain from issuing a blankel
revocation of transporters licenses/permits when issues of non-compliance arise
like what happened in the recent case of one of our members, A.O. Bayusuf
Limited where the entire fleet was banned from transporting petroleumn. We
obtain individual licences/permits for each petroleum tanker hence the
Commission should only revoke permits of specific petroleum tankers found to
be in breach and not the whole fleet.

We propose thal a Special Police unit be sel up to deal with operators of illegal
fuel dens, errant drivers and unscrupulous traders.

While we as transporters are committed to ensuring  compliance  and
conformity of petroleum products while in transit, we seek ihe assistance of the
relevant authorities to ensure that rogue employees/drivers are brought to

book when found culpable.



MIN. NO. 154/2018: ADJOURNMENT

There being no Other Business, the §.hairperson adjourned the meeting al 10mins past
One O'cock, ‘\




MINUTES OF THE 44 SITTING OF THE | AL COMMITTEE ON
ENERGY HELD DURING THE PUBLIEC BILL, 2017 AND
PETROLEUM (EXPLORATION, DEVELOPMENT AND PRODUCTION) BILL, 2017 AT

PATE ISLAND ON 24™MMARCH, 2018 AT ;-’ :() AN

7N
¢

MEMBERS PRESENT

. The Hon. David Gikaria, M.P. - Chairperson

2. The Hon. (Dr.) Robert Pukose, M.P. - Vice Chairperson
3. The Hon. Tindi Nicholas Mwale, MP

4. The Hon. Ken Chonga, MP

5. The Hon. Joseph Wathigo Manje, M.P.

6. The Hon. Walter Owino, MP

/. The Hon. Amina Gedow Hassan, M.P

8. The Hon. Elsie Muhanda, MP

ABSENT WITH APOLOGY

. The Hon. Cecily Mbarire, M.P.

2. The Hon. Gitau Faith Wairimu, M.P.

3. The Hon. Lemanken Aramat, M.P.

4. The Hon. Elisha Odhiambo, MP

5. The Hon. Ekomwa Lomenen James, M.P.
6. The Hon. Mohammed Ali Lokiro, MP
The Hon. Vincent Musyoka Musau, M.P.
8. The Hon. Abdikhaim Osman Mohamed, M.P
9. The Hon. Clement Muturi Kigano, M.P.
10. The Hon. Julius Musili Mawathe, MP

11. The Hon. Oscar Sudi, Kipchumba, M.P.

~J

IN ATTENDANCE: THE SARARA OIL AND GAS IN PATE ISLAND, LAMU
COUNTY

(Attached herein the signed attendance sheets of the names of the persons present).

IN ATTENDANCE: NATIONAL ASSEMBLY

1. Mr. Benjamin Magut - Lead Clerk

2. Mr. Douglas Katho = Clerk Assistant Hl

3. Ms. Sheila Chebotibin - Serjeant-At-Arms

4. Mr. John Nganga - Audio Recording Officer.

MIN. NO. 149/2018: PRELIMINARIES AND INTRODUCTIONS

The sitling's proceedings commenced with a word of prayer and therealter the
meeting’s agenda was adopted by Members present.

MIN. NO. 150/2018: PUBLIC HEARING ON ENERGY BILL, 2017 AND PETR O'l EUM
(EXPLORATION, DEVELOPMENT, PRODUCTION) BILL, 2017

The Committee received Submissions by the Sarara Oil and Gas Company in Pate
Isltand as follows:-




The Objective of the Lamu Integrated Gas to Power is to diill and (O prove up ihe
resources, which have a inid-case aggregate gross estimaie of approximately 1 trillion
cubic feet of gas. (Sufficient (o produce 1,000M\W for 15+ years).

The gas in Lamu was discovered in by Shell in 19705 but due 1o due to technical
difficulties the reservoir was not drilled beyond 10 metres and was nol logged or

tested. There is therefore uncertainty of gas volume, flow rate or water saturation,

The project is proposed (o be undertaken in a phased developmenl whereby phase [ -
Pate 2 & Pate 3 wells, production of 50-200M\Y through an early production system
(Ist electricity production targeted for 2020). Thereafter Then Phase Il — additional
drilling to support a 300MW/ permanent facility ancl consequently Phase I1f & IV
additional drilling and expansion to 1,000M\Y which is atan advantageous
positioned by Lamu port and foot of LAPSSET project

The Objectives Pate 2 and Pate 3 Wells is that Paie 2 is to re-drill of Pate 1 1o a
planned depth of 4.513m whereas Pate 3 is too deviated well o prove up sufficient
reserves from two wells for a 50-200 M\Y/ early production scheme development.
The Post drilling activities success case are the USTDA Feasibility study which is
underway, a cconcept design for Gas Treatment, a Concept design for Power Plani.
an Interconnection studies to Kenyan National grid as well as an ESIA for gas field
development and power production.

Other requirements are the sourcing of the of the equipment and finance together
with the Legal & regulatory framework which includes the Power Purchase Agreement
(PPA). the Interconnection Agreement, the Shareholder Agreement as well as the
Permits, licences and approvals

An Implementation plan is already up-to-date and the drilling start date is in mid-April
2018, land, Environment, Local content, Employment, gender balance and
Community Social Responsibility is also required to be as practical as possible.

MIN. NO. 151/2018: ADJOURNMENT

There being no Other Business, the Chairperson adjourned the meeting at 10mins pas

Two O'clock.
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MINUTES OF THE 43% SITTING OF THE DEPARTMEMTAL COMMITTEE ON
ENERGY HELD DURING THE PUBLIC HEARING ON ENERGY BILL, 2017 AND
PETROLEUM (EXPLORATION, DEVELOPMENT AND PRODUCTION) BILL, 2017 AT
LAMU FORT, LAMU ON 230 MARCH, 2018 AT 3.30PM

MEMBERS PRESENT

1. The Hon. David Gikaria, M.P. - Chairperson

2. The Hon. (Dr.) Robert Pukose, M.P. - Vice Chairperson
3. The Hon. Tindi Nicholas Mwale, MP

4. The Hon. Ken Chonga, MP

5. The Hon. Joseph Wathigo Manje, M.P.

6. The Hon. Walter Owino, MP

7. The Hon. Amina Gedow Hassan, M.P

8. The Hon. Elsie Muhanda, MP
ABSENT WITH APOLOGY

1. The Hon. Cecily Mbarire, M.P.

2. The Hon. Gitau Faith Wairirmu, M.P.

The Hon. Lemanken Aramat, M.P.

The Hon. Elisha Odhiambo, MP

The Hon. Ekomwa Lomenen James, M.P.
5. The Hon. Mohammed Ali Lokiro, MP

7. The Hon. Vincent Musyoka Musau, M.P.
8. The Hon. Abdikhaim Osman Mohamed, M.P
9. The Hon. Clement Muturi Kigano, M.P.
10. The Hon. Julius Musili Mawathe, MP

11. The Hon. Oscar Sudi, Kipchumba, M.P.

|G IR N U S

OGN

INATTENDANCE: MEMBERS OF THE PUBLIC AT LAMU FORT IN LAMU
ISLAND
(Attached herein the signed attendance sheets of the names of the persons present).
IN ATTENDANCE: NATIONAL ASSEMBLY
1. Mr. Benjamin Magut - Lead Clerk
2. Mr. Douglas Katho - Clerk Assistant Il
3. Mes. Sheila Chebotibin - Serjeant-At-Arms
4. Mr. John Nganga - Audio Recording Officer.
MIN. NO. 146/2018: PRELIMINARIES AND INTRODUCTIONS

The sitting's proceedings commenced with a word of prayer and thereafter the
meeting's agenda was adopted by Members present.

MIN. NO. 147/2018: PUBLIC HEARING ON ENERGY BILL, 2017 AND PETROLEUM
(EXPLORATION, DEVELOPMENT, PRODUCTION) BILL, 2017

The Commillee received submissions from the residents of Lamu in Amu Island in the
following groups:-



a. Save lamu

b. Farmers Association

¢ Water resources Association

d. Lamu Hope Initiative among others
The submissions were not opposed to the installation of the Coal plant in Lamu but
are concern about the benefits of the local Comimunity, their compensations, the
degradation of the environment. the livelihood of the farmers and the fear of not
acquiring opportunities form the coal plant.

The Commitiee was also informed that access (o information is a very important
matter that has been ignored in many instances of putting up such projects and
therefore that urged the commitice to be able extensively undertake the public
participation and to provide adequale information to the public on the details of not
only the coal plant project but also other mega projecis as well.

The Committee was also informed that the project consultants should be able to

comply with the EMCA and Mining Act so as to ensure environmental protection and
relevant laws are adhered (0.

MIN. NO. 148/2018: ADJOURNMENT

There being no Other Business. {e Chairperson adjourned the meeling at 1T0mins pasl
Six O'clock in the evening.




MINUTES OF THE 4280 STTTING il i l Vi DEPARTA /U I (l/\l COMMITTEE ON
ENERGY HELD DURING THE PUBLIC HE ; nIH
PETROLEUM (EXPLORATION, ""')l:\/ L l OPMENT

KVWASASE LAMU ON 2380 MARCH, 2018 AT 12. PM

MEMBERS PRESENT

1. The Hon. David Gikaria, M.P. - Chairperson

2. The Hon. (Dr.) Roberl Pukose, M.P. - Vice Chairperson
3. The Hon. Tindi Nicholas Mwale, MP

4. The Hon. Ken Chonga, MP

5. The Hon. Joseph Wathigo Manje, M.P.

6. The Hon. Walter Owino, MP
7. The Hon. Amina Gedow Hassan, M.P
8. The Hon. Elsie Muhanda, MP

ABSENT WITH APOLOGY

I. The Hon. Cecily Mbarire, M.P.

2. The Hon. Gitau Faith Wairimu, M.P.

3. The Hon. Lemanken Aramat, M.P.

4. The Hon. Elisha Odhiambo, MP

5. The Hon. Fkomwa Lomenen Jarnes, M.P.
6. The Hon. Mohammed Ali Lokiro, MP

7. The Hon. Vincent Musyoka Musau, M.P.
8. The Hon. Abdikhaim Osman Mohamed, M.P
9. The Hon. Clement Muturi Kigano, M.P.
10. The Hon. Julius Musili Mawathe, MP

11. The Hon. Oscar Sudi, Kipchumba, M.P.

IN ATTENDANCE: MEMBERS OF THE PUBLIC AT KWASASI PROPOSED SITE
FOR THE COAL PLANT
(Attached herein the signed attendance sheets of the names of the persons present).

[N ATTENDANCE: NATIONAIL ASSEMBLY

. Mr. Benjamin Magut — Lead Clerk

2. Mr. Douglas Katho - Clerk Assistant 111

3. Ms. Sheila Chebotibin - Serjeant-At-Arms

MIN. NO. 143/2018: PRELIMINARIES AND INTRODUCTIONS

The sitting's proceedings commenced with a word of prayer and thereafter the
meeling's agenda was adopted by Members present,

2017 AND PETROLEUM

MIN. NO. 144/2018; PUBLIC HEARING ON ENERGY BILL, El
PRODUCTION) BILL, 2017

(EXPLORATION, DEVELL ?"MI \”

The residents of the Kwasasi area, the proposed coal plant area made oral
presentations on the Energy Bill, 2017.



They asked the Commiltee (o ensure that the benefils of the coal plani should be

entrenched into the bill as a law especially on the areas of corporate social
i

responsibility, local content, revenue sharing, compensations and  envirornmenial
degradations.

a. Ms, Halirna Majid representing the woinen.

The Committee was informed that ithe Kwasasi Community is in appreciation of the
government efforts to set up the project in the areas of marginalised communities.

The community acknowledged that they are not all that learned and that their main
source of livelihood is farming and that AMU power project must find an aliernative
ay of livelihood for them.

Fhey informed the Committee (hai the government should speed up compensation
for the affected persons on the land that they will use for the AMU Coal project.

b. Hussein Kombo — Chairman of the Kwasasi residents.

The chairperson of the Kwasasi residents said urged the Commillee io ignore the
voices of the civil Society organisations and the NGO's who are not based in Lamu
and are opposed to the installation of the Coal plant. The Committee was informed
that these CSO's and NGO's are not helping the community to achieve their goals.

He informed the Committee that Lamu will achieve the hopes of |education, Health
and Clothing when the farmers will be compensated and the benefits accrued will
improve the lives of the residents of Lamu.

¢. Abdi Rahman Abud

He informed the Committee that there are enough forests in Lamu and that the
Ministry of energy has already sensitised the Community and that the Amu Power
Project will have immense benefits to the Country as a whole.

He urged the Committee to entrench the establishment of an indlustrial park in the Bill
and that employment opportunity to the locals should be pegged al 70% with about
30% being for the management team from the local Community.

They also said that the Community liaison for the project should be a local who
understands the host communily and is able (o gel their concurrence and priorilise
issues especially when they are undertaking the Corporate Social Responsibility.

The Commitiee was informed that the Community should decide on the projecis (o
be undertaken as part of the CSR and that the locals 16 be given priority especially on
the tenders and suppliers.

MIN. N, 145/2018: ADJOURNMENT

There being no Other Business, the Chairperson adjourned the meeting at 10mins past
Two O'clock.






MINUTES OF THE 471" &1 NG OF THE DEPARTMEN UN
ENERGY HELD DURING '!'“; th PUBLIC HEARING O Y "f:.,.,'l"/ AN
PETROLEUM (EXPLORATION, DEVELOPMENT AND Pi%'fl.';;'f}'l'f_'}'l,_)(.'j"l”l(f)f\l\ Hi 2017 IN
MUKOWE, LAMU ON 2380 MARCH, 2018 AT 9.30AM

MEMBERS PRESENT

1. The Hon. David Gikaria, M.P. - Chairperson
2. The Hon. (Dr.) Robert Pukose, M.P. - \/’uc’ Chairperson
5. The Hon. Tindi Nicholas Mwale, MP

4. The Hon. Ken Chonga, MP

5. The Hon. Joseph Wathigo Manje, M.P.
6. The Hon. Walter Owino, MP

7. The Hon. Amina Gedow Hassan, IM.P
8. The Hon. Elsie Muhancdla, MP

ABSENT WITH APOLOGY

1. The Hon. Cecily Mbarire, M.P.

2. The Hon. Gitau Faith Wairimu, M.P.

3. The Hon. Lemanken Aramat, M.P.

4. The Hon. Elisha Odhiambo, MP

5. The Hon. Ekomwa Lomenen James, M.P.

6. The Hon. Mohammed Ali Lokiro, MP

7. The Hon. Vincent Musyoka Musau, M.P.

8. The Hon. Abdikhaim Osman Mohamed, M.P
9. The Hon. Clement Muturi Kigano, M.P.

10. The Hon. Julius Musili Mawathe, MP

11. The Hon. Oscar Sudi, Kipchumba, M.P.

IN ATTENDANCE: OFFICE OF THE GOVERNOR FOR LAMU COUNTY
AND MEMBERS OF THE PUBLIC,
(Attached herein the signed attendance sheets of the names of the persons present).

IN ATTENDANCE: NATIONAL ASSEMBLY

I, Mr. Benjamin Magut - Lead Clerk

2. Mr. Douglas Katho - Clerk Assistant Il

3. Mur. bugene Apaa . Research Officer

4. Mur. Abdulnasir Yusuf Moge - Fiscal Analyst

5. Mr. Onesmas Kiragu - Serjeant-At-Arms

MIN. NO. 140/2018: PRELIMINARIES AND INTRODUCTIONS

The sitting's proceedings commenced with a word of prayer and thereafter the
meeting's agenda was adopted by Members present.

MIN. NO. 141/2018: PUBLIC HEARING ON ENERGY BILL, 2017 AND PETROLEUM
(EXPLORATION, DEVELOPMENT, PRODUCTION) BILL, 2017



Fhe Office of the County Comimissioner of Lamu County received the delegation of
the Members of the National Assembly of the departmenial Committee on Energy in
Lamu and thereafter them (o the office of the governor of Lamu County.

The Office of the Governor welcomed the commitiee ancl informed the Commiltee
that Lamu is a destination for many projecls that are of benefil (o the Country as a
whole as well as attracting tourists.

The Governor was confident that the challenge of Insecurity it well addressed will
ensure that Lamu becomes the best destination for tourism and business solutions.
MIN. NO. 142/2018- ADIGURNMENT

There being no Other Business. Yhe Chairperson adjourned ihe meeting at 10mins past

Eleven O'clock.
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MINUTES OF THE 40™ SITTING OF THE DEPARTMENTAL COMMITTEE ON
ENERGY HELD IN b FCTION HOUSE ON
THURSDAY 22N MARCH,

2018 AT 9.30AM
MEMBERS PRESENT

1. The Hon. David Gikaria, M.P. - Chairperson
2. The Hon. (Dr.) Robert Pukose, M.P. - Vice Chalrperson
3. The Hon. Elisha Odhiambo, MP

4. The Hon. Ekomwa Lomenen James, M.P.

5. The Hon. Tindi Nicholas Mwale, MP

6. The Hon. Vincent Musyoka Musau, M.P.

7. The Hon. Ken Chonga, MP

8. The Hon. Mohammed Ali Lokiro, MP

9. The Hon. Joseph Wathigo Manje, M.P.

10. The Hon. Lemanken Aramat, M.P.

11. The Hon. Abdikhaim Osman Mohamed, M.P

12. The Hon. Walter Owino, MP

13, The Hon. Amina Gedow Hassan, M.P

14. The Hon. Elsie Muhanda, MP

15. The Hon. Clement Muturi Kigano, M.P.

ABSENT WITH APOLOGY

1. The Hon. Cecily Mbarire, M.P.

2. The Hon. Gitau Faith Wairimu, M.P.

3. The Hon. Julius Musili Mawathe, MP

4. The Hon. Oscar Sudi, Kipchumba, M.P.

IN ATTENDANCE: GOVERNOR FOR  NAKURU COUNTY AND
NAROK

1. Hon. Lee Kinyanjui - Governor, Nakuru County

2. Hon. Evalyn Aruasa - Deputy Governor, Narok County

3. Mr. James Wamugo - Legal Officer, Narok County

4. Mr. Grishon Githiomi - Director Liaison, Nakuru County

5. Mr. Moses Cherono - Technical Advisor, NCG

IN ATTENDANCE: NATIONAL ASSEMBLY

1. Mr. Benjamin Magul - Lead Clerk

2. Mr. Douglas Katho - Clerk Assistant 1l

3. Mr. bugene Apaa - Research Officer

4. Mr. Abdulnasir Yusul Moge - Fiscal Analyst

5. Mr. Onesmas Kiragu - Serjeant-Al-Arms

MIN. NO, 137/2018: PRELIMINARIES AND INTRODUCTIONS

The sitting’s proceedings commenced with a word of prayer and thereafter the
meeting's agenda was adopted by Members present.

MIN. NO. 138/2018: PUBLIC HEARING ON ENERGY BILL, 2017 AND PETROLEUM
(EXPLORATION, DEVELOPMENT, PRODUCTION) BILL, 2017
I



The governors for Nakury and Narok appeared before the Commiltee and made the

following submissions:-

i The Energy Bill vests geothermal resources solely with the National
governiment. However geotherimal resources are found in the couniies and
as such are a shred resource. Therefore geothermal resources should be
vested in both National and County governments.

i The royalty form geothermal resources should be based on a flat rate
overall output. The current formulac calculates the royalties as a net value
of the wellhead output after deduction expenses. As a resull. an
insignificant amount accrues 1o ihe sovernment as royalty from such an
important resource,

fii. The share of revenues should be based on overall capacity not the utilized
capacity. Geothermal companies drill steam and often take long to converi
steam to power. This idle steam constitutes waste of resources,

v, Revenues accruing from geothermal resources should be shared betweer
National and County governments. County governments should be left to
come up with legislation for allocation to Communities. This is because the
sharing of resources ought to be dome within a legal framework subject to
public scrutiny and county assembly is the best avenue.

V. All decisions that affect overall management of geothermal resources musi
involve the County governments.

Vi After exploration, the involved companies should bear restoration costs
and reduce adverse effects {0 the Community.

vii, Section 84(3) (a) provides that the royalty to County government should

not exceed double the amount allocated to the county by the Commission
for Revenue Allocation. There should not be capping of rovyalties as
captured in the current energy Bill. There is no adequate rationale for the
capping.

MIN. NO. 139/2018: ADIJQURNMENT

There being no Other Business, (o Chairperson adjourned the meeting at 10mins past
Twelve O’clock.

SIONED. ..o




MINUTES OF THE 3970 SITTING OF THE DEPARTMENTAL £ ,w\m\/li: TEE ON
ENERGY HELD IN THE NEW SMALL DINNING IN THE NEW WiNG ON TUESDA
20T MARCH, 2018 AT 10.30AM

MEMBERS PRESENT

[ The Hon. David Gikaria, M.P. - Chairperson

2. The Hon. (Dr.) Robert Pukose, M.P. - Vice Chairperson
3. The Hon. Fkomwa Lomenen James, M.P.

4. The Hon. Walter Owino, MP

5. The Hon. Mohammed Ali Lokiro, MP

6. The Hon. Amina Gedow Hassan, M P

7. The Hon. Elsie Muhanda, MP

8. The Hon. Tindi Nicholas Mwale, MP

9. The Hon. Vincent Musyoka Musau, M.P.

10. The Hon. Ken Chonga, MP

1. The Hon. Elisha Odhiambo, MP

2. The Hon. Joseph Wathigo Manje, M.P.

13. The Hon. Lemanken Aramat, M.P.

14. The Hon. Abdikhaim Osman Mohamed, M.P
15. The Hon. Clement Muturi Kigano, M.P.

ABSENT WITH APOLOGY

1. The Hon. Cecily Mbarire, M.P.

2. The Hon. Gitau Faith Wairimu, M.P.

3. The Hon. Julius Musili Mawathe, MP
4. The Hon. Oscar Sudi, Kipchumba, M.P.

IN ATTENDANCE: NATIONAL ASSEMBLY

I, Mr. Benjamin Magut - Lead Clerk

2. Mr. Douglas Katho - Clerk Assistant 1l

3. Mur. Eugene Apaa . Research Officer

4. Mur. Abdulnasir Yusuf Moge - Fiscal Analyst

5. Ms. Sheila Chebolibin Serjeant-At-Arms

MIN. NO. 134/2018: PRELIMINARIES AND INTRODUCTIONS

The sitting’s proceedings commenced with a word of prayer and thereafter the
meeting's agenda was adopted by Members present.

MIN. NO. 135/2018: C(f.)l\lSlDER/\"I“I(T.?]\? OF PROPOSED AMMENDMENTS TO THE
ENERGY BILL, 2017

The Committee was presented with a matrix for the proposed amendments to the
Energy Bill, 2017 as follows:-

ENERGY BILL 2017 ANAL vw‘;u m MORANDUM sms jj__ﬁ \,) uv
TAKEHOLDERS ON THE ENERGY BILL, 2017 (NATIONAL ASSEMBLY BILL
NO. * ,nw /01/)



Clause

Delete” ™

s
olause

ENERGY BIT T, 2017
Clause in the Bill

“local conmbmly ©omeans a
peaple hvime 1o sub coungy
witlin which an Cnergy
tesotree undee s At s
sttuated and we alfected by
the explotahion of that crier oy
Lesouree

lnsertion of @ neww delinition

National Fneroay Policy

(1) fhe Cabinet Seerelary
shall develop and publish
nattonal encroy policy whieh
shall be reviewed cvery {ive
years

B nu”) I’()Il(\ and Plan

Curieat Proposed Fast Proposed Lant comanttee adopied

|
| Smendoe dendmeniy iy ‘1 viendmend (P linment
! ‘ proposed ’ proposed Yimendments
amendments i that was ot carned

7 7 2005 Bin, 2005 131y
PROPOSED A VENDRN L N RATTONAT I

|
Nl
|
|

f
focal communny™ means o , e amendment seehs o
comscroushy distinet and ",:Ilpn the deftimtion of 'w
oreanced moup of sy of wrm - ocal communiy o
land who e ertizens of Kenva thac of the community land
and share eny of the followmu P and Aracde 66 of e
dltbules ! Constitution he
! ,i amendment widens (he seape |
(@) commai ancesy, ¢ b ol what w Tocal community
M smlar cultwe o [
Hhrgue  mode of ’ the  delintion Proposed
v elihood should melude people v
() soqo-cconomie o within sub-counties  whete
othei sinniha cnerey resounees dre tocated
common inteiest and people who use the Land
() geogaphical space, flom time to trme Fhes vl
(€) ceologreal space o catter ot pastotalist and
() ctheity, nomadic communitics  who
testrieted tooa sub- county ol may nol necessarthy five
countics  withm which  an e aiea but use the land
cnerey aesouree ander s Act dependimge on the season of
18 stuated and we affected by the year
the exploitation ot that energy Natus alptice or e
Tesotee
rencwable cHerey o auction fnclusion of tie defimtion of
aystem”™  mecans competitine auction  system as the
biddmg thet allows unbiased lmserion o the  auction
price discovery with - (he system has been Proposed m
objective wicaler coslt sectton 90

clficiency for clectiicity iom
renewable sourees

Fhis pat 1o be moved 1o
Petroleum il

VNS

Delete Section 3 3 (b)

\\') \R\\’ \l 1__7;1 ll e proposed national

cnergy policy would
Section (1) Insent the words = undoubtedty s e
inconsultation  with  ihe mplications on Al
refevan stakeholders” participants 0 the encrgy
mimediately afier the words sector Belore |mp|<.nunlm1'

Cabinet Secrety shalt” the natiomal encroy palicy
ihe prevate sector .nd othe
stakeholders views should be
obtamed before the policy 1y

pul)hxhcd

the media will help crente

Section 102) ve | yugences and  public
amended DY diveoutse on e YIRS
provichng that

“Withm three

months after the
ead ol cach
ltnancral year, the
Cabiet Searetary
shall prepare and [
publish o repait
on the
Section 1 (2 be amended implementation
iserting anew clease o read | of the natona

dsoSection 12wy ") e Report | encigy policy |
on mplementaton of  the | outlining
mattonal encrey poliey shali LProvess on

KIPSA Publication of s lq)ox( "

Corantential |

Peseryadbn

gy

I’-()[m‘.mf:
SARNIRY

Nty
It

/
N
|

KIEPSA

!
4 -
I
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A lvnlL;:xliC(_I National iiﬁ;rgy
plan

Consolidated plans

5(5)The encrgy plans shall—
(b) serve as a guide for energy
infrastructure investments;

| ANJARWALLA& KIIANA

be pubhished inoat least one
aational newspaper ina form
that ihe
shall consider prudent”

Cabinet Seceretary

Section 5(1) be amended by
inserting  the words = in
consultation with the
relevant stalkeholders”
immediately after the words
Cabinet Sccretary shall”

Section 5 Dbe amended by
deleting  subclause  (4)  and
therealter  substitute it with
“The Cabinet Seeretary shall
consolidate the plans
contemplated in subsection
(2) and (3) into an integrated
national energy plan avhich
shall iave a planning horizon
appropriate (o the nature of
the  service  and  shall - bhe
reviewed at least once every
three years”

Section 3(3) Insert the words =
legislation  and  policies”
immediately after the words
“aguide for™ in paragraph (b)

Section 6. Within three months
aller the end of cach financial
year, the Cabinet  Secrctary
shall prepare and  publish a
report on the implementation
of the national cnergy policy

outlining progr

i on speeific

specific Areas
and

pavameters”
Section 4 be
amended by
nserting 2 new
clause after

paragraph (2) to
read as: Section
A2)(AYThe
Report on
implementation
of the national
cnergy policy
shall be published
inat least one
national
newspaper ina
form  that  (he
Cabinet Sccretary
shall consider
prudent.”

None

KEPSA

Section 5 be
amended by
deleting,
subclause (4) and
thereafler
substitute it with
“The Cabinet
Secretary shall
consolidate the
plans
contemplated in
subscetion (2)
and (3) into an
integrated
national energy
plan which shall
he reviewed
regularly at least
once every three
yeais”

None

Mone

|

The  integrated — national

cuergy  plan would  have
several implications on the
parlicipants in the cnergy
sector and Kenyans at large
The  plan  should  be
developed in consultation
with the private scetor and
other stakeholders.
[t is  rccommended 1o
prescribe a limeline for the
integrated  encrgy
contemplated under section
(4). This will ensure  that
specific milestones  can he
established for review within
the specified timeline and at
regular rests.

plans

The energy plans  will be
prepared by a national
energy service provider and
the county governments and
may conlain vilal
information that would form
the basis for legislation and
policics.

A report on specific progress

against Key paramecters will
cnable implementation  on
cnergy  relorms  lo be
measured  against  specilic
targets sel out under  the
national encrgy policy such
as o access (o clean energy:
lunctioning ol cncrgy
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N/A
Promotion of
Hn estments

NIA o
[Functions of (he
Commission

ees ey

IR AL

MINISTRY OF

QEeas and {ravanetery,

KPS A

Seelron 8(H The Cabinet
Secictary  shall develop o
conduenve emvironment for e
Hnvestments i

mhastruc e
development, includine
fotmulation of ineentinves and
amdehnes e collaboration
with relevant County ARGHUTEN
ondevelopment gf
Projects and o disseminate
thein anong, potential
thvestons”

promotion  of
ener gy

enaro

| AINISTRY OF KNERGY

In Section 10 (a) delete
paragiaph a (1) since 1t deals
with petroleum (downsteam)

Scetion 10 Tnsert the words
“and renewable cnergy”
immediately after the words
“electtical eneigy ™ m
parasiaph (a) (1)

ENERGY

Amend  Section 11 delete

Daragraph b

Inseit o
immediately
(b) (b)Y e,

Section ]|
paragiaph
patagiaph

new
after

TevIey and approse
incentives  (hay theotrage
mvestments that tale yngo |
consideration public

inferest

KIS S

Secton S0y The
Cabiet Secreran
shall evcton
conduon e
covnonment oy
the promotion of
myestmernt . n
cier oy
Infrastruc i e

developmien

’ wchuidma
tormulathion ol
mneeiines and
suidelines mn

i collaboration
with reley ant
County  aeencies

andevelopment
ol encroy Projecty

nd 10
dissenmimate them
amone - polental

myestons

None

None

None

Naone

I matkets mterconnection

Hieeranon ol ety
NETHETENS

thete s need (o0 male
spectiie provision for
meentives to facilitale

Privale Sector myestment m
I enerovanfiastuctuce
|

|
|
|

f

AMEthe Tuncions stated  m
subparagraph (1) fall within
the actvities 1n subpaiagraph

(1) therefore delete
subpinagraph (in) and
mclude  the  words
renewable cnetgy’ in

, subpiragiaph (1)

|

|
Proviston deals with
downstream pehioleum

aperation which has moved
o Petroleum 1341)

[lhere needs 1o be a
provision that mandates the
Commisston  to use 1y
povwets moa mannet  ha
encowages myestment while
profecting: the public and
tahing the public « miterest
o consider alion

KEPSA ; s provision was enhanced
1o 100000 per vialation day

Ihe Authoriiy J and s caped at 30 day

shatl have oy

POMCIS T1C0e i '

O eapedient for !
the  pertonmnend,
of iy funciog
under this v

aied e particula

-
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Composition of
Commission

ERC

In Section 12(1) (b) Delete the
words "and Petroleum”
appearing alter word Energy

In Scetion 12(1) (¢) Delete the
words "energy and”
appearing after words
responsible for

KEPSA
Scction 12 be amended by
providing  that ~ Board = of
Directors of the Commission
consisting of - (d) five otiher
members appointed by the
Cabinet Secretary to
represent the Private Sector
with experience on encrgy
matters and nominated by
the most representative
Private  Sector  body in
ICenya.

I'unds of the Commission

N/A

Powers of Committees or

agents

[ MINISTRY OF ENERGY

[n Section 20(1) (a) Delete the
words "and Petroleum
products” appearing after
word Electricity
ANJARWALLA& KHANA

Delete sub clause (1) (a) and

substitute therefor the
following-

H(a) levies  fmposed al the
discretion  of - the  Cabinet

Sceretary:”

ANJARWALLA& KHANA

[nsert a new subcelause (7) (TA)

Any power cexercised under

the Authority
shall b the
power o )
"Tinpose such
sanciions and

civil fines, being
not
ten

shillings

exceeding
thousand

per
viotation per day

Lo secure
compliance with
orders issued

under this Act”

Section 12 be
amended by
providing that
Board ol
Dircctors of the
Commission

consisting of - (d)
five other

members
appointed by the
Cabinet
Secretary
represent
Private
with  experience
on energy

to
the
Sector

matters and
nominated by
the most

representative
Private  Seetor

body in Kenya.

None

It is necessary (o allow the

The  proposed amendment

Private  Sector  nominate
names for appointment by
the  Cabinet  Secretary 1o
cosure an inclusive
management team that draws
in participation  from  the
government and the Private
Sector.

should give the  Cabinet
Sceretary  the  diserction (o
impose  the  levies s
provided  for under  the
linergy Act, 2000

The  powers excrcised  in

clause 22 should  be
subjected  to constitutional

thresholds in Articles 31 and




| i il 10N ISION 13 i [ 10 ‘
:‘ ! L Commnliee, member, offices | ; "
! i Cemployer op weent appointed | i ‘
’ winder seetion 20 shall be ! ! !
| weeordanee with the ? ’ !
Consttalion with respect o , {
I INTHI to provacy  amd | l
i properiy i ‘
— - - - . - - - - . - | -
|) 28 Becisions of the Convnnisson AN AVRYY _m."m' T ANA ]' e commission s SIAY {
| I Neetnon 23 (13 be amended | (l‘l’\.‘ o the (,m(: (.)I wcilpl |
[ : - amendeo | ol @ tequest by an applicant ‘ |
wodeletmo the word “sivty } o make o dectsion fhe | i
fod ebshtwte therefor the ! nmelme should be reduced | ’
(wond thinn i becdine a shotier period ‘
‘ ' naeases the case of dome :
| l business and as such works i
i | W dathiact mvestors mto the l
o _ i i ] | counnny i L i
2125 I\'/\ o .
26 Members ol the l'nu“\ andd ) LIPS None While the Bill indieates that
Petvolewm Tribunal the President shatl appomt
secton 26(1) () be amended the Chair and Vice Chan o
by deletme the word ¢ vice the Fabunal, the practice
cliaitperson” for the vice chan o be a
petson ol - the  opposile
cendei and  apponted
lelfosww members at he {ns
7 I o . -~ o - _d st the Dibunal B
2N ) L ) - I o )
32 \n.m"cmul( of Dusiness ‘ ANJARWALLA& KITAN Tiibunals are ustalh
(4) Ihe rules of procedure of crippled  upon formation
the Fabunal — shall be | Section 32 () be amended by sinee 1l iakes o long for the
published in the Gazerte mseiting - the words “by he Cabmet Sceretary 10 come i
ehaitperson” immediately up wath rules of procedure e
alter the words i the will make  sense tor the
"Gaselte” Chairperson 1o publish the
tales ol procedme  upon
77777 ~ e . o B _ppomtment Y
. '?‘;f:",',l_ S MeE I . R B T
35 Remuneration ANJARW, \LLA& KITANA the tbunal v unlikely to be | ANJARWA
busy to watant full ume | [I.A&
In-Section 35 (2) be amended cmployment Thete s need | KIHANA
by mseiting a new subclause lo save funds by placing the
24 members on part e basis
(2A) The members (o the
Tohanal shall sevve on o
pant fime basiy "
36 Jnsdiction of “the Tribunal ;M)LM_B,\\’;\AUJ\& lﬁ\qlwl \\\ This s moonder (o prevent | ANTARWA
conflict of Taws and confliet | L1A&
fn-Section 36 (1)be "””C“d“dj ol qunsdiction with other | KITANA
by deletmy the words  or any | statutony bady 10 s noted
other \er” that the wtention that  the
twbunal wdl o have
ursdietion o hear under (the
pl()])()w(! pettotfeum
BIL2017, 00 18 the view that
’ the petolawmn Bl athe

thane the enerey Bl shouly
O provistons telennne
to dispaies to the 1nbunal

Section 30 be amended In
defetmy subdlaese (3 J

Phe subclause evpond  ihe
cheryy and petioleum
tibunal juisdiction and may
caplare contractual dispute o
1 Secton 30 be amended by fieensee and thind pany o

deletima subcfatae (1)

botween hicensees whinh g

not the intention ;
I \ulmn 36 be amanded

.
1
A

O
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38

41

39-40

L7

I 7N

Procedure of the Tribunal

NIA

Any reference that has been

made to the court.

Functions and Powers of the
Corporation

MINISTRY OF ENERGY

subclase (7) by deleting the
word and
substitute therelor the words
within thirty days™

“expeditiously™

A& ASSOCIATES
Scction 38 (3) be amended by
inserting the words “ and iules
of evidence ol a
immediately
the words “natural justice.

similar

nature” after

Scction 41 be
inserting the words
this Act” immediately after

amended by

“ounder

the words
authority”

any  licensing,

Section 43 (1) be amended by
deleting () and replacing it
with

“develop  and promote, in
collaboration  with  other
agenceies, the use of
renewable cuergy and
technologies, including  but
not  limited  to  biomass,
(biogas, biodiesel, hio-
ethanoi, charcoal, fuclwood)
solar, wind, tidal  waves,
small hydropower,

cogenceration and municipal
wasle, hut excluding
geothermal;

KEPSA

Scction 43 (1) (j) be amended
by deleting, the word
“charcoal” appearing after the
word "bio-ethanol”

“Definition of

Nonce

[he subclause should
ovteinate v the Petroleun
Bill, 2017

Ihere 1s need  to have a

reasonable time limit to hear
and determine matlers.
Proposed thirty days to be
sutlicient.

ol Lvidence Act similar to
the rules of natural justice be
observed. 1t would be an
injustice if hearsay evidence
is admitted in such complex
and high vaiue dispute.

with other statutory bodies

encompasses (biogas,
biodiesed, bio-c¢thanol,
charcoal, fuclavood)

Wood contribules
signilicantly  to  respiratory
health problems  faced by
women in rural avcas and
urban slums and Kenya s
suffering from a depletion of
forest resources and it s
inappropriale lo encourage
more cutting ol (rees  for
energy. The focus should be
on  encouraging  cleaner
cooking alternatives such as

LPG.

Biomass




CIU e oo an e

N DEER I Ny ]
Sechion Eo() Ddiartaph (l\)f

’ ,
! { ‘
|

l Seetion 13 (1) (o) be amended
i by deletme theword
i ) &

| “tun hines appeine alier the

!
f ( and (1) be amendad by . fetig | Che o il oy
|| e word stitute” uy ‘I H‘HIJ_W\( the  Fooren Bl
! ‘ substitute therefor the waordd @ OISy dhot Ceated e
, ’ Aoeney” ‘ I neron ond Petroleam [
| | ’ Institoe whers the InsLite ‘
! ! | Was renaeed toothe Nigelepr
‘< l l ‘ Posves aad Do c e oo i
[ Section 13 (1) be amended i b
! deletmy paragraph (1) there o v nead o promote o

( ( shift o modern, dean and ‘
f ststatiibie snoroy Souees l
i [ and nol actsely promote
: Vo woods opas, |

" the prosstan. are reloted 1o
renevwahle cpepoy ust ol

|

words "Solar systems™ ane |
substilute therelor the words

J Wb e s oo senenal
! “wind enerey conyer e ,
i

"personally”

o T B S o N T -
41 NN e o . o
44 Cliel Executive Office MINISTI: The aprht termunology s
recratoents i
Seetion 45 (2) be amended by
deleting the word "selecnon®
appearmg after the word
"eompetitive”™ and substiue
! therefor the word ?
,’ "rectuitment” /
1619 NIy e oo o i o
50 Protection  {rom personal g\__lh’gl.‘)“ll}{l‘_7(2!‘:_71':]\;'1]7{7(;)7 Cleanino
Lhility
Scetton 30 be amended by
inserting the word  Vlighle
appearing alier the  word

SUSe N T T e
57 Board of Directors of the
Aveney

MINISTRY OF ENERG

Section 37 (¢) (1) be amended
by providing, that one( 1) of the
four (D) nomince by the
Cabmet Seerctary must be an
Fngmea

|
|
l / o

|
|
/ KEPSa (
Seetion 57 be amended m (h Section 37 be ’
| by providing that ™ not moy ¢ ameaded in () oy j
J than fiye other members, providing that " not '
appmnted by the cabmel ntore than fiye
Seerctary, three ol whom other members,
shall be drawn from (e appomnted by the ‘
Private Sector with cabinet Seerefany,
i expericnee and expes tise on thyec i whom ’ ’
. cnerey matlers diswn 1y om shalb be diown .
| I the Provate Seetor and from the Private r I
[ nominated by the most beetor witly '
( ( tepresentidne Provate experience and |
| Sector body m enyn FApULlse onencrey !
i ) matiers dianwg ’ ‘ !
‘ ’ rom the Priyvate i
’ | fector and [
nommaied by the ‘
j most ! ‘
“ representaive
f Prvate Sectay ’ ‘ J
) .
j hody m Kenyn” [ ! ;
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09

NIA-

73

7

Promotion ol

IN/A

Funds of the Agency

Vesting of renewabic
cnergy resources

Prepavation ol resource
maps and renewable encrgy
resouees inventory

ciergy

WEPSA

KPS

rencwable

Secetion 69 he ameaded by
deleting subclause (b)
NATURAL JUSTICH
Scction 72 be amended by
deleting  whole  clause  and

therealter replace it with ™ All

unexploited

renewable

energy resourees under or in

any land vests in the
Government

and

National
s

administered on_belall of the
people of Kenya subject to

any rights which, by

o under

any written law, have been or
are granted or recognized as

substituting it with

being  vested in oany other
person'.
KEPSA
Section 73 be amended by
deleting  subclause  (2)  and

"T'he Cabinet Sceretary shall

prepare a rencewable cnergy

resources and

resource map

in respeet of each renewable
energy resouree aiea foaking

into account
market conditions,
technologies, and
relevant Jactors
thereafter preparce
bicnnially which

shall

changes —in

available
other
and
updates
be

published in the gazette".

A& ASSOCIATES

Section 73 (2) be amended by

deleting  word
and  substitute
word “annually"

Seclion 74 be

“hicnuially”
therelor

the

amended in

subclause (1) by deleting the

words ¢

appearing,

charcoal, Tuel wood”
immediately

alter

the word "bioethanol"

Section 74 be

subclause (2) (b) by
“and ¢
immedialely

the words
appearing,

the word "geotherma
74

Section be

amended

mmended i

deleting
harcoal”
alter
l!l

by

deleting subclause (2) (¢)

KIoPsA

Section 69 be
amended by
deleting
subclause (b) &
() )

| None

KEPSA
Section 73 (2) be
amended by
providing that
"The Cabinct
Seeretary  shall
prepare a

renewable
energy resources
inventory  and
resource map in
respecet of each
renewable
energy  resource
and  thereafter
prepave updates
biennially which
shall be
disseminated 1o
_the public™
None

None

annually.

Fhe provisions in Section 09

(b) will merease the cost of
doing business. The
Authority  should  draw s
[unding from moneys voled
by the National Assembly.

The Bill provides that all

renewable energy resources
vesl n the national
vovernment, The

Constitution of Kenya, 2010
in Article 62 (2) slales that
public  land  vests in the
National Governiment
(County govermment) and is
administered on behall ol the
people of Kenya. Align it o
Article 69 on abligations of
the state  to utilise  the
cavironment — and  natural
resources (or the benelit of
the people of Kenya.

The  reports  should  be
comprehensive  cnough 1o
inform decision makers e.g.
on which technologies to
prioritize.

Having  only  one  —oll
counlrywide survey is nol
efficient. Therefor there is
need for a regular updated on
the survey ordered by the
CS. The update should be

Wood
signilicantly  to
health problems  faced by
women in rural arcas  and
urban slums and Kenya s
suffering from a depletion of
forest and it s
inappropriatc o cncourage
more culting  of  trees  for
cnergy. The focus should be
on  encouraging - cleaner
cooking alternatives such as
L.PG.

contribules
respiratory

resources

9




76

|

| 77
, 8

|

Estabinhirent of teney able

cnerey resotn e Advisory

Comuonttee

FesS Ot ces
National

Geothermal
vested o (he
{rovernment

N/A
Cabraet Seeretiry
anthoiise seanch ol

geothermal 1enour ces

to 1 NEPS A

l 1
. N i
Section ol e gmended g
subclause (7) 10 by delenne f

the word “tur ey dppedine j

|
I
|
.

mimediately  wonds ol
systems and”
therefor — the

converter”

and substitane

word Ceneroy

KEPSA
Seehion 75 be amended by
deleting subclause ¢3) and
substituting it with

F73(3) The Renews aihle
Energy Resource \dviogy s
Commuttee shall ¢o aptal
least two members with
Cxperience on energy mallers
iTom the Private Sector and
nominated by the most
representative Private Seeto)
body in I<enya including
representation from u
nationally vecognized
renewable encrgy wssociation
or body

Section 75 be amended by
nscriing a new paraggal) (h)
immediately afiel paragiaph
()
) Direcior-General of the
Water Management
Authority o1 Ins  or he
_representative”

LJUSTICE ORG . |

Section 76 be deleted  and
substituted i new clause |y

76. AN un-extiacted
geothermal resources
o i any land shall vewt
the  National  Goyernmoent
and shall he adnunistered on
behalf of the people of Kenva”

unden

AR ASSOCH Uk

By deletng clavse 76 and
substrtating hercior vl (e
following new ¢ hagse-

76 "Alun-extiaeted

(a)  ecothermaul
under o inany land, and
(b)) wand and hydio 1esour ees J

LOSOCces

Shall sest e the ‘\‘.Illl)l)”l{
(.‘()ﬁ\mnmvnl” 7 7 i

Secion 78 be amendad m

subclanse (0 by deletie e

KPSy

Seetion 7 b
amended by
deletmn
subchause (3) and
substituting 11
with

AR RIS
Renew:hie
lnergs
Resource
ANdvisory
Committee shall
Coopt al ldeass
two nmembers
with  expeiienece
on enes gy
matieos fTom the
Private
and  nominated
by the  mos
representative
Seetn

[ he

Seetan

Private

hody in Kenya"

None

None

None

NISPS A
Sechion 718 e
BN

amcnded

J of RE mbanldin e o e
IO ~ecta

Fhe provisions aie relaed o
renewable cneiroy e ool

turbine 18 100 oenciat

l

!

!
Inview of the funciions sa
autander S 7y (D), 1t wauld
be prudent 1o eapeaned th
composihon of the
comenttec o indclude Provae
Seclor representation o
refteci
Prvate Sector on issues {ibe
eslablishimg the -
allocation  of
ety resonred

the vore  of ine

criterss tar

renevab

The melusion ol the l)(.‘
water manageinent lellll()lll}‘ (
a5 @ member of e
commiltee iy 1o align the
wiler  aesowees rcgnla(m,

|

under the water Act with the
objectives of the Comnntice

Wind and hiydio 1esonn ces
should be nctuded o iths
Calevnry

. |
i
|

| |
| |
|

Fihe  ooe sed o penod
' provided fon by the
i
l

Authonty o die g well aeeds |
0 be extended becase 1 g :

0



79

80

Cabinet Seeretan
grant a geothern
resouvcees license

Rights under license

Yo
1al

the

appearing

words Mone  year {rom

T,
issue

date  of
immediately
"period ol
therelor

year”

the  word
substitule

than

alfter
"

and

“not less one

deleting
subclause () and

therelore
substituting it
with ihe
following, new
subclause
"An o Authority

granted  under
this section shall
not he
transferable,

and shail be in
force for 2
period  of two
vears, but may
be renewed for
such  period  of
time  f{ron:  {he

yiry
from

date  of
thercof or
the expiration of

any renewal”,

not suflicient yet it
stgnificant invest

inen

{1vo

!

it s

therefore substituting it with
the following new subclause

(2) "Where any bhy-product
obtained in the production of
geothermal resourees may be
reclaimed for further use or

sale and is a mineral within

on cither a small s

large scale basis and make
an application as required in

the Mining Act, 201
licensee,  however,
only have the first o

acting (he mineral once

ALK ASSOQCIATIS None In cnergy  projects,
praclice to have investors
Scction 78 be amended in join into a project as soon as
subclause  (4) by insert the it is seen to be feasible. The
words  “except  avith o the amendment  will  cohance
express  approval ol the case of doing business.
Commission” immediately
alter  the  words be
KEPSA There is need for a clearer
and  claborate  mechaiism
Section 79 be amended by | None that informs decision-making
deleting - subclause (1) and by the Cabincl Sceretary on
therefore  substituting it with the grant of a geothermal
the following new subclause resource licence. S, 78 (1)
“The  Cabinet Scerclary has vested exclusive power
may, - om o ieceiving o on the Cabinet Sccretary to
application for the extraction make a determination
of geothermal vesources in without reference Lo any
vespeet of any land, and in advisory or 0\’l:l'Sigh[()I'gill]l
consultation with the
Renewable Bnergy Resource
Advisory Committee” . - ) B
ALICASSOCIATIES [t is unclear  how the
competitive issuc of licenses
No proposcd amendments will be undertaken by the
Cabinet  Sccretary.  The
scetion  should  provide
ouidelines  on how  this
- - . process will be meted oul. B
A&IKCASS0C None The vight should be subject
to the land Act, the Land
Section 80 be  amended in Registration Acl; the
subclause (1) by inserting the Communily Land Act; and
words “avithin the conlines of the Land Control Act.
this Act and other relevant
lws”  tmmediately alter the
words "those operations” | I
NATURAL JUSTICE ORG None The Bill should state that the | Natural
holder of the  Geothermal | lustice
Section 80 be amended by Resource  License  should
deleting  subclause  (2)  and apply to extract the mineral

cale or

6. The
should
ytion ol




mearmng of  the  aw [

mining, the

licensee shall extract and sel

the nineral and shall apply

for a nunmg license or pet it

| under the 1elevany Mining et

wahine thiee  month of

discovering and extracting the

resotrce, this application and

sale shall  be  done  in

accordance with tlhe

provisions of other wrten

{ny”

, Uthe

GOVCIning

|
|
|
?

Section 88 be  amended by
deleting sublause (2)

1e80UT Cey fon cerlain

purposes

ol the Act | KEbsa

Renewable nerey

Sectinn 90 be amended by
mserting anew clause-

"0 (A) There s established g
renewable  eacigy  auction
system with - the  objective
of-

(n) helter
now e
acquisition,

(M) promoting

planning {or
capacity

transparency i the
acquisition of
venewable  encrgy

/A B ) o L
\m.lll\ u\ l\ \.yM) i&l'l_v;f{
Section 81 be ammended by
deletne subclause (1) and
subslitute therefor the
following new subclause(1)-
(1) "I'he licensee shall pay a
royally on the value at (he
welliead of the geothermat
resouarces extracted as
prescubed by tie Cabinet
Secretary iy consuliation
wxlhﬁ(_hvﬁumlmmmn N S
KEPSA KEPSA
Section 81 be amended | Seclion Sb be
subcluase (3) Iy mserting the | amended n
words e consultation with | subeludse (3) b
the Renewable Euergy | msciting the
Resouree Advisory | wouds in
Commitiee™ mmediately after | consultation
the words “Cabinet Seeretary | owith the
may’ Renewable
nergy
Resouree
Advisory
Committee”
immediately after
the words
“Cabines
7777777777 - Hc(‘l_cl:_nl_lgu‘\"i*
Charges |).1 able o l\,l\ AS S()( 1A None
exteaction  of  geothermal

.
recerve  Lhe \{wnw‘
|
1
‘ Iieense o Pernut and should

| ey

pay tovalties moaccoidancs
witli the Mimna Act

' |
| |
| |
[
.

‘ fhis o inoorder to allow
el on the

[

‘l ol vovalty ‘
|

( ’

| Al i\

paymenly

4
I
A
ihe pmvu suamul W e
Cabwet  Sceretary  under
seclion 81 (3) o wane
suspend o reduce the 1oy ally
for any heence™ 1s open
abuse and could ercate undue
conflict over the payment of
toyilties

- ——

[Cs unclear why there easty
fevies/  1entals to  the
government as  owell as
rovaltics  Imposing  many
charges will hindes
Investiment The government
should cithet Inmpose
royalties uader section 84 of
the Bl or charges under s
section but not 1o both

] Seetion 90 of Fihe el should

)' deal with sencwable cnuray
Feed v Tandl and  the
Auction syslem

Resudations on - Renewable

—_— —-——l

Fnerev Auction System
(RIAS) are under
development by the Mo,

and are awatine Cabinet
Seeretay s approval ol
Projects laeer than 10 MW

REAS allovws fon
compettive Iidding that
alfows dor price discovery

il teductiony and s the



9i Regulation for  feed-in-tar (T
system

92 Regulations under Renewable
Encrgy Feed-in-Tari(l System
(2) Regulations may be made
under this section {or the
following purposes—-
(a) prescribing any forms that
may be required  for  the
purposes ol this Act;
(b)  preseribing  conditions
upon or subject to which
authoritics and licences may
be applied for, granted or
renewed;
(c) providing for the keeping
of records and the furnishing
of information and returns by
persons  authovized by or
under Lhis Act, and
preseribing the nature of the
records, information,  and
returns and the form, manner
and time in which they shall
be kept or furnished:
(d) prescribing  matlers  in
respect ol which (ees, rents
and royaltics are o be payable
under this Act and the amount
of fecs and rents, and persons
liable to pay
thems, oo

92 Regulations on

renewable encrgy

capacitics;
(v) ensuring  cfficient

aeographical

distribution of

rencwable
projects; and
(d)y inspiring

energy

investor

confidence and
achieving price
discovery and
reduction for

renewable  energy
lechnologies."”
WAL JUSTICH

Section 91 be anmmended by
deleting  subclause (1) and
substitute thevefor the
following new subclause(1)-

"(HThe Cabinet  Seerctary
shall within once year after
commencement of the Act
and may upon
recommendation of  the
Commission, male

regulations necessary for the
administration and
implementation of the feed-

Cin-tarilf system"

NATURAL JUSTICE |

“preseribing  the  type  of
information available to the
public under the Access to
Information Act, 2016 and
the procedure for ensuring

public participation in  the
decision to grant B

Geothermal Resouree

License.”

Insert  the  following

new paragraph-
(s)administration  and
implementation of the
renewable energy
auction system which
may include-

(i) volume  of

Nonc

There should be provision a

current  mternational  best

practice,

The Bill should contain a
definite time period within
which the Cabinet Secretars
shall make
recommendations. Suggested
period should be one year
after commencement ol the
Act. This  will  promole
certainty in legislation and
assistall actors (o make
proper decisions.

sub-clause under Clause 92
providing for the Cabinel
Sceretary to make
regulations  concerning  the
dissemination ol information
and public participation with
regards Lo Geothermal
Energy Resources.

Section 92(2) (a) to

(1) does not
adequately
distinguish  belween

the IFI'l" and Auction
system. There needs
o be  substantive

provision in ihe

Natural
Justice

| KEPSA




/
,

|
|
|
/ 03

_the Commission;

| Transfer

Requirements of

licence for petroicum
business.

(5) (1) A person who !
wishes o

(a) undertake 1efining,

tmpottation.  expotl.
bulk storage or |
transportation ol

petioleum  crude o
products must have a
valid licenee issucd by
(2) A person who
wishes to carry oul the

supply of  petroteum
products by mcans of
a relail  dispensing
station, or of  gas
through a centrahised
reticulation sysici,
must have a licence
issued by the County
Government:

P that  any
retail dispensing
station O gas
reticulation system

complics with section
06 on constiuction
permiLs and are f
operated moaccordance i
with National |
euidelmes  published
by Conmnussion.

of a licence

auctions |
ualification ;
requircments o f
be mel by bids

n renewable (
!
|

cneruy
auchions
(nnauction
procedure: }
(tvwinner (
selection ‘
[HOCTSS. )
(v) scller labiliies |
{(vi)licquency of
auctions, and
(vir) patticipating
technologies,
Dchmlmn ol the word
“bull”

Delele subclause (2)
and substitute therefore
with the following new
subclause-

(2) A paison who
wishes to carry oul the
supply ol petioleum
products by means of a
retai dispensing
station,  or  of 0as
through a centialised
reticulation syslem
must  comply  with
scetion 06 of this Act™ |

(nsert a new subelause

!
i
|
.
|
I

|
R

i

L Slatui o the

renewable

duclion

|

cotablshment of Ihv)
chergy !

sveieme s |
pmpmul o secton

97

The  word  “bulk
storage of petioleum
needs (o be defined
and  quantficd 1o
avoid ambrouiy

A person who carrics

on the above activity
alrcady icquires  ihe
licensing  authority’s
approval under
scetion 16 of the Bill
‘The proposed licence

secems (o be g
duplication of |
permits/ overlap (
roles, This will
nerease  invesunents
Cosls f

{There is need (o have ALK

!
Pl

A&K

A&R




or permit

(1Y A licensee  shall
not transler or
otherwise divest  any
rights, — powers — or

obligations conferred
or imposed upon the
licensee by the licence
or permit without the
consent ol the
licensing authority.
(1Y A person engaged
in petroleum business
shall comply with the
applicable

environmental,
and safety laws.

health

(!AY immediately alter

(1)-

(1A) the
provided  for
subscction (1) does not
include the acquisition
ol a minority  stake
below twenty per cent
ol the voting sccuritics
ol licence  held
solely for the purpose
_ol passive investiment.
A person engaged in
petroleum business
shall comply with the
applicable
environmental, health
and health and safety
taws and shall malke
an cuvironmenial
deposit bond as
provided for in
Section 28  of  the
Environmental
Management and Co-
ordination Act, 1999

cll

(Q)T] the event of a |

fire, cxplosion, ol
spill, injury or fatality
occurring in the course

of operating a
petroleum logistics

facility, transportation
or sale of petroleum,
cither by accident or
through  negligence,
the operator or person
transporting or selling
the  petroleum  shall
forthwith clean up the

polluted or damaged
environment, at the
operator’s own
expense, to the
satisfaction  of  the

licensing authority and
any  other  relevant
authority:

Provided  that  any
person engaged in the
storage, transportation
or sale ol petroleum
and petrolewm
products shall have an
oil clean-up plan in

ccompliance  with the

(2) In the cvent of a
fire,  explosion, ol
spill, injury or fatality
occurring in the course
of operating a
petroleum logistics
facility, transportation
or sale of petroleum,
cither by accident or
through negligence, the
operator — or  person
transporting of" sclling

the  petroleum  shall
forthwith clean up the
polluted or damaged
environment, at  the
operator’s own
expense, to the
satisfaction  of  the

licensing authority, the
national body in charge

of  cnvironmental
management and any
other relevant

authority.

transfer
under

The

specific  thresholds
for a change  of
control.  Withoul

specific  threshold it
would not be possible
for fegal practitioners
to determine whether
a transter ot 30 % or
40% would
contribute to 4
change of control.

Operators should
contribute to an
environmental

deposit  bond  as
established  in the

Environmental
Management and Co-
ordination Act, 1999,

amendment
secks o include
NEMA as one of the
authorities that
certifies  compliance.
NEMA is the
authority in charge of
ensuring compliance
with  environmental
lcgislation as well as
the body stalfed with
relevant experts.




121

|
|
«

_—

Natwonal — O1l
Policy. ielevant

civonmental  health
and safety regutations
o1 euidelines

Spill

Coulraveniions by
petroleum eavrying
ships

(3) A puson who.

while withink Kenya's
Laclusive  Bconomic
Zone and Orter
Confineilal Shelf,
discharges or allows (o
eseape into the

(a) petioleum o1 water

mixced with petroleum;

(b) water from bilges
or lanks;

() water used  for
(lushing  pipes  and
connections; ot

(d) sand  used (o
absorb petroleum,
commits  an  oflence
and shall on
conviclion, be liable (o
a line of not less than
ten million  shillings,
or o a
mmprisonment of  not
less than five years, or
to both such fine and
mprisonment and  be
responsible, at his or
her own o cost, for
cleaning the waler and
restormg it (o ils
original status

21.Without  limiting
the  generality  of
seetion 236, the
Cabinet secretary
may, on the
recommendation ol

the Commussion, make

regulations

B
|

defining the kmd
of pclcolwm to which
the segulations  shall
apphy,and  dividing
petioleam into Llaxsm

fcrm  of

!

LS a hea stibciause
(;)/\)'

“The government or a
televant  agency  shall

as is rcasonably
practicable testore (he
envoonment o s
former  condinon and
such  costs  shall  be

tecovetable  from the
OwWner o

ship”

nseit

Preseribing the ivpe
o1 information
avaiiable to the public
under (he Aceess 1o
iormation Act, 2016
and the proceduie o

ensuring publie
participation in  ihe
deeision in the

PDovwnstream
Petrolenin Seclos.

master  of

A clanse

should  he
meluded  that allows
the  voveimmenr (o
clean the water and
later recover the ¢osls

from the owner al

master o ship g the

ol fatdure by the
undertake

cvent
owier o
the clean up

Provide o e

Cabinet Sceretay (o

z‘

mahe revnlations
concermy, the
dissemination ol
imlormation and
public  paticipation
with reoards o

Downsticam
Petroleum

AKX ‘\

Natural
Tustice

6




or - calegories  and
making different
provisions with regard
o such classes or
calegories;

(b) providing for the <f
importation, rehining,
exportlation,  landing,
loading, shipping,
transportation, storage,
wholesale and retail of
petroleum and
prescribing  a  system
ol licensing for the
purposes aforesaid, the
manner in - which
application  for —any
such licence shall be
made, the conditions
ol licenee, the
authorities which may
orant such licences,
the fees which may be
charged and any other
matters incidental
thereto;

g, reviewing
and adjusting  tarifTs
and charges for
common user storage
facilities and refining
of petroleum;.......

(c) sectling

126 (1) The Commission Natural
shall, in granting or Justice
rejecting an

application for a
licence or permit, take Inserting the words-
into consideration—— ‘ v
Clause 126 (1) (a):

including whether the

To expand the scope

(a) the impact of the on the factors to be

wdertaking S o o considered in
und‘cxldl\mg,l onl the affected community is O
so(,ml,. (ﬁl ll};ld ' l01 5 marginalized reviewing an
recreational hile of the community” application.

3 1 /" . . .
R ALY immediately after the

word “ community”

() cconomic and | Insert the words-
linancial  benefits O clayse 126 ((0:
the country or arca of “including Hie
supply , of the nicrocconginic
undertaking; impact to the locality”
immediately after  the
words “ undertaking”




Register  of
and permits
F33(1) Ihe
Commission shall
keep aregister. in such

form  as 1t mav
determine ol all
licenses  and pernuts
oranted and  shall

record  therem, imn
respect ol each ficence
OF peimit

(a) the  particulars
required under
scctions 124 and 128:

(b) particulars of any
duplicate issued or any
amendment o (he
licence or permul made
under sections 125 and

i1531;

(¢) particulars of any
suspension 0l
revocation ol the
licence  or  permit
under section 130 and
136; and

(d) such other
parbiculars as may be
prescribed

Compliance with
environmental,
health and  safety

Iaws

(2) In the cvent of a
fire, explosion. injury
or latality occurring in
the course ol operating
a facility for cnergy
production using coal.
cither by accrdent or
through — negligence.
the operator ol the
lacility shatl Torthwith
clean up the polluted
or damagcd
envitoniment,  at - the

opcrator’s SANY
CXpCnse, to the
satisfaction of

Comnmussion

heenees

CCTause 133

aneviio

(1) The
Commission shall
mattant o revisicr of
icense and permits of
fricenses on sts website

|

(2) In the event of a
lirc, explosion.  oil

spill, injury ov latality
oceuiring in the couise
of operating a
petrofeum logistics
lacility, Gransportation
or sale ol petiolcum,
cither by accident or
through ncgligence, the
operator ot person
transpoiting of sclling
the  petoleum
forthwih clean up the
polluted or  damaged

operalor’s
CAPENSe, 1o the

-

satisfaction  of  the
licensing anfhority
and fhe National body

¢

in chavee ol

shall |

covitonmen(.  ai (he |
own |

R amendmeni

|

seehs 1o align the 1l

W the  Access Lo
miotmation Act.?20) 1o

mscction 3 (3) (¢) ,

|
| !
] 1
| 1
| |
| 4
|
| |
| |
|
|
1
j
|
The amendment
sceke (o task the
operator to clean up

(o the satisfaction of |
the licensing
authority, the
National
Environment
Management Agency
cstablished  in the
Fnvironmental
NManagement and Co-
ordination Acl, 1999
and any othel
relevant suthority.,

[ vital that NEENTA
s cluded as it s ihe
authonty in charge ol y
enstitimg compliance |
with environmental |
| learslation as well 215;
(he hody stalted with

Naturol

HERSHNY

Naluial

justice

[




environmental F relevant experts. J
manggement, Ffurther the
1 precautionary
principle and polluter
pays principle  shall
r be applied in  the
cvent ol pollution
regardless ol whether
I e - B ~|ornotitisaccidental. }
144 Regulations  for wuse The proposcd | Natural
of coal for ecunergy | (e) environmental, amendment sccks to| Justice
production health and  safety involve other
144 (1)  Without | standards —associated stakeholders i the
limiting the generality | With  the  handling, making of regulations
of scction 236, the | transportation, slorage relating to the use of
Cabinet Secretary | and use ol coal in coal for energy
may, on the ion with the production.
recommendation of
the Commission, make It also seeks to
regulations for the use Managemen \gency. introduce the aspect
of coal for Cnergy | the Ministry of Health of public
production relating and the Council of participation ,access
to— Governors to information and
“(¢)  environmental, | (h) development and citizen participation
health  and  safety | coordination  of  a in the use of coal for
standards  associated | National coal pollution energy production.
with  the  handling, | response plan including
storage and use  of | jmeasures o prevent
coal; coal pollution and a
(h) development and | mechanism for
coordination  of  a | compensation in the
National coal pollution | event of coal pollution
response plan | in_conjunction with the
including measures to i
prevent coal pollution ironmental
and a mechanism for Tr;m;n[/\g@_nw
compensation in  the al Council_of
event of  a coal '(-;ng " -
pollution; inserfion
(m) public participation
and access Lo
information regarding
coal extraction and the
usage ol coal for
energy production
(n) Citizen
participation in
monitoring and
o\ Jenforcement R A
144 Insertion of a new | “(2) The Governmen(’s There is a need (o KISPSA
subclause (2) share  of  procceds ring  fence  revenue
Sharing of  proceeds rzliscd‘ . ["I'OH']‘ the from coal (and other
from  exploitation  of exploitation ol coal natural resources)
1 resources  shall — be ~{from  the  overall




KA

156

L (3) The contents of the ’”‘7“' contents ol the

|
coal resoutee depostied nea national
SOVCICION wealth
fund

Offence  velating o By deletime the word

carrying out | “undertaking” and
ananthorized activigy substituting theretor
146, A person who | e words™
caries oul any | distribution

clectneity undertahing | genervation”

without — a  heenee

commits an  oilence

and shall. on

conviclion, be liable o
a [ine of not less than
onc million shillings,
or o a tom of
mmprisomment not less
than onc year o1 (o
both such fine and
imprisonment

Iractors {o be | By deleting the words
considered in an | “after the Commission
application. confirms to the

(2) The Commussion | @pplicant, i writing,
shall process all that the Zl[)])“CEl[iOH 1S

applications  for o | complete” and
licence within  sixty | substituling  there(or
days afler the | the  following  words

Commission conlinmns “during which period
o the applicant. in | (pe Commission shall

[

\
|
|
I
|
|

1
|
H
|

;

writing, that lh}' confirm {0 the
application | applicant, in svriting,
complele that the application is

complete”

Keeping  of register | Delele subelause (3)
of licences and | and substitute (herelor
approvals. the loflowing clause-

|
|

1

i

|

l
;
|

funds  held by the
Natronal Freasun
Fhis avill ensure ihat
such funds can be
managed mote
clliciently fon
postettiy and not used
m fnancing recurient
cevpendituee
This provides clarity
on the meaning and
mient of S 146 withy
rcoard o distrtbution
of gencraled
clectriciny

itos Hcccsszn'y {o
provide and clarify
that 60 days is the
maximunm period
within which,  an
application  must  be
processed which

mchudes confirmation !

o an applicant
whether or not the
application s in
order Having the 60
days  period  begn

ranning alles
confumation that the
application 1S

complete creates the
tshof apphcations

bemg  delaved  an
account ol
admimistiative

inaclion in the

absence ol a clem
time trame
[his is m line with
developments 1
mformation

technology:.

I

KEPsA

TIPS A




161

B 7Hy(l.lf(rclu_‘jt:i.:ic‘ '

register shall be
available for
mspection by the
public, during  such
hours and subject to
the payment ol such
fce as  may  Dbe
prescribed by the
Commission.

Commission o enter,
inspect and
investigate,

(1) The Commission
or any person
authorized by  the
Commission in writing
may-—

generation

(2) The Commission

shall  before issuing
any hydro-clectric
power generation

licence have particular
regard to, whether or
not in its opinion-—-
Direction to operate
a generating plant

(2) FFor the purposes of

this section, the
expression
“extraordinary
circumstances” means
circumstances —arising,
out of threat (o
sceurity of the state,
public order or a
natural calamity  or
such other
circumstances —arising,
in the public interest.

_R(E—«inxclty sales levy

The Cabinet Secretary

may imposc a levy of

up to five percent on
all clectricity
consumed n the
country, the proceeds
of which shall go into

[ the Rural

Powers of the

register shall be made
available for inspection
by the public through
the official website of
the Commission.

[nsert  subclause  (3)
(A)-

e Commission  shall
produce  the license
with a  seven day
wrillen notice  on any
pending inspection

Insert a new subclause

)
(A) the Commission in
making any decision
on hydro-clectric
generation, he or she
shall be in consultation
with the agency
responsible for water.

Delete subclause (2)

Amend the clause by
deleting  the  word
“Iimpose” and
substitute therefor the
words * may prescribe
regulations imposing

proposec notice
requirement be
waived.

This is reduce
conflict in  decision
making between

Investors in the

governments

Only when the
Commission

reasonable suspects a
breach of the license
conditions. Laws and
regulations  can  this

governmental bodices. ,‘
1
l

power  sector  are
likely to view this
provision as
amounting  toan

arbitrary right for the
government to curtail
the  production  of
their plants and it is
likely that they will
scek to have this risk

mitigated through
contractual

mechanisms in the
relevant — agreements
with off/takes and or

A &K

A &K

TA&K




15

! Flectitfication
Programme  Fund, sct
up unclel
sectionisrion!

} Relerence source siol
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(b) carry oul a survey

of the land for the
purposes ol paragraph
(a);

shall secck the prior
consent of the owner
of such land, which
consent shall not be
unreasonably
withheld:

Provided that where
the owner cannot be
traced, the applicant
shall give filleen days’
notice, by  public
advertisement, in  at
least (wo newspapers
of nationwide
circulation.

shall seek the prior and
inforined conseni of the
ovwner  of suck land,
which consent shall not
he unreasonably
withheld

Provided  that  where
the owner cannol  be
iraced, the applicant
shall — given  fifteen
days’ notice, by public
advertisement, in o al
least (wo  newspapers
of natiomvyide
circulation, an
announcement _in_d
radio_station of local
coverage for a period
of __iwo  successive
weeks _and «a nolice in
the Kenya Gazelle

(3) Where the owner
of the land cannot be
traced the applicant
shall give thirty days’
notice prior to the
development of energy
infrastructure  on  the
land by way of public
advertisement in  at
least two newspapers

ol nationwide
circulation:

Provided that no
development shall
commence unless the
amount of

compensation payable,
if any as determined
by the relevant
government  agency
responsible  for  the

management of  that
land, has been
deposited into a

special  compensation
fund held by the said
agency.

NATURAL JUSTICE

Where the owner of the
land cannot be traced
the applicant shall give
thirty days' notice prior
to the development of
energy  infrastructure
on the land by way of
public advertisement in
al least o
newspapers of
natiomvide circulation
an_anno went in_a
radio station of local
coverage for _a period
of __lwo  successive
weeks and _a notice in
the Kenva Gazelle

Provided that no

development shall
commence unless the
amount of

compensation payable,
il any as determined by
the  National  Land
Commission in
conjunction with _a
representative ol the
Governor — of  the
relevant  County, has
been deposited into a
special — compensation
fund held by the said
agency.

The amendment

sceks  to  task

National Land

Commission
consultation with

representative of the

Governor — of

reievant County, with

receiving
compensation

cnvisaged under

section 201 (3)
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conscrvalion and
management of energy

resource or is suitable

for the promotion of

cnerey  development
projects, by order
published in the

Gazette, declare such
arca as an - cnergy
resource arca.

(2) The Cabinet
Sceretary  shall, prior
to the
any arca as an encrgy

resource  area  under
sub-scction (1,
consult  with the
County  Government
which  the  Cabinet
Secretary considers
necessary or

appropriate to consult

in the declaration of

such arca as an cnergy
resource arca.

declaration of

conscrvation and
management ol eneryy

resource or is suilable

for the promotion of

energy development

projects, by order
published in ihe
Glazette, declare  such
area as oan o energy

resource aread.

NATURE KENYA

(2) The Cabinel
Secretary shall, prior to
the declaration ol any
area as o an o cnergy
resource  arca  under
sub-scction (1), consull
with  the  relevant
County Government,
local communities any
other relevant ageney
appropriate to consult
in the declaration of
such area as  an
CHErgY resource arca.

“Without
limiting

(c)

transfer;

and

P
(c)
scrvices;

services;

the

generality of
subsection
(3), the local
content plan

shall include
sub-plans on
the
following—
(@)
cmployment
and training;
(b) research
and

development,
technology

(Hindustrial
attachment

apprenticeshi
legal

(1) linancial

Before declaring an
area an energy
resource area, there is
need to consult other

stakeholders other
than  the  counly
governments.  Public
participation  should
be increased under

these  circumstances
due to the impact of
the projects
anticipated.
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mlrastructure:

(8) decommissioning
of cnergy
infrastructure; and

(h) energy clticicney
and conservation.

Deals with
Miscellaneous

provisions

MIN. NO. 136/2018:

There being no Other Business, the
One O'cdock in the evening.

Isert a new paragraph
o read as-
(i) applied research,
technology

development and
innovation allicd o
energy sector
including technology
needs assessment,

deployment and
scaling up.

Insertion of a clause to

read as;

The Cabinet Sccretary
in consultation with the
Commission and the
Commission on
Administrative  Justice
shall cause the
following  regulations
and guidelines to be
published:

(a) the manner in
which information can
be accessed from the
Commission;

(b) the method  of

public  consultations;
and

(¢) a gricvance redress
process to the

Commission.

ADJOURNMENT

The

I'his amendment
sceks (o take  into
account salient arcas
that have been el
oul of the
Consolidated  Energy
fund

secks  to provide
directions o public
participation, how to
access mformation
and which
information should be
availed to the public.
This is vital as it will
confribute  to  the
inclusion of  the
National  Value of
public  participation
envisioned in Article
[0 and the Right to
Access  Information
(Article 35).
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amendment
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MINUTES OF THE 38" SITTING OF THE COMMITTEE ON
ENERGY HELD DURING THE PUBLIC HEARING ON ER Y BILL, 2017 AND
PETROLEUM (EXPLORATION, DEVELOPMENT AND PRODUCTION) BILL, 2017 IN
MATHIOYA ON FRIDAY 177 MARCH, 2018 AT 2.30PM

DEPARTMENTAL

MEMBERS PRESENT

The Hon. David Gilkaria, M.P. : Chairperson
The Hon. Walter Owino, MP

The Hon. Amina Gedow Hassan, M.P

The Hon. Elsie Muhanda, MP

The Hon. Clement Muturi Kigano, M.P.

SR

U N W

ABSENT WITH APOLOGY

The Hon. (Dr.) Robert Pukose, Mi.P. - Vice Chairperson
The Hon. Cecily Mbarire, M.P.

The Hon. Gitau Faith Wairimu, M.P.

. The Hon. Julius Musili Mawathe, MP

The Hon. Elisha Odhiambo, MP

The Hon. Ekomwa Lomenen James, M.P.
The Hon. Mohammed Ali Lokiro, MP

8. The Hon. Tindi Nicholas Mwale, MP

9. The Hon. Vincent Musyoka Musau, M.P.

10. The Hon. Ken Chonga, MP

11. The Hon. Joseph Wathigo Manje, M.P.

12. The Hon. Lemanken Aramat, M.P.

13. The Hon. Abdikhaim Osman Mohamed, M.P
14. The Hon. Oscar Sudi, Kipchumba, M.P.

v N Wi~

N

INATTENDANCE: MEMBERS  OF  THE  PUBLIC IN  MATHIOYA
CONSTITUENCY,
(Attached herein the signed attendance sheets of the names of the persons present).

IN ATTENDANCE: NATIONAL ASSEMBLY

1. Mur. Douglas Katho - Clerk Assistant 1l

2. Mr. bugene Apaa - Research Officer

3. Mr. Abdulnasir Yusuf Moge - Fiscal Analyst

4. Mr. Onesmas Kiragu - Serjeant-At-Arms

MIN. NO. 131/2018: PRELIMINARIES AND INTRODUCTIONS

The sitling’s proceedings commenced with a word of prayer and thereafter the
meeting's agenda was adopted by Members present.

MIN. NO. 132/2018: PUBLIC HEARING ON ENERGY BILL, 2017 AND PETROLEUM
(EXPLORATION, DEVELOPMENT, PRODUCTION) BILL, 2017

The Representatives of the KTDA Zone lll Tea Factories presented a memorandum to
the Committee that listed various issues which include;



i. Wood fuel Sourcing

The committee was informed ihat the faciories are supporting the current ban on
logging in the forest. However, they noted that ban shouid exempt private owned
plantations established to provide fuel for factories. They noted that they have
initiatives for afforestation/re-afforestation programs all-inclusive and that the ban is
bringing factories to a standstill and may soon close. KTDA has also parinered wilh
various organizations to promoie energy saving stoves for household use. They noied
that loggers have caused damage (o power station canals by using them Lo transport
contraband timber from fores(s.

Members noted their concerns and promised to follow up with ihe relevant authorities
(o see if the ban can exempl private owned forest plantations. The committee alsc
encouraged the factories to adopt energy efficiency measures and iry to do away with
wood fuel.

2. Power Distribution

The committee was informed that power distribution should be liberalized which will
allow them to distribute power to local schools, hospitals, farmers & local community.
They noted that currently they are selling the power they are generating to Kenya
power al much lower price thus losing a lol on revenues.

The committee informed them that the current energy Bill 2017 has liberalized power
distribution in the country and thus when ifs adopted they can apply for license 1o
distribute power.

3. Tax and Duty Exemption
The representatives noted that the Government should improve incentives through tax

and duty exemptions on equipment, construction materials and fuel oil.

MIN. NO. 133/2018: ADIOURNMENT

There being no Other Business. (e Chairperson adjourned the meeting at 10mings past
Six O'clock in the evening.

SIGNED...covcvvvnn b
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TION) BILL, 2017 IN

MINUTES OF THE 37™ SITTING OF THE DEPARTH
ENERGY HELD DURING THE PUBLIC HEARINC
PETROLEUM (EXPLORATION, DEVELOPMENT b
MATHIOYA ON FRIDAY 1700 MARCH, 2018 AT 10,30AM

MEMBERS PRESENT

I. The Hon. David Gikaria, M.P. - Chairperson
2. The Hon. Walter Owino, MP

3. The Hon. Amina Gedow Hassan, M.P

. The Hon. Elsie Muhanda, MP

The Hon. Clement Muturi Kigano, M.P.

N

ABSENT WITH APOLOGY

1. The Hon. (Dr.) Robert Pukose, M.P. - Vice Chairperson
2. The Hon. Cecily Mbarire, M.P.

3. The Hon. Gitau Faith Wairimu, M.P.

4. The Hon. Julius Musili Mawathe, MP

5. The Hon. Elisha Odhiambo, MP

6. The Hon. Ekomwa Lomenen James, M.P.

7. The Hon. Mohammed Ali Lokiro, MP

8. The Hon. Tindi Nicholas Mwale, MP

9. The Hon. Vincent Musyoka Musau, M.P.

10. The Hon. Ken Chonga, MP

11. The Hon. Joseph Wathigo Manje, M.P.

12. The Hon. Lemanken Aramat, M.P.

13. The Hon. Abdikhaim Osman Mohamed, M.P
14. The Hon. Oscar Sudi, Kipchumba, M.P.

INATTENDANCE: MEMBERS OF  THE  PUBLIC IN  MATHIOYA
CONSTITUENCY.
(Attached herein the signed attendance sheets of the names of the persons present).

IN ATTENDANCE: NATIONAL ASSEMBLY

1. Mur. Douglas Katho - Clerk Assistant 1l

2. Mur. Eugene Apaa o - Research Officer

3. Mur. Abdulnasir Yusuf Moge - Fiscal Analyst

4. Mr. Onesmas Kiragu - Serjeant-At-Arms

MIN. NO. 128/2018: PRELIMINARIES AND INTRODUCTIONS

The silling’s proceedings commenced with a word of prayer and thereafter the
meeting's agenda was adopted by Members present.

MIN. NO. 129/2018: PUBLIC HEARING ON ENERGY BILL, 2017 AND PETROLEUM
(EXPLORATION, DEVELOPMENT, PRODUC TION) BILL, 2017

a. Presentation by Kenya Tea Development Agency (KTDA) Holdings Lid



Members were informed that K1DA Holdings invested in eight subsicliary companies
which it fully owns so as (6 maximize returns to shareholders. The subsidiary
companies provide specialized services which are integrated with our core services.

KTDA Power Company (KTPC POWER) one of the subsidiary  companies was
incorporated in January 2010, it invests in the energy sector and manages small
hydro-power projects owned by Factory Companies. The pilot was imenti Mini-
hydro Power Plant. The hydro plant is capable of generating MW/ of electricity. oui
of which the factory consumes about 0.5 IVAAVVS

The Vision of KTPC Power is (o be the preferred energy management and
Consultancy Company. s mandaie is (o selt up o spearhead development of
renewable energy starting with small hydro power projecis across the lea growing
regions as a way of addressing the increasing energy costs in the factories

Members were informed that KTPC s reacly 1o commence on aiternative forms of
energy i.e solar for 40% of the factories that have no access (o hydro potential sites.
Members were also taken through operational plants, projects under construction anc
those in the pipeline.

b. Presentation by Metumi Small Hydro Project
The Committee was taken through an overview of the KTDA and small holder Tea sub-
sector in Kenya. They were informed the mandate of KTDA which include to promote
tea production/cultivation among small holders; Develop and maintain tea husbandry:
and Collect, weigh and handle green leaf among other roles. Members were also briefly
taken through the tea industry in Kenya and the global tea business.

Some of the challenges the tea industry was experiencing include:
[ Fluctuating foreign exchange rates & tea prices.

2. Climate change.

3. Rising cost of production - farm inputs, taxes/levies. fuel, labour etc.
4. Decreasing smallholder farm sizes/land policy

5. Multiple levies from counties

6. Political instability in some key markets i.e. Yemen & Russia.
/. Changing consumer tastes & preferences
8. Global over-production and compelition

Members challenged the KTDA members o adopt energy efficiency measures like using
of Boiler pre-heaters which will help to cut down on cost of production.

Later the Committee was taken through a tour of the Metumi Small Hydro projeci
where they were shown various stages involved in power produciion.

MIN. N, 130/2018: ADIOURNMENT

There being no Other Business, the Chairperson adjourned the meeling at 10mins pasi
One O'clock.




MINUTES OF THE 36™ SITTING OF THE DEPARTMENTAL COMMITTEE OM
ENERGY HELD DURING THE PUBLIC | 1 ' . 2017 AND
PETROLEUM (EXPLORATION, DEVELOPMENT A BILL, 2017

ON FRIDAY 16™ MARCH, 2018 AT 2.30PM

MEMBERS PRESENT

[. The Hon. David Gikaria, M.P. - Chairperson
2. The Hon. Walter Owino, MP

3. The Hon. Amina Gedow Hassan, M.P

4. The Hon. Elsie Muhanda, MP

The Hon. Clement Muturi Kigano, M.P.

wn

ABSENT WITH APOLOGY

1. The Hon. (Dr.) Robert Pukose, M.P. - Vice Chairperson
2. The Hon. Cecily Mbarire, M.P.
3. The Hon. Gitau Faith Wairimu, M.P.

4. The Hon. Julius Musili Mawathe, MP

5. The Hon. Elisha Odhiambo, MP

6. The Hon. Ekomwa Lomenen James, M.P.
7. The Hon. Mohammed Ali Lokiro, MP

8. The Hon. Tindi Nicholas Mwale, MP

9. The Hon. Vincent Musyoka Musau, M.P.

10. The Hon. Ken Chonga, MP

11. The Hon. Joseph Wathigo Manje, M.P.

12. The Hon. Lemanken Aramat, M.P.

13. The Hon. Abdikhaim Osman Mohamed, M.P
14. The Hon. Oscar Sudi, Kipchumba, M.P.

IN ATTENDANCE: NATIONAL ASSEMBLY

1. Mr. Benjamin Magut - Lead Clerk

2. Mr. Douglas Katho - Clerk Assistant 11

3. Ms, Brigita Mati - Legal Counsel

4. Mur. Fugene Apaa - Research Officer

5. Mr. Abdulnasir Yusuf Moge - Fiscal Analyst

6. Ms. Sheila Chebotibin - Serjeant-At-Arms

MIN. NO. 125/2018&: PRELIMINARIES AND INTRODUCTIONS

The sitting’s proceedings commenced with a word of prayer and thereafter the
meeling's agenda was adopted by Members present.

MIN. NO. 126/2018: PUBLIC HEARING ON ENERGY BILL, 2017 AND PETROLEUM
(EXPLORATION, DEVELOPMENT, PRODUCTION) BILL, 2017

The Members of Pailiament of Ukambani Region proposed the following
amendments to the FEoergy Bill, 2017:-



. "The local community shave e terms ol rovalties should be mereased from
five pereent to tea percent of the National Government share payable to a

trust fund managcd by a board of trustecs consisting of the clected Teaders

representing the sub-countics.

2. There is need to make provision that prior (o the production ol coal, land
adjudication  should  be  undertaken in - terms ol determining  and
authenticating ownership of land through issuance of tde deeds to the
members of the local communitics.

There is also need 1o amend the Bill 1o make provision for compensation of

LI

land acquired for purposes ot producing coal. 'I'he process of compensating
the owners of land should however be undertaken once negotiations with
the local communities have been done and concluded. There s also need to
take into account the cultural values of the local communitics in determining
the amount of compensation to be given to the owners of land proposcd 1o
be displaced.

4. The Bill should also be amended 1o requite the Government and
licensees/investors 1o undertake corporate social responsibilities projects
including supply of water in arcas where the coal is being produced.

5. The Bill should also be amended to include that prior (o a license of
production ol coal being granted (o a person, the FEnvironmental Impact
Assessment must be undertaken.

6. The Bill should also be amended to provide that the Coal production plant
should be located in the Coal Basin,

7. There is also need to amend the Bill on the provisions for local content
requirements  so as to provide that the local content requirements should
not be less than seventy percent. urther the amendment should provide
that employment ac all levels in a company or institution involved in the
production of coal shall be given first to the local people where the coal

resource is being produced.
MIN. NG, 127/2018: ADJOURNMENT

There being no Other Business, fhe Chairperson adjourned he meeting at 10mins pasi
Four O'clock in the evening.

(CHAINPERSON)



MINUTES OF THE 35™ SITTING OF THE DEPARTMENTAL COMMITTEE ON
ENERGY HELD DURING THE PUBLIC HEARING ON ENERGY BILL, 2017 AND
PETROLEUM (EXPLORATION, DEVELOPMENT AND PRODUCTION) BILL, 2017
ON FRIDAY 16™ MARCH, 2018 AT 10.30AM

MEMBERS PRESENT

1. The Hon.
2. The Hon.
3. The Hon.
4. The Hon.

I

5. The Hon.

David Gikaria, M.P.

Walter Owino, MP

Amina Gedow Hassan, M.P
Elsie Muhanda, MP

Clement Muturi Kigano, M.P.

Chairperson

ABSENT WITH APOLOGY

[. The Hon.
2. The Hon.
3. The Hon.
4. The Hon.
5. The Hon.
6. The Hon.
7. The Hon.
8. The Hon.
9. The Hon.
10. The Hon.
11. The Hon.
12. The Hon.
13. The Hon.
14. The Hon.

IN ATTENDANCE:

(Dr.) Robert Pukose, M.P.
Cecily Mbarire, M.P.

Gitau Faith Wairimu, M.P.
Julius Musili Mawathe, MP
Elisha Odhiambo, MP
Ekomwa Lomenen James, M.P.
Mohammed Ali Lokiro, MP
Tindi Nicholas Mwale, MP
Vincent Musyoka Musau, M.P.
Ken Chonga, MP

Joseph Wathigo Manje, M.P.
Lemanken Aramat, M.P.
Abdikhaim Osman Mohamed, M.P
Oscar Sudi, Kipchumba, M.P.

Vice Chairperson

NATIONAL ASSEMBLY

1. Mr. Benjamin Magut Lead Clerk

2. Mur. Douglas Katho Clerk Assistant i
3. Ms. Brigita Mati Legal Counsel

4. Mr. Fugene Apaa Research Officer
5. Mur. Abdulnasir Yusuf Moge Fiscal Analyst

6. Ms. Sheila Chebotibin Serjeant-At-Arms

MIN. NO. 122/2018: PRELIMINARIES AND INTRODUCTIONS

The sitling's proceedings commenced with a word of prayer and thereafter the
meeting’s agenda was adopted by Members present.

MIN. NO. 123/2018: PUBLIC HEARING ON ENERCGY BILL, 2017 AND PETROLEUM
(EXPLORATION, DEVELOPMENT, PRODUCTION) BILL, 2017

The Committee was unable to conduct public hearings on the Energy bill and the
Petroleum (exploration, development and Production) Bill, 2017 in Kitui County due
to heavy rains that made the roads to Mui arca impassable for the delegation.



The Commiltee therefore resolved (o receive submissions from the members of
Parliament from Kitui County for the purposes of consideration during the
compilation of the reports on the two bills before ihe cormmitlec.

MIN. NO. 124/2018: ADIOURNMENT

There being no Other Business, the Chairperson adjourned the meeling at 10mins past
Lleven O'clock in the morning.




MINUTES OF THE 34™ SITTING OF THE DEPARTMENTAL COMMITTEE ON
ENERGY HELD [N COUNTY HALL, PARLIAMENT BIUILDINGS ON THURSDAY 15

MARCH, 2018 AT 3.00PM

MEMBERS PRESENT

L. The Hon. David Gikaria, M.P. Chairperson
2. The Hon. Walter Owino, MP

3. The Hon. Ekomwa Lomenen James, M.P.

4. The Hon. Mohammed Ali Lokiro, MP

5. The Hon. Tindi Nicholas Mwale, MP

6. The Hon. Amina Gedow Hassan, M.P

7. The Hon. Abdikhaim Osman Mohamed, M.P

8. The Hon. Elsie Muhanda, MP

9. The Hon. Vincent Musyoka Musau, M.P.
10. The Hon. Ken Chonga, MP

11, The Hon. Joseph Wathigo Manje, M.P.
12. The Hon. Clement Muturi Kigano, M.P.
13. The Hon. Lemanken Aramat, M.P.

ABSENT WITH APOLOGY

[. The Hon. (Dr.) Robert Pukose, M.P. Vice Chairperson
2. The Hon. Cecily Mbarire, M.P.

3. The Hon. Gitau Faith Wairimu, M.P.

4. The Hon. Julius Musili Mawathe, MP

5. The Hon. Elisha Odhiambo, MP

6. The Hon. Oscar Sudi, Kipchumba, M.P.

IN ATTENDANCE:

1. Mr. James Njoroge Mwangi - Chairman, KEPSA  Energy & Extraciives
Board

2. Mr. Benard Osawa Vice Chair KEPSA Energy & Extractives Board

3. Mr. George Aluru - SOWITEC KENYA MD - KEPSA

4. Mr. Chris Wilson Biogas, KEPSA

5. Mr. Mwenda Nyaga OGCA

6. James Mbote OGCA ~ K

7. Dr. Mbaari Kinya . Biogas /Woodfuel KEPSA

8. Mr. Joseph Momanyi - Manager CEEC, KAM

9. Mr. Jackson Ongubo - Stakeholder Relationship — Total Kenya

10. Mr. Kevin Adundo - PIEA

1. Mr. Geneso Mugo IKEPSA

12. Ms. Brenda Nyambura - IKEPSA

13. Ms. Rehema Mohamed KOGA Secretariat

14. Ms. Evelyne Mwangi KOGA

15. Ms. Soiyanet Naisho KOGA

16. Ms. Pauline Githugu IKEPSA / KEREA

17. Mr. Franklin Juma KOGA /KEPSA

18. Mr. Arnold Mahero KOGA /KEPSA

19. Mur. Brian Muriuki IKOGA /KEPSA

20. Mur. Charles Wanguhu KOGA /KEPSA

MEMBERS OF THE PUBLIC



20 M Muatani Kamau KOGWG
220 Mso Angela Mulsolso Natural Jusiice

23 M Paul Matiku Nature Kenya

24 Ms Serah Munguli Nalure Kenya

25 Mi. Steve 1lela . ANAVY (Conservation alliance of Kenya)
26. Mt James Njemend KEPSA

27 My Ann Kingir ACTS

IN ATTENDANCE: NATEIMAL ASSTIMBLY

L M Benjamim Magui tead Clerk

2. M. Douglas Kalho Clerk Assistant 11

3. My, Brigita Mati tegal Counsel

4. Mr. Fugene Apaa - Rescarch Office

5. Mr. Abdulnasir Yusul Moge trocal Analyst

6 Mes. Shetla Chebotibin - Seryeant-Al-Arms

MIN. NO. 119/2018: PRELIMINARIES AND INTRODUCTIONS

The sitling's proceedings commenced wiih a word of prayer and thereafter the
meeting's agenda was adopted by Menibers present

MIN. NO. 120/2018: PRESENTATION BY THE COUNCIL OF GOVERNORS ON
ENERGY BILL, 2017 AND PETROLEUM (EXPLORATION,
DEVELOPMENT, PRODUCTION) BILL, 2017

The Council of Governors lecl by the Governor Francis Kimemia who chairs the
Energy and Infrastructure Comimiliee made Lheir Submissions which majorly focused
on the concept of consullation between the two levels ol governiment.

The Commiliee was informed of proposed specific amendinents (o the two Bilis
which included: -

a) Petroleum (Exploration, Developmeni and Production) Bill. 2017
o enhancing the functions of (he upstreaim Petroleum Regulatory Authorily by
inserting sub-clause (e) (o clause 15 (0 1ead collect, mainitain upstrean: data,

asses field development plans, verify the recovery cosi of oil and gas clue (o

the parties, audit contractors for cost recovery, imonitor compliance and their

lracle practice to ensure compleiion and fair practice”

o Adding a sub-clause Lo clause 7/ on the local contenl 1o state thal 20% of the
local content (o be sel aude for local communities (o cailer for training.
However the commitice was concernec with the viability with such provision
i the long run il all the tramable inclividuals were tratnec o that specific tocal

communily.,

> The counal of governors also proposed amendments 1o dause 85 (3) onthe
local community share 1o be cquivalent to 10% of the government’s share
and shall be payable (0 g oot funed managed by a board of Luslees by the
County  Governmeni 1 comuliation with local community  and  further

proposed deletion of the provivion capping the revenue allocaled Lo (he
)

~



affected community {o not exceed Ya of the amount allocated 1o the county

in the Financial Year under Consideration,

b) The Energy Bill, 2017
o On clause 75(2) on the composition of the Renewable Energy Resource
Advisory Committee to include sub-clause (h) to read "2 representative

nominated by the Council of Governors”

o On Clause 84 (3) (b) on the share of royalties to local community to be
equivalent to 10% and proposed for the deletion of provision capping it to V4
of the amount allocated to the county in the Financial Year under

Consideration.

MIN. NO, 121/2018: ADJOURNMENT

[here being no Other Business, thefyChairperson adjourned the meeting at 10mins past
Seven O'clock in the evening.

SIGNED
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file

DIMMING, NEW ON

MEMBERS PRESENT

. The Hon. David Gikaria, M.P. Chairperson
2. The Hon. Walter Owino, MP

3. The Hon. Ekomwa Lomenen James, M.P.
The Hon. Mohammed Ali Lokiro, MP

5. The Hon. Tindi Nicholas Mwale, MP

6. The Hon. Amina Gedow Hassan, M.P

/. The Hon. Abdikhaim Osman Mohamed, M.P
8. The Hon. Elsie Muhanda, MP

9. The Hon. Vincent Musyoka Musau, M.P.

10. The Hon. Ken Chonga, MP

1. The Hon. Joseph Wathigo Manje, M.P.

12, The Hon. Clement Muturi Kigano, M.P.

3. The Hon. Lemanken Aramat, M.P.

4,

v U

ABSENT WITH APOLOGY

[. The Hon. (Dr.) Robert Pukose, M.P.

2. The Hon. Cecily Mbarire, M.P.

3. The Hon. Gitau Faith Wairimu, M.P.
4. The Hon. Julius Musili Mawathe, MP
b. The Hon. Elisha Odhiambo, MP

6. The Hon. Oscar Sudi, Kipchumba, M.P,

Vice Chairperson

IN ATTENDANCE: COUNCIL OF GOVERNQRS

*. Francis Kimemia, FGH, CBS -

Governor Nyandarua County and
Chairperson, Energy and Infrastructure,

2. Ms. Fatuma Nyambura Consultant, Adam Smith International

3. Mr. David Wanjohi SPO, Infrastructure and Energy

4. Ms. Kulamo Dullo Ikimire CEC, Lands, Energy, Marsabit County

5. Mr. Sebastian Kyoni CEC- Energy and Infrastructure, Makueni
6. Mr. Patrick Klmeu Energy and Water Machakos County

/. Mur. Jacob M. Ndunda Engineer, Machakos County

8. Mur. Jesse Masai Qirector, Communications

9. Mr. Edmond Lwusa Director, Machakos County

10. Mr. James Kariithi Gititi Director, GPS NGG

1. Ms. Emma Nyabicha Lawyer, Infrastructure and Energy, COG

12. Ms. Mary Njogu Director Liaision, Nyandarua

13. Mr. Peter Kamau Information Officer, Nyandarua County
14. Mr. Ronald Odanga Communication officer, COG

IN ATTENDANCE: NATIONAL ASSEMBLY

1. Mur. Benjamin Magut Lead Clerk

2. Mr. Douglas Katho Clerk Assistant 111

3. Ms. Brigita Mati Legal Counsel



T M bagene Apaa Research Oilice

Do M Abculnasi Yol Moge Frscal Analyst
6. Ms. Sheda Cheboubin Scrjeant AL AT
MIN. NO. T16/2014: PRELIMINARIES AN INTROIDUC TN

The wtting's proceedings commenced with o worl of prayer and (heicalter the
meeling's agenda was adopted by Member s present

MIN. NO. 117/2018: PRESENTATION BY {1HF COUNCIL GF GOVERMNORS ON
ENERGY  BILL, 20017 AND PFTROLEUM (EXPLORATION,

LEVELOPMENT, PROIDUCTION) BILL 2017

The Council of Governors led by the Governor ifrancis Kimenma who chairs the
Encrgy and Infrastructure Committee made (heiy Submissions which majoily focused
on the concept of consuliation between the (wo levels ol government
The Committec was informed of proposed specific amendments (o the (wo Bills wlich
included: -

a) Petroleum (Kxploration, Development and Produetion) Bill, 2017

o enhancing the functions of the upstream Petroleum Regulatory Authority by
mscrting sub -clause (e) to clause 15 10 1cad collect. mainiam upsiream data,
asses ficld development plans, verify the recovery cost of oil and gas due (o
the parties, audit contraclors for cost recovery, momior compliance and their
lrade practice to ensure completion and fair practice”

o Adding a sub-clause to clause 77 on tie local content to state that 20% of the
local content to be set aside Lo local communitics 10 carler for training.
IHowever the committee was concerned with the viability with such provision
in the long run if all the trainable individuals were tramned in that specific

local community

o The council ol governors also proposed amendments to clause 85 (3) on the
local community share (o be equivalent to 1% of the government’s share and
shall be payable to a trust fund managed by a board of trustees by the County
Government i consultation with local communty and further proposed
deletion of the provision capping the evenue alfocated 1o the affected
community to not exceed Y of the amount allocated to the county in the

I'inancial Year under Consideration

h) FThe Enevey Bill, 7017
o On clause 752)  on ihe composttion ol the Renewable Eneigy Resomce
Advisory Commiitee (o include sub clause (h) o cad 2 representative

nomimated by the Council of Governors”

o On Clause 84 (3) (b) on the share of rosaltics 1o local conmnunity o be

cquivalent o 10% and proposed for the deletion ol provision cappme it to Y
)

‘[



ol the amount allocated to the county i the Financial Year uader

| LT

Consideration.

MIN. NO. 118/2018: ADIOURNMENT

There being no Other Business,
two O'clock.

he Chairperson adjourned the meeting at 10rnins (o

SIGNED

DATE




