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CHAIRPERSON'S FOREWORD

This report contains the proceedings of the Departmental Committee on Justice and Legal Aflairs on its
consideration of the Houses of Parliament (Bicameral Relations) Bill (National Assenrbly Bill No. 11 of
2023) which was published on 28'h July 2023.

The Bill was read fbr the first time in the House on Thursday l Tth August 2023 and thereafter committed
to the Departmental Committee on Justice and Legal Alfairs lbr consideration and reporting to the House
pursuant to the provision ol'Standing Order 127.

TheBill seeks to give ellect to Articles 109. I10, ll3, ll4and I I 8 of the Constitution. The Bill also seeks
to foster bicameral relations by prescribing procedures lbr ensuring seamless consideration of the
legislative business of both Houses.

In compliance with Article I l8(b) of the Constitution and Standing Order 127(3), the Committee placed
an advertisement in the print media on Monday 9th October 2023 inviting the public to submil memoranda
by way o1'written statements on the Bill.

In addition, the Committee vide letters Rel-. No. NA/DD('/.\L-AC/202 3/ 108 and NA/DDC/JLAC l2o23ll43
dated 31" October and 22nd November 2023 invitcd key stakeholders to submit views on the Bill and
attend a public participation lbrum on Thursday 9rr'November 2O23 and, Tuesday 28'h November 2023,
respectively. The memoranda were to be receivcd on or before Monday 23'd October 2023 at 5.00 pm
(East Atiican Time). By thc close oi the submission deadline, the Committee had received eight (8)
memoranda.

The COG, CRA, the Judiciary, thc KLRC, the National Treasury and the Olfice ol'the Leader ol the
Minority Party of the National Assembly, the State Department tbr Parliamentary Affairs, MzalendoTrust
and TI gave their views on the Bill *'hich the Committee considered in the preparation of this report.

While considering the Bitl, the Committec observed that the Bill is timely as it seeks to give efl'ect to
Articles 109, ll0, l13, 114 and l18 of the Constitution to promote bicameral relations between the
National Assembly by prescribing procedures lbr ensuring seamless consideration oflegislalive business
of both Houses.

Tbe Committee is graleful to the Oltlces of the Speaker and Clerk of the National Assembly fbr the
logistical and technical support accorded to it during its consideration ofthe Bill. The Commigee further
wishes to thank the COG, CRA, the Judiciary, the KLRC, the National Treasury, the Office of the Leader
of the Minority Party of the National Assembly, Mzalendo Trust and Tl 1br submitting memoranda on the
Bill. Finally, I wish to express my appreciation to the Ilonourable Members of the Committee and the
Committee Secrctariat who made useful contributions towards the preparation and production of this
report.

On behalf of the Departmental Committec on Justice and Legal Affairs and pursuant to the provisions of
Standing Order 199(6), it is my pleasant privilege and honour to present to this l-louse the Report ofthe
Commitlee on its Consideration ol'the Houses of Parliamenl (Bicameral Relations) Bill (National
A;tsembly Bill No. 11 of 2023).

RePort of the Departmental Committ€e on Justice and Legal Affairs on the Consideration of the Houses of Parliament

(Bicameral Relations) Bill (Nationol Assemhly Bill No. 44 of 2023)
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CHAPTER ONE

I PREFACE

l.l Establishment of the Committee

l. The Departmental Committee on Justice and Legal Af tairs is one of twenty departmental committees

of the National Assembly established under Stantling Order 216 whose mandate pursuant to the

Standing Order 216 (5) is as follows:

i. 'fo iwestigale, inquire into, and report on ull matlcrs relaling lo the mon(lale, munagement.

acli|ilics, odminislrolion, operations and esli,ndle.\ of the assigned ministries antl

dep0rlments;

ii. To sttttly lhe progrttmnte and policy objectivas o/'ntinistries antl departments antl lhe

el.fe c t ive ness o.f thc inple mentat ion ;

iii. To, on a quartcrly husis. monilor und reporl on the implenentation ofthc national hutlget

in respacl of its mandate,'

iy. 7'o studl'and rct'icv,all legislcttion referred to it:
't'. To .rtudy, assess and arutly,se lhe relative success of the ministries and daparlments os

measured by lhe results obtainetl as contpared wilh lheir :\1ated objecliyes;

vl. 7'o invesligate and inquire into oll motter-t relating to the assignetl ministries antl

departments os lhey nruy deem neces-\ot.),, and us may be referred to lhem by the House:

I'ii. I'tt vel and reporl on all apytinlments v'here the Constilution or any lav, requirc"- the

Nalional Assembll, to approve, except lhose under Stunding Order 201 (Committec 9n

Appointments):

viii. To examine lrculies, ugrecmenls and conyenlions,.

ix. To ntake reporls and recomnendotion.s to the Hou.se as o/ien as possible, including

re commendat ions of proposed I e gis lot ion :

x. To cottsitler reporls of' (.'ontmissions ond Independant O/fices subnitted to the House

ptu'suunt to lhe profisions of Article 251 o/ the Constitution: and

xi. To exumine on)t questions raised by Members on o nalter u,ilhin its msndale.

Report of th€ Departmental Commiltee on Justice and Legal Affairs on the Consid€ration of the Houses of psrliament

(Bicameral Relalions) Bill (Nalionol Assembly Bilt No. 44 of 2023)
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1.2 Mandate of the Committee

2. In accordance with the Second Schedule of the Standing Orders, the Committee is mandated to

considerl:-

a) The Judiciary;

b) Tribunals;

c) Access to Justice;

d) Public prosecutions;

e) Ethics, Integrity and Anti-conuption;

f) Correclional servicesl

g) Community service orders and witness protection;

h) Constitutional Affairs;

i) Sovereign immunity;

j) Elections including referenda;

k) Human rights;

l) Political parties; and

in) The State Law Office' including insolvency, law reform, public trusteeship, marriages and legal

education

In executing its mandate, the Committee oversights the following Ministries, Departments and

A$encies:

a) State Department of Correctional Services;

b) State Law Office and Department of Justice;

c) The Judiciary;

d) Judicial Service Commission;

e) Office ofthe Director of Public Prosecutions;

0 Ethics and Anti-Com.rption Commission;

g) I Independent Electoral and Boundaries Commission;

h) Commission on Administrative Justice;

i) Office ofthe Registrar of Political Parties;

j) Witness Protection Agency;

k) Kenya National Commission on Human Rights;

I National Assembly Standing Orders.6d Edition.

Report lfthe Departmental Committ€e on Jrsticc and Legal AlTairs or the Consideration ofthe Houses ofParliament

(Bicameral Relations) Bill (National Assembly Bill No. 11 of 2023)
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l) Kenya Law Relorm Commission; and

m) Council of Legal Education.

Report ofthe Departmental Commitlee on Justice snd Legal Alfairs on th€ Consideration ofthe Houses ofparliament
(Bicameral Relstions) Bill (Nolional Assembly Bill No. 11 of 202j)
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1.3 CommitteeMembership

4. The Committee was constituted by the House on 27th October,2022 and comprises the lollowing

Members:

Chairperson
Hon. Murugara George Gitonga, MP

Tharaka Constituency
IIDA Parfv

Vice-Chairperson
Hon. Mutuse Eckomas Mwengi, OGW, MP

Kibwezi West Constituency
MCCP Partv

Members

lon Maalim Farah, MP
Dadaab Constituency
WDM-Kenya

Hon. Francis Kajwang' Tom Joseph, MP
Ruaraka Constituency
ODM Partv

Hon. Junet Mohamed, CBS, MP
Suna East Constituency
ODM Partv

Hon. (Dr.) Otiende Amollo, SC, MP
Rarieda Constituency
ODM Partv

lon. Onyiego Silvanus Osoro, CBS, MP
.Jouth Mugirango Constituency
UDA Par

Hon. Muchira Michael Mwangi, MP
Ol Jorok Constituency
UDA Fartv

Hon. Muriu Wakili Edward, MP
Gatanga Constituency
UDA Partv

Hon. Maina Jane Njeri, MP
Kirinyaga (CWR)
UDA Party

Hon. Gichohi Kaguchia John Philip, MP
Mukurweini Constituency
UDA Pertv

Hon. Mogaka Stephen M, MP
West Mugirango Constituency
Jubilee Partv

Hon. Aden Daud, EBS, MP
Wajir East Constituency
Jubilee Parfv

Hon. Siyad Amina Udgoon, MP
Garissa Township (CWR)
Jubilee Partv

Hon. Makali John Okwisia, MP
Kanduyi Constituency
FORD-Kenva

Reprt #the Departmertrl Committee on Justice aDd Legsl Affairs on the Consideration of the Houses of Prrliement

(Bicemeial Relrtiots) Bill (National Assembly Bill No, 11 of 2023)
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1.4 CorumitteeSecretariat

5. The Committee is well-resourced and facilitated by the following staff:

Mr. Douglas Katho
Clerk Assistant I /Head of Secretariat

Report ofthe Depsrtmentsl Committee on Juslice and Legal Affairs on the Consideratior ofthe Houscs ofparliament
(Bicamcral Relations) Bill (Notional Assembly Bit! No. 11 of 202J)
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Mr. Ronald Walala
Senior Legal Counsel

Ms. Vivienne Ogega

Research Officer III

Ms. Jael Ayiego
Clerk Assistant III

Ms. Mary Kamande
Public Communications Olfi cer

III
Mr. Abdikafar Abdi
Clerk Assistant III

Mr. John Nduaci

Serjeant-At-Arms

Mr. Omar Abdirahim
Fiscal Analyst II

Mr. Calvin Karung'o
Media Relations Ollicer III

Mr. Isaac Nabiswa
Legal Counsel II

Mr. Peter Mutethia
Audio Officer III

Mr. Silas Opanga
Hansard Reporter III



CHAPTERTWO

2 OVERVIEW OF THE HOUSES OF PARLIAMENT (BICAMERAL RELATIONS)

BILL (NATIONAL ASSEMBLY BILL NO.44 OF 2023)

2.1 Background

6. The Bill which is sponsored by the I{on. Samuel Chepkonga, MP, was published on 28'h July

2023 and read for the first time in the House on 1-hursday lTth August 2023. It was thereafier

committed to the Departmental Committee on Justice and Legal Affairs for review and

reporting to the House in line with the provision ofStanding Order 127 (3).

22 Summary of Legal Provisions

7. The Bill primarily seeks to give elfect to Articles 109, ll0, l13, l14 and ll8 of the

Constitution to fbster bicameral relations by prescribing procedures for ensuring seamless

consideration of the legislative business of both Houses of Parliament. lt seeks to provide a

framework to guide the legislative procedures ofa cohesive and efl'ective Parliament by-
(l) Outlining a framework to implement Article I l0(3) olthe Constitution, which has been a

basis for disputes belween the two Houses. It delineates categories of Bills where no

question concerning county governments can arise. such as Bills amending the ('onstitution.

Bills clearty unrelated to county governments, and Appropriation and Finance Bills which

are considered solely by the National Assemblyl

(2) Proposing parameters for the Speakers ol' Parliament to consider when determining

whether a Bill concerns county governments. These parameters include analysing a Bill's

purpose, intent, legal elfect. and objects. In the event the Speakers cannot agree on whether

a Bill concems county governments, the Bill allows fbr the appointment of a person or

body of persons to make recommcndations on the matter;

(3) Encouraging collaboration by permitting co-sponsorship of Bills between Members olthe

National Assembly and the Senate. It also outlines procedures ibr joint proceedings,

mediation, and joint committees of Parliament.

(4) proposing joint public participation exercises by corresponding committees from both

Houses to avoid duplication of cflbrts and the wastage of public resources. the Bill allows

the second I-louse to rely on the lindings ofthe flrst House or seek additional views only

on substantive amendments: and

Report of the Departmental Committee on Justicc and Legal Affairs on the Considcration of the Houses of

Parliament (Bicameral Relations) Bill (Nolional Assembly Bill No, 11 o12023)
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(5) Requiring lhe Houses to adopt alternative dispute resolution mechanisms befbre resorting

to judicial proceedings. Both l-louses are obligated to exhaust these mechanisms belbre

instituting disputes in court.

l. [n particular,

(l) Clause 2 of the Bill provides tbr the interpretation of'terms as used in the Bill.

(2) Clausc 3 ol the Bill provides lbr the objects of the Bill which include to provide a

liamework for determining the nature of a llill; dcfine the Bills that do not requirc a joint

resolution by the Speakers under Article I l0(3) of the Constitution; define the Bills that

arc considered only by the National Assembly; definc Bills that are Bills not concerning

county governments and dellne Ilills concerning count), governmenls.

(3) PART II ol the Bill outlines malters relating to publication and the enacting forntula for

Bills and Acls of Parliament so as to standardize thc practice belween thc IIouses. l'hese

matters were prcviously expressly provided for in the Constitution prior to 2010.

(4) Clause 4 ofthc Bill provides lbr the publication of Bills originating liom either Llouse of

I)arliament, the enacting formula and imposes timelines lbr such publication to cure

scenarios where the Governrnent printer at tinres delays in the printing of Bill requests.

(5) Clause 5 ofthc llill provides lbr the publication olActs of l)arliarnent alier assent by the

President.

(6) PART Ill ol'the Bill contains provisions relating 1o thejoint resolution ol'a question under

Article I l0(3) of thc Constitution

(7) Clausc 6 of the Ilill providcs for thc manner in which the question arises lbr purposes of

Articlc 110(3) of the Constitution and the matter in which one Speaker notilres the othcr

ol'the question arising.

(8) Clausc 7 ofthe Bill outlines the instances where no question can be deenred to arise under

Article ll0(3) as the Constitution has in itsell cxpressly provided lbr the mode of
enactment ol'the Bills in qucstion.

(9) Clause 8 ol'the Bill provides lbr consideration ol'a question arising and the options

availablc to the Speaker upon such consideration.

Report of the Departmental Committec on Justice and Lcgal Affairs on the Consideration of the Houses of
Parliament (Bicameral Relatiors) Bill (Nutional AssemblS' Bill No. 11 ol2023)
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(10) Clause 9 o1'the llill provides lbr agreement over the question raised in which case a

Ce(ifica1e oljoint Resolution is issued.

( I I ) Clause l0 of the Bill provides fbr disagreement over the question raised and the options

available to the Speaker upon such disagreement.

( I 2) Clause I I of the Bill provides lbr conciliation in the event o1' disagreement.

( l3) Clause l2 of the Bill provides fbr consideration of money Bills cspecially where such a

finding is arrived at under Article I I 4(2) in respect of Bills emanaling from the Senate.

( l4) Clausc 13 of the tlill provides fbr co-sponsorship of Bills.

( l5) PART IV ol'the Bill provides lbr the conduct ofjoint proceedings and committces.

( l6) Clause l4 olthe Bill provides for Mediation Conrnrittees and includes provisions on the

chairing, voting and conduct ol'such committees

( I 7) Clausc l5 ol'the Bill provided fbr Joint committecs and their procedure s.

(t8) Clause l6 ol'the Bill providcs lbr Joint sittings ol'the Ilouses and the enlbrcement olthe

Standing Orders olthe House presiding over such sittings.

( l9) Clause l7 of the Bill provides for an Address of Parliament by visiting dignitaries.

(20) PART V of the Bill provides for miscellaneous provisions on matters of mutual interest to

the two Houses ol Parliamenl.

(21) Clausc l8 of the llitl provides tbr addrcss of Parliament by visiting dignitaries'

(22) Clause l9 ot'the Bill provides for public participation processes.

(23) Clausc 20 of the Bill provides lbr use of alternative dispute resolution mechanisms to

resolvc disputes in keeping with thejudicial principles outlined under Article 159(2)(c) of

the Constitution. The clause l-urther provides that where a dispute arises between the

Houses relating to the discharge of their respective functions. the Houses shall use

alternativc lbrms of dispute resolution in seeking to resolve the dispute and shall belbre

seeking redress in court on any dispute relating to thc discharge of thcir respcctive

lunctions, first exhaust the alternative dispute resolution mechanisms.

Report of the Departmental Committee oll Justice and Legal Affairs on the Considcration of the Houses of

Partiament (Bicameral Relations) Bill (Nttional Assemhll' Bill No. 11 of 2l)23)
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The First schedule provides for the form of the notification of a question arising under

Article 1 l0(3) of the Constitution

The Second Schedule provides for the Certificate of Joint Resolution.

rt of the DePrrtmentrl Committee on Justice rnd Legrt Affrirs on the Considcrrtion of the Houses of
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CHAPTER THRE,E

3 PUBLIC PARTICIPATION AND STAKEHOLDER ENGAGEMENT ON THE BILL

3.1 Legal Framework on Public Participation

8. Article I l8 (lXb) ofthe Conslitution provides that:

"Purliantent shull .fbcilitate public' parlicipution and involvemanl in the legislative ond

othcr husiness of Parliamant and ils Cornmillecs. "

9. The National Assembly Standing Order 127 (3) and (3A) stipulates that:

"(3) Thc Departmental Committee to v'hich a Bill is Lo,nmitted shall focililate public

parlicipotion on the Bill through on oppropriale mechanisrn including-

(u) inriting suhrnission of ne moranda:

(b) holding public heurings,

(c) consulting relevant stakeholders in a seclor: and

(tl) tonsulting experts on lcchnicul subjects.

(3A) The Depurtmanlal ('ornrnitlet'shall lukc inlo accounl lhe vieu,s and recomnre ndalktns

ofthe public under paragraph (3) in ils'raporl ro lha Itouse.

3.2 Memoranda received on the Bill

10. Pursuant to the albrenrentioned provisions ol law, the Commitlee placcd an advertisement in

the print media on Monday 9'r'Oclober 2023 inviting thc public to submit memoranda by way

ol written slatements on the Bill. Further. the Committee vide letters Rei No.

NA/DDC'/.lLA(/2023/ t 1tJ and NA/DDC/.ILA('/2023/ t 13 dated 31" October and 22'd

November 2023, respectivcly invitcd key stakeholders to submit views on the Bill and attend

public participation lbrums on Thursday 9'l'November 2023 and Tuesdal' 28tl'November 2023.

I l. To this end. thc Committee received eight (8) mcmoranda fiom the COG. CRA, the Judiciary,

the KLRC, the National Treasury and the Of fice of the Leader of the Minority Party of the

National Assembly. The mcmoranda are annexed 1tl this report as Annexure 7.

12. The Judiciary and the National Treasury submitted rnemoranda supporting the entirety oflhe

Bill. However, the Comrnittee received reservations and proposals liom the COG, the CRA,

the KLRC, ths Ofllce of the I-eader of Majority, M:alando Trust and TI relating to the Bill.

They statcd as follows:

Report of the Departmental Committee on Justice and Legal Affairs on the Consideration of the Houses of

Parliament (Bicameral Relations) Bill (Notional Assembly Bill No. 41 oI202J)
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Ge neral

13. The KLRC proposed the deletion of'the preamble because it goes against Kenya's drafting

style.

14. On 9'h Novcmber 2023, the State Department for Parliamentary Affairs attended the public

participation lbrum and stated, in support of the Bill, that it would foster good bicameral

relations belween the two Ilouses of Parliament. It also notilled the Commiltee of the ongoing

ellorts by the ofliccs of the Deputy President. the Prime Cabinet Secretary. the Leader of the

Majority Party of both Houses and the OAG to come up with a harmonised drali Bill, the

Determination on the Nature of a Procedure Bill, co-sponsored by both Houses.

15. The CRA recommended the addition of a new provision fbr consultation on linancial

legislation affecting counties as Ibllows:

" (l) The Nutionul Assenbll, und lhe Serutte shall cttnsult the ('ornntission on Reyenue

allocation v,heneyer a Bill dealing with thc sharing o/ revenue or uny./inant.ial maler

conccrning courltt, governnenl.\ is puhlished in either llouse.

(2) Any recommendolions mudc b1' lhe ('ommission shall be labled in Parliamcnt ancl

cach llouse shall consider the recommendations be/brc v)ting on the Bitt. '

Committee Observation

16. The Committee observed that a prcamble in legislation is an introductory and expressionarv

statemenl that explains the purpose and underlying philosophy ofa Bil.

Clause I

17. The CRA proposed substituting the Bill's title "fhe l-louses ol Parliament (Bicameral

Relations) Bill' with'Bicameral Relations Bill' to avoid rcpctirion.

Committee Observation

18. The Committee obscrved that the word "bicameral" means consisting of two legislative houscs.

Therefore, to ensure clarity the tille be amended to read "The Ilouscs of Parliament (Bicameral)

Relations Bill. 2023".

Clause 2

Report of the Departmental Commitlce on Justice and Legal Affairs on the Consideration of the Houses of
Parliament (Bicameral Relations) Bill (Notional Assembly Bill No. 41 tf 2023)
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19. The KLRC proposed amcnding the deflnition ol'a Ilill not concerning county governmenl' to

mean any Bill that is not a Bill concerning county govemment as contemplated under Article

I I 0( I ) of the Constitution. It was its view that the proposed definition in the Bill is prone to be

interpreted in diverse ways. For instance, a Bill containing provisions that are incidental to the

efTective exercise ofa lunction or power ofthe national government under Part I ofthe Fourth

Schedule to the Constitution may still concern counties if it contains provisions affecting the

functions and powers ofthe counly govemments set out under the Fourth Schedule.

20. For clarity, the COG also proposed merging the tu'o delinitions ofthe phrases 'Bill concerning

county governments'and'Bill not conccrning county governments' to read as fbllows:

" 'Bill concernirlg counly gorern,nenls' hus the meaning assigned lo it b)' Article I l0 of

the Consritulion and excludcs a Bill -

(a) conlaining provisions alfecling lhe exclusfue ./unctions ond pov'ers qf lhe

national gorcrnment under Port I ol the Fourth Schedule lo lhc C'onslilulion:

(b) containing provisions relating to cr ./unction or pou'cr not assigned by lhe

Constilulion or national lcgislutktn lo a counl), gorernnrcnl: or

(c) contuining pntt'isions thut o'e incidentul lo the efibctiva txercise of a .function

or powcr of lhe national govrnncnt under Purt I o/ thc Fuo'th Schedule to thc

(:onstitut' )n. "

21. MzalendoTrust noted that no dellnition for the terms 'Second }louse' and 'Originating House'

had been provided in the Bill. Ilence, proposed that inclusion ol'the lollowing del-rnitions:

"second llouse -'fhc llouse heing eilher Nutionul Assatnbly or Senale that receit'es the

Bill us inilisled.from an Originaling House.

Originating House - Baing National As.sentbly or Senulc thot initiales tha Bill to be

considered by hoth Houses. "

Committee Obsen'ation

22. The Committee observed thal the dellnition ol'a Bill conceming county govemments is

provided lbr under Article I l0 (l) ol'the Constitution. Article 109 (3) provides that a Bill not

concerning county governments is considered only in the National Assembly and passed in

accordance with Article 122 and the Standing Orders on the National Assembly. Therefore,

there is a need to expressly state what constitutes a Bill not concerning county governments.

Report of the Departmental Committec on Justice and Legal Affairs on the Consideration of the Houses of

Parliament (Bicameral Rclations) Bill (Nstionql Assembly Bill No. 14 d 202J)
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Clause 3

23. The KLRC submitted that the clause is too wordy and thus proposed retaining paragraphs (a),

(g) and () and deletion of paragraphs (b), (c), (d), (e), (0, (h). (i) and (k). It was its view that

these provisions are not necessary since they are already a requirement in Kenya's lcgislative

process as provided for in Article 109(4) ofthe Constitution.

24. The CRA also notcd that the objectives are loo many and proposed reducing them to retain

paragraph (a). (h), (i) and (k).

Committee Observation

25. I'he Committee observed that the objects clause of the Act outlines the purpose for enactment

ofan Act of Parliarnent. 'l'herefbrc, the clause needs to be as exhaustive as possible.

Clauses 4 and 5

26. The KLRC proposed the deletion of'these clauses because they provide lbr what is already

enumerated in Article I l6 of the Constilution and the Standing Orders. It addcd that it is [)art

III of the Interpretation and General Provisions Act, Cap 2 thar should provide lbr the

enactmenl formula and tirnelines lbr publication of Bills and Acts.

27. Relating Io clause 4, TI proposed introducing consequences lbr t-ailing to meel the publication

deadline to promote the timely publication and hold responsible parties accountable.

28. As lbr clause 5, Mzalendo Trust proposed the introduction of a new sub-clause to deal with

the issue of'commenccment dates to harmonise this clause with Article I l6 of the Constitution

with the eliect ofdoing away with thc discretion conferred on Cabinet Secretaries on deciding

when coming into lbrce of the statutes should be.

Committe c Observation

29. The Committee observed that it is necessary to provide lbr the requirement that a Bill to be

introduced in the }louse shall be published tn the Gazette fbr purposes ol'infbrming the public.

In addition, 1he Comrnitlee observed that il is important to have a timeline lbr the publication

oi Bills to avoid delays.

Clause 6
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30. The COG noted that the procedure lbr concurrence by the two Speakers of Parliament under

Article I l0(3) of the Constitution is the only lbrum at which the naturc of a Bill is determined

and whether it concerns county governments at which the nature of a Bill is determined [t

therefore, proposed amending sub-clause (2) to rcad as lbllows:

" ll/heneyer a Bill is puhlished in tha (;azette. in acutrdance v,ilh Saclion 1 o/ this Acl, the

Speakers shall subject lo section 7 and al dtl)' tima be/bre lhe period speci/ied./br the

Sccond Reading of :;uch Bill in the Standing Orders ol the rcsPcctive Houses, become

scized o/ a question ds to v'hcther the Bill concerns countt' gorernmerlts. "

3l . It also proposed amending sub-clause (3) to read as Ibllows:

"Whenever the Speaker.s hecome seized oJ'a quastion under subseclion (2), the Speukers

shall os soon as is practicable, nolili eoch other ql the questions."

32. lt also proposed amending sub-clause (5) by replacing the word'Speaker' with the words'the

Speakers shalt jointly' because neither Speaker may detemrine the nature ol'a bill to the

exclusion ofthe other. [t was its view that the sub-clause, as drafted, would inevitably result in

the usurpation ofjurisdiction to the prcjudice of the conslitutionaI principle oilhe harmonious

interplay of Ilouses of Parliament.

33. The CRA submitted that sub-clausc (2) be amended by adding the phrase'and if it is. whether

it is a special or an ordinary Bill' alier the word 'government' to align it to Arlicle I l0(3) of

the Constitution.

34, Relating to sub-clause (3). the CRA noted that the term 'praclicable' is subjective hence the

need for the timclines to be specilied lbr clarity.

35. Additionatly, the CRA proposed inserting the fullowing two new paragraphs under sub-clause

(5 ):

" (a) consider y,hather lhe Bill conlains provi,sions relaling lo elcclion of mentbers of

counll, assembll' ot' cottnly ereL'ulivc; dnd

(/) consider y,helher it is a Bill re./brred to in chapler nrelve a//icting the.linances of

counly gorernmenls. '

36. TI noted that the sub-clause (3) Iacks a dellnitive timeline fbr notifying the Second Ilouse

which is vital to guarantec limely resolution, transparency, accountability, and to prevent

unwarranted delays in addrcssing questions related to county governments. It, thereforc
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recommended that a specific timeframe is included. that is both praclical and predictable. to

ensure that the notifications are delivered within a reasonable and realistic period.

Committec Observation

37. The Committee observed that Article I l0 (3) requires the Speakers of the National Assembly

and the Senate to jointly resolve any question as to whether a Bill concerns counties belbre

either l{ouse considers a Bill. C-'lause 6 clarifies thc manner in which a question may arise; the

timeline on when a Speaker may become seized ol'a queslion; and lactors to be considered by

a Speaker in dctermining whether a question has arisen under Article ll0 (3) of the

Constitution.

Clause 7

38. ]'he CoG proposcd amending the clause by replacing thc word 'not' with rhe word'also' to
avoid ousting the application of Article I l0(3) ol'the Constitution. It ref'erred to the case of
Motter of the Speaker of the Senote & Anolher l20l3J eKLR where it was held thal

concurrence by the two Speakcrs ol'Parliament is mandatory precedent to consideration ofany

Bill by either House o1'Parliament.

39. I'he CRA was of the view that the clause be delcted to align the Ilill rvith recommendations

lbr sub-clause 6(5).

Committee Observation

40.'Ihe Cornmittec observed that it is important to clearly outline the Bills so that no question as

lo whether they concern counties may arisc lbr joint resolution in order to avoid constanl

litigation of the consideration ol'the Bills.

Clauses 8, 9 and l0

41. Mzalendo Trust was o1'the vicw that thc clauses as couched appear to be assigning roles to

thc Spcaker as an individual thereby side-stepping other relevant organs of Parliament. Thus.

it proposed their revision.

42. TI stated that clause l0 (l) be amendcd to specily a timcline for notification to cnsure that

disagreements are handled pronlptly and efficiently. Moreover, regarding sub-clause (2). 1'l

submilted that it be amended kr clarify the authority ofthe Speaker ofthe Originating Ilouse

Retnra of the Departmental Committee on Justice and Lcgal Affairs on thc Consideration of the Houses of
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and speciflc procedures to guarantee adherence to well-defined protocols when adjusting the

Biil.

Committee Obscrvation

43. The Committee observed that clauses 8. 9 and l0 provide for thc consideration ola question

upon receipt of a notillcation ol a questionl outlines the procedurc to be lbllowed u'hen lhe

Speaker ofthe second House agrees with the qucstion raised: and the procedure to be lollowed

when the Speaker ofthe second House disagrees with the question raised.'fhe procedures as

outlined will guarantee that queslions on whether a Bill concerns counties are determined

etlbctively and efliciently.

Clausc I I

44. TI submitted that sub-clause ( I )(b) bc amended to clarily the process for appointing pcrsons

or bodies and to specily their aulhority to maintain the integrity olthe lcgislative process and

prevent any ambiguity in the appointment procedure. I1 added thal such clarity is essential lbr

maintaining consistency and cll'ectiveness in the recommendation process.

45. The CRA was oithe vicw lhat sub-clause I I (2) deleats the purposc olthe conciliation process

provided lbr in the Bill. It. therelbre, proposed its substitution with content to the elfect that

the position clucidated in clause I I ( I )(a) and (b) is final.

Committee Observation

46. The Committee observcd that, when the Speakers are unable to jointly resolve a qucstion

and the Bill is rcferred to the sponsor pursuant to clause I I (b)' the sponsor ought not to

givc further directions to the Speakers. Dircctions can only be given by the Speakcrs to

the sponsor and not thc other way round. The Bill may' however, be referred back to thc

Sponsor for rcconsideration.

Clause l3

47 . Mzalendo Trust was of the view that thc clause be redralied to align it to clauses 8 to I 2 ol

lhe Bill.

Committec Observation
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48. The committee obscrved that allowing a Bill that to be co-sponsorcd befween a member

of the National Assembly and a member of the Senate would contravene the provisions

of Article 109 (5) of the Constitution. Nevertheless, a procedure to allow the .,adoption"

of Bills originating from a Second House would cure the concern,

Clause l.l

49. The CRA recommended redralling sub-clauses (7) to (9) to lbcus provision on the Bill and not

the report o1'a mediation committee lo align it to Article I l3 olthe Constitution.

50. Tl submitted that while lhe clausc addresses the formation ol'a mediation committee, it does

not of'lbr conrprehensive inlbrrnation rcgarding the committce's precisc roles and duties.

5l.TI added thal the sub-clause (7) must dclincate the prccise contcnt requirenlcnts lbr the

nrediation committee's report lo cnsurc that both Houses are equipped uith the nccessary

inforntation contributing to a smoolhcr flow of communication and underslanding betwesn

thern.

Committec Observation

52. Thc Cornmittee observed that the provisions ol Clause l4 give e l1'ect to Articlcs I l2 and I I 3

on the rcferral of'a Bill to a nrediation cornnrittee. It nrakes lurthcr provisions on lhe quorum

ol'a mediation committeel appointnrent ol'a chairperson and vice-chairperson ol'a mediation

committec; decision-making in a mediation comrnittee; and reporting by a mediation

commiltee.

Part V

53. l'hc CRA proposed changing the tirle ol'l)art V to 'Public Participation' lor clarity.

Committee Obscrvation

54. l'he Corrmitlee observed that l)art deals with other issues and not just public participation

Clause l9

55. Iror sub-clause ( I ). Tl statcd that lhc rolc of comrnittecs in public participation must be c larified

to guidc thc manner in which lhe comnrittees should engage with the public, stakeholders and

cxpcrts. and how thcy should docurnent and consider public views.
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56. Additionally, it submitted that the sub-clause be amended to include specilic timetiames for

public participation to enhance the efliciency and effecliveness ol public participation

initiatives.

57. Conceming sub-clause (2). TI proposed the inclusion of a broader spectrum of mechanisms for

public participation beoause the proposal only outlines four mechanisms that it deems

reslriclive.

58. The CRA noted that, for clarity, specific timelines be provided instead ofusing the open-ended

term'reasonable' in sub-clause (3 )(c).

59. It further recommended the substitution ol the phrase 'persons with disability' with 'special

interest groups' to ensure the inclusivity ol all special interest groups in accordance with

Article 27 of the Constitution.

60. The Office of the Leader of the Minority Party and Mzalendo Trust noted that the aspect

of broad discretion has the potential to be abused and ought to be reviscd to incorporate some

key pointers from the Supreme Court decision in British American Tobacco Kenya, p7g

(formerly British American Tobacco Kenya 7i^i1"61 v Cabinel Secretary for Ministry of

Health & 2 Others (2019) on how public pa(icipation ought to be conductcd.

61. ln addition, the Office of the Leader of the Minority Party noted key components of meaninglul

public participation as clarity of the subject matter ibr the public to understandi a clear and

simple medium of engagement lbr public participation; opportunity for balanced influence

from the public in general: commitment to the process; inclusive and transparency of the

process; and capacity to cngage on the part of the public.

62. Regarding sub-clause (7), the CRA proposed deletion ofthe term'broadly' as it is ambiguous

and defeats the purpose oflhe public participation exercise.

63. Moreover, it proposed the deletion ofsub-clause (8) on the grounds that the role of interpreting

laws to reach a decision lies with the Judiciary as stipulated in Chapter Ten ofthe Constitution.

Committee Obscrvation

64. The Committee observed that there is a need to provide in law the mechanisms that a House

and its committees shall use in conducting public participation as well ensuring the prudent

use of public resources in conducting public participation such as holding a joint public

participation exercise where a Bill will have to be considered by both I{ouses.
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Clause 20

65. The Office of the Leader of the Minority Pafi and M1alendoTrust proposed the inclusion

ofa new sub-clause to provide a framework on how to conduct the negotiations including who

hre the power to convene them, the timelines and how they should be carried out to strengthen

the framework for the negotiations envisaged under clause 20 of the Bill.

66. It further proposed that, lor clarity and avoidance of doubt, a new sub-clause be introduced

under sub-clause 3(b)ii to provide for a dispute resolution mechanism borrowing from Part IV

of the Intergovemmental Relations Act, Cap 2 lhat outlines mechanisms for resolving disputes

between the various levels of govemment.

67. TI also stated that the Alternative Dispute Resolution mechanisms including mediation,

conciliation and expert determination should be diversified further to provide a more flexible

ld versatile approach to resolving various types ofdisputes, enabling a more customized and

effective resolution process.

68. The CRA noted that sub-clause (2) is ambiguous. In its view, the phrase 'the Leadership ofa

House of Parliament' should be defined.

Committee Observation

69. The Committee observed that the inclusion olthe provisions on altemative dispute resolution

to resolve disputes between the Houses of Parliament is important so as to reduce litigation

between the Houses of Parliament which takes a considerable long time while in courts.
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CHAPTER FOUR

4 COMMITTEEOBSERVATIONS

70. Upon reviewing the Bill and the submissions received, the Committee made the following

observations:

a) The Bill is timely as it seeks to give effect to Articles 109, I10, 113, 114 and I l8 of

the Constitution to promote bicameral relations between the National Assembly by

prescribing procedures for ensuring seamless consideration of the legislative business

in both Houses.

b) The Bill provides a framework for the amicable resolution of disputes between the

National Assembly and the Senate.

c) The passage of the Bill by both Houses constitutes a legislative and legally binding

mechanism to guide the Houses of Parliament in matters that may not be included in

the Standing Orders ofeach House.
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CHAPTER FIVE

5 COMMITTEERECOMMENDATIONS

71. The Committee, having considered the Houses of Parliament (Bicameral Relations) Bilt
(National Assembly No. 44 of 2023) recommends that the House approves the Bill with
lmendments as proposed in Chapter Six of this Report.

/l .j.d
SIGNED.. DATE

HON. GEORGE GITONGA MURUGARA, MP

CHAIRPERSON

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS
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CHAPTE,R SIX

6 SCHEDULEOFAMENDMENTS

72. In view of the observations made, the Committee proposed the following amendments to the

Bill:

(1) LONG TITLE

THAT the Long f itle of the Bill be amended by inserting the word "a" immediately after

the words "matters of ':

Rationale: Ib insert a missing word.

(2} CLAUSE I

THAT Clause I o1'the Bill be amended by deleting the words "Houses of Parliament
(Bicameral Relations) Act" appearing immediately after the words "as the" and

substituting therelbr the words "Houses of Parliament (Bicameral) Relations Act"i

Rationale: lb rename the Bill as the Houses of Parliament (Bicameral) Relations Bill.

(31 CLAUSE 3

THAT Clause 3 olthe Bill be amended-

(a) in paragraph (b) by deleting the words "ofthe Houses" appearing immediately
afier the word "either" and substituting therelbr the word "House";

(b) in paragraph (h) by deleting the words "by the Constitution fbr purposes of'
appearing immediately afier the word "conlemplaled" and subslituting therelbr
the word "under":

(c) in paragraph O by inserting the following new subparagraph immediately after

subparagraph (iv)-
"(v) 'fhe proccdure governing joint sittings between the Committees of
Parliamenl:"

(d) in paragraph (k) by dcleting the words "their respective functions" appearing

immediately afler the word ''Parliament" and substituting lherefbr the words "of
their respective Iunctions, or otherwise".

Rationale: ( I ) 1b correct typographical errors; and

(2) To include the provision ol'a procedure to govem joint sittings between

commiltees of the two Houses as an object ol'the llill.

(4) CLAUSE 5

THAT Clause 5 of the Bill be amended
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(a) in subclause ( I ) by inserting the words "and assented to by the President"
immediately alter the word "Constitution":

(b) in subclause (2) by inserting the words "and assented to by the President"
immediately aller the word "Constitution";

Rationale : To align the Clause with Article I l6(l) of the Constitution.

(5} CLAUSE 6

THAT Clause 6 of the Bill be amended-

(a) in subclause (2) by deleting the words "county governmcnts'' appcaring
immediately alier the word "concerns" and substituting therelbr the word
"counlies"l

(b) by inserting the lbllowing new subclause immediately after subclause (2)-
"(2A) In determining whether a question has arisen under Article Il0 (3)
o{'1he Constitution, a Speaker shall lbr the purposes olsubsection (2)

(a) consider the Bill's purpose. intent and legal ellect;

(b) examine the contents olthe llill and the memorandum ofobjects
and reasons to ascertain its inherent nature:

(c) consider whether the Bill lblls under the exclusive mandate ofthe
National Assembly pursuant to Article 109(3) of the Constitutioni
and

(d) consider whether the provisions olthe Bill specifically all-ect the

Iunctions and powcrs ol'county governments sct out in the Fourth

Schedule to the Constitulion."

(c) by deleting subclause (5).

Rationale: (l) 1b align the provisions in the Clause with the language of Article I l0(3)
of the Constitutionl and

(2) 'Ib reorder the subclauses for logical and sequenlial flow of lhe ClauseTo

typographical errors.

(6) CLAUSE l0

THAT Clause l0 of the Ilill be amended-

(a) in subclause (2) by deleting the word "Speaker" appearing immediately after

the words ''Speaker oflhe originating House";

(b) in subclause (4) by deleting the word "on" appearing immediately alter the

words "noti11, the Flouse" and substitute therefor the word "of-':
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Rationale: To correct typographical errors.

(7) CLAUSE ll
THAT Clause ll be amended by deleting subclause (l) and substituting therefor the

following ncw subclause-

"( I ) Where the Speakers are unable to jointly resolve a question arising under

Article I l0(3) of the Constitution, the Speakers may

(a) reler the Bill to its sponsor lbr further consideration;

(b) jointly appoint any person or body of persons to make such

recommendations within lburteen days on the way forward as may be

appropriate."

Rationale: (l) To atlow the sponsor of the Bill to reconsider the contents of a Bill on

which the two Speakers are unable to jointly resolve a question thal has arises: and

(2) To increase the period given to a person or body ol persons appointed to advise the

Speakers on the content ol a Bill from a maximutn ol seven to a maximum of lburteen

days.

(8) CLAUSE 12

THAT Clause l2 of the Bill be amended-

(a) in subclause (2) by deleting the word "shall" appearing immediately afler the

words "of "a money Bill". the Assembly" and substituting therefor the word

"may' ;

(b) in subclause (3) by-
(i) inserting the word "or" immediately alicr lhe word "Constitution"

appearing in paragraPh (a);

(ii) by deleting paragraph (b) and substituting therelbr the following new

paragraPh

"(b) the relevant departmental committee of the Assembly or a

Member be at liberty to adopt the Bill and that the process of
consideration of the Bill be deemed to have begun alresh in the

Assembly pursuanl to lhe provisions of Article 109(5) of the

Constitution."

Rationale: ( t ) To align subclause (2) with thc provisions of Article I 14 of the

Constitution: and
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(2) To amend the rcl'erence to co-sponsorship of a Bill by Members of dift'erent Houses
to a process where a Member or a committee of the other llouse'.adopts" a Bill.

(e) CLAUSE 13

THAT Clause I 3 of the Bill be amended-

(a) in the marginal note by deleting the word ..Co-sponsorship" 
and substiruting

therelbr the u,ord "Adoption";

(b) in subclause ( I ) by deleting the words "to co-sponsor a Bill with" appearing
immediately after the words "in charge ola Bill intends" and substituting
therelbr the words "that his or her Bill be adopted by":

(c) in subclause (2)(b) by deleting the rvord "co-sponsor" appearing immediatcly
alier the words "nominated 1o" and substituting therefbr the word "adopt.'.

Rationale: lb amend the refcrence 1o co-sponsorship of a Bill by Members ol'difl'erent
I louses to a process where a Member or a committee ol'1he othe r llouse "adopts" a llill.

(10) CLAUSE 14

THAT Clause 14 of the Ilill be amended subclause (7) by inserting the rvords
"Chairpcrson. Vice-Chairperson or" immediatcly after the words '.lJouse by";

Rationale: lb allow the Chairperson. Vice-Chairperson or a Member of a mediation
commitlee to table the Report of thc committee.

(lu CLAUSE ls

TI{AT Clause l5 of the Bill be amended-

(a) in subclause (2) by deleting the words "and Senators" appearing immcdiately
alier the words "National Assembly" and substituting therefor the words "and
the Senate'':

(b) in subclause (4) by deleting the words "or more" appearing imrnediately aller
the word "two-thirds"

Rationale: ( I ) To correct a typographical error: and

(2) 1b set the quorum of a joint commiltee to at least two-thirds ol'all ntembers of the
committee.

(12) CLAUSE l6

THAT Clause l6 olthc []ill be anrended-

(a) in subclause ( I ) by inserting the words "rvith the rvritten pennission 01'the
Speakers of Parliament" immediately after the word ..may";

(b) by inserting the lbllowing new subclauses immediatcly alter subclause ( I )-
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"(1A) The quorum of a joint sitting shall be a third of its members from
the National Assembly and a third of its members from the Senate.

(1B) Unless a decision is reached by consensus, any vote to be taken in a
joint sitting shall be by separate Houses."

Rationale: (l ) To require committees of the two Houses proposing to hold a joint sitting

to obtain the permission of both Speakers;

(2) To set the quorum requirements and modalities of conducting a vote in a joint sitting

of committees.

12 HAR ?i2\ 'r,qaD lnt" ,

ittt
tLs

"I

Le-

port of the Deprrtmental Committee on Justice and Legal Affairs on the Consideration of th€ Houses of

rliament (Bicsmerel Retations) Bill (Nalional Assembly Bill No. 11 of 2023)

Page 32 of32

PI



ANNEXURBS



Annexure I Adoption Schedule



AGENDA:

THE NATIONAL ASSEMBLY
l3r'r PARLIAMENT - THIRD SESSIoN - 2024

JUSTICE AND LEGAL AFFAIRS COMMITTEE

ADOPTION SCHF],DIJI,E

Adoption of the Report on the Proposed Houses of Parliament (Bicameral
Relations) Bill, 2023 by thc Hon. Samuel Chepkonga, MP

SIGNATURE

Y,*l;,L

v;,l"rl
,.,,-qG-

V t tu tv-

,1doh/iort -\'thedsh: I)C- lrtlit t' Itp,t/..1llain (onnillee

No. HONMEMBER
I HON. MURUCARA CEORCE GITONCA. CBS. MP -

Chairperson ru
2 HON. MUTUSts ECKOMAS MWENGI. OGW. MP_

Vice Chairperson

L-
M

) HON. MAALIM FARAH. MP

4 HON. FRANCIS KAJWANG'TOM JOSEPH. MP

5 HON. JUNET MO}IAMED. CBS, MP

6 HON. ONYIECO SILVANUS OSORO, CBS, MP 2^
/

7 HON. (DR.) OTIENDE AMOLI-O, SC, MP

8 HON. MUCHIRA MICHAEL MWANGI. MP

9 HON. MAKALI JOHN OKWISIA. MP

10. HON. MURIU WAKILI EDWARD. MP

ll HON. MAINA JANE NJERI, MP

t2 HON. GICHOHI KAGUCHIA JOHN PHILIP. MP
l ft

l3 HON. MOGAKA S]'EPIIEN M. MP

l4 HON. ADEN DAUD, EBS, MP

t5 HON. SIYAD AMINA UDGOON. MP





Annexure 2: Minutes



REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

THIRTEENTH PARLIAMENT - THIRD SESSION. 2024
DIRECTORATE OF DEPARTMENTAL COMMITTEES

DEPARTMENTAL COMMITTEE ON JUSTICE, AND LEGAL AFFAIRS

MINTJTES OF THE 23'd SITTING OF THE DEPARTMENTAL COMMITTEE ON
JUSTICE AND LEGAL AFFAIRS HELD ON WEDNESDAY 6 II MARCH, 2024 A"I
l0:00AM IN NG-CDF BOARDROOM, HARAMBEE SACCO PLAZA, PARLIAMENT
BUILDINGS

PRESENT

l. Hon. Murugara George Gitonga. EBS, MP
2. Ilon. Mutuse Eckomas Mwengi. OGW, MP
3. Hon. Onyiego Silvanus Osoro, MP
4. Hon. (Dr.) Otiende Amollo, SC. MP
5. IIon. Aden Daud. E,BS MP
6. Ilon. Makali John Okwisia, MP
7. Hon. Gichohi Kaguchia John Philip, MI'
8. Hon. Muchira Michael Mwangi, MP
9. Hon. Maina Jane Njeri, MP

APOLOGIES

- Chairperson
-Vice- Chairperson

l. Ilon.
2. Ilon.
3. I{on.
4. Ilon.
5. Hon.
6. Hon.

Maalim lrarah. MP
Junet Mohamed, CBS, MP
Francis Kajwang' Tom Joseph, M[)
Muriu Wakili Edward. MP
Siyad Amina Udgoon, MP
Mogaka Stephen M. MP

SECRETARIAT
L Mr. Ronald Walala
2. Mr. Abdikafar Abdi
3. Mr. Abdirahim Omar
4. Ms. Vivienne Ogega
5. Mr. Peter Mutethia
6. Mr. Calvin Karung'o

Senior Legal Counsel
Clerk Assistant III
Fiscal Analyst ll
Research Oflicer III
Audio Off rcer lll
Media Relations Officer



7. Ms. Mary Karnande
8. Mr. John Nduaci

Public Communications Offi ccr
Serjeant-at-arms

AGENDA
l. I)raycrs
2. I)reliminaries
3. Conlirmation of Minutcs
4. Adoption of the Report on the consideration of the Houses of Parliament (Bicameral

Relations) Ilill,2023 sponsored by Hon. Samuel Chepkonga, MP
5. Adoption of the Addcndum report on thc consideration of the National Govcrnment

Administration Lats (amendmcnt) Bill,2023 sponsored b1,the Majority Leader Hon.
Kimani Ichung'wah, MP

6. Any Other Business
7. Adjournment/ Date ol'the Next Mecting

MlN. NO/DC/JLAC|2D2{| tt3: PRE,LIMINARIES
'fhe mecting was called to order al te n o'clock by thc Chairperson of thc Conrmittee on.lustice and
l-egal Allairs fbllowed by a urrrd ol'praler and thereaftcr Mcmbers ol'the Committce inlroduced
lhemselves.

MIN.NO/DC/JL AC I2O21I I I 1 : CONFIRMATION OF MINUTES

'l 
he agcnda u as det'erred

MIN.NO/DC/JLACl2t)24/ll5: ADOPTIONOFTHE,AGENDA
The agenda was adopted having bcen proposed bl llon. Mutusc llckomas Mu,engi, OGW. MP
and soconded by l{on. Maina Jane Njeri. MI).

MI N.NOi DC/JL AC I 2024 I I I 6 : ADOPTION OF THE REPORT ON THE
CONSIDEITATION OF THE HOUSES OF
PARLIAME,NT (BICAMERAL ITE,LATIONS)
BILL, 202.3 SPONSORED I}Y HON. SAMtlEL
CHEPKONGA, MP

COMMITTEE OBSERVATIONS
Upon reviewing the Bill and the submissions received, thc Comnrittec made the lbllowing

observations:

a) I'he tlill is timely as it seeks to givc cfl'cct to Articles 109, I 10, I13, I 14 and ll8 ol

the Constitution to pronrotc bicamcral relalions between the National Assembly by

prescribing procedures Ibr cnsurirrg scanrless consideration ol'the lcgislativc business

in both Houses.

b) The Ilill provides a liamervork fbr the amicablc resolution ol-disputes between thc

National Assen.rblv and the Senale.



t

c) The passage olthe Bill by both Houses constitutes a legislative and legally binding

mechanism to guide the Houses of Parliament in matters that Inay not be included in

the Standing Orders of each House.

COMMITTEE RECOMMENDA T ONS

The Committee, having considered the Ilouses of Parliament (Bicameral Relations) Btll (National

Assemhly No. 11 of 2023) recommends that the House approves the Bill with amendments as

proposed in the schedule of amendments.

H D I,E F AMENDMENTS

In view of the observations made, the Committee proposed the following amendments to the Bill:

(I) LONG TITLE

THAT the Long Title of the Bill be amended by inserting the word "a" immediately

afier the words "matters ol':

Rationale: To insert a missing word.

(2) CLAUSE I

THAT Clause I of the Bill be amended by deleting the words "Houses of Parliament

(Bicameral Relations) Act" appearing immediately after the words "as the" and

substituting therefor the words "llouses of Parliament (Bicameral) Relations Act"l

Rationale: To rename the Bill as the llouses of Parliament (Bicameral) Relations Bill.

(3) CLAUSE 3

THAT Clause 3 olthe Bilt be amended-

(a) in paragraph (b) by deleting the words "ofthe Houses" appearing immediately

atier the word "either" and substituting therefor the word "House"t

(b) in paragraph (h) by deleting the words "by the Constitution lbr purposes of'
appearing immediately alier the word "contemplated" and substituting therefor

the word ''under":

(c) in paragraph () by inserting the lbllowing new subparagraph immediately afier

subparagraph (iv)-
"(v) The procedure governing joint sittings between the Committees of
Parliament:"



(d) in paragraph (k) by deleting the words "their respective functions" appearing
immediately after the word "Parliament" and substituting therelbr the words "of
their respective tunctions, or otherwise".

Rationale: ( I ) To correct typographical errors; and

(2) To include the provision ol'a procedure to govern joint sittings bctween

committees of the two l]ouses as an object of the Bilt.

(4) CLAUSE s

THAT Clause 5 of the Bill be arnended

(a) in subclause (l ) by inserting the r+,ords "and assented to by thc President"

immediately after the word "Constitution";

(b) in subclause (2) by inserting the words "and assented to by the President"

immediately after the word "Constitution";

Rationale: To align the Clausc with Article I I 6( I ) of the Constitution.

(s) CLAUSE 6

THAT Clause 6 olthe Bill be amended-

(a) in subclause (2) by deleting the words "county governmenls" appearing
immediately al'ter the word "concerns" and substituting therclbr the word
"counties";

(b) by inserting the following ncrv subclause immediately after subclause (2)-
"(2A) In determining whether a question has arisen under Article I l0 (3)

of the Constitution, a Speaker shall for the purposes of subsection (2)-
(a) consider the Bill's purpose, intent and legal efl'ect;

(b) examine the contents ofthe Bitl and the memorandum ofobjects
and reasons lo ascertain its inherent nature;

(c) consider whcther the Bilt falls under the exclusive mandate ofthe
National Assembly pursuant to Article 109(3) of the Constitution:
and

(d) consider whclher the provisions of the Bill specilically all-ect the

t-unctions and powers ofcounty governments set out in the Fourth

Schedulc to lhe Constitution."

(c) by deleting subclause (5).

Rationale: (l) To align the provisions in the Clause with the language ol'Article I l0(3)
of'1he Constitution; and

I
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(2) To reorder the subclauses fbr logical and sequential flow olthe ClauseTo

typographical errors.

(6) CLAUSE l0

THAT Clause l0 of the Bill be amended-

(a) in subclause (2) by deleting the word "Speaker" appearing immediately after

the words "Speaker ofthe originating House";

(b) in subclause (4) by deleting the word "on" appearing immediately after the

words "notify the House" and substitute therefor the word "of";

Rationale: To correct typographical errors.

(7) CLAUSE il
THAT Clause I I be amended by deleting subclause ( I ) and substituting therefor the

following new subclause

"(l ) Where the Speakers are unable to jointly resolve a question arising under

Articte 110(3) of the Constitution, the Speakers may-

(a) rel-er the Bill to its sponsor lbr further consideration;

(b) jointly appoint any person or body of persons to make such

recommendations within lburteen days on the way forward as may be

appropriate."

Rationale: (l) To allow the sponsor ofthe Bill to reconsider the contents ofa Bill on

which the two Speakers are unable to jointly resolve a question that has arises; and

(2) To increase the period given to a person or body ofpersons appointed to advise the

Speakers on the content of a Bill from a maximum olseven to a maximum of fourteen

days.

(8) CLAUSE 12

THAT Clause l2 of the Bill be amended-

(a) in subclause (2) by deleting the word "shall" appearing immediately after the

words "of "a money Bill", the Assembly" and substituting therelor the word

"may";

(b) in subclause (3) by-
(i) inserting the word "or" immediately after the word "Constitution"

appearing in paragraph (a);



(ii) by deleting paragraph (b) and substituting therefor the following new
paragraph-

"(b) the relevant departmental committee of the Assembly or a

Member be at libe(y to adopt the Bill and that the process of
consideration of the Bilt be deemed to have begun afresh in the

Assembly pursuant to the provisions of Article 109(5) olthe
Constitution."

Rationale: ( I ) To align subclause (2) with the provisions ofArticle I l4 of the

Constitution; and

(2) To amend the reference to co-sponsorship of a Bill by Members of different Houses

to a process where a Member or a commiltee of the other House "adopts" a Bill.

(9) CLAUSE 13

THAT Clause 13 olthe Bill be amended-

(a) in the marginal note by deleting the word "Co-sponsorship" and substituting
therefor the word "Adoption";

(b) in subclause (l) by deleting the words "to co-sponsor a Bill with" appearing

immediately after the words "in charge ofa Bill intends" and substituting
therefor the words "that his or her Bill be adopted by";

(c) in subclause (2)(b) by deleting the word "co-sponsor" appearing immediately
after the words "nominated to" and substituting therefor the word "adopt".

Rationale: To amend the reference to co-sponsorship ofa Bill by Members ofdifferent
Houses to a process where a Member or a committee of the other House "adopts" a

Bill.

(10) CLAUSE 14

THAT Clause l4 of the Bi[[ be amended subclause (7) by inserting the words
"Chairperson, Vice-Chairperson or" immediately after the words "House by";

Rationale: To allow the Chairperson, Vice-Chairperson or a Member of a mediation
committee to table the Report of the committee.

{



(ll) CLAUSE ls

THAT Clause l5 olthe Bill be amended-

(a) in subclause (2) by deleting the words "and Senators" appearing immediately

after the words "National Assembly" and substituting therefor the words "and

the Senate":

(b) in subclause (4) by deleting the words "or morc" appearing immediately after

the word "two-thirds"

Rationale: ( I ) To correct a typographical error: and

(2) To set the quorum oia joint committee to at least two-thirds of all members of the

committee.

(12) CLAUSE l6

THAT Clause l6 of the Bill be amended-

(a) in subclause ( I ) by inserting the words "with the written permission of the

Speakers of Parliament" immediately alier the word "may"l

(b) by inserting lhe following new subclauses immediately after subclause ( I )

"(lA) The quorum ol'a joint sitting shall be a third of its members fiom
thc National Assembly and a third of its members from the Senate.

(l B) Unless a decision is reached by consensus, any vote to be taken in

a joint sitting shall be by separate Houses."

Rationale: ( I ) To require committees of'the two l{ouses proposing to hold a joint
sitting to obtain the permission ofboth Speakers;

(2) To set the quorum rcquiremcnts and modalities olconducting a vote in ajoint
sitting of committees.

1'he Report was adopted having been proposed by ["lon. Mutuse Eckomas Mwcngi. OGW, MP and

seconded by Ilon. Maina Jane Njeri, MP.

MIN. NO/DC/JLACl2024ltt7: ADJOURNMENT

'fhere being no other business, the meeting was adjourned at twenty rninutes past twelve o'clock.
The next meeting will be on nollce.

srcNED.............. .............DATE /2.3.o2-r
(CHATRPERSON: U AR EORGE GITONGA, MP)
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THE HOUSES OF PARLIAMENT (BICAMERAL RELATIONS)
BILL,2023

ARRANGEMENT OF CLAUSES

Clause

PREAMBLE

PART I_PRELIMINARY

I -Short title.

2 - Interpretation.

3-Objects of the Act.

PART II-PUBLICATION AND ENACTING FORMULA

4 -Publication of Bills.

5-Publication of Acts.

PART III-JOINT RESOLUTION OF A QI'JESTION UNDER
ARTICLE lTO(3) OF THE CONSTITUTION

6-Notification of question arising.

7-Bills on which no question can arise for joint resolution'

8-Consideration of a question arising.

9-Agreement over the question raised'

l0-Disagreement over the question raised.

I I -Conciliation in the event of disagreement'

12-Consideration of moneY Bills'

I 3 -Co-sponsorshiP 
of Bills.

PART IV-CONDUCT OF JOINT PROCEEDINGS AND
COMMITTEES

l4-Mediation Committees.

l5-Joint committees.

l6-Joint sittings of committees.

l7- Joint sittings of Parliament.

PART V-IVIISCELLANEOUS

l8-Address of Parliament by visiting dignitaries,
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9 -Public participation processes.

-Use of alternative dispute resolution mechanism to resolve disputes.

SCHEDLILE -Notifrcadon of Queetion Arising Under
Ardde 110(3)

ND SCIfEDIILE -Certlficate of Joint Resoludon



The Ilouses ofParliament (Bicameral Relations) Bill' 2023 l3l I

PREAMBLE

AWARE that Article I of the constitution provides that 
.sovereign

powerLelongs to the people of.Kenya and is exercised either drrectly or

I"ai.*,f V,n.""u gh demociatically elected representatives in Parliament;

FURTHER AWARE that Article 93(1) ?nd (]) -9f. tne

Constitution establishes ,f," pu,tiunl"nt of Kenya comprising the National

A;;;;;t ""0 
tt" s.n,i" to perfotm theii respective tunctions in

accordance with the Constitution;

WHEREAS Articles 94,95(3)' 95(4Xb)' 109(2)' (3)' (a) and (5);

tt4;2091,-itO,22t and2,i ,ithe Cbnstituiion provides for the legislative

Dowers and the *unn"i oi-"iercising those-powers by.the Natlglat

ilr"rrirv'"rJ'ii," .i"frrive role of the Nationat Assembly in revenue

;;iil-;rJ .pf.opriuti* of funds for expenditure by the national

government;

FURTHER WH/EREAS Articles 94' 96(2);96(3); 109(4);. and

110(l);iih; 
-Conrtitoti-* ptluiAtt f9r $e legislative Powers and the

manner of exercising th;;;r;;;ty the SenatJand the determination of

the allocation of national .er"nue among counties and oversight of such

revenue bY the Senate;

NOTING that Article 186 of the Constitution as read with the

Fourth Schedule to tir"'conriitution sets out the respective functions and

;;;;t;;iah; national government and the countv governments'

FURTHERNOTINGthatArticlel0g(3)ofConstitution.as.read
tog"thei *iti, n ti"r" itiq-ia'j "riil constirution confers upon the National

nir.n,Uf, the exclusive mandate of enacting Bills not concerning county

;;;;;ffi-*i "iauo", 
th" s"n"t. from participation in the enactment

of such Bills;

RECoGNIZING that Article 110(1) and (2) of the Constitution

aefinesl Biu concerning county governments and Article 110(3) of the

i"".,rhir"r-ffiir", tnJ speateri of parliament to jointly resolve any

il;i;; "riting'on 
whether i Bill concerns countiesl

FURTHERREcoGMzlNGtheneedtoestablishproceduresfor
p.o""rringl"iislation, puutic participation, joint sittings' joint committees'

mediation committees, unJ oin". ;atters ielated to the functions of the

6i""*"tuf legislature under Article 94 of the Constitution;

AcKNowLEDGlNGthatengagementsbetweentheHousesof
Parliament should be based on consultation and cooperation to promote a

harmonious mechanism for democratic governance;
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COMMITTED to creating a framework that enables bottt Houses

f Parliament to perform their respective functions and enhance seamless

bicameral relations;

NOW TIIEREFORE, Parliament enacts the following
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The Houses of

THE HOUSES OF PARLIAMENT
(BICAMERAL RELATIONS) BILL, 2023

A Bill for

AN ACT of Parliament to give further effect to the

procedures relating to matters of bicameral nature

Letween the Housei of Parliament as contemplated

in Ct 
"pt"" 

Eight of the Constitution of Kenya and

for connected PurPoses

ENACTED by the Parliament of Kenya' as follows-

PART I_PRELIMINARY

1. This Act may be cited as the Houses of Parliament

(Bicameral Relations) Act, 2023.

2. ln this Act, unless the context otherwise

requires-

"Bill concerning county governments" has the

m"uriniuttiined to iiby Articie t t0 of the Constitution;

"Bill not conceming county governments" means a

Bill-
(a)!containing provisions affecting the exclusive

functions and pow"rs of the national governmelt

under Part I of the Fourth Schedule to the

Constitution;

(b)lcontaining provisions relating to a function or

power not assrgned by the Constitution or national

iegislation to a county govemment; or

(c)lcontaining provisions that are incidental to the

effective txlrcise of a function or power of the

national government under Part I of the Fourth

Schedule to the Constitution;

"Clerk" means the Clerk of the National Assembly or

the Senate;

"Houses of Parliament" means the National Assembly

and the Senate;

"mediation committee" means a mediation committee

established under Article I 13 of the Constitution;

"money Bill" has the meaning assigned to it by Article
114 of the Constitution; and

Shon title

lnErpr"tstioo
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"Speaker" means the Speaker of the National
Assembly or of the Senate.

3. The objects of this Act are to-
(a)lprovide a seamless framework for the manner of

conducting matters of bicameral nature;

@)lprovide for the publication in the Gazette of all
Bills to be inroduced in either of the Houses of
Parliament pursuant to Article 109(4) of the
Constitution;

(c)lprovide for the enacting formula to be included in
all Bills and Acts passed by Houses of Parliament;

(d)loutline the Bills on which no question can arise for
joint resolution by the Speakers under Article
I l0(3) of the Constitution;

(e)loutline the manner in which a question can arise
for resolution by the Speakers under Article
110(3) of the Constitution;

(f)!define what constitutes consideration of a Bill for
purposes of Article 110(3) of the Constitution;

(g)lprovide for the manner of jointly resolving a
question that arises on a Bill under Article I l0(3)
of the Constitution;

(h)loutline what constitutes a Bill not concerning
county governments as contemplated by the
Constitution for purposes of Article 109(3) of the
Constitution;

(i)l provide for the mode of originating and
considering a money Bill as contemplated under
Article 109(5) of the Constitution;

()l provide a framework for the conduct of joint
processes including-
(i)l the conduct of a joint sitting of Parliament

under Article 107(2) of the Constitution;

(iDl the procedure applicable to the chairing,
quorum, voting and timelines in respect of a
mediation committee established under
Article 113 of the Constitution;

Objccs of the
Act.



(iii)lfacilitation of public . 
participation under

Article 1 18 of the Constitution; and

(iv) ! establishment and the procedure .a!nf 19aUp.to
a joint committee undir Article 124(2) of the

Constitution; and

(k)lprovide a framework for amicable- resolution of
'"''li;p;;;t arising from the discharge by the Houses

of t'arliament their respective functions'

PART II-PUBLICATION AND ENACTING
FORMULA

4. (1) A Bill to be introduced by any member or

committee of a House of Parliament pursuant to Article

i66;i,h" Constitution shall be published in the Gazette

in such a manner as may be specified in the Standing

Orders of the resPective House'

(2) Where a request is submitted to the Government

prindifv ir," i"rp".iiu" cterk for the publication of a Bill
tr?"t-trtt"",ion (t), the Government Printer shall cause to

;;;illt;il in tt6 Gazette the Bill within a period not

;;J;;G seven days after the date of receipt of the

request.

5. (1) A Bill passed by both Houses of Parliament or

hv the National Assembly under Article 109(3) of the-

A""Ji,"i# tffir l"louritit"d in the Gazette.as an Act of

iliiaml;, in a""od-"" with Article 116(1) of the

Constitution.

(2) A Bill passed by both Houses of Par]iament or by

tfr" ilitio*i- issemuly under Article- 109(3) of the

6onr,itution' shall be 
'tyt"a 

"en Act of Parliament" and

the words of enactment Jt at u" .,Enacted by the Parliament

of Kenya".

PARr III-JoINT RBSoLUTIoN oF A-guEs!lq!!
imiiBi-lnilcr.,n 110(3) oF rIrE coNsrlrurloN

6. (l) A question under Article 110(3) of the

Conriltution may'arise in the manner provided for under

The Houses of Parliament (Bicameral Relations) Bill' 2023 t 3l5

Publication of
Bills.

Publication of
Acts.

Nodficadon of
qucstion arising.

this Pa(.

(2) Whenever a Bill is published in the Gazene' irr

*"ordlurrr" with section + oi this Act, a Speaker may'

*Ui""t-i"- section 7 and at any time before the perid
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specified for the Second Reading of such Bill in the
Standing Orders of the respective Hlouse, become seized ofa question as to whether the Bill concerns county
governments.

(3) Whenever the Speaker becomes seized of a
question under subsection (2), the Speaker shall as soon as
is practicable, notify the Speaker oi the second House of
the question.

(4) The notification under subsection (3) shall be in
the form set out in the First Schedule.

. . (5) In determining whether a question has arisen under
Article I l0 (3) of the Constitution, a Speaker shall for the
purposes of subsection (2)-

(a)lconsider the Bill's true purpose, intent and legal
effect;

(b)lexamine the contents of the Bill and the
memorandum of objects and reasons to ascertain
its inherent nature; and

(c)!consider whether the Bill falls under the exclusive
mandate of the National Assembly pursuant to
Article 109(3) of the Constiturion;

(d)lconsider whether the provisions of the Bill
specifically affect the functions and powers of
county govemments set out in the Fourth Schedule
to the Constitution.

7. The provisions of section 6 shall not apply to-

(a)la Bill to amend the Constitution as provided for
under Article ZS5, 256 and 2Si which is
considered by both Houses;

(b)!a Bill relating to the election of members of a
county assembly or a county executive under
Article 110(lxb) of the Constitution which is
considered by both Houses;

(c)!the annual County Allocation of Revenue Bill as
provided for under Article 218 of the Constitution
which is considered by both Houses;

Bills on which no
question can arisc
forjoint
rcsolution.
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(d)lan APProPriation
Articles 95(4) (b)'

Constitution which
National AssemblY;

Bill as Provided fo
221,222, and 223

is considered onlY

r under
of the
by the

Articles
of the
by the

(e)!a Finance Bill introduced pursuant.to.
'"' gsiili.j, I14, 20e(l), 210 .and .221(,1)

Conititution which is considered onty

National AssemblY;

(fl! any Bill providing for taxation and other revenue-

raising powers 
-of the national government

introduced p,"'uni to the provisions of Part 3 of

A;,;t Twelve of the eonstitution which is

"onr'ia"r"a 
only by the National Assembly; and

(g)!a Bill not conc€rning county governments which

nursuant Artrcle l0!(3) of the Constitution is

ffi#;J^""rv i' the' National. Assembly and

passed in ac"Jrd^n"e with Article 122 and the

'sianaing Orders of the AssemblY '

8. (1) Upon receipt of a notification of-a question

under section 6(3), the 'Sp*t"t of the second House shall

within a period not excieding seven days' consider the

question raised.

(2) Upon consideration of the question' the Speaker

Consideration of a

questioo arisinS.

Agreemcnt ovcr
the question
raised.

may-
(a)!agree with the question as raised; or

(b)!disagree with the question as raised'

o r I \ whenever a Speaker of the second House agrees

*i,h';#'q;";;i;; t"it;i as contemplated under section

;dX";:# S;eater strall prepare andiransmita Certificate

;i:r;i'" R"tolution in otipticate' for endorsement by the

Speaker of the originating House'

(2) Upon receipt of a Certificate of Joint Resolution

"" ";;;,";n "t .-*t'"ther a Bill concerns coult]e1^tl1

So"ati. of the originating House shall' as soon as rs

;f"T;; i"ii"ri"-?r',"i'-i&ot'tio' and corvev a copv of

ii" C"nini",e to ttre Speaker of the second House'

(3) The Certificate of Joint Resolution-shall be in the

forrn'*"t out in ttre Second Schedule and shall be deemed to

;;;tJ;; "f 
the resolution of the particular question'
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10. (1) Whenever the Speaker of the second House
disagrees with the question raised as contemplated under
section 8(2Xb), the Speaker shall immediarely refer back
the question to the Speaker of the originating House for
reconsideration noting the specific clauses of the Bill
subject to the disagreement and the specific reasons for the
disagreement.

(2) If the Speaker of the second House refers a
question back to the Speaker of the originating House
Speaker for reconsideration, the Speaker of the originating
House may, following the appropriate procedures as set out
under the respective Standing Orders-

(a)lcause the Bill to be modified taking into account
the observations and recommendations of the
Speaker of the second House; or

(b)!further disagree with the observations and
recommendations of the Speaker of the second
House on the question.

(3) If the originating Speaker causes the Bill to be
modified to accommodate the observations and
recommendations of the Speaker of the second House, the
question shall be deemed to have been resolved for
purposes of Article 110(3) of the consriturion.

(4) The Speaker of the originating House shall notify
the House on the modification of the Bill and the procedure
for its consideration as modified.

(5) Where the Speaker of the originating House
further disagrees with the observations and
recommendations of the Speaker of the second House on
the question, the provisions ofsection I I shall apply.

f1. (l) Where the Speakers are unable to jointly
resolve a question arising under Article I l0 of the
Constitution, the Speakers may-

(a)!refer the Bill to irs sponsor for further directions;
(b)ljointly appoint any person or body of persons to

make such recommendations within seven days on
the way forward as may be appropriate.

(2)!Where the Speakers of the Houses of Parliament
are unable to reach a joint resolution on a question after

Disagrcement
over thc question
raiscd.

Conciliation in the
event of
disagrcement.
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ting
Bill

r 319

in v ok i n g the P-ro v is ro n 

i,:f il:' ::tl: il J,*,11" Ji iil'
House maY Proceeo \1

notwithstanding the disagreement'

12. (l) A money Bill or motion shall be introduced

only in the National d;;;ly i; accordance with Article

1 l4 of the Constitution '

(2) lf, in the opinion of the Speaker of the National

Assembly, a motion *"i"t pt"'ition for a matter listed in

the definition of "a t""Jy eiiLt' the Assembly shall'

Dursuant to Article l14i;)';f tne constitution proceed only

il'il;;i;*;- *itt' tt'" ittommendation.of the relevant

committee of the AssJmbly urt", taking into^account the

;;il;" aJinet secretary responsible for finance'

13. (1) Where a Member in charge of a.Bill intends to

co-sponsor a Bill with ;'il;;;"t of-the other House' the

il"ffiililtJn"rua" i'itt'" *"totandum of objects of the

Bill a statement indicatingltt" nu*" of the Member of the

;#Hil*i,o'nuil'i"-'in trl*g"of the Bill upon its

p"-t"g" "i 
,t e Bill by the originating House'

(2) The relevant Clerk' shall up-on passage of the Bill

""a.)i.irgrupi',- 
trl, ro*ulJ u t"tiiri"d co-py of the Bill'

siened by the Clerk una 
"nOott"O 

Uy t!9 Speaker' to the

6i"rt.iir," 
"ther 

House together with a Message-

Consideration of
money Bills.

(3)!Where the matter under consideration under

subsection (2) relates t" u SilL or motion originating from

the Senate, the relevani committee of the Assembly may

recommend that-
(a)!the Bill or motion be not proceeded with by the

Assembly fo'"'"*u'i of compliance with the

procedure '"t 
oui in Articlei 109(5) of the

Constitution;

(b)!the relevant departmental t:TTY"t of the

Assembly i' ut ii-u'"ttv io take up.the^origination' of

the Bill ot *oiion in question il t:::'pont-:t^tl]!

with the 5en31er who sponsored the Bill or motlon

and the p'o""""'of-"Jnsiderution of the Bill be

deemed to Utgin airestr in the Assembly pursuant

to the P'"'i;i;;;'-;i Article 10e(s) of the

Constitution '
Co-sponsorshiP of
Bills
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(a)lrequesting the consideration of the Bill by the
other House in accordance with the respective
Standing Orders; and

(b)lnotifying the other House of the name of any
Member of the House nominated to co-sponsor the
Bill.

(3) This section shall not apply to a Bill which, in
terms of Article 109(3) of the Constitution, is considered
only in the National Assembly.

PART IV_CONDUCT OF JOINT PROCEEDINGS
AND COMMITTEES

14. (l) If one House passes an ordinary Bill
concerning county governments, and the second House-

(a)lrejects the Bill, it shall be referred to a mediation
committee appointed under Article 113 of the
Constitution; or

(b)!if after the originating House has reconsidered a
Bill referred back to it under Article ll2(lXb) of
the Constitution, that House rejects the Bill as
amended, the Bill shall be referred to a mediation
committee under Article I l3 of the Constitution.

(2) The Speakers of both Houses shall appoint a
mediation committee consisting of equal numbers of
Members of each House, to attempt to develop a version of
the Bill that both Houses will pass.

(3) The quorum of a mediation committee shall be a
third of its members from the National Assembly and a
third of its members from the Senate.

(a) The Chairperson and Vice-Chairperson of a
mediation committee shall be appointed by the majority of
the Members of the committee present at its first meeting.

(5) The Chairperson and the vice-chairperson of a
mediation committee shall not be Members of the same
House.

(6) unless a decision is reached by consensus, any vote
to be taken in a mediation committee shall be by separate
Houses.

Mcdiation
committe4s
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(7) The report of a mediation committee on a Bill
prepared in terms of Article I l3 of the Constitution shall be

iaid on the Table of each House by a Member of the

mediation committee authorized by the committee in that

behalf.

(8) Where the report of a mediation committee

includes an agreed version of the Bill in terms of Article
113(2) of the Constitution, the Houses shall consider the

report of the mediation committee and the Houses shall

,ote to approve or reject the report of the Committee'

(9) Where the report of a mediation committee is to
the effect that the committee has failed to agree on a

version of the Bill or where the mediation committee fails
to agree on a version of the Bill within thirty days from the

date the Bill was referred to it, the Bill shall stand defeated

in terms of Article I 13(4) of the Constitution.

15. (1) The Houses may, by resolution establish

Committees to be designated as joint committees of
Parliament stating the mandate and objects of such

committee and the number of members to be appointed to

the committee.
(2) A joint committee of Parliament shall comprise an

equal'number of Members of the National Assembly and

Senators.

(3) The quorum of a joint committee shall be a third of
its members from the National Assembly and a third of its
members from the Senate.

(4) Unless a decision is reached by consensus, any

decision by the committee shall be by resolution supported

by at leasi two-thirds or more of all the members of the

committee.

16. (1) A committee of one House may hold a joint
sitting with the corresponding committee, of the other
Housi to deliberate on matters of mutual interest and

concern.

(2) The National Assembly and the Senate shall, upon
commencement of this Act prescribe under their respective
Standing Orders joint rules for the conduct of the sittings
under subsection (l).

Joint committecs.

Joint sittings of
committees.
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(3) In the absence of the rules under subsection (2)-
(a)!the Houses may, on a motion, prescribe rules for

the conduct of a proposed joint sitting by
committees of the Houses;

(b)!the Speakers may issue joint guidelines for the
conduct of a proposed joint sitting by committees
of the Houses.

17. (1) Pursuant to Article 107(2) of the Constitution,
at a joint sitting of the Houses of Parliament, the Speaker of
the National Assembly shall preside, assisted by the
Speaker of the Senate.

(2) At any Joint Sitting of the Houses, the Standing
Orders of the National Assembly shall apply with such
modifications and variations as the Speaker of the National
Assembly may consider necessary or appropriate.

(3) The Speakers of the Houses of Parliament shall
enforce any directions given during a joint sitting in
relation to the conduct of a Member of Parliament in
accordance with the applicable provision of the National
Assembly Standing Orders.

18. The Speakers of the Houses of Parliament may, in
consultation with the lraders of the Majority Party and the
Minority Party, arrange for a joint sitting of Parliament for
purposes of an address by a visiting Head of State or
dignitary.

PART V_MISCELLANEOUS
19. (l) Each House of Parliament and its committees

shall facilitate public participation under Article 118 of the
Constitution.

(2) The public participation under subsection (l) shall
be conducted through any of the following-

(a)! inviting submission of memoranda;

(b)!holding public hearings;

(c)!consulting relevant stakeholders in a sector; or

(d)! consulting experts on technical subjects.

(3) A committee of a House of Parliament shall have a
broad measure of discretion in conducting public

Joint sittings of
Parliament.

Address of
Parliamsnt by
visiting
dignitarics.

Public
panicipation

Proccsscs.
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particiPation on a matter referred for its consideration and

shall-

1323

(a)lendeavour to avoid duplication of any related

exercise conducted on the matter;

(b)lembrace modern means of engagement' including
'-' 

the use of information communication technology;

(c)lgive reasonable notice of the exercise and afford
' ' 

ihe public a reasonable opportunity to participate;

(d)ladopt a clear and simple mediurn of engagement' ' 
with wide reach for the exercise;

(e)! target specific stakeholders, where appropriate;

(fl1 ensure reasonable access and participation of
persons with disabilities in the exercise;

(g)lmaintain a record of the submissions received

from the exercise.

(4) When a Bill under Article 109(4) of the

Consiitution has been passed in one House' the Clerk shall

f"*ara a certified copy of the Bill, signed by the Clerk and

;;;;;;J;ithe Speaker, to the clerk of the other House

;;;;-il.-*i.,,h ttre puutic participation report on the Bill'

(5) A committee of one House may hold a joint public

parti;ipati,on "i"."it" 
with the corresponding committee of

the other House.

(6) In considering a Bill or a. matter ,on 
which a

committee of a House of P".li"t"nt has conducted public

participation, a committee of the second House may -
(a)lelect not to undertake a similar exercise and rely
'- on tt " findings of the committee of the first

House; or

(b)!seek additional views on the Bill or matter-

(i)l with respect to substantive amendments made

to a Bill during its consideration;

(ii)! from Persons or stakeholders who did not
participate in the exercise conducted in the

first House;
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(iii)! from persons or stakeholder whose
submissions were not taken into account by
the first House.

(7) A committee of Parliament shall consider the
views received from public participation broadly.

(8) An Act of Parliament is not invalid on account of
the failure to incorporate any view submitted during public
participation.

20. (l) Before formally declaring the existence of a
dispute between the Houses of Parliament, the Houses of
Parliament shall, in good faith, make every reasonable
effort and take all necessary steps to amicably resolve the
matter by initiating direct negotiations with each other or
through an intermediary.

(2) Where the negotiations under subsection (l) fail,
the Leadership of a House of Parliament may formally
declare a dispute by referring the matter for resolution by
the Speakers of the Houses.

(3) Within twenty-one days of the formal declaration
of a dispute, the Speakers of the Houses of Parliament shall
convene a meeting inviting the lradership of the Houses or
their designated representatives -

(a)!to determine the nature of the dispute, including-
(i)! the precise issues in dispute; and

(ii) ! an
an

material issues which are not in dispute;

(b)!to-
(i) ! identify the mechanisms or procedures, other

than judicial proceedings, that are available to
the parties to assist in settling the dispute; or

(ii)! agree on an appropriate mechanism or
procedure for resolving the dispute, including
mediation or arbitration.

(4) A party in court shall demonstrate that all efforts
of amicably resolving a dispute between the Houses of
Parliament under this section have failed.

Usc of ahemativc
disputc r€solution
mcchanism to
rcsolvc disputes.

v
d
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FIRST SCHEDULE

NOTIFICATION OF QUESTION ARIIING UNDER ARTICLE
ll0(3) [s.6(3)]

REPUBLIC OF KENYA

. .. . .... .......daY of

PARLIAMENT

WHEREAS the ......."...BiII, 20"' (National

AssemblY/Senate Bills No .. . . .of 20. . . .) was published on the

...,20....

A question as to whether the" " " " ' "" "BilI' 20' " "

(National Assembly/senate Bills No'....of 20" ") concerns county

governments has arisen as follows.-

(inclicate the details relating to the question)

NOW THEREFORE, this is to request your view on the question'

DATED this day of 20

Speaker of the National AssemblylSenate
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SECOND SCHEDULE
CERTIFTCATE OF JOINT R"ESOLUTION ts.9(3)I

REPUBLIC OF KENYA
t.

No....of 20......) is-
(a)! a Bill concerning county goverrunents E ; or a Bill not concerning county

govemments fl; and

(b)!a special Bill within the meaning of Article ll0(2) of the constitution [ ;
or an ordinary Bill within the meaning of Article l l0(2) of the constitutionfl

PARLIAMENT
WHEREAS the ............. ..... 8i11,20.....
(National Assembly/Senate Bills No.........of 20,..) was published on the
............day of 20....

AND having considered the provisions of Article 109(3) of the constitution
NOW THEREFORE,

Pursuant to Articlel l0(3) of the Constitution, I hereby certify that the

Bill, 20.... (National Assembly/Senate Bills

This day of 20.....

Speaker ol the National Assemblylsenate

Pursuant to Articlell0(3) of the Constitution, I hereby certify
Bill, 20,..,. (National Assembly/Senate Bills No, .,...,,of 20

...,.,) is-
(a)l a Bill concerning county gov€rnments fJ ; or a Bill not concerning counry

governments[ ;and
(b)la special B ill within the meaning of Article I l0(2) of the Constitution f! or

an ordinary Bill within the meaning of Article I 10(2) of the Constitution fl
This day of.,.,.,..,, ......20.

Speaker of the National AssemblylSenate
*Thir Certilicatc does not apply with rcg8rd to thc Bills spcclfl€d undcr section 7 ofthc Act

that the
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MEMORANDUM OF OBJECTS AND REASONS

Statement of objects and reasons of the Bill

The principal object of the Bill is to give€ffect to Articles 109' I l0'

113. l[4 and 118 tf t# d;Hil;;' f,re.Bill also seeks to foster the

bicameral relations by'"p;;;i;; procedures for ensuring seamless

Il"*iffir"r'oitit'" rtgitr'"ive business of both Houses'

PART I-outlines the Preliminary provisions

Clause I of the Bill is the short title'

Clause 2 of the Bitt provides for the interpretation of terms as used in the

Bill.

Clause 3 of the Bill provides for the objects of the Bill which include to

;#il;a;;-#i:i*:mfjliyi,:"y,'""X:ii*liTftI,?l'l;
ylff t"J,:lH,ffi i":Til:"!i!:';1ilil-;:-":::'i:::":lllll,'n"
National Assemblyl t;ffi ;iilt th" are Bilts not concerning county

ffiffiJ#;;;i"f# Biils concernins countv sovernments'

,ART lr_outlines matters relating to publication and the enacting

formula for Bills unA e"i' o] Parliarient t-: :t t standardize the practice

between the Houses' These matters were previously expressly provided for

ii tt 
" 

-Conttitution 
prior to 2010'

Clause4oftheBillprovidesforthePublicationofBillsoriginatingfrom
either House of P-l;;";;"d'";';"''i"g.tormuta and imposes timelines

for such publication ;;;;L';;";*io* in"t" the Government printer at

iir""t O"fivt in the printing of Bill requests'

Clause 5 of the Bilt provides for the publication of Acts of Parliament

after assent bY the President'

PART lll-contains provisions relating to the joint resolution of a

iiti., ,^ta", e*i"t" ito(r) "r 
the constitution

Clause 6 of the Bill provides for the manner in which the qY:::i?l 
'**t

for purposes "r 
e"i"rt'iili6i ti 

'i,r" 
C""'it':'::;r1rd the matter in which

on"tpiut"t notifies the other of the question anstng'

Clause 7 of the Bill outlines the instances where no question can be

deemed to arise tJ;';;'i; 
-iiof:l 

as the Constitution has in itself

expressly provided i* itt" m"a" of enactment of the Bills in question'

Clause t of the Blll provides for consideration of a question arising and

In" Jpi*t 
"tAiaule 

t'o tt'e Speaker upon such consideration'
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cfrype 9 of the Bil provides for agreement over the question raised inwhich case a Certificate of joint Reso'iution is issued.

cllye 10 0f the Bin provides_for disagreement over the question raised
and the options available to the Speaker ipon such disagreement. 

- -- '

Clause 1l of the Bill
disagreement.

provides for conciliation in the event of

9lt" l1-rt the Bilt provides for consideration of rnoney Bills especiaily
where such-a finding is arrived at under Article l l4(2) il respect tr nitt,
emanating from the Senate.

Clause 13 of the Bill provides for co-sponsorship of Bills.
PART IV provides for the conduct of joint proceedings and committees.
clause 14 of the Bill provides for Mediation committees and incrudes
provisions on the chairing, voting and conduct of such committees 

----

clause 15 of the BiIl provided for Joint committees and their procedures.
clause 16 of the Biil provides for Joint sittings of the Houses and the
enforcement of the Standing orders of the H6us" p."riainj o"". 

-ru.t,
sittings.

Clause 17 of the Bill provides for an Address of parliament by visiting
dignitaries.

PART v-provides for miscellaneous provisions on matters of mutuar
interest to the two Houses of parliament.

Clause 18 of the Bill provides for address of parliament by visiting
dignitaries.

Clause 19 of the Bill provides for public participation processes.

clause 20 of the Bill provides for use of alternative dispute resorution
mechanisms to resolve disputes in keeping with the iudicial princiores
outlined under Article r59(2Xc) of the-Co-nstirution. it" ctauie i*ir,".
provides that where a dispute arises between the Houses retatln! to-ttre
discharge of their respective functions, the Houses shalr use altlrnative
forms of dispute resolution in seeking to resolve the dispuie anJ-sirarr
before seeking redress in co_urt on ,ny-dispute relating ro th; diJii;g; of
their respective functions, first exhaust the alternativ"e dispute ,"rotition
mechanisms.

THE FIRST SCHED_ULE provides for the notification of question
arising under Article l l0(3) ofihe Constifution.
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for the Certificate of Joint

ve Powers and limitation of

ers or limit any fundamental

matters of a bicameral
resolving any disPutes

be considered bY both

THE SECOND SCHEDULE Provides

Resolution.

Statement on the delegation of tegislati

t"t A"*"nt"l rights and freedoms

The Bill does not delegate legislative pow

rights and freedoms'

Consideration of the Bill by both Houses

This Bill provides for the seamless processing of

ffi;il Ii" noot"t of iarliament ind a-rnode of

that may arise between iht Hout"t' The Bill shall

Houses.

Statement as to whether the Bill is a money BiIl within the meaning of

Lril"f" 114 of the Constitution'

TheenactmentofthisBillmaynotoccasionadditionalpublicexpenditure.

Dated the 28th JulY' 2023

SAMUEL CHEPKONGA'
Member oJ Parliament'
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REPUBLIC OF XEI{YA
rHE IATIOIIAL ASSEIIBLY

l3ll| PARL|AI ErI-SECOIiD SESS|OI{ 2023
DEPARTTEIITAL COIIIITTEE OII .IUSTICE A1'D LEGAL ATFAIRS

lLo WHEREAS, th. Hou3.. of P6rll.m€nt [Blc.mer.l R.latlons) BIll [N.tlonll Alsembly BillNo.44 of 2023) wr3 rcad .
Flrst Tlm. on Thurd.y l7n Aulu.t 2023 thorc.ftsr rofonsd to th3 r.hy.nt Oop.rtrnent.l Commttt.. ror con.ld.6tbn
end Eportlna to lhe Hou...

t]{ THE HATIER Of ARnCLE ll8 ol[b] OF IHE COXSnnmOr
lxD

IH TIIE IATIER OF CO'ISIDERAIIOII 8Y THE IATIOIAL ASSEIBIY OF!
THE H(ruSES OF PARLTAITEllT (BTCAI|ERAL RELAnOT$ BlLL

(I{ATIOIAL ASSEiIBLY BILL IO 44 of &31

WHEREAII Artlcle ll80l Ol of tho Conttltutlon Bqulrrr Parliament to ,.cllitlt Frbllc p.rtlclpatbn .nd lnvolv€m.nt ln
th. loSl.lstlv. .rd other bu3lnots of P. hment .nd lts Commltt..3 .nd StsndlnS odar 127(3) of the Nltlonal As..mbh
St!ndlnS0rdert rsqulru6 House Commltto€6 conrlderln8 8lll. tohcllttrt. p'rbllc p.rtlclpstlon.

IT IS I{OTIFIEOTHAT:

Th. Hout . ot P.rll.n nt [Blc.lrl.].|nd.(on.l Elll [tlltion l A.-mUy Elll Xo.44 ot 2023,l.. Blllspon$r€d by tho
l..r .. ior lln blol Con titu.rv tltF lbr S{rxrl Ch.p*oiS., UP, wlth tll€ prlnclp.l obisct bslng to glw offoct to
Artlcl€s lO9.ll0.ll3.ll4 lrd ll8 of th. Con3tltutlon.

Th. Blll sl.o ..€kt to l6t.r th. tlcrmar.l nlstlom by pr.scribln8 prcc.dur€. br .n.!drE s6.ml..s coosldsntlon oI ths
l.8l3lrtlv. biltlmr. of both Hourai,

taOW THEREFORE, la compli.nca with Artlclo 1180, Gl of tha Co.r.lltutlon rnd St ndlrE 0d6r lr(3), the Clert of the
rtloml A6sombly hor.by lnvlte8 th. publlc .nd ttrklholder. to tubmll memorands on th. Blll to ths D.p.rtfl.ntrl

CommltLa on Jratic. .nd Lqrl Afi.li!.

Cople. of tho Elllt .r. .valhbl. st th. il.tlomlAss.mhly Trblo 01flc., Mrln Plrlhmont Bulldln8i or on llu..rrllmrnt.
ro.t /th.-n tbtl.l-.!-mhlv^ou..-ho.lllr..|blll..

Thomcmorand.m.ybeforwadodtothrChrlotth.tttloi.lA..r ly, P.O. Bor 4t842-@'tO0, tl lrcbl; hand-d.llv6r.d
to th€ Oric. ol tha Clarl. ll.ln P..li.m.nt BslldinSr, ll.i.obi; or €mall.d to cll.6o.rllfirnt.6.L to bc r*liv.d on or
b.for. Xord.y 28i (M.., 2023 rt 5.OO p.m.

s. xroRoGE
CIERI( Of IHE f,Anoll^L ASSEI'BLY

Cr oEtotul 2023

r1{vtTATIot{ FoR PuBLtc PARTrCtpaTroil Ar{D slrBtltsstot{ oF ltEllonAilDA

Fq lr. f,tlrl' * s,r/,ef d aL B M C.h W



Annexure 5: Letters from the Clerk of the
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stakeholders to attend the
public participation forums



THE NATIONAL ASSEMBLY
OFFICE OF THE CLERK

P. O. Box 418+9-OOIOO

Nrirobi, Kenye
Mein Perliament Buildings

Telephone: +95+9098.18O0O ext. SSOO

Emdl: cna/(lparliamcnt.s().kc
u ww.parlirment.go.ke/the.nrtionrl-assemblJ

o

When replying, please quote

Ref: NA/DDC/JL ACn023 I I 43

Mr. Felh K Koskei, EGH
Head ofPublic Service

Exccutive Office of the President

Harambee llouse
NAIROBI

Mc. Aurelia C. Rono
Principal Socretary
Parliamcntary Affairs
Office of the Prime Cabinet Secretary
NAIROBI

22ld November, 2023

Dr. Chris IC Klptoo, CBS
Principal Secretary,
Thc National Treasury
Thc National Trcasury and Economic Planning
Treasury Buildings
llarambcc Avenue

N4IBAEI

Ms. Anne Amrdi,
Chicf ReglsrrEr Judiciary of Kenya / secretary
Judicial Service Commission
Suprcmc Court Building
NAIROBI

Mr. Ehy Srinnr
Exccutivc Director
Intemstional Commission of Jurists
ICI Kenya House, OffSilanga Road, Karen
NAIROBI



Mr. Joech Deche, MBS
Chicf Exccutive Ofticcr/Commission Sccrctary
Kcnya [,aw Reform Commission,
Rcinsuranc€ Plsza, 3d Floor, Taifa Road,
NAIROBI

Mr. Florcnce Muturi,
Chief Exocutive Officet
Law Socicty ofKenya (LSK)
Iavington, Opposite Valley Arcade, Citanga Road

r. Shclh Meslnde
ecutive Dir€ctor

Intemational
Road, Off Ring Road, Kilfunsni

exl to Commodor€ Oflice Suites
o

o
I

. Mrhri Mwangola

raia Trust
Avenue, off Gitanga Road

Caroline Gaita
utive Director,

Trust
CK Cardcn House,2nd Floor, Wing A,

st Ngong Avenue

r, Annctte Mbogoh
ve Director

cha Sheria
lc Odume Rd, Off Argwings Kodhck Rd

rof. Glthu Muigei EGH, SC
Partner,

ohammed Muigai Advocstes
M Chambers, 4th Floor, K-Rcp Ccntrc
ood Avenue, Off t enana Road. Kilimani

o



o

Hon. Justicc Charles N1'achae
Judge, East African Cou( of Justice
lst F-loor, IiAC Ileadquarters
Africa Mashariki Road, EAC Close
P. O. Box 1096, Arusha
TANZANIA

Juslicc (Rt). Prof. JB Ojrvang
Chairperson,
Energy and Petroleum Regulatory Authority Board of Directors
Eagle Africa Centre
Longonot Road, Uppcr I lill
NAIROBI

Prof. Yash Psl Ghai
Constitutional Larv Expcrt
Katiba Institute
House No.5 -thc Crescent-Off Parklands Road

NAIROBI

Dr. Mutakha Kangu
Constitutional Law Expert
NAIROBI

Deer fYl, M,t,r,'
MEETING WITH DEPARTMENTAL COMMITTEE ON JTJSTICE AND LEGAL
AFFAIRS ON THE CONSIDERATION OF TIIE HOUSES OF PARLIAMENT
(BICAIUERAL RELATIONS) I}ILL (NATIONAL ASSEMBLY BILL NO. 44 OF
2023)

RE:

The Departmental Committce on Justicc and Legal Affairs is established pursuant lo National
Assembly Standing Order 216 which mandales il to inter aliu.'slud1'and review all legislalion
referred lo il.'

The Committee acknorvledgcs your attendancc and subrnissions on thc l{ouses of Parliamcnt
(Bicameral Relations) Bill, 2023 sponsorcd hl the Membcr for Ainabkoi Cotrstituency, l'lon.
Samuel Chepkonga, MP. durirrg its sitting on 1'hursday 9'h November, 2023. At its subsecluent

sitting, the Comrnittee found it necessar)' to nrecl 1ou again to discuss the Bill bclbre reporling to

the House.

The purpose ofthis lettcr is to invitc you to the rneeting schcduled for Tuesdal' 28th n'ovembcr,
2023 at l2:00 pnr. The venue ol'thc meeting u'ill bc communicated in duc coursc.

You are rcquestcd to prepare your u'ritten submissions in a matrix lbrnrat that indicatcs the section
ofthe Act. specilic clause, proposed amendment and justification. Tsentl' (20) hard copies ofthe
submissions should bc scnt to the Ollicc of the Clerk. Main I'arlianrent Building b)'Monday 27rh

November,2023 and a soft copy ernailed to cna,?,narliarnent.{:o.ke.

a
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Had copics of the Bill arc available at tbe National Asscmbly Table Offrcc, Main Parliament
Building whilc an electronic copy may bc accesscd on the Parliament website:
www.oarllament.ro.ke/the-natioanl-assem blv/house-bills for rcfercnce.

Our Liaircn Oflicers on this mattcr are Mr. Dougler Krtho who may bc contrcted on tel. no.
0122333145 or email: douslas.krtho@Ir8rli8ment.co.ke, Mr. Jeet Ayiego Kitaka tel. no.
0215385945 or email: iael.kilakaldoarliament.co.kc and Mr. Abdikrfrr Abdi Sheikh tel. no.
0715456503 or email: abdikafar.shcikh@patliament.so.ke

Yours

NDOMBI,MBS
CLERK

Hon. Musella Mudavedi, E.G.H.
Prime Cabinet Secrctary
Oflice of the Prime CEbinet Sccrctary
Kenya Railways Headqua(ers
Off Haile Selassie Avenue
NAIROBI

Pro. Njuguna Ndung'u, CBS
Cabinet Secretary
The National Treasury and Economic Planning
Treasury Buildings
Harambee Avenue
NAIROBI

L
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THE NATIONAL ASSEMBLY
OF.FICE OF THE CLERK

P. O. Box 41849-ooloo
Nairobi, Kenya
Main Psrliament Buildings

Telephone, +95,*209a,*8ooo ext. 33oo
Email: cnaf(r}arlianr('Itt.g(r.ke

wrvrv.oarliament. go.ke/ the-national-assembl v

When replying, please quote

Ref: NA/DDC/JL AC n023 I I 43

Mr. Felix K Koskei, EGH
Head of Public Service

Executive OIfice of the President

Harambee House

NAIROBI

Ms. Aurelia C. Rono
Principal Secretary
Parliamentary Affairs
Office of the Prime Cabinet Secretary
NAIROBI

Dr. Chris IC Kiptoo, CBS
Principal Secretary,
The National Treasury
The National Trcasury and Economic Planning
Treasury Buildings
Harambee Avenue
NAIROBI

Ms. Anne Amadi,
Chief Registrar Judiciary ofKenya / Secretary
Judicial Service Commission
Suprcme Court Building
NAIROBI

Ms. Elsy Sainna
Executive Director
Intemational Commission of Jurists
ICJ Kenya House, Off Silanga Road, Karen

22nd November, 2023

C

a

NAIROBI



r. Joash Drche, MBS
f Executive Officer/Commission Secretary

Law Reform Commission,
Plr"., 3d Floor, Taifa Road,

. Florence Muturi,
Exec8irre Officer

w Society ofKenya (LSK)
Opposire Valley Arcade, Gitanga Road

BI

. Sheila Mesinde
ve Director

Intemational
ndaruma Road, Off Ring Road, Kilimani

ext to Commodorc Office Suites
BI

r. Mshei Mwengola
rperson,

raia Trust
Avenue, off Gitanga Road

s. Caroline Geitr
utive Direetor,
endo Trust

CK Garden House, 2nd Floor, Wing A,
Ngong Avenub

r. Annette Mbogoh
ve Director

tuo cha Sheria
le Odume Rd, Off Argwings Kodhek Rd

a

J

I

a
I

f. Githu Muigei, EGH, SC
Partner,

Muigai Advocates
Chambers, 4th Floor, K-Rcp Centre

Avenue, Off Lenana Road, Kilimani
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Hon. Justice Cherles Nyachac
Judge, East African Court ofJustice
I st Floor, EAC Headquarters
Africa Mashariki Road, EAC Close
P. O. Box 1096, Arusha
TAN NIA

Justice (Rt). Prof. JB Ojwang
Chairperson,
Energy and Petroleum Regulatory Authorily Board of Directors
Eagle Africa Centre
l,ongonot Road, Upper Hill
NAIROBI

Prof. Yrsh Pel Ghai
Constitutional Law Expert
Katiba Institute
House No.5 -the Crescent-Off Parklands Road
NAIROBI

Dr. Mutekha Kangu
Constitutional Law Expert
NAIROBI

Dear 0, llc^y,.,
RE: MEETING WITH DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL

AFFAIRS ON THE CONSIDERATION OF THE HOUSES OF PARLIAMENT
(BICAMERAL RELATIONS) BILL (NATIONAL ASSEMBLY BILL NO. 44 OF
2023)

The Departmental Conrmittee on Justice and kgal Affairs is established pursuant to National
Assembly Standing Order 216 which mandates it to inter alia, 'stud), and review all legislalion
relerred lo it.'

The Committee acknowledges your attendance and submissions on the l-louses of Parliament
(Bicameral Relations) Bill, 2023 sponsored by the Member for Ainabkoi Constituency, Hon.
Samuel Chepkonga, MP, during its sitting on Thursday 9th November, 2023. Al its subsequent
sitting, the Committee found it necessary to meet you again to discuss the Bill before reporting to
the House.

The purpose ofthis lctter is to invite you to thc mccting schcduled for Tuesday 28rh Novcmber,
2023 at 12:00 pm. The venuc ofthe meeting will be communicated in due coursc.

You are requested to prepare your written submissions in a matrix fonnat that indicates the section
ofthe Act, specific clause, proposed amendment and justification. Twenty (20) hard copies oflhe
submissions should be sent to the Oflice of the Clerk, Main Parliament Buitding by Monday 27rh

November, 2023 and a soft copy emailed to cna,'Ooarliament.so.ke.

o



copies of the Bill are availablc at the National Asscmbly Table Office, Main Parliament
uilding while an electronic copy may be ac.ccssed on thc Partiament website:

rl for rcfercncc.

Liaison Ollicers on this matter are Mr. Dougler Ketho who may be contactd on tel. no.
722333115 or email: douqlas.katho@parliamcnt.qo.ke. Ms. Jrcl Ayiego Kileke tel. no,
7253E59{5 or email: iacl.kilak@oarliament.qo.ke and Mr. Abdlkrfrr Abdl Shclkh tel. no.

15,{56503 or email: aMikafar.shcikh@arliament.qo.ke

ounl

a-
to:-

NDOMBI,MBS
TIO AL MB

Hon. Muralle Mudrvrdl, E.G,H,
Prime Cabinet Secr€tary
Office of the Prime Cabinet Secretary
Kenya Railways Headquarters
Off Haile Selassie Avenue
NAIROBI

Pro. Njuguna Ndung u, CBS
Cabinet Secretary
The National Treasury and Economic Planning
Treasury Buildings
Harambee Avenue
NAIROBI

a
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Annexure 6: Memoranda by Stakeholders



THE JUDICIARY
OFFICE OF THE CHIEF REGISTRAR OF THE JUDICIARY

Our Ref: CRJ 48 Your Ref: NA/DDC /ILAC/2023(143) Date: Novemb er 28,202j

The Clerk of the National Assembly
The National Assembly
Office of the Clerk
P. O. Box 41842-00100
NAIROBI

Dear Sir

o 0 0c
+

4 I llq

@

RE: Meeting with Departmental committee on Justice and Legal Affairs on the
consideration of the Houses of Parliament (Bicameral Relations) Bill (National
Assembly Bill No. 44of 2023)

we acknowledge receipt of your letter dated 22"d Novembe r 202j on the above subject.

During the first breaklast meeting on February 2,20'23 between the Chief Justice and the
fustice and Legal Affairs Committee flLAC) of the National Assembly at the stanely,
JLAC Members expressed concerns over the manner in which courts were intervening
in disputes between the two Chambers of Parliament. In her response, the Chief fustice
recommended that Parliament should develop a framework for the resolution of such
disputes out of court.

We are glad to note that the Houses of Parliament (Bicameral Relations) Bill is now before
the House, and one of its objects is to create a framework for the amicable resolution of
disputes arising between the two Houses of Parliament. we are particlarly glad that
courts will now be the very last option when mediation between the Houses fails.

For the above reasons, we support the enactment of the Bill and thank you for giving us
the opportunity to comment on the Bill.

Yours sincerely

Paul N. Maina, OGW'ndc'(K)
FOR: CHIEF REGISTRAR OF THEIUDICIARY

/ o )tbt, 1023

Copy to:

aadko

Chief Justice & President,
Suoreme Court of Kenva

NAIiOi'lA
REC

i- AS
EIV

S):,Itf !;LY
rD

v.o

2 8 Nov 2023

C l,'-:n--r. :, u' ' r-E
t: -. - 184e \lAlP'CBI

SupIeme Courl Building I Groilnd Floor, Chamber 6 | P.0. Box 30041{0100 | Nairoti
Ter. +25,1 0730 l8l600rm[00 | d|tefegbta@coultgo.ro lwwjudicary.go.ke

Justice Be Our Shield and Defender
Soclollront ormollon

,hr.-,,,th ACCata lo Jutllci



KENYA LAW REFORM COMMISSION

@
''A ttbront Agenq't)r RcsPottsive La$ Rct al

Tetcgrarrrs: "LA\tr'Rll|ORM" NAIROBI
Telcphoncr Nairobi, + 2 54-20 2241186/22411O1

Fax'. i254-20-2225186
www.info(.)klrc. go.kc

*n"' *'''KttldId+luot. 
I X (24t

and Date

The Clerk of National Assembly
Clerk's Chambers
I.lational A:rembly
Fdr'lianrerli Bu,:ding
P.O Bcrx 4].A42 -AAIAO

NAIROBI

KENYA LAW REFOR|\,1 COMMISSION
REINSURANCE PLAZA

3RD FLOOR
TAIFA ROAI)

PO. Box 34999'00100
NAIROBI. KENYA

6ih November. 2023
Rci No

)

(Attnr Ms. Serah Kiokc,, MBS)

b*2-Dear

RE: MEETII..IG WITH DEPARTMENTAL COMMIfiEE ON JUSTICE AND LEGAL AFFAIRS

ON THE CONSIDERATION OF THE HOUSES OF PARLIAMENT (BICAMERAL

RELlrloNs) BILL (NATTONAL ASsEMBLY BILL NO.44 OF 2023)

we acl<ncwledg€ ''ith thanks receipt of your letter Ref'NA/DDc/)LAc/2o23l108 dated -il"
Octrber, 2C21.

AttachP.c please firrcl u'rittetl rubtnissiotts from the Kenya Laur Ref'rrm Comrrrission

As airarays, we thank you for your continued ,upport and cooPeration.

Yor-r;s
*4C

Joast, Dache. MBS

SECRETARY

Kt,RC

Er'cli.

cEo
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REPUBLIC OF KENYA

THE NATIONAL TREASURY AND ECONOMIC PI.ANNING

T elcgrrphic l&tss: 2292 1

firuncc - Nairobi
fAx No. 310833
Telcphonc:2252299

Ref: TNT/CONF 269104'N (7) Ld.

Mr. Samuel Nioroge
Clcrk of the National Assembly
Parliament Buiidings
NAIROBI.

lat IL P O BOX 20191 - 00200
NAIROBI

LIX'o
'IIEASI.'RY

J
a^

-4r,", 24'h Novembe r,2023

[,.\r,

-(*dsNr' + srRr^

RE

Dear

CONSIDERATION OF THE HOUSES OF PARLIAMENT
(BICAMERAL RELATIONS) BILL (NATIONAI ASSEMBLY
BrLL NO. 44 OF 2023)

This in in reference to your lctter No. Nr\/DDC/JL^C/2023/1,43 datcd 22"d

November, 2023.1have been invited to a meeting rvith the Dcpartmental Committcc

on Justice and I-egal Affairs to discuss the abovc Bill. 'l'he meeting is schedulcd for

Tuesday, 28'h November,2023 at 12.00N<>on.

I-lowcvct, I will be attcnding the IN{F (llosed Doot Roundtablc on 'Scaling Up

Climate Finance in Kenya' at Villa ltosa, I(empinski from 9.004.NI to 4.00P.NI on

the same date and therefore not ablc to attcnd the mecting as scheduled.

1'he purposc of this iettcr therefore, is to communicatc this situation and scek your

indulgence ro requcst the Committec to accept our rvrittcn submission on the said Bill
through lettcr Rei No. NT/LIIG N,/761. "lY' (8) datcd 10'r' November, 2023. ,\ copy

of the same is hercby attached fot your refcrence

'l'hank you for your continued support.

Yours

DR. C S KIPIOO, CBS

RECEIVED
* 29 No\/ 2023 *

CLERK'S OFFICE
P O Box 41844, NAIROBI

NATIONAL ASSEMBLY

PRI T
? I NoV 20?3

i---.



Copy: HON. MURUGARA GEORGE GITONGA, M.p
Thc Chailperson
Departmental (lommittee on Justicc and Legal r\ffairs'Ihc National,\ssembly
Par[ament Buildings
NAIROBI



i/

-l \
."-l

l\i
d,-j-r- {

. :-^ 2-.3

REPI.]BLIC OF IGI.ryA
THE NATIONAL TREASI]RY AND ECONOMIC PI-ANMNG

Tel.Sraphic Add&ss: 2292 1

firlance - Nairobi
tAx No.310833
Tclcphon i 2252299

THT NATIONAI, TRXASURY
P O BOX 30007 - 00100

NAIROBI

W1lcn Rcplying Plcasc Quotc

Ref: NTILEGAL/761'TY'(8) Date: 1 0n Noverr;rber, 2023

The Clerk
National Assembly
Parliament Buildiag
NAIROBI

MEETING WITE DEPARTIVIENTAL COMMITTEE ON JUSTICE AND
LEGAI AT'FAIRS ON TTTE CONSIDERATION OF THF" HOUSES OF

P ARLIAMENT (BICAMERAI RELATIONS) BILL, (NATIONAI
ASSEMBLY BrLL NO 44 OT 2023)

Reference is made to letter Ref: No. NA.TDDC/JLAC|TOZ3||O8 dated 31s october,

2023 fuomthe clerk, National Assembly requesting the National Treasury to attend a

meeting on Thursday 9th November, 2023 at 9.3Oam'

The National Treasury was not able to attend the physical meeti:rg as the

cornmunication was received after the date of the meeti:rg, however' we have reviewed

the Bill and our comments are as follows:-

(i) The objective of the Bill is to foster bicameral relations by pressing procedures

for s"rnl"ss consideration of the legislative bushess of both Houses and

proria", a framework for determining the nature of a Bil1 It also defines Bills

ihut do not require joi-n resolution by the Speakers under Article 110 (3) of the

Constitution and defiries Bills that are only considered by the Nationai

Assembly;



(i1) Section 7 (c) (d) and (e) of the draft Bill exempts the County ALlocation Revenue

8i11, the appropt#J B'11-*d the Frnance Bill respectively from joiat

resolution of a o*"*;;";';'"IJa i" a"i"le 1 10 (3) of the constitution; and

(iii) Section 12 (1) and (2) of the drnft.ni} snelles that money Bitl shalI oniy be

irrroduced in the N)iioo"t Assembry i-n compiiance with Article 114 (2) of the

Constitution. Tl"t;;Jt;; uu'"i o" the-recommendations of the relevant

Committee uft"t tuk;;;to;""*t the.view of the Cabinet Secretary' for the

'National Treasury Ja'gtt"o*i" planrring' 
- 
In this regard' the draft Bill is in

;;;ii;"" withthe existi:rg legal iramework'

ln view of the foregoing, we have no objection to. the enactment of ttre houses cif

Parliament @icamerai Rel'a:til*iijiff$"ronal Assembly Bill No' 44 of 2023) i:r its

current form.

-.--2
f,

I

Dr. Chris Kipt6dcns
PRI}.{CIPAI-, SE,CRETARY rNATIONAI URY





KLRC
rf,*iwrl1rrlfillltlrnrEll1<{fi1

KLRC COMMENTS ON THE PRO SED HOUS OFPARLIAM ENT ICAMERA

RELATIoN5)BlLL. NATIO NAL ASSEMBLY BILL NO.44 0F 20.23\

The Kenya Law Reform Commission has studied the proposed Bill and makes the

following comments

RATIONALEKLRC PROPOSAL

AMENDMENT
SECTION/ PROPOSED

ute reambles for statutes
Kenya's drafting ltYle does noDeletePreable

Section 2
The proPosed definition
prone to be interpreted in
diverse waYs. For instance' a

Bill containing Provisions that

are incidental to the
effective exerclse

function or Power of the

national government under
Part I of the Fourth Schedule

to the Constitution maY still

concern counties if it contain5
provisions affecting the
functions and Powers of the

county Sovernments set out
under the Fourth Schedule.

ts

ofa

Define Bill not
concerning countY
government to mean

any Bill that is not a Bill

concerning countY

Eovernment as

contemplated under
Article llO (1).

5ection 2 lntePretation
The definition of a Bill

not concerninng county

Bovernmentt" means a

BiII
(a)containing provisions
affecting the exclusive
functions and Powers of
the national Sovernment
under Part I of the Fourth
Schedule to the
Constitution:
(b)containing Provisions
relating to a function or
power not asigned bY

the Constitution or
national
legislation to a county
government: or
(c) containing Provisions
that are incidental to the
effective exerci se of a

function or Power of the
national Sovernment

er Part I of the Fourthund

1





Schedule to
Constitution;

the

Clause 3: Objects the Bill The clause ir too
wordy. An objects
clause should just itate
the broad aim of the
Bill but not to provide
for a summary of the
Biil.
It is proposed to retain
paragraphs (a). (g) and
(J) and delete the rest

Some of the objects like (b)
provide for the publication in
the Cazette of all
Bills to be introduced in ei
ther of the Houses of
Parliament pursuant to
Article 1O9(4) of the
Conrtitution are not
necessary since this is already
a requirement in our
legislative process. The others
summarize various provisions
of the Bill

Clauses 4 and 5
Publication of Bills and
Act

It is proposed to delete
these clauses

Publication of Bills is and Acts
of Parliament is already a
requirement under Article ll6
and the Standing Orders.
Part lll of the lnterpretation
and General Provisions Act
(Cap 2) dealr with General
provisions regarding written
lawr. lt is thii Act which
should provide for enactment
formula and timelines for

ublication of Bills and Acts
All other clauses No proposals

amendment
for Agreeable

2





IUII'UI}I-IC OI: KF.NYA
I'Al(l-lAMl:N]'

NAI'IONAL ASSEMI}LY
OFFICI, OFTHE LEADI]IT OFTHE MINORITY PATTTY

Prrlirnrcnr lluilJings
P O. llox 4lti.i] - 00100
Nairobi, Kcny.r

'I'cl +214 20 2221 291
Mobilc: +254 720 628 051

E-mail: iwandayi619mail.com

l5'h November 2O23

The Clerk of National Assembly
Clerk's Chambers
National Arrembly
Parliament Building
P.O Box 41842 -OOIOO

Nairobi.

Dear Sir.

REF: MEETING r,X/lTH THE DEPARTMENTAL COMMIIEE ON JUSTICE AND LEGAL

AFFAIRS TO DI5CU55 THE CONSIDERATION OF THE HOUSES OF PARLIAMENT

(BTCAMERAL RELATTONS) B|LL (NATIONAL ASSEMBLY BILL NO. 44 OF 2023)

Please refer to your letter Ref. NA,TDDC,4LAC/2O23/1O8.

The Leader of the Minority Party of the National Asrembly has analyzed the proposals and

maker the following commentt:

Specific commentt:
Provirion in the Bill Proposed amendment Justificatlon

I Claure l9 rub-claure 3

provides that a committee
of a Houre of Parllament
,hall have a broad
mearure of dircrelion in

conducting public
participation on a matter
reterrcd lor it,
conrideration and lhall-
(paragraphr a-t ,et out

what the commlttee

need, to do)

The arpect of broad

discretion has the potential
of being abused and
therefore should be reviled.

The bill should therefore
lncorporate some of the
poinleru from the Supreme

Court decklon ln Eritith
American Tobacco Kenya,

PLC (formerly Eritith
American Tobacco Kenya

llmifed) v Cabinet tecretary

The Supreme Court in
2019 gave directiont
on how public
participation should
be done.

The potential
ajpect of
diJcretion
abused.

of the
broad
being

At a conrtitutional principle
under Article lO(2) of the

Pagc 1 ol ,l



Conrtitution, Public
participation applie, to all

aJpect, of Sovernance.
(i) The public officer and/ or
entity charged with the

performance of a particular

duty bears the onus of
enrurinS and facilitating
public participation.
(ii) The lack of a prescribed

legal framework for public

participation is no excule for
not conducling public

participation; the onur is on

the public entity to give effect

to thit conrtitutional princiPle

using reasonable means.

(iii) Public participation mutt

be real and not illu5ory. lt i5

not a cotmetic or a public

relation, act. lt i, not a mere

formality to be undertaken at

a matter of course jutt to
'fulfil' a con5titutional

requirement. There is a need

for both quantitative and

qualitative componentt in

public participation.
(iv) Public participation it not
an abstract notion; it muJt be

purporive and meaningful.
(v) Public participation mutt
be accompanied by
reatonable notice and

reasonable opportunity.
Reasonableness will be

determined on a cate by cale

barir.
(vi) Public partlcipation ir not
necessarily a procest
contisting of oral hearings.
written rubmilliont can also
be made. The fact that

for the Mlnittry of Hea

2 othen (2O19) whlch gave

directions on how Public

ParticiPation ought to be

done.

Ith &

Page 2 ol 4



2 Clrure 2O rub-clcure I

yanl&r thal before

formally declarlng lhe

exlrlcn(, of c dltPule

belwecn Houtet ol
Parlbmenl. lhe Hourd o,
Parllamcnl rhall. ln good

lnlroduce a new tub.claule
on how lo conducl thg
nsgolllllonr. lhll lr. !
lramework thol wlll gulde on
who hat lhc poMrer lo
convcnc lhem. llmrllner.
hov.r rhould lhqy b€ done elc

Jomcone wat nol heard ir not
cnough to annul the procets.

(vli) Allcgation of lack of
publlc particlPallon doet not

aulomatlcally vltiate the
procclr. The allcgationt mutt
be conlldered within the

;lecullar clrcumltancer of each

care: lhe mode, degree. rcope
and exlent of public
partlcipation ir lo be

delermlned on a ca;e by ca;e

balir.
(viii) Component, ol
meaningful public
participation include the

following:
a) clarity of lhe rubjecl matter
for the public to underrtand:
b) structures and procesres

(medium of engagement) of
participation that are clear

and simplel
c) opportunity for balanced
influence from the public in
general;

d) commitment to the

Procesr:
e) inclusive and effective
reprelentation:

0 lnteSrity and tranrparency
of lhe processl

d capacity to en8a8e on the
parl of the publi<. including
that lhe public murt be lirrt
renrltlzed on the lubject
m!tler.

To rlrengthen rectlon
20 !r li currently
!pperrt weak.

Prg! It ot,a



falth. make every
realonable and take all
necejrauteP, to
amlcably rcsolve the
matter by lnlllatlng direct
negotlatlonr wlth each

other or through an
lntermedlary

3 Claule 20 rub.claule
3(b)(li) rtater that wlrhin
twenty'one dayr of the
formal declaratlon of a

dispute. the Speaker of
the Houlel of Parliament
rhall convene a meeting
invitlng the Leadershlp of
the Houre, or thelr
deslgnated

reprerentativer-
(b) to-

(l) ldentlfy the
mechanisml or
procedures. other than
judiclal proceedingr. that
are available to the
partier. to arrist in settling
the dispute.

lntroduce a new claule that
provider for a dirpute
rerolution mechanirm, For
lnrtance. examplet may be
borrowed from the
lntergovernmental Relalionl
Act. under Part lV, that
providel for mechanilmt for
rerolving dirpute, between
the variour levelt of
Sovernmenl.

lnlroduce a dirputc
relolution mcchanirm
for purpotcl of clarily
and avoidancc ol
doubt.

HON. J, OPIYO WANDAYI. M6H. CBs. MP
THE LEADER. OF INORITY PARry

Pugo 4 ol4



Westlan'dS Delta Aouse 2"d Floor, Waiyaki Way

PO. BOX 40401-00100,
Nairobi.

Our Ref: CoG/6/12 Vol. 12 (84)

29th November 2023

Mr. Samuel Nioroge
The Clerk of the National AssemblY

P.o Box 41482-oo1oo
Nairobi.

Dear Mr. Nioroge,

ASSEMBLY BILL NO.44 OF zozS)

Yours sincerelY,

COUNCIL OF GOVERNORS

Y-oJb

Qo'

1r'i

Tel: (020) 240331 4, 240331 3

E'mail: rnfo.@cog go ke

a.-^-
A#a-

D"rl\&S

\o
s

6- \/eL')

,-J Iw
\o\:3\

MEETINGWITHDEPARTMENTALCoMMITTEEoNJUSTICEANDLEGALAFFAIRSoNTHE
coNs|DERATIoNoFTHEHoUsEsoFPARLIAMENT(BICAMERALRELATIoNS)BILL(NArloNAL

TheabovesubjectmatterandyourletterreferencedNA/DDC/JLAC!zozl|t44and
November 2023 inviting us to aPpear bef ore the National Assembly Departmenta

on Justice and Legal Affairs to submit our legislative memorandum on the captione

we write to inform you that we sent our legislative analysis on the zTth day of November 2023'

However,duetounavoidablecircumstancestheExcellencyGovernorswereunabletoattend
yesterday's scheduled meeting' ln that regard' we request that the aforesaid meeting be

rescheduled to Tuesday' 5th December 2()23 to accommodate the Excellency Governors'

availabilitY.

The Council appreciates your understanding and flexibility in this matter'

Please accept the assurance of our highest esteem and consideration'

dated 23'd

I Committee

d Bill refers.

3 $ t{0I 20?3

\t f
Mary Mwiti
Chief Executive Officer

LY
ATI

EMBsASAJ.NoN DEVEcER

P.o

C8Ir!'oSLEBK'c
28414Box

30 NoY 2023

48 Governments, 1 Nation
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COUNCIL OF GOVERNORS + $

Westlands Delta House 2nd Floor' Waiyaki Way

PO BOX 40401-00'100,
Tel: (020) 240331 4, 2403313
E-miil: rnf o@cog.go I c

airobi

Our Ref: COG/6/rz Vol.lz (83)

27th November, 2o23

Mr. Samuel Nioroge

The Clerk of the National AssemblY

Main Parliament Buildings

Nairpbt

Dear Mr. Nioroge

ARLIAMENT (BICAMERAL RELATTONS) BILL'202J

The Council of Governors has reviewed the Houses of Parliament (Bicameral Relations)

Bill, 2023 and hereby tor.*ti' ir'" i"!i'tttiu" memorandum attached herewith for your

MEMORANDUM ON THE HOUSES OF P

Greetings.

consideration.

Please accePt our highest esteem and regards'

Yours sincerelY,

(lt, t
Mary Mwiti
C_hielExecrrtivqo-feer

Copy: ExcellencY Governors
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COUNCIL OF COVERNORS

LEGISLATTVE MEMORANDUM ON THE HOUSES OF PARLIAMENT (BICAMERAL RELATIONS) BttL, zoz3

TO

THE NATIONAL ASSEMBLY

FROM

THE COUNCIL OF GOVERNORS

THE COUNCIL OF GOVERNORS, a non - partisan organization established in accordance with the provision of Section 19 of the

lntergovernmental Relations Act, of P.O. Box Number 4o4o1-ootoo, Nairobi (hereafter referred to as "the Council", which expression shall

where the context admits so include its successors and assigns) on the other part.

Aware that Article r of the Constitution provides that sovereign power belongs to the people of Kenya and is exercised either directly or

indirectly through democratically elected representatives in Parliament.

Further Aware that Article 9:(l) and (z) of the Constitution establishes the Parliament of Kenya comprising the National Assembly and the

Senate to perform their respective functions in accordance with the Constitution.
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Whereas Articles 94,95G), gS(+Xb), ro9(u ), $), (4) and (5);rr4;z og,zio,221and zz3 of the Constitution provides for the Iegislative powers

and the manner of exercising those powers by the National Assembly and the exclusive role of the National Assembly in revenue raising

and appropriation of funds for expenditure by the national government;

Further Whereas Articles 94, 96(2); 96G);io9(4); and rro(t) of the Constitution provides for the legislative powers and the manner of
exercising those powers by the Senate and the determination of the allocation of national revenue among counties and oversight of such

revenue by the Senate;

Noting that Articles r86 of the Constitution as read with the Fourth Schedule to the Constitution sets out the respective functions and the
powers of the national government and the county governments.

Recognizing that Article rro(r) and (z) ofthe Constitution defines a Bill concerning county governments and Article tto(3) of the Constitution

requires the Speakers of Parliament to jointly resolve any question arising on whether a Bill concerns counties;

Further Recognizing the need to establish procedures for processing legislation, public participation, joint sittings, ioint committees,

mediation committees and other matters related to the function of the bicameral legislature under Article 94 of the Constitution;

Acknowledging that engagements between the Houses of Parliament should be based on consultation and cooperation to promote a

harmonious mechanism for democratic governance;

Committed to creating a framework that enables both Houses of Parliament to perform their respective functions and enhance seamless

bicameral relations.

The Council hereby notes as follows on the Houses of Parliament (Bicameral Relations) Bill, zoz3.
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A. GENERALCONCERNS

The Constitution reintroduced the Senate, transforming Kenya into a bicameral system for the first time since the 196os. The Senate is

mandated to play the legislative function through legislating Bills touching on county governments-a shared function with the National

Assembly. Notwithstanding the constitutional provisions that outline the distinct roles and functions of each House, the National

Assembly and Senate's relationship has been acrimonious.

2. Firstly, the parliamentary supremacy battle has posed a great challenge as regards which House is more powerful than the other. Lack

of consensus between the two Houses over what matters fall within the terrain of bicameralism and which ones can unilaterally be dealt

with by the National Assembly has been another challenge.

3. The aforesaid challenges were brought to the fore when the Senate approached the Supreme Court in the Matter of the Speaker of the

Senate & Another [:ot3] eKLR, seeking an advisory opinion, on whether the Division of Revenue Act (DRA), 201l passed by the National

Assembly without the Senate's approval was an exclusive legislative authority of the National Assembly. The malor issue in that case

revolved around the powers and power relations between the National Assembly and the Senate.

4. The Council notes the need to have a law that fosters bicameral relations between the two Houses. We therefore recommend that the

National Assembly reviews the Bill to incorporate the following amendments to address the constant supremacy battle between the

National Assembly and the Senate which has inspired numerous court battles.

3 | r' .r g e



B. SPECIEIC COMMEI{IS

The Council of Governors proposes the following specific amendments to the Houses of Parliament (Bicameral Relations) Bill, 2o23.

o(z)

5G)

slAusE/
{IUB.CI.AUSE
OF THE BILL

PROVISION IN THE BILL PROPOSED AMENDMENT JUSTIFICATION

6(z) Whenever a Bill is published in the

6azette, in accordance with Section 4 of this

Act, a Speaker may subject to section 7 and

at any time before the period specified for
the Second Reading of such Bill in the

Standing Orders of the respective House,

become seized of a question as to whether

the Bill concerns county governments

Amend to read as follows:

"Whenever a Bill is published in the

6azette, in accordance with Section 4

of this Act, the Speakers shall sublect

to section 7 and at any time before the

period specified for the Second

Reading of such Bill in the Standing

Orders of the respective Houses,

become seized of a question as to
whether the Bill concerns county
governments."

The procedure of concurrence by the

two Speakers of Parliament under

Article iloG) of the Constitution is the

only forum for determining a question

as to whether the Bill concerns county
governments.

6(3) Whenever the Speaker becomes seized

of a question under subsection (z), the
Speaker shall as soon as is practicable, notify
the Speaker of the second House of the
question

Amend to read as follows:

Whenever the Speakers become seized

of a question under subsection (u ), the
Speakers shall as soon as is practicable,

notify each other of the question

The procedure of concurrence by the

two Speakers of Parliament under

Article iro(l) of the Constitution is the

only forum for determining a question

as to whether the Bill concerns county
governments

4l



6(5) 6(5) ln determining whether a question has

arisen under Article tto$) of the

Constitution, a Speaker shall for the

purposes of subsection (z)

a) Consider the Bill's true purpose,

intent and legal effect;

b) Examine the contents of the Bill and

the memorandum of objects and

reasons to ascertain its inherent

nature; and

c) Consider whether the Bill falls under

the exclusive mandate of the

National Assembly pursuant to
Article to9$) of the Constitution;

d) Consider whether the provisions of
the Bill specifically affect the

functions and powers of county

governments set out in the Fourth

Schedule to the Constitution

Amend by replacing the word

"Speaker" with the words "the
Speakers shall iointly" to read as

follows:

"ln determining whether a question has

arisen under Article tto(3) of the
Constituti on, thelpeakersshall iotntly
for the purposes of subsection (z)."

The procedure of concurrence by the
two Speakers of Parliament under

Article 11o(3) of the Constitution is the
only forum at which the nature of a Bill

is determined.

Neither the Speaker may to the
exclusion of the other determine the

nature of a Bill for that would inevitably

result in usurpation of jurisdiction to the
prejudice of the constitutlonal principle

of the harmonious interplay of Houses

of Parliament.

5lPage



7 7.The provisions of Section 6 shall not apply

to-

(a) A Bill to amend the Constitution as

provided for under Article 255,256 and t-57

which is considered by both Houses;

(b) A Bill relating to the election of
members of a county assembly or a county

executive under Article tto(t)(b) of the

Constitution w'hich is considered by both

Houses;

(c) The annual County Allocation of
Revenue Bill as provided for under Article

zr8 of the Constitution which is considered

by both Houses;

(d) Any Appropriation Bill as provided for
under Articles 95(4) (b) zzl,zzz and zz1 of
the Constitution which is considered only by

the National Assembly;

(e) A Finance Bill introduced pursuant to
Article 95(4)(c), 14, zo9(),zto and zzt(t) of
the Constitution and the Public Finance

Management Act 2o12 which is considered

only by the National Assembly;

Amend by deleting the word not and

inserting the word also to read as

follows:

"The provisions of Section 6 shall also

apply to:"

The Council posits that this clause

intends to oust the application of Article

rro$).

As was stated in the Matter of the

Speaker of the Senate & Another [zor3]
eKLR, concurrence by the two Speakers

of Parliament pursuant to Article tto(3)
is a mandatory and condition precedent

to consideration of any Bill by either

House of Parliament.

Neither the Speaker may to the

exclusion of the other determine the

nature of a Bill for that would inevitably

result in usurpation of jurisdiction to the
prejudice of the constitutional principle

of the harmonious interplay of Houses

of Parliament.

There is no automatic classification of a

Bill without an analysis of its contents.
Therefore, this clause should be

amended. The nature of a Bill can only

be determined by analyzing its contents
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(f) Any Bill providing for taxation and

other revenue-raising powers of the national

government introduced pursuant to the
provisions of Part 3 of Chapter Twelve of the

Constitution and the Public Finance

Management Act which is considered only

by the National Assembly; and

C) A Bill not concerning county

governments which pursuant Article 109(3)

of the constitution only in the National

Assembly and passed in accordance with

Article i22 and the Standing Orders of the

Assembly

and not relying wholly on the title, the
Article of the Constitution cited as relied

upon and the Memorandum of Objects

and reasons without any further
interrogation of the contents of the
various clauses of the Bill.

For instance, a Bill styled as a Finance Bill

may contain provisions amending the
Public Finance Management Act or the
County Governments Act.

The determination of whether a Bill is a

Money Bill is exclusive to the National

Assembly AFTER the determination
under Article tto(3) at which point it
becomes a matter within the purview of
the National Assembly.

The procedure of concurrence by the
two Speakers of Parliament under

Article to(3) of the Constitution is the
only forum at which the nature of a Bill

is determined.

TlPage



12(i) rz.(1) A money Bill or motion shall be

introduced only in the National Assembly in

accordance with Article 114 of the

Constitution

Amend by including the words Artlcles

ro$) to read as follows:

"A money Bill or motion shall be

introduced only in the National

Assembly in accordance with Artlcles

rto G) andtt4 of the Constitution."

Article rto(3) of the Constitution is a

mandatory and condition precedent to
consideration of any Bill by either House

of Parliament.

8lPage



KENYA MEDIGAL SUPPLIES AUTHORITY

commercial Street, lndustrial Area

P.0. Box 4i715, 00100 GPO'

Nakobi, K€nYa, 
, "1g1 ?lll'.) t,, ou. P.irrti rx Htltflcrit

Tel: +254 20 3922000, Fax:+254 203922400

GSM +254 719 033000, +254 ?33 606600

Email: info@kemsa.co ke

2 :1 flc"t :',.r
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OMMITTEE ON
RATION OF THE
BILL, (NATIONAL

*t Novembet 2023, REF:

All Conespordence shou/d be addressed lo Chief Execulive Officer

*'ft 
EF'JitTii,tB"A'/8H67'aovrllr-^111(2023) oD

h
t Datet2]Tb November 2023

The Clerk of the National AssemblY

Parliament Buildings
Parliament Road

P. o Box 41842-00100

@ t\\,vb

NAIROBI
O

ATTN: IEREMIAH NDOMBI, MBS

RE: ADJOURNMENT OF MEETING WITH DEPARTMENTAL C

IUSTICE AND LEc;;;-errarns oN ]YE CoNSIDE

HousES oF PARLIAM;Nf-fucevffinAL RELATIoNS)

n ismrlnv BILL No' M oF 2023)

Reference is made to Your letter dated 23

NA/DDC/]LAC/ 2023/1M, requesting KenYa Medical SuPP lies AuthoritY (KEMSA) to

APPear before the DePartmental Committee on Justice ancl Legal scheduled for TuesdaY'

28th November 2023, concerning the Houses of Parliament (Bicameral Relations) Blll, 2023

The Authorrty wishes to exPress our apprec iation for the Committee' s dedication and

swift action in bringing this matter to a conclus ion. The Bill, as sPonsored by Hon. Samuel

Chepkonga, Member for Ainabkoi ConstituencY, is of great imPortalrc e and warrants

thorough consideration, gtven its role in shaP ing the legis lative framewo rk and fostering

bicameral relations in accordance with Articles 109, 1 10, 11,3, 174, and 118 of the

Constitutron
rovidetl for this significant engagement, we f ind

However, due to the short notlce P
uired to adequatelY PrePare and discuss the

ourselves in a Position where more time rs req

Bill's imPlications with ou r Bttard of Dircctors and the Parent Minlstry This additional

time will ensure that wc can confribute mcanlngfullY to the legislative Process and uPhold

the constitutional mandate of facilitating Public ParticiPation and involvement as

stipulated in Article 118(1)(b) of the Constitu tion of KeuYa and National AssemblY

Standing Order 127(3)'
to a later

Therefore; .Yrg ..res lrequest an acliournment o
v e written

datc,. illowlng u lei-'t
6rsubmissions in thc matrix f mat as requirecl

time to delibera

9
www.kemsa.co.ke Your Partner in Healthcare

.l li
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Authority is committed to supporting the Committee,s work and contributing to thegislative process. We jook forward to participating in the discussrong once a new date isuPon.

you for your understand ing and consideration of this request. We await yourdance on the next steps.

Y urs 
=

o*{a\,

. Andrew Mulwa
EXE E omCER

C yto:- Hon. Justin B. Muturi
The Attomey - General
The State Law Office and
Sheria House, Ilarambee

the Department of Justice
Avenue

NAIROBI



PROF. GITHU MUIGAI
LLB (Hons), LLM (Col ), PhD' C ARB

CHARTERED ARBITRATOR '
Nairobi

46 ftoor, K - REP CENTRE

Wood Avenue

P.O. gox 61323'00200
1 el: 1254]r-2!97 101 I 21 1

Faxr(254)'2397404

E-lllail: qithu.nluigai@gmail coDl

\e

D
\\'"'
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*
n1 il

Your Ref: N A/ DDC / ILAC / 2O2j / 743 Dota : 27o Nov.n6.. 2023

Ouf Raf: cilrcEN/2023

The National AssemblY

Office of the Clerk

Main Parliament Building
P.O. Box 41842-00100

NAIROBI N-4
Dear Sirs,

MMIfiEE ON JUSTICE AND LEGAL
RE: ME

AFF

ETING WITH DEPARTMENTAL CO

AIRS ON THE CONSIDERATION OF THE HOUSES OF PARLIAMENT

L RELATIONS) BILL (NATIONAL ASSEMBLY BILL NO.44 oF 2023)

(BICAMERA

I refer to the above matter and your letter dated 22nd November 2023'

I am delighted and honoured to have received your invitation for the meeting scheduled on

Tuesday, 28th November 2023 to further discuss the Houses of Parliament (Bicameral

Relations)BillbeforeitisreportedtotheHouseUnfortunately'Iamunabletoattendthe

meeting owing to a conllicting engagement before the High Court'

In anY case, I wish You a su eeting and do look forward to our future engagements'

{p e

Kind regards,

u

) ::; l:ii'i ?ii.i

?itlc{.pnor. /nniri}r tqLt-,9t,

nr@ntolrntlllI l,:Llnnti co,,)
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Grosvenor block
2nd Floor
P.O. Box r31o - oo2oo
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COMMISSION ON REVENUE ALLOCATION

oUR REF: CRA/LEG/o3lVOL.II (59)

Mr. Samuel Njoroge
Clerk of the National Assembly
Parliament Buildings
P.O. Box 4r84z-ooroo
NAIROBI

DATE: z4th November, zoz3

& k-sJ4'aP'q
40

o*.\.{ioXe, t-\ tat
R]L: COMME,NTS ON THE THE HOUSES OF PARLIAMENT (BICAMERAL

REI-ATIONS) BILL, zoz3

Please refer to the sttbject matter, your letter of z3.d November, zoz3 and our letter dated
Btl, November, zoz3.

In line with your request, the commission has revierved the The Houses of parliament
(Bicameral Rela.ions) Bill, zoz3 and our comments are as attached.

We thank you for your continued support.

Yours

CPAJ tulames
COMMI

S*ur\

SSIOhI SECRETARY/CEO
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Tel: 254 (zo) 4zg8ooo
Fax 254 (zo) 4zg9z5r
Email: info@crakCNYa.ofg
Website: ww\^r.cr':l enva.ol g

NATIOi'lAl- A SS ltl'/il- LY
RE}(lNIVED

,' 
..:

-DEPUTY CLERK
._t-\ /-N

x + l tic2 - i)01 C0, llAlROEI

.00'
*

r4 Riverside Driveq,\
Grosvenor block
znd Floor
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COMMISSION ON REVENUE ALLOCATION

P.O. Box 1310 - oo2oo
NAIROBI

OUR REF: CRAI LEG / os lVOLL.rrl(53) DATE: 17th November, 2023

5a"ui CE) V-.-tl'ro

+o .J,.da92-

Mr. Samuel Njoroge
Clerk of the National Assemblv
Parliament Buildings
P.O. Box 41842-oo10o
NAIROBI

Dear Njoroge,
L4 "l

a{

RE: COMMENTS ON THE HOUSES oF PARIIAMENT
(BICAMERAL REI-ATIONS ) BILL, zoz3

Please-refer to the subject matter, your letter of 3r't october, 2023 and our
letter dated 8th November, zo23.

ln lil" with your request, the commission has reviewed the The Houses of
Parliament (Bicameral Relations) Bill, zoz3 and our comments are as
attached.

We thank you for your continued support.

Yours Sincerely,
iVA1'ro trp, L A.:;SE ir,l.iiiy

-tr^"r,4(6.\-
RECE IVE D* 2oruoyzczl *

CTEill<.s r}!,FICE

@

PO Box 4i 84 ?, N.ara c)B,CPAJames Katule
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RA

COMMENTARYON THE HOUSES OF PARLIAMENT (BICAMERAL REIATIONS ) BILL,2o2B
A, Constitutional Basis of this Memorandum

This memorandum is premised on Chapter rz of the Constitution, Articles eo5(r), zo9(5) and z16(z).

r. Of special reference, is Article zo5(r), which spells out the requirement to make recommendations to parliament "(r)
When a Bill that includes provisions dealing u.ith the sharing of revenue, or any financial matter concerning county
governments is published, the Commission on Revenue Allocation shall consider those provisions and may make
recommendations to the National Assembly and the Senate

ANI)

2. Article zo5(z), r.r'hich states that these recommendations shall be tabled in Parliament, and each house shall consider
the recommendations before voting on the Bill.

B. Clause by Clause Analysis

Upon review of the Bill, the following issues arise-

Serial

No.

Clause Provision Justification for CRA Position

I



To avoid repetitionSubstitute the Bill Title '?he Houses of
Parliament (Bicameral Re

Clause r
Short Title

1

title with uBicanneral Relations BilY
For clarityIn the definition of the phrases

concerning countg gouernmenfs" and "Br7l

concerning not county g ouernments"

Recommendation: merge the two

definitions as follows-

" Bill concerning county gouernments" has

the meaning assigned to it by Article rro of

the Constitution and excludes a Bill-

(a) containing provisions affecting the

exclusive functions and Powers of

the national government under Part

r of the Fourth Schedule to the

Constitution;

(b) containing provisions relating to a

function or power not assigned bY

the Constitution or national

legislation to a county government;

or

"Bill

Interpretation

Clause z

{. l2



containing provisions that are

incidental to the effective exercise of a

function or power of the national

government under Part I of the Fourth

Schedule to the Constitution;

(c)

3

Objects of the Act

Clause 3

Recommendation: reduce the objects to

three or four key ones below e.g.

(a) provide a seamless framework for

the manner of conducting matters

of bicameral nature;

(h) outline what constitutes a Bill not

concerning county governments as

contemplated by the Constitution

for purposes of Article rog(g) ofthe

Constitution

(i) provide for the mode of originating

and considering a money Bill as

contemplated under Article ro9(5)

ofthe Constitution;

provision stipulates eleven objects.This The objectives are too many

3



(k) provide a framewo

resolution of dis

rk for amicable

es ansl

the discharge by the

Parliament their

functions.

Houses of

respective

To align with Article uo(3)

(z) Whenever a Bill is published in the

Gazette, in accordance with section 4 of this

Act, a Speaker may, subject to section 7 and

at any time before the period specified for

the Second Reading of such Bill in the

Standing Orders of the respective House,

become seized of a question as to whether

the Bill concerns county governments.

Recommendation: Add the phrase "ond

ifit is, whether it b a special or an ordinary

Bill" after the word'gouernment"

Sub clause (z)-4

Notification of

Question arising

Clause 6

4



Sub clause g)

(3) Wheneuer the Speaker

becomes seized of a

question under subsection

(z), the Speaker shall os

soon cs is ptsaticable,

notifu the Speaker of the

second House of the

question.

Recommendation:

specifu the timeline

instead of using a

subjective term like

'practicable'

Sub clause (g) reads- For clarity

Sub clause 5

In determining whether a question has

arisen under Article uo (3) of the

Constitution, a Speaker shall for the

purposes of subsection (z) -

Sub clause 5- lo

5



(a) consider the Bill's true purpose,

(b) examine the contents of the Bill and

the memorandum of objects and

reasons to ascertain its inherent

nature; and

(c) consider whether the Bill falls under

the exclusive mandate ofthe

National Assembly Pursuant to

Article ro9(3) of the Constitution;

(d) consider whether the provisions of

the Bill specifically affect the

functions and Powers of countY

governments set out in the Fourth

Schedule to the Constitution.

Recommendation: add the

following paragraphs-

(e) Consider whether the BiIl contains

prouisions relating to election of

members of county assemblg or

county executiue; and

6



(f) coraider uhether it is a BiIl

referred to in chaptur naelue

affecting the Finances of County

gouernments

5 Clause 7

Bills on which no

question can arise

for joint resolution

Delete paragraph 7(b) To align with recommendation for sub

clause 6(E) above

7
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For clarityChange Part title to "ftrblic Participation"PartVI

Miscellaneous

For clarityUnder sub clause (SXc) reads as

(7) A committee of a House of Parliament

shall haue broad measure of discretion in

conducting public participation on a

motter referred for its consideration and

shall-

(c) giue reasonable notice of the exercise

and afford the public a reasonable

opp ortunity t o p ar ticiP at e ;

Recommendation: Specifu timelines for

notice of tle public participation exercise

instead of using the term 'reasonable"

which is open ended

follows-9

Public

Participation

processes

Clause r9

l,_i

t 10 a



a

ause (3) (f) reads as follows-

(fl ensure reasonable access and

Recommendation: Substitute the

phrase 'persons with disability" ......" tuith
special interest g roups'

tnlio

Under sub cl

toithparticipation

the exercise

So as to be inclusive of all special

interest groups as per Article z7 of the
Constitution

Sub clause r9(z) reads-

() A committee of Parliament shall

consider the uiews recetued from public

Recommend.ation.. delete the word

broadly'

participation broadlu

e term makes the provision

ambiguous and defeats the purpose of
the public participation exercise

Th

Sub clause r9(B) reads- interpreting laws to arrive at

such a conclusion lies with the Judiciary

The role of
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in line with Chapter

Constitution

ten of the(B) An Act of Parliament is not

account of failure to incorporate any uiew

submitted during public participation

Recomrnendo,tion : D elet e

inualid on

For claritySub clause (z) provides-

(z) where the negotiations under sub

section (t) fail, the Leadership of a House

of Parliament may forntally declare a

dispute by referrtng the matter for
resolution by the Speakers of the Houses.

Reconlrmendo,tion: Define or sPecifu

of this sub clause and also sub clause (3)
for the purposesHouse ofPa tlia nl.entt'

toho amounts to "the shio ofa

Clause zo

Use of Alternative

dispute resolution

mechanisms to

resolve disputes

10.

General Recommendation

Add a new provision as follows in line with Article zo5 of the constitution-a

Consultation on fi nancial
Iegislation affecting counties

(r) The National Assembly and the Senate shall consult the commission on

i".,"n,r" Allocation rvhenever a Bill dealing uith the sharing of revenue or
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a

any financial matter concerning county governments is pubrished in either
House.
(z) Any recommendations made by the Commission shall be tabled inParliament and each House shal consider the recommendations beforevoting on the Bill.
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