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PARLIAMENT
OT KENYA

TnrnlreHrx PARuA AENT (THTRD SEsstoN)

THE NAIIoNAL ASSEMBIY

REPIYINc ATFIDAVII IN REsPoNsE AND OTPOsINOH TO rrE SPTCI* MOIION TOR

rne Dtytrtssar rnorrr Orflcr or Hon. Fneuxutl MITHIKA Lllrunt, EGH, Cagtr.ln

Srcnerany foR AGRtcutruRE ANo LtvESTocx Dgvelopmeltr

l, FR Nxlil Mnlxl UmrE, o mole odull of sound mind residing ond working

for goin in lhe Meru ond Noirobi City Counties of the Republic of Kenyo,

whose oddress for purposes of the motlers deposed in this Affidovit is

Muthomi & Koronio Advocotes, 1209 Applewood Adoms, Adoms Arcode,

Tel. +254 20 246 7437, Emoil info@muthomikoronjo.com, P. O. bx 19893-

00 I 00 |JlArE OArfl Aro Sol.Rrlry SrArE a Fouorvs:

PAnI A: INIToDUCTIoN

Brlef Proffle

I I om the Cobinet Secrelory ("CS") lor Agriculture ond Livestock

Development. I hove held the position since 27ttt October 2022. A copY

of the Gozetle Nolice on my oppointmenl is onnexed hereto ond

morked "FMt-|." r

2 I hod previously held ihe following Stote Offices. h tvilcn ,sanod wrrh

honorondctt&tclbn, prior to my oppointmenl os o CS-
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(o) o duly elec led hlcttspr olElcrncnt for lgembe South Constituency

in Meru County for lcn ),uos, during which tenure I olso served in lhe

Notionol Assembly of lhe Republic of Kenyo os-

(i) lhe Choirperson, Public lnvestmenls Commillee;

(ii) o member of lhe Energy, Communicotion ond lnformotion

Committee;

(iii) o member of the House Buslness Commillee;

(iv) o member of the Public lnveslments Committee; ond

(v) o member of lhe Lioison Commiltee.

(b)o duly elected Senofor for Meru Counly for lhc )aos, during which

lenure I olso served in the Senote of the Republic of Kenyo os-

(il the Vice-Choirperson of the County Public Accounts

Committee;

tiil the Vice-Choirperson of the Juslice, Legol Affoirs ond Humon

Rights Committee;

(iiil o member of the Roods, Tronsport ond Public Works

Committee; ond

(iv) o member of lhe Energy Committee.

The SubJect Motler of lhe Speclol Mollon
-tt

3 I hove reod ond understood lhe confenfs, tenor ond purport of the

Speciol Motion ("thcSpcdd l(ofirn") for my dismissol from office before
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lhis Honouroble Seleci Committee, which wos presenled to lhe Speoker

of the Notionol Assembly by Hor.r. JAcK WANAMT WAMEoKA ("the l(ovef')

on24n Apdl2O24.

4 The Speciol Motion revolves oround conSnmenrs of su6srEndod

f€rr3ar lhot compbed ba.eiy 0.05% ol tltr totd supfly (specificolly,

3,000 bogs out of o lolol of more thon 5,349,829 bogs). Regrettobly, the

3,000 bogs of subslondord ferliliser from Eolch NurDar (BlA lll were

distributed to formers ocross ihe country.

5 I wlsh to poinl ou! lrom lhe oufsel thot dlltough lhe lvlover rtonb me

dvnlsed l?orn o,nce br rhe ocrs ond orn8Jons of tlfr orrlter., ltb puse

was chcrged wrrh lrotrt on the very doy he wos prosecuting the Speciol

Motion before the House. Since fhis roises o queslion ol principle, I

humbly urge this Honouroble Select Commiltee to request the Mover 1o

reflect on how he wodd fe€, tr sorneone so4ltf ,o horc t*rt rernoved

liorn ollbe os on ,!{P on occomt of ht spoceb daged ciines. Copies

of o Chorge Sheel thot the ODPP hos prefened ogoinst the Mover's

spouse, o newspoper orticle ond o Chorge Sheel preferred ogoinsl the

perpetrolors of the substondord ferliliser scondol ore onnexed herelo

ond morked "FMt-2."

My Dulles os lhe CS for Agrlculture ond [veslock Developmenl

6 My duties os o CS ore to.-
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(olpovlda W $d s,ffieCc cfeclbn to the Ministry, the Slole

Deportment for Agriculture ond lhe Stole Deportment for Livestock

Developmenl;

(blbmulrra, pasent dxt rrlk,ulote Coblnet tulcrntgtorlido, Sesdond

FQets cnd oltpr polcy lsuec emonoting from lhe Ministry to

Cobinet, Porlioment or ony olher foro;

(c) skengthen public enlities, slote ogencies, stote corporolions ond ony

institutions under the Ministeriol portfolio to operotionolise their

mondotes effectively;

(a)tepondfo guasrbns touching on the Minislry to lhe relevonl Notionol

Assembly ond Senole Commitlees;

(e) oppotttbocrdrnembers of pubXc hsllfufbns folling under the Ministry

ond the slole deportmenis in consullotion with lhe Executive Office

of the President in occordonce with thek respeclive enobling

stotutes;

(f) frunorc, enDprly qd cre/fiE lhe $crad ooru vdues lhot

institutionolise o culture of efficiency, productivity ond discipline

within lhe Ministry; ond

(g)patfotzt oriy ottlpr. i.xnlbn prescribed in low or ossigned by lhe

President.

7 As eloboroled in the ensuing porogrophs of this Affidovil, my powers ond

dulies os o CS do nol exlend to "oryolrl}ng" the public procurement
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processes ond decisions of lhe Nolionol Cereols ond Produce Boord

("fht rcPB"). Copies of the Approved NCPB Orgonisotionol Slructure,

the Tender Advert ond o relevont decision from ihe Public Procuremenl

Administrotive Review Boord ore onnexed hereto ond morked "F ,1t3. "

8 As eloboroted in the ensuing porogrophs of this Affidovil, the Kenyo

Kwonzo Governmenl hos never had o policy tor lhe procvrement ond

distribulion ol "We feilrcr." The lender AcMerl olluded lo in the

preceding porogroph of this Affidovit required bidders to-

...provide your specificotions os per your
formulolion in line with KEBS slondords upon which
evoluolion sholl be bosed for both plonting ond
top-dressing fertilisers...

My Key Achlevemenls os o CS

9 Controry to lhe widespreod negotive propogondo ond misconceptions

creoled by the Speciol Molion, my ten.ra os o CS hos been

cftcrocrated W mortry tnrcsslva ochlevemenrs, oll of which ore

incompotible with the folse norrotive of o rogue CS poinled in the

Speciol Molion. The ochievemenls include-

(o)fhe rcducllrn of the plrce of o SGkilogrom bog of fertiliser from

K5hs.6,500/- lo K5hs.2,500/-, dve moinly lo the Kenyo Kwonzo

Administrotion's policy to subsidise production os opposed to

consumption. leorneslly believe thot the Speciol Motion b Pcrf of lie

bocldo*t ond rcpr8d liom c:trra8 thot prevlously mode supronormol

profits from the sole ond distribution of fertiliser; ond
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(b)the hcrsose h rxlzs ptoOuctton from 34 million bogs to 67 million

bogs, ogoinst o projected onnuol requirement of 52 million bogs. As

o resull. fhe oomfi hos {gnihonfr re}ted h llrc hunga,sfunotlon

qd ,fih rbod ptt es lhot bogged down lhe country before I

ossumed office. Annexed herelo ond morked "Ftv{t{" is o copy of o

Cenlrol Bonk of Kenyo Agriculture Secior Survey for Morch 2024. Also

onnexed hereto ond morked "FlvlL.5" is o copy of o Cobinet Memo

doled 22nd Aprll 2024. Further, I humbly urge ihis Honouroble Selecl

Commiitee lo view the recordings soved os "Yldeo l" ond "Vldeo 2"

in lhe flosh disk filed herewith.

Bockground qnd Conlexl of lhe Speclol Molion

Personol Vendetlo ond Fomlly Dlspules

l0 As is monifesl from the foce of AleSolbn 2 ond the Bockground

lnformotion sel oul on pogt€s 15 to 17 of the Speciol Motion, lhe

ollegotions ogoinsf me ote inexorobly linked to frivolous ond vexolious

civil, commerciol ond fomily suits, neoring fifty in number os of the dole

of this Affidovit, thot HoN. MARvANNE JEBEr KTIANv ("Hon. Ktony" ), the MP

for Aldoi Constituency, moliciously instituted ogoinsl me following the

inetrievoble breokdown of our relotionship in 2018. lndeed, ond os will

shorlly become cleor, lfpMorcrbo coxyottlorl'Kltol,rv. Further, ond os

will shortly become cleor,,fhe Speciol Molion is nolhing more lhon o

clever columny for personol vendello clooked in o pretended concern

for the plight of formers who, regrellobly, received substondord fertiliser.
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Persecufion. Vlllficolion ond Negofive Medio Propogondo

I I fhe previou s odminishotion ond Hon Kildny wogt d o fu*Wq neggtlve

tttrrJo pffity qd vlfu./bn crrrnfrn ogdts, me between 2018

ond 2022. Hon. Kitony's molivotion for the five-yeor negotive medio

publicity ond vilificotion compoign ogoinst me wos, os exploined, o

personol vendetto following lhe inetrievoble breokdown of our

relotionship in 2018. The previous odminiskotion's molivolion for the five-

yeor negolive medio publiciiy ond vilificolion compoign ogoinst me, on

the other hond, wos to punBh nE lor firy mwwefitg orrcl unfuir-lfrrg

loyt//[ ond supprt br lhe conddofire ot H. E Wforll Sortoel Rufo in

the 2022 presidenliol election.

l2 lt is in the public domoin thot the five-yeor negotive medio publicity ond

vilificotion compoign by Hon Kilony ond lhe previous odministrolion

liobcty ond pedtenlty ffiad me, h bp,th til qn elecrtodc medo,

os (oa|ong orher rt#!E, on inconigible womoniser, criminol, froudster,

thug, crook ond scoundrel.

l3 lwos nol, of course, the sole viclim of lhe previous odministrotion's five-

yeor persecution, negolive medio publiciiy ond vilificotion compoign

ogoinsl the supporlers of H. E. Williom Somoei Ruto. However, onyone

with o good memory will reodily ogree thol lhe rcvlous odrfiBrTrrrron

suooaadad h mof*p rna ,he pcter cttld of ils perseculion, negolive

medio publicity ond vilificotion compoign ogoinst the supporlers of H. E.

Williom Somoei Rulo. As o result, more thon ony olher person, I wos

subjecled lo mulliple molicious criminol comploinls, invesfigolions,

Page 9 of 386



Fridoy aflernoon oresfs, lhe freezing of bonk occounls ond o susforned

srneor compoign on bolh prinl ond elechonic medio between 2018 ond

2022.

l4 Due to the previous odminisholion's ond Hon. Kitony's five-yeor

persecution, negotive medio publicily ond vilificotion compoign ogoinst

me, my reputolion hos been unloirly mischoroclerised ond hreversibly

scondolrsed in lhe eyes ol mosl cilizens. Specificolly,lwosrnode the dog

wlltt o Nd notte in lhe eyes ond minds of Kenyons with occess to o print

or electronic newspoper, o television broodcosl or on FM rodio

broodcost. This hos mode ma on odrarnety eosy lcrgel for people who

wish to unfoirly frome, blome ond scopegoot me for crimes commilted

by others.

'I 5 Seen from the prism of the five-yeor persecution, negolive medio

publicity ond vilificolion compoign outlined obove, fhe Speckdrl/ollon

b no more lfpn o clrver ndicFhunl for furthering lhe personol vendello

of on eslronged ex-lover (i.e., Hon. Kitony) ond sympothisers of lhe

previous odministrotion. Specificolly, I eornestly believe thot lie mottve

vrffiy*W he Spacll Moflon b ro weoponbe the lhrldloru of ,t rn€r

who were duped inlo purchosing substondord fertiliser os o lool for

hounding me oul of oflice. ln other words, the Mover, Hon Kitony ond

sympolhisers of the previous odministroiion hove opporlunislicolly

converled the subslondord fertilis'er scondol into o hondy ,oo, lbr

t*tt&phg ernorrons ogoinst "lhe notorious tinfuri" while pretending to

ossuoge formers' bono fide cries for justice.
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'16 My odvocoles hove odvised me thot otrqriarrt otrusrloa Loorfi io

W*E ond the "he is o bod guy" ond Pontius Pilole's "crucfy him"

opprooches to odjudicoling dispules. Thot is why Arllcb l& ({ of the

Conslitution of Kenyo, 2010 l"the ConstlhXlon") provides for the

estoblishment of o Seleci Committee to "hrcsrblofb" lhe verociiy of

ollegotions ogoinst o CS. lolso eorneslly believe thot thelrrnuftsbbrules

ogoinst the odmission of chorocler evidence, disposifion evidence. ond

similar foct evidence confirm thot our system of justice is loolh to

lynching ond the "he is o bod guy" ond Pontius Pilote's "cruct'fy hr'm"

opprooches to odjudicoting judiciol ond quosi-iudiciol dispules.

I 7 I hove been subjected to public lynching through negotive medio

propogondo, cllerl d,rhg ttp oerderr.t of ,he Specrd Mollql lo

prejudice me in the hsfortfurfry. Annexed hereto ond morked "FML-

6" is o copy of on online publicotion by lhe SloNewspoper on 2nd Moy

2024 cloiming, ffieV ond rrrf,dotlsy, thot officers from lhe DCI hod

onested, inlerrogoted ond processed me for formol orroignment in couri

in relotion to the substondord fertiliser scondol. I olso urge lhis

Honouroble Selecl Committee to view lhe loke news ielevt*rn

broodcosron Cjlten'lV on 2nd Moy 2024,which is soved os "Yldeo3" in

the flosh disk filed herewith.

Consfllullonol Threshold for Dlsmlssol of o CS Under Artlcle 152 (6)

'18 As the Communicotion from the Choir doled 3Oh Aprll 2024 (No. 021 of

20241 omply indicoles, lhe lhreshold for lhe dismissol of o CS under
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lurlclre. 152 (6,f of the Constitution is l$rh. The lhreshold is "gross viololion"

of the Constitulion, "serious reosons" for believing o CS hos committed

o crime under nolionol or inlernotionol low ond "gross" misconducl.

19 My odvocotes hove odvised me lhol ,he ptev*tg cce lrw from ,he

Suprarne Cotrt of Kenyo requires lhe following os port of the threshold

for the dismissol or removol from office of Slote Officers-

(o)o speclilc oct a ombdon by lhe Slote Officer, which meons o Speciol

Motion for the dismissol of o CS connot be founded on vogue or

overbrood ollegotions thot ore not supported by moteriol ond

cogent evidence;

(b)o n€xus between lhe Slole Officer ond lhe olleged oct or omission,

which meons o Speciol Motion for the dismissol of o CS connot be

bosed on the octs or omissions of o third porty or lhird porties;

(c) "serrousness" or "grcrssnest" of the oct or omission by lhe Slole otficer.

which meons lhot o Speciol Molion for the dismissol of o CS connot

be founded on ordinory infroctions thot foll in the reolm of normol

humon froilty ond imperfection. A copy of the Supreme Court's

decision in Hon. Mike Mbuvi Sonko v The Clerk, County Assemb/y of

Noirobi City & I i Olhers is onnexed herelo ond morked "FMt-7."

Role ond Mondole of lhls Honouroble Selecl Commltlee

20 As the Communicotion from the Choir doted znd MoY 2024 (No. 024 of

2024) omply indicoles, lhe proceedings before lhis Honouroble Select

Committee ore "qr.ro$Jtrdlcbl" ond o vitol componenl of lhe
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occounlobilily ond oversight fromeworks provided in lhe Conslitution.

As poinled out by the Choir, the proceedings require "nol only diligence

ond conscienliousness" but olso greoler lhresholds of importiolity,

foirness, integrity ond independence. My odvocoles hove odvised me

thot rhe proctbd M of Corrmur{ccrrlon ,torn ,he Chdb tlto|

(o)lhe Members of this Honouroble Select Committee st'f ond ocl os

judges rolher thon os Members of the Nolionol Assembly or politicol

porlies; ond

(b)while siling ond octing os judges, lhe Members of this Honouroble

Selecl Commiitee ore obliged to odminister justice "wflftouf onyfec,

jwou. bbs, ofiactbn, F,w,ll, pel.t&e q ony oomcol relgpw u
orfierhruence" (see lhe Third Schedule to the Constitution).

Jusllce os o Two-Slded Coln

2l My odvocoies hove odvised me lhollustlce tn drrct/s been o lup-

Cdcd corn ond hence the conslitulionol imperotive of odminislering il

"without ony feor, fovour, bios, offection, ill-will, prejudice or ony

politicol, re/igious or other influence" (see the Third Schedule lo lhe

Conslitulion).

frrmcts who were duped inlo buying substondord ferliliser. Further, I

unreservedly ocknowledge lhol lhe duped formers deserve jusfice. ll

woufd be on mldlunole cby tq ow corlf,tltttlbnd deInoc,gEy,

however, if we were lo conflote justice wilh emotionol lynching,

Page 13 of 386



bloodletling, guillolining, "heod rolling" or scopegooting. Accordingly,

the lhme/s bono,lCe crlas,brrcrlce cornorrusrt? lrusrbe to me u ury

olfier penon. Specificolly, the formers' bono fide cries for justice connot

form the bosis for upholding o Speciol Motion lhot-

(o) frzbefy crccuse{t me or ony other person of "gross violotion" of lhe

Constilution, "serious reosons" for believing thot I hove committed o

crime under nolionol low ond "gross" misconducl;

(b)is ct'iren by A|rerbrmoltves ond penonolvendeflo on the port of the

Mover ond my ex-lover (i.e. Hon. Kilony);

(c) seeks lo reopen motters thol the Nolionol Assembly extensively

considered when it opproved my nominotion os o CS; or

(d)revolves oround octs ond omissions of third porties.

PARI B: lNcuRAB[E LEGAL lNflRMtTtEs of THE SpEctAt MoItoN

23 My odvocotes hove odvised me thot fhe Speclaf Molion b hcompelenf

lo lhe extent thot ii hos hcuubb b€d hfrrn rits, which ore oullined in

the ensuing porogrophs of Port B of lhis Affidovii.

Delecllve Afffdovll

24 The Speciol Motion is hcompetent ond lndrobly defec,ltve to lhe extent

lhol il is supported by on Affidovit lhot viololes the express provisions of

soc0dt 4 of lhe Oofhs ond Stotutory Dec/orotions Acl. The incurobility of

lhis defecl con be confirmed by counlless judiciol decisions, including-
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(olthe decision in Slephen M Magoko v/EBC& 2Others, Election Petition

No. 2 of 2017 (see,omong others, pou49to54 of the decision); ond

(b)the decision in Moureen Nyomburo Ngigi Worui v Boord of Directors

Kenyo Power & Lighting Compony Ltd & 2 Others, Petilion No' 225 of

20'l 9 (see, omong others, pqgcs 6 lo I of the decision). Copies of lhe

lwo judiciol decisions ore onnexed hereto ond morked "FMt€."

The Role of Coblnel Secrelorles ln Publlc Procuremenl

25 The Speciol Motion is hcornpelenf to the exlent thot it seeks to hove me

dismissed for pubXc pocwemenl ocrs ond ornbCont of o setr*

oufonolTrous govern nant ogffiy thot enjoys stotulory, odministrotive

ond operotionol protection from ministeriol micro-monogemeni,

inlerference ond meddling.

26 Irc fflrcy'pfrlor subsrn ftnn of the Speciol Molion, in my underslonding,

is the ollegolion of "oppovfrg procuBrnent ond clbfiDullon ol We

fbrr3e/' (which h repeoled ol leosl len limes). However, os stoled, my

powers ond dulies os o CS do nol extend to "optovillg" the NCPB's

public procuremenl processes ond odministrotive decisions. I urge this

Honouroble Selecl Commitlee to peruse the NCPB's Orgonisotionol

Structure ond the Tender Advert olluded to in the preceding porogrophs

of lhis Affidovit.

27 Even if it were occepled for orgument's soke thol I hod lhe power of

"opproving procurement ond distribution of foke f ertiliser," fhe soope

qd lnrct of lfie power wodd be roo H@ lo fBfW fhe dooor*vt
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sr bn of dirntcc, from office given the provisions of sccton 5 (2f of

the Public Procurement ond Assei Disposoi Act, 2015 ("th€ Procuement

Act"). Seclion 5 (2) of the Procurement Act stotes os follows-

A provision of on Acl thot provides for o person or
body'to opprove ony work or expendilure sholl nol
be construed os oivino thol oerson or bodv onv
oower wilh resoecl lo lhe enlire rocure menl
oroc eedinqs.

28 To the besl of my knowledge. CSs hove ftlb io no tob in rnoflers reloling

to puffic procurc menf decbbns ond processes. This con be confirmed

by lhe fromework for lhe segregotion of responsibr'lilies ond sysfemolic

ond slruclured corporole decision-mokrng esloblished under Porl V of

the Procurement Act (especiolly in seclions 44 (l) , 44 (2) , 45 (l), 45 (4),

45 (q,46 ond 471. Under thol fromework. responsibility for public

procurement decisions ond processes lies with specified octors wilh

cleorly demorcoled levels of outhority. Specificolly, Pql V of lhe

Procnremenl Act only ,ecognbes the fofowing octor in public

procurement processes ond decisions-

(o) occounling officers;

(b) tender opening committees;

(c) lender evoluotion commitlees;

(d) procurement professionols;

(e) inspection ond occeptonce committees;

(f) procuremenl ogents; ond
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(g) storekeepers.

Blomlng o Slngle CS for Officlol Governmenl Pollcy

29 The Speciol Motion seeks to hove me dismissed from office lbr o

grovet Ynen, Polcy thot formed port of the Kenyo Kwonzo Election

Monifesio, which vofen rolr/irlc, in the 2022 generol election. I urge this

Honouroble Selecl Commiltee lo note thot ,he Aroverhos odn tted ,hot

lhe fcrlGersubC4f rt1g&iln wos pat of the Kmp Kvtonzo A,lonffesio

ond wos even pul to the electorote during the 2022 generol election

(see poge 12, pqo ffl of the Speciol Motion) . ll smocls of bod frtrth oN

ulledrrrnotives, therefore, for the Mover lo unfoirly torget me for dismissol

on occounl of on officiol governmenl policy rotified by voters in o

generol eleclion.

Ach thol Pre-dole My Appoinlmenl os o CS

30 The Mover hos deliberolely misrepresenled lhe Judgmenl delivered in

High Courl (Milimoni) Conslitutionql Pelition No. E068 ot 2021 on 30ttt

November 2021 (notobly, before my oppoinlment os o CS). As con be

contirmed from the text of the Judgment, o copy of which is onnexed

herelo ond morked "FML-9," tttc Ju&nent vttdctrtedme os follows-

8/. Whot emerges from the Petitioners' documenis
in supporl is lhot firsl, the porties' relotionship wos
controctuol bosed on lheir commerciol relotions
with eoch olher, which wos well poled by Okwony
J in her delerminotion in Eorons Esfole Limiled v
Afficon Limited & 5 olhers [20] 9l eKLR ond Borons
Estote Limited v Atticon Limited & 5 oihers [2020]
eKLR...Okwony J noles in both rulings under
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3l After the

porogrophs I 0 ond 39 of the rulings thol the
supposed lilles were given voluntorily...

92. From the obove onolysis, it is cleor thol the
Petitioner...roised comploints with the 2"d
Respondent. The some needed to be invesligoled
by lhe 2no Respondent...lhe 2no Respondent hos o
duly to properly invesiigote the comploinls roised
by the Peiilioners...Thereof ter lhey con decide on
the woy forword on the odvice of the I st

Respondent.

93. I bose this opinion on lhe foct thol lhere ore
olreody numerous coses of o civil nolure between
the porties, stemming from fomily ond conlrocluol
relolionships...

I 19. Hoving found lhot lhe 2nd Respondenl did not
fully oct or investigoie the Pelilioners' comploinl
lodged wilh him, ldirecl him lo oct on lhe some
ond foword his f indings io the I s1 Respondenl
wilhin 90 doys. During lhe 90 doys, lhe l ond 2nd

Respondenls sholl no1 chorge or orrest lhe
Pelilioners....

delivery of the Judgmenl os excerpted obove, lhePo|cefid|

hvccftofed the criminol octs olleged in the Speciol Motion. The Police

thereofter toruaded rhe ,Ie to fhe Oflbe of lhe Dlecior ol Pubfc

Prosacullons ("the ODPP") for review ond odvice. The ODPP lhoroughly

reviewed lhe invesligolion file ond recommended thot it bo clrOed wrrrt

rc firtlleir poXce ocllon. A copy of o letter from the Direclorote of

Criminol lnvestigolions ("fhe rc|") doted 3l't ,6oy 2023 is onnexed

hereto ond morked "FMt-|0."

32 My odvocoles hove odvised me thot lhe letter liorn lhe DCI $tot/d pul

loostdfhedegollonshrhespedc, Molronrelofut> 
I

(o) "serious reosons lor believing" thot I hove commitied o crime under

notionol low;
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(blcunent, pending or ongoing criminol investigotions; ond

(c) imminent orrests, onoignment, chorging, prosecution etc. ln ony

evenl, lhe Speciol Molion is speculolive to the extent thot il seeks my

dismissol on occount of onlldpoilad ftrfua confhgerrcles which moy

nol occur.

33 As is evidenl from the preceding norrotion, the Speciol Molion seeks lo

hove me dismissed from office for daged dtt*td ocfs ,hot pradore

my oppfrtlment os o CS, which fhe Notbncil AssenrHy consHered in

opproving my nominotion os o CS. I clbcbsad lhe coses ro ,he Norlord

Asembfy when I oltended the vetling/opprovol proceedings before I

wos oppointed o CS, which goes to show my condour ond inlegrity.

3 4 t qn tuot even o pcrfy ro sorne or the ofeged NV dvf,, c?mmerdd

qd My stlls lisled in the Speciol Moiion (which Hon. Kiiony filed

ogoinsl my fomily members ond my businesses). Specificolly, I om nol o

porty lo-

(ollhe High Court Civil Suit No. E086 of 2019: Gulf Africon Bonk Limited v

Alllcon Limited & 4 Others listed on ogigp 15 of the Speciol Motion.

Nonelheless, lom owore thol the High Court decided this suit ogolnst

llan Kltony's gtv.bs vide o Judgment delivered on 26n Moy 2023. A

copy of lhe Judgmenl is onnexed hereto ond morked "FML-I l "; ond

(b)the High Court Civil Suit No. El316 of 2O2O: Linkll Limiled & Anolher v

Erendo Mithiko listed on poge 16 of the Speciol Motion (lhe porlies to
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this suil ore Linkil Ltd, Arnold Kipkurui (who is o son to Hon Kitony) ond

Brendo Mithiko (who is my doughter).

35 To repeot, oll the ollegotions reloting 1o the Mover's fonciful "senbus

reosons for belleving" thot I hove committed o crime under nolionol low

cra hexon bt,, hted ,D fifuoloc ond wxollous cnd, commerc*J ond

lbm? sdls, neoring fifly in number os of the dote of this Affidovit, thot

Hon. Kitony deliberotely ond moliciously instituted ogoinst me following

the inetrievoble breokdown of our relotionship in 2018.

Counfless Judiciol Decisions ln My Fovovr

35 Severol judges ond mogislroles hove rnode counrbss declilons ,hot

hwe vhdlooted tne in relolion to the olleged criminol ocls ond the

vexotious civil, commerciol ond fomily suils, neoring fifty in number os of

lhe dote of this Affidovil, lhol Hon. Kilony moliciously inslituted ogoinst

me. The decisions include-

(olthe Ruling delivered by the Environment ond Lond Court on l7h

Jonuory 2022 in Nokobi ELC Cose No. E393 ot 2021 , which slhrck ot l

os on obtca of tie cort prcces , llon Kllorty's sdt seeking exclusive

user ond possession of my Rundo home. A copy of lhe Ruling is

onnexed hereto ond morked "F[,tt-|2";

(blthe Ruling delivered by the Court of Appeol on l9rt Aryrst2Oi2Jlin

Noirobi Civil Applicotion r.lo. E068 of 2022, wtffi drntsed as on

obtre ol lvddd process, llon. Kllany's opftolbn for exclusive user
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ond occupotion of my Rundo home. A copy of the Ruling is onnexed

hereto ond morked "FMt-|3";

(c) the Judgment delivered by the Milimoni Chief Mogistrote's Courl in

Divorce Couse No. 272 ol 2019 on 2F Sepfember 2V:2, wtfri

c6mlsed ton. Ktony's oncfitrclrtrn of ,fie al6lence ol o nollloge

md mofiffi tlltls between her ond me. A copy of lhe

Judgmenl is onnexed hereto ond morked "FML-I4";

(d)the Ruling delivered by the Milimoni High Court on 2Un Jurre 2019 in

Commerciol Cose No. 138 of 2018, wftlctt cf;sntsed lffr. Kltony's

ofegorrons ol lotgry oN wotryl/,d choil1g of litle documents. A

copy of the Ruling is onnexed hereto ond morked "FML-|5";

(e) the Ruling delivered by the Milimoni High Couri on lfr Decernber

20lN in Commerciol C ose N o. I 38 of 20 I 8, whrcft crbrnbsad, Vet ogdn,

llon. Kltony's oflegotbns of lorgqy ond wrongld cttorylng of title

documents. A copy of the Ruling is onnexed herelo ond morked

"FML-t6";

(f) the Eviciion Order issued by the Milimoni Chief Mogistrole's Courl on

7fiFel;nnyt23 in Divorce Couse No. 272of 2019, wfilchfftedex-

pcrfe oder prcvrottrf/ grunted to Hqr. Kftony in Miscelloneous

Applicotion No. 1044 of 2018 on occounl of her olleged bul non-

existent monioge to me. A copy of the Eviction Ordet is onnexed

herelo ond morked "FML-|7";
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(g) the Ruling delivered by the Milimoni High Court on 24th Aprll 2023 in

Fomily Division Appeol No. E022 ot 2023, tyhhft cllsrntsed lllon. Kllony's

nppfco/ton tor o stoy of ,he oders issued in lhe Divorce Couse. A

copy of the Ruling is onnexed hereto ond morked "FM[-|8"; ond

(h) the Ruling delivered by the Milimoni High Court on 3'd November 2023

ln Fomily Division Appeol No. E022 ot 2023, !ryhbh cllrn8sed Hon.

Elunyb Appncofim fo dle me fu antempt ol cr,ut. A copy of the

Ruling is onnexed herelo ond morked "FMt-|9."

The Sub Judice Rule

37 The olleged pending personol, fomily, property ond compony court

coses ogoinst me, which ore oll filed by Hon. Kilony, prcdofe my

oppohtmenf os o CS. The llorlond AsemDly condder€d ol ,ttote csses

when it opproved my nominotion os o CS. More imporlontly, the Mover's

odmission thot some of the coses ore still pending is the most

unmislokoble evidence thot lhe SpeddMolbn bsub jttcfrce conlrory to

Slonding Order 89.

lnopplicoble Conslllullonol Provlslons

38 The Speciol Motion seeks to hove me dismissed for on olleged breoch of

constitulionol provisions thol hoe rp becrhg on rny pott€Is drd

tePorrbffes os o CS. To illuskole-
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(o)the Alagollon I (e) ol lhe Speciol Motion occuses me of gross

violotion ot " Arlicle 152 (5 (o) to (10)" of the Constituiion, yet lhese

provisions ore incopoble of violotion by o CS; ond

(b)the Alegolbn I (o) ot the Speciol Motion occuses me of gross

violotion of "Arlicle 2" of the Constitulion, yet there is no ollegotion of

treoson or ony otlempt on my porl 1o exercise ony extro-

constitutionol powers.

39 The Speciol Motion seeks to hove me dismissed for ocls ond ontdons of

lhe rcvfoc odrnhbffilon. which olso predote my oppointment os o

CS. To illustrole, poge 14 of the Speciol Motion folsely occuses me of

misrepresenting the noture of the Agency Agreemeni signed between

the NCPB ond 5l Copitol on 3l,t Morch 2022, seven monlhs before lwos

oppointed o CS. As con be confirmed from lhe Agency Agreemenl, o

copy of which is onnexed hereto ond morked "FMt-20, " lhere is nothing

in fhe lext to suggesl lhot GPC Diolomoceous is o ferliliser ond nol o soil

condllioner.lndeed, ond os con be confirmed from ihe text, rhe Agency

Agngernentdoesnotmenrron rhe wotld "letlfrat." I urge Ihis Honouroble

Select Commiltee to toke ludiciol notice of the foct thol unlike lhe ilem

described in the Agency Agreemeni between NCPB ond 5l Copilol,

fertiliser fertilisers <rn rruoly desslbed rdng syrnbob ond rolbs thot

depict their chemicol elemenis composition.
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lnodmlsslble Heorsoy

40 My odvocotes hove odvised me thot ,he Sp€cf, Molbn is bosed on

nocfnbsble tpasry. I om specif icolly odvised thot-

(o)lhe letter fry ffr Nmedrre ADdltffil SC, which is produced on

pqg6 32 lo,lil of the Speciol Molion, is hodnbSlr lpcrroy to the

extent thot Mr Ahmednosir Abdullohi SC did not receive or othewise

porticipote in ony of the olleged telephone colls or witness lhe

olleged foctory visil;

(U)the ssaensrobs ottoched 1o the letter by Mr Ahmednosir Abdullohi

sC lxrye no, been oultpnflculad by the police, lhe mobile

lelecommunicotion services provider or ony olher credible source or

outhority; ond

(clthe olaged pubfc Wfs wrrhrorrndrs ore ottribuled to on olleged

press stolemenl by Ms Foith Odhiombo, rrto b nol o foun6l ond

lhus connot cloim to be o witness lo the olleged spots.

PARI C: REspoNsEs To rHE SpEcrFrc Au.EGAnoNs rN rHE SpEcrAr. MonoN

4l I hove endeovoured lo condense ond summorise, in the ensuing

porogrophs of Port C of lhis Affidovit, for clority ond to demonstrote

frivolity the specific ollegotions lhot the Speciol Motion mokes ogoinst

me.
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Gross Vlolotlons of lhe Conslllullon

Allegotion I (o); Gross Vlololion ol Atlicles 2 ond l0 (l) (c)

42 Allegotion I (o) stoies thot the CS "oppecrs" to hove grossly violoted

Arltdes 2 ond l0 (ll (cl of the Constitution. The use of the word

"oppeors" demonslroles lhe Mover's doubl in lhe verocity ol lhe

ollegotion. Primo focie, fhe degolbn,bt bsfror, of ,he opplcobre

@tufrturbtld,, lrgcil, nexus ond evldenrbr rhra$olcb esloblished by the

Supreme Court in lhe Sonko cose (supro). Nonelheless. lhe Mover of the

Speciol Motion occuses me of-

(o) "rpt underlotftg pubfc orrildpllur" in the implemenlotion of o for-

reoching policy decision on lhe procuremenl ond distribulion of

fertiliser [see olagollon I [al A)l; ona

(b)mokkB ond lnpbmenlhg the publc polcy of "opproving the

procuremenl ond distribulion of toke ferfrliser" [see olegglbn I (ol

CIfl.

43 My response to cilegollon I fo) is thot-

(o)the ofagorron octo puD|c orrlidPg/hrt b fiirclcus to the extenl thot

it relotes to o gDvernmenf W thot formed port of the Kenyo

Kwonzo Election Monifesto, which volers rotified in the 2O22 generol

election. No mode of public porticipolion con conceivobly ronk

higher thon putting on irrr. to the electorole in o generol eleclion,

being the lrue locus for lhe free exercise of their will. I urge this
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Honouroble Select Commitlee to note thol lhe Moverhos odmllted

lM the ferl&er subCdy Nogrorn wus pat ol the KenW Kwqtzo

Bcclbn tvlol,|fmto ond wos even pul to lhe electorole during the

2O22 generol eleclion (see poge 12, pou (fl of ihe Speciol Motion).

It srnocls of bod Wrh N ,llatbt moltve, therefore. for the Mover lo

unfoirly lorgel me for dismissol on occount of on officiol governmenl

policy rolified by voters in o generol eleclion. Moreover, ond in ony

evenl, lhe ferl&ersuDCdy prcgrqn wus not nroly o new polcy thol

required public porticipotion. os lhe previous odministrolion hod

olreody odopled ond implemented the policy long before my

oppoinlmenl os o CS;

(b)rfle Ken)€ Kwanzo Govemmanl hos never o&pted o W b
pTocue oN &fiIbute "foke ferliliser." The Mover hos not presented

ony tender document, Cobinet Memo or other evidence of lhe

existence of o policy to procure ond distribute "foke fertr1lser." How

con I opprove o non-existent policy? The occusoiion of "opproving

lhe procurement ond distribulion of loke ferliliser," which is rapeofed

Saven ,[r'l.es in the Speciol Motion, is just o sensolionol cloim devoid

of ony foctuol bosis. A spurious ollegotion connol slick or hold merely

becouse it is repeoted seven limes or ony other number of times; ond

(clcontrory lo the Mover's ollegolion, I formolly worned the NCPB,

purely octing in on obundonce of coulion, of the dongers of
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substondord fertiliser. A copy of my letter doted 20m December 2023

is onnexed hereto ond morked "FML-21 ."

Allegotion I @): Gross Vlolotion ol Arlicle 46

44 Allegolion I (b) stotes thot the CS "Oppecrs" to hove grossly violoted

Arildo 4d of the Conslitulion. The use of the word "oppecr!"

demonslroles lhe Mover's doubl in lhe verocily of the ollegotion. Primo

focie, ,fie dagdrlon ltt fcr$st of fhe opplcobfr oorrf,rftrrbnc{, ,egcf,

nexus ond evfdenfld lfua$ott estoblished by the Supreme Court in lhe

Sonko cose (supro). Nonetheless, the Mover of lhe Speciol Motion

occuses me of-

(o)hf,ftdnS consurn€rs' tgltt Io goods ond services of reosonoble

quolity ond io lhe proteclion of their heolth, sofely ond economic

interests by "opproving the procuremenl ond distribulion ol toke

feililiser" [see clegalbn I (bl 0l]; ona

(b) "opgovfng budgers" for the "procurement ond distribution of foke

fedilrser" by the NCPB [see cilsgsllon I (b, (Ill

45 My response lo ollegotion I (b) is os follows-

(o)the degorlon B liiotcus lo lhe exlenl lhol il is founded on o non-

exislent government policy of procuring ond distributing "foke

ferlilisel':

(b) my dulies ond powers os o CS do nol extend to "opprov*rg budgers"

for the NCPB's procuremenls. I reilerole lhe depositions in the
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preceding porogrophs of this Affidovil on the Orgonisotionol

Slruclure of the NCPB ond llp frorne$o* ,br rhe segfegorlon o,

,eqpondbfrres ond q,sremorb ord snuc'ftrcd corporole ffirF
,nd*tg estoblished under Porl V of lhe Procurement Act;

(c)l an not o ntonuloct rar q &fibulq ol qty g& or$nioas thot

@dd conc€iobly hfittge' m consumrtfhls, nor om I omniscienl

in my officiol copocity os o CS. Specificolly, I wffiy ral4r on

Mepndent technbol ogendas ol the Siofe to ensure thol

consumers enjoy goods ond services of reosonoble quolity ond lo

protect their heollh, sofety ond economic inlerests;

(d)though highly regrelloble, the foilure of independent technicol

ogencies lo delect consignmenls of subsiondord fertiliser lhot

comprised borely 0.05% of the lotol supply (specificolly, 3,000 bogs

out of o lotol of more thon 5,349,829 bogs) conrrcf wrrront fhe knee-

iefi, *ptoporrcnof ond docontrn sonc-rbn of dsrnb$g o CS from

orllag. lndeed, no CS would su|ive dismissol under such on

unreosonoble ond improcticoble stondord of minisleriol

responsibilily;

(e)in the monufocluring industry, ll b rpt hconcefuoble q rnaohriare"

for producrs fiorn o specf,Ic Doicfi ,o tU beltw ,he pesctDcd

srordcrtB (op hoppened with lhe 3,000 bogs of tertiliser frorn Botch

Number 0312024 thol lriggered the Speciol Motion. lndeed.

tnmufocftrad poducrs cre @gned botch ond sedd numben fro
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,bcliore Itodtg adrad if problems ore subsequently discovered,

os hoppened in lhe molter under investigotion. Such recolls ore not

unheord of in the monufocturing world. The focl lhot the NCPB wos

oble lo trock, troce ond recoll the bogs from lhe offected botch is

inconsistent with the nonolive of o scheme to procure ond distribute

"foke ferliliser.

Allegotion I (c).' Gross Vlolotlon ol Arllcle 73

46 Allegolion I (c) slotes thot the CS "oppecrs" to hove grossly violoted

Adldc 73 of the Constiiution. The use of the word "oppects"

demonslroles lhe Mover's doubl in lhe verccity of the ollegotion. Primo

focie, lhe degollon ltG Eshort of lhe opplcobfg consrfufltncX legrc4

nexc ond evldentbl ltvesholcb estoblished by the Supreme Courl in lhe

Sonko cose (supro). Nonelheless, the Mover of the Speciol Molion

occuses me of-

(o) "opproving procurement ond distribution of foke fertiliser," to which I

hove okeody responded sufficiently [see ollegotion I (cl Fl];

(b)exercising o public trust in o monner thot is inconsistent with the

objects of the Constitution [see clsgqlton I (cl 0l]; ona

(c) foiling to bring honour ond dignity to the notion ond the office of the

CS for Agricullure ond Livestock Development [see olegcdlon I (cl

t01.
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47 My response to Allegotion I (c) is thot lhe Spacf, Nlrcllbn doee not

c&dose qrywaryfif ocf orornuon on my pod thot substontioies lhe

cloims of "gross" violotion of Article 73, breoch of public lrusl ond foilure

to bring honour ond dignity to lhe office of the CS.

Allegalion I (d): Gross Vlolotlon of Artlcle 201

48 Allegotion I (d) stotes thol the CS "oppeas" to hove grossly violoted

Adlc|e a)l of lhe Conslitulion. The use of the word "oppeas"

demonslroles lhe Mover's doubl in the verocily ol the ollegofion. Primo

f ocie, ltte *gollon tut fc$orf of fhe opptcobla crnu,fitulbnd, tagd,

nexus ond evldanticd tfue$ott estoblished by the Supreme Court in lhe

Sonko cose (supro). Nonetheless, the Mover of the Speciol Motion

occuses me of-

(ol"opproving procurement ond distribution of foke fertiliser," to which I

hove olreody responded sufficienlly [see degollon I (dl 0l]; ond

(b)foilure to opply public money in o producl ond responsible woy,

which is olso linked to "oppovhg pioct Brnenl ond &fiDufon ol

fote terrfrer," lo which I hove olreody responded sufficiently [see

degotlon I (d,0ll.

Allegolion I (e): Gross Vlolollon ol Arlicle 152 (5) et seq

49 Allegotion I (e) stotes lhot the CS "Oppecrs" to hove grossly violoted

Arllcbs lf, (5f (of, lcl, lel, (n,@. (9f ond (l0l of ihe Consliiution. The

use of lhe word "oppeos" demonslrofes lhe Moverl doubt in lhe
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verccily of lhe ollegolion . Pimo f ocie , ffte dagorron lbft lhr $orf of the

opphobfe corrrfrrrrronc{, lagd, nexus cnd evfdentbl tfvaCroft

estoblished by the Supreme Court in lhe Sonko cose (supro).

Nonetheless, lhe Mover of lhe Speciol Motion occuses me of-

(c)orcraehg he tnolrrnenffibn ol ,ho budgerl of llp I{CPB for the

"procurement ond dishibulion of foke ferliliser," to which I hove

okeody responded sufficiently;

(d)tylnS to lhe Depolmenful Comrnltlee, whose work is still ongoing.

thol the Agreement signed between the NCPB ond 5l Copitol Africo

Diolomite lnduslries on 3l3t Morch 2022 llong before lwos oppointed

o CS) wos for lhe sole of o sof concfrromf rother thon o chemicol

lerliliser [see clegotbn I (el fll]; onO

(e) violoting the principles of public service duty to use resources

efficiently. effectively ond economicolly [see clegoilon | (ol 0rl.

50 My response to ollegolion I (e) of the Speciol Motion is os follows-

(o) thc olegol{on b frlvolxn to the extenl thot Articles I 52 (s) (o), (c). (0},

(7), (8), (9) ond (.l0) of the Constitution ore inopplicoble ond

incopoble of violotion by o C5; ond

(b)os olreody exploined, the texl of the Agency Agreement signed

belween the NCPB ond 5l Copilol Africo Diolomite lndusiries on 3l.t

Morch 2022 (long before my oppointment os o CS) doas nolsrcte

,ffi Grc Dbromoc€orrs b o lbrl3er. Furlher, ond in ony evenl, lhe
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Mover of the speciol Motion hos trcrt odctlrccd ony cvldcnoc to

subslonliole the occusotion lhot I misled the Deporlmentol

Committee thot GPC Diolomoceous is o soil conditioner.

Allegollon 2: Cdmes Under Nollonol Low

5l Allegotion 2 stoles lhot the CS "rhdg ol sarbtrs rB@rB" for believing

thol I hove committed crimes under nolionol low (specificolly, under

$crlrrE l@, l0l ,3llil ond &i5 of the Penol Code. The "tGtbl,s raosons"

given for the belief ore-

(o)o bfler thot Ahmedno* Abdulcf, SC wrote to the DCI on I 9t' APrll

2024 on beholf of his client, o copy of which is produced on poglcS

&l€l of the Speciol Motion [see dogollon 2 (of l; ond

the Judgment delivered in High Court (Milimoni) Constitulionol Petition

No. E068 ol 2021 on 30tt November 2021 (notobly, before my

oppoinlment os o CS), which is porl of lhe countless court coses

between Hon. Kitony ond me [see degtollons 2 (ol 0l ond 2 (bl].

52 My response 1o ollegotion 2, which is okeody set oul in Porls A ond B of

this Affidovit, is thot-

(o) the btler thot Ahmecho* Attdutcftl SC wrote 1o lhe DCI on I ?tt' Aprll

2024 on beholf of his client b trccfnb$b fteary. Accordingly, the

letler is not evidence of onything;
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(b)the Mover of the Speciol Motion hos rnbleprltcnled rhe oonronrs.

talor ad puptt ol the Judgnenf delivered in Hig h C ourt ( Milim oni)

Conslitutionol Petition No. E068 ol 2021 on 30tt November 202I;

(c)the invocolion ond misrepresentotion of the conlents, tenor ond

purporl of the Judgmenl delivered in High Court (Milimoni)

Conslitulionol Petition No. E068 ot 2021 on 30m November 2021

unt/vn rrgly c6closes rhe hldden hortd ond molire behhd rhc Specro,

lvlolbn. Spec if icolly. il dis closes, apecEy wrren rcd tqottw vtllh

tlte mdllfi dv[, cffiol ond My sttts menn ned on poges

15 ottd 16 of lhe Speciol Molion, thot Hon. Kitony is using lhe Mover

os o proxy in her now seven-yeor compoign of personol vendetto

ond persecution ogoinst me. A newspoper prinlout thoi points lo

Hon. Kitony os lhe ocluol Mover of the Speciol Motion is onnexed

hereto ond morked "Ft*-Z,." Further, o K-24 lelevision broodcosl of

Hon. Kilony ogitoling for my dismissol from office o few weeks before

the filing of lhe Speciol Motion is soved os "VldOO 4" in the flosh disk

filed herewith; ond

(d)in ony event, the olleged criminol octsrcdob myopoolhliltnnt os

o CS ond were (i) ttwoWttyhwesrrgoted by lhe police, (ii) tuvlaued

W lhe ODPP ond (iii) clrsed with o recommendolion for no firlher

poheocrlon.
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Allegolion 3: Gross mlsconducl Under Cop l85C

53 Allegotion 3 stotes thol I hove engoged in "gros mbooncrucr" by

breoching soc-llons 8, l0 (ol ond lbl, I I (of ond ? of the Leodershtp ond

lntegrity Act (Cop l85C). Other lhon "opproving procuremenl ond

dislrlbution of foke fedr'liser" ond "submrflrng folse informolion" to lhe

Deportmenlol Committee, lo which I hove olreody replied sufficiently,

the only other bosis for Allegolion 3 lies in o pres slrolemenl thot Ms Folth

Ghlcnbo, the Presidenl of the Low Society of Kenyo, issued on 22na

Aprll2024. A copy of the press slotement is produced on poges fl) ond

3l of lhe Speciol Motion. The press slotement occused me of hoving o

"publc spot wrrhloun*rs" ond " purylfi1g fo revo&e lcenses" wilhoul

conducting proper investigotions [see degotlorsg (ol crdg (b11.

54 Jusl like the bffer thot AhrnednoslADdulottlSC wrole to the DCI on I 9tt,

Aprll 2024 on beholf of his clienl, the pies sffiament thot Ms Fdlft

Odhlcrnbo issued on 22nd Aprll 2024 constilutes lrodm&slblr h€€rcry ond

thus is not evidence of onything. Furlher, ond in ony evenl, lhe Speciol

Motion does nof conffii ony evldanoe of the olleged public spol ond

revocotion of licenses. Copies of seclion 63 of the Evidence Acl ond the

clossicol decision in leper v R fi9521 A. C. 480 on heorsoy evidence ore

onnexed herelo ond morked "Ftvtt-23."

PARr D: CoNcrustoN

55 As con be confirmed from the preceding porogrophs of this Affidovit

ond lhe onnexlures to it-
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(o) the Speciol Molion is frompelcnt fid rnt fity dalbclivc to the

extenl thot ii is supporled by on Affidovil lhot violotes the express

provisions of the Ooths ond Slotutory Declorotions Act (Cop l5);

(b) ,hs Specfr, Molbn b hcompefenf to the exlent thot it seeks to hove

me removed from office-

(il for the public procuremenl ocls ond orn&Corr of o sernF

ourbnomous govemmeni ogw, with which I om stotulorily

boned from meddling;

(ii) furogovernrnentpolcythot formed port of the Kenyo Kwonzo

Election Monifesto, which olso existed prior to my oppointmenl

os o CS ond which rciar ,t rflted in lhe 2022 generol election;

(iii) for olleged criminol octs thot pre-dote my oppointmenl os o

CS, which hove been lhoroughly invesiigoted by the Police,

reviewed by the ODPP ond closed with o recommendotion for

no further police oction;

(iv) for perond, My, poparly at a nmry coulcotes filed

by Hon. Kitony ogoinst me, which (i) prcdofe myoryhtment

os o CS, (ii) thel,lorbnorAsemblycorddeted in opproving my

nominotion os o CS ond (iii) in respect of which mony judges

ond mogistrotes hove so for delermined in my fovour:

(v) for personol, fomily, property ond corporote court coses filed

by Hon. Kitony ogoinsl me, which predote my oppointment os
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o CS, the House considered in opproving my nominotion os o

CS ond some of which ore sub judice within the meoning of

Stonding Order 89;

(vi) for on olleged breoch of constilulionol provisions thot hove no

De'rrlw on rny pow€E ond reqpons&Irres os o CS;

(vii) for ocls ond ombJorr ol lhe prcvlous odrrfiBnonofl, which

olso predote my oppoinlment os o CS; ond

(c) the Speciol Molion is incompetent to the exlenl thot it is bosed on

inodmissible heorsoy.

56 lsweor this Affidovit in response to ond opposition to the Speciol Motion

ond humbly urge this Honouroble Select Committee to find ond hold

thot the ollegotions ogoinst me hove not been subslontioted.

57 The depositions in this Affidovit ore occurote to the best of my

knowledge ond belief, sove where I hove relied on odvice or informotion

whose sources ore disclosed.

Sworn ot l.lonoU by lhe soid
BonkhMlthlko lhtul
On the 6h doy ot tllotf 2024 (Dopononl)
BEToRE

)
)
)
)
)
)
)
)

L
DATE,

!{:

ENBMLMJ sAG cllNoTG u BA 0RAA Nv0 00r0 860I0P 9000I(.)M

061o5t2024 slG
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DRAWN & Ft[Ep By:
Muthomi & Koronjo
Advocotes
1209 Applewood Adoms ADlrs$oN No. P.105/6588/02
Adoms Arcode PR^crcr|.|o. lSKn02l/0o1d6
Tet. +254202647437 FuRr.:|v{24D01/GB.l/2018M
Emoil: rnfo @m ut ho mikoronjo.c om
P. O. Box 19893-00100
Noirobi

Io BE SERyEo UpoN:
The Clerk of the Notionol Assembly
lsr Floor Moin Porlioment Buildings
Emoil: cno@po rlioment. go.ke
P. O. Box 41842402W
Noirobi

Hon Wonomi Womboko, MP
Moin Podiomenl Buildings
Tel.: +254 722 403O82
Emoil: wonom iw omboko@ gm oil. co m
P. O. Box 418424O2OO
Noirobi
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THE CONSTITUTION OF KENYA

At?o[\.nIENT oFCABIIiEI SEcRETARIE5

lN EXERCISE of the poucn rrrofrrnrl by Anicli: 152 (l) of rhc
Consiruion. l. Willianr Sonlri Ruro. Itcsirktrr and Comnrarxl.'r-in-
Oricf of Ihe Keny0 Dcfurc Forrt r. rpFrinr -

\4') cliffr MuvJir Mudavadi.
Kithurr Kinditi (ttof.).
Sinrrxr Kipmno Chclugui.
Aden EsrE Duale,
Njugum Sorpeter Nrlmg'u ( ttof.).
Dovis Kirrutoi Chirchi..
Alfred Mutua.
Ali(\r Mutlrni Wahome.
Ababu Nrm*amba.
s{rlim Mvuryu.
Oneliimus Kipchumba Murlomcn.
$ripan Tuyu.
Moses Kiaric Kuria.
Ezrliel Muchogu Onrbtlii.
Aisl! Ju wa Kruisu Kdunu.
Elind OLett Owlkr.
Rcbct ca Mium.
Susan NIllhutricha Wdulir.
Prnillllh Meloorr.
Zr.h lriu M r+ rrn8i Njcru.
Flnllin Milhiku Linruri.
Flortnce Koskr: Brne-

to tx Cnbir--t Sccnrrriei. with cffccl I rm llxi 27rh Ocl(fi('r.2022.

Dutcd tfu 26th Ocl(*,er.2021.

G^zsrrE NorrE No. 13031

THE CONST1TUTION OF KENYA

APIoI N-TM EIiT

lN EXERCISE of th{.powcrs l\mfencd b)'Adicle 156 (2) of tht
Coosrilution. l. Willion Sanrrri Rulo. [tcsidc und C<mrmundcr.io-
Clrief of thc Kcnyo Deft'nce Fores. apgrint -

JUSTIN BIDAN NDxA MImJRI

to bc tlxr Atn)nlcy4crlcrrl. wilh clfqut fronr llr.' 27th Octobcr,2022.

Doted lhc 26rh Ocl($er. 2022.

WILLIATI SAMOEI RUTO,
Pt?idu,t

C^7grrE NoTrE No. 11035

THE CONSTITUTION OF KENYA

An\cIN'TtrIENT

IN EXERCISE of thc Frwc.r crnltrred b] Arliclc ltl (2) (a) of
lhc Conrtitutiur. I. Willia Sunoci Rulo. Pftsid(nl dnd C(rrflmafiJr',-
in-Clricf ot thr' Kdn]_x Dl.fentr Rrccs. afiJxrint -

MERCY K[RU w^ii.,^tJ

tr) bc thc Sccrctrry to th{ Csbitltt. lr,ith cffcct fnrnr thc fTth Octobcr.
2022.

I\TLLIAM SAMOEI RUTO.
Praidtttt

WILI-IAM SAMOEI RLITO.
Pra\id.,tt

Datrd lllc 26{h Ocrohcr- 2l)22
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,,A RTI C t:L.ARS OF OFFENCE

CHT'A'I)NG CON TRAITY SI,CTION 3I 5 OIr THE PEn*AL CODE

in Certified Nurse Assistance from westwick
nical and Vocational Fiucation and Training

?

,ffi:On24hApril2023inGigiriareawithinNairobiCounty
pa) € s u n, o r. K e n y a n ; ffi ;: i l.lr, ;:H i i i"1,"H ";iil,fA i::xffli: f};#,:, ;:donr icil-'d at Ken)a Commglcial gr"r, o;;"il";;;r* were in a position to train and issuehL'r \\'ilh a ccniticare in Cenificd il; ;r.'t"":i Li, *"u*i.r. institute limited which is notaccredited by Techn ical and vocarionai a;;;;;#rai ning Authority.

COUNT I\/
CHARGE

CHEATING CONTRARY SECTION 3I5 OF THE PENAL CODE
PARTICULARS OF OFFENCE

CI'RTSTIN MB M On diverse dates between 246 April 2023 and l5sN
Septernber 2023 in Gi gtn area within Nairobi County jointly with others not before courtbymeans
of fraudulent tricks induced Cynthia Cheruto ro pay a sum of USD fourthousand (4000) to
USD account no l31282llS9 domiciled at Kenya Commercial Bank, pretendingthatyou were in
a position to train and issue her wi certificate

I

insrirure limited which is not UO, ech

Authorit.y

I
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Homc Ccntral

Bumula MP's wife Nyambura charged with fraud

Bum[rl8 MFs wif. I'lylnbl.,r crurged lvtth trrud - Th. Standard

li\ I r(lclr: Kabun\ i I :d IE,,

sil I
T I
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rt
Cr'
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L

Bumul. Mp Jaak Wrmbokr lv.nrmi durlnt .n lnlarvi.* $dlh lh. Slrnd.rd rl hl! rurrl homc in Bunuh
coNlilu.ncy on Scpt.mber 10, 201!. [Bcnjamin Sal-\ i. Standrrdl

Bumula MP Jack Wamboka's wife was on Thursday charged before a Kiambu court over fraud

She denied obtaining over Shl.9 million in an alleged nurse's training scam.

Christine Nyambura Muturi appeared before Kiambu Senior Principal Magistrate Meresia Opondo.

Nyambura was directed to remain in custody after she denied eight counts of falsely obtaining the money

and offering nursing certificate courses in an unaccredited instirution.

"The court hereby directs the suspect to remain in custody until tomorrow when the court will rule on the

bail application," Opondo ruled.

.|$b

hltps:/rr!rw\r.stardsrdmedls.co.ke/cenb.U.rticle/2oo149.f397b(.rndafips-ryitBnysr6or.dErgpd-r$ttFiaud
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5/t/2,a, 11:03 AM Bwnula MP! wlG tlysrr$(r. .rErgcd tiith traud . Th. Slardsrd

According 1o the charge sheet, Nyambura was accused ofobtaining ShI,959,000 from seven individuals

by inducing thcm to pay college fees for a certified nursing assistant course at Westwick Institute Limited'

Keep Reading

Mr.i Mrhiu's ncglcclcd tutrrcl thrt crplodcd, klllirg ovcr 50

T\ro lt.llrrs dcny Sh32 mlllioD frrud chrrgcs

MP wrrt! Litrturi to qult ovcr frkc fcrtiliscr scrm

Bumulr MP Wrmbokr ln r drivc to lrcklc mcnttrusl povcrty rrd tccnrgc prcgnlncy

"On diverse dates between January 20, 2023, and Febru ary 27,2024, in Gigiri area within Nairobi County,

jointly with others not before court being the director of Westwick Institute Limited, offered training in

Certified Nurse Assistant without accreditation, licensing and registration by Technical and Vocational

Education and Training Authority," read pan ofthe charge sheet.

Nyambura denied that she obtained Sh428,500 from Sally Wanjiru between January 20,2023, and July 28,

2023, by inducing her that she could be trained and issued with a certificate in certified nursing assislant

course from Westwick Institute Limited that is not accredited by TVET.

She was further accused ofobtaining various amounts ofmoney from six other unsuspecting Kenyans.

She will appear in court on Tuesday, May 7 for a hearing on bail.

She is currcntly hospitalized at a Nairobi hospital under police watch.

ffiffi

ffi

I

https:/rr,w.rr.slandardrEdla.co.ke/cenfaUarticle/2oo'149.1397/bumul6-mps-wiE nyamb!radl6r9ld-u/ith-ftaud
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REPUETIC OF KEISYA

coURr F'LE No: :'1L1lU[, No, G&.-Ne.,?,;1,i],]]\" 
.,.r-.

ODPP MSN NO: ................... oB NUMBER:

ODPP 9TAT|ON: ... DATE DRAFTEDo2pt12o21

t,
2
3

4
5
6

JO'EPH MUNA
DAVESHKUMAR BHUPENDRABHAI
CHANDRABHAN
COLLINS KIPCHUMBA
KEL CHEMICAU
MEM5 DISTRIBUTORS

Flrst nrme

KIMOTE
PATEL

CHIMURKAR
N6'ETICH
LIMITED
TIMITED

Surname or Father'l Name ldentlty CardlP

23152723
24284320
c.1706r'.5

rrrport No.

10860904
21407294
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2 A H
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couNTil-FOR. InAccU'ED PERSON

MLLFUL FAILURE TO COMPLY WTH tAW RE|iTING TO PROCUREMENT

CONTRARY To sECTloN 45(2t(b) As READ WTH sEcTloN 480Xa) oF THE OF THE

ANTICORRUPTION AND ECONOMIC CRIMES ACT NO.3 OF 2003.

PARTICUI.ARS

JOTEPH MUNA KIMOTE: Between 2ln December. 2023 and 2ln March, 2024 at
National Cereall and Produce Board headquarters ln Nairobl Clty withln Nalrobi
County. belng a peron employed by public body at the Managlng Dlrector of National
Cereall and Produce Board knowingly and unlawfully falled to enrure quality fertilizer of
rixty-nine lhousand and ,eventy (69,070) bagr of 50Kgr NPK fertilizer valued at Two
ninety-teven million and one thourand lhlllingr (Kshl. 297,OO1,000/') supplied by Memr
Dirlributor Limiled was wilhin the requlred Kenyan standards.

COUNT III - FOR 3TO ACCU'ED PERSON

WILLFUL FAILURE TO COMPLY wlTH TAW REI.ATING TO PROCUREMENT

CONTRARY TO sEcTlON 4s(2)h) AS READ wlTH tEcTloN a80Xa) oF THE OF THE

ANTICORRUPTION AND ECONOMIC CRIME ACT NO,3 OF 2003.

PARTICUTARS

JOSEPH MUNA KIMOTE: Belween 21" December, 2023 and 21" March. 2024 at

National Cereals and Produce Board headquartert in Nairobi City wilhln Nairobi
County. being a peron employed by publi. body at lhe Managing Director of National
Cereals and Produce Board knowingly and unlawfully failed to enture quality fertllizer of
forty five thourand. llx hundred and thlrty seven (45.637) bagr of 5ol(g; NPK fertilizer

valued at one hundred and ,eventy rlx mllllon. four hundred and tixteen thourand

rhillingr (Kshr. 176,416,OOO/-) supplied by Kel Chelm within the required

Kenyan rtandards.
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MANUFACTUR]NG SUB'TANDARD @ODS COhITMRY TO SECNON 9(4) A' READ

wlTH SECNON 15 OF THE STANDARDS ACT CAP 496 l^ws OF KENYA

PARTICUTAFIJI:

I. DAVE5HKUMAR BHUPENDRABHAI PATEL 2, CHANDRABHAN CHIMURIqR 3, KEL

CHEMICAU LIMITED : Between 3l,i January,2024 and2li March. 2024, at KEL Chemlcak
Llmited Factory ln Thlka townrhlp wlthln Klambu Counly. having been llrued wlth
Standardlzatlon Permit Number 72446 for manufacture of NPK fertlllzer (10:26;10)

branded as KEL GREEN. knowingly manufactured ,lxty.nlne thourand and rwenty
(69.070) bags/5Okgr of rub andard NPK l0:26:10 ferttltzer valued at two hundred and
reventy-tlx million rhlllings (Krhr. 276.000.000/-).

COUNTV- R 2ND .3rD AND 5rx AC PER,SON

MANUFACTURING SUBSTANDARD GOODS CONTRARY TO 5ECTION 9(4) A5 RTAD

wlTH SECTION 15 OF THE 
'TANDARD' 

ACT CAP 496 LAWS OF KENYA

PARTICUIARS:

I. DAVE HKUMAR BHUPENDRABHAI PATEL 2. CHANDMBHAN CHIMURKAR.3. KEL
CHEMICA IS LIMITED : Between 3lrJanuary.2024 and 2'lo March,2024, at KEL Chemlcalt
Limited Factory in Thika township within Kiambu County. havlng been krued with
Standardization Permit Number 44463 for manufacture of NPK ferlillzer (9:16:6) branded
al KEL GOLD. knowingly nianufactured thirty five thourand, four hundred and leventeen
(35.417) bag/SOkgs of lubstandard NPK 9:16:6 fertillzer valued at one hundred and
fourleen million. lix hundred and rixty eight thousand shillingr (Klhl. 141.668.000/r.

COUNTV 2ND. 3rD AND sflr ACC SED PERSONt-

IV{ANUFACTURING SUBSTANDARD COODS CONTMRY TO SECTION 9(4) A5 READ

WITH 
'ECTION 

15 OF THE 
'TANDARDS 

ACT CAP 495 I.AWS OF KE}.IYA

PARTICUIARJ:

I. DAVESHKUMAR BHUPENDRABHAI PATEL 2. CHANDRABHAN CHIMURI(AR 3. KEL

CHEMICAIJ UMffiD: Between 3ln January,2024 and2lo March. 2024. at KEL Chemicall
Limited Frctory ln Thlka townrhlp wlthin Klambu County. having been klued with
Standardizatlon Permlt Number 214789 for manufacture of NPK ferlillzer (10:17:0) branded
al KELPHOS PLUS. knowingly manufactured ten thourand, two hundred and twenty
(10.220) bag/5Okgs of rubrtandard NPK l0:17:0 fertilizer valued at thlrty four mlllion,
reven hundred and forty eight lhousand shillingl (Krhr. 34,748,000/-).

3
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COUNTVII - Fr)n 2ND ]TD AND 5T}I ACC I(FD D n(oNE

APPLYTNG STANDARDIZATION IVIARKTO A cOMMODITYTHAT DOES NOTCOMPLY
wlTH RELEVANT KENYA 

'TANDARDS 
CONTMRY TO SECTION 10(6,) AND IO(8) OF

THE 
'TANDARD' 

ACT CAP 496 IAW5 OF KENYA

PARTICUIARS:

I. DAVESHKUMAR BHUPENDMBHAI PATEL 2. CHANDMBHAN CHIMURI(AR 3. KEL

CHEMICAIJ LlMffED: Belween 31, January. 2024 and 2lr March, 2O24, at KEL Chemlcak
Llmlted ln Thlka townlhlp wlthln Klambu County. knowingly and wlth lntent to deceive.
you applled lhe Standardizalion Mark 72446 on 69.070 bagr ot SOkgs KEL CREEN NPK
lO:26:10 of lubltandard fertilizer.

COUNTVIII -FO R. 2ND 3rD AND srH A CUSED PERSONc

APPLYING 
'TANDARDIZATION 

MARKTO A COMMODTTYTHAT DOE NOTCOMPTY
wlTH RET.TVANT KENYA 5TANDARDS CONTMRY TO 5EC11ON 10(6) AND r0(8) OF
THE STANDARDS ACT CAP 496 I.AWS OF KENYA

-PARTICUIARS:

BHUPENDRABHAI 2 IM R 3 KEL
CHEMICA LIMITED : Between 3ld January. 2024 and 21n March,2024. at KEL Chemlcall
Umlted ln Thika townlhip within Kiambu County. knowingly and wlth lntent to decelve.
you applied the Standardization Mark 44463 on 35,417 bagr of 50kgl KEL 6OLD NPK
lO:26:lO of lubltandard fertilizer.

COUNT tx- 3R. 2ND ED AND 5'H ACC SED PERSON

APPLYING 
'TANDARDIZATION 

MARK TO A COMMODTTY THAT DOE' NOT COMPLY
WITH RELEVANT KENYA 5TANDARDS CONTRARYTO SECNON 10(6) AND IO(8) OF
THE STANDARDS ACT CAP 496 I.AWS OF KENYA

.PARTICUI.ARs:

2 RAB CHIM]IRKAR.3. KELI. DAVBHKUMAR. B I 
'PFNDPAEHAI 

PATEL CHAND HAN
CHEtr,llCAlJ LIMTTED: Between 3ln January. 2O24 and 2ln March. 2024. at KELChemlcak
Umited in Thika Township withln Kiambu County. knowlnSly 8nd wlth lntent to decelve.
you apPlied lhe Standardizatlon Mark 44789 on lO,22O ba$t of 50kgi KEL GREEN NPK

I O:26:lO of tubstandard fertllizer. 5f

ornc€R rN cH^RcBxriLTfitr PoucE tr noN
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COUNT X_ FOR 4IH AND 6TH ACCUSED PERSON

oFFERING FOR tAtr TUBTTANDARD GOOD' CONTRARY TO SECTION l0(4) At READ

U'ITH SECTION 15 OF THE STANDARDS ACT CAP 496IAWS OF KENYA

PARTICUTARS:

l. COIIINS KIPCHUMBA NGflCH. AND 2. MEMS DTSTRIBTORS LIMITED: Between 316

January. 2O24 and 21, March. 2024. at Natlonal Cereall and Produce Board Depotl wlthln
the Republlc of Kenya. offered for rale slxty'nlne lhourand and leventy (69.070)

bags/50kgr of rubrtandard NPK l0:26:10 ferllllzer valued at lwo hundred and lwenty*lx
mlllion shllllngr (Kshs. 276.000.000/-) lo Kenyan farmers through Natlonal Cereak and

Produce Board.

couNTxr- R 2ND. 3ID AND 5IX AC SED PERSON

OFFERING FOR SALE SUBSTANDARD GOODS CONTRARY TO SECTION IO(4) AS READ

wlTH SECTION 15 OF THE STANDARDS ACT CAP 496 IAWS OF KENYA

PARTICUIARS:

I. DAVE5HKUMAR, BHUPENDRABHAI PATEL 2. CHANDRABHAN CHIMURI(AI 3. KEL

CHEMI UMTTED: Between 3ld January. 2024 and 2li March. 2024, at National
Cereals and Produce Board Depotl withln the Republic of Kenya, offered for sale thirty-
five thourand. four hundred and seventeen (35,417) bagl,/5Okgl of lubstandard NPK 9:16:5
ferlillzer valued at one hundred and fourteen mllllon. slx hundred and rlxty-eight thourand
shlllingr (Kshr. 141.668.000/-) to Kenyan farmer through National Cereals and Produce
Board.

COUNT XII- FOR 2ND. 3ID AND 5IH ACCUSED PERSON

OFFERING FOR 
'ALE 

SUB'TANDARD GOODS CONTRARY TO SECTION IO(4) A5 READ

wlTH SECTION 15 OF THE 
'TANDARDS 

ACT CAP 496 IAWS OF KEI\IYA

PARTICUtARiT

I. DAVE HKUMAR BHUPEN DRABHAI PAT 2 CI{ANDR,AB HAN CHIMURIGR.3. KEL

CHEMICAIJ UMffiD: Between 3ld January. 2024 and 21, March. 2024, al Natlonal
Cereak and Produce Board Depot; withln the Republlc of Kenya. offered for sale two
hundred and twenty (lo.229) bags/SOkgs of rubstandard NPK lO:17:o fertlllzer valued at
lhirty-four million. reven hundred and forty-elght thourand shllllngl (&hr. 34.748.OO0/)
to Kenyan farmer through Natlonal CereaL and Proir,!*'Poa

l.i-i
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couNT Xm _ FOR Zxo. 3lD AND 5rx ACCUSED pESIION

FRAUDUT"ENT ACQUTSTT|ON oF PUBUC PROPERTY CONTRARY TO sECTloN 45 (l)
(a) AS READ \d,/lTH SECTION 48 (l) OF THE ANTI.CORRUMON AND ECONOMIC

CRIMES ACT No. 3 OF 2003

PARTICUI.ARI:

I. DAVESHKUMAR. BHUPENDRABHA 2. CHANDRABHAN CH IMUR.KAR.3. KEL

CHEMICAIJ LIMITED: Belween 5rh Februa ry,2024 and l3th March. 2024,ln Nalrobl Clly
withln Nairobl Counly. fraudulently acqulred publlc money worth one hundred and thlrty'
three mllllon. four hundred and nlnety thourand lhllllngs (Klht. 133.490.000/=) through

bank account number 2025277018 under the name Kel Chemlcals Llmlted for lupply and

dellvery of forty four thouland. two hundred and thlrty-three (44,233) bagl of 50kgr
rubstandard feallizer.

COUNT XIV - FOR 4I}' & 6'H ACCUSED PERSON

FRAUDUI.fNT ACQUTMON OF PUBLIC PROPERTY CONTRARY TO 5ECTION 45 O)
(a) AS READ WITH SECTION 48 (l) OF THE ANTI-CORRUffiON AND ECONOMIC
CRIMES ACT No. 3 OF 2OO3

PARTICUIARS:

l. COIIINS KIPCHUMBA NC'ETICH.2. MEMS DISTRIBUTORS LIMITED: Between 5ih

February, 2024 and l3,h March, 2024,ln Nalrobl Clty withln Nalrobl County. fraudulently
acquired public money worth two hundred and nlneteen million. nlne hundred and sixty
thoutand, five hundred (Kshs. 219,962,5010/=) through bank account number
01603667876350 under the name Memr Dlrtributor Llmlted for supply and dellvery of
rlxty three t hundred and eighty five (63.985) bag5 -of.Sokgr rubstandard
ferlilizer L NPK lO:26:lO fertilizer.
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National Cereals and Produce Board
Organisation Structure for National Food Reserve Division
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NCPB Trading Divlsion (NID)
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National Cereals and Produce Board
Organisalion Strucrure br Finance and Accounting DMsion
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National Cereals and Produce Board
Organisation Structure for Human Capital Department
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Organisation Stuclur€ for Risk and Compliance Department
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National Cereals and Produce Board
Organisation Structure for Procuremenfl Department

Manager, Procurament

Deputy Manager,
Pmcurement

Officer, Procuremenl (Operations) Officer, Procuremenl
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Organisation Structtre for lntemal Audit Departnent
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National Cereals and Produce Board
Organisation Structure For Corporation Secretariat and Legal Services Department

Corporate Secretary and Head of
Legal Services

Deputy Manager, Legal Affairs Deputy Manager, Estate & Properties

fficer, Estate &
Propertiesfficer, Legal Officer, lnsurance

Assistant, Estate &
PropertiesAssistant, Legal Assistant, lnsurance
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National Cereals and Produce Board
Organisation Structure For ICT D€partment

Hed of ICT
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National Cereals and Produce Board
Orgeni8albn Stircire For Regional Offcc
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National Cereals and Produce Board
organisation strucfure For corporate communication and customer Experience Deparbnent

Manager. Corporatr Communicllion and Cuslohor
Expcrienco

Deputy Man6ger, CorDoElo Comunlcation

Ofrlcer, Cornmunb€tion O6car, Customer, Erperlencg Ofllcer, Gr.phics and Publicalions

Assistant, GGphks Design and
PublicationsAs!istanl. CommunicllbnS Aslistanl, Cullomcr Eperieoce

Atlendanl, Cullomer Expedenco
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REPUBLIC OF KENYA

MINISTRY OF AGRICULTURE

& LTVESTOCX DEVELOPMENT

IIIE Eids will be

National cereals ancl Produce Board (NcPB) ls a state co.rPoJltio
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NATIONAL CEREALS AND PRODUCE BOARD
Leaders in Trade & Managenrenl of Agricultural Comrnodities

Talephone: +25a l20l 6536028/6555288
Webrlle: www.ncpb.co.ke
E-moll: info@ncpb.co.ke

P.O. Box 30586{0100
NAIROBI

KENYA

l,

OUR REF: TENDER NO: NC?BltERl12312023-2024

28 NOVEMBER, 2023
ADDENDUM

CTARIfICAIION ON ADVERI PUEI.ISHED IN IHE SIANDARD AND STAR NEWPAPER(S) ON 2I3I

- NOVEMB ER,2023.

Notionol Cereols ond Produce Boord {NCPB} issues on oddendum on lender odverl for
supply of lerlilizer on consignmenl bosis lhol wos published in lhe slondord ond slor
newspoper(s) os well os in NCPB websile (www.ncob.co.kel ond PPIP porlol
www.lenders.oo.ke on Tuesdoy 2l lh November, 2023.

ln line wilh lhe pronouncemenls contoined under omendmenls clouse ol lhe lender
documenl of lhe obove-menlioned lender, Nolionol Cereols ond Ploduce Boord |lereby
issues the below clorilicolions: - '

l.Under lnvllollon lo lender on secllon 3 poge 2 on lypes of ferllllzer, poge 48 on prlce
schedule lorms, poge 49-51 on dlsklbullon plon ond poge 55-60 on supply tequlremenls,

Kindly note lhol lhe specificolions publhhed in lhe lender documenl wos indicolive, you
ore required lo provJde your rpeclllcollons os per your tormulollon ln llne wllh KEBS

slqndords upon whlch evoluollon sholl be bosed for bolh plonllng ond lop'drcsslng
ledlllzers.

Furlher lndlcole ovolloble quonllly ond llme fromes for dellvery under lhe ptlce schedule
on poge 48 ol lhe lender documenl

2. Unde, secllon l: lnskucllon lo lender porl 6.2 ln lhe IDS, lhere sholl be o pre'lender
conference meellng which sholl be held ol Minislry ol Agricullure HQ moin conference
room ol Kilimo house 7rh floor on Mondoy 4tt December 2023 |tom 10. 30om.The purpose
of lhe meeling will be lo clorily issues ond lo onswer queslions on ony moller lhol moy
be roised ol lhol sloge. Quetles ond ony concern con ' be chonneled lo emoll:
rrpntlr:r((,n(nh.(o,kc ond lelephone: +254'020'656028 ot +254'723030399 for clorlllcollon or
provlded In lhe lender documenl.

NCPII lS ISO 9001:2015 CEnTlFlEl)
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3. Under secllon ll-Tender dolo rheel (TDS) lIT2l.l.
The deodline for lender submhsion hoi been exlendecl lrom 5 December 2023 lo I I

Dccember 2023 ol 12.(D noon.
itre UoorO ls lherelore lnviling lerlllizer monufoclurers, dislribulors ond sellers lo enler lnto

ionsignmenl bose conlrocliol ogreemenl lo supply lerlilizer lo All NCPB depols, counlry

losl mte selling conlers ond governmenl opproved ogro deolers'

lnleresled ond eliglblo suppllers moy downlood lhe orlginol lender documenl(s| plus lhe

oddondum lree of cnorge 
" 

lilm 
- 

HCiet t"eUlf.i' *"*r.nioO.c".re' 
'6r 

PptP

porlol www.lendars.oo.ke

Excepl tor lhe omendmenls conlolnod ln lhls oddendum, oll olhol lerms, condilions ond

lnslrucllons remoin os lndicoled ln lhe lender documenl.

6LIAANAGINC DIRECIOR

@
NCPB tS rSO 9001r2015 CERTIFIED
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I'UBLIC PROCUREMENT ADMINISTRATTV[ I{EVIEW BOARD

APPLICATION NO. qpfls OF 23cD 

'ANUAIY,2015

BIi'IWIEN

ACTru 69ryY4 INSURANCE BROKERS LIMITED......., (APPLICANTI

AND

'l uACt{ERS SERVTCE COMMISSTON (PROCURINC ENTITY)

Reliov ag.lrt5t tlre tlt't isiott of the It'atht's Service Crrnrnrissitxt in lltr'

flraltr'r r)l Ientlt'r No. ISC/1/4i/?lll4-2015 [rrr J'rot istotr ol Nlt'il[,rl

Itc.rltl'rcart' Cover ancl Group I ift' lnsuranuc (lncluding l-rst ['<penst')

f r)\t..r lor All I eactrers in the limplovnrr.nt u[ ISC antl Ilrt'rr

Ilc'ltr,n.larrts

I'OAIID M EMBERS PRESENT

l. l'au I Ciclrt'ru

3. lost:1.11111.' \\r. Nlont'.lrt'

J [)arr I Ngotlro

'1, li1151'6161'1' Citunr.r

5. ['ott.r L)ntlie kr

- Choirnr.rrr

- i\{embar

- I lcnrhL,t'

l,lenrbrr

-.\lrnrbr'r

I Page 66 of 386



lN ATTENDANCE

l. PhillpOkumu

l. Slrelmith Miano

PRESE NT BY INVITATION

Appltcant -AON Kenya lnsurance Brokers Lld

- 9:crelarial

- Secrotariat

-Advoratr'

- Advtrr'-ale

-.\dvrxate

- Advoca te

- lnsurance Broker

- lnsurance Broket

- Aclvor'ate

- Advor'ate

- Arlvocate

- Legal Clerk

- Procurenrent Off icet

- Pr\/CC

-,\r.fi'trc.rtu. Snrart .\Fl''licatitins

- l,.rrr'\'t r. Snrrrt Applications

- Ir.rl'rnit,-rl r\tr.rlvst, Stnarl .\pplir;rl ltrrr*

Procuring Entity - Teachers Servicc Conrmission

l. Mrrthonri Thiankolu

l- l\,t.rruti Khamala

J. Carollnc N'luchiri

.1. loan J. Korrr

3. lrene Chmirt'

6. li,lwin Kelio t'

L.\llan Nl. Sitima

:" qtr.ll.r Ruto

3. Cavin Anyuor

{. Simrya F. Atema

5. Calletr O. Ogot

tr. Kt nneth i\ lar.r rrg,u

lnleresled Parties

l. St*r't: Kirnatlri

l. Raclr.rcl Ndr-rtr

J. l:stlrtr' \lacharr.r
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,t. .Ali Abbas

5 Nclly l\'luthiarri

- Stair, I,ioneer lnsurance

- lnsureq Jubilee lnsurancr,

BACKGROUND OFAWARD

Qn !r,rr )ulv, 7014 the Procuring Enllg, (the Tear'hers krvir r.

Cornmission) placerl an avert in lhe print mr.dia (the Daily Nationl

lnvltin8 eligible firms trr rxpress intetcat for provision ol an innovatlve

and cost cfleelive financial modt'l and solution for healthcart for .rll

leaclrers in tlre employment of the Crrnrmissitrn and thL'ir depenrlunts

counlryrvid!,,

]hr' closing rlatt for the lixpression rrl' lnlc,rt"sl (EOI) rvas on gtr' lulr

2U l.l. Nine' (9) lirnu subnritted lricls as {olhrwsl

i) Alerande.r Forttes;

ii) Snrart Applic.rtion lntcrna tton.rl;

iir I CIC lnsur.rnce;

itl AAIt;

t') AON Kenya lnsurant-e Drokars,

r r; lut'ilre lrrsurance;

v iil UAI'l-ife;

v rtr) l'ioneer lnsuranct; anr,l

ir1 l-'Al) lnsurancr.

T'lro Ivnrlrr f'roct ssin]', Conrntittce tnatttl llrc ['it'ls lrttrrt LrAl'I ihr .rn.l

1,,\l' lnstrr.tncr, ds (rne c()mltiny sitr,.'t. lhlir st.rtutr)r\'(l()[unlr'nt.ttrL]tr

lY r'rr. !iinlililr.

I Page 68 of 386



l'lrc livalu;rtlon Commitle€ rc<omntt'nded tlrree firms, viz, UAI', CIC

[nsurance and AON Kcnya t.td, to ParticiPate in the bidding llrtouglr the

Rcquesl tor l'roposal, havin6 met tlrt' lc'chnicaI criteria l-ltrrvc'vcr, thc

It'nder Comnrittee, in their meeting of 28'h Jul)', f0l{ consitien'tl thc

Et'aluation Rr'port and recommcnded that eighl (8) firms be invited for

prcsenraliort on their lixprcsslons ol lnterest. 
'Ihe r:iglrt firms madt'tht'lI

prescntalrons lretrt'ten 5rl' and I lrh AuBtrst. 201{, aftt'r rvlrich a re1'ort

tvas compiled anr,l latcr drscussctl [r1' the 1'ender Committet' on 26ri

r\ug,ust,21)l{ whtrcupron it rr'as resolvetl lhat all tht'eight bir'lclers l"'

invitcrl to participate in thr' tt'nticr Frocess antl Lte given the tcntlcr

rll\ UrnL.nt-(

l'lrr tt.n.ler sutrtnissiott closccl ttn 6tt, Ot-lober, 2()14 rvith s('\'('ll [irnrs

lulrnrilt!nll their ltirls, as lollorvs: Pioneer Assurance, UAP lnsurancc,

,\()N Kt nva lnsurance Brokcrs, Smart i\Pplicatiorrs, CIC G.'treral

ltrsurdrrcr:, Ar\ll tnsrrr.-rnt'c Kenva, anr.l JulriL:t' lttsttr.rnct', Ill('L'\'alu.rtiorl

rrl thi-,sevr.n biJs n'as ronducted hetwt'on 8'h and 2l!r L\tobt'r, 2t)1'1.

fendr'r (l!rcutllcnls rrtt'ive(l hY the tenr'1t'r ProcessinB ctrnllnllk'c lr(rll'l

\'.r lious firnrs rvr,rc.rs {ollorvs:-
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I

1

(-r
L,

r of btaldhS firors

lanh of Alrka 360J8557.li,

AON lt{ty. lngurrnca
Brckers

2c.)pil! CBA 80,000,m,(n

Stndrt Appllcrllonr 2Copar iU lngurn nce ll'.?.ltrl.lE.l3.t

CIC Genctal lnruancc I Ctlptes 5!r,712557 o0

Mrtlbon lngrrence ts0,qru,mu.u,
i

rrrB 383,,181,eiY.00

RELIM IN ARY E1'A LUATION

is stage o[ evaluation asseseed compliane with the Mandatory'

uirements which includedr

l) Registration $tatus of the flrtn

ii) Valid "lar Compliance

iii) Lictnsr b1'the Re-gulator (lRA)

iv) Bid Securitv

v) Valid Businr'ss permit/Trade Licensc

he toblc helorr'slrorvs a summarv of the f'reliminnry Evaludlion results

or lhe sevt'n (7) hilillers:-

p EankCrr.o

I

i

I

I

[S$[fr.,r;** {
i-

d

I Plonac, AaEUriinr€ 2 Copler Ch.sr nrnlt J 2{.e{r "15cro

2 Coptor2 UAP lnrurane

-l

)

tr AAR lnauranco Xarrya
I 
f Cr''Ptst

fubilee lnrurrrra , 2 Gopi?3

Pegc 7O ol 3EB



'l alrlc: t'rclintirrary Evalualion Resul!s

4

t

l
I

J

i

l

i

I

I

I

5 f

;ll

['t Illl n' l lrtx (.'nl]'li.!ncc cctllftu,rls \ \ .'rl

c) tvr.r<ncr o, fh-rrrcrl
AdJrrrr/Admrn ldral ron Of f l((

J) (irpv of lR rrstllrilr(rri .crl ifisrl.

Corccl [rt{l scr I lV aI,l vnltrlttf
!\ItNI I li(1.14!51

CoPy 6f rc3rtlrillrlx /
l |l((tr lrrlr( l rltn Cfrlllr!,rtd l3&r'.r rrt
fjllltafl

Vrhl Bulncsr lcrmrl,' ( llrr.lll
'l ra,fin3 l.rccnrc)

SITITUTORY
nrQUlnffir,ilfs
(AAANDATC'RD L cl

0 l--: a --

r I

Il.rli

.r-

Key
./ - ncsporuivc
X r\orr Rcrptrrtsivt

TECIINICAT TiVALUATION

lr-'r:ltnical evalualion of tlre tlualified bidtlers (otrsiderL'J various asP(tts

rrrr the srrit.rlrilitv ol tlre Iirrns. l ht'st' incluJctl:-

' l:irnrs' l'.xp1';;1'nc.

\larragcmrttt strue tu t('

- L)tr.rliiic.rtiott r-rI lhp Lt'\' lrt'ts,tntl,'l

,\tl,rluuiv l[ IC I inf rastr ue turc anr] :'uPl)(rrl svstcllti

Gt'o gi la 1-rl1 i1- ;1 | d i s t ri lru t i o n a ntl s tt 1' 1',:r r I sys tL' I I l-s.

lhr' .r)utnlitttr. alsrr rtrtrsirlcrgd tlrt, nrgtfior.loltrEy nntl tr'r.'rL

[!tr'\t'rlt(,rl I't caclt l'trnr rr'hit lr t'trtailt'rl;-

t z 3

SUT{TITIIIA
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Scope of llenefits

Claims adminishation

Responsiveness on customer requirr..ments among otht'r

aspecls,

l'he four (1) bidders tverL, cat(.gorizer.l tnto 2 namely;-

l) Insurance llroliurs/ Ir4ll's anrl

ii) I nsu rance Underrvri ters/ Life Assu rancc. Conrpan it:s.

lhis r+t'rs ns pr.'r Lhe evaluation criteria outlinecl in thc lentler rlocumcnt:

.I'ECHNICAL EVALUA ION ON OPTION 1. HYI'ITID MODEL

llro table lrelow is a su mrnarl, o[ tlre '[r-.chnica[ Evaluatiorr results lot

lnsur.rnct, Brokers and lvlr,'rlical lnsurancr' Providers uudr,r thu I-lr'[.riJ

mo.lcl - Oplion I

I.rl'lr,: Tr.t [rrrical Fvaluation Rt'sulls firr Brokc,r urrrlt.r Ol''tiort | .

(Atlnrinistrator)

Mar
Scrrrc

0lrld rv
N
()

CRITIiRIA suB€ttr[ta]A
lr3

firnrs
l:inunrial
( rp.rbillt)'

.\u(lrll(l n r'r,,rttrl:' l--|lll l. l0l: llll lr {nll-.

C.rosr ['rr,irls \l;r16in lJnrsrnrl. lrr.nilt) lnr].:

llr (-rrrr'-.ot l(atrtrll ll inrl!
l0

ry lh,nrrunr lrrrrro\,rr,,1 Ksh ltiillrllr t:lll:tt:tlllt
frnls

Ir |i rnrr
l:rpr.rtent.y'

l(rl crtlnces

Ijl trlt.nct, r'l lhrltlr anrl c\|crt...rr..t,,hnn!llr,
rrtrlt\'.rl,l,urt\ i, Kslr. IBr llr,,rr Irrtl.
I ril l .rl h..rsl lryr. l-1) r(.f'.rt.r[!l!, lrt rrts l,r l,L,llr

lllrrrlr(nl illr(l l',rtrrlr lll( llrsur,urL:r! pr:lt. rr'. ior tlrt
l,r..t tl r.,. ( ',) \ rrrla il|rl,:,
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Bldde
?

0i

C Fitm'/
Mln tomlnt
Froflle

Adequocy of
t(T
lnfrarlrudure
& Suppod

I Slslcmr

ll
F--1

Cophs nf radtmic Ccrtlficllel submltled

t Executive Mrnlgcrs I ltk

ll Btniness Dt'velolmenl MrmEtl. ln k

rii. l,:nJcrrvrttars/ Actudrics lmk

I l-r:ttcr / tnslalhllon cctufr(aN ltom Biontelri.-
$lution rdat 2mkr

lt. Narratlv€ dtr (epebilltl atl
Eiomctrlc$,lution 2mL!

J lunrttonilitY ol lltc

1

iii llr'rtlrncc rrf olher lcl int Trrle(l iUe.licnl

tnjUrmalton anrl suFPo,I svstems (soitlvrrr')
2mIr

I Nctwork rnd lprcrd of servlcc provldctr

h

t

f Gcugtaphlcol
[ri !lrlhutlon of
l:lrms Scrvices

ilelhodolo8r'
ond Work Phn

t, llcallh c.rre provrdcrs/ {acilities count+
emlr

tr. Rqltonal l"€sen&' ll:nsl Attic.) ztrkl

tlidc, I

I

I
lil

:i

t_. 

-IL
| 
,,

rri.Lrtahlishcd f.n(.lJ ror ovl:Ist'ls rcJrrralr 2mkr

I lmplumenl.thtn I'lnn nnrl Tinl(lines. lmkt

2 ll.neiils stnrcture h.r rrPlton one ( l)

t ScoJrc of hcalthcarc l,t'nefiLr ller l.rmill 8ml+-<

Err lustons 2mIrrl

1. Crr''uf I rle Cnvcr 2mks

I [.!st (\[xrrse cor€r zmkr

l!{rr
Scoro

N'
o

cnrrGnlA

acrvre prrwklrlr llurwin6 tvilllngoc*s to ollel
oulpatienl sewl(a.s undet th€ c{pilirlion modol.

O! Brnrarlional Slruclu?c lmk

suB{nITEnlA

ili

lv.

lr.

Rarcmnr! hltcru t?om rl least tr'n (10) letge modrcol

ged lnderEvtrlcn(e of rt lc l l(n.fin livcr mrna

Frrms profllu tmk

.5mk

mediol shemr. lmk

ti
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i
I

Bldde
t

03

'l

lt

7 Rcrponrtven$, on curlomc, Sewl(e

iii.Other curhrmtl, scrvift 1.1(illli(r lmk

Guarlnletr i. Prolesstonal intlcnlrrlt] (lsh.l(nmillion) lmk

ii. Bank Gunranlec (Ksh,.lmtllron) lmk

tl

TOTALSCOR8

Pass mark was sel at 40 out ol 70,

()[rssv1,61,.rnr on thc bidder Ntr U3

i) lhe bidrltr dr'monshated willingness to wurk with [ivt'

underrvriters anr,i providcrl tltrumr,ntatiotl ou lhe sAnl!'. l:(,tlr ol

these unrlentriters $'ere sut'icrted to tc.chnica I anrl Itnanci.tl

evaluation.

l70I65
I

Mrr
S(o(E

Fr

Io Cf,ITERIA 9U8{nrERtA

5. Anv eddlttorul brnclir ol/cnd tmkr

6. lJnIrEc! wtlh itrhcholden

i. 9chcrne Govcm ncc stru(hlre lrnk

ll. Ctrlmi odmhistntlon lmk

lll, M&E rnd rcporting lml

lv. Kry Per{ormrnrc lrxlicilor lmk

l, Erislen(! ol call C(.ntn, For lnqurrc!, lmrrSc|rlL'i
and ulhcr auptxll rcnlclr lmk

li. E\ittcrtct o( strl, (ustoml,r end etfier tuF[iorl
rrrvtcr.r. lmk

,l
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,s/

NO

iiI llrt. brtltlcr' f roposcJ prtrvisiun o[ strl.lrl r:artl ,) Ksl]s. 2(l(l antl

Kslrs. {t) tr,lns.rclion cost }rer month.

rii) Ihe hidtler 1:'rovide.l tllr- smart c.rrd to principal nrenrlrer atrrl tlrt'

snLtUSLr.

rv)'l1rr: hiL1rler has proviJorl nr'Soliatt'.| tlrill rvith llrt' nrldr,nl

sLrtvicr-l provrllcrs ior thc t',:riotts l'r'es [osts and p,rckagcs.

r') liru lritllt't sugig,estctl allr'rn.llivc lrionrt'tt'it soltrlions h]r

c rr t1s irL-ra t intr.

lltt'rr,lrrrt' ['rirlr,ler (lt AON Kt'nva ,.lualilierl lirr lin.rrtci.ll t'\'nlu.iti(rn

url(l('r th(f ( ak-Ar)r'\' oI insurtnctr lrrokr'rs/ nr.'rlic.rl insuratrct' [rr(!vl(lt'r.

I'ltr. tatrle ht,hrrr' sltrr\vr .I sllnltllarv rii tlrt' .[t'chrtir:al 
l]l'aluation r':srrltr

tol l,,stfi.tt,cc Uudtntrilrlrs- otttion 1 (Atlmi,rislrrlror).

I'alrle: lcr--hnic.rl l:r,.rlrr.rtion Rlsull-s [or lttsurance Underwrilers rrrr.lt'r

Oplion t

IIDDTTS

CRJTIRIA sl.rB-cnmRl^ -*-f; -;
lirmr frnancirl
C:apabil,ly

f:rms fxpcr:cncc/

Rclctcnsct

i| \t|J r(.1 \,-(Lrrr,'t. {?rr | ) l0 | j,:(r i .4r 3 mk!

ii) {;i.rsr fr,ltrt( i\l.|tSrn rt\.}rlr\,s [rt trJi] 2mks

riil r'rrr,, r't f,rl',. r..: I | 2mk5

l1..rr rr,rtt lrrI ..rr.a,tl Xrlr lll'. r,',r
/lf t:,t10, \r2nrkr
,-,,..ri' if.,rtrrt rrrr :t nr h.rn. 5r'.1rti i i,!,i lll(
lr,.irr.l,ri! I r(rrl rlri, l\'l lll( l.l'r L1.r rl)
lmk
lvr.lc,r r .t' rh,lrl;.r,,,1 .);frrrrr .( !(. lr:lr1.lI'
rrr,;.'lr..ti. r.tl|r: ,'l lsir lllrir..,' lm-k
l.<,., r' l,-,-' t,rr rjr rrl.,rt.,Ji:. _i: .:. : . !...t:

v)

r, i)

r, rrlr,.tt.Lirl .i,r!1.: itr( r,,1rl l,rJ !t t\ ,. r.' Ir' llrr

a

iit

lll
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tb crtlu!

lvlrtry!fil3nt
Itrfrta

hft],tr.clult f
Suppqf 6ydrrl,

GoqSr.
Dirtributbn of
ftmr Safyisq!

lld

t Zrtt

-_---t-,
r.1 il

r | | 'l

G

sr&crrIru

crt trcm rl brrt bn I l0) hrs!
medrcrl rnicc pruyrdca lholvlr, wlllirtqrs,r
lo Dfflro{lpatLnt ,.rvk$ undcr tk rrplrllon

l. ra*
Ivldcnc. al lcctl l0O,0Cr0 lrrlr mrlt!8.d

mcdrrl rhcmc tnt
tlt at

OrtrltualFhr ItrrE I

0 [taoltiv! MdttlB.E I

uJmcJJ lhvglopmcnt ,lut!rt

t!nrlcrwnlcr,/Acturrrrr tnl
kll.t/ rnrlxlhhor scrl ficrtc rgsr I rolnalrtc
.$luhrnr

--t

7

I

'l

i

il

0

[. rril

tl
Proaqtlolr.l
FrDnnct

Na'tlthron cJprhlhty rnd lllnr'tlol'Ihty ui thc
Elorn€tnc rDl rrrlr Znb
[virlcncc rnhcr t('T lnlctmlcr.l lloJi(rl
rnformatton rnr,l llpFrorl syrtclts BolrwJac,
2tll*t

' T-- t lcr t i6'-:li f'rovfu ii * I 1i.'r t tr res,.un r r rry 
", 

lrc. 
- --

6nttr-$-
Bcarorr.rl Prrrrncc llxst Afridn) zmtr

- il[-tI6iEh.d Furctr (oi..'€ruJ;Enirlr z-mE-

,. ltltplcrtcnlolton Pl.rn.rnd Trrrtrhnr.;s llrtl,
!. E6rrrfrlr tlrurlll rr f ..r oprui.',rc it t -

0 S('otE of hrdll lic.rri i*rir . 1x-r r,,rui[. -itF
-10ii;t ttJtotrt zolt

l. dr'ottl 1.i,. ('ortl &alr

I .l Lr6l [-\D(.ru. L.rEr llnttr
I

td -alt;

i S'lrrrrr" (lirvr.frt:(,r( jlnt(lIrt. lrnl

ri

1.1

IIr
nrrtfvoff

2i

Hrr
Scor!

2 5

llrl .t

L a

tl
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BIDDINSs/

NO lcrmnn St,E€8ITf,RTA

'it --ic-rni'iiinci
trlrticJ

li) ( Intm\ ,r(rr!rrr<lnlroll lmL

ib .rr.ti .rr,.l , i:ntr r'r,.s imlt

iv) )icy ltt forntlrrcr Itrlt.'rlott lmt

7 Rrrponriwncrt qt cubmcr Scrvicc

i) t-\rtlcrrcc.rfL!ll C.rlfct fr'tr ctr,ltttrtcr,
r'!rrrs!ll!I' \ irrrJ lllrc, tlrt'r)\rl *r1t!!'! I mL

Itt r.xrtlc . ( .t, 5hf[ ctl!llrrxct irJ (rllrcr !rl]rForl
srnrccr. lmt

-----inj ('llhrr iurh.nrcr s(n'lcc fJcrlrlral imI -

l*lh 13l(-(rrlllr!t irdlll, lt'llttrlrrtlL-c CrrlllP.lllV Zmks

Scolo

rll!

L-t

(lll

..rl

Ll

t')

t- IUTAL MATf,S .t6

Prrs.s rrnrl r.'rrs .scl at 40 ont of 70.

NB. Biddcr No. I did not Presenl bids for Option l.

Olrsr'rzrt I iorrs on lhc 3 bidders ct,dlt,ttlcd

A, Biddar 02: UAI'

r; I lrc lridrh'r statet] that r\()N rvill lt' lhc r\drrlinistrator trl lltt'

n'heme.

ii) l'he tridrlr.r' tlcr'l.rrer.l L-\cltlsi(tns in t:rllical irr-,ls stlch (rs

Ileatr':rcnl trl c.trlt'ct. nrak'rnit\' scn'icei {crr\'('r ricllvel\ iosti

trrrlI anrl pr(llisi(rrt irf Ilrtrto-cltrtrtl1ntia/ltltiglnr('lrllses ulr!lt'l

tht' o[rtic.r I eovct.

70 6T6rl
t_
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iii) The bidder prov ided al terna ti ve triometric solu I ions.

B. 8idder05- CIC General Insurance

i) 'the firm presented d seFarate hid under th,l Crottp l.llrr ,rnrl

Last Exgrense Cover.

ii) Declart'rd erclusions in critical areas on tht'outpntient benefib

structulc under the c.tpitatioo model,

C. Eidder 07: Jubilee lnsurance

i)Declarecl erclusiuns in critical orcas (rn the outpatient h'nc[tt:

sIrut-ture undar tht t-apitation r:toclel.

Ihert forr, bicklers 02 - UAP lnsurance, t 5 - CIC Gencral lnsurinr.,.

.rnr.l (17 - Jubilcre huurangs. qu.rliliu'ri ftrr [inancral cvrllu.rtlon

l innncinl tlrtnluotion o,t optio,t 1 - flrc ltYBRlD ir0D[l.

l,tl,lt stttutrnnl ui yrn$ttsl t utttlnnsi,tt li,t ltt'ttntttt /ir,rl,'r'r+ ,l,r,/

l l nt lc r r r i l *s (L)y l nu l )

tl
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I I LrL!,(11\1,ft'!r ' .r'l:.791.{0(r 819J'l !.5r1r

2O3.t'IoO.t1r\') i 2Ci,(H\1 ,ir'18

3t1,.rl\r ,.\J

I Tecltno[11y

i, lhornclr r!

'\l(litllrt
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r.rhrl rolr
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lablc: tinancial [vatuation for lnsurancc Brokcrs and Undcnrrilsn (Option
I
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2i9,lrifr.3itl

l.l
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NttMl
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TDCHMCAL

s@Rl

nNAI{CtAt

s@R[

T TAI,

scosI
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Irttrtartgt
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ElDnJC'

finrncial Ivnlu.rtion formuh;

ltr.l ,t l('<

lirl.rndr:rl \,.!'tr : L F ltll( r'(\1

\l'lrtrr l.ll. : l.\!vr,1t U,.l i'1,!r Ilrr.)h.,

TICIINIC..\L AND TINANCIAL EVATUAI'ION oN 'I'tI[ [UI-t.Y

INSUITED COVIR - OPTION 2

Tcchnica I Lr,altr.rtion for Optiun 2

.ltr rrntltrtakinl-l Iechnir:nl r.valuatlr)n t()r thls olrtir)n thc !,t;ah:(rtrLr,

aotrrrnitl('(,us(.!l tlr(.tce lrnic.rl s(-or(,s l(rr Opli911 | l()r tlrr sirn!. l,itltlr.rs

'l'able: l'ricr'/cosl cornp.rrison for various conrponcnts under Option 2

IN P TITI\"I'll
N\'l

!lI,trIR
:tAitl

I GlroLu'Llr[ *
L\ST r.Xf[NSr

l[tATIliNrT]'/ oUTI'ATIENT

DINTAU

OPTlCAL

ruLLY rNstrnff)
PnfT{ILIM COST

lBh

i i,f ls- -,a,\

s 1'n I -'r") S,,'ii.l;-.,";l

,\ 1., i.r,\;._:(.,r .: rrl,l-l;j tt,j

hXJ

03 UAP

IIruranc.

0 r ' 
,t6i.t-

c,;-'tirliiic

lniuton!r

Kth. lbh. Krlr.

.:.t'.-:ru f.i1 
'r-:.;.,r...1 

1''i-- 1,,- -1 11.-1; I1r,615.72?.O85.i8

I I rln..',',1 irl

i i;... -"i .ir:

l.. - ,r-i.', i 1,7:]".

I -'.r 1r.- l,;-..,

17,.r3 t, r 0t,?01

i z,i s i,r oa.?iro..rz
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'lDNtrEft|o.

't

Tabtc: Finansiel Eneluation for Option 2

Nl 1[ s@nf, scoR[

l'Al 16 38.O,q

L__ ,_
I r\1N lif ,r-Y,r ('ir 10 9i

lt In .It r7 3C

flmncid Evalurlbn totmuL., frrr,lnr'l.tl\r)r! : Illl'rr'cr rtr/ llo lrlr'I

\lhcr,r L tl : ldratl llrJ t'rr.!' Q tr('lr.l

OBSI:nvATlONS (OrrlON 2)

l, llirltL,r' r'to. t)5 narrrell CIC Gt'rtcral rlid not Prcsetlt a tluot.rlion f()r

r'rprtion 2.

l. ,\ll tlur thrt'c'(,1; Biddnrs;'No.02 - U.'\l'lnsur.ttttt',01-AON rn(l l);'

lulrilt't- lnsr:rrrtrcc Prescnted a {ur)tati(r') lh'rl ctrtrrlrittutl tr'lale t'rtitr'

[ )r'ntal al1\l Olttical ct]ltllloncrlts.

Gcncral Observations

..\ numtrr_.r rrf the nraior rnetlrral sr'r\ lce pr(r\.i(l'-.rs tt,('t c trrrt u'illinF lrr

arlf(,t ()Ulp.ltt(.nt St,rviCes ttnrlCr tht C.lpitatirrlr nrr'rr,lcl- Ilctrvelcr. Bttldtr

N.'. -3 protitlt'r'l a list of iour 1'l) lir-rsltitals a'lti 't L-otlsorlittnr of h,sPitals

r:allcd .\{rr.rr,nlrit- u lrt.r (r\ f rtlssed rt'illtnlinust lo trllt'r scr\/lfPs ttntler tlrc'

. ;r l'tll.ll ir rlr nl()Ll('1.

rr7

lr;
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ITECOIUMENDATIONS

l"rrrrrr tlrt an.1lvsis ahor'e, the rommittt'e recommends as lo'llorvs:-

llidcler 03, namely AON Ken.va, bc considr:red for attarr'l on tlt"

provision of Healthcarc administration untlt'r tht' l'lytrrid mtxtcl

(option I ) havin6, l'ren evalual.'d as the bidder rvilh tlre hight'rt

combined tcchnical and financial scoro, subic\-t to thc lollorvinS:

i) I ht' biclder bt' inviteti for clarilicalion on th(' rrcttral (ris[ rrl

rn&natrnB matarnit\'. dentaI antl oPtic.rl [omPonctrts'

tl) Negotiations .lnd concurrcnce ol the T5C on lhL' sc()Pc ol

rtrtclusitrns.

rir)[:t'l the ur<'up t-ili' anr.l [-'rst Lxpen5{-' Ctrvt'r' the lritir't:t

rrrval'.led shuul.t rlorl. tr'itlr thc lllusl resP\llt:t\ I

tu trrlrrrr'rilcr as lrrovi.letl in .Appentli,r I (a) arrJ l(b)'

l. lJtrl,,lt'r t)1 narrtclt l\()N Kt'nva tru ut'ns'itlt'rt"'l ltrr orlartl' I'r'itr11 tlrt

biLlt 'r rtitlr thc hig,lrt'st comlrint'.| lcchnie ;rl '1n(l lirl'rllclrl setrr'r'

unalL'l' tllis trlltion irr llre t'r't'nl that tlr* Ctrtnnri:sititr eltr-'ostx

Qption 2

TI{[ TENDER CO llll\41T1'[[ ,s DECISION

lhr, Icnrlt'r ( onrmittet, on 5'1, \(r\:r,nlltr, l0l,l ;rrvartl.'r'l A()N Kt'ny,t I l!i

tht, c()nltact as at) adrninistrat(,r t,[ tlrr, :Cltt r'rlt,. l ht [irrn lY.)s rrtrlilit'll rtll

llrr, Nor.r.rrrtx,r. l(tl{ .rn,,l therr arl:ntr\\ lfLlllr'nl! !1t lvas rr'ct'tr'r'tl t'r ilir.'

l'rpr.urirrll l-nttIr, t,rr tSrl, Nr]r'entt)rrr. l(ltl. l\t- trtrttlit-';rtit'tr trl drr.rrrl r' 't''

sttl'rier.l to rrutitrliatitrtrs. rvhiih { ()nlnretl('ed on l{rl' \i'1"'111[r1'l ' ]t)lJ l'rll

l,:
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Ivrls nr)[ C()nclUrJe(l atlrl thL.rL. haS lreen rto fot'ttral t'()mnlu n lt.a tiotr L'r lltt'

tirrrr in lh.rt regartl.

lht' Procrrrirrg, Iintif,V c.rrrled out a tevieti, r)f llre elltlre fr(r(UrertrL'nl

lrr(rccss lhus lar rrhich resullecl in the ttrnlinalion of thc' aryard ol thr'

Co lratjt. [his rvas i(rrnmlttli(.llcrl to th,: bi,iler irr,t lt'ttt'r' ll.ltc(i l6'l'

lrrn rra rv, 2(l I 5.

R UIST REVI w

lhts Rt,tltresl for l{t'r'icrl rr as lodgtrl t'r' \{/s i\ON Kt'nv'r lnsutalr' t'

llrokr'rs Lirnrtt'r.|. tvlt<'sc .r.ltlrcss lr'rr lhe Futi'tosl's ot lhis tt'r'icrr' ir t /rt

5irrtl,.r & 5irnlra r\r.lr',-rates of l'.O, Ror lt)112 - 00100 N'rtrotrl' orr 21ul

.lilrrrror.\..31)t3, in lhr, rnatter ol I'crrr.lt'r No. l5C/T/4.5/201 4'2()'15 iirr tlrr:

['r0r.isiirn ol iVlctlical l-lcaltlrcarc Cover nnrl Grorrp lilt' ltrsur,rne,'

(lrriltl.ltng [,.rst 1:r1'e65p; Covcr lor All Ittrelrt'rs in llrt'I nr1'lor'lnp11l rrl

'l5C arrr.l tfioir l-)t,lrentla n ts. At tht hearing pl tlrt' Retlucst 1('r' Rr-'r'ierr', tht

Alrplic.rrtt lvas reFr('sonted [r\ Muthorni l'hiankolu /\tlvoc'rte rntl

r\ntltony Klt,rnrala Adl'ffat{'s \r,1llt' llre l'rocttt ing lLnlil-v tr''ts

r(,11r(.\r.,ltrr(l l.r' \'!r, ,\llarr Silttn,r ,'\.i\, r r,:.r tr'. \l/s Slello Rrrtrr 'rncl \l/s

C.,rr.rrr r\rrvuor' ,.\tlvocattl, l-ht, lntt rr:str'r'l lhrtr' \'lf's Snr.rrt a1'1'licatiotr.

I l,.l rr'as rcpr(.sr.r1tc'd l,r'l\'lr.Sttve Kilnrtlrr r\clvotatc.

l'lr.' .\Pl.1i6.1111 rrlrluest('d the lloarcl Ir)r tlrt' tt]ll'-rrvitlE ttr(lcrs:'

l. 'l'l-lAT thc l'rocuring Intity's dccision purporting, ltt lcrnlin')tt'

the tcnder. rtlriclr is sct oul in thc lclte'r dalcd l6'h fanu'rrr',2015,

he annul led;

IT
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2. TI{AI'lhc t'rocuring Entily bc ordered 10 enlcr into and execule

a conlrrct rvilh the Applicanl in accordance with the reler'anl

provisions of the Act, including Sections 68, 84 and 85 of lhe Attl

3. TllA't' the Procuring, Entity bc ordered to pay the Applicant lhc

cosls of and incidental to this ltequest for ltevit'rr;

{. Such other additional, furlhr'r, .incidenlrl .rnd /or .rllernaliyc

orders as lhc Honourable Board may deenr iust and expc'dicnt.

llrt' ,.\l.plitanl irr its oral ind tvrittt'n sut,nrissirrnr slatt't1 tlt.rt tht'

t'rrrt ut'111* I:ntitv's dr<iston PurPt)rlitrli to tcrnlitt.ttt' tltt' tt'trrlcr rr\\'nttlr'rl

t6 llrt,rl r.r.lt,.r lt,tlt,r i.l.rtr.tl l Trl' Npr.r..pr['t r, Sill .l trrrrJr.r lhe I'rovisurrrs rrl

Srr.tiurr 1t'(l)ol the r\ct,r'ot;ll.-gal .tnrl irrciiullr. I lrr' \1''plitant ltrrthtr

.trgut'tl tlral tlrc inrpugnutl (1'1 if i1r!1 1v.15 tnn\lc rrrlrl r.rtrllllllUtlitalt'cl tU it

allt,r llrt,.t\\,.trL1 r)l tltC, lr.rtt[:r, (.Ce])tal p\ t, 1'l 1l1r,arr,.rrtl Jtl(l nllt.[,r.itnll

t'r,111.,,., r\'.tt i(rr\\.-udc,.l to thc. .\1.plicant. lt tyar lltt' .'\1'll111 'rn' '

('(),1t(\lrti()11 that llrt' I rtrv Jot': n(rt l('rlrrit Frtr1111111r'. l:trtttir's t(t lttt'rrl"t'

Sr:t-tttrn 161llrrI tht' ,\ft.rltt'r tltrr.1\\'nr(l anll lll('(1i!t'lltrltI!t't)l il t|l\it'l

llrt'r\Pplic.rrrt n1(rrlc ltll('tt'll[t' ttr tltt' llirlh (trtrrt tlt't ist|'tt ll1 ll]t'r.lsL'(rt

lltpnl'!it t l\ftlic Procurctut'nl Almittisl nttit',' R,'t'irru lJotnl t' !
()llvr-< et-ytrk'-\t'lr, Sislrttrr lnlrgruti (Ztl0.f ) (cKLl{f rr'1t,.'tc tlrt' r\str('lrr

tt't nrIltctllrrtr rrl rt lt'tlr'tt'r .tit.'r att .tr\'.lrrl r\'(15 !'\(('llsiVt'l',' .i,.lrlrt'sst't1 .rtttl

st.ltir(l lh(rt llrc (tiurt ltcltl tlt,rt I l'rtrctrrrng l:ntrt\ ..lttrrrt turttritr,itr- .,

t'r16tf.lt-t 11)![., tht, l)t'r.)\,isipns sr'ati(]rr 3h (l) ol tlr.-' .,\r-t rr ltt.t c .1t) itt\,1I\l (,1

h:ll(lvr ll.r!l alru.r.lr' [.ocn ttt.ttlt'. l-]rt' r\1-rPlig;1n1 tht'rt'loIt'sl.rlt',.1 tlt,rl (lir

lJrr'.rrrirrll l:ntrt1''s rlt.cisrrrtr to ternrin.ttc 1l1r 511[rjt't t ]r'ttt{r.'t Ltntl,.'r llrr

lirt,r,isitrtrs trl (trticrrr 3o( l)ol tlrr,.\tt rras l,'rirll\ tlrrtutt.I[,L'

lrr

t Page 84 of 385



C,rurtst,l lor rhe A1''rlic.rnl arlditiorrallv argtrt'd tlrat the tcrmil!(ilt'tll L)l

tlrr. tenci-,r a\vard l(r the Aprl'rlit.1n1 h!' the Procuring Fntitt' u'as 'tls't

rt !r r\.rl rrau turl arrrl utrlarn'iul as the lt nrler hati passetl lhroug,h all stagr':

itrr ltrrling tlrr' rtegcrt ia I it'ttr stige rr'ithcrtrt .1nY Parr\ lrritrBinll it'rtlr 'r

(r)tnl)lail.tl an\,rf ht rt inclurling rvilh thc lloard .rnd lh.rt tlrt- lrrocttrttrg

lintitr',s dtrisron g,as ill irrft'rrrnc.d ald rt'as acLuatttl lry [,arl faith. fhc

Applicant lurlher ,rrg,ued that lhe tnclttsion of st Engers. such a-s KNLi[ '

KL|!'PFT antl tl'rt ISC Commissioners rvas illegal and amorrnlcd lo 'r

Yiolahon ,rt thc l'ublic ['ru urctrrent antl Disposal Act, 20t)5 tyhrch

cle.rrlt' outlirres rl'hrr or rlh'rt teanrs irre rt'sPonsiblt' tbr carrying trut

e\'.)luation o[ lt,nclers and the e\telrt ol c h team's role. l]r.'sc str'rlrger:'

thr, ,\prli..;1111 .tr{rrr.(l \\'etr- invtl('rl lo llre l'r,.rr'u rcnren t Irr'r't'ss ['1 tlrr'

lrr,rrutittli l:tllitt' ,rttrll tltc prt rt-u rt'nlcll l l-r(n't'ss ltatl l-..rss':tl all lll.'

nrrr'r.rss;r r I st.ttr:s artrl rr'ltctt tlre P.lrties \\'rle |.trt'[r.lrilrg lltentst'h't:s t"

('Ni\-ttt,' llrt'r-orltr.rrl. l'ltt' .-\P1'll,-.161 <ut''ntittt'.1 t11.1t lhis t'crll(lt'lt t r\''ls ir1

rh ar virrlali(lrr Ql thc l)rr'r!rsicrns (rl :\'.ti()lls 511I.rnd !n('l)rrl tlrt' ;\'-t 'rrt'l

l{u1;rrl,rtrr',rr 5sll) r,t tlrt lic'p:,tr l.r titrrr. rr lrtt'lr !lrarly srSl(l6.1tus tlullt'' itt'l

rr':[rrrtsil'ilitics l'l tlrt' cvaltr.rti,'l) .rtl(l tl'nticr iunrl)litt(\'s ('l llI'

I'ror'rrrirrg l:rr I itv

ll tr'a-s 111.' ,\pplicarrt's aasc tllat tlro PtocurinS I..ntttv rn iollvt'llilrl: n

nrfr,ti,'ll{, thal in. lu.lr,d KNLI L KLrt'l'l:l arrr.l ISC C()tll l tl issi()lr('t's rt'llt'.,'

rolt'ir nrrt tlt,lirrt'ti [ri.tlrt Act. tht'l'rtr,:urirtl., I:nlrtI rr'as ir] clc;rr vi()l.1tlOlt

ol tlrr, l arr,. llre ,.\pplrc.rrrt thr-rL'i(rrr'suhnlilte(l tllnt anv tsstt,-s raist'.,l lrr'

lllr' ,rb(l\'( tr,.tli.'s c,rrrlrl 11()l l(lIlIl lltt' l'.tsts (rl Ir'tlllln.rli lr stttrr' lfr'

r.,\',rlu.rlirt11 arrrl lht'l(il1Ll()l (-(rt111l'lillt't's, ltati alrt'nrl\'elooc'llrt'il rftrtl ,tt'lri

ap,1.ror ccl tltt,,rrrartl ol tl.tr' tr'nri('r lt, tlrc,'\Flrli.ant.

t)
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Iht' '\pplicant thcrt'for.' urged the Boarrl tt' rlllrln: thc Rtrltttst li'r

llt'r,it s, in vit,rl of thc. fact thal the tu.ndcr .rrtar,-j hacl nrrt ltccn

c'lrallt'nur'.i ancl since it hatl alre'ar1y comrnL'nar.d pt'L-pardli(rns tr)\!ar(l\

thr-' inrph ntr-'nt.rtion rrf the tender and had conlmitt!'r, itst'll to tltt luttt ol

Kt'rr1a Shillirrgs One Billion anrl riskerl to lose a lot if the tr,rmin.ltron ol

thu avr,ard $,as.tllorved to sland.

Itr its [lt'rPt'rnst, thc I'rocuring lintrt_v staterl llrat rt l\,.rs.r constitrlttrrl.rl

(otrrrlissitrn cstablisht,,i unrlt,r the Constitutiun of Kt'rrva :t(lll) arrul tlrat rl

11 tr\ nl.rld.1t(,tl t trlr-servc llrr, national valucs .rn.l llrirtci|lrr esl)ou\(.rl

l,nrlr.r (llaptcr l0 of tlrr". s.rirJ tonstitulion anrl ('nsutc thnt rt (.rrfh,J oul

il: or1,1si1,l11 r1rl,-, prrrperll, arrtl in acctrrtlatrr'\, \\,ith 1111, l'11rqi5,i1r115 1rl

$r\ Liun ll ol llrr. ISC r\,-t t'lriclr nt.rnr,l,t tt'r.1 llrr Ctrtn tn isst()rtL'r. tu r',i\r'

\tr,rl,:Eir' rlirertion. lt'irr1..rship anr'l oversrtht to lhc l)rt:curirrli l:ntitr

Ih,. licsPottrlcltI dtrlrrr.(l lhnl ln calrtintt, rltt (-,1 tlrt: si.rirl lun.tt(rrls. rl

ttlt'ntillcr,l srrttte Irrr'$ttllriltt's ttr lhts It Lr\-urrltllr-nt l.t'r1c('s!. Ilrt' l'rt'cttt tttrl

l:trlil,, {urtir'-,r strlrlrtittt,l tlr.rt lolkrr|ing lh(, n()tilt(,rlir)r'l r)l tll'.'.lr\,rr(i Irt

llrr' \1-rpl1r.,,r1 rrrr lTrl' \-t)vutnl.r.l- ll-ll.t. t[.' l'r'trturirr]'. lrrlrlr'. rr,

11('l lr'rttliltll its tr\'erstrlltt rt'lr:. lrt'c.tttrc.l\\'.rl'r'(rl att rlcrrtent rrl !rrl)llIt ('t

tttllr(.\t [r1' 1111. ..\PPlii.rnt in llrirt thc ,.\PPli,.,1s11 lt.trl itrrlo.'.1 ['t,t,tt itrr t,l', t'.1

,r\t,-n\)\,tr\' rvitlr tht. nralt,riirl suhstlnr,.u reler,;rrrl ltr tltt Irtrlr.urtntt'trl

,rr)!('r'rlir)lls n1iqr1 l1r tlrt. llrr.rtinp, r,i llrt'tt'rrrlt,r'arrrl thal tlrt' .\r1r1i..1111

It,ttl rttsirlt, intr.rt ntatirrtt itr resPg, l trl tht, sulrstcrrtrt. Ul llrr. PrL),tltr'nti'nt

11l'r)( ('L.rlir llis.

l.ltt'l'r',,tuli11!i l':ntrt\ .rr,lr,lrtrrrrr.rll\'>ubnuttcrl tlr.rl tlrr, \lrl.lt,.,rnt lt,ttl .,r.

rtrll,rtr ;ltlr.lnt.ltli' (r!c, rrllrt.,t trirltlct': rr lttr lr,r,,l lrall llr ll.-rlr,\l rn tl]l
t.

tittrit ritrl'. Ir(rr'r.s: .1n\l tltJt thr i\1.'plitarrt lrarl trr r orrj rrr'lirrtt rr'tllr lltr

'l
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Kt.nr,a N.tttonal ',le.rcltcrs Unrotr (KNU'l') initiaterl tlre rcS,tstratiorr an,l

sr.'rrs itis.r lion ol te.rcltt'rs an!l their ,.1e1't:nlonru ltrt'rrcI itia Iit's ol the

trrt tlical schL.mt, ccrunh.vrtrrle antl tlrat tllis information rvas trt'ithr,'r

.lisclosrtJ rrr nt.rdt' .rlnil.rblc lo tlltr-sr: lrarti('iPatin8 in lho 1''1t1;ttt 1"*

l'rcxuring I:rrtit.r' thcreforr subnritte'd tlrat lhis gavt' tht' ,\pplit arrl

ltlr' arrta6e p1'1'1 1rl[11'v lridtlcrs,

I lrr.. ['rrr,.u rin1i I:ntity lurllrer subnrittc.l tll;rl il also crrrt r;etl thal tlrrrlrrl.,

tlrr' P11.p;11.11;ort of lht: frop:5.r1, the .\pPli6.1nt accessed t'ritii 'rl

rnl'.!rrlr,ltil)11 rclatrrrp'. to tlrr' k-r'r:ls (rt [iuJ]lt'tal'\' all0,-atitltt .1t'stgnrttl l"'

lltt, nrr,rlital *clit'rrtt, fht' ['r(|ctrrinE L:rrtitt' sulrntittttl tlr;rt r)llt. r']l tlir

tllrrstration {|t tlrrs.rllugt.tl ,ttti.sS t(r inl(rrnlJti'rl1 rr'as lllc iart llt.rl tlrc

.\P1'rli.'.1,t1'* |rifl 111j6r,' \\'Js lt1 tanrlcnl lvilll th. [,rttlB.'t .lllttcato(l tr) llr('

lL,.r,:lrc.rs" rtrcrlical srhr',11t' tt hiclt lr'.rs .lfl\ro\ilrl:tclv Lslts. i'(i llilli'rrt

'rr.lrr[., llrr' l.i.l I'rrct' rr.ts Kshr. 5.5q],112.n1{rrr= lht' l'tr'.trrin}: l-nltlt'

<rrlrnrittcrl tlrat thrq itilr)rrll,lti()t1 rYrls rlo[ ,rr'.rrl,rtrlt' 11r lrtllt't' bttl,.lt'ts. Ih,'

['rr.,.-urrng lint,tv ar|(lition,rlll s]att'rl tlr.rt this anlr)ur)tt'J t(! a e(-rIItllll .lrxl

lr.irrtlttlt'nt I.r.1 li,,c on the \p1.liralrl.'s P.111 
(()tltral\' 11r lrJrrl'tsltrtts ol Iltt'

.\, t. .rn.l \uhs(.quL')ltlv tht' I'rt-rr-urtttg []ntit\' .'rrrclst'!l il-\ I'Ftttrll tlrltltl

S|r'tton l[11]) .trrri 4l(3) t'l tltt' ,\r t [rt' .lisqualiir.rn.B llri' \||l1.,tltl ltttrt'

t,rrlL.|lrlt lrlt() (r ,'r'tttlilit rtitlr it arrtl lltttr lrPh'11 ((r tr-rl)lilratr tltt'arv'rr.l

lll.l(lr' li ) tlrt'r\PFl16;161.

ll rr'.rs tlrt' l'rr'.rtt'irtl', [:rtlitr"s Iurtlti'r su[rrttis.iir)lr thnl tltt'PrtrVisir'rlt' 'rl

sr\ trrl 1,r(l) r''l lhc' Arl ,rllo1r't'ti it [o [('rl)1il1.llt- tlt,' t,.rrrlt r ;,t .lr1\' li|r1'.

tlrrtrtll llrr: l)l()(tll'('lrl('l.lt l't'cttt't'tlinEs Ihr' l'r'octrrttrg [:rr(tl\, tr'lt'trt'tl lltt'

lirr.rr!l l() tlrr,.,\rnr.riL',itl dr'r'isir'rtt tti Afrrrrt{,.,rrd lrs, Iftll/islr:rth N) 1,r52)itt

ilr ;'ll,,rnIl 1., rlrl int' tli. [('t.rl1 "procet'dings" atrtl st.itr'tl llr,il il ri ''t'
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J

llrt rt,forc r,nlitlctl to lernrinatc the tt'nr.ler }.rocr,ctlintls antl hatl ntrlilit'tl

lrotll 111o Applicant nnd thc' othcr birldcrs ol its decision tht'rt'in llrt'

llrr\'uri11B, llntitt' sutrrrrittr'd tlrat i1 rvas exenrptc,'l irom.lnt liat)llitv lr\

yirtu* oi lhe Pror,isic,n of scction -lti ol the Act,

llr.' l'r,rr'ttritrg, l:rrtitv irr its sulrmissirrns iurtlrc'r st.rtt'J thirt lt l(iun(l lh.ll

tltt' alrPlicattt lratl not ttlt'l st)n1r' of lhc sPccit ic.ttiotrs :r'l ()ul In il';

ttr lrrric.rl c()rrditiorrs ol tht' tcndt'r .rnd tht'st' issucs .'ltl("rEetl tt'lrt'n tt

!(ruUht clarificatitrn alter tht' tcrttlrr arr'.-rrd and elurtt''tg trt'8rrttation<

Ilcirrg a responsit'lt puhlir: bod-v institutiorl tht'rt'lort', thr" l'ro.urtng

l rrtitv tlrr'rr'[ort, itlt r'onrltr:llr'rl to h'rnrinate tlrt' tctrtlct torthlr'itlr llrt'

l)r,,.urin11 lrrtitl tlrerc[tlrt' u r1g,cc{ the bt'r.r rd to rlisrtriss thc l(etlut':l tor

R,-'v tt,rr .

1 I I I: lt()Al(l)S fINDINCS

llrr. Ilt'.rttl ll.t] a()nsirlcr('tl tlrc ltcr,Irt'sl tt.r lit'r tr,'tr', tlrr' rcsrtrtlst'r ltlt',.1 tti

Jrs\\.rrr tltcrt..ttr ttrli,r.tltct rlitlr Jll tlic rhlf unlr'llts (hit rr1'11'1''1.11r,'1i ['1'11'11'

ll I'r llrt. P,rr'lius l lrL' lir.rr,,l h.rs .tl.tr ( r),lsi,lulrrl llrt' tr r tttr'tt .'ltlri tllt r)r'rl

*rrl,rrris.;rurrs nltr(lt, t(r tlrr Br'.rrrl 1.t' tlrt' ['arltcs,

llr, lJrr.rrJ lirlrls rlr llit, Ir,rsis ul tltr'.rbovu th.rt this lir"'rlttt':l l,rr li,'r'ir'".

rairrs ,,nl\ t,nr. i:Srrr' llt .lt,tr''rnrttr,rtt()tt lr.uttol-\. whcthef tlf nrtl thr:

PurPorted lerntinaliotr of lltc aboye tcnder Lrl'lhe l'rocuring Intit1'uas

l;rrlfrrl ;rnd ploper under lhe ltrovisions of Seclion.16 of thc l'u['lic

l'rtrc u rt'trrenl and I)isposal Act (?0t16). llrt' r\1'plicarrt attti lltt' l'tot ttrittt'

f.rrtiir I'rrt rr[.' sevclitl flrgttnl('tlls irl srl]rlrrrll attrtl t,r ,,l.l.tttititrtr lt' lltt'tr

t'c,rl'L.atr\ L' l\rlritions nll(l tltr, Il,,Ar,l ,r,ill tlrr..t'r.lrrle .l,,lrlrCr* (',it'ii rrl lirr
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irl llrrulents put f(ll'tv rd lrl tlrt' partit's in determtrrittg, rvlrethr-'r lll':

l'roruring, Intitt' .rcted larvf ullf in tlre ctrntmslanLes (-rf tl]is (''ls(''

ln n,rviSating tllrouSh tltis I'roct'ss' rt is uselul lor thu Roartl lo lirsl

Lotlsider tht: [r.rsis u [r|rn rr'hich lhc ,.['ctsiorl [0 tL'rnlin<lte llre -sul)ieil

| (.n( ['r' h'.1s prt'rn iseti,

ll rr,.rs comrtr<)fl Err]Ultti tlurirrg the lrt',rt itrg o[ this [lctlrrt'Sl f or Rcvier,t'

lh.rt tlrr: l)rrrurittg Enf ilr, Flaeul an ar.]r crlisctnunt invitinP' t'lrg"rt'lc lirrn'

tt, t'tl:rr:ss int('rt:st 1,,, 111" l)1pr:isioll \rl dll intrr;r'ali1,r antl cost r':flt'cltt't

Iin.rucr.tl nrotlel and solution lr,r hcaltllcare lor all tt'at:lrcrs itl llr''

Prnplovrrr,.,nt r.ll Ilrtt iomntissirrr] r'l Itri llttir.lrPcndarrts c(rUllll'\'\\'l(li' rri

rl)(' [-).tilv \irtir]n Nu$'s]rnp('r'L)l l"'l lult , ltlll.

ll rvas.rlsr., nut in rlisl.,Ule that tlrt. A pplir.i rrt sutrnrittt,J il's tcnd(-r l(rr tlrr'

s.ri,.l srlviius n hiclt tr';rs "'r'aluatr'tl 
[''1' tlr* I'rrrcuring [1ntit1 'trrt] tl'r"rl th''

PIutrrrirre l:ntity's tr,rrr,lCr Ctrrrrrrrittr-.r- nr\,(trdOd 1[1a sg[r11.ct lCnllt'r t't tll''

/\pPl1.;',1 (111 lTih Novtnrlrcr, lt)l'l lt tr'.ls alst' 1:.t'nt'n'rllr''r8rcttl t'r tll'

P.lrli(rs tt) llris lir'qrrt'st ll,r Rt:r'tt'tr rllar llru '\||li''.lr" \\"rs llr)lllrr'(l tlr')l

it's lr'ttJr'r u'as successittl via a lctter tlatt'tl lTrf' Ntrvlrn[rt'r' flll'l' I lrr'

r\1',plic rnt .tr knr)rYlPrltetl rr{cipt r''I tltu sai.l lt'ttt'r on lNtr' N('!\'f'r'l][rt'r

2l)l{ an,.l trtrcotttlili,.rtr.rlll'.1c(:L'Plurl thc ntYarrl nltl\l(' l rt [rt' tlr'

l-rtri.unnB l:ntitv on llre slrnt: datq. llre r\1.plic.rnl st.lh'Cl lhat tllrorl

,tir L,plinI, tltt a\r,ar.rl rrt llrt, lentlr{ l(i lt, the r\Pplicant,rlr!l tl'}t' tur't'L'ssltrl

Lrtrltlr-.r ( r1111nr,,111-..,.1 nlqolir.ttiotts trtt llrr' \1lv.'p111.'1 , ll)l-t ['ut tlr':

ncrl(,lintio \ r\r{,t.r. n()t IOtlt.lU(lC(I. liht, ,,lr,ittttrt'tlts }rl.rt t:ti irfitrrr' lllr.

Br'.rrtl lurtlrt:,r :lrtrrv llr.rl tht' '\Prli. 1111 arr,l tlro ['trt' ttrttlrl I rttil
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('\rlt.lnElL'J a rvritttn (lrait agreemr.trt rr'lrjch rr.1s lo [(rr m t]rt lrasrs lirr tlrt,

nl-i,r'Lrmenl whiclr rvrs to be cntc'rcd into bY the, s.'ricl partres.

All r"as thcn quit,t until l6'r, fanuart'.2015 rvlrt,n llre I'rc'curing l:rrtitr

rvr()k' h) the ApPlir;n61 iniornring it tllnt it hatl lcrnrilattr.l lhr, tr,n.l,,r

tr'htch it hatl arvartletl to the Applic.rnl lt is this (urn of evenf. tlr,rt

pre('il)it.1terl the fillin6 of lltr. prlsent Rc.rluesl lbr Revi..rr'.

llrt' Lloar.i has eonsir.lt,rt'r.l .rll tlr,.' issut= raisctl anrl rvill tirst adrlrtss tlr,'

L'istt+-, r'l th.- Boartl's jurisdiction lr,lrir.'h rvas rilis(,d bv tht ['r.rr.'urrn1,

I;rrtitl ,

()n thl i'sue t,i jtrrisdi;tirrn, tlrt. llo,rrti lr.ir lirr.vlorl\l\. lrt,lJ tlt.rt tlrc

I'(rtvr'r tr) tL"rminat(.dn il\r';lrr'l ()[.1 tL.ndtf unt]t r lhc fs'o1'1-.i1rn5 Lrl Sc.tr',rr

.lf, of thp .r\ct is n(rt .r[''srrlute anr.l ILrrthtr that lhc Boarll h.ts jurisllictirrn tl
inrprire inttr tlrt iir! ullst.rna(,s le.rtling up tr, lllt' t(nrrinalron ut tlrr. rrr

,trr.uri t,l;t lrlrtirr to a succtsslul l.li.i.'ltr.

Ihc pr15i1i1vsl t,rkr'rr by th,.' lioartl orr tltc issut ol iurisrlielir''tr in ..,rs(.: r)l

lr,'ntr ilr:r l ir'rr hrll(r\\'.. sr.r'r'ral r.lt'cisions [rt, thr I liglr (orrrt sut'lr .rs tlrr.t,rst

rrl Scler Sistenri lnlergrelti -\,s- 'fhc l'ulrlic l'rocurcnrunl

Adrninislrative ltt'r,ierv and the Kenya Civil Atialitrn Aulhority (NAl

H(' tvl isc. Applicalion No. 1260 ot 2007) n'lrc,rt' thc llililr Coult ([.oth

Itisttcls C. Nt,anrtr anri C. [)ulrr) hultl lhat lhc [Jrrarcl h,rs iurrsr'lr.tror.r tt,

Itr:.tr ;rn"l (k'[-,nnitrr, o,r\ trlr,\:dl]ce .rrisrrrg, lronr llrt, erercist'ol ll\( ]r()r\,.1
L(,nler,'r.d up()n.r I)r'(){ ut'irrl1 [:trlitv un(lt:I tlt(, l'ror isiorrs rrl Ser-tion 3tr (1'l

(!l [11(' ,\it. 1h,' l li11h CLrurl lrir lur tlrt,r lr,.,lrl that tlrt, sai,,l !r. 1i1r11 1rr (tr)

r.iriu. nril r.rust tttt, luristlrutiorr rrf thr..C'rrurt trr tltt, []o.rtti ln lrL,,rr .rrrr

L,.r l(.\'rItl\'(. urtrlel tht, Ilrttvisitrrrr, trl Sr,t titrrt 1o trl the ,\et.
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llrr.. []i]arr.l has .r t'firntt.rl tlris l,osition in sever.tl rrl its 1''.rst !L,(isi(rns ,1s

illushatt'rl Lrv tht' tast' ot Ilorshridge Nctwork Systcms (['A] l'td -vs'

Cr.nlral B.:nk of Kenya (PPAIIB API'I. No.65 of 2012)'

l\'lrt'rr-, lh,' lloarr.l hclJ that tl lr,rs iurisdiction to tnvestiSat( thc

( irr r nrtstrl nLr't utrrlcr rthttlr a Ptocuring, fnliN has c'*tltctst-'tl tht' Fol{tll's

(rl tr:t rrlinnl iott un,.lt'y tht' Act.

l:<,r lll,'pur'lrosr's ol lhts rt'r'ievr'. the lirst grotrnd rln the l'asls rrl r.r,htil-'

lllt' r\1r|li1'.1111 ,'halh'n8e.l the Pro.uring I-:ntltt''s tlrcisilrn l(! lt'rmlntttr'

lllr,.t\yal(i rrI thu sut'itet lcnr,ler to it lYas tlrat tlre Prtriut'ittl', lrrrtitt'i,rtrlil

rl'''l Lr1\'tullv tlrtrtitt.rtt' tlrr'.ts'.rrr'l trt a tr'rtdcr lo.l st'rit.'ssItll l]ir'ltLrt r-itltt

th('.r,,\;rrrl '\l tll('tutlJt'r 1\'as nl.1dt:, n,,tifilr'l .rl1J llns ar't't lrtt'd ['r lh''

srtL'.r'(\lul lridrli'r. Ihr' \pplicant rcli.'.1 tln lht' I lig,lr Cr)ul I Lle'isir)rr ln

tlrt.' ctrsr: ol Rcpuhlic Evs= Thc l'ublic Procrrrenlent ,\dnlinisltativc

Jlcvierv Board .rntl 2 (lthers llxparte Seler Sistcnri lntcralti (2(X)8)

cKl,ll rn suPll()rt t;I llrr' .rrgunlL'trt tlrnl suclt 'r tt'trtlut iJtttt'''t l.'.

lrttrtin,rtcrl. 'l-hr {Pirli;.111t rt'licrl ,.,,t 11,' f6lllrrrr'inri t'rtr.rct lrr'nr ll'r'

jurlp'.trrt'rrl ol tlrr: Ilonottr.rhle' lrrsltre L], l',trlu ltl tllL' dlr()\'rr rclsr''

"ltt rtlr /rlt's('rtl ctst' lhc l trTortci tenttittuliott r''tls 
"l)"t' 

rl/Jr'l

tttt'rtnl o.l' l'arultrs u'tts ctstnm ut i ctt l."l ns confinnul ltq lntllt llrt

Altpliunl nttd tht lulcrtstul Partq, nui (r'lu llll.:a'r fi1'.sp1rttrft'rl l'

l'ltis t'tttttrot br t silrtnliott t'.rttltL'r l bv tln' oustrr cln t uwlcr

-scclirrr 36(lt o.f lftr.4r1. ll is ttttl l'itrtlitq ,r,,r1 rlTTi.irttt llrnl lltr

ouslt't rl,t,sc tttrlu Scctitttt lti(l t of lht.'1rl rlor's tt,'t lyltl ln lhr
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lr,'.tse,tt (:,rsc r,.s tltc len cr u,ds tlrurll uunlfil, l hcrt is tto

subsequutl ?t!e,,t liout pnrtics ttlltcr llrr:n lfu l'rocuring Enliltt

tltnl ntlutrtctl tlrc yroruedings. I tlnrcfort holl lltnl bollt llrc 1''

Res|toniutt tttd lltis court lns iurisiitlitrtr ttr cottsi cr t.tul rLf i.'tt'

tltt iccisiotr oI llt? 2*t llcsl,ouiurl, lha Proturing Llrtittl lt
tcrntiuntc lln' auanled Tnu{tr",

l lrt' l.!oard has clrnsir.lt'rctl thr. cotrrt's ;ur.tg,nrr,,nt .1tlrl [irrtls tlral tylt,rl llrr'

crrurt ltelJ $,as th.rt a l)r'L)cuIinE, Inlit! eannol purporl lrr ten']ll,rJtc.1n

a\\ drd rrnr'c 11 su((r'.-sslul tritleL.:r' rs nutrlied thrrt il's tr'nr[,r ]\'as su..:r'\rlLll

{s tlrc Boartl lr,-rs .rlrt.rdt' st.rtr.rl, thr:.\pplic.rnt irt llrc i.rse lretrrrr. th,'

R,tlrrtl tvls notitit,ti lhat it'-s [untlcr rr',r:. rtrsc,:s.ftrl (]n lTrr' Ntrt t'tttlrlt

l()ll and acccPted thr' ilr'rrLl to it on l8'r' l\rrvenrhL'r, l(ll.l rvlril,' tlr,.

Ir'(lur (rl lhc PurP1r111.1l tr,rnlin.rtirrn \\';rs issttetl on lb!l' J.rnunt\. l(lll
lltrs rvas (lL'nu lunli .rItcr tlre ,.l.rtt' ,-ri noliiit.]li(.,n lrr thr' r\pJrlii.,n1 ;,,,.1

.tltlr lht' Appli;6p1 lr.rtt ttttcontlitirrn.rllr .rr-r',-'Ptt'.| tlt. .trt'.tr.l ,'rl tlrr

tcriLlul l() il.

llrr' lh,.trr.l Iltr'rt:ltrrr-, lit](ls ()n tlt..['asi. ol tltt, .rlrtrr r. .lt'r, l:ttrrl ttlttrir r'.

lrtrr.ltnll r)n thr, ll'J.rrrl llral tlrt. .\plrlr..,,r,t (lrulrl r)rt l.rrrlullv tuntiittilt(' tiu

Jr\irrl nl,r(lc t(' llrr, \Lrrr'(\slrrl ltrrlrlur ln ITrr' N('\r'r:rl',-'r, ftll-l r ra tir,'

It,ttut o[ tL,lntindtiL]n !lntLJ\l l6rh l.rrrtrarr', 2(lli. Iht, cltt isir'n r,t th,'

I'roettlintl l:ntitt s'.rs tltr,rrltrrv,r (lce rslon r'n.l' il ttl \,ri,r -ittLL' il ir rt,.'l

.tllttrr'trl bv l.r rv.

Itrrttirrii to tl1,',,.,t, luttdintL'rtt.ll isrur', (-trtltlsr'l lpt tlt,'l't,r. ltlltrrr llllil'

lllr)nr1r.rl llrt, Iil.rril tlrat llrt'rltr:isiorr tr'tr,nrlllrdtr tht' \1.Pli, itttt's lt'rt,-i't

',t.r. lrt,tuJ(' lrt' tltt ,',r tl tl ission,-'l-:, trl tlt,, lr'..-1r,.'r'r \r't'r ir't (- uttttrti:.t,,t

llr,' lk,.rltl ltas 1''r'1 11s1,11 [lrt',:trtit,. [rtttrr.lll i'l Iltt',,'lor:ttlttt'trl. .111r1rliq,i 1,r 1r
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lr\ tlrr: I'rot:urin11 l:rttitr' (-tlld \Aas un.llrlP lo lintl anr' 1111111[r'5 ril llrr'
-ft..r. lrr'rs Sr.-n,icc Conrmission cont.lininE tlre decisitrn t'1' lltu
(-ornrnrssitlne rs to termlnitte tha alvar(l of tlre tt'nder itt ittrY oI tltr'

rltrt rrrrrt'rrls str p'rplir:,.| to it. All that lhe Brratrl c.rltrt- ncIoSs \VrlS lltc lt'ttt'r

,lrlr.'nllnB tltt' r\pJ'li.';1n1 of tht' Ptllllortt'r-l lcrmin,rlir''n rl'hich is rllh'rl

I t),r la nua r1,, 2()15.

'I lrr' Ilt.rr.r.l h(r\1.(,\,(,t.firtdS r,tn lhc [rAsiS ol ]111'l)161:15i,rns oi tltc Tttt. lttls

5r'r'r'ict' C(tln trt issi(rtt Asl that tht' C-onttrrissit)n I in onlI disclr.rrl;t' it s

Iurr..lrt.,ns llrrt'rrgh rt's rc.ltr'.rrrt l:olnlrtittccs .1n(l tll.lt tltt'( trtlltltis:.tttttt'r:

.;tntrrrt lrJsr: lltptr tit',,tston on Ycrlral ]r l'o t ltl u lli:elllctr ts tvlltt:lt ,ttc ltrtl

: I ll\lr( tI I r'(l hv all! I ltl lltl lt"..

I hr' []o.rrtl lltt:rr'l,rtr' iint'ls lllat in tht' ahscn'-'e ()l \uall l'llllll'tl-

;lUtltori\inii l(, Iritln tl( rn, tltL' ( I rtntllissiOnr.'l'S rrr .tnt' olltr'r r)lllr r.'l i)t

r.'tt l lih )\'( 'r' trl tlrt' It'atltt'l's 5L'lviit' C'otlr ttl tsst. 
't 
t ttrttltl ttol l\tJlPr)rl lrr

lll rlrlllatr' tht' .\1r1rli1'.1111's tt'lrdr-I litrtt st'te ll ,tlr .lrti()n 1\'()ul(l l1()t h'r\r'

tirLr rtr-la tiort.

llrt' lir.rrul furtlt,:t ltnrls llt.rt tlrtr [)rtrerttitrE f:nli(l' lr.rtJ ctrttstttuturl ;

t1r'r\[', [rr(](r:sslrlli/r'\'.llu.ltion c{)lllllritlct'(lnd <i t('|](lt-r c(!nrnlittcc \\'llii,i

r'r'alr:ated an,,l .rryirrtlt.tl 11,.' s,ulrjrtr't ten(lpr lo tltc i\1'plic.rrrt an(l ltlrtllll

llt,rt 1'1;1q1ta^1 l(r lllr' .tr'r' ,'(l rll lltt' ;.rir'l tt'nder, tlr(' tr-'trtlt't r t'ttrtttittr't'

r.r,tr\litul('rl n n()r',(]t i.l t io tr t:(llllltlitt(\'r,\'llUsrf nlL'n][\'rs \\'{'rr-':-

i) \lrs. N.rnrr' \lir,. h.rria,

ri) \lr. Chelrturtrr' ,\t',tl,r't

rri) \lr':. lr'5Pl1i11f i\latrtr.lu,

:'l\
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iv) i\lr. lhrahinr l\,luntin,

v ) i\.l/ s r\gnes Latert,,

v i) Antl thc 1 t'nder l)rocessintl Conr nrit tee [\4 c-rnhr'rs.

llre lkrarll h.rs nol been alrlc to finr,'l an1' lloculnenl tl)al apPDintcd tll''

( onrmissionr-.rs of the I eachers Sen'icc. Conrmi-ssion as [tdrt ol tllr'
l'roruring lintitr.'s tender t,r'lltration conrnrittr-'t pr tltt ncg6ti.rti(rn tcalr'r

It wirs therelort inrproper for lhc, Ci'nrrnissioners or ant'ollter offir.'t'r or'

L'r'rlplrr\,crf oI the Ir.achr-'rs Ser\'ir.c C\]rrt rlrissi(rr't trr itrterfurt tvitlt tlrt'

Iutrctrons oI the, tender procr.,ssing/ r-,valu.rtion r'()nrtnrtt(,c. tht' lendcr

Lonllllittc(' rrr tire tcnJcr nr.Llr)llnt)L,rts ( r)nlntittr'a, l}e lloard thert'fort'

acccpts the ;\pplicant's subnrission tlrat tho C$nrmissioners or anvtttlu'r

Of [tc,"r rrr L-rnploytr' of tlrt' It'achers Scn irr Cummissi(tn !\ r''rr'

'slrangers" tr) ths l)1o(un'menl Procr.ellings anrl lh..ir rlcctsion tt.

lrt.nltn.rttt tht aw,arr.l 6[ tlre tr'ntlt,r ntatie in fay6ur gl tlre r\p.'plic.rnt s as

therelorr' unlirrvlul.

tltt.lt'r !lrc l'r()\'isi(\r'ls trf Ser(rtrn 2tr 14) ot the r\cl, r-'vt.rt' I'rocurinpi l'.ntitr

ir rc,.lrrircrl hy l.rvv to c.stablish 4 l'l6reuring unit, a lcnr.l(,r

(rv.llrration/ nrtrcssing, ieanr, the trrrt(l('r (onlmittec an,,l suclt olher

lrptlirs as itrr, requrrcd [rf, the Regulrrtions tpr tfie purl''pses ol maLinl',

duiisiorrs rrn lrelrall oi the Pulrlie r,nlitl' ,rs nre sp(,( if ierl rn thr Art anrl tlrt'

llt'gulations. Once such botlir.s have bc.en esta[rlishcd, il Ls onlv tl]r'rnt(l

lrr,,lit s ryhich are empo\veretl to uudtrt.rke anv tendcr nror.tT is lr, th.'

t'\( ltlsi()n lri q'!r 1'11'[.1x[ 1, 915('.

llr,, ltr..rr.l tirrrls tlr.rt fu[srrrlnl t(, tllr. I'tr,\ rslr.)r']s r)l Srt.lr(,n lo t'l ll'r(. s.rt I

\t t. llrt' I'rrr, urittr: linlilt .rl.Irrturir,.l .r tett.l,'t l,trrr ('..rlttr'/'.'\.iltt.ttir,:r

:tt
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r(rrrl,|rrltor., d tenrlcr Commttttr: anr,t a rregotialiott te.rln .lnrl Pl(lCCd lllr

Itl. trl.l[(' l.o el'alu.rte the tentler .rntl to make ll tl]e nt'tossart

rrconl tnu tirla lions and or r.ler-isiotts ,rS resPet-ts the subiect telrdcr trt'r tlte

sair.l conrrnittecs. I'he thrr..e commltt(fes Pro(-eeded tliligr:ntlv rvilh tllt

s;: i,,l !rt,tcisu lea.lirril uP t(r th('arv.rrtl o[ the trnder an''l llrc n('c'oti;l l](rni

r\ rth thL'r\pplicant,

r\s tlrr-' lio.rrrl has .tlreath ol,srrn't'tl, tl're Boarr-l lras pulusctl 'rll lhr

dr)(UrDrrnts strt.,utitttel to it Ir| thr ApPli63t11 a n,,-l the Plocurirrg, Entitv hul

11t.l rr0l cr)trl(' .\ toss atrl' nritlu tc' o, tlodulnvllI t{l]ich

Cr rtn nl rssr tut-rs ol the Tt-achers Sr,'t vicr.l Cotnttrlsslt.ltr

t'r l)1,)vL'c rrr lrrrd\' .rs P.1ll ()l tllLl [ro(iit's th.rt rvotlltJ

l'tr,, rrrerncrtt [1ri]fr.ss (r, tt'l llllll.l[(' 11,p .111'.11.1 1rI tlle

,\ p1rli, '' 
',1.

iPI\r,itltc(l I lrr'

rrt nrl\ r rl llr'l

u ntlt'r t; kt tlr,'

lt,n(li', l(. llr,'

I lr,' lL,.rttl lttl lllor linrl\ tl't.ll (,()ltlt)llssr(''tlcl: t'l tlre [-t"t' ltr'r: -r't r t''-'

C nlnlr\\ir)n sl.l\'\'!l a\\'Jt. lttrnr tltt' It r)jL'c(l illLl,s rel'rtirrli t(t thr' (ulrlt'i' I

t,-,rlrL.r. until li'), l)ecenr[,t-r. 2()l-1 rr.lrrn tht. ProcurinE Entitv irrvitt'tl ,r

trrl.rl ()l ltt 1.rp11r11. t(' d n)r.r,liltg lo ostt'nsitrly Jiscttss Icltilln isrttr''

lPl'tllltri to llrt'atvar.-l t.'1 1111' 511[rjl]r'l tellLlur lo lhe APlrlic'r51 |-lrc litr'rrtl

lrn\ F('rused tltt' Ptt't'itrtts tr1itlttlct (tl lhP [cl]dt'r Pro(t':sill!.,/t'\''rltrattrr:r

t','trltrtitl.!.F, lht- lt,trtltlr (omm,lteu c111d tlrr' llcqt)lialiotl ( r)llllllittt't' 'll1(l lt

h.rs r-,st,tblislrr.rl tlr.rl rnosl ol tlre p'rtrrlllt., r\-h(r.tttf r]Jerl llrt'trrt't'titltl ,rl I-i'r'

I,r,,, ,.rnlrr.r, 2l)l.l rrr'rr: n(rt t)lr,tllbct\ t,l t'itlrcr l(rll1l)ltttt-('. llrt [lo'lrtl h'is

lrrr.llrt,r r,st.rlrlislrtrl that altr'r tllr rrrt't,titt( lrtltl otr 11rt' [)r 'r1'pr L'r'r , 1(1 1 {

llr,' l)rrr, urinli ['.trtitl L(r,l\:trt1('Ll itnrrllrr't r:\cL'll111: trtl llirr' [)':cr'trr['r:r' ]{ll I

t (list uss tllt' s.rtttt' i'ssttt's. ,'\ l(1trII r.tl 3s PL'rr1'tlr' r)tten!lcJ tlrf \1'r't-'lr'l

nri,t,tlt,t[: [.,ut.r Dtajorrtf rrl lltr'nr t\t!r(,..lqililt ttrrl tllt'tttl'cF trl tl)t't('rl(l"i

F

i(r
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l)r()d8ssi n8/ p\'.r lua t totr cotrrmittce, thr- lenrlrr conltttitlt't' .rr tltr

ne)'.c)tia I i('n i()nrnl ittee.

l}e Aprplicant produced tht, letter of invit.rtion to thr, p,uticipants in tllu

rne':tintr, ol' l$tl, D.'i:..rber.. 2014 rvlriih is daterl l7'i Da-r'mt t'r. l(ll-l

tt,l:r.thcr lvith tlle minut(.s of the sai,.l nlccting is innr'rturL's "AKll - 10".

ll rr'.rs tlrr. Applicant's p(,silion tlrat il is pcrnrissihl(.under thr, Provrsirtrrs

ol lhrr l'ublif I'rocurtnttrtt nci.rnd thl'Itcgulatrorrs rlradu tht,rettttrlt,I lot

\lrnlr.rit,rs to 1r3p1;a1nul'" in tlrt' .,r';rlu.rtiorr ['roccss ot itr .rrrvrrtlrcr

llrUi!'r,(linps lelatcrl to thr.' arr arr.t ,'t thu tcnr.lur anJ that such .r

P,r t tiCr[r.rtrott lVars Ulll.]t1'lUl.

llrt' lilorcl hns consitlt,rttl tlr.. .rt rrr (' st,trmissions i111,1.-11' 1.ri 1|1,'

l'ti,\ isirns oi Scr titrrr 1b r,I thr. ,\ct dn(l Regtrlatrons ll) dll\l l l rrl t]r,'
[.!.,r., rr l,r l ir '6s errr.j lirrr-is t[.rt lhu l;1rr, ,,1rrt's lrrt I-crnrit l)'ttsr]n:r rrltrr.1'r nr't

trt(,tll[.'t.rs (l[ tlrr' lfn(lL'f f frt(r'sslllL',/u\.rltr.rlirrn {:r)ulnllttuc i)r ll),-' t('n(i,]!

,'rrI nritlL.r' to P;r1lif iP11s-. in ,r lunr.ler Irrrc('ss rrnltss llrt'ir l(rItt( l[1i1ti!rn ir

('\l)rr,\\lV I'ulrriittr.tl u,rrl(.r th(. l)r(r\'!.\1,'n\ rrl 5t ititrn lt' c,l tir,.. \ct. :Lr, lr

lir.t'\(tt1S rrlnlt(rt Ill(1fr,t()rU ]rUr'[1r)rt trr iL)ll\'!,n'-' tn(.'.,t lrts .rrr,-t nt.r[.,'

(lr.'r l\lr:tl! l(' tU,tttin.rtu ir tun(ir'r rr'lri.h lr.f: ,rlrr.,.rd\' [rr,r,tt ari,.t,rlIr,l ll,,

li,r.r rl .trttrirlt'r'tr'l (r srntilrr iituJtion itr tht' , .rSr' rrt [\'1,/s l1/rlrno

Con5111,.1io,r (-o. I-tcl -r s- l'lrt' District f ender Conrnriltet' liar.r l)istri(t

ll'l'llll AP['licalion No. 18 of 2010) rr lrr'rt' tltt' llt',rtrl lrt'l.l llr.tt il rr,,r

ttrtl,rrllttl lur';t b('\lv rvlri.lr lr.rrl ,lr)l l1('!,,r larllrrllt' r'(rnslitrtlr,,.l un(lrt llrr'

l'lttvtsirrlls ol S!',. tirrl ln qi[ 111.' ALI t1t |a1ligi1r.tt('ut ['r()f('('!lifi11r Irrtt1.l1;11r'

t,ll lllr r,\'.lltl.rti(!11 .)l .l tt,llLlL.l (.rl rlll\ pr\'(u\\ rt'latitrr', l{, tlr,,'r,ri,,l tr..tt.lt't

llit' Itrt,lrrl st;tlt.rl ,r:, j1rll1r11,* in thi':.lirl (l(\'i:.lr,t1:-
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"I'1t,, Botnl .fituls !hnl tcconling lo lhc rult irr,,tt',,1r s.'l ,:-ttl ttt

r'lrta.sc 1.5 o.l'lhc iuslruclintt lo landcrcrs, llrc etaluntiot, ctt,tttttill.'l

ittcnttittci lltr Apflicrltl lo bc llrc lott'csl tturlttnlul Itiiitr ttrtl

t.'r'.lt,t tett cl for t.',tnl lo lha lenicr cirttt tillrl',

Nr)lr.rillr-Jlrl,,rri,,g l,is t'p.'t tttt,t',t,lr'.liott, tlte s,,],.ralttittt tultich is rt

ln y lhnl is ttol r's/rrDli-s ltrd itr rrcconlnucc toillt Secliott 2(t o.[ lln

.4t I alrl ytrl t I o.l lhr: Rr'.grt/rl I iorls nml lhtr{orc ttol ctrtpoatrtrl lo

l,l u trntl lolt irt !hc tctt.lrt' lrr.rftsi rccottrntcn ad lo lln lot tr

totttrttillt't 1r 111,,1r',1 !hc ttttitt ltr / /rr' -srtr'cr'.s.si t I hid cr, Iltc Botrl

littl: lhat lltc rtcottt rttt'ttlt I ion lry l/rr' -sr'ct'r'lrr rirr I tt' s tt , rlli!\

trttl ;ltouli ttol ltnrr bcttr ttctul ttyrut bt1 tltt lt'ttlt ro,,,,t,illrc,

I ltr stcrclnrint rli nn ,'7,111111! iltrt i.l't lltc ltlrttit'tl rr\tltt !ttttt

rottttttillrt' ltti l'itrislrtl its ytrl ,ul l,V r'.1'1.',,.{ r( )r, lltt lt'trltt

t'tr ttttill ' nlso tli tnt t'l,filuttlitt L't'ttlIdt'Il li llltt l)r'trl'iti/.ttts ttl

l 'qa/rrlior I I f21".

It rr.lt'ar lr'('rt) llr( ,t[.rrt'r, .lr.'r r-sit'tt litat thr,' l"rrr rlot's lttrt 1'r'trrril tlrt

1'.rr trr rgrlrtitrr'r 1rl rr'lr,it tlrU Iir.rrr.l t('r-r)l\.rs "slr.rngcrs" itt.l lr'ittlr't Ir(1ar'ir

, \r'rr it tlrc\ .u1'r,r)rlrlrrVr,r'\ ,rl Ilrt' ['rrrcttrrr)rl Iit]ltlY llrr' Bt,,rttl (ltlr, l,'r,'

Itrrlr.L th.rt .ill lltL' 1'rt'1'r1'11' \\'llo |.) rtti il\.r tttl [rut rYt'rt tlr)t lllt.'lr]Lrcrs ()l lilt'

lr'r1(l r (,\'.tluatiL)rl/ pt'oar'\sillrl ( ()ll)rllillt'('. tlrt' terttler a()t11n]tll('t' .111(l lh{'

lr'rrtllr rrt,ryli.rtitrn r'r 'rrtrrti t't rrr lht' r'ttr'r'lirrlis rll l5'l' [)ccrrtrrtrr:1 , ]l)l I rrrri

lilr'' l)'\,'rrr['r'r. ]tll-l \\'('l{' ir) tltr' .,tttt,' .lrt'r's a.s tltc st't'r'el,tri.rl rrt titr

rl,'i. t\r()n tlrat tlrc llrr,rtri lras r.ilt,..l .ihi'r'r'.

Jhr' linaltl lt,r. llso llr)nr. lhrrrurilr llrt' t:ritrrttt's ,rl tltr'nir',.'litrrlr lt,'1J ,rtr

li'r l\',:.'rrr[.r'r' ](lll, .rrrJ lt','r' I)t.r'rrt['t'r. ](ll.l ,rrrtl 11.1. q 1111i1';111 1i tltr

lllsrrltttirrrrs 1'15sr,'.,| tn llrr'q,tir'l rltr'('ltr'tlli rr'itll tlrr'(()!1tt'11t! {r! tlrr-'l,'t!r" rrl

I Page 97 of 386



tprnrinati(rn !laterl I6rl, lanuarv, 2015 anui rvhich r|as lrlotlttt't,tl ['\' llrt'

r\1'|ljg.1tt1 as annnexturr'"AKB -15", The Boarr'l fintls tlrat thr' rt,tsotr:'

p',ir'r'n trv lhu ProcurinB llntit-t in tht'ltttcr datcd l6r" fanu.rrv, 2015 rvr'n'

trot [)arl ol the reconrnrenda tiotrs rrrade [t] tho-se rvho flttcntled tltu tl tr

nrct'tings. i\tinutt's trI tlre meeting helil on 15rl' DetL'r11ber, ]()l{ .rrrtl

nlrlrutr,s ot tlre nrc.eting held on ltlrl Det-enrbcr, 201.1 sl:orvs Ihat tlrt'

l'r'o11;;i61' l:ntilr and tlre tr.'spr'ctive Lilrtons tr'crt' irtiact in al:reL'nrurll

tlr,rt l ccrntr.rct should b,t executctl rtith lhe A;-:plicant.

llrt. lJoarrl lurtlrtr rrrslles to r,bscrye lltat ntitlrut tlrt' lt'tt.h't

I'trrccssitrE/ur',rlu.rtion crrmmittee n()r llle tett(lL'r Lonlnrittlr: r;rtst'r.l att\'

( onlPl.rint rt'l;rtinli to thc al\'.1rrl t,[ tlrt' tcnrlt'r tlrr slrhit'.t nurttr.'r,rl lltls

lit'cluest t()r Rr'\'iL'\\' tr.r tlrt' ,'\l[.lie.rttl .rnr,l turtht'r tltal l]l(' lL'rt(lt't

t'valrr,rlitrn CLtmnlittr,e .rntl tht, tent[,r Ctrmnrittr'C sr-'r't t I t\' ll(t\'r' l',r1'lt

s,rlisfierl rlillr the ()r,l.onlr.c'i llrt' l'roccss.

l)rrrrrrl, tIr,[1.1t1,.tr. r'I tltrs [iu.lu,:sl l(,r lir.\,ir.\\, tlrt.,,\pplrc.rnt .rtlt;r.It'.1

llt(' r';i\(,r'l\ l(\t tr.'r'rlLl.lti\rh .1s rr'( r'r.tl itt tltr' lr'ttur .jatt'.1 llrrr l.lrrLl,lr\.

3t)ll,r,,.t st.rt.'!l tlrnl thr. (h,cisi,)n t(' tr,ltttillirtr.thr'lt'ttiiut .1\\',rt!li'!l tl tl

It.r.l rto [..isrs irr lrrv or l.rct. lrtvtt,tr' ol tltt, lJrr.rrrl's l'inrlinp'. tltat tltt'ri'.rrr'

ll(, olllutL'.\ r'r'i.lettutnli tltr'lt'ttrtit:.t(ion.lnJ invi('lv rll tlr,' lJ,).jrrl'i lllltltrt

lrr)\lint th.il. str',rntitrs \\,t'rc (rl[)rr r,\1 tri Parli\iP-lr' in nrur'ttntl: 1.t,,1,t," ,,,

lltr'1r111;''1,11.'.1 tt:rtl itr.r tiotr ol tlut srrbi,-tt tetrtlet. tlre [l<,artl ltr,ld. tltat lht

putlt()rtcd tL'nlltnalti()l) as c(rIltiinut'l rrr tlrt, lctler .l,rta,.l l,.'',' l.rnu.rrr llll-:

l.ol1r'tlrlr s itlr all tlrt' r't\rst'ns ((rntilinc!l tlrr:rr.itr .rtr' .r rttrllitr rtlt'ittitirt.

i lrr'.tlrtrvr-' firrrlrrrpl nt'trr illt*t.tlttlitt11, lIrt' []rt.'rrtl ll.ts t't,ttttttt.',.1 lllt'rcrrotl''

\(,1 r\Ut l)1,, tlrt, I'rrrttrtilirl l.rrlitr ilt Srrlt|1,,-r ol tllt. rlr'r'tslUtr 1(, tUtlllilr,rt..'
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988 to 66 a6ed

l,rl\tl,rl trll l.l ,\lr)lt .)lll :P\\ ll l.Uv tlirlltlnlr?,\(t '.{r1r1111'

:i,\tlr, \r'\\ .rns:t s!rll 'in.t) !rr.\r \ltll lr t',,(ll rPull .tJrl.l,nll f.re()ll .rtl I l ll)a

r.rLlur,r.\'t I r.l ,rtu,rtl.)s p.lii,r11r ,rt;t l,) rtj(rllt!lllt'lllrl.r.tu.rr ;ttll rr1 l(1t1I'1.'r1

irrr.,r1.l,,l1 ,rrll r,lll.\\ l.1t'.lir.l(r ' rt,'ltll l\.,.l.rlll:r lrt'tl lt lt'tll .\1()tl) r)l .1.)Lr.,lrr.\ |

\ r' ''fnl)rlJ!l l(rtl 11l[r,\lllLl.l;l-tttln-\r.l!l rrtll 'l\.'r.l.rlul ltt lltlltl(1.-r lrt .rllri\l

lrll r.r.' I,rll sPUtI lltlt' \tl(tsP.]l .1.11tqu Jtl] llP [1()(Ill'llP\<r sPtl [rIF(r[:t .r(l.l

'It,.1(ttll-roP Jil[rtlJl ,)tll ut lttt-r l.]q

.0,rtl|' rrlr-r.rris rrl .\.rt..llU(r t ilp,rii;rllrr Uolltrll('lt,-1 (ll i.11,\l.ri (rl .';Jl .r.rll

Lr.r(r.l I sl u.ru o(lLtl(r.r lltlu.rF [l(lo lt']lltlrr '\lltl.l,rlL'Lu (;.rtttutt Jttl.rtl.ri

rrll l(r iltl.)uo(lttlL1,'1 -ltslt(l tll tr(ttlt'l.lr:\ lPt.lJIpttl I sP.\r .).1'ttll tPl.l l(l!t

'litt I l.t rr.l,rl I\trt''ritrr.r(tll(rottt

U,rrlr.'J:rlrlrr r.r\lur'rtu s,llrlrru.r lrurr .l.1n1.lg r 3.r'.11111 11ii1rrr.ltll \'l,rll(tl,ltlr

t.Illtltt..)ltt l0tll ll(rllnl(t\ tl l'lP-rlllltl.rllr t.\tl,l.rUl P tlll.\l .r.lnl-rll.llSL'.lltlt

rtll,ltu(lt(.1 r, ,1lrt,\(!,lLl Fttu .lltrllstt()tu,tP l()tl [1]lr ll 5t' slu;r(url.r(tl\

r.,pu.)l ,ttll ur lnr) l;ts srr(lllL'rlllli.r,'i!.rtll l.).r(tl l(r(l lrlF ltrl'-'r1,-1,'11' 'rt1 I (rr

'I;rl-rl'l'11

I rJl(lns ;'rll ul Pnlu.ltuJJ(ltul :illl,-)rl st',\\ lt'l'll Jtu.l(l'ls itll ['),\1.r1(ttl !

lrPtl lt'tll .i1.rt',,{ at1'l se.rl ll lutll l1l'lt' sitlI|.)i1r()ld I u.r(u.r'l I l -\().U .1tll

Ir' cr.rrlrlsqtls Jt[l Jo lBdsJJ Lll uollL'(LlJt)lul JFlsut 11t'tl lttt'--'r1,'lJ1' .rt;l

Ir,rlt |.)[lu,rluor lrrolrJ.lql ,itrltr-1 turrnrr.r.; ;rt1 1 ! l(,4 '.,r(lutJ-\r(l

( \r, ,il.tpJ Su irJr[-'tu.'ll .lrJJ d(U.ltlJs lu]ll1otu (rql lO I unl(lilJ n ')(rl(l

.rql trl ltlt'.\JIJJ ,)-rtlElsqns IPll.]lllttl atll lllr;rr l)Jr\l()'\tll '(;o,,rtsU'r1x'r

u.r.rq pur.l ll .]-.)rns ls!)rdltll l(t l-)llJtro.r lo Alltnt su.\r luP)lldJv (rrll (r

- lt'tll (rIP '\atll Ptlt''r')Jtll '\[Jt'lltlassi r:rJr:r/\l s(l()St''1'l

.ull lut':rl(lJV .rl,ll rll ,illll,l:l ilut.tn.rcr.t,l Jtll ,iq 1rop1p,\lu J')[rtli)l ')tll



I't rt('(!ssinE/e\ra lu., tio n comrnilte(r alid the Ttnder Cornnrittct, to thr.rl

rr'ith it rlurinc t,r'aluititrn but not that o[ the comnrrssi(rncrs (rr n\, (rth(,r

ofiicer or r.,nrplovee of the ['rocrrring Entitv rllrr-r rvcrt, nol nrc.mlrt'rs ol

rrlly ('omtnittrrr. or olhtl borl v e:toblishetl untler S,ecfion 2{: of thr, ,.\ct.

C)n the issue of tlrr. allegerl tailure to meet the spr,ci [ic.r tions s'.]t out in tl\r.

k'ttt .r docunlr.nt and thc allegctl variation ol sl''t t ilic.rlions. tht.

l'rorurinl', I:ntitt' did not prrovide any r,videncr. ttr b,tck up this allcliation

anti this tvas at .iny rnt(, nDt llre domain of the ccrmnr issitrrrers [rul lhat ol

llrt' tr.'nr.lr'r evalu.rtion \ onrmiltee, the te'nrler conrnrittct' an(l tllr. tL,nJr,r

nt'gt)ll(tIxr11 t otrl m ittet,.

llrt' lktard further linrls lrc,m thr' rninuttrs oi tht vanous rrrtetin6s rylltlr

it lr.rs st't trttt itrrrvl'th.rt tlrc prlrp()sals ftrr atr], chirrrl], r' \'Jtiatirrt) (,1 .rn\

sl\('( ilt!iti(!t1 r'illrle up irt tlrt, r'ariorrs nrrutings . trl srrnlu rrl tlrt'-se chanrl-^

\\'uru prrrlios,cJ ['r' thc l'rt,curinll [.-nli6,. []rt. ltrticrtring lin l\' r-,lrrrtrrt

tll(rt,l()rt' lrt' ri{lrl rn '(r,Linrl l(r ir,rntin;l[, thr. arv.rrr,l r.l tlrr, tt'rtr.h.t lo llrr

-\l'l.liearrt [r.lsL.!i ()r'l suHqr'sti()ns rr'lrirh rft're rn.r\lu h\ il.

l'lr,' l{rr.rrtl lrrrtlrt.r }inr,ir thit tllc.t\\''1ti'l (rl llris tr,rrl r rl .ts rlr,rlt. t(' llrr

\|l\lil'a^, ott tltt' [';,rsis (,1 \pr,rillr' tr'r]!1cr rUquirenlr'nt\ Jn(l .'1-6ql1lp,r11s.

lllL' liu,lt(l hurrcr'r'r tttrtrs tlta( nr, Irrnt].tl .tg,t r.r.ntrnt lt.rs hrtl.rlc lrut,r r

crltt'retl itrttr lr1 1|1,, r.Ittics. \ttthirrg thtrt'lort' Pr('\,(.nts tltc l'rocultttl:.

l"trtitv frorn insistin;i on (("rrpliiur!r, r.r'llh thl lyqttirl'rtrcrttr uJ lltt' h'nr,lur

J(x'utrrt'ttt Jt tlrr' P11i111 t)l r.ririrrtirtg tlte Srrntrar'1.

It is thi,rt,lort, [rrr'nr.rtur',, ltrr tlrr,. I'rrrctrrirrp, l:ntrlr t,' .rllctit, llrat th'

r\l.plicant ltas changt'r,l sl-rccilicatrorrs ur nl (lt, r'.rriatrtrrr: irr llrr' lt'rr.lr..;
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r'l()( rrnrr,nls t\'hL'rr 
'1 

f ()ntract pulbu.lllt lrr thc h'ndt't arvat ti

r'\C( [, t.]!1.

I lrc rl:as(rlrs givr:n bv llre Proctrring [:nlit-t' seekinff, trt

d\varLi ol lhc sutrjtrct tellder tr) the ;\pplicant arc

a f tcr tltouc h t a nd tht' Boa t tl thc'reior!' re,et-ts tllt'tn.

has nrrt L'rt'en

ternrinatc t,tc

thtrelr.ll'L' dlt

llrr' lloard has sr'\'crally lrold and \\'tsht's lo lL-blatc th.-lt c'vcl'\' ltror trrirtl',

l:ntill r'rPrcising the F()ll('rs conlorrt'rl lllroll it [rr' tltc l'rovisions ol

\rti. k. ll7 (rl the' Constittttiott attr'l thc Pu[:lrc I'roculc'nrr-'nt.tnt'l [')ls[r()sal

.\rl tlrrt's c(, r,lt bL'h(rli atrcl itt h'ttst lor tlte ttre'tnltt'rs ,rf thr'Pul'rlir'.rrrtl i'

tlu r(,lrrrr, l'rt.rurr.l t,, art rr'illrirr lltt'l.1n' .irrtl irr gr'.'tl laitlt. lllt' R'rarrl

iur tllt't lintls tll.:l tlrt' [rr.scnl l)t'(,itrl'('r)lr'l)l Irl'(\-t'is \\'11s lrn(lt''l']Lt ll l'rr

llr, srili' f llrltlls(,! ol |1rr6161i,1* llt"' r"t:llarr' ()t lr"rtllclt alrtl lht'tt

rlt'grprrlnl11s (rrr rtr,rttt'rl rr'lating ttr lt:alllr .irr,-1 thtir rvcll t'rinil It 
's

llt,,r,'lt,r.' rr'gIt'ttal'rlr. tlr.rt tthat tlrt' Br'.lrtl lit!ds as a tiotrlr l(lot1 lvils

.lt'tailt'rl lr\ r'.hat nf Pelrrs hr tlt'il .lis,r g rt'crtte trt (rr,l \t'orl lcsl.t l l( rn l\\

\'.1trous trrllatns ol tlrc ['rr-rcurrrtt Irllit\'. l'lris st.rto trl .tll.ttrs ls tlrit

lrt,rltlrl' csllr,ii-rlly rvlrt'tr it itrverlvts tlrt rights ui thir,'l Pnltr('s ol tlt{'

rt;r,lrts trl ,r lalgr'Sr--cti(.)rr rtl ttlt'nrbt'r: r'I tltI I'u[rlic stti-ll as [r'arllr'ts 'trt'l

I ltlrr r.[,1:t'nrl.r ttIs.

lrrItir,.r. tlrr,Rrr.rrtl lt.rs Itt'1i1ru5l1'lrr'lrt that.lllv Partl sr:tr|illfl ltr rr'lv rrlt

Itrt'l'nrtrsi,',ns rrl St'clion'lh nt thr'I'trl'lic Itr, 
'c 

tt rt'n1onl a,l(l []isprrsll \, I

tnrt:-l rrstal''lislr that it tonrPlic.l lvith all tlrc I'tr-rlisitrtrs rrl Setlitrn'lh rrl

lhr' ,\cl in r.'c'l.irr1', to t('rrllinal.'tlt,.';rrr'..rrd r)l a tt'n(lt'l tlt,tr.lt' lr'.t l'ttlil''l

1\ lr l''nrlr,'r[\dtc. itr .] I'rtrr'urt'l)1t'tlt l.,r()t r's".

;t,
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One r-r[ tho rrnuiremt'nts scl tlut in Stt titrn .ltr t'f tht, Ar:t is that a l,u[-/ir

linlit-v thal lcmrinates [)rocurr.rnent Proce.eding,s shall give tht, Dirr-rtrrr

Cit'neral of the I)utrli( Prrxurt'ment Oversight Arrthority a rvrigl€,n rt'tt,r,
,rf lhc tcrrrrination. Sc'ction 16 (E) r:f the .Act rerluires that such d rr.porl

shall inclucle the rcasons for thr. termination and shall hr nraclt, rrr

rrccot'd.llt.L, r,r'ith an)' tlirtction ol the Authorrtv n ith resl)r{l lr, thrl

conlenls o, the rcport.

lltt' I'rocuring ljntitl r{irl 11r)t frt'orluce .rn! r'\'idrtnce Jtrrinll tht. l}t,;rrirrr;

ot tltr- Retluesl ftrr Rr'\,it,rr 11r s[11nv that it hotl ctrnrplrtrl rlith tlru .rl'rrr.i

rt'r;urrertrents u[ the ,-\r. t, llrt'onlv erplanal.ion gir,en trr lhc [,[()Lr,lru)ll

l.ntitl t() jtrstif-v the a[rst'n.-c rri llrt, re]rr:rt rvas tlr.rt it r,1id nrrt 1.,ivl ri

br,aillst' tlrr: lloartl h,rtl issrrt'r,l .ln urrkr .)l \ld), irr rt.:grr,, t r,l llrt.
l)t,-t!'utr.,nloll l)ro\(.ss. l'ht lttrartl lrorvr,r'er finrls th;rt tIrt l,rocrrrrn,

l:.rrtity rrut,ht ttr h,tyt, riiycrt sur"[ .] rr'fr(rl l lrmr'rrrrsly g[r()ll ,rlyrltd .'t 1!itt(,-.

ul tltt, |111lr1r11t r,1 trrmrrr,rttr.rn .l ri irtrthUr that tlrt' rrrtlr,r ol it;r.!, .liL'i not

.rllet'l thu ilivintl of ri:ils(rns silrar' !t \\,ds nrrt ,r l)rtrr..u lcnt,]n I f to( r.\\

f.tl.r,lhl'' , 'l l.,.tnli rt.rr t,r l.

It is .rlso ,1(|tr,!r'(rrllt\ llt,tt u|rr6 tht dtrn, luSitrtr ,,l tl s.,rt.r, t:r,, rrr, l'111r'1,.,

rvlrr' 11.1.1 l.',trtiriFat(\l in lht' tr-,rrrir'r Ilrr-i.u>: lr,rr.lrlril lrr'. r()rlpl,lirtl !\rllr

th,' lioar.l rrr t\.itlt lht, l'rtrr-rrrirrl', lirrtitr''s Crr,trltl rrsior rr,r s clrall,,'rr(irrr; llr,.

.tv\.1rti Lrl lhu tt,rrrlel tr-, tlrt,,,\PPlirilnt. llrc 1ru1p1111,..1 tt,rn)tnillro .rrt\i

lllr. rr'.tst,ns, justlllrrry.. it r|rrt- all raised [rr. tlrt, Protultn]l Lntit\'.,
(:(rllltllis\i(rn("t'S Iirr. ( r'n trnlrsi!)nr,rs lllrtrclot(' Lri)ls(tlIrtrrl thr.nrst.lr t..

ns lltl r-rr11pl1i1;tnt\, lrt()\rtLttrrr:, nntl yu,.ig13s tn lltt,it rrtltt !ily{r. r\.lllr ll l.

.ll',iltlt.it thu lrrlr's rrl n.llt,tt,tl jtrstir-r-.. llrt'llt'arr.l lurtlrur nt'tt,r llt,rt lrllr)r,

rrr,rl.tttl', lltr'rl,:r isirrrr tt,lt,rnti1alt.. (h,,1\()iut'i1ll Ilttt\ ! (,-,ltrrrrrssl,rrr, i:.
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rlirl rrot oflirr'lltc,\P[li.-n, an (]llportunrl\'(tr 11' 111'61.1 on lhr [('.tsrrn:, f(rt

lltl. tt,rrtrin.rtirlrr n'ltir lt a8,.ti,t was r(tnll'nrv lo llre same rttlts ol n.tittt',rl

lrs licc.

llr,, llotr rtl lrrrtltt r n'ishes to strttc that thc r'oulse taken [rv tlrq Irrocurtttg

l:rtltll'corrlravcnr.rl lhe l'ror,isions ol Section 8{ (1}arrd (2) erl thr' '\it

rllri. h ..n;oint,tl it lo invite tlre se< ontl [''est cvalurterl tri.lder ior

nr'rloliations itr lhe t'vcnl tlrat tt $'as not ahll' to rr-ach .1n) ,rtr(LrlllPllt

\1'rth tlrr su( 
' 
('srful btrldr'r hut not lo lr'rnrinatt' lhc t'ttlirl tt'ndcr lrll)rcsr

'irt, lr an ar:tirTr 1'r'()ulJ lravc lcrl t(l a \\'astL' uI ptll,tlir: ltttl,-]s lhr-ouqli .'

I rcslr hu t r,ntrrt l-t u rl ltr'('r's\.1ry lonr.ler pro1655.

llrr' l'rrx urinli l:ntitv rlctlicaletl o consrdr'r.t[rL' ntllrrurlI t.ll lilllt' ll']

ntt:urrrE thal it is.r Cr)nslitutir\tr.rl Cotrrnrissiolt $'lri,'lt ts marr,.l.rlt'rl [rY tlrt'

Plrrvr.irrrts ul \t't lirrrt l l .ttrrl ,l(t oi llrc 'l-t'achcrs Scrr'icc (otttrnis:lott trr

lr' t ' r ' i r . t r ' , r r r \ ' r r I il's rlt'r.isirrn. Tltr: l'ror-urin$ lintit-r .rlsl sul:rtrittr",'l tlr'rt rl

h.rs .1 111111, lrr rr[rsrr\,r' Natirrn.rl valur's ,rncl lhc prirrr-ipl1's ,11 l'11lrlt,

1'triir, ,t. t'\1.r.usr,r,l lry I'trryisiotrs rrl '\rtir-[' ll). 2(]l orrrl l1? trl llir'

C (-'nsll tu Irorr.

llrt' l'roturin;i I:ntrtv iurtlrer stalt'tl in lht, rr'ritten r('s[1ot1s(r r.lat,tl i'u

Ir'l.rtrar'1 . ](]li tlut it ir .r Ctrttstitu tiotra I Conrnrissirtn .rtrtl that in lr'rrrr.

,\rlitl,-'2-[() (2) ll') t,t tlrc Lnrrstrlu tir.)lr, tt r\ ,,,r1 511[rjecl to llrp (lirr\ lirrr'

.:ntl/ or r'()ntr()l r)l int' othcr ['oclY rrr.l thnt il rs or]lI ntli\\'t't.1[rl,' trr llr,

Lr\\ .ll',rl nril lo.l|l\'(rtllur [r('tS(ln 0t [x-,r,lt'

lir' [J,rartl itorlcvt't ros[]r'ctlull\' ltrrlr.ls tlrat llrr' latr't tlrat tlle J't'o!l,rinl:

I nlrtt i\ a C ()nstil utitrn.r l Lorttttusslrr11 rlclr's nol lrr('{ ltttil' tl tt0rr'

l'h\('tUrtrll tlrr, J'rrrvisrirlrs trl tlrr"- l'rrtrli. I'rt'cutt'tttt'nt .tntl [)t:lrrrs.tl .,\,. t

t
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(!t[)5) The ahovt -status d(res not ,ilso t'ntrtle tht' Procttring lntil\ ((1

lr;unp[, upon tlrr, rights o[ trther lt'gal ]rL'rsons sttr:h as the r\pplic.rnt.

llrl l'rrrcurinB L.ntity is therel'ort' t'ttjoine.l lo ;rc( larviullr'. it': st'rlur

rrot rv ittrsta ntli ng.

l'hc up5ftqrt o[ all tht, abole tintlrngs ts th!'relcrre that the l)torttt'lrrt

[:ntit\'s ttecisicrn p'ruvplrrlipg lo [L-rr]lrnat(' lhc Applic.rrrt's lPll(lcr 11'"t'

utrlart ful .rntl is lreretrt srrl .rsid('.

FINAL OI(DERS

ln lhe light of lhe abovc findings and in the cxcrcise of the Porvcti

conferrr-,tl upon il try the l'rovisions ol: Scclion 98 of lhe I'ultlii

t'rocrrrernt,nI .rnd Dispos.rl Act (200.5) tlrt'l!o.rrd trrakes lhc frrllowing

orrlers in lhis l(equcst for Ilevierv:-

I(r'quest for l{cvicrr filed try M/S Aon l(r:ttva Ittsurrncr tltokorr

l.inritt'd .rg.rinst lhe dt'cisit.ln of tlre 'feacltt'rs Stn ict'

c,nrntission in tltc nrallcr of l-e ntlt'r No I SC/l/as[l]14-2(ll i f.r

l'r'ovisiolr ol Nlc'dical llealthcarc Cr:l'er lrrd Group litc
lnsur.tnce (tnclutling, Last L.xpcrrst') Covt'r for All l't'aclrcrr in tlrc

l:nrplo-ynrt,nl of tSC anr.l tlrt'ir l)ependlnts is hr'rt'l'v allorvetl

rnd tht, I'rocuring linlill's dr'tision purpurting lo l(rnlitrilte lhu

s.rid tender .rs sel out in ils leller dalt'd tftt' .l;1nrr.rr1'. 1(ll5 i..

he'rcbt arrnu llt'd.

l_ Tlr,,, ll6ard tlirccts lhe l,rgrrrring Inlitr, 1tr conrplttt' lhr'

llror, rrrcnrerrl prr)crass nlld !'\e((ltL' a ctrtrtr.rct lv i th tlrt' A ;rpl ir-.tnt,

l\'t/s AON Kerrt'.r lnittt.rncr' [JrokL'ts t.inritt'cl in.rccortllncc rlitlr

Page lO4 of 386
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lhe rclevant provislons of the Public Procuretnent and Disposal

Act within Fourlcen (14) days from the date hereof'

3. In vierv of the nature of the ordere which this Board has madc

above rvhich will lead to the existence of n conhaclual

relalionship in future between lhe Applicant and lhe Procuring

[nlit1' lhe Board direcls that each party shall be'rr it's own cost5

of this Requcst for Revlcw.

l)aled at Nairobi on this 20'h day of February, 2015

C::W
-r>+--

CIIAIIIMAN

PPARIT

SECR[TAI{}

PPARB

lll
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I. BACKGROUND

The agriculture sector recovered significantly in 2023
supported by favourable rainfallthat led to increased
production. The favourable weather conditions were
witnessed in the better part of 2023, particularly the
October - December 2023 season that recorded
abwe average rainfallwhich continued into January
2024. Available data from the Kenya National Bureau
of Statistics (KNBS) shows that the agriculture
sector growth averaged 7.0 percent in the first three
quarters of 2023 compared to a contraction of -2.0
percent in the first three quaiers of 2022. Thus, the
sector recovered remarkably after a contraction
of -0.3 percent and -1.9 percent in 2O2l and 2022,
respectively, occasioned by the prolonged drought
conditions.t

The rebound of agriculture sector is important not
only with respect to the role it plays in enhancing
Kenya's food security but also in terms of implications
of agricultural commodity prices on the overall
inflation. lt is in this regard that the N4onetary Policy
Committee (MPC) ofthe Central Bank of Kenya (CBK)

initiated the su rvey of the agriculture sector with the
aim of gathering indicative information on current
and expected developments in prices and output of
select agricultural commodities to inlorm monetary
policy decisions. Understanding the trends in the
prices of basic agricultural commodities, output and
challenges is vital, given the significant weight of
food in the Consumer Price lndex (CPl) basket, and
the important role of agriculture in the economy.
Moreover, given the high reliance on rainJed farming,
farmers are increasingly vulnerable to drought and
unpredictable weather patterns due to climate
change. These have implications not only on food
security but also on price stability.

The focus areas of the survey include:
i. Prices of key agricultural food commodities and

expectations.
ii. Assessment of output and acreage of select food

items, and expectations.
iii. Access and use of farm inputs for agricultural

production.
iv. Factors affecting agricultural production,

marketing/sale of farm produce.
v. lndicative information on access to tredit

facilities and how farmers use the credit; and
vi. Suggestions on how to improve agricultural

production.

The current survey was conducted during the period

March l1 - 75,2024. The results show there was a
general decline in prices of key food items in March

relative to February 2024, particularly cereals and
processed foods. The general downward trend in
food prices is expected to continue in April 2024.
Additionally, there was notable relief to consumers
with respect to sugac whose prices have been
moderating following the re-opening of local sugar
factories from October 2023. However, the survey

established that retail prices of tomatoes and onions
remain elevated.

The key factors found to be exerting upward
pressure on inflation remained largely unchanged
from previous surveys. Transport and input costs
remained the most significant factors affecting price

of agricultural commodities, though there was a

decline in the share of respondents who reported
these factors as being significant. This could be

attributable to the moderation of transport costs
following four consecutive cycles of reduction in
pump prices by Energy and Petroleum Regulatory
Authority (EPRA), and the government's subsidised
fertiliser initiative. Favourable weather conditions
also continue to support a decrease in prices and an

increase in output. ln addition, the survey showed a

marked increase in the uptake of subsidised fertilizer
in March 2024, where almost 70 percent of sampled
farmers benefitted.

2, MEI IIODOLOGICAL FRAMEWORK

The March 2024 survey gathered information on
wholesale and retail prices of select food items,
expectations about changes in prices and output, and
factors that affect agricultural production. The survey
drew respondents from select wholesale and retail
markets, and farms in ma.jor towns. These included
Nairobi Metropolitan area, and neighbouring
counties including Kiambu, Kajiado and Machakos;

Naivasha, Gilgil, Nakuru, Narok, Bomet, Kericho
Kisumu, Mombasa, Kisii, Eldoret, Kitale, Nyandarua,
Nyahururu, Mwea, lsebania, Meru, Nyeri, lsiolo,
Oloitoktok, Namanga, Makueni and Molo.

The coverage and scope of the survey has continued
to expand over time. The data was collected using
face to face interviews with retailers, wholesalers
and farmers in select markets and farms. A total of
247 respondents were sampled of which farmers

accounted for 55 percent while retailers and
wholesalers accounted for 32 percent and l3 percent,

respectively (Figure la and lb).
,iiii-,r.i,r.rri.,o,:,,,,Rage,{Il9 of,385 l
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Figure 1(a): Response rate (Percent) Figure 1(b): Farm categorization (Percent)

m

Both quantitative and qualitative approaches were
employed to analyse the cross-sectional data while
findings were presented using tables andlor charts.
The Balance of Opinion (BOO) approach, which is

generally defined as the difference between the
proportion of respondents having expressed a
positive opinion and the proportion of respondents
having expressed a negative opinion divided by the
total number of respondents, was applied to convert

3. MAIN HIGHLIGHTS FROM THE SURVEY

r Srnall scale (Below 5 acresl

. Medium Scale (5 -12 acres)

. Large Scale (Above l2 ac.es)

qualitative responses into quantifiable values.

The survey sought respondents' views about their
inflation expectations, that is, whether they expect
inflation to increase, remain unchanged or decrease
in the next one month and three months ahead. The

BOO measure in this case is the difference between

the proportion of respondents who expect inflation
to increase and the proportion that expect inflation to
decline, divided by the total number of respondents.

This section highlights the key findings from the

L
. Rer.it r wholesald r Farnr

March 2024 Survey. Broadly, the following are the
key highlights:
i. Retail prices of most non-vegetable items were

generally lower in March 2024 relative to February
2024, but prices of key vegetable items such as
tomatoes and onions remained elevated.

ii. The decrease in prices of cereals and cereal
products was mainly supported by the bumper
harvest following favourable October-December
2023 rain season, with rainfall continuing into
January 2024.

iii. A larger proportion of respondents expect a
general downward trend in food prices and
overall consumer price in the next one month
as well as in the next three months. This view
has been influenced by the continued good
performance of agriculture following favourable
weather; reduction in pump prices even though
still elevated relative to the same period last
year; and the continued strengthening of the
Kenya shilling.

iv. Expectations about both acreage and output
of select crops in the next harvest remained
positive in March 2024. This is partly on account
of continued favourable weather conditions;
availability of affordable fertilizer; and fuel price

reduction which some farmers reported would
moderate the cost of running farm machinery,

equipment and transportation.
v. Weather conditions, transport and input costs

continue to impact both output and price of
key food items. However, the proportion of
respondents who reported transport and input
costs to be a significant factor in driving prlces

declined in the March 2024 survey. ln this regard,

a large share of respondents cited the continued
positive impact of pump price reduction by
EPRA and the government subsidised fertiliser
initiative.

vi. The proportion of respondents who reported to
have accessed the subsidized fertilizer increased

significantly in March 2024 relatlve to the
January 2024 survey. Most farmers rely on rain-
fed agriculture and the uptick in fertilizer intake
in March 2024 was a strategy to capitalise on the
March-May 2024 longtbin season.

vii. Banks, Savings and Credit Cooperative Societies
(SACCOs), friends/family and the Hustler Fund

continue to be main sources of credit for farmers.
The funds were used mainly to finance farm
implements, inputs (seeds, fertiliser, pesticides),

and labour.
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viii. Optimism about economic performance in
the next three months and one year ahead
was relatively higher in March 2024. Most
respondents attributed their optimism to the
recent appreciation of the Kenya shilling which
they expect would be sustained; expectations
that the subsidised fertiliser initiative would
continue and that the March-May 2024 long rain
season would be bvourable.

3.1 Prices of Key Agricultural
Com modities
The survey sought to establish indicative prices
of key agricultural commodities in March 2024.

Prices of loose maize grain, green grams, and beans
have been generally lower in the first quarter of
2024 compated to their respective levels in similar
quarters in 2022 and 2023. The prices of various rice
varieties have remained relatively stable in the first
quarter of 2024, supported by local rice harvest in
the period December 2}23-February 2024. ln March
2024, all rice varieties experienced slight price
declines, except Pishori rice whose price increased
slightly relative to February 2024. The prices of fresh
un-packeted cow milk and packeted milk have
remained stable over time, supported by favourable
weather condations, continued price offers in various
outlets, and Government interventions. The latter
specifically refers to the gazette notice published
on March L7, 2023, which allowed animal feed

Compared to the praces observed in the January and
February 2024 surveys, analysis of the March survey
data shows mixed outcomes. There were notable
declines in prices of the various types of maize flour,
reflecting the impact of continued supply of maize

to the market following favourable rainfall in 2023

that led to increased production of maize. However,

retail prices of tomatoes, potatoes and onions
remained elevated due to higher demand relative to
supply. The higher prices of green maize and peas in
March 2024 reflect the influence of seasonal factors
(Figure 2).

manufacturers to import 500,000 tonnes of dutyJree
yellow maize before August 6, 2023, which helped
to stabilize prices of animal feeds and resulted in
increased milk production.

The price of sugar has been declining gradually and
was lower in March 2024, compared to February
2024, with some outlets posting prices of about
.l(Sh 330 per 2kg packet (KSh 155 per kg). Sugar
prices have been moderating since October 2023

after local sugar companies resumed operations
following temporary closure in July 2023, to undergo
an nual maintenance. Expectations point to a decline
informed by the re-opening of local sugar factories
and the moderation in global sugar prices.
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Figure 2: Monthly Changes in Retail Prices of Select Food ltems (Percent)
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3,2 Expectations of Prices of Key Food
Items
On balance, the BOO points to an expected general
decline in prices of most food items in April 2024
(Flgure 3 and 4). This mainly reflects the continued
impact of favou rableweather, the recentappreciation
of the Kenya shilling in March 2024 compared to
Fefiuary 2024 and the substantial reduction in
pump prices in March 2024. With respect to cereals
and cereal products, some respondents noted that

harvests from Eastern regions of the country had

continued to boost supply of beans, maize grain, and
green grams. Price expectations with respect to rice

were not very different from what was observed in

February 2024 with both surveys pointing to a slight
increase in prices (Figure 3). Some respondents
were concerned about possible increase in import
costs due to supply chain disruptions arising from
the crisis in the Red Sea and the Suez Canal.
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Figure 3: Retail Price Expectations for Cereals and Related Products in the Next One
Month (Percent of Respondents)

Overall expectations about retail prices were, in
general, tilted towards a decline in the March 2024
su rvey, though not as drastic as in the February
2024 suNey (Flgure 4). The price of processed and
unprocessed milk is expected to remain stable,
supported by increased pasture resulting from
favourable rainfall. Price expectations for vegetable
items including kales/sukuma wiki, cabbages,
spinach, and traditional vegetables in the March
2024 survey were not significantly different from the
February 2024 survey. The weather conditions have
been favourable for growing of fresh vegetables.
Prices of potatoes and tomatbes were, however,
expected to increase in the next one month, though
at a suMued pace relative to the expected increase
in the February 2024 survey.

Onion prices remained elevated as observed
in both February and March 2024 surveys, and
respondents expected a further increase in April

2024. However, only 60 percent of respondents
expected an increase in onion prices in March survey
compared to 70 percent in the February 2024 survey.
The moderation in expected price increase during
the March 2024 survey was partly informed by an
expected increase in supply as the harvest ol onions
peaked in March 2024. However, the impact of the
harvest on prices was expected to be dampened by
the high demand for onions both locally and within
the East Africa Community (EAC) region, particularly
Tanzania, Uganda, and South Sudan. Traditionally,
Tanzania has been an important source of onions,
complementing local supply.

Expectations about prices of cooking oil and cooking
fat in l\4arch 2024 survey point to a marginal decline
in April 2024. This was informed by the observed
easing of international prices of edible oils following
recovery of global palm oil production and the
relatively stronger Kenya shilling in March 2024.
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Figure 4: Retail Price Expectations for Vegetables, Non-Vegetables and Animal
Products in April 2024 (Percent of Respondents)
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The survey also sought respondents' views on
expectations about price changes (inflation) of the
consumer goods regularly purchased by a typical
household. Viewed over a slightly longer horizon the
March 2024 survey showed a significant drop in the
proportion of respondents who expected inflation
to increase, when compared to the outcomes of the
November 2023 survey. The proportion expecting
inflation to increase one month ahead was 40
percent in March 2024 compared to 57 percent

. f.btu.ry2O2a suD.y

ralll t mlll p.odu.l.

in November 2023. Moreover, the proportion of
respondents who expected inflation to increase three
months ahead reduced by almost half to 34 percent

in March 2024, from 60 percent in November 2023
(Figure 5). This is not surprising given the significant
recent developments such as the appreciation of the
Kenya shilling relative to the US dollar, downward
adjustment of pump prices by EPRA, and the
outcome of the October-December 2023 short rain

season which had a positive impact on agricultural
production.

Figure 5: lnflation Expectations (Percent of Respondents)
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3.3 dactors affecting Retail and
Wholesale Prices
The survey also sought to establish the factors
affecting wholesale and retail prices of select food
items (Figure 6). Transport costs, input costs and
weather conditions were noted to be the key factors
impacting both retail and wholesale prices (Figure

March 2O24 survey

r ln the next THREE months

600 \
57

400h
34

17 -Annei). A key outcome ofthe Ma rch2024 survey
isthereduction in the proportion of respondents who
reported transport costs as a key factor contributing
to increases in prices. This could be attributed to
the sustained reductions in pump prices by EPRA

since December 2023, with a significant reduction

witnessed in March 2024,
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Figurr: 5: Factors Affecting Retail Prices (Percent of Respondents)
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3.4 Analysis of output
Thissection describestheoutcomesof theagriculture
survey in terms of changes in actual output and
acreage, and farmers' expectations regarding the
same. This information is useful in shedding light on
the direction of agricultural activity and is important
given thedirect and indirect impact of the agriculture
sector on overall economic performance, as well
as potential pressures on overall inflation mainly
through food inflation.

3.4.1 Output performance across food
crops
Sampled farmers observed that output and
acreage of most crops increased notably in the
March 2024, largely driven by the above average
rainfall that was experienced between October
2023 and January 2024, and the continued
availability of affordable inputs. There were,

lnput prices

however, a few crops whose output was
reported to have declined, notably beans, rice,
and cabbages. These crops are highly sensitive
to excessive rainfall.

3.4.2 Expectations about output and
acreage
With respect to farmers' expectations about
likely changes in output and acreage in the next
harvest, most farmers expected the acreage
under crop production to either increase or
remain unchanged. Similarly, majority of
farmers expected the supply of most food items
to increase or remain the same on account of
expected favourable weather cond itions (Fagure
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Figure 7: Output and Acreage Expectations - March 2024 survey (Percent of
Respondents)



Farmers indicated that crop acreage was heavily
influenced by several factors such as the expected
weather conditions, economic outlook, and the
expected rate of return from the specific crop.
Several farmers indicated that proper timing in
issuane of subsidized fertilizer and the quality
of fertilizer accessed were important factors that
support hcreased acreage.

3.5 Expectations about overall economic
performance
Respondents were asked to express theirviews about
how they expect the overall economy to perform
in the next one quarter and the next one year. A
notable finding was that optimism about economic
performance continues to improve. According to
the March 2024 survey, respondents who expected
economic performance to remain unchanged or
improve in the next three months increased to 60
percent from 46 percent in the Janu ary 2024 suvey.
Optimism improved substantially with respect to
expected economic performance in the next one
year where the share of respondents expecting
economic performance to improve increased

to 58 percent in the March 2024 survey from 35
percent in the January 2024 survey (Figure 8).

The improvement in optimism reflects the positive
impact of favourable weather conditions on actual
and expected performance of agriculture in 2024.

The favourable rainfall outcomes in 2023 and the
expected favourable March-May 2024 long rain
season underscored the optimism on agriculture
performance and overall economic activity.

Nevertheless, some respondents expressed their
reservations about the potential adverse impact
of recent developments on the economy. These
include heightened global geopolitical tensions
which could have negative spill over effects on the
Kenyan economy, as the shipping disruptions in
the Red Sea and Suez Canal may undermine supply
chains and lead to increased shipping costs. Other
respondents expressed fears about the uncertainty
surrounding global oil prices which have been
gradually increasing. Some farmers were also
concerned about the impact the value of the Kenya

shillingwould have on inflation and overalleconomic
performance ifthe recent appreciation ofthe Kenyan
shilling is not sustained.

Figure 8: Optimsm about economic performance (Percent)
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3.6 Factors affecting agricultural
production
For further information about the dynamics of the
performance of,the agriculture sector, the March
2024 survey asked respondents to indicate the
most critical factors that determine production. This
question was meant to gauge the relative role of
factors such as transport costs, weather conditions,
input prices and labour costs, among other. Analysis
of responses shows continued dominance of four

60!,b 5aq,6

factors, namely, transport costs, weather conditions,
input prices and labour costs (Figure 9).

A notable result is that the share of farmers citing
all the four factors asikey determinants of output
declined in March 2024 compared to January 2024.
For instance, the proportion indicating transport
costs to be a challenge reduced to 78 percent in
March 2024, from 85 percent in January 2024. This
reduction could reflect the relatively lower fuel

46
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January2O24 survey
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prices in March 2024 compared to January 2024.
The impact of weather conditions as an obstacle to
productlon also declined slightly in March 2024 to 53
percent from 56 percent implying that the weather
conditions in March 2024 were viewed as being
supponive of production, compared to the situation

in January 2024 which was chaccterized by El Nino
rains. Similarly, the impact of labour was moderate
in March 2024 largely reflecting the seasonal nature
of labour demand in the agriculture sector. Demand
for labour by farmers tends to be high during land
preparation, planting, weeding, and harvesting.
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Labourcosts

and carrying farm materials. Most farmers indicated
that use of fertilizer was necessary to boost
production, both during planting and as the crop
matured. Use of pesticides and herbicides was also
deemed important, since they ensure that crops are
protected from pests and diseases, thus preventing
output loss. Useoforganic manure is notascommon
as the other inputs (Flgure 10).

Labour
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3.7 Use of farm inputs in agricultural
productlon
The survey also sought to understand the type of
farm inpuE used and their relative importance in
production. Consistent with findings in previous
suNeys, inorganic fertilizerand pesticides/herbicides
arethetwo most used inputs. There isalsowidespread
use of labour as well as mechanical equipment -
particularly tractors - in land preparation, ploughing
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Figure 9: Factors Affecting Agricultural Production (Percent of Respondents)

Figure 1.0: Significance of farm inputs in agricultural production
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3.7.1 Challenges associated with access
to farm inputs
Farmers face several barriers in accessing farm
inputs, but the most severe is the high costs -
especially when it comes to fertilizer, seeds, and
pesticide. Other challenges include lack of finance
and the high cost of mechanization (Figure lr).

To alleviate the challenge of high cost o{ farm inputs,
the Government rolled out a programme to issue

subsidised fertilizer as well as subsidized tractors for
hire at the county level. The Government has also
initiated the Hustler Fund to help credit-constrained
households access credit on favourable terms, which
has enabled farmers access funds to purchase inputs.
Although a relatively new initiative, the Hustler Fund
enabled up to I0 percent of the sampled farmers to
get credit according to results of the November 2023

survey. This share has increased marginally in the
March 2024 survey.
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3.7.2 Aocess to government subsldized
fertillzer
The proportion of respondents who reported to
have accessed government subsidized fertilizer
increased substantially to 67 percent in March
2024, from 53 percent in January 2024 survey. The
lower percentage in January 2024 mostly reflected
seasonal patterns as there are minimal farming
activities in January. The proportion of respondents
who reported to have accessed the subsidized
fertilizer in March 2024 was noted to be close to that
recorded in September 2023 survey, which stood at
69 percent, as farmers prepared to take advantage
of the October-December 2023 rain season (Figure
L2l.

As in the previous surveys, the reasons given for
not being able to get the subsidised fertiliser were
similar in the March 2024 survey. These included
lack of information on availability of the subsidized
fertilizer, challenges around the logistics of access,

and demand outstripping supply. ln other instances,
priority was given to farmers who were members of
a farming group, making it difficult for those who did
not belong to any farming group to benefit from the
subsidised fertiliser. There were also instances where
farmers indicated they were notified through their
mobile phones to go to the nearest National Cereals

and Produce Board (NCPB) depot to get the fertiliser,
but they did not have the means to travel.

Figure 11: Challenges limiting access to Farm lnputs (Percent of Respondents)
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Figure 12: Access to Subsidized Fertilizer (Percent of Respondents)

July 2023 Survey September 2023
Survey

3.8 Factors affecting marketing/sale of
farm produce
With regard to factors that critically affect marketing/
sale of farm produce, sampled farmers expressed
similar concerns as in the previous surveys. They
cited price fluctuations from season to season,
price distortion by middlemen, and poor road
infrastructure as the main challenges. The price
fluctuations are common because most farmers tend
to harvest at the same time thereby flooding markets
with farm produce, which tends to drive prices down.
During periods of shortages occasioned by factors
such as drought or floods, prices tend to increase.
The problem of price fluctuations is particularly
severe for tomatoes, maize, beans, green grams,
cabbages, and carrots.

The problem of price distortion by brokers/
middlemen occurs on two fronts. First, the
middlemen exert significant influence on buyers
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who source for fresh produce directly from farmers.

Second, the middlemen provide barriers to entry
in the physical markets where farm produce is sold
by preventing individual farmers from selling their
produce directly to customers. Other challenges
cited included the long distance from markets, poor
road network, limited demand, and competition
from imports (Flgure 13),

However, these challenges affect contract farmers
less, since the terms and conditions governing the
engagement between the farmers and buyers are

agreed upon in advance. Additionally, the contract
farmers are spared the transport costs because the
produce is collected directly from the farm by the
buyers. This model still has its own challenges. A
sharp dip in prices due to post-harvest flooding of
the market can orchestrate huge loses to the farmer
because they bear the highest risk. This affects highly
weather sensitive crops such as cabbages, potatoes,

and tomatoes.
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3.9 Access to credit facilities in
agrlculture
There was an increase in loans uptake by farmers in
March 2024 relative to January 2024. This is expected
given the need for farmers to prepare their farms
for planting ahead of the March-May 2024 lon9
rains. Preparation activities include hiring tractors

2!96

or labourers to till the farm, purchasing inputs such

as seeds, fertiliser, farm implements, tools and

equlpment, including water generators. The main

sources of finance for farmers are banks, SACCOs,

and digital loans. The share of farmers who reported
to have used the Hustler fund increased in March

2024 (Flgure 14).
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ln terms of usage of funds, a Iarge share of loans was
used for buying inpuS, followed by labour payments.
This result was similar to the observations in the
November 2023 and January 2024 surveys (Fiture
l5). Farmers reported having experienced higher
costs of inputs in March 2024 relative to January

2024, possibly reflecting heightened demand in
March 2024 as farmers prepared to take advantage

of the March-May 2024 long rains season. The higher
costs in March 2024 may also have reflected the
lagged effects of Kenya shilling which depreciated
notably in the fourth quarter of 2023.

III
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Figu r,: 14: Proportion of Respondents who Borrowed to Finance Farming by Source

Figure :15: Purpose of agricultural loans (Percent of Respondents)
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With respect to barriers in accessing finance, several
factors were cited as shown in Figure 16, with high
interest rates recorded as the most prominent barrier.
However, many farmers were averse to acquiring any
form of credit due to fear of exposure to possible
auction upon default. ln addition, rain fed agriculture
was said to bevolatile for one to seek credit, as output
is often exposed to the vagaries of weather. Hence,
farmers who relied on rainfall as their main source of
water were reluctant to acquire loans due to fear of

crop failure. This share is quite substantialat about 75
percent in both the January and March 2024 surveys
(Annex Figure 18). For farmers who use irrigation,
their reluctance was premised on significant price

fluctuations which make their incomes unstable
even in periods of good harvest. Some farmers also
cited lack of collateral as a deterrent to seeking loans

especially in cases where farms were leased.

Figu re 16: Barriers to credit among farmers (Percent of Respondents)
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4. VIEI^JS ON HOW TO IMPROVE THE AGRICULIURE SECTOR

The Suney sought views from farmers on how
to improve agricultural production. These views
differed significantly depending on the region as
well as the type crop. However, there were cross
cutting suggestions. For instance, most farmers
emphasized the need forwater conservation through
construction of dams, water pans and boreholes;
reduction of farm input costs through measures such
as subsidies. The government has been providing
subsidised fertilizer and, in some instances, free
seeds to farmers to alleviate the cost burden borne
by farmers in accessing inputs. Another suggestion
was for the government to stabilize prices, for
instance, through NCPB purchasing maize at a price
that covers production costs.

To address the problem of fake seeds, some
farmers suggested that the government should
come up with strict measures to ensure individuals
do not capitalize on limited farmer information to

supply them with low quality or fake inputs. Other
farmers recommended enhanced mechanization
of agriculture through subsidizing farm equipment,
including hiring of tractors especially during land
preparation.

Moreover, there were suggestions that the
government should boost extension services by
supplying more agronomists to assist farmers with
relevant information in order to ensure farmers
follow appropriate farming procedures, such as

on optimal crop spacin& crop rotation and how to
minimise post-harvest loses.
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5. CONCLUSTON

This Agriculture Sector Survey report summarizes
findings from the March 2024 su rvey conducted from
March 11 - 15, 2024. The main objective of the survey
was to obtain indicative information on recent
trends and market expectations of prices and output
of key agricultural commodities for the purpose of
informing monetary policy.

As with previous surveys of the agriculture sector, the
survey focused on gathering information on prices
of key agricultural commodities in select retail and
wholesale markets, agricultural output and acreage
as well as output expectations from sampled farms.
The survey also sought information on factors
affecting agricultural production, marketing and sale
of farm produce; access to farm inputs and credit
facilities as well as proposals on how to improve
agricultural production.

The survey drew 247 respondents from wholesale
traders, retailers, and farmers in select regions
across the country (Nairobi Metropolitan area, and
neighbouring counties including Kiambu, Kaliado
and Machakos, Naivasha area, Gilgil Nakuru, Narok,
Bomet, Kericho Kisumu, Mombasa, Kisii, Eldoret,
Kitale, Nyandarua, Nyahururu, Mwea, Machakos,
lsebania, Meru, Nyeri, lsiolo, Oloitoktok, Namanga,
Makueni and Molo).

The key findings from the January 2024 survey were
as follows:
. There was a general decline in prices of key food

items in March compared to Februry 2024.
. Most respondents expect food prices to decline

in April 2024 and in the next three months.
. Majority of respondents expect inflation to either

remain unchanged or decline both in the next
one month and three months ahead.

. Weather conditions, transport and input costs
continue to impact both output and price of key
food items. However, the share of farmers citing
transport costs, weather conditions and input
costs as major challenges has moderated relative
to the survey in Ja ntaty 2024.

Approximately 70 percent of sampled farmers

reported to have benefitted from the subsidized
fertilizer, a key input in crop production.
Optimism about the expected performance ofthe
economy remains high both in the next quarter

and one year ahead. This is explained by several
factors including the recent appreciation of the
Kenya shilling against the US dollar; realized and

expected continued good performance of the
agriculture sector, and downward adjustment
in fuel prices by EPRA in mid December 2023,

January, February, and March, 2024.

Despite the encouraging outcomes on actual and
expected evolution of inflation and economic
per{ormance, farmers were concerned about
the sustainability of the recent appreciation of
the Kenya shilling; whether March-May 2024

long rains will be adequate; and high interest
rates which undermine financing agricultural
activities.
Suggestions to improve agricultural production
include the need to preserve water through
construction of dams and water pans; address
the high cost of inputs and create a mechanism
to stabilise prices of agricultural commodities
which are characterised by swings from time to
time.

Based on the findings of this survey, the key
recommendations marror those contained in
previous reports of the Agriculture Sector Survey:
i) Address the high fuel prices which have a direct

impact on both the cost of inputs and prices of
agricultural commodities.

ii) Continue to subsidise inputs and enhance
agricu ltural extension services.

iii) lntensify the supply of rain harvesting and
storage equipment as well as construction of
dams, boreholes, and water pans.

iv) Deepen access to affordable credit facilities.
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ANNEXES

Figure 17: Factors affecting wholesale prices (Percent of Respondents)
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Figure 18: Main water source for farming (Percent of Respondents)
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REPI'ELIC Of KE,IYA

CUTTURE AND LIVEST(rcK DEVELOPMET{T

RE RT ON THE FERTILIZER INPUT SUBSIDY
PROGRAMME

l. lntroduction

The Government through the Bottom-Up Economic

Transformation Agenda (BETA) committed to support farmers

with subsidized fertilizers and other inputs to increase

production and productivity.

During the financial year 2023/24, the government through

the Ministry of Agriculture and Livestock Development has

committed to avail 12.5 M x50kg bags of subsidized fertilizers

for various enterprises in the Country.

The National Fertilizer Subsidy Program is implemented

through the National Cereals and Produce Board and is in

charge of procurement and distribution through their Depots

spread throughout the country and selling centres closer to

farmers that have been identified with the support of the

respective Cou nty Crovernments.

Beneliciary farmers targeted are those' registered using the

Kenya lntegrated Agriculture lnformation Management System

(KlAMlS) where 5.930M farmers have registered.
1
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2. Progress

Fertilizer distribution has been done to 42 counties.

Fertilizer distribution during the October, November and

December (OND)

2,350.788x50Kgs

farmers.

for short rains season, was a total of

bags (117,539.4 MT) sold to 460,996

2.1 Distribution of the 2024 Long Rains Fertilizer
Programme

The Board initiated a procurement process of the required

fertilizers and in January 2024, the actual distribution of the

fertilizer started to counties that start early planting namely

Narok, Nyamira, Kisii and Bomet Counties

Between April 2023 and April 2024, the Board had

cumulatively distributed 5,349,829 bags of assorted fertilizers

which is a l75-percentage increment compared to the same

period previous year.

To date, 1,008,762 farmers have been served across 42

counties since the fertilizer digital programme started. The

status of the 2024 long rains fertilizer implementation is as

tabulated below;

2
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S No. Item tu at April
2023

tu at April2024

I Number of bags of
Fertilizer redeemed

1,943,O23 2,929,615

2 Number of farmers served 270,127 538,051

3 Disbursement Counties 28 42

4 Depot Stock balances
(50ke bags)

451,783 474.945

5 Number of farmers
registered

2.332M 5.93M

6 Value transacted (Kshs) 6.848 15.078

7 Total e-vouchers issued 2,246,1OO 19.587M

8 E-vouchers redeemed to
date

276.798 1.602M

Demand for planting fertilizer is subsiding and therefore the demand

has shifted to top dressing fertilizer. Distribution of the 2024 fertilizer

programme is expected to continue up to the end of )une 2024.

For the long-rains season 2024 ie March-April-May distribution

is going on and as of 2l't April2024: 2,929,615x 50 Kgs bags

(146,480.75 MT) of assorted fertilizers had been sold to

538,061 farmers (Annex l).

Redemptions per value chain March-April-May;

o Maize Planting 1,754,245 x50kg Bags,

o Maize Top Dressing 1,502,119 x 50kg Bags,

. Beans planting fertilizer 156,107 x 50kg bags

. Sunflower planting 1,278 x 50kg bags

. Coffee planting 24,339 x 50kg bags

3
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. Coffee Top Dressing 55,939 Bags,

. Sugarcane Top dressing 34,403 x 50kg bags

. Tea top dressing fertilizer 23,139 x 50kg bags

o Wheat 45,742 x 50kg bags

o Potato Planting 26,597 Bags,

o Potato Top Dressing 33,'172 Bags,

. SuSarcane Planting 36,535 Bags.

. Rice 45,583 bags,

. Vegetable 563 bags

2.2 Balance/Available fertilizer stocks

As at 2lst April 2024, available fertilizer stocks are 474,945 x
50kg bags in various depots.

Breakdown of available Stock:

4

KNTC CAN

ETG Kynomaizec

ETG Falcon Urea

Yara CAN,

ETG Falcon CAN

Yara Microp

KNTC NPK 17:17:t7

Yara Topdressing Microp

ETG Falcon NPK 23:23:0

Yara Miller Power Microp

220,205 bags

86,451 bags

80,158 bags

59,905 bag

45,901 bags

40,912 bags

40,391 bags

28,460 bags

27,tl?bags

20,261 bags

Fomi Kuzia Top dressing

Fomi Otesha Planting

ETG Falcon Sulphate of
Ammonium

Yara Sulfan

Triple Super Phosphate

KNTC Urea

KNITC NPK 23:23:0

Yara Amidas

18,357 bags

14,906 bags

11,990 bags

3,055 bags

2,662 bags

2,257 bags

698 bags

36 bags
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3. Challenges and action
l. Supply of substandard fertilizers

Fertilizer Kel green NPK 10:26:10 supplied by KEL

Chemicals Company were found to be substandard upon

sampling and analysis. The batch comprising of 69,070 x

50kg bags were affected and stock not yet issued out have

since been recalled. Farmers who have registered

complaint as at lgth April 2024 are 1,252 and 7,913 x

50kg bags have been replaced with equivalent initially

paid for.

2. Timely availability of fertilizers

There were delays on importation of requisite fertilizer

but to-date supplies are available. Last mile distribution

has been enhanced through arrangements with county

governments by opening points of sale closer to the

farmer.

Hon. Mithika finturi, EGH
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Annex l; Summary of Redemption per County

Rcdemplion pcl County

Rodcmplion pcr County (Con'l)

I tfiandl
lLrDk
llyar ,a
llyanctrJt
fy.rl
lsrnbun
lSfrf!
faa
farr
lrhmta

ilnn5
uarln

Vlhlgr
lw.it
G..ndT.xl

tllrrS
xBt1r'
ttu
n2L:
r2.0a

1621

r3rllt
zrv
atu

IET':
su6
a?6.n
!triu
,{J2:17

,3yJrJlg

3aa9
l4:!3t

7116

t*57
ttTtz

?6t
5176

911

7t,
5916

u9t
41131

u5,
ra@

5lm

t*Bt,o
5458laDO

56ata$
16Utm650

tl:tl7tro
4r52rlo

,4ttltm
Tlltsolo

102!6950

45t'r,1r
,6t![saat]

ua56736t0

Eatum
lo065aalo

7{t7tz7:}50.

6

,t!.t t

rtt t?ttro
,101ror

gu,l@r:r0
alGzlq,

,,tll.trrr
ulzl9at0

uflg,
/oaroloo
,u,lrll

29tur$ro
'AttaBrttt
I I I iltTarl
l'taam
uujrmo

rrfll,tSrlo
t7tL7!ttt
.l.lr-r1O
Eim
E"N)

I r,LrTtit
l6dAm

@'rcE@
!r. {II,

I tlt tiacal
2,,/}144n
ea70t7ca
t&tryrt

7t n I itTrao

7t

tat7,
1,1926

ta}r5
cu,,

llata
r:ttt2

!,
6tro
,;n

1$t
'z&lt
ttTa!
6!Cr
I}16

tdnn o
Bqrltl
Bunlolna
uutta
Fl8'|yo
Er Ju
gatrlla
I loma

X{l.ds
Ltarnara

9l$
t9oc
tLr t

201
92:A
ET'5
lt{tt
17t11
13179
ltur

Mlgur I
Murang'a

7tit.t
t6sll

20{oll
ltt),
i(xit?t
59rt

(i,
tt78

fitlt
n7u
Enl,I

t rtxlt
210t4
@16

:a!ta!t

tt:tot
al/t2
l5t)t

aTtTt
46,

z,lw
'4ralt
Ttadt

Il:'Z,O
9r180
aaljl

lflrrxlru
xIiI
lrnoy.g.
xtrI
lll}urfir,
&tuI
xwala
r.rktnr.
br'rrr
Madtakot
Matua6l

Page l3O of 386



e The Star, Kenyl 
-.... ...,,,.u-Q

o The Star, Kenya O
a,r..-d.W..,
FranklinMilhiftfflnluri ...

09:34 OES .

1lm O

O {l i3 ., 87olor

,+' -n"---Olb-

Detectives were Friday looking f
Agriculture Cabinet Secretary Mithika Liht fl
and his Principal Secretary Paul Ronoh for
arrest and prosecution.

This is after the Office of the Director of
Public Prosecution approved charges for the
two among others.

Officials said the two and five other senior
officials including those from the National
Cereals and Produce Board (NCPB) had
purportedly been summoned for processing.

"We are looking for them. They were
supposed to come here after being
summoned but we are now looking for them,"
said an official aware of the issue.
Read more: https ://bit. lyl3 UodVkz

DPP orders orrest of Agriculture
CS Mithikq Linturi, PS Poul Ronoh
over olleged foke fertilizer sogo
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REPUBLIC OF KENYA

IN THE SUPREME COURT OF KENYA AT NAIROBI

(coiri : Koome, CJ & P, Mu:ilu, DCI & VP, Ibrahim, Wanjala, Njoki, I'enaola &
Ouko, SCIJ)

PETITION NO.u (EooB) OF eozz

-BETWEEN-

HON. MIKEMBUVI SONKO APPELI.ANT

.AND-
THECLERK,

COIJNTYASSEMBLY OF NAIROBI CITY ..................ls't RESPONDENT

THE SPEAI(ER,

NAIROBI CITY COUNTTASSEMBLY. .END RBSPONDENT

THE NAIROBI CITY COLTNTT ASSEMBLY................3RD RF^SPONDENT

THE CLERI( OF THE SENAIE OF KENYA-................4rrr RESPONDENT

TIIE SPEAIGR OF TIIE SENATE OF KENYA.............5TH RESPONDENT

THESENATE OF KENYA... ...................6TH RESPONDENT

THE HON. AITORNET GENERAL...... ..7rH RESPONDENT

THE INDEPENDENT ELECTORAL

AND BOT NDARTES COMMrSSION...........................8rH RESPONDENT

THE ASST,'MPTION OF THE OFFICE OF THE COUNTT

GOVERNOR COMMITTEE NAIROBI

CITYCOUNTY ..................9rH RF^SPONDENT

HON. BENSON MUTURA, THEACTING C,OVERNOR,

NAIROBI CITY COUNTT lorn RESPONDENT

ANN KANANU MWENDA, THE DEPUTT GOVERNOR,

NNROBI CITYCOI,,NTY .UM RF^SPONDENT

OKIYAOKOITI OMTATAH... ...............12rH RESPONDENT

(Being an Appeal from the Judgment of the Court of Appeal (Nannbuye,
Okuengu & Laibuta, JJ.A.) inAuilAppeal No. E4zS of zozt atNoirobi

deliuered on 4th March, zoz2
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REASONS FORTTIE JUDGME
(Pursuant to Rule z9(z) of the Supreme Court Rules, zozo)

A.INTRODUCTION

[r] Impeachment or removal from public office in the context of the Constitution

of Kenya, 2o1o is about integrity in leadership. To understand the past is to

prepare for the future because lessons from human history are full of insights into

the nature of human experience and the culture of man. History does not have to

repeat itself, but it will, if we fail to learn from it.

[z] Based on the facts and circumstances of this case, there are lessons to be drawrt

from great leaders in the days ofold rvho quickly ascended to Ieadership u'ith such

promise ofexceptional success, only to disastrously fall into eternal disgrace. King

Saul, who was technically Israel's first King, has been described as a tragic figure.

Based on his reign of power, he has been given as a perfect example of how

leadership can destroy a person who, by his or her character, has not been prepared

for it. Though he was wealihy and charismatic, King Saul did not have integrity,

humility, and a servant's heart.

[S] The story of Solomon is another such powerful story that demonstrates that

even the wisest among us can lose their way as leaders; that leadership should

never be about the quest for wealth, unbridled fame and por,r'er. From these and

many other examples in history, it should be obvious that there exists a

relationship between leadership, accountability, and integrity.

[4] On rstr July, zozz, when the Court delivered its Judgment in this appeal, it
reiterated the terms of Chapter Six of the Constitution to the effect, it was not

enacted in vain or for cosmetic reasons; that the authority assigned to a State

officer is a public trust to be exercised in a manner that demonstrates respect for

the people; brings honour to the nation and dignity to the office; and promotes

public confidence in the integrity of the office. It vests in the State officer the

responsibility to serve the people, rather than the power to rule them. The standard

2
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for leadership is premised on the foundation that only those who, by their words

and deeds, have demonstrated commitment to tood governance, transparency and

accountability should be accorded the honour to lead and serve the people.

[S] The Constitution creates a distinctive category of members of society called

State of6cers, who are regarded and idolized as special pedigree of leaders in the

society; and to whom much is given, and therefore much is required and expected.

They include;

(a) President;

(b) Deputy President;

(c) Cabinet Secretary;

(d) Member of Parliament;

(e) Judges and Magistrates;

(f) Member of a commission to which Chapter Fifteen applies;

(h) Member of a county assembly, Governor or Deputy Governor of a county, or

other member of the executive committee of a county governmen!

(i) Attorney-General;

() Director of Public Prosecutions;

(k) Secretary to the Cabinet;

(l) Principal Secretary;

(m) Chief of the Kenya Defence Forces;

(n) Commander of a service of the Kenya Defence Forces;

(o) Director-General of the National Intelligence Service;

(p) Inspectorlceneral, and the Deputy Inspectors-General, of the National Police

Service. See Article z6o of the Constitution.

3
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[6] To emphasize the critical space occupied by State officers, the Constitution

makes special requirements for them to embody the spirit and values of the

Constitution. For instance, they must conduct themselves with integrity, whether

in public or official life, in private life, or in association with other persons. They

must behave in a manner that avoids conflict between personal interests and public

or official duties and, must never do anything that demeans the office. See Article

75 of the Constitution.

[7] On financial probity, the Constitution restricts what a State officer can receive

as a gift or donation. Similarly, a State officer cannot maintain a bank account

outside Kenya unless permitted by law; seek or accept a personal loan or benefit in

circumstances that are likely to compromise their integrity. Afull-time State officer

cannot participate in any other gainful employment, while an appointed State

officer cannot hold office in a political parry.

[8] Some of these restrictions on State officers follow them into retirement. For

instance, a retired State officer, who is receiving a pension from public funds,

cannot hold more than two concurrent remunerative positions in a company

onmed or controlled by the State; or in a State organ. See Articles 76 and.77.

[9] To demonstrate the seriousness with which these basic leadership restrictions

are to be taken, Article 75(z) ofthe Constitution provides that the contravention of

those terms by a State officer will attract disciplinary proceedings, including

dismissal or removal from office. Further, a person who has been dismissed or

otherwise removed from office *is disqualified from holding any other State

office'.

Iro] As a further commitment to ensuring integrity in leadership, the Constitution

also creates an Ethics and Anti- Corruption Commission to enforce the above

provisions. It commands the enactment of legislation on leadership and integrity,

the l,eadership and Integrity Act, 2c:.2, which was enacted for the effective

administration of Chapter Six of the Constitution. It obliges a State officer to

respect the values and principles of the Constitution. The Act establishes the

4
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General Leadership and Integrity Code, which is a code ofconduct applicable to all

State officers. In addition to the said Code, the Act requires each public entity to

prescribe a specific leadership and integrity code for the State officers in those

entities.

[u] Before assuming office, a State officer must, by Article 74, take and subscribe

the oath or affirmation of office, and swear or affirm before God, and the people,

to obey, preserve, protect and defend the Constitution and all other laws of the

Republic; and to 'frote ct o:nd uphold the souereignty, integrity and

dignity of the people of Kenya'. Specific to this case, the Assumption of the

Of6ce of Governor Act, 2or9 requires the Governor and the Deputy Governor to

commit in an oath or afErmation to diligently discharge the duties of the of6ce and

perform the functions in the said offices vr'ithout fear, favour, affection or ill-will.

The oaths to u'hich State officers subscribe are sacred and not mere formalities.

The words written in them bind the officers to be accountable to the people and to

uphold the Constitution.

[re] One is disqualified for election as member of Parliament or member of County

Assembly under Articles 99 and 193; respectively, if one is an undischarged

bankrupt; is subject to a sentence of imprisonment of at least six months, as at the

date of registration as a candidate, or at the date of election; or is found, in

accordance with any law, to have misused or abused a State office or public office

or in any way to have contravened Chapter Six.

[rS] The foregoing explanation, we believe, is a demonstration of painstaking

efforts by the framers to entrench in the supreme law integrity in leadership;

because citizens are entitled to expect that public officials, both elected and non-

elected, ought to behave according to the highest standards of ethical behaviour.

[r4] "Impeachment", "recall" and "removal" are therefore the Constitution's final

answer, a safety valve, to a State officer or a public servant who mistakes himself

for a monarch. As they say, power corrupts, and the framers of the Constitution

5
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being cognizant of this fact, built guardrails against autocratic exercise of power by

the leaders.

[r5] Ethics of resignation from or vacation of office is a rare trait in leadership in

our society. Leaders "would rather die" than take responsibility. This is in contrast

with, for example, the United Kingdom or Japan, where public resignation is

relatively common and where the political culture celebrates the ethical

independence of public servants. Resigning from ofEce or what is famously

referred to in this country as "stepping aside" is a critical ethical but personal

decision; an exhibition of personal courage. Yet, resignation or stepping aside,

where there are credible reasons for a public officer to take ministerial or personal

responsibility, remains one of the basic moral resources of integrity because it

buttresses responsibility and supports accountability.

[16] Although the Constitution uses t]e term "impeachment" to describe the

process of removal ofthe President and Deputy President under Articles 146 and

r5o, and the term'removed" or "removal" for a county Governor and other State

officers, we do not think the word 'impeachment" is a term of art. Whether one is

removed or impeached, the outcome is the same, though the process may not be

exactly the same. In this appeal, therefore, we shall use "removal" or "remove" or

"impeachment" or "impeach" interchangeably. The other constitutional remedy to

address misconduct in the public office is Article ro4 (r), which gives the electorate

the right to "recall", before the end of the term, their member of any of the two

Houses of Parliament.

[r7] The removal process ofa Governor is, therefore, part ofthe oversight mandate

of County Assembly and the Senate. The process is intended to serve as a reminder

to the holders of office of Governor that the immense power vested in that office is

to be exercised for the benefit ofthe people and is not a license for lawlessness.

[r8] It must, however, be stressed for avoidance of doubt, that the power of

impeachment, removal or recall is not one expected to be in constant or frequent

exercise. It is only in the face of credible evidence of extraordinary wrongdoing,

6
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that the conduct of a State officer will be investigated and even then, only upon

sufficient proof of the allegations that impeachment, removal or a recall would be

warranted.

[r9] Chapter Six, in our view, is the soul of the Constitution of Kenya. Without

integrity in leadership, the Constitution itself will be in utrnost peril. The people,

through the Constitution, have ordained integrity as a value and principle of

tovernan@, dedicating to it a whole chapter in the Constitution and, at the same

time, they have determined what Ievel of integrity is needed in leadership. A State

officer may be impeached or removed from office for, among other transgressions,

gross violation of the Constitution or of any other law; commission of a crime;

abuse of office; gross misconduct; and violation of the Constitution or any other

law.

[zo] It is perhaps out of this realization that the appellant's impeachment Motion

was founded; the need to enforce Chapter Six and Article ro of the Constitution.

More specifically, the Motion drew attention to the fact that;

"...\MHEREAS Chapter Six of the Constitution, the
Leadership and Integrity Act, 2012 and the Public Officer
Ethics Act provide for, primarily, the conduct of State and
Public Officers, and the accountable exercise of power and
responsibility assigrred to State and public officers;

AND WHEREAS Article ro as read together with Article 73

of the Constitution and Section B of the Leadership and
Integrity Act, 2012 provides for the respect of the rule of
law, good governance, accountability and transparency of
State Officers for decisions and actions as key guiding
principles of leadership; ..."

7
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B. BACKGROI,'ND

[zr] The appellant was elected the Governor of Nairobi City County during the

general election held on 8th August, 2017. A motion to remove him from office was

presented and moved before the 3'd respondent (the County Assembly) on z5th

November, 2o2o by Hon. Michael Okumu Ogada, the Member of the County

Assembly for Embakasi Ward. In the Motion, the Member alleged that the

appellant had grossly violated the Constitution and other laws, namely, the County

Governments AcL,2ot2, Public Procurement and Disposal Act, 2015 and the Public

Finance Management Act, 2012. Secondly, that the appellant had abused the office

of Governor by violating Article 75 ofthe Constitution as read with Sections rr and

r3 of the l,eadership and Integrity Act. Thirdly, it was alleged that the appellant

was guilty of gross misconduct for violating Article 73 of the Constitution by

engaging in conducts that do not bring honour to the nation and dignity to the

office. Finally, the Member was convinced that there were serious reasons to

believe that the appellant had committed various crimes under the Anti-

Corruption and Economic Crimes Act in light of the criminal charges he was facing

at the Anti-Corruption Court.

[zz] The Speaker ofthe County Assembly, being satisfied that the procedure for

initiating the removal of the appellant was proper, served the appellant with the

Motion and invited him to file a response and also to appear before the County

Assembly on 3d December, zozo when the Motion was scheduled for

consideration by the Assembly.

C. LITIGATION HISTORY AND PROCEEDINGS LEADING TO

R.EMOVAL

i) Before the Employrnent and Labour Relations Court

[23] The appellant first approached the Employment and labour Re]ations Court

in Petition No. BS of zozo; H.E. Governor Mike Mbuvi v. Ttre Nairobi

City County Assembly & 6 Others (ELRC No. 35 of zozo) to challenge the

8
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constitutionality and validity of the Motion. In the meantime, he applied for

conservatory orders to stop the County Assembly from considering the Motion.

Nzioki wa Makau, J. issued conservatory orders on Soth November, zozo in terms

of the application until the determination of the interlocutory application on 3"r

December, zozo.

ii) Bqfore the Countg Assembly

[e4] Despite this order, and for the reasons we shall return to, on the same date,

3d December, 2o2o the Motion was considered by the County Assembly and

supported by 88 Members of the County Assembly (MCAs) out of the total of rzz.

The two thirds threshold required by Standing Order 75(S) of the County Assembly

Standing Orders and Section gg(r) of the County Governments Act was thereby

attained. As a result, on 4th December,2o2o the Speaker of the County Assembly

informed the Speaker of the Senate of the resolution by the County Assembly to

remove the appellant.

iii) Before the Senate

[25] In tum, the Speaker of the Senate summoned the Senate which was on recess

for a special sitting to consider the Motion. Despite the Senate initially appointing

a Select Committee on 9th December,2o2o to investigate the proposed removal,

the said Select Committee recommended that the Motion be heard by the whole

Senate in plenary pursuant to Standing Order 75 ofthe Senate Standing Orders. A

special sitting ofthe Senate was, as a consequence, scheduled for two days, t6th and

rlh December, 2o2o. Before that date, on loth December, zozo, the Clerk ofthe

Senate sent an invitation to both the appellant and the County Assembly to appear

before the Senate on t6ih December, 2o2o. By that communication, they were also

directed to file necessary responses or documents by 15rh December, 2o2o.

[26] Apart from filing a response to the allegations against him, the appellant also

raised a preliminary objection to the effect that there was no evidence to support

the allegations as none was presented to the County Assembly; that contrary to

9
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Standing Order 6Xr) of the Nairobi City County Assembly Standing Orders, the

mover of the Motion had not affirmed by way of affidavit that the charges and

particulars therein \^,ere true within his knowledge; and that the MCAs r'r'ho

allegedly appended their signatures in support of the Motion had similarly failed

to depose on oath that they did so to confirm the correctness of the charges; that

the allegations before the County Assembly were also in court, and were therefore

sub-judtce; that there were conservatory orders issued in ELRC Petition No. 35

of zozo prohibiting the County Assembly and the Senate from proceeding with

any Motion for removal from office against the appellant; and that there was no

evidence of public participation prior to the removal hearing on 3'd December,

2020.

[27] Upon considering, in limtne, the arguments advanced with regard to the

preliminary objection, the Speaker of the Senate directed that the same be

subsumed and determined within the Motion.

[28] Thereafter, the Senate on tTth December, zozo, after a full debate and voting,

resolved to remove the appellant from office and issued a gazette notice to that

effect. On 2l't December, 2o2o, the Speaker of the County Assembly was sworn in

as the Acting Governor of Nairobi City County, as the county had for some time

been without a deputy Governor.

iu) Before the lligh Court

[29] Dissatisfied by his removal, the appellant filed ,tligh Court Petition No.

E4z5 of zozo, Hon. Mike Mbuui Sonko o. The Clerk County Assembly

o/Nairobi & 7 others while Okiya Okoiti Omtatah (the rztt' respondent) filed

Nairobi.tligh Court Petit{on lVo. Eot4 of zozt, Okiya Otntatah Okoiti
u. lVairobi CitA CountA Assetnbly & 5 Others, both of which were

subsequently consolidated.

[3o] Their grievances were that the Clerk and the Speaker ofthe County Assembly

violated Articles r, ro, 23, 25, 22, 47,48, 50, r59 and 258 and 259 of the
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Constitution, together with Section 14 of the County Governments Act as well as

Standing Order No. 67 of County Assembly Standing Orders by approving the

Motion which was not verified by evidence or sworn affidavits of the MCAs in

support of the same; that the County Assembly did not undertake public

participation as required by Articles ro(2xa), rr8(r) and 196 ofthe Constitution

and Sections 94, gS, too and ror of the County Governments Act, and as a result,

denied the residents of Nairobi County the opportunity to participate in the

appellant's removal as their Governor; that the appellant was not served with

sufficient particulars to enable him prepare a reasonable defence; that the County

Assembly considered and deliberated on the Motion whilst the conservatory orders

in ELRC Petition No. 35 of zozo were still in force; and that, on 3d December,

2o2o the appellant's counsel, Mr. Ondieki, was denied access into the County

Assembly Chambers during the hearing thereby denying the appellant the right to

representation and to be heard.

[3r] Further, the appellant complained that the requisite quorum had not been

met during the hearing and voting on Bd Decemb et, 2o2o as a total of 5Z MCAs

had travelled to Kwale County and therefore, could not have been physically

present during the hearing and voting; that the voting was marred with fraud and

illegalities as evinced by affidavits of the 57 MCAs, who maintained that they had

not voted in support of the Motion; that contrary to assertions by the Clerk of the

County Assembly, voting could not have been conducted both physically and

virtually as the Standing Orders did not allow virtual proceedings or even

electronic voting.

[32] Concerning the proceedings before the Senate, the appellant complained that

before accepting the impeachment resolution from the County Assembly, the

Senate ought to have evaluated the Assembly proceedings in order to satisfu itself

that the law was complied with; that the appellant's Preliminary Objection was

improperly dismissed; that the County Assembly was allowed to introduce new

evidence before the Senate at the eleventh hour; that the Senate served the
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appellant with voluminous evidence on the evening of r5th December, 2o2o yet he

was expected to defend himself the following day, thereby violating his right to fair

hearing; that the Senate was biased against him and had a pre-determined

outcome; that the Senate violated the Constitution and the lavr'by finding that he

was in breach of procurement procedures u'hen he was not an accounting officer

and passing a resolution to remove him based on evidence that did not link him

with the acts, omissions and commissions complained of; and that the appellant

rvas neither given the reasons for the impeachment nor a report ofthe outcome of

the proceedings by the Senate.

[33] Without a valid Motion, the lack of quorum in the County Assembly, there

being no specific charges and the Speaker of the Senate having failed to establish

whether the resolution by the County Assembly was in accordance with the law,

and the proceedings being subjudice, the appellant asked the High Court to find

that the entire proceedings and the process of his removal ra'ere a nullity and ofno

effect.

[3+] The Clerk of the County Assembly, Mr. Edward Ombwori Gichana, responded

to these averments insisting that the appellant had the option of attending the

proceedings physically, through his duly appointed advocate or virtually but opted

instead to take a vacation at the coast; that there was no evidence that the advocate

allegedly sent to the County Assembly by the appellant had instructions from him;

that the conservatory orders issued on 3oth November, zozo in ELRC 35 of 2o2o

had lapsed at t1:3o a.m. for want of extension at the time the Motion before the

Assembly was considered on 3.a December, 2o2o at 3:oo p.m.; that due to the

Covid-rg pandemic, the County Assembly had amended its Standing Orders on 2nd

June, zozo and introduced Order 231D to allow for virtual proceedings to

complement the usual physical proceedings; that some of the MCAs alleged to have

deposed that they did not take part in the hearing and voting, swore further

affidavits reneging their earlier positions; and that public participation was

conducted betvreen 3oth November, 2o2o and 3'd December, zoeo and
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questionnaires were manually distributed across the County through the County

Assembly ward offices. In any case, the Clerk argued, the removal proceedings of a

Governor lay squarely on the County Assembly and the Senate, and by dint of the

doctrine ofseparation ofpowers, the court lacked j urisdiction to entertain the suit.

[SS] The Clerk of the Senate, Speaker of the Senate and the Senate jointly in

response to these averments asserted that both the appellant and the County

Assembly were invited to appear before the Senate plenary on t6ft December,

2o2o; that the appellant was given ample time to respond to the documentation

and was accorded a fair hearing as reported in the Hansard; that there was public

participafion in the impeachment proceedings by virtue of the fact that the

proceedings were open to the public; that the appellant was allowed to canvass his

Preliminary Objection at length and a ruling was rendered; and that there r,'as

quorum and the voting was procedural. Accordingly, they maintained that the

Senate voted and accordingly resolved to remove the appellant from office within

the law.

[96] The lh and toth respondents similarly maintained that the impeachment

process fully complied with the Constitutional and statutory requirements. Whilst

the 8th respondent asserted that IEBC discharted its obligations in accordance lr'ith

the Constitution, the enabling statutes and regulations by issuing a Notice ofa By-

Election for Governor, Nairobi City County which was to be held on r8th February,

2021.

[gZ] In the end, the High Court, after evaluating these arguments, framed three

key issues as falling for its determination; whether the court had jurisdiction to

determine the petitions; whether the appellant was accorded fair administrative

action during the removal proceedings; and whether the appellant's impeachment

met the constitutional threshold. By a unanimous judgment delivered on 24th

June, zozt (Chitembue, Korir & Okuany, ./J.) found that the removal of the

appellairt fully complied with the constitutional and statutory requirements. The

court proceeded to dismiss the consolidated petitions for lack of merit, finding on
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the issue ofjurisdiction, that the doctrine of separation of powers did not inhibit

the courtt constitutional power to examine and interrogate the removal

proceedings before the County Assembly and the Senate, especially where a party

alleges that there was violation of the Constitution and the law.

[S8] On u,hether the appellant was accorded fair administrative action during the

proceedings, the court found that the right to fair administrative action applies in

bothjudicial/quasi-judicial or any administrative proceedings that affect the rights

ofan individual. In this case, the court was satisfied that the appellant was notified

of the charges against him through the Speaker's letter of z6th November zozo,

u,hich also brought to his attention the existence of the Motion detailing the

charges against him and a list of the MCAs who supported the Motion. These, in

the court's view, were instances confirming that the appellant was accorded

adequate opportunity to respond to charges against him.

[SS] On whether the impeachment of the appellant met the constitutional

threshold, the court expressed satisfaction that the charges were fully

substantiated. According to the court, the appellant merely denied, intimidating,

harassing, or molesting any member of the County Executive Committee but never

denied the allegation of high turnover of senior staff in his government. Likewise,

the appellant did not deny using abusive, embarrassing, inappropriate, and

unprintable language which undermined the office of Governor. It was further

satisfied that the Speaker of the Senate properly dealt with the Preliminary

Objection; that in voting on the impeachment Motion, the Senators made a

decision on all the issues touching on the proceedings before them, including the

lanfirlness ofthe impeachment; that no new evidence or charges were presented

before the Senate because what was contained in the Motion was the same

information that was presented before the County Assembly; that the late service

of voluminous documents did not impinge on the appellant's right to fair

administrative action and hearing as he had until rTtl December, zozo to defend

himself; that the Senate's Hansard report does not indicate that the Senators had
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previously met and reached a decision to impeach the appellant so as to justifu his

claim that the vote was predetermined; and that the Senate's Hansard report

contains the entire impeachment proceedings which include the reasons thereof.

u) BeforetheCourt ofAppeal

[+o] The appellant took his grievance to the Court of Appeal, seeking that the

decision of the High Court be overturned and the appeal be allowed; that the

resolution of the Nairobi City County Assembly dated 3'a December, zozo and

those of the Senate of rlh December, 2o2o be quashed; that an order be issued

declaring that the High Court had no power to extend or reduce timelines

contemplated by Article r8z(4) and (S) ofthe Constitution; and that the appellant

be ar.r'arded costs both in the High Court and in the Court of Appeal.

[4r] The combined effect of the 58 grounds of appeal was that:

a. The process adopted by the County Assembly and the Senate

leading to the remoual of the appellant f-rom the office of Gouernor

of Nairobi Citg County utasJlawed;

b. There was no public participation; and

c. The allegations brought against him were not substantiated or

substanh'ated to the required standard.

[42] For its consideration, the Court of Appeal identified the following issues:

whether the procedure adopted by the County Assembly in the remoual of the

appellant uas in accordance utith the Constitution, the County Gouernments Act,

and the Standing Orders of the Nairobi City CountA Assembly and of the Senate;

uhether there was quorum in the County Assembly to poss a resolution for the

impeachment of the appellant; whether there utas adequate public participatton

in the impeachment process; uhether there utas in force a court order giuen on

z5th Nouember, 2o2o in ELRC Petition No 35 of zozo barring debate on the

Notice of Mottbn for remoual fi'om office of the appellant; whether the

proceedings at the County Assembly and the Senate uere procedurally fair, or
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whether appellant's right to fair hearing was uiolated; uhether the charges

leueled against the appellant were substantiated to the required standard;

whether the 8th respondent (IEBC) complted with the releuant statutory

requirements in publishing Gazette Noh'ce No 4z/togt4 of zozo declaring its

tntention to hold a by-election for County Governor, Noirobi City County on the

t9tt' daA of February zozt; uhether the timelines set in Article t9z(Q and (il of
the Constitution for the conduct of a by-election for the office of County Gouernor

may be shortened or extended by order of the court; and asts.

[+S] By a judgment dated 4th March, zozz, the Court of Appeal dismissed the

appeal, being persuaded, like the High Court, that there was nothing to suggest

that the appellant was not accorded a fair hearing as there was evidence to the

contrary; that the appellant instead chose not to participate in the proceedings

before the County Assembly; that he had the right to legal representation, but failed

to formally instruct counsel; that he was informed of the charges and given the

opportunity to prepare his defence, adduce evidence and to rebut the charges; that

he was presented with the report or resolution of the County Assembly to enable

him prepare his response before the Senate; and that the hearing and

determination of the Motion for removal uas executed without delay.

[e+] Again, upholding the High Court, the Court of Appeal found no requirement

in law for the impeachment Motion to be verified by affidavit. It was satisfied that,

in accordance with Order 62(r) of the Nairobi City County Assembly Standing

Orders, all that is required in order to verifr the contents of the Motion were the

signatures of at least one-third of MCAs in support thereof.

[+S] The Court of Appeal thus came to the conclusion, on the question of the

requisite quorum in the County Assembly, that the trial court correctly found that

the appellant had failed to prove that the requisite statutory quorum for a

resolution to remove a Governor had not been met. The court also found as a fact

that the Ha nsand report, u,hich is the official record of the County Assembly
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showed that 90 MCAs (out of rzz, constituting more than z/3 of the membership)

voted on the Motion.

[+6] Upholding the High Court's finding that the appellant was not by any means

denied a fair hearing in the County Assembly, the Court of Appeal, in addition,

accepted that the removal process complied with the constitutional and statutory

requirements and standards for a fair hearing.

f+Zl The court, after confirming the centrality of public participation in the

impeachment process, found that there was proof that sufficient public

participation was carried out by both the County Assembly and the Senate; and

there was nothing to the contrary to warrant interference with the trial court's

finding.

[+8] The Court of Appeal was equally persuaded that the interlocutory orders

issued on 3oth November, 2o2o in ELRC Petition No. g5 of zozo barring

debate on the Motion for the appellant's impeachment had lapsed on 3d

December, 2o2o at rr:3o a.m while the impeachment Motion was moved and

considered at 3:OO p.m.

[+S] On the question whether the proceedings at the County Assembly and the

Senate were procedurally fair, the court found; that the appellant had 7 days

(between loth to 16th December, 2o2o - both days inclusive) to prepare a response.

Furthermore, the court noted, nothing prevented the appellant from cross-

examining members of the County Assembly on the contents of the impugned

evidence. As such, the Court of Appeal agreed with the trial court that the alleged

late service did not infringe on the appellant's right to fair administrative action

and hearing.

[5o] On whether any neu'evidence was introduced during the hearing before the

Senate, the court found that besides the evidence contained in the Motion for

removal moved by Hon. Ogada in the County Assembly, no other evidence was

relied on.
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[5r] Finally, once more agreeing with the High Court, the court found that the

charges were substantiated to the required standard; that the outcome of the

Motion was not pre-determined by the Senators nor was their voting influenced by

bias; that the Senate fully evaluated the proceedings before the County Assembly;

and that, in voting on the impeachment Motion, the Senators made a decision on

each of the issues presented to them.

ui) Before the Suprerne Court

[52] To challenge the Court of Appeal's decision, the appellant filed the instant

appeal specifically anchoring it on Rules 9 and 33 of the Supreme Court Rules,

zorz (which Rules, as a matter of fact have been repealed). The appeal seeks that;

i. The petition be allowed and the judgment of the Court of Appeal

deliuered on 4th March, 2022 be set aside.

ii. The resolution of the Senate passed on tlh December,2o2ofor the

remoual of the appellantfrom the ffice of the Gouernor be quashed

and/or declared unconstttutional null and uoid;

iti. Costs be awarded to the appellant.

[53] The appeal has been brought on z4 grounds, listed as [a] to [x] in the Petition

of Appeal but condensed in the appellant's written submissions and argued in

seven (7) clusters including the ground raised in the preliminary objection on this

Court's jurisdiction as follows:

i. whether the Court's jurisdiction was properly invoked;

ii. whether due process was followed by the County Assembly in the removal

of the appellant from the office of Governor;

iii. whether the appellant was accorded adequate time and facility to respond

to the charges against him both at the County Assembly and in the Senate;

iv. whether it was mandatory to verify the Motioh for removal by affidavits

or other statements on oath by MCAs u,ho allegedly supported the Motion;
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v. whether public participation was undertaken;

vi. whether the charges were substantiated to the prescribed standard

warranting removal ofthe appellant from the office; and

vii. whether the sovereignty of the people envisaged under Article r of the

Constitution was respected and protected in the removal process.

[S4] Save for the tzth respondent, (Okiya Okoiti Omtatah) the rest, or most of the

respondents have challenged the jurisdiction of the Court to entertain this appeal.

The County Assembly, for instance, filed a notice of preliminary objection dated

rzth July, 2c.22 to that effect and in which it contends that the Petition does not

raise any question involving the interpretation or application ofthe Constitution.

The 1't, 2nd, 1gth, 4th 5th 6th respondents are of a similar view.

[SS] The lh respondent (the Attorney General), has on his part filed grounds of

objection dated r2s July, 2022 to argue, like the parties in paragraph 54 above that

thejurisdiction ofthe Court has not been properly invoked; that the appellant has

not specified the jurisdiction ofthe Court under Article 163(4) under which he has

brought the appeal; that the grounds ofappeal do not challenge any specific finding

ofthe Court of Appeal in respect of which the petition is filed; and that the appeal

does not raise any issues involving the interpretation and application of the

Constitution.

[56] Before the appeal could be set down for hearing, the rd respondent filed a

Notice of Motion dated t6th June, eozz seeking to strike out the Notice of Appeal

for failure to file the main appeal within 3o days of the delivery of the judgment

appealed from. The 2nd and ros respondents followed suit and by a Notice of

Preliminary Objection dated r5ttr June, zozz applied for the striking out of the

appeal, for being filed out of time. The Court, upon considering these challenges

rendered its ruling of uth July, zozz dismissing the application and overruling the

preliminary objection at the same time, paving way for the hearing of the appeal.
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[57] At the commencement of the hearing, Mr. Nyamu, who was appearing

together with Dr. Khaminwa, made a two-pronged oral application: for

adjournment and for recusal of the President of the C,ourt, who was presiding.

These applications were opposed by the r"t, 2nd,3d,4th,5th, $th, lh ,$th and trth

respondents. Upon consideration, the Court issued an ex tempore ruling

dismissing both applications and subsequently giving detailed reasons for doing so

on 18th July, 2022.

[58] Regarding the notice of preliminary objection and the grounds of objection

alluded to in paragraphs 54 and 55 above, the Court directed that the whole

question ofjurisdiction ofthe Court be considered and determined in the appeal.

D. PARTIES' SUBMISSIONS

i. TheAppellant

[SS] The appellant submitted that he had complained that due process was not

followed both at the County Assembly and in the Senate during the proceedings for

his impeachment and yet the appellate court only considered the process at the

Senate and disregarded that at the County Assembly. The appellant also averred

that he was not accorded adequate time and facility to respond to the charges

against him in both the County Assembly and the Senate, a fact the appellate court

ignored; and that during the proceedings before the Senate, he was presented with

evidence against him on l5m December, zoeo at 6.00 pm when the hearing was

scheduled to commence the next day on r6th December zozo, availing him no

opportunity to prepare his response.

[6o] Furthermore, the appellant contended that there was no public participation

during his removal and that the charges against him were not published for the

public to react and indeed, no evidence of public participation was adduced before

court. This omission, according to the appellant, went against the holding in the

persuasive authority of the South Africa Constitutional Court in the case of

Doctors for Life International u. Speaker of the National Assemblg
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o'nd Others (CCTrz/oS) [zoo6)7,ACC rr; zoo6 (rz) BCLR $99 (899); zoo6 (6)

SA+16 (CC).

[6r] The appellant faulted the impugned judgment for failure to take into

consideration the fact that the County Assembly was allowed to introduce evidence

for the first time during the Senate proceedings, thereby denlng him the

opportunity to adequately respond to that evidence contrary to Articles 47 and 5o

of the Constitution; that the charges brought against him were not substantiated;

that the appellate court ought to have found that it was improper in law for the

Senate to entertain the impeachment proceedings in light ofthe evidence that there

were live criminal proceedings pending before the Anti-Corruption Court, thereby

breaching the sub-judice rule; that the learned Judges of appeal also erred in failing

to appreciate that the role ofthe Senate in the removal of a Governor from office is

quasi-judicial and not legislative, and as such they were bound by the provisions of

Article 47 of the Constitution as well as those of the Fair Administrative Action Act.

As a consequence, the appellant has urged the Court to allow the appeal, set aside

the judgment of the Court of Appeal and quash and declare as null and void the

resolution ofthe Senate passed on llh December, 2o2o to remove him from office.

ii, tzth Reqtondent's submissions

[62] The l2th respondent, Okiya Okoiti Omtata, who supported the appeal, did not

file any submissions but indicated during the hearing that he fully associated

himself with the appellant's submissions.

iii. Tfte Clerkof Nair.obiCitg CounfuAssernbly's (txt Re-spondent)

submissions

[6S] The Clerk to the County Assembly (r.t respondent) submitted on two issues.

First, that this Court lacked jurisdiction to determine this appeal for the reason

that it was filed pursuant to Rule 9 and 33 of the repealed Supreme Court Rules,

zorz which Rules do not vest jurisdiction in the Court; and that it did not specify

at all any constitutional provision, leave alone Article 163(4) ofthe Constitution or
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which limb of that Article it was anchored. For these infractions by the appellant,

the r$ respondent sought to persuade us to strike out the appeal by app$ng the

ratio dqtdendi in Samuel Kannau Mo.charia & another o. Kenga

Comtnerciol Bank Lilnited & z others, SC Application No. z of zou; [zorz]
eKLR; Suleim an Mtoannlole Warr,.akah & z others u. Muannlole
Tchappu Mbua:na & 4 others, SC Petition No. rz of 2or8; [2018] eKLR,

Dc,niel l(imcni Njihia u. Francis Muangi I(imani & Another, SC

Application No.3 of zor4; [zor5] eKLR; Peter Oduor Ngoge u. Francis Ole

Kaparo & S Others, SC Petition No. z of zozr; fzorz) eKLR and Mo'rtha
Wangari Karua D. Indeltendent Electoral o,nd Bound.aries

Commission & S others, SC Petition No. 3 of zorg; [zor9] eKLR.

[64] Secondly, the t"t respondent has contended that the appeal did not raise any

issues involving the interpretation or application of the Constitution and that the

appellant has not faulted the Court of Appeal on the basis of the manner it

interpreted or applied any provision of the Constitution. Further, it has posited

that, this being a second appeal, where only points of law are to be entertained, the

appeal is incompetent for pleading mainly factual issues.

[6S] In conclusion, the ts respondent has urged us to uphold the judgment ofthe

High Court that the impeachment proceedings were legal, procedural and

constitutional, undertaken in strict compliance with the provisions of Article r8r

of the Constitution as read with Section 33 ofthe County Governments Act and the

Standing Orders of both the County Assembly and the Senate.

iu. The Speaker, jVairobi CitA Couzrty Assernblg (znd o,nd toth

r*p ond.ent's ) su bmissions

[66] The Speaker, Nairobi City County Assembly and Hon. Benson Mutura, the

then Acting Governor of Nairobi City County Assembly (znd and toth respondent's,

respectively), fully associated themselves with the submissions by. the r.t
respondent, but added that, not only was the removal process carried out in

accordance with the law but also that it was above the requisite bar. They explained
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that the notice of impeachment was lodged with the Clerk of the County Assembly

on 25th November, zozo. The Clerk upon being satisfied that the Motion itself was

in compliance with Seaion g3 of the County Governments Act, allowed the Mover

to table it; that the Motion was debated, voted and passed in the Assembly, after

which the Clerk accordingly informed the Speaker ofthe Senate; and that at least

two-thirds of all the MCAs had resolved to remove the appellant from office in

terms of Article r8t(r).

[62] On public participation, the two respondents submitted that Section z ofthe

County Governments Act enjoins every state entity at national or county levels to

conduct public participation before adopting, passing or signing into law any policy

because all State officers derive their authority from the people. Further, that

Article 196(r) ofthe Constitution, as well as Sections 87, 9r and rr5 ofthe County

Governments Act contemplate reasonable participation by the public. Specifically,

in response to the appellant's complaint, the respondents argued that public

participation was invoked by a notice of impeachment ofthe appellant being issued

to residents of Nairobi City County and a comprehensive report dated 3rd

December, zozo prepared to confirm the participation of the people' In addition

to these efforts, the Clerk published a notice of the impending impeachment

Motion in the Daily Nation jVe wspaper of zlh November, zozo, calling on the

residents of the county to deliver their representations to the Assembly either

physically or by post. Furthermore, the County Assembly also posted on its

u,ebsite, the impeachment Motion giving public notice of the Assembly's intention

to remove the appellant from office. Over and above these undertakings, the

proceedings before the County Assembly were conducted in public.

[68] These respondents have also posited that the proceedings in the Senate were

procedurally fair; the appellant was served u'ith a notice to appear to which was

annexed the Motion as well as the resolution of the County Assembly. The

appellant was equally given sufficient opportunity to prepare before appearing to

present his defence according to Article 5o ofthe Constitution.
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[69] Finally, the respondents have contended that the charges against the

appellant for gross misconduct were substantiated to the required standard; and

that, as observed in Mcrtin Ny aga Wannbora & g others u. Speaker of the
Senate & 6 others, Nyeri Civil Appeal No. zt of zor4; [zot4] eIOR, whether a

matter amounts to gross misconduct or not will depend on the peculiar facts and

the circumstances of each case. In this instance, it was their opinion that

allegations of using abusive, embarrassing, inappropriate and unprintable

language, publishing abusive and unbecoming words on the social media platforms

were all proved. With that proof, the inescapable conclusion, according to the

respondents, was that the appellant had undermined and demeaned the office of

Governor.

u. Countg Assemblu's (3"d respond.ent) submissions

[Zo] The three issues isolated by the County Assembly (3.d respondent) for our

determination were whether the Court has been properly moved by invoking the

correct constitutional or statutory provisions that clothes it with jurisdiction;

whether the appeal raises any question(s) involving the interpretation or

application of the Constitution within the meaning of Article r63(+Xa) of the

Constitution and Sections 3 and 15 ofthe Supreme Court Act; and whether, based

on the first two questions, the Court had the necessary jurisdiction to entertain the

appeal.

[7r] In the opinion of the County Assembly, the appeal as drawn appears to have

been inviting the Court to assume jurisdiction by elimination contrary to the

settled jurisprudence in Suleiman Mwannlole Worrakah & z others u.

Muc.mlole Tchappu Mbr;-l,ana & 4 others [supra] and Daniel l(imani
Njihia u. Frcncis Muangi l(imani & Another [supra], among others. In

addition, the County Assembly argued that the Court has consistently and

resolutely stated in numerous decisions that it can only be moved by invocation of

the correct provisions, either limb (a) or (b) of Article 163(4) ofthe Constitution.

Moreover, Rules 9 and r3 ofthe Supreme Court Rules, 2012 (repealed), which the
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appellant relied on, do not clothe the Court with jurisdiction. C,onsequently, to

them, the appeal was incompetent and subject only to one fate, dismissal.

IZzl On the second question, the County Assembly has contended that since the

appellate jurisdiction ofthe Court can only be invoked in two instances cited in the

previous paragraph, namely upon certification, which was not sought by the

appellant or as of right, it would appear, by elimination that the appellant's

intention must have been to bring the appeal as of right. Ifthat be the case, it was

incumbent upon the appellant to fault the Court of Appeal's decision on the basis

of its interpretation or application ofthe Constitution. That has not been done.

[73] With these conclusions, the County Assembly has prayed for the declaration

that the Court lacksjurisdiction to entertain the appeal and to dismiss it with costs.

ui. The Clerk ofthe Senate, Speaker ofSenate & the Senate (4th,

Sth & 6th respondents

[74] These three respondents have submitted that the allegations of bias and

breach ofprinciples ofnatural justice were made u'ithout providing any particulars

or evidence in support; that the Speaker properly directed himself on the hearing

of the Preliminary Objection alongside the impeachment proceedings; and

similarly, the Speaker correctly applied the lau'in the same ruling rejecting an

attempt by the County Assembly to introduce new evidence at the hearing.

[ZS] The respondents refuted the appellant's claim that he was denied an

opportunity to file supplementary documents; that the decision was taken in

compliance with the rules ofprocedure in the Fifth Schedule to the Senate Standing

Orders, which set out the process and timelines for filing and exchange of

documents. It was further submitted that the Senate gave the appellant seven (7)

days from roth December, 2o2o to t6th December, 2o2o to file the requisite

documents in response to the charges. The Senate had the requisite quorum of

fifteen (r5) members to mnduct the removal proceedings and that it was the
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appellant's burden to prove that it did not meet the quorum envisaged in the

Constitution and the law.

lZ6l ln conclusion, they have pleaded that we bear in mind that its decision to

confirm the impeachment ofthe appellant was strictly carried out in accordance

with Article rBr of the Constitution; that it was a merit-based decision anchored on

the principle of separation ofponers; that the process was the exclusive reserve of

the County Assembly and the Senate and therefore, the Court should be slou'to

engage in revien'of the merits of the decision because the powers to impeach lies,

not with the courts, but the two Iegislative bodies, with the Court's role being

confined only to the interrogation of the question whether due procedure was

follou'ed in the impeachment process, as was decided in Commissionfor the

hnplernenta.tion of The Constitution u. No,tional Assetnbly of KenAa &
2 others [zor3] eIOR, I(insella u. Jaekle, 475 A. 2D 243,258 (Conn. t984),

and Republic u. Regristrcr of Societies & 5 Others ex parte Kengatta &
6 Other.s, Misc. Civil Appl.747 of. zoo6; [zoo7] eKLR.

[77] In the result, the County Assembly has pleaded for a determination upholding

the decision of Court ofAppeal that the removal of the appellant from office was

procedural and the appeal lacks merit.

ull. Attorney General's (/h respondent) submissions

[78] The Attorney General fully associated with the submissions by the r"t and 3d
respondents, only reiterating that a party preferring an appeal to this Court from

the Court of Appeal must speciry the constitutional provisions under which they

seek to move this Court and that the appeal had failed on this requirement.

[79] But even if this Court were to find that its jurisdiction has been properly

invoked, he maintained the view that the Court lacked the ability to determine the

appeal as framed because being a second appeal, only matters of law fall for its

consideration and determination. That the Court cannot sit as a court of second

appeal to re-evaluate the evidence and reach a different finding on evidence from
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those of the High Court and Court of Appeal; the grounds of appeal as structured

are generally on points facts and not of law; and do not concern application or

interpretation ofthe Constitution. Furthermore, that the appellant's interest in this

appeal was merely to re-argue his petition as filed in the High Court in total

disregard of the constitutional restrictions to this Court's jurisdiction, the

Attorney-General summits in conclusion.

viii. IEBC's (&th Respondent) submissions

[So] IEBC endorsed the submissions by the 1st, 3rd 21d lh respondents and only

answered the question whether it r.r'as justified in law to issue Gazette Notice No.

z3zlro9r4 of zozo in which the notice ofthe By-Election for Governor, Nairobi

City County Government was published. IEBC relied on the determination of this

question by the Court of Appeal to the effect that there was no fault and further,

that the notice in question had been overtaken by events following the order issued

by the High Court in Constitutional Petition No. F.125 of 2o2o, where parties

by consent suspended the gazette notice. This finding, it maintained, remained

unchallenged in this appeal.

[8r] In its oral highlights before the Court, IEBC drew our attention to the

timelines for the conduct of the general elections and the need for us to consider

giving a near date for our decision in this appeal as the process of printing ofballot

papers for the position ofGovernor ofthe County of Mombasa (where the appellant

has expressed the interest to contest) may be affected.

The Jud.grnent of the Court uithout Reosons of t5th Julg, zozz

[82] We reiterate, that upon considering all the arguments, this Court dismissed

the appeal in ajudgment delivered on r5th July, zozz where it held that:

i) The Court lacks jurisdiction to determine the appeal;

ii) The proceedings to remove the appellant from office of Governor were

conducted in accordance with the Constitution and the law;
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iii) The appellant was accorded adequate time and facility to respond to the

charges against him both at the County Assembly and in the Senate;

iv) The form of verification envisaged in the context of an impeachment

Motion is a signed copy of the Motion by the mover and verified by the

signatures of at least a third of the Members of the County Assembly in

support ofthe Motion and not an affidavit or any other form ofdeposition;

v) There u,as sufficient public participation;

vi) The County Assembly, the Senate and the two superior courts below were

convinced that the charges were proved to the standard required in such

circumstances. No error for their analysis and conclusion has been

presented; and

vii) The people exercised their sovereign power through their democratically

elected representatives to uphold and defend Chapter Six of the

Constitution.

[83] Pursuant to Rule z8(z) of the Supreme Court Rules 2o2o, we nora'give

hereunder the reasons for these conclusions.

E. ANALYSIS AND DETERMINATION

[84] There were four counts of impeachable charges brought against the appellant

as follows;

l.

ii.

iii.

iv.

Gross violation of the Constitution and law,

abuse of office,

gross misconduct, and

committing crimes under national law.

[85] Having carefully re-evaluated the arguments in this appeal, the pleadings and

the unanimous decisions of the two superior courts below, we answer each ofthe

seven framed issues and set out in Paragraph 53 sequentially as follows;

28
Petition No. 1l (8008) of2022

Page 159 of 386



I whether the Court's jurisdiction roas properly inaoked.

[86] In Nyarangi "I.A.'s time-honoured words in the Ourners of the Motor
Vessel "Lillians' u. Caltex Oil Kenga Lfinited [rg8g] KLR r, which were

themselves originally penned by the United States of America Supreme Court in

1915 in the case of McDonald u. Mabee, 243 U.S. 9o,9r (1915); without

jurisdiction, a court has no power and must down tools in respect of the matter

under review.

[82] The County Assembly and the Attorney-General have objected to the

jurisdiction ofthe Court to entertain the appeal on the grounds that the Court was

improperly moved by invocation of the nnong constitutional and/or statutory

provisions that do not clothe it with jurisdiction; and that the issues in the appeal

did not involve any question of interpretation or application of the Constitution

within the meaning of Article t6S(+Xa) of the Constitution and Sections 3 and 15

of the Supreme Court Act. Further, they have contended that this being a second

appeal, the Court was constrained to confine itselfto matters of law, yet the appeal

was replete with questions of fact. These objections were supported by the t"t, znd,

4th, Sth, 6th and roth respondents.

[88] It is elementary knowledge on account ofa legion of decisions of this Court

that appeals from the Court of Appeal lie to this Court pursuant to Articles 163 (4)

(a) or 163 (4) @) of the Constitution as a matter of right or upon certification that

a matter of general public importance (GPI) is involved; and that an appeal shall

not lie to this Court, unless brought within the compass of either of the two

jurisdictional limbs.

[89] We can confirm from the onset that the Petition of Appeal dated r$ April,

2022 but filed on 2oth May, 2022 is expressed to be brought pursuant to two

repealed Rules, g and 33 ofthe Supreme Court Rules, zorz, which essentially dealt

with contents ofa petition and institution of appeals. Rules 9 and 33 of the zozo

Rules, on the other hand relate to "Sealing of Court documents" and "Application

for certification", respectively. All these provisions clearly cannot be the basis for
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invoking the Court's jurisdiction. As far as appeals from the Court of Appeal are

concerned, a party moving this Court must bear in mind the limits of its
jurisdiction and must decide, either to seek a certification as a matter of general

public importance under Article t6S (+Xb) of the Constitution or come as a matter

of right under Article 163 (4Xa) thereof. Even when a party invokes the latter, it is

upon that party to identifu and specify how the appeal concerns interpretation and

application of the Constitution.

[go] It can never be the role of the Court to wander around in the maze of

pleadings and averments to ascertain by way of elimination which of the two limbs

of Article 16g(+) a party intends to rely on. The Court has consistently discouraged

this kind of impetuous presentation of pleadings before it. For example, in

Suleiman Muannlole Warrakah & z others u. Muannlole Tchappu

Mbtoc:nlr & 4 others, [supra], the Court restated the frontiers of its appellate

jurisdiction and emphasized that an appeal to it shall not lie, unless mnvincingly

preferred \^dthin the confines of either of the two jurisdictional limbs of Article

t6B(4) of the Constitution. The Court said;

*[53] In this appeo'l, uhat Couttsel for the petitioners is
oslcing us to do is to assume jurisdiction by uay of
eliminc.tion, This Court is being called upon to hold that,
because certffication urcs not sought bg the intending
appellant, then it rnust folloro that the said o,ppellant, is

inuokdng the Court's jurisdicfion as of right, under Article
1@ (O @) of the Constitution, euentoithout demonstr'ating

that, such right obtains in thefirst place. This r.oe canutot do,

as it toould. rnake a rnockerg of our past pronouncentents on

the ntatter..."

[9r] To this clear articulation, we can only add that, given the strict limit of

jurisdiction of the Supreme Court under Article 163(4) of the Constitution, it is

paramount for any party moving it for any relief under that Article to identifu

30

Page l5{ of386
Petition No. I I (E008) of 2022



which one of the two limbs, (a) or (b) is being invoked. These prerequisites were

recapifulated in Nasra lbrahfin fbren u. Independent Electoral

Bound.aries & z others, SC Petition No. 19 of zorS; [zor8] eKLR, as follows:

'[4g]... parties seeking to appeal to the Supretne Court hanse

a dutg to outrightlg state the particular iurisdiction of the

Court that theg inuoke. Jurisdiction is thus so fundannentol
thc,t it should not be le$ to conjecture. The court, and other
panties in a rnatter, should not be le.fi agonizing und.er uhat
appellate jurisdiction atno,tter isfiled. Consequentlg, ute are

suryrrised by the appellant's approach to this Court andfault
her for not hauing outrightlg disclosed under uhich
appellatejurisdiction she rnoued this Court. She left this

fundannental indicator far late in the day during her

submissions uhen she mentions that this Court has
jurisdiction to hear this appeal under Article t63(4)@) of the

Constitution,,.

[92] The justification behind the requirement of specifying the limb of Article

163(+) should be obvious, but one ofthem is that the applicable considerations and

principles for each of the limbs are different. In an adversarial system like ours,

rules of pleading also serve to ensure that parties define succinctly the issues for

determination so as not to take the rest of the parties by surprise. On the other

hand, courts adjudicate upon the specific matters in dispute, which the parties

themselves have raised by their pleadings.

[93] There has been sufficient guidance ftom the Court on the need to specifu the

jurisdiction being invoked and we hoped that the infractions identified in this

appeal would not be encountered ever in this Court. We were wrong. What is

constant, however, so far as the Court is concerned, is that each failure to align an

appeal to those guidelines, will meet the ultimate fate suffered by the appellants in

Suleimcn Muamlole Wanraka,h & z others [supra], Nasra lbrahim
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Ibren u. Independent Electoral Boundaries & z others [supra] and

Daniel l(irnani Njihia u. Francis Mtoo:ngi Kitnani & another [supra], in

a long line of others.

[g+] We will not stop there. Counsel intending to represent parties before the

Court must recognize that, like any appearance before any apex Court in the world,

practice of law before this Court as Kenya's court oflast resort must truly represent

and reflect strict standards of professional responsibility. As an officer ofthe court

upon whose shoulders rest, in part, the responsibility for the administration of
justice, counsel must, before bringing an action to the Court, identifu the

elementary legal foundation and ascertain as a minimum, whether the Court has

jurisdiction, because as a general proposition, the relief available to a party

depends not only on the pleadings but more significantly on the jurisdiction. That

is why, as a matter of practice, the pleadings must always carry, at the very top,

reference to the relevant provisions of the Constitution, the law and rules relied

upon and speciff at the end, the relief claimed. In addition, it cannot be stressed

enough that, counsel is expected, indeed, required to be fully abreast with the

jurisprudence of the Court.

[95] In an apex Court, there is no room for indolent and lackadaisical approach to

preparation and presentation of cases. We expect nothing but precision, diligence

and above all, professionalism. It is for these reasons that the Court has repeatedly

cautioned in several decisions such as Herrnanus Phillipus Steyn u.

Giouanni Gnecchi-Ruscone, SC Applic. No, 4 of zorz; [eor3] eKLR, Daniel
I(imoni Njihia u. .Francis Mua:ngi Kimo,ni & Another [supra], Suleiman
Muamlole Warrakah & z others o. Musannlole Tchappu Mbuana & 4
others [supra], and National Rainboro Coalition Kenya (NARC Kenga)
u. Independent ElectoroI & Boundaries Commission; Tharaka Nithi
Countg Assembly & g others (Interested Partg), SC Petition r of zozr;

[zozz] KESC 6 (KLR) (Civ) (tZ February 2022), against sloppiness in the

invocation of the Court's jurisdiction.
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[g6] In any case, the appellant has failed to demonstrate as directed by the Court

in Lanot.r,nce Nduttu & 6o00 orther:s u. Renga Breueries Ltd & another,

SC Petition No. 3 of zorz; lzorz) eKLR, how the appeal involved application or

interpretation of the Constitution and the manner in which the Court of Appeal

erred in determining those very questions. We can do no better now than we did

in PauI Mungai Kilnorni & zo others (on behalf of themselues o;nd all
members of Korogocho Otoners Welf,are Association) u. Attonreg-

General & z others, SC Petition No.45 ofzorS; [eozo] eKLR, but to re-state

the jurisprudence around Article r6g(+Xa) of the C.onstitution with these words:

"[62] We canttot ooer-etnphasize the specialized nafrirle of
Article t6g(4)@)'s Appellate jurisiliction o/this Coutt, That
jurisdiction is notjust another leuel of appeal. Thus, euen if
the original suit in the High Cout't ot lotoer Court inrsoked

specific constitutrlon al provisions, thct fact alone is not
enough for orrre to inuoke and sustcin an appeal before this

Court. A party hors to steer his appeal in the direction of
constitutional interTtretation o:nd application. He/she

should directlg point to the specific instances uhere the

Court of Appeal erred in its interpretation and applicarton

of the Constitutiort".

It explained further that;

'The jurisdiction is discretionary in nattrrre at the ins tancc oJ

the Court. It does not guaranttee a blanket route to a:ppeo'l. A
partg has to categoricallg state to the sati'sfactory of the

Court o;nd. usith precision those aspects/issues o1fhis tno.ttel"

rohich in his opinionfallsfor detertnination on appeal in the

Supreme Coutt as of right. ft is not enough for one to

generally plead that his case inoolues issues oSlnConstitution

interpretation and applicotiort.'
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[9/ We find, for t]rese reasons, that the preliminary objection meets the threshold

in Mukisa Bis cuit Maruqfacturing Co. Ltd rs. West End Distributors ltd
(1969) EA 696 and sustain it.

[98] That conclusion would, in strict application of Ourners of the Motor
Vessel ol;illia ns' o. Caltex Oil KerrLga Lilnited [supra], have been sufficient

to dispose of this appeal in its entirety, and the Court would have to down tools.

However, in view of the public interest and nature of the dispute, the broad

interests ofthe parties, the need for due guidance to thejudicial process and to the

courts below; for the sake of posterity and development ofjurisprudence and in

terms of the Court's decisions in, among other cases, Jasbir Singh Rai & 3
Others v. Tarlochan Singh Rai and 4 Others, SC Petition No 4 of zorz;

[zor3] eKLR, Re The Speaker of the Senate & Another u. Attorneg-

General & Four Others, SC Advisory Opinion No. z of zor3; [zot3] eKLR

(paragraph 156), HassanAliJoho &Another u. Suleiman ScidShahbo'l &
Ttuso athers, SC Petition No. ro of zor3; [eor4] eKLR, (paragraph 5z),Anami
Siluerse .Lisamula u, Independent Electoral & Bound.aries

Commission & g others, SC Petition No. 9 of zor4; lzor4l eKLR and

Letnanken Arann,o,t u. Hanun Meitannei l*rnpaka & z others, SC Petition

No. 5 of aor4; [zor4] eIOR, we are of the considered view that the right course is

for us to determine all the pertinent questions raised in the appeal. It is not the

first time we are doing this as should be evident in the number of times it has been

done in the above decisions.

[SS] By the very nature of its position in the hierarchy of courts, the Supreme

Court has a constitutional obligation to developjurisprudence and guide the courts

below it on matters of general public interest, as well as on those involving the

interpretation and application of the Constitution. This duty cannot be curtailed

by a decision of any court, just the way Justices of this Court cannot be rendered

superfluous, or their work made perfunctory and mechanical. The function of the

Court in resolving questions of interpretation and application ofthe Constitution
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is to remove any doubts and ambiguities in the law; mitigating hardships and

correcting wrongs and not avoiding them. This was succinctly expressed in the

following passage in the concurrent decision of Mutunga, CJ & President of the

Court, in Re The Speaker of the Senate & Another u. Attorneg-General
& Four Others [Supra] (paragraph 156):

qEach tnatter thaf comes [up] before the Court tnust be

seized upoln os an opportunitg to prouide high-gielding
interpretiue guidance on the Constitution,. and this must be

done in a rnantner that aduolnces its pu4roses, giues effect to
its intents, and illuminates its contents....[Consfitution-
makingl d.oes not end uith its prornulgation; it continues
urith its interpretation. ft is the dutg of the Court to
illurninate legal penutnbras that Constitution s borne out of
long-dranon cotnpromises, such cs ours , tend to crea:te."

The following passage drawn from the Court's judgment in Jasbir Singh Rai &
3 Others u. Tarlochan Singh Rai Es tate of & 4 Others, [supra] is equally

instructive;

uThe irnrnediate pragrnatic purpose o.f such an ortentation
of the judicial process is to ensure predictability, certaintg,
uniforrnity and stabilitg in the application of lano. Such
institutionclization of the plag of the lau giues scope for
regularitg in the gooernance of conunercial and. contro.ctual
transactions in particular, though the sanne scheme marlcs

clso other spherres of socicl o:nd econornic
retations....,.ooing fonoan d it toill be oood practice for this
Court to take etsetzl orttro tu a tnc.ttel. affords it to
oronounce on the interoretation of a constitutional issue
that i.s an oued either -srrh-sfrr nrtuelu or taioentia.llu bu the
pgj|ties before it.u [our emphasis]
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See also Dauid Ndii & others u. AttomeA General & others [zozr] eI(LR

(BBI Case) per NjokiNdungu, SCJ.

[roo] It must be emphasized, however, that the generally accepted position and

rvidely applied ratrb expressed in the wise words of Nyarangi, JA in the Oroners

of Motor Vessel "Lillian S" u. Caltex Oil (Kenga) Ztd [supra] that

"jurisdiction is everything", and that a Court Iacking jurisdiction "must down its

tools", holds good and retains validity. AII we have expressed here is that, as far as

this Court, the final court, is concerned, in appropriate cases; we repeat, in

appropriate cases and only this final court, u'ill rise to the occasion and not down

tools, to resolve disputes that relate to its constitutional mandate. Even where it
declines jurisdiction to entertain any particular questions, the Court may wish to

achieve quality jurisprudence and also to resolve specific issues raised in the

particular matter, in order to draw the whole dispute to a meaningful conclusion

and to settle the law. It is not in all situations.

[ror] This approach is, therefore, not a departure from Ihe Ouners of the
Motor Vessel ulillians" u. Caltex Oil Kenya Limited [supra] but an

extended horizon to cater for the [new] Supreme Court, with its specialized and

wider jurisdiction than would have been contemplated at the time the decision in
4I-illian Sr, was made.

[roe] In l*rnanken Arannat u. Holun Meitannei Letnpaka & z others

[supra], the Court justified this route by explaining that;

u[tot] We utould tn.o,ke it clear in the instant case that, it is a
re-cnonsihilinr lrz.s ted in the fetne urt to interDret the^Srrn

Consti tution ?tt th finalihr: d this retnit entails that thi.s

Court deterznines ot tlrrlttfr,, telu those situations in urhich it
tt ^ -^^^r-. ^^..^-t^-^ -^ -.- a^?^re it lc:r

tr.here
cotm I

theseharte o direct hpo o on the internretation antd.

aoolication of the Constitution. Besid.es, as the Supretne
Court carries the ouerall responsibilifu [The Constitution of
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Keaga, zoto, Article t6S0)l for prouiding guid.ance on

rnatters of lanu: for the Stateb judicial branrch, it fol .s that
its irrri.sdiction is ant en .l one enablino it in all
situation-s in u:hich it ha^s dul tnoued- to settle the Ia usIt

for the ouidg:nce ofother Courts.

[to6] Quite clearly, theforegoing prouisions qffirrn that the

Supretne Court, as the guardian of the Constitution , and the

final arbiter on constitufional dispute-situations, has been

enffusted. uith the tno:ndate to ensure the effectiueness ofthe
binding constitution al norrn.

[to7] TIne Suprerne Court's qryrecio.l jurisdiction tnerits
exlrress recognition. The Constitution's paradigrn of
d.ernocratic gouernanrce entrusts to this Court the charge of
assuring sanctitg to its declared. principles, Tlne Court's
mandate in resoect of such orincioles co,nnot. bu its inherent
chorrrctel - hc defin in restrictiue terrns. Thus, such

guestions as cotne up in the course of dispute settletnent
(which, itse[! is a constitutional phenotnenon), especiallu

se intrirrs
intoortino the oblioation to interoret or a;oolu the

Constitution - o;nd consequentlA, issues falling squarelg

rnithin the Suprerne Court's rnandate under Article
t6g(4)Q)@), as utell as rerithin the juridical tnandate of the
Court os prescribed in Article 2S9G)@) of the Constiltrtion,
c'nd in Section SG) of the Suprerne Court Act, 2ot7 (Act No. 7
of zott)
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[ttt] From the principles thus stoted it is cfear to us that this

Court ought to tnainto:in constant interest in the scherne o,nd

the quality of jurisprttdenee that it propounds ouer time,

euen uhere it is cotl.sfrained to decline the iurisdiction to
deal uith anu oarticulan ouestions. Whateuer ootion it
tokes- houteuer- this Court oh t ahoaIts to rnderta.ke a

tnethodical analu.sis of anr.u issues it is seirnd of- a:nd ouoht

rana the uhole I

conclusion. beo:rino directions o,nd finoi orders. in the broad
intere-st-s of both the nalrties and of dre ouidanr.ce to the

iudicial cess anrd to the Courts helorlo.' [our emphasis]

[ro3] But above all, we are fortified in our decision to consider the remaining six

grounds in this appeal by the fact that, whether we down tools at this stage or go

to the end, the inevitable result is that the decision of the Court ofAppeal stands

upheld. For these reasons, there are exceptional circumstances and proper

justification not to down tools but to consider and determine the main grounds

before the Court.

[ro4] In view of the position we have adopted in the foregoing paragraphs, we

emphasize that, not all the six grounds involve the interpretation or application of

the Constitution or are matters of general public importance, the two permanent

and defined coordinates of the Court's jurisdiction in respect of appeals arising

from the decisions of the Court of Appeal. Matters of fact that touch on evidence

without any constitutional underpinning are not open for this Court's review on

appeal. See Paul Ki:nani & zo others (on behalf of thernselues and all
tnetnbets of Korogocho Otoners Welfare Association) u. AttomeA-

Genera,l & z others [supra] and Mitu-Bell Welfare Society u. Kenga

Airports Authoritg & z others; Initiatiue for Sttategic Litigation in

\f'rica (,{micus Curiae) [zozr] KESC Ba (KIR).

In the latter decision, the Court stressed that;
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olt is to be recalled that the o:ppellants herein, hod alreadg

been euicted. from their settletnents, in an operation theg

crlntend. u)as not only illegal, but lr.hich uiolated their right
to housing and dignitg. This Court has no jurisdiction to

reuisit thefactuolfindings of either the High Court or Court

of Appeal on this issue. We haue already ansnoered the four
critical guestions in exercise of our jurisdiction under

A*icle t6g (0 @) oftheConstiltrtion... Wernaghouerl,ernot
delue into the factualfinding s of the T?ial Court and Court of
Appeal...

Challenges offindings or conclusions on mctters offact bg

the trr'al Court of cotnpetent jurisdiction qft.er receiuing,
testing and eualuo,tion of euidence does not bring up an

appealuithinthe olm'bit of Article t6!(4)(a)"

[roS] Of the twenty-four (24) grounds of appeal alluded to in paragraph 53,

twenty (zo) urge us to find that the learned Judges of the Court of Appeal "erred

in law and fact" in arriving at the impugned judgment. All these grounds, though

framed partly as matters of law, are not constitutional or matters of law but of fact,

as we intend to demonstrate shortly.

[ro6] The duty to re-evaluate evidence is the function of a first appellate court as

enunciated in the celebrated case of Selle u. Associate d. Motor Boat

Cornpang Ltd. [1968] EA r23. A first appellate court should accord deference to

the trial Judge's conclusions of fact and only interfere with those conclusions if it
appears to it, either that the trial Judge has failed to take into account any relevant

facts or circumstances or based the conclusions on no evidence at all, or

misapprehended the evidence, or acted on wrong principles in reaching the

mnclusions. (See also Nkub e u. Ngannuro h9831 KLR, 4o3-4r5, AT 4o3).

[rofl Jurisdiaion, we repeat, reveres judicial hierarchy so that "tfte chain of
Courts in the constifutio nal set-up, running up to the Court of Appeal,
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haoe the professional cornpetence, and proper sqfety designs, to

resolue all ma'fters turzring on the technical cornplexitg oJ the lano" or

we may add, matters of fact; "and onlg candinal issues o1f lo;w or of
jurisprudential mornenq uill deserue thefurther input of the Suplem.e

Cottrt".

See Peter Oduor Ngoge u. Francis OleKaparo&Sothers [supra].

We shall bear in mind these qualifications of the Court's jurisdiction as we consider

each ofthe remaining six grounds.

ii. Whether due process uasfolloued bg the Countg Assemblg

in the remoual of the appellant ftotn ofice oJ Gouernor

[ro8] The complaint under this ground is directed at the proceedings before the

County Assembly, while a similar complaint is raised in the third (iii) Sround

jointly against the Senate and County Assembly. Here, it is the appellant's

contention that, due process was not observed in the proceedings before the

County Assembly; that there n'as no proper Motion for his removal before the

County Assembly; that he was not properly served with the Motion; that he was

denied legal representation and the right to be heard rvhen his counsel, Mr. Evans

Ondieki, was denied access to the County Assembly Chamber; that the County

Assembly lacked the quorum to transact the debate and vote on the impeachment

Motion; and that there was no requisite quorum to pass a resolution to impeach

him.

[ro9] We start with the observation that the removal proceedings for a county

Governor are textually committed by the Constitution to the legislative branch of

government, that is, the County Assembly and the Senate. The constitutional

mandate and the process to impeach a Governor commences in the County

Assembly and terminates in the Senate. The County Assembly and Senate are the

only organs involved because of their special roles in devolved governments. The

Senate, according to Article 96 of the Constitution specifically *represents the
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counties, and serves to protect the interests of the counties and their
governments". The Assembly, on the other hand, is the legislative arm in the

county governments. The respective roles of the two institutions are important

because, one of the objects of devolution is to 'promote' democratic and

accountable exercise ofpower. To achieve this, the Governor and all officials in the

county governments are subject to oversight and scrutiny by both the County

Assembly and the Senate.

[r1o] The Constitution commits to both institutions the exclusive power to remove

the Governor subject only to procedural requirements set out in the County

Governments Act and the respective Standing Orders of the County Assemblies

and the Senate: and proofofthe charges. From this, it seems fair to state that both

institutions through their Standing Orders are at libe4y to determine the

procedures for receipt and consideration of evidence necessary to satisfy the duty

to conduct an impeachment hearing.

[ur] It has been emphasized in accordance with the principle of separation of
powers that in considering applications to review decisions of the other branches

of Government, scourts should striue to achieue a balaince betueen their
role as guardia ns of the Constitution and. of the rule of lano, including
an obligation to iespect what Parliannent is corrctitu tionally required
to fulfill". In other words, where the Constitution requires Parliament to

determine a matter in the first place as part of its constitutional mandate,

Parliament will have the discretion and power to regulate its own affairs and the

courts will be slow to interfere with the exercise of that discretion. See the decision

ofthe Constitutional Court of South Africa in Doctors for Life International
u. Speaker ofthe National Assetnblg and others [supra], which has widely

been approved by the courts in this country.

[rrz] Likewise, in Justus l(ariuki Mate & oinother u. Martin Ngaga
Wambora & another, SC Pbtition No. 3z of zor4; lzotTl eKLR this Court

signaled that it would be reluctant to question parliamentary procedures as Iong

4t
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as they did not breach the Constitution; and that the mandate of the courts is

restricted by the doctrine of separation of powers to deciding on matters of

individual rights and fundamental freedoms and not to enquire into how the

County Assembly and Senate perform duties in which they alone have discretion

or to review the merit of the decision by the County Assembly and Senate to

impeach a Governor.

[rr3] In that sense, and in the exercise of these wide political powers, both the

County Assembly and the Senate cannot act outside the confines of the

Constitution and the law. For to do so would invariably invite the court's

intervention. To borrow the example given by the United States Supreme Court in

Nixon u. United.States, 506 U.S. zz4GggB);

*[i]f the Seno:te utere to act in a rnanvter seriously
threatening the integritg o.fits results , conuicting, so.A, uporr

a coin-toss, or upon a sutturl,o;rA detertnination that an
ofificer ofthe United States uas sfinplg a "bad gug",.. judiciol
interference might well be appropriated. In such

circurnstantces, the Senate's o.ction night be so far begond.

the scope ofits constitutional authoritg, and. the consequent

irnlnct on the Republic so grea,t, os to rneit a judicial
response d.eqtite the prudential cottcertts that uould
or dinarily c ourts el silence ".

Courts are thus permitted to intervene where matters of constitutional violations

arlse.

[u4] To t]re question whether due process was followed in the removal of the

appellant, the audi alteram partem rule requires that those who are likely to be

directly affected by the outcome of a decision should be given prior notification of

the action proposed to be taken, of the time and place of any hearing that is to be

conducted, and of the charge or case they will be called upon to meet. They must

be given an opportunity to be heard, to call witnesses, to be represented by counsel,
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to be availed adequate time and facilities to prepare, and if the accusations are

proved, to be given the reasons for the decision. Of course, beyond here, they are

also entitled to challenge the decision, if against them, before a higher tribunal or

court.

[rr5] Article 47 of the Constitution enshrines the right of every person to fair

administrative action. The manner of actualization of those rights have been

enacted in the Fair Administrative Action Act, zor5.

[u6] In the process of removal of a munty Governor, the right to fair

administrative action under Article 47 and the right to fair hearing under Article

5o of the Constitution all accrue to the Governor before a decision to remove him

or her from office is reached. An unfair removal is one which goes against the

principles of natural justice; which implies that no adequate notice was given; that

there was bias and where the hearing was not fair. Though a political process,

impeachment is sanctioned by the Constitution and the law and is not a platform

to settle political scores. Bearing in mind that the removal architecture in the

Constitution, the law and the Standing Orders are designed to achieve

accountability, political governance and personal responsibility and are not aimed

necessarily to find criminal responsibility.

[u7] The question to which we now must turn, after laying down these principles,

is whether the appellant's constitutional right to due process was compromised.

We do this without the Court constituting itself into any of the two constitutional

organs in whose hands the power to remove the appellant is reposed. Article r8r of

the Constitution is the starting point. It provides that:

"787. Rernoual of a countg gouelrn.or

1. A countA gooernor tnay be remoued.from ofice on any of
thefollouing grounds

a. gross uiola tion ofthis Constitution ot anty other law;
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b. uhere there aLre serious reasons for belieoing that

the countg gouerrrror hors comrnitted a crbne under

national or international lano;

c. abuse of ofice ot gross tnisconduct; or

d. phgsical or tnento'l incapacitg to perfortn the

functions of offce of countg goDetnor.

z. Parliannent shall enact legislation prouiding for the

procedure of retnoual ofa county governor on any of the

grounds rnentioned. in clause (r).'

[n8] In accordance with Article r8r(z) aforesaid, Parliament enacted the County

Governments Act. Section 33 thereof provides the following procedure, from the

County Assembly to the Senate, for the removal of a county Governor:

ogg. Retnoval of a gouernor

(t) A mernber of the countA assembly mag by notice to the

speaker', supported bg at least a third of all the nternbers,

mooe a motionfor the rernoual of the gouernor under Article
787 of the Constitution.

(z) Ifa tnotion under subsection (t) is supported by at least

ttt:o-thirds of all the rnetnbers of the countg assernbly-

(a) the speaker of thecountg assernblg shallitlforrnthe
Speaker of the Senate of that resolution u:ithin aoo

d.ags; and

(b) the goruernol. shall continue to pedonn the

.;functions of the offce pending the outconte of the

proceedings required by this section.
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@) f/,ithin seuen dags qfter receiuing notice of a r*olution
fromthe qteaker of the countg assemblA-

(a) the Speaker of the Seno,te shall conuene a tneeting
of the Senale to hear charges against the gouernorl and

(b) the Senate, bg resolution, m.oLA appoint a special
corntnittee comprising eleuen o.f its rnernbers to
inu estig ate the rnatter.

(4) A special comrnittee appointed under subsection G)(b)
shaII-

(a) investigate the tnatter; and

(b) report to the Senate urithin ten days on ushether it
find.s the particulars of the allegations o.go:ittst the
gouernor to haue been substantiated..

G) The gouernor shall hatse the right to c:ppear and be

repr*ented before the special cornrnittee during its
inuestigctions.

(6) U the special cornrnittee r.eports that the particulars of
atr:y allegation against the gooernor-

(a) haoe not been substontia ted,turther proceedings
shall not be taken under this section in respect of that
allegation; or
(b) hale been substantiated, the Senate shall, qfter
according the gouernot an opportunity to be heard,
uote on the itnpeachment charges.

0) A a mqjorifu of all the mentbers of the Senate uote to
tqthold anu impeachment charoe. the gooerrltor shall eease

toholdoffce.
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(8) If aoote in the Senatefails to result intheretnouo,l of the
gouerlnor, the Speaker of the Senate shall noffi the speaker

of the concerned. county assembly accordinglg and the
motion by the assernblg for the retnoual of the gouernor on
the sanne charges rnay only be re-introduced to the Senate on
the e4tirg of three rnonths frorn the date of such uote.

O) The procedure for the rernoual of the President on
grounds of incapacitg under Article t44 of the Constitution
shall applg, rnith necessary modificatiorts, to the retnoual of
agouernor.

(to) A uo.cantcy in the ofice of the gouernor or deputg
gouernor crising under this section shall be filled in the
tttotrnrner prouidedfor bg Article t8z of the Constitution". [our
emphasisl

[u9] Further, the Standing Orders of the two Houses of Parliament and of the

County Assemblies play a critical role in guiding the orderly proceedings in those

houses because oftheir constitutional underpinning in Article r24. For the purpose

ofthis appeal, the Nairobi City County Assembly Standing Orders provides for the

steps for the removal of a Governor.

[reo] The process is sequential based on two-stages. In the first stage, a Member

of the County Assembly initiates the process by filing a notice of the Motion for

removal with the Speaker. The notice must be supported by at least a third of all

the members. It is only if the Motion is supported and passed by at least two-thirds

of all the MCAs that the Speaker of the County Assembly informs the Speaker of
the Senate of that resolution within two days. Up to this point, the Governor

continues to perform the functions of the office pending the outcome of the

proceedings in the Senate, because that is where the impeachment proceedings are

conducted.
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[rzr] Though under paragraph ro8 above, we have set out the appellant's main

grievance, it bears repeating here that he complains that there was no proper

Notice of Motion for his removal before the County Assembly; that he was not

properly served with the Motion; that he was denied legal representation and the

right to be heard; and that the C,ounty Assembly lacked the quorum to transact the

debate and vote on the Motion for removal.

[rze] The question whether the appellant was notified of the charges, is strictly

speaking one offact. Both the High Court and the Court ofAppeal made concurrent

factual findings that the appellant was notified of the charges through the

Speaker's letter dated z6th November, 2o2o; that to the letter was annexed a copy

of the Motion with the details of the charges together with the list of MCAs who

had expressed their support for the Motion. The two courts explained that they

arrived at this conclusion based on the fact that the appellant in his own affidavit

su'ore that upon being served u'ith the Motion and charges he instructed his

advocate to proceed to the Assembly and respond to the charges; that the appellant

submitted bundles of documents to counter the charges; and that out of personal

choice the appellant skipped the hearing even after being asked to attend in person,

join virtually through a video link or by counsel duly appointed by him.

[rz3] Similarly, the question whether the appellant was denied legal

representation is one that turned on evidence; whether Mr. Ondieki, Advocate was

instructed by the appellant and whether he was denied access. Both the County

Assembly and the Clerk of the County Assembly maintain that by Order BZ 0) of

the Standing Orders, no person, other than a Member or the Clerk or other officers

of the County Assembly discharging their duties in the service of the County

Assembly can be admitted into any part of the Chamber appropriated to the

exclusive use of Members of the County Assembly when the County Assembly or

the Committee of the whole County Assembly is sitting; that by the provisions of

their Standing Orders, therefore "strangers" are not permitted in the chamber, to

address members unless, like in this case, counsel had express written instructions
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from the appellant to represent him. On the basis ofthese factors both courts were

in agreement that the appellant was not by any means denied a fair hearing at the

County Assembly as Mr Ondieki did not prove that he had written instructions to

represent the appellant.

[rz4] Finally, on this ground both courts u,ere unanimous too that, from the

Ha nsard. record, the County Assembly had the requisite quorum to transact

impeachment proceedings; that the Standing Orders had been amended on znd

June, zozo to introduce Standing Order z3rD to allow virtual proceedings,

including electronic voting due to the Covid-rg pandemic; that the allegation that

54 MCAs did not vote was rebutted by z4 of them who swore affidavits retracting

the earlier averments on the ground that the affidavits were forged; and that at

least three ofthe remaining affidavits were unsigned, undated and bore the wrong

identity card numbers of the deponents, leaving only z7 members on the

appellant's side. Relying on the Hansard, the official record of the County

Assembly, the Court ofAppeal was satisfied that 90 MCAS were present and voted

in respect of the Motion, virtually and in person; and that 88 voted for the

appellant's impeachment while only z voted against it, thereby attaining the

threshold necessary to pass the Motion. These again are findings on matters of

evidence.

[re5] In conclusion therefore, we have not been shown any form of misdirection,

or a total lack of direction on material issues or instances where conclusions were

based on 'no evidence', or where the conclusions were not supported by the

established facts or evidence on record, so as to qualify those matters of fact as

matters of law. See Peter Gstirau Munga v. IEBC & z Others, SC Petition

No.zB of zor4, lzor4) eKLR for the distinction between a question of law and a

question of fact. We find no reason to depat from these concurrent conclusions of

fact by the two courts below.
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[rz6] Based on these reasons and in answer to the question posed in this ground,

we are satisfied that due process was followed to remove the appellant from office.

There is no merit in this ground.

iii. Whether the appellant utas c.ccot d.ed. adequate time and

facilitg to respond to the charges against hirn both at the
County Assemblg and in the Senate;

[rz7] Both the right to fair hearing in Article 5o and the right to fair administrative

action under Article 47 of the Constitution guarantee individuals the right to
administrative action that is expeditious, efficient, lawful, reasonable and

procedurally fair as well as the right to have any dispute decided in a fair and public

hearing before a court or any other independent and impartial tribunal or body.

[rz8] In the preceding paragraphs we have expressed our satisfaction with the re-

evaluation ofthe facts, application ofthe law and the conclusion arrived at by the

Court of Appeal regarding the procedure and due process before the County

Assembly. We find no compelling purpose to reconsider them here one more time.

[rz9] In the previous ground (ii) above - we categorized the process of removing

a Governor into two stages. This is the second stage. From subsection (3) of Section

33 of the County Governments Act, the process moves to the Senate from the

County Assembly. Within seven days after receiving notice of a resolution from the

speaker of the County Assembly confirming the passage of the impeachment

Motion, the Speaker of the Senate must convene a meeting of the Senate to hear

charges against the Governor. The charges can be heard in the Senate plenary or in
a forum ofa special committee ofthe Senate that reports to the full Senate. In either

case, the Governor is entitled to attend and to be represented by counsel during the

investigations. It is only when sufficient evidence is presented to substantiate the

claims that the Senate will, after according the Governor an opportunity to be

heard, vote on each of the charges. If a majority of all the members of the Senate

vote to uphold any of the charges, the Governor shall cease to hold office. We

reiterate that proofofeven a single charge will suffice for purposes ofArticle r8r of
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the Constitution. But should the vote for removal fail, that will bring the

proceedings to an end.

[t3o] Regarding the procedure adopted by the Senate, the appellant has

complained that the Senate failed to ascertain whether the proceedings at the

County Assembly were conducted in accordance with the law; that the Speaker of

the Senate failed and/or ignored to consider the appellant's Preliminary Objection;

that the Senate voted to impeach the appellant without interrogating the charges

leveled against him and evaluating the evidence to ascertain whether those charges

were substantiated; that the outcome of the proceedings before the Senate u'ere

pre-determined by members whose utterances left no doubt of their intention to

remove him from office, with or without evidence and; that he was served with

evidence on short notice, without being given adequate time to go through the same

and to prepare a comprehensive response.

[r3r] From the steps enumerated above, the Senate's role clearly does not include

re-assessing the procedure before the County Assembly. It is not an appellate

process. Once a resolution has been passed by the County Assembly to confirm the

charges for the removal of a Governor, the Speaker of the County Assembly's role

is to notifu the Speaker ofthe Senate, who in turn is required to summon the Senate

to consider the Motion. In this particular instance, the Senate initially appointed a

Select Committee but the Select Committee instead recommended that the inquiry

be conducted by the whole Senate pursuant to Standing Order 75. It is common

ground that a special sitting of the Senate was called and business transacted on

t6th and rlh December, 2o2o. Six days before this, on toth December, 2o2o the

Clerk of the Senate had sent out invitations to both the appellant and the County

Assembly to appear before the plenary on t6th December, 2o2o. They were directed

to file necessary responses or any documents they wished to rely on by r5th

December, zozo.

[gz] At the beginning of the hearing, the appellant raised a preliminary objection

to the effect that the issues before the Senate were su b-judice as they were also the
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subject of some four active court cases; that there was a @nservatory order issued

in ELRC Petition No. BS of zozo prohibiting the County Assembly and the

Senate from proceeding with any Motion for the removal of the appellant from

office; and that the threshold for removal ofa Governor was not met.

[43] The Speaker, in a reasoned ruling, directed that the objection be brought as

part of the evidence to be presented during the proceedings in the plenary.

Specifically, in answer to the question of sub judice, the Speaker ruled that sub

judice is not an absolute rule; that Standing Order No 98(5) ofthe Senate Standing

Orders provides that, notwithstanding that Standing Order, "the Speaker may

allow reference to any matter before the Senate or a Committee of the
Senate"; that the competence andjurisdiction ofthe Senate to hear and determine

the question ofremoval ofa governor from office is a constitutional mandate vested

in the Senate independent of the Judiciary or any other organ.

[44] With that background, like the C,ourt of Appeal, we cannot find any fault in

the manner the Speaker of the Senate treated the objection. He cannot, in the least,

be accused of having failed and/or ignored altogether to consider the appellant's

Preliminary Objection when he in fact allowed the appellant's counsel to submit on

the objection at length, adjourned the sitting to consider the arguments before

rendering the ruling. He properly directed his mind to the relevant procedural lar.rs

andjudiciously exercised his discretion. The Court ofAppeal was also satisfied that

despite the voluminous documents containing the charges and proceedings before

the County Assembly, the appellant had sufficient time and indeed did prepare well

to defend himself. In view of these findings, we have no basis to depart from them,

especially considering that the proceedings took place during Covid-rg season and

in view of tight timelines set by Orders ZS and 76 of the Senate Standing Orders.

The procedure under these Standing Orders appears to us to have been

meticulously followed by the Senate. The Motion was properly moved; adequate

notice was given to the appellant; he u'as aware of the allegations facing him; he

was given an opportunity to defend himself; to adduce and challenge evidence; the
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hearing was in public; and the proceedings began and concluded without

unreasonable delay. He filed a whooping rr8-paged written response to the

allegations, together with numerous annexures in support of his case

[rSS] His complaint that the process was expedited can be answered simply with

reference to Order 75 of the Senate Standing Orders as well as Order 7z of the

Nairobi City County Assembly Standing Orders, both of which set the timelines

within which each step must be taken. No step was taken outside those timelines.

Both the Court of Appeal and the High Court were convinced that the appellant

had sufficient time within which to prepare and present his response.

[96] While still on this question, it is important to observe that the multi-stage

nature of the process of removal from office, and the attendant litigation that

follows have produced in the recent past a worrying trend that, in our view,

amounts to abuse of court process by parties. Parties employ all delay tactics in the

book in order to avoid the consequences ofthe lustration provisions in Chapter Six

of the Constitution that disqualifies an individual from holding a State or public

office since such disqualification is dependent on all possibilities of appeal or

review ofthe relevant sentence or decision being exhausted. This threat to judicial

process was very recently deprecated by the Court of Appeal (Karanja, M'Inoti,

and Mohammed, JJA.) in Dauid N;'ilithio Mberia u. Republic, Nairobi

Criminal Application No. Eorr of zozr, where that court censured the appellant for

not diligently prosecuting the appeal in order to claim that he was still eligible for

State or public office because of a pending appeal touching on the violations of

Chapter Six ofthe Constitution. The Court of Appeal issued this caution;

"We haue no illusion that Article 1%G) is not intended to
enc'ble applico,nts to \rurk'in court appeals rohich theg do

not intend to prosecute so as to obtain couer for continuing
in ofi.ce simply because the \tarked' appeal is pending. A
pending appealunderArticle 1%G) is not'a bogeytnan. Itis
a serious tno,tter to be pursued. expeditiously in order to
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urgently seftIe salient public lano questions and giue effect

antd tneaning to other prouisions of the Constitution. In the

@ntext of this application, reading the Constitution
holistica[y and purposiuelg demands that ue giue

substance an d rneorning , in addition to Article t93(3) , also to

Article to(z) (c) of the Constitution urhich dernands integrity
antd accoutttabilitg as nationo.l ualues o:nd principles of
gouerntnertt, Article ZS@) G) tohich declares se{fless seruice

based solelg on the public intercst os a guiding principle of
leadership and integrity, Article tg7@) @) uhich detnand.s

Iustration of those found to haue misused or abused a State

or public offce or to haue contrauened Chapter 6 of the

Corrstitution, and Article l1g@) (b) uhich dernand.s that
justice shcll not be delayed. No court should c,llou these

other prouisions to be imperiled or held in abeyance bg a

d.eliberatelg \nrked" appeal uhich is intended, not to
uindicate an applicant's rights, but rnerelg tolacilitate his

corttinuantce in an offce that a oalid.jud.grnent has otherwise

found hfinnot deseruing to hold."

[rgZ] To this, we add that if this phenomenon of 'parking" appeals were to be

allowed as the norm, the result would be to forget the constitutional aspirations of

good governance and integrity in public service. In such a context, courts are not

helpless. To begin with, the mandate of interpretation and application of the

Constitution is vested in the courts. Judicial authority by Article r59 is derived

from the people and vests in, and shall be exercised by, the courts. In exercising

this authority, the courts are to be guided by the principles, that;

"(a)justice shall be doneto all, irrespective of status;

(b)justice shall not be delayed;
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(d) justice shall be administered without undue regard to
procedural technicalities; and

(e) the purpose and principles of this Constitution shall be

protected and promoted".

[48] The courts cannot sit back and helplessly watch as these constitutional and

national values and principles are being subverted by deliberate acts ofthe parties.

Parties who are appealing or appllng for review of decisions that make them

ineligible for public or state office pursuant to Chapter Six ofthe Constitution, have

a singular obligation to diligently prosecute such cases. Justice must be done and

must also be seen to be done. This must be the overriding objective of every party,

counsel and the court.

[r39] Returning to the question whether the appellant was accorded adequate

time and facility to respond to the charges against him by the County Assembly

and the Senate, for our part, and from the foregoing, we respectfully are equally

persuaded that the appellant was accorded a fair hearing within the meaning of

Article 5o and fair administrative action in terms of Article 47 of the Constitution,

and under the Standing Orders.

iu. Whether it toas nr,anr,datory to uerify the irnpeachtnent Motion
bg qffid.auits or other sto,terrr.en.ts on oath bg tnernbers of the

County Assemblg toho allegedlg supported the rnotion;

[Uo] The appellant has maintained that it is a mandatory requirement in law for

the impeachment Motion to be verified under Order 67 of the Nairobi City County

Standing Orders; that the Motion served upon him was not accompanied by

affirmations and supporting documents; there was no communication of

confirmation from the tst respondent on any verification forms filled by the MCAs

supporting the Motion. According to the appellant, apart from the signatures of

MCAs supporting the Motion, each MCA was required but failed to verifo
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individually by way of a deposition that indeed they were in support of the Motion.

In his view, the term 'veriff denotes to confirm or substantiate by oath or afEdavit

as to the truth. The appellant further contends that under Section ro9 of the

Evidence Act, it was the burden ofthe parties alleging that the affidavits attributed

to them were forged to provide proof.

[r4r] Order 6Zb) of the County Assembly Standing Orders upon which these

arguments are based provides that:

uBqfore giuing notice of Motion under section SS of the
Countg Gouertunents Act, 2072, the mernber shall d.eliuer to
the Clerk a copA of the proposed Motion in uriting statingr

the grounds and particulars upon uhich the proposal is
mad.e,for the irnpeachtnent of the Gouetrtor ott the ground. of
c gross uiolation of a prouision of the Constitution or of ang
other lano; uhere there ane serious reasonsfor belieuing that
the Goluernor has contnitted. a critne under no:tional or
international lau; orfor gross misconduct or abuse oJoffce.
The notice of Motion sholl h sioned hu the Metnber usho

affirln s thot t e narticulors of al otions ntained in the
Motion are true to his or her otott knouledge and. the sanne

uerified. bu each of the rnetnbers cottstituting at least a third
of ll the metnbers o:nd. that the allegations therein o:re tr'ue
of thei? oton knouledge o:nd belief on the basis of their
reading and. appreciation of inf,orlnation pertinent thereto
and ec.c,h of th etn sion o ter.ific,otion fortn nrouided bu the
Clet k for that ouroose.D [our emphasis].

[r4z] According to the County Assembly, the verification envisaged by this Order

is when each of the more than two-thirds of the MCAs append their signatures to

the Motion; and in particular, for this case, they did so on a document headed:

"SIGNATURES IN SUPPORT OF A MOTION FOR TIIE REMOVAL OF
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GOVERNOR BY IMPEACHMENT"; that they did so with the tull knowledge

of its purpose and specifically to verify the correctness of its contents. The source

of the 'verification forms", according to the Standing Order is the Clerk of the

Assembly. The Assembly itself confirmed having supplied the document in

question to MCAs. Again, with respect, the Court of Appeal correctly construed the

meaning of "verification" in the context of the above Standing Order. The use of

the above document has not been shown to have occasioned a miscarriage of
justice or caused any prejudice to the appellant. If the intention was to have

members lvho were in support of the impeachment motion swear affidavits or

make other statements on oath to authenticate the Motion, the County Assembly

would have, in promulgating the Standing Order, expressly made that provision.

[r+g] We conclude from these factors that the Motion for the removal from office

of Governor Nairobi County was duly verified in accordance with Order 6ZG) of

the Nairobi City County Assembly Standing Orders; and that the verification is not

in the form of an affidavit or any other forms of deposition. This ground, for these

reasons must fail.

u. Whether public participation urcs undertaken;

[r44] The appellant has contended that the Court of Appeal erred in failing to find

that there was no evidence of public participation prior to his impeachment as

required by Articles ro(2xa), rr8(r) and 196 of the Constitution and Sections 94,

95, loo and ror ofthe County Governments Act; and that the residents of Nairobi

were denied the opportunity to participate in the proceedings.

[r45] Both the High Court and the Court ofAppeal, relying on the evidence ofthe

2nd and toth respondents were convinced that there was public participation based

on a notice issued to residents of Nairobi City County of the impending removal of

the Governor from office and a comprehensive report dated 3.d December, zozo

prepared to this effect. They also found proof of public participation in the form of

an advertisement in a newspaper with wide circulation, the Daily Nation
Netospaper of zlh November, zozo. In that publication, the attention of the
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general public was drawn to the pending Motion for the impeachment of the

Governor. It called upon the residents of the county and the public to make their

representations by delivering written memoranda to the Assembly either

physically or by post. The courts were persuaded by counsel representing the

appellant, that in response to this advertisement, over 4o,ooo submissions were

made. Both courts also relied on a survey in the form of questionnaires conducted

in the County whose outcome was published in a report dated 3.,1 December, zozo.

According to the report, majority of Kenyans \\ere aware of the Motion and the

reasons for the intended removal ofthe Governor and supported it. Over and above

all these, the superior courts were further satisfied that the County Assembly had

posted the Motion on its website quite apart from the fact that the hearing was held

in public.

[r+6] While we agree that;

*[3zo] ...Public participation is a rnajor pillar, and bedrock
of our detnocracy o,nd good gouerrr,arr.ce....so that the
citizens haue a mqjor uoice o:nd impact on the equitable
distribution of political poru:.er and resources and the
panticipation of the people in gotsernance uill tnake the
State, its organs ond institutions cccountable, thus rnaking
the countr.g tnore progressive o:nd. stable.D

(Per Chief Justice Willy Mutunga - Concuring) in, In the Matter of the
Nationol Land. Cotnmission, Advisory Opinion Reference No. z of zor4;

[zor5] eI(LR, the answer to this question depends upon proof by evidence; proof

whether or not public participation was conducted. While the appellant merely

asserted that there was no evidence of public participation, the 2nd and roth

respondents were categorical that the requirement of public participation was

fulfilled. Both superior courts below agreed with them, having evaluated and re-

analyzed the evidence. The courts also observed that, on account ofthe restrictions

57
Perition No. I I (E008) of2022

Page 188 of 386



placed on physical and personal public interactions due to the Covid- r9 pandemic,

all the foregoing avenues satisfied the requirements of public participation.

ft4Zl We have not been shown how the above concurrent conclusions amount to

a misdirection or conclusions based on 'no evidence', for us to treat them as

matters of law. We find, for this reason, no justification to depart from these

concurrent findings of fact and dismiss this ground.

ui. Whether the charges toere substantiated to the prescribed

standard to uto:rra:nt the o.ppellant's impeachrnent;

[r+8] It has been observed at the beginning of the Judgment that impeachment

or removal proceedings, though quasiT udicial are not in the nature of criminal

proceedings. They do not necessarily require or depend on criminal culpability to

succeed. All that is required is that the allegations be substantiated. But as a

constitutional remedy, impeachment serves as an important check on the exercise

of executive power. The purpose of impeachment is generally to protect public

interest and to preserve constitutional norms, while at the same time observing the

rules of natural justice throughout the process. Both interests must be balanced.

[r+S] As to the standard ofproofin impeachable charges, the Court of Appeal in

its judgment in Martin Ngaga Wannbora & 3 others o. Speaker of the

Senate & 6 others, Civil Appeal No. zr of zor4; lzor4) eKLR, found that, to

impeach a Governor requires a high threshold but;

"... that stantdard is neither begond reasonable doubt nor on

a balance of probability. Noting that the threshold for
remoucJ of a gouernor inuolues ogross uiolation of the

Constitution', toe hold that the stondard of proof required.

for retnoual of Gouentor is aboue a balance of probabilitg
but belou reosonable d.oubt."
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The Court ofAppeal in the above case also affirmed the elements identified by High

Court as constituting proof of the charges of gross violation of the Constitution or

written law as follows;

I

ll

the allegations must be serious, substantial and ueightg.
There tnust be a nexus befioeen the Gouernor o:nd. the

alleged gross uiolati ons of the Constitution or ang other

urittenlano.
The chc:rges fianned. ago.inst the Gouentor and the

partr'culars thereof rnust disclose rr gross uiolation of the

Constftu trlon or ang other uritten laus.

The charges os {ranned must state with degree of precision

the Article(s) or euer. sub-crticle(s) of the Constitution or
the prouisio ns of ang other uritten lano that haue been

alleged to be grossly uiolsted.

lll.

lv-

[r5o] It is the appellant's case that the Court of Appeal failed to appreciate that

the Senate plenary did not adhere to the obligation under Articles 47 and 5o of the

Constitution in conducting the impeachment proceedings; that the Senate relied

on allegations and material contained in the Anti-corruption Court case as a basis

for his impeachment in disregard of the principle of presumption of innocence;

and that that court failed to appreciate that the threshold for impeachment had not

been met in the appellant's case, hence the charges were not substantiated.

[r5r] In the impeachment Motion, the MCA for Embakasi Ward, sought the

removal of the appellant under Article r8r and Section 33 of the County

Governments Act on four counts of impeachable charges, that firstly, pursuant to

Article r8r(rXa) he had grossly violated the Constitution and other laws (the

County Governments Act, Public Procurement and Disposal Act, 2015 and the

Public Finance Management Act, 2012). Secondly, that he had abused office by

violating Article 75 of the Constitution as read with Sections rr and 13 of the

l,eadership and Integrity Act. Thirdly, that he was guilty of gross misconduct
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having violated Article 73 of the Constitution by failing to promote public integrity

in the office ofthe Governor. lastly, that there were serious reasons to believe that

he had committed various crimes under the Anti- Corruption and Economic

Crimes Act in light ofthe charges he was facing at the Anticorruption court.

[r5z] We maintain that the High Court received and evaluated the evidence

presented to it in support and in rebuttal ofthe four charges. The Court ofAppeal

re-evaluated that evidence before coming to its own independent determination.

The two courts came to a common conclusion that Articles 4T and 5o of the

Constitution nere adhered to by both the County Assembly and the Senate; that

the process was, in the circumstances, expeditious, lar.rfi-rl and procedurally fair.

We cannot substitute ourselves into the two courts and take up their roles by re-

analyzing the evidence afresh for the third time. We can only disturb the

concurrent factual conclusions, as n'e have repeatedly said in this judgment, if
those conclusions were based on no evidence or not supported by the established

facts or evidence on record, or that the conclusions were 'so perverse', or so illegal,

that no reasonable court would have arrived at the same. The four charges against

the appellant were, no doubt weighty, but they were not vague. They contained

detailed particulars of the alleged violations of the Constitution and the lau',

speciffing with precision the provisions of the Constitution and the law that were

alleged to have been contravened.

[r53] Before the question of impeachment was escalated to the two courts, both

the County Assembly and the Senate had equally and independently found merit

in the charges. Though there is no obligation in impeachment charges to prove

each and every charge, in this instance all the organs involved, from the County

Assembly to the Court of Appeal, found proof of all the charges. Nothing has been

placed before us to warrant our interference u'ith those conclusions by the two

superior courts. We find no merit in this ground.
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tsii. Whether the souereigntg of the people envisaged. und,er

Article r of the Constitution utas respected and protected in the
rernoualprocess

[r54] Article r ofthe Constitution provides:

oArticle t. Souercignty of the people

(t) All souereign potoer belongs to the people ofKenga and

shall be exercised only in accordance uith rhis Constitution.

(z) The people tnag exercise their souereign pouer either
directlg or through their dernocraticallg elected

representatiues.

(3) Souereign potoer under this Constitution is delegated to
the follouing State orgo:ns, uhich shall perfortn their

..;functions in accordo:nce urith this Constifution-

(a) Pa,rlio,rnent and the legislatiue assetnblies in the

countA gouenunents;

(b) the nationo,l executiue and the executiue st'uctures
in the countg gouernmentsl and

(c) the Judiciary and ind.ependent tribunals.

G) 7lhe sovereign pouer of the people is exercised o.t-

(a) the national leuel; and.

(b) the courn,tg leuel."

[r55] Indeed, under Article r, all sovereign power belongs to the people of Kenya.

That power can only be exercised in accordance with the Constitution itself.

Further, the people. may exercise that power either directly or through their

democratically elected representatives. Specifically, in the instant case, sovereign
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power ofthe people is delegated to State organs such as Parliament at the national

Ievel and the County Assemblies in the devolved governments.

[rS6] By virtue of the People (Wanjiku) delegating this sovereign power, it is

exercised on their behalf and must reflect their witl. Delegated power is therefore

to be exercised solely for the benefit ofthe people.

[rSZ] In Attorneg General & z Others u. Dauid Ndii & 79 Others, SC

Petition rz of zozr consolidated with Petition rr & 13 of zozr, N7bki, SC/

expounding on Article r as follows:

"[ttgz] In ad.dition, Article t of the Corrstitution of Kenga

elaborates the tenets of afunctioning Republic anchored bg

the collrcept of libertas populi which defines the

characteristics of a functioning Republic. ft enuisions a

system that has responsible citizens toho *ercise their
rights dernocraticallg and consciously. A{ree res publico is
the highest oalue for o.ll citizens. This Article presenses the

exercise of the o.ctual legal authoritg or power roftich is

exercised by the people directlg ot through their
derno craticallg elected reltresentatiues.

[rtg4] Furthetrnote, it is a.;fundamentalright of the Kengan

people to elect theit representatiues andtha.tt so ele.c.ted

reoresentc.tir:e to sneak- to act- to toork on behalf of his or
het e lectora.te i.e in itself a Iitnito tion of neonle's oolitico.I

rioht-s under Article .2* of the Con-stitution. Such a
pt'oposirton uould g:mou7tr:t to Lfinited Republicanism

Iimiting the extent to tohich people exercise their pouers

either directlg or through their elected representatiues.
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More noionantlu. litnitino the alttttrc,.s of the Deonle donated

to their reoresentatires reoroanrizes the architectrrre of the

titution rder d.e 6,ted Iour emphasis]

[rS8] Therefore, to completely lock out the electorate from being heard in a matter

as important as the removal of their Governor, would be against the spirit of Article

r(z) of the Constitution. However, having found in this appeal that there was

meaningful public participation, we hold that the people participated directly and

also exercised their power through their elected representatives, at both national

and county levels to uphold and defend Chapter Six of the Constitution. To that

extent, this ground also fails.

F. CONCLUSION

[r59] In conclusion, Article ro (r) ofthe Constitution binds all State organs, State

officers, public officers and all persons to abide by national values and principles

of governance, r.r'hich include integrity, transparency and accountability. The

entire Chapter Six of the Constitution, comprising eight Articles is dedicated to

l,eadership and Integrity of State officers, signifoing the importance of the State

office they occupy. In essence, Article r8r is intended to function as a vital

instrument for ensuring that the constitutional ethos of integrity, discipline and

the proper exercise of public power are maintained.

[t6o] Impeachment and removal from office of State officers are constitutional

remedies to gross violations ofthe Constitution, the law, abuse of ofhce and gross

misconduct. The consequences of impeachment are grave and may include

disqualifications from engaging in any elective public position or to hold a public

office.

[16r] The principles governing the process of impeachment or removal ofa county

Governor that flou,from this decision may be summarized as follows;
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ll.

III.

lv.

vl1.

!'lll

lx

All sovereign power belongs to the people of Kenya to be exercised directly

or through their elected representatives at the national and county levels,

and State organs.

The spheres of jurisdiction of the removal of a County Governor is

exclusively reposed in two legislative organs, the County Assembly and the

Senate, the representatives ofthe people.

Where it is alleged that any of the two organs has failed to act in acmrdance

with the Constitution, or in conformity with the law and principles of natural

justice, the courts are bound to review their decisions.

The removal ofa Governor is both a constitutional and political process. The

mandate ofthe courts is restricted by the doctrine ofseparation of powers to

determine whether individual's rights, dignity and fundamental freedoms

have been preserved and protected in the process without usurping the

powers and functions of the legislative branch of Government.

During the process of removal, the right to fair administrative action under

Article 47 and the right to fair hearing under Article So of the Constitution

all accrue to the Governor.

Public participation is an integral element of the process of removal of a

State officer from office.

The removal of a Governor relates to accountability, political governance

and personal responsibility and is not necessarily about criminal

responsibility or culpability.

The grounds for impeachment and removal from ofEce must be

substantiated. The standard ofproofis intermediate, that is, above a balance

of probability but below all reasonable doubt, and the proofof any one ofthe

charges is sufficient to discharge the burden of proof.

The courts must be involved in active c:me management to ensure efficient

and expeditious yet fair determination ofquestions arising from Chapter Six

ofthe Constitution.

vl
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[r6e] In the end, and on the basis ofthe opinions expressed in this judgment, we

come to the ultimate conclusion that the removal from office of the appellant, Mike

Mbuvi Sonko, was in compliance with the Constitution and the law.

We find no merit in this appeal and accordingly dismiss it.

G. REASONS FOR THE CONCURRING JUDGMENT OF P.M.

MWILU; DCJ &\IP&S.C. WANJALA, SCI

[163] We have read the majority Judgment and the reasons thereof. We agree that

this appeal has been rightly dismissed for lack of merit. However, having

determined that the appellant has not properly invoked this Court's jurisdiction

under Article 163 (4) of the Constitution, and having sustained the Preliminary

Objection; we would have struck out the appeal at this stage without more. Such

action on our part, would have been in keeping with this Court's decision in

Suteimon Muannlole Warro,kah & z Others u. Mu:annlole Tchappu

Mbuana & 4 Others [zor8] eI(LR. In that case, we were categorical that a parry

must properly and specifically invoke the Court's appellate jurisdiction under

Article 163 (a) (a) or 16g (+) (b) ofthe Constitution. Failure to do so, we held, would

lead to the intended appeal being struck out. We would therefore, have downed

our tools as indeed we did in the case under reference.

[164] Notwithstanding our misgivings about the majority's determination of the

merits of the appeal, we concur with the final disposition and Orders.

H. REASONS FOR THE CONCURRING JUDGMENT OF M.K.

IBRAHIM, SC.I

[16S] I have keenly and carefully read and considered the Judgment of the

majority. The factual rendition of the facts and relevant laws are meticulously
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considered therein. I am in agreement with the conclusion of the majority.

However, I write separately to address the question ofjurisdiction.

[166] It is crucial to point out that in matters jurisdiction, I dissented in

Lernanken At annat u. Hoirun Meitannei Lernpaka & z othets, SC Petition

No. 5 of zor4; lzor4) eKLR. I had agreed with the majority in that case that the

proceedings in the High Court were a nullity ab initto having been premised on a

petition filed out of time. However, my point of divergence was on the basis of the

Iocus classicus on jurisdiction, the celebrated case of the Otoners of the Motor
Vessel "Lillians' u. Caltex Oil Kenya Ltd, (1989) KLR t. It was my

considered opinion that the Court should have downed its tools and not delve into

any other question on their merits.

It6Zl It was, and still is, my considered opinion that the Supreme Court as the

Court of final judicial authority in Kenya, is bestowed with jurisdiction and

mandate pursuant to Section 3 of the Supreme Court Act, No. 7 of eou, to settle

constitutional questions with finality. It is for this reason that I agree with the

sentiments of Mutunga, C.J. & P. in the Josbir Singh Rci & g Others u.

Tarlochan Singh Rai o:nd 4 Others, Sup. Ct. Petition No 4 of 2012 [supra]

that the Supreme Court should be ready to pronounce itself on the interpretation

of constitutional issues. He expressed himself thus:

"[I]t uill be good practice for this Court to take euery

opportunity a tnatter qffords it, to pronounce [itselfl on the
interpretation of a constituttonol issue that is argued either
substantiuely or tangentiallg bg parties before it."

[168] It was my humble view that the context of the Aramot Case did not give

rise to a constitutional moment for the Court to depart from the principle in

Lillian'S', seize and go into any other issues on merit.

[169] However, in the present case, I am persuaded and indeed convicted in my

principles, that this is one such case that warrants the Court to depart from the
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long-held decision in.Lilian "S". I reiterate the words of the concurring opinion

of Mutunga, CJ & P in the Matter of the Speaker of the Senate & c;nother

[supra] where he stated as follows:

'[tS6] The Suprerne Court of Kenua. in the exercise of the

tl has a sol

anr.d a clear oblioo,tion to orooide firtn and recoonizable

reference-ooints that louer courts and other institutiorts
,,,r,-- ih-,, -^rl-il rrann ln t>t 'ttt ot th oint

nstitu Each matter that cornes before the Court must
be seized upon as an opportunitg to prouide high-gielding
interpretioe guidance on the Constitution,' and this must be

d.one in a lnanvter that o,dua:nces its purpose s, giues effect to

its intents, a nd illurninotes its contents. The Court rnust also

retna,in cozrscious of the fact that constitu tion -rnaking
requires cornprornise, uhich cam occasionallg lead to
contradictions; and that the political o,nd. social d.etnonds of
cotnprornise that rnark constitutional tnoments, fertilize
uogueness in phraseology and drqftsrnanship. ft is to the

Courts that the country turns, in order to resoloe these

contradictions; clarifu drq;ftsrnanship-gaps; and settle
constifutional disputes. In other toord.s, constitution-
tnoking does not end uith its prornulgation; it continues
rrrith its interpretation.

ftZoll fully endorse the characterisation of Chapter Six ofthe Constitution as the

soul of the Constitution of Kenya. I can do no more than to echo the words of the

majority decision, that the authority assigned to a State officer is a public trust that

vests the responsibility to serve the people, rather than the power to rule them. To

take up a State Office, whether it be by election or appointment, requires

commitment to good governance, transparency and accountability. This
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commitment must be espoused in both the words and deeds of the office holder in

both public and official lives as well as their private lives. Indeed, in every

association, this commitment must, at all times, be consistent with the purposes

and objects ofthis Constitution, demonstrate honour for the people ofKenya, bring

honour to the nation and dignity to the office as well as promote public confidence

in the integrity of the office. Chapter Six codifies the guardrails against autocratic

exercise of power by the leaders.

[r7r] Accordingly, it is the reason why the context ofthe present case presents an

opportunity for this Court to settle fundamental questions of law surrounding

impeachment proceedings in the framework of the Constitution of Kenya, zoro.

Impeachment being a remedy for breaching the public trust entrusted to State

Officers. It is my considered view that this was an opportunity to provide high-

lelding interpretive guidance on the Constitution that the Court had an obligation

and dut5r to seize.

Ir7z] Taking that into consideration, I emphatically support the principles set out

at the tail end of the decision as well as the final orders as enunciated by the

majority.

[rZg] Be that as it may, just as the majority have done, I too render a clarification,

that this is not an endorsement for departure from the principles in the IiIIian
'S" decision, rather a singular exemption for the Supreme Court due to its
specialised mandate pursuant to the Constitution and the Supreme Court Act.

I. COSTS

[r74] Costs follow the event but are in the discretion ofthe Court. We are guided

by the principles on the award of costs enunciated in Jasbir Singh Roi & g
otherso.TarlochanSingh RaiEstateof & 4 others; SC Petition 4 of zorz;

[zot3] eKLR. Without doubt, the Petition raises substantive issues of law and of
great public interest, we think for these reasons, it is appropriate to order parties

to meet their own costs.
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J. FINALORDERS

i) The Petition of Appeal dated. tct April, zozz is hereby
dismissed,.

ii) Parties to beal- their orlrrn costs.

It is so ordered.

DATED and DELIVERED at NAIROBI this Sth Day of Decemb er, 2o22,

M.IGKOOME
CHIEF JI,SIICE & PRESIDENT

OF TIIE SI,'PREME COI'RT

P.M. }TWILU
DEPUTT CHIEF JUSIISE & VICE
PRESIDBI\IT OF THE ST'PREME COURT

M.ICIBRAHIM
JUSTICE OF TIIE ST'PREME COI,,IRT

S. C. WANJAII\
JUSTICE OF THE ST'PREME COURT

NJOKINDUNGU
JUSTICE OF TTIE ST'PREME COURT

I. LENAOI.A
ruSTICE OF TTIE SUPRBME COI'RT

I certify that this is a trle
copy of the original.

REGISTRAR,
SI,JPRX,ME COI,'RT OF KENYA.

W,OI,JKO
JUSTICE OF THE SUPREME COI,]RT
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RF'PUBLIC OF KT'NVA

IN TI{F HIGH COTJRT OF KFNYA
L

AT NVAMIRA

Ft.trcTroN PFTTTTON NO- 2 ()F 20t7

IAPPI NO. ' TO STRIKF OIIT THF PFTITION'

{CORAM: J-A. MAKAU - J-)

IN THE MATTER OF: THE CONSTITUTION OF KENYA 2010

lN THE MATTER OF: THE ELECTION ACT, NO.24 OF 201I

IN THE MATTER OF: THE ELECTIONS OFFENCES ACT NO. 37 OF 20t6

IN THE MAT"TER OF: TIIE INDEPENDENT ELECToRAL AND BOUNDARIES ACT NO.9 OF 20t I

lN THE MATTER OF; THE ELECTIONS (GENERAL) REGULATIONS, 2012

AND

IN THE MATTER OF: ELECTIONS (PARLIAMENTARY AND

COUNTY) PETITION RULES 20I7

AND

IN THE MATTER OF: THE ELECTION FOR

MEMBER OF NATIONAL ASSEMBLY, FOR

WEST MUGIRANCO CONSTITUENCY.

BETWEEN

STEPHEN M. MOGAKA.!..........-...PETITIONER/APPLICANT

I'ERSUS

INDEPENDENT ELECTORAL &

,rt r rrr &r,r,4 r,rrr '..F.1{,L;$.:
t-tn t*-,-t #.t
Franklin Mithika Linturi
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BOUNDARTES COMMTSSION (IEBC).........1s' RESPONDENT

VINCENT KEMOSI MOCAKA...................2]D RESPONDENT

RETURNINC OFFICER-WEST

MUCIRANGO CONSTITUENCY................3RD RESPONDENT

BIJI.ING:

L Thc Petilioocr hcrcin STEPHEN [r, MOGAKA was onc of(he lburtecn (l4) aspiring candidatcs irrcluding the 2"d Respondent

VINCENT KEMoSI MOGAKA for thc Member of National Assenrbly, Wcst Mugirango Constituency, in the clcction held on 8th

August, 2017. That ancr the l'' Respondent, IEBC and (hc 3d Responderrt, Retunring Ofliccr, West Mugirango Conslituency

conductcd lhc clcction, lhe 2nd Respondent gamered 12004 whereas lhc Pctitioncr gsrncrcd 9906; consequcntly lhc 3'r Rcspondent

dcclared and ccrtified that thc 2"r Respondent duly elccted Membcr of Parlianrent, Wcst Mugirango Conslituency and issucd him

with certificEte of Elcction on l0'r' August, 2017. Thc 2''r Respondcnl was subsequently gazetlcd under special issuc of Kenya

Gazcttc Vol. CXIX - No. l2l Gazcltc Noticc Number 8239 publishcd on 22d August, 201? as the Mcmber ofParliament for thc

West Mugirango Colrstitucncy. havirrg garnercd 12004 votcs.

2. Thc Petitioncr hcrein filcd rhis pctition dated 6'h Septembcr 201?, on thc samc day, rogclhcr with his supponing aflidavit dated 6'r'

Scptembcr 2017 and anncxturcs thcrclo. The Petitioner filed thc Pelition togelhcr wilh 6 allldavits datcd 6'h Scptember, 2017, made

by thc Pctitioncr's intcndcd following wrtnesscs:-

l. Etic llohsa

2. Pel.rson Nyar ri

3. Chorlcs Oblero Mogt'anbo

1. Kenncdy Mongarc

5. Andrei, Ontoyo

6. Juslinc Gekong'o Orino

All the six (6) aflidavits as well as that of the Petitioncr were swom bcforc one Mercy Morag\,^,,a Mogusu Advocate 8nd

Commissionsr for Oaths, at Nairobi, for some ofthe witnesses and Nyamira for otheN as per lhe rffidavits.

3. The Pe{ition was duly served upon the Respondents, who filed their responses and the matlcr was subsequently set down for pre-

trial confcrence on 3.10.2017 when the trial Coun set down pre-trial dircctions. The Coun set thc applications already filed for
hearing on 9.10.2017 and dclivered ruling on the applications which had bcen filed on 30'h Octobcr,20l7 and on which date the
petition was set down for hcaring on 206 - 22 Novembeq 201 ? and 27'h - 29'i Novcmbcr 201 7.

4. That b€forc thc Pctition came up for hearing, the 2d Respondenl drew a Noticc of Motion dated 8d November 201? and filcd the

same on the samc day. The applicalion is brought pursuant (o Section 4 (l) of the O.lhs .nd Strtutory Declrrrtiors Act (Crp.
15) Lrrr't of Xcny., Rulc 7 (4) (b), 12 (l), (2), (3), (4) (li) rnd 12 of lhc Elcctlons (Psrlirmcntary rrd County Elections)
Pctltions Rulcr, 2017 !nd Ordcr I9 ofCivil procedurc Rulcs rnd seeks the following ordcrs:

l. Thal lhit opplicalion be ccni/ied urgent and then heotd erporte in lhcrtr! instoncc.

2. Thot this Honourable Coart be pleased to heqr this applicarion in pioriry lo lhc heorhrg ofthe moin election petition hercin
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3. That this Honouruble Coua be pleased lo strike out a,rd expungc lro, the Coufl rccods Allidavits oI:-

l) Stcphen M. Mogoka Sworu on 6.9.2017.

2) Eric Molcuo sworn on 6.9.2017.

3) Pctenon Nyawi sworn on 6.9.2017.

4) Chodes Obiero Mogx'ambo s*orn on 6.9.2017.

5) Kenncdt'Mongarc Mogako Svorn on 6.9.2017.

6) Atdrex, Onwoyo svom o16,9.2017.

7) Jastine Gekong'o Orina sx,on on 6.9.2017.

4. Tho, upon grant ofpra)'crs 3 hcrcin obotc the Electio Petition hcrein to stand disrnissedJot n'onl ofevidence in stppotl.

5. Thal lhe costs of his opplicoli.,n bc prot'idcd loh

5. Thc Notice of Motion is premiscd on thc grounds on the facc of thc Application aDd anncxcd aflidavi( of Hon. Vinccnt Kemosi
Mogaka. Thc grounds are as follows:

o) The ,oin eleclion petition is sc, dob'n lor heoring as lrou 2 Nowmber 2017,

b) Thot the Allidqrits ofStephcn ll. Mogoka, Eick Mokuo, Pelenon Nyaruri, Chorles Obiero Mogx'ombo,I{enned! Mong'arc,
Andruw Ornoyo ond Jtsthe Gekong'a Orina tcre conntissioued h! person ttho has a inlerest in thc oratlet contrur! to the
cleor ptorisions of the la$,.

c) That the soid aflidafits orc therelore incurobll, defectira

6. Thc 2d Respondent in his allidavit ofsuppon dated 8rh November, 20l7 has dcponed inleralia:- that on 7.1 1.2017 whilc with his
Advocatcs pcrusing thc plcadings, thcy wcnt through all thc seven (7) allidavits filcd by the Pclitioner in support ofthc pelition and

discovered the same wcrc comnrissioned by an Advocate known as Mercy Moragwa Mogusu, (anncxed and nlarked "VKMI"), that

the last time thc 2"d Rcspondent talked to Mercy Moragwa Mogusu, shc informcd him, which information he bclieves to be lruc,
that shc was practicing in the law firm ofMusyoki Mogaka & Co. Advocates, which is the firm ofAdvocales, that had drawn and

filed all thc documcnts in this pelition, thal hc was taken aback because as an Advocate practicing in that firm, shc is definitely
interested in the matter and cannot in law commission her law firm's documents, that the 2'd Respondent thcn checked with the Law
Society ofKenya, Ponal and the Law Society itself, to confirm whether M/s. Mercy Momg*,a Mogusu, is stillpracticing from M/s.
Musyoki Mogaka & Co. Advocates or not, thal to his surprisc as per official records of Law Society, it was confirmed M/s. Mercy
Moragwa Mogusu, is still practicing in the law firm ofMusyoki Mogaka & Co. Advocatcs (anncxed and marked "V KM 2 (a) and 2
(b)" copics of M/s. Mercy Moragwa Mogusu's Advocates profile) obtained from tho law socicty ofKenya Advocatc scarch engine
and Law Socicty of Kenya letter confirming thc position, that M/s. Mcrcy Moragwa Mogusu being an Advocate in (hc law firm of
Musyoki Mogaka & Co. Advocates by dint of Scrtion 4 of thc Orths rnd Strtutor)' Dcchretion Act is barred fronr
commissioning documcnts drawn by her own firm of Advocates, that the aflidavits commissionod by M/s. Mcrcy Moragwa
Mugusu, being drawn by her own firm are fatally defective and lhat thcy should bc cxpunged from tho Court file.

7. The l '' ard the 3d Rcspondents filed a Replying affidavit to the 2"d Respondcnt's Notice of Motion datcd 8'h November, 2017,
through Samson Mayo, thc 3'd Respondent and the Retuming Officer for West Mugirango Constituency during the election held on
8'h August, 2017, staling interalia:- that all the allidavits swom by Stephen M. Mogaka, thc Petitioner, Eric Mokua, Peterson

Nyaruri, Charles Obicro Mogwambo. Kennedy Mong'arc. Andrew Omoyo and Justine Gekong'a Orina on 6n Septembcr 2017 and

filcd by thc Petilioncr on the samc day, werc purportcdly conrmissioned by Ir,Vs. Mercy Moragwa Mogusu, lhat the said

commissioncr for oaths, M/s, Mcrcy Moragwa Mogusu, is an Advocate Practicing in (he firm of the Petitioner's Advocale, M/s.
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Musyoki Mogaka & Co. Advocales, that the Advocate has a dircct interest in this matler, hcnce she has no capacity (o commission
the aforesaid allidavits by vinue ofSection 4 (t ) of thc Orth! rnd Slstutor) Dcclrrations Act, lhat lhe said aflidavits having been
drawn and filed by her firm, that the Commissioning of thc aforesaid affidavits by the said Advocare rendeB them incurably
dcfective, hence the samc are null and void and that in thc interest ofjustice the said aflidavits ought to be struck out of the Court
records for b€ing fatally dcfectivc.

8. The Petitioner filed a Notice of Prctiminary Objection dated 20d November 2017, raising thc following preliminary point of
objection:-

nThis honouroble cowt is di'ested offiejuisdiction to ehteriain the Noticc of Morion Application doted dh November, 2017 by
di ofhe pruvisions of Anicl.s 162 (2) (a) and 162 (i) olthe Constitution of K.nlo 2010, Section I2 (l) (a) olth. EnryloyhEnt
ond Lobour Rclations Acl No. 20 of 2011 onl Rulcs 15 (l) (c) and 15 (2) olrhe Elections (Parlia,rrentary and Counry Et.ctions)
Pctitions Rul.s,20l7"

9. The Petitioner funher filcd a Replying Affidavit datcd I0'h Novcmber 2017, slating inreralia, that lhc Replying sffidavit is Iiled
without prejudice to Petitioncr's right to raisc and argue thc Notice ofPreliminary objcction, thar the Petitioncr in lilling thc Petition
he complied with all provisions of the Constitution of Kcnya 2010, the Elcctions Act, thc Orths rnd Strtutory Dcchrrtions
Act and the Elcctions (Prrlhmcnt.ry rnd County Elections) Pctitions Rules,20l7, that thc 2d Respondenl's failure to disclose
whcn hc talkcd last lo M/s. Mercy Moragrva Mogusu is intended to misted the Coun inlo believing that Mercy Moragwa Mogusu is
an employcc of Musyoki Mogaka and Company Advocates, a posilion thc Petitioner stated is nol lruc at all, that the Petitioncr stalcd
that hc is a lounder of Musyoki Mogaka & Conrpany Advocates, a sole proprictor and that he has not been in partncrship since
inception of thc firm todatc and that at tlre tinre of Commissioning the Allidavits M/s. Mercy Moragwa Mogusu was not an
employec, Associatc or panncr of Musyoki Mogaka and Company Advocate or al all. That he is aware M/s. Mercy Moragwa
Mogusu works with lhe finn of Momanyi and Associates, Windsor House 6'h Floor and not with M/s. Musyoki Mogaka and
Company Advocates that thcre is no intcrest whatsocver that M/s. Mercy Moragwa Mogusu has in lhe firm of M/s. Musyoki
Mogaka and Company Advocatcs that drcw and filcd the plcadings to fctter her commissioning oflhc impugned alfidavits, that on
the LSK lettcr dated 8.11.2017, Ref. P.105/4591/03 addrcsscd ro rhc 2nd Respondcnr, hc rcsponded by staring rhar rhc 2'd
Respondent's letter to LSK of8.ll.20l7 was delibcratcly not filcd in thc Coun, rhat ir does nor show when (he said Advocarc lasr
furnishcd LSK with her address, leaving it to spcculation, that hc lcamed ofthc purpo(ed addrcss ofMcrcy Moragwa Mogusu only
throuSh the 2 Respondenl's present application, thar by a leltcr dated l4.ll.20l? to LSK by M/s. Musyoki and Company
Advocales, complaincd on thc mistake in addrcss for Mercy Moragwa Mogusu (attached and marked "SMMI"), thal by a letter
dated l5.l1.2017 addresscd to Momanyi & Associa(cs by M/s. Musyoki Mogaka & Company Advocatc and copied to LSK, they
highlightcd thc mistake and asked for corrcction (anncxed and marked "SMM2"), that the Pctitioncr visitcd LSK offices l6.l 1.201?
to correct the mistake and wrote a lerrcr datcd 16. I I .2017 (anncxed and marked "SMM3").

10. The Pelitioner dcponcs lhal the 2d Rcspondent had been passing of as thc Mogaka of Musyoki Mogaka and Conrpany
Advocatcs and he anrendcd a Sale Agreement drawn by lhe 2 Respondent marked "SMM4" prepared by the Petitioner's firm and
urging thc mistake ofaddress of M/s. Mercy Moragwa Mogusu was caused by the 2"d Respondent's law firm yet Mercy Moragwa
Mogusu was nol an employee in his firm but that of M/s. Momanyi and Associatcs, lha( there were many other Advocatcs listcd on
the LSK website as currently working in Musyoki Mogaka and Company Advocate but in reality thcy are not working in Musyoki
Mogaka and Company Advocstes, such ast-

(o) Agonda Jacquelinc Adhian,bo: N'ho is currerr yo Mogistrute ol Movoko Low Conrte See Gazettc Notice No. 2l t4 tloted 2lr
Morch,20l6. (Annexed hereto and motkcd ,SMMS" is a copt ofthe soid Eozefle notice)

(b) Gisc bo Perl Nyam*eyai who is state Counsel i'orking lor Attornqt Generul in Nyeri

(c) Mwoe Doras llanjiru: who is a Porln at Hussein Mwoe & Co. Advocates situotc al680 Hotel, * Floor, Roon 605,

That lhe negligent acts ofthe commission and/or omission by LSK, should not be visited on lhe Petitioner, thar the Norice of Motion
dated 8'h Novembcr20lT. be dismissed with costs.

I l. That before hearing of thc Prcliminary Objection upon hearing all the Advocates for the Petitioner and the respondcnts, the
Coun direc(cd both the Preliminary Objection and the Notice of Molion be heard togcther, staning with Preliminary Objection then
the Notice of Motion and ruling be dclivered rogerher.
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NOTICf, OF PRELIMINARY OBJFCTION:

12. The Pctitioner through a preliminary objection dated 20n November 2017 and liled on the same day, raised the following
preliminary point of objection.

'Thb Honouruble Court is diwsted ofth. jurisdiction to etrlertain lhe Notice of Molion Applicotion daud { Novcmber, 2017
by dint of the prcvisions of Arricles 162 (2) (o) ond 162 (i) ol thc Constitution ol Keayo 2010, Scction 12 (l) (o) of the
EmPloyn cnl and Labour Relotion$ Act No. 20 of 201I and Ralcs lS (l) (c) and 15 (2) ol lhe El.ctions (Porliamentory and
Coanf Elcclions) Petitions R es,20I7,'

13. At the hearing Mr. Mokua Ndubi, Leamed Advocate, for the Petitioner appcared jointly with Mr. Omari, Lcamed Advocate,
whcrcas Mr. Mogikoyo, Learncd Advocalc, appcarcd for tlre 2nJ Respondent 8nd Mr. Maloba. Leamed Advocate, appcarcd for tlre
l! aod Ihe 3'd Respondcnts.

14. Mr. Mokua Ndubi, Advocatc. urged the preliminary objcction poinling oul that this Court has nojurisdiclion to entertain (he 2nd

Respondent's application by dint of Articlc 162 (2) (.) and Articlc t 62 (3) of thc Constitutioo of Kenys 2010. Hc submittcd the
2d Respondcnt's application is inviting thc Coun lo make a dctermination ofcmploymcnt of Mercy Moragwa Mugusu, Advocate
whcn the detcrmination ofthat issue is exclusively restrictcd to the Employment rnd L!bour Relstions Court (ELRC) pursuant
to Scctior l2 (l) (a) ofthc Emplo)mera lnd Lebour Relations Court Act No.20 of 201t. He urged the issue as he undcrstands
it. is wherc docs that Advocate work"

15. Under Rulc I5(l) (c) of thc Elcctions (Prrlirmcntrry end County Elections) Pctitions Rulcs 201?, he urgcd thc Notice of
Motion beforc this Coun should have bccn deternincd at thc pre-trial stage. That thc limc framc bctwecn pre-trial and the hcaring
hc urged is to enable panics to prcparc their witncsses. Rulc 15 (2) of thc Elccaions (Parliomcntrry .nd County Elcctions)
Petltlors Rrlcs,2017, hc urgcd the Court should not allow the application save whcrc application could not have been brought
beforc the commcncement ofthe hcaring oflhe Petilion. Hc lhereforc prayed for the Notice of Motion lo bc dismissed with costs.

1 6. Mr. Maloba, Leamcd Advocatc, appcaring for thc l'' and the 3 Respondents, submitted lhal he has very carefully looked at the
preliminary objection, as well as thc Noticc of Motion datcd 8.1 1.2017 and submitted to claim, that this is a dispute on employment
is strc(chin8 the l3w to its elaslic limits. Hc submitted that there is no dispute on employmenl of M/s. Mercy Moragwa Mugusu. He
urged from thc application and thc rcsponses by all panies in this martcr, thc Court is being asked to make a finding of facr on the
current physical address of the conccrncd Advocatc, thus M/s. Mcrcy Moragwa Mugusu, at tho timc she commissioned the
Petitioncr's affidavits and as such hc urgcd that lhis is not a matter for ELRC but a mafler for this Court. On rulc l5 (l) (c ) rnd 15
(2) (c ) ofthc Elcctions (Psrliamcntrry rnd Coulty Electiors) Petltions Rules,20l? he urged it is clear panies are ar libcny to
file any application as long as it is brouglrt before commencement oftlre hearing ofthc Petition.

17. Mr. Mogikoyo, Leamed Advocate, representing the 2 Respondent associated himself fully with the submissions made by Mr.
Maloba, learned Advocate, for thc l'' and thc 3d Respondents, submitting the issuc beforc the Coun is not a labour and cmployment
issuc but one thal revolves around an Advocate who commissioned affidavits before the Coun and on compliance and Ethics under
lhe Osths rnd Statutory Declsrstlons Act and funher it is bas€d on the communication from a professional body, thc Law Socicty
of Kenya, which reSulatgs the professional conduct of the Advocates in Kenya. He urged further if there is an issue bctween
MusyokiMogaka and Company Advocates and Mercy Moragwa Mogusu, Advocate thal is fully a private issue, under the contmct
of law which is not a prcserve of on Election Courl. He urged Articlc 162 (2) snd (3) of thc Constitution of Kenya 2010, is not
applicable in this mattcr. On Scctlon 12 (l) (s) ofthe Emptoyment rnd Lrbour Relrtlons Court Act, he urged the same is not
applicablc in this Petition. On Rulc l5 (2) ofthc El.rtions (Psrlirmcnt.ry rnd Count, Elections) Petitions Rules,20l? he
urged the issue is, whethcr the application before Coun is an interlocutory application, urging that hc has filed supplemcntary
authorities in suppo(. Referring to authority No. I on thc Bhck Lrw Dictlonrry, 9'! Edition on prgc 155, pointing out the
applicalioo secks final orders 8nd ifprayers are grantcd (he matler in issuc shall finally bc resolved. He referred to page 889 ofthe
same authority on definition ofinterlocutory application urging ifthc matter on application is granted it will resolvc the controversy
completcly. He therefore submittcd that the matter is not an intcrloculory application. He urged furthcr thc application is not barred
by the virtue of Rule l5 (2) of the Elcction (Prrlirmcnt8ry of rnd County Elcctions) Petitions Ruler, 2017, as the hearing ofrhe
main petition is yet to commence. He poinled out that the door to filc any application at the time ofpre-trial conferencing was not
closed as the coun shted any applicalion could bc brought by way of formal application beforc commencement ofthe hearing. He
urged the preliminary objccrion bc dismissed.
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18. Mr. Mokua Ndubi, Leamed Advocate, in a rcjoinder stated the Court in determininS the application will make a determination
ofwhere the advocate works. He urged what is bcforc the Coun in the 2nd Respondent's application is an interlocutory spplication
refening to p8ge I l5 of thc Black's Law Dictionary. On Rule 15 of the Electiotrs (Prrlirmentrry rnd County Elections)
Petidoos Rules,2017, he urged it talks ofinterlocutory applicalion and the Rule is couched in a mandatory terms and urgd the
Coun lo uphold the Petitioner's Preliminary objcction.

l9' Arttcle 162 (2) (g) and (3) of the Constitution of Kenya 2010, as regards the jurisdiclion of the ELRC provides as follows:-

162. (l) The supcrior cotrts are the Supreme Courl, thc Cood of Apryol, thc High Cou and the courls rekrred lo in clousc
(2).

"(2) Porliarn.r,t shall csrabli$h courrs with the stotus ol lhe High Court to h.ar and del.rrnine disputes reloling to-

(a) enqlo)rrrcrrl arrd labour rclotions: and

(b) lhe cnironrrrerrl ond thc ase and occupation of and li e lo, land.

(3) Potlioment shall detentine thcjurisdiction oadfanctions o!thc courls conletrplat.d in clause-

20. Thc jurisdiction of thc High Coun is provided under Article 165 (3), (4), (6) rlld (7) of thc Constitution of Kcnlr 2010. Thc
High Coun however do not have jurisdiclion in respcct ofmatters rcserved for the cxclusivejurisdiction ofthc supremc Court undcr
the conslitution or falling within thc jurisdiction of lhc Employmcnt and Labour Rclations Coun or thc Environmcnt and Land
Couns.

Articlc 165 (5) (s) and (b) ofthc Constitution ofKcnys 20t 0 provides:.

"165 (5) The High Court shnll nol hove jurisdiction in respect ofmaders-

(a) rescned for lhe exclusive jurisdictio ofthe Suprenr. Cot rt andcr this Consrilution: or

(b) Ia ing vilhln lhejurisdiction olthe courts conte,rqlated in Arlicle 162 (2)."

21. Scctlon l2 (l ) (.) of thc Employmcnt rnd Labour Relations Court Act No, 20 of 201l, on lhe jurisdiction of ELRC Coun
provides as follows:-

"12 (l) Thc Coarl sholl how etclusive origindl and appcllote jurisdiction ,o heor ond d.tcnnite oll disputes rcI.rred to il in
accotdonce w h Article 162(2) of lha Constitation orr.l lhe prorisiohs of this Act or qny othq writteh lo|' which etlerds
jurisdiclion ro thc Court rclating to cn ploymenl and labour relalions including:-

(a)Dh!rates relating ro or arisirrg oul olerrrplot'ntent bcbeeen an cmployer and on emplolee;",..............

22. In view ofthe above an Election Coun cannol deal with matters which fall within the jurisdiction of Courts contemplated under
Articlc 162 (2) of thc Constltution, Thc employmenl rnd labour Rclrtlons Court Aca No. 20 of 201I clearly spells oul the
jurisdiction of thc ELRC undcr Scction 12. That includc matters rclating to dispute relating to or arising out of employer and an

employec rclationship. In the instant application, thc issue is not an issue relating lo an employer and employee as contendcd by the
petitioner as it does not fall undcr any situation envisagcd under Section l2 of the Employmcnt rnd Labour Relrtions, Court Act
No. 20 of 201l. This Court in lhe application bcfore it, is bcing asked to make a finding of a facr whether the impugned affidavits
wcre commissioned by an unau(horiscd pcrson in view ofthe provisions ofthe provisions ofthe Orahs .nd St.tutory Dectarrtioos
Act or make a finding of thc physical address of the Advocate who commissioned lhe Pctitioner's and his witnesses aflldavits. In
the application bcforc this court, thsrc is no issuc or prayer sccking a declaration that M/s. Mercy Mongwa Mogusu is an employee
ofthe firm ofMusyoki Mogaka and Company Advocates, nor has the application raiscd the issues as regards ofemployment and
labour in the affidavits, rather lhan non-compliance with the ethics under the Orths rnd Strtutory Dcclar.tions Act. Thc
Application is purcly based on the communication ,eceivcd from thc LSK, the professional body, which regulates the professional
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conducl of its members. This Court in dcaling with this application, has not bcen invited in the 2d Respondent's application to
determinc the issue of cmploycr and cmployec in rcspccl of the firm of Musyoki Mugoka & Company Advocates and onc M/s.
Mercy Moragwa Mogusu Advocate. This is an Elcction Coun and is bound by Rule l2 (14) of the Electlons (Prrlirment8ry .nd
County Elcctlons) Pctitiors Rules,20l7 to apply thc provisions ofthc Oaths end Strtutory Declarrtions Act (Csp l5) which
provides:-

"The Oolhs ond Stotutory Decloralio,ts Act (Cap l5)ondOrder I9 of thc Cit'il Prccedtre R es,2010(LN.No. l5ln0l0)sha
opply lo olJidait$ undet these Rules-"

ln addition (o thc above all Couns whclher its High Court or ELRC or ELC or Magistratcs Courts including tribunals have
jurisdiction to dclerminc whelhcr an alfidavil inlended lo be uscd beforc it is lawfully commissioned or not. No Court can be said it
has nojurisdiction when it comcs to considcring the legality ofan alldavit iDrcnded to bc used before it.

23. Rulc l5 (l) (c) and l5 (2) ofthc Elcctions (Parliamcntary and County Elcctions) Pctitions Rulcs,20l7 providcs:-

"(15) (l) lyilhi,, sercn dols oltcr lhc rccerrt of lhe lost resporrsc to a petition, ot, clection coul sholl schedale o prc-triol
conlerence ttith lhc lranies in x,ltich lhe clecrion coafl shall:-

@ delcfrrriac irrle ocatory applicotions

arrd

l5 (2) A elec,iort Court shall ,rot alloh' arry inlcrlocttory opllicolion lo be ,rrade oh conclusiofi ofthe prc4rial conlercnce. rylhe
interlocutory qtplicotion could have, bf ils nal,,re, becn brottgt t belorc lhe commenc.rrrcn, ofthe hearin( of he pelition."

24. The issue raised by both thc Pctitioner's Counsel and the Counsel for the 2nd Rcspondenl is what is "interlocutory application"
The Blacks Lrw Dictionary, Ninth Edition on prge I I5 an intcrlocutory application is defincd as follows:-

"lrrlerloculoDt applicotion A t rotion lor cquitoble or legal rclicl sought bclore linal decision."

Funhcr on the samc Black's L8w Dictionsry .t page 889 .interlocutory" is dcfined as:-

'an Order, jtdgnenl, oppeal, crc, inte nt or ten porory; nol conslituting ollinal resolution o! the whole contrcters! - also
tcrmcd nedlal, (Cases oppeal and crror - 66 - 84: Crhtittol loro - l02J (3)'Federul coutts - 572 - 5E3"

From above thouSh "lntcrlocutory application" may result in final determination ofa matter on a point of law by making of a final
order or judgment, nry view is that inlerlocutory application is thc one which is filed and heard beforc final decision is made in a
matter, lhus 8ll aPplications filcd beforc dctermination ofEleclion Petition arc in my view interlocutory applications inspitc ofthc
evenlual oulcome, save where an application is on a point of law.

25. Rulc 15 (l) (c ) ofthc Elcctiors (Psrliamcntsry snd County Elcctions) Petitiors Rulcs,2017 stales thal an clection court
shall schedule a pre-trial conference wilh the partics in which under election Coun shall determine interlocutory applications and
funher under Rulc l5 (2) of thc Elections (Parlirmentsry and CouIty Elcctions) Petitions Rules, 2017 stales that an elections
Court shall not sllow any interlocutory application to bc madc on conclusion of (he pre-trial conference, if the interlocutory
application could have, by ils naturc, bcen brought beforc commcncement ofthe hearing ofthe Petition.

26.The2 Respondent's application was filed on 8'hNovembcr2017 after the conclusion of thc pre-lrial conference, a{ler the 2nd

Respondcnt and his Counsel, as tlrcy werc preparing for thc hcaring of tlrc case discovered all affidavits in suppo( ofthe case were
commissioned by one M/s. Mercy Moragwa Mogusu. On the conclusion ofthe pre-trial conference, thc Court had directcd that any
funher applicalions were lo bc brought forward by way of fomral applicarion. The Court had nor closed thc door for filing
interlocutory applications before commencemenr of the hearing of the pctition. I havc perused the 2"d Respondent's affidavit and
reasons for bringing up the applicalion after prc-lrial conferencing and bcfore commenccment of the hcaring and I am satisfied (he

intcrlocutory application could not havc. by ils naturc been brought bcforc pre-trial confercncing. Thc application was filcd on
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8 l1.2017 and scrved on 10.11.2017 ten (10) days before the intended commencement date ofthe hearing ofthe peti(ion. The
pctition has not becn heard yet. I thercforc do not find any breach of Rulc 15 (2) of the Elcctions (Prrlirmentrry lnd County
Elcctlons) Petitions Rulcs, 2017. At any rate, my vicw is that any apptication, for striking out a petition which is purely based on a
poin( of law can bc filed ar any time beforc conclusion ofthc hcaring of rhe petition.

27. The upshot is that (hc preliminary objection is devoid of merits. I find and hold Ihat this Court has jurisdicrion to cntenain thc
Notice of Motion datcd 8'h November 201? by vinue ofthe reasons stated in this ruling. The prcliminary objection is dismissed
with costs to the 1", thc 2"d and thc ad Respondents.

NOTICE OF MOTTON DATED 8nr NOVEMBE& 201?.

28. The Noticc of Motion by the 2d Respondent dalcd 8s November 2017, is bascd on rhe provisions of the law on the top part of
the Motion, and sceks prayers on the face of the application and is based on the grounds on the face of thc application and aD

aflidavit ofthe 2d Respondcnt dated 8'h November 2017, paniculars whcreof orc well captured under paragraphs 4, 5, and 6 of this
ruling which I necd not reproduce. The lu and the 3d Respondcnts Rcsponse to thc application is cap(urcd undcr paragraph 7 of this
ruling and thc petitioncr's Responsc to the Motion is captured under paragraph 8, 9 and l0 ofthis ruling.

29. Mr. Mogikoyo, Leamcd Advocate, rcprescnting the 2nd Respondcnt/Applicanr relicd on the grounds on the face ofthe Norice ol
Motion and the 2"d Rcspondcnt/Applicant's Aflidavil. Hc urged under Rulc E (4) (b) of thc Elcctions (Prrlirmcntsry rnd County
Electiotls) Pctitions Rulcs, 2017 a pctition shall be supponed by an allidavit swom pcrsonally by thc petitioner as pcr Rule l2 (t)
(b) ofthe lforesald Rulcs 2017. Undcr Rulc l2 (2) (f) of thc sforesrid Rules the name and address ofthe advocate, ifany acting
for the petitioner, has to be provided, which shall bc address ofservicc. That thc Petitioner's affidavir ofsuppon on page 49 ofthc
pctition, givas the name ofthe firm ofAdvocates ac(ing for the petilioner as Musyoki Mugaka and Company Advocates, thal undcr
Rulc 12 (3) ofthc rforeslid Rulcs 2017 it is provided that each person who thc Petition in(end to call as a witncss at (hc hearing,
shall swear an alTidavit and Rule l2 (4) ofthc lforessid Rules, requires the Peti(ioncr to llle the aflidavits swom under 12 (3) of
thc rforesrld Rulcs 2017. Mr. Mogikoyo, Icamed Advocate, urged it is mandatory rhc aforesaid alfidavits, bc filed togcther with
the pctition. He urged the petitioner listed six (6) witnesses whose allidavits, he filed rogcther with thc pctition rcfening ro pages 3 -
l9 ofthe Pctitioner's Petition filed on 6'h September 2017. He urged alt aflidavits must bc swom bcfore Commissioner for Oaths in
accordance with the Rules and provisions sct out undcr the Osths ,nd Strhltory Dcclaratiors Act referring to Scction 4 (l) of the
Orahs stld Strtutory Dccl.rstions Act which he urged is rclevant lo this applicalion, and submittcd a commissioncr cannol
commission his or her own documenls or documents prepared by firm ofAdvocates lrom where hc/shc works or where hc/she has
an interest. Hc pointed out that all witnesscs aflidavits in suppon ofthe pctition including the pelilioner's sflidavit in support ofthc
Petition, werc commissioncd by M/s. Mercy Moragwa Mogusu, Advocste, which fact hc urged rhe 2 Respondcnt discovered on
7. | 1.2017 when preparing with his Advocates for thc hearing ofthe Pelition, and who the 2 Respondenr was aware was working in
thc firm of Musyoki Mogaka & Company Advocates. Thc 2d Respondent look furthcr acrion to confirm wirh thc aforessid
Advocate whether shc was s(ill in thc aforesrid firm of Advocates. That he went to LSK Ponal and did a search from which hc
confirmed shc had dcclared to LSK her work place was Musyoki Mogaka & Co. Advocates (Annexturc "VKM 2 (a)." That thc 2"d
Respondent took funher action to make an inquiry with LSK and gor confirmation through (annexture "VKM 2 (b)," provoking the
filling of thc Notice of Morion. Thc Advocate for the 2nd Respondenr/Applicanr refencd the Court to thc following authorities in
suppon of thc applicarion.

(i) Kenya Fcderation o/Lobour & Another l/, ,lttom.y Gcnerol and 2 Othcts 120141 .KLR.

(ii) Calt.x Oil (Kcnfa) Ltd y. Ncte Stadiun Station Ltd & Another 120021 9NLR.

30. Mr. Mogikoyo, submitted that thc Replying aflidavit by the Petitioner contravenes Order 19 (2) (3) (s) of Civil Procedurc
Rulcs, as it is argumgntative and most of thc paragraphs are based on hearsay and tha( M/s. Mcrcy Moragwa Mogusu did not file
response denying lhat she docs not worli for Musyoki Mogaka and Company Advocalcs. That lhe allegation she works for Musyoki
Mogaka and Company Advocates has not becn controverted.

3l Mr. Maloba, Leamed Advocate, appearing for the l" and the 3d Respondcnts, suppons the Norice of Motion dated 8.11.2017
and relied on the I" and thc 3d Respondents Rcplying afl'idavit dated l8'h November 201?, contents whereofare found on paragraph
7 of this ruling. He urges thc Pelitioner denics M/s. Mercy Moragwa Mogusu works in rhe firm of M/s. Musyoki Mogaka and
Advocates, yct no aflidavit from her was filed dcnying the allcgation, that she works in the said firm ofAdvocalos. Hc pointed out
lhe lctter anncxed by the 2''r Respondent/Applicant dated 8. | 1.2017 from LSK confirmcd M/s. Mercy Moragwa Mogusu's current
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addrcss is at Musyoki Mogaka & Co. Advocatcs, the same firm in which thc Petitioner practices in and named after him. On the
Petitioncr's Replying amdavit he urged rhe samc is cvasivc, diversionary and purely intended lo mislead the Coun. He pointed out
the Petitioner has scrved thc 3d Respondent with Replying affidavits which are not commissioned and signed as required by Law,
urging Coun lo strike the sllidavits off. He urged thal lhc law is clcar as pcr scction 4 (l) of thc Orths rnd st.tutory Dccl.rrtlons
Act which he relied upon. He referred to the l'' and the 3d Rcspondcnls lisr ofaurhorities being as follows:

"1. Kcnyo Fcderation of Lobour & Another y. Aflomqt Ge,tcrol & 2 Olhe6 l20l4l eKLR.

2. Caltet Oil (Kenya) Linited v. Nete Stadiut , Sen'ice Station Lld & Anolher J20021 eXLR.

3. Dickon Mwenda Xithinji v. catiruu Petet Mu,rlo &. 2 Othcts J20l4l eKLR.

On the eff.{t ofaffidavit comntissioned by the samc firm

32. On thc authoritics submitted by the Petitioner, to thc effect that rhc Court can allow the Petitioner ro file fresh amdavits incasc
his aflldavits arc struck out from record, Mr. Maloba, Advocatcs, in his rcsponsc referred to Rules ofthc Elections (Prrli.mcntrry
rnd Counay Elcctlons) Petitions Rules, 2017, urging undcr Rulc 8 (4) (b) ofthc rforesrid Rules which is couched in a mandatory
tcrms, the Pctilion shall be supponed by an affidavit and that under Rulc 19 (2) of the rforesaid Rules, il is provided that Coun
cannol extend thc timc within which a Petition is supposed lo be filed or determined. Hc urged that thc Couri has nojurisdiction to
granl leave lo lhc Petitioner to file fresh afndavits once it finds the alfidavits on record arc defective.

33. Mr. Omari, Lcarncd Advocate, represonting thc Petitioncr in responsc to the Rcspondent's Counscl Submissions, urged the
Counscl urgcd two points on facts and law. That on the basis ol facts hc submittcd arc that one Mercy Moragwa Mogusu works for
Musyoki Mogaka & Co. Advocates. is based on LSK Ponal and attachcd documents over the said Counscl Adm. No.
P.105/4951/03. He submitted lhat there is no dispute the Counsel is a Commissioner for oaths nor is it disputcd the witnesses
appcarcd beforc her and that she commissioned the affidavits. Urging the question is whether she works in thc firm of Musyoki
Mogaka and Co. Advocatcs.

34. Refering to the said Advocates, profile exhibit "VKM 2" which shows since 2009, Mercy Momgwa Mogusu Advocatc was
with Musyoki Mugaka & Company Advocate, he urged the Physical address is Uganda House,46 Floor, Kenyatta Avenuc, whercas
in the plcadings il is clcar where the law firm is situated, stating it is situated ar the same place but suite 19 and not Door 19. Hc
stated thc l.eltcr as regards the last known contact addrcss as declarcd by Mercy Moragwa Mogusu, it is not providcd when the
address was declarcd, urging the same is ambiguous, as it is not clear when the commissioner declared her contact addrcss. Hc
urged contact addrcss is not similar to work place, submitting contacl means a place where one can bc found and one can avail
documenls or infomration. may be, where lelters from LSK can b€ send lo. He submitted contac( has nothing to do with where onc
works.

35. On thc Wabsite he challenged the LSK Website, doubting whcthcr thc same is even updated and whelher it is conect rcfering (o

contents of Rcplying Affidavit under parrgrsph 22 (a) in respccl to Agondr J.queline Advocstes, where it is indicated as
working as cmployees ofMusyoki Mogaka & Co. Advocates, notwithstanding, that she left the firm long timc ago. The Petitioner
referrcd to Kcnya Gazctte Notice ("SMMs") in respect ofAgonda Jacqueline, now a Magistrate, who was onee his employee and
currently working at Mavoko Law Couns, and C'SMM6") a cause list for the said Agonda Jacqueline, urging rhat is one of thc
credibility qucstion on thc website. He urged another credibility qucstion is raised on parrgraph 22 (b) of thc aflidavil of the
Petitioner' on the websitc whcre it is stated one Gisembr Paul Nyrmweya is an Advocate in that firm, but that is not so as hc is a
Slate Counsel working for gain in the Attorney Oeneral's Officc and urged hc cannot as such be said to be working for Musyoka
Mogaka & Co. Advocales, athching his pay slip marted "SMM9" and allegedly based at Nyeri. He added an Advocale, in private
law firm of Musyoki Mogaka & Co. Advocates, cannot and will never be a State Counsel in the Attomey GcncrEl's Office. On
psrrgrrph 22 (c) Mwre Dorcas Wrnjiru in thc LSK websitc, hc urged is shown as an Advocate, yet he urgcd shc is a panner in
the ,i.m refered to as Hussein Mwee & Co. Advoc.tcs siruated 8t six-eighty Hotel, 5s Floor Room 605, as pcr anncxturc
"SMM?." Hc urgcd that the same LSK website depicts Mercy Momgwa Mogusu as an Advocate, in thc firm ofMusyoki Mogaka
and Company Advocatcs, which the Petitioner denies. He ssked whether the LSK website in view of the abovc can be relied.
Submitting lhat whatever is in the LSK websitc canno( bc truthful but is a misrcpres€ntation ofthe true facts. Hc urged the Coun to
(ake JudicialNoticc that, thc LSK website is not updatcd and cannot be rclied upon, rcferring to "VKM 2 (a) and "VKM 2 (b)" the
2nd Respondcnt's annextures urging it is nol ccrtain when the lasl known contac( address in respect of Mercy Moragwa Mogusu
Advocale, wcrc given to LSK and urged the address given is different as thcrc is difference b€tween thc "door" and "suitc" pointing
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the details are always given to LSK by the Advocates.

36 On the letter by Mary M. Kitonga, the Program Officer Compliance and Ethics, the Peritioner urged shc should have made an
affidavit. He urged under lhe Lrtd Society Act, 2014, No. 2l of20l4 undcr Section 26(3), rhe Secrelary ofLSK. who is C.E.O. of
LSK is rcsponsiblc to thc council for the day to day administration and Managcmenr ofthe Secretarial and as such all compliance
for the LSK, hc urged are signcd by the Sccretary in rcspcct to any communication and any communication by Mary M. Kitonga are
not legitimate and has no full force of the Law. Hc urgcd the Court to inrerpret the Constirution guarded by Schcdulc 6 (7) of thc
Constltutioq Artlclc l0 rnd l9 - 22 ofthe Constitutlon of Kenyr 2010, in regard ro the matter before rhe Coun, pointing out that
thc Oaths rnd Ststutory Declsrrtions Act, was enacted before the Consrilution ofKenya 2010. He urged under Articlc 259 ofthe
Constltution the interprctalion must be purposeful and lead to the development of thc law in strictly following thc provisions of
Articlc l0 of thc Constitution. On Scction 4 (l ) of thc Oaths ,nd Strtutory Declrrations Act, Mr. Omari, Advocate submitted
that it was made to bar Advocates from Commissioning documents for Commcrcial gain.

37. Mr' Mokua Ndubi, leamcd Advocate, appcaring jointly with Mr. Onrari. lcamcd Advocare, of thc Pctitioncr in his response
rcitcrated thal the Pctilioner in filing the Peti(ion hc complied with thc provisions of rhe Consrirurion, Elcctions Acr and all
provisions of thc clections Rulcs. He reiterated that at tlrc time of swearing thc impugned affidavits, the commissioner, who
witncssed the affidavits was nol an employcc of thc petitioncr's firm of Musyoki Mogaka & Co. Advocates. Hc urgcd the Court to
place more weight on thc aftjdavit ofthe Petitioner rathcr than the Letter by LSK. Hc further submitted lhe aurhor ofthe letter can
bc exanrincd. h support ofthc Petitioner's casc he rclicd on the case ofHenry Okello Nadimo V IEBC & 2 Othcrs HCEP NO.2
of 2013. He subnriltcd in casc lhc Court linds thc amdavi(s dcfective, il can exercisc its discretion and admir thcnr but submitred
that the said afridavits arc nol dcfective. He funhcr urged lhc Coun to summon Mercy Moragwa Mogusu, Advocate, for cross-
examination undcr Scction 80 of the Elections Act.

38. In rcply to lhc Petitioncr's Counsel submissions Mr. Mogikoyo, leamed Advocare, for the 2d Respondenl/Applicant stated thc
Petitioner's Cotrnsel has gone ahcad to discredit thc LSK'S website submitting thc Petitioner and his Counscl arc professional
lawyers and members of Law society of Kenya and thcy very well know the procedure for applying for practicing Certificatc
pointing oul.lhe applicalion lor pract icing cenificate for currcnt practicing year is madc between December thc previous procceding
ycar and 28"' Fcbruary of thc curent year, with information declared by the Applicant in tho application form for practicing
cenificate, which information LSK puls in its websitc. Amongst the information required from the advocale applying for practicing
cenificale to LSK, is lo disclose where he or she cilhcr practices or work place or if is a sole legal practitioner, thar must be
disclosed including thc name lo his or her firm, givc physical address ofwherc he or she praclices or ofhis firm. He poinred out that
the information contained in annexture "\'KM 2 (a\ and 2 (b)" is the information thar was given lo LSK by Mercy Maragwa
Mugusu, Advocate, when she was tasking out her practicing certificate for thc year 2017, Pointing out there is no information of
change ofher current addrcss. That the informa(ion as contained in "VKM 2 (a) and 2(b)" he urged is cuncnr and updated and a truc
rcflection ofwherc Mcrcy Moragwa Mogusu, Advocale, pracrices. On claim set o!t under paragraph 22 ofthc Potilioner's aflidavit,
he stated the LSK websitc captured thc corrcct and upd6ted information as regards the individuals referred to by thc pe(itioner and
that the LSK cannot be faulted. On the discrepancics of thc address on Uganda House, Kenyatta Avenue, hc urged there are no
"suites" or *doors" labelling.

On allegation Ihe Programs OlIcer of LSK cannot or is not an official person to write letters on issues touching on thc advoca(e
bcfore Coun, he urgcd the arguments is self-defcating referring to the Petitioner's Replying affidavit. (Annexture "SMMI") a letter
dated l4.l 1.2017 from the office of Musyoki Mogaka and company Advocates signed by Mr. Dunston Omari, Advocate in this
petition addressed to the Program Officer, compliance and Ethics and another letter copied lo the same person by the same firm
dated l5.l1.2017 and evcn a third letter dated l6.ll.20l7lo the said Program OIficer, compliance and Ethics, LSK signed by the
petitioner. He submilted thc Advocates in the firm of Musyoki Mogaka & Co. Advocates and the Peririoner have questioned the
competence of dre Program OII]ceq compliance and Ethics, LSK. He pointed that under Section 28 (2) (b) ofthc Law Society of
Kenya Act,2014, No. 2l of2014, the structure ofthc Secrgtariat is structurcd in a manner that consist ofvarious direclomte and
creating the compliancc and ethics directorate.

39 On rcfercnce tothe various Articles ofthe CoDstitutio[ rltd Schedule 5, Articlc 10, l9-22end159(2)(d),heurgedthat(his
is not a Constitutional and Divisional Human righls of the High Court of Kcnya, which deals with thc infringement of rights
provided for under Anicle l9 - 22 as read with Anicle lO ofthe Conslitution ofKenya 2010. He argued Articlcs referred lo cannot
be used by the Petitioner as a dcfence for non-compliance with the ctear provisions ofthc law. He submittcd on aurhority submirtcd
by the Petitioner Hcnry Okello Nrdimo V. IEBC & 2 Othcrs (supr8) al Busia. thal thc same is distinguishablc.

40. Mr. Maloba, Learned Advocate, for the l'' and the 3d Respondents on his pan, responded by associaring himself with
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submissions by Mr. Mogikoyo Advocate , urging much has been spent on discrediting the LSK portal but no time has beeD spent to
inform the Coun the firm under which Mercy Moragwa Mogusu Advocate practices. He urged no documentary evidence was
produced by the Petitioner to show at what place she practices, notwithstanding the Petitioncr's side stated she was working at
Peti(ioner's brother's-in-Law firm thus M/s. Momanyi & Co. Advocates. On the LSK websit€ he submitled it was upon the
Petitioner to demonstrate Mercy Momgwa Mogusu updated the LSK, with her cunent contact and i( failed to update the same in
their website and Database. On the issuc ofthc physical address ofMusyoki Mogaka & Co. Advocates as being "Door 19" to their
prefcned "Suite 19" hc urged it was not shown that the two phrsses "Door 19" refer to differen( physical locations. On the lctter
*VKM 2 (b)" and Petitioner's submissions that thc Petitioner's affidavit should be given more weight than the LSK letter he
pointed out that the lctter "VKM 2 (b)" before Court is brought through an afl'idavit by the 2nd Respondent dated 8.I t.2017 hence it
is equally weighty. On allegation that the Petitioner is an innocent litigant he referred to paragraphs I and 42, of the Petitioners
affidavit $'trich confimrs he is an Advocate of the High Court of Kcnya practicing as a sole practitioDer in the firm of Musyoki
Mogaka & Co. Advocate. He is therefore a pcrson who is wcll aware ofthe effecls ofswearing ofan amdavit and the provisions of
the Oaths and Statutory Declarations Act. He urgcd that there has bcen no dispule on legal position tlrat an Advocate cannot
commission an affidavit drawn by his or hcr own fiffn.

41. I have takcn a lot of time to meticulously reproduce the rival submissions for and in opposition of the Notice of motion dated
8.11.2017 by the 2"d Respondcnt. I have equally captured the respective responses by the l"'and the 3d Respondents and the
Petitiolcr. I have alsq, have had time to go through the respective supportive authoritics on the rival positions takeo by both sides in
the application. Having considercd the pleadings and the submissions the issues arising for consideration in this application can be
sunrmed up as follow5;

(i) llhere wos thc conmissioter ofthe Petilionct's sappotlitc offidot'it doted dh September 2017 qnd the sk allidafit of fie
Petitiofict'$ six (6) witnesses atl dotcd Seplernber 2017 one Metq' Morugwo Mognsu, Procticing ol the lhnc of the
commissioning ofall thc sew (7) qlJidavits,,

(ii) Con o comnissionerfor Ooths erercise tlre potters given nder thc Oqths qnd Stdlatoq, Declarolions Acl it any lroccctlhrgs
or mater in which hc or shc is lhc Advocale fot ony of the partics to the ?roceedings or conccrned il lhc .nalter or in which he
or shc ls inlercsted"

(iii) Can Courl strikc out and expungc the sevcn (7) ollidavits ruleted in the ld Respondcnt's Noticc o! Motion dotcd
8. t 1.2017"

(iv) Car thc Petition prcceed ,o hearing if the seren (7) allidqyits orc sttuck oul and etptnged lrom lhe record"

(t) lyhat ordet con the Court moke on coststl

42. The first issue for consideration in this 8pplication is wherc wss the commissioner ofthc Pctitioner's supportive arlidrvit
dsted 6rt Scptcmbcr 2017" rnd thc six (6) rflidsvits of the Pctitioner's six (6) witnesses all dated 6ri Septcmber 2017 onc
Mercy Morogwa Mogusu prrcticing rt thc tlmc of the commissioning of all the seven (7) allidavits" [n the submissions and
aflidavits filed in support and in opposition of the application there is no dispute that the affidavits were swom by the parties
mentioned in the respective affidavits and were commissioncd by one Mercy Moragwa Mogusu either at Nairobi or Kisii as shown
in the various affidavits. What is in disputc is where was the commissioner practicing lBw. The 2"d Respondent's position is that
Mercy Moragwa Mogusu was at the time of commissioning the seven (7) affidavits practicing law with the firm of Musyoki
Mogaka & Co. Advocates, whereas the Petitioner conlests that position and states Mercy Moragwa Mogusu was not working in that
firm but that of Momanyi and Associates Advocates. The Petitioner has not attached any documentary evidence to demonstrate
indeed Mercy Moragwa Mogusu was not practicing law at the lirm of Musyoki Mogaka & Co. Advocates but with the firm of
Momanyi & Associates Advocates as submitted by the Petitioner. The 2nd Respondent on his pan as per the contents ofhis sffidavit
attached documentary evidence showing where Mercy Moragwa Mogusu was at the time in question working or practicing.

43. The 2"d Respondent in his affidavit in suppon ofthe Notice of Motion dated 8'h November, 2Ol7 averred that he tatked to Mercy
Mongwa Mogusu, afier pcrusing the seven (7) aflidavits while he was preparing for hcaring of the petition and after noticing all
affidavits wcre commissioned by her. This was immediately after 7'i November 2Ol7 as per paragraph 4 oflhe 2'd Respondent's
affidavit. She informed him, which, information he believed to be true, she was practicing in the law firm ofMusyoki Mogaka &
Co. Advocales, the firm which had drawn and filed all the documents in this perition. He then checked with the Law Society of
Kenya ponal and the Law Society itself, which confirmed indeed Mercy Moragwa Mogusu is still practicing from M/s. Musyoki
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Mogaka & Co. Advocates and was supplied with copies of M/s. Mercy Moragwa Mogusu's Advocatc's profile "VKM 2 (a) and 2
(b)" LSK Advocate search Enginc on Advocate prollle Mogusu Mercy Moragwa Pl05 number P. 105/4951/03, practicing slatus:

Mogusu Mcrcy Moraorva

Pl05/ I05/495t/03

Practlcirg Slrtus: Activc (2017)

Precticc Numbcr: LSK|2OIT 1739

ABA Saaaus: Non Lifc

ll'ork Plocc: MUSYOKI I\IOGAKA & CO. ADVOCATES

PhJ'sico! Addtess: UGANDA HSE.,4 t FLR. DR. tg, KENYATTA AVENUE

TOll/N: N,IIROBI

TELEPHONE:.

The obotc conrocts orc thc ldst knonu corrtacls as dcclored by Mog su Merc)'MoroENa

Th e <*>cr nte n t h d i c o t e.ftot fu r

"The obotc conlact orc the lost known c.rrrlacts as dcclared b! Mogttsu McrcJ' Moragwa

Are, of Prrclice

Yeat:2017

Thc document funher gives details ofpocticing status and CLE compliancc form 2009 - 2017 showing under practrcrng status
Aclive. On anncxture VKM 2 (b) a letter from LSK by Mercy M. Kitonga, Program Officer, compliance and ethics, BqLMO8JET
Mrrcy-!4nrrgu it confirms according to thc record, held by LSK, the current address for the advocate mentioned thereto is carc
Musyoki Mogala & Co. Advocares Uganda House,4'h Floor Door 19, Kenyatta Avenuc, P. O. Box 571800 - O02OO, Nairobi.

44. The Petitioner in his affidavit aver that Mcrcy Moragwa Mogusu is not an employec of Musyoki Mogaka & Co. Advocatc and
under paragraph l3 ofhis affidavit avencd that hc is a sole proprietor rcgislcrcd undcr the Registration ofBusiness Namcs Act and
added a( the time ofcommissioning the aflidavits, Mcrcy Moragwa Mogusu, was not an employee, Associate or panner ofMusyoki
Mogaka & Co. Advocates, urging he is awarc shc works wilh and/or the firm ofMomanyi & Associates, Windsor House,6th Floor
and adding she has no interest whatsocver in his firm, which had drawn and filed thc pleadings to feler her commissioning thc
impugned allidavits. He atlachcd a letlcr addrcssed lo Program Oflicer, compliance and Ethics dated 14.11.2017, (Anncxture
SMMI") writtcn by Mr. Danslun Omari Mogaka Advocate, in the same firm slaring panly as follows:-

"rl'e h'.ilc lo irrlorrfl lou thal Mogasu Mcrc)' Morogno hos ncwt $,orkad in our firfi sirrce lhc inccption of this low Jirnt Kindly
bul urg.nlb'conlocl the said Adt'ocolc on 0727650027 *ith a purlrosc of esbblishing where she praclices low. ln thc ,rreantime,
te will bc most obliged if yoa would updale lour pebsite lo indicole thalshe docs not work in oarlirm. U.ged y issue lhe bcarcr
o/ rhis let cr *tlh a lclter indicating lhat Mogusu Mercy Moragwo hos ncvr trotked in Musyoki Mogako ond Company
/dvocalcs, Also issae hin teilh o col\ of hc kttet dqted 8/l l/17 fion, Nyoneta, Mogako and Mogiya Con lony Adrocotes lo
youne[, daay. "
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The Petitioner by fr-rnhcr leltcr dated 15.11.2017 to M/s. Momanyi & Associates written by D. Omari Mogaka, Advocatc, over
Mogusu Mercy Moragwa, Advocate, P.105/4951/03 stated Party as follows:-

"Wc nole lhql the abow advocote hod praiousl! token out her pruclicing cedilicote lrcm otr Jirrn bul cnd.d ap joining loar
JinL

For purposes o! oscerloin lrct currcnl addrcss, *indl! do ganllm lo us Nith o cop)' to the Lon' Socielt' of Ne yo thal lhe said
Advocqle hos been ot t'our lox, firm more paniculorll, from Scpternber 20l T lo dale."

From thc Petitioncr's annexturcs it is depitchcd rhar the Petitioner by his letter of l4.l 1.2017 did not know where Mercy Moragwa
Mogusu was practicing law, yct thc following day l5.l 1.2017 he wrote to Momanyi & Associate directing thcm lo confirm to them
with a copy (o LSK thc said Advocalc has bccn at Momanyi & Associates and more particularly fronr September 2017 (odate. That
if Musyoki Mogaka & Co. Advocatcs wcre candid and/or honest that they did nol know whcre Mercy Moragwa Mogusu was

working, why osk Monranyi & Associates to do a letter stating she had bcen at thcir firm nrorc particularly in Septcmber 2017"

45. In thc instant casc thcrc is sufficicnt evidcnce from the 2nd Respondcnt's aflidavit and anncxlurcs from LSK that Mercy
Moragwa Mogusu in sccking for current praclicing certifica(e and in complcting her application forms for cuncnt practicing
ccrtificate for thc ycar 2017, in which thc applicants are required to declare to thc Law Socicty their work placc, shc dcclared her
work placc as M/s. Musyoki Mogaka & Co. Advocatcs, vide "VKM 2 (a)" she voluntarily and lruthfully gave hcr particulars to thc
Law Society ofKenya. The LSK confirmcd her paaiculars through annex(ure "VKM 2 (b)." I find thc lwo docunrents wcighly and

clearly pointing to wherc Mcrcy Moragwa Mogusu practices laws as they were issucd by Rcgulatory Professional body which deals

with issues touching on practicing Advocatcs. I takc Judicial Notice that an application for praclicing ccrtificatc for the current
practicing ccnificatc for any practicing Advocale, is madc betwcen December ofthc prcvious prccccding ycar and 28th ofFebruary
as o[ thc currcDl year and that thc information declared in thc form by lhe Applicant for practiciDg ccrtificate is thc samc

information thc Law Socicly puts in its websitc. The LSK is not under any duty or obligation to invcstigate on lhe information givcn
by the Applicant but takes il as thc whole Sospel lruth as dcclared by the membcr who is applying for thc cenificate. The
certificates arc applicd for individually, so i( is thc duty ofthe Applicant to givc thc corlc{t informalion as to wlrerc he or she either
practices or worli placc. I thcrcforc find thc information in "VKM 2 (a) and 2 (b)" to bc correct and to have been given by no other

frcNon, othcr than Mcrcy Moragwa Mogusu and .s truly reflecting lrer contact addrcss and hcr placc of practicc or work place. That
ifthcrc wcre changes say on the placc ofpractice or work place it was upon her to havc advised thc LSK ofthe change. I find that
no cvidcnce inform of documentary cvidencc or olheru'ise has been adduced bcfore lhis Coun to decide otherwise. I find thc
information in thc LSK's wcbsilc crcdiblc, correcl and updated and as a true rcflcction of wherc Mercy Moragwa Mogusu works
othcrwisc shc would have swom an amdavit contravening thc same. On issucs raised under Petilioner's pangrrph 22 (r) (b) rlld
(c) as rEgards the contact addrosscs ofthc three Advocates who once worked with M/s. Musyoki MoSaka & Company Advocates
and failurc to update thc LSK website as regards the contact addresses ofthe said Advocales, I have perused annextures "SMM 5"
"SMM 6" SMM7", as regards Jacqueline Adhiambo Agonda, "SMM7" shows practicing status ofAgond. Jrcqueline Adhlambo
inactlvc (2017) ABA status: unpaid, "SMM8" of Glscmba Prul Nyrmweya, practicing status inactivc (2017), ABA status: unpaid,
"SMMg" is pny slip lor ciscmbc Prul Nyrmweyr for October 2016, November 2016, Decembcr 2016, Oflice of A.G. and

Depanment of Juslicc "SMMl0" Mwes Dorcas Wrnjiru shows practicing status Aclive 2017. ABA status: non-life. All the
annexturcs given by the Pctitioncr arc clcar, that (hc contact addresses thereto are the last known contacts as dcclarcd by the
respective panies, that whcrc thc pa(ies have not bothered to update or contacl LSK to change thcir addresses, that does not mean

as urged by the Petitioncr, the wcbsitc ol LSK is incredible or unupdated. That apart, the issuc mainly b€fore this court is the
contact address ofMcrcy Moragwa Mogusu and not that ofthe former employees oflhc Petitioner.

All tlre annextures rrlicd upon by the Petitioner gave the physical address as Uganda House,4'h Floor, DR. 19, Kcnyatta Avenue.
There is no meDlion of"suite 19" as urged by thc Petitioner, though the pleadings mentaon suitc 19. The Petitioner has failed to
demonstmte thal therc is diffcrence bctween the "Door 19" and "suite 19" and if it is there, it is of what" I find "door 19" and
"Suitc 19" are the samc and onc, whe(hcr one chooses to reGr to the entrance as "door 19" or "suite 19" it is the samc cntrancc to
the Petitioner'6 office.

46. On the Program Officer. compliance and ethics, Scctlon 26, 27 and 28 ofthe L.w Socicty of Kcnyr Act, 20t4, No, 26 of 201I
provldcs rs follows:

"26 (l) Therc sholl bc o sccretary to the Council x,ho shall be thc chicf cxecative oJthc Socict! and in charg. oflhe s.crclariat
of he Societ!,
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27(l) The sccrclaridl

(l) There sholl be a s.cretaiol oflhe Sociely to be headcd by th. sccrctory.

2E(l) StrucTurc of th. scctctatiot

(I) The seoetariat sholl bc stractuted in a monner lhal prornotcs the corrrnrilnrenl lo praclice excellence and clicnl corc it lhc
ptolession "

(2E) (2) (a) the pnclic. slqndards dire.lorote $'hich sholl be rcsponsiblc lor lhe promolion ol.tccllence in ptaclice, clierrl corc
ond thc achicvemenl offull compliance x'ith the .ules of good procrice in thc prolession lhrcaEh adrice, sapport and olhcr lonns
of assislanc. to odvocotes and la* firn$;

(b) the conpliancc ond .lhics directorate h,hich sholl be responsible lor lhe receipt ond .t'aluation of cornltloints ogoinsl
odrocoles ond lhe prcsecution of mottcrs bclorc lhc Disciplinary Cornrrrittcc;

In view ofthe above I find and hold thal lhc Program Officer. compliancc and cthics, in thc Law Socicty ofKenya is a statutory

creature and M/s. Mary M. Kilonga is lhe current holdcr ol'that posl with full nrandate and rcsponsibility for the receipt and

evaluation ofcomplaints against Advocatcs and thc Prosccution of mallcrs bcforc Disciplinary Commi(tec. I lind she acted within
her powers and authority in rcsponding to thc 2 Respondent's requcsl ald in issuing anncxture "VKM 2 (b)." In fact lhe Petitioncr

recognises her positon as he wrolc morc than onc Iettcr to hcr and cvcn approachcd hcr in nrattcN rclated to her duties- I find
annextures "VKM 2 (a)" and "VKM 2 (b)" to have bccn issucd by thc right o,Iccr from thc Law Socicty ofKenya.

47. The Peritioner's Counsel rcfcrrcd ro Articlc 10, 12, l9 - 22, 159 (2) (d) of thc Constituaion of Xcnya 2010 rnd Schcdulc 6 of
thc Constitution of Kcnyr 2010, in urging thc Coun to bc guidcd by lhc same in lhc interprctation ofthe Constitution, however,

the Counsel was not specific on thc issuc that nccdcd interprctation. I am in this Petition sitling as aD Election Court and not as a

Constitutional Coun. This Court was not lold u'hat rights, if any rights, wcre bcing violalcd or infringcd or threa(cned to be

breached and by who and how. I am dcaling $,irh an Elccrion Pcrition. which has to bc determined within tinrclincs set by the

Elections Act rnd thc Constltution of Kenyr 2010, No single Aniclc of lhc "Constitution of Kenyr 2010" has been broughl
forward in this Pctilion for inlerprelation by lhis Coufl. In this Pelition and morc spccifically what this Court is dealing with, is not
an issue oftechnicalilies but on issuc ofnon-compliance ofthc law, rcgarding comnrissioning ofthe aflidavits undcr the Olths.nd
St.tutory Dccler8tlons Aca. Thc Anicles rcfcrrcd to by the Pelitioner and which this Court was asked to intcrpret do not exccmpt
any party fiom complying with thc provisions of thc Law. I find thc Articles rcfcrrcd to, nol rclcvant in thc application before the

Court and not forming any defence for non-compliancc with statutcs. This Court being a Coun of Law is called upon and obligated
to interpret the law and apply it as it is. Thc Court cannol closc its eycs to non-conrpliancc within thc law nor can it for8ive it. On

Scction 4 (l) ofthc Orths rnd Ststutory Dcclsrrtions Ac1, thc Petitioncr urges lhat its purpose is to prevenl commercialization of
aflldavib or documents by conrmissioncrs. I find that not supportablc by any writtcn law as Section 4 (2) of thc Orths 8nd
stetutory Dcchrstions Act providcs lhat the commissioner for Oalhs is cntilled to charge and bc paid such fccs as may be

authorized by any rules ofCourt for time being.

48. Having said thal much and having noted that Mcrcy Moragwa Mugusu ncvcr swore any affidavit to controvc( the contents of
the aflidavit of the 2nd Respondent and challengc hcr contac( address as givcn on the annextures "VKM 2 (a) and 2 (b)," 8nd the
petitioncr having not dcmonstrated through documentary cvidcncc thal Mercy Moragwa Mogusu does not work in his firm but (hat

of MomaDyi and Associates, and having peruscd his affidavit which I havc noted is not only evasive diversionary but is

argumcntative in nalure, and considering all the submissions from bolh sidcs, I am satislied that on balancc ofprobabilities the 2"d

Respondcnt has provcd thal Mercy Moragwa Mogusu, who commissioncd the seven (7) impugned atfidavits dated 6'h September
2017 as of(hat time was prac(icing at thc (imc ofthc commissioning ofall seven (7) affidavits or her work placc was at Musyoki
Mogaka and company Advocates.

49. Thc next issue for consideration is whether I commlssioner for Orths crn crercl3e thc powers given under Orth3 rnd
strtutory Dcchrrtlons Act in rtry procecding! or mltter ln whlch he or ihe is the Advocatc for rny of the p.rtles to the
proceedlngs or concerned in the mrtter in t"hich he or she ir intcr€sted" Thc rclevant law on this point is found undcr Section /a

(l) ofthe Olths lnd St.tutory Declarttions Act, which provides:-
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"A comaissloner lor oaths may, b1,virtac of his corrrmission, in ony pcd of Kcnyo, odrnini er cny o.rth orlakc on! aflidoitlor
thc parflt$a of ony Coatt or mattet in Keqn, iacltding moflcn 

"ccletiosliccl 
ond motl.r, rclating to lhc rcEidration of any

inttrun enl, rtelhcr uader an Acl or oth.rrdse, and taka ony boil or recogniztnce in otlorlhe parVose of ony cdl procccding

in lhe High Courl ot an! inbotdinote court:

Pmrtdcd ,hat a commissioner lor ooths sholl not exercise any of the powers givn by ,his scclion in ony pmcecding ot mottct in
which hc is the odtocotc lot on! ofthc ponies to thc procceding or coficancd in thc mdlrcr, or clc* to ant, tach cdtocate, or in
which hc is itttcrcsted."

50. In R.E BAGLEY (l9t l) I KBD 3t7 8r the hearing the Court highlighted thus

'Now one of thosc olfidavits wat s*on beforc Mr. Goddord, who xvs the iolicitot lot lhe lruslee ol rhc decd, and lhcy olso hot'c
been inlcrtslcd in it. lt is salJici.nl to sa! thot h" ,a,os solicitor ior lh. lraslc. of lhe d.ed, as qppzdrr lton th. ctrdorscrnenr of lh.
.1..,1 iEcU Thot is th. rcolly i t ono Foint in this cas.. ls on affidovit, or h,hot parport to be an offidovit, $om bclotc rhc
solicitor oflhc lr,rstec ofthe dccd o nalli4'ond is its .f/cct to rcndct thc dced wid""

It was held thus:-

"Ptot'ided thol d comnrissionetlor oath, shall not cxercise ony of the pox,.rs giwn bt, this scclion in any pmcceding in x'hich he

is solicitor to aq'ofrhe porlics to thc procceding, ot cletk ro ant, such solicitor, or in x'hich he is intetesled."

rThat is to so!, although rnder the/inl port ofthe secliofi hc is generolly cmpowered to admit istet an odlh $'hethcr lh. ooth be

in lhclotrn ofon offrdait or ofa stututol' declorotion, yet therc is o lrtot'iso rhol this genetql pox,et mo!,not bc exercised b1,an1,

penon who is solicitot ro dn|' oJthe lrartics in ony proceeding."

"Il a riBhl in lhe l,,e,, ,hot Goddard hod no qt hoi|, lo administet lhis pa ic|, at oalh, il seems lo ,rr. ,hdt therc wos no
olfrdot'it at oll, ond, ,at bcing so, thc dced lo the wlidii, ol t ,hich the liling of the debtot's dlfrdot'it is essenlidl is no deed ot all
ond is qone. "..,..,...............

5 | . In the case ofJames Frrncis Krrluki & Another V Unltcd lnsurrnce Co. Ltd Civil Appesl No. 1,150 of 2000, Hon. Juslicc

Onyango Olicno, as he then was; held as follows:

"Thot the veilying allidolit s',,orn b), ,ha plaintills is incarablJ' dekcTitc os thc Commissioner lot Oaths N'hile erercising lhe
powen giwn, oflended the mondato4' pro|iso of Sccrion 1(l ) ofthc Oorhs ond Stotuloq' Declarutions Act."

"The si,nple loch of fiis cosc arc thor the Plointilfs orc, occording to thc Ploint rcprcscnled b)'Njcngo MNatra and Company,
ldvocolcs. Mn Njenga Mwauo is o Panner in the Jirm of Njenga Mx,outo ond Compony, ldvocat*, $ho otc thc /ldtocdlcs
.eprcscnling the Ploi iIIs. Thc yerifi,ing dllidot'it hos been sworn belore Njcngo Mwaura os Commissioner lor

'lt $'ill bc clev lrun the obove tho, Mt. Njcngo M*ouro, bcing on Adrocor. in the ftlrn that is acti,tg lor lhc plointiushould not
hor. allot8d ,hc vriiing aftrdottt lo bc e@m beforc him os in ony etEnt, is on inrcrcstcd par|,."

52. ln Kenya Federation of Labour & Another V. Attorney Gencrrl & 2 Othcrs Industrisl Court of Kenya tt Nsirobi, Crsc
No. 735 of20l2. Hon. Justice Nzioki wa Makau held:

"The shotl onsh,et to thot is that it boald be ogainst lhe provisions of thc Oorhs ond SroluloOt Decldtotions Acr. A Lowyer
connol cornmitsion o documenl drox'n b! hi{hofirm. lndecd lhc funler olJidavit b1,lhe cloimonls xos dclecTiw in lonn os lhe
jardl n14s nol in conlorrrrily Nith thc Ooths ond Statato|, Dcclqrurion Acl."

53. Crltex Oll (Kenyi) Limitcd Vs Ncrv St.dium Services Strtion Limitcd & A[other 120021 eKLR Hon Justicc OnyanSo
Otieno, as he then was. stated as follows:
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"I do lhink lhat ,he coartt hoee o duty to ightly interyrret thc lsb'$ ond to .nsar. thot the! do ,tol condorre any brcsches of fie
,amc l,,at undet on! lt lenses L'hotsoetcr. I slill stdnd by ,thdt I did so! in the cose oflomes Froncit Koriuki & Anothcr Vs.

Unitcd lasuronce Co. Lrd HCCC No. t150 ot 2000 thot such an ollid^it st,.,orn irr eiolqtion ol scction 4 (t) of thc Oarhs ond
Stol0tory Declorqtions Acl is for oll intcnts ond lutposcs nol on olidavil as cnvisoged in lax'ond is not capabb of b.inE
rcceivcd uader Ordcr 18 Rnle 7 os it oflcnds o provision of an ,lct ol Porliomcnl and do.s not tepresant a n crc in guldill
eithcr in d4acl ds to form or fu' misdirection of hc pafiies, ot in the titt...

54. ln vicw of the above authorities and the provision of Sectior 4 (l ) of the Orths rnd Strtutory Declantions Act, it is clear
from the fucts of this petition, Ihat the Petitioner in this petition is reprcsented by the firm of M/s. Musyoki Mogaka & Co.
Advocates, the firm which drerv and liled lhis petition. The aflidavits werE swom before Mercy Moragwa Mogusu, I
Commissioner for Oaths who prsctices or works with the said firm, which is rcpresenting the Petitioncr. It was clear at the time of
commissioning of the aflidavits that M/s. Mercy Morag,wa Mogusu, being an Advocate practicing law in the firm, that is acting for
the Petitioner should not have ullo\a,ed lhe supponive aflidavit of the Petilioner as well as the six witflesses affidavits to be swom
beforc her as in the event she is an interested pany.

55. The next issuc is rvhethcr thc Court can strikc and erpungc thc scvcn (7) sffidryits rcferrcd in the 2"d Rcspondcnt's
Noticc of Motion datcd 8.1 1.2017" The Pelilioner and his witnesses aflldavits offends Scctlon 4 (l) of the Osth! rnd Strtutory
Dechritions Act. The seven aflldavits have becn swom beforc an unauthorizcd commissioncr by vi.tue of Seclion 4 (l) of the
Ortht tnd Declarations Act as a Commissioner cannol commission his or her own documents or documents prcparcd by the firm
where thal Commissioner works or rvhere hc/she is inlerested. The said Section is couched in a mandatory form. The swearing of
the aforesaid aflidavils by the said commissioner offends an Act of Parliament and in my view that do not reprcsent a mere
irregularity either in a defect in form neither can it be said to be I technical irregularity as it goes to the root ofthe substantive issue
before court. It is an incgularity that is incurably defective. All the affidavits in the Petition having been commissioncd by an
unauthorized person or conlrary to the law are in my view defective. I accordingly strikc oul and cxpunge from the Coun rccords the
affidavits by:-

I. Stephen M. lllogo*o

2, Eric ltlokua

3, Pelcnon Ntoruri

1. Cho es Obiero Mogwambo

5. Kcnnedy ltlongare Mogalo

6. Andrcw Omoyo

7. Justine Gekong'a Oito

56. Whether thc Petition csr! procccd to herrirg ifthe scven (7) affidrvits rre struck out rnd expunged from the record"

Rule 8 (l) (4) (b) ofthc ElcctioDs (Parliamcntary and Count) Elcctions) petitions Rulcs, 2017, provides:

"8 (4) The petition sho :-

(b) be suppoaed b1, ot, ollidayit sworn bf thc pctitionet conloining the po iculdrs sel oul ander rule l 2: ond"

Rulc l2 (l ) (b) of the Elcctions (Parli.mcntrn, & Count). Elcctions) Petitions Rules, 201? providcs:-

"12.(l) A petitio,, shall be stppoaed hy an allidavit t hich shatt:-

(b) be sxnru pcnonallt' b! lhe Peliti.rner or b!,ot lcost onc of hc Petilitrrrcrs, if fiere is more thofi one Petitioncr,"
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From the above Rules rhc perition should bc accompanicd by an alfidavit swom personally by thc pctitioncr

Rulc l2 (2) (f) of Elcctions (Prrlirmentary & Count] Elections) Petltions Rulcs, 2017 provides:

"12. (2) An o/Jidovit in supporl olo petition under sub-rule (l) shqll stal.t

@ lhe nome ond address of he adeocale, if ony, aclinglor lhe Pelilioncr which sholl be lhe oddressfor sentice. "

57. Rulc l2 (3) and (4) of ahe Elcctions (Parllamcntary and County Elections) Petitions Rulcs, 2017, providcs

"12 (3) Each person x,ho the pclitioner intcnds to coll os a witness at the hearing, shall sweor an a/fidolit.

l2 (4) A pelitioner sholl, at the time offiling lhe Pctition,file lhe alfidovix sworn under stb-rule (3)"

From the abqve Rulcs 8 Petition is rcquired to be filed with Petitioner's supportivc aflidavit accompanicd by alfidavits of witn.sses
the Petitioner inlends to call as his or her witnesses. It is mandatory that the affidavits mentioncd under the above Rules, be filcd
together with the Petition. In view ofthe aforesaid requiremcrts it is my vicw that the Petitioner's witnesscs affidavits are pan and
parcel ofthe petition. Thcy must acconrpany thc petilion at the timc ol filing and cannot be filcd ancr thc timclines set undcr thc
conslilution and the Elections Acr for llling a pelilion of28 days has lapsed.

58. The Petitioner's supponive sffidayit and those of his witnesses having been struck out and cxpungcd f.om the record, the
petition is not supponcd by 8ny amdavit, and cannot proceed to hearing without affidavits bcing on record. The Pctitioncr's
Counsel urged, incasc the Court finds thc allidavits dcfeclive, it can exercise its discretion to admit them or allow the pctitioncr to
file fresh affidavits in suppon of thc petition. Thc petitioncr relied on thc casc of Henry Okcllo Nadimo V IEBC & 2 Others
(supm). Under Rulc l2(l), (b), (3) and (4) ofthc Elcctions (Prrliamcntary & County Elcctions) Pctltloos Rulcs, 2017 which is
couchcd in a nrandatory fomr, it is provided that an amdavit by the Petitioncr and lhose ofthe pcrsons, who tlrc petitioner intends to
call as witness or witnesses at thc hearing shall be filed at the time of filing thc pctition. There is no provision for filing affidavits
aflcr petition has bccn filed and after expiry ofrhc time for filing a pctition.

Scction 76 (l) ofthc Elecilons Act provides

"76(I) A Petltiont

"(a) lo q,reslion lhe t'olidi4,, ofon election shall beJiled wilhin ti'etr,'eight dots afrer the dore oldecloralion of the results.tf
thc electioa ond semcd within Jifieen doys oJ presentotion.-

Article 87 ofthe Constitution of KeDy. 2010 providcs:-

"E7. (I) Porlion,enl sholl enact leEislalion to establish mcchanismsfor timcly scnling olelectorol dispates

(2) Pelilions conce rirrg a election, olher than a presidential election, shall be ftlcd a'ilhin twenty-cight dols olter ,he
decloralion otlhe eleclion resuks by the lndependent Electoral ond Boundorics Commission,

(3)

59. From thc abovc, it is clcar the timelincs within which a pctition and all accompanying documcnts should bc filcd is 28 days from
the timc ofth. declaration ofthe results olthe Elcctions. The High Court has nojurisdiction to extend (he timelines within which to
file funher alfidavits or lresh affidavits after thc expiry of the constitutional timelines nor can Courl cxercisc any discrelion to re-
admit the expungcd or slruck out aflidavits. Rulc l9 (2) of thc Elections (Parllsmcntary & County Electlons ) Pctltiors Rules,
2017 provides:

"19(2) S,fi-ralc (l) shall not apply in relotion to thc t .riod teithin which a petition is rcquircd to bertled, heord or detcrnined."
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60. tn Hcnry Okello Nadimo V IEBC & 2 Othcrs (suprr), Hon Justice F. Tuiyot, afler striking out the affidavits in suppon ofthc
Petition addresscd himself rhus:

"Poragtaph (20) This Court satou.s tha chollengc becausc lhe un,tsuol circunrsto ces of this case calls for on unusual
opprooch. I am pcrsudded thal the alJidafil is nol an intergral pa of the Pelition arrd ils absence cannol deol o folol blo$, lo
lhesc proccedings. Sccondl)' the olrprooch does nol prejudice the Rcspondcnts. The Rules, it beqrs rcletitiort, rcquirc lhal the
St.pporling AlJidatit shonld contoin the gro,rnds on which thc relief is sought and set out the facls to be relicd on by the
Peliliorrct. Or,e rcoso lor this reqairemenl is thal the Respondent should bc oisre, wilh reasonoble speciftci| aboul lhc case

i'hich ,he! ore requircd lo ans*er. Anbush and surprise are eliminoted. ln the instan, case the allidotils *hich I havclound to
be inwlid gove thot ihfor,rrotiot, lo the i6tonl cose the olfido|its tlhich I have Iound to be invalid gow tho, inlornurtion to thc
Responderrls. h is little x\r der that ,e)' rohus ), onswcred lo ond participated id thc Pctition"

61. The above case is distinguishable from thc present case in lhat, thal casc was clearly decided on the basis of thc Elcctio[s
(P.rli.nrcntrry aod Courlty Elcctions) Pctition Rules, 2013, in which thcrc wcrc no fcatures of the pctition, as is thc case now,
u dcr thc Elcctions (Parliamcntsry and County Elcctions) Petitions Rules, 2017. Thc features are clearly spelt out under Rulc 8
wlrich sets out thc contents and fonn of thc pclilio[ contrary to the Rulcs of 2013. Sccondly that casc was very uniquc in its own
way as 22 oul of27 witncsses had alrcady tcslificd on thcir affidavits when lhc issuc ofthe defects ofthcir allldavits arose. The
Courl was agonizing tlrat 22 wilncsscs had givcn cvidcncc on Oatlr and thoroughly cross-cxamined and was wondcring what to
makc out of il evcn if thc amdavits wcrc struck out. thc evidencc was alrcady on rccord and Coun had lo look lor a balancing acl
and thal is why thc Court statcd undcr paragraph 20 of its judgmcnt lhat it had to apply unusual approach to savc lhe situalio[ as

Rulc l0 of Elcctions (Parli.mcntrr! snd Counq' Elcctions) Pctition Rulcs 2013 did not providc for fealures of thc pctition,
unlikc Rulc 8 ofthc Elections (Parlirmcntarl tnd Coung Elcctions) Petitions Rulcs 20t7. Thc Courl ruled thc amdavits wcre
not inteSral pan of the Petilion. I find thc facts of that pclition are not similar nor are they near similar to this casc as thc hcaring in
this pctition has not stancd. The unique prirrciplc of that case cannot thcrcforc apply nor is it applicablc as Rule 8 rnd l2 of thc
Elcctions (P.rlismctltar) and Count,' Elcctions) Pctitions Rules,20l7, arc couched in a mandatory manncr and Cou( cannol
cxtcnd (inrelincs in view of (hc above. I find and hold lhat this Coun cannol exercisc its discretion to rc-admit lhe afl'idavits struck
out nor allow for filing fresh allldavits as it also lacks jurisdiction to do so, aflcr thc mandatory pcriod of filing petitions togctlrcr
with all aflidavits by thc Peri(ioner has lapscd.

62. The Upshot is thal the PetitioDcr's Prcliminary Objection is dcvoid ofnrcrits and the same is accordingly disnrissed with costs lo
thc 1". the 2ir and the 3'd Respondcnts.

63. The 2" Respondcnt's Noticc of Motion drtcd 8'h Novcmbcr 2017 is mcritorious rnd is rccordingly rllowcd. I procccd to
mrke thc following ordcrs: -

(r) Th. rmdavih by (l) Stephen M. Mogrka, the Petitioner in support of the petitioni the rmdsvit by Petltioner'3 intended
witncste! (2) Erick Moku.i (3) Peterson Nyrrurii (4) Charles Obiero Mogwambo; (5) Kcnnedy Mong.re Mogrk!; (6)
Andrew Omwoyo and (7) Justlnc Gekong'a Orina rll swom on 6fi Septcmbcr 201? before Mcrcy Morrgws Moguru
Advocttc, rrc rll struck out and crpungcd from the record for being lnctrrrbly defective for bcing 3worn before a pcrson,
unauthorised by law and having Interest ln the mrtter.

(b) The pc'titioD being ulsupportcd by supportlve atfidsvit snd there bclng no witnesscs alfidsvits rfter thc srme h.ving
been ttruck out rnd cxpunged from record, thc petition is dcfective for tro[-complis[ce with m.ndrtory Rulcs, beiltg Rules
l2(lX2X3X4).nd (14) ofthe Elections (Psrlirment!r! 8nd County Elections) Petitions Rules,20l7.

(c) The Pctitioner's petitior drted 6rr Sep(embcr 2017 being not supporicd b) supportive aflidrvits rnd wltncsscs' rflld.vlts
sfter thc srme hrving bectr strucli out rnd erpunged from record, thc Pctiaion ls dcfcctivc, incompctent rnd ls rccordingly
struck out with costs rrith interest to thc Respondcnts against the Pctitioner.

(d) Hsving hc8rd thc CouDscl on lhc issuc ofcosts rnd hrving considercd thc procecdirgs and considcring thc timc taken in
prcprrlng for the pctition, thc rpplicrtions urgcd bcfore Court and thst thc srmc did rot go to full hcarlng, I swrrd costs
limiaed to Kshs. 1,200,000/-(onc mlllion 8nd two hundred thousaDd shillings) to the l'r and thc 3'd Rcspondcnts and Kshs,
1,500,ffi0/-(onc million end fivc hundrcd thousand shillings) to thc 2'd Respondcnt bcing instruction fccs, thc rcst ofthc fces
duc, bc trxcd by Dcputy Rcgistrrr upon filing ofthc rcspective bill ofcosts.
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DATED, AT NYAMIRA THIS I4T'I DAY OF Df,CEMBER 2017.

HON. J.A. MAKAU

JUDGE

DELIVERED IN OPEN COURT.

In the prcac ca of:

Court Attl3trats;

l. Karlbern K. Mobisa

2. MaurirE Athyi

Mr. Mokur Ndubi for the Pctitioner

Mr, Mrlobr: for the l'' and the 3d Respondents

Mr. Mogltolo: for the 2d Rcspondent

HON. J.A. MAKAU

JUDGE

@SEffiA* whih th. dcsign, ![u.rurc .nd mct d.r. of tF c... s..rcfi d.r.b.!. .lr th.n!.d by..Keora-La! undcr. crealiy!-caoollE

Ra6d or, Priv.dy Policy lOis.him.r
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{tKENYA LAW
S\ir lrfnl HdrEl;n ir turrEkll: hdf.

REPUBLIC OF KENYA

IN THE EMPLOYMENT AND LABOTJR RELATIONS COURT

AT NAIROBI

PETITION NO. 226 OF 20I9

(Bcfore Hon, Lody Juslice Matreen Onyango)

lN THE MATTER oF ARTICLE 2(l), l0(l), 200X3X4), 2l(l), 22(lX2Xc), 23(l), (3), 3s, 4l(l), ls9(l),

162(2)(t),232(t1,260 AND 25t0X2Xc) OF THE CONSTITUTION OF THE REPUBLIC OF XENYA 2010

AND

IN THE MATTER OF THE STATE CORPORATIONS ACT (CAP 446), PUBLIC OFFICER

ETHTCS ACT (NO 4 OF 2003), PUBLTC FTNANCE MANACEMENT ACT (NO. l8 OF 2012),

ANTI{ORRUPTTON AND ECONOMTC CRIMES ACT (NO 3 OF 2003) AND TI|E

EMPLOYMENT AND LABOUR RELATTONS ACT (NO 20 OF 2OII)

AND

IN THE MATTER OF THE ALLEGED CONTRAVENTION AND/OR APPREHENDED

CONTRAVENTION OF FT'NDAMENTAL RIGHTS AND FREEDOMS UNDER

ARTICLES 2(U 20O),22(I), (2Xc),23(lX3),3s,4t(l), t 62(2)r), 232(l ), 260 aND

25t(rx2xc) oF THE CONSTTTUTTON OF THE REPUBLIC KENYA, 20t0

AND

IN THE MATTER OF THE CONSTITUTIONALTTY AND LEGALITY OF THE APPOINTMENT OF

MR BERNARD NCUGI AS MANAGING DIRECTOR KENYA POWER ANNOUNCED

oN 29rtr ocroBER 20l9
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BETWEEN

MAUREEN NYAMBURA NGIGI WARUI PETITIONER

VERSUS

THE BOARD OF DIRECTORS, KENYA POWER

AND LIGHTING COMPANY LIMITED ISI RESPoNDENT

PUBLIC SERVICE COMMISSION -..2ND RESPoNDENT

THE HON. ATTORNEY CENERAL 3RD RESPoNDENT

RULING

The pctition herein is filed by thc firm ofD. Muriuki and Conrpany Advocates. The petition which is dated 22"d November 2019
was filed on 26'r' November 20 t9 together wilh a Notice of Motion of even date under Certificate of Urgency of Samucl Ndungu
who describcs lrimself as an Advocate of the High Court of Kenya duly instructed by the finn of D. Muriuki and Company
Advoca(es which is on record for thc Pctitioner/Applicant. The said Samuel Ndungu, Advocate is also the one who signed the

Notice of Motion and thc Petition. He is also the said advocatc who comnrissioned lhc affidavit of thc Petitioner MAUREEN
NYAMBURA NGIGI WARUI in support of the motion.

By its Notice of Preliminary Objection dated 3'd Decenrbcr 2019, the l't Respondcnt's advocates seek to b€ heard tu lintine as a

preliminary point of law as follows -

"Thal lhe Nolice of Motion dated 2/r' Novernber 2019 ond the Petilion are incuably defective as lhe Cofinlissioner /or Oalhs who
pttporledly Comnissioncd the Supporthg Al.liddvit to the Notice of Motion lhat was put'porledb, snorn hy tlrc Petitioner on the 2Z"t
Nowmber 20t9 is the very same Atlvocate tho has signed the Certificate of Urgenq' dated the 2/'t November 2019."

The Preliminary Objection was disposed ofby way ofwritten submissions.

l'r Respondcnt's Submissions

The I"r Respondent submits that on (he face of the Pctitioner/Applicanr's Notice of Motion, the Advocate acting for the
Petitioner/Applicant and who signed the Cenificate ofUrgency is one Samuel Ndungu Advocate who is also the Commissioner for
Oaths who commissioned the affidavit supponing the motion.

That Section 4 of the Oaths snd Strtutory Declarrtions Act (Cap l5) Laws of Kenyr gives commissioners for oaths powers, in
any part of Kenya to administer oath or take allidavit evidence for the purpose ofany coun matter in Kenya. That Section 4(l) of
the Oaths and Sta(utory Declarations Act (Cap l5) Laws ofKenya provides that:

"a comuissionerlor ooths sholl nol exercise qny of rhc potocn gieen by this section in ony proceedings or rrrottq in which lhe is
the adrocote fot ony of the pdnies lo the ptoceedings concemed it, lhe matter, or clerk to sny sach adrocate or in which he is

intercslcd."

That any allidavit filed in violation ofthese provisions would be incurably defective

That in the case ofCaltex Oll (Kenya) Ltmltcd v New Strdium Scrvice Station and Anothcr (2002) eKLR the court held that:
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".. 1 still stond b.v i'hat I did say in the case ofJones Froncis Koriuki ond Anothcr v Llnitcd lnsarance Co Lrd ECC No. 1450 of
2000 that srch an ajJidavil s$'orn in violation of Scction 4(l) ol thc Ooths ond Stah ory Dcclorations Act is .[or all intents and
pxrlbses nol an alJidavil as envisaged by lax'...it o.llends a provision of an lct of Parliamenl and does nol represenl a mere
irreguloritv...."

That in similar circumstances to thc prescnt case, in thc casc of Kenyr Fedcrrtion of Labour and Another v Attorncy Ccncral &
2 Othcrs lndustrisl Court ofKcnyr st Nairobi Crsc No 735 of20l2 Nzioki Wa Makau J. hcld:

"The short ans*'er lo lhat is thul it xn ld he against the prolisions ofthc Oaths and Stotuto?' Declarations Act- I Lawyer cannot
com ission o doc ent drortn by his/her firm. hdeed tlrc .fitrther aJJidavit by the clainants v'as tlckclit'e in fornr as the jurat vas
,tot h1 cotlbrmily ryith thc Ooths and Stotulon' Declaratiorrs Act.,,

That in thc casc ofStephcn M. l\logrka v lndcpendcnt Elecaorrl ,nd Boundarics Commlssion l20l?l eKLR Makau J. struck
out seven affidavits thal werc conrnrissioncd in violation of scction 4 of thc Oalhs and Statutory Declarations Ac( (Cap I 5 ) Laws of
Kenya.

That issues raised regarding affidavits are not merc tcchnicalilics tha( can bc cured by refercnce to Articlc 159 ofthe Constitution.
That thc Supreme Court dccision in llre casc of Pstricia Chcrotich Sa'rvc v Indepcndcnt Electorrl & Boundarics Commission
(IEBC) & 4 othcrs l20t5l cKLR in a unaninrous dccision srared:

"Although tlx Appellat involies the priDciple ofprat'aletcc ofsubstance ovcr.fornt, this Court didsingle in Low Socicy'ofKenya t
The Centrclor Hanton Rights ond Democro.y & l2 orhers, Petition t4 of 2013 that "At ticlc 159(2) (d) of tha Constitution is not a
panacealor oll prccedural shortfalls" Not all pn>cedural deficiencies can he renredies by lrticl.' 159..."

Thc I'r Rcspondcnt funher submils that Couns in thc past have mainlained thal the requiremcnt undcr thc Oalhs and Statutory
Declaratiorrs Act must be adhered to citing thc casc of Chrrlcs Muturi Mri'rngi v. lnvesco Assurlncc Co. Ltd J20t4l Eklr, a

decision madc while the Constitulion, 2010 was in place, whcre whilc dcaling with the issuc of an undated aflidavil rhe Courr
rendered the position thus:

t+'ith regard to x'hal constilutes o |alid disposilion to nauers before conrt. The omission to indicote lhe date of s$'earing of rhe
oJJidotil axoched to the opplicatiotl belore cour! rcnda$ thc sdfie delectivc and should be stntc* ottt which leaves thc co1?nt
applicalion unsupporled u'ith reganl to averment of ..... Auma Okoth. This y@s the holding in Joldntkurlor Vrujilal Shah wrcus
Chdndulal Mchanlol Shar arrd anolh.r, HCCC 1280 of 1997- The delecr on he oltrdavil is ,tot o nere technicalit.r, that con be
oddressed urder Article I59 ofthc Constinttion. The ndated oLlidavit violalcs a stolulory mondatot), ptovision arld thus the striking
ottt. The claimanl's advocale sloted that lhe qlldavil ht his polsession wos dated, hou'ever thc a/fidavit in the coul Jilc ond the one
sen'ed on lhe respotrdent's advocdle is thdaled a.fact lhat x'as noted bv thc respondcnt's advocate. Thc co rl record should bc raktr
os il is and in lhis case, the official record indicates tha sipporting alndat'it is undated as held in Duncan Mx,ongot!,a versas
Mecna Bhongwandos Potcl, HCCC 196 o12005."

It is funher submilled by the ln Respondent that in kecping with the decisions on Petirions by the Supcrior Couns as in the casc of
Justus Achhgr Kebari & 25 othcrs v Thc Attorrey Gcncral J2()I8l cKLR thc court emphatically held:

"lt is trite la* and process that o petition shall bc occompanied and supported by o valid o.fJidavit in such supporl. In thc instanl
case, the a/fidovits in stpport are dubious lor wonl o/yeracitt, in lheir co missioning. The petitioner has lailed to controven the
clear provisions ofthe law negoting their cose in the circ mstattces, il tlust loil.... This opplication cloes not stand the test ol lav
ond process. The olldarils i,t irs sttpport are inadnissihlelor wo oflonn ancl compliance with the lott. Tha- must he stntck out."

It is submitted lhal the currcnt casc is on all fours with thc case ofJustus Achlnga Kebari & 25 othcrs v Thc Attorney Gcneral
l20l8l eKLR. Thc afildavit is incurably defective and inadmissible for want of form and compliancc with the law and oughl to be
struck out-

The l'' Respondcnt submitted that the Pctitioner cannot be aided by the pcrceivcd informaliry ofthe rules relaring ro Constitutional
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Petitions as the informality does not dispense wilh the nc'ed for evidcnce in Constitutional Petitions. That thc Conslitutional and

Humsn Rights Division ofthe High Court in thc casc of lia.c Aluoch Polo Aluochler v Thc Nrtionrl Allilrlcc rnd 542 othcrs

[20161 cKLR quoting the earlier dccision in Bryson M8ngh v Attorrey cenerrl & Others Nrirobi HC Pctltion No 284 of20l6
considered Rule l0 ofthc Constitution of Kenys (Protection of Rlghts rnd Fundrmental Freedoms) Prrcticc rnd Proccdurc
Rdas 2013 ("Mutungo Rrrres",, summarised the law on cvidcnce in Constitutional Pctitions in the following manner:

"llant o!supponing cfidence i,, the letition

I0 ... ln Rnson Mangla r,,4. G. & Ors Nairobi Pct. No.284 of2016. this court held thdt

" 13. The Constilution of Kenla (Protection of Rights and Fundamcntal Freedon s) Praclice ond Proccdures R es,2013donot
req ire ll@t o pctition nust be s pported bv on ollidovit, sec Rule I I lho-eof in thcse terms;

I l, Docut rents lo be orutl,,;cd to ollidavit or lrelitiorl

( I ) The petition filed rn<lcr lhest rulcs ntat' bc supported h1, an alldavit

is o stqryoning aflidoeit."

co rt ,rlttt direct-"

I l. So x'here, os l1et.', it is sought k, rely on matters of/otl a stitable alldavit with docunrentata annentrcs onght h he _liled in
discharging thc butden o/ proof of a pla intiIJ in tcnis of scction 107, 108 and 109 ol the Evidencc Act.... "

Thc l" Respotrdent submilted thal in thc abscncc of evidence in a valid Affidavit, therc is no cvidcnce lo support the Notice ol
Motion daled 22"d Novembcr 2019 or the Petition. Thal in rhc absence of evidcnce. thc allegations in thc Nolice of Morion and
Petition are unsupported and there is nothing that lhc Respondents can be invited to answer to. The absence ofa valid affidavit is not
a procedural technicality. That it follows tlrercforc that thc Norice of Motioo datcd 22nd Novcmber 2019 and the Petition must
nccessarily collapse and thc courl should hold so.

2'd Respondcnt's Submlssions

Mr. Kioko for the 2nd Respondenl informed lhc coun that thc 2d Respondcnt will be associaling itselfwith the l'' Respondent's
submissions-

Petitioncr's Submissions

The Petilioncr filed submissions in opposition to the l'' Respondent's preliminary objection in which it submits that the preliminary
objcction is procedural, thal the pctition is not supponcd by an arfidavit and a defect in the rnotion cannot cause lhe striking out of
(he petition as the motion and petilion are two independcnt pleadings. That undcr Rule l0 of the Constiaution of Kenyr
(Protection of Rights ,nd Fundamcntrl Frcedoms) Prrctice and Procedurc Rules, 2013 (Muaungs Rules), a pctition does not
havc to be supportcd by an affidavit. That Rulc I I ofthc Mutunga Rulcs provides that a petition may bc supported by an affidavit,
making the aflidavil optional.

Thc Petitioner submitted that striking out ought to be a mcasure of las( rcsort, rclying on the decision in D. T. Dobic and Co.
(Kcnys) Llmlted v Joscph Mbrrir Machrrir (1980) cKLR where the courr held that:

"No stil olght to be summarils. disniscd unless it appears so hopeless that it plainll' and obvioush, discktses no reasonohle cause
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ofoclion, and is so weak ds 1o be beyond redemplktn and htcurable b! ame dment. lfa suit shows a mere semhlonce ola cause of
oction, provided it con be injected with raal lile hy ontendmenl it ought to be allowed to go fot*ord lor a cotrt ofjustice ought not
lo acl in dat*ness without thefitll/acts ofo cose belore it."

That the l'' Respondcnt has not indicated that the Noticc of Motion cannot be cured by aflaching a compliant supponing aflidavit.
That it would be a very dmconian measure to strikc out thc Petition whcre there are genuine concerns raised about thc
administration of a vital public enrity.

That whcn dcaling with 8n objcction with regards to a defective aflidavit, among thc locus classicus cases is Crleb Gulsm (Sulng
ss thc Erccutor of the Estatc of Srdrudin Shamsudin Esmsll Nurani) & rnother v Cyrus Sh8khrhga Kwah Jirolgo 120041
eKLR, Ringera J. in considering an issue ofa defectivc affidavit statcd as follows;

"Thc corrrl hos tliscretioh nol lo strika ot o plaint which is occomponied 6, a delective verilyittg ofidovit. The allected partv ma|
moke an orol appliuttionlor the cxcrcise of ,e co rt's discretion and the court should cxercise its discreriott as oppt'opridle in the
ligfu of fie ciran$tonrcs.

Rtles ofptocedure sho d be seet as hand maidens (djtclice and not its nistress ond, accordinglv, unless procedural lapses have
cattscd odvetsel.t a preidice that connot be contpensaled witll costs or there is cleor na destatiofi of an intcntion to oveteoch.
thet'should not bc accorded fatal conseqtences.

Here I cannot see wlral preitdice the delendant has nllered lor the s it is ol its ve4'early stages and the plaintilJlor front
allentpling lo oven each has done his incotnpelent hest lo conpl), \'t ith lhe rules. I am accordingl), inclirpd lo slt'ike oul lhe w lyilg
olfdavit ond lo grant lcave to the ploinrills toJile o proper and complia,lt alJidavit ttithin 7 da.vs ol today."

The Petitioner submittcd tlut in the prelinrinary objeclion and their submissions. the l'' Respondent has not demonstrated that;

(a) The Petitionet'has ca sed greot prcjudice to thcn b)lling the impugned al/idavit:

(b) Thrrc is cleor manifeslation hor h.r./iling the intpugned olrtdarit lhe petitioner lr,as overreaching: and

(c) The dE[ect allcged goes to thcj risdiction oJ tllc Court

That thc Court should not strike out thc Petition and the Notice of Motion but allow rhe Petitioner to file a compliant supponing
affidavit in order to allow the Petition to proceed for determination on mcrit.

That in another locus classicus decision on the issuc ofdefective amdavits, Microsoft Corporatioo v Mltsuml Computer Grragc
Ltd & roother 12001| €KLR, Ringcra J. sta(ed as follows;

''The nett motter !ot' consideration is u,hether I should consequentl)1 strike out the suit itser Rules of procedtrc are the hand
maidens ond not the mistresses ofjustice. Thq' should not be elevated lo aletish. Thcirs is lolocililate the odninish.otion ofj$tice
in a lair orderly and prediclable nanner, not toletler or choke it. ln my opinion, where it is evident thot the plaintVhat allempled
to comply N'ilh the ntle requhing verilicotion ofa pbinl but he hos lollen short o! the prescribed standards, it woild be to elevate

lont ond procedurc to o fetish lo slriLe out the suit. Deriations iom or lapses in form and procedtre which do ,1ol go to the
jurisdiction ofthe Cout't or prejudice the ddverse party in anylundomental respect otghl not k be h'eated ds nullilying the legal
inslrumenls thus afected. ln lhose ihslances the Court should rise to its higher calling to do justice by saving thc procecdings in
isste. In the maller al hand I om of the vie$' thot tle error mandesl in the verdying aliddvit neither goes to the jto'isdiction of the
Court nor prejrdices the defendants in anylundamenlal respect. Indeed, no prejudice has been alleged."

The Pctitioner furthcr submitted that in the case ofCcology Investmcnts Ltd v Rogonyo Njuguna Divld Njugunr Peter Mwrngi
All T/A Turuti Servicc Ststion 120041 cKLR, Azangalala J. refused to strike out a sui( where there was a defective affidavit,
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choosing to sustain the suit

The petitioner urged the court to adopt a determination that will lcad to cnablcmenl and enforcement of Article 48 of the

Constitulion ofKcnya 2010 on lhc right lo access lojustice.

On the submission by the I'r RespoDdcnt that thc petition is not s[rpponcd by aflidavit, il is thc Petitioner's submission that this was

never raised in any response by the Respondent and the coud has nojurisdiction to dctermine the samc, relying on the dccision in

Nairobi City Councll v Thrbiti Entcrpriscs Llmited. Il submitted that a new issue cannot bc introduccd in submissions.

That in thc case ofRepublic v Chairm.n Public Procurement & .nother Ex-Prrtc Zspk.ss Consulting srd Trrioing Limited
& anothcr l20l4l cKLR Korir J. statcd as follows;

"The Applicont. thc re.tporrdenls and the lnterested Par4 oll introduced nevlrsres r), their subnriisions- Submissions ote not
plcadings- There is tto evidence b1'way ol olldavits tt suplrorl the submissions. Ncx, issues roised b.t,*,a)'of sub issions arc best

ignorcd- '

It urged the court (o dismiss, the preliminary objection

Determinrtion

Section 4 ofthe Oaths and Statutory Dcclarations Act providcs as follows

4. Powers of commlssioner for orths

(l) A commitsioncr for orths may, by virtuc of his commission, in rny prrt of Kcnya, administcr any oath or tskc rny
aflidavlt for thc purposc of any court or mrttcr ln KeDya, including mrtters ecclcsisstical rnd matters relati[g to thc
rcgistrrlion ofroy i[strumcnt, whethcr under rn Act or otherwlsc, rtld trkc .ny bsil or recognlzrnce irl or for the purposc
of sny clvll procceding in thc High Court or rny subordin.te court:

Provided thst 8 commissioner for o.ths shrll not crercise .ny ofthc powers givcn by this section ln rny procceding or mrttcr
in which he is thc sdvocstc for rny ofthc parties to thc procccding or conccrncd in thc mrtter, or clcrk to any such advocate,
or in which he ls intcrestcd.

(2) A commissioncr for oeths shrll, in the excrcise of rny of thc po*ers menaioned in subsectioD (l), bc entltled to charge
rnd be pald such fccs as may bc authorized by rny rulcs of court for thc time bcing.

It is clear from the proviso to Sedion 4( l) that a Commissioner for Oaths caonot commission documents in a malter in which he

acts.

Il is apparEnt on lhe face oflhe plcadings filed herein that Samuel Ndungu Advocate and Commissioner for Oaths is the Counsel on
record for the pctitioner and indecd signcd the pleadings filed herein. It is also evidcnt from the face of the record that the said
Samuel Ndung'u Advocate commissioncd the affidsvit supporting thc motion herein. As was held in the case of Crltex Oil
(Kelyt) Llmitcd v Ncw Strdium Servlcc St.tion rnd Anoth.r (suprr), such an aflidavit swom in violaiion ofScction 4{l) ofthe
Oaths and Statutory Declarations Act is for all intents and purposes not an affidavit as envisaged by law. That this does not
represent a mere irrcgularity, as was slatd in the case of Chrrles Muturi Mwrngi v lnvcsco A$urance Co. Lad (suprs). The
court emph8siscd that a defect in an oftrdavit is not a mere technicality that can be addre$ed under Anicle I59 ofttle Constitution if
it violates E statdory mandatory provision.

For these reasons, I strike out both the motion and the suppofling aflidavit for being bad in lrw as the motion, without the affidavil,
cannol stand thc test ofevidentiary proof as required by law.
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Should thc petition too sufller the srmc frae as the spplicrtlor"

Undcr the Constitutlon of Kcrya Protcctlon of Rights and Fundrmcntal Frccdoms) Prrctlce rnd Proccdurc Rules 2013, it is

not mandatory for a frctition to be supponed by an affidavit. Rule I I providcs -

Il Documents to bc.nnered to rmd.vlt or petition.

(l) Thc petition ,ilcd urdcr thcse rulcs m8y be suDportcd by an affidavlt.

(2) If r prrty wishes to rely oo an] documcDt, thc document shall bc rnnexcd to the supporting rflldrvlt or the petltlon
whcre thcre is no supporting rmdavit.

Thcrc are no documents annexed to the petition herein. h is evident that the petitioncr intcndcd to rEIyon the documents attached to
her impugncd aflidavil to suppon the averments offact in the Jretition. Indecd, at paragraph 4ofthe affidavit, the petitiona llatcs
as follorvs -

"Thdt I ha\,?reod lhc Application and PetitionJiled herein dnd I verily that the md ert a5 set o t therein are coftect to the hef of
nry knot4edge, information and belief, srwe where otherwise stated the sotrcc ofthich inlormation has been stated."

lt is evident thal without the affidavit and the documents attach.{ thereto, the avermsnts of fact in the petition arc incapable for
prool lt is therefore my corsidercd opinion that the pelirion will be a hollow shellwirhout the documcnts artached to the arlidavit.

I thercforc make a finding that the petition must suffer the same fate as the application

Thc upshot ls lhat thc preliminar) objcction succecds rnd thc petition togclher with thc spplic.tion rrc struck out rvith
costs.

DATED, SIGNED AND DELTVERED AT NAIROBI ON THIS I9].II DAY OF NOVEMBER 2O2O

MAUREEN ONYANCO

JUDGE

ORDF'R

In view ofthe declaration ofmeasurcs restricting coun opcrations due to the COVID-19 pandemic and in light of the dircctions
issued by His Lordship, the Chief Justicc on | 5'h March 2020 and subsequent directions of 21" April 2020, that judgmen(s and
rulings shall bc delivered through video confcrencing or via cmail. Thcy have waived compliancc with Ordcr 2l Rule I ofthc
Civil Procedure Rulcs which requires that alljudgments and rulings bc pronounced in open court. In pcrmitting this course, this
coun has been guided by Aniclc 159(2)(d) ofthe Constitution which requircs the coun to eschcw undue technicalities in dclivering
justice, the right of acccss to justice guarantccd to every peNon under Anicle 48 ofthe Constitution and the provisions of Sccflon
I B of the Clvil Proccdurc Act (Chsptcr 2l of thc Laws of Kcnya) which impose on this court the duty of the court, inter alia, to
usc suitable technology to enhance the oveniding objcctivc which is to facili(ate just, expeditious, proportionatc and affordable
rcsolution of civil disputes.

MAUREEN ONYANGO

JUDGE
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ISTHF RFPUBLIC OF' KFNYA

IN THE HIGH COURT OF KTNYA AT NAIRORI

CONSTITI'TIONAL ANN HTIMAN RIGHTS DIVISION

PFTITTON NO- E068 ()F 
'021

BETTVEEN

HON.FML................ lt'PETITIoNER

EMILY NKIROTE BUANTAI 2rD PETtTtoNER

ATTICON LIMITED ..3"o PETlttoNEn

VERSUS

DIRECTOR OF PUBLIC PROSECUTIONS I" REspoNDENt

DlREcroR oF cRIMINAL INvEsrtcATIoNs-.-..-.-.-.-....-.--.-.2sD REspoNDENT

THE ATTORNEY GENERAL 3*o RESPoNDENT

MJK. 4'tt REsPoNDENT

AND

REGISTRAR OF COMPANIES.. t$ txrEREsrED P,I,RTY

EARONS ESTATES LIMITED 2rD tNTERESTf,D P.LRTY

NONIKO HOLDINGS LIMITED 3*D INTERESTED PARTY

COLLINS KIPCHUMBA NGETICH .4t" INTERESTED PARTY

DOROTHY CHEPKURUI ...5"t tNTERESTED PARTY

BILLY ODERO ONYANCO 6I.H INTERESTED PARTY

JOSEPH GITONGA M'LIMBINE.. 7'rr txtERESrED PARTy

DOUGLAS KAILANYA ...8r'rr INTERESTED P,IRTY
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TAMILY BANK LIMITED.. 91" tNTERESTED PARTY

ExpoRT pRocEsstNc zoNEs AUTHoRITy...........t01r' lxtrnrstto plnry

REGISTRAR OF LANDS ttrrr INTEREsTED PIRTY

JUDCMENT

Thc Pctition

l. The petitioneni filcd a pctition dated 4'r' March 2O2l.The pctition was latcr on amendcd and filcd on 9'h March 202l.Thc
amcnded petition is filcd under Anicles 22(l),21(l) & (3). | 59(2XaXc),165(3(bxd),(6) & (7) and 258 of thc Constitution lor thc
alleged contravention of Aniclcs 3,10(l) &(2), 19, 20, 2 l( l ), 25(c), 27(tl &.(2), 29, 15, 40, 4'1(t), 5( I ). 50(2)(a, b, c, j, k), 79,
157(l l) and 249 ofthe Corrsritution.

2. The amendcd pctition secks the following ordcrs: -

i. A declaration do lssue lo lhc elIect lhol ont' irrrendcd orrest, chorge orrd proscculion of he petititrrrers and/or institurion.rf
crinrinol procecdings agoirrsl lhe pcliliorrers ir, rclation to all pending ciyil, comuercial ond lanilf suits nonclj,;

a) High Court of Kenya ot Noirobi(Commerciol Ditision)Civil Suit No,El38 of 2018 ;Eorons Estatc Lrd vs. Atlico,t Ltd & 6

Othcn;

b) High Coutt of Kenya at Noirobi(Fa,nily Dit'isio,r) Citil Suit 17 of 2019 (OS) (Prctiouslt High Coutt of Ke,tya qt Me1t
(Fanill' Dirision) Ciil Snir No.37 of 2018;MJK t's FML;

c) Iligh Coud.,f Ken1,o ot Nairobi (Contncrciol Division) Civil Suit E086 o! 20 t 9:Gulf Alricon Botrk Ltd. Vs. A icon Lld & 4
olhcrs;

d) High Cowt of Kcnla or Noirobi ( Comnercial Dh'ision) Cit'il Suit E3l6 ol2020;Linkit Ltd $ Br.nda Mithiko Mwenda;

e) High Coutt ol lknya al Nairobi (Co,tttncrciol Division) Civil Suit No.E029 of 2019;Noniko Holdings Ltd & 2 Others w.
Atticon Ltd & 6 olhcrt;

l) Milimani Comrnercicl Chief Magistrore's Court Miscelloneoas Civil Suit No.l044 of 20l8; MJK t's FML;

g) Milimani Commcrcial Chief Magistrute's Divorce Catse No.272 o! 2019 (Preriotrst), ,Meru Chief Magknok\ Court Dit'orcc
Caase No.26 of20l81 II1JK vs FML; and

h) All olhet civil, cornnercial and/orfonily dislrules thal are c rrently pending before vorious co,trts and lribunols betwecn the
petitioners and 4t Responderrt and interested N ics (and their proxies).

is on inlringemcnt cnd an allront lo the Conslilttion ol K.ny, 20t0 and inlringement ofthe petitioner's rights under A iclcs
l0(2), 27,28,29,38,17,1E and S0 of rhe Constitution.

ii. An otder ol prohibilion be issucd Drohibiting th. t" ond * respondenls together N'ilh theh agcnts ion inpestigoting or
rccommcnding lhc ptosccution of thc pelitioners based on molters revolving around the credit lacililics, bonk securities qnd
changes on ,he ow'ne.ship and conl,ol of Atticon Lirniled pending the outcome ond lurlher orders in the lollowing ongoing
liligolion;

a) High CouA of Xenyo al Noirobi(Conrn ercial Division)Citil Sait No,ElSE of 2018 ;Barons Estote Ltd t's. Alticon Ltd & 6
Othen;
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b) High Coun of Kanya at Nairobi(Family Dieision) Civil Suit 17 of 2019 (OS) (Preyiouslf High Colrt ol K.nla at o Meru
(Famiq Dit'ision) Citil Suit No.j7 of 2018; MIK vs FML;

c) High Cotn of Kento ot Nairohi (Con,merciol Division) Civil Suit E086 ol2019;Gulf Alrican Bank Ltd. Vs. Atticon Ltd &. 4
olhcrs;

d) High Coua of Xcnyo at Noirobi ( Contuercial Division) Cit'il Suit E3l6 of 2020;Linkit Ltd vs Brenda Mithika Mb,endo;

e) High Coud o! Kerya ot Noirobi (Comnerciol Di|ision) Ciril Suit No.E029 ol2019;Noniko Holdings Ltd & 2 Others ts.
AtliconLld&6oth.ts;

t) Miliouni Conunercial Chicf Mogistrole's Court Miscelldneous Civil S//.it No.l044 ol2018; MJK t's FML;

g) Milimani Comuercial Chief Mogistote's Dirorce Couse No.272 ol20l9 (Prerioasly ,Meru Chief Magistrule's Cotrt Diyorce
Couse No.26 of20lE) MtK ls FML: a

h) All othcr civil, connrcrciol and/or fanill' dispulcs lhot arc cuftcntly pcndiiE belore yarious cou s and rriburrals beh,cch lhe
petitionen and 4t Respot dent ond i lcrested padics (on.l theh prcxies.

iii. ,1n order of cotnp.nsolion ol thc petitioners do issue lor the inlringencnt of thc petitionet's rights under Anicles l0(2), 27,
28, 38, 47, 48 ond 50 of hc Constitution of Kenya, 2010.

i* An ordet oJ conpet$olion to lh. pctiriorrers lor gerreral donroEes lor lhc distress, herrtol dnguisl, and conlrdwrttio of teir
raious lurrdanrcntal ghls ond lrcedonts coused b!' the aclions of lhc respondcnls.

t An order of exenplory and punitive donnges do issue against lhe reqrondenls.

|i Th. cosls ofthls ?clilion to be apatded lo the pctitioners.

vii. An|, other or lr her orders, vrits ottd directiotrs this honouroble court considcrs oppropriote and jast k, grahl lor lhe
parposes of cnlorcema of thc letitioncr$ IundamentoI righls and frecdoms,

R.ckqround of thc care

3. This casc rcvolves around thc assertion that thc petitioners in the month ofOctober 2018 discovcred fraudulent changcs in the 3'd
petitioner's directorship, shareholding and share capital. The petitioners procecded to norify the Rcgistrar of Companics. The
Registrar informed the relevant parties ofthis issue and sought thcir response before making a dctcrmination in the matter. The 7'h

and 86 intercsted partics in a letter dated l9'h October 201 8 and 22 October 201 8 to the Registrar madc know that they h8d nor been
pan of the meeting that passed the resolution to effect these changes. with no response from rhc 5'h and 6d interested panies the
Registrar ensued to inform the panies that the illegal documcntation would bc expunged. Soon aner, the pelitioncrs lodged their
complaint with thc 2nd respondent calling for investigation into the matter.

4. The petitioncrs statc thar the complaint lodged with the 2'd respondcnt has not bcen invcstigatcd this far. Instead the 2nd

respondent summoned the petitioners as reponed by thc 2 interested party in its suit. According to the pctitioners the l'r and 2nd

respondents arc intent on arresting, charging and prosccuting them. The petitioners state thal the 2 interested party's criminal
claim is without legal foundation as this courl's commcrcialdivision has since dismissed the 2d interested party's issues conceming
the validity of lhe crcdit facilities and alleged fraudulent sccurities as will soon bc seen in thc pctitioners affidavit in suppon. ln
addition, the petitioneE say that the 2d interes(ed pany's suit amongst the others is properly bcfore competenl couns awaiting
detclmination.

5. The pctition is founded on thc Brounds that the l" and 2nd respondenls intent to arrest, chargc and prosecute the petitioners is
negated by the following facts:
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i. Their apparenl rlterior motive due lo lheir ovoidance of the High Court's n ingon the issues, the biased teatment againsl lhem

in fovour of the 4th respondenl and the 7a ,3't ,lh ,!h and 6'h interested parties srit, harassing and intimidating the l" petitioner ro

change his stand ard double standotd$ displayed;

ii. The Tt respondenl's loifure or o issiot, to cond.l objective investigotiols of he pelitioner's comploinrs ogainst the th
respondent and the /, 3"t ,4'h ,5'r and 6h interested parry and instead prelcrring h invesligale lhis parties complaints;

iii. The Z respondent s rejrsal to ohjectivell' consider the pclitioner's complainls agoinst the th respondent and he ft 3't ,4'0, 5't

ond dn interested partr':

iv. The 4'h respondent and the 2*t,y ,4'h, 5'h and dt intercstad parh,'s improper influence in the ma er; and

v. T he it' Ia i hrc t o co n s idc r re I c ro I nn I I er s i n c hd i t, g, @ l irioncraldJba
fuet@nd l; thp ?endpnq),of thc ongahrg sttits hofor" voriotls carts: thelndinlts of thc cott in thes iB ondlailure lo woit,{or
the final determinatian in this sttits. the neritionor's comnloints ogoinst rhe ln resnondent ond the Pl"{ltJh ond 4 inerested

NI|L and the ohtse of n*'cr h]' the ta oncl ld ruslnndenrs in li?ht qf thc nonre 4f rhe srirs v'hich,{all ou.rido the criminal lov
juitdictiaL

6. The amended petition is supponed by the avemre n(s in the swom affidavits of the I " pctitioncr and 2d pctitioncr both dated 9s
March 2021. The 2d pctitioncr in her aflidavit in suppon reiteratcd and emphasized thc l'' petitioncr's averments in support ofthc
petition.

7. The l"'pelilioner whilc rcitcrating rhcir grounds as statcd in the petition says that in March 2021, he was notified of two
documents submitted in his office by a whislleblower. Thc conrcnts rcvolvcd around lhc 2d rcspondcnt's inquiry vide a letter to the
l'' respondent whethet he would make a decision to chargc bascd on a draft chargc shect with 38 counts which was thc second
documenl. He re\eals thal thc charges werc bascd on the validity of lhe credit facilitics and securitics as well as the fraudulenl
change ofthc 3d Petitioner's ownership snd control.

8. On 86 March 2021, tlre ln pctitioncr was summoncd by thc 2nd Respondcnt but he was not able to comply duc to official du(iss
and illness. He ssys thal he was madc aware of his imminenl srresl through the local dailies thal published the story on 8'h March
2021. Thc petitioner whilc reiterating thc grounds in the petition opincs thal lhc respondents actions violate his right against

discrimination by vinuc of the numerous suits and not in linc with Anicle 157 of thc Conslitution. In addition he says that their
aclions have violalcd their lcgitinratc expcctation.

9.Borrowingfromthc2..linterestedpany'srPplicsIioniirg1
Limited & 5 other\ the petitioner avers lhat onc of tlrc reliefs sought was a tempomry injunction. This was to first rcstrain the
respondents from selling or reconstructing Atticon Limited. Secondly to releasc to lhe court all thc titlc documcnts to assets

allegedly held illegally by the 3d pctitioner as sccurily. He states thal this prayer was de€lined by the coun but the 2od intcrested
pany still made anothcr application on 29rh Septembcr 2020 on the issue of release of thc securities which she had given the 3d
petitioner to secure crcdit facilities. This (oo was dismissed by the coun. The petitioners on this premise argue that regardless ofthis
fact the respondents still pursucd them, which to them is discriminatory.

10. Somctime in Oclober 2018, thc petitioners discovcred fraudulent clrangcs in the 3d petitioner's directorship, shareholding and
shar€ capital. This was exposed by thc Board's rcsolutions dated 28'h April 2017. As indicsted in the background of this csse the
petitioners reported this discovery to thc Registrar of Companies on l8'h October 20 I 8.

I | . Soon after they lcamt of Account Number 0900xxxx under the Gulf African Bank Limited that was opened in the 3d
petitioner's name following a Board rcsolution passed on l6'h March 2018. This information was brought to light following the
filing of Noirohi HCC No.F086 of 201a: Gt[ African Ronk I imited v 4rrion I imited ond I orhtrs. Thc alleged direcrors took out a
loan facility ofKsh.20, 000,000 which was sccurcd by a tender, thc transaction having been authorized by a letter dated I ld'April
20l8.According to the petitioners (his amount and other monics from various busincsses totaling Ksh.22,000,000 was then
channeled lo the GulfBank Limiled Accounr.

The 7'h interesred pany who is purponed to have signcd the lettcr datod I l"' April 2018 distanced himsclf from the signaturet2
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through I le(ter addressed to the Culf Bank Limi(ed party datcd 25'h October 2018. Following this unearthing the 2 pctitioner

reported the matter to the 2 Respondent's Banking Fraud Investigations Depanment. This was done vide a letter dated 23d May
2019.

13. On 23d Octobor 2019, the 2d respondcnt's Direcror of Banking Fraud Investigations Department inquired about thc petitioners

complaint from the firm of Musyoki Mogaka & Company Advocares. Thcy appcar for thc 4d respondcnt, 2d 3d and 46 intcrcsted

parties in this matter. The petitioners state vide a letter dated 146 October 2019 thal the firm in formed thc depanment that (he matter

had bccn investigatcd by its sister department. The dcpanment found that the issuc was the fraudulent use of lhe titles of the land

bclonging to its client6. These had bcen used as security for credit facilities advanced by the 9'h interested pany to thc 3d petitioner.

In addition lhe advocstes noted thar the matter also dcall with the faciliry that was advanced to the 3'd petitioner by Gulf African
Bank Limited.

14. Thc l"'respondcrrt who had bcen copied in the conrmunication clarified that thc 2nd rcspondent's inquiry lile with rcfcrencc to

matters raised by the firm related to invcsligations conccming forgery ofbank documents used to obtain crcdit facilities fronr the 9th

interested party. Funher the fraudulent rcmoval ofdirectos ofthe 3d pctilioncr while thc Banking Fraud Invcstigations Filc louched

on oFrcning and opcration of (he 3d pctitioner's account at Oulf African Bank was suspicious. In esscncc he nolcd that (hc lwo
mattcrs could not be consolidated as misunderstood by thc firm.

15. Against this backdrop thc petilioncrs complain that thc I" respondcnt did not canccl its advisory to the 2nd respondent in thc

lclcr dated 136 February 2020.Based on lhis advisory the 2'd respondcnt Scrious Crimes Dcpanmcnt wenl on to take over the

mattcr from the Bank Fraud Depanmenl. The petitioncrs sla(e lhat thc nrattcr has not bc'en aclioned this far. Further thcy note lhat

the drafi charge shect mergcd the issucs and as a resull they arc the subject ofarrest and prosecutior.

16. Thc petitioncrs stste that despire the 2nd respondenr bcing made au,are of thc long-standing wrangles as b€tween the l''
petitioner and the 4fi respondent and by extension the 3 petitioner and 56 interested pany in various suils, he proceeded to convert

the samc into criminal matters with an intcntion of embanassing him. This is bccausc thc 2d respondent was notified thal thc 2d
intcrcslcd pany's advocates had confirmed (hat their clienrs had willingly givcn their titlcs to act as sccurities for facilities advanced

to thc 3'{ petitioner and around July 2O2O wrote to thc bank requesting, thcy lift the encumbmnces registered against thc titlcs. The
petitioners state that this discloses that thcrc was no fraud on their pan.

17. The pctitioners vidc a leler dated 25'h February 2021 by thcir advocates wrote to the 2d Respondent complaining ofhis biased

conduct towards them by acting at lhe beckoning call ofthc 46 respondent and ignoring and concealing thcir docunrents.

18. The pelitioners furthcr note rhat thc 4'h rcspondent in her swom affidavit in tlish9slLr-Orig irs,t ln !rt-Nl;.J.1-a12.Al8:
Ml v Mt /]n motter al Motrimoniol prapcrties A.i alludcd that lhe 2 lnterested pany as willingly gave irs securitics to thc 3d
petilioner for consideration. lt is their contcntion lhat lhcre is nothing to indicate the commission of a criminal offcoce regarding

utilization ofthe securitics belonging to the 2 intercstcd party. The petitioners also inform that their specimen signatures have becn

obtaincd from them as regards the alleged forgery of thc documentation as indicated in (he charge shect. In addition, that the 2'd
intercsted party's letter dated 2"d October 2018 to lhc 9'h interested party clearly indicales rhat the issue was commercial in nature.

19. The l'' petitioner statcs that he is 8lso being victimized due to his political affiliations. That he is perceived as a member ofthe
langotahga wing of thc Jubilee Party, whose members are deemed to bo Ellicd to fte deputy prcsidcnt Eod as a r6ult face the
governmont's ragc. Ha states thal the 46 respondent being aware ofall this has sought to take advantage of the present case adding
that it is for this reason that the Kenys Revcnue Authority has staned its investigations into the 3d petitioner's operations.

20. The pctitioncrs bclievc that the lu petitioner's arrest, chargc, and prosc-cution is based on misuse ofthe l" and 2 respondent's
powers and inconect undcrpinnings, which threatens to violate the l" petitioner's fundamcntal rights.

21. The l" and 2 respondents ,iled grounds ofopposition dated 3'd May 2O2l in rcsponse to the petitioner's petition dated 9'h

March 202l.The grounds are as follows:

i. Thc prayers soaght ote unconstitulionol as lhey seck to cartsil thcir cofistilutional mandate which is ogoinsl public int.rcsl
ot d lhe adrfiinisbotion of crirninal juslice
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ii. Thc petirioficrt haw not adduced eidence lo show lhol the crirninal proccedings wete commenced tith an lleiot,tolive
and ho$,lhcJ'acled ifi etcess oflhe powers conlcted lo lhen

iii. Thc pelitiorrets howfqiled to deoronstratc hon,subslantiol injasticc xill bc occasioncd if thc crinrirral proccedi.rgs continuc.

ir. Tha wrociry ollhelqcts ruiscd bl lhc pclitioncB co onl! be asce oined ot the triol coutl I'hich tcsts lhefacls ond eridencc,
Accotdilgl)' lhe lriol court is best srtited to Dtakc o dctemrinalion on lhe ntatlct

t'. By vinuc o/ Anicle 157 of the Constitt tion, lhe /d respondent can only institute crintinal proceedings once an ollencc is
comn ified. Moreovcr lhol o luldorrrer ol right csn onl!'be lirniled under A iclc 21(l) of rhe Constiluliort lor rcasonable ond
jasti.lioble reosons in on open societt.

t,i.Thcl,lpctitionethasIoitedlosolisrt,fielhrusholdsetouli,tlhccaseof@ashehos
,nerclt'stotcd his ighls loilirtg to dc tonstrute hov each of his qrecilic rights has b.et or will be infringed upon if the crininal
procccdings lrnceed. lt is orgucd thot his cascloils the ipeness lesl.

CorEnrrchl ci|il qnd criuital procecdhtgs ore pe rrissible b! vittr,e ofSc<tiott 193(A) olthc Crinrifidl Procel rc Codc.

|iii. This court oaElrt iot to rslrp lhc nro datc ofthe trial court b5' delerrrrhtitrll lhc substarrcc of rc issucs irr lhis cose

b. The nrcre locl lhol there is a cthiirral lrtu scc,ttiofi docs uol ,rcgalc thc pelilioners rttrtddntenlal ghls ond lrecdomrs os
guororrtced h), rhc Corrstitution ortd their prcsunrption of innoccnce.

x The pclition is ntiscotrccived ond tetatioas as the pelitioners hateloiled lo dcnronstratc htrx,either the l" or /d respondenls
ocled illegally, unreosonobb, ,ihro ires corrtra4, tu, nottrol justice orrd .onseqten ), should be disrrtissed.

22. Thc 3d rcspondert filcd the following grounds ofopposition dated 22"rApril 2021

Thc pctilion scaks lo lit tit lhe cotrslit.,tionol atrd stat lor! powcrs ofthc t" and Zd respotdents' nturrdale.,-

ii. The I't and lt reqmndents'notk as esyo sed in the pctitiorrers pleodings r,ds donc irr goodlaith based on Articte t57(6) ol
the Constitltion, Sectio S and6 of he Ollice ofrhe Dircctot olPublic Prosecutiofis ActddScction 35 ofthe Nationol Police
Scnice Act.

iii. Thc Ie respondent h bound b! the prutisiotrs of Articlc I0 and tS7(l t) of he Constilution x'hilc carrying out his ,nandote.

iv. The t" ond 2d respondenls' constilulionol nandolc can ohl! be interfered ,,ilh bt, lhe Corrrt h,lrere il is prowl lhal thq,
ocled conlrory ,o lhei. monddte.

t The pelilioners hat eloiled to adduce evidencc to prow thot the f respondcnt in carrying out his finction ocled arbilrorily itt
conductilg lhe invesligalions ogqinst lherl. Morcovcr thol hc violoted llrcir righls $'ilh the ongoing intestigalio$ agoinsl lhenr.

vi. An allegolion oJtiolation or thrcalcned iolotion oJfundan@rrtal righls ond treedorns does not waftanl gront oflhe renrcdies
soughl since lhc pcliliorrerc fiust prove reol danger lhat is imminent ro h'arront th. court's inlenention.

|ii. This courl ond petilioners conhot onticipotc lhe resull ol thc ongoing investigotio . Fuflher that if the inycsrigotiorrs
calorinole into on arrest ond prosecution, both Foccsses lall I'ithin legal pmccsscs prorided b! la$,. This in esserrcc do.s not
take oia! thc pctitioncrs righls under Arliclcs 22, 19 dnd 50 of he Constitution.

t'iii. Bolh citil chd cintinol proccedings con run concurrcn y by dint of Secliol l93A of lhe Crinrindl Proc.dnrc Codc.

k. Thc Coun in enle qining lhis t ro er I'ould bc assarrrirrg the role of the I" rcspohdcnl to tcieo lhc cosc os preserrted b! the
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/ tapondcnt in moklng the decision to chargc. Thk csscnlially woald be asuqring the l" and / rcspond.nts corrstilulional
mandola ln o nutshell g.a of he orde6 sought *ould bc cquol to making a dcl..t tinotion ofthc n aflcr.

x The pctitionerc hav loiled to oddace cidcnce that the! will sulfet prejudice ond their ights viototed if the intestigotions
proceed.

xi. The ptition is based on on unsabstorrtialcd apqrehension i'ith lhe sole purposc to lrastrat. the invcstigalions againsl th.m
ond so withoat mcit. It should then be dismissed.

23. The 4rr' respondent, thc 2'd, 3d and 4s interested pafiies filed thcir respoDse to the pctition through thcir prcliminary objection
(P.O.) dared l0'h May 202l.The grounds raised for the P.O. are:

L The Petilioncd petition doted lh Morch, 202! is a ,ton-slortcr, ntisguided, misconceivcd ondlriyolots as thq'both run aloat
ond conlrotcrr. S.ction I93A of lhc Cri inol Proccdure Code cop 75 La*s o! Kenyo.

ii. The pelitioners pctitlon dated /h Mar.h, 2021 is bod in lav as it seeks to in prope f inlaTfaTs y'111r ltte constitutional ?owers
of he ollice ofthe Dircctor ol Public Prosecution as enshrined undet Anicle t 57 ofthe ConstitutiorL

24. The 5'h and 6'h interestcd panies filed thcir rcsponse to thc amcndcd petition datcd 9'h March 2O2l vidc a sworn replying
affidavit by thc former dated l2'h April 2021. h is avcrred that a complaint was lodged by rhe dir€ctors ofrhc 2nd and 3'd in(crcstcd
parties wilh thc 2nd rcspondcnt, who summoned thcm with rcgards to this complaint. They were intcrrogatcd and their sutcments
recordcd.

26. The 7'h interesred pany did not file any documents, but indicated to the court on l5'h March, 202lthat hc supported rhc
petitioneB' case. The 9$ and I lrh interested panics did nol ,ilc any documcnts. Thcy sought not to takc a stand in thc maltcr as per
the coun record dated I l'i May 2021.

25. The 5'h interested party depones lhat owing to (he p€titioners' suit, she stands to suffer grcat prcjudice that cannol be
compensatcd by way ofdamages. She urges the court to dismiss the amended petition with costs to thcm.

27. Thc pctitioners Iilcd writtcn submissions and a lis( ofauthorities dated l3ih April 2O2l and furthcr supplementary submissions
8nd a lisl ofButhorities dated I0'r'May 2O2l all by C. B. Mwongela advocate. Counscl srares that rhc pctilionqrs srare that thc issues
for delcrmination are whethcr thc petitioners' fundamental rights and frecdoms werc violated or likcly to be violated, whethcr an
order ofprohibition should issue, whether the petitioners are entilled to compensation and general damages and whether exemplary
and punilivc damages should be granted.

28 On the first issue, counsel submits that the l'' and 2nd respondcnts' intentions are premised on improper factual grounds. This
threatens (hc l'' and 2nd pctitioncrs' right to human dignity as envisaged under Anicle 28 ofthe Constitution. To buttrcss this point
reliance was placed on the case of Srmuel Rukcnvs Mhprs & othcrs v Crstlc Rrertlns Kenyr I lmlted & Another (2006)
gKLB wherc it was observed Ihal inhuman trcatment is an action that is barbarous ,brutal and cruel whilc dcgrading punishmen( is
that which brings a prerson in dishonor or contempt. Addition dependence was placed on the cases ofAhm€d lss.ck Hrssrn v
Audiaor Generrl(2015)€KLR 8nd Drwood rnd rnothcr v Mlnister of Homc Afirlrs end others( CCT 35/qqX2000)ZACC I

29. Discussing the right to fsir administrativc action under Article 4? ofthe Constirurion, the petitioneN submit that the actiors of
the t'' and 2"d rcspondcnts werc unfair and done in bad faith, sincc they commenccd thcir invesrigations bsscd on issucs spinning
from the crcdit facilities, securities and fraudulenl change of dircctonhip of the 3d pctitioner which cmanare from a contmctual
commercial relationship, Moreovcr it is submittcd that the 2d rcspondent's failurc to investigate thc pctilioners complaint while
prioritizing thc 4s respondent's complaint is unfair and biased. In support counsel rclied on the case of Commissioncr of Police
rnd Dlrecaor of Crlmlnal lnvcstigrtions Dep.rtmcnt y Kenya Commcrcial Brnk 8nd Othcrs (2013) eKLR where (he court
observed that:

"...the Pox'cr n us, bc cxetcised responsibly, in occordonce rLtth the loxr's of thc land and in good laitt - Wat is il lhol thc
comPon)'was nol oMe lo do to prove ils claia ogoinn he bank ifi thc preious ond prcscnl ciril cascs thol must be done through
lhe instilt tion of cimiaal procccdings" lt is not in lhe public intercst ot in the inlerest of odminisfiotion oljustice to ase
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crirninol justice pK$css as a la*h ih civil disputes.'

Counsel also relied on the cascs of Judicirl Scnicc Commlssion v Mb.lu Mutavr & rnother l20l5l oKLR, Associrtcd
Provinchl Plcaure Houses v Wedncsbury Corpor.tion (1948)l KB and Philip K. Tunoi & Another vs. Judiclal Scn'ice
Commlsslon & enoaher(2016) cKLR

30. According to thc counscl thc rcspondcnts' actions are selective and discriminatory with the effect of violaling (hcir righls to
equality and freedom from discrimination under Anicle 27 ofrhe Constirution. To emphasize this point reliance was placed on the
English casc of "Willls v thc United Kingdom Applicrtion no. 36042y'97' where the European Coufl ofHuman Rights noted thsl
discrimination mqans lreating differcntly without any objeclive and rcasonable j ust ifical ion for pcrsons in similar situations.

31. It is funhcr submittcd lhal thc I'r pclitioner is a victim of political intolerance which in cssence violates his political rights as

providcd for undcr Articlc 38 oflhc Conslitution. To buttress this argumcnt counscl cited the case ofRepublic v Director ofPublic
Protecutions & rnother Ex prtc Krm.ni & Othcrs (2015) eKLR where it was held that:

".,..b'hcrc the resporrderrl is sho$,n nol to be oclittg indcpenden y butj,tst rcading a scripl prepar.d by sonteonc clsc or tlrat lre
has bcen pressured lo go lhrough the ,rrolions. The cou s x,ill not hesitate lo tctrrrinote the procecdihgs h, such chcamslanccs.o

32. Counsel has submilted lhat thc intcnded criminal procecdings by thc I "' and 2"d respondents amount to abuse of power, bccausc
the l'' respondenl has reconrmcndcd arrcst ofthc pctitioncn bascd on the 4rh respondenl's complaint despite lhe ongoing coun
cascs. Whilc it is aclnowlcdgcd that both civil and criminal proceedings can run concurently the pe(itioners submit that it is thl]
respondenls intcntion that is in issuc and which thcy dccm to be a total disregard ofArticle 157(l l) ofthc Cons(itution.

33. To support this argumcnt coursel rclics on llrc case ofRcpublic v thc Judicial Commission into thc Goldcnbcrg Affsir 8nd
2 Othcrs cx psrtc Saltoti HC Misc. Applicatlon 102 of2006 whcre it was held that:

"it is nol good lot ,hc DPP to arguc lhot the Applicont should be aftested and charged so thal he con raise whatewr dclense he
has ln a lfial coutl. The Coart hos a cofistiluti.rrral du|' to ensure lhat o floi'ed lhrealened triol is stopped in its tracks d it is
likelt'lo violole ony o/the oppliconts Iundan,entol righrs.-

34. Other decisions relied on include: Rcpublic v Chlcf Magistr8te's Court rt Mombesa Ex prrtc Grnijee & Another J20021 2
KLR 703; Muchrnga lnvcstmcnts Limltcd v Slfrris Unlimitcd (Africr) Ltd & 2 othcrs Civil Appcsl N0.25 of 2002 120091
KLR 229; Stcphcn Olugi Okero r Chicf Mrgistrstc's Court at Milimani Lrw Courts & Anothcr, Commlssioner of Police
rnd Dlrcctor of Crimlnrl lnvestigrtions Deprrtmcnt v Kcnya Commcrcial Bank rnd othcrs f&?ra), Republic vs, Minlstcr
for Homc Alllrs end others Ex partc Sitamze Nrirobi HCCC No.l652 of 2004 [2008] 2 EA 323, Kuria & 3 othcrs v
Attorney Gcnerrl 120021 2 KLR 69.

35. On the issue ofoppressive nature of the respondcnts actions, it is submifled lhat the intended criminal charges arc planned to
harass 8nd oppress thc petitioners as they rcvolvc around issues already in various couns. To suppon this assenion counscl cited the
case ofG, B. M. Krrlukl v Attorncy Cencrrl l20l6l eKLR where the coun opined that:

"the loh' cnlorcerrrent agencics ore r.qtired to inve$tigat thc complaint belorc prelerring o chorgc ogoinst o person suspected o!
hoving comrnillcd an olfence. In othet words, the police or ony prosccution am o/ the govenmcnl is not o mere condail lor
cornplainanls. The pollce ,rst oct iryrorrioll! ond indelehd.nt\ in rcspect ifa complaint...'

They furthcr relied on thc cascs of Kuria & 3 othcrs v Attorney Gcncrrl (Sr?ra), Guhm & rlother v Chicf Mrgistrrte's
Court tnd rnothcr J20061 eKLR and Jorrm Mwcnda Gurntli v thc Chief Mrgistrste J20071 28.A.170.

36. On the third issue, it is thcir submission thal having eslablished that their fundamental rights have becn violated, it their prayer
that this coud grants thcm gcncral damages. Rcliancc was placed on the case ofScnator Johnstonc Muthama v Director of Public
Prosecutions & 2 Othcrs; Jrphcth Muriira Muroko (Intcrcstcd Prrty) 120201 eKLR where it was held rhar:

"..,it ili uo$' h'ell setlled lhot ateard of coorpcnsorion againsl the State is an oppropriate and elfective remedy for redrcss of on
established infingement olo fundomcntal righls ander the Constitution.'
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He furthcr rclied on thccascoi Edwrrd Akong'o Oyugi & 2 Othcrs v Attorncy Ccncral J20t9l CKLR

37. Il is the petitioneni' contention (hal (hc grant of exemplary and punitive damages by thc court will deter repctition ofsuch
violalions. Furthcr that cnjoymcnt ofthcsc rights must be rcspccted. To buttress this argument counsel relicd on the case of Migunq
Migunr v Frcd Okengo Matiang'l Crbinct Secrctrry, MinlstrJ* of Intcrior rnd Coordinstion of Nrtionsl Govcrnmcrt & 6
othcrs; Kcnyr Nrtionrl Commlssion on Humsn Rights (lntcrcstcd Prrty) I20l8lcKLR where it was held that:

",.,ad ox,ard ought irt Proper tases k, be nnde wilh o viex'to delcrring a reprtition ofbreoch or punishing those responsible lot it
or evar securing ellectiw ?olicirrg oflhc corrstitationall)' enshrined rights bS'retarding lhose h'ho erpose breach ofthern b,ilh
s bstantiol dorfiages."

38 Thc l'' and 2nd respondcnts filcd rvrirtcn submissions datcd 5'r'May 2O2l by prosccution cou scl Bcrryl Marinda. Counscl
submixcd lhat thc l*r rcspondcnt is a co stitutional officc cstablishcd uldcr Anicle 157(6) oflhc Constitution and Section 4 ofthc
Of,ice ofthe Director ofPublic Prosecutions Act. Thal lhc l'' rcspondent is required lo pay attcntion to Article 157(ll) ofthc
Constitu(ion while carrying out his nrandatc. This was cmphasizcd by thc courl in rhe casc of Yunus Abdul Rubi & 2 Othcrs v
Dircctor of Public Prosccution & 2 others J20l6l cKLR whcrc ir was srated thar:

",.,i| usl ,rol be l.Att lo lhis Courl dnd thc partics thol thc lroA'e\ k, institnte o ),crinrinol procecdings ore lcstcd in thc ofrice of
,he Dircctor ofPublic Prosccutio,ts b)'di,rt of Anictc 157(6) ofrhc Consritution.,..additionalb, bt dint of Attictc 157( I t) of hc
Conslin ion, ifi e.rcrcishrg the pox'ers conlerred on hinr, the Director of Public Prosccutions is rcq hed to hatc rcgsrd lot lhc
prrblic intetest, lhe ihlereslli of ,c adnirristotitrfi ofjuslicc and thc nced lo prerent old ot'oid abuse. The Joregoing mokcs it
clcat lhcrelore thol thc Ollice o/the Dircctor .rl Piblic Proscculions is on itdcpcndent olfice with thc ,fiarrdote to independcnll!'
insIiIslc crifiirraI prosect ions."

39. lt is submilted thal lhc 2^'r rcspondcnl is a consritutional officc undcr Article 245(l) ofthe Constiturion. Thc mandatc lo
invcstiSate crimc is vested iD lhc policc undcr Section 24 of thc Nalional Police Scrvicc Act and oncc done he/she recommcnds
prosccution to the l" respondcnt who rhen makes the decision on whcthcr lo chargc thc pcrson or not.

40. Considcring this. the rcspondcnts argue that the pctitioncr$ a.c inviting lhc coun to cxaminc thc evidcncc which is a prcscrvc of
thc lrisl court. To suppofl this argument counscl citcd thc casc ofJustus Mrvcnda Kathcngc v Director of Public Prosccutions
,nd 2 others, petition No.372 of 2013 whcrc ir was held that:

"il is ,ro8'lilc lhal Cot s canrrot ifitcicrc with lhc ctercisc ttf lhe abovc nundate unless il con bc shown lhol undcr Adiclc
157(l l) of fic Constitalion lre acted x,ilhout drc regord ,o lrnblic intcresl ond inlcrcsls oladoinislralion ofiustice arrl nol token
accou of te nced to prevenl ald ot'oid obrce ofCotrl proccss...this c.rurt i'ill be usutping the nrundok ofhe tial courl b)'
evaluating the sulfrciency ollhe eridence ond n nake a lindit g on thelher the sqme cat sustoin a contictionn

41. Counsel argues thal lhc arrest and prosecution ofthe pclitioncrs inand ofitselfis not unlawful as thc pctitioners are entitlcd to
riShts undcr the Constitution. Funhcr lhat the tu,o processcs opcralc in public interest and embodimcnt ofthe rule of law. Relying on
the case of Elor) Krancvcld v thc Attorncy Gencral & 2 Othcrs, Nairobi petition No.l53 of 2012 counsel argues that thc
Conslilution should bc read holistically lo disccm its real mcaning. AIso refcrred to is thc casc of Michacl Monari & Anothcr v
Commissioncr of Policc & 3 othcrs Misccllsneous Application N0,68 of 201l.

42. It is submitted that thc pctitiolers lrave simply stated thc provisions ofthe Constitution but havc fail to dcmonslratc how thc
said provisions were violatcd. This they assert is the legal thrcshold as sel out in the casc of Andrc$ Okoth Onanda v lnspector
Ccncrrl Police & 2 olhcrs l20t8l GKLR which cited thc casc of Anrritr Karimi Njcru v Rcpublic llq?ql XLR 154 with
approval.

43. To support their argumenl on discrimination in (hc invcsligations and prosecution, reliancc was placed on thc case of Joshua
Kulci tnd 5 othcrs v Attorncy Ccncral rnd 4 Others Pctitior No.66 of2012 where ir was held rhat:

"...i1 is tt'ilhin lhe htondotc .rllhc DPP tt, elecl i'ho to prcIer chorgcs qgoinst and lhis courl hos no jutisdiclion to dire.l hirn
n'ilh respecl therek. Morc inryortantl)'lhe decision to prclct chorges ogoinst orrc person.rs opposed to ono rer is not
ilsclf h,ilhor nbro, sunicienl lo lcod to an ordcr of prohibition against a prosccution-',
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44. On separation of powers, it is submitted that other than checking other organs of the government, any interference must be
guarded against and justified. In the case of Dr. Alfrcd N. Mutuo v. Thc Ethics rnd Anti-Corruption Commission & Others,
Misc. Applicrtion No3l of 2016 it was noted that, interference should only be where it is shown that there was violation of the
Constitution Counselsupponed this with th€ case ofDircctor ofPubllc Prosccutions V Humphrey ll9761 2 ALL ER 497 at 5l I
snd Njugunr S, Ndung'u v Ethlcs & Anti4orruption Commission (EACC) & 3 others J20l8JeKLR.

45. Counsel submitting on Section 193(A) ofthe Criminal Procedurc Code ptaced reliance on the case ofAshish Ksmpari v
Director of Public Prosccution & 3 othcrs [20161 eKLR where it was held that the fact rhar a dispute has both civil and criminal
elements is nol per s€ a ground for terminating on-going criminal proccedings. The Coun essentially intervenes where it is shown
that the impugned criminal proceedings are instituted for other means other than the honest enforcement ofcriminal law. The Court
noted that this was what the drafters ofsection 193 A ofthe Criminal Procedure Code anticipated. It is Counsql's submission that
the petilion is an abuse of the coun process, since it is focused on circumventing the criminal justice system and curtailing the l!r
and 2nJ respondents' constitulional mandale.

46. The 3d respondent filed written submissions dated 3'd June 2O2l through Grace Mutindi Senior Sratc Counssl. She submits that
the issues for determination are whether the investigations, the intended arrest and prosecution violate the petitioncrs' rights and
whelhcr the petitioncrs are entitled lo thc reliefs sought. On the first issuc, counsel submits that the petition is bent on interfering
with the I't and 2"d respondcnts' constitutional mandate as espoused under Article 157 and 245 ofthe Constiturion. That their
mandate is spelt out in the Oflice of thc Director of Public Prosecutions Act No.2 of 2013 and National Police Service Act Cap 84.
h is emphasized that both offices are guided by the fundamcntal principles promoted in the constitution.

47. He contends that the 2d respondcnfs authority to investigatc lras so far been recognized by the couns. To underscore this
argument, reliance is placed on the cases of Thuits Mwangi & 2 others v Ethics & Anti-corruption Commission rnd 3 others
l20l3l eKLR, David Ndulo Ngisli & 2 othcrs v DPP & 4 others J20l5l cKLR, Erick Klblwott & 2 others v Director ofPublic
Projecutions & 2 othcrs (JR No.89 of 2010) and Rcpublic v Commissioner of Policc snd rnother cx parte Mich.el Monsri &
snother [20121 eKLR. The courts commonly observed that the police have a duty to investigate on any complaint once it is made.
Oth€rwise they would be failing in their mandate to detect and prevenl crinre. Additionally reliance was placed on lhc case oflsrgc
Tumunu Njungc v Dlrcctor of Public Prosecutions & 2 others l20l5l cKLR.

48. Bonowing from the law and authorities relied upon il is submitted that the I'r and 2nd respondents' undenakings were legal
actions and can only be challenged ifit is proven that they acted ultra vires or contrary to constilutional values and principles. This
is the Position in thc numerous cases cited in support. The authorities are: Koinarge v Attorncy Gencrrl snd others l(20071 2 EA
256, Justus Mwerda Kathcnegc v. Dircctor of Public Prosecutions & 2 othcrs [20t41 CKLR and Danlcl Ogwoks Manduku v
Dircctor ofPublic Prosecutlons & 2 others [20191 cKLR.

49. Counsel while dismissing the petitioners sclective discriminations claims submits lhat under Arricle l5?(lO) and section 6 of
the ODPP Act the l"rrespondent cannot be directed by any person on whether or not to prosecute while the 2nd respondent under
Article 245(4) (a) (b) ofthe Constitulion is granted independence to investigate. To bultress this argument reliance is placed on the
case ofStephen Ndsmbuki Muli & 3 othcrs v Director of Public Prosecutions & snothcr J20I6l eKLR where ir was held thar:

"-..i1 is wilhin rhe mondore oflhe DPP to elect who,r, to preler coses ogoinsl ond thi$ Cou hos nojurisdiction to dirc.,l hi wirh
resp.ct lhercto.'

Also refened to is the case of Godfrcy Mutshi Mgunyi v. Director of Public Prosecutions rnd 4 othcrs, Pctitior No.428 of
2015

50. Thc A.G. filed submissions dated 3d June, 2021 . Counset submits that at this poinl the petition is merely speculativc as rhe I'r
respondent is yet to charge and as for now cannot determine whether the I't respondent will abuse his msndate as outlined under
Article 157(l l) of thc Constitution and Section 4 of the ODPP Act. It is their case accordingly that the petitioners have failed to
demonstrate how their fundamental dghts were violated to merit this court's intervention.

51. On Section l93Aof the Criminal Procedure Code counsel submits that the prohibition reliefsought ought not to be granted as
the law dictates that both can run concurrently. Furthcr that the matteN can only be determined during the trial. To support this point
he relicd on the case of Republic v Dircctor of Pubtic Prosecutions & 2 others er psrtc Joscph Gethuku Kamuiru & rnother
[20141 eKLR whcre it was held that:
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n.,.lhe exislc,rce of citil proceedhrys arising out of the some sel offocls is however not in self a bsr to comnrcncemenl or
co,tlinaation ofcrininol proceedings. Section l% A ofthe C ninal Procedare Code is cleor on this."

Furthcr rcliance is placed on the cascs ofRepublic v Director of Publlc Prosccutlons & 3 others cr partc Bcdsn Mtyrngl Ndusti
& snother l20l5l 0KLR and Michacl Monsricase fsrrprar.

52. Counsel funher submits that although thc pctitioners aver that thcir rights under Articlcs 27, 28, 38 and 47 ofthe Constitution
havc bcen violated, they fail to demonstrale how this was done. To support this hc cites thc cases of Anarita Krrimi Njcru v.
Republic (No.l) ll979l I KLR 154 and laler Mumo Mrtcmu v Trustcd Socicty of Humu Rights Allirncc l20l3J CKLR. He
adds that the alleged rights are not absolute as can bc limited by the Constitution and the law. Furlhemrore, that while the l"
petitioner claims his political rights havc been violated hc did not producc evidencc to thal effcct. He argued (hat ifthere is a disputc
bctween the l" Petitioner and his political party the samc should bc dctcrmincd by rhc Poli(ical Panies Disputes Tribunal as
provided under the Political Parrics Act, :01 L

53. Counsel finally submits that the petitiorcrs have failed lo prcscnl a casc thal nrcrils (his court's intcrvcntion. Furthcr thal an
arrcsl and prosecution do nol negate the pctitioncrs' rights undcr Aflicles 22,49 and 50 ofthc Constitution. It is on lhis premisc tha(
lhey concludc that ahe casc is unmcrited and an abuse ofthe court process.

54. Thc 4'h respondent in conjunction with thc 2"d. 3d and 4'h in(crested pa(ics filcd writtcn submissions datcd 24'h May 2O2l
through Musyoki Mogaka & Co. Advocates. They submit (hat the issues for determination arc whcthcr thc arncnded petition is
arguable. whether grant ofthc orders sought in thc pctition arc in the public intercsl and interest ofjusticc and lastly. who is to bear
the costs ofthc pctition.

Counsel reiteratcd that the l" respondcnt's mandatc is providcd for in thc Constitution undcr Articlc 157. In addi(ion, hc submirs
thal the petitioners' casc fails to reveal a cognizable constitutionalcoltrovcNy ss pronounced by the Suprcme Court in thc case of
Ceorgc Mike W.njohl v Stcven Krrluki [20141 eKLR, which (hcy rclicd on in suppon.

55. On the effcrt of Seclion 193 A of thc Criminal Procedure Code, counscl sought to rcly on lhc cascs of Republic v. Chlcf
Mrgistrttcs Kllgorls, ex partc Johrnr Kiprgeno Lsngat [20211 and Dircctor of Public Prosecutions v Kuldip Mrdrn &
.nother 120091 cKLR. lt is argued lhat thc invcstigations and intendcd prosecution of the pctitioners is as a resulr of forgery of
documents and lheir uojusl enrichment lhrough thc illcgal abusc of the 2nd and 3 interestcd panies' propcrty. They contend that
granting thc reliefs sough( would be against public inlcrcst. Either way thcy slate thal the petitioners arc cntitled to their
constitutional righrc hencc their apprehcnsion is uncalled for.

56. Finally il is submittcd that granl ofthe orders sought would bc in dircct violation to Scction l93A of thc Criminal Procedure
Code and thcir riShts undcr the victim Protections Act, 201 5.Counsel contcnds that rhc mcntioncd statutes enjoy lcgitimacy and
protcction from (he Conslitution so grdnting thcm would be against public intcrcst.

5?. The 5'h and 6s in(crested padies filed submissions datcd l2'h April 2021 through Anyango & Opiyo Advocatcs. Counsel
submitted lhe issues for dclemrination to be whcthcr therc is a bar and prohibition in law to instiluting procecdings for matters in
issue in any pending civil proceedings and whether undcr lhc doctrine ofjudicial rcstraint this coun lacks jurisdiction to intcrfere
with the prowers of the l'' and 2d respondcnts. He submitted that while thc parties reiterated and aligned thcmselves with (he

diclates ofSeclion l93A ofthe Criminal Procedurc Codc il is their position that thc petitioners have rrot argued that the chargcs arc
nol cohercnt charges as provided under sections 134 to 137 ofthc Criminal Procedure Codc. As such the mattcr should bc subjccted
to trial. Counsel in addition argues that the other couns in lhis matter arc not lhe suitable forums considering thc ingredients ofthe
charges preferred againsr lhe petitioners.

58. It is his contention that il is a mockery ofjustice for the pctilioncrs to seek prohibition orders. Counsel retied on the case of
Willism v. SpruE Jl992l 66 NWS LR 585 whcre ir was held that:

"Thc purpose of cinrincl proccedihgs gencrall), spcaking is lo hear ond delcmine Jinally whclhcr th. occused engagcd in
conducl x,hich o ounts to on olknce artd on thol occoanl is deseh,ing ofpunishmenl."

59. According to counsel granl ofthe ordcrs soughr is not mcrired as no evidcnce has becn adduced to provc illegality, irralionality,
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and impropriety on the pan of the l( and 2nd resJrondents. To buttress this point reliancc was placed on the casc of Kurlr & 3

Othcn -V- Attorney Generel(20021 2KLR where it was held thus:

"It is nol enough to sirnpl! stale lhol becolse lhe.e is sn exitlence of q ciril tlispate or suit, lhe entire ci ninal Prcceedings
comnenced based ot lhe sa e set oflocts orcon abuse ofthe courl proccss. Thcre is a nced lo show how the ptoccss of lhe

coutt is beir,| abused ot misused ond a ieed to indicole or show lhe basis upon which thc righls ol the applicanl ore under

serious threal of being undernti,rcd by the crit rinol pnsecutioh. In obsence o/ concrele grounds for supposing thal o ciminql

lrroltccution is an "abu$e olprocess", is a "manipulation", "ot rounts to seleclire proseculion't ot such olher procasses, or ewn

supposing thot thc qplrlics,is might not gcl o Iafu fiiql ss protecled in lhe Constilution, il is nol mechonicol enouqh thot the

existence ola civil suit precludes the institution oJ criminol ptocecdings bosed on lhe sorne locts."

60. Counsel submits thatjustice must bc donc to both (hc complainanl and thc accuscd and so where lhere is evidence upon which

the l' respo[dcnt can make the dccision lo chargc. il is not for the eoun to inquirc inlo thc sulliciency ofthe evidence sincc it oughl

not lo usurp lhc role of thc trial coun in determining lhe merits of thc criminal casc as cstccmed in the Michrcl Molari
casc (rr2r?) which they citcd in suppon. As such it is submitted that a prohibition ordcr in the circumstances of this casc must bc

used sparingly and exceptionally as appreciated in thc case of Goddy Mwrklo & Anothcr V R l20l I I 2Kl.R. Counsel conlends

thal thc pctitioncrs have not denronstratcd any cxccptional circumstanccs to nrcrit gmnt of(hc prohibition orders.

61. It is counsol's submission that this court by virtuc ol Article 165 ought to cxercisc rcstrainl on cxcrcising jurisdiction ovcr

mat(ers within (he purview of the l" and 2'd rcspondcnt as mandated by the Cons(i(ulion. Hc argues thal owing to thc principlc of
separation of powcrs the cou( cannol usurp thc powcr of tlre I " and 2nd rcspondents by dctcrmining thc issues raiscd ill lh is pclition

On that nolc it is submitted that thc pcti(ioncrs havc nol demonstrated thal lhc l'' and 2'd respondents exercised their mandate

outsidc the ambit of the law to warrant this court's intervention. Hc relicd on thc casc of Justus Krriuki Mat. rnd Anothcr vs

Martin N}'rge Wembora ard Anothcr l20l?l cKLR. to suppo( lhis argunrent.

62. The l0'h intcresred pany filed submissions and a lisr of authorities datcd 28'h Seprcmbcr 2021 through Kipkenda & Co.

Advocates opposing the amcndcd pctition. Counscl identified the issues for dclermination to bc whethcr the t" and 2d resJrondents

actcd within their mandatc and wlrcthcr tllc concurren( civil and intended criminal procecdinBs were mcrited.

63. He reiteratcs thc mandatc ofthc l'' and 2nd rcspondents as established in thc Constitution and the law. He contcnds whilc

rclying on thc Michael Monsrl crsc (sr4r?) that thc l" and 2"d respondents did not act in a manner to permit this cour('s

intervenlion. Additionally lre argues that whilc thc 2'd respondent can recommend charges the l" rcspondent is first rcquired to

rcvicw and weigh the evidence bcfore nraking the dccision to prosecute somconc. To buttress this point he placed reliancc on thc

case ofRaymond Kipchirchir & ,nother v. Rcpublic l202lleKLR where it was hcld that:

-...In .tercising thit tuondote lhe Direclor ofPtblic Prosecutions (DPP) is rcquit.d lo t.iew and dcle rrinc lhe ProseculabiliO'
ofany motters lort'orded lor theh acrions...Thc decision must howeter be made judiciously in all coscs."

He funher relied on the case of Doughs Mllnr Mwrngi r'. KRA & Another, Constitutional Petitior No.528 of 2013.

64. Counsel echoes similar sentimcnls as lhose ofthe rcspondents with regards to Seclion l93A of(he Criminal Proccdurc Act. He

referred to the following cases:

(i) Commissioncr of Policc & Dircctor of Crimhsl Investigrtion Dcpartmcnt & rnothcr v Kcryr Commercisl Bank
LTD(supra);

(ii) Rcpublic r'. Dlrector ofPublic Prosccutions & 2 others ex plrte Frrncis Njakrve M.inr & another [20I51 eKLR

65. Counsel funher submits that il is lhc pclitioncni'burden toprovethatlhe l" and 2d rcspondents' actions in the face ofexisting
civil procecdings werg eroneous and as a rcsult an abuse ofthe coun process. lt is argued that the pctitioners have failcd lo submit

any evidencc to suppon the claim that thc proccedings were initiated with an ulterior molive, malice, intimidation, bias, double

standards. impropcr influence and un[aimcss.

Anrlysls end Dctcrmirrtion
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66. I have duly considcrcd the parties' pleadings, submissions, authorities cited and thc law. It is my view that the issues that stand

out for determinatioD arc as follows:

i. lyhelher civil and crlminal proceedings con tu concurrenlly;

ii. llherher the I't and /d respon.lcnts ocled within their n ondate considering lhe l" issue;

iii. Wh.thq rhc petttiorQts' funda,nental ghls and lr.cdoms were lhtcslen.d ot t'iolotcd sP.cirtca t undet Arliclcs 27'2E'29,

38,47 and 50 ofthe Constitution; and

iv. Whclhet lhe petilioncrs ore enlitled to generul, etemPlary, and puniliw darrrage*

lssue No. (i) Whcaher clvll rnd crlmiorl proceediogs can run concurrcntly

67. Thc respondcnts, 2d,3'd, 4'h ,5th. 6'n and I O'h interestcd parties in rhis mallcr have submi(ed that the law permits lhat both civil

and criminal proceedings can run concunently.

68. The law on rhis issue is providcd undcr Scction l93A ofthc Criminal Proccdure Code Cap 75. This Section reads as follows

Concurrent criminal and civil proceedings

Notwilhstonding the lovisions o! on! other $ittcn lox,, thc lacl lhol on! ,noller in issuc il ony criminal proceedings is also

dircctl! or substantially in issre in oa1'pending ciril proceedirrgs shall nol be o ground lor o4'slo!, Prohibilion ot delo! ollhe
cirrrinol ptuceedings.

69. The parties to buttress their argumcnts in this issue relied on a plethora of authorities that arc well known and affirm the

position as cspoused undcr Secrion l93A of the Criminal Procedure Code. The au(horities are namely. Athish-Nt pMirDiuclar
of Public Prosccation & 3 oth.n l20l6l .KLR: R.lrahlfu | nir.ctor o! Public Pros.culiont & 2 oth.ra .t Da|te JoscDh Gothuku

Komui , & anorher l20tq efl R: Rzrr hlic I nircclor o! Pthtic Prosectdions & 3 olher ex pane Bcdan Mwongi Nd oti &

anothq l20t Sl: Renablie v Conmissioncr d Police ond lnothct cxfone Michad Monori & Anotha l20l I eKl R: RePthlic t
Chid L'tagistrates. KllSoris: er porte Johano Kiongcno I orynt 1202t: Iliruclor o! Public Pnseculions V Kaldin Madon &

anothrr l200al eKl R: Kurio & J Others-V- Afiornd Gcn.rol lr002l 2Kl R: Comn issioncr of Policz & Ilircclor of Cirrrinol

Inwstigation Delaamenl & onother t, Kcnw Coatmcrcial Ronk LTD I20IJ| aKLR ond Rclublic v- Dircclor o! Public

Pros.calions & ', oth.r\ .x nonc Froncis Njakwc Moina & anolh.r l20lSl ?KLR.

70. This is the position correspondingly held in foreign jurisdictions. A case in poinl is ihat of the Supremc Coun of India in E

Sw.roopr Rinl vs- M. Hrrl Nrr.Jrn. (AlR 2008 SC 18841. The Coun while discussing this issue noted as follows:

'13, It is, hox,cver, well-scttted thot in o giyen casc, civil prcce.dings qnd criminal procecdings can Procccd sirnglloncouslf,

Whcthct ciril prcceedings ot criminal proceedings shall bc stayed dcpcnds apon lhe loct and circurflslanccs o! each cose. lsce
M.S. Sherilfv. State olModros ,.lR t954 SC j97, lqbal Singh Morwoh v. Mcenakshi Moruah (2005) 4 SCC 370 ond Institatu of
Chorrct d Accouaranls of Indio v. Assn. of Chortercd Ccttificd A.counlants (2005) l2 SCC 2261."

?l. I do not find it necessary ro rehash thc authorities which were ably cited by the parties save to say I find no distinguishing

circumstance in this mstter. This is the position in law. The obvious queslion to be determined ncxt is whethcr the circumstances of
this case bar this coun from intervening or whether they neccssitate this court's intervention.

lssue No.(ii) Whether the l" rnd 2'd Rcspondent icted wlthin thclr msndrte in light ofthe l'r tssue

72. Stemming from the first issue the pctitioncrs state that although it is correct that civil and criminal proceedings can run

concurrenrly, rhis courl is permitted by virtue of Article 165(6) of the Constitution to exercisc supervisory jurisdiction over the

subordina(e couns and over any person, body or authority exercising ajudicial or quasi-judicial function

73. The Dirccror ofPublic Prosecutions dcrives his powers from Anicle l5?(6) ofthe Constitution which is recapped in thc Oflice
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ofthe Director ofPublic Prosecutions Act,20l3(ODPP Act) under Section 5. Articlcl5T(6) provides

The Dircctor ol Public Ptosecutions shall exercise Stote powen of prusecution and n at-

o. inslit.,le and ur,dertake crimirtal flroceedir,gs agoinst qny person belorc on! cottt (olhet tha s cot fl modial) in tcspecl of
an1, olfence ollqcd to have been conrmilted;

b. loke ovcr ond coatinue any criminol proceedings conmcnced in on)'courl (olhct than a courl modiol) lhol hove bcen

instiluled or undarto*en by onother person ot oalho.ily, x'ith lhc pe.mission oflhe person o. outhorily; qnd

c. sabiecl lo clouse (7) and (8), discontinue al aq, slogc belore jldgmcul is deliwred any criminol proccedings ilsliltled b!' lhe
Dit clor of Public Pmseculion$ or token orer b), the Dircclot of Public Prosec ions undet t orugruPh (b).

74. To excrcisc lhis power objectivcly and independcntly thc I'r rcspondcnt is undcr sub - Anicle l0 granted lhc following scopc

which is also echocd in the ODPP Act undcr Section 5 It provides:

(10) The Dircclor of Pablic Proscculions sltoll ,tot reqt ire the conse of arry lrc6on or aalhotity lor lhe contmenceuerrl of
ctirninal proceedings ottd itt thc exercise ol his or her pox,cn or futrctions, sholl nor be andq lhe dircctioi ot conlrol of an!'
pcrsofi or aulhorlO,.

?5. Thc 2"d respondenl on Ihe othcr hand obtains his powcr lrom Article 245 of thc Constitution which cs(ablishes the Nalional
Policc Sen,icc Act, 201 I (NPS Acl) crcales his omcc. To guarantce independence ofthis organ, Article 245(4) provides:

Thc Cqbinel secretaq, responsible lor policc semices uoy lawJtlly give q dircction lo lhc Inspccto.-Gencrql wilh rcslecl lo on)'
,tstter ofpolic! Ior lhe Notionol Policc Sen'icc, bnt no pcrson ntoy gi'e o dircction to lhe lnspecloFcencral $'ilh respecl to-

a. the invstigorion of arr! particalo. ollence or ollences;

b. lhe cnlorcenrcN oJfthe la$' agains, an), porliculat person ot pe,.ons; or

16 Scction 28 ofthc (NPS Acl) establishcs lhe officc ofthc 2n'r respondent as follows

Thcrc is cstoblished tha Directorale of Crit rinal lnvstigolions which shall be under thc direclion, commond and conlrol o! lhe
lnspeclot-Gcnerol.

77. The functions of lhe 2nd respondent arc accordingly provided undcr Scction 35 ofthe (NPS Act) as follows

a. collcct and proridc criminol intelligencc;

b. urtdcrtake inwsligotions on seious crirnes includinE hornicide, narcolic crimcs, human tollicl<ing, money loundering,
terroism, econonic crimes, piracy, organized crime, ond cybcr crimc arnong othe6;

c. mqintoin lox' and order;

d- dctcct and prceent cri.ne;

e. opprehend ollcndcn;

f. mainlain crininal records;
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E. conducl forcnsic anoll,sis;

h. exec e the dir.ctions given lo the lnspector-General by the Director ofPublic Proseculiorr$ pu$aan lo A icle 157 (1) of he
Constifittion;

coarditrole cott try Inreryol Allai8;

j. intestigolc on! nralter,hal may be rclerred to it b, thc lndependent Policc Ovenight Aulhotily; and

k. lre{orrfl ont'olhetrtficfion cor{e ed ofi it by ony olher wri et lar,.

78. lr is ccnoin fronr a :eading of the Constilution and cnabling statutes that both thc l" and 2n'! rcspondents' mandate is groundcd

in lhe Constitution. Supplemcntary to this is lhcir cnjoyment of absolute indcpcndcnce as thcy carry oul their rolc. This is a laclor
(hal has becn appreciated by thc couds, whiclr as a rcsult are gcncrally rcluctanl to interfere wilh thc stated manda(c.

79. Lenaola J. (ar he then xas) in thc widcly citcd case ofJurtus Mwcnda Kathcngc (sl/pra) with regards to lhc constitutional

mandate ofthc l{ rcspondent hcld at paragraph 8 oflhe determination as follows:

"lt is noi' tile tho, Anrb cainot intctlere *'ilh lhc exercise .rf lhc sbotc ,trorrdale onless il con be shol/'t, thal urtdcr Arlicle
r57(r r):

(i) he hos oclcd h'ilh.r,,t dt.e rcgard to public intercsr,

(ii) hc has octed againsl the inrcrcsts oflhc administtotion ofjt6ticc,

(iii) he hds ,tol lokefi accounl oflhc necd to prevent and oroid obuse ofcourt lrrocess.

Thesc considerulions are not neb' ond how ot cr tintc bcen taken os the only bat lo lhe .tercise of discrctiod on lhe pa of fie
lsl Respondent. I say so toking into accoun, thelollowing decision$ where the issue has bccn qddtcssed:"

80. Ogola J. in the case ofD.nlcl Oglr'oka Manduku (supra) as cired by the 3d respondent apprecia(ed lhe 2nd respondcnt's

mandate while citing other authoritics as seen below:

"Thc ltola.€rs of thc police to investigate a crinrc connot be chollenged because lhe police is lherc ptincipolly to co bal crimc. ll
is thcrclore ,rot possible to stop ony criminol inwstigotions ir ess the loandolion of such inrcstigations is molicious or is on

abusc olpower.

51. Odunga l. in lsaoc Tumunu Njunge r Director of Public Prosecutions &. 2 orhers 120l6l eKLR, said wilh .cgard lo lhe Power
of fic police lo inwsdgate:

"42. lt i$ however m! viet! thot lhe police are clearly andotail lo ittvesligare lhe conmission of criminal o/fences ond in so

doing thc! have poh'ers inter olia to lake stalements and conductfor.nsic inwsliEalions. ln ordet lor lhe oppliconl lo succced he

must shop lho, nol onb,are lhe inwstigotions which *ere being donc b! lhc police ore being catied oul h'ilh uhcrior molivcs
br.l lhol lhc Drcdorninant pu4msc ol conducting the inrestigations is lo ochievc some collolerul resull not connecled wilh lhe
tindicolion ofo olleg.d commission ofa crintinal offence. Il ttust oltpoys bc refien bercd lhat the molive of instilulion of lhe
criminal proceedings is onl! relcvant b,he.e the predominaat purpose is bfudhcr sonre othet ulledot putpose and as long as lhe

lrtoscculion and those charg.d ,t'irh the responsibilit! of making the decisions to chatge acl in a teosorroble manner, the High
Courl twuld be rchclonl to intetecne-'

ln Paaline Adhiombo Ragel t. DPP & 5 On., 12016l eKLR, a casc b,here breach of right to equality toos alleged to have been
yiololcd by int'csligariods ofon oflence, Onguto J. held, and I agree, thqt
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"I have olso been uncble to sec hot ' in investigating an alleged criminsl condrrcl or octiri,t therc could be disciminotion or a
pruclicc of ineqrnliOt bclore thc law. The respondcnts ore enjoined to invesligote on! allegalions of ciriinol actirity ot conducl
bolh b! slalule os nell as b!, the Corrslitulion The intesligoliotts ntot' lake lhen, to an),one including thc petitioner. Thcy could
invcsligote on lheit oN,rt lrromptit g or apon b.ing prontplcd b)'any mcmber oflhe public os did thc intcresled po y in lhis cos.-
In so doing, it is o legal mandate the),i,ould be undertaking."

8l . From the forcgoing it is clear that thc couns will gcncrally not inrerfcrc with the mandatc of thc l'' and 2nd respondenls.

Howcvcr, where ths circumstances ofa cascjustify an intervention, thc court will not hesitate to do so in the interest ofjustice. The
Constitution ilself anticipated these situations as can bc secr undcr Anicle 165 (3Xd) (ii) of thc Constitution, which statcs as

lollows:

(d) jr,risdiction lo heo ony question rcspectirtg lhc inlerpretolion ofthis Constitulion irrcluding ,he detcminotion of-

(ii) the question $'hcthcr onything soid to he dotrc under thc authoriO' of rhis Conslilution or of ont, laN is irrcott$istenl wilh, or i
contrownIion ol, this ConstilqIion.

82 Furthcr llrc l" rcspondcrrt wlrile cxcrcising his consti(ulional powcr is maDda(cd undcr Articlc 157( I l) ofthe Constitution to acl
as follows

ln e\.rcising lhc potwts corrlerred by lhis Anicle, the Diector of Public Prosecations shall have rcgard to tlrc public intcrest,
lhc inleres$ of fie cdDrinisttotiofi ofjustice qnd the necd to prevenl and atoid obase.

83. Likewise, Scction 4 of lhe ODPP Act out lincs the following as thc I " respondent's guiding principlcs

a. The diwrsity ofthe peoplc ol Ken1,a;

b. irrrpdrlialit! ond tcnder equit),;

c. lhe rules of naturul j$ticc;

d. prornolion ofpublic cor,rtdencc in the ihlegrity olrhe OlJice;

e. re need to dischotgc he functions ofthe Ollice o behaqof the pcople d l{enya;

f. lh. need lo scrre the couse ofjustice, prcvent obasc olthe legal proce$s ond pablic intcrcsl;

g. prcrection oflh. sovereignly oflhe people:

h. secure the obse oncc of denrocrolic valucs ond princilrles; ond

i- promotion of constilutiorralisrr,.

84. Odunga J. while discussing the delicatc batance bctwecn instigation of criminal procecdings by the l"'rcspondent and this
coun's intervcntion in thc case ofAgres Ngcnesi Kitlyur rkr ASncs Kln}\da v Dlrcctor ofPublic Prosccutio[ & .nothcr l20l9l
cKLR stated as follows:

"42, l, is bea$ rcpesling thdt h ,hese llpes of procccdings thc Court oaght 1o he crtremel! coatious in its findings so os not to

Prejadice lhe inlended or Dending crin inol proccedings. ln a petition such os lhis the court oughl ,rol to translotrfi itseuinto lhe
lial coufl. In dererurinlng lhc issues roised hcrein the Court tlill thereforc atoid the temltolion to trnnecessorily stra), into thc
arcrro ?tclash,eb' fesencd lot the crininol or trial CourL

li. Thc generul ral. in lhese kinds of procecdings is lhat the Courl otrghl nol to asurp thc Constilutional mandok of hc
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Dircctor ol Public Ptosecalions to investigate snd urrdedoke prosecution id the euercisc ofthe dkcraion conIe..ed upon that
olice andet Adicle lS7 of the Constilution. Thereiore, ircre loct thot lhc intended or ongoing criminal roc.edings oru in all
likelihood boand to foil, is nol, on ils own ond without morc, a groand lor hafiing $uch procccdings by woy olJudicial rcview
since judicial refic* pruceedings ore not concemed with lhe meirs but teith thc decision moking progess. An opplicant who
conl.nds lhal h. hos a good defcncc in the cimirral ttial otghl to be adyiscd to raise the sane i his dc/ence belorc the criminol
triol in$tead of iwohing this Court's jurisdiction fith o ieb, to haing this Cotn debrt,inc such an issae os long os lhc
ctiminal proccss h being conducted bonoJides ond in alo and lowfal atonnar. Howcver, d thc opplicont dc ronst ates lhot thc
c minal procccdlngs lhol lhe police intand to corry out constitulc an abuse ofprocess,lhc Coad will nol h.silote in pulling o
holl to such proceedhrys."

85. The court went funher to stare thar

"50. Il is therclorc cl.at lhol whercas lhc disctction giwn to lhe Respondents to prosecute criminol ollences is not to be lighrlt,
interlcred with, lhql discrction musl be proparly cxcrciscd and where thc Coun finds lhat thc discretion is being obus.d ot is
being ascd lo ochieve somc colloterol purposes wlrich ore not geored towards thc vindicotion of the conrrrtission of o cininol
ollence sach as wilh o lie,, tolorcing a parot lo stbntit to a concession olo cit'il dispute, lhe Court tr',ill not hcsitate to bring such
procecdings to a hob Hox,ever, it must be emphosised thol a constitutional pelition challengirrE ptoscculion do.s nol deal x'ilh
lhe n cri/j of he casa but onl! with ,he prucess The Courl it, such proceedings is mainl)' cohccrned with the queslion ofloimcss
lo rhc petitionet in lhc inslitution ond continuqtion ofthc criminal ptoceedings and once ,he Courl is sdlkfred lhal lh. sanr. otc
bonq rtdcs ond thol the sonre arc beirrg conducled irt o loir ,ronner, lhe High Courl oaghl ,rol to usuq, lhc jurisdiction o! lhc
tial Courl and trcslass onto tlre drcfiq olrridl b! deteminit g thc sullicicnqt or othcrwise of fic cvidencc ,o be prcscnted agoirtst
lhe qppliconl. tyhetc, howeee4 it is clcar ,hot th.re is no efidence dl oll or lhot the prosccation's ct'idcnce even d werc to bc
corrcct i'ould nol ditclose any olfcnce knob\t to loh', lo allote lhe crin/'indl proceedings to conrittue woald amount lo thc Coun
obelting abase ofthc Cou process b! lhe pros.cution.'

86. Perusal of the material presented bcfore this Court is necessary to asccrtain whether thc l" and 2 rcspondents adhcrcd to thc
dictates ofthe law. What is clear is that lhe petitioners case revolvcs around their complaint that lhe 3d pelitioner's paniculars werc
fraudulently charged and soon thereafter leaml ofthc existence ofAccount no. xxxx held at thc GulfBank Limitcd. Thcy say this
account was used to take out credit facilities by the alleged directors. On the other hand, the 2d intcrcsted party's criminal claim
constituted the fraudulent use of its titles of land as security for crcdit facilities advanced by the Family Bank to the 3d petitioncr
and the credit facility advanced to the 3d petitioner by Gulf African Bank. The l' rcspondent in their communication to the 2

interested pany's advocatc did indeed acknowledge that the lwo maners were different and could not be mcrged.

87. What emerges from the petitioners documents in suppon is that first, the panies relationship was contractual in naturc bascd on
their commercial rclations with each other which was well noted by Okwany J in her determi[ation in B.rons Ertrte Llmlted v
Atticor Llmitcd & 5 others [20t91 eKLR.nd BrroDs Est.tc Llmltei v Atticon Llmlted & 5 othcrs [20201 eKLR which is a
public documenl for this Coun's reference. Okwany J notes in both rulings under paragraph l0 and 39 of the rulings thst the
supposcd titles were given voluntarily. This was aftrrmed by the 2d interested party's letter datcd 2d October 2018 to the 96
interested party thar indicared they had plcdged their land and surrendered its titles.

88. As has been found severally, this coun cannol asceflain the veracily of thc claims of the panics in lhis matter as this is lhc
preserve of the trial coun. What however this coun hkes note of is thc material placed bcforc it. The prcceding account reveals
pertinent information conceming this case which as it was well within the knowledge ofthe l" and 2 respondents.

89. h's against this backdrop that I question whether the l'' and 2d respondents actions werc founded in good faith taking into
consideration the prercquisites of Anicle 157( I I ) ofthe Constitution and Sc{tion 4 ofthe ODPP Act. Lenaola J in the case ofJuctus
Mwendr Krtb€rge ftrpra,) after summarizing a plethora of cases speaking to this topic came to the following conclusion:

"The rcasorting in oll lh. abow coses would lcod to only onc conclusion; whcrcas the DPP has thc uhimota discrction in
detern iding i,hich comploint should lead lo o criminal proseculion, ihcre that poicr is scan to hqw bccn monilcstly obused,
thc High Corn can btemene by powcn conferred by Aniclcs 165(3X. Oi) of thc Consritution ond stop ,hat obusc, includirrg
tt'hcr. the Courl q['l.ri is bcing ascd lo s.t c scores ond to put on occased pc6on to gtcot ctpcnse in a cosc b,hich is clcorly not
ol h e rwis. proscc ura ble. n

90. The Court of Appeal in the case of Commissloncr of Policc & The Dir$tor of Crimin.l lnvcstigrtion Dcprrtment &

httptlwww.kenyalaw.otg - Page 1 7f21 Page ZtA of 386



Hon.FML & 2 others v Director of Public Prosecutions & 3 others; Registrar of ComP.,.

another v Kenys Commercial Bank Limited fsrpra) while upholding the High Court's decision pronounced as follows

".,,in excrcising po$rers donated by lhe law, includi tg the power to direcl lhe Inspeclot Gerr.rul to iht'.sligole an oll.galion of
criminal conducl, the DPP is enjoiaed, among othet considetotion$, to hare regord lo the nced lo ptererrt and avoid abuse ofthe
legal process. The aurt on the othar hond is required to oversee lhal lhe DPP ond rhe Inspeclor Generul undertake lhesc

functions in occordadce and coupliance pilh lhe law. If itcon es to thc atlcnlion oflhe coufl lhol therc has bccn o se ous obuse

ofpot'er, it should, in o.tr fiei,, express its disoltpruval bf stopping it, in ordet to securc lhe ends ofiusticc, and rcslraln obove of
powet lhal mol lead ,o horuss,nenl or persecution. See Githungai V. Republic ll985l LLR 3090.

l, has larther bcen held thot sfi oppressive or vexatio,,s inwsligqtion is corttrary to public policl' ond thot the policc irt
conducting crin inal lnrestigdtions arc bound by lhe low ond the decisiot to irrre$rigole o criue (or prosecule in lhe cose of he
DPP) must not be unrcasonable or madc in bad lailh, or i ended lo achicve u erior molit'e ot ,6ed as o lool lor penonol scorc-

sct ing ot tililicolion. The cowt has inherent pobor to inlcrfcre h,ilh such inwsligatiod or proseculion proccss. Sec Ndarun y.

R. 120021 IEA 205. Sce also Kuria & 3 Othcrs V. Attome!' Generul 120021 2KLR 69.

91. The Court went ahead to express itselfas follows

"lyhilc the law (Section t93A olthe Criminol Proc.dure Code) ollows th. concunenl litigolion ofcieil snd c minal proccedings

orislng lrom thc samc isstles, ond h'hile i, is rhe prcrcgatiw o/ thc police lo inwsligote cime, we rcitcrule lhol lhol pot '.t musl

be scrcbed r€sponslbly, in accordoncc with lhe lax6 of thc land ond in good lairh...lt is not in lhc pablic inler.s, ot in lhe
inte?esl ol lhc od'rinl$trution ofjustice lo use ciminal juslice process ds a poron in citil dbputes. lt is lnconscionoblc ond a

truwsry ofiustice lu rhe police to be tnwlwd in thc settlemcnl of whot is purely o ciril dist ul. being liligoted ln coun'....'

(iii) Whethcr thc Pedtioners' fundamcntal rights !nd frecdoms wcrc thrcatcncd or viol.ted spccificrlly undcr Ardclcs 27,

28, 29, 38, 47 rnd 50 ofthe Constitution

92. From the above analysis ir is clear thal thc pctitioner,4s respondcnt,2d - 4d intercsted parties raised complaints with thc 2

respondent. Thc samc needcd to bc investigatcd by the 2d rcspondent and a decision madc by thc l'' respondent on whether to

charge anyone or not. The l'' and 2d respondents are under no obtigation to disclose every stcp taken in the invesliSstion to thc

complainants or this court. Any challcnges and/or shortfalls should be raised with thc trisl court. On the othcr hand thc 2d
respondent has a duty to properly invcstigate the complaints raised by the petitioners, and balance the evidence against that which

they havc in respecr ofthc complaints by the other parties. Thcreafler lhey can dccide on lhe way forward on the advicc ofthe l''
respondent.

93. I base this opinion on the fac( thal there arc already numerous cases of a civil naturc between thc parties, stemming from family

and contractual rclationships. The coun has however not bcen presented with sullicient malerial to make il stop thg invcstigations

and/or the arresl orcharging ofany pany. To do so would be to usurp thc powcc of the 2 respondent.

94. h is the petitionsrs contention that the l" and 2 rcspondents intended arrest and proscculion with relalion lo the ongoing civil,
commercial and family suits is a contmvenlion of their rights as provided under Anicles 2'1,28,29, 18, 47 and 50 of thc

Constitution- The respondents on the other hand in their grounds ofopposilion assen lhat the proccss ofsrresl and pmsecution arc

processes provided by law and in essencc do not take away the petitioners rights under Articles 22, 49 and 50 of the Constitution.

Secondly, thcy contend that thc pelitioners have failed to satisfy the threshold set out in lhe casc of Affd1!-I{rdmi-NhrlJ
Repuhlic (1q79). This is becausc thcy have merely stated their rights failing lo demonstralc how each of the spccific rights have

been or will be infringed upon if the criminal procecdings proceed. Il is accordinSly argued that their casc fails thc ripeness les(.

95. To satisfy (hc thrcshold scl oul in An.ritr Krriml's crsc as submifled by the respondents, thc petilioners are rcquircd to dctail

the facts that led up to thc violation of the mentioncd rights. For the claim of the right to fair hearing, lhey should show that the

disputc was no( resolved by thc application of thc law, and neither was it decided in a fair and public hearing before a coun or

impartial tribunal. lf it is discrimination to show that their treatment in thc process was not equal lo what persons in a similar
position rcceive. If it is human dignity to show for instance degrading treatmcnt. If il is the right to fair administrativc action thcy

should show thcy were not accorded an opportunity (o be heard, Dor given reasons for actions taken out against thcm that would

have adverse effects on them.

hnp ltlrww.kenyalew.org - Page 1W4 Page 245 of 386



Hon.FML & 2 others v Director of Public Prosecutions & 3 others; Registrar of Companies & 10 others (lnterested Parties) [20211 eKL

Article 27 ofthe Constitution on equality and freedom from discrimination provides that

l. Every person ls eqaol before the law and hos lhe ght to cqaal p.oleclioi qnd equal beneJ ofth.latt.

2. Equolity incldes lhe full snd equol enjolrrretu of o ighls and lundamenlal Ireedo,ts.

(3)........

96. In the case ofJohn Harun Mwau v Indepcndcnt Electorrl And Boundaries Commissior & another l20l3l GKLR the

scope ofthis right was expounded upon as follows at paragraph 33:

"...1t must be deot thot a penon alleging o violation ofA icle 27 of lhe Constilulion ,rrust esloblish lhol beca,,se of the
dislinclion ,nade beti'eefi lhe clai rront and others,llre cloinanl hos been denied equol prolectiol ot benelit oflhe low. lt does

nol nccessaril! ,ncotr lhot dwren, trestttent or inequqliry teill pet se orrroant to disciminolion afid s eiolation ofA iclc27of
lhe Conslilulion. It is m! view lhat the rcgalotion is jaslilied ond reasonoble. I on lherelorc ih ogree,flenl with lhc senliuents of
Khanna J in in lhe car. ofSlole of Kesqls & Anor t N. M. Thonos & others 1976 AIR 490, 1976 SCR(17906 t'here he stated as

lollorN;

"Thc principle of eqaolit! does not meon thot every LoL, rnusl hqw univenol opplicolion lor all perso s i'ho are nol b! nalure'
attai meht ot circanrstqnces in thc sane position ond the wyihg needs of dillcrcnl closses oJpenons rcquirc spccial lrcolmenl.
The Legislotara ,tnderslot ds ond opprcciates thc necd of s oi,h people, that ils La$$ arc dirccled lo problenrs made mandesl b1'

expericnce qnd ,hol ilt disciminotions ore based qron odequate groand* The rule of clossifrcalion is trcl a nolaral ond logical
corollory of the rale ol eqr.olitJ, bul the rale of dillerentiation is i,theru in thc concepl of eqaolity. Eqaalit eans parily of
trcalntenl ander potiv o/ cofidilions. Equolity does not connotc obsolulc equolilt. A clossficolion in order to bc corrslilulional
nrusl rcsl tqron distlhclions thal arc substantial ond nol nrerel), ill,rsory. The lcst is whethct il ha$ o rcasonoble bosis Iree iorn
srfirtciolity ond ofiltutiness ct tbtocing all and omilling none noturoll),Iolling into lhat cqlegory."

97. Tho next right on dignity which is found in Article 28 ofthe Constitution provides that

Every penon has lnher.nt dignily and lhc tighl to hove thal dignily rcspecled atd protecled.

This right was well pronounced and analyzed in the case of Mutuku Ndrmbukl Mrtlngi v Rsfiki Microfinrnce Bank Limitcd
[20211 eKLR whcre various opines were expressed as follows:

"50, As rcgsds,he riEhl to digniry, i,t Ahrrred lssack Hassan vs, Auditor Generul [2015] theCoa held lhotl

"...the right to humar dignit! is the foundation of all other rights and together $'irh lhe ighl lo life, foms the basis lor the
enjotmenl ofdll olher rlghrs...put dfurently thcreol, ifo person enjoys lhe olhet righls in lhc Bi ofrights,lhe righl lo human
dignit! 'ill auromalicall! bc ptorrroted and protected and it $'ill be eioloted if the othet ights orc violstedb. Sec Francis Coralie
Mullin t Adrrrinistrutot, Union Tedtory oJ Delhi (1981) SCR (2) 51d,

98. The court proceeded ro state at paragraph 54 that

"In Kcnned! es. Irelond fi9871 IR 587 as cited in Coalition for Refornt ond Democrucy (CORD) & 2 Othet vs. Republic & l0
Olhers J2051 KLR it $'a,s held that:

"The dignily and fteedon ofon indiidaal in o democratic socie,, cannol be ensurcd if his coamanicolion ofa ptitolc nal,,re,
be lhe! x'titlen ot telephonic, orc deliberately, consciousl! and unjustiliobly intruded upon qnd intedered with."

99. The next right in issue is the right to freedom and security in person under Article 29 ofthe Constitution, which states that

Ewry person hqs thc right lo lreedon, ond securi,i of the person, nhich inclades thc righl nol lo be-
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a. defiv.d ofircedor,t afiitotil! ot withou, just couse;

b, dcloined i,ithoul tiol, cxcept dfiring d staft of.rrrdrgenc!, in b'hich case lhe detenlion is subjea o Aaicle 58;

c, subjected lo ony lorm ofviolence from cilher pablic or privole sources;

d. subjecled lo lotturc in any monner, whethcr physical or psychological;

e. sabjecled lo cotporol panishment; or

t, trcatcd ot ?anished in o ctuel, inht r an or degroding monner

l00.MativoJ,inthccaseofunderscoredtheweightofthis
right as follow:

"51.Soinryo anl is the right nol,o be subjcclc.l,o cntcl, inh rnrt or degrading lreotrrrenl ot punishmcnt thal undet Arlicle 25
of the Corrslilution, it is one of fic Rights lhot nn! not be limitcd."

l0l. In addressing the issue ofpolitical rights undcr Aniclc 38 ofthe Constitution, thc relevant sub-a(icle for purposes ofthc
prescnt mattcr is as follows:

l. Elcq' citizen is lrce to make politicol choiccs, x,hich includes lhe ight-

a. to !om, ot paflicipate inlorming, a political porty;

h. ,o po icipale it, lhe actit'ities oll or .ecruil memben for, a political parO'; or

c. to compaign lor a politicol porq, qT aa6a

102. Wilh reference to Articles 27,28,29 and 38 of thc Constitutioo, thc petitioners in thcir pleadings havc not in any way
dcnronstrated procisely how these rights have bccn infringed. The rights are stated witlrout any material to support their cxistence-

This is because thc facls relied upoD do nol bear nor satisfy tlrc elements alluded to in these Articlcs. There is no evidence ofmalice,
uDlawful actions, want of authorily, harassmcnt or inlimidatioo by the l" and 2'd respondcnls. Tlrerc is also no evidcnce of
nranipulation by the 46 respondcnt, 2"d, 3"land 4'h interested parties. Moreover, thcrc is no evidencc of influence of his political
stand uscd against the l'' pe(ilioncr.

103. This as a consequence renders thcir argumcnts of violations ofthese rights unsustainable. Funhermore, their aBument fails thc
thrcshold scl out for constitutional petirions. Regarding this matter. I associate mysclf with the insight provided by Lenaola J (as he

then wss) in (he case ofEliud Nyrum. Omwoyo & 2 oahcrs v Keny.ttr University I20l4l eKLR at paEgraph 50 where he cited
several authorities with approval:

"...in Mathew Okwanda I Ministcr o! Heolth and Medical Semices and 3 Othen Pct No. 94 of 2012 Mojonjo J in agtee,nent wilh
lhe decision in Anarita Karirrri Njeru y,lftorney Gemrol 19790 KLR 154 stated;

"Thclocl lhol lhe cosc was onc that inrobel enlorcenre ofeconomic ond sociol rights did nol howevc. reliew lhe pctitionet of
the rcsponsibility to plead a cose lhot disclosed a iolation olfandanrental righls ond freedoms wilh duc particalorily, as in such
mdflcts o pelilionet had to plead wilh porliculorily lhol of which he complained, lhe prot'ision soid to bc infringed ond thc
mandar in tshich lhe poniculor right tros t'ioloted."

ln Trasled Socieq' of Eunnn Rights Alliance I Aflomc! Generul ond Orhcrs Pet No. 229 of 2012 (unreponed) ,he Coun nokd
lhor:
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"Il wos nol nccestary lo set out lhe iolalions with ,rrathemalical prccision but in a manner that $,ill cnoble lhe rcsponderrl hove
notic. ofth. oll.Ealions and defend himself or hersefand to enable lh. coart adjudicar. the tiolatiorr."

ln Daniel Chocha Mairi v Altomey Generol Petition No.4l of 201 I eKLR the Court stated;

"Availabilily ofolhcr oroilable avenu.'s lor redrcss of grieranccs does not howeter prercnt the pelitionetlron, opproaching lhis
coud alleEing breoch o! his findamental right and freedon. Such cloiu mast hoh'ewr bc prccisely stqled ond rhe pqrtic or
proision infringcd to enable this courl, sifling os o conslitutionol courl to oddress the grielonces andfrane appropiale relick."

104. Moving ovcr lo lhe other rights, the pe(itioDcru claim tha( thcir rights under Articles 47 and 50 of thc Constitulion wcrc
violatcd. Aniclc 47 ofthe Conslitution ofKenya providcs as follows:

o. Et'cD'Pcrsofi has the ighl ro odhrinistrotivc action that is cxpeditious, cltrcicrrl, lowlul, reosonable and ptocedtolly Joir.

b. Ifo right or lundamenlal lreedon ofa person has beel or is likcl!' k, be adversel), aflecled b! adnrinistrotiw aclion, the person
has lhe ighl lo bc gh,cn x'ritten rcosoaslor lhe ocliorl

105. Further undcr thc Fair Administrativc Aclions Act. No. 4 of 2015 which gives effect to this Articlc provides rcdrcss to
aggrieved panies as follows:

Sec on 7

(l),4ny person who Ls oggrievcd by on adr hrislroliw actiou or dccisiort noy opply for rcvien' of the odninistoliw action or
decision tu -

o. a coual in occordoncc witl, section 8; or

b. a fiibunal in etercisc of ils jurisdiction conlcrred h that reEard under an! $'rilten lov',

Scction 7(2) scts out tire grounds under which an adminis(rativc action may be revicwed

106. Thc prominence of fair administrative aclion as a constitutional right was appreciated in the South African case of Presldcnt
ofthc Rcpublic ofSouth Afric. and Othcrs vs. South Afric.n Rugby Footb.ll Uoioo rnd others (CCTl6/98) 2000 (l) SA I at
paragrdphsl35 -l16 where it was held as follows:

"Ahhoagh lhe righ, kt j$t adnrirristralive oction xlas enlrcncheil in our Conslilution in rccognition of the imFortance of the
comnon law gorcrniag odministative rcvie$', il is nol conect to see section Ji as a ,nere codilicalion ofcon fion lay,,principlcs.
The ighl lo jusl adn lnistrative action is nots cntrchched as o constitutionsl conlrol over lhc excrcise of power. Principles
Prciouslt' cslablished by the common low will be irrrpodont though not rrecessaril! decisive, in detcmining not only lhe scope of
seclion 33' but also ils contehl. The principal function of section 33 is lo rcEulale condact of lhe public odntinislrolion, aud, i,
potticula4 to ensurc tt al n'herc actiott loken b), the odr inistralion alfects or threotens indiiduols, the procedures lollowed
comply with the cons,irulionol srandqrds oladnrinistrati,e jt slice. Thesc stondards i'ill, olcouse, be htlonrcd by the comrnon
law principles developed over decades..."

107. Closcly rela(ed although different to the right to fair administra(ivc action is lhe right (o fair hearing as set out under Article
50( l) ofthe Constitution. This Arricle provides rhar:

Ewry pc6on ha$ thc tighl ro hqre an! dispule that can b. rcsoleed b! rhe applicalion ollaw decided in alair ond public hearing
bclorc o coun ot, ifoppropriare, anolher indcpendcnl ond in portial ,ibanol ot body.

108. Thc Coun of Appeal in Ihe case of Mbqlu Mutsvs (sr?,?) discussing and differentiating thc two principlcs opined as

follows:
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"22. ...A hough on the swloce, the th.cc lrrirrciples o reot to rckr to th. some thing, on deeper exon inalion,hc! arc of dwrcnt
legol chancler ond rheir application ma1' not be n.cessorily lhe same- Without at cmpling lo loy on exhousriye distinction, lhe
tighl lo lait adminittraliw action under orticl. 47 is o disrincl righr fto rha right to lair hearing ander orticle 50(l). Foir
adminklrotive action on the oth.r lrand relers btoodl! to odminisrrqive jastice in public odministration It is conceraed mainly
wilh control oftha exetcise ofadmiaisttotive pot'e$ by stote orgons snd stotutory bodies in thc atccution ofconstitutionol daties
ond slalurory dutics gtided b), con$titutional ptinciples ond policy considerotions. The ght to lah odminisrrotiee action, lhough
o lurrdahrentdl tighl, i$ cont.xtaal and tlc\ible in its applicotion and os article 24(l) protidcs, con be limiled by law. "Foir
hcoing" in anicle 50(l) as the ,ex stilrulotcs applies whcrc on! dispute caa be tesolved by lhe opplicotion of h. hw and applies
lo proccedings b$orc o coarl or, if appropriole, anoth.r independcnl ond impa iol tribunal or body.

It is cleat thot Iafu hcaring as cmplol,ed in adicle 50(l) is a lerr of od $,hich erclasitely olrplies to fiial ot inquiries in judiciol
proccedings wherc o linol decision is to be t tude throagh the applicolion ofhx,tolacts- By anicla 25 thot right connot be limited
by loN, ot olheNke."

109. Guided by lhc law and cited authoritics, I note from lhc pctitioncrs plcadings and the annextures that thcy notified thc l''
interestcd party of thc changc ofparticulars ofthc 3'r petitioner in a lettcr datod l8'h October 20l8.The l" interesred party acted on
the complaint. Thcy wcn( ahcad to lodgc a complaint wirh tlrc 2nd rcspondcnt on thc alleged fraudulent change and the accounr held
at GulfBank Linrilcd on its bchalf in a lcttcr datcd 23 May 2019. Thc l'' rcspondent responding to the 4'h respondent's,2nd ,3"r and
4rh inleresled panics' advocatcs communication to thc 2d intcrcslcd party, nolificd (hcm in a letter dated l3rh February 2020 that the
complaints wcrc scparalc and distincl.

I I 0. The pctitioners advocates in thcir furlhcr conrmunication to (hc 2d respondent d 
^ted 

27tr ldy 2o2o listed thc facts rcvolving
around lhe casc. Thc rccord docs not reflect any rcsponsc from tlre l" or 2nd rcspondent. The petitioners advocates in thcir lc[er
dated 25'h February 2021 addrcsscd lo the 2n'r respondent highlighted the petitioners grievance that thcir conrplaint had not bcen
actioncd. Moreover, lhcir light of thc tum ofcvcnts in the matler. No cvidcnce was adduced by the l" and 2nd rcspondcnts to thc
contrary.

lll. From thc foregoing discussion it is clcar that there is aD unresolved issue bothering the petitioners. It is however not this
coun's duty to dctcrmine whcthcr the pc(itioners arc guilty or not as already cmphasized. This mandatg bclongs to the trial court as
presentcd by thc l" respondent. Il is however, lhc duly ofthis coun lo dctermine whether the l" and 2"d respondents employed thc
laid down constiiutional principlcs and valucs as is nccessary when carrying out their mandate. The l" and 2 respondents as

espoused in thc first issuc lumed a blind eye to rclcvant facts which is onc ofthe elements (hat should bc considered ifthe right to
fair administrative actior is to bc inracr

I I 2. Thc rcsult of lhis oversiSht would reasonably in tum affcct and tlrrcaten the right to a fsir trial as would be premised on
inopponune facts. Thc respondents morcovcr ovcrlooked the petitioners concems through their various communication even in light
ofthe fact that lheir decision would havc adverse effects on the petitioners. In addition to this the 2 respondcnt failcd to rcspond to
thc petilioners communication as per the courl record.

I 13. It is appreciated thal the mandale of the I " and 2"d respondents is empowered by the Constitution and this court would bc quite
hesitant to interferc. This howcver can only occur where there was no violation offundamental rights and frcedoms as safeguardcd
by thc Constitution. I llnd that the 2nd respondent ought to have fully investigated the petitioners' complaint before even
considering charging thcm. There was therefore a violation ofthc pclitioners' rights to fair administrative aclion.

lssuc No. it. Whetf,er lhc petltioners rre cntitled to gener.l, eremplrr), .nd punitive drmrges

l14. Among thc rclicfs sought thc petilioncnt pray that they bc awardcd general, punitive, and exemplary damages. Are thcy
entilled to these damages"

ThccounofAppealwhi|eaddressingthequcstionofdamagesinthccaseof@
[201 61 eXl.R pronounccd as follows:

"...lhc Soulh Altican Case ol Dendy v University o! Wiheolersrond, Johannesburg & Orhets - 120061 I LRC 291 wherc the
Constilulionol Coa olSo,rth Afiico hetd that:
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"...The primary purpose of a co slil,tlional remed! t as ,o vindicste guaru leed ighls and pravenl ot dater lalurc infringernenls.
I1 lhis co teil on a,{,srd ol damoges was t secondory remcdy to be ,nsde ih onl! lhe nosl appropiate coses.

'..,The prinory object of conttitationol rclicf was not compcrrsalory but to vindicate lhelundarnenlal rights infiingemcnt and lo
detet lheit f,tlurc inlingement The test wss not whqt would alleviate the hurt b'hich plaintilJ conlended lot bul whal was
apprupfiate relief requircd lo ptorecl the tights thal had bee inlinged. Pablic policy considerotions also plaled a signilicanl
rule. It was nol onb lhe plqihtiffs interest, bal the interests of sociel! qs s whole lhal oughl as lor as ltossible lo be serwd N'hen

considering an opprcpriotc rcmedy.".....The Stpreme Court of Canads csrablished o con$iderution on *,hen a remedy in o
Conslitulional eiolalion case is "just an.l appropriate" in Doucct-Boudrcau u Nova Scotiq (Minislet of Educolion),2003 SCC 62
to inclade, a rcrned! thol will :

i. Meoningf ly vindicate the rights snd ircedoms of the claimanls;

ii. emplol' msar,s llrat orc legitirr,are teithin the trouework of olr constitutional derrocroc!;

iil be a judicial rented! which vindicotes the right h'hile inwking the lanction ond po$'ers ofo coart and

iv. belair ro lhc |tarty qgainst whont the otdet is nada

Consisledl ,t'ilh the afuve j diciol experience and philosoph!, it seerfls ,o us thqt lhe award of damoges for conslitutiohql
violotions ofon individuolts tight b! state or thc goeenrierrl ote rcliels andet public la*' remedies wilhin lhe discrcliod olo lriol
courl, hox'eve\ lhe co,trt's discrcrion Ifi oxurd ol damoges in Constilational iolation cases though is lioiled b! ,thol is

"oppropiale ond jesl" accotdirrg lo lhe focls anil citcurrtstanccs ol o potticulat cosc. As stated qbove lhe prirnory purpose ota
corrslifi,tiofial rcmedy is ,rot contpeosalory or punitirc but is lo indicole lhe righls violaled afid to prerenl ot del$ an! Ialarc
inlirrgemenls. The aOprcpiote deremtirratiot, is an ete.cise in rotionality ond proportio qliq. In some coses, o declaration only
will be appropriote lo nteet thc jastice o! the cose, bcing itself a powerlul stolement which can go a long way in ellecling
ruparalion oflhe brc@h, il rrot doing so altogethe^ ln olhers, sn awatd of ressonoble damoges molt be colled lor ir, sddition to
lhe declarulion. Public polic! considerutions is also inrpona becouse it is not or y the petilionet's inlercsl, but thc interesb of
sociely as a b'hole lhol o,tght osfor os possible lo be sencd when considcrirrg qfi apptulttiale remed!."

ll5.Simi|arly'thecouninthecaseofopinedasfollows:

"56"...1n owa ing generul domages, the Courl is requited lo ptovide a juslilicotion for the Jigwe anived oL Sa rorl lor lhk
slalemenl is lound in lhe decision of Peter Maaki Koijenjo & 9 othen t Chief oJ the Deknce Forces & aaothcr [2019] eKLR
where il wos held lhot:

"96" Award of danages cntails exercise ofjudicial discraion, which should be *ercised judicially. Thc dkcrclion masl be
exercised upon reaxta and pinciple ond fiol upon copice or peBonal opiniort The jarisprudence ,hot ha,s ernerged in cases of
eiolslion of lundamentol rights hqs clearcd the doubts qbout the natare qnd scopc ol this public law rcntedy ewlved b! the
Couns, The lolloteit g ptinclples cleq y e,fletge from decided coscs;

i. Monctary comper$ation lor riolalion of frlndanpnlal rights is now an ocknowledged remedy in public low lor errlorcefitenl
ond prueaion of lunfumental righ*;

ii. Such cloim is distincl lrom, ond ia addition lo rentedy in pivale low for domoges lor torl;

iii This rcmedy wotld be avoiloble when it is the only ptocticable mode of redress ovoiloblc;

ir. Agaifisl cloim Iot conrpen$olion lot tiololion of a lqndomenlal righl under the constilalion, the delence ol Sorereign
imn uniO' r'ould bc inapplicable

ll6. I am guided by the above decisions and see no reason to depart from them. I am ofthe view that an award ofggneral damages
is not merited in light ofthe foregoing analysis and circumstances ofthis case. What is apparent from the material placed before this
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court is that this suit's intention is Seared towards ensuring that the l" and 2 respondents are estopped from violating the
pctitioncrs' rights which thcy havc partially succeeded in. They have howcver failcd to justify why they should bc granted thesc

damages.

I 17. As to punitive and exemplary damages, i( is important to state that tlrese are damages which are normally awarded wherc the
rcspondcnts' conduct aggravaled (h€ violation of thc p€titioner's rights. They are normally awarded to punish thc respondent,
primarily where the conduct was morivated by nralicc. I find that in the instant casc the rcspondents actions did not amount to such
as no evidence was adduced as earlier slatcd to prove this exacerbation.

ll8. In lhe circumstanccs ofthis casc, I am guided by the decision ofthe Court ofAppeal in the case of B.Bk of Brrods (Kcnyr)
Llmltcd v Timwood Products Ltd 120081 cKLR which sets oul the principles for awarding exemplary damages as follows:

",..in Kcnla susl, 4rmoges are awardable onl!' under lwo circunt$tqnces, nontely:-

"(i) i'herc thete is opptessit'c, atbittary ot ancortstitutiorral action bt' thc seryants oflhe governuenl; and

(ii) where the defendont's aclion n'os cqlculd,ed lo procure hirn sonre bcr,ertL ,rot ,,ecessqrily Jinanciol, ot the expense olthc
plaintif - see OBONGO & ANOTHER y. MUNICIPAL COUNCIL OF KISUMA ll97ll EA 9l which opproved ond applied
the principlcs ofthe English case oIROOKES y. BANARD & OTHERS ll96q AC 1129."

Also sce Abdulhrmi, Ebrrhim Ahmed Vs. Muricip.l Council of Mombsss 120041 cKLR.

I I9. Having found tltat the 2d respondent did not fully act or investigale the petitioners' complainl lodged with him, I direct him to
acl on lhe samc and forward his findings to the I 

s rcspondcnt within 90 days. During the 90 dsys the l'' and 2d respondents shall
not chargc or arrest the pctitioncrs. Save for thc above, I lind no meril in thc pctirion which I hcreby dismiss with costs.

Orders accordinSly

DELIVERED ONLINE, SIGNED AND DATED THIS 3OTH DAY OF NOVEMBER, 2O2I IN OPEN COURT AT
MlLIMANI NAIROBI.

H. I. ONG'UDI

JUDCE OF THE HIGH COURT

While llE dosign, struch,rc snd mclsdst of the C€se S€arci detebai! ar! licanscd by -KlotlLal{ und€r a CEdlr!-CqrDrDlDt
Artibution-ShareArike 4 0 tntemarionat. thr t6xls of thc judiiatopinbns containod in it ar. in thc elJhllcdlmai! and ar€ frEe ftom any copynght rcstrtctions
Rcad ourPrivacv Policv I Dis.l.imer
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NATIONAL POLICE SERVICE
T.l.tr.r!.: .CRf Xtiltr. irrhbt
Ea.U: .cE.lav..Uaru.i!r..ti.lo.t.
T.l O2Og33l2. 02026(,172.

Hon. Frarrl<lirr Mithika Linturi
P.0. Box 2694 OOl00
NAIROBI

IAr]torna ltot rE
xhritu noAD
t-O. lor SOOS6OOIoo
ItAIROlt,

DIRECTORATE OF CRIMINAL IMr'ESTIGATIONS
DCI/lBlscu /SEC/2lt /rt /voL.Xt/Ss 3tn May,2023

;n, t't, t nt,.*,.','1.M1...1.9:

....1r.:r r.f lr l\1r!.riiri.-r-ir!.\{L*
!:!rL
b.rtc..t r4r4 .t nh-,.:)4t,.,,-
r", "1..M:lJ......r'.24..*N..Lt.!:",ht.LF'Jt4,....",i

''i: ' .r:'.:;;.;i;:ijr r-j; *
\4
1.,(.El t,.

RE: DCI INQUIRY FILE No. 4Al2Ot9
INQTIIRY INTO THE CRIMINAL COMPLAINT BY THE
DIRFCTORS OF BARONS ESTATE LIMITED & FAMILY BANK
LIMITED (RELATED TO THE PROCEEDINGS IN HIGH COI,'RT
CIVIL CASE NO. 138 OF 2018 BARONS ESTATE LIMITED VS
ATTICON LIMITED & 5 OTHERS AND HCC NO. O29 OF 2OI9
NONIXO HOLDTNGS LIMITED & 6 OTHERS

The above nl atter refers.

Irtvestigations on the abovc mattcr wcrc conducted by this Directorate
and tl'rc rcsultant file foru'arded to the O{Iice of Lhe Director of Public
Prosecutions (ODPP) for perusal and advise.

Thc ODPP vide his letter Ref. ODPP/CAM/I dated ll'lt May,2O23
advised that the file be closed with No Further Police Action.

The_pg1p osc of this letter therefore is to advise you accordingly.

PAI'L CHIRA
FOR: DIRECTOR RIMINAL INVTSTIGATIOIIS
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COURT NAME: MIUMANI HIGH COURT

CASE NUMBER HC.COMM/8086/20 19

CITATION: GULF AFRICAN BANK LTD VS ATflCON LIMffiD AND DOUGLAS KAIL{IYA A]VD 3

OT1IERS

JUDGMENT

Introductlon and Backgroutrd
1. By a plaint dated 2nd April 2019, the Plaintiff ("the Bank") f,led suit against the Defendants
claiming that the lst Defendant ("the Company") applied for a credit facility from it through a Credit
Facility Application Form dated 23rd March 2018 and that after the Bank considered the
application, it offered a Tawam.rq Local Purchase Order Finance Facility of Kshs. 20,000,000.00 on
t}le terms and conditions contained in the Letter of Offer dated 11th April 2018 ('the Letter of
Offer").

2. The Plaintiff further claimed that the Letter of Offer was accepted by the Company as the
Borrower and signed by 2nd, 3rd and 4th Defendants as guarantors. The credit facility was to be
used to finance t}le part performance of a construction contract dated 2lst December 2016 between
the Company and the sth Defendant ("EPZA"). The Bank also averred that t}te facility was secured
by, inter-alia, a directors'joint and several gmarantee for Kshs. 20,000,000.00 each and that the 2nd,
3rd and 4th Defendants executed ajoint and several guarantee dated 12th April 2018 as the
directors of the Company. The Bank added that it was also a condition of the lending contract that
the Company would pmcure an irrevocable undertaking from EPZA undertaking to channel all the
proceeds of the construction contract through the Company's account held with the Bank and that
EPZA issued an irrevocable undeftaking dated 3rd April 2018.

3. The Bank went on to state that upon signing the Letter of Offer and complying with the conditions
precedent, the Bank disbursed Kshs. 20,000,000.00 to the Company's account on 13th April 2018
and that the sum was r€payable within six (6) months from the date of disbursement. The Bank now
claims that that on 27th December 2018, EPZA paid a sum of Kshs. 28,813,554.00, being part ofthe
pnoceeds of the consEuction conhact, to the Company's account held at Family Bank Limited and
that this act ofchannelling the Kshs. 28,813,554.00 was and rremains a breach ofan irrevocable
undertaking dated 3rd April 2018 issued by EPZA to the Bank.
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4. The Bank states t}rat the Company has, in breach of the contract, failed to repay the loan within
the six (6) montis as agneed or at all thus leaving a balance of Kshs. 21,991,649.53 as at 19th
February 2019 and that the outstanding amount continues to accrue contractual default damages at
the rate of 1470 per annum. The Bank further accuses the Company ofbeing in breach ofthe lending
contract and colluding with and causing EPZA to divert the funds from the consEuction contract and
paying them to the Company's account at Family Bank Limited. The Bank also states that under the
terms of the joint and several guarantees dated 12th April 2018, the 2nd, 3rd and 4th Defendants
would pay all monies due to the Bank in the event of default by the Company and that they have
failed, refused and neglected to pay all monies due thus breaching the contract of guarantee. The
Bank thus avers that its cause of action against the Company and the 2nd to 4th Defendants is for
breach ofthe respective borrowing and guarantee contracts whereas t}rat of EPZA is for breach of
the terms of the undertaking issued on 3rd April 2018.

5. The Bank prays for judgment jointly and severally against the Defendants for Kshs. 21,991,649.53
being the total outstanding amount as at 19th February 2019, Contractual default damages on this
amount at the rate of 14% per annum from 19th February 2019 until payment in full and Costs of the
suit without interest.

6. The Company and EPZA responded to the suit by filing statements of defence. The Company also
filed a counterclaim. The 2nd to 4th Defendants neither entered appearance nor filed defence
despite being served with the pleadings in the suit.

7. The Company denied that the 2nd to 4th Defendants were its directors and stated that there it has
never had any contractual, business or banking relationship with the Bank. It states that the Bank's
claim is a sham as it is based on documents that were authored and attested to by persons who were
neither directors nor representatives of the Company. The Company further states that if the Bank
advanced any money, it did so negligently as the 2nd to 4th Defendants did not have any authority to
transact any business on behalf of the Company and that their appoinhnent as directors of the
Company was procured through fuaud.

8. The Company states that at all material times its lawful directors have been Emily Nkirote and
Franklin Mithika Linturi. That it has never resolved to open a bank account or take a credit facility
from the Bank. It asserts that the documents relied on by the Bank to make its case are forgeries
hence it was not obliged to comply with the terms of the Letter of Offer and that the Bank's action, if
any, lies against the 2nd to 4th Defendants. The Company accuses the Bank of negligence in the
manner it opened the subject bank account at the behest of fraudsters purporting to be directors of
the Company and accepting the credit facility application made by them and disbursing Kshs.
20,000,000.00 to the illegal account. The Company states that the Bank has attempted to cover up
its negligence by conveniently omitting one Joseph Gitonga M'Limbiine from the suit and yet he had
also been one of the people who fi'audulently procured his directorship into the Company.

9. The Company claims that it has lost Kshs. 21,846,607.25 as a result of the Bank's negligence and
that the fraudulent acts of the 2nd to 4th Defendants'who used the illegal account as a conduit to
deprive the Company of revenue amounting to Kshs. 21,846,607.25 paid to it in respect of various
services rendered by it to various bodies. The Company claims t}Iis amount from the Bank and the
2nd to 4th Defendants and urges the court to dismiss the suit with costs.

10. EPZA denies issuing an irrevocable undertaking dated 3rd April, 2018 to the Bank. It states that
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it advertised for tender numb er 031201612017 for the Construction of Precast Concrete Perimeter
Wall (Fencing) at Athi River and which tender was awarded to the Company. Following the award,
tIe parties entered into a contract of works on 2lst December 2016 for the price of Kshs. 165,281
886.60 but that from the Bank's supporting documents, the Company applied for a credit facility on
27th March 2018 which was appmved and a loan of Kshs. 20,000,000.00 disbursed on 11th April
2018. That the Bank requested for a letter of undertaking from EPZA on 20th March 2018 and which
EPZA responded to the said letter on 3rd April 2018. EPZA points out that the Bank requested for a
letter of undertaking seven days before the Company applied for the loan of Kshs. 20,000,000.00
from the Bank and that on 27th March 2018 the Company, through one 'Belinda Shitsama'issued a
power of attorney purporting to appoint the said 'Belinda Shitsama' as the Company's attorney with
authority to execute on its behalfany deed or agreement. EPZA states that upon perusal ofthe
Bank's documents, there is no board resolution appointing the aforesaid individual to act on behalf
of the Company.

11. EPZA furtler avers that by the letter dated 3rd April 2018, it advised the Bank that as soon as
development funds is received from treasury, it would process the payment. That in a letter dated
2nd November 2018, the Company wrote a letter to EPZA advising that the authorized
representative ofthe Company was one Emily Nkirote Buantai and who had signed the Contract that
was duly entered between EPZA and Company, that all payments in relauon to the aforesaid
contract be paid to the Company's account held at Family Bank, Kilimani Branch Account Number
046{'r'r{"r'}179. It also advised that Lilian Muge was a fraudster who was attempting to take control of
the Company. EPZA adds that the Company also forwarded a CR12 dated 29th October 2018
indicating Ms. Emily Nkirote Buantai and Mr. Franklin Mithika Linturi as the directors of the
Company.

12. EPZA avers that following instructions from the Company and in compliance with the terms of
the service contract dated 21st December 2016, it made payment through the Company's account
held at Family Bank, Kilimani Branch. EPZA denies colluding with the Company to divert the funds
from the construction contract to its account at Family Bank. It states that it acted on instructions of
its client and not any other person and that it does not have any no contractual relationship with the
Bank. EPZA further states that the purported letter of undertaking dated 3rd April 2018 was revoked
as soon EPZA received the letter dated 2nd November 2018 from the Company. It adds that the
Bank should pursue the individuals who guaranteed the credit facility and not EPZA and urges the
suit against it be dismissed with costs.

13. The matter was set down for hearing. The Bank called one witness, lawi Sato, its Senior Legal
OfEcer. The Company called two witnesses, Emily Nkirote Guantai (DW 1) andJoseph Gitonga
M'Umbiine (DW 2). EPZA also called one witness, Dennis Kinyua (DW 3), its General Manager,
Finance, HR and Administration. In addition to their pleadings, testimony and documents, the
parties filed written zubmissions.

14. Since the witnesses testified along the lines I have highlighted above, I do not wish to rehash the
same but I will make relevant references in my analysis and as per the agreed issues for
determination below.

Analysls and Determlnatlon
15. In making this determination, I am guided by the fact that the standard of proof in civil cases is
on a balance of probability and that the burden of proof is on the party alleging the existence ofa
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fact which he wants the Court to believe. This is anchored in section 107(1) and (2) ofthe Evidence

Act (Chapter 80 of the Laws of Kenya) which provides that, "whoever desires ony Court to give

Judgment as to any legal right or liability ilependent on the existence of facts which he asserts must
prove thot those facts exisf and that "When a person is bound to prcve the existence of ony foct it is
said that he buden of proof lies on thdt person" .

16. As regards the standard ofprool it is well established the in order to succeed, a party must
prove its case oD a preponderance or balance of probabilities. In Miller v Minister of Pensions [1947]
ALL ER 372, Lord Denning aptly summarised the application of the standard in the following tenns:
That degree is well settled. lt must carry o rcosonoble degree of probobility, but not so high as is

required in criminal coses. If the evidence is such that the tibunal can say: We think it morc
probable than not; the burden is discharged, but, if the probabilities are equal, it is not. Thus, proof
on a balance or preponderance of prcbabilities meons a win, however narmw. A draw is not enough.

So, in any case is which the tribunal cannot decide one way or the other which evidence to accept,

where both pafties' explanations arc equally (un) convincing, the porty bearing the burden of proof
will lose because the requisite standod will not have been attained.
The Court of Appeal in James Muniu Mucheru v National Bank of Kenya Ltd CA Civil Appeal No 365
of 2017 l20l9l eKLR simply put it that, "Courts will make o finding based on which paftyl s version of
the story is morc believable."

17. From the facts I have outlined, there is no dispute that the Bank advanced Kshs. 20,000,000.00
to the Company. The substantial issue is whether the Defendants should pay this amount. The
parties have however framed the following issues for detennination:
1) Whether the Bank acted negligently in opening and operating account num.ber 090#01 in t}te
name of the Company.
2) Whether the Bank acted negligently in advancing a loan through account number 090*'*r*01 in
the name of the Company.
3) Whether, in any event, the Bank is entitled to recover Kshs. 21,991,649.53, plus default damages,
from the Company.
4) Whether, in any event, the Company is entitled to recover Kshs. 2l,846,607 .25 from the Bank and
2nd to 4tfr Defendants jointly and severally.
5) Whether EPZA issued an irrevocable undertaking to the Bank.
6) If the answer to 5 above is in the affrrmative, whether EPZA is liable to the Bank for Kshs.

21,991,649.53, plus default damages, based on its undertaking.
7) Who should bear the costs of the suit and counterclaim.

Whether the Bank was negllgent ln openlng ttre subJect accoutrt
18. It is not in dispute that the Bank opened an account number 090+1+**01 in tJre name of the
Company. However, the Company claims that the Bank was negligent in opening this account as the
application form was completed by people who had no authority to transact on behalf the Company.
According to the Bank's evidence and tesumony, it avers that it conducted proper due diligence and
was satisfied that the people who presented tJremselves as dir€ctors of the Company were in fact its
directors and that they had the authority to open t]le account on behalf of the Company.

19. PW 1 confirmed that the subject account was opened on 21st March 2018 and that the 2nd to
4th Defendants presented to it a duly hlled account opening form, a board resolution, memos, copies
of Identity Cards (lDs) and PIN Certificates. However, PW 1 admitted that the Bank failed to produce

the said account opening forms and the supporting documents as part of its evidence.
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20. PW 1 also stated that the Bank conducted a physical search at the Companies Registry to
confirm that the 2nd to 4th Defendants together with DW 2 were directors ofthe Company before
opening the account. He however admitted that it did not obtain a CR 12 from the negistry to
confirm t}le directorship of the Company. PW 1 further admitted that the Bank did not file, as part of
its evidence, any information of t}re account opening information or t}re account information showing
the signatories and the directors captur€d by the Bank system. PW 1 also stated that the Bank never
obtained any information from Family Bank to confirm that the Company was operating an account
there despite the fact that the Credit Facility form states the Company had an account there. He also
admitted that according to the board resolution presented to the Bank, the members present at the
meeting of 16th March 2018 were 2nd and 3rd Defendants, DW 2 and Hillary Kiplagat but that the
account signatories were Maryanne Jebet langat, Kananu Felista Iruku and Margaret Muthoni
Kania. PW 1 admitted that neither ofthese signatories were directors ofthe Company.

21.PW l recalled that DW 2 had informed the Bank that he never sigmed any of the documents in
the Bank's possession and that in his letter dated 25th October 2018, he asked the Bank for, inter
alia, account opening documents and that the Bank, in its response dated 29th October 2018 asked
for time to investigate the matter. PW I further stated that the account was frozen, pending
investigations but then on 31st December 2018, Kshs. 804,470.00 was credited into the account and
then Kshs. 800,000.00 was debited therefrom. PW I also stated that once the Bank received the
letter from DW 2, it did not communicate to t}re Company the contents as it was investigating who
the directors of the Company were.

22. From a consideration of the testimony of PW 1 which I have outlined, I am not satisfied that the
Bank conducted proper due diligence on the directorship of the Company. The Banh as represented
by the testimony ofPW l, was still not sure of the Company's directors. PW 1's testimony revealed
that the Company never carried out a proper search at the company's registry to confirm the
directors ofthe Company. PW l's averment that it carried out a physical search by perusing the
company register was a mere assertion and was not supported by any other evidence for example,
payment ofperusal fees. Further, the only way to conduct an offrcial search is to obtain a CR-12
which set out the particulars ofthe Company, its directors and shareholders. It is well established
that an official search being an official document gives the prima facie evidence of the status of a
company. I accept what the court stated in China Young Engineering Company v L. G. Mwacharo T/A
Mwacharo Associates and Another ML HCCC No. 8l of 2011 [2012] eKl-R, that:
[W]hen there is o dispute as to directorship and shareholding of a company, the best evidence to be
relied on is the u$ated recorls from the Registrar of Companies. The registry is meant to keep
records of all Companies and for the purposes of the public to rely on the same as reflecting the true
record of any porticular company.

23. While the Bank's position is that a customer must avail certain documents before the account is
opened, PW I did not produce these documents in court. In the absence of these documents, the
court can only conclude that none ofthe required documents for the account opening were
presented to the Bank thus manifesting its lack of proper due diligence. This is consistent with
section 112 of the Evidence Act which provides that where specific facts are within the knowledge of
a person, the burden of proving or disproving the same lies on that person. Where the person fails to
produce the documents, thin the court is entitled to make a negative or adverse inference (Kenya

Akiba Micro Financing Limited v Ezekiel Chebii and 14 Others [2012] eKLR and Kimotho v Kenya
Commercial Bank [2003] 1 EA 108).
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24. In support of its claim for negligence, the Company cited the Bank for violating the Central Bank
of Kenya Pmdential Guidelines, 2013 ("the Prudential Guidelines"). In Equity Bank (Kenya) Limited
v Don Ogalloh Riaro and Another NRB CA Civil Appeal No. 753 of 2017 120191 eKL& the Court of
Appeal held that the Prudential Guidelines issued by t}le Central Bank of Kenya under its statutory
mandate have legal forte in accordance with the Statutory Instruments Act, 2013. I thercfore hold
that these Prudential Guidelines pmvide a standard upon which the Bank's conduct must bejudged.

25. As regards customer identjfication, the Prudential Guidelines impose on t}re Bank a duty to know
their customers. In particular Clause 5.6 pmvides, in part, as foUows:
5.6 Customer Due Diligence
5.6.1 Know your Customer Requirements
The need for institutions to know their customers is vital for the prevention of money laundering and
underpins all other activities.
I'fhen a business relationship is being established, the nature of the business that the customer
expects to conduct with the institution should be asceftained at the outset to show whot might be
expected as normal activity. In order to be oble to jud ge whether a transaction is or is not
suspicious, institutions need to have o clear understanding of the legitimote business of their
customers.
5.6.2 Customer ldentification and Veification
In all circumstances, any business entity operating within the financial sector rcquires basic
tnformation on its customers . The nature and extent of this information will vary according to the
type of business. It shall also depend on whether the business is being introduced by a financial
intermediary dnd the type of customer involved. An institution should estoblish to its sotisfaction
that it is dealing with a person that actually exists. It should identify those persons who orB

empowered to undeftake the tronsactions, whether on their own behalf or on behalf of others.
When o business relationship is being established, the nature of business that the customer expects
to conduct with the institution concerned should be oscertoined, so as to determine what might be
expected as the customef s normal activitltlevels. In order to judge whether a transaction is or is not
suspicious, an institution needs to have a clear understonding ofthe pattern of its customel s
business os its relationship.
5.6.3 When ldentity Must Be Verified
An institution must identity its customer in the following circumstances;
(a) When establishing initial business relations.
(b) When undeftaking occasional or one-off transoctions.
(c) When there is cause to be suspicious.
(d) Wen there is doubt about veracity or adequacy of previously obtained customer information.

26. The Bank failed to act in accordance with the Prudential Guidelines. It failed to conduct an
official search at the Companies Registry or require the usual documents to confirm the status of tle
Company. This is amplified by the fact that it even allowed transactions in the subject account even
after doubts about the directorship of the Company were brought to its attention. The Bank did not
even notice the difference between the Company's directors and signatories and that they never
questioned the same.

27. A bank has a duty to exercise reasonable diligence and tiike t}re necessary precautions by
making proper inguiries to ensure that the holders of accounts are not imposters. In Kenya Grange
Vehicle Industries Ltd v Southern Credit Banking Corporation Limited [2014] eKLR, the court found
the bank guilty of negligence for failing to take proper precautions, "so os to ensure that the holders
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(signatories) to the said account were legally who they said they were.' Likewise, in Beyond Kenya

umired and Another v GulfAfrican Bank Kenya Limited ML HCCC No. 158 of 2009 [2019] aKLR, the

court held that the bank, 'faited to comply with mandotory provisions, requiring a bank to verify the

identity of a customer when establishing initial business relations'.ln such instances, the onus to

show the absence of negligence falls on the bank as was stated by the Court of Appeal in Standard

Chartered Bank Kenya Ltd v Intercom Services Ltd & 4 others NRB CA Civil Appeal No. 37 of 2003

[2004] eKLR that:
The onus of establishing circumstdnces showing absence of negligence is on the banker. lt is a

matter of defence, and does not give a substantive cause of action. The extent of inquiry must be

measurcd by what in the circumstances a fair minded banker paying due rcgord to the exigencies of
banking business in relation to the Wrcon depositing the cheque would consider it pradent to do in

order to prctect the intercst of the tr:ue owner and eoch case must dewnd on its own circumstdnces.

28. In this case, a prudent banker, following the Prudential Guidelines, would have called for the

CR-12, proper identification documents and other documents to conlirm the identity ofthe directors
ofthe Company. From the totality of evidence, I hold that the Bank was negligent when it failed to

take proper precautions so as to ensure that the persons who claimed to have authority to open the

said account were legally the dir€ctors of the Company and on this position I am in agreement with
the Company.

Whether the Bank was negligent ln advancing a loan through tle subJect account
29. The Bank stated that it advanced a loan to the Company on the strength ofan applicaEon
presented on behalf of the Company by the 2nd to 4th Defendants and DW 2. I have already found

that the Bank failed to asceftain whether these individuals who applied for the facility were the bona

fide directors of the Company when the account was opened.

30. In the credit application form, the Bank reguired the Company to supply several documents

before the loan was advanced. These include the Memorandum and Articles of Association, t}te

Certificate of Incorporation, the audited accounts for the preceding three years, certificate of the

registration, copies ofthe ID of owners/directors, VAT registration certificates, PIN Certificate for
the Owners, Current financial statements, statement of all bank accounts for the preceding 12

months, copy of lease, Income/Tax returns for the preceding 12 months. Although the credit
application form produced in court shows that the documents were obtained, they were not
produced in court. PW I also admitted that the Bank never obtained annual returns for the
preceding two years Eled with the Registrar Companies along with the filing receipts. As I stated,

failure to produce these documents in court supports the inference that the 2nd to 4th Defendants

did not provide them to the Bank. Had the Bank insisted on these documents, it is likely tlat the loan

would not have been advanced. PW I further admitted that the Bank did not verify whether the
person who signed the credit application form as the Company secretary, was actually a registered
Company Secretary. He also admitted that DW 2 had informed the Bank that he did not sign the
Letter of Offer.

31. PW 1 further admitted that in as much as the loan facility was to facilitate part performance of
the contract between the Company and EPZA, which contract was for a period 12 months beginning
lOthJanuary 2017, the loan was disbursed after the contract had already determined. All this'
evidence supports the finding that the Bank failed to conduct due diligence as on the applicants of
the loan. It caused the account to be opened without sanction from the lawfrrl and bona directors of
the Company and then went ahead to disburse the loan through that account to facilitate a contract
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that had already lapsed. I answer t}le issue framed in the affirmative. The Bank was negligent in
disbursing the loan.

Whether, ltr ary event, the Bank ls entltled to recover Kshs. 21,991,649.53, plus default
damages, from the Company,
32. Since the Bank was negligent in making unauthorised advances to the Company, it cannot
recover t}le anount advanced to the Company. It can only recover t}te money from the 2nd, 3rd and

4th Defendants who purported to execute guarantees in favour of the Bank and who ultimately
benefitted from the money paid to the Company. Since they neither entered appearance or filed
defence, the case against them is uncontroverted.

YYhetler tle Company ls eutltled to recover Kshs, 21,846,6O7.25 from the Bank and the
2nd to 4th Defendaats
33. The Company s€eks to recover Kshs. 21,846,607 .25 from the Bank being proceeds from different
entities legitimately belonging to the Company but appropriated by the 2nd to 4th Defendants who
were running the account. These amounts include Kshs. 15,300,000.00 paid by Jubilee Insurance
Company Limited on 17th May 2018, Kshs. 3,616,992.00 and Kshs. 2,125,145.20 paid by the
Ministry of Interior Co-ordination ofthe National Government on 18th May 2018 and 2nd July 2018

respectively and Kshs. 804,570.00 paid by the Ministry of Defence on 31st December 2018. PW 1, in
his testimony, confrrmed that these sums were received by the Company through the said subject
account held by the Bank and the statement of account produced by the Bank confirms as much.

34. Having found that the Bank was negligent in the manner that it allowed the subject account to
be opened and the loan to be disbursed, I hold that it is liable for the loss to the Company as a result
of allowing imposters to run the account. I agnee with the Company that the Bank failed to take any
reasonable steps to stop the fraudulent transactions even after it was notified. I also find that the
2nd to 4th Defendants fraudulently held tlemselves out as directors of the Company and also aided
in the loss by the Company.

35. I therefore hold that the Company is entitled to recover Kshs. 21,846,607 .25 from the Bank and
the 2nd to 4th Defendants jointly and severally.

YYhether EPZA lssued an lrrevocable undertaldng to the Bank
36. The Bank's case is that EPZA issued an irrevocable undertaking dated 3rd April 2018
undertaking to channel all the proceeds ofthe construcuon contract thnough the Company's account
held with the Bank. EPZA, does not dispute that it wrote to tlre Bank on 3rd April 2018 but then
states that the said letter was not an undertaking but a letter acknowledging receipt of instructions.
In order to give the said letter its full meaning and context, I will reproduce the same below:
3fi April2018
The Managing Director,
Gulf African Bank Limited
P.O. Box 43683-00100
Nairobi

Dear.....
RE: REQUEST FOR UNDERTAKING TO GULF AFRICAN BANK
Your letter of 20th March 2018 on the above subject refers
This is to acknowled ge receipt of your irrevocable instructions that all your payment be made to the
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following account
Bank name: GuIf African Bank Ltll
Account No............
We would like to confirm thot the Wym.ent ceftifrcates in relation to ongoing work under the

following contmct between ExWt Pmcessing Zone Authorigr and Atticon Limited will be processed

ds soon os we are in rcceipt of Development Funds ft.c,m the National Treasury:
EPZA Tender No:............
Please do not hesitate to contact the undercigned for any clarifications :

Yours
Signed*
CHIEF EXECWTW OFFICER

37. A cursory look at the letter I have reproduced above shows that that there no promise by EPZA
that it will channel funds to the said account as has been advanced by the Bank. EPZA only
acknowledged receipt of instructions and promised that payment certificates will be processed once
it is in receipt of funds from the National Treasury. Guided by tlte law concerning professional
undertakings as explained in Arthur K. Igeria Va Igeria & Co. Advocates v Michael Ndaiga NRB CA
Civil Appeal No. 51 of 2008 [2017] eKLR I accept that an undertaking must satisfu tluee conditions.
First, an undertaking must be clear in its terms and there must be no dubiety or ambiguity as to
what has been undertaken. Second, what is undertaken must be capable of being performed and
third, that if the undertaking is contingent on the happening or occurence ofan event, such event
has occurred or happened. I find and hold that the letter of 3rd April 2018 was not unequivocal
about channelling funds to the Company's account held by the Bank and does not meet the
requirements of an undertaking which this court can enforre.

38. In any case, the Company later on followed up with a letter withdrawing its earlier instructions
to EPZA. EPZA cannot be faulted for acting on tlese instructions. I return a nega ve answer to this
issue and hold that EPZA is not liable to pay the Bank Kshs. 21,991,649.53, plus default damages
based on this letter as the same was not an undertaking.

Dlsposldon
39. For the reasons I have set out above in respect of the issues framed for determination, I now
make the following dispositive orders;
(a) The Plalntlffs sult agahst tle Defendants ls dlsmissed wltl costs to the lst and Sth
Defendant.
(b) The lst Defendant's coutrtertlalm ls allowed on terms tlat Judgnnent ls entered for the
1st Defendant agalast the PlalnUtr, 2nd, 3rd and 4ti Defendants Jolntly and sevenlly for
the sum of Kshs, 21,A46,607 .25 wlth lnterest at court rates fron tle date of ffItng sult untll
palm.ent ln frrll.
(c) The Pletntlffs and the 2nd, 3rd and 4th Defendants shall bear the costs of the lst
Defendant's couaterclalm,

DATED and DELIVER.ED at NAIROBI thls 26th day of MAY 2023.
D. S. MAJANJA

JUDGE

SIGNED BY: HON. MR. JUSICE D. S. MAJANJA
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A}.ID

ATNCON UMITED ...."INTER.ESTED PAR'TY

R.uLlNG ' r'''

lntr_oductlon

By a Flaint dateri l6h November 2021. thc Plairriiff brought this sttit

againtl the Defendar* for prayerl that:

a) A d*lantion thEt the Defendant holdt the title of alt

Ptoprly cornprtn'ng ol Mae Rldge Counly Wllar No' 16

etxted on L.R No. 7785/tJ24 (l.R l2J7O3) ln ?rutt br tle
Plalnttffand the lnterctd PiY.

b) An oder of permanent Wunctlon be and ls lercby ittud
refiraining the fubndant fir,ttt dtspoting. selllng, allenathg, - : '
ecuPitlt or ln any way daling with all thet Ptoryrty
comprfifng Mae Ndge Cwnty Villat No' 16 ctedd on LR
No. 7785/1324 (l.R 123703)

c) An otder of Nrmanent ln/mctton be aN ir hereby Rrud
retralnlng lhe Defendant fipm evictlng, ranoving or in any

Page 263 of 386



?e

otherway inlet*rlrg wlth the Appllcant't utupatlon of all

that poptty conpristng Mae Ri$e CoultY Vllar No' 16

.,xied on LR No. 7785/1324 0.R t237O3)

d) That tnttt b and b her*y dtsrolvd and an order b made

thst the property pmfldW Mae Rldge County Wlat No'

M lll ;d' on LR No. 77851321 (l'R 123703) b
tranfend fiom the name ol Fnnklin Milhlka Llntud into

lhe name ol Martanne Jebet Kltany Attlon Umitd at

tenantt ln tommon of undiutdd rharct In poprtlon of
lhelr esPatve contn'butioru. - 1 '

e) An otder be and b her*y hrued di:tfttg Fn*ln Mllhtk'
lJnlurl to within Fouleen 04) dayt fiom the daE of
ludgmenr, exnute thc trunsfer of LR No' 7785/1324 (l'R

t23703)

Q ln lhc event that lhe hfendant Minet to treotfer the 
'ultproryty at ditpctd. the fuputy Rqilnr of tle

'Envtrcnmmt atd Land Cotttt, Mlttmoni Law Courts be and

is lpreby orderd to tign the tnufer duly pmentd by the

Plaintlff br the raid ParPotet-

2

g) Cortt of thR ruh.

h) Any other rclief that the Hqputable Court may dem /ust
and fit lo grant ln the circumttancet.

The Plaintilf ako iiled an application dated l7'h November 2021 vzhere

lhe trad lought the follorving orderr: '

a) Spent..
b1 ihot pendtng thc heodng and dctermination of the applicalion' 

inter parrbrl the Honowable Couft be plead to ltue an otdcT

malniaining the stalut quo obtatning prior to lhe infiitutlon olthe

I
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tuil drrd, pailianlarly, rc*alnlng the Respndenl, fiom evidirtg,
or in any other wty ln@ferlng with tle Appllanl't

ffi)patlon of all thar properry amyinlg Me Ndge county
Vlllar Na 16 erad on LR No. 7785/1124 (l.R 123703).

Q fhat pending the heaing and determlnatlon of the rult hedn,
the Honourabte Court fu plasd to b ue an order nalntaln@
the ttatut qw obtalnhg prior to tt e lnttfuilon of thc sull end,

pafttcubrly, rertralnlng lhe Rerpondent, fam evtctlttg, rcmovlng,
or in any other way lnffiedng wlth lhc APPllant\ wuptiot
of all that prcperry comptthtg tvbe Rldge County Vlllat No. !6 ' l'.'
erectd on LR No. 7fr5/1324 (l.R l2370i).

d) That pendlng the haring and dctdnlnatlon of the Appliatiott
lnter paftlet, the Honwnble Cout be pleasd to lttue an otder
of lnterlm Nundlon ruttaining the Rerryndent fiom dlsporlng'
clling and alienating, xatpying or in any way deallng wlth dll
that propfty comgising Mae Ridge County War No. 16 aatd
an LR No. 7785/7324 (l.R l2370i).

e) That Fnding the headng and determlnatlon ol the tuit hetein,
the Honourable Coutt fu pleatd to itt.E an otder of inttim
tqiunction rcttrtining the Rerpndent from ditpring, rclling and ' '
alienating, aaupying or in any way deallng wlth all llral Prryrty
compriting lvbe Ndge Cottnty Wllat No. 16 erutd on l.R No.
7785/1324 (t. R t23 7O3).

0 That co* of thlt Application tu prcvidd for.

-1. ln response. the De,er.danl aod lhe lnterested party through lWf

Muthomi & lGranja Adrrocates filed a ReplyinS Afficlavit rw'orn by thc

Deiendant on l7,i Nove;'nber 2O2l atC sublequentiy a Noiice oi

Prelirninery crbjettion {.ldted 26'" No',rcrnbc'r 2021. Tlre Sist of the

i :,i' : ..'r rl-: I
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Defendant and lnteresled Party': replf ng affidavit and the preliminary

objection war that the suil and the application herein wal rub iudice

Pursuant to the dir€ctionl of thir Court irsued on 2d December 2021'

the Court directed the preliminary objection be canvarsed throuth

written lubmitsions, The Plaintlff filed her written lubmislionr dated th

December 2O2l' while the Counlel for the Defendant and lnlereited

party optod not to file but urged the Court to rely on the prellminary

objection aJ it war and lhe replyirrg affidavit on record'

A-bjector/Defendant', and tnt

The Defenda;rt and lnterested party'l Prcliminary objection delirnited --t '

some five trounds loculirrg on the suit and the application' Thil

5

included the followlng: -

privlet:'

i) The wlt and the Appllcatton arc tub Judle rtte following
' 'iilrittt,v tittt *wnn the same rr,rtiet and or thelr

a) Milimani HCCC No. 7t of 2Ol8 (Ot) [PftvtbutlY
- i; HCCG No. J7 of 2otBJ: Marfrnne Jebct

KltanY v Fa*lin Mithika Unruri'

h) Mttimani HCCC No- Ell ol2o2l (at ontolidatd
- *in Mltimani HCCC No' 138 of 2018 and 8029
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of 2Ol9 Arnold Ktpklrui Langat & Oth*r v Attlon
Itnftd&Otheo).

c) Mtltmani HCCC (i'lttc) No' O3l ot2A2l: Ftenklin

Mithika ltnturi v Maryannc tebl Kitany and

d) Mtltmanl CMCC No. t*l4 ol 2Ol8: Maryanne- 
Jebet Ktany v Fnnkltn Mithlka Unturi'

lf) Vartou cotrrfi ard tdhttuh havc elrady grantd tlle plalntiff

iipA""rt",y ftlie{t rh$ aE rnalogw to thote nt4ht ln the

Appttcatloo tn intet ella the sit alluH to abtra

tO The Plaintitrhet detlberatety rcfud o comply wllh the tetms

,id *rditlort of exfiing inierlxtttory orden, rclatant lo the

iiitignt h the Appiicttiot, ktud by Hon' Agnet Ndunge

ui*iu n'utttnant iMcc No. lo44 of 2ot8; Maryanne )ebet

Kltany v Franklln Mithika Lintwl on 7 lune 2O2l'

iu) The rull and the,4PPlicatlon;

a) offend the povhiont ofSxtion 6 ofthe CMI Pr due
Act; and

b) arc rcandalout, frivolou and vexatiout'

u) The rctafr rcught ln the tull and the Appliotan cannol be

grantd withoa iaveoav af*try tl,e tightt and- tltem$ ol the ' - '' '

hiA paA* In the ruit propctty, lnchtditg the tufmhnl'r wife

ietzy lcatmeny. the Defendantl childrcn, and the dtargee

Family Eank Llmitd.

tu

h l-he Repryirg affldavit e xpo.lrrded ard reitr:rated on ihc contentl of the

Noticc o{ ttre Preliminary Ob,iection. it r'''al depoled (llJl various cour?t
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andtribunalshavealreadySrantedthcPlaintiffthelnterlocutoryreliefs

analoggul lo lhose tought in the applicatioa and that they relate to the

suit property. The Defendant alJo snnexed the pleadingl and or

decisions mcde by varlour courtr relating to the tuit proP€rty'

It war lurl her depoed that lhe Plaintiff had come to Courl with unclean

hands ar she had deliberately failed to <omply with the term' and

conditiont impoled by the Court (Hon' Agnel Makau) wherein she had

failed. refused and neglected to tettle and clear all pending land raler'

ullllty blll, during her occuPation on lhe suit property'

The Defendant ako depolerl that. the reliefi rought in the aPPllcalion - |

and the ruit cannot be granted u'ithout adverlely affecting the rightl

and inlerertl on the suit ProPerty including the Defendanll rvife' Mercy

Kaimenyi,

ln ,upport of thi! porition. the Defendant maintained that the instant

ruit was rub iudicePurtuanl to the provillons of recllon 6 of the Civll

Proced.rre Act and that the suit and the application were otrly filed to

prolongtheexi'tenccofinlerlo<utoryorderJlhatlhePlaintlffhatbeen

enjoying frorn lhe other exislirg luitt'

I

9
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t2.

I -1.

t4

Aoollca ntiffr rubmkslonr

The Plaintiff oppoled the preliminary objection. 5he contended (hsl

lhe ,ull wa, properly before this Court and thtl lhe ra're wt' nol sub

judice.

It war her contention that the dispute before thi, court wai ln rejPecl

to o\^/nerthip of the luil ProPerty which il not lubject lo deliberation

or pendin5 before any court of comPetent jurirdiction'

The Plaintiff furlheruubmitted that rhe had rabed lhe irsue of the

rerultin6 trur! which had not been litigated before between the parlies

herein.

According lo the Ptaintiff, varicur luill thatwere lilted by the Defendant

and the Interested Party do not deal with the current Jubiect malte' at

hand and thal in rome of lhem, lhe Plaintitf it not a party hence ruCt

judice was not applicable hcrein.

ln opporilion lo the obiection, rsferettce wa, made to a nunrber of citeC

authoritle, which included the following: Eenua Nattonot Coq@lgfu

dl Human t! v Allome

ANN v RMK t222tl.eXL& Edwad eons'o ewi e 2 Anent

Attomev

r rt:.tt..:r

(xnertl l2ol9l eKL dmonE otherr.
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15. 5he concludecl her rubmit:lo:u by urgin6 the court to dilmirr the

prelimlnary obiectlon with corlr and allorv lhe matter to proceed before

to ilt logi(el conclusion.

Analwlr and Determlnation

I 6, I have conridered lhe pretiminary obiection and the written rubmi'rion'

filed by the Plainliff and the autholitier clted' The irrue for

determination ir whether lhe preliminary objection ls merlted'

17. Thc <ate ot Mukln Slrait- Co td

UilAio$ Ua flgilil A 6% hal been the watershed ar to what

conrtitute, preliminary obiections' The Court of Appeal in Nllin

?rBNet Ud. u-liryb lgltiJLanother \t995l eKLf, aho pellucidlv

captured the legal principle whcn it staled at followr:

'...A Prltmtnary Ob)xtton ralset a pte potnt of ldwt whldt b

aryvd ott tts atruiptloa tl.ut atl.le lqt Pte€ded W the other

,lde ,ft cottart tt cainot tc ratsd tf any fact hat to be atcet'talnd-* 
if it tt tr soughr b the exetdseofJudidel dkaetlon""

Thit ltatement of the law har been echoed time and again by the

courts: ree for example, Orr* -* Mhia l2(N71'KLL !ll'

Al i J oho e a nstfw:y' Suteln a n faE-5ha@JE-Ot hq-#

thc 5upr6me Cotrrt rtaled that

r8

19. ln

tr'I:?l ,l.;i.

to 2013
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20.

21.

72.

B4lf'.[empharir addedl.

The rub iuditeprinciple il captured in Jection 6 of the Ctvll Procedure

Act, which JtiPulatel as followr: -

'6. No oud thall ptwd with t/e tdal of any suit or pueedirv

ln r+artdt tne 'natta1tl'ii 
i it- dtrccv and ruffiantiallv In

lssue ln o pevau* iiiuA Juft d Pdtrg lrllt'ttaln rhe

Bme Nrtier, * br;;: ;;t* ii"'i't*' thq or anv of then - - i "
:;trir;;W 'oan 

ttl n*" atr"''

ln thir regard, rection 5 of the Clvil Procedure Act exprellly provider

thal no court rhall proceed rvith the lrial of any ruit or Proceedint in

whiclr the matter in irsue is also directly and rubrtantially in isrue in a

previoully inrlituted luit ot Proceeding belween the Jarne partier' or

beh{reen panier under rvtrom lhey or arry of them claim' litigating under

the rome ritle, where such ruit or proceecling ir pending in the tarne or

any other (ourt having iuri'diction in Kenya ro trant the relief claimed'

The baric purpote and thc underlying objective ol rub iuclire is lo

prevenl the courtt of concurrent iurildiction from limultaneou'ly - - r'

ent€rtaininE ancl adjudicaiint uPorr iwo parallel litigationr in re'Pect of

,arrle caute of action' rame lubjecr matter an'l lhe lar:re relief' Thit il to

".... a Felimlnaryoblatlort coBltttt of e Plnt of law whidt lPt

at
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pin dorvn the partier to one litiSation to a5 to avoid the poslibility of

contradiclory uerdictl by two courfu in relpecl of the Jame relief and is

eimed lo prevenl multiplicity of proceedingl.

?3 fhe Supreme Court of Kenya in mktbn on

t Elxtoral

€otnmlslon & 16 olheff ilnt# Padieil f2O2Ol eKlE had occalion

lo pronounce itlelf on the lubject a( ub iudice. lt Eptly $ated: .

fhe term tub-Judle'b delind in &la&'t law Dlctlonary 9th Edltlott

at: "Reforc the Court or Judge br futennfnotion.' lhe purpote of the

rub-/udke rule k to tlop the lllhtg of a multipliclty ol tultt batwetn the ' 1 '.''

same paftles or thorc claiming undcr lhcttt over the mme rub/*t nalter

ro at lo avoid abus of the Coutt ptoces and diminith the chancet of
outlr, wilh competent/uridlctlon, bsuhtg conlliclitrg dxislons ormr the

ame rub/*t mathr. lllt meant that when lvn or trbe catd are frld
fufwwl, the nme pftlu on the ame atbixl maltq bcloe courtt with

Jurltdldloa lhe malter lhel ls fild taler ot8ht to k *atd ln ot*t ?o

await thc &termihatlon a b ma& ln lhe eadier ruil- A pady lhat r*k
lo lntde the dxtrine of ret nb-iudice murt tltereforc stabllth that:

therc h morc than ore ruit over lhe same tubjxt mEltec that one sult

war liltltud blore the othen that both suitr are pnditg Mote courlr - ' 
, ,

of orry*tent jurirdiclion and lail1r that the slB arc belwwn lhe rame

Nrtlet or thelr rcpfierenta livet.

v
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24. ln the care of Oould Ndll & otheo vervut Attomq (*neral &' Othe.n

2O2l eKlR, a hench of five Judger inler alia rtated:

"The ntlonalc Mrlnd thh protrldon (tfftlon 6 of the CMI
Mue Act) lt thet tt ls wxatlottt erd oppruive br a dalmant
to aE comnently ln tuo ourtt Vlll*rc therc arc huo @ttttt
facd wlth substantlally the taflre questim or lrue, thet gwilon
or brue rhould b &anlnd ln only one ol those aurtr, and
tleounwlll...."

25. The Plaintiff did not dirclore in her pleadlngt lhe exislence of lhe earller

luitg and ll ir common ground lhat the inrlant luil war filed derpite the - l"

exirtence of pending suits: Mlimani HCCC No. 7l of 2018 (Oll

thevloustu llQs-dSCC. Na .,?. 7 _ellAl?l;-,Matyeare. lehsL&ltdw-y

franklit Mithiko Linturi. Milimani. HCCC No. E20l of 2O2l (at

contolHatdwilh Milimanl HCCC No. of 2Ol8 and EO29 of 2Ol9

AnoldKioUrullegO!-e_@erl_viltEg-U-nl@-&Othed.Mlhtnuni

tlCCLtLltN l!o, 03-l -of . 2021 ; faillkdlthlka-Liaad-vMarypne

Jebet Kltanv aN Mlllmanl CMCC No. lO44 of Maruanne Jebet

Kltaqv v Franklin Mithi*a Unturi. I have had the occasion to perure lh€

ruling and or lemporary orders irued in Miltmani HCCC No. 7l of 2Ol8

/O9 lu:laryanne Jekt K'tanv v Franklm Mithika lthfuri and Maruanne

I

l! i ,.r.r: .'rl, !
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Jebet Kltanv v frurklin Mlthiko Unturland Mlllmanl CMCC No. lO44

of 20181 that are ltill pending before variour courlt.

76. ln Mlilmanl I{CCC tlo. i7 of 2OB fog hlananne Jetut Kltanv v

tlhhlka Un the Appllcant lought to rertraio eviction and

an urgent temporary injunction from wa(ing, damaging or alienating

and/or olherwLe interferlnS wllh reveral matrlmonial Propertler

including the ruit properly. The Applicanl claimed thal during the

rubristence of their marriage. rhe made both direct and indirect

contribution towards the acquisiticn of various propertiel lirted in the

rummonr al 'erel I as lhe formation of variour companiel. She contended - I ,.:'

lhat the propertte, were held by the rerpcndent in lruJt for her and that

of his benefit. The Court after hearing lhe parlier. granted the Applicant

variour interim reliefi including orderr lhat lhe Applicanl returns to the

Itril prerniler. pending the hearing and determination of that suit.

17 In the care ol Maruanne J&t Kitary v Franklin Mithlkq Ua;turf

lMilimani CMCC No. l0ll4 of 20l8l, the Court on lr February 2O19,

isrued teveral orderu v,,ith regard to Mae RJdSe Countrv Villa No

!6,erected on LR No-17851"324 fl.R 123703) (ruil orooertv). the

orders that were iliued, grarrtrd llre Applicalrl exclurive occupation of

fl; i li14r l:;, i
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the rhared reriden(e and ute of lhe facilitier therewith by excludint thc

Rerpondent from lhe luit property. The caid order war to remain in

force pending the determinalion of D Caure No 26 of

I M c d ccN 7

FMLI.

2E, Having keenly perured all the caset referred hereln. the (ourt find, lhat

there ir a nexul in lhat all lhole cages relate to I'lae Rldge Countrv Vllla

No 16 erected on LR-Np-, 7785fl324 fl.R 123703) (ruit propertvt and

tlrey involve the Plaintiif and the Defendant herein. lome of thore cate,

already have interlocutory orderl in favour of the Plaintiff- 1

29. The Applicant while objecting to the ruit beins rub judice, lubmitted

that the dc€trine ol rub judice is loo remote to be applied in the inrtant

suit Jlnce the instant ,uit (hallenges ownerthip of the suit property and

had raised lhe istue of rerulling trust whiclt hacl nul been litigated by

the perties nor pending beforeany court of competent jurildirtion, I am

not peruuaded u,ith thir porilion al rubmitled by the Plaintiff lince

Milimani HCC"C No. 7l of 2Ol8 lO9 ttarwane Jebet Klanv v franklin

Mithtk Linturi, turrertlly pending foi determination rhowr that the
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Plalntlff pleaded the issue of truct which har alro been pleaded and Ir

6mon8 lhe prayers Jought a, denpnrtrated by the plaint filed herein.

30. ln my view. whichevcr wsy we may wish to look at lhc ilsuer herein,

there b a high probability thal the irruet tot,chin8 on the lnttant ,uit and

the other pending luill in rerpect to the suil property may affect the

future dealingr of the taid property. Thil Court murt lherefore be aware

of luch a Portibillty and be allve lo the foct that proceeding with lhir

,uit m3y lead to different court, Srantins <onllidirg orderr over the

lame rubject property. The Plaintiff ought lo await the outcorne of the

other pendlng ruitl beforc moving this court. - li-

I I ln conclurion, I flnd merl( in the preliminary obiection and the same is

uph€ld. Conlequently. the interim orderr ittued on l8'h November 2O2l

are hereby discharged. The Notice of Motion datad I7'h November

2O21, the Plairt daled l5ri Novernber 2021 and the cnlire proceedingr

"rre 
hcreby rtruck out witlr no orderu at to cottr.

St(.l i rr .a\. I
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12. lt ir ro ordered.

Dated, SlSned and Dellrrercd at Ntlrobt thir l7h dayof January 2O22'

E

JUDGE

ln the Vlrtual Prelence ol:-

Mr. Kibet hrb for Mr' Kurgal for the Plaintiff'

M3. Jeruto Vb for Dr- Mulhomi for lhe Defendant and lnterelled Party

Court Arrirlant: Caroline Nafuna.

E

JUD6E

i,( t:{91 Or i lI l
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IN THE COURT OFAPPEAL
AT NAIROBI

(CORAM: OKWENGU. J. MOHAMMED & MBOGHOLI. JJ.A)

CIVIL APPEAL (APPLICATIO N) NO. E068 0F 2022

"",.. -*-J. tulL-13
,*.a-r-d.!lllg-,t

.Erar*lin.Milhika-Lid u ri

-*p-!Il._

BETWEEN

MARIANNE JEBET KITANY APPLICANT/APPELLANT

AND

FRANKLIN MITHIKA LINTURI R.ESPONDENT

ATTICON LIMITED INTERESTED PARTY

(Being an appeal fiom the Ruling of the Environment and Land Court at Nairobi (8. K,
llabwoto, J) delivered on l7't'January, 2022

ln

ELC No. 8393 of 2021)
* ** *** * ***:.* ** * * *** **

ORDER OF THE COURT

This notice of motion application was listed bcforc us today. Upon hearing leamed counsel

Mr, Moses Kurgat for the applicant, and leamed counsel Dr. Muthomi Thionkolu for the

respondent, we do not find it necessary to issue any interim orders as it is apparent that there are

orders in force relating to the suit property.

Mede at Nairobi this l9th day of April, 2022.

HANNAH OKWENGU

JUDGE OF APPEAL

J. MOHAMMED

JUDGE OF APPEAL

A. MBOGHOLT I}ISAGHA

o F A
JUDGE OF APPEAL

I certify that t a
,d).c'' r

' " *i. Fr,

lrue copy lhe
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IT{ THE COURT OF APPEAL
AT NAIROBI

CORAM: OKWENGU J. MOHAMMED & MBOGHOLI JJ.

CTVIL APPLICATION ITO. EO68 OF 20.22

BETWEEN

MARIAI{NE JEBET KITANY APPLICANT
AND

FRANKLIII MITHII{A LIIITURI ................R"ESPONDENT
ATTICON LIMITED...... ........,.........INTERESTED PARTY

(An application for an injunction pending heaing and determination of
an appeal from the ruling of the Enuironment & Land Court at Nairobi

(E.K,Wabuoto, J.)dated lVn January, 2021

1n

EI,C Cause No. E393 OF 20211
****************************

RULING OF THE COURT

Background

1) Before us is a notice of motion dated lOth February,2022 in which Marlanne

Jebet Kitany (the applicant) prays for a temporary injunction restraining

Fraaklln Mithika Linturi (the respondent) by himself, his agents, servants

or otherwise howsoever from evicting, removing or in any other way

interfering with the applicant's occupation of all that property comprising of

Mae Rldge County Vllla No.16 erected on L.R No.77aS l L324|I.R. 12370gl

(the suit property) pending the hearing and determination of the intended

appeal; a temporary injunction restraining the respondent from disposing,

selling, occupying or in any way dealing with the suit property and costs of

the application. Attlcon Llmited is the Interested Party herein.
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2) The application is brought under Rule 41 of the Court of Appeal Rules (this

Court's Rules), Section 3A and 38 of the Appellate Jurisdiction Act and

Article 159 of the Constitution. It is premised, inter alia, on the grounds that:

the applicant filed an application in the Environment and L,and Court (ELC)

on lTtL November, 2022 seeking various orders against the respondent,

including a prayer for a declaration that she is the absolute, rightful and bona

fide owner of the suit property and that the respondent holds the title in trust

for her; that the applicant contributed Kshs.71,419,864.O9 towards the

construction and furnishing of the house erected on the suit property; and

that other monies that were expended towards the construction, acquisition

and construction costs were met by the interested party.

3) A further ground is that the respondent did not contribute any monies

towards the purchase of the suit property although the certificate of title is

registered in his name; that the applicant was aggrieved by the ruling of the

ELC (Wabwoto, J.f dated l7h January, 2022 upholding the notice of

preliminary objection dated 24m November, 2021 filed, by the respondent and

has since preferred an appeal seeking to set aside the orders ofthe ELC; that

the intended appeal raises substantial and arguable points of law as stated

in the memorandum of appeal annexed to the instant application; that the

intended appeal will be rendered nugatory if an injunction is not granted as

tJre respondent will evict the applicant from the suit property; that the

respondent has previously charged the suit property without seeking the

applicant's consent and therefore there is a real danger that the respondent
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will dispose of, alienate, sell, or further charge the suit property; and that

her right of appeal will be grossly impaired and hindered thereby causing her

substantial and irreparable harm.

4) The application was further supported by the applicant's aJfidavit in which

she reiterated the grounds on the face of the application. The applicant

contended that the learned Judge ought to have considered whether the

respective courts adjudicating Milimani HCCC l{o.71 of 2O18 (O.S)'

Mlllnani HCCC No.E2OL of 2O2L, Millmani Misc. No. 138 of 2O2l and

Milioani CMCC No. lO44 of 2O18 had jurisdiction to determine the suit

before the ELC and grant the reliefs sought; and whether the ELC

misapprehended the provisions of Section 6 of the Civil Procedure Act and

acted in excess of jurisdiction by dismissing the application and the suit on

the basis of an objection that the s€une was atb judice.

5) The respondent opposed the application and in a replying affidavit deponed

inter alia: that he is a director of the interested party and authorized to swear

the affidavit on his own behalf and on behalf of the interested party; that it is

evident from the record that the applicant has filed multiple suits in various

courts seeking the same or similar reliefs against the respondent and the

interested party in respect of the suit property; and that the conclusion by

the ELC that the applicant's suit was sab judice and an abuse of the court

process is unassailable, and the only conclusion is that the intended appeal

is not arguable and will not be rendered nugatory if the orders sought are not
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granted and the appeal succeeds. The respondent urged us to dismiss the

application with costs.

Submlssions bv Counsel

6) The application was disposed of through written submissions with oral

highlighting. Learned Counsel, Mr. Mosee Kurgat represented the applicant.

On tfie question whether a pima facie case was established, counsel faulted

the trial court for abdicating its judicial responsibility by declining to

determine questions of resulting trust which are uniquely within the

jurisdiction of the ELC; and failing to acknowledge that respective courts

adjudicating on Milimani HCCC No. 7l of 2Ol8 lO.Sl, Milimani HCCC I{o.

E2Ol of 2O21, Mllimani Misc. No. 138 of 2O2l and Mlllmaat CMCC

No.1044 of 2O18 had no jurisdiction to determine the issues before the ELC

and to grant the reliefs sought.

7) Counsel submitted that the ELC misapprehended the provisions of Sectlon

6 of the Clvil Procedure Act and acted in excess of its jurisdiction by striking

out the application and the suit on the ground that the sarne was sub judice.

The applicant relied on Rlft Valleu Machlneru Senrlces Ltmlted a Aqro

Comolex lI{) Ltt & 74 otlers [2O2O] eKLR and Stanles Kanq'ethe

Klnuanlul tts Tonu Ketter & 5 others [2013] e.KLR in support of the

proposition that an arguable appeal is not one that must succeed, but rather

one that raises a serious question of law or a reasonable argument deserving

4

consideration by the Court.
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8) On the nugatory aspect, counsel maintained that since the suit property is

registered in the name of the respondent there is nothing to stop him from

selling, subdividing or, in any other manner, dealing with the same in a way

to change the character so as to render the appeal worthless, otiose and an

academic exercise. Counsel went on to state that the applicant currently

occupies the suit property as her residence and since she has expended her

time and resources in construction of the same to her taste, she has

developed sentimental attachment to the suit property. In the circumstances,

the applicant may not be reasonably compensated by way of damages if the

suit property is sold, alienated, transferred or destroyed by the respondent.

The app licant relied on Georqe Otleno Gache & o'nother a Judlth Aktrutl

Bonuo & 5 others [2014 el(f,& in support of this proposition.

9) Dr. Muthomi Thionkolu, learned counsel for the respondent and the

interested party submitted that the applicant did not have an arguable appeal

as she had obtained, and is still enjoying reliefs that are analogous to the

reliefs she is seeking in the instant application. Counsel submitted that in

the circumstances, the intended appeal is not arguable and will not be

rendered nugatory if the orders sought are not granted. Counsel submitted

that the applicant has through dilatory tactics frustrated the determination

of Millmani Divorce Cause No.272 of 2Ol8 for four years because its

determination would lead to the lapse of interlocutory injunctions she has

enjoyed in respect of the suit property for the last four years. Counsel
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submitted that the intended appeal will not be rendered nugatory and urged

us to dismiss the application with costs.

Detcrmlnatlon

lO) We have considered the application, the grounds in support thereof, tlte

submissions, the authorities cited and the law. The jurisdiction of this Court

under Rule 5(2)(bf of this Court's Rules is discretionary and guided by the

interests ofjustice.

11) The principles for granting a stay of execution, injunction or stay of

proceedings under Rule 5(2l$l of this Court's Rules are well settled as was

observed by this Court in the case of f'ntst Bank Llmlted and Another u.

Irunstech Bank Lhnlted and 3 Others [2OOO| el(LRwhere the Court

delineated the jurisdiction of this Court in such an application as follows:

.The Jurlsdlctlon of the Coutt under Rule 5(2)(b) 7s orlglnal
and dlscretlonory and lt ls trite laut that to succeed an
appllcant ha's to shout firstlg tha.t hls appeal or lntended
appeal ls arguable, to put another u)dg, lt ls not frlvolous
and secondlg that unless he ls granted. a stag the dppeal
or lntended. appeal, lt success;fal ulll be rendered nugatory.
These are the guldlng prlnclples but these princlples must
be consldered agalnst facts and clrc.umstances of each
cd.se..-D

12) On tJle first principle, as to whether or not the appeal is arguable, we have

to consider whether there is a single bona fide arguable ground that has been

raised by the applicant in order to warrant ventilation before this Court. In

Stanleu ,ad 'ethe Klnuanlul u TonsKetter&SOthers [2013] eI{LR thisKa

Court described an arguable appeal in the following terms:
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*tll). An arguable appeal ls not one uhlch mllst
necessarllg sttcceed., but one uhlch ought to be angued
fttllg before the couti; one llu.hlch ls not Jriaolous.

vlll). In conslderlng an appllcatlon brought under Rule 5
(2) (b) the coutt must not rrno,ke definlttve orfinalfindlngs
of elther tact or laut at that stage as dolng so flLag
emhatross the ultlmate hearlng oJ the maln appeal."

13) We have carefully considered the grounds set out in the motion and the

draft memorandum of appeal. In our view, it is arguable, inter alia, whether

the respondent was holding the suit property in trust for the applicant. An

arguable point is not necessarily one that must succeed, but merely one

that is deserving of consideration by the Court. Without saying more lest we

embarrass the bench that will be seized of the main appeal, we are satisfied

that the intended appeal is arguable.

la) On the nugatory aspect, which is whether the appeal, should it succeed,

would be rendered nugatory if we decline to grant the orders sought and the

intended appeal succeeds, in S-tonleu Kanq'ethe Klnuanlul v Tonu Ketter

& 5 Others (suprcl this Court stated that:

'tx). The terrn anugatory' has to be gluen fts lull raaeanlng.
It does not onlg mcan wotthless, tatlle or lrutalld. It a'lso
merrns trltltng.

x). Whether or not an appeal ulll be rendered nugatory
depends on whether or not uhat ls sought to be sttyed lt
alloued to happen ls reuerslble; or lf, lt ls not teaerslble
whether dam.ages ulll teasonablg compensate the party
aggrleued.

15) In determining whether or not an appeal will be rendered nugatory, the

Court has to consider the rival claims of both parties and each case has to
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be considered on its merits. From the record and submissions made by

counsel for the respondent which was not controverted by counsel for the

applicant, the applicant has obtained and is still enjoytng reliefs that are

analogous to the reliefs sought in the instant application. The suits include

[lll'a1l Divorce Cause lto. 272 of 2O19 (previously, Meru Divorce

Cause No. 26 of 2Olal The intended appeal will therefore not be rendered

nugatory if we decline to grant the orders sought.

16) As the applicant has to establish both the arguability and the nugatory

aspects, the applicant has therefore failed to establish the twin limbs for

consideration in an application under Rufe 5(2)(bf of the Court of Appeal

Rules.

17) The upshot is that the application dated 10th February,2022 is without

merit and is hereby dismissed with costs.

Dated and dellvered at Nalrobl thls 19th day of August, 2022.

HANNAH OKWENGU

JUDGE OF APPEAL

J. MOHAJUMED

JUI'GE OF APPEAL

A. MBOGHOLI MSAGHA

JUDGE OF APPEAL

I certifu tlnt this is a
true copg of the oiginal

Signed

8

DEPUTY RPGISTRAR
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JUDGEMENI

By o furlher omended ploinl doled l Tttt June, 2019 the ploinliff proys lhot this

Honoroble court be pleosed lo order lhol;

o) Thot lhe Honoroble courl mokes o declorolion thol lhere is o morrioge

under the Nondi Cuslomory Low between lhe plointiff ond lhe

defendonl.

b) The customory morioge belween lhe plointiff ond lhe defendont
. under Nondi cuslomory low herein solemnized on the l6rh doy of April,

2015 be ond is hereby dissolved.

c) Thol lhis Honoroble courl do order for produclion ol Soforicom Limited

GPRS locotion records of the defendont showing lhol on lhe l6th doy

of April, 2016 he wos ol Nondi Counly.

d) The defendonl be condemned lo poy the cosls ond inlerest of the suit

if ony.

e) Thol ony olher relief lhol this Honoroble courl moy deem fit ond lusl lo

gronl.

Ploinliffs cose

lwill briefly oulline the ploinliff's cose

The ploinliff stoled thol on or oboul lsrdoy of Jvne,2014, the plointiff ond

defendont, lhen divorced cohobiled wilh eoch olher ol Kileleshwo, K20.

Gotundu rood, Noirobi. Thol lhereofler, to be specific on lhe l6rh April,20l6,

solemnized lheir union by woy of cuslomory morrioge conducled under Nondi

llrage
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Cuslomory Low. Thol subsequenl lo lhe solemnizolion of lhe soid monioge lhe

plointiff ond defendont cohobiled os mon ond wife in vorious estotes wilhin
i

Noirobi ond M5ru nomely; Eliud Molhu Rood Hse No. 795; Rundo, Moe Ridge

Country Villos House No. l6 Rundo ond L.R. No. Akochiu/Auki/1338 ot Mouo;

Meru. Thol of lhe time of cohobllolion ond solemnizotion of the cuslomory

monioge eoch porly herein hod three issues from their previous unions.

The plointiff further overs lhol since the celebrotion of lhe oforemenlioned

cuslomory morioge, the defendont hos exhibiled ond lreoled the plointiff

wilh exlreme cruelly ond willful emolionol, physicol ond psychologicol

neglect.

The ploinliff porliculorized elemenls of cruelly by the defendonl os follows;

l.

lt.

Iil.

vt.

vil.

fhreois of deoth by brondishing o fireorm.

Exposure lo venereol d,seoses

Extreme untrusfworlhiness ond exfro-moritol offoirs ond cohobitotion

Abdicotion of fomily responsibililies

Adultery resulting in siring o child out of wedlock

Deniol of conjugol ights

Extreme violence ond ill-temper

Further, lhe ploinliff wos forced to obondon lheir molrimoniol hence deserlion.

The entirety of the foregoing, hos thus led to lhe iretrievoble breokdown of the

monioge to lhe end thot il is unlenoble ond connot be solvoged.

Defendonl's cose

ln on onswer to lhe petition lhe defendonl denied the ollegolions of

cohobitolion ond customory morrioge, ond oll ollegotions of cruelty, neglect,

desertion, odultery ond deniol of conjugol righls ond consorlium.

The defendont's position is thot he is ond hos been in o monogomous morrioge

with one Mercy Koimenyi of oll moleriol times, lhus he does not hove ond hos

never hod legol copocity lo enter into o cuslomory morioge or ony other form

of monioge wilh the petilioner.
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The defendont furlher overs thot lhe pelilioner wos in o monogomous

monioge with o Mr. Longot up lo ond including 3d Jonuory,2016 ond lhus

locked legol oi:pocity to cohobil with the respondenl os husbond ond wife

between lsr June, 2014 ond l6rh April, 2016.

The defendonl furlher overs lhol lhe exislence of o volid monioge is o sine quo

non for the filing of divorce proceedings os o person who is not lowfully morried

hos no locus slondi lo inslilule the soid proceedings. Thot os such lhis coud

locks lhe jurisdiclion lo gronl o divorce withoul o volid morrioge.

The defendonl further overs lhol this courl connol presume lhe exislence of o

customory morrioge os the some would be lo unlowfully convert o
monogomous morrioge inlo o polygomous morrioge.

Ploinliff's Evidence

The plointiff colled fourieen (l 4), eoch odopting lheir respeclive wilness

sioiements os evidence on record. For brevity, I will only highlight her cose.

PW I wos the ploinliff. She reiteroled lhe overmenls in her pleodings.

PW4, being PW I's uncle ond her slond-in folher os per Kipsigis cuslom,

norroled the hoppenings of lhe soid doy. He confirmed 1o hoving presided

over the ceremony ond specificolly lhe dowry negoliolions ofler hoving

received lhe defendonl ond his entouroge.

PW4 deponed on howlhe defendonl mode his inlenlions cleor, by hoving their

'doughler's' (PWl) hond in monioge whereby he confirmed to be owore of

PWI's stolus os o divorcee, osserting lhol he himself wos olso o divorcee. Thol

dowry negotiotions were conducled where lhe defendonl poid Ksh100,000/=

equivolent lo o cow which hos colved: 'chemwoi' for Ksh40,000/=, o young

bull; 'kemwoi' for kh20,000/=, o young heifer'konyinyet' ot Ksh30,000/= ond

o sheep at Ksh10,000/=. (for the mother-inlow) which quolifies the defendonl

os on in-low. Thol while smoke wos lhereofler signoled os confirmolion of lhe

successful discussions ond lhe congregonts were served 'mursik'; o lrodilionolly

fermented milk symbolizing lhe union.
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The evidence of PW 4 wos bolslered by the lesiimonies of PW6 who wos the

plointiff's neighbor, logether wilh PW2 ond PW5 who, were the plointiff's
i

biologicol ond molernol uncles respectively. They stoted thol lhey were oll

present during the ceremony ond specificolly lhe dowry negotiotions where

both the plointiff ond lhe defendonl confirmed lheir slotuses os divorcees

whilsl lhe defendonl confirming his inlerest lo wed the plointiff ond thereofler

poying the Ksh I 00,0001= dowry price eguivolenl to lhe domeslic onimols

oforementioned.

ln oddition, PW 14, o villoge elder of the Kopsoo Villoge, PW3 lhe plointiff 's in-

low ond PW I 3, o Kokwel elder, stoled lhot lhey were present during the soid

ceremony, bul were nol involved in lhe dowry negoliotions. However lhey

confirmed lhe porloking of the 'mursik', witnessed the while smoke ond lhe

tokening of lhe plointiff's mother, PW2, wilh o grey Nisson X{roil, Reg. No.

KCG580N coupled with gifls in bulk foods in lhe form of bononos, yoms, millet,

onowroots, sorghum, block-eyed peos ond other dry food sluffs.

Similorly, PW7 lhe plointiff's sisler, deponed how lhe porlies cuslomory

wedding wos chorocterized music, donce ond lhe drinking of 'mursik' ond

culminoted by the defendonl offering o bunch ot'mkoo' (khot) to his now in-

lows os grotitude for lhe gifl of o wife.

Fudher, in oid of lhe some, lhe plointiff furnished phologrophs in confirmotion

of the choin of evenls ond presence of lhe porties lhereto.

As evidence of lhe soid union the plointiff colled on lhe testimonies of PWB,

PW9,PW l0,PW I I ond PW I 2 who were hirings of the ploinliff/defendonl for lhe

construction of lhe porties' properties, who similorly ond summorily sloeld thoi

lhe porties were oflen mel logelher where lhey corried themselves os

husbond ond wife ond would introduce lhemselves os such.
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Defendonf's Evidence

On his porl lhe defendonl colled three (3) witnesses. Likewise lwill only highlight
,

whol lhey sloled

The defendonl, in his orol lestimony referred to the plointiff os o guesl who

overstoyed her welcome. He denied neilher being o porty to ony cuslomory

wedding with the ploinliff nor otiending one ot Kopsobet os olleged.

During his cross exominolion he deponed lo hoving visiled lhe plointiff's

mother once, which evenl wos not o wedding, whereby he neilher mel her

nor gifled her o grey Nisson X-troil, Reg. No. KCG580N. He insleod ovened thot

il wos ploinliff who took lhe soid vehicle, which wos regislered lo lhe

defendont's compony, ond gifted her mother.

ln oddilion, thot lhe defendonl, being on elder of lhe Njuri Ncheke, ovened

thol occording to lhe Meru cullure os poymenl for dowry, one hos lo give o

heifer, o gool, rom ond drum honey ond o blonkel to lhe mother which he

nevei did.

Submlsslon s bv lhe Porlies

The porties furlher orgued their individuol positions by filing writlen submissions

which I hove considered ond I summorize os follows.

The plointiff recopituloted lhe bockdrop of the inslont suit ond submilled thot

lhe issues for delerminotion ore os follows;

o) Whether the plointiff is lowf ully monied to the defendont?

b) Whether the defendant hos proved his olleged lock of copocity to

morry?

c) Whether the proyers sought in the ploint should be gronted?

d) Who should beor lhe cosfs of this suit?

On the lst issue lhe ploinliff orgued in lhe offirmolive wiih reference to lhe
porties' cuslomory morrioge held on 26tt Morch, 2016 lhrough Nondi

Customory Low.
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The plointiff orgues lhol lhe customory rights were duly conducled whereby

the defendonl poid dowry of Ksh100,000/=. Thot the ceremony culminoled
,

with the oltendees porloking in "mursik", signifying lhe exchonge of vows

under Nondi Customory low. Furlher, lhol the defendonl gifted lhe ploinliff 's

molher one, Rhoddo Kiltony o motor vehicle reg. no. KCG B50N where ihe

ceremony wos witnessed by vorious persons representing boih porlies

including o Mr. Rufus Miriii ond his wife, o Mr. Nlongoi Milu ond his wife ond o

Mr. Silos Kilhinji ond his wife representing the defendonl, ond o Mr. Andrew

Chepkwony(ploinliff 's uncle), Rhoddo Kiltony (ploinliff's molher), John Kibii

Arop Longol (ploinliff 's uncle) represenling lhe plointiff. The plointiff supported

lhe oforemenlioned through phologrophic evidence of lhe soid evenl.

The plointiff relied on lhe provisions of Section 43 of the Morrioge Acl lo butkess

lhe poinl thol proof of o morrioge under customory low is by conducling lhe

essenliol rights ond componenls of the soid customory low of one or both

porties. The plointiff 's counsel ciled lhe following oulhorilies;

I. Re Eslote of Kipkoech Arap Moindi (Deceosed) (2020) eKLR poro. 36-42,

ASA v NA &onother (2020) eKLR,

2. Eliud Moino Mwongi vs Morgorel Wonjiru Gochongi (2013) eKLR

ll is orgued'lhot the requisile ond essentiol ingredienls of o customory morrioge

under Nondi Cuslomory Low wos mel.

Further, lhe plointiff submilled thot thot the foilure 1o register lhe monioge does

nol render il void, nol forgelting lhot the cuslomory monioge wos conducled

in 201 6. one yeor before the Monioge (Customory Morioge) Rules, 20 1 7 come

inlo force. On this poinl lhe plointiff relied on the cose ot Binito Niroj Dhononi

vs Nkoj Chondulol Dhononi (2005) eKLRr.

On the 2nd issue, the ploinliff relied on Seclion 35 ond Seclion 80 of lhe

Evidence Act, submilting thol lhe defendonl hod nol solisfied his lock of

copocity lo conlrocl in o morrioge, in lhot the defendonl's copy of morrioge

cerlificole ond cerlified copy lhereof between himself ond one Mercy

Koimenyi wos not genuine by virlue thol lhe originol wos nol produced ond
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neilher wos lhere on occomponying certificole of outhenlicity from lhe officer

in chorge to certify lhe copies. ln support of lhe ossedions the plointiff ciled

Okwony J in the coses of;

l. Mugo Mungoi & 4 olhers vs Offtcial Receiver & Provlsional Uquldotor

(Copital Finonce Limlted ond Pioneer) & 2 others (2019) eKLR ot poro. l3

ond 14,

2. John Elego & I03 ofhers ys Pressmosler Limited (2018) e([R poro.5l. And

3. Midroc Woter Drilling Co. Ltd vs Nalionol Wqler ond Conservolion &

Plpeline Corporclion (2020) eKLR poro. 37-41.

ll wos further submitted thot the defendonl hod presented o forged divorce

pelition of himself ond the soid Mercy Koimenyi to lhe plointiff, her mother ond

relolives, olluding lo his copocily lo gel morried ond os such is bound by the

soid pleodings. She ciled;

l. ,E8C & onolher vs Slephen Mutindo Mule & 3 others (2014) ektR ond

2.. RAilo Odingo & onother vs lndependent Electorol ond Boundories

Commission & 2 others (2017) eKLR.

On the 3ro issue the plointiff pegged her petilion on lhe grounds of cruelty os

porticulorized herein lherelo seeking oid from the cose of K.A.S vs M.M.K

(2016)eKLR ond A.l..M. vs P.M.M (2018)eKLR poro I B where it wos held thot the

morrioge wos founded on folsehood ond should nol stond.

ln his wrilten submissions. the defendont similorly reileroled his occounl of

events herein ond his position in the suit, ond submitled thot the issues for

determinqtion summorily were;

o) Whether the respondenl hod the copocity to morry fhe Petitioner on the

dotels/ pleoded.?

b) Whether o porty to monogomous morioge /lhe respondenf hos the

copocity to controct o Nondi customory monioge wifh o thkd porty?
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c) Whelher lhe respondent controcted o Nondi customory monioge with

the petitioner ond whot wos fhe legol consequence of lhe soid
I

ceremony, if ony?

d) Whether o decree of divorce con issue in lhe obsence of o legolly volid

monioge?

The counsel for lhe defendont orgued lhot lhe respondent hos never hod lhe

copocily to morry the Pelitioner or to cohobit "os husbond ond wife" wilh her,

becouse os pleoded, ond which con be confirmed from the originol ond

certified copies of the ceriificole of morrioge, his monogomous morrioge to

one Mercy Koimenyi wos ond is slill in existence. He relied on lhe provisions of

seclion I I (l) (c) ond seclion 50 (2), 53-59 ond 96 (2) ond 3 of lhe Morrioge

Aci2Ql4.

ll is lhe defendonl's counsel's submission lhot lhe Respondent locked lhe legol

copocily lo enter into ony form of o subsequenl monioge ond lhol neilher

wos the olleged customory regislered os required.

Furlher, lhe defendonl orgues thol lhe English common low doclrine of

presumplion of morrioge no longer opplies to Kenyo, given lhe

oforemenlioned provisions of lhe Monioge Acl.

ln oddilion, the defendonl orgues thol the olleged cuslomory morrioge

ceremony os per the Nondi cusloms wos nol duly effected, being lhot the

'rolef ','which tokes ploce ot lhe groom's home did not lronspire. Thol lhis is o

noloble porl of o Nondi mor oge, os held in Benjomrn Kibiwot Chesuluf vs

Mory Choelongot & onother (2015) eKLR.

Thus, il is orgued, o decree of divorce connol issue in respecl of o non-exislenl

morioge. The defendont relied on the following oulhorilies;

l. High Court of Kenyo (Nyeri) CWN vs DK, Civil Couse No. 17 of 2017

2. High Courl of Kenyo (Momboso) POC vs tB & onolher Civil Suit No. 60 of

20t0.
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ln conclusion lhe defendont osserled lhot lhe fourleen ( l4) plointiff 's witnesses

were eilher her close relolives or hirelings ond os such hod on inlerest in lhe

outcome of lhb pelition, lhus odversely offecting their credibilily.

Delerminotion

I hove considered lhe enlire evidence ond lhe submissions by lhe porlies. I

must commend lhe odvocoles for the effort they put in to buttress lheir

respective clients' posilions.

The issues in dispute for lhe delerminolion by lhis court ore primorily;

l. Whether or not the plointift ond the defendont controcted o Nondi

customory union / monioge.

2. Whether or not the defendont hod the legol copocity lo controct o
monioge with the Plointiff ..

j. Whether the plointiff is entitled to the relief sought or not.

I will now proceed to deol with eoch issue.

l. Whelher the petilioner ond respondent controcled o Nondi cuslomory

union/morrioge?

The plointiff's cose is lhot she wos morried under Nondi Customory Low lo lhe

defendont solemnized on lhe l6rh April, 2016 hoving cohobited since lhe lst

June, 201 4.

Judiciol precedenls ore replele in espousing lhol the onus of proving o
cuslomory monioge resl on the porly cloiming it.

ln the cose of Hortensioh Woniiku Yowe vs The Public lruslee, Clvil Appeol No.

13 ot 1976,lhe court hetd: -

"The onus of proving cuslomoty low morrioge is generolty on the poiy
who cloims il. fhe slondard ol proof is lhe one usuolly for o civil oction

namely "on lhe bolonce ol probobililies. " Eyidence os lo lhe formolities

reouired for o customorv law morriooe musl be oroved lo lhol

standord. Long cohabitolion os o mon and wife gives rise lo o
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presumption of mofiiage in fovour of the porty osseding it. Only cogenl

evidence lo the controty con rebut the prcsumption. lf specific
i

ceremonies ond riluols ore not lullv occomolished lhis does nol

involidole such a morriooe".

Furlher, os to the solisfoction of the ingredienls ond components necessory os

evidence the soid morrioge, in Morv Woniiru Gllholu vs Eslher Woniiru Kiorle (Court

of Aopeol ol Eldorel ln Clvll ADoeol No.20 of 2009) lhe courl sloled:

"lt is imoortonf lo observe thot customory low monioqes hove some

tmDotlon c,tin te dienls withoul which hev connot oossib/v ouolifu ost

such. Ihe ingredients ore essenliols in the moking of o custemary low

monioge. A cuslomory low monioqe is o covenonl of morrioqe seoled

bv lhe necessdrv cuslomorv ln dienls ond for lhe Kikuvu these

inoredienls are well known ond documenled. lf the coutls were to foll to

loke fhis into accounL thev would be oivino recoonition to the 'come we

sloy' moniooes which ore neither customary nor stotulory" IEmphosis

minel

The ploinliff urged this court to be guided by the Courl of Appeol's decision in

Ellud Molno MwonatIvMo roorel Wonliru Gochonoi I20l3l eKLR. where Nombuye,

Koronjo ond M'inoti Ji. A look note of lhe evolutionory noture of customory low ond

stoled;

"Cuslomorv law is cedoinlv not stolic- Like oll olher humon inventions. il

is dvnomic ond keeos evolvina from oenerolion Io oenerolion.

lomo o ie not therelore be ex ecled lo be c

in 2013 in exoctlv the some wov that lhev were conducted in. sdY. 1930.

Io insisf on rioid cuslomoru ceremonies of oll limes is fhe suresl wov of

renderinq customorv low obsolefe. For exompre, essenlio, sleps like

poyment of dowry moy be soltsfied by poyment of the monetory

equivolent of such ilems os gools ond cows insleod of delivery lo the

prospeclive in-lows every item in kind, such os beer, honey, live gools

ond cows. Ihe boflom line opoeors lo be fhol lhe essenliol sleps ond
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ceremonies ,nus, be Dedomed. irrespective of lhe lorm in which thev

ore oertormed." [Emphosis minel
J

On his porl, th6 defendonl implored lhis court 1o seek reference lo the cose

of Benlomin wol Chesulul v Mctt Chelonool & onother I20151 eKLR inbi

estoblishing lhe conduct ond componenls of the Nondi Customory morrioge,

Munyoo Silo J. opined ihus;

"lf is sod ihot neither poily deemed fit to call on expei wilness on fhe

conduct of morrioge ceremonies ond of the cusfoms of lhe Kipsigistribe.

I hove been forced lo seek recourse to Cohon Reslolemenl of Afican
Volu ,Th fM e and Dlvorcow we Moxwe

l968) . Chat} ler I lo iex a,o the Nthef t ondi ond Kirts,d is troditions. At

DOOeS , I 5 ond I l6 lhereof - the lext exoloins lhof firsl when o bov selecls

hls brideh informs his D orenls. The oorenls of ihe bov lhen visit the qlrl's

fomilv lo oscerloin lheir ossenf ond dowrv neal otiations Koitol loke
lo e. lf lhe s the o reemenl ed

bvo cefem atwhichthe honds buller Io her folher. o d her falherairl

onoinls lhe t, orents of the bov. A dov is lhen fire,d for the olrl's familv to

visil lhe fiov's frrmitv lo view lhe cottle Io be rt oid os dowrv- Afler

insoeclion of the collle. o dov is fixed for lhe 'rolel' ceremonv. fhe mosl

imoorlont of ceremonies. which lokes oloce ol lhe bov's home. ln the

ceremon ,heh deand oroom- iie os eciol ssD dro 'seoutiet'. oround

eoch othels wrisl." IEmphosis mlneJ

The Courl of Appeol in Gituonio vs Giluonio (1983) KLR 575 ond in Kimoni vs

Gikonoo [1965] EA 735 held lhol the exislence of o cuslomory morrioge is o
motler of focl, to be proved through evidence

Section 107 of lhe Evldence Act provides thot: -

"(l) whoever desires ony coutt to give judgmen, os ,o ony legol righl or

liability dependenl on lhe exisfence of focts which he osseds musl prove

fhose focls exisL "
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To prove customory morrioge the plointiff relied on the wilnesses who lestified

on the occount of evenls thol lronspired pre-, on, ond post- the soid
j

ceremoniol do/y of l6rn April,2016.

The defendont in his submissions further decried thot the plointiff's wilness

testimonies were not credible by virlue lhol they were eilher her close relolives

or hirelings ond os such hod on interesl in the outcome of the petition. Further.

lhot not oll cuslomory riles ond ceremonies were conducted specificolly; thol

lhe 'rotet' which requires lhe groom's fomily to ceremoniolly host the bride's

fomily did not toke ploce.

ln my view, os o motler of public noloriely ond socielol norm, il is opporenf

ond noturol lhol porlies inlending lo solemnize lheir union in molrimony, would

invile witnesses such os fomily, friends, neighbors or confidonls 1o the porlies

lo lhe union. 11 is very unlikely lhol onlogonisls to lhe union in lhe form of

strongers ond foes would be occorded o seol in ony such ceremony. To this

end, I om of lhe view, lhot in the instont circumslonces, lhe ploinliff would not

be foulled over her wilness line-up.

Furlher, I seek guidonce from Eliud Moino Mwonoi v Moroarel Woniiru

Gachonai (suprol to lhe end lhot the dynomics of cuslomory proclices keep

evolving from generotion to generolion, ond thol they ore neilher rigid nor

slolic.

ln my view, PW4, PWl3 ond PWl4 in lheir copocities os elders of lhe Kokwel

ore well versed wilh rites ond proclices thol solisfoctorily uphold o Nondi

Cuslomory monioge. lt wos their leslimony thol some of lhe proclices ore

dislincl from fomily to fomily, however the cuslomory union wos sotisfoclory os

per their cusloms.

Section 43 of lhe Morrioge Acl, No.4 of 2O14 provides lhol;

(l) o marrioge under thls Porl sholl be celebroled in occorddnce with

lhe cusloms of the communities of one ot bolh of lhe porlies lo lhe

inlended morriage.
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(2) Where the povment ol dowrv is reouircd lo orove o moniooe under

cuslomorv law. the oovmenl of token omounl of dowrv sholl be

cre lo Ye o custo mo

ln eloboroting lhe obove slolulory provision, in Hellen Omwovo v Dovid Oumo

Gor l2O17l eK[R H.A Omondi J. opined thol;

The obove orovision is clear thol both or onv cuslomorv morriooe

feo uiremenl af a.ll eh r culture is rroolicoble- ll funhet vides lhol token

crmounl of dowrv sholl suffice lo orove cusl orY mofitooe.

ln view of lhe foregoing, loking into occounl lhe evidence on record, it is

monifesl ond cleor lhot indeed there wos o cuslomory ceremony between

lhe ploinliff ond the defendont on lhe l6rh April, 2016.

Curiously, lhe defendonl denied his very presence in lhe ceremony, despite

omple evidence of o mon beoring his distinclive feolures in lhe photogrophs

loken lhereol. lwould nol even for o momenl, think lhol lhese pholos were

engirieered by the plointiff. 11 is very certoin thol some form of occosion look

ploce. Whelher lhe some meels the threshold of being inlerpreted to be o

monioge ceremony is o differenl issue oltogelher.

ll is to be noled lhot no "independent" experl wos colled to subslontiote the

detoils ond ony inlricocies of such o morrioge. ll wos lhus left upon the court

lo rely on lhe evidence of those who ollended the ceremony.

Hoving sloled this, I wos nol lold if lhof ceremony ilself. wilh no eorlier one, or

subsequenl one wos enough lo solisfy the lhreshold of o morrioge under Nondi

customory low.

ln my opinion lhe ceremony did loke ploce, bui in the obsence of furlher

evidence, ldo not think thol il is enough to leod lo o conclusion of morrioge.

While the ploinliff (pordon me if I seem lo profile o certoin genderl, os is

common in oll relotionships, would hove interpreled lhis occosion os lhe

beginning of o deoih lill do us port union, the defendont seems 1o hove hod o
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very different view. ln foct, he even denied his own presence, o foct ihol hos

been oroven bv severol witnesses.
!

ll is cleor from lhe pleodings lhol lhe ploinliff is nol seeking o declorolion of o

presumplion of monioge under the common low. lf lhol wos the cose, lhen

the defendonl is conect in citing Seclions 50(2), Sections 53 lo 59 ond Section

96 (2) ond (3) of lhe Monioge Acl.

li seems like this common low doctrine wos shunned by the lowmokers when

enocling lhe Act. li would lhus be improper lo opply lhol doclrine io ony

relolionship nol recognized by the Acl.

lf I get the ploinliff coneclly, her position is thol lhe ceremony lhol look ploce

wos tonlomounl 1o on ocknowledgement lhol the lwo (2) porties were now

husbond ond wife.

ln my view, o customory low morrioge is not o one occosion momenl. There is

usuolly o process thol leods lo lhol morrioge.

As I sloted eorlier, oporl from thot hoppy moment in 20i6 (or unhoppy if you

ore lhe defendonl) there is nolhing lo show lhol ony olher ceremony look

ploce. The defendont stoles thol the obsence of lhe subsequenl event known

os 'rofel' lefl the olleged cuslomory low union incomplete.

Hoving looked ol the evidence, I find there is insufficient evidence lo enoble

me hold thol the ceremony in question did omounl lo o morrioge enforceoble

in low. There wos no consensus even from the ploinliff's own wilnesses os whot

lhe occosion reolly meonl.

ln olher forms of monioge, like lhe mosl common one being o 'religious

monioge', the inlention of lhe porlies therein is monifesled in lhe ceremony

ilself, which culminotes in lhe signing of o monioge cerlificote. There con be

no queslions os lo whol thot oct symbolizes.

When it comes lo o customory monioge, il would nol be righl lo luxtopose il

ogoinst lhol other siotulory monioge. lf porlies choose lhe course of o
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cuslomory low monioge, then they oughl lo complele lhe some or ol leosl

cover lhe mosl cruciol porls.
{,

ln this cose, lhere is o disconnecl os lo whol lhe porties envisoged thot one

occosion meonl. ln such circumslonces, then it would be risky to hold lhot o
monioge did toke ploce.

Things ore further complicoied by lhe requirements of the Monioge Act, which

now olso recognizes cuslomory low morrioges bul require il io be regislered.

There is no overment by ony of lhe porlies thol lhe union wos subsequenlly

regislered.

ln conclusion, I om nol cerloin lhol the ceremony, even coupled by the porlies

living onongemenls, could omounl lo on enforceoble morrioge.

2. Whelher fhe respondent hod the legol copocity to contract o marrioge

wlth lhe Pelilioner?

The defendont sioled thol he is ond hos been in o monogomous morrioge wiih

one Mercy Koimenyi ol oll moleriol times, lhus he does nol hove ond hos never

hod legol copocily lo enler into o cuslomory monioge or ony olher form of
morrioge with lhe pelilioner. This he evidenced by producing lhe the Monioge

Cerlificole, Church Monioge Records from lhe Colholic Church Tigonio porish,

ond video evidence of the soid union in courl.

ln support of lhe defendonl, lhe colholic priest who presided over lhe

Christion/monogomous monioge Koimenyi on Bth of Aprit, 2000lestitied lhol lhe
morrioge hos never been dissolved.

Furlher, DW2, leslified ihot he wos lhe besl mon ond wilness in the soid

monogomous union ond confirmed lhe detoils of the groom ond bride os

indicoted ond evidenced by ihe morrioge cerliflcote under the Africon

Chrislion Morioge ond Divorce Acl (Cop I 5l ) .

The plointiff in her orguments did not deny thol indeed lhe defendonl wos

currenlly in o morrioge. Her primory overment wos lhol lhe defendont lhrough
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froud ond forgery convinced her lhot he hod long filed o divorce petilion ond

lhe some wos on course for delerminotion. Thol she conlrocled lhe cuslomory
iI

monioge on lhe presumplion lhol lhe defendont wos o divorcee. Her

overmenls were seconded by PW2. PW4, PWs ond PW6 to the end lhol the

defendonl confirmed to lhem during lhe ceremony lhol he wos o divorcee,

ond hod lhe copocity to conlroct onother morrioge.

Seclion 37 of lhe Monioge Acl CAP 150 (Repeoled) sloles thus;

Morrioges under notive low or custom

Any person who is manied under this Act, or whose morrioge is declored

by lhis Act to be volid, sholl be incoooble duin ihe continudnce ofsuch

marriooe of controctino o volid marriooe under onv notive low or

cusfom. bul, sove os oforesoid, nothing in this Acl contoined sholl oftect

the volidity of ony morrioge contracted under or in occordonce with ony

notive low or custom, or in ony monner opply to morrioges so

controcted.

Furlher, Section I I (l ) (c) of the Monioge Act, 2014 depicls void unions under

low 1o include;

Void manioges

(l) A union is nol o morrioge ff at the time of the moking ol the union-

(c) either porty is rncompelenl lo morry by reoson of o subsisling
marrioge;

lnre ESIATE OF LIHASI BIDALI {DECEASED) 120191 eKLR, the courl stoled os

follows:

"Under the manioqe slolules o mon who hod conhocted o plelious

stalutorv monooomous morriooe. such os a Christian monioqe, hos no

oc to conlroct onothet monio under on s d o

durino the oendencv of the prevlous slotutorv monooornous morriaqe. lf

he does controcl onv other moniooe despile oendencv of the statutorv
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monoor,mous moniooe. lhot other moniooe would not be volid or

co nized in low so I s lhe man is olive

i
I hove weightiO tfre stolulory provisions obove ond the obove precedenl

ogoinst ihe focls of lhe instonl cose. The societol reolities os ocknowledged by

lhe obove precedenl, os o molter of foct, is lhol time ond ogoin o pody moy

controcl ony olher morioge despile pendency of o slolutory monogomous

morrioge. however lhe legol implicolion would be lhol the some would nol be

volid or recognized in low .

Seclion 59 of lhe Morrioge Acl 2014 is stoles thol o monioge moy be

evidentiolly proven by inler olio;

(o) o certificote ol monioge issued under lhis Acl or ony olher wrillen low;

(b) o certified copy of o certificote of morrioge issued under this Acl or ony
olher wrillen low;

(c) on entry in o register of morrioges maintoined under this Act or any other

wrilte.n low

From, the documentory evidence before me in lhe form of o copy of

certificote of monioge between the defendont ond one Mercy Koimenyi,

copy of the letter of from the Tigonio Colholic Porish to the Regislror of

Monioges doted 27th December, 2018, copies of monioge certificotion form

ond record f orms from the tigonio Cotholic Porish coupled wilh lhe teslimonies

of DW I, DW2 ond DW3 it is without o doubl lhol the respondenl wos in o

subsisting morrioge ol 'lhe time of controciing the cuslomory union wilh lhe

plointiff.

Further, lhere is no evidence on record thol the soid Christion morioge wos

dissolved. The copy of the impugned Divorce Petition HCDC 128 of 2005

Fronklin Milhiko vs Mercy Koimenyi corries no probolive volue hoving been

clorified ond settled by the copy of the leller from the Deputy Registror, High

Courl Fomily Division doted lOth Jonuory, 2019 on record. thol the soid divorce

petition wos non-exislenl os ciled, being lhol lhe some hod tololly different

porties from lhe inslonl.
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As o focluol reolily il is evidently cleoros held hereinobove lhol the porlies did

controct o cuslomory union under the Nondi/Kipsigis cuslomory low. The
i

subsequenl qu/eslion would lherefore be on whelher the some hos cryslollized

lo lhe extenl of o monioge os per lhe Afuicon Chistion Morrtoge ond Dlvorce

Act (Repeoled)lMonioge Act CAp IS0 (RepeoledJ/ Morrioge Act,2014?

I believe nol. By virtue of the stotutory provisions cited herein Secllon 37 of the

Monloge Act CAP 150 (Repeoled) ond Section I I (l) (c) of lhe Monioge Acl.

2014, lhe defendonl is precluded from conlrocting ony other monioge in lhe

subsislence of his Christion/monogomous morrioge to the soid Mercy Koimenyi

ond if he does, os he did, the some is nol volid or recognized in low.

The requisite mondotory prerogolive for lhe volidity of o morrioge under

stotulory low is thot inter olia porlies must hove the legol right or copocily io

morry. lt is cleor lhot the defendont herein locked lhol copocity lo union in

monioge of wholever nolure 1o the plointiff by virlue of he being in o subsisling

mon ogom ous /C hris tio n morrioge.

Similorly, I needlessly odd, thol no presumplion of monioge could os well be

lenoble by virlue of lhe defendonl hoving been in o subsisling

mo n ogo m ous/Ch ris t io n morrioge.

This position wos viewed by Mory Woniiku Gilholu v Esther Woniiru Kiorie [20101

eKLR. Bosire JA., summorized lhe posilion lhus

Ihe exisfence or othentvise of o moaiage is o queslion of foct. Likewise,

whether o marrioge con be presumed is o queslion of focl. lt is nol

deoendenl on onv s t/s lem of low e.x ceot wherebv rcason of o writlen low

if is exc luded. For inslonce o motiaqe connol be oresumed in fovour of

in o relolions which one of lhemI d nder slolule

lEmphosis mine)

Thus, it is my view thot lhe cuslomory union olluded 1o by the ploiniiff does nol

stond os o morrioge under the low ond thus is emphoticolly void.
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c) Whether lhe proyers sought in the ploint should be gronted?

Hoving seltled lhol lhe cuslomory union belween the porties in dispule herein
I

is not o monioge ond ndither con il be presumed os such under the lows of

Kenyo. lhe consequence is thot, lhe proyers sought, specificolly for ihe

declorotion of lhe exislence of o monioge ond lhe dissolulion of the some

between lhe porlies herein must foil.

Specificolly, o decree of divorce connol issue in respect of on involid morrioge

by low. Any ollempl to issue the some would be essenliolly upholding on

involidity. Simply pul, lhe courl connol oid on illegolity.

As I conclude, lmusl express my sympothy for lhe plointiff. From the evidence,

she oppeored to think thol she hod found o porlner for o 'til deolh do os porl'

union. She even hostened her divorce from her previous morioge, in

preporolion for lhe nexl one.

As it lurned oul, il would oll be in voin os lhe defendonl hod nol loken ony slep

lo diisolve his own subsisting morrioge. Whelher lhis wos inodverlence or

shrewdness on lhe port of lhe defendonl, il is o lole for onolher doy. Digressing

lo thot lopic would require onother full judgemen'l of ils own. Therefore, for

now, lwill nol slole onylhing more.

From lhe entirely of the foregoing, I find thol lhe omended ploint doled l7'h

June, 2019 is wonling ol meril, ond lhe some is occordingly dismissed.

On cosls I order thol eoch porly meels his/her ?fl costs.

Doled ond Delivered ln Open Court lhis ..Tf ..' oorof SEPTEMBER, 2022.
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Barons Eslate Limited v Atticon Limited & 5 others [20191eKLR

RFPUBT IC OT' KFNYA

IN THE HIGH CoIIRT OF KFNYA AT NAIROBI

COMMERCIAI. ANN TAX NIVISION

CIVII SUIT NO. EI38 OF 2OI8

BARONS ESTATE LIMITED.. PLAINTIFF

VERSUS

ATTICON LIMITED ISI DEFENDANT

FRANKI,IN MITHIKA LINTURI 2]D DEFENT,ANT

EMILY NKTROTE BUANTAI .3*D DEFENDANT

LITANY INVESTMENTS LIMITED -4TTTDEFENDANT

RECISTRAR OF COMPANIES. ............5'tt DEFENDANT

FAMILY BANK LIMTTED .6'TTTDEFENDANT

RUI ING

l. This ruling is in resprcct to thc application dated 136 Novcmber 2018 which application is exprcssed to havc becn brought under

Order 40 Rules I and Order 5l Rulc I ofthe Civil Proccdurc Rulcs. The applicant seeks for thc following orders:

l. Spcnt

2. That pcnding th. hearing and deten nation of lhe suit harcin, a temporary injunction bc issuad to reslrain lhe
respondenls/d$cndanls, or b!, their scflo/r',ls, or ogents or olhcrflise howsoerer lron sclling, lrunslc ing, ot in on! monncr

furlh.r reconstraction ot ollowing the rcconstruction of .,lflicofi Compan! Limiled,lhe I't respondcnt hcrcin.

3. Thal p.nding lhe h.tring ahd dclenrindtion of fic opt licolion and sait h.rein, a lemporory injunction be issucd lo tesrruin
lhe rcspondenMd.lendcnts, or by lheir scrrlonts, or aEcnts lrom in ony woy deoling in the l" dekndont compan! lo ,regotitel!
allbct the plaintwappllcant's arrd ih allilioles interest ond ossets hcrcin.

1. Thal pending lhe hcoring and d.terninotion of the applicotion ond suit hcrein, the 6'h respondent/dcfendont herein be

reslruined $'hcthcr by its sen'ants, ogenl$ or odvocate or othcr*ise hox'soct'et lrom removing, transfcring, disposing
lronslctrtng, or in qny manner holding ond interfeing with ony olthe plaintilf/appliconl or its alrtliate's assels ond held in al
land ony bonks oltcrating in Kcrryo-

5. Thot the dt delcndant/respondent hercin i,rrmediatcly rclco$. the plainlflopt licanl and its afliliales ltom liobili|'undu since
lopsed or illegally obtoitted corporate guoruntees and irrnrediateb' retum lo thc plaintilf/appliconts and ils aJJiliole's or rclease
lo its adtocales on rccord or to thc cuslody of this Honouruble coart oll thc lille docamenls lo lhe assels illegally bcing hcld by
thc banl os securi|, on occou ofhe ft delendant/re$pondent herein.

6. Thal pending th. hcarirtg and deterrrrinqtion of the suit hereht, ,he dt rcspondent herein h'hclhcr b), ilseu, its servanls or
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ogenls bc r.slruin.d lrou ma*ing or allowing on! payments o ofhe ta d.lendont/rcspond.n, accounts hcrcirl

7. Thal pending the h.qring and deteminotion of the s,tit h.rcin os$cts cuftentl! belonging to thc lt dclendonlhcsPondedt be

secared anlil seltlenrenl lo the plaintifiis rcachcd.

8. Thot qn! olhet rcliefthal the coa deems fit in lhe intere$l ofjuslice.

9. That lhe costs ofrhis applicatioh and ofrhe suit be borne by lhe dqendanls/respondenrs.

2. The application is supponed by the affidavit of the applicants direclor, onc COLLINS KIPCHUMBA N'GETICH' and is
premised on (he grounds that sonretimes in mid August 2015, thc applicant's dircctors was approached by an emissary to aid in the

l"r respoiident's liquidity and that thc applicanl agreed to bc a guarantor (o lhc l'r respondenl who was seeking and 12 monlh

overdraft facility and charged its properties to wil, title Nos. Nairobi/Block 93/1564 and 1565 to the 6'h respondcnt herein for that

purpose, for valuable considcration for a 507o stake by acquisi(ion of I 1,000 sharcs in the l" defendant. A copy ofthe 2 title dceds,

legal chargc and corprorate guarantee wcre attached to thc said supponing aflidavit and marked as anncxures "CKNl",'CKN2"
and'CKN3' respectively.

3. The plaintifTs depqenr avers that in rctum ro thc guaraotee agreement and as a sign ofgood faith, thc l" respondcnt agrecd to

ccde 5O7o of ils shareholding to the applicant and to allow the applicant an cqual share in thc management o[ the l'r respondent's

previously owned by the 2"d dgfcndant and that the then directors of lhe l'r rcspondent rcsigned and transferrcd their shares in the

company to the 4'i defendant, solcly owncd by the 2d defcndant, in order to pave way for lhe applicant.

4. He funher avers that in breach of the agrecment, thc 4'h defendant refused and hold lhe first Board of Directors mceting so as to

rarify the applicants appointments and rhat the 2'd defendant has single handedly opcrated thc activities ofthe l'' defcndant thereby

leaving out the plaintiff and resulting in the resignation of the newly appointed directors. He states that on or aboul 29'h October

2018 the 3rd defendanr was allotted shares without no(ification ofa fully constituted board ofdircctors as required by the law. Hc

contends lhat the change in directorship of thc l" defendant and removal of the plaintirl was obtained fraudulently and

unprocedurally. He alrc states that the mattcr was rcported (o the 50 respondcnt to have the plaintills name rcinstated as a

shareholdcr in the I " rcspondcnt but that the 5d respondent did nol acl on their rcpon.

5. He furthcr states thrt a further inquiry into the l" respondents affairs has revcaled that thc 2nd rcspondent in coll8boration with the

3d,46 and the respondents have cotluded to ulilize the securities availed by thc applicant to secure an unauthorized credi( facility
which currently stands at kshs 335,000,000 by way of overdrafts, bank guarantec, cnhanced tradc facility aod lempomry excess

funding without any input from thc plaintilTon thc strength ofunscrupulous board resolutions, fraudulcnt execution and registration

of charges on the applicants propenics. He attached a copy ofthe alleged unauthorized minutes as annexure "CKN ll" to thc

supporting amdavit.

6. He svers that tho fraud was consequcntly reponed to the Department ofCriminal lnvestigation as shown in snnexure "CKNl3".
He states thai as a result ofthe respondents actions complained about, the applicant now stands to lose the security currently valued

at over kshs 465,000,000 on account of willful neglect ofduty or lack of care by the 6th respondent's fraudulent dealing and

conspiracy to defrsud the applican( of its share in the l'' defendant company.

7. He slso statcs that the applicant is at a real risk if losing thc charged assets and shares in the l" respondent should thc same be

removed, lost misappropriated or otherwise dissipated thereby neccssitating thc granting ofthc orders sought in the application.

8. At hcaring ofthe application, Mr. Mokua, Ieamcd counsel for Ihe applicanl submittcd that thc application satisfies the conditions

set for the granting oforders ofinjunction and that thc application was lherefore extremely meritorious.

9. h was submitted thar the applicanr had establisbed a prima facie case as it had annexed its title deed to show that it was the owner

ofthe charged property and fu(her, that there was a legal charge ofkshs 50,000,000 ofthe said property.

10. On irreparable loss, counsel submi(ted that the applicant stands to suffcr loss ifthe l't rcspondent continues to obtain loans over

the charged property frorn the 6'h respondent without thc applicant's consent. lt was the applicant's case that the balance of
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convcniencc tilts in favour ofgranting thc ordcrs sought so as to prcscrvc thc substratum ofthe case

l'Jd-sndldfid.4t rcspondcnts responsc

Il. Thc l''- 4d respondcnts opposed the application through the rcplying affidavi( ofthe 2nd respondcnt swom on l5'r' January 201 9

whcrein hc avers that the applicalion does not mccl the threshold set for tlrc grant oftemporary reliefs for the rcasons lhat:

o) The plaintiJfhos ttot disclosed a primalacie case(x'ith probobility ofsuccess) lor lhc folloting reosons:

i. Thc I't delcndqnl has tewr defaulled in ils repaymcnt obligolions undet tlre ovcrdrall Iocililies dvdilcd b! the defendant.

ii. Thc ptoinrilf is neithu a dheclot ,rot a sharcholder ofthe I't dclendont artd lhereltrrc, locks lhe locus to qaeslior$ anl of fie
l" delendant's intc.nol dedtings.

iii Thc plairrtilJ has foiled to adduce on1, or aty credible et'idence to shox, lhe olleged eq,tiy stohe it obtoined in the l'l
delendont.

iv, The securities h.ld b)'the 6th defendo,rt arc nol al on! risk of nisappropriation ofdissipotion This lacl has bccl cortfinted
in porogroph 27 ofthe 6'r deJendont's reptfing affidavit

v. The ploirrlilJhos b! posscd the terrrtirration optiofis availoble lo il undet thc Deed ofGuorunlee.

b) The plointill has not shottl that it tould sullu irreporoble damagc should lhe Honofiqblc coarl dcclirre to grqnl lhe

applicotion. Put dillercntt),, th. plointilfhds not esroblished cithcr that domoged woull nol be an odequote re,nedy ond thol the

l"' delerdant would be irrcapoble ofpaling domogcs, Apart frott cerloin declorolory odettlhe plointilfnrainl! seeks lo hove its
qllcgcd shares in lhe I't delenddrr, reinslotcd or reintbt*ed on ,e rs ond conditions sel lotlh b! lhe plaintill The plaintilfs
ollegcd claim of shores in lhc l" delendont con bc osccrldined b! an orithmeticol colculotion, arrd a rcirnbademenl made if
protEd ol lriol.

c) The boloncc olcontenicncc does not /ot'out o grunt ofthe opplication lot lhelollowing reasons:

i, The plointilf is neithct o direclot not o shdrchold.r of thc I delendont,

ii. The I" dekndant hos ,rol delautr.d in ils repoymenl obligolions under lhe oeerdrolt focilities awiled to it b! lhe dt dclcndont.

iii The ptuceedings disclose no reasonoble cause ofaction against the 1", /r, 3d ond th defendanls.

iv. A gran, ofrhc rclicls sought in th. oplrlication tq'ill subslantiolly homper the operulions oflh. t't delendanl, to the detriment
ofall pt ies. Inloct,cwn thc ploinilfs a eged stoke in the l't dekndont $oald bc diminishcd by q grunl ofrhe reliels soughl in
the opplicaliorr.

r,. As discassed in lhe cnsuing porographs ofthis oflidovit, gronting the opplicolion will loll into o penc.se $cheme orcheslraled
by the plointilf and thc cmissory olludcd lo ot pdrdgraph 2 of the stppoaing ollidovit of Collins Nipchuatba Ngetich one Ms
Marionne Kitoay (hcrclnqfteL 'Ms. Kilany') lo dep w me of my rights and intcrests in my lob'fu ! acqahed properlics.

12. The 2d respondent also narrates a detailed background ofthc disputc sctting out the circumslances under which he acquircd thc

l'' dcfendant company and incorporated the 46 defcndaot as a vehicle for conducting various businesses.

13. The 2"d defendanr avers rhar sometime in 2015, the l" defcndant applied for an overdrafl facility from the 6'h dcfendant so to

enable it havc access lo a steady cash flow and that one ofthc 6'h defcndant's requirements was that the overdrall facility bc secured

by a third pany guaranlor whcreupon he approachcd a closc fricnd one M/S Kitany who agrecd to give some securitics through the
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plaintiff, a company she owns and controls through close relatives and proxies

14. He concedes that by a Decd of Guanntce 8nd Indcmnity dared 186 August 2015, (hereinafter'lhe Guarantce") the plaintill
guaranteed to thc 6'h defendant that the I' dcfendant's repaymcnt obligations under the overdrafl facilities would be met and that by
way of legal chargc dated 24'h August 2015, thc plaintiff charged the suit propertics to the 6th dcfendant as security for the
repayment ofthc ovcrdraft facilities to bc availed to the l'' dcfcndant.

15. He adds that th€ principle sum secured by the charge was kshs 262,500,000 and refers to the cxhibits SKl, SK4 and SKs
attached to the 66 rcspondents replying affidavit. Hc funher avcrs thal Clause 14 of thc Guarantee and charge permitted thc 6'h

defendant to make funher advances and enlarge credit to the l{ defendant.

16. He denies (hat the l" dcfendant agrecd to allot rhe plairtiffany shareholding in thc l" defendant in exchange for the sccurities
and guarantee of the overdraft facility and fuither denied that there is no intention to sell or dispose of thc l'' defendant.

17. At the hearing of thc application Mr. Karanja, lcamcd counscl for thc I'' to 4'h defendants submitted lhat the plainti,Is case

does not mect thc threshold of thc conditions sct for the grant of orders of interim injunction. Counsel rclied on the decisions in the
cascs ofMrro -Vs- Apcricrn Brnk of Kenyr I td rnd 2 Others 120031 c Kl.R rnd Ngur[men Ltd - Vs- J.n Rcnde Nlclscn &
2 Others l20l4l a KLR.

6trcrnnds[IrlEsr

I 8. Thc 6d rcspondcnl opposed the application lhrough thc replying aflidavit swom by its Senior Corporate Rclationship Manager
one Sarah Kabucbo who avcrs that praycrs 4 and 5 of (he instant notice of motion are incapable of being granted as they are

ambigious and do not disclosc thc particulars ofthc spccilic assets, shares and titles held by the 6'h defendant. She further ststes that
thc dcfendant docs not have custody, care or possession ofall the plaintifT's assets including land and title documents.

19. She conllrms that in the year 20 | 5, thc 6'h defendant advanced a loan facility in the sum of Kshs 262,500/- to the l'' defendanl
which facility was sccured by a lcgal chargc over the plaintiffs suit propenies and that the plaintiffs directors duly cxecuted the
Guarantee as security for thc advances to the l" defendant. She further avers that as exhibited through annexures'SK4' and

"SK5'. It is the 6'h rsspondent's position that the legal charges registered in ils favour on the plaintiffs propenies constitule valid
and lcgally binding contracts which the parties have a duty to fully perform before the same arc discharged.

20. At the hearing ofthe application Mr. Wena, leamed counsel for the 66 respondent, submitted that thc application does not mcet
the test for the granting of orders ofmandatory injunc(ion as what is before the court arc validly executcd charges and that under the
lndoor Msnagement Rule, the 6rh respondent was not rcquired to read all the public documents relating to thg l" defendant before
tr8nsactingwithit.Forthisargumentcounselre|icdonthedecisioninthecaseof@
Mbek. Kegode & Anothcr l20I I I cl(LR whcre it was held;

" Il is oar viete lhal an Adrocate necd not go bqtond lhc scarch corricd out at lh. Rcgistrot of Corrrpdnics ,o asc.rtain i'helhcr
lhc dircction gifing hin or h.r inst.ucTions had thc aulhority to do so, unlcss hc had, or ought lo havc had knowl.dg. lo thc
contrary ofan! nischlefoflroud on the part of such dir.croh"

21. It was submitted that the orders sought against the 6rh respondents are couched in very gencral terms and that the particulars of
fraud lrc not spelt oul. Counsel argued that thcre no proofofany intention to sell the charged prop€rty and that thc application was
therefore based on merD speculation.

fletertnlnition

22. I have considered the pleadings filed herein, the submissions m8de by the parties resp€ctivc counsel together with the authori(ies
that they cited.

23. The application bosically seeks orders of injunction to restrain lhe respondents from rcconstructing the l" defendant company,
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dcaling with the l" dcfendant company to negatively affect thc plaintiffs intercsts and interfering with the plaintiffs assets. Thc

plaintiffalso sceks orden that rhc 6d respondent immediately releases the plaintilfand its affiliates from Iiability undcr any illegally

obtained corporate liability and lirlcs and to restrain rhe 66 respondent from allowing any paymcnts out ofthe l'' respondents

accounts and further, that the l'' respondents assets be secured until settlement to thc plaintiffis securcd.

lnterlocutorv inlunction

24. The conditions under which a coun can issuc orders of intcrim injunction were statsd in the off cited case of Gidh-yI:
Crssmrn Bro$n & Company Ltd ug73l FA 353 as follows:

o) The applicoul t ast e$toblish q printulocie case wilh a probabiliq ofsuccess at the ttiol.

b) Thot interlocutory injuriclion nill ,rot ,rormolb, bc grarrted anless the applicorrl i'onld salIer ircporablc injury thich would

tol odequatcl! bc compensaled in donrages.

c) Thol if lhc coutl is in doahl, it will decide on a balatce ofconvenicnce

25. In thc case of Kcnvr Commcrcill Financc Comprny L(d -Vs- Afrrh, Educetlon Socicty 12001I IEA 86 it was hcld that all

thc thrce condilions/stages for granting ordcrs of injunction must bc applied as sepamtc distinct and logical hurdles which the

applicant must surrnount scquentially. In this regard, establishing a prima facie alonc is not a sufllcicnt basis to grant an

interlocutory injunction as lhc coun musr also be satisfied that thc loss to bc suffcred beforc the applicant if the order is nol granted

will ineparable. Inepanblc loss has been defined as loss that cannot bc conrpensated for in damagcs. ln other words, where

damagcs is adequate remedy that lhe rcspondent can pay, interlocutory injunction will not be granted cven if a prima facie case has

bcen established.

26. Lastly, whcre (he coun is in doubr as ro rhe adequacy or ellicacy of thc danrages available to cither pany, the application is

dctermined on a balancc ofconvcniencc.

27. ln thc ins(ant case, it is not disputed lhat thc applicanl signed a Deed ofGuarantee in which it agreed to be a guarantor for thc l''
rcspondent (o enable the I" respondcnt oblain an ovcrdraft facility from the 6'h rcspondent. Il was also Do( disputed that thc

applicant offered its suit propcrties as security for the said facility.

28- The applicant's claim was that tlrc l ' dcfendant/respondenl cxtended and abused the available opcn line ofcredit facility by

unlawfully continuing lo secure more loan facilities from the 6'h respondenl which facility/outslanding debt now stands at kshs

530,000,000 from the initial agreed kshs 50,000,000 and which linancing cannot be accounted for to the plaintiffs detriment.

29. The plaintifl funher claims thal the l" rcspondent had offercd it a 50% shareholding in the l" respondents company and an

equal sharc in thc management of the affairs ofthe l" defendaDt in exchange, as a consideration for the guarantcc which offer

materialized but that 2d respondenl has been single handcdly operating the activitics of the l" respondent compaDy. It is the

plaintiffs casc that the l't respondent, in collusion with the 2nd,3'd and 4'h respondents passed fraudulent board resolulions in order

to rcgister charges on thc plaintiffS propenies.

30. I havc perused the charge document that was sttachcd to the plaintifG supponing affidavit as anncxure'CKN3". I note thal 8l

the preamble Section of said chargc documenr, thc principle amount is stated to be kshs 262, 500,000/-. I have also perused the

Decd ofGuanntee and Indemnity signcd bctwecn the plaintiff (guarantor) and the 6s dcfendanl (the bank) on l8d August 2015. I
notc that at thc very beginning ofthe instrument after thc descrip(ion ofthe parties it is stated in part, as follows:

"lN CONSIDFRIflON oflha bank ot the rcque ofthc Guarantorlrotn tim.lo timc ntoking conlinuing loons or adtances lo a

di$counting bills fo. or othenise giving credit or gronting overdrolt locilitics or occommodolion ot trunlinE lime lor as long os

it ma! think tit to ot fotbeaiag to suc or dcmond immediotc payrnentlron ATTICON LIMITED a Limited Liobility Conpany
incorporat d unde, Cct ilicalc of Incorporution C l j7E t 6 and ol Post Ollicc Box 2694-00100, Noirobi in thc Rcpublic of Kcnya (
the'pritcipal") the cuoTant UNCONDITIONALLY AND IRREVOCABLY UNDERTAKES AND AGREES WITH THE
BANK AS FOLLOIIS:
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I. TO PAY ON DEMAND

The Guarunlor wlll pay to lhc bank on denand

II. All monc! lhat it no* or shall at any tirrrc or limef herealler bc due or owing lo lhe bortk lto tor polable lo lhe bar,k by lhe
pincipal in x'hotarer currenqt denominotcd undet or in resped ofant'dcaling, trqnsaction ot.ngogemenl i,halsoercr, cilh.r
soleb or joinlb, wilh an! other person,lidn or con pan! and h,helhcr os principol or guarunloL ond t'halher uPon currcnl ot
othcr bonking occo.,tnt ot accounts or othetu'ise or in resp.d of he bills, drufts, nole$ ot olhet negotisble instrurnenls ,rtade,

dto*'n, occcpl.d, tdvised, endoned or psid b, the bqnk ot on th. bonk's accounr lor lhe pincipal, cirh.t solely ot join ! as

stated abovc ot lhal lhe bank moy ftom ti,ne to linc becomc lioblc lo pa! in rcsped of onl bilk, dtofis, notes or lctlen of crcdil or
ony olhet dealing, ttansoction or cngogerrrcnt on occo,,nt of ot lor lhe beneftt or accorflrrrodation oflhe principol eilher solclt'ot
joinll! os slalcd obove ( rhc "lndebtedn.ss"), togcth.r b'ilh."

31. what emerges from thc plaintiffs own documents in suppon ofthe application is thal contrary to its claim that lhc Guarantee

was only in respect (o an overdraft of kshs 50 million, tlro charge instrumenl attachcd to thc aflidavit indicalcs that the principle
amount is kshs 262,500,000 and thc Guarantee documcnt is clear tha( the bant would from time to time granl ovcrdraft facilities at

the rcquest ofthc guarantor and demand paymcnts from (hc l'' defendant.

32. My finding thcrefore is that rhe plairtiffdid not estlblish that the guarantec was limited to thc sum ofKshs 50 million as

alleged. I funher find that even tlrough rhe applicant claimcd thal the respondents colludcd and engaged in fraudulent tmnsactions lo
its dctriment, no malerial was placed before this coun to show that any such illegal dealings look placc.

33. What is clear from thc plaintiffs case is that thcre appears to bc disagreemcnts in thc managemenl ofthc l'' respondent company

in tcrms of the roles to bc playcd by thc plaintiff as a co-director as against thc 2d respondcnt's rolc. ln fact, the plaintiff accuses

the 2d rcspondent ofsingle handcdly running the affairs ofthe l" respondent to its detrimenl and exclusion.

34. My take is (hat the board wranglcs involving the management oflhe I'r respondcnt cannol have a bearing on the legally exccuted
guarantcc so as to aflbct thc legally binding deed ofguarantec and chargcs lawfully executed by the panies.

35. No malerial was placed before this court lo show lhat thc applicants chargcd property is in danger ofbeing sold for nonpayment

of the loans. The 66 rcspondent bank did nol secm to bc having any dispute wi(h thc l'' respondenl,/bonower in as far as the

servicing ofthe loan facility is concemed.

36. For the above reasons, I am not satisfied that a prima facie case has bccn cstablished by the applicanl so as to warrant the

issuance ofthc orders of interlocutory injunction sought.

37. Having found lhat no prima facic case has been established and having noted that the all 3 conditions for granting orden of
injunction must be satislied sepai"tely I find no reason to ventur€ into detcrmining ifthe remaining 2 conditions of irreparable loss

and balance of inconvenience were cstablished.

38. Tuming to the rest ofthc prayers sought in thc application regarding the release ofthe plaintilT's titlc documenls and releasing

the plaintiffand its affiliates from liability. I find that these are orders tha( cannot be issued st this interlocutory stage as they will
rcquirc the hearing ofthe main suit bcforc a determination can bc madc over them.

39. Needless to say, the plaintiff admitted rhat it offered its title documents as security for loans advanced to the l'' respondent by
the 6'h respondent. Clearty therefore, therc exists a legality binding agrecment berween the plaintiff and the 6'h rcspondent from
which the plaintiffcan only be rcleascd upon the full settlement ofthe l " respondent's liability to the 6'h respondent.

40. For the above reasons, I am not satislied thal thc ordcrs sought in the instant application arc merited and the order that

commends itselfto me is the ordcr to dismiss the application with a further order that costs shall abide the outcome ofthe main suit.

41. Consequently the interim orders issued hercin on 22 November 2018 are hcreby vacated
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RFPUBLIC OF' KENYA

IN THE HIGH COURT OE'KtrNYA AT NAIRORI

COMMFR("IAI. AND TAX NIVISION

HCCC NO. Et38 ()F 2018

BARONS ESTATE LIMITED................ .".."PLAINTIFF

VERSUS

ATTICON LIMITED Isr DEFENDANT

FRANKLIN IlIITHIKA LINTURI 2ND DEFENDANT

EMILI' NKIROTE BUANTAI JRD DEFENDANT

LITANY INVESTMENTS LIMITED............... ....4"' DEFENDANT

REGISTRAR OF COMPANIES 5tTTDEFENDANT

FAMILY BANK LIMITED -...6rrr DEFENDANT

RUI INC

l. Through lhe applicari6t dated 29'h Septembcr 2020, thc plaintiff spplicanl secks ordcrs lhat: -

I. SpenL

2. Thot lhc Honoaruble coun bc plcosed lo gnnt leave to lhe plointilJlo scll, alieftote, dbpose oL ot trunsler the suit proPcrties

ic. LR. Nos. NAIROBI/BLOCK 93/t563, NAIROBABLOCK 93/1561, NAIROBI/BLOCK 93/1565 to an identiJied buyer lor

3. Thol apon such $ale, alienotion, disposql and ot lronsJc. os olluded to in pruyer 2 abovc, o sum cguivalent to lhe dispuled

o oant in the lcgql chnges ia the sarn Kshs 326,250,000 (THREE HUNDRED AND TWENTY^9IX MILLION, TWO

HUNDRED AND FIFTY THOUSLND SHILLINGS ONLY) or such olh.r sum as lhc honouroblc court mo! direcl be Placcd in
a joinl intercst coruing occoanl in the nomc of lhc otlwcale lot lhc vendor ond 6h dekndonl, lhot k H& K Lon' Advocole$ and

PW Wano &. Cornpany Adtocalcs pending the heoring ond d.le iinolion oflhis suil.

1. Thal upon th. lrutchos.r making lull payment of rhe purchose pricc, and lhc sura of sum Kshs 326,250,000 (THREE

HUNDRED AND TWENTY^9IX MILLION, TWO HUNDRED AND FIFTY THOUSAND SHILLINGS ONLY) bEiNg dCDOSiICd

in thc joint inlercsl coming accoanl in lh. nanc of the .ldvocates lor the yendor and 6h Dekndonl, lhcl is H& K Low

Advocotes qnd Pll llena & Compony /[dvocstes, thc 6h defendonl lo rcleose the tirles for lhe sait Ptopctti.s ie Not.

NAIROBWLOCI( 93/1563, NAIROBURLOCK 93/1561, NAIROBYBLOCK 93/1565 to H & K Low Advocates'

5. That lhe hofioutoblc coart be pleosed lo give sach lunhe. and ot olhct ordcrs as il ,1q' d..m l in funhcruncc of the besl

inlcrcs$ ofjuslicc.

6 Thql lh. costs ofthis olrylicolion be in lhe couse;

httpttutww.kenyalaw.otg - Page 2/5 Page 315 of 386



Barons Estate Limited v Atticon Limited & 5 others [20201 eKLR

2. The applicalion is slpported by the affidavit ofthe plaintilT's Director Mr. Collins Ngctich and is premised on the grounds that: -

l. That lhe PlainlwApplicanl k thc borrofide rcgislercd own.r oflhe Frope.tics lhal orc cu enlly subjecl ro lhis suil.

2. Thol the suil properTies hqve o lhird parg,legal chorge inlavotr ofthe 6'h deJendaht regislercd in lhc encantb.once seclion of
lhe Regislet of Ld ds.

J. Tha, lhc soid cr,cuntbrances orc and or xete ,neafil lo secute lhc borrowings ofthc l't Dekrrdont/Respondent,

4. Thal lhe soid legol chorge ond or cttcunrbranccs are dispqted b, the plaintilfs.

5. Thol lhe eolidii, and or cfifurceabilitl' of thc soid disputed legal chargc instnurrcrrts, erthics in the errcumbrunce rcgisler arrd
or lheb enlorceobiliry as agairrst the plaintilfs is al the core oflhe dislrute hcr.in.

6. Thdt lhc lrlointillis desirous ,o scll ofid hqwlound a purchoscr o/ thc suit propcttics.

7. Thol lhe prcposed sole isJrce ofany crtcumbronccs

8, That os the Honourobl. courl is ),ct lo delcn ine lhe disputc a$ lo the wlidit , orrd or errlorceabilitl' of he encumbrunces, lhe
proposed sale connol be succcsslullt, concluded unlcss the praycrs sought he.ein arc Ero ted-

9. Thql no pat,,teill be prejudiccd illhe proyers ond or orden sought hcrein arc grat tcd.

10. That lhe plainlilJandc o lornal rcquest to thc pa ies hcrci,t to belacilitaliye ofhe solc.

I l. Thal lhe inlcre ofjusticc x'ill bcs, bc served if lhe onlers soughl herein are grantcd.

3. Thc 1", 2d, 3'd and 4th dcfendarts opposcd thc applicalion through thc Crounds of Opposition dated 22"d October 2020 whercin
they Iist the following grounds: -

1. The dpplicalion is a schcnrc lot the plaintill to securc a dischargc of the chorges registered in larour of the t"' delendon,
lhrough lhe bock door (i.. r'irhout conplying with the slipalolions contained in the chatge instuments and lhe Deed of
Guoranlee),

2. Allox'ing lhe opplication h,ill be tantonk,unt to rewriting lhe conlracls bcheee lhe plointilf, lhe delendonl qnd lhe 6't'

defendont regoding the t! delendant's bo oh,ilg ogoinst lhe suit pruperties.

3. The sale of fie suit ptolcrties will nol on$' quount 1., breoch of coutract bul also bc highly prcjdiciat to the l"-lh
delcnddnts This is becawc the 1"' delendont alrcady gow su!rtcienl ond adequale con$iderotion in uchongclor the plohttill
ollcring the suit properties os secur/.ties to he { delcadont.

4. The secarities oJletcd b'thc ploinilf h hc 6'h dejcndont tere intcnded to oct os continuiag sccuritieslor lhe poyment o!the
credit lacilities odvanccd to lhc l"' delendonl. The sale oflhe securities will prejudice thclurther adwnce,rEn( of crcdit facitiries
tut lhe t't delendout as conl.rrurloled undcr lhe clratgc ir.strt rrrcris qnl thc Deed ofcuarantce.

5. The plaintillhos nol der,ronstrotcd that the ollegcd intended sole is tolid lor gauinc. To illustrale

a) Thc Ofler Lener ond thc Sole Agreenrcnt an etcd to lhe a7plicoriorr ore roid ond defectivc for lock of nolic. ond consenl
The PlaintilJ putporled lo inite o ?archose ofthesuit propenics ond proceedcd to sign a sdle agrcc, enl n'ilhoul noldying lhe t"t
defendant ot obtoining thc t.leront consents frun, the dr delcndant. As evidentfton ,he opplication, the plointilfsought the dL
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Barons Estate Limited v Atticon Limited & 5 others [2020] eKLR

delendant's consen, on ldh Jalf 2020, 2 dals o/ter the ollegcd Purchascr, Noble y.nlsrcs Compony Li il.d, had accefled lhe
plointffs ollet to putchose th. suit prcperties (c.1, Ann..xlurcs CN4 ond CN-f).

b) The ploinlilJ has not protided any eidetrce thal the alleged Pu.choser has poid lhc pnrchose price as requi.ed by ils (i.e. the
plainfilfs) o$,n Ollet L.tlct (c.f, thc last parugroph of fie ollet lettet).

6, llllowing lhe applicotion will render lh. ploinfilfs suit unnecessary. Put diflercnllt, sanclioning the sale oflhe suil properlies
till render o mere ocadamic exercise, an i vcsligation ofhe ploinliffs ctoirn lhot ,e 1", /d, 3 ,1h ond 6t defendants creatad

ond regislered legal chotges owt lhc suir lrrupertics lhrough [orgcry ond persorrdtion (c.J, poragraph l5 oflh. Amended Ploinl).

7. Such olher,fudher, ahcnatite, additionol ond/or incidental grounds as na)' crrrerge ond/ot b. cqnvossed al lhe heoring offie
Applicotion.

4. The 5'h and 6'h defendants opposcd thc applicatior through rcplying affidavits whcrein thcy reitcratc the grounds of opposition

raised by thc l" to 4'h dcfcndants.

5. Parties canvassed the applicalion by way of written submissions which I havc carcfully considercd. Thc main issue for
dctcmrinalion is whcthcr leavc should bc grantcd to thc plaintilT (o scll the suit parccls ol land.

6. It was not disputed that the suil propcrtics in qucstiorr wcre chargcd to thc 6'h defcndanl as securities for thc rcpaymcnt o[
advances madc to the l{ dcfendanl. Thc plaintiff challcnges lhe legality ofthc chargcs rcgistered over lhe suit properties a d

allegcs fraud and forgeries on the part of tlrc defcndants. The plaintiff howcvcr conccdes that the cour( cannot. at this interlocutory
stage, makc any conclusive findings on lhc issues ofalleged illcgalitics, fraud and forgerics as thc samc can only be dealt with at thc
main hcaring ofthe suit.

7. The plaintiffargucs that it has oblaincd a suitable buyer for the parcels of land at thc pricc of Kshs 400,000.000 as against thc

amounr in dispute u,hich is Kshs 326,250,000. Thc plainriffmainrains thar rhc 6ih defendant will nol bc prejudiced in any manner by
lhc proposed sale as the disputed amount will bc dcposiled in a joint intcrest eaming account in lhe name ofthe advocates for the
vendor and the 6'h defendant pending the hearing and dctermination ofthe suit.

8. On (heir pan, thc defcndants argued that allowing thc instant application will be akin to this court re-writing the agrcemcnt
bctwecn thc panies. Thc plaintiffhowevcr held a contrary opinion and argued thal it mercly secks to substitute the tilles held by the

bank with cash in ajoint interest caming account in the name ofthe advocates for lhe plaintiffand the (ih dcfendanl.

9. It is a wcll- hackncycd principle of law tha( couns cannot rewritc the contract between the parties. This is thc position that was

adopted in Margaret NJcrl Muiruri t Ban* of Borodo (Nenyo) r/r' [2014] eKLR.

10. Applying thc principles advanccd in the abovc cited casc to the present application, I find that thc panies herein having
voluntarily entcred into an agrccmenl to charge (he suit propcnics to the 6'h dcfendant as sccurity for advances made lo thc lil
defendant, the coun cannot intgrfere with the terms of the said agreement except wherc it has been established that therc was

coercion, fraud or undue influence. In thc prcsent casc, as I have already notcd in this ruling, thc applicant concedes that thc issuc
of whether there was forgery or fraud by the respondents in executing the chargcs is an issue lhal can only be dctermined aflcr the
hearing of (he main suit. I thereforc find that the applicant has not madc out a case for the Sran(ing of orders sought in the
application which orders, ifallowcd, will tantamounl to rcwriting the contract bc(ween thc panics.

I l. In a nutshell, I am not pcrsuaded that lhe instant application is merited and the same is hercby dismissed with orders that cos(s

shall abide the outcome ofthe main suit.

D.tcd, signcd .nd dcllvercd via Mlcrosoft Tcams rt Nsirobi thls I7'i day of Dccember 2020 in vicw of the dechrrtlon of
mcasures rcstricting court opcrrtions due to Covid - l9 psndemic snd ln light ofthc dircctions issucd by his Lordship, thc
ChlefJustlcc on thc l7[ April2020.
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.tuanliin.lll hiha.IioturL
ffira,-u-Q.ltl-- RIPI'BLIC OT XETIYA

Iil TEE CIIIEF TIAGISTRATES OOI'RT AT I{AIROBI
UILII,ANI COIIUER,CIAL COURT

DrvoRcE cAUsE NO- 2?2 0r 2019
L'

JOHII UUTWIRI MBI"'IWE

T/A AEALINI AUSTIOI| EERS.

FRAIIKIIN uITEIKA LII{TI'RI

18r APPLICATIT

.2TD APPLICANT

VERSUS

MARYANTE JEBET BTITAITY RIISPONDENT

COI'RT ORDER

WHERTAS tlds matter coming up on ?tL February 2O23 under Notice of Motion

dated 7tr February 2O23 before Eon. W.X. Mtcheal (DIrc.) Chtef Uagtctrate;
AND IrPON REAI)ING the said Notice of Motion alrd the supporting afrdavit by John
M. Mblltwe Applicant herein sworn on tJ:e same date;

AND IJPON seeing the orders dated 27.1 Scptembet 2o.22 by Eon. II.M. t{yaga

C.M. (then) now Judge of the Elgh Court as well as tJle nrling by Judge Mlureen
A. Odcro dated 206 January 2O23.

IT IS ORDERID:

1 . TI{AT the application is certifred as urgent.

2. TIIAT the Officer Commarding Station (OCS) Ruada Pollce Stattoa, Nairobi

or any otlrer olEcer from the said stations of the rank above an Assistant

Inspector of police be and is hereby ordered to provide security and police

assistance in execution of tl:e instructions contained in the letter datrd 23'd

January 2023.

GfVEN under my hand and seal of this court on t).is 7ta

,"G)/}^./
HON. W.X. mcEtlrr (URS.)

CEIEF IIAGISTRATE

1 Tt+ ,av\y
CEIEF MA TSTRATE

r{rr,cr ['f,[{[RrYe ?QftQ .,.',,,,l llrt.r,rilin:rl

,,,;;, ; r,;,;,.?+JA;,,F 3
vII i,\t. t.\'! ,1,ttttttt,.!.iI a,t)t1k75

ISSITED at Nairobi this day of Februar5r, 2023.

PEf,IL IIOIICE
?AtE lDl!,Ca 

'fial 
ol1.g dl'o.bdi.t@ o ir,'r- obs.r1Eta, ol tl,a ordcr oJ ttE @ud giG o^ t . 7*' day o! lebnnty

2UrS 6!trr.i,d h.t uilh uin r.Ji,ttl h t,Jnal @,r.!5t;Er.ctllrs b gou ard an! oth.r Fto(s) lo dLtob.ging ald tlDt obs.tving tt
.@ c. tND @EEE (tlot if this ord.t L, 

^ot 
ob.g.d, a^ applid'dio thafl * ^d. ciai^g Vott ond a ! dlEr pc'lon (t) $

dirobging lot @ ,,'''tpt ol @ut1 *.kn19 lAcfti,n Uotn d.b io^ and o&cr puni:htnent lot you ord ildt pc'''an (s) tqalw utiah
a y rarEdy awildblc in lo''u,/.
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.F-ranhlln..M.[hike..knlu.i-

#h.c--u'**91 h'Nffiri
ll REPUBLIC OF KENYA

HIGH COURT OF KE NAIROB

FAMILY DIVISION

CIVILAPPEAL NO. EO22 oF 2023

MARYANNE JEBET KEITANY APPLICANT/APPELLANT

VERSUS

JOHN MUTWIRI MBIJIWE

T/A BEALI NE AUCTIONEERS

FRANKLIN MITHIKA LINTURI

1ST RESPONDENT

2NO RESPONDENT

RULING

1. Before this Court is the Notice of Preliminary Objection dated 21st

March 2023 flled by the 2nd Respondent FRANKLIN MITHIKA

LINUTURI. The matter was canvassed by way of written

submissions. The Respondent filed the written submissions dated

23d March 2O23 whilst the Applicant relied upon her written

submission dated 27e March 2O23.

cML AP?EAL a{o. Eo22 oF 2022 RUUNG P.8e 1
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BACKGROUI{D

2. The Applicant herein MARYANNE JEBET KEITANY filed the Notice

of Motion Application dated 14h March 2O23 seeking the following

orders:-

'1. SpenL

2, Pending the hearing and determinaHon of the instant

appllcataon, the Honourable court be pleased to issue an

order of stay of execution of the orderc issued by the

Subordinate Court on 136 March, 2028.

3. The Honourabte Gourt be pteased to issue an order of

stay of execution of the orderc issued by the subordinate

court on 13h March, 2023 pending the hearing and

determination of the Appeal filed herewith.

4, Any such order/orders that this Honourable coutt may

deem fit to granL"

3. In response to this application the 2d Respondent filed the Notice of

Preliminary Objection dated 21d March 2O23 which was premised

upon the following grounds:-

GVIL APPAT NO, Eo22 OF 2022 RIT.tNG

Page 321 of386

P+2



'(1) The Application ls rcs judla&ato the extent that:

'(a) the Court of Appeat (Okwengu, Jamilla and

Mbogholi JJA.) resolved the issue of eviction in

favou r of the 2d Respondent vide a Rul lng delivered

on 19ft August 2022 (in Civil Appeal (Apptication)

No. EO68 OF 20222 Malaanne Jebet Kitany v

Franklin Mithika Linturi);

(b) thls Honourable Court (Maureen Odero J.) similarly

resolved l*re issue of eviction Infavour of the 2nd

Respondent vide a ruling delivered on 2Ob lanualy

2023 (in Civi! Appeal (Application) No. EO96 of

2022l. Maryanne Jebet Kitany v Franklin Mlthika

Linturi: (c.f. paragrapha 26 of the High Coutt's

Rullng);

(c ) the interlocutory orderc that previously granted the

Appellant/Applicant possession and user of t*re suit

property were predicated on t'tre outcome of

Milimani Commercial Courts Divorce Cause No. 272

cML APPEAT NO. m22 tr 2022 RUUl,lc
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of 2019 ('the divorce causet on the existence or

nonexistence of a marrlage between the Applicant

and the 2d Respondeng

(d) the trial court then (Nyaga CM) now Justice of the

High Court delivered a judgement in the Diyorce

Cause on 27s September 2022 holding that there

was no marriage between the Appllcant and the 2nd

Respondeng

(e ) this Honourable court (Maureen Odero J.) refused

to stay the finaljudgement of the Dlvorce Cause on

20th lanuary 2023 vide a Ruling alluded to in

subparagraph (b) abovel

(O The Appellant/Applicanfs unsuccessful

Applications wene predicated on the fact that the

interlocutory olderc that previously granted the

Applicant possession and user of the property

automatically lapsed/abated upon delivery of the

Judgement in the Divorcc Cause to the effect that

ovl APPIA| lto. m22 0F 2@2 RUUN6
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there was no marriaoe between the Applicant and

2d Respondent (c.f. paragraph 17 ol the High

Courfs Ruling alluded to in subparagraph (b)

abovel

(2) Given the malters raised in paragraph (1) subparagraph

(a) above and the hierarchlcal nature of Kenya's judicial

system, this Honourable Court lacks juridiction to

entertain the Application to the extent that the Court of

Appeal (Okwengu, Jamilla and Mbogholi JJA.) resolved

the issue of eviction in favour of the 2il Respondent.

(3) The Applicant is an abuse of the pnocess of this

Honourable Couft to the extent that:

(a) it seeks to secure the Applicant's continued

enjoyment-for the sixth vear- of lnterlocutory

orderc relating to the Respondentt private

property despite the outcome of Milimani

Commercial Courts Divorce Cause No.272 of 2019

('"the divorce cause") yet the trial ourt found that

ovt- AP?EA|_ I{O. E022 0F 2(D2 RUUt{G
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there is no marriaoe between the Applicant and the

2nd Respondentl

(b) as the record confirms ex-facie the Appellant has

unsuccessfully filed multiple su'lts in various courts

seeking the same slmilar relief(s) against the 2nd

Respondent. Litigation must come to an end.

(c ) the ApplicanHs appeal is not arguable to the extent

that the interlocutory orderc that the Application

seeks to extend under the guise of pursuing the

appeal were prcdicated on the possibility of the

existence of a valid marriage between her and the

2nd Respondent.

(4) the ApplicanHs deliberate dilatory tactics of unfairly

prolonging her enjoyment of interlocutory orders

milltate aoainst the exercise of thls Honourable Couftt

discretion in favour of the Applicant."

C'VILAPPEAL IIO. E)ZI OF D22 RUIJNG
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Analysis and Determlnation

4. I have carefully mnsidered the Preliminary Objection filed in the court

as well as the written submissions filed by both parties.

5. The definltion of what constitutes a Preliminary Objection was provided

in the celebrated case of MUKISA BISCUIT MANUFACTURING CO.

LTD - VS - WEST END DISTRTBUTORS LTD [19691 E.A 696

where it was held as follows:-

'So far as f am aware, a Preliminary Objection onsists of a

polnt of law which has been pleaded or which arises by clear

implication out of the pleadings and which if argued as a

Preliminary point may dispose of the suif'.

6. Similarly in the case of ORARO - VS - MBAJA [2OO5l KLR Hon

Justice Ojwang (as he then was) stated as follow:-

'A preliminary obiectio

demurer. It raises a oure point of law, which is argued on the

assumption that all facts pleaded by the ooposlte side are

correct It cannot be raised if any fact is to be ascertained or

lf what is sought is the exercise of iudicial discretion' The

ovrL APPE T NO E022 0F 2m2 RUUt,,IG
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improper raising of polnts by way of preliminary objection

does nothing but unnecessarity increase costs and, on

occasion confuse issues and this improper practice should

stop. The principle ls abundanUy clear. The 'preliminary

obJection" correctly understood, is now well defined as, and

dedared to be, a point of law whiclr must not be blurred with

factual details liable to be contested and in any event to be

proved through the processes of evidence. Any asseltion,

which claims to be a preliminary objection, yet it bears factual

aspects calling for proof, or seeks to adduce evidence for its

authentica6on, is not, as a matter of legal principle, a true

preliminary objection which the court should allow to

proceed. Where a court needs to investigate facts, a matter

cannot be raised as a preliminary poinL..Anvthino that

pumorG to be a oreliminarv obiection must not deal with

dlsputed facts, and it must not itself derive its foundation from

factual information which stands to be tested bv normal rules

of evidence." [own emphasis]
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7. The lssues which have been raised by this Preliminary Objection being

issues of juridiction and Res Judicab are in my view isues which

upon determination may dispose of the application. I therefore find

that the Preliminary Objection dated 17t September 2o2O raises

pure points of law and is a proper Preliminary ObJectlon.

(i) JURISDICTION

8. luridiction it is said is everything. Wthout the requislte jurisdiction a

court must immediately down its tools. In THE MOTOR VESSEL

*LILLIAN S" -VS- VALTEX MOTOROIL (K) LTD (1989) eKLRthe

court held that:-

'Jurisdiction is everything, without it the court has no power

to make one mone step. A court lays down its tools in resPect

of the matter before it the moment it holds the opinion that it

is without jurisdiction"

9. The Respondent states that this court has no jurisdictlon to entertain

the application dated 14s March 2O2:t filed by the Applicant since

the High Court has already made a determinaUon on the issue of

eviction.

CML APPEAL IO. EO22 OF 2022 RUIJNG
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10. The Applicant has filed numerous applications/sults ln respect of the

property known as Mae Ridge Country Villas House No. 15

erected on L.R. Ilo. 7785/1324 (I.R. NO.12ff7O3) (hereinafter

'the suit property'). In those suits/Applicatlons the appllcant sought

to restrain the 2nd Respondent from evicting her ftom the suit property.

Various courts dismissed this prayer.

11. On 13s March 20Zt Hon. W.K. Micheni Chief ltlagistrate made

orders directing the OCS Runda Police Station to supervise the

eviction of the Applicant from the suit property. The Applicant moved

to this court seeking to stay those orders of evicUon issued on 13ft

March 2O23. Therefore what is now before this murt is an application

seeklng to stay execution of EelU orders of eviction issued by the lower

@urt.

L2. In light of the above facb I find that this court has requisite jurisdiction

to hear and determine the mafter.

(ii) RESJUaTCATA

13. The Respondent has submitted that the matters being raised by the

Applicant in this Notie of Motion dated 146 March 2022 are 'Res

PrSc 10ovrl APPAL O. 8022 0F m22 RUUNG
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Judkabi That the Applicant has challenged the issue of her eviction

before several courts and this the same issue cannot be raised again

ln thls court.

t4. The principle of Res JudicaA is provided for by Section 7 of the

Civil Procedure Act. Cap Laws of Kenya as follows:-

'No @urt shall try any suit or issue in which the matter

directly and substantially in issue has been direcdy and

substantially in issue in a former suit between the same

palties, or between pafties under whom they or any of them

claim, litigating under the same title, in a court competent to

try such subsequent suit or the suit in whict such issue has

been subsequently raised, and has been heard and finally

decided by such court.'

15. Btack Law Dictionary lOs Edition defines Res Judicab in the

following terms:-

'An lssue that has been definitely settled by judicial

decision.,.. the three essentials are:-

(i) an earlier decision on the issuel

Page 11CML APPEAI- NO. M22 OF 2022 RUUNG
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(ii) a finaljudgement on t{re merits; and

(lil) the involvement of ttre same parties, or parties in

privity with the original parties;

16. The Court of Appeal in The Independent Electoral and

Boundaries Commission v Maina Kiai & 5 otherc, [2o17] eKLR

stated as follows:-

oThat rule or ne of res iudicata serwes e salutarw alm

of brino finatity to litigation and affords pafties closure and

resoite from the soectre of beino vexed, haunted and hounded

bv lssues and uit-s that have alreadv been determined bv a

comoetent court. It is designed as a pragmatic and

commonsensieal protection against wastage of time and

resounoes in an endless round of litigation at the behest of

intrepid pleaders hoping, by a multipticity of suits and fora, to

obtaln at last, outcomes favourable to themselves. Without

it, there would be no end to litigation, and the judicia! process

would be rendered a noisome nuisance and brought to

disrepute and calumny. The foundations of resiudicafa thus

P.gc 12ovrL APPtAL xo. Eo22 0F 2022 RUI.ING
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rest in the public lnterest for swift. sure and certain iustice

[own emphasis]

17. Therefore party seeking to rely on the doctrine of res judicata to bar a

suit from being heard must prove each of the following elements:-

a) The suit or issue raised was dlrectly and substanUally in

issue in the former suit;

b) The former suit was between the same parties or

between the same pafties under whom they or any of

them claim;

c) The parties were litigating under the same title in the

former; and

d) The court that formerly heard and determined the issue

was competent to try and the subsequent suit or the suit

ln whlch the issue is raised.

18. The purpose of the doctrine of R* Judiab is to avoid a scenario

where the courts are engaged in endless rounds of litigation over the

same tssue. A litigant may not commence more than one action in

P.gc 13ovrL APP€AL NO. E022 0F 2022 RUUNG
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respect of the same or a substantially similar cause of action so as to

avoid a multiplicity of suits.

19. This whole circus began when the lower court declared that there

exisEd no marriage between the Applicant and the 2M Respondent.

The Applicant lodged an appeal against that decision and also sought

orders to stay execution of the judgement of the lower couft citing an

apprehension that the 2M Respondent would move to evict her from

the suit propefi. That application for stay was heard by this court

which in a Ruling delivered on 2Ob January 2O23 declined to grant

the stay orders sought.

20, The Applicant has also filed an appeal against decision of the ELC

Court in Nairobi ELC Case No. 6393 of 2021. The Applicant again

sought to stay the decision of the ELC Court fearing that she would

be evicted from the suit propefi. She also sought an injunction to

restrain the Respondent from evicting her from the property in

question.

2t. That matter was heard by the Court Appeal in Civi! Application No.

068 of 2O22. The Honourable Judges of Appeal dismissed the

Pagc 14crvrL APPEAT. iro. E022 0F 2022 RUIING
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Application and declined to issue orders restraining the Respondent

from evicting the Applicant.

22. Yet again the Applicant is before this court seeking the very same

orders i.e. orders to restrain the 2d Respondent from evicting her. It

is enough! Litigation it is said must come to an end. The Applicant is

becoming a vexatious lltigant. Her numerous applications over the

same issue amounts to an abuse of the court process.

23. I find that the issues raised in the Notice of Motion Application dated

14s March 202fl lnve been litigated to death. The Applicant has

sought similar orders in various different courts wlth no success. She

cannot bring up the same issue again. In the case of NJANGU -VS-

WAMBUGU AND ANOTHER NAIROBI NO. 2340 OF 1991

(Unreported) Hon. Justice Richard Kuloba (as he then was)

suocintly put it as follows:-

"If pafties were allowed to go on litigating forever over the

same issue with the same opponent before courts of

competent jurisdiction merely because he gives his case some

Pagc 15ovlL APPEAL NO. E022 0t 2022 RUU G
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cosmetic face lift on every occasion he comes to court then I

do not see the use of the doctrine of tu judiab..."

24. Similarly UHURU HIGHWAY DEVELOPMENT LTD -VS- CENTRAL

BANK OF KENY& EXCHANGE BANK (INVOLUNTARY

LIQUIDATION & KAMLESH & MANSUKHI.AL PATTNI [1995]

eKLR THE COURT OF Appeal stated as follows:-

o,..This shows only one intention on the part of the legislature

in India and our Civil Procedure Act That is to say, there must

be an end to applications of similar naturel that is to say

further, wider principles ol res iudicab apply to application

within the suit. If that was not the intention, we can imagine

that the courts could and would be inundated by new

applications filed after the original one was dismissed. There

must be an end to interlocutorv aoolication as much as there

ouaht to he an nd to litioation . It is this precise problem that

Section 89 of our Civil Procedure Act caters for .,," [own

emphasisl
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25. Indeed no less than the Court of Appeal has rendercd a decision

dismissing a similar application. This murt being inferior to the court

of Appeal cannot purport to decide an issue upon which the superior

court has already rendered a decision. I find that the matter is indeed

Res )udicata.

26. Finally and in conclusion I find merit in the Preliminary Objection dated

21d March 2023. I Find thatthe application dated 14u March 2023

is ventious and amounts to clear abuse of court process. The same

is hereby struck out. For avoidance of doubt the orders of status quo

issue on 22nd March 2023 are hereby set aside. Costs are awarded

to the 2d Respondent.

Dated in Nairobi this 24th day of April, 2O23.

MAUREEN A. ODERO
]UDGE
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FAMILY DIVISION

CIVILAP PEAL NO. EO22 oF 2023

MARY ANNE JEBET KEITANY....... APPELLANT' APPLICANT

vERSUS

JOHN MUTWRI MBIJTWE

T'A BEALINE AUCTIONEERS 18T CONTE]UINOR,

RESPONDENT

FRANKLIN MITHIKA

LINTURI... 2ND CONTEMNOR RESPONDENT

RULING

1. The Applicant herein MARY ANNE JEBET KEITANY fited in court the

Notice of Motion dated 12s April 2023 seeking the following orders:-

'1. Spent.

2. THAT this Honourable court be pleased to order

FRANKLIN MITHIKA LINTURI the 2Nd Contemnor herein
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presented in court to show cause why he should not be

cited and/or adjudged guilty for contempt of court

orders issued on 2210312023 and extended on 29s

Vlarch,2023,

3. THAT this Honourable couft be pleased to commit

FRANKLIN MITHIKA LINTURI, the Contemnor herein to

imprisonment for a period of six months for disobeying

and being in contempt of the orders of this Honourable

Court issued on 29th March,2O23i

4. THAT this Honourable couft be pleased to order JOHN

MUTWIRI TI A BEALINE AUCTIONEERS, the lst

Contemnor herein be presented in couft to show cause

why he should not be cited and/or adjudged guilty for

contempt of couft orders issued on 29h March 2023;

5. THAT this Honourable couft be pleased to commit JOHN

MUTWIRI T I A BEALINE AUCTIONEERS; the 1st

Contemnor herein to imprisonment for a period of six

months for disobeying and being in contempt of the
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orders of this Honourabte Coutt issued on 29s March,

2023;

6. THAT both the lst and 2nd Respondents/Contemnors be

denied audience of couft until they purge the contempt.

7. The costs of the Apptication be borne by the 2nd

Respondent.

8. Any other order that the couft may deem fit and just to

grant.

The application which was premised upon Section 5 of the

Judicature Act Cap 8, Laws of Kenya Sections 1A, 18, 3A and

63 (e) of the Civil Procedure Act and all other enabling provisions

of the law was supported by the Affidavit of even date srworn by the

Applicant.

The 2Nd Respondcnt FRANKLIN MITHIKA LINTURI OPPOSCd thc

application through he Replying Affidavit dated Sth May 2023. The

2nd Respondent also filed a Notice of Preliminary objection dated 21d

March 2023 seeking to have the application dated 12th April 2023

struck out.

3
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4. On 9th May 2023 the court directed that the application and the

Preliminary Objection be heard together by way of written

submissions. The Applicant filed the written submissions dated 12s

April 2023 and 20th June 2023. The 2nd Respondent relied upon

the written submissions dated 9th June 2023.

5. The 1$ Respondent JOHN MUTI,ITIRI MBUIWE TIA BEALINE

AUCTIONEERS did not file any documents at all in this matter.

BACKGROUND

6. This dispute has had a very long and convoluted history in the corridors

of justice. The Applicant Mary Anne Jebet Keitany had flled in the

High Court a Notice of Motion dated 14th March 2023 seeking stay

orders in respect of orders issued by the subordinate court on 13th

March 2023.

7. In response the 2nd Respondent filed a Notice of Preliminary Objection

dated 21d March 2023. The High Couft on 22nd March 2023

directed that the'status quo' be maintained pending determination

of the Preliminary Objection. The orders of 'status quo' were

extended on 19th March 2023,
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8, The Applicant alleges that notwithstanding the existence of the said

orders for maintenance of sbtus quo the 2d Respondent proceeded

to instruct the 1d Respondent to forcefully evict the Applicant from the

property known as MAE RIDGE COUNTYVILLA NO. 16 on LR No.

7785 I L324 (I. R.123703) (hereinafter the'suit propefty).

9. That on 5th April 2023 the 1* Respondent evicted and /or removed

the Applicant's furniture and chattels from the suit property supervised

by the Officer Commanding Station (OCS) Spring Valley Police

Station.

10. The Applicant prays that this court cite the Respondents for contempt

and punish them accordingly.

11. The 2nd Respondent averred that this application for contempt has

been overtaken by events given that the court delivered a ruling on

24th April 2023 dismissing the Application for stay of execution and

setting aside the status quo orders. Therefore according to the 2nd

Respondent the removal of the Applicant from the suit propefi was

lawful.

(i) Notice of Preliminarv Obie ion dated 21't March 2O23
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In this Preliminary Objection the 2nd Respondent seeks to have

the Applicants Notice of Motion dated 14h March 2023 struck

out on the following grounds:-

*1. The Application is res judicata to the extent that:

(a) the Court of Appeal (Okwengu, Jamila and

Mbogholi JJA.) resolved the issue of eviction in

favour of the 2nd Respondent vide a Ruling

delivered on 19s August 2O22 (in Civil Appeal

(Application) No. EO68 of 20.22= Maryanne

Jebet Kitany v Franklin Mithika Linturi),

(b) this Honourable couft (Maureen Odero J.)

similarly resolved the issue of eviction tn

favour of the 2nd Respondent vide a ruling

delivered on 2Oh January 2023 (in CivitAppeal

(Application) No. EO96 ot 20222 Maryanne

Jebet Kitany v Franklin Mithika Linturi); (c.f.

paragraph 25 of the High Coufs Ruling);

(c) the interlocutory orders that previously

granted the Appellant/Applicant possession
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and user of the suit propefi were predicated

on the outcome of Milimani Commercia! Courts

Divorce Cause No, 272 of 2Ol9 ('the divorce

cause) on the existence or nonexistence of a

marriage between the Applicant and the 2nd

Respondeng

(d) the trial Court then (Nyaga CM) now Justice of

the High Cou* delivered a judgement in the

Divorce Cause on 27n September 2022 holding

that there was no marriage between the

Applicant and the 2nd Respondeng

(e) this Honourable Court (Maureen Odero J.)

refused to stay the final judgement of the

Divorce Cause on 2Ob January 2023, vide a

Ruling alluded to in sub paragraph (b) above;

(f) The Appellant/Applicant's unsuccessful

Applications were predicated on the fact that

the interlocutory orders that previously

granted the Applicant possession and user of

P.ge 7 of24CIUIL APPt)t O. EO22 0F 2023 RUIIIIG

Page 343 of 386



the propefi automatically lapsed/abated

upon delivery of the judgement in the Divorce

Cause to the effect that there was no marriage

between he Applicant and the 2nd Respondent

(c.f. paragraph L7 of the High Courfs Ruling

alluded to in subparagraph (b) above;"

L2. I have carefully considered the Preliminary Objection filed by the 2nd

Respondent as well as the written submissions filed by both parties.

13. The definition of a Preliminary Objection was given in the case of

MUKISA BISCUITS MANUFACTING COMPANY LTD - VS WEST

END DISTRIBUTORS LTD [1969] EA where the court stated as

follows:-

iA preliminary objection consists of a point of law which has

been pleaded, or which arises by clear implication out of

pleadings and which if argued as a preliminary point may

dispose the suit. Examples are an objection to the jurisdiction

of the court or a plea of limitation or a submissions that the

pafties are bound by the contract giving rise to the suit to
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refer the dispute to arbitration A preliminary objection

is in the nature of what used to be a demurren ft ratbes a pare

point of law, which is argued on the assumpttbn that all fa(ts

pleaded by the opposite side are corred ft cannot be raised

if any fact is to be ascertained or if what is sought is the

exe rcrbe of j u dicia l discretio n. "

t4. In Aviation & AIlied Workers Union Kenya v Kenya Airways

Limited & 3 others [2015] eKLR, the Supreme Couft of Kenya

stated as follows:-

"a preliminary objection may only be raised on a 'pure

question of !aw". To discern such a point of law, the couft has

to be satisfied that there is no proper contest as to the facts.

The facts are deemed agreed, as they are prima facie

presented in the pleadings on re@rd."

15. Therefore in order for a preliminary objection to succeed the following

tests must be satisfied.

(i) The Preliminary Objection should raise a pure point of

law.
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(ii) The Preliminary Objection must be argued on the

assumption that all the facts pleaded are correct.

(iii) The Preliminary Objection cannot be raised if any fact is

to be ascertained or if what is being sought is the

exercise of judicial discretion.

(iv) A valid Preliminary Objection ought if successful dispose

of the entire suit.

16. Therefore a genuine and proper Preliminary Objection can only raise

points of law and must not itself derive its foundation on facts or

information which stands to be tested by normal rules of evidence.

L7. By this Preliminary Objection the 2nd Respondent asserts that the

application dated 12s April 2023 is 'Res Judicata'given that the

matters raised therein have already been heard and determined by

other courts.

18. The principle of Res Judiata is provided for by Section 7 of the

Civil Procedure Act. Cap Laws of Kenya as follows:-

"Illo cotttt shall try any suit or issue in which the malter

dircctly and substantially in issue has been directly and
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substantially in issue in a former suit between the sme

patties, or between parties under whom they or any of them

claim, litigating under the same title, in a court competent to

try such subsequent suit or the suit in which such issue has

been subsequently raised, and has been heard and finally

decided bysuch court "

19. Black Law Dictionary l0th Edition defines Res Judicab in the

following terms:-

'An issue that has been definitely settled by judicial

decision,,., the three essentials are:-

(l) an earlier decision on the tbsuel

(i0 a finaljudgement on the meriB; and

(n the involvement of the same parties, or parties in

privity with the original parties;"

20. The Court of Appeal in The Independent Electoral and

Boundaries Commission v Maina Kiai & 5 others, [2017] eKLR

stated as follows:-
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"That or dodrine ofres iudiata the rv etm

TD and

resoite from the soectre of beina vexed haunted and hounded

bv issues and suib that have aheady been determined bv a

competent aurt, It is designed as a pragmatic and

commonsensial protection against wastage of time and

resources in an endless round of lt'tigation at the behest of

intrepid pteaderc hoping, by a multiplicity of saib and fora, to

obtain at lasg outcomes favourable to themselvs. Without

it, there would be no end to h'tigation, and theiudicial proaess

would be rendered a noisome nuisance and brought to

disrepute and calumny' The foundations of res iudicab thus

in the

[own emphasiil

21. Therefore pafi seeking to rely on the doctrine of res judicata to bar a

suit from being heard must prove each of the following elements:-

a) The suit or issue raised was directly and substantially in

issue in the former suit;
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b) The former suit was between the same pafties or

behareen the same pafties under whom they or any of

them claim;

c) The pafties were litigating under the same title in the

former; and

d) The court that formerly heard and determined the issue

was competent to try and the subsequent suit or the suit

in which the issue is raised.

22. The purpose of the doctrine of Res Judicata is to avoid a scenario

where the courts are engaged in endless rounds of litigation over the

same issue. A litigant may not commence more than one action in

respect of the same or a substantially similar cause of action so as to

avoid a multiplicity of suits.

23. In essence therefore, the doctrine implies that for a matter to be rcs

Judicab, the matters in issue must be similar to those which were

previously in dispute between the same parties and the same having

been determined on merit by a court of competent jurisdiction.

26. In my view the question of Res ludicata does not arise as the instant

Application dated l2s March 2O23 seeks to have the Respondent
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cited and punished for contempt. The Rulings cited by the 2nd

Respondent in his Notice of Preliminary Objection all dealt with the

question of the existence of a marriage between the Applicant and the

2nd Responden! question of stay of orders allowing the removal of the

Applicant from the suit properg and the question of the existence of

status quo orders.

27. It is manifest therefore that the present application does not seek the

same or similar orders as the ones cited by the 2nd Respondent in his

Preliminary Objection as none of those other rulings dealt the issue of

the Respondents being in contempt of court orders.

28. Therefore I find no merit in the Notice of Preliminary Objection dated

218t March 2023. The same is dismissed in its entirety.

(ii) Notice of Motion dated 12s April 2O23

29. The Applicant in seeking to have the Respondents cited for contempt

states that on 5th April 2O23 the 1$ Respondent supervised by the

OCS Sprint Valley Police Station went to the suit propefi and

removed the Applicants furniture and chattles form the said premises,
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30. It is a fact that on 22nd March 2023 this court heard oral arguments

from both sides where Mr. Kurgat acting for the Applicant sought

issuance orders of 'status quo' pending the hearing and

determination of their application.

31. After hearing both parties the couft stated as follows:-

"fn order to avoid prejudicing any party f do direct that the

current status guo be maintained pending the determination

of the Preh'minary Objection...."

32. Further on 29th March 2023 the Court extended the interim orders

of status quo.

33. The Ruling on the Preliminary Objection was eventually delivered

virtually on 24th April 2O23 in which the court formally set aside the

orders of status quoas follows:-

",.. For avoidance of doubt the otderc of status guo issud on

2?d March 2O23 are hercby *t aside.,,"

34. Therefore during the period from 22d March 2023 upto 24s April

2O23 both parties were under an obligation to maintain the status

quo. Since the Applicant had come to couft seeking to stay the orders
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made in the subordinate court authorizing the 2nd Respondent o evict

her from the suit property the status quo meant that there was to be

no evi6tion/removal of Applicant pending delivery of the ruling.

35. The Applicant claims that on 5b April 2023 the Respondents wiiltulty

and deliberately violated the orders of status quo by forcibly and

without justifiable cause removing the Applicant's furniture and

chattels from the suit propefi. She seeks to have the Respondents

cited for contempt.

36. The jurisdiction of this Couft to punish for contempt is found in

Section 5 of the Judicature Act which provides:-

"(7) The High Court and the Court of Appeal shalt have the

same power to punish for contempt of court as is for the time

heing possessed by the High Court of Justice in England, and

such power shall extend to upholding the authority and

dlgnity of subordinate courts.

(2) An order of the High Couft made by way of punishment

for contempt of court shall be appeatable as if it were a
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37.

conuicttbn and sentence made in the exercise of the ordinary

original criminal jurisdiction of the High Court"

Thus in Econet Wireless Kenya Ltd v Minister for Information

& Communication of Kenya & Another [2005] KLR 828, the

obligation to obey court orders was well explicated thus:-

"ft is essential for the maintenance of the rule of law and

order that the authority and the dignity of our courts are

uphetd at att times, The Court will not condone deliberate

disobedience of its orderc and will not shy away from iB

responsibility to deat ftrmly with proved contemnors, It is the

olain and unaualifiedoblioation of evemoercon aoainstwhom

an order is made bv coutt of ompetent iurisdiction to obey it

unless and until the order is dischamed. The uncompmmising

natute of this obligation is shown by the fact that it ertends

even to cases where the percon affected by the order believes

it to be irregular or void." [own emphasisJ

38. In the premises, the elements that the Applicant herein needed to

prove are:-
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a) that the Order of 22nd March 2023 was clear, unambiguous

and binding on the respondent;

b) that the Respondents had proper notice or knowledge of the

terms of that Order;

c) that the Respondents has deliberately failed to obey the terms

of the Order;

(see Katsuri Limited v Kapurchand Depar Shah [2016] eKLR)

39. The standard of proof applicable in contempt applications, is above a

balance of probabilities, given the criminal connotations of contempt

proceedings. In Gatharia K, Mutikika v Baharini Farm Ltd [1985]

RLR227 the Court of Appeal stated as follows:-

In our uiew the standatd ofproof in contemot orueedinastl

must be oroof on the balance orobabilities,

almost but not exactln bevond reasonable doubt,,The

standatd of ptoof beyond reasonable doubt ought to be left

where it belongs, to wit, in criminal cases. ft is not safe to

extend tT to offence which can be said to be guasi- criminal in

nature, " fown emphasisJ
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40. It is important that the court satisfi itself that the person being

accused of disobeying courts orders had knowledge/notice of said

court orders.

In OILFIELD MOVERS LTD .VS. ZAHARA OIt & GAS LIMITED

l2O2Ol eKLR the court stated as follows:-

'Tt is important however that the court satisftes itself beyond

any shadow of a doubt that the person alleged to be in

contempt committed the act complained of with full

knowledge or motive of the existence of the orderof the court

forbidding it, The threshold is quite high as it inuolves

possible depriuation of a percon's liberly,,,.."

41. In my view the orders which were made by this court on 22d March

2023 and later e$ended on 29s March 2O23 were both clear and

unambiguous.

42. I also have no doubt that the 2d Respondent was fully aware of the

said orders as his Advocate Dr. Thiankolu was present in court on

both occasions, The Respondents do not deny having knowledge of

the status quoorders.
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43. The Applicant's claim that her belonging were removed from the suit

propefi on 5th April 2023 during the subsistence of the status quo

orders has not been denied. Indeed the Applicant has annexed to her

supporting Affidavit photographs of household goods and furniture

littered in the compound outside the house. I have no reason to doubt

the Applicant's claim that her properties were so removed.

44. The 2nd Respondent argues that the orders of status quo had been

overtaken by events following the ruling of this court delivered on 24th

April 2023 which set aside said orders. This argument is both

misleading and fallacious.

45. The order setting aside the orders of status quo was made on 24h

April 2023. The removal of the Applicants property took place on 5h

April 2O23 a full trro (2) week before the orders were set aside.

Therefore the act of removal occurred during the subsistence of the

orders of status quo and was done in contempt of court orders.

46. In order to find the Respondents 'guilty' of contempt it must be

proved that they willfully and deliberately disobeyed the orders of

status quo. In other words it must be shown to the satisfaction of the
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court that it was either the 1* or 2nd Respondent or both of them, or

persons acting under their instructions who removed the Applicants

properties from the house.

47. The Applicant in her supporting Affidavit averred in Paragraph 6 that

the 2nd Respondent ousted her belongings and personal appurtenances

from the house

48. There is no proof that the 2M Respondent personally removed those

items. The 2nd Respondents claims that he was not even in the country

when the incident occurred. The 2nd Respondent annexed to his

Replying Affidavit a copy of his Passport (Annexture 'FML-I) which

bears an entry stamp into Kigali on 3'd April 2023. On 5h April

2023 the 2d Respondent exited Kigali. Unfoftunately the time he left

Rwanda is not indicated. However I do accept that the 2nd

Respondent was not in the country when this incident occurred.

49. At Paragraph 9 of her supporting Affidavit the Applicant avers as

follows:-
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"THAT it is within my knowledge that the people who canled

oat the euiction were goons hired by the ?d Respondent

without the knowledge of the OCS Runda Polia Sbttbn,"

50. It is not exactly not clear how the Applicant came to acquire this

knowledge. In any event no proof has been tendered that the 2nd

Respondent 'hired'goons to carry out any eviction. This is a mere

allegation which remains uproven

51. Likewise there is no evidence or proof that the 1* Respondent

conducted the eviction neither is there any evidence in record to prove

that the 2nd Respondent instructed or directed the 1s Respondent to

carry out the eviction.

52. The eye witness account to the incident of 5th April 2023 was given

by one MR BERNARD MOGAMBI the General Manager of Delta

Senen Security Limited who wrote an account (Annexture'MJK'4')

to the Applicanfs Supporting Affidavit dated 12th April 2O23). In this

account it is stated that the security guard at the premises raised alarm

that:-
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"Dollce ofificerc had forcefully entered the premises and

started uanda lizing the house. " fown emphasisJ

53. Thus according to this eyewitness account itwas potice officerc,who

carried out the removal not the 1* or 2d Respondent. The witness

accou nt further states :

"ft was later confirmed that the opention was superuised by

the poh'ce inspector from Spring Valley police Sbtion,..-

54. It would appear therefore that this operation was conducted by police

officers. It is not clear why or at whose behest those police were

acting. The Applicant may suspect that the police officers were acting

under instructions from the 2nd Respondent. This is a couft of law.

Mere suspicion will not suffice. No concrete andlor tangible proof has

been tendered to show that it was the 1d or 2nd Respondents who

instructed the Police Officers to remove those items. The Applicant

may be better advised to lodge a complaint with the Diredor

Criminal Services to get those answers.

55' Finally, I find no evidence of wilful and/or deliberate disobedience of

the court orders by the 1s or 2d Respondent. Accordingly, I dismiss
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ln its entirety the Notice of MoUon dated t2s April 2023. Costs will

be met by the Applicant.

Dated in Nairobl thls 3d day of Novemfur,2O?3.

MAUREEN A ODERO
JUDGE

I
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DATED THls 3 t st DAY ol: Morch 2022
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Franklin Mithik6'[irit0ri

AGENCY CONTRACT

BETI/I/EEN

mffi" .. or-....0Jh...-
24 Nairobi

ttt r*.1
.-2d

L

NATiONAI CEREAI.S & PRODUCE BOARD

AND

51 CAPITAL, AFRTCAT{ DIATOMITE INDUSTRIES

Bl,"
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rn{s coNTnACr is made this .fl}$l day o1 Mqr'ch , 2-022 Two Thousand

and Trventy Two BETWEEN NATIoNAI cEREAts & PROOUCE BOARD of Post office Box

Number 30586 - OO10O Nalrobl - KenYa (hereinafter referred to as 'the Agent") of the one

p8rt-AND 5l.CAP|IA|- AFRIcAN OIATOMiTE INOUSTBIES of (herelnaft'er referred to as "the

,The quantityto be rupptred shall be as per each Regions/Depots^ilos requiren)eot i! Euidcd bY

rts respcctive rtquistion and/or on 'a consignment basis only' The requhitioned Droducts shall

fi aedvered with a delivery note and theAgent's rrPresentative shall issue a Good Recelptwhile

assuming (he pois$tion ofthe said products.

Prlnclpal") of the other Part.

WHEREAS

The P,incipal is deiipus ot sellinB a variety of products i'e 51 CapitelAnimal Supplcment' GPC'

Guard and oiatomaccous and the ABent las agreed to provide an outlet th'ough designated

hagiorrs/Depots fol the sale of the sald ptuti"t' on agency basis upon the tertns and

conditions hereinrfle. contained.

NOW lT lS THEREFOAE AGfiEED BYAND BETWEEN the parties as follows: -

1. OUANTITY

2. OUAIITY

The priiciple aslures the AScnt that it sllall deliver to th€ 0oa(d's desiEnated

Re8ions/Depots/silos Products l!leetinS Ilre (etrya Bureau of standards (KtBs)

13. PRICE

The supply price rhall be as hereunder dclivercd to the Agcnt's ReSions/oepots/silos'

ITEM QUAMNTY UNIT INTO DEPOT PRICE 5[LLING PRICE

(Kshs. (Kshs.

25 (G

25 KG

25 KG

2

51 Capital Animd
SuDplement

1800 1980

2145

1700

1950

1500

GPC - Guard

Dialomaceous

\t .57
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The Contract prlce her€ln egreed shall be reviewed through mutual conJent of both Parties.

4. TERMS OF PAYMENT

The Agentshall remitsDles proceeds les5 commissions directlYlothe PrJndpal. The Agentwllldo
this through lts sellint Regions/D€potsAllos. The payrnents shbll be pald Fourteen (14) days of
.ft.rthc sales of th! product.

The Principafs Eank Arcounl for purposes of this agreement shall be as followsr

Acrount Name:
Bank Name:
Account Number:
Branch NEme:
SWFT CODE;

Rfty one cspital (K) Limited
NCBA Bank
4745530018
Prestigc
CBAFKENXPO(

5. .IOINT RECONCIhT|ON

Eaclr Agent's Region/D€pot^ilo Manager will undertake quarterly ioint reconciliation wlth the
representatlves of the Prlncipalfor purposei ofascertainin8 the stock holdinE ind sale5 progress.

G vAlrpr,Y qF rr{E coNTRAcr

Thls Contract shall comrreDce on the date first herein above written and shall renraln in force
-\ for a period ofTwo (21Yesrs.

A review of the pIoducE performance to be done after every Six 15) months that wlll inform
f urther business engagement.

7. DEI,IVERY PERIOO

The Principal shall withh Seven {7) days from the date of execution of this contract start
deliveiing to the Agent's desitnated Regions/Depots/Silos tha products ln the amounts
requisitioned by the Agent on a consi8nment basis onlv. The Princlpal will be adviscd by the
Agent on thr names ofth€ desi8nated Regions/Depots/silos in wrltlng.

3

ilr-
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8. MiBSEMGI-UEPo.BI

,That at the beginning of thli A8ency contract, the Principal in consultation with the fuent will
!undertake 

an aggressive ar:d appropriate marketing support campaign lo create awareness on

the availabilaty of the various products at the ngent's designatcd Regions'/Oepots/Silos staff in

edvising farmers on the appropriate method of the Prod'ict5 application That the supplier shall

offer a Ten (10) % discount on all pro.lucts delivered at the Boards designatcd

Re8ions/Depotdsilos to the ,irst (20O) farnre15 that purchase their products'

The Principal shall also undertake training and capacity building of A8cnt'5 proposQd staff to

treate awareners and boost product marketinS.

9. INDEMNTTY

The Principal hereby agrees to in.lenroify the Agent and keep inderlrnified aBainst all tl)ird party

action claims, which may be strlferecl or incurrecl by the btryer atisin3 {rom the quality of the

fertilizer supplied to lhe Agent by the Principal under this contract including matters touchiog on

intcllectual PropertY, Tax Obligation rlld Statutory con]pliance

10. FORCE MAJETJRE

Neither party shall be liable for ary loss, damage or delay coused bY war, liots' civil contmotion'

strikeS, lockouts. labor troubles, Sovernment action or any other cause or contingencies beyond

iis reasonable controlwhicll prevent or delaY it in Perfo.nling anY obli8ationi incurred undcr or

arising out o, this contract provided that cither p3rty shall be entitled to such cxtension ol time

as i5 required by fiat party to fulfil its obligaliorls under this contrac(

11. AMENDM€NT

This.ontract mty only he arnended vrith prior writt€n reqJest and mutual consent of both

parties duly Signed by the authorired reprcsentatives of bcth parties'

L2. IE8ry[lATloN OF rHE CONTRACT

lf th€ Principal defaults on any of the terms and conditaons of this agreernent, the Agent shall

have tha riSht to serve notice on the Princlpal requirill8 the Principal to renledy the default or

ornission specified in the notice withln a period of Two (2) weeks o{ receipt of lhe notice and in

event of the Principal falling to rcmecly the default or onrlssions so spcclfied within the said

<-:i--\
d-.-

\"'

Page 364 of 386



perlodofOne(1)Month,theAgentshallterminatethisagreementforthwith'Upon
such termination this contrdct together with the bank gllarantee issued by the Agent's bank

her6in become null'and vold.

13. DISPUTE RESOLUTION

Any dlsputes or questions which may arise.at any time hereafter the parties hereto whlch the

parties cannot be settled amkably between the parties shall bq settled by reference to

irbltratlon to be conducted by a sole arbitrator to be apiointitl by mutual agreeinent between

the parties or in defeult of such agreeftent within the period of fourteen (14) days, the AScnt

shali terminate this agreement forthwith, Upon such termination this contract shall become null

and vbld.

14. GOVERNING LAW

The law goverriing this Agreement shpll be The Laws of Kenya. The parties will try to resolve any

dlspute relatlng to thls Agreement by negotiation bet\ .een senior'mahagers ofthe Partles. lfthe

partles are unable to resolve the dispute, the dlspute shall then be taken.for arbitration, failure

which it will then be subject to the jurisdiction of the HiSh Cou/t of Kenya'

5
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.lN WITNESS Whereof the parries hereto have duly affixed thejr respective hands to this Contrac(

ion the day and year first herein before written-
I

SIGNED fror and on behalf of
NATIONAL CEREAI-S AND
PRODUCE OOARD

ln the prese

J. K. NGETICH

COP.PORATION SECRETARY

Signed for and on belralf o
51 CAPITN., AFRICAN D OMITE INDUSTRIES

By the duly authorized re resentatives

NAME:...Atrnt+ig....CJ'" \,:^A;
WITNESS

lirrliit il t:!i:::l ii;i,ir: il'.,1I
F C E:,,': ::,.i:1 . !:r i!'.i,

ii,rii,;:"1

JOS P orE (MBs)

ING DIBECTOR

$t

6

r.rarra r, .50J. hrl....l (rfl Air I )tnMulcl
DIRECTOR

lrcmln lrnm umounE ililnn[s
P O Enr 52l1.no:$. IArnoDl

3 Cl,il\ll 20?t

3? soJ
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Franklin Mithi(Etrfituri

I
I
F
t

@

SUPPLY OF PI.ANTING FERTII IZER FORTHE YR 2024 LONG RAINS
SEASOl{

REPT'TILIC (F XEI{YA

]IINI
Tehphone: 27tSB7Olg
Website:ryr/yr,r.kilirno.oo.ke
EInail :cablnetsecrefarv@ kilimo.oo-ke

Ref: No. trtoALF/cs/sc./7

The Chlef Executive Officer
National Crreals and produce Board
Nafuka House, Machakos Road, Indusbial Area
P.O. Box 30586-00100
T{AIROBI

Hon. Linturi, EGH
CABTNET SECRETARY

Copy to: Principal Secretary
State Department for Agriculture

OF AGRICULTURE AND LIVESTOCK DEVELOPMENT
OFETCE OF THE CABINET SECRETARY

KIUMO HOUSE
CATHEDRAL ROAD

P.O. BOX 30028-00100
NAIROBI

20s December ZO23

Reference is made to above mentioned subject matter.

]-1ll-::r::-,P! t" progess of setection of quatified vendors to suppty

LT:l=: j:l _T:.tong-rains season of Z0Z4 is at an advanced state.However, the specifications for the planting fertilizer was not clear from [readvertisement that was done. There is trer6rore neea to ascertainlrr" orurityand composition of fertirizers !ef9p derivery b ensure that farmers git ih"right fertilizer to surt their pranting requiiemens and boost agrdurtu;tproductivity.

The-purpose oF thrs retter therefore is to request you to ask the suppriers to
:::IjAL.y!!lg gg fertitizer chemicai com'posiuon $rev *iti iuppiv
Derore detivery- This is a measure to ensure there is fufl compriance nei6re
delivery.. You are required to furnish me witfr the detairs before J"ri*rv 

"rthe fertilizers.

fi

J
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* souncEs closE To PowER have
intimated that a MP from the Rift
choreographed the fake fertilizer scandal
to lrave her ex boyffend CS fired. The
woman rep who was fired for corruption
allegations when she worted for then
Deputy President William Rurto is said to be

i orr a vendetta drive. Our sources also clainr
; that EACC is investigating tlre MP arrd her
company for tlre supJ:ly of the fake
fertilizer to NCPB. lrr nrore gossip, a

, hilarious MP frorn Munrias is said to be in a
steamy affair with tlre said MP. Keep it
lrere for more.
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lRev. 20231 cAP.80
Evidence

(9) the existence, title and national flag of every State and Sovereign
recognized by the Govemment;

(h) natural and artificial divisions of time, and geographical divisions of
the wodd, and public holidays;

(i) the extent of the tenitories comprised in the Commonwealth;

U) the commencement, continuance and termination of hostilities
between Kenya and any other State or body of persons;

(k) the names of the members and officers of the court and of their
deputies, subordinate officers and assistants, and ofallofficers acting
in execution of its process, and also of all advocates and olher
persons authorized by law to appear or act before it;

(l) the rule of the road on land or at sea or in the air;

(m) the ordinary course of nature;

(n) the meaning of English words;

(o) all matters of general or local notoriety;

(p) allother matters of which it is directed by any written lawto take judicial
notice.

(2) ln all cases within subsection (1) of this section, and also on all matters of
public history, literature, science or art, the court may resorl for its aid to appropriate
books or documents of reference.

(3) lf the court is called upon by any person to take .iudicial notice of any fact,
it may refuse lo do so unless and until such person produces any such book or
document as it considers necessary to enable il to do so.

lL.N. 22 of 1965.1

61. Facts admltted in civll proceedings.

No fact need be proved in any civil proceeding which the parties thereto or their
agents agree lo admit at the hearing, or which before the hearing they agree, by
writing under their hands, to admit, or which by any rule of pleading in force at the
time they are deemed to have admitted by their pleadings:

Provided lhat the court may in its discrelion require the facts admitted to be
proved otherwise than by such admissions.

PART II - ORAL EVIDENCE

62. Oral evldence.

All facts, except the contents of documents, may be proved by oral evidence

63. Oral evldence must be dlrect.
(1) Oral evidence must in all cases be direct evidence.
(2) Forthe purposes ofsubsection ( l ) ofthis seclion, "direcl evidence" means-

(a) with reference to a fact which could be seen, the evidence ofa witness
who says he saw it;

(b) with reference to a fact which could be heard, the evidence of a
witness who says he heard it;

(c) with reference to a tact which could be perceived by any other sense
or in any other manner, the evidence of a witness who says he
perceived it by that sense or in that manner;

25
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cAP. 80 (Rev. 20231
Evidence

(d) with reference to an opinion or to the grounds on which that opinion
is held, the evidence of lhe person who holds that opinion or, as the
case maybe, who holds it on those grounds:

Provided that the opinion of an expert expressed in any treatise commonly
oflered for sale, and the grounds on which such opinion is held, may be Proved
by th€ production of such trealise if lhe aulhor is dead or cannol be found, or has
becorne incapable of giving evidence, or cannot be called as a witness wilhout an
amount of delay or expense which the court regards as unreasonable.

(3) ll oral evidence refers to the existence or condition of 8ny material thing,
other than a document, the court may, if it thinks fit, require the produc{ion of such
material thing for its inspection.

63A. Teleconferenclng and vldeo conferenclng
('l) A court may receive oral evidence through teleconferencing and video

conferencing.

(2) The Chief Justice may develop regulations to govem the use of
teleconferencing and video conferencing.

IAcl No. 19 of20l,t, s. 30.1

PART III - DOCUMENTARY EVIDENCE

64. Proof ot contents of documents.

The contents of documents may be proved either by primary or by secondary
evidence.

65. Prlmary evldence.
(1) Primary evidence means the document itsetf produced for the insPection

of the court.

(2) Where a document is executed in several parts, each part is primary
evidence of the document.

(3) \Mrere a document is executed in counterpart each counterparl being
executed by one or some of lhe parties only, each counlerpart is primary evidence
as against the parties executing it.

(4) mere a number of documents are all made by one uniform process, as in
the case of printing, lithography or photography, each is primary evidence of the
contents of the rest: but where they are all copies of a common original they are
not primary evidence of the contents of the original.

(5) Notwithstanding anything contained in any other law for the time being in
force-

(a) a micro-film of a document or the reproduction of the image or images
embodied in such micro-film; or

(b) a facsimile copy of a document or an image of a document derived or
captured from the original document; or

(c) a statement contained in a document and included in printed material
produced by a computer (hereinafler refened lo as a "computer print-
out,),

shall, ifthe conditions stipulated in subsection (6) ofthis section are satisfied, be
deemed to also be a document for the purposes ofthis Act and shall be admissible
in any proceedings without further proof of produclion of the original, as evidence

26
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d80 HOUSE OF LOBDS Ee52l

LT,TZOR TEPER Arrrr,r,ext;
AND

TEE QUEEN Rrgpotnrrr.

ON APPEAIJ TROU TEE SUPREME COURT OF BEITIEE OI'IANA,

Climinol Lau - Doiiknac - Iilcntificotiott - Ecarny - Ailm$-
tibility-R a g cdac-P rincipla opplioablc-C o el.;..

At tle triel of the appllaut on a charge of malicioualy anrl
with htent to ilofraud Eetting firo to a shop in which he carrisd
on the bueinss of a dry goode store, eridence given by a police
constoble was adEitted for trhe purqnse ol identification, a,nil with-
out objection, that: "I heard a womln'g voice ehouting 'Your
" ' placo burning anil you going eway from the 6re ' ; iruoediataly
" then a black car" came from the diroction of the firr, euil "in
" the car was a fair nan resembli:lg accused. I ditl uot obasrse
" the number of the car. I coulil not eee the fire froa whero I was
" staniliag. " In cmss+romination he said that he did not how
who or where the woman sas. She wag not & witDoos at the trial,
aud it wa8 cornnon grounil that the inciileat took pleoo at a dis-
trnce of moro thsn a furloug from the eito of the ire and that it
happoned not lerg thsr 26 Einut€s aftor the firt wrs !tart€d:-

.EcId, that the worde spokon by the womsr did not foru part of
the ma gestae and wero not therofore erceptad from the fuadamortel
rule egainrt the atlmiggion of heareay eriilence. The cvidmce ras
rrongly admitted, anil there being ao othor eviilence of idoltifioa-
tion which waa o[ any value, anil the circumstantial evidence which
glons the Crowa had to rely on to connect the appollant with thc
commiasion of the criae being inconclueive lor the purlnae, the
conviction ws8 rot agiale.

While it could not be aaitl that tlrers was no lqgal oviileacc to
aupport a verdict of guitty, nevortheless the eilmiesioa of the police
constable's hearaay evidenoe wae, having regard to the wsakness of

. tho other evidence, so prejuilicial to the accueed t}et it deprived
him of the subctanco of a fair trial and tho protection of the law,
enil he hail discharged the burden of establirhing that there had
been a real miacarriage of justice.

To be admissible, it is eesential that words sought to be provod
by hearsay evidence rhoulil be, if not absolutely contemporrnoous
with the sction or ovent, et least eo clearly associat€d witrh it iu
tiroe, place ond cirrumstances, that they are part of the thi:rg
boing doae, and ao an item or part of real evidence anil not merely
s roport€d BtatomoDt Eearsay evidence for the purpooe of iileati-
fication shoulil only be alloweil if it satfufies the etrictost tost of
clooe association with the event in time, place and circumetonoe,
and ia a criminal trial ths ovont with which the worde aought to

* Prcseot : Losp Noaxerro, Lono Orxerr 8nd IroBD TgcrEB.

J. C.*

19r'l
May 8i
Jtth L
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a.o. AND PN,IVY COUNCIL.

be proved must be so connected ae to form part of the res gestce ie
the commission of the crime itself-here the setting fire to the
buildiug.

Ilcgina, t, Bcilingfielil, G&9) 14 Cox C.C. 341^; O'Eoro v. Cc*
tral.S.M.T. Co. L94L S.C.36E; Ita v. Christie [1914] A.C. 545;
and Reghn t. Gibton (1887) 18 Q.B.D. 5Xl considerod.

There were no circumstonceg which woultl jnetify a doparture
from the ordirary rule of prectice of the Board against giving coate
to the gucceslf il appolant in o criminal appeal.

,f oh*son t. llhe King [1904] A.C. 817, 825 applied ; Wouglt v,
The King [1950] A.C. 203 distinguished.

Apps L (No. 47 of 1951), by special leave, against the convic-
tion of the appellant, Lejzor Teper, in the Supreme Court of
British Guiana (Eughes J. and o jury) (February ?, 1951), on the
oharge thot he maliciously and with intent to delraud eet fire on
October 9, 1950, to a ehop belonging to his wife in Regent Street,
Georgetowa, in which he carrieil on the business of dry goods

stor€. Ele was sentenced to geven years' penal servitude. It
wes clearly proved that the ebop hail been maliciously set on lire.
On the iutont to defraud the Crown's caso was that the appelleat,
having insured the building antl stock for sume considorably above

their reel value, set fire to them with the intention of claiming
againet the ineurance companies.

The grounils of tho appeol were that hearsay aDal iDcompetent
eviilenoe wae admittid for the purpose of identifying the accused
es the man who set the premises on fire, that that evidence was

iu a high degtee prejudicial to the oppellant, and that the o6her
evitleuce against him was such that Do reseouable jury, properly
directed, could have convicted him on it slone, or at least that it
was so fimsy and inconclusive thet it'must have been outweighed
by the hearsay evidence in tbe jury's consideration of the evidence
a8 B rvhole. The contentions lor the Crown were that the
impugaod eviitence rvas properly admitted as part of the reg

gestae, that ev€n if it was insdmigeible the appsllaDt suftereal no

real prcjuilice, and that tho othor eviilence w88 amply sufficient
to entitls a reasouoble jury to convict.

The witness whose evidence w&s impugnetl was police cotr'
gtable Cato. Ile came on duty about 2 o.m. on October I and

then went along a street named Camp Sbreet torvards Begent
Streot. Ee heerd a shout oI fire, anil then one fire eugine pas8ed,

snd oft€r it a second fire engiue, both goiag aloug X,egeot Street.
IIo stopped at the corner of negent anal Camp Street. I[is
eviilotrce continued: " There rvere crotvde going east eud rvest

A.C. 1952. 88

481

J. O.

r962
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EOUSE OF LORDS lre52l
" along Regent Street to and from the fire. I heard a womatr'B
" voice shoutiug ' Your place burning and you going away from
" ' the fire '; immediately then a black car which was proceeding
" rvest along Iiogeot Street turaed north iuto Camp Street ; in tbe
" cer rvas a lair man resembling eccused. I diil not obserse the
" number of the car. f could not see the fre from where f rvag

" standing. " In cross-examination be said that he ilid not know
who or where the womatl was. She wae not e witnees at the
trial. It rvae common ground that the incident took place at a
distanco of more than e furlong from the site of tho fire aucl thet
it heppened not less thsn 26 minutes after the ffro wag etarted.

In Britieh Guiano provision had now been made for a Court
of Criminal Appeal, but ot the date of tbig conviction the only
means of bringing it under judicial review was by e case etated

by the judge of tlre court before whom the cause had been trieil
Ior the opinion of the Court of Appeal (Criminal Law (Procetlure)

Ordinsnce, Title 12). The appellant applied to the judge to stste

a case on the aalmissibility of Cato's evialeDce, but the &pplicatioD

wae refueeal. The decision of the judge refusing the application

was not under appeal.

1052. May 26, 27, 28. G. D. Roberts Q.C., Dingle Foot'
C. Lloyd Lrckhoo eDtl M. P. Solomon for tho appellant. .fn view
of the lact that no one hail iilenti6ed the rian seen driving the
car as the appellaat the trial judge was wrong in holding that the
rvords which the witness Coto heard a woman use were admissible
Bs. port of the res gestae. The fact thst the evidance was not
objectetl to by the eppellant is, on the authorities, immaterial;
no injuatice, no bresch of the rules of feir trisl con be waived by
counsel for the accused. Inetead of ilirecting the jury thet the
evidenee iu question, although not conclusive, might " tie up "
with other evidence, the judge ghould have directed the jury to
disregord this evidence altogether. The evidence cannot be taken
se truth of the staten:ent, but merely of the fect that the sta[e-
ment was made. T}e prosecutioa made out no case; they did
Dot prove that the oppellant was on the spot at the time, and it
was not suggested that he was under any financial stringencv-
exactly the opposite wes proved by tbe prosecution. Certainly
there wos e deliberste setting on fire by somebody rvho used
petrol, but that in itgelf is uot sufficient. The appellnnt rvas
stockirg bia premises sll the time, aad that is the last thing he
would do if he intended to set 6re to his store; he said that to do
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so would be burning his living. None of the elements of tleliberate
arson which one would expect to fnd is present here.

The trial judge refused to state a cose for the consideration of
the Court of Appeal in British Guiana. (A Court of Criminal
Appeal iu British Guionn has been created only this yesr, and
therefore it has no jurisdiction over tho present appeel.) It is
submitted that the two authorities cited by the trial judge in his
decision not to sta* a csae-Thc Sahuolbe I and Meraey Docka
Board v. Lh:erpool Gos Co.z-are no support at all for the
admission oI this eviilence. Itg admission as part of the res
gestae is carrying the rule very much further t'han it bas ever
been cerried before. The prosecution, having had no evidence ol
identity at all, havo sought to introduce evitlonce whicb cannot
be cross-exsmined, end in respect of which ell tbe normal safe-
guards are missing; thet raises I question of naturai justico eail
juetifies the intervention of this Board. I'here appears to be no
caee in which this rule of the atlmission of hearsey evitlence ae

pert of the res gestae has ever bcen ueed in an endeavour to give
evidenoe of identity.

With regard to tbe relevant authorities on the question of
statoments atlmitteil as part of the res gestae, apparently the firgt
use or application of the rule was in Thompson t. Iraoonion.t
f t rvas said in Rouch v . G .W . Ry.' that " the prinoiple of
" ailmission is, that the ileclarations ar€ pars rei gestae. " The
rule hag been laid down in later caees : Ret v. Foetar,s and The
Sahuolbe,' on which the juilge below relieil. The leailing case is
Regina r. B edingfiel.il,? which, it is submitted, correctetl the
eomewhat boo rvide decisions of the perioil beiore 18?9, anil it was
approved later in Rea ,r. Chialia t in the Eouse oI I-,ortls.
Regina v. Gibsonr is in some respects not unliLe the factg of the
present case: in thet case Lord Coleriilge C.J. saiil: " I am ol
" opiuion that thia convictioo must be quashed. At the trial the
" etetement of e passer-by as to where the prieoner had gone was
" received in -evitlence as tending to bis identification. It ie
" admitteil that the statemeut wae not maile in the prisoner's
" hearing, ancl therefore coulil not legolly be given in evidence
" against, him. " It geeme uncertain how fsr any of these cases
on the res gestae rule ailmit evidence of itlentification. fn

t (1859) Swab. 621. r Swgb. 621, 628.
z ..Ths Times," Aug. 28, 1876. r C1879) 14 Cox C.C. &1l.
s (r69Q Skin. 400. t [19U] A.C.516.
. (1841) 1 Q.B. 61, 60. c (1887) 18 Q.B.D. 537, 6{0.t (18841) 6 C. & P. 926.

188

J. O.
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Gibson's csser it w&s on snouymoue woman'o statemeat whioh
rvas oEer€d in evidenoo to etreugthen tbe proseoutioa evideace ae

to identity, antl neitber coungel for tho proeecution nor the judge

evor epparently consiilerod it possible to suggest that this gtote'

ment of nn unidentifieil bystander wes part of tho res gest'ee.

[Reference wog elso maile to Raa v. Thonaon,ro) Rer v.

Chriatio rr is a very long way from the faote of tho present caee'

but there are'some references to res gestae: par l-,ortl Atkin-
8ot1 r': " The boy'e statement was 8o separateil by timo and
" ciroumstances from the actual commiegion ol the orime that it
" wa8 not, I think, otlmieeible as part of the res geetae " ; antl
Lord Reading saitl r! : " fn my view it wae not so immeiliately
" connected with the act of oseault as to form pert of the res
" geotse, " atd, Raginn v. B adingfield !' was cited. It doee

undorline again the need for aponteneity-contemporaneouaDoss ;

there it was not sufficiently contemporaneous to be part of the
res gestee,

There ig one slightly ilifreront point. Ae stateal in Phipson ou
Evidence, 8th eil., of p. 61 : " Declarations are Do prool of tho
" f act they accompaDy ; the exiet€nce of the fact mugt bo
" eetabligheal independently. " If the ststemont of tho unitlenti'
6ed woman in the preeent case wos admissible st all, it woulil
only be ailmiseible to prove that she thought that she eow the
owner of a building which she thought was oa firs. It would
not bo evideloe to proyo, or Bupport any ovidence, that the
appellant weg ot the scene of the fire. She might not even heYo

known whioh buililing wes on ffre. Io support of the contentioa
that tho etatement ie not evialence of the truth of the mett€r
stateil, gee Llogil t. Powall Dufiryn Bteam CoaL Co. Lil.t'

No case ie to be fountl whicb comee anywhere near this case,

suggesting that the statemeut of this unitlentifieil womo,n 230

yerds awey from the fire anil 26 or more minutes after it stertetl
coulil be odmiegible on the authority of any knorvn principle, or
be saiil to bo part of tho res gestae. An irrogularity in tho trial
cennol be curetl by consent of couneel: Abilul Rahmon v. King'
Empetot.rt There wae no other eviilence of identfficetion antl
therefore it cannot be soial, having regard to all the circumstances
of the caeo, thot iI this evitlence had been exclutled e reasonsble
jury, properly directed, muet hove found the appellant guilty'

r (188?) 18 Q.B.D. 5S7, 610.
ro Jr9lzJ I X.B. 19, qI,
rr [1914) a.c. 616.
u Ibid. 666.

rs Ibid. 666.
rr 14 Cox C.C. 941,
rc [1914] A.C. 7S8, ?62.
rr (1926) L.R. 61 I.A. 06.
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and thers has beeu a substantisl miscarriago of juatice jusbifying
'the intervention of the Board in &ccordance with the well-known
rule: Dhotmaaeno v. Tha King}t Tho acoused hag beon depriveil
of e fair trial in thie oaee. The circumgtaDces ol this case sre
euch that the eppollant should be given his coste throughout:
lohnson v, Itrea r. ar'd Wough y. Th.o Kir.gJ,

C, Llollil I'uckhoo foUowed, end dealt with the facte, the
evidence and the time factor.

Gohan Q,C. and, Goitlrcy i'e Quesne for the Crown. In
Ronou,l v. Attomey-Generol lor Jareey 20 the Board rocognizetl
that there had been s serioue misilirection, but nevertheless t'hey
dismiesed the appeal. On the facts of the present case, if any
inadmissible evidence wero excluiled a reasonable jury properly
directed and having regerd only to admigsible evidence would
heve convicted the aceueed, snd thsre has been no eubstantial
miecaniage of justice. Irirst, on the question whether or not the
impugned evidence was admissible, it is difrcult to get a clear
statement' Irom the authorities ae to the rule governing the
eilmission of hearsay evidence Bs p&rt of the res gestae. What
ig the res? fn this case it might be either of two things, the fire,
or the evidence given of the incitlent in which Cato observeil this
motor-car. If it be taken as the setting ol the ffre and all the
incidents connected with it, thero ie, it is franlly admitted, tho
greetest difficulty in saying thet whet some person stoted wae
part aad parcel of the fre. ft would not b6 possible for evidence
to bo given that this or that spectator at the fire hearil eome
otber spectator say that he had seeu the accused at the scene of.
the ffre; that could only be proved by direct evideuce of the
person who saw the accueed at the scene. The evid.ence oI Cato
was in efiect that thig women's shout directed his attention to a
motor-car, and thst therefore he observed 6 motor-car and gaw
in it a porson whom he coulil not defnitely identify, but it was o
foir man resembling the accueed. The evidence of Cato properly
incluiletl evidence, as part oI tho res geetae, of the contem-
pora,neous remark which ceueed him particularly to notice the
passing motor-car and itg ,ilriver. [Reference was made to
O'Hara v. Central 8.M.7. Co.,,t to Stephen's Digest of the Law
of Evidence, art. 3, and to tho judgment of Perke B. in Wigh.t
v. Doe. il. 1'othant..2l. There is nothing to show that thie
evidence, if it were inadmissible, hatl any serious prejutlicial
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J' C. efioct, end there has been no miecarriage of juetice: Stitlotd t.
1964 Diraatot ol Publia Proaaautiont." II thore ig such eviilence that

--=- anv rcasonsble jury pmperly direoted aarl conGning its att€ntion
t*H to the admiesible evidonce, would oonvict, theu the conviction

r",6'oro. would gtantl although counsel had raiesal uo objeotion to the
: receptiou ol inadmieeible evitlence. Apart from Cato'e evialence,

the guilt of the accused was provetl beyond any reasonablo doubt.
The practice ig that in no criminal appeale, unlesg there 8re

very exceptioaat oirou"'nianoes, will the Board ellow costs. 'Tbe

general rule is expreageal in Shornd aaotti v. King Emperor.2'
Le Quaenc followed.
G. D. Robette Q.C. replied.

Ir{ay 28. Lord Normanil announced that their Lorilehipe
woultl humbly adviee Iler Majesty thst the oppeal should be

allorved, and that they woulil give their reagong lster.

July 1. The reosoDs of their Lordships for allowing the eppeal
were delivereil by Lono Nonuexp, who atst€il the fecte got out
above and continued : -An . important questioa of principle is
involved in the issud on the ailmission of the evitlence, snd their
Lordehips propoee to desl with it at once. That approach to tbe
appeal carries with it no inconvenience, for this eviilonce ie

concerned with aD inciilent which stands epart from the matters
deolt with in the rest of the evitlence.

The rule against the admiesion of hearsay eviilonce ig funils-
mental. 16 is not the begt eviileuee and it ie not delivereil on
oeth. The truthfulnese anil aocuracy oI the persoa whqse worals

are spokeu to by another witnees cannot be tested by oross'
eraminatiou, and tbe ligbt which hig demeanour would throw ou
his testimony is lost. Nevertheless, the rule calmits of certain
oorefully safeguarded anil limited exceptione, one of which i8

thet wortle may be proved rvhen they lorm part oI the re8 g€atae.

fhe rulee controlling this exception ar6 common to ihe iurie-
prudence of Britiah Guirans, Englauil ancl Scotlaoil. It appears
to reet ultimately on two propositions, that humaa utterance ie

both a fact and a meonB of communioation, enil that Iruman
action moy be so interwoveu with words tihat tbo eignifcance of
the aotion cennot be undergCootl without the ooreletive words,
anil tha dissooiation ol the words from the aotion woulil impede
the diecovery ol truth. But the juilicial spplicat'ion8 of these

zr E9l4l A.C. 816, 82?. :r (19116) IJ.R. 78 I.A. 189.
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two propositions, rvhich do not always combine harmoniouely,
have never been precisely formulated in a general principle.
?heir Lordsbips will not attemFt to arrive.at a general formula,
nor ie it necesssry to review all of the considerable number of
cases cited in the argument. T}is, at least, may be eaid, .that it
is essential that the rvords sought to bo proved by hearsay shoulil
be, if not absolutely contemporaneous rvith the action or event,
at least so clearly associateal with it, in time, place and circum-
stnnoes, that they are part of the thing being done, and go an
item or part of real evidence and noi merely & reported state-
ment: The Queen ,t. B eding f,alil,zs O'Horu y. C antrol B.M.?.
Co,2'

Eow slight a separation of time and place may su6ce to ma,ke

henrsol' evidence of the worde spoken incompetent is well
illustrated by the two cases cited. lo B ed.ingf,ald.'s case 3? a
wornau rushed with her throat cut out oI a room il rvhich the
injury had been inflicted into anotber room where she said
sonrething to persor:s who saw hor enter. Their evitlence about
what she said rvas ruled inadmissible by Cockburn C.J. In
O'Ho.ro'c case,28 s civj.l action, the event was an injury to a
passenger brought about by the sudden swerve of the omnibus in
which she was travelling. The driver of the omnibus saial in his
evidence that he wag forced to swerve by a pedestrien who
hurrietl across his path. Ileorsay evidence of what wos saiil by
a mon on the pavement at the scene of the aceident ag soon ag

6he injured party had been ottended 6o was held to be a,l'"issible
in corroboration of the driver's eviilence. But what was said 12

minutes later, and away fi'om tbe scene, by the same mon wag
held not pert of the res gestae. ln Christie'a case,tt the principle
of the decision it Bailingfi,cld'e case !0 wos approveil by Lord
Reading, with whom Loril Dunediu concuiretl, and no criticiem
oI it is to be lound in the speeohes of the other noble and learaetl
Lords who sat with them. 7o The Quaan v. Gibson !r the prose-

cutor gave evidence iu a criminal trial that, immeilietely after
he rvas struck by B stone,. a woman going past pointing to tbe
prisoner's tloor saiil, " the person who threw the stone rvent in
" there. " This eviilence wag not objected to at the trial, but it
was admittetl by counsel for the prosecution in a cose reserveil
thgt the evidence was incompetent. The eonviction was quashed,

ur t4 Cor C.C.841. zr [1914] A.C. 646.,. 1041 8.C. 868. ro 14 Cox C.C. 311.
zt 1l cor c.c. 841. !r 18 Q.B.D. 63?.,. Iotl 8.c. 863.
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J. C. and from their judgmente it ie clear that tbe judges who took
1953 pert in the decision were far from questioning the correctnese of

--:_- counsel'g admission. In Gibaon'e oaee !t the worde were closely
'ffi associated in time aud place with the event, the aesault. But

*- 1. they were not directly connocted with that event itsell. They'ltsr QUEEN' wer! not words spontaneously forced from the woman by the sight
of the aeeault, but were prompteil by the sigh.t of o meD quitting
the scene of the assault and they were spoken for the purpose of
helping to bring him to justice.

The epecial danger of allowiug hearsay evidence for the purpoae
of identificetion requires that it ehall only be allowed if it satisfies
the strictest teet of close association with the event iu time, place
and circumstaoces. " Identification ie au act of the mintl, and
" the primary eviilence of what was pessing in the mind of a man
" ig hie own testimony, where it cau be obtaired. It would be
" very dengeroue to sllow evidence to be given of a man's words
" and actions, iu order to show by tbis extrinsic evidence that be
" iilentified the prisoner, iI he was capable of being called ae a
" witnese and wag not calleil to prove by direct evidence thet he
" hsd thue identified him " : Chtistia't case, per Lotd i\{oulton. r'

There is yet another proposition which can be affirmed, that
for itlentification purposes in a criminel triel the event rvith which
the words sought to be proved must be so connected as to form
port of the ree gestae, ie the commission of the crime iteelf , the
throwing of the etone, the etriking of the blorv, the setting 6re to
the building or whatever the criminal act mey be. The respon-
dent's counsel submitted that any relevant event or action may
be accompanietl by words which may have to be proved iu order
to bring out ite true significance. There is e limitetl sense in

. whicb this is true, but it is not alwaye true, aud much depends
on the use to be made of the evidenco. Lt Chriatie' a case tz

hearsay evitlence bf certain worde uttered by a child, the victim
of an iudecent assault, in the presence and heering of the accused
were held to be admieeible in explanation of the demeanour of
the eccused in response to them. But the evitlence was held
inaalmissible for the purpose of ehowing thet the chilil identiffed
the accueed as hie aseailent. In the present caee identification
ie the purpose for rvhich the hearsay wag introducetl, and its
ailmission goes far boyonil anything that hag been authorized by
eny reported caee.

' Beforo assessing the prejuilice caused by the wrongful admie-
sion of the hearsay evidence, and deoiiling whether it aftectetl the

il 1g e.B.D. 6gt. rr [r0ldJ A.C. 6{6, 668.
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eubetantial justice of the triel, the nature aud ofrect of the otber
evidence mugt be looked at. Ono importent observation lallg to
be made at the outeet. There wie no other evideuce of ideutifico-
tion that was oI auy value, and the efiect of thig on the iury'e
minil woulil not improbably be to throw into relief the hearsay
evidence and to give it promineuce. Auother regult ie that the
Crown has to rely on circumstantial evideuce only to connect
the appellant with the commigsion of the crime. Circumstential
evidence may sometimes be conclusive, but it must always be
narowly examineil, if only beceuse evidence of thie khil may bo
fabricatetl to cast suspicion ou another. Joseph commandeil the
steward of his houae, " put my cup, the silver cup, in the sack's
" mouth of the youngest, " anil when the cup wa8 found there
Benjamia's brethren too hastily egsumed that he must hove etolen
it. It is also necess&ry before drawing tho irference of tho
accused's guilt from circumstantial evidencs to be eure that there
are no other co-existing circumetancos whioh would weaken or
destroy the infereuce.

Over-insureuce of the stock or building by the appellant would,
il proved, havo been s most material circumstauce, and the Crown
therefore made every effort to prove it. Their Lordehips have
carefully consialered the evidence about the policies of insurauce
entered into by the appellant, and they ore satisffod thet the
Crown'g ca86 on over-insurance completely broke down. There
was uo attempt to obtain insurance without the inspection of the
aubjects insured by the compaaies' agents, and thero waa no
conceglmeut oI provious policiee when further cover was being
negotiated. There wae no evidence of irregular tliepoeal of stock
after insurance wae efiected, anil no evidence thet the appellant
could have had any erpectation of recovering more than the valuo
of etock or builtlings deetroyed. Furthermore, it was provecl that
the appellant had purchased ond received delivery of gootls for
etock up to the eve of the fire, antl that his dealings with whole-
gal€f,€ had beeu honest and above board. It was also proved that
he had in bank at the time of the fire a sum of about 912,000.
ft was truly said that evidence of over-iisurance goes to motive
and that it ie not Decessary for the Crown to prove the motive of
a crime. But the failure to prove motive in this case left the
Crown with the.heavy onus of satisfying the jury that the appel-
lant wilfully destroyed his property without ony proved prospect
of gain.

The Crown relieil greetly on evidence that the back tloor of the
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building, which had been locked by a podlook on the outside and
oleo fastened by a bor 6xeil .by nails on the inside when the shop
rvae closed at 4 p.m. on the afternoon before the fire, was found
at the time oI the fire to be neither padlocketl nor barreal. The
appellant had volunteered to the polioe s Btatemetrt that be had
roturood to the shop et about 5.80 p.m. to got a sotchel for hig
daughter. The suggestion is that he went back to the shop at
that time to unfasten the bar on the ineide anal so to moke it
possible, when he returned at night to eet fire to the premises,
to enter quietly by the back door instead of by the front door,
which mude a noise when it was opened. There would have been
great force in this if it had been proved thot the windows were
all socurely fg6[6ned, but that was not proved. ft cannot be lelt
out of account that someone other thau the accused nray have
entered by a windorv after taking the precaution of unlocking the
padlock of the back door so that he would have a ready meane of
escape alter he etortod tho 6re. The eviilence leoves the matter
in a state of suspicion and doubt, but it is iuconclusive.

On the other hand, the appellant had the opportuuity, aud
perhaps a better opportuuity tban anyone else, of preparing anil
carrying out the crime. There is evidence that, with the excep-
tion of somo petrol, all the combustible materials, euch ae wooden
boxee and straw, usetl to start tho fire had been kept in the
premises and that pains had been taken by the criminal to ensure
the destruction of the stock book, ca6h booL antl some other busi-
uess documents. Theee are circumstances of suepicion pointiug
to the appellant, but an intelligent jury ought not to omit to
congialer that any criminal who nraliciously set fire to the appel-
lant's premises might noturally have first acquainted himeelf with
their contents and might also have maliciously tried to moke suro
of tho degtruction of the appellant's bueinesg books, either in
or<ier to emborregg the oppellant or to throw suspicion on him.

Losbly, the Crown relied ou the oppellont's conduct. Ile doee
not oppear to have been told by anyone that o hre had ocourred
on his premises. Ee said in his statements to the police that he
spent the night of October I to I at home with his wife; he then
said : " At 8 a,m. I was going to the Eeso filling etation to get
" gasolone rvhen I eaw a crorvd standing opposite my storo; I
" went up ond noticed the building s,as gutted with fire and my
" etock destroyetl by fir'e. It was only then that I learnt ol the
" diaaeter. " It wss gubmitted tbat this shou's a very casual
attitude on tho part oI an innocent man whose property hes been
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burut. But if the meaning of tbe statement is that tho appellant
gave only & curaory glance at his gutted store, it is almost equally
inexplicable whetber he rvas himself the cauee oI the fire or not.
It ie not profitable to speculate about the meaning which the jury
may have attached to this piece oI evideuce or obout the jnfereuce

which they may have drswn from it. There is more cogency in
tho point that, if his story was true, he hotl a good alibi euil yet
no member of his bousehold was calleal to testify that he wae at
home id bed when the fire occurreil. That ie a circumstance
which might well have cousetl the jury to doubt the appellant's
innooence. The appellaot did rot give evideuce, but tbe queetion
is wbether the Crown proved its case by competent evidence and
in a trial which rvas not vitiated by the admiseion oI iucompetent
evidence.

The circumstantial evidence falle ghort oI conclusiveness, end
e properly instructed jury having it alone before it would have
hatl a more than usually iliffcult decision to make. There were
geverel circumstances pointing to the appellant's guilt, and
though not one ol them &lone wss of g?eat moment, yet juncte
juvout aud it could not have beeu saial that there was no legal
evidence to support a verilict of guilty. That, however, does not
decide the iseue of the appeal. It is now necessary to consider
whether the admissiou ol Cato's hoarsoy evidence was, having
reganil to Che weeknese of tho other evidence, " something which
" tleprivetl tbe accusetl of the substance of fair trial anil the
" protection of the law " (Ibtahim v. Tba King 33 ; R,enouf v .

Attorney-Genetal lor Jerueg rr; Dharmaeena v. The King st). It
is a principle of the proceeilings of the Boarcl that it is for the
sppellaDt in a criminal appeal to satiafy the Board that e real
miscerriage ol justice has occurred. In Dal Bingh t. The King
Empetor,so it was observed in a case where this Board hail no
ground for iloubting that the Bppellent had been properly con-
victed, that the mere admission of incompetent evidence, not
eoseDtia,l to the result, ie not a ground for allowing an appesl
sgsinst conviction. In the game cage it wae stated. thot " the
" dominont question is the broad one whether sirbstantial jusCice
" has been done " antl that in tho particular caso the question
was " wbether Iooking at the proceedings as a whole, and taking
" into accouut what has properly been proved, the conclusion
" come to hag been a just ons." rz
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J- c. Their Lordehipe bave thereforb in the entl to ilecide whether
1962 the appellant bas sbown that the improper admigsion of the

Lrr"* heareay evidence oI identificatirr wos Bo prejudicial to the
TpBu appellanb, in a caee wbere the reet of the evitlence was weak, that

rm fu"rn. the procoeilings ae a whole bave not resulted in a fair trial. The
test is whether on a fair consideration of the rvholo proceeilinge
tbe Board muat hold tbat there is a probability thab the improper
admiesion ol hearsoy evidence turned the scale against the

. appellant.
Their Lordships are satisfied that the hearsay eviilence was in

a high tlegree prejuilicial. Its efrect may be gouged by con-
sidering wbst Cato's evidence woultl have amounted to if it heil
been excluded. Ee could then only heve eaid that in conee-
quence of something heard by him his ottention was ilirected to

' I man driving o bleck car who resembled the appellant. This
ovidence rvould bave been worthless for the purpose of ideutifying
the appellant with tbe man wbo eet 6re to a buildiag e furlong
away and 26 minutes earlier. It is the hearsay Bnd the hearsay
elone which gives drametic force to Ceto's otherwise valuelees
evidence oI identiffcation, and confers on it a specious
irnportauce. It is impossible to evoid the conclusion that tbe jury
might well, and probably ilid, regard Coto's hearsay evidence ag
sufncient to turn the scale. Couusel for the Crown sought to
belittle the prejudice. It, was said that, the luct that no objectio!
wae teken to it at the trial should be allowed " to have gome
" bearing on the question whether the uccused w&8 r€ally
" prejudiced " (Btiland t. Direator ol Public Prceacutione ").
That is a consideratiou which weighe in o case where the evidence
improperly admitted rvould not by its nat,ure ceuse serioug
prejuilico, or whero the other evideuce left little or uo reasonable

. iloubt of the appellant's guilt. But it is of uo real moment in
the present case. ft was also submitted that the direction of the
judge in hia cherge sufficiently sdfeguorded the appellout. Tbe
jury were tlirected that the ovitlence rvas not conclusive, but that
it oould be taken along with other evidence, and that if from
othor facts the jury found that the accuged was there, thie
evidence " tied up with it. " Cato'e whole evitlenoe wog
accordingly lelt to the jury's considerction to make of it what
they could elong witb tbe other evidence. It is not necessary to
decide what rvould have been the reeult if there had been a clear
direction to disregard entirely the heorsay evidence. But no

r, [19{4] A.C. 316.
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direotion short oI thet could ovail to eavo the verdict, &nil 0he
appeal muet succ€ed.

The reeult wag intimated to the parties at the conclueion of
tbe argumeat. Thereupon the appellant'a counsel askeal for tbe
costs of the appeal and of the proceetlings in the Supremo Court.
The practice of the Board is agoinst giving expenses to the
succeegtul appellant in a criminal appeal save in very epecial
citcumstsnces (l ohneon v. The IGng ro) , and special circum-
etanoes were {ound in'Waugh v. Thi King.ao In the present case
there are no circumstancee whiclt woulcl justily a deporture from
the orilinary rule oI practice.

Their Lordships have therefore humbly advised Eer Majeity
that the appeal shoulil be allowetl. There will be no order as to
coets.

Solicitors: IIy. 8. L. Polok & Co.; Butcholla.

rr (1901J A.c. 817, 8A6. ro 11960J A.C. 203.
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Atstralio (Qucculanil)-4uncnay-Bonl+Schemc ol alaongcmcrtt--
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Irorn omc Tcgister to otwthcr-Volw&o41 liqtdilatio*-Reilcmption
ol stoclo-Nomirwl ool,ue hr Auttrolian pounil,s.

Pursuant to s echeme of arrangement between the Queenslanil
Nationel Bank snd its creditors, which was sanctionod in 1897, tle
bank croated interminable ilscribed deposit stoclr whioh tho
registareil holderc oI eristing sacurities of the bank, which had arigen
from doposite made either in London or ia Austf,alia, accoptod iu' getisfaction and ilischarge of euch serurities. The scheme furthsr
provitleil, inter elia, that rogisters of the stock wero to be kept at
specifed o6ces of the bank in Australia and in loldon, and that
any registereil holtler wae entitleil at his option to have his stock

I Pretant : Vrgcouxr Sruox, Ioro Noa.ulno, Lono Orr.srr, Iarn
Tocxrn aail Loan Coszn,
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