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PARLIAMENT
OF KENYA

THIRTEENTH PARLIAMENT (THIRD SESSION)
THE NATIONAL ASSEMBLY

REPLYING AFFIDAVIT IN RESPONSE AND OPPOSITION TO THE SPECIAL MOTION FOR
THE DismissAL FROM OFFICE OF HON. FRANKLIN MITHIKA LINTURI, EGH, CABINET

SECRETARY FOR AGRICULTURE AND LIVESTOCK DEVELOPMENT

|, FRANKUN MITHIKA LINTURI, a male adult of sound mind residing and working
for gain in the Meru and Nairobi City Counties of the Republic of Kenya,
whose address for purposes of the matters deposed in this Affidavit is
Muthomi & Karanja Advocates, 1209 Applewood Adams, Adams Arcade,
Tel. +254 20 246 7437, Email info@muthomikaranja.com, P. O. Box 19893-

00100 MAKE OATH AND SOLEMNLY STATE AS FOLLOWS:
PART A: INTRODUCTION
Brief Profile

1 | am the Cabinet Secretary (“CS") for Agriculture and Livestock
Development. | have held the position since 27 October 2022. A copy
of the Gazette Notice on my appointment is annexed hereto and
marked “FML-1."

2 | had previously held the following State Offices, in which I served with

honour and distinction. prior to my appointment as a CS—
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(a) a duly elected Member of Parfiament for Igembe South Constituency
in Meru County for ten years, during which tenure | also served in the

National Assembly of the Republic of Kenya as—
(i)  the Chairperson, Public Investments Committee;

(i) a member of the Energy, Communication and Information

Committee;
(i)  amember of the House Business Committee;
(iv) amember of the Public Investments Committee; and
(v) amember of the Licison Committee.

(b)a duly elected Senator for Meru County for five years, during which

tenure | also served in the Senate of the Republic of Kenya as—

(i) the Vice-Chairperson of the County Public Accounts

Committee;

(i)  the Vice-Chairperson of the Justice, Legal Affairs and Human

Rights Commiittee;

(i) a member of the Roads, Transport and Public Works

Committee; and
(iv)] amember of the Energy Committee.
The Subject Matter of the Special Motion

3 | have read and understood the contents, tenor and purport of the

Special Motion (“the Special Motion") for my dismissal from office before
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this Honourable Select Committee, which was presented to the Speaker
of the National Assembly by HON. JACK WANAMI WAaMBOKA (“the Mover")
on 24t April 2024.

4 The Special Motion revolves around consignments of substandard
fertiliser that comprised barely 0.05% of the total supply (specifically,
3,000 bags out of a total of more than 5,349,829 bags). Regrettably, the
3,000 bags of substandard fertiliser from Batch Number 03/2024 were
distributed to farmers across the country.

5 | wish to point out from the outset that although the Mover wants me
dismissed from office for the acts and omissions of third parties. his spouse
was charged with fraud on the very day he was prosecuting the Special
Motion before the House. Since this raises a question of principle, |
humbly urge this Honourable Select Committee to request the Mover to
reflect on how he would feel if someone sought to have him removed
from office as an MP on account of his spouse's alleged crimes. Copies

of a Charge Sheet that the ODPP has preferred against the Mover's
spouse, a newspaper article and a Charge Sheet preferred against the

perpetrators of the substandard fertiliser scandal are annexed hereto

and marked “FML-2."

My Duties as the CS for Agriculture and Livestock Development

6 My duties as a CS are to—
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(a)provide policy and strategic direction to the Ministry, the State
Department for Agriculture and the State Department for Livestock

Development;

(b)formulate, present and articulate Cabinet Memoranda, Sessional
Papers and other policy issues emanating from the Ministry to

Cabinet, Parliament or any other fora;

(c)strengthen public entities, state agencies, state corporations and any
institutions under the Ministerial portfolio to operationalise their

mandates effectively;

(d) respond to questions touching on the Ministry to the relevant National

Assembly and Senate Committees;

(e) appoint board members of public institutions falling under the Ministry
and the state departments in consultation with the Executive Office
of the President in accordance with their respective enabling
statutes;

(f) promote, embody and define the shared core values that
institutionalise a culture of efficiency, productivity and discipline

within the Ministry; and

(g) perform any other function prescribed in law or assigned by the

President.

As elaborated in the ensuing paragraphs of this Affidavit, my powers and

duties as a CS do not extend to “approving” the public procurement
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processes and decisions of the National Cereals and Produce Board
(“the NCPB"). Copies of the Approved NCPB Organisational Structure,
the Tender Advert and a relevant decision from the Public Procurement
Administrative Review Board are annexed hereto and marked “FML-3."
As elaborated in the ensuing paragraphs of this Affidavit, the Kenya
Kwanza Government has never had a policy for the procurement and
distribution of “fake fertiliser.” The Tender Advert clluded to in the

preceding paragraph of this Affidavit required bidders to—

...provide your specifications as per your
formulation in line with KEBS standards upon which
evaluation shall be based for both planting and
top-dressing fertilisers...

My Key Achievements as a C$

Contrary to the widespread negative propaganda and misconceptions
created by the Special Motion, my tenure as a CS has been
characterised by many impressive achievements, all of which are
incompatible with the false narrative of a rogue CS painted in the

Special Motion. The achievements include—

(a)the reduction of the price of a 50-kilogram bag of fertiliser from
KShs.6,500/- to KShs.2,500/-, due mainly to the Kenya Kwanza
Administration's policy to subsidise production as opposed to
consumption. | earnestly believe that the Special Motion Is part of the
backiash and reprisals from cartels that previously made supranormal

profits from the sale and distribution of fertiliser; and
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(b) the increase in maize production from 34 million bags to 67 million
bags, against a projected annual requirement of 52 million bags. As
a result, the country has significantly reined in the hunger, starvation
and high food prices that bogged down the country before |
assumed office. Annexed hereto and marked “FML~4" is a copy of a
Central Bank of Kenya Agriculture Sector Survey for March 2024. Also
annexed hereto and marked “FML-§" is a copy of a Cabinet Memo
dated 22nd April 2024. Further, | humbly urge this Honourable Select
Committee to view the recordings saved as "Yideo 1" and "Video 2"

in the flash disk filed herewith.
Background and Context of the Special Motion
Personal Vendetta and Family Disputes

10 As is manifest from the face of Allegation 2 and the Background
Information set out on pages 15 to 17 of the Special Motion, the
allegations against me are inexorably linked to frivolous and vexatious
civil, commercial and family suits, nearing fifty in number as of the date
of this Affidavit, that HON. MARYANNE JEBET KITANY (“Hon. Kitany"), the MP
for Aldai Constituency, maliciously instituted against me following the
iretrievable breakdown of our relationship in 2018. Indeed, and as will
shortly become clear, the Mover Is a proxy of Hon Kitany. Further, and as
will shortly become clear, the Special Motion is nothing more than a
clever calumny for personal vendetta cloaked in a pretended concern

for the plight of farmers who, regrettably, received substandard fertiliser.
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Persecution, Vilification and Negative Media Propaganda

11 The previous administration and Hon Kitany waged a five-year negative
media publicity and vilification campaign against me between 2018
and 2022. Hon. Kitany's motivation for the five-year negative media
publicity and vilification campaign against me was, as explained, a
personal vendetta following the iretrievable breakdown of our
relationship in 2018. The previous administration’s motivation for the five-
year negative media publicity and vilification campaign against me, on
the other hand, was to punish me for my unwavering and unflinching
loyalty and support for the candidature of H. E. William Samoei Ruto in
the 2022 presidential election.

12 It is in the public domain that the five-year negative media publicity and
vilification campaign by Hon Kitany and the previous administration
falsely and persistently porirayed me, in both print and elecironic media,
as (among other things) an incorrigible womaniser, criminal, fraudster,
thug, crook and scoundrel.

13 | was not, of course, the sole victim of the previous administration’s five-
year persecution, negative media publicity and vilification campaign
against the supporters of H. E. Wililam Samoei Ruto. However, anyone
with a good memory will readily agree that the previous administration
succeeded in making me the poster child of its persecution, negative
media ‘publici’ry and vilification campaign against the stporters of H. E.
William Samoei Ruto. As a result, more than any other person, | was

subjected to multiple malicious criminal complaints, investigations,
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Friday afternoon arrests, the freezing of bank accounts and a sustained
smear campaign on both print and electronic media between 2018 and
2022.

14 Due to the previous administration's and Hon. Kitany's five-year
persecution, negative media publicity and vilification campaign against
me, my reputation has been unfairly mischaracterised and irreversibly
scandalised in the eyes of most citizens. Specifically, | was made the dog
with a bad name in the eyes and minds of Kenyans with access to a print
or electronic newspaper, a television broadcast or an FM radio
broadcast. This has made me an exiremely easy target for people who
wish to unfairly frame, blame and scapegoat me for crimes committed
by others.

15 Seen from the prism of the five-year persecution, negative media
publicity and vilification campaign outlined above, the Special Motion
is no more than a clever witch-hunt for furthering the personal vendetta
of an estranged ex-lover (i.e., Hon. Kitany) and sympathisers of the
previous administration. Specifically, | earnestly believe that the motive
underlying the Special Motion is to weaponise the frustrations of farmers
who were duped into purchasing substandard fertiliser as a tool for
hounding me out of office. In other words, the Mover, Hon Kitany and
sympathisers of the previous administration have opportunistically
converted the substandard fertiliser scandal into @ handy tool for
whipping emotions against “the noforious Linturi" while pretending to

assuage farmers' bona fide cries for justice.
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16 My advocates have advised me that our system of justice ks loath to

17

18

lynching and the “he is a bad guy" and Pontius Pilate's “crucify him"
approaches to adjudicating disputes. That is why Arlicle 152 (7) of the
Constitution of Kenya, 2010 ("the Constitution”) provides for the
establishment of a Select Committee to “investigate" the veracity of
allegations against a CS. | also earnestly believe that the immutable rules
against the admission of character evidence, disposition evidence, and
similar fact evidence confirm that our system of justice is loath to
lynching and the “he is a bad guy" and Pontius Pilate's “crucify him"
approaches to adjudicating judicial and quasi-judicial disputes.

| have been subjected to public lynching through negative media
propaganda, even during the pendency of the Special Motion, to
prejudice me in the instant inquiry. Annexed hereto and marked "FML-
é" is a copy of an online publication by the Star Newspaper on 2" May
2024 claiming, falsely and mailiciously, that officers from the DCI had
arrested, interrogated and processed me for formal arraignment in court
in relation to the substandard fertiliser scandal. | also urge this
Honourable Select Committee to view the fake news television
broadcast on Cifizen TV on 2rd May 2024, which is saved as “Video 3" in

the flash disk filed herewith.
Constitutional Threshold for Dismissal of a CS Under Article 152 (6)

As the Communication from the Chair dated 30t April 2024 (No. 021 of

2024) amply indicates, the threshold for the dismissal of a CS under
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Article 152 (6) of the Constitution is high. The threshold is “gross violation™
of the Constitution, “serious reasons" for believing a CS has committed
a crime under national or international law and “gross” misconduct.

19 My advocates have advised me that the prevailing case law from the
Supreme Court of Kenya requires the following as part of the threshold

for the dismissal or removal from office of State Officers—

(a) a specific act or omission by the State Officer, which means a Special
Motion for the dismissal of a CS cannot be founded on vague or
overbroad allegations that are not supported by material and

cogent evidence;

(b)a nexus between the State Officer and the alleged act or omission,
which means a Special Motion for the dismissal of a CS cannot be

based on the acts or omissions of a third party or third parties;

(c) “seriousness’ or “grossness” of the act or omission by the State Officer,
which means that a Special Motion for the dismissal of a CS cannot
be founded on ordinary infractions that fall in the realm of normal
human frailty and imperfection. A copy of the Supreme Court's
decision in Hon. Mike Mbuvi Sonko v The Clerk, County Assembly of

Nairobi City & 11 Others is annexed hereto and marked “"FML-7."
Role and Mandate of this Honourable Select Committee

20 As the Communication from the Chair dated 2rd May 2024 (No. 024 of
2024) amply indicates, the proceedings before this Honourable Select

Committee are “quasHudicial® and a vital component of the
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21

accountability and oversight frameworks provided in the Constitution.
As pointed out by the Chair, the proceedings require “not only diligence
and conscientiousness" but also greater thresholds of impartiality,
fairness, integrity and independence. My advocates have advised me

that the practical import of Communication from the Chair is that

(a)the Members of this Honourable Select Committee sit and act as
judges rather than as Members of the National Assembly or political

parties; and

(b)while siting and acting as judges, the Members of this Honourable
Select Committee are obliged to administer justice “without any fear,

favour, bias. affection, il-will, prejudice or any political, religious or

other influence” (see the Third Schedule to the Constitution).

Justice as a Two-Sided Coin

My advocates have advised me that justice has always been a two-
sided coin and hence the constitutional imperative of administering it
“without any fear, favour, bias, affection, ill-will, prejudice or any
political, religious or other influence” (see the Third Schedule to the

Constitution).

22 | vnreservedly acknowledge and sympathise with the plight of Kenyan

farmers who were duped into buying substandard fertiliser. Further, |

unreservedly acknowledge that the duped farmers deserve justice. It

would be an unfortunate day for our constitutional democracy.

however, if we were to conflate justice with emotional lynching,
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bloodletting, guillotining, “head rolling” or scapegoating. Accordingly,

the farmer's bona fide cries for justice cannot justify injusfice to me or any
other person. Specifically, the farmers’ bona fide cries for justice cannot

form the basis for upholding a Special Motion that—

(a) falsely accuses me or any other person of “gross violation” of the
Constitution, “serious reasons” for believing that | have committed a

crime under national law and “gross" misconduct;

(b)is driven by ulterior motives and personal vendetta on the part of the

Mover and my ex-lover (i.e. Hon. Kitany);

(c)seeks to reopen matters that the National Assembly extensively

considered when it approved my nomination as a CS; or
(d)revolves around acts and omissions of third parties.
PART B: INCURABLE LEGAL INFIRMITIES OF THE SPECIAL MOTION

23 My advocates have advised me that the Special Motion is incompetent
to the extent that it has incurable legal infimities, which are outlined in

the ensuing paragraphs of Part B of this Affidavit.
Defective Affidavit

24 The Special Motion is incompetent and incurably defective to the extent
that it is supported by an Affidavit that violates the express provisions of
section 4 of the Oaths and Statutory Declarations Act, The incurability of

this defect can be confirmed by countless judicial decisions, including—
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(a) the decision in Stephen M Mogaka v IEBC & 2 Others, Election Petition

No. 2 of 2017 (see, among others, paras 49 to 54 of the decision); and

(b) the decision in Maureen Nyambura Ngigi Warui v Board of Directors
Kenya Power & Lighting Company Ltd & 2 Others, Petition No. 226 of
2019 (see, among others, pages 6 to 8 of the decision). Copies of the

two judicial decisions are annexed hereto and marked “FML-8."
The Role of Cabinet Secretaries in Public Procurement

25 The Special Motion is incompetent to the extent that it seeks to have me
dismissed for public procurement acfs and omissions of a semi-
autonomous government agency that enjoys statutory, administrative
and operational protection from ministerial micro-management,
interference and meddling.

26 The lynchpin or subsfratum of the Special Motion, in my understanding,
is the allegation of “approving procurement and distribution of fake
fertiliser' (which is repeated at least ten times). However, as stated, my
powers and duties as a CS do not extend to “approving” the NCPB's
public procurement processes and administrative decisions. | urge this
Honourable Select Committee to peruse the NCPB's Organisational
Structure and the Tender Advert alluded to in the preceding paragraphs
of this Affidavit.

27 Even if it were accepted for argument's sake that | had the power of
“approving procurement and distribution of fake fertiliser,” the scope

and impact of the power would be too limited fo justify the draconian
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sanction of dismissal from office given the provisions of section 5 (2) of
the Public Procurement and Asset Disposal Act, 2015 (“the Procurement

Act"). Section 5 (2) of the Procurement Act states as follows—

A provision of an Act that provides for a person or
body to approve any work or expenditure shall not
be construed as giving that person or body any
power with respect to the entire procurement
proceedings.

28 To the best of my knowledge, CSs have little to no role in matters relating

to public procurement decisions and processes. This can be confirmed
by the framework for the segregation of responsibilities and systematic
and structured corporate decision-making established under Part V of
the Procurement Act (especially in sections 44 (1), 44 (2), 45 (1), 45 (4).
45 (5), 46 and 47). Under that framework, responsibility for public
procurement decisions and processes lies with specified actors with
clearly demarcated levels of authority. Specifically, Part V of the
Procurement Act only recognises the following actors in public

procurement processes and decisions—
(a)accounting officers;

(b)tender opening committees;

(c) tender evaluation committees;
(d)procurement professionals;

(e)inspection and acceptance committees;

(f) procurement agents; and
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(g) storekeepers.
Blaming a Single CS for Official Government Policy

29 The Special Motion seeks to have me dismissed from office for a
govemment policy that formed part of the Kenya Kwanza Election
Manifesto, which voters ratified in the 2022 general election. | urge this
Honourable Select Committee to note that the Mover has admitted that
the fertiliser subsidy program was part of the Kenya Kwanza Manifesto
and was even put to the electorate during the 2022 general election
(see page 12, para (i) of the Special Motion). It smacks of bad faith and
ulterior motives, therefore, for the Mover to unfairly target me for dismissal
on account of an official government policy ratified by voters in a

general election.
Acts that Pre-date My Appointment as a C$

30 The Mover has deliberately misrepresented the Judgment delivered in
High Court (Milimani) Constitutional Petition No. E048 of 2021 on 30th
November 2021 (notably, before my appointment as a CS). As can be
confirmed from the text of the Judgment, a copy of which is annexed

hereto and marked “FML-9," the Judgment vindicated me as follows—

87. What emerges from the Petitioners' documents
in support is that first, the parties' relationship was
contractual based on their commercial relations
with each other, which was well noted by Okwany
J in her determination in Barons Estate Limited v
Atticon Limited & 5 others [2019] eKLR and Barons
Estate Limited v Atticon Limited & 5 others [2020]
eKLR...Okwany J notes in both rulings under
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paragraphs 10 and 39 of the rulings that the
supposed titles were given voluntarily...

92. From the above analysis, it is clear that the
Petitioner...raised complaints with the 2nd
Respondent. The same needed to be investigated
by the 2nd Respondent...the 2nd Respondent has a
duty to properly investigate the complaints raised
by the Petitioners...Thereafter they can decide on
the way forward on the advice of the 1¢
Respondent.

93. | base this opinion on the fact that there are
already numerous cases of a civil nature between
the parties, stemming from family and contractual
relationships...

119. Having found that the 2nd Respondent did not
fully act or investigate the Petitioners’ complaint
lodged with him, | direct him to act on the same
and forward his findings to the 1t Respondent
within 90 days. During the 90 days, the 15t and 2nd
Respondents shall not charge or arrest the
Petitioners....

31 After the delivery of the Judgment as excerpted above, the Police fully
investigated the criminal acts alleged in the Special Motion. The Police
thereafter forwarded the file to the Office of the Director of Public
Prosecutions (‘the ODPP") for review and advice. The ODPP thoroughly
reviewed the investigation file and recommended that it be closed with
no further police action. A copy of a letter from the Directorate of
Criminal Investigations (“the DCI") dated 31t May 2023 is annexed
hereto and marked “FML-10."

32 My advocates have advised me that the letter from the DCI should put

to rest all the allegations in the Special Mofion relating to—

(a) “serious reasons for believing" that | have committed a crime under

national law;
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(b) current, pending or ongoing criminal investigations; and

(c)imminent arrests, arraignment, charging, prosecution etc. In any
event, the Special Motion is speculative to the extent that it seeks my

dismissal on account of anficipated future contingencies which may

not occur.

33 As is evident from the preceding narmration, the Special Motion seeks to
have me dismissed from office for alleged criminal acts that pre-date
my appointment as a CS, which the National Assembly considered in
approving my nomination as a CS. | disclosed the cases fo the National
Assembly when | attended the vetting/approval proceedings before |
was appointed a CS, which goes to show my candour and integrity.

34 Iam not even a parly to some of the alleged pending civil, commercial
and family suits listed in the Special Motion (which Hon. Kitany filed
against my family members and my businesses). Specifically, | am not a
party to—

(a)the High Court Civil Suit No. E086 of 2019: Gulf African Bank Limited v
Atticon Limited & 4 Others listed on page 15 of the Special Motion.
Nonetheless, | am aware that the High Court decided this suit against
Hon. Kitany's privies vide a Judgment delivered on 26 May 2023. A

copy of the Judgment is annexed hereto and marked "FML-11"; and

(b) the High Court Civil Suit No. E1316 of 2020: Linkit Limited & Another v

Brenda Mithika listed on page 16 of the Special Motion (the parties to
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this suit are Linkit Ltd, Arnold Kipkurui (who is a son to Hon Kitany) and

Brenda Mithika (who is my daughter).

35 To repeat, all the allegations relating to the Mover's fanciful “serious
reasons for believing” that | have committed a crime under national law
are inexorably linked to frivolous and vexatious civi, commercial and
family suits, nearing fifty in number as of the date of this Affidavit, that
Hon. Kitany deliberately and maliciously instituted against me following

the iretrievable breakdown of our relationship in 2018.
Countless Judicial Decisions in My Favour

36 Several judges and magistrates have made countiess decisions that
have vindicated me in relation to the alleged criminal acts and the
vexatious civil, commercial and family suits, nearing fifty in number as of
the date of this Affidavit, that Hon. Kitany maliciously instituted against

me. The decisions include—

(a)the Ruling delivered by the Environment and Land Court on 17t
January 2022 in Nairobi ELC Case No. E393 of 2021, which sfruck out
as an abuse of the court process. Hon. Kitany's sult seeking exclusive
user and possession of my Runda home. A copy of the Ruling is

annexed hereto and marked “"FML-12";

(b)the Ruling delivered by the Court of Appeal on 19t August 2022 in
Nairobi Civil Application No. E068 of 2022, which dismissed as an

abuse of judicial process, Hon. Kitany's application for exclusive user
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and occupation of my Runda home. A copy of the Ruling is annexed

hereto and marked "FML-13";

(c)the Judgment delivered by the Milimani Chief Magistrate’s Court in
Divorce Cause No. 272 of 2019 on 27th Sepfember 2022, which
dismissed Hon. Kitany's anchor claim of the existence of a mamiage
and matrimonial rights between her and me. A copy of the

Judgment is annexed hereto and marked "FML-14";

(d)the Ruling delivered by the Milimani High Court on 20% June 2019 in
Commercial Case No. 138 of 2018, which dismissed Hon. Kitany's

allegations of forgery and wrongful charging of title documents. A

copy of the Ruling is annexed hereto and marked “FML-15";

(e)the Ruling delivered by the Milimani High Court on 17th December
2020 in Commercial Case No. 138 of 2018, which dismissed, yet again,

Hon. Kitany's allegations of forgery and wrongful charging of fitle

documents. A copy of the Ruling is annexed hereto and marked
“FML-16";

(f) the Eviction Order issued by the Milimani Chief Magistrate's Court on
7™ February 2023 in Divorce Cause No. 272 of 2019, which lifted ex-
parte orders previously granted to Hon. Kitany in Miscellaneous
Application No. 1044 of 2018 on account of her alleged but non-
existent marriage to me. A copy of the Eviction Order is annexed

hereto and marked "“"FML-17";
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(g) the Ruling delivered by the Milimani High Court on 24% April 2023 in
Family Division Appeal No. E022 of 2023, which dismissed Hon. Kitany's
Application for a stay of the orders issued in the Divorce Cause. A

copy of the Ruling is annexed hereto and marked “FML-18"; and

(h) the Ruling delivered by the Milimani High Court on 34 November 2023
in Family Division Appeal No. E022 of 2023, which dismissed Hon.
Kitany's Application to cite me for contempt of court. A copy of the

Ruling is annexed hereto and marked “FML-19."
The Sub Judice Rule

37 The dlleged pending personal, family, property and company court
cases against me, which are all filed by Hon. Kitany, predate my
appointment as a CS. The National Assembly considered all those cases
when it approved my nomination as a CS. More importantly, the Mover's
admission that some of the cases are stil pending is the most
unmistakable evidence that the Special Motion is sub judice contrary to

Standing Order 89.
Inapplicable Constitutional Provisions

38 The Special Motion seeks to have me dismissed for an alleged breach of

constitutional provisions that have no bearing on my powers and

responsibilities as a CS. To illustrate—
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(a)the Allegation 1 (e) of the Special Motion accuses me of gross
violation of “Article 152 (5 (a) to (10)" of the Constitution, yet these

provisions are incapable of violation by a CS; and

(b)the Allegation 1 (a) of the Special Motion accuses me of gross
violation of “Article 2" of the Constitution, yet there is no allegation of
treason or any attempt on my part to exercise any extra-

constitutional powers.

The Special Motion seeks to have me dismissed for acfs and omissions of
the previous administration, which also predate my appointment as a
CS. To illustrate, page 14 of the Special Motion falsely accuses me of
misrepresenting the nature of the Agency Agreement signed between
the NCPB and 51 Capital on 315t March 2022, seven months before | was
appointed a CS. As can be confimed from the Agency Agreement, a
copy of which is annexed hereto and marked “"FML-20," there is nothing
in the text to suggest that GPC Diatomaceous is a fertfiliser and not a soil
conditioner. Indeed, and as can be confirmed from the text, the Agency
Agreement does not mention the word “fertilizer." | urge this Honourable
Select Committee to take judicial notice of the fact that unlike the item
described in the Agency Agreement between NCPB and 51 Capital,
fertiliser fertilisers are usually described using symbols and ratios that

depict their chemical elements composition.
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Inadmissible Hearsay

40 My advocates have advised me that the Special Motion is based on

inadmissible hearsay. | am specifically advised that—

(a)the lefter by Mr Ahmednasir Abdullahi SC, which is produced on
pages 32 to 43 of the Special Motion, is inadmissible hearsay to the
extent that Mr Ahmednasir Abdullahi SC did not receive or otherwise
participate in any of the alleged telephone calls or witness the

alleged factory visit;

(b) the screengrabs attached to the letter by Mr Ahmednasir Abdullahi

SC have not been authenficated by the police, the mobile

telecommunication services provider or any other credible source or

authority; and

(c)the alleged public spats with journalists are attributed to an alleged
press statement by Ms Faith Odhiambo, who is not a joumnalist and

thus cannot claim to be a witness to the alleged spats.
PART C: RESPONSES TO THE SPECIFIC ALLEGATIONS IN THE SPECIAL MOTION

41 | have endeavoured to condense and summarise, in the ensuing
paragraphs of Part C of this Affidavit, for clarity and to demonstrate
frivolity the specific allegations that the Special Motion makes against

me.
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Gross Violations of the Constitution
Allegation 1 (a): Gross Violation of Articles 2 and 10 (1) (c)

42 Allegation 1 (a) states that the CS “appears” to have grossly violated
Articles 2 and 10 (1) (c) of the Constitution. The use of the word
‘appears” demonstrates the Mover's doubt in the veracity of the
allegation. Prima facie, the allegation falls far short of the applicable
constitutional, legal, nexus and evidential thresholds established by the
Supreme Court in the Sonko case (supra). Nonetheless, the Mover of the

Special Motion accuses me of—

(a) “not undertaking public participation' in the implementation of a far-

reaching policy decision on the procurement and distribution of
fertiliser [see allegation 1 (a) (i})]; and

(b)making and implementing the public policy of “approving the

procurement and distribution of fake fertiliser" [see allegation 1 (q)
(ii)].

43 My response to allegation 1 (a) is that—

(a) the allegation as to public participation s frivolous to the extent that
it relates to a govemment policy that formed part of the Kenya
Kwanza Election Manifesto, which voters ratified in the 2022 general
election. No mode of public participation can conceivably rank
higher than putting an issue to the electorate in a general election,

being the true locus for the free exercise of their will. | urge this
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Honourable Select Committee to note that the Mover has admitted
that the fertiliser subsidy program was part of the Kenya Kwanza
Election Manifesto and was even put to the electorate during the
2022 general election (see page 12, para (i) of the Special Motion).
It smacks of bad faith and ulterior moftive, therefore, for the Mover to
unfairly target me for dismissal on account of an official government
policy ratified by voters in a general election. Moreover, and in any
event, the fertiliser subsidy program was not really a new policy that
required public participation, as the previous administration had
already adopted and implemented the policy long before my

appointment as a CS;

(b)the Kenya Kwanza Govemment has never adopted a policy to
procure and distribute “fake fertiliser.” The Mover has not presented
any tender document, Cabinet Memo or other evidence of the
existence of a policy to procure and distribute “fake fertiliser." How
can | approve a non-existent policy? The accusation of “approving
the procurement and distribution of fake ferfiliser,” which is repeated
seven times in the Special Motion, is just a sensational claim devoid
of any factual basis. A spurious allegation cannot stick or hold merely

because it is repeated seven times or any other number of times; and

(c)contrary to the Mover's allegation, | formally warned the NCPB,

purely acting in an abundance of caution, of the dangers of
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substandard fertiliser. A copy of my letter dated 20th December 2023

is annexed hereto and marked "FML-21."
Allegation 1 (b): Gross Violation of Article 46

44 Allegation 1 (b) states that the CS "appears” to have grossly violated
Arficle 46 of the Constitution. The use of the word “appears’
demonstrates the Mover’s doubt in the veracity of the allegation. Prima
facie, the allegation falls far short of the applicable constitutional, legal,

nexus and evidential thresholds established by the Supreme Court in the

Sonko case (supra). Nonetheless, the Mover of the Special Motion

accuses me of—

(a)infringing consumers' right to goods and services of reasonable
quality and to the protection of their health, safety and economic

interests by “"approving the procurement and distribution of fake
fertiliser” [see allegation 1 (b) (i)]; and

(b) “approving budgets' for the “procurement and distribution of fake
fertiliser” by the NCPB [see allegation 1 (b) (ii)].

45 My response to allegation 1 (b) is as follows—

(a)the allegation Is frivolous to the extent that it is founded on a non-
existent government policy of procuring and distributing "“fake

fertiliser":

(b)my duties and powers as a CS do not extend to “approving budgets"

for the NCPB's procurements. | reiterate the depositions in the
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preceding paragraphs of this Affidavit on the Organisational
Structure of the NCPB and the framework for the segregation of
responsibilities and systematic and structured corporate decision-

making established under Part V of the Procurement Act;

(c)I am not a manufacturer or distributor of any goods or services that
could conceivably infringe on consumer rights, nor am | omniscient
in my official capacity as a CS. Specifically, | wholly rely on
independent technical agencies of the State to ensure that
consumers enjoy goods and services of reasonable quality and to

protect their health, safety and economic interests;

(d)though highly regrettable, the failure of independent technical
agencies to detect consignments of substandard fertiliser that
comprised barely 0.05% of the total supply (specifically, 3,000 bags
out of a total of more than 5,349,829 bags) cannof wamant the knee-

jerk, disproportionate and draconian sanction of dismissing a CS from

office. Indeed, no CS would survive dismissal under such an
unreasonable and impracticable standard of  ministerial

responsibility;

(e)in the manufacturing industry, it is not inconceivable or improbable
for products from a specific batch to fall below the prescribed
standards (as happened with the 3,000 bags of fertiliser from Batch
Number 03/2024 that triggered the Special Motion. Indeed,

manvufactured products are assigned batch and serial numbers to
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facilitate tracing and recall if problems are subsequently discovered,
as happened in the matter under investigation. Such recalls are not
unheard of in the manufacturing world. The fact that the NCPB was
able to track, trace and recall the bags from the affected batch is
inconsistent with the narrative of a scheme to procure and distribute

“fake fertiliser." i
Allegation 1 (c): Gross Violation of Article 73

46 Allegation 1 (c) states that the CS “appears" to have grossly violated
Arficle 73 of the Constitution. The use of the word “appears”
demonstrates the Mover’s doubt in the veracity of the allegation. Prima
facie, the allegation falls far short of the applicable constitutional, legal,
nexus and evidential thresholds established by the Supreme Court in the

Sonko case (supra). Nonetheless, the Mover of the Special Motion

accuses me of—

(a) "approving procurement and distribution of fake fertiliser,” to which |

have already responded sufficiently [see allegation 1 (¢) (ii)];

(b) exercising a public trust in a manner that is inconsistent with the

objects of the Constitution [see dllegation 1 (c) (i)]: and

(c) failing to bring honour and dignity to the nation and the office of the

CS for Agriculture and Livestock Development [see allegation 1 (c)

U]E
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47 My response to Allegation 1 (c) is that the Special Mofion does not
disclose any wrongful act or omission on my part that substantiates the
claims of "gross" violation of Article 73, breach of public trust and failure

to bring honour and dignity to the office of the CS.
Allegation 1 (d): Gross Violation of Article 201

48 Allegation 1 (d) states that the CS “appears” to have grossly violated
Arlicle 201 of the Constitution. The use of the word “appears”
demonstrates the Mover's doubt in the veracity of the allegation. Prima
facie, the allegation falls far short of the applicable constitutional, legal,
nexus and evidential thresholds established by the Supreme Court in the
Sonko case (supra). Nonetheless, the Mover of the Special Motion

accuses me of—

(a) "approving procurement and distribution of fake fertiliser,” to which |

have already responded sufficiently [see allegation 1 (d) (i)]; and

(b)failure to apply public money in a product and responsible way,
which is also linked to "approving procurement and distribution of

fake fertiliser,” to which | have already responded sufficiently [see
allegation 1 (d) (i)].

Allegation 1 (e): Gross Violation of Article 152 (5) et seq

49 Allegation 1 (e) states that the CS “appears” to have grossly violated
Articles 152 (5) (a). (c). (6). (7). (8). (?) and (10) of the Constitution. The

use of the word “appears” demonstrates the Mover's doubt in the
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veracity of the allegation. Prima facie, the allegation falls far short of the
applicable consfitutional, legal, nexus and evidential thresholds
established by the Supreme Court in the Sonko case (supra).

Nonetheless, the Mover of the Special Motion accuses me of—

(c) overseeing the implementation of the budgets of the NCPB for the

“procurement and distribution of fake fertiliser,” to which | have

already responded sufficiently;

(d)lying to the Departmental Committee, whose work is still ongoing,
that the Agreement signed between the NCPB and 51 Capital Africa
Diatomite Industries on 315t March 2022 (long before | was appointed

a CS) was for the sale of a soll conditioner rather than a chemical
fertiliser [see allegation 1 (e) (i)]; and

(e)violating the principles of public service duty to use resources

efficiently, effectively and economically [see allegation 1 (e) (ii)].
50 My response to allegation 1 (e) of the Special Motion is as follows—

(a) the allegation is frivolous to the extent that Articles 152 (5) (a), (c). (6),
(7), (8). (9) and (10) of the Constitution are inapplicable and

incapable of violation by a CS; and

(b)as already explained, the text of the Agency Agreement signed
between the NCPB and 51 Capital Africa Diatomite Industries on 31st
March 2022 (long before my appointment as a CS) does not state

that GPC Diatomaceous Is a fertiliser. Further, and in any event, the

Page 31 of 386



Mover of the Special Motion has not adduced any evidence to
substantiate the accusation that | misled the Departmental

Committee that GPC Diatomaceous is a soil conditioner.
Allegation 2: Crimes Under National Law

51 Allegation 2 states that the CS “there are serious reasons” for believing
that | have committed crimes under national law (specifically, under
sections 100, 101, 353 and 355 of the Penal Code. The “serious reasons”

given for the belief are—

(a)a letter that Ahmednasir Abdulkahi SC wrote to the DCI on 19 April
2024 on behalf of his client, a copy of which is produced on pages
32-34 of the Special Motion [see allegation 2 (a)]; and
the Judgment delivered in High Court (Milimani) Constitutional Petition
No. E048 of 2021 on 30t November 2021 (notably, before my
appointment as a CS), which is part of the countless court cases
between Hon. Kitany and me [see allegations 2 (a) (i) and 2 (b)].
52 My response to allegation 2, which is already set out in Parts A and B of

this Affidavit, is that—

(a) the letter that Ahmednasir Abdullahi SC wrote to the DCl on 19" April
2024 on behalf of his client is inadmissible hearsay. Accordingly, the

letter is not evidence of anything;

Page 32 of 386



(b)the Mover of the Special Motion has misrepresented the contfents,

tenor and purport of the Judgment delivered in High Court (Milimani)

Constitutional Petition No. E068 of 2021 on 30t November 2021;

(c)the invocation and misrepresentation of the contents, tenor and
purport of the Judgment delivered in High Court (Milimani)
Constitutional Petition No. E068 of 2021 on 30t November 2021
unwittingly discloses the hidden hand and motive behind the Special
Motion. Specifically, it discloses, especially when read together with
the mulfiple civil, commercial and family suits mentioned on pages
15 and 16 of the Special Motion, that Hon. Kitany is using the Mover
as a proxy in her now seven-year campaign of personal vendetta
and persecution against me. A newspaper printout that points to
Hon. Kitany as the actual Mover of the Special Motion is annexed
hereto and marked “FML-22." Further, a K-24 television broadcast of
Hon. Kitany agitating for my dismissal from office a few weeks before
the filing of the Special Motion is saved as “Yideo 4" in the flash disk

fled herewith; and

(d)in any event, the alleged criminal acts pre-date my appoiniment as
a CS and were (i) thoroughly investigated by the police, (ii) reviewed

by the ODPP and (iii) closed with a recommendation for no further
police acﬁon.
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Allegation 3: Gross misconduct Under Cap 185C

53 Allegation 3 states that | have engaged in “gross misconduct” by
breaching sections 8, 10 (a) and (b), 11 (a) and 29 of the Leadership and
Integrity Act (Cap 185C). Other than “approving procurement and
distribution of fake fertiliser” and “submitting false information” to the
Departmental Committee, to which | have already replied sufficiently,
the only other basis for Allegation 3 lies in a press statement that Ms Faith
Odhlambo, the President of the Law Society of Kenya, issued on 22nd
April 2024. A copy of the press statement is produced on pages 30 and
31 of the Special Motion. The press statement accused me of having a
“public spat with jounalists” and “purporting to revoke licenses” without
conducting proper investigations [see allegations 3 (a) and 3 (b)].

54 Just like the letter that Ahmednasir Abdullahi SC wrote to the DClon 19t
April 2024 on behalf of his client, the press statement that Ms Faith
Odhiambo issued on 22nd April 2024 constitutes inadmissible hearsay and
thus is not evidence of anything. Further, and in any event, the Special
Motion does not contain any evidence of the alleged public spat and
revocation of licenses. Copies of section 63 of the Evidence Act and the
classical decision in Teper v R [1952] A. C. 480 on hearsay evidence are

annexed hereto and marked "FML-23."
PART D: CONCLUSION

55 As can be confirmed from the preceding paragraphs of this Affidavit

and the annextures to it—
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(a) the Special Motion is incompetent and incurably defective to the

extent that it is supported by an Affidavit that violates the express

provisions of the Oaths and Statutory Declarations Act (Cap 15);

(b) the Special Motion is incompetent to the extent that it seeks to have

me removed from office—

(i)

(ii)

(i)

(iv)

for the public procurement acfs and omissions of a semi-

autonomous government agency. with which | am statutorily

barred from meddling;

for a government policy that formed part of the Kenya Kwanza
Election Manifesto, which also existed prior to my appointment

as a CS and which voters rafified in the 2022 general election;

for alleged criminal acts that pre-date my appointment as a
CS, which have been thoroughly investigated by the Police,
reviewed by the ODPP and closed with a recommmendation for

no further police action;

for personal, family, property and company court cases filed
by Hon. Kitany against me, which (i) predate my appointment
as a CS, (ii) the National Assembly considered in approving my
nomination as a CS and (iii) in respect of which many judges

and magistrates have so far determined in my favour;

for personal, family, property and corporate court cases filed

by Hon. Kitany against me, which predate my appointment as
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a CS, the House considered in approving my nomination as a

CS and some of which are sub judice within the meaning of

Standing Order 89;

(vi)  for an alleged breach of constitutional provisions that have no

bearing on my powers and responsibilifies as a CS;

(vii)  for acts and omissions of the previous administration, which

also predate my appointment as a CS; and

(c) the Special Motion is incompetent to the extent that it is based on

inadmissible hearsay.

56 | swear this Affidavit in response to and opposition to the Special Motion

and humbly urge this Honourable Select Committee to find and hold

that the allegations against me have not been substantiated.

57 The depositions in this Affidavit are accurate to the best of my

knowledge and belief, save where | have relied on advice or information

whose sources are disclosed.
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GAZETTE NOTICE NO. 13033
THE CONSTITUTION OF KENYA

APPOINTMENT OF CABINET SECRETARIES

IN EXERCISE of the powers conferred by Article 152 (2) of the
Constitution, I. William Samoei Ruto, President and Commander-in-

Chiel of the Kenya Defence Forces, appoint —

Wycliffe Musalia Mudavadi,
Kithure Kindiki (Prof ),
Simon Kiprono Chelugui,
Aden Bare Duale,

Njuguna Sospeter Ndung'u (Prof.),
Davis Kimutai Chirchir,
Alfred Mutua,

Alice Muthoni Wahome,
Ababu Namwamba,

Salim Mvurya,

Onesimus Kipchumba Murkomen,
Soipan Tuya,

Moses Kiarie Kuria,

Ezckiel Machogu Ombaki,
Aisha Jumwa Kansa Katana,
Eliud Okech Owalo,
Rebecca Miano,

Susan Nakhumicha Walula,
Peninah Malonza,

Zachana Mwangi Njeru,
Franklin Mithika Linturi,
Forence Koske Bore.

to be Cabinet Secretaries, with effect from the 27th October, 2022,
Dated the 26th October, 2022,
WILLIAM SAMOEI RUTO,

President.

GAZETTE NOTICE NO. 13034
THE CONSTITUTION OF KENYA
APPOINTMENT

IN EXERCISE of the powers conferred by Article 156 (2) of the
Constitution, 1, William Samoei Ruto, President and Commander-in-
Chiefl of the Kenya Defence Forces, appoint —

JUSTIN BEDAN NJIOKA MUTUR]
to be the Attomey-General, with effect from the 27th October, 2022,
Dated the 26th October, 2022,

WILLIAM SAMOEI RUTO,
President.

GAZETTENOTICE No. 13035

THE CONSTITUTION OF KENYA
APPOINTMENT

IN EXERCISE of the powers conferred by Arnticle 154 (2) (a) of
the Consttution, 1, William Samoei Ruto, President and Commander-
in-Chiefl of the Kenya Defence Forces, appoint —

MERCY KIIRU WANJAU

to be the Secretary to the Cabinet. with efTect fTrom the 27th October.,
2022,

Dated the 26th October, 2022,

WILLIAM SAMOEI RUTO.
President.
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5/6/24, 11:03 AM Bumula MP's wife Nyambura charged with fraud - The Standard

Home Central

Bumula MP's wife Nyambura charged with fraud

By Fidehs Kabunyi| 2d ago

Bumula Mp Jack Wamboka Wanami during an interview with the Standard at his rural home in Bumula
constituency on September 10, 2023. [Benjamin Sakwa. Standard]

Bumula MP Jack Wamboka's wife was on Thursday charged before a Kiambu court over fraud.
She denied obtaining over Sh1.9 million in an alleged nurse's training scam.

Christine Nyambura Muturi appeared before Kiambu Senior Principal Magistrate Meresia Opondo.

Nyambura was directed to remain in custody after she denied eight counts of falsely obtaining the money

and offering nursing certificate courses in an unaccredited institution.

“The court hereby directs the suspect to remain in custody until tomorrow when the court will rule on the

bail application," Opondo ruled.
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5/6/24, 11:.03 AM Bumula MP's wife Nyambura charged with fraud - The Standard
According to the charge sheet, Nyambura was accused of obtaining Sh1,959,000 from seven individuals

by inducing them to pay college fees for a certified nursing assistant course at Westwick Institute Limited.

Keep Reading

Maai Mahiu's neglected tunnel that exploded, killing over 50

Two Italians deny Sh32 million fraud charges

- . MP wants Linturi to quit over fake fertiliser scam
3. 4,
1 EBr ST

"On diverse dates between January 20, 2023, and February 27, 2024, in Gigiri area within Nairobi County,
jointly with others not before court being the director of Westwick Institute Limited, offered training in
Certified Nurse Assistant without accreditation, licensing and registration by Technical and Vocational

Education and Training Authority," read part of the charge sheet.

Nyambura denied that she obtained Sh428,500 from Sally Wanjiru between January 20, 2023, and July 28,
2023, by inducing her that she could be trained and issued with a certificate in certified nursing assistant

course from Westwick Institute Limited that is not accredited by TVET.

She was further accused of obtaining various amounts of money from six other unsuspecting Kenyans.

She will appear in court on Tuesday, May 7 for a hearing on bail.

She is currently hospitalized at a Nairobi hospital under police watch.
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COURT FILE NO:

REPUBLIC OF KENYA

CHARGE SHEET

i 262 N
.................................... POLICE CASE NO: CR. No. .22 s

Ly \

ODPP MSN 2 OB NUMBER: sserprzesersezerrezesosesss
ODPP STATION: ......ocovvvioiii DATE DRAFTED: 02/05/2024
First name Surname or Father's Name | ldentity Card/Passport No.
1. JOSEPH MUNA KIMOTE 10860904
2. DAVESHKUMAR BHUPENDRABHAI | PATEL 21407294
3. CHANDRABHAN CHIMURKAR
4. COLLINS KIPCHUMBA NG'ETICH 23152723
5. KEL CHEMICALS LIMITED 24284320
6. MEMS DISTRIBUTORS LIMITED C.170645
CHARGE CONSPIRACY TO COMMIT AN OFFENCE OF ECONOMIC CRIME CONTRARY TO
SECTION 47A (3) AS READ WITH SECTION 48 (1) OF THE ANTI-CORRUPTION AND
COUNT | ECONOMIC CRIMES ACT No. 3 OF 2003

PARTICULARS OF
OFFENCE (see
second Scheduled of
ErC)

1. JOSEPH MUNA KIMOTE, 2. CHANDRABHAN CHIMURKAR 3. DAVESHKUMAR
BHUPENDRABHAI PATEL, 3. COLLINS KIPCHUMBA NG'ETICH: Between 21
December, 2023 and 21" March, 2024 at unknown place within the Republic of
Kenya, jointly with others not before court, conspired to commit an offence of
economic crime during the tendering, manufacture, distribution and supply of one
hundred and fourteen thousand, seven hundred and seven (114,707) bags of 50Kgs
substandard fertilizer worth three hundred and fifty three million, four hundred and
fifty two thousands and five hundred shillings (kshs.353,452,500/=) under
government fertilizer subsidy programme through National Cereals and Produce
Board purporting it to be standard fertilizer.(See Count Il to XV overleaf)

If accused arrested Date of arrest Without | Date apprehension Bond or Bail Is application
or with | to court and amount made for
warrant summons to

issue

Yes 03/05/24 W/A 06/05/24 KSHS. 100,000

Remanded adjourned to

Complainant and

REPUBLIC THROUGH DIRECTORATE OF CRIMINAL INVESTIGATIONS

address
Police Station FIU - IB DCI HQRS
Witness 1. CAROLYN CHEPWOGEN
2. KENNETH WAINAINA
3. OTHERS TO BE STATED o2 74 1E" .
Sentence

Court and Date

................

....... WAL ...........

ODPP STAMP/DATE/SIGNATURE
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COUNT Il - FOR 15T ACCUSED PERSON
|

WILLFUL FAILURE TO COMPLY WITH LAW RELATING TO PROCUREMENT
CONTRARY TO SECTION 45(2)(b) AS READ WITH SECTION 48(1)(a) OF THE OF THE
ANTICORRUPTION AND ECCNOMIC CRIMES ACT NO.3 OF 2003.

PARTICULARS

JOSEPH MUNA KIMOTE: Between 21 December, 2023 and 21" March, 2024 at
National Cereals and Produce Board headquarters in Nairobi City within Nairobi
County, being a person employed by public body as the Managing Director of National
Cereals and Produce Board knowingly and unlawfully failed to ensure quality fertilizer of
sixty-nine thousand and seventy (69,070) bags of 50Kgs NPK fertilizer valued at Two
ninety-seven million and one thousand shillings (Kshs. 297,001,000/-) supplied by Mems
Distributors Limited was within the required Kenyan standards.

COUNT 111 - FOR 3" ACCUSED PERSON

WILLFUL FAILURE TO COMPLY WITH LAW RELATING TO PROCUREMENT
CONTRARY TO SECTION 45(2)(b) AS READ WITH SECTION 48(1)(a) OF THE OF THE
ANTICORRUPTION AND ECONOMIC CRIMES ACT NO.3 OF 2003.

PARTICULARS

JOSEPH MUNA KIMOTE: Between 21* December. 2023 and 21* March, 2024 at
National Cereals and Produce Board headquarters in Nairobi City within Nairobi
County, being a person employed by public body as the Managing Director of National
Cereals and Produce Board knowingly and unlawfully failed to ensure quality fertilizer of
forty five thousand, six hundred and thirty seven (45,637) bags of 50Kgs NPK fertilizer

valued at one hundred and seventy six million, four hundred and sixteen thousand
bgas within the required

shillings (Kshs. 176,416,000/-) supplied by Kel Cheimcalsé;unlo?d
Kenyan standards. Q\ O GAY
APPROVED

--------------------------------------------------

ODPP STAMP/DATE/SIGNATURE
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|

COUNT IV- FOR 2% 3% AND 5™ ACCUSED PERSON

MANUFACTURING SUBSTANDARD GOODS CONTRARY TO SECTION 9(4) AS READ
WITH SECTION 15 OF THE STANDARDS ACT CAP 496 LAWS OF KENYA

PARTICULARS:

1. DAVESHKUMAR BHUPENDRABHAI PATEL, 2. CHANDRABHAN CHIMURKAR 3. KEL
CHEMICALS LIMITED: Between 31 January, 2024 and 21+ March, 2024, at KEL Chemicals
Limited Factory in Thika township within Kiambu County, having been issued with
Standardization Permit Number 72446 for manufacture of NPK fertilizer (10:26:10)
branded as KEL GREEN, knowingly manufactured sixty-nine thousand and seventy
(69.070) bags/50kgs of substandard NPK 10:26:10 fertilizer valued at two hundred and
seventy-six million shillings (Kshs. 276,000,000/-).

COUNT V- FOR 2n0 ,3#0 AND 5™ ACCUSED PERSON

MANUFACTURING SUBSTANDARD GOODS CONTRARY TO SECTION 9(4) AS READ
WITH SECTION 15 OF THE STANDARDS ACT CAP 496 LAWS OF KENYA

PARTICULARS:

1. DAVESHKUMAR BHUPENDRABHAI PATEL, 2. CHANDRABHAN CHIMURKAR, 3. KEL
CHEMICALS LIMITED: Between 31¢ January, 2024 and 21* March, 2024, at KEL Chemicals
Limited Factory in Thika township within Kiambu County, having been issued with
Standardization Permit Number 44463 for manufacture of NPK fertilizer (9:16:6) branded
as KEL GOLD, knowingly manufactured thirty five thousand. four hundred and seventeen
(35.417) bags/50kgs of substandard NPK 9:16:6 fertilizer valued at one hundred and
fourteen million, six hundred and sixty eight thousand shillings (Kshs. 141,668,000/-).

COUNT VI- FOR 20, 3*° AND 5™ ACCUSED PERSON

MANUFACTURING SUBSTANDARD GOODS CONTRARY TO SECTION 9(4) AS READ
WITH SECTION 15 OF THE STANDARDS ACT CAP 496 LAWS OF KENYA

PARTICULARS:

1. DAVESHKUMAR BHUPENDRABHAI PATEL, 2. CHANDRABHAN CHIMURKAR, 3. KEL
CHEMICALS LIMITED: Between 31 January, 2024 and 21* March, 2024, at KEL Chemicals
Limited Factory in Thika township within Kiambu County, having been issued with
Standardization Permit Number 44789 for manufacture of NPK fertilizer (10:17:0) branded
as KELPHOS PLUS, knowingly manufactured ten thousand, two hundred and twenty
(10,220) bags/50kgs of substandard NPK 10:17:0 fertilizer valued at thirty four million,
seven hundred and forty eight thousand shillings (Kshs. 34,748,000/-).

3
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COUNT VII - FOR 2N0, 3% AND 5™ ACCUSED PERSON

APPLYING STANDARDIZATION MARK TO A COMMODITY THAT DOES NOT COMPLY
WITH RELEVANT KENYA STANDARDS CONTRARY TO SECTION 10(6) AND 10(8) OF
THE STANDARDS ACT CAP 496 LAWS OF KENYA

PARTICULARS:

1. DAVESHKUMAR BHUPENDRABHAI PATEL, 2. CHANDRABHAN CHIMURKAR, 3. KEL
CHEMICALS LIMITED: Between 31* January, 2024 and 21* March, 2024, at KEL Chemicals
Limited in Thika township within Klambu County, knowingly and with intent to deceive,
you applied the Standardization Mark 72446 on 69,070 bags of 50kgs KEL GREEN NPK

10:26:10 of substandard fertilizer.

COUNT VIll - FOR 2n0, 382 AND 5™ ACCUSED PERSON

APPLYING STANDARDIZATION MARK TO A COMMODITY THAT DOES NOT COMPLY
WITH RELEVANT KENYA STANDARDS CONTRARY TO SECTION 10(6) AND 10(8) OF
THE STANDARDS ACT CAP 496 LAWS OF KENYA

_PARTICULARS:

1. DAVESHKUMAR BHUPENDRABHAI PATEL, 2. CHANDRABHAN CHIMURKAR, 3. KEL
CHEMICALS LIMITED: Between 31 January, 2024 and 21 March, 2024, at KEL Chemicals
Limited in Thika township within Kiambu County, knowingly and with intent to deceive,
you applied the Standardization Mark 44463 on 35,417 bags of 50kgs KEL GOLD NPK

10:26:10 of substandard fertilizer.

COUNT IX - FOR 2nv, 3%0 AND 5™ ACCUSED PERSON

APPLYING STANDARDIZATION MARK TO A COMMODITY THAT DOES NOT COMPLY
WITH RELEVANT KENYA STANDARDS CONTRARY TO SECTION 10(6) AND 10(8) OF

THE STANDARDS ACT CAP 496 LAWS OF KENYA

_PARTICULARS:

1. DAVESHKUMAR BHUPENDRABHAI PATEL, 2. CHANDRABHAN CHIMURKAR, 3. KEL

CHEMICALS LIMITED: Between 31* January, 2024 and 21* March, 2024, at KEL Chemicals
Limited in Thika Township within Kiambu County, knowingly and with intent to deceive,
you applied the Standardization Mark 44789 on 10,220 bags of SOkgs KEL GREEN NPK

10:26:10 of substandard fertilizer.

ODPP STAMP/DATE/SIGNATURE OFFICER IN CHARGF,K\UTWFA POLICE STATION
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COUNT X- FOR 4™ AND 6™ ACCUSED PERSON

OFFERING FOR SALE SUBSTANDARD GOODS CONTRARY TO SECTION 10(4) AS READ
WITH SECTION 15 OF THE STANDARDS ACT CAP 496 LAWS OF KENYA

PARTICULARS:

1. COLLINS KIPCHUMBA NGETICH, AND 2. MEMS DISTRIBTORS LIMITED: Between 31¢
January, 2024 and 21¢ March, 2024, at National Cereals and Produce Board Depots within
the Republic of Kenya, offered for sale sixty-nine thousand and seventy (69,070)
bags/50kgs of substandard NPK 10:26:10 fertilizer valued at two hundred and seventy-six
million shillings (Kshs. 276.000,000/-) to Kenyan farmers through National Cereals and
Produce Board.

COUNT XI- FOR 20, 30 AND 5™ ACCUSED PERSON

OFFERING FOR SALE SUBSTANDARD GOODS CONTRARY TO SECTION 10(4) AS READ
WITH SECTION 15 OF THE STANDARDS ACT CAP 496 LAWS OF KENYA

PARTICULARS:

1. DAVESHKUMAR BHUPENDRABHAI PATEL, 2. CHANDRABHAN CHIMURKAR, 3. KEL
CHEMICALS LIMITED: Between 31* January, 2024 and 21" March, 2024, at National
Cereals and Produce Board Depots within the Republic of Kenya, offered for sale thirty-
five thousand, four hundred and seventeen (35,417) bags/50kgs of substandard NPK 9:16:6
fertilizer valued at one hundred and fourteen million, six hundred and sixty-eight thousand
shillings (Kshs. 141,668,000/-) to Kenyan farmers through National Cereals and Produce
Board.

COUNT XIlI- FOR 2o, 3,0 AND 5™ ACCUSED PERSON

OFFERING FOR SALE SUBSTANDARD GOODS CONTRARY TO SECTION 10(4) AS READ
WITH SECTION 15 OF THE STANDARDS ACT CAP 496 LAWS OF KENYA

PARTICULARS:

1. DAVESHKUMAR BHUPENDRABHAI PATEL, 2. CHANDRABHAN CHIMURKAR, 3. KEL
CHEMICALS LIMITED: Between 31* January, 2024 and 21* March, 2024, at National
Cereals and Produce Board Depots within the Republic of Kenya, offered for sale two
hundred and twenty (10,220) bags/50kgs of substandard NPK 10:17:0 fertilizer valued at
thirty-four million, seven hundred and forty-eight thousand shilhngs (Kshs 34,748,000/-)
to Kenyan farmers through National Cereals and Produce Boardf o <

--------------------------------------------------

ODPP STAMP/DATE/SIGNATURE OFFICER IN CHARGE I?AL{THSLGA POLICE STATION
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_COUNT XIIl - FOR 2~°, 3% AND 5™ ACCUSED PERSON

FRAUDULENT ACQUISITION OF PUBLIC PROPERTY CONTRARY TO SECTION 45 (1)
(a) AS READ WITH SECTION 48 (1) OF THE ANTI-CORRUPTION AND ECONOMIC

CRIMES ACT No. 3 OF 2003

PARTICULARS:

1. DAVESHKUMAR BHUPENDRABHAI PATEL, 2. CHANDRABHAN CHIMURKAR, 3. KEL
CHEMICALS LIMITED: Between 5" February, 2024 and 13* March, 2024, in Nairobi City
within Nairobi County, fraudulently acquired public money worth one hundred and thirty-
three million, four hundred and ninety thousand shillings (Kshs. 133,490,000/=) through
bank account number 2025277018 under the name Kel Chemicals Limited for supply and
delivery of forty four thousand. two hundred and thirty-three (44,233) bags of 50kgs

substandard fertilizer.

COUNT XIV - FOR 4™ & 6™ ACCUSED PERSON

FRAUDULENT ACQUISITION OF PUBLIC PROPERTY CONTRARY TO SECTION 45 (1)
(a) AS READ WITH SECTION 48 (1) OF THE ANTI-CORRUPTION AND ECONOMIC

CRIMES ACT No. 3 OF 2003

PARTICULARS:

1. COLLINS KIPCHUMBA NG'ETICH, 2. MEMS DISTRIBUTORS LIMITED: Between 5®
February, 2024 and 13™ March, 2024, in Nairobi City within Nairobi County, fraudulently
acquired public money worth two hundred and nineteen million, nine hundred and sixty
thousand, five hundred (Kshs. 219,962,500/=) through bank account number
01603667876350 under the name Mems Distributors Limited for supply and delivery of
hundred and eighty five (63 985) bags of 50kgs substandard
NPK 10:26:10 fernllzer

\ ’ et - B8
ODPP srAMmeme‘a.maE orncm IN CHARGE R&UTHAIGA POLICE STATION
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This is the Bxhibit marked "..EM.I'.'._.%..JJ-T

referred to in the annexed Sdavit

declaration
Franklin Mithika Linturi
TR ore me ths Bl L esenaa National Cereals and Produce Board
day ofsee 1Y, 0urrre20.24.... 4. NILOD Organisation Structure for Top Management

w) o

3 Board of Directors
\\
- Food Balance Sheet
[ e e e e e Committee 1
I |
l
: MensgingOlrector  § 0000000000000
1
]
1
I Mgr Corp.
Mgr Corporate|
] , Risk& Commuricaton &
: Planring Mor, Cmvhn}_‘_ E
]
t I
GUNFR GMNTD A

™ ™

[

|
Head of CS & Head of Head of Human Head of Proc
[Warehousing and Head of Marketing Head of Legd Senvices Capital & Adm !‘bd‘z)ICT Senvces
HbMgt and Opeatiors Finance
| 1
1 [ o
L = | .
Mgr Quality - Mor Hub Mgt Mo, - ) :
Mar. Outreachl | Mgr, Market Mgr Mgt ™ (/] Marketing Mar, Technicd| |  Chief Acctnt ty Serv
Services informaton )] Se ™
m ™ ] (Ag)
Regional Manager|
KEY
V = Vacant
Ag.-Acting

Page 49 of 386



National Cereals and Produce Board

Organisation Structure for National Food Reserve Division

Food Balanced Sheet Commitiee

GM, NFR

=
Manager, Outreach Manager, Agric. Mgr Marketing
Services Intervention Information
[ i | D/Mgr, Trade & Food Ed"‘"Eg'l;'F“’L:?;i" i
ans n
D/Mgr Outreach D/Mgr. Products D/Mgr, Price & Market Utilisation B Say:lem
Services Incentives Stabilisation
Ll IJ Ll = Officer, Forecast
Officer, Price and [Officer, Trade and and Early
Officer, Outreach Officer P‘roduct Markett Stabilisation Food Utilisation Warning System
Services Incentives
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NCPB Trading Division (NTD)
GM,NTD
Head of Warehousing and Head of Markelng and
Hub Management Operations
== I
[ [ ] I Mj

Manager, nager,

“"”W;;lq‘“’ Manager, Manager, Hub Marketing Techrical

Warehousing Management Services

Deputy Manager, ; Deputy
pl:‘g'.laltymw HD'M' Marager, Cp::;m angu ID"P‘:WW Regional Depuy Manager, s ".‘""“" r. D’%"‘?‘W"-
Macageawinl Warehousing Forwarding Mgt Manager Marketing Markeling Services
|
| [ |
Officer, Mgt Quality | [l Officer, Pest Officer, Officer, Clearing Officer, Hub Officer. Markets Officer, Services Officer, Technical Officer,
Management Mgt Warehousing and Forwarding Management Mking Services Production
i Assistant, ) Assistant.
Assistant, Lab Assistant i Assistant, Hub Assistant, Assistant, Assistant,
Quaity Mot [ | Assistare | || Pestaage || | AsSistant Depot] | Cleas o | | Management Marketing Services Mking o pductio
F ‘ I I [ I I
Clerical Officer, Clerical Officer Artisan Operator
ommodi Clerical Officer, Clerical Officer, Clerical Officer, :
C Gradert’ Stores (:Fm Hub Mgt Marketing Senvices Mking
b
Artisan, Pest
Mt Stacker
General Hand General Hand
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National Cereals and Produce Board

Organisation Structure for Finance and Accounting Division

Head of Finance

Management Deputy Mgr, Credit Mgt/
Accountant Credit Controller
e ——

Accountant Financial "
Budgeting Analyst Ofcer, G
Assistant.

Accounts

GMFA
Chief Accountant
Deputy Chief Accountant
[ | | I I I
Accountant, Foountatt || Accountant, | | Accountant | | Accountant Accountant, Accountant,
Region Reporting Payables Receivables | |Stock Comtrol Treasurt Internal Controls
1
Chief Cashier||
[ I
Assistant ) : . ) - A
¥ Assistant, Assistant Assistant, Assistant || || Assistant . Assistant
m Accounts Accounts Accounts Accounts || || Accounts Englie Accounts
Assistant Wssistant Cashier/
- a;__d(jn (Clerical Officerl | Clerical Officer,
ICashier/C by
Officer, Aacol Accounts
Accounts
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National Cereals and Produce Board

Organisation Structure for Human Capital Department

Head of HCM
[
Manager, Security
Services
| ]
Deputy Manager, Deputy Manager,
HRM Office Services
[ l
| I | [ ]
i Officer, Employee Officer, Office Officer, Records
Officer, Security Officer, + Office HR, Leaming Relations and Officer, HR Region Services Management
Resourcing Reward Managing
H lW L| l1 [ | :
Assistant, HR Assistant HR : i . ’ Assislant Records
Assistant. Security Resourting Loeming Assistant, HR Assistant, HR Wssistant, Transport Assistant, 0SS
] Clerical Officer,
Driver \Ol’ﬁce Support Staﬂ‘ Records

Page 53 of 386




Manager, Risk and
Compliance

National Cereals and Produce Board

Organisation Structure for Risk and Compliance Department

Officer, Risk and
Compliance (Information
System)

Compliance (Operations)

Officer, Risk and

|

Officer, Risk and
Compliance (Business
Processes)

Officer, Integrity
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National Cereals and Produce Board

Organisation Structure for Procurementl Department

Manager, Procurement

Deputy Manager,
Procurement

[

Officer, Procurement (Operations)

Officer, Procurement (Stores
Management)

1

Officer, Procurement
(Region)

Assistant, Procurement

Assistant, Procurment

Assistant. Procurement

Clerical Officer, Stores

Clerical Officer, Stores
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National Cereals and Produce Board

Organisation Structure for Internal Audit Department

Manager, Internal Audit

Deputy Manager,
Internal Audit

l

il [ l
Internal Auditor, Internal Auditor, Internal Auditor,
Operations Business Processess Region

Assistant, Internal
Audit

Assistant, Internal
Audit

Assistant, Internal
Audit
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National Cereals and Produce Board

Organisation Structure For Corporation Secretariat and Legal Services Department

Corporate Secretary and Head of
Legal Services

Deputy Manager, Legal Affairs

Officer, Legal

Officer, Insurance

Assistant, Legal

Assistant, Insurance

Deputy Manager, Estate & Properties

C

Officer, Estate &
Properties

Assistant, Estate &
Properties
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National Cereals and Produce Board

Head of ICT

/

Deputy Manager, ICT

|

Organisation Structure For ICT Department

Officer ICT, Services
Management

[

[

]

]

Assistant,
ICT(Services)

Officer ICT, Programme
Management

Officer ICT, Infrastructure

Officer ICT, Business
Applicatin

Officer ICT, Region

Assistant
ICT(Infrastructure)

:

Assistant ICT, Region
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National Cereals and Produce Board

Organisation Structure For Corporate Planning Department

Manager, Corporate Planning

Deputy Manager, Corporate
Planning

Officer, Planning

Assistant, Planning

Deputy Manager, Monitoring &
Evaluation

[

Officer, Monitoring &
Evaluation

Assistant, Monitoring &
Evaluation
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National Cereals and Produce Board

Organisation Structure For Regional Office

Regional Manager

Office Administrative Assistant, Office
Assistant H— Services
X Office Suppont
g Altendant M
I
— C
Officer, Quality & Pest 8 g Officer. Technical
. HRM | .
Officer. Control nternal Auditor Accountant Officer, Marketing Services Officer, ICT Officer, Procurement
2 Assistant, Quality & i % A . L. Assistant,
Assistant, HRM Pest Control IAssistant, Internal Audi Assistant, Accounts Assistant, Marketing Technician Assistant, ICT Procurement

Artisan, Quality & X
Control Artisan
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National Cereals and Produce Board

Organisation Structure For Corporate Communication and Customer Experience Department

Manager, Corporate Communication and Customer
Experience

Deputy Manager, Corporate Comunication

Officer, Communication

Officer, Customer, Experience

Officer, Graphics and Publications

—

Assistant, Communications

Assistant, Customer Experience

LI

Attendant, Customer Experience

Assistant, Graphics Design and
Publications
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National Cereals and Produce Board

Organisation Structure For MD's Office

Managing Director

TA to MD

Communication and
Customer Experience

Manager, Risk and Manager, Corporate
Compliance Planning
Assistant Office
Adminsstator
Office Administrative
Assistant
| ]
Driver Office Attendant Clerical Officer,

General
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NATIONAL CEREALS AND PRODUCE BOARD

Leaders in Trade & Management of Agricultural Commodities

Telephone: +254 (20) 6536028/6555288 P.O. Box 30586-00100 v
Webslte: www.ncpb.co.ke NAIROBI
E-mall: info@ncpb.co.ke KENYA

OUR REF: TENDER NO: NCPB/FERT/23/2023-2024

28 NOVEMBER, 2023
ADDENDUM

CLARIFICATION ON ADVERT PUBLISHED IN THE STANDARD AND STAR NEWPAPER(S) ON 2157
. NOVEMBER, 2023.

National Céreols and Produce Board (NCPB} issues an addendum on tender advert for
supply of fertilizer on consignment basis that was published in the standard and star

newspaper(s) as well as in NCPB website (www.ncpb.co.ke] and PPIP porial
www.lenders.go.ke on Tuesday 21" November, 2023,

In line with the pronouncementis contained under amendments clause of the tender
document of the above-mentioned tender, National Cereals and Produce Board Hereby

issues the below clarifications: -

1.Under Invitation to tender on section 3 page 2 on types of fertilizer, page 48 on price
schedule forms, page 49-51 on distribution plan and page 55-60 on supply requirements,

Kindly note that the specifications published in the tender document was indicalive, you
are required to provide your specifications as per your formulation In line with KEBS
standards upon which evaluation shall be based for both planting and top-dressing

fertilizers.

Further indicate available quantity and time frames for delivery under the price schedule
on page 48 of the tender document

2. Under section I: Instruction fo tender part 6.2 in the TDS, there shall be a pre-tender
conference meeting which shall be held at Ministry of Agricullure HQ main conference
room at Kilimo house 7'h floor on Monday 4'h December 2023 from 10. 30am.The purpose
of the meeting will be to clarify issues and to answer questions on any matter that may
be raised af that slage. Querles and any concern can: be channeled to email:
supplics@ncpb.co.ke and felephone: +254-020-656028 or +254-723030399 for clarification as

provided in the tender document.

- —

NCPB IS 1SO 9001:2015 CERTIFIED . y
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3. Under section lI-Tender data sheet (TDS) ITT21.1.
The deadline for tender submission has been extended from 5 December 2023 to 11

December 2023 at 12.00 noon.
The board is therefore inviting fertilizer manufacturers, distributors and sellers to enter into

consignment base confractual agreement to supply fertilizer fo All NCPB depots, country
last mile selling centers and government approved agro dealers.

Interested and eligible suppliers may download the original tender document(s) plus the .
addendum free of charge from NCPB's website: www.ncpb.coke or PPIF

porial www.tenders.go.ke

Except for the amendments contained in this addendum, all other terms, conditions and
instructions remain as indicated in the tender document.

W ' &
) ——
{SL_MANAGING DIRECTOR

NCPB IS 1SO 9001:2015 CERTIFIED
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PUBLIC PROCUREMENT ADMINISTRATIVE REVIEW BOARD

APPLICATION NO. 8/2015 OF 23*P JANUARY, 2015

BETWEEN
AON KENYA INSURANCE BROKERS LIMITED ........ (APPLICANT)
AND
TEACHERS SERVICE COMMISSION ...... (PROCURING ENTITY)

Review against the deciston of the Teachers Service Commission in the
matter ol Tender No. 1SC/1/45/2014-2015 for Provision ol Medioal
Healthcare Cover and Group Life Insurance (Including Last Expense)
Cover tor Al Teachers in the Emplovment of 15C and  [hew

Dependants

BOARD MEMBERS PRESENT

I Paul Gicheru - Chairmuan

= Josephine W, Mong'are - Member

3 Paul Npotho - Member
4 Rosemary Gituma Member
5. [eter Ondiek - Member
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IN ATTENDANCE

1. Philip Okumu

2. Shelmith Miano

- Secretarial

- Secretanat

PRESENT BY INVITATION

Applicant ~AON Kenya Insurance Brokers Lid

1. Muthomi Thiankolu

I

Maruti Khamala
3. Caroline Muchiri
4. foan |. Konr
3. Irene Chesire

6 Edwin Kegoude

-Advocate

- \Lj vovale

Advocate

- Advocate

[nsurance Broker

- Insurance Broker

Procuring Entity - Teachers Service Commission

I Allan M. Sitima
2 Stella Ruto

3. Cavin Anyuor

4. Simwa Fo Atema

'

Calleb O. Ogot

—

). Kenneth Marangu

Interested Parties

. Steve Kimathi
2. Rachael Nderu

I'sther Machana

- Advocate

- Advocate

- Advocate

- Legal Clerk

- Procurement Officer

-PA/CC

- Advocate, Smart Applications
- Lawver, Smart Applications

lechnical Analvst, Smart Applicatione
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4. Ali Abbas - Staft, Pioneer Insurance

5 Nelly Muthiani - Insurer, Jubilee Insurance

BACKGROUND OF AWARD

On 2w July, 2014 the Procuring Entity (the Teachers Service
Commission) placed an avert in the print media (the Daily Nation)
inviting eligible firms to express interest for provision of an innovative
and cost effective financial model and solution for healthecare for all
teachers in the employment of the Commission and their dependants

countrywide

The closing date for the Expression ol Interest (EOI) was on 9" luly

2014, Nince (9) firms submitted bids as (ollows:

1) Alexander Forbes;

i) Smart Application International;
in) CIC Insurance;

Iv) AAR;

v)  AON Kenya [nsurance Brokers;
Vi) Jubilee Insurance;

Vil UADP Life;

vin) Pioneer Insurance; and

vy UAP Insurance.

Ihe Tender Processing Committee treated the bids from UAP Lite and
UAP Insurance as one company since their statutory documentation

woere similar,
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he Evaluation Committee recommended three firms, viz, UAP, CIC
Insurance and AON Kenya Ltd, to participate in the bidding through the
Request for Proposal, having met the technical criteria. However, the
[ender Committee, in their meeting of 28 july, 2014 considered the
Fvaluation Report and recommended that eight (8) firms be invited tor
presentation on their Expressions of Interest. The eight firms macle their
presentations between 5" and 11" August, 2014, after which a report
was compiled and later discussed by the Tender Committee on 26M
August, 2014 whereupon it was resolved that all the eight bidders be
invited to participate in the tender process and be given the tender

documents,

e tender submission closed on 6% October, 2014 with seven firms
submitting their bids, as follows: Pioneer Assurance, UAP Insurance,
AON Kenva Insurance Brokers, Smart Applications, CIC General
Insurance, AAR Insurance Kenya, and Jubilee Insurance. The evaluation

of the seven bids was conducted between Bt and 213 October, 2014,

lender documents  received by the tender processing commitive from

i ) .
‘ various firms were as follows:-
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List of bidding firms

'S/NO | TIRM'S NAME ORIGINAL | BID BOND FROM; | AMOUNT
' & A COPY
KSH,

I I | Ploncer Assurance |2 Copies "Chase Bank 2494135820
Iz i UAP Insurance | 2 Copes Bank of Africa 36058551700
. ! (= — ;

3 l AON Kenya Insurance | 2 Copies | CBA 120,000, 000,00 .

: 1 i !
| Brokers i .

K+ < — -
‘ | Smart Applications 2Copies VAL [nsurance 16,245,748 13
f—t L - I —. NN —— o . =
i 5 CIC General Insurance 2 Copies Cu-op Bank 3240, 712557 o
0. [ AAR Insurance Kenya | 2Copies | Madison Insurance 150,000,000 00
| | |
| | [ S e

7 | Jubilee Insurance 2 Copies | T8 3183,484,9749.00

PRELIMINARY EVALUATION

This stage of evaluation assessed comphance with the Mandatory

requirements which included:-

1) Registration status of the Hirm

1) Valid Tax Compliance

iii) License by the Regulator (IRA)
iv) Bid Security

v) Valid Business permit/ Trade License

I he table below shows a summary of the Preliminary Evaluathion results

-

tor the seven (7) bidders:-
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[able: Preliminary Evaluation Results

CRITERIA | SUB-CRITERIA | BIDDERS |
17 2] 3] 4| 8] 6! 7
| =]
TTTTTTTTTTITAT Copy of regastrations (Y [V D ,
. mcorparation Certificate (1 200% or | 1
i varhier) | 1
f &l L'm1--m"iwi;_._."n-l-p-!l.nm. certificate | A _ E v |V | X Y
|
) e ————————————————— " -ﬂ{.‘.w - i RN C—— -
[ | ©) Lvidence of Physical N Py |5 Vo
‘} Address/ Admimistration Offwce | i ! | [
STATUTORY T — WS SR S SR S S
J) Copy of IRA registration certificate. 'Y |V |y X |V [

. REQUIREMENTS I N I
| (MANDATORY) 7 ¢ Correct bad secinty and validity SN L
| periodd (150 days)

e ——————————

0 Vabd Business Fermit/ Current
Trading License) .
- i — e = . | S SN —
| RESPONSIVENESS lw{ |‘\"‘J|x:‘J'x ]
L S I SR N N S S

Key
V - Responsive
X - Non Responsive

TECHNICAL EVALUATION

fechnical evaluation of the qualitied bidders considered various aspects

on the suitability of the firms. These included:-

Firms' Experience

Management structure

Qualitication of the key personned

Adequacy of ICT intrastructure and support systems

Geographical distribution and support systems.

[he committee also considered  the methodology and  work plan
presented by each firm which entailed;-

[§]
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Scope of Benefits

Claims administration

Responsiveness on customer requirements among  other

aspects.

I'he four (4) bidders were categorized into 2 namely;-

1) Insurance Brokers/MIPs and

i) Insurance Underwriters/ Life Assurance Companies.

I'his was as per the evaluation criteria outlined in the tender documents

TECHNICAL EVALUATION ON OPTION 1- HYBRID MODEL

I'he table below is a summary of the Technical Evaluation results for

Insurance Brokers and Medical Insurance Providers under the Hvybrid

model - Option 1

Table:

(Administrator)

3

N [ CRITERIA
O

'
A Firms

| Financial
- Capability

H Firms
Experience/

Reterences

Technical

Fvaluation Results for Broker under Oplion |
- - ~ Max  Bidde
Score 1
SUB-CRITERIA
03
I Al Avcouns o DI ke
|u: " Gross Profits \h:,:m {posinve Trends) 2mbs ]
e Y
i Curreent Katw (2°1) Smks 2
o Presvum Jumover of Ksh 1 Billion (2012&2013)
2mhs T S
1 Fvidence ol ability and experience to handle i

___medical claims of Ksh 1Billion_1mbh

o st of at east hive (3) reputable chivnts for both

medical and pgroup lie msurance peles tor the

last thneo {3 vears 3imbks
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5§ | Max | Bidde |
Score T
N | CRITERIA SUB-CRITERIA
O 03
| il Reference letters from at least ten (10) large medical ‘
service providers showing, willingness to offer 4 5
i outpatient services under the capitation model, !
| Smk o o B b o
T iv. Evidence of at least 100,000 lives managed under | |
L] 1 medical scheme. Imk - ' {
C lum s/ "0 Frms profile Imk |
Man.!gi-mom ! T 3 ==
! profile ] . Or L,AIIIIJIIDH.\I':)IIUHIIIL‘ Imk | | 1
‘ n "RQuafificaﬁu-r_u}' * L npms “of academic Certificales submitted
of Professional h ) . e —— .
| personnel |1 Execotive Managers  1mk 1
| _ il Business Deve Iupmuulmwus Imk | 3 |
; Tu Ii. I'ndn.ﬂﬁ:!crs; Actuaries  Imk - }
‘1 i Adut_lu.{cy of ’_I  Lette lffﬂ:l;frl!lcltil'll\:;:“iil\J*l;.;ihﬂl'll Biomettic B .; 2
e | Solution provider  2mks .
; Infrastructure ' i1 Narrative on capability and Tunctionality of the & 2
& Suppont | Biometric solution_2mks . —t R
Svileiis i Evidence of other ICT mteg: ated Medical .
| information and support svstems (sollwarc) -
{ | - __2mks i R
't | Geographical | Network and spread of service providers
Distributionof | e ]
Elrms Services 1. Health care providers/ facilities ¢ mmtr\ wide 5
__bmks S . R N
[ 1. Regional [ resence (l-ast '\Hlu'i) 2mks Uy 2
T ‘ﬁ;l_.;ﬁt—sm.;-m-u-lﬁm averseas referrals 2mks ‘ =
i Methodology I implementation Plan and Timelines. 2mks :
and Work Plan | = . - -
|2 Bene l11'- structure for option one fl;
.

i I Scope of healtheare benelits pl flamily  Bmks i

| | SN e e SRU= N S — e

w Faclusions 2mks

] (.mu;'l lh‘ ( over 2mks N

1 Tast expense cover 2mks
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’ P2 "Max | Bidde |
{ |
[ Score T ‘
N | CRITERIA SUB-CRITERIA [
O 03 |
14 R _ O S S
' | 5 Anv additional benenits offered  2mks 2
| B e . R
’ I b. Linkages with stakcholders ‘
: ! | 1. Scheme Governance structure Imk | | |
T ——— - S— ]
1 Claims administration 1mk | 1
\ ‘ |
, et :
i ; iit. M&E and reporting  1mk ‘ !
|
| | S— - . -
' : iv. Key Performance indicalors  Tmk i [
| |
‘ 7 Responsiveness on customer Service |-
1. Existence of call Centres for uﬁ:ir;u'n:.s. emergendivs ' B !
__and other support services Imk S 1
_Eaistence of stalf customer and other su;\purl ' i
| “sa_r}'uty Imk ] |
‘ . Othey customuer service tacilities Imk | "
I Guarantees | i Protessional indemnty (ksh 100million) tmk |
_ N R
1 Bank Guarantee (Ksh ‘mlllu-nl Imk !
7 TOTALSCORE | W

Pass mark was set at 40 out ot 70,

Observations on the bidder No 03

lhe bidder demonstrated  willingness  to work  with hve

underwriters and provided documentation on the same. Four ol
| these underwriters were subjected to techmical and hmancial

evaluation.
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i) The bidder proposed provision of smart card 2 Kshs. 200 and
Kshs. 40 transaction cost per month.

i) The lidder provided the smart card to principal member and the
spouse.

w)The bidder has provided negotiated tariff with the medical
service providers for the various tees costs and packages.

v) The bidder  supgested  alternalive  biometric  solutions  tor

constderation.

Iherefore bidder 03 - AON Kenva qualitied for tinancial evaluation

wider the category of insurance brokers/medical insurance provider.

The table below shows a summary of the Technical Fvaluation results

tor Insurance Underweriters- option 1(Administrator),

Fable: Techmical Lvaluation Results for Insurance Underwriters unde

Option 1

| §/ ] N ' - . BIDDERS

NO | CRITERIA | SUB-CRITERIA Max [,
| 2
|

\ Firms Dnancial 0 Audited Accounte (2071 2012207130 3 mks.

Capability I B DR
i) Gross Profits Marain (positve Trends) 2mks 2 2 K
HD oot Raho (210 2mks - - _
7 I\‘} Trennnm Tarnovers ol thi H".-‘H .
| 120128201 3 2mks
V) Laoup e mmuenum Ksh, 3Q0midhen lite
veprance premiuiug tor the st two 1.2y years
- = A — i l m i i i o il s s SRR
fi Firms Experience/ | 1) Fvidence of ability and experience o manale
] mechical clayms of Ksii )Bilton Imk ” I-
Keferences i) Listof an least five (30 pepatable cheats for bon
- tirechasal and :'!:‘_q_;'_n'f_ ARILLE TR 3 AN O 191 thie
Kl
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S/ i
NO | CRITERIA SUB-CRITERIA Max 2 ' 5 | -
Score |
lust three (3) yeurs. Smks ) _____;‘__1' -
! i) Reference letters from al least ten (100 large |
,‘ medical service providers showing wallingness | u I
: to offer oulpatient services under the capitation
model. 3mk o .
V) Evidence of At least TO0000 Lives managed [ O ! !
A B . under medieal scheme 1mk N Wn, I N .
v Firm’s/ ) Firne profile Tmk | [
i Management - =4 2 §_ X
i Profile ) Orgunizationad Structure Tmk | 1 I |
3§ e Y N 4 ' !
| Qualifications of | Copies of academic Certificates submitted .‘
| Professional e o -
' personnel 0 Executive Monagers  1mk 1 1
[ 1) Business l-"cw—ﬂ*[—'n;:'i{r'.-\il.;ua?(;r_: imk i |“T R
‘__‘ii—D_ﬁmllE:rA;T!cr}i-’Acnmn;::\ lmk jlﬁ?ﬁ M
L _RB?quc)TcTrTcT—' l} Letter/imstallation certificate teon Rlometrie | | 2 s
Infrastructure & | Soluhion provider 2mks S
Support Systems | 1) Narrative on capabulity swnd tunctionality of the i 2 J
| Biometric solution  2mks o
1) Evidence of other ICT integrated Medical
imformaton and SUpprt systems softwaee)
o+ 2mks 000090 @ 0000000
1 Geographical a Network and spread of service providers
Dignbutionof | TN '
Firmns Services [0 Nealth vare providers/ facdities countey wide | 3 3
i ks R : L
i i) Rewonal Presence (Vust Africa)  2mks > |2 i
— i e iy | TR ——
[ ) bstablished panels tor overseas refertols 2mks I &
W IT Methodolosvand | ... ' o o | |
Work H::S) ‘ '.7{Irl}’!ttlllcf!L!l!x'lr Plan and “"wlf”,u," } Zmks )
{ 2o Benetits struchie for option one (1)
|
A : SO A -
[ ) Scope of healthedre benefits per fanulv. Bmks E o = S
|
i) Lxclusions  Zmks {0 J 5
SR Gronp lne Cover 2mks I3 I I
9 Last Expense Cover 2mks C 3y 2 : -
S OANY ddhilionsl Benctits oftered 2mks o G

b Lankages with stakeholdess

U Sohems Governanes stiuciure Imk
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I o ] BIDDERS

[ 8/ .
|
NO | CRITERIA SUB-CRITERIA I Max 2 8 -
Score |
SR | | ]
i) Clarms admupnstbon Imk N I i
1
1) M&E and reporting Imk - ! 5] ) !
— S —— ’ — y
} ) kev Ferformance indicators 1mk j [ O 3 |
R R L
7 Responsivencss on customer Service |
) Existence of vall Centres for enaquiries, W- o1}
| ) emergencies and other support services 1mk
! i) Lxstence of staff customer and ether support 7 I
f services. 1mk
o vy e S ST TP P — -
i i) Other customer service faciliies.  1mk i ' !
|
Il Re-insurance Tietlers/eonttact fram a re-msurance Company 2mks . | .  ,
treaties [ B - - .
|
|l T TOTALMARKS T ] 70 | 46 | 46 | 57|
! | -

Pass mark was set at 40 out of 70.

NB. Bidder No. 1 did not present bids for Option 1.

Observations on the 3 bidders evaluated

A. Bidder 02: UAP

1) The bidder stated that AON will be the Administrator ot the

scheme.

i) The bidder declared exclusions 0 eritical areas such as
[reatment of cancer, malernity services (cover delivery costs
only and provision of photo-chromatic/antiglare lenses under

the optical cover.
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1ii) The bidder provided alternative biometric solutions.
B. Bidder 05 - CIC General Insurance

i) The firm presented a separate bid under the Group Lite and
Last Expense Cover.
1) Declared exclusions in critical areas on the outpatient benefits

structure under the capitation model.
C. Bidder 07: Jubilee Insurance

NDeclared exclusions in critical areas on the outpatient benefits

structure under the capitation model.

[herefore bidders (02 - UAPP Insurance, 03 - CIC General Insuranc

ind 07 - Jubilee Insurance qualilied for tinancial evaluation

Foweecial Evaluation on option 1 = The HYBRID NODE

Fable Swpmmary of pricefeost vompartson for Irsurace Brokers au!

Linderaorilers (Ophion 1)
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"BIDDER 02 BIDDER 03 BIDDERO5 | BIDDERO7

|
NO. | MMM UAP AON cic 1 JUBILEE "
|

|
| b i : : = s
' | Cost - Ksh. !‘Cosi-ﬁsh. Cost - Ksh. | Cost - Ksh,
o S— = B A=t
! Orulpatient cover 3000000000 | 2,925,000,800 4.598,372.272 [ 4,001,233,730
(Upder Captahon)
|
"Other Renehits T - [ B o
|
I iSelr-tinded - Fee
for servive | i I
1OADO00000 225,000,000 [ 142,741,000
I | | I
- Maternity
Lover |
LY i (P — '
Nental Cover | 15,57n, 10
s \‘g'lu.‘.l-i_"- a ﬁ:!?jf;'S—.f*'\"
) F7.872,450

{ ‘
|3 ab pthent cover | 1,A00,000,000

: E
| ST i TR W - T o —
| b)Y Facess of loss | 455,760,478 [ 21T, A2 30
| for inpaticnt and
! 1100 000 0O 09 529 2GOO0S1
ALEE DTy COoVers [ L LA LURLUA [ e 2LULR
[
|
\
r — S— S SE— — e y— _—
} Groupy Lifc
——] n Ly - ~ vy - iy o -
Last Exponse Coven T30,482,500 SO0.000, 708 2R9.355.270 [ BRA 081,260
|
3 Technolesy { |
|
|
A Bromelr i 000000 332,791 .40 | 829612580
|
Moy !
ldentiwation L
soviion :
\
| |
P S B R —— f—_ S T | 5
. Dy Mobile USSDY | 203,000,000 200,000,508 |
| woluhon | |
| - ——— i e — + ——
Adramigtiaiion fee | ZG5000000 [ A0 440,000 i RN & BILLE IR

Ty mwi-rl,' Fxpenascey : .ﬂ?ﬂ.."“..\‘-‘
T IE A0A B1A 798
i 15,462,510,728

f Total Price | 5,814,242078 5593232616 | 15,354,473,882
‘ | ] |

[}

Prddor Nov 20 DAl msaranice provaded an altcrnative bionetre solubton from Sutech Svadom

Table: Financial Evaluation for Insurance Brokers and Underwriters (Option
1)
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B/

NO.

‘ BIDDIR BIDDER BID PRICE TECHNICAL FINANCIAL ‘ TOTAL | RANK
NO. ;
| [ SCORE Jl SCORE i SCORE |
. | | ;
02 [ AP 5,814,242978 | 40 [ 24 T4 d
rlr\u|1ncc
Foa “TAON ~75,593,232.616 ‘"f[;-i‘""_"'“'—' En 'tﬁ-" ' 1
r . ‘ - . E
| O3 CIC General | 15,354,473,882 i 16 o | A !
| Insucance | r
i
(] _*’lumu ‘ i 15,462,510,728 Jf: - @ ler A
Financial Evaluation Formule; Tanenl Noore = LB e x 40

i price

Whiere LB, =

Lowest Bt phice Liana

TECHNICAL AND FINANCIAL EVALUATION ON THE FULLY

INSURED COVER - OPTION 2
Technical bvaluation for Option 2

In undertaking lechnical evaluation tor this

vommittee used the technical scores tor Option |

option the evatuation

tor the same bidders

Table: Price/cost comparison for various components under Option 2

BIODER | GROUF LIFE& IN PATIENT U\mn'mfn'/" OUTPATIENT » FULLY INSURED |
NAME | LAST EXPENSE | PREMIUM COST |
DENTAL/

OFTCAL ‘ ;

Ksh | Ksh. |

Ksh. Ksh. Ksh. ‘ :

CUAP A ISTATT S I 1A AnIA 9 T Y s EaT | 18,615,722.085.58 .
Insurance
|

AON [SST081.269 R 025772362 | 1182000012 L.203.654,758 | 17,431,108,701 |

! |

TJubllee T RRIONIZGED SR 1TZ06Z | LIS ANALY  Loodesi.os  17,491,108,700.37
{nsurance

<
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Table: Financial Evaluation for Option 2

iggiﬁfﬁ' "I BIDDER ]n:c'ummL FINANCIAL T TOTAL RANK
1T NAME | SCORE SCORE SCORE J
o3 T [var % VT T R T R T o
04 AN KENVA 'E'ri.?‘" BRE 'TF - | I
o7 ’ WIBILEE *"57' “'—fiﬁ o S 87 o ' 2
4 N A — .
Fioanectal More = LB Prive v 307 [La e

Financial Evaluation Formula;

Wheie LB = Jowest Brd price Quoted

OBSERVATIONS (OPTION 2)

. Bidder no. 05 namely CIC General did not present a guotahion for
option 2.

VALl the three (3) Bidders- No. 02 = UAP Insurance, 03-AON and 07-

[ubilee Insarance ;‘-rcwntr'd a quotation that combined NMaleroiy

Dental and Optital components.

General Observations

A number of the major medical service providers were not willing to
otfer outpatient services under the capitation model. However, Budder
No. 3 provided a list of four (4) hospitals and a consortium of hospitals

called Afrocentric who expressed willingness to otter services under the

capitation model.
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RECOMMENDATIONS
From the analysis above, the committee recommends as tollows:-

| Bidder 03, namely AON Kenya, be considered for award on the
provision of Healthcare administration under the Hybrid model
(option 1) having been evaluated as the bidder with the highest

combined technical and financial score, subject to the following;

1) The bidder be invited for clarification on the actual cost of

managing maternity, dental and optical components.

i) Negotiations and concurrence of the TSC on the scope ol

exclusions.

iiFor the Group Life and Last Expense Cover, the biddes
awarded should work with  the most  responsive

underwriter as provided in Appendix Ha) and 1{b).

2 Bidder 03 namely AON Kenva be considered tor award, being
bidder with the highest combined technical and hnancial score
under this option, 1n the event that the Commisston chooses

Option 2.

THE TENDER COMMITTEE'S DECISION

he Tender Committee on 3 November, 2014 awarded AON Kenya 1td
the contract as an administrator of the scheme. The firm was notitied on
170 November. 2014 and their acknowledgement was recerved by the
Procuring Entity on 18 November, 2014 The notiheation ob award was

subject to negotiations, which commenced on 240 November, 2004 b
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was nol concluded and there has been no formal communication (o the
firm in that regard.
Ihe Procuring Entity carried out a review of the entire procurement

process thus far which resulted in the termination of the award ot the

contract. This was communicated to the bidder in a letter Jated 16"

lanuary, 2015.

REQUEST FOR REVIEW

[his Request for Review was lodged by M/s AON Kenya Insurance
Brokers Limited. whose address for the purposes of this review s o/o
Simba & Simba Advocates of P.O. Box 10312 - 00100 Nairobt, on 23
lanuary, 2015, in the matter of Tender No. ISC/T/45/2014-2015 for the
Provision of Modical Healthcare Cover and Group Lite Insurance
(Including Last Expense) Cover for All Teachers in the | mployvment of
15C and their Dependants. At the hearing of the Request for Review, the
Applicant was represented by Muthomi Thiankolu  Advocate and
Anthony  Khamala Advocates wlhile the Procuring [Dntity was
represented by Mr, Allan Sitima Advocate, M/s Stella Ruto and M/«
Cavin Anyuor Advocates. The Interested Party M/ s Smart applications

I 1d was represented by Mr. Steve Kimathi Advocate.
I'he Applicant requested the Board for the tollowing orders:-

I. THAT the Procuring Entity’s decision purporling to terminate
the tender, which is set out in the letter dated 16" January, 2015,

be annulled;
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2. THAT the Procuring Entily be ordered to enter into and execute
a contract with the Applicant in accordance with the relevant

provisions of the Act, including Sections 68, 84 and 85 of the Act;

3. THAT the Procuring Entity be ordered to pay the Applicant the

costs of and incidental to this Request for Review;

4. Such other additional, further, incidental and /or alternative

orders as the Honourable Board may deem just and expedient.

The Applicant in its oral and written submissions stated that the
Procuring Entity’s deciston purporting to terminate the tender awardaed
w the 1t yvide a letter dated 17" November, 2014 under the Provisions ol
Section 36(1) of the Act was illegal and irregular. The Applicant further
arpued thal the impugned decision was made and communicated to it
atter the award of the tender, acceptance of the award and alter a drant
contract was forwarded 10 the Applicant. It was the Apphcant's
contention that the Law does not permit Procuring Lntities to mvoke
Sectron 36(1) of the Act after the award and the acceptance of & tende
[he Applicant made reterence to the High Court devision in the vase o
Republic v Public Procurement Administrative Review Board &2
Others ex=parte Selex Sistenn Integrati (2008) (¢ KLR) where the ssue of
eromation of a tender after an award was extensively addressed and
stated that the Court held that a Procuring Entity cannol terminate «
contract under the Provisions section 36 (1) of the Act where an awarnd vl
tender had already been made. The Applicant therefore stated that the
Provuring, Entity’s decision to terminate the subject Tender under the

Provisions of Section 36(1) of the Act was legally untenable
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Counsel for the Applicant additionally argued that the termmation ol
the tender award to the Applicant by the Procuring Entity was also
unwarranted and unlawful as the tender had passed through all stages
including the negotiation stage without any party bringing forth o
complaint anywhere including with the Board and that the Procuring
fintity’s decision was ill informed and was actuated by bad faith, The
Applicant further argued that the inclusion of strangers, such as KNLUT,
KUPPFT and the 1SC Commissioners was illegal and amounted to a
violation of the Public Procurement and Disposal Act, 2005 which
clearly outlines who or what teams are responsible tor carrying oul
evaluation of tenders and the extent of cach team’s role. [hese strangers,
the Applicant argued were invited to the procurement process by the
Procuring Fntity atter the procurement process had passed all the
necessary stages and when the parties were preparing themsclves to
execute the contract. The Applicant submitted that this conduct was in
clear vielation of the Provisions of sections 5(2) and 20(4) of the Actand
Repulation 58(2) of the Regulations swhich clearly segregates duties and
responsibilities by the evaluation and tender committees ol the

Procuring Entity

It was the Applicant’'s case that the Procuring Enuty in convening o
meeting that included KNUT, KUPPET and [SC Commissioners whose
role is not detined by the Act, the Procuring, Entity was in clear violabon
of the Taw. The Applicant therefore submitted that any issues raised by
the above badies could not form the basis ol termination since th
evaluation and the tender commitiees, had already done therr work and

approved the award of the tender 1o the Applicant.

20
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lhe Applicant therefore urged the Board to allow the Request Jor
Review in view of the fact that the tender award had not been
challenged and since it had already commenced preparations towards
the implementation of the tender and had committed itself to the tune of
Kenya Shillings One Billion and risked to lose a lot if the termination of

the award was allowed to stand.,

In its Response, the Procuring Entity stated that it was a constitutional
commission established under the Constitution of Kenya 2010 and that it
was mandated to observe the national values and principles espoused
under chapter 10 of the said constitution and ensure that it carned out
s oversight role properly and in accordance with the Provisions ol
section Tl of the 1SC Act, which mandated the Commissioners to ginve
strategic direction, leadership and oversight to the Procuring Lntity
e Respondent argued that in carrving out ot the said tunctions, 1t
identibied some irregularities m this procurement process. Lthe Procuring,
Entity further submitted that tollowing the notilication of the award o
the Applicant on 17" November, 2014, the Procuring Intity.
pertorming its oversight role, became aware of an element o conthct of
iterest by the Applicant in that the Applicant had indecd been involved
cxtensively with the malterial substance relevant 1o the procurement
proceedings prior to the Hoating, of the tender and that the Applicant
had mside information in respect ot the substance ot the procurement

proceedings.

[he Procuring Entity additionally submitted that the Apphicant had .
unfair advantage over other bidders who had partcipated i the
¢ . | .

tendering, process and that the Applicant had in conpunction with
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Kenya National Teachers Union (KNUT) initiated the registration and
sensitisation of teachers and their dependants (beneficiaries of the
medical scheme) countrywide and that this information was neithe
disclosed or made available to those participating in the process.  The
Procuring Fntity therefore submitted that this gave the Applican!

advantage over other bidders.

I'he Procuring Entity further submitted that it also emerged that duning,
the preparation of the proposal, the Applicant accessed critical
inlormation relating to the levels ot budpetary allocation designed for
the medical scheme. The Procuring Entity submitted that one of the
lustration ot this alleged access Lo intormation was the ract that the
Apphcant’s bid price was in tandem with the budget allocated to the
tleachers” medical scheme which was approximately Kshs. 5.0 Billion
while the bid price was Kshs, 5593,232,016/= The Procuring Lntity
submitted that this information was not available to other bidders. The
'rocuring, Entity additionally stated that this amounted to a corrupt and
fraudulent practice on the Applicant’s part contrary to provisions ol the
Act, and subsequently the Procuring Entity exercised its option under
Section $0(2) and 41(2) of the Act by disqualitving the Apphcant from
entering into a contract with it and thus opted o terminate the award

made to the Applicant.

It was the Procuring, Entity's further submission that the provisions ol
section 3n(1) of the Act allowed it to terminate the tender at any time
during the procurement proceedings. The Procuring Entity reterred the
Board to the American decision of Morewood Vs, Hollisterib NY 1852) in
it~ attempt lo deline the term “proceedings” and stated that it was

™
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therefore entitled to terminale the tender proceedings and had notified
both the Applicant and the other bidders of its decision therein. The
Procuring, Entity submitted that it was exempted from any lability by

virtue of the Provision of section 36 of the Act.

The Procuring Entity inits submissions further stated that it tound thal
the applicant had not met some of the specitications set out in it
technical conditions ot the tender and these issues emerged when it
sought clarification after the tender award and during negotiations
Being a responsible public body institution therctore, the Procuring
Entity therefore felt compelled to terminate the tender forthwith The
Procuring, Entity therefore urged the board to dismiss the Request tos

Al
Review.,

THE BOARDS FINDINGS

-

he Board has considered the Request 1or Review, the responses hiled i
answer thereto together with all the documents that were placed betore
it by the parties The Board has also considered the wtten and the oral

submissions made to the Board by the parties.

I'he Board finds on the basis ol the above that this Request for Revies
raises onlyv one issue for Jdetermmation, namely. whether or not the
purported termination of the above tender by the Procuring Lntity was
lawful and proper under the Provisions of Section 36 of the Pubhc
Procurement and Disposal Act (2006). The Applicant and the Procurnng
oty put up several arguments in support and or opposition Lo thet

respective positions and the Board will therelore address each o Hu
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arguments put forward by the parties in determining whether the

Procuring Entity acted lawfully in the circumstances of this case

In navigating through this process, it 1s useful for the Board to lirst
consider the basis upon which the decision to terminate the subject

tender was premised.

I was common ground during the hearing of this Request for Review
that the Procuring Entity placed an advertisement inviting, eligible tirms
to express interest for the Provision of an innovative and cost effective
linancial mode! and solution for healthcare for all teachers in the
employment ol the commission and their dependants countrywide n

the Dailv Nation Newspaper ol 2 July, 2014.

It was also not in dispute that the Applicant submitted it's tender for the
said services which was evaluated by the Procuring Entity and that the
Procuring, Entity’s tender committee awarded the subject tender to the
Applicant on 174 November, 2014, It was also generally agreed by the
parties to this Request tor Review that the Applicant was notified that
iUs tender was successful via a letter dated 17" November, 2014, The
Applicant acknowledged receipt of the said letter on 18t November,
2004 and unconditionally accepted  the award made 1ot by the
Procuring Entity on the same date. The Applicant stated that upon
accepting the award ot the tender 1o, the Applicant and the successtul
bidder commenced negotiations on 24" November, 2014 but the
negotiations were not concluded. the documents placed before the

Board further show that the Applicant and the Procurning Foti
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exchanged a written draft agreement which was to form the basis for the

agreement which was to be entered into by the said parties.

All was then quiet until 16% January, 2015 when the Procuring ntiny
wrate to the Applicant informing it that it had terminated the tendes
which it had awarded to the Applicant. It is this turn of events that

precipitated the filling of the present Request for Review.

I he Board has considered all the issues raised and will first address the
issue of the Board’s jurisdiction which was raised by the Procuring

Entity.

On the issue of jurisdiction, the Board has previously held that the
power to terminate an award of a tender under the Provisions ol Section
36 of the Act is not absolute and further that the Board has jurisdiction to
inquire into the circumstances leading up to the termination ot the an

award of a tender to a successtul bidder.

Fhe position taken by the Board on the issue ol jurisdiction in cases of
termination follows several decisions by the High Court such as the casc
ol Selex  Sistemi  Intergretti  -vs- The [Public Procurement
Administrative Review and the Kenya Civil Aviation Authority (NAI
HC Misc. Application No. 1260 of 2007) where the Thgh Court (both

[ustices G, Nvamu and G. Dulu) held that the Board has junsdiction to

hear and determine any gnevance arising trom the exercise ot the power
vonferred upon a Procuring Entity under the Provisions of Section 36 (6)
ol the Act. The High Court has turther held that the said Section 3o (o)
docs not oust the jurisdiction of the Court o1 the Board to hear aim

grievance under the Provisions of Section 36 of the Act.
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Ihe Board has atfirmed this Position in several of its past decisions as
Nustrated by the case of Horsbridge Network Systems (E.A) Lid -vs-

Central Bank of Kenya (PPARB APPL. No. 65 of 2012).

Whete the Board held that it has jurisdiction to investigate the
ciccumstances under which a Procuring, Entity has exercised the powers

ol termination under the Act,

For the purposes of this review, the first ground on the basis of v hich
the Applicant challenged the Procuring Entity’s decision to terminate
the award of the subject tender to it was that the Procuring Lntity could
not Lawtully terminate the award of a tender to a successful bidder once
the award of the tender was made, notified and was accepted by th
successtul bidder. The Applicant relied on the High Court decision in

ve= The PPublic Procurement Administrative

the case ol Republic
Review Board and 2 Others Exparte Selex Sistemi Interatti (2008)
eKLR in support of the argument that such a tender cannot b
terminated.  The Applicant relied on the following extract from Lh

judpement ol the Horourable Justice G Dulu i the above case.

“Inour present casc the purported fermination wwas done after
award of Tenders weas communicated as confirmed by both the
Applicant and the Interested Party, and cven the 20" Respomdent.
Ihis camnot be a situation convered by the ounster clanse wunler
section 36(1) of the Act. 1t is my finding and decision Hl the

ouster clanse wnder Section 36(1) of the Act dovs not apply to the
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present case as the tender was already awarded.  There is no
subsequent event from parties other than the Procuring Entity
that actuated the proceedings. 1 therefore hold that both the 1+
Respondent and this court has jurisdiction to cousider and revicw
the decision of the 2% Respondent, the Procuring Lntity to

terminate the awarded Tender”,

Ihe Board has considered the court’s judgment and finds that what the
court held was that a Procuring Entity cannot purport to terminate an
award once a successtul bidder s notified that it's tender was successtul
As the Board has already stated, the Applicant in the case betore the
Board was notitied thal it's tender was successful on 17" Novemnber
2014 and accepted the award to it on 18" November, 2014 while the
letter of the purported termination was issued on 16% January, 2015
[ fus was done long, alter the date of notification to the Applicant and
alter the Applicant had unconditionally accepted the award ot th

tender to it

[he Board theretore tinds on the basis of the above decision which s
tinding on the Board that the Applicant could not law(ully erminate the
award made to the successtul bidder on 17" November, 2004 via the
letter of termination dated 16" January, 2015 The decision ot the
Procuring Entity was therefore a decision made in vain since i is not

allowed by law.

Furning Lo the nest tundamental issue, Counsel tor the Procunog Eont
imformed the Board that the decision to terminate the Applicant’s tender
was made by the commissioners of the Teachers Service Commission

Ihe Board has perused the entire bundle of the documents sapplied o
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by the Procuring Entity and was unable to find any minutes of the
Teachers  Service Commission  containing  the decision by the
Commissioners to terminate the award of the tender in any of the
documents supplied to it All that the Board came across was the lettes
ntorming the Applicant of the purported termination which s dated

16" January, 2015.

The Board however finds on the basis of the Provisions of the Teachers
Service Commission Act that the Commission can only discharge its
functions through it's relevant committees and that the Commuissioners
cannot base their deastion on verbal pronouncements which are not

supported by any minutes.

IThe Board therctore finds that in the absence of such minutes
authorising termination, the Commissioners or any other olfcer o
cmplovee of the Teachers Service Commuission could nol purport to
tyminate the Applicant’s tender since such an action would not have

toundalion.

Ihe Board further hinds that the Procuring Entity had constituted &
tender processing/evaluation committee and a tender committee which
ovaluated and awarded the subject tender to the Applicant and Jurthe
that ]\ltrﬁlmnt to the award of the said tender, the tender committee

constituted a negotiation committee whose members were:-
1) Mrs, Nancy Macharia,
1) Mr. Cheptumoe Avabet,

ni) Mrs, Josphine Maundu,
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) Mr. [brahim Mumin,
v) M/s Agnes Gatere,
vi) And the Tender Processing Committee Members.

Ihe Board has not been able to find any document thal appointed th
Commissioners of the Teachers Service Commission as part ol the
Procuring Entity’s tender evaluation committee or the negotiation team
It was theretore improper for the Commissioners or any other officer or
cmployee ot the Teachers Service Commission to interfere with the
functions of the tender processing/evaluation commuittee, the tender
commiitee or the tender negotiations committee.  The Board therefore
accepts the Applicant’s submission that the Commissioners or anvother
Officer or employee of the Teachers Service Commission  were
“strangers” to the Procurement Proceedings and their decsion 1o
termunate the award of the tender made in favour ol the Applicant was

therelore unlawtul.

U'nder the Provisions of Section 26 (4) ot the Act, every Procuring Entily
s required by law  to establish a Procuring unit, a tender
¢valuation/ processing, team, the tender committee and such other
bodies as are required by the Regulations tor the purposes ot making

decisions on behalt of the Public entity as are specified in the Act and the

Regulations. Once such bodies have been established, it 1s only the said

€ bodies which are empowered to undertake any tender process to the

enclusion of evervbody else.

[he Board finds that pursuant to the Provisions ot Section 260 ot the said
At the Procuring Intity appointed a tender processing/evaluation

R
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committee, a tender Commiltee and a negotiation team and placed the
mandate to evaluate the tender and to make all the nccessary
recommendations and or decisions as respects the subject tender on the
said committees. The three committees proceeded diligently with the
said exercise leading up to the award of the tender and the negotiahons

with the Applicant.

As the Board has already observed, the Board has perused all the
documents submitted to it by the Applicant and the Procuring Entity but
didd not come across any minute or document which appointed the
Commissioners of the Teachers Service Commission or any othel
employee or body as part of the bodies that would undertake the

Procurement process or terminale the award of the tender 1o The

Applicant.

e Board turther tinds that Commusstoners of the Teachers Service
Commission stayed away trom the proceedings relating to the subyect
tender until 15" December, 2014 when the Procuring Enlity invited a
total of 29 people te a meeting to ostensibly  discuss certamn issues
refating to the award of the subject tender to the Applicant. The Board
has perused the previous minutes ol the tender processing/evaluation
committee, the tender committee and the negotiation committee and it
has vstablished that most of the people, who attended the meeting of (-1
Decomber, 2014 were not members ol either comnuttee.  The Board has
turther established that alter the meeting held on 13" December, 2014
the Procuring Entity convened another meeting on JR% Decomber, 2014
to discuss the same issues. A total ol 28 people attended the second

mecting but a majority of them were again not membere ol the tende:

N
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processing/evaluation  committee, the tender committee  ar  the

neyolialion committee.

I'he Applicant produced the letter of invitation to the participants in the
meeting of 18 December, 2014 which is dated 17" December. 2014

together with the minutes of the said meeting as annextures “AKB - 107,

It was the Applicant’s position that it is permissible under the Provisions
ol the Public Procurement Act and the Regulations made thereunder for
strangers to  participate in the evaluation process or in anvother
procecdings related to the award of the tender and that such a

participation was unlawtul.

I'he Board has considered the above submissions mview ol the
Provisions of Section 26 of the Act and Regulations 10 and 11 ol the
Repulations and finds that the law does not permit persons who are nuot
members of the tender processing/evaluation committee or the tender
committee to participate ina tender process unless their participation i<
cxpressly permitted under the provisions of Section 26 of the Act. Sudh
poersons cannot  theretore purport to convene mectings and maoke
Jdoecisions o terminate o tender which has already been awarded The
Board considered o simmlar sitvation in the case ot M/s Wamo
Construction Co. Ltd -vs- The District Tender Commiltee ljara District
(PPRB Application No. 18 of 2010) where the Board held that it waoe
tunlawtul tor a body which had not been lawtully constituted under the
Provisions ot Section 26 of the Act to participate in proceedings touching

on the evaluation o a tender or any process relating to the said tende

I'he Board stated as follows in the saind Jdecision:-

! Page 96 of 386



“The Board finds that according to the requirements set aut
clause 1.5 of the mmstruction lo tenderers, the evaluation conmitive
determined the Applicant to be the lowest evaluated bidder and
recommended — for  award  to  the  tender  connnittee.
Notwithstanding this recommendation, the secrelarial which is
body that is not established in accordance with Section 26 of the
Act and part 11 of the Regulations and therefore not empowered to
play any role i the tender process recommended to the tender
committee to award the tender to the successful bidder. The Board
finds that the recommendation by the secretariat was a nullity
and should not have been acted upon by the tender comnittee.
The secretariat did an evaluation after the technical evaluation
conmmittee had finished s part and by extension the fender
connnittee also did an cvaluation contrary to the Pravisions of

Regulation 17 (2)".

s clear from the above dedision that the law does not permit the
parbicipation of what the Board terms as “strangers” in a tender process
cven if they are employees of the Procuning Entity. The Board therefore
holds that all the people who participated  but were not members ot the
tender evaluation/ processing committee, the tender committee and the
tender negotiation committee in the meetings ot 13" December, 2014 and
I8 December, 2014 were in the same shoes as the secretariat in the

deciston that the Board has cited above.

The Board has also gone through the minutes of the meetings held on
130 December, 2004, and 18" December, 2014 and has compared the

Resolutions passed in the said meetings with the contents of the [etter ol
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termination dated 16" January, 2015 and which was produced by the
Applicant as annnexture “AKB -15”. The Board finds that the reasons
given by the Procuring Entity in the letter dated 16M January, 2015 were
not part of the recommendations made by those who attended the two
meetings.  Minutes of the meeting held on 157" December, 2014 and
muinutes ot the meeting held on 18 December, 2014 shows that the
Procuring Entity and the respective Unions were infact in agreement

that a contract should be executed with the Applicant,

[he Board turther wishes to observe that neither the  Tendes
processing/evaluation committee nor the tender committee raised any
complaint relating o the award of the tender the subject matter of this
Request tor Review to the Applicant and turther that the tender
evaluation committee and the tender committee seem o have been

satistied with the outcome of the Process,

During the hearing of this Request for Review, the Applicant attacked
the teasons tor termination as set out in the letter dated T fanuan

2015 and stated that the decision to terminate the tender awarded to 1l
had no basis in law or fact. Inview ot the Board's finding that there are
no minutes evidencing the termination and inview o1 the Board's turthe
Linding that strangers were allowed to participate in mectings leading to
the purported termination of the subject tender, the Board holds that the
purported termination as contained in the letter dated 16 January 2015

together with all the reasons contained therein are a nullivv ab-mitio.

The above finding notwithstanding, the Board has examined the reasons

set out by the Procuring Entity in support ol the decision to terminate
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processing/evaluation committee and the Tender Committee to deal
with it during evaluation but not that of the commissioners or any other
ofticer or employee of the Procuring Entity who were nol members o
any committee or other body established under Section 26 of the Act.

On the issue of the alleged failure to meel the specifications set out in the
tender document and the alleged variation of specitications,  the
Procuring Entity did not provide any evidence to back up this allegation
and this was at any rate not the domain of the commissioners but that ot

the tender evaluation committee, the tender committee and the tender

nepotiation commilttee.

The Board further tinds trom the minutes of the various meetings which
it has setl out above that the proposals for any change or variation ol any
specilication came up at the vartous meetings and some ol these chanyges
were proposed by the Procuring Entity.  The Procuning Entity cannot
therefore be right in seeking to terminate the award ot the tender to the

Applicant based on suggestions which were made by ilL.
B )

Fhe Board turther tinds that the award ot this tender was made o the
Applicant on the basis of specific tender requirements and condibons,
Ihe Board however notes that no formal agreement has todate been
entered into by the parties. Nothing theretore prevents the Procuring
Entity from insisting on compliance with the requirements of the tendes

document at the point of executing the contract.

It is theretore premature tor the Procuring Enbity to allege that th

Apphcant has changed specifications or made variations in the tendes
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documents when a contract pursuant to the tender award has not been

executed.

fhe reasons given by the Procuring Entity seeking to terminate the
award of the subject tender to the Applicant are theretore an

afterthought and the Board therefore rejects them.,

I'he Board has severally held and wishes to restate that every Procuring
Iintity exercising the powers conferred upon it by the Provisions ol
\rticle 227 of the Constitution and the Public Procurement and Disposal
Act does so on behalf and in trust for the members of the public and is
therefore bound to act within the law and in good faith.  The Board
further tinds that the present Procurement process was undertaken o
the sole purpose ol promoting the wellare ot teachers and then
dependants on matters relating to health and their well being, Tt s
theretore regrettable that what the Board hinds as a noble wdea was
derailed by what appears to be a disagreement or a scontestation by
various organs of the Procurimg Fntity.  This state ol attairs 15 not
healthy especially where it involves the rights of third parties or the
riphts of a large Section of members of the Public such as teachers and

therr dependants.

Further, the Board has previously held that any party seeking to rely on
the Provisions of Section 36 of the Pubbc Procurement and Disposal Act
must establish that it complied with all the Provisions of Section U ol
the Act in secking to terminate the award ol a tender made to g bidkden

who participates i a Procurement process,
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One of the requirements set out in Section 36 of the Act is that a Public
Entity that terminates Procurement Proceedings shall give the Director
General of the Public Procurement Oversight Authorily a written report
of the termination. Section 36 (B) of the Act requires that such a repori
shall include the reasons for the termination and shall be made n
accordance with any direction of the Authority with respect to the

contents of the report.

the Procuring Entity did not produce any evidence during the hearing,
ol the Request for Review to show that it had comphed with the above
requirements of the Act. The only explanation given by the Procurning,
Lntity to justify the absence of the report was that it did not pive
because the Board had issued an order of stay in respect of 1he
Procurement process.  The Board however finds that the Procuring
Entity ought to have given such a report timeously upon giving a notice
vt the purported termination and turther that the order ol stay Jid not
aftect the giving of reasons since 11 was not a Procurement Process

capable of being stayed,

Itis also noteworthy that upon the conclusion ot this exercise, no biddes
whao had participated in the tender provess lodged anv complaint with
the Board or with the Procuring Entitv's Commissioners challenging the
award ot the tender to the Applicant,  The purported termination and
the reasons justifving it were all raised by the Procuring Lntin -
Commissioners.  The Commissioners theretore constituted themsely e
as the complainants, prosecutors and jud pes n their own cause whwh i

apamst the rules of natural justice.  The Board turther notes that betor

making, the decision to terminate, the Procuring Fatity s Commussionefs
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did not offer the Applicant an opportunity to be heard on the reasons for

the termination which again was contrary to the same rules ol natural

justice.

e Board further wishes to state that the course taken by the Procurmg,
Fntity contravened the Provisions of Section 84 (1) and (2) of the Acl
which emoined it to invite the second best evaluated bidder tor
neyotiations in the event that it was not able to reach any agreement
with the successful bidder but not to terminate the entire tender process
Such an action would have led to a waste of public tunds through o

fresh but entirely unnecessary tender process,

Ihe Procuring Enatity dedicated a considerable amount ot hime
arpuiny that itis a Constitutional Commission which is mandated by Lhe
Provisions of Section 11 and 46 of the Teachers Service Commission o
Review any ot it's decision. The Procuring Entity also submitted that
has a duty to observe National values and the principles or Publis
sonvice as expousced by Provisions of Article 10, 201 and 232 of 1he

Constitution.

e Procuring Entity further stated in the written response dated 3
February, 2015 that it is a Constitutional Commuission and that in terme
Article 249 (2) (b) of the Constitution, it 1s not subject to the direction

and/or control of any other body and that it s only answerable 1ot

Lo and not toany ather person or body

e Board however respecttully holds that the fact that the rocuring
Fobity is a Constitutional Commussion does not preclude 1t trom

observing the I'rovisions of the 'ublic Procurement and Disposal At
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(2003). The above status does not also entitle the Procuring Entity to
trample upon the rights of other legal persons such as the Applicant.
I'he Procuring Entity is therefore enjoined to act lawfully, it's status

notwithstanding.

The upshot of all the above findings 1s therefore that the Procuring
Entity’s decigion purporting to terminate the Applicant’s tender was

unlawful and is hereby set aside.

FINAL ORDERS

In the light of the above findings and in the exercise of the powers
conferred upon it by the Provisions of Section 98 of the Public
Procurement and Disposal Act (2005) the Board makes the following

orders in this Request for Review:-

i. Request for Review filed by M/S Aon Kenya Insurance Brokers
Limited against the decision of the Teachers Service
Commission in the matter of Tender No. TSC/1/45/2014-2015 to
Provision of Medical Healthcare Cover and Group Life
Insurance (Including Last Expense) Cover for All Teachers in the
Employment of TSC and their Dependants is hereby allowed
and the Procuring Entity’s decision purporting to terminate the
said tender as set oul in its letter dated 16™ January, 2015 is

hereby annulled.

rJ

The Board directs the Procuring Entity to complete the
Procurement process and execute a contract with the Applicant,

M/s AON Kenva Insurance Brokers Limited in accordance with
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the relevant provisions of the Public Procurement and Disposal

Act within Fourteen (14) days from the date hereof,

3. In view of the nature of the orders which this Board has made
above which will lead to the existence of a contractual
relationship in future between the Applicant and the Procuring
Entity the Board directs that each party shall bear it's own coslts

of this Request for Review.

Dated at Nairobi on this 20" day of February, 2015

CHAIRMAN SECRETARY
PPARB PPARDB
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1. BACKGROUND
DRI T R S E T IS T R
The agriculture sector recovered significantly in 2023
supported by favourable rainfall that led to increased
production. The favourable weather conditions were
witnessed in the better part of 2023, particularly the
October - December 2023 season that recorded
above average rainfall which continued into January
2024. Available data from the Kenya National Bureau
of Statistics (KNBS) shows that the agriculture
sector growth averaged 7.0 percent in the first three
quarters of 2023 compared to a contraction of -2.0
percent in the first three quarters of 2022. Thus, the
sector recovered remarkably after a contraction
of -0.3 percent and -1.9 percent in 2021 and 2022,
respectively, occasioned by the prolonged drought
conditions.!

The rebound of agriculture sector is important not
only with respect to the role it plays in enhancing
Kenya'sfood security but alsoin terms ofimplications
of agricultural commodity prices on the overall
inflation. It is in this regard that the Monetary Policy
Committee (MPC) of the Central Bank of Kenya (CBK)
initiated the survey of the agriculture sector with the
aim of gathering indicative information on current
and expected developments in prices and output of
select agricultural commodities to inform monetary
policy decisions. Understanding the trends in the
prices of basic agricultural commodities, output and
challenges is vital, given the significant weight of
food in the Consumer Price Index (CPI) basket, and
the important role of agriculture in the economy.
Moreover, given the high reliance on rain-fed farming,
farmers are increasingly vulnerable to drought and
unpredictable weather patterns due to climate
change. These have implications not only on food
security but also on price stability.

The focus areas of the survey include:

i.  Prices of key agricultural food commodities and
expectations.

ii. Assessment of output and acreage of select food
items, and expectations.

iii. Access and use of farm inputs for agricultural
production.

iv. Factors affecting agricultural
marketing/sale of farm produce.

v. Indicative information on access to credit
facilities and how farmers use the credit; and

vi. Suggestions on how to improve agricultural
production.

production,

' KNBS Economic Survey 2023

The current survey was conducted during the period
March 11 - 15, 2024. The results show there was a
general decline in prices of key food items in March
relative to February 2024, particularly cereals and
processed foods. The general downward trend in
food prices is expected to continue in April 2024.
Additionally, there was notable relief to consumers
with respect to sugar, whose prices have been
moderating following the re-opening of local sugar
factories from October 2023. However, the survey
established that retail prices of tomatoes and onions
remain elevated.

The key factors found to be exerting upward
pressure on inflation remained largely unchanged
from previous surveys. Transport and input costs
remained the most significant factors affecting price
of agricultural commodities, though there was a
decline in the share of respondents who reported
these factors as being significant. This could be
attributable to the moderation of transport costs
following four consecutive cycles of reduction in
pump prices by Energy and Petroleum Regulatory
Authority (EPRA), and the government’s subsidised
fertiliser initiative. Favourable weather conditions
also continue to support a decrease in prices and an
increase in output. In addition, the survey showed a
marked increase in the uptake of subsidised fertilizer
in March 2024, where almost 70 percent of sampled
farmers benefitted.

2. METHODOLOGICAL FRAMEWORK
O EDT DT R AR LR R TR N T

The March 2024 survey gathered information on
wholesale and retail prices of select food items,
expectations about changes in prices and output, and
factors that affect agricultural production. The survey
drew respondents from select wholesale and retail
markets, and farms in major towns. These included
Nairobi Metropolitan area, and neighbouring
counties including Kiambu, Kajiado and Machakos;
Naivasha, Gilgil, Nakuru, Narok, Bomet, Kericho
Kisumu, Mombasa, Kisii, Eldoret, Kitale, Nyandarua,
Nyahururu, Mwea, Isebania, Meru, Nyeri, Isiolo,
Oloitoktok, Namanga, Makueni and Molo.

The coverage and scope of the survey has continued
to expand over time. The data was collected using
face to face interviews with retailers, wholesalers
and farmers in select markets and farms. A total of
247 respondents were sampled of which farmers
accounted for 55 percent while retailers and
wholesalers accounted for 32 percent and 13 percent,
respectively (Figure 1a and 1b).
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Figure 1(a): Response rate (Percent) Figure 1(b): Farm categorization (Percent)

B

m Retail = Wholesale = Farm

Both quantitative and qualitative approaches were
employed to analyse the cross-sectional data while
findings were presented using tables and/or charts.
The Balance of Opinion (BOO) approach, which is
generally defined as the difference between the
proportion of respondents having expressed a
positive opinion and the proportion of respondents
having expressed a negative opinion divided by the
total number of respondents, was applied to convert

3. MAIN HIGHLIGHTS FROM THE SURVEY

= Small scale (Below 5 acres)

= Medium Scale (5-12 acres)

= Large Scale (Above 12 acres)

qualitative responses into quantifiable values.
The survey sought respondents’ views about their
inflation expectations, that is, whether they expect
inflation to increase, remain unchanged or decrease
in the next one month and three months ahead. The
BOO measure in this case is the difference between
the proportion of respondents who expect inflation
to increase and the proportion that expect inflation to
decline, divided by the total number of respondents.
This section highlights the key findings from the

March 2024 Survey. Broadly, the following are the

key highlights:

i.  Retail prices of most non-vegetable items were
generally lowerinMarch 2024 relative to February
2024, but prices of key vegetable items such as
tomatoes and onions remained elevated.

i. The decrease in prices of cereals and cereal
products was mainly supported by the bumper
harvest following favourable October-December
2023 rain season, with rainfall continuing into
January 2024.

ii. A larger proportion of respondents expect a
general downward trend in food prices and
overall consumer price in the next one month
as well as in the next three months. This view
has been influenced by the continued good
performance of agriculture following favourable
weather; reduction in pump prices even though
still elevated relative to the same period last
year; and the continued strengthening of the
Kenya shilling.

iv. Expectations about both acreage and output
of select crops in the next harvest remained
positive in March 2024. This is partly on account
of continued favourable weather conditions;
availability of affordable fertilizer; and fuel price

REPORT ON THE AGRICULTURE SECTOR SURVEY - MARCH 2024

reduction which some farmers reported would
moderate the cost of running farm machinery,
equipment and transportation.

v. Weather conditions, transport and input costs
continue to impact both output and price of
key food items. However, the proportion of
respondents who reported transport and input
costs to be a significant factor in driving prices
declined in the March 2024 survey. In this regard,
a large share of respondents cited the continued
positive impact of pump price reduction by
EPRA and the government subsidised fertiliser
initiative.

vi. The proportion of respondents who reported to
have accessed the subsidized fertilizer increased
significantly in March 2024 relative to the
January 2024 survey. Most farmers rely on rain-
fed agriculture and the uptick in fertilizer intake
in March 2024 was a strategy to capitalise on the
March-May 2024 long fain season.

vii. Banks, Savings and Credit Cooperative Societies
(SACCOs), friends/family and the Hustler Fund
continue to be main sources of credit for farmers.
The funds were used mainly to finance farm
implements, inputs (seeds, fertiliser, pesticides),
and labour.




viii. Optimism about economic performance in
the next three months and one year ahead
was relatively higher in March 2024. Most
respondents attributed their optimism to the
recent appreciation of the Kenya shilling which
they expect would be sustained; expectations
that the subsidised fertiliser initiative would
continue and that the March-May 2024 long rain
season would be favourable.

3.1 Prices of Key Agricultural
Commodities

The survey sought to establish indicative prices
of key agricultural commodities in March 2024.

Compared to the prices observed in the January and
February 2024 surveys, analysis of the March survey
data shows mixed outcomes. There were notable
declines in prices of the various types of maize flour,
reflecting the impact of continued supply of maize
to the market following favourable rainfall in 2023
that led to increased production of maize. However,
retail prices of tomatoes, potatoes and onions
remained elevated due to higher demand relative to
supply. The higher prices of green maize and peas in
March 2024 reflect the influence of seasonal factors
(Figure 2).

Figure 2: Monthly Changes in Retail Prices of Select Food Items (Percent)
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Vihite Bread (400 Gram)

™ Feb-24 B Mar-24

Spinach (1 Kg)
Carrots (1 Kg)

Sugar (1 Kg)
Cabbages (1 Kg)
Tomatoes (1 Kg)

Onions - Bulbs (1 Xg)
Potatoes (irish) (1 Kg)

Cooking Fat (500 Gram)
Traditional Vegetables (1 Kg)

Brown Bread (400 Gram)
Kale - Sukuma Wiki (1 Kg)

Cooking Ol (Salad) (1 Litre)

Fresh packeted cow milk (500 Mililitre)
Peas (Unpeeled Garden/minji) (1 Kg)

Fresh unpacketed cow milk/ Fresh Creamy(1 Litre)

Prices of loose maize grain, green grams, and beans
have been generally lower in the first quarter of
2024 compared to their respective levels in similar
quarters in 2022 and 2023. The prices of various rice
varieties have remained relatively stable in the first
quarter of 2024, supported by local rice harvest in
the period December 2023-February 2024. In March
2024, all rice varieties experienced slight price
declines, except Pishori rice whose price increased
slightly relative to February 2024. The prices of fresh
un-packeted cow milk and packeted milk have
remained stable over time, supported by favourable
weather conditions, continued price offers in various
outlets, and Government interventions. The latter
specifically refers to the gazette notice published
on March 17, 2023, which allowed animal feed

manufacturers to import 500,000 tonnes of duty-free
yellow maize before August 6, 2023, which helped
to stabilize prices of animal feeds and resulted in
increased milk production.

The price of sugar has been declining gradually and
was lower in March 2024, compared to February
2024, with some outlets posting prices of about
KSh 330 per 2kg packet (KSh 155 per kg). Sugar
prices have been moderating since October 2023
after local sugar companies resumed operations
following temporary closure in July 2023, to undergo
annual maintenance. Expectations point to a decline
informed by the re-opening of local sugar factories
and the moderation in global sugar prices.
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3.2 Expectations of Prices of Key Food
Items

On balance, the BOO points to an expected general
decline in prices of most food items in April 2024
(Figure 3 and 4). This mainly reflects the continued
impact of favourable weather, the recent appreciation
of the Kenya shilling in March 2024 compared to
February 2024 and the substantial reduction in
pump prices in March 2024. With respect to cereals
and cereal products, some respondents noted that

harvests from Eastern regions of the country had
continued to boost supply of beans, maize grain, and
green grams. Price expectations with respect to rice
were not very different from what was observed in
February 2024 with both surveys pointing to a slight
increase in prices (Figure 3). Some respondents
were concerned about possible increase in import
costs due to supply chain disruptions arising from
the crisis in the Red Sea and the Suez Canal.

Figure 3: Retail Price Expectations for Cereals and Related Products in the Next One

Month (Percent of Respondents)

Overall expectations about retail prices were, in
general, tilted towards a decline in the March 2024
survey, though not as drastic as in the February
2024 survey (Figure 4). The price of processed and
unprocessed milk is expected to remain stable,
supported by increased pasture resulting from
favourable rainfall. Price expectations for vegetable
items including kales/sukuma wiki, cabbages,
spinach, and traditional vegetables in the March
2024 survey were not significantly different from the
February 2024 survey. The weather conditions have
been favourable for growing of fresh vegetables.
Prices of potatoes and tomatoes were, however,
expected to increase in the next one month, though
at a subdued pace relative to the expected increase
in the February 2024 survey.

Onion prices remained elevated as observed
in both February and March 2024 surveys, and
respondents expected a further increase in April
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March 2024 Survey

2024. However, only 60 percent of respondents
expected an increase in onion prices in March survey
compared to 70 percent in the February 2024 survey.
The moderation in expected price increase during
the March 2024 survey was partly informed by an
expected increase in supply as the harvest of onions
peaked in March 2024. However, the impact of the
harvest on prices was expected to be dampened by
the high demand for onions both locally and within
the East Africa Community (EAC) region, particularly
Tanzania, Uganda, and South Sudan. Traditionally,
Tanzania has been an important source of onions,
complementing local supply. :

Expectations about prices of cooking oil and cooking
fat in March 2024 survey point to a marginal decline
in April 2024. This was informed by the observed
easing of international prices of edible oils following
recovery of global palm oil production and the
relatively stronger Kenya shilling in March 2024.



Potatoes.

Kale - Sukuma Wiki
Traditional Vegetables

Onions - Leeks and Bulbs

Vegetables

The survey also sought respondents’ views on
expectations about price changes (inflation) of the
consumer goods regularly purchased by a typical
household. Viewed over a slightly longer horizon the
March 2024 survey showed a significant drop in the
proportion of respondents who expected inflation
to increase, when compared to the outcomes of the
November 2023 survey. The proportion expecting
inflation to increase one month ahead was 40
percent in March 2024 compared to 57 percent

Figure 4: Retail Price Expectations for Vegetables, Non-Vegetables and Animal
Products in April 2024 (Percent of Respondents)

®m February 2024 Survey

Tomatoes
Carrots

Sugar
Cooking Fat
Cooking Oil (Salad)

Fresh packeted cow milk

Fresh unpacketed cow milk/ Fresh Cream

Milk & milk products Non-Vegetables

= March 2024 Survey

in November 2023. Moreover, the proportion of
respondents who expected inflation to increase three
months ahead reduced by almost half to 34 percent
in March 2024, from 60 percent in November 2023
(Figure 5). This is not surprising given the significant
recent developments such as the appreciation of the
Kenya shilling relative to the US dollar, downward
adjustment of pump prices by EPRA, and the
outcome of the October-December 2023 short rain
season which had a positive impact on agricultural

production.

Figure 5: Inflation Expectations (Percent of Respondents)
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3.3 Factors affecting Retail and
Wholesale Prices

The survey also sought to establish the factors
affecting wholesale and retail prices of select food
items (Figure 6). Transport costs, input costs and
weather conditions were noted to be the key factors
impacting both retail and wholesale prices (Figure

-~
l |

-~
-~
-~
™
40%

34%

March 2024 survey

M In the next THREE months

17 - Annex). A key outcome of the March 2024 survey
is the reduction in the proportion of respondents who
reported transport costs as a key factor contributing
to increases in prices. This could be attributed to
the sustained reductions in pump prices by EPRA
since December 2023, with a significant reduction
witnessed in March 2024.
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Figure 6: Factors Affecting Retail Prices (Percent of Respondents)
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3.4 Analysis of output

Thissection describesthe outcomes ofthe agriculture
survey in terms of changes in actual output and
acreage, and farmers’ expectations regarding the
same. This information is useful in shedding light on
the direction of agricultural activity and is important
given thedirect and indirect impact of the agriculture
sector on overall economic performance, as well
as potential pressures on overall inflation mainly
through food inflation.

3.4.1 Output performance across food
crops

Sampled farmers observed that output and
acreage of most crops increased notably in the
March 2024, largely driven by the above average
rainfall that was experienced between October
2023 and January 2024, and the continued
availability of affordable inputs. There were,

79%
55%
48% 50%

Weather conditions

81%

Input prices

W March 2024 survey

however, a few crops whose output was
reported to have declined, notably beans, rice,
and cabbages. These crops are highly sensitive
to excessive rainfall.

3.4.2 Expectations about output and
acreage

With respect to farmers’ expectations about
likely changes in output and acreage in the next
harvest, most farmers expected the acreage
under crop production to either increase or
remain unchanged. Similarly, majority of
farmers expected the supply of most food items
to increase or remain the same on account of
expected favourable weather conditions (Figure
7).

Figure 7: Output and Acreage Expectations - March 2024 survey (Percent of

Respondents)
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Farmers indicated that crop acreage was heavily
influenced by several factors such as the expected
weather conditions, economic outlook, and the
expected rate of return from the specific crop.
Several farmers indicated that proper timing in
issuance of subsidized fertilizer and the quality
of fertilizer accessed were important factors that
support increased acreage.

3.5 Expectations about overall economic
performance

Respondents were asked to express theirviews about
how they expect the overall economy to perform
in the next one quarter and the next one year. A
notable finding was that optimism about economic
performance continues to improve. According to
the March 2024 survey, respondents who expected
economic performance to remain unchanged or
improve in the next three months increased to 60
percent from 46 percent in the January 2024 survey.
Optimism improved substantially with respect to
expected economic performance in the next one
year where the share of respondents expecting
economic performance to improve increased

to 58 percent in the March 2024 survey from 35
percent in the January 2024 survey (Figure 8).
The improvement in optimism reflects the positive
impact of favourable weather conditions on actual
and expected performance of agriculture in 2024.
The favourable rainfall outcomes in 2023 and the
expected favourable March-May 2024 long rain
season underscored the optimism on agriculture
performance and overall economic activity.

Nevertheless, some respondents expressed their
reservations about the potential adverse impact
of recent developments on the economy. These
include heightened global geopolitical tensions
which could have negative spill over effects on the
Kenyan economy, as the shipping disruptions in
the Red Sea and Suez Canal may undermine supply
chains and lead to increased shipping costs. Other
respondents expressed fears about the uncertainty
surrounding global oil prices which have been
gradually increasing. Some farmers were also
concerned about the impact the value of the Kenya
shillingwould have oninflation and overall economic
performance if the recent appreciation of the Kenyan
shilling is not sustained.

Figure 8: Optimsm about economic performance (Percent)
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3.6 Factors affecting agricultural
production

For further information about the dynamics of the
performance of the agriculture sector, the March
2024 survey asked respondents to indicate the
most critical factors that determine production. This
question was meant to gauge the relative role of
factors such as transport costs, weather conditions,
input prices and labour costs, among other. Analysis
of responses shows continued dominance of four

58%

60%

March 2024 survey

H In the next ONE year

factors, namely, transport costs, weather conditions,
input prices and labour costs (Figure 9).

A notable result is that the share of farmers citing
all the four factors as' key determinants of output
declined in March 2024 compared to January 2024.
For instance, the proportion indicating transport
costs to be a challenge reduced to 78 percent in
March 2024, from 85 percent in January 2024. This
reduction could reflect the relatively lower fuel

REPORT ON THE AGRICI z.-:,Rage-fl.rl‘S of 386 | 7



e

prices in March 2024 compared to January 2024.
The impact of weather conditions as an obstacle to
production also declined slightly in March 2024 to 53
percent from 56 percent implying that the weather
conditions in March 2024 were viewed as being
supportive of production, compared to the situation

in January 2024 which was characterized by El Nino
rains. Similarly, the impact of labour was moderate
in March 2024 largely reflecting the seasonal nature
of labour demand in the agriculture sector. Demand
for labour by farmers tends to be high during land
preparation, planting, weeding, and harvesting.

Figure 9: Factors Affecting Agricultural Production (Percent of Respondents)
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3.7 Use of farm inputs in agricultural
production

The survey also sought to understand the type of
farm inputs used and their relative importance in
production. Consistent with findings in previous
surveys, inorganic fertilizer and pesticides/herbicides
arethetwomost usedinputs. Thereisalsowidespread
use of labour as well as mechanical equipment -
particularly tractors - in land preparation, ploughing

Weather conditions

W March 2024 survey

and carrying farm materials. Most farmers indicated
that use of fertilizer was necessary to boost
production, both during planting and as the crop
matured. Use of pesticides and herbicides was also
deemed important, since they ensure that crops are
protected from pests and diseases, thus preventing
output loss. Use of organic manure is not as common
as the other inputs (Figure 10).

Figure 10: Significance of farm inputs in agricultural production
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3.7.1 Challenges associated with access
to farm inputs

Farmers face several barriers in accessing farm
inputs, but the most severe is the high costs -
especially when it comes to fertilizer, seeds, and
pesticide. Other challenges include lack of finance
and the high cost of mechanization (Figure 11).

To alleviate the challenge of high cost of farm inputs,
the Government rolled out a programme to issue

subsidised fertilizer as well as subsidized tractors for
hire at the county level. The Government has also
initiated the Hustler Fund to help credit-constrained
households access credit on favourable terms, which
has enabled farmers access funds to purchase inputs.
Although a relatively new initiative, the Hustler Fund
enabled up to 10 percent of the sampled farmers to
get credit according to results of the November 2023
survey. This share has increased marginally in the
March 2024 survey.

Figure 11: Challenges limiting access to Farm Inputs (Percent of Respondents)
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3.7.2 Access to government subsidized
fertilizer

The proportion of respondents who reported to
have accessed government subsidized fertilizer
increased substantially to 67 percent in March
2024, from 53 percent in January 2024 survey. The
lower percentage in January 2024 mostly reflected
seasonal patterns as there are minimal farming
activities in January. The proportion of respondents
who reported to have accessed the subsidized
fertilizer in March 2024 was noted to be close to that
recorded in September 2023 survey, which stood at
69 percent, as farmers prepared to take advantage
of the October-December 2023 rain season (Figure
12).
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As in the previous surveys, the reasons given for
not being able to get the subsidised fertiliser were
similar in the March 2024 survey. These included
lack of information on availability of the subsidized
fertilizer, challenges around the logistics of access,
and demand outstripping supply. In other instances,
priority was given to farmers who were members of
a farming group, making it difficult for those who did
not belong to any farming group to benefit from the
subsidised fertiliser. There were also instances where
farmers indicated they were notified through their
mobile phones to go to the nearest National Cereals
and Produce Board (NCPB) depot to get the fertiliser,
but they did not have the means to travel.
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Figure 12: Access to Subsidized Fertilizer (Percent of Respondents)
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3.8 Factors affecting marketing/sale of
farm produce

With regard to factors that critically affect marketing/
sale of farm produce, sampled farmers expressed
similar concerns as in the previous surveys. They
cited price fluctuations from season to season,
price distortion by middlemen, and poor road
infrastructure as the main challenges. The price
fluctuations are common because most farmers tend
to harvest at the same time thereby flooding markets
with farm produce, which tends to drive prices down.
During periods of shortages occasioned by factors
such as drought or floods, prices tend to increase.
The problem of price fluctuations is particularly
severe for tomatoes, maize, beans, green grams,
cabbages, and carrots.

The problem of price distortion by brokers/
middlemen occurs on two fronts. First, the
middlemen exert significant influence on buyers

who source for fresh produce directly from farmers.
Second, the middlemen provide barriers to entry
in the physical markets where farm produce is sold
by preventing individual farmers from selling their
produce directly to customers. Other challenges
cited included the long distance from markets, poor
road network, limited demand, and competition
from imports (Figure 13).

However, these challenges affect contract farmers
less, since the terms and conditions governing the
engagement between the farmers and buyers are
agreed upon in advance. Additionally, the contract
farmers are spared the transport costs because the
produce is collected directly from the farm by the
buyers. This model still has its own challenges. A
sharp dip in prices due to post-harvest flooding of
the market can orchestrate huge loses to the farmer
because they bear the highest risk. This affects highly
weather sensitive crops such as cabbages, potatoes,

and tomatoes.

Figure 13: Factors affecting marketing/sale of farm produce (Percent of Respondents)
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3.9 Access to credit facilities in
agriculture

There was an increase in loans uptake by farmers in
March 2024 relative to January 2024. This is expected
given the need for farmers to prepare their farms

for planting ahead of the March-May 2024 long
rains. Preparation activities include hiring tractors

or labourers to till the farm, purchasing inputs such
as seeds, fertiliser, farm implements, tools and
equipment, including water generators. The main
sources of finance for farmers are banks, SACCOs,
and digital loans. The share of farmers who reported
to have used the Hustler fund increased in March
2024 (Figure 14).

Figure 14: Proportion of Respondents who Borrowed to Finance Farming by Source
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In terms of usage of funds, a large share of loans was
used for buying inputs, followed by labour payments.
This result was similar to the observations in the
November 2023 and January 2024 surveys (Figure
15). Farmers reported having experienced higher
costs of inputs in March 2024 relative to January
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2024, possibly reflecting heightened demand in
March 2024 as farmers prepared to take advantage
of the March-May 2024 long rains season. The higher
costs in March 2024 may also have reflected the
lagged effects of Kenya shilling which depreciated
notably in the fourth quarter of 2023.

Figure 15: Purpose of agricultural loans (Percent of Respondents)
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With respect to barriers in accessing finance, several
factors were cited as shown in Figure 16, with high
interest rates recorded as the most prominent barrier.
However, many farmers were averse to acquiring any
form of credit due to fear of exposure to possible
auction upon default. In addition, rain fed agriculture
was said to be volatile for one to seek credit, as output
is often exposed to the vagaries of weather. Hence,
farmers who relied on rainfall as their main source of
water were reluctant to acquire loans due to fear of

crop failure. This shareis quite substantial at about 76
percent in both the January and March 2024 surveys
(Annex Figure 18). For farmers who use irrigation,
their reluctance was premised on significant price
fluctuations which make their incomes unstable
even in periods of good harvest. Some farmers also
cited lack of collateral as a deterrent to seeking loans

especially in cases where farms were leased.

Figure 16: Barriers to credit among farmers (Percent of Respondents)
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4. VIEWS ON HOW TO IMPROVE THE AGRICULTURE SECTOR
O T O T T R S e R T L T T T R R D R S S YR O

The Survey sought views from farmers on how
to improve agricultural production. These views
differed significantly depending on the region as
well as the type crop. However, there were cross
cutting suggestions. For instance, most farmers
emphasized the need for water conservation through
construction of dams, water pans and boreholes;
reduction of farm input costs through measures such
as subsidies. The government has been providing
subsidised fertilizer and, in some instances, free
seeds to farmers to alleviate the cost burden borne
by farmers in accessing inputs. Another suggestion
was for the government to stabilize prices, for
instance, through NCPB purchasing maize at a price
that covers production costs.

To address the problem of fake seeds, some
farmers suggested that the government should
come up with strict measures to ensure individuals
do not capitalize on limited farmer information to

supply them with low quality or fake inputs. Other
farmers recommended enhanced mechanization
of agriculture through subsidizing farm equipment,
including hiring of tractors especially during land
preparation.

Moreover, there were suggestions that the
government should boost extension services by
supplying more agronomists to assist farmers with
relevant information in order to ensure farmers
follow appropriate farming procedures, such as
on optimal crop spacing, crop rotation and how to
minimise post-harvest loses.



5. CONCLUSION

This Agriculture Sector Survey report summarizes
findings from the March 2024 survey conducted from
March 11 - 15, 2024. The main objective of the survey
was to obtain indicative information on recent
trends and market expectations of prices and output
of key agricultural commodities for the purpose of
informing monetary policy.

As with previous surveys of the agriculture sector, the
survey focused on gathering information on prices
of key agricultural commaodities in select retail and
wholesale markets, agricultural output and acreage
as well as output expectations from sampled farms.
The survey also sought information on factors
affecting agricultural production, marketing and sale
of farm produce; access to farm inputs and credit
facilities as well as proposals on how to improve
agricultural production.

The survey drew 247 respondents from wholesale
traders, retailers, and farmers in select regions
across the country (Nairobi Metropolitan area, and
neighbouring counties including Kiambu, Kajiado
and Machakos, Naivasha area, Gilgil Nakuru, Narok,
Bomet, Kericho Kisumu, Mombasa, Kisii, Eldoret,
Kitale, Nyandarua, Nyahururu, Mwea, Machakos,
Isebania, Meru, Nyeri, Isiolo, Oloitoktok, Namanga,
Makueni and Molo).

The key findings from the January 2024 survey were

as follows:

« There was a general decline in prices of key food
items in March compared to Februry 2024.

» Most respondents expect food prices to decline
in April 2024 and in the next three months.

+  Majority of respondents expect inflation to either
remain unchanged or decline both in the next
one month and three months ahead.

«  Weather conditions, transport and input costs
continue to impact both output and price of key
food items. However, the share of farmers citing
transport costs, weather conditions and input
costs as major challenges has moderated relative
to the survey in January 2024.

« Approximately 70 percent of sampled farmers
reported to have benefitted from the subsidized
fertilizer, a key input in crop production.

«  Optimism about the expected performance of the
economy remains high both in the next quarter
and one year ahead. This is explained by several
factors including the recent appreciation of the
Kenya shilling against the US dollar; realized and
expected continued good performance of the
agriculture sector, and downward adjustment
in fuel prices by EPRA in mid December 2023,
January, February, and March, 2024.

« Despite the encouraging outcomes on actual and
expected evolution of inflation and economic
performance, farmers were concerned about
the sustainability of the recent appreciation of
the Kenya shilling; whether March-May 2024
long rains will be adequate; and high interest
rates which undermine financing agricultural
activities.

«  Suggestions to improve agricultural production
include the need to preserve water through
construction of dams and water pans; address
the high cost of inputs and create a mechanism
to stabilise prices of agricultural commodities
which are characterised by swings from time to
time.

Based on the findings of this survey, the key
recommendations mirror those contained in
previous reports of the Agriculture Sector Survey:

i) Address the high fuel prices which have a direct
impact on both the cost of inputs and prices of
agricultural commodities.

i) Continue to subsidise inputs and enhance
agricultural extension services.

i) Intensify the supply of rain harvesting and
storage equipment as well as construction of
dams, boreholes, and water pans.

iv) Deepen access to affordable credit facilities.
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ANNEXES

Figure 17: Factors affecting wholesale prices (Percent of Respondents)
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Figure 18: Main water source for farming (Percent of Respondents)
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PROGRAMME

1. Introduction

The Government through the Bottom-Up Economic
Transformation Agenda (BETA) committed to support farmers
with subsidized fertilizers and other inputs to increase

production and productivity.

During the financial year 2023/24, the government through
the Ministry of Agriculture and Livestock Development has
committed to avail 12.5 M x50kg bags of subsidized fertilizers

for various enterprises in the Country.

The National Fertilizer Subsidy Program is implemented
through the National Cereals and Produce Board and is in
charge of procurement and distribution through their Depots
spread throughout the country and selling centres closer to
farmers that have been identified with the support of the
respective County Governments.

Beneficiary farmers targeted are those registered using the
Kenya Integrated Agriculture Information Management System

(KIAMIS) where 5.930M farmers have registered.

1
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2. Progress

Fertilizer distribution has been done to 42 counties.
Fertilizer distribution during the October, November and
December (OND) for short rains season, was a total of

2,350,788x50Kgs bags (117,539.4 MT) sold to 460,996

farmers.

2.1 Distribution of the 2024 Long Rains Fertilizer

Programme
The Board initiated a procurement process of the required

fertilizers and in January 2024, the actual distribution of the
fertilizer started to counties that start early planting namely

Narok, Nyamira, Kisii and Bomet Counties

Between April 2023 and April 2024, the Board had
cumulatively distributed 5,349,829 bags of assorted fertilizers
which is a 175-percentage increment compared to the same

period previous year.

To date, 1,008,762 farmers have been served across 42
counties since the fertilizer digital programme started. The
status of the 2024 long rains fertilizer implementation is as

tabulated below:
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S No. | Item As at April As at April 2024
2023

1. | Number of bags of 1,943,023 2,929,615
Fertilizer redeemed

2. | Number of farmers served 270,127 538,061

3. | Disbursement Counties 28 42

4. | Depot Stock balances 451,783 474,945
(50kg bags)

5. | Number of farmers 2.332M 5.93M
registered

6. | Value transacted (Kshs) 6.84B 15.078B

7. | Total e-vouchers issued 2,246,100 19.587M

8. | E-vouchers redeemed to 276,798 1.602M
date

Demand for planting fertilizer is subsiding and therefore the demand
has shifted to top dressing fertilizer. Distribution of the 2024 fertilizer
programme is expected to continue up to the end of June 2024.

For the long-rains season 2024 ie March-April-May distribution
is going on and as of 21 April 2024; 2, 929,615x 50 Kgs bags
(146,480.75 MT) of assorted fertilizers had been sold to
538,061 farmers (Annex 1).

Redemptions per value chain March-April-May;
e Maize Planting 1,754,245 x50kg Bags,
e Maize Top Dressing 1,502,119 x 50kg Bags,
e Beans planting fertilizer 156,107 x 50kg bags

Sunflower planting 1,278 x 50kg bags
e Coffee planting 24,339 x 50kg bags

3
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e Coffee Top Dressing 55,939 Bags,

e Sugarcane Top dressing 34,403 x 50kg bags

e Tea top dressing fertilizer 23,139 x 50kg bags

e Wheat 45,742 x 50kg bags

e Potato Planting 26,597 Bags,

e Potato Top Dressing 33,172 Bags,

e Sugarcane Planting 36,536 Bags,
e Rice 45,583 bags,

e Vegetable 563 bags

2.2 Balance/Available fertilizer stocks

As at 21st April 2024, available fertilizer stocks are 474,945 x

50kg bags in various depots.

Breakdown of available Stock:

KNTC CAN

ETG Kynomaizec

ETG Falcon Urea

Yara CAN,

ETG Falcon CAN

Yara Microp

KNTC NPK 17:17:17
Yara Topdressing Microp
ETG Falcon NPK 23:23:0

Yara Miller Power Microp

220,205 bags
86,451 bags
80,158 bags
59,905 bag
45,901 bags
40,912 bags
40,391 bags
28,460 bags
27,112 bags
20,261 bags

Fomi Kuzia Top dressing
Fomi Otesha Planting

ETG Falcon Sulphate of
Ammonium

Yara Sulfan

Triple Super Phosphate
KNTC Urea

KNTC NPK 23:23:0

Yara Amidas

18,357 bags
14,906 bags
11,990 bags

3,055 bags
2,662 bags
2,257 bags
698 bags
36 bags
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3. Challenges and action
1. Supply of substandard fertilizers

Fertilizer Kel green NPK 10:26:10 supplied by KEL
Chemicals Company were found to be substandard upon
sampling and analysis. The batch comprising of 69,070 x
50kg bags were affected and stock not yet issued out have
since been recalled.\ Farmers who have registered
complaint as at 19" April 2024 are 1,252 and 7,913 x
50kg bags have been replaced with equivalent initially

paid for.

2. Timely availability of fertilizers
There were delays on importation of requisite fertilizer
but to-date supplies are available. Last mile distribution
has been enhanced through arrangements with county
governments by opening points of sale closer to the

farmer.

Hon. Mithika Linturi, EGH
CABIENT SECRETARY
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Annex 1; Summary of Redemption per County

Redemption per County
County B3
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Detectives were Friday looking fQF wea. - /‘I(
Agriculture Cabinet Secretary Mithika Linturi

and his Principal Secretary Paul Ronoh for
arrest and prosecution.

This is after the Office of the Director of
Public Prosecution approved charges for the
two among others.

Officials said the two and five other senior
officials including those from the National
Cereals and Produce Board (NCPB) had
purportedly been summoned for processing.

“We are looking for them. They were
supposed to come here after being
summoned but we are now looking for them,”
said an official aware of the issue.

Read more: https:/bit.ly/3UodVkz

DPP orders arrest of Agriculture
CS Mithika Linturi, PS Paul Ronoh
over alleged fake fertilizer saga

Write a comment...
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NATROBI CITY COUNTY ASSEMBLY ....ccccceuveururannene 2ND RESPONDENT
THE NAIROBI CITY COUNTY ASSEMBLY................ 3RD RESPONDENT
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HON. BENSON MUTURA, THE ACTING GOVERNOR,
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(Being an Appeal from the Judgment of the Court of Appeal (Nambuye,
Okwengu & Laibuta, JJ.A.) in Civil Appeal No. E425 of 2021 at Nairobi
delivered on 4t March, 2022

1

Petition No. 11 (E008) of 2022
Page 132 of 386



A. INTRODUCTION

[1] Impeachment or removal from public office in the context of the Constitution
of Kenya, 2010 is about integrity in leadership. To understand the past is to
prepare for the future because lessons from human history are full of insights into
the nature of human experience and the culture of man. History does not have to

repeat itself, but it will, if we fail to learn from it.

[2] Based on the facts and circumstances of this case, there are lessons to be drawn
from great leaders in the days of old who quickly ascended to leadership with such
promise of exceptional success, only to disastrously fall into eternal disgrace. King
Saul, who was technically Israel’s first King, has been described as a tragic figure.
Based on his reign of power, he has been given as a perfect example of how
leadership can destroy a person who, by his or her character, has not been prepared
for it. Though he was wealihy and charismatic, King Saul did not have integrity,

humility, and a servant’s heart.

[3] The story of Solomon is another such powerful story that demonstrates that
even the wisest among us can lose their way as leaders; that leadership should
never be about the quest for wealth, unbridled fame and power. From these and
many other examples in history, it should be obvious that there exists a

relationship between leadership, accountability, and integrity.

[4] On 15t July, 2022, when the Court delivered its Judgment in this appeal, it
reiterated the terms of Chapter Six of the Constitution to the effect, it was not
enacted in vain or for cosmetic reasons; that the authority assigned to a State
officer is a public trust to be exercised in a manner that demonstrates respect for
the people; brings honour to the nation and dignity to the office; and promotes
public confidence in the integrity of the office. It vests in the State officer the

responsibility to serve the people, rather than the power to rule them. The standard

2
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for leadership is premised on the foundation that only those who, by their words
and deeds, have demonstrated commitment to good governance, transparency and

accountability should be accorded the honour to lead and serve the people.

[5] The Constitution creates a distinctive category of members of society called
State officers, who are regarded and idolized as special pedigree of leaders in the
society; and to whom much is given, and therefore much is required and expected.

They include;

(a) President;

(b) Deputy President;

(c) Cabinet Secretary;

(d) Member of Parliament;

(e) Judges and Magistrates;

(f) Member of a commission to which Chapter Fifteen applies;

(h) Member of a county assembly, Governor or Deputy Governor of a county, or

other member of the executive committee of a county government;

(i) Attorney-General;

() Director of Public Prosecutions;

(k) Secretary to the Cabinet;

(1) Principal Secretary;

(m) Chief of the Kenya Defence Forces;

(n) Commander of a service of the Kenya Defence Forces;

(o) Director-General of the National Intelligence Service;

(p) Inspector-General, and the Deputy Inspectors-General, of the National Police

Service. See Article 260 of the Constitution.

3
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[6] To emphasize the critical space occupied by State officers, the Constitution
makes special requirements for them to embody the spirit and values of the
Constitution. For instance, they must conduct themselves with integrity, whether
in public or official life, in private life, or in association with other persons. They
must behave in a manner that avoids conflict between personal interests and public
or official duties and, must never do anything that demeans the office. See Article

75 of the Constitution.

[7] On financial probity, the Constitution restricts what a State officer can receive
as a gift or donation. Similarly, a State officer cannot maintain a bank account
outside Kenya unless permitted by law; seek or accept a personal loan or benefit in
circumstances that are likely to compromise their integrity. A full-time State officer
cannot participate in any other gainful employment, while an appointed State

officer cannot hold office in a political party.

[8] Some of these restrictions on State officers follow them into retirement. For
instance, a retired State officer, who is receiving a pension from public funds,
cannot hold more than two concurrent remunerative positions in a company

owned or controlled by the State; or in a State organ. See Articles 76 and 77.

[9] To demonstrate the seriousness with which these basic leadership restrictions
are to be taken, Article 75(2) of the Constitution provides that the contravention of
those terms by a State officer will attract disciplinary proceedings, including
dismissal or removal from office. Further, a person who has been dismissed or
otherwise removed from office “is disqualified from holding any other State

office”.

[10] As a further commitment to ensuring integrity in leadership, the Constitution
also creates an Ethics and Anti- Corruption Commission to enforce the above
provisions. It commands the enactment of legislation on leadership and integrity,
the Leadership and Integrity Act, 2012, which was enacted for the effective
administration of Chapter Six of the Constitution. It obliges a State officer to

respect the values and principles of the Constitution. The Act establishes the

4

Petition No. 11 (E008) of 2022
Page 135 of 386



General Leadership and Integrity Code, which is a code of conduct applicable to all
State officers. In addition to the said Code, the Act requires each public entity to
prescribe a specific leadership and integrity code for the State officers in those

entities.

[11] Before assuming office, a State officer must, by Article 74, take and subscribe
the oath or affirmation of office, and swear or affirm before God, and the people,
to obey, preserve, protect and defend the Constitution and all other laws of the
Republic; and to “protect and uphold the sovereignty, integrity and
dignity of the people of Kenya”. Specific to this case, the Assumption of the
Office of Governor Act, 2019 requires the Governor and the Deputy Governor to
commit in an oath or affirmation to diligently discharge the duties of the office and
perform the functions in the said offices without fear, favour, affection or ill-will.
The oaths to which State officers subscribe are sacred and not mere formalities.
The words written in them bind the officers to be accountable to the people and to

uphold the Constitution.

[12] One is disqualified for election as member of Parliament or member of County
Assembly under Articles 99 and 193; respectively, if one is an undischarged
bankrupt; is subject to a sentence of imprisonment of at least six months, as at the
date of registration as a candidate, or at the date of election; or is found, in
accordance with any law, to have misused or abused a State office or public office

or in any way to have contravened Chapter Six.

[13] The foregoing explanation, we believe, is a demonstration of painstaking
efforts by the framers to entrench in the supreme law integrity in leadership;
because citizens are entitled to expect that public officials, both elected and non-

elected, ought to behave according to the highest standards of ethical behaviour.

[14] “Impeachment”, “recall” and “removal” are therefore the Constitution's final
answer, a safety valve, to a State officer or a public servant who mistakes himself

for a monarch. As they say, power corrupts, and the framers of the Constitution
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being cognizant of this fact, built guardrails against autocratic exercise of power by

the leaders.

[15] Ethics of resignation from or vacation of office is a rare trait in leadership in
our society. Leaders “would rather die” than take responsibility. This is in contrast
with, for example, the United Kingdom or Japan, where public resignation is
relatively common and where the political culture celebrates the ethical
independence of public servants. Resigning from office or what is famously
referred to in this country as “stepping aside” is a critical ethical but personal
decision; an exhibition of personal courage. Yet, resignation or stepping aside,
where there are credible reasons for a public officer to take ministerial or personal
responsibility, remains one of the basic moral resources of integrity because it

buttresses responsibility and supports accountability.

[16] Although the Constitution uses the term “impeachment” to describe the
process of removal of the President and Deputy President under Articles 146 and
150, and the term “removed” or “removal” for a county Governor and other State
officers, we do not think the word “impeachment” is a term of art. Whether one is
removed or impeached, the outcome is the same, though the process may not be
exactly the same. In this appeal, therefore, we shall use “removal” or “remove” or
“impeachment” or “impeach” interchangeably. The other constitutional remedy to
address misconduct in the public office is Article 104 (1), which gives the electorate
the right to “recall”, before the end of the term, their member of any of the two

Houses of Parliament.

[17] The removal process of a Governor is, therefore, part of the oversight mandate
of County Assembly and the Senate. The process is intended to serve as a reminder
to the holders of office of Governor that the immense power vested in that office is

to be exercised for the benefit of the people and is not a license for lawlessness.

[18] It must, however, be stressed for avoidance of doubt, that the power of
impeachment, removal or recall is not one expected to be in constant or frequent

exercise. It is only in the face of credible evidence of extraordinary wrongdoing,
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that the conduct of a State officer will be investigated and even then, only upon
sufficient proof of the allegations that impeachment, removal or a recall would be

warranted.

[19] Chapter Six, in our view, is the soul of the Constitution of Kenya. Without
integrity in leadership, the Constitution itself will be in utmost peril. The people,
through the Constitution, have ordained integrity as a value and principle of
governance, dedicating to it a whole chapter in the Constitution and, at the same
time, they have determined what level of integrity is needed in leadership. A State
officer may be impeached or removed from office for, among other transgressions,
gross violation of the Constitution or of any other law; commission of a crime;
abuse of office; gross misconduct; and violation of the Constitution or any other

law.

[20] It is perhaps out of this realization that the appellant’s impeachment Motion
was founded; the need to enforce Chapter Six and Article 10 of the Constitution.

More specifically, the Motion drew attention to the fact that;

“...WHEREAS Chapter Six of the Constitution, the
Leadership and Integrity Act, 2012 and the Public Officer
Ethics Act provide for, primarily, the conduct of State and
Public Officers, and the accountable exercise of power and

responsibility assigned to State and public officers;

AND WHEREAS Article 10 as read together with Article 73
of the Constitution and Section 3 of the Leadership and
Integrity Act, 2012 provides for the respect of the rule of
law, good governance, accountability and transparency of
State Officers for decisions and actions as key guiding

principles of leadership; ...”
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B. BACKGROUND

[21] The appellant was elected the Governor of Nairobi City County during the
general election held on 8t August, 2017. A motion to remove him from office was
presented and moved before the 3t respondent (the County Assembly) on 25t
November, 2020 by Hon. Michael Okumu Ogada, the Member of the County
Assembly for Embakasi Ward. In the Motion, the Member alleged that the
appellant had grossly violated the Constitution and other laws, namely, the County
Governments Act, 2012, Public Procurement and Disposal Act, 2015 and the Public
Finance Management Act, 2012. Secondly, that the appellant had abused the office
of Governor by violating Article 75 of the Constitution as read with Sections 11 and
13 of the Leadership and Integrity Act. Thirdly, it was alleged that the appellant
was guilty of gross misconduct for violating Article 73 of the Constitution by
engaging in conducts that do not bring honour to the nation and dignity to the
office. Finally, the Member was convinced that there were serious reasons to
believe that the appellant had committed various crimes under the Anti-
Corruption and Economic Crimes Act in light of the criminal charges he was facing

at the Anti-Corruption Court.

[22] The Speaker of the County Assembly, being satisfied that the procedure for
initiating the removal of the appellant was proper, served the appellant with the
Motion and invited him to file a response and also to appear before the County

Assembly on 3 December, 2020 when the Motion was scheduled for

consideration by the Assembly.

C. LITIGATION HISTORY AND PROCEEDINGS LEADING TO
REMOVAL

i) Before the Employment and Labour Relations Court

[23] The appellant first approached the Employment and Labour Relations Court
in Petition No. 35 of 2020; H.E. Governor Mike Mbuvi v. The Nairobi
City County Assembly & 6 Others (ELRC No. 35 of 2020) to challenge the
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constitutionality and validity of the Motion. In the meantime, he applied for
conservatory orders to stop the County Assembly from considering the Motion.
Nzioki wa Makau, J. issued conservatory orders on 30th November, 2020 in terms
of the application until the determination of the interlocutory application on 3

December, 2020.
i1) Before the County Assembly

[24] Despite this order, and for the reasons we shall return to, on the same date,
34 December, 2020 the Motion was considered by the County Assembly and
supported by 88 Members of the County Assembly (MCAs) out of the total of 122.
The two thirds threshold required by Standing Order 75(5) of the County Assembly
Standing Orders and Section 33(1) of the County Governments Act was thereby
attained. As a result, on 4th December, 2020 the Speaker of the County Assembly
informed the Speaker of the Senate of the resolution by the County Assembly to

remove the appellant.
iii) Before the Senate

[25] In turn, the Speaker of the Senate summoned the Senate which was on recess
for a special sitting to consider the Motion. Despite the Senate initially appointing
a Select Committee on 9th December, 2020 to investigate the proposed removal,
the said Select Committee recommended that the Motion be heard by the whole
Senate in plenary pursuant to Standing Order 75 of the Senate Standing Orders. A
special sitting of the Senate was, as a consequence, scheduled for two days, 16t and
17th December, 2020. Before that date, on 10t" December, 2020, the Clerk of the
Senate sent an invitation to both the appellant and the County Assembly to appear
before the Senate on 16t December, 2020. By that communication, they were also

directed to file necessary responses or documents by 15t December, 2020.

[26] Apart from filing a response to the allegations against him, the appellant also
raised a preliminary objection to the effect that there was no evidence to support

the allegations as none was presented to the County Assembly; that contrary to
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Standing Order 67(1) of the Nairobi City County Assembly Standing Orders, the
mover of the Motion had not affirmed by way of affidavit that the charges and
particulars therein were true within his knowledge; and that the MCAs who
allegedly appended their signatures in support of the Motion had similarly failed
to depose on oath that they did so to confirm the correctness of the charges; that
the allegations before the County Assembly were also in court, and were therefore
sub-judice; that there were conservatory orders issued in ELRC Petition No. 35
of 2020 prohibiting the County Assembly and the Senate from proceeding with
any Motion for removal from office against the appellant; and that there was no
evidence of public participation prior to the removal hearing on 3™ December,

2020.

[27] Upon considering, in limine, the arguments advanced with regard to the
preliminary objection, the Speaker of the Senate directed that the same be

subsumed and determined within the Motion.

[28] Thereafter, the Senate on 17th December, 2020, after a full debate and voting,
resolved to remove the appellant from office and issued a gazette notice to that
effect. On 215t December, 2020, the Speaker of the County Assembly was sworn in
as the Acting Governor of Nairobi City County, as the county had for some time

been without a deputy Governor.

iv) Before the High Court

[29] Dissatisfied by his removal, the appellant filed High Court Petition No.
E425 of 2020, Hon. Mike Mbuvi Sonko v. The Clerk County Assembly
of Nairobi & 7 others while Okiya Okoiti Omtatah (the 12t respondent) filed
Nairobi High Court Petition No. Eo14 of 2021, Okiya Omtatah Okoiti
v. Nairobi City County Assembly & 5 Others, both of which were

subsequently consolidated.

[30] Their grievances were that the Clerk and the Speaker of the County Assembly
violated Articles 1, 10, 23, 25, 27, 47, 48, 50, 159 and 258 and 259 of the
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Constitution, together with Section 14 of the County Governments Act as well as
Standing Order No. 67 of County Assembly Standing Orders by approving the
Motion which was not verified by evidence or sworn affidavits of the MCAs in
support of the same; that the County Assembly did not undertake public
participation as required by Articles 10(2)(a), 118(1) and 196 of the Constitution
and Sections 94, 95, 100 and 101 of the County Governments Act, and as a result,
denied the residents of Nairobi County the opportunity to participate in the
appellant’s removal as their Governor; that the appellant was not served with
sufficient particulars to enable him prepare a reasonable defence; that the County
Assembly considered and deliberated on the Motion whilst the conservatory orders
in ELRC Petition No. 35 of 2020 were still in force; and that, on 34 December,
2020 the appellant’s counsel, Mr. Ondieki, was denied access into the County
Assembly Chambers during the hearing thereby denying the appellant the right to

representation and to be heard.

[31] Further, the appellant complained that the requisite quorum had not been
met during the hearing and voting on 3™ December, 2020 as a total of 57 MCAs
had travelled to Kwale County and therefore, could not have been physically
present during the hearing and voting; that the voting was marred with fraud and
illegalities as evinced by affidavits of the 57 MCAs, who maintained that they had
not voted in support of the Motion; that contrary to assertions by the Clerk of the
County Assembly, voting could not have been conducted both physically and
virtually as the Standing Orders did not allow virtual proceedings or even

electronic voting.

[32] Concerning the proceedings before the Senate, the appellant complained that
before accepting the impeachment resolution from the County Assembly, the
Senate ought to have evaluated the Assembly proceedings in order to satisfy itself
that the law was complied with; that the appellant’s Preliminary Objection was
improperly dismissed; that the County Assembly was allowed to introduce new

evidence before the Senate at the eleventh hour; that the Senate served the
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appellant with voluminous evidence on the evening of 15t December, 2020 yet he
was expected to defend himself the following day, thereby violating his right to fair
hearing; that the Senate was biased against him and had a pre-determined
outcome; that the Senate violated the Constitution and the law by finding that he
was in breach of procurement procedures when he was not an accounting officer
and passing a resolution to remove him based on evidence that did not link him
with the acts, omissions and commissions complained of; and that the appellant
was neither given the reasons for the impeachment nor a report of the outcome of

the proceedings by the Senate.

[33] Without a valid Motion, the lack of quorum in the County Assembly, there
being no specific charges and the Speaker of the Senate having failed to establish
whether the resolution by the County Assembly was in accordance with the law,
and the proceedings being sub judice, the appellant asked the High Court to find
that the entire proceedings and the process of his removal were a nullity and of no

effect.

[34] The Clerk of the County Assembly, Mr. Edward Ombwori Gichana, responded
to these averments insisting that the appellant had the option of attending the
proceedings physically, through his duly appointed advocate or virtually but opted
instead to take a vacation at the coast; that there was no evidence that the advocate
allegedly sent to the County Assembly by the appellant had instructions from him;
that the conservatory orders issued on 30t November, 2020 in ELRC 35 of 2020
had lapsed at 11:30 a.m. for want of extension at the time the Motion before the
Assembly was considered on 3 December, 2020 at 3:00 p.m.; that due to the
Covid-19 pandemic, the County Assembly had amended its Standing Orders on 2
June, 2020 and introduced Order 231D to allow for virtual proceedings to
complement the usual physical proceedings; that some of the MCAs alleged to have
deposed that they did not take part in the hearing and voting, swore further
affidavits reneging their earlier positions; and that public participation was

conducted between 30t November, 2020 and 3 December, 2020 and
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questionnaires were manually distributed across the County through the County
Assembly ward offices. In any case, the Clerk argued, the removal proceedings of a
Governor lay squarely on the County Assembly and the Senate, and by dint of the

doctrine of separation of powers, the court lacked jurisdiction to entertain the suit.

[35] The Clerk of the Senate, Speaker of the Senate and the Senate jointly in
response to these averments asserted that both the appellant and the County
Assembly were invited to appear before the Senate plenary on 16t December,
2020; that the appellant was given ample time to respond to the documentation
and was accorded a fair hearing as reported in the Hansard; that there was public
participation in the impeachment proceedings by virtue of the fact that the
proceedings were open to the public; that the appellant was allowed to canvass his
Preliminary Objection at length and a ruling was rendered; and that there was
quorum and the voting was procedural. Accordingly, they maintained that the
Senate voted and accordingly resolved to remove the appellant from office within

the law.

[36] The 7th and 10t respondents similarly maintained that the impeachment
process fully complied with the Constitutional and statutory requirements. Whilst
the 8t respondent asserted that IEBC discharged its obligations in accordance with
the Constitution, the enabling statutes and regulations by issuing a Notice of a By-
Election for Governor, Nairobi City County which was to be held on 18t February,

2021.

[37] In the end, the High Court, after evaluating these arguments, framed three
key issues as falling for its determination; whether the court had jurisdiction to
determine the petitions; whether the appellant was accorded fair administrative
action during the removal proceedings; and whether the appellant’s impeachment
met the constitutional threshold. By a unanimous judgment delivered on 24t
June, 2021 (Chitembwe, Korir & Okwany, JJ.) found that the removal of the
appellant fully complied with the constitutional and statutory requirements. The

court proceeded to dismiss the consolidated petitions for lack of merit, finding on
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the issue of jurisdiction, that the doctrine of separation of powers did not inhibit
the court’s constitutional power to examine and interrogate the removal
proceedings before the County Assembly and the Senate, especially where a party

alleges that there was violation of the Constitution and the law.

[38] On whether the appellant was accorded fair administrative action during the
proceedings, the court found that the right to fair administrative action applies in
both judicial/quasi-judicial or any administrative proceedings that affect the rights
of an individual. In this case, the court was satisfied that the appellant was notified
of the charges against him through the Speaker’s letter of 26 November 2020,
which also brought to his attention the existence of the Motion detailing the
charges against him and a list of the MCAs who supported the Motion. These, in
the court’s view, were instances confirming that the appellant was accorded

adequate opportunity to respond to charges against him.

[39] On whether the impeachment of the appellant met the constitutional
threshold, the court expressed satisfaction that the charges were fully
substantiated. According to the court, the appellant merely denied, intimidating,
harassing, or molesting any member of the County Executive Committee but never
denied the allegation of high turnover of senior staff in his government. Likewise,
the appellant did not deny using abusive, embarrassing, inappropriate, and
unprintable language which undermined the office of Governor. It was further
satisfied that the Speaker of the Senate properly dealt with the Preliminary
Objection; that in voting on the impeachment Motion, the Senators made a
decision on all the issues touching on the proceedings before them, including the
lawfulness of the impeachment; that no new evidence or charges were presented
before the Senate because what was contained in the Motion was the same
information that was presented before the County Assembly; that the late service
of voluminous documents did not impinge on the appellant’s right to fair
administrative action and hearing as he had until 17th December, 2020 to defend

himself; that the Senate’s Hansard report does not indicate that the Senators had
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previously met and reached a decision to impeach the appellant so as to justify his
claim that the vote was predetermined; and that the Senate’s Hansard report

contains the entire impeachment proceedings which include the reasons thereof.
v)  Before the Court of Appeal

[40] The appellant took his grievance to the Court of Appeal, seeking that the
decision of the High Court be overturned and the appeal be allowed; that the
resolution of the Nairobi City County Assembly dated 3 December, 2020 and
those of the Senate of 17th December, 2020 be quashed; that an order be issued
declaring that the High Court had no power to extend or reduce timelines
contemplated by Article 182(4) and (5) of the Constitution; and that the appellant
be awarded costs both in the High Court and in the Court of Appeal.

[41] The combined effect of the 58 grounds of appeal was that:

a. The process adopted by the County Assembly and the Senate
leading to the removal of the appellant from the office of Governor
of Nairobi City County was flawed;

b. There was no public participation; and

c. The allegations brought against him were not substantiated or

substantiated to the required standard.

[42] For its consideration, the Court of Appeal identified the following issues:
whether the procedure adopted by the County Assembly in the removal of the
appellant was in accordance with the Constitution, the County Governments Act,
and the Standing Orders of the Nairobi City County Assembly and of the Senate;
whether there was quorum in the County Assembly to pass a resolution for the
impeachment of the appellant; whether there was adequate public participation
in the impeachment process; whether there was in force a court order given on
25t November, 2020 in ELRC Petition No 35 of 2020 barring debate on the
Notice of Motion for removal from office of the appellant; whether the

proceedings at the County Assembly and the Senate were procedurally fair, or
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whether appellant’s right to fair hearing was violated; whether the charges
leveled against the appellant were substantiated to the required standard;
whether the 8" respondent (IEBC) complied with the relevant statutory
requirements in publishing Gazette Notice No 232/10914 of 2020 declaring its
intention to hold a by-election for County Governor, Nairobi City County on the
18" day of February 2021; whether the timelines set in Article 182(4) and (5) of
the Constitution for the conduct of a by-election for the office of County Governor

may be shortened or extended by order of the court; and costs.

[43] By a judgment dated 4th March, 2022, the Court of Appeal dismissed the
appeal, being persuaded, like the High Court, that there was nothing to suggest
that the appellant was not accorded a fair hearing as there was evidence to the
contrary; that the appellant instead chose not to participate in the proceedings
before the County Assembly; that he had the right to legal representation, but failed
to formally instruct counsel; that he was informed of the charges and given the
opportunity to prepare his defence, adduce evidence and to rebut the charges; that
he was presented with the report or resolution of the County Assembly to enable
him prepare his response before the Senate; and that the hearing and

determination of the Motion for removal was executed without delay.

[44] Again, upholding the High Court, the Court of Appeal found no requirement
in law for the impeachment Motion to be verified by affidavit. It was satisfied that,
in accordance with Order 67(1) of the Nairobi City County Assembly Standing
Orders, all that is required in order to verify the contents of the Motion were the

signatures of at least one-third of MCAs in support thereof.

[45] The Court of Appeal thus came to the conclusion, on the question of the
requisite quorum in the County Assembly, that the trial court correctly found that
the appellant had failed to prove that the requisite statutory quorum for a
resolution to remove a Governor had not been met. The court also found as a fact

that the Hansard report, which is the official record of the County Assembly
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showed that 9o MCAs (out of 122, constituting more than 2/3 of the membership)

voted on the Motion.

[46] Upholding the High Court’s finding that the appellant was not by any means
denied a fair hearing in the County Assembly, the Court of Appeal, in addition,
accepted that the removal process complied with the constitutional and statutory

requirements and standards for a fair hearing.

[47] The court, after confirming the centrality of public participation in the
impeachment process, found that there was proof that sufficient public
participation was carried out by both the County Assembly and the Senate; and
there was nothing to the contrary to warrant interference with the trial court’s

finding.

[48] The Court of Appeal was equally persuaded that the interlocutory orders
issued on 30" November, 2020 in ELRC Petition No. 35 of 2020 barring
debate on the Motion for the appellant’s impeachment had lapsed on 3™
December, 2020 at 11:30 a.m while the impeachment Motion was moved and

considered at 3:00 p.m.

[49] On the question whether the proceedings at the County Assembly and the
Senate were procedurally fair, the court found; that the appellant had 7 days
(between 10th to 16t December, 2020 - both days inclusive) to prepare a response.
Furthermore, the court noted, nothing prevented the appellant from cross-
examining members of the County Assembly on the contents of the impugned
evidence. As such, the Court of Appeal agreed with the trial court that the alleged
late service did not infringe on the appellant’s right to fair administrative action

and hearing.

[50] On whether any new evidence was introduced during the hearing before the
Senate, the court found that besides the evidence contained in the Motion for
removal moved by Hon. Ogada in the County Assembly, no other evidence was

relied on.
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[51] Finally, once more agreeing with the High Court, the court found that the
charges were substantiated to the required standard; that the outcome of the
Motion was not pre-determined by the Senators nor was their voting influenced by
bias; that the Senate fully evaluated the proceedings before the County Assembly;
and that, in voting on the impeachment Motion, the Senators made a decision on

each of the issues presented to them.
vi) Before the Supreme Court

[52] To challenge the Court of Appeal’s decision, the appellant filed the instant
appeal specifically anchoring it on Rules 9 and 33 of the Supreme Court Rules,
2012 (which Rules, as a matter of fact have been repealed). The appeal seeks that;

.  The petition be allowed and the judgment of the Court of Appeal
delivered on 4th March, 2022 be set aside.
it.  The resolution of the Senate passed on 17" December, 2020 for the
removal of the appellant from the office of the Governor be quashed
and/or declared unconstitutional null and void;

ii.  Costs be awarded to the appellant.

[53] The appeal has been brought on 24 grounds, listed as [a] to [x] in the Petition
of Appeal but condensed in the appellant’s written submissions and argued in
seven (7) clusters including the ground raised in the preliminary objection on this

Court’s jurisdiction as follows:
1. whether the Court’s jurisdiction was properly invoked;

ii. whether due process was followed by the County Assembly in the removal

of the appellant from the office of Governor;

iii. whether the appellant was accorded adequate time and facility to respond

to the charges against him both at the County Assembly and in the Senate;

iv. whether it was mandatory to verify the Motion for removal by affidavits

or other statements on oath by MCAs who allegedly supported the Motion;
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v. whether public participation was undertaken;

vi. whether the charges were substantiated to the prescribed standard

warranting removal of the appellant from the office; and

vii. whether the sovereignty of the people envisaged under Article 1 of the

Constitution was respected and protected in the removal process.

[541] Save for the 12t respondent, (Okiya Okoiti Omtatah) the rest, or most of the
respondents have challenged the jurisdiction of the Court to entertain this appeal.
The County Assembly, for instance, filed a notice of preliminary objection dated
12th July, 2022 to that effect and in which it contends that the Petition does not
raise any question involving the interpretation or application of the Constitution.

The 1t, 2nd, 10th, 4th gth 6th respondents are of a similar view.

[55] The 7th respondent (the Attorney General), has on his part filed grounds of
objection dated 12th July, 2022 to argue, like the parties in paragraph 54 above that
the jurisdiction of the Court has not been properly invoked; that the appellant has
not specified the jurisdiction of the Court under Article 163(4) under which he has
brought the appeal; that the grounds of appeal do not challenge any specific finding
of the Court of Appeal in respect of which the petition is filed; and that the appeal
does not raise any issues involving the interpretation and application of the

Constitution.

[56] Before the appeal could be set down for hearing, the 1t respondent filed a
Notice of Motion dated 16t June, 2022 seeking to strike out the Notice of Appeal
for failure to file the main appeal within 30 days of the delivery of the judgment
appealed from. The 2n and 10t respondents followed suit and by a Notice of
Preliminary Objection dated 15t June, 2022 applied for the striking out of the
appeal, for being filed out of time. The Court, upon considering these challenges
rendered its ruling of 11th July, 2022 dismissing the application and overruling the

preliminary objection at the same time, paving way for the hearing of the appeal.
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[57] At the commencement of the hearing, Mr. Nyamu, who was appearing
together with Dr. Khaminwa, made a two-pronged oral application: for
adjournment and for recusal of the President of the Court, who was presiding.
These applications were opposed by the 1st, 2nd| grd_ 4th gth gth ~th 8th and 11th
respondents. Upon consideration, the Court issued an ex tempore ruling
dismissing both applications and subsequently giving detailed reasons for doing so

on 18t July, 2022.

[58] Regarding the notice of preliminary objection and the grounds of objection
alluded to in paragraphs 54 and 55 above, the Court directed that the whole

question of jurisdiction of the Court be considered and determined in the appeal.
D. PARTIES’ SUBMISSIONS

i. The Appellant

[59] The appellant submitted that he had complained that due process was not
followed both at the County Assembly and in the Senate during the proceedings for
his impeachment and yet the appellate court only considered the process at the
Senate and disregarded that at the County Assembly. The appellant also averred
that he was not accorded adequate time and facility to respond to the charges
against him in both the County Assembly and the Senate, a fact the appellate court
ignored; and that during the proceedings before the Senate, he was presented with
evidence against him on 15% December, 2020 at 6.00 pm when the hearing was
scheduled to commence the next day on 16th December 2020, availing him no

opportunity to prepare his response.

[60] Furthermore, the appellant contended that there was no public participation
during his removal and that the charges against him were not published for the
public to react and indeed, no evidence of public participation was adduced before
court. This omission, according to the appellant, went against the holding in the
persuasive authority of the South Africa Constitutional Court in the case of

Doctors for Life International v. Speaker of the National Assembly
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and Others (CCT12/05) [2006] ZACC 11; 2006 (12) BCLR 1399 (1399); 2006 (6)
SA 416 (CC).

[61] The appellant faulted the impugned judgment for failure to take into
consideration the fact that the County Assembly was allowed to introduce evidence
for the first time during the Senate proceedings, thereby denying him the
opportunity to adequately respond to that evidence contrary to Articles 47 and 50
of the Constitution; that the charges brought against him were not substantiated;
that the appellate court ought to have found that it was improper in law for the
Senate to entertain the impeachment proceedings in light of the evidence that there
were live criminal proceedings pending before the Anti-Corruption Court, thereby
breaching the sub-judice rule; that the learned Judges of appeal also erred in failing
to appreciate that the role of the Senate in the removal of a Governor from office is
quasi-judicial and not legislative, and as such they were bound by the provisions of
Article 47 of the Constitution as well as those of the Fair Administrative Action Act.
As a consequence, the appellant has urged the Court to allow the appeal, set aside
the judgment of the Court of Appeal and quash and declare as null and void the

resolution of the Senate passed on 17th December, 2020 to remove him from office.

ii. 12th Respondent’s submissions

[62] The 12t respondent, Okiya Okoiti Omtata, who supported the appeal, did not
file any submissions but indicated during the hearing that he fully associated

himself with the appellant’s submissions.

iii. The Clerk of Nairobi City County Assembly’s (15t Respondent)

submissions

[63] The Clerk to the County Assembly (1% respondent) submitted on two issues.
First, that this Court lacked jurisdiction to determine this appeal for the reason
that it was filed pursuant to Rule 9 and 33 of the repealed Supreme Court Rules,
2012 which Rules do not vest jurisdiction in the Court; and that it did not specify
at all any constitutional provision, leave alone Article 163(4) of the Constitution or
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which limb of that Article it was anchored. For these infractions by the appellant,
the 1% respondent sought to persuade us to strike out the appeal by applying the
ratio decidendi in Samuel Kamau Macharia & another v. Kenya
Commercial Bank Limited & 2 others, SC Application No. 2 of 2011; [2012]
eKLR; Suleiman Mwamlole Warrakah & 2 others v. Mwamlole
Tchappu Mbwana & 4 others, SC Petition No. 12 of 2018; [2018] eKLR,
Daniel Kimani Njihia v. Francis Mwangi Kimani & Another, SC
Application No. 3 of 2014; [2015] eKLR; Peter Oduor Ngoge v. Francis Ole
Kaparo & 5 Others, SC Petition No. 2 of 2021; [2012] eKLR and Martha
Wangari Karua v. Independent Electoral and Boundaries

Commission & 3 others, SC Petition No. 3 of 2019; [2019] eKLR.

[64] Secondly, the 1%t respondent has contended that the appeal did not raise any
issues involving the interpretation or application of the Constitution and that the
appellant has not faulted the Court of Appeal on the basis of the manner it
interpreted or applied any provision of the Constitution. Further, it has posited
that, this being a second appeal, where only points of law are to be entertained, the

appeal is incompetent for pleading mainly factual issues.

[65] In conclusion, the 15 respondent has urged us to uphold the judgment of the
High Court that the impeachment proceedings were legal, procedural and
constitutional, undertaken in strict compliance with the provisions of Article 181
of the Constitution as read with Section 33 of the County Governments Act and the
Standing Orders of both the County Assembly and the Senate.

iv. The Speaker, Nairobi City County Assembly (2"? and 10"

respondent’s) submissions

[66] The Speaker, Nairobi City County Assembly and Hon. Benson Mutura, the
then Acting Governor of Nairobi City County Assembly (2 and 10th respondent’s,
respectively), fully associated themselves with the submissions by the 1%t
respondent, but added that, not only was the removal process carried out in
accordance with the law but also that it was above the requisite bar. They explained
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that the notice of impeachment was lodged with the Clerk of the County Assembly
on 25th November, 2020. The Clerk upon being satisfied that the Motion itself was
in compliance with Section 33 of the County Governments Act, allowed the Mover
to table it; that the Motion was debated, voted and passed in the Assembly, after
which the Clerk accordingly informed the Speaker of the Senate; and that at least
two-thirds of all the MCAs had resolved to remove the appellant from office in
terms of Article 181(1).

[67] On public participation, the two respondents submitted that Section 2 of the
County Governments Act enjoins every state entity at national or county levels to
conduct public participation before adopting, passing or signing into law any policy
because all State officers derive their authority from the people. Further, that
Article 196(1) of the Constitution, as well as Sections 87, 91 and 115 of the County
Governments Act contemplate reasonable participation by the public. Specifically,
in response to the appellant’s complaint, the respondents argued that public
participation was invoked by a notice of impeachment of the appellant being issued
to residents of Nairobi City County and a comprehensive report dated 3t
December, 2020 prepared to confirm the participation of the people. In addition
to these efforts, the Clerk published a notice of the impending impeachment
Motion in the Daily Nation Newspaper of 27th November, 2020, calling on the
residents of the county to deliver their representations to the Assembly either
physically or by post. Furthermore, the County Assembly also posted on its
website, the impeachment Motion giving public notice of the Assembly’s intention
to remove the appellant from office. Over and above these undertakings, the

proceedings before the County Assembly were conducted in public.

[68] These respondents have also posited that the proceedings in the Senate were
procedurally fair; the appellant was served with a notice to appear to which was
annexed the Motion as well as the resolution of the County Assembly. The
appellant was equally given sufficient opportunity te prepare before appearing to
present his defence according to Article 50 of the Constitution.

23

Petition No. 11 (E008) of 2022
Page 154 of 386



[69] Finally, the respondents have contended that the charges against the
appellant for gross misconduct were substantiated to the required standard; and
that, as observed in Martin Nyaga Wambora & 3 others v. Speaker of the
Senate & 6 others, Nyeri Civil Appeal No. 21 of 2014; [2014] eKLR, whether a
matter amounts to gross misconduct or not will depend on the peculiar facts and
the circumstances of each case. In this instance, it was their opinion that
allegations of using abusive, embarrassing, inappropriate and unprintable
language, publishing abusive and unbecoming words on the social media platforms
were all proved. With that proof, the inescapable conclusion, according to the
respondents, was that the appellant had undermined and demeaned the office of

Governor.
v. County Assembly’s (374 respondent) submissions

[70] The three issues isolated by the County Assembly (3™ respondent) for our
determination were whether the Court has been properly moved by invoking the
correct constitutional or statutory provisions that clothes it with jurisdiction;
whether the appeal raises any question(s) involving the interpretation or
application of the Constitution within the meaning of Article 163(4)(a) of the
Constitution and Sections 3 and 15 of the Supreme Court Act; and whether, based
on the first two questions, the Court had the necessary jurisdiction to entertain the

appeal.

[71] In the opinion of the County Assembly, the appeal as drawn appears to have
been inviting the Court to assume jurisdiction by elimination contrary to the
settled jurisprudence in Suleiman Mwamlole Warrakah & 2 others v.
Mwamlole Tchappu Mbwana & 4 others [supra] and Daniel Kimani
Njihia v. Francis Mwangi Kimani & Another [supra], among others. In
addition, the County Assembly argued that the Court has consistently and
resolutely stated in numerous decisions that it can only be moved by invocation of
the correct provisions, either limb (a) or (b) of Article 163(4) of the Constitution.
Moreover, Rules 9 and 13 of the Supreme Court Rules, 2012 (repealed), which the
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appellant relied on, do not clothe the Court with jurisdiction. Consequently, to

them, the appeal was incompetent and subject only to one fate, dismissal.

[72] On the second question, the County Assembly has contended that since the
appellate jurisdiction of the Court can only be invoked in two instances cited in the
previous paragraph, namely upon certification, which was not sought by the
appellant or as of right, it would appear, by elimination that the appellant’s
intention must have been to bring the appeal as of right. If that be the case, it was
incumbent upon the appellant to fault the Court of Appeal’s decision on the basis

of its interpretation or application of the Constitution. That has not been done.

[73] With these conclusions, the County Assembly has prayed for the declaration

that the Court lacks jurisdiction to entertain the appeal and to dismiss it with costs.

vi. The Clerk of the Senate, Speaker of Senate & the Senate (4",

5t & 6 respondents

[74] These three respondents have submitted that the allegations of bias and
breach of principles of natural justice were made without providing any particulars
or evidence in support; that the Speaker properly directed himself on the hearing
of the Preliminary Objection alongside the impeachment proceedings; and
similarly, the Speaker correctly applied the law in the same ruling rejecting an

attempt by the County Assembly to introduce new evidence at the hearing.

[75] The respondents refuted the appellant’s claim that he was denied an
opportunity to file supplementary documents; that the decision was taken in
compliance with the rules of procedure in the Fifth Schedule to the Senate Standing
Orders, which set out the process and timelines for filing and exchange of
documents. It was further submitted that the Senate gave the appellant seven (7)
days from 10t December, 2020 to 16t December, 2020 to file the requisite
documents in response to the charges. The Senate had the requisite quorum of

fifteen (15) members to conduct the removal proceedings and that it was the
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appellant’s burden to prove that it did not meet the quorum envisaged in the

Constitution and the law.

[76] In conclusion, they have pleaded that we bear in mind that its decision to
confirm the impeachment of the appellant was strictly carried out in accordance
with Article 181 of the Constitution; that it was a merit-based decision anchored on
the principle of separation of powers; that the process was the exclusive reserve of
the County Assembly and the Senate and therefore, the Court should be slow to
engage in review of the merits of the decision because the powers to impeach lies,
not with the courts, but the two legislative bodies, with the Court’s role being
confined only to the interrogation of the question whether due procedure was
followed in the impeachment process, as was decided in Commission for the
Implementation of The Constitution v. National Assembly of Kenya &
2 others [2013] eKLR, Kinsella v. Jaekle, 475 A. 2D 243, 253 (Conn. 1984),
and Republic v. Registrar of Societies & 5 Others ex parte Kenyatta &
6 Others, Misc. Civil Appl. 747 of 2006; [2007] eKLR.

[77]1 In the result, the County Assembly has pleaded for a determination upholding
the decision of Court of Appeal that the removal of the appellant from office was

procedural and the appeal lacks merit.

vii. Attorney General’s (7" respondent) submissions

[78] The Attorney General fully associated with the submissions by the 15t and 3
respondents, only reiterating that a party preferring an appeal to this Court from
the Court of Appeal must specify the constitutional provisions under which they

seek to move this Court and that the appeal had failed on this requirement.

[79] But even if this Court were to find that its jurisdiction has been properly
invoked, he maintained the view that the Court lacked the ability to determine the
appeal as framed because being a second appeal, only matters of law fall for its
consideration and determination. That the Court cannot sit as a court of second

appeal to re-evaluate the evidence and reach a different finding on evidence from
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those of the High Court and Court of Appeal; the grounds of appeal as structured
are generally on points facts and not of law; and do not concern application or
interpretation of the Constitution. Furthermore, that the appellant’s interest in this
appeal was merely to re-argue his petition as filed in the High Court in total
disregard of the constitutional restrictions to this Court’s jurisdiction, the

Attorney-General summits in conclusion.
viii. IEBC’s (8" Respondent) submissions

[80] IEBC endorsed the submissions by the 1st, 34 and 7" respondents and only
answered the question whether it was justified in law to issue Gazette Notice No.
232/10914 of 2020 in which the notice of the By-Election for Governor, Nairobi
City County Government was published. IEBC relied on the determination of this
question by the Court of Appeal to the effect that there was no fault and further,
that the notice in question had been overtaken by events following the order issued
by the High Court in Constitutional Petition No. E425 of 2020, where parties
by consent suspended the gazette notice. This finding, it maintained, remained

unchallenged in this appeal.

[81] In its oral highlights before the Court, IEBC drew our attention to the
timelines for the conduct of the general elections and the need for us to consider
giving a near date for our decision in this appeal as the process of printing of ballot
papers for the position of Governor of the County of Mombasa (where the appellant

has expressed the interest to contest) may be affected.
The Judgment of the Court without Reasons of 15" July, 2022

[82] We reiterate, that upon considering all the arguments, this Court dismissed

the appeal in a judgment delivered on 15t July, 2022 where it held that:
i) The Court lacks jurisdiction to determine the appeal;

ii) The proceedings to remove the appellant from office of Governor were

conducted in accordance with the Constitution and the law;
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iii) The appellant was accorded adequate time and facility to respond to the

charges against him both at the County Assembly and in the Senate;

iv) The form of verification envisaged in the context of an impeachment
Motion is a signed copy of the Motion by the mover and verified by the
signatures of at least a third of the Members of the County Assembly in

support of the Motion and not an affidavit or any other form of deposition;
v) There was sufficient public participation;

vi) The County Assembly, the Senate and the two superior courts below were
convinced that the charges were proved to the standard required in such
circumstances. No error for their analysis and conclusion has been

presented; and

vii) The people exercised their sovereign power through their democratically
elected representatives to uphold and defend Chapter Six of the
Constitution.

[83] Pursuant to Rule 28(2) of the Supreme Court Rules 2020, we now give

hereunder the reasons for these conclusions.

E. ANALYSIS AND DETERMINATION

[84] There were four counts of impeachable charges brought against the appellant

as follows;

i.  Gross violation of the Constitution and law,
ii. abuse of office,
1il.  gross misconduct, and

iv. committing crimes under national law.

[85] Having carefully re-evaluated the arguments in this appeal, the pleadings and
the unanimous decisions of the two superior courts below, we answer each of the

seven framed issues and set out in Paragraph 53 sequentially as follows;
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i whether the Court’s jurisdiction was properly invoked

[86] In Nyarangi J.A.’s time-honoured words in the Owners of the Motor
Vessel “Lillians” v. Caltex Oil Kenya Limited [1989] KLR 1, which were
themselves originally penned by the United States of America Supreme Court in
1915 in the case of McDonald v. Mabee, 243 U.S. 90,91 (1915); without
jurisdiction, a court has no power and must down tools in respect of the matter

under review.

[87] The County Assembly and the Attorney-General have objected to the
jurisdiction of the Court to entertain the appeal on the grounds that the Court was
improperly moved by invocation of the wrong constitutional and/or statutory
provisions that do not clothe it with jurisdiction; and that the issues in the appeal
did not involve any question of interpretation or application of the Constitution
within the meaning of Article 163(4)(a) of the Constitution and Sections 3 and 15
of the Supreme Court Act. Further, they have contended that this being a second
appeal, the Court was constrained to confine itself to matters of law, yet the appeal
was replete with questions of fact. These objections were supported by the 1st, 2nd,

4th, 5t 6% and 10t respondents.

[88] It is elementary knowledge on account of a legion of decisions of this Court
that appeals from the Court of Appeal lie to this Court pursuant to Articles 163 (4)
(a) or 163 (4) (b) of the Constitution as a matter of right or upon certification that
a matter of general public importance (GPI) is involved; and that an appeal shall
not lie to this Court, unless brought within the compass of either of the two

jurisdictional limbs.

[89] We can confirm from the onset that the Petition of Appeal dated 15t April,
2022 but filed on 20t May, 2022 is expressed to be brought pursuant to two
repealed Rules, 9 and 33 of the Supreme Court Rules, 2012, which essentially dealt
with contents of a petition and institution of appeals. Rules 9 and 33 of the 2020
Rules, on the other hand relate to “Sealing of Court documents” and “Application
for certification”, respectively. All these provisions clearly cannot be the basis for
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invoking the Court’s jurisdiction. As far as appeals from the Court of Appeal are
concerned, a party moving this Court must bear in mind the limits of its
jurisdiction and must decide, either to seek a certification as a matter of general
public importance under Article 163 (4)(b) of the Constitution or come as a matter
of right under Article 163 (4)(a) thereof. Even when a party invokes the latter, it is
upon that party to identify and specify how the appeal concerns interpretation and

application of the Constitution.

[90] It can never be the role of the Court to wander around in the maze of
pleadings and averments to ascertain by way of elimination which of the two limbs
of Article 163(4) a party intends to rely on. The Court has consistently discouraged
this kind of impetuous presentation of pleadings before it. For example, in
Suleiman Mwamlole Warrakah & 2 others v. Mwamlole Tchappu
Mbwana & 4 others, [supra], the Court restated the frontiers of its appellate
jurisdiction and emphasized that an appeal to it shall not lie, unless convincingly
preferred within the confines of either of the two jurisdictional limbs of Article

163(4) of the Constitution. The Court said;

“[53] In this appeal, what Counsel for the petitioners is
asking us to do is to assume jurisdiction by way of
elimination. This Court is being called upon to hold that,
because certification was not sought by the intending
appellant, then it must follow that the said appellant, is
invoking the Court’s jurisdiction as of right, under Article
163 (4) (a) of the Constitution, even without demonstrating
that, such right obtains in the first place. This we cannot do,
as it would make a mockery of our past pronouncements on

the matter...”

[91] To this clear articulation, we can only add that, given the strict limit of
jurisdiction of the Supreme Court under Article 163(4) of the Constitution, it is

paramount for any party moving it for any relief under that Article to identify
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which one of the two limbs, (a) or (b) is being invoked. These prerequisites were
recapitulated in Nasra Ibrahim Ibren v. Independent Electoral

Boundaries & 2 others, SC Petition No. 19 of 2018; [2018] eKLR, as follows:

“[43]... parties seeking to appeal to the Supreme Court have
a duty to outrightly state the particular jurisdiction of the
Court that they invoke. Jurisdiction is thus so fundamental
that it should not be left to conjecture. The court, and other
parties in a matter, should not be left agonizing under what
appellate jurisdiction a matter is filed. Consequently, we are
surprised by the appellant’s approach to this Court and fault
her for not having outrightly disclosed under which
appellate jurisdiction she moved this Court. She left this
Jundamental indicator far late in the day during her
submissions when she mentions that this Court has
Jurisdiction to hear this appeal under Article 163(4)(a) of the
Constitution”.

[92] The justification behind the requirement of specifying the limb of Article
163(4) should be obvious, but one of them is that the applicable considerations and
principles for each of the limbs are different. In an adversarial system like ours,
rules of pleading also serve to ensure that parties define succinctly the issues for
determination so as not to take the rest of the parties by surprise. On the other
hand, courts adjudicate upon the specific matters in dispute, which the parties

themselves have raised by their pleadings.

[93] There has been sufficient guidance from the Court on the need to specify the
jurisdiction being invoked and we hoped that the infractions identified in this
appeal would not be encountered ever in this Court. We were wrong. What is
constant, however, so far as the Court is concerned, is that each failure to align an
appeal to those guidelines, will meet the ultimate fate suffered by the appellants in

Suleiman Mwamlole Warrakah & 2 others [supra], Nasra Ibrahim
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Ibren v. Independent Electoral Boundaries & 2 others [supra] and
Daniel Kimani Njihia v. Francis Mwangi Kimani & another [supra], in

a long line of others.

[94] We will not stop there. Counsel intending to represent parties before the
Court must recognize that, like any appearance before any apex Court in the world,
practice of law before this Court as Kenya'’s court of last resort must truly represent
and reflect strict standards of professional responsibility. As an officer of the court
upon whose shoulders rest, in part, the responsibility for the administration of
justice, counsel must, before bringing an action to the Court, identify the
elementary legal foundation and ascertain as a minimum, whether the Court has
jurisdiction, because as a general proposition, the relief available to a party
depends not only on the pleadings but more significantly on the jurisdiction. That
is why, as a matter of practice, the pleadings must always carry, at the very top,
reference to the relevant provisions of the Constitution, the law and rules relied
upon and specify at the end, the relief claimed. In addition, it cannot be stressed
enough that, counsel is expected, indeed, required to be fully abreast with the

jurisprudence of the Court.

[95] In an apex Court, there is no room for indolent and lackadaisical approach to
preparation and presentation of cases. We expect nothing but precision, diligence
and above all, professionalism. It is for these reasons that the Court has repeatedly
cautioned in several decisions such as Hermanus Phillipus Steyn wv.
Giovanni Gnecchi-Ruscone, SC Applic. No, 4 of 2012; [2013] eKLR, Daniel
Kimani Njthia v. Francis Mwangi Kimani & Another [supra], Suleiman
Mwamlole Warrakah & 2 others v. Mwamlole Tchappu Mbwana & 4
others [supra], and National Rainbow Coalition Kenya (NARC Kenya)
v. Independent Electoral & Boundaries Commission; Tharaka Nithi
County Assembly & 5 others (Interested Party), SC Petition 1 of 2021;
[2022] KESC 6. (KLR) (Civ) (17 February 2022), against sloppiness in the

invocation of the Court’s jurisdiction.
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[96] In any case, the appellant has failed to demonstrate as directed by the Court
in Lawrence Nduttu & 6000 others v. Kenya Breweries Ltd & another,
SC Petition No. 3 of 2012; [2012] eKLR, how the appeal involved application or
interpretation of the Constitution and the manner in which the Court of Appeal
erred in determining those very questions. We can do no better now than we did
in Paul Mungai Kimani & 20 others (on behalf of themselves and all
members of Korogocho Owners Welfare Association) v. Attorney-
General & 2 others, SC Petition No. 45 of 2018; [2020] eKLR, but to re-state
the jurisprudence around Article 163(4)(a) of the Constitution with these words:

“I62] We cannot over-emphasize the specialized nature of
Article 163(4)(a)’s Appellate jurisdiction of this Court. That
jurisdiction is not just another level of appeal. Thus, even if
the original suit in the High Court or lower Court invoked
specific constitutional provisions, that fact alone is not
enough for one to invoke and sustain an appeal before this
Court. A party has to steer his appeal in the direction of
constitutional interpretation and application. He/she
should directly point to the specific instances where the
Court of Appeal erred in its interpretation and application

of the Constitution”.
It explained further that;

“The jurisdiction is discretionary in nature at the instance of
the Court. It does not guarantee a blanket route to appeal. A
party has to categorically state to the satisfactory of the
Court and with precision those aspects/issues of his matter
which in his opinion falls for determination on appeal in the
Supreme Court as of right. It is not enough for one to
generally plead that his case involves issues of Constitution

interpretation and application.”
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[97] We find, for these reasons, that the preliminary objection meets the threshold
in Mukisa Biscuit Manufacturing Co. Ltd v. West End Distributors ltd
(1969) EA 696 and sustain it.

[98] That conclusion would, in strict application of OQwners of the Motor
Vessel “Lillians” v. Caltex Oil Kenya Limited [supra], have been sufficient
to dispose of this appeal in its entirety, and the Court would have to down tools.
However, in view of the public interest and nature of the dispute, the broad
interests of the parties, the need for due guidance to the judicial process and to the
courts below; for the sake of posterity and development of jurisprudence and in
terms of the Court’s decisions in, among other cases, Jasbir Singh Rai & 3
Others v. Tarlochan Singh Rai and 4 Others, SC Petition No 4 of 2012;
[2013] eKLR, Re The Speaker of the Senate & Another v. Attorney-
General & Four Others, SC Advisory Opinion No. 2 of 2013; [2013] eKLR
(paragraph 156), Hassan Ali Joho & Another v. Suleiman Said Shahbal &
Two Others, SC Petition No. 10 of 2013; [2014] eKLR, (paragraph 52), Anami
Silverse Lisamula v. Independent Electoral & Boundaries
Commission & 3 others, SC Petition No. 9 of 2014; [2014] eKLR and
Lemanken Aramat v. Harun Meitamei Lempaka & 2 others, SC Petition
No. 5 of 2014; [2014] eKLR, we are of the considered view that the right course is
for us to determine all the pertinent questions raised in the appeal. It is not the
first time we are doing this as should be evident in the number of times it has been

done in the above decisions.

[99] By the very nature of its position in the hierarchy of courts, the Supreme
Court has a constitutional obligation to develop jurisprudence and guide the courts
below it on matters of general public interest, as well as on those involving the
interpretation and application of the Constitution. This duty cannot be curtailed
by a decision of any court, just the way Justices of this Court cannot be rendered
superfluous, or their work made perfunctory and mechanical. The function of the

Court in resolving questions of interpretation and application of the Constitution
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is to remove any doubts and ambiguities in the law; mitigating hardships and
correcting wrongs and not avoiding them. This was succinctly expressed in the
following passage in the concurrent decision of Mutunga, CJ & President of the
Court, in Re The Speaker of the Senate & Another v. Attorney-General
& Four Others [Supra] (paragraph 156):

“Each matter that comes [up] before the Court must be
seized upon as an opportunity to provide high-yielding
interpretive guidance on the Constitution; and this must be
done in a manner that advances its purposes, gives effect to
its intents, and illuminates its contents....[Constitution-
making] does not end with its promulgation; it continues
with its interpretation. It is the duty of the Court to
illuminate legal penumbras that Constitutions borne out of

long-drawn compromises, such as ours, tend to create.”

The following passage drawn from the Court’s judgment in Jasbir Singh Rai &
3 Others v. Tarlochan Singh Rai Estate of & 4 Others, [supra] is equally

instructive;

“The immediate pragmatic purpose of such an orientation
of the judicial process is to ensure predictability, certainty,
uniformity and stability in the application of law. Such
institutionalization of the play of the law gives scope for
regularity in the governance of commercial and contractual
transactions in particular, though the same scheme marks
also  other spheres of social and economic

relations......going forward it will be good practice for this

Court to take every opportunity a matter affords it to
pronounce on the interpretation of a constitutional issue
that is argued either substantively or tangentially by the
parties before it.” [our emphasis]
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See also David Ndii & others v. Attorney General & others [2021] eKLR
(BBI Case) per Njoki Ndungu, SCJ.

[100] It must be emphasized, however, that the generally accepted position and
widely applied ratio expressed in the wise words of Nyarangi, JA in the Owners
of Motor Vessel “Lillian S” v. Caltex Oil (Kenya) Ltd [supra] that
“jurisdiction is everything”, and that a Court lacking jurisdiction “must down its
tools”, holds good and retains validity. All we have expressed here is that, as far as
this Court, the final court, is concerned, in appropriate cases; we repeat, in
appropriate cases and only this final court, will rise to the occasion and not down
tools, to resolve disputes that relate to its constitutional mandate. Even where it
declines jurisdiction to entertain any particular questions, the Court may wish to
achieve quality jurisprudence and also to resolve specific issues raised in the
particular matter, in order to draw the whole dispute to a meaningful conclusion

and to settle the law. It is not in all situations.

[101] This approach is, therefore, not a departure from The Owners of the
Motor Vessel “Lillians” v. Caltex Oil Kenya Limited [supra) but an
extended horizon to cater for the [new] Supreme Court, with its specialized and
wider jurisdiction than would have been contemplated at the time the decision in

“Lillian S,” was made.

[102] In Lemanken Aramat v. Harun Meitamei Lempaka & 2 others

[supra], the Court justified this route by explaining that;

“[101] We would make it clear in the instant case that, itis a

responsibility vested in the Supreme Court to interpret the
Constitution with finality: and this remit entails that this
Court determines appropriately those situations in which it
ought to resolve questions coming up before it, in particular,
where these have a direct bearing on the interpretation and
application of the Constitution. Besides, as the Supreme

Court carries the overall responsibility [The Constitution of
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Kenya, 2010, Article 163(7)] for providing guidance on
matters of law for the State’s judicial branch, it follows that

its jurisdiction is an enlarged one, enabling it in all
situations in which it has been duly moved, to settle the law
for the guidance of other Courts.

------

[106] Quite clearly, the foregoing provisions affirm that the
Supreme Court, as the guardian of the Constitution, and the
Jinal arbiter on constitutional dispute-situations, has been
entrusted with the mandate to ensure the effectiveness of the

binding constitutional norm.

[107] The Supreme Court’s special jurisdiction merits
express recognition. The Constitution’s paradigm of
democratic governance entrusts to this Court the charge of

assuring sanctity to its declared principles. The Court’s

mandate in respect of such principles cannot, by its inherent
character, be defined in_ restrictive terms. Thus, such

questions as come up in the course of dispute settlement
(which, itself, is a constitutional phenomenon), especially
those related to governance, are intrinsically issues

importing the obligation to interpret or apply the

Constitution — and consequently, issues falling squarely
within the Supreme Court’s mandate under Article
163(4)(1)(a), as well as within the juridical mandate of the
Court as prescribed in Article 259(1)(c) of the Constitution,
and in Section 3(c) of the Supreme Court Act, 2011 (Act No. 7
of 2011)
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[111] From the principles thus stated, it is clear to us that this
Court ought to maintain constant interest in the scheme and
the quality of jurisprudence that it propounds over time,

even where it is constrained to decline the jurisdiction to

deal with any particular guestions. Whatever option it
takes, however, this Court ought always to undertake a

methodical analysis of any issues it is seized of, and ought

always to draw the whole dispute to a meaningful

conclusion, bearing directions and final orders, in the broad
interests of both the parties, and of due guidance to the
judicial process and to the Courts below.” [our emphasis]

[103] But above all, we are fortified in our decision to consider the remaining six
grounds in this appeal by the fact that, whether we down tools at this stage or go
to the end, the inevitable result is that the decision of the Court of Appeal stands
upheld. For these reasons, there are exceptional circumstances and proper
justification not to down tools but to consider and determine the main grounds

before the Court.

[104] In view of the position we have adopted in the foregoing paragraphs, we
emphasize that, not all the six grounds involve the interpretation or application of
the Constitution or are matters of general public importance, the two permanent
and defined coordinates of the Court’s jurisdiction in respect of appeals arising
from the decisions of the Court of Appeal. Matters of fact that touch on evidence
without any constitutional underpinning are not open for this Court’s review on
appeal. See Paul Kimani & 20 others (on behalf of themselves and all
members of Korogocho Owners Welfare Association) v. Attorney-
General & 2 others [supra] and Mitu-Bell Welfare Society v. Kenya
Airports Authority & 2 others; Initiative for Strategic Litigation in
Africa (Amicus Curiae) [2021] KESC 34 (KLR).

In the latter decision, the Court stressed that;
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“It is to be recalled that the appellants herein, had already
been evicted from their settlements, in an operation they
contend was not only illegal, but which violated their right
to housing and dignity. This Court has no jurisdiction to
revisit the factual findings of either the High Court or Court
of Appeal on this issue. We have already answered the four
critical questions in exercise of our jurisdiction under
Article 163 (4) (b) of the Constitution... We may however not
delve into the factual findings of the Trial Court and Court of
Appeal...

Challenges of findings or conclusions on matters of fact by
the trial Court of competent jurisdiction after receiving,
testing and evaluation of evidence does not bring up an

appeal within the ambit of Article 163(4)(a)”

[105] Of the twenty-four (24) grounds of appeal alluded to in paragraph 53,
twenty (20) urge us to find that the learned Judges of the Court of Appeal “erred
in law and fact” in arriving at the impugned judgment. All these grounds, though
framed partly as matters of law, are not constitutional or matters of law but of fact,

as we intend to demonstrate shortly.

[106] The duty to re-evaluate evidence is the function of a first appellate court as
enunciated in the celebrated case of Selle v. Associated Motor Boat
Company Ltd [1968] EA 123. A first appellate court should accord deference to
the trial Judge’s conclusions of fact and only interfere with those conclusions if it
appears to it, either that the trial Judge has failed to take into account any relevant
facts or circumstances or based the conclusions on no evidence at all, or
misapprehended the evidence, or acted on wrong principles in reaching the

conclusions. (See also Nkube v. Nyamuro [1983] KLR, 403-415, AT 403).

[107] Jurisdiction, we repeat, reveres judicial hierarchy so that “the chain of
Courts in the constitutional set-up, running up to the Court of Appeal,
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have the professional competence, and proper safety designs, to
resolve all matters turning on the technical complexity of the law” or
we may add, matters of fact; “and only cardinal issues of law or of
jurisprudential moment, will deserve the further input of the Supreme

Court”.
See Peter Oduor Ngoge v. Francis Ole Kaparo & 5 others [supra].

We shall bear in mind these qualifications of the Court’s jurisdiction as we consider

each of the remaining six grounds.

ii. Whether due process was followed by the County Assembly
in the removal of the appellant from office of Governor

[108] The complaint under this ground is directed at the proceedings before the
County Assembly, while a similar complaint is raised in the third (iii) ground
jointly against the Senate and County Assembly. Here, it is the appellant’s
contention that, due process was not observed in the proceedings before the
County Assembly; that there was no proper Motion for his removal before the
County Assembly; that he was not properly served with the Motion; that he was
denied legal representation and the right to be heard when his counsel, Mr. Evans
Ondieki, was denied access to the County Assembly Chamber; that the County
Assembly lacked the quorum to transact the debate and vote on the impeachment
Motion; and that there was no requisite quorum to pass a resolution to impeach

him.

[109] We start with the observation that the removal proceedings for a county
Governor are textually committed by the Constitution to the legislative branch of
government, that is, the County Assembly and the Senate. The constitutional
mandate and the process to impeach a Governor commences in the County
Assembly and terminates in the Senate. The County Assembly and Senate are the
only organs involved because of their special roles in devolved governments. The

Senate, according to Article 96 of the Constitution specifically “represents the
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counties, and serves to protect the interests of the counties and their
governments”. The Assembly, on the other hand, is the legislative arm in the
county governments. The respective roles of the two institutions are important
because, one of the objects of devolution is to ‘promote’ democratic and
accountable exercise of power. To achieve this, the Governor and all officials in the
county governments are subject to oversight and scrutiny by both the County

Assembly and the Senate.

[110] The Constitution commits to both institutions the exclusive power to remove
the Governor subject only to procedural requirements set out in the County
Governments Act and the respective Standing Orders of the County Assemblies
and the Senate: and proof of the charges. From this, it seems fair to state that both
institutions through their Standing Orders are at liberty to determine the
procedures for receipt and consideration of evidence necessary to satisfy the duty

to conduct an impeachment hearing.

[111] It has been emphasized in accordance with the principle of separation of
powers that in considering applications to review decisions of the other branches
of Government, “courts should strive to achieve a balance between their
role as guardians of the Constitution and of the rule of law, including
an obligation to respect what Parliament is constitutionally required
to fulfill”. In other words, where the Constitution requires Parliament to
determine a matter in the first place as part of its constitutional mandate,
Parliament will have the discretion and power to regulate its own affairs and the
courts will be slow to interfere with the exercise of that discretion. See the decision
of the Constitutional Court of South Africa in Doctors for Life International
v. Speaker of the National Assembly and others [supra], which has widely
been approved by the courts in this country.

[112] Likewise, in Justus Kariuki Mate & another v. Martin Nyaga
Wambora & another, SC Petition No. 32 of 2014; [2017] eKLR this Court

signaled that it would be reluctant to question parliamentary procedures as long
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as they did not breach the Constitution; and that the mandate of the courts is
restricted by the doctrine of separation of powers to deciding on matters of
individual rights and fundamental freedoms and not to enquire into how the
County Assembly and Senate perform duties in which they alone have discretion
or to review the merit of the decision by the County Assembly and Senate to

impeach a Governor.

[113] In that sense, and in the exercise of these wide political powers, both the
County Assembly and the Senate cannot act outside the confines of the
Constitution and the law. For to do so would invariably invite the court’s
intervention. To borrow the example given by the United States Supreme Court in

Nixon v. United States, 506 U.S. 224 (1993);

“[ilf the Senate were to act in a manner seriously
threatening the integrity ofits results, convicting, say, upon
a coin-toss, or upon a summary determination that an
officer of the United States was simply a "bad guy" ... judicial
interference might well be appropriated. In such
circumstances, the Senate's action might be so far beyond
the scope of its constitutional authority, and the consequent
impact on the Republic so great, as to merit a judicial
response despite the prudential concerns that would

ordinarily counsel silence”.

Courts are thus permitted to intervene where matters of constitutional violations

arise.

[114] To the question whether due process was followed in the removal of the
appellant, the audi alteram partem rule requires that those who are likely to be
directly affected by the outcome of a decision should be given prior notification of
the action proposed to be taken, of the time and place of any hearing that is to be
conducted, and of the charge or case they will be called upon to meet. They must
be given an opportunity to be heard, to call witnesses, to be represented by counsel,
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to be availed adequate time and facilities to prepare, and if the accusations are
proved, to be given the reasons for the decision. Of course, beyond here, they are

also entitled to challenge the decision, if against them, before a higher tribunal or

court.

[115] Article 47 of the Constitution enshrines the right of every person to fair
administrative action. The manner of actualization of those rights have been

enacted in the Fair Administrative Action Act, 2015.

[116] In the process of removal of a county Governor, the right to fair
administrative action under Article 47 and the right to fair hearing under Article
50 of the Constitution all accrue to the Governor before a decision to remove him
or her from office is reached. An unfair removal is one which goes against the
principles of natural justice; which implies that no adequate notice was given; that
there was bias and where the hearing was not fair. Though a political process,
impeachment is sanctioned by the Constitution and the law and is not a platform
to settle political scores. Bearing in mind that the removal architecture in the
Constitution, the law and the Standing Orders are designed to achieve
accountability, political governance and personal responsibility and are not aimed

necessarily to find criminal responsibility.

[117] The question to which we now must turn, after laying down these principles,
is whether the appellant’s constitutional right to due process was compromised.
We do this without the Court constituting itself into any of the two constitutional
organs in whose hands the power to remove the appellant is reposed. Article 181 of

the Constitution is the starting point. It provides that:
“181. Removal of a county governor

1. A county governor may be removed from office on any of

the following grounds

a. gross violation of this Constitution or any other law;
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b. where there are serious reasons for believing that
the county governor has committed a crime under

national or international law;
c. abuse of office or gross misconduct; or

d. physical or mental incapacity to perform the

Junctions of office of county governor.

2. Parliament shall enact legislation providing for the
procedure of removal of a county governor on any of the

grounds mentioned in clause (1).”

[118] In accordance with Article 181(2) aforesaid, Parliament enacted the County
Governments Act. Section 33 thereof provides the following procedure, from the

County Assembly to the Senate, for the removal of a county Governor:
“33. Removal of a governor

(1) A member of the county assembly may by notice to the
speaker, supported by at least a third of all the members,
move a motion for the removal of the governor under Article

181 of the Constitution.

(2) If a motion under subsection (1) is supported by at least
two-thirds of all the members of the county assembly—

(a) the speaker of the county assembly shall inform the
Speaker of the Senate of that resolution within two
days; and

(b) the governor shall continue to perform the
Sunctions of the office pending the outcome of the

proceedings required by this section.
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(3) Within seven days after receiving notice of a resolution

Jrom the speaker of the county assembly—

(a) the Speaker of the Senate shall convene a meeting

of the Senate to hear charges against the governor; and

(b) the Senate, by resolution, may appoint a special
committee comprising eleven of its members to

investigate the matter.

(4) A special committee appointed under subsection (3)(b)
shall—

(a) investigate the matter; and

(b) report to the Senate within ten days on whether it
Jinds the particulars of the allegations against the

governor to have been substantiated.

(5) The governor shall have the right to appear and be
represented before the special committee during its

investigations.

(6) If the special committee reports that the particulars of

any allegation against the governor—

(a) have not been substantiated, further proceedings
shall not be taken under this section in respect of that
allegation; or

(b) have been substantiated, the Senate shall, after
according the governor an opportunity to be heard,

vote on the impeachment charges.

(7) If a majority of all the members of the Senate vote to

uphold any impeachment charge, the governor shall cease
to hold office.
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(8) If a vote in the Senate fails to result in the removal of the
governor, the Speaker of the Senate shall notify the speaker
of the concerned county assembly accordingly and the
motion by the assembly for the removal of the governor on
the same charges may only be re-introduced to the Senate on

the expiry of three months from the date of such vote.

(9) The procedure for the removal of the President on
grounds of incapacity under Article 144 of the Constitution
shall apply, with necessary modifications, to the removal of

a governor.

(10) A vacancy in the office of the governor or deputy
governor arising under this section shall be filled in the
manner provided for by Article 182 of the Constitution”. [our

emphasis]

[119] Further, the Standing Orders of the two Houses of Parliament and of the
County Assemblies play a critical role in guiding the orderly proceedings in those
houses because of their constitutional underpinning in Article 124. For the purpose
of this appeal, the Nairobi City County Assembly Standing Orders provides for the

steps for the removal of a Governor.

[120] The process is sequential based on two-stages. In the first stage, a Member
of the County Assembly initiates the process by filing a notice of the Motion for
removal with the Speaker. The notice must be supported by at least a third of all
the members. It is only if the Motion is supported and passed by at least two-thirds
of all the MCAs that the Speaker of the County Assembly informs the Speaker of
the Senate of that resolution within two days. Up to this point, the Governor
continues to perform the functions of the office pending the outcome of the
proceedings in the Senate, because that is where the impeachment proceedings are

conducted.
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[121] Though under paragraph 108 above, we have set out the appellant’s main
grievance, it bears repeating here that he complains that there was no proper
Notice of Motion for his removal before the County Assembly; that he was not
properly served with the Motion; that he was denied legal representation and the
right to be heard; and that the County Assembly lacked the quorum to transact the

debate and vote on the Motion for removal.

[122] The question whether the appellant was notified of the charges, is strictly
speaking one of fact. Both the High Court and the Court of Appeal made concurrent
factual findings that the appellant was notified of the charges through the
Speaker’s letter dated 26t November, 2020; that to the letter was annexed a copy
of the Motion with the details of the charges together with the list of MCAs who
had expressed their support for the Motion. The two courts explained that they
arrived at this conclusion based on the fact that the appellant in his own affidavit
swore that upon being served with the Motion and charges he instructed his
advocate to proceed to the Assembly and respond to the charges; that the appellant
submitted bundles of documents to counter the charges; and that out of personal
choice the appellant skipped the hearing even after being asked to attend in person,
join virtually through a video link or by counsel duly appointed by him.

[123] Similarly, the question whether the appellant was denied legal
representation is one that turned on evidence; whether Mr. Ondieki, Advocate was
instructed by the appellant and whether he was denied access. Both the County
Assembly and the Clerk of the County Assembly maintain that by Order 237 (1) of
the Standing Orders, no person, other than a Member or the Clerk or other officers
of the County Assembly discharging their duties in the service of the County
Assembly can be admitted into any part of the Chamber appropriated to the
exclusive use of Members of the County Assembly when the County Assembly or
the Committee of the whole County Assembly is sitting; that by the provisions of
their Standing Orders, therefore “strangers” are not permitted in the chamber, to

address members unless, like in this case, counsel had express written instructions
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from the appellant to represent him. On the basis of these factors both courts were
in agreement that the appellant was not by any means denied a fair hearing at the
County Assembly as Mr Ondieki did not prove that he had written instructions to

represent the appellant.

[124] Finally, on this ground both courts were unanimous too that, from the
Hansard record, the County Assembly had the requisite quorum to transact
impeachment proceedings; that the Standing Orders had been amended on 2m .
June, 2020 to introduce Standing Order 231D to allow virtual proceedings,
including electronic voting due to the Covid-19 pandemic; that the allegation that
54 MCAs did not vote was rebutted by 24 of them who swore affidavits retracting
the earlier averments on the ground that the affidavits were forged; and that at
least three of the remaining affidavits were unsigned, undated and bore the wrong
identity card numbers of the deponents, leaving only 27 members on the
appellant’s side. Relying on the Hansard, the official record of the County
Assembly, the Court of Appeal was satisfied that 9o MCAs were present and voted
in respect of the Motion, virtually and in person; and that 88 voted for the
appellant’s impeachment while only 2 voted against it, thereby attaining the
threshold necessary to pass the Motion. These again are findings on matters of

evidence.

[125] In conclusion therefore, we have not been shown any form of misdirection,
or a total lack of direction on material issues or instances where conclusions were
based on ‘no evidence’, or where the conclusions were not supported by the
established facts or evidence on record, so as to qualify those matters of fact as
matters of law. See Peter Gatirau Munya v. IEBC & 2 Others, SC Petition
No.2B of 2014, [2014] eKLR for the distinction between a question of law and a
question of fact. We find no reason to depart from these concurrent conclusions of

fact by the two courts below.
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[126] Based on these reasons and in answer to the question posed in this ground,
we are satisfied that due process was followed to remove the appellant from office.

There is no merit in this ground.

tii. Whether the appellant was accorded adequate time and
Jacility to respond to the charges against him both at the
County Assembly and in the Senate;

[127] Both the right to fair hearing in Article 50 and the right to fair administrative
action under Article 47 of the Constitution guarantee individuals the right to
administrative action that is expeditious, efficient, lawful, reasonable and
procedurally fair as well as the right to have any dispute decided in a fair and public

hearing before a court or any other independent and impartial tribunal or body.

[128] In the preceding paragraphs we have expressed our satisfaction with the re-
evaluation of the facts, application of the law and the conclusion arrived at by the
Court of Appeal regarding the procedure and due process before the County

Assembly. We find no compelling purpose to reconsider them here one more time.

[129] In the previous ground (ii) above - we categorized the process of removing
a Governor into two stages. This is the second stage. From subsection (3) of Section
33 of the County Governments Act, the process moves to the Senate from the
County Assembly. Within seven days after receiving notice of a resolution from the
speaker of the County Assembly confirming the passage of the impeachment
Motion, the Speaker of the Senate must convene a meeting of the Senate to hear
charges against the Governor. The charges can be heard in the Senate plenary or in
a forum of a special committee of the Senate that reports to the full Senate. In either
case, the Governor is entitled to attend and to be represented by counsel during the
investigations. It is only when sufficient evidence is presented to substantiate the
claims that the Senate will, after according the Governor an opportunity to be
heard, vote on each of the charges. If a majority of all the members of the Senate
vote to uphold any of the charges, the Governor shall cease to hold office. We
reiterate that proof of even a single charge will suffice for purposes of Article 181 of
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the Constitution. But should the vote for removal fail, that will bring the

proceedings to an end.

[130] Regarding the procedure adopted by the Senate, the appellant has
complained that the Senate failed to ascertain whether the proceedings at the
County Assembly were conducted in accordance with the law; that the Speaker of
the Senate failed and/or ignored to consider the appellant’s Preliminary Objection;
that the Senate voted to impeach the appellant without interrogating the charges
leveled against him and evaluating the evidence to ascertain whether those charges
were substantiated; that the outcome of the proceedings before the Senate were
pre-determined by members whose utterances left no doubt of their intention to
remove him from office, with or without evidence and; that he was served with
evidence on short notice, without being given adequate time to go through the same

and to prepare a comprehensive response.

[131] From the steps enumerated above, the Senate’s role clearly does not include
re-assessing the procedure before the County Assembly. It is not an appellate
process. Once a resolution has been passed by the County Assembly to confirm the
charges for the removal of a Governor, the Speaker of the County Assembly’s role
is to notify the Speaker of the Senate, who in turn is required to summon the Senate
to consider the Motion. In this particular instance, the Senate initially appointed a
Select Committee but the Select Committee instead recommended that the inquiry
be conducted by the whole Senate pursuant to Standing Order 75. It is common
ground that a special sitting of the Senate was called and business transacted on
16" and 17th December, 2020. Six days before this, on 10th December, 2020 the
Clerk of the Senate had sent out invitations to both the appellant and the County
Assembly to appear before the plenary on 16t December, 2020. They were directed
to file necessary responses or any documents they wished to rely on by 15t

December, 2020.

[132] At the beginning of the hearing, the appellant raised a preliminary objection

to the effect that the issues before the Senate were sub-judice as they were also the
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subject of some four active court cases; that there was a conservatory order issued
in ELRC Petition No. 35 of 2020 prohibiting the County Assembly and the
Senate from proceeding with any Motion for the removal of the appellant from

office; and that the threshold for removal of a Governor was not met.

[133] The Speaker, in a reasoned ruling, directed that the objection be brought as
part of the evidence to be presented during the proceedings in the plenary.
Specifically, in answer to the question of sub judice, the Speaker ruled that sub
Judice is not an absolute rule; that Standing Order No 98(5) of the Senate Standing
Orders provides that, notwithstanding that Standing Order, “the Speaker may
allow reference to any matter before the Senate or a Committee of the
Senate”; that the competence and jurisdiction of the Senate to hear and determine
the question of removal of a governor from office is a constitutional mandate vested

in the Senate independent of the Judiciary or any other organ.

[134] With that background, like the Court of Appeal, we cannot find any fault in
the manner the Speaker of the Senate treated the objection. He cannot, in the least,
be accused of having failed and/or ignored altogether to consider the appellant’s
Preliminary Objection when he in fact allowed the appellant’s counsel to submit on
the objection at length, adjourned the sitting to consider the arguments before
rendering the ruling. He properly directed his mind to the relevant procedural laws
and judiciously exercised his discretion. The Court of Appeal was also satisfied that
despite the voluminous documents containing the charges and proceedings before
the County Assembly, the appellant had sufficient time and indeed did prepare well
to defend himself. In view of these findings, we have no basis to depart from them,
especially considering that the proceedings took place during Covid-19 season and
in view of tight timelines set by Orders 75 and 76 of the Senate Standing Orders.
The procedure under these Standing Orders appears to us to have been
meticulously followed by the Senate. The Motion was properly moved; adequate
notice was given to the appellant; he was aware of the allegations facing him; he

was given an opportunity to defend himself; to adduce and challenge evidence; the
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hearing was in public; and the proceedings began and concluded without
unreasonable delay. He filed a whooping 118-paged written response to the

allegations, together with numerous annexures in support of his case

[135] His complaint that the process was expedited can be answered simply with
reference to Order 75 of the Senate Standing Orders as well as Order 72 of the
Nairobi City County Assembly Standing Orders, both of which set the timelines
within which each step must be taken. No step was taken outside those timelines.
Both the Court of Appeal and the High Court were convinced that the appellant

had sufficient time within which to prepare and present his response.

[136] While still on this question, it is important to observe that the multi-stage
nature of the process of removal from office, and the attendant litigation that
follows have produced in the recent past a worrying trend that, in our view,
amounts to abuse of court process by parties. Parties employ all delay tactics in the
book in order to avoid the consequences of the lustration provisions in Chapter Six
of the Constitution that disqualifies an individual from holding a State or public
office since such disqualification is dependent on all possibilities of appeal or
review of the relevant sentence or decision being exhausted. This threat to judicial
process was very recently deprecated by the Court of Appeal (Karanja, M’Inoti,
and Mohammed, JJ.A.) in David Njilithia Mberia v. Republic, Nairobi
Criminal Application No. Eo11 of 2021, where that court censured the appellant for
not diligently prosecuting the appeal in order to claim that he was still eligible for
State or public office because of a pending appeal touching on the violations of

Chapter Six of the Constitution. The Court of Appeal issued this caution;

“We have no illusion that Article 193(3) is not intended to
enable applicants to “park” in court appeals which they do
not intend to prosecute so as to obtain cover for continuing
in office simply because the “parked” appeal is pending. A
pending appeal under Article 193(3) is not a bogeyman. It is

a serious matter to be pursued expeditiously in order to
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urgently settle salient public law questions and give effect
and meaning to other provisions of the Constitution. In the
context of this application, reading the Constitution
holistically and purposively demands that we give
substance and meaning, in addition to Article 193(3), also to
Article 10(2) (c) of the Constitution which demands integrity
and accountability as national values and principles of
government, Article 73(2) (c) which declares selfless service
based solely on the public interest as a guiding principle of
leadership and integrity, Article 193(2) (g) which demands
lustration of those found to have misused or abused a State
or public office or to have contravened Chapter 6 of the
Constitution, and Article 159(2) (b) which demands that
Justice shall not be delayed. No court should allow these
other provisions to be imperiled or held in abeyance by a
deliberately “parked” appeal which is intended, not to
vindicate an applicant’s rights, but merely to facilitate his
continuance in an office that a valid judgment has otherwise

Jound him not deserving to hold.”

[137] To this, we add that if this phenomenon of “parking” appeals were to be
allowed as the norm, the result would be to forget the constitutional aspirations of
good governance and integrity in public service. In such a context, courts are not
helpless. To begin with, the mandate of interpretation and application of the
Constitution is vested in the courts. Judicial authority by Article 159 is derived
from the people and vests in, and shall be exercised by, the courts. In exercising

this authority, the courts are to be guided by the principles, that;
“(a) justice shall be done to all, irrespective of status;

(b) justice shall not be delayed;
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(d) justice shall be administered without undue regard to

procedural technicalities; and

(e) the purpose and principles of this Constitution shall be

protected and promoted”.

[138] The courts cannot sit back and helplessly watch as these constitutional and
national values and principles are being subverted by deliberate acts of the parties.
Parties who are appealing or applying for review of decisions that make them
ineligible for public or state office pursuant to Chapter Six of the Constitution, have
a singular obligation to diligently prosecute such cases. Justice must be done and
must also be seen to be done. This must be the overriding objective of every party,

counsel and the court.

[139] Returning to the question whether the appellant was accorded adequate
time and facility to respond to the charges against him by the County Assembly
and the Senate, for our part, and from the foregoing, we respectfully are equally
persuaded that the appellant was accorded a fair hearing within the meaning of
Article 50 and fair administrative action in terms of Article 47 of the Constitution,

and under the Standing Orders.

iv. Whether it was mandatory to verify the impeachment Motion
by affidavits or other statements on oath by members of the

County Assembly who allegedly supported the motion;

[140] The appellant has maintained that it is a mandatory requirement in law for
the impeachment Motion to be verified under Order 67 of the Nairobi City County
Standing Orders; that the Motion served upon him was not accompanied by
affirmations and supporting documents; there was no communication of
confirmation from the 15t respondent on any verification forms filled by the MCAs
supporting the Motion. According to the appellant, apart from the signatures of
MCAs supporting the Motion, each MCA was required but failed to verify
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individually by way of a deposition that indeed they were in support of the Motion.
In his view, the term ‘verify’ denotes to confirm or substantiate by oath or affidavit
as to the truth. The appellant further contends that under Section 109 of the
Evidence Act, it was the burden of the parties alleging that the affidavits attributed

to them were forged to provide proof.

[141] Order 67(1) of the County Assembly Standing Orders upon which these

arguments are based provides that:

“Before giving notice of Motion under section 33 of the
County Governments Act, 2012, the member shall deliver to
the Clerk a copy of the proposed Motion in writing stating
the grounds and particulars upon which the proposal is
made, for the impeachment of the Governor on the ground of
a gross violation of a provision of the Constitution or of any
other law; where there are serious reasons for believing that
the Governor has committed a crime under national or

international law; or for gross misconduct or abuse of office.

The notice of Motion shall be signed by the Member who
affirms that the particulars of allegations contained in the
Motion are true to his or her own knowledge and the same
verified by each of the members constituting at least a third
of all the members and that the allegations therein are true
of their own knowledge and belief on the basis of their

reading and appreciation of information pertinent thereto

and _each of them sign a verification form provided by the
Clerk for that purpose.” [our emphasis].

[142] According to the County Assembly, the verification envisaged by this Order
is when each of the more than two-thirds of the MCAs append their signatures to
the Motion; and in particular, for this case, they did so on a document headed:
“SIGNATURES IN SUPPORT OF A MOTION FOR THE REMOVAL OF
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GOVERNOR BY IMPEACHMENT?; that they did so with the full knowledge
of its purpose and specifically to verify the correctness of its contents. The source
of the “verification forms”, according to the Standing Order is the Clerk of the
Assembly. The Assembly itself confirmed having supplied the document in
question to MCAs. Again, with respect, the Court of Appeal correctly construed the
meaning of “verification” in the context of the above Standing Order. The use of
the above document has not been shown to have occasioned a miscarriage of
justice or caused any prejudice to the appellant. If the intention was to have
members who were in support of the impeachment motion swear affidavits or
make other statements on oath to authenticate the Motion, the County Assembly

would have, in promulgating the Standing Order, expressly made that provision.

[143] We conclude from these factors that the Motion for the removal from office
of Governor Nairobi County was duly verified in accordance with Order 67(1) of
the Nairobi City County Assembly Standing Orders; and that the verification is not
in the form of an affidavit or any other forms of deposition. This ground, for these

reasons must fail.
v. Whether public participation was undertaken;

[144] The appellant has contended that the Court of Appeal erred in failing to find
that there was no evidence of public participation prior to his impeachment as
required by Articles 10(2)(a), 118(1) and 196 of the Constitution and Sections 94,
95, 100 and 101 of the County Governments Act; and that the residents of Nairobi

were denied the opportunity to participate in the proceedings.

[145] Both the High Court and the Court of Appeal, relying on the evidence of the
2nd and 10t respondents were convinced that there was public participation based
on a notice issued to residents of Nairobi City County of the impending removal of
the Governor from office and a comprehensive report dated 3¢ December, 2020
prepared to this effect. They also found proof of public participation in the form of
an advertisement in a newspaper with wide circulation, the Daily Nation
Newspaper of 27" November, 2020. In that publication, the attention of the
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general public was drawn to the pending Motion for the impeachment of the
Governor. It called upon the residents of the county and the public to make their
representations by delivering written memoranda to the Assembly either
physically or by post. The courts were persuaded by counsel representing the
appellant, that in response to this advertisement, over 40,000 submissions were
made. Both courts also relied on a survey in the form of questionnaires conducted
in the County whose outcome was published in a report dated 37 December, 2020.
According to the report, majority of Kenyans were aware of the Motion and the
reasons for the intended removal of the Governor and supported it. Over and above
all these, the superior courts were further satisfied that the County Assembly had
posted the Motion on its website quite apart from the fact that the hearing was held

in public.
[146] While we agree that;

“[320] ...Public participation is a major pillar, and bedrock
of our democracy and good governance....so that the
citizens have a major voice and impact on the equitable
distribution of political power and resources and the
participation of the people in governance will make the
State, its organs and institutions accountable, thus making

the country more progressive and stable.”

(Per Chief Justice Willy Mutunga - Concurring) in, In the Matter of the
National Land Commission, Advisory Opinion Reference No. 2 of 2014;
[2015] eKLR, the answer to this question depends upon proof by evidence; proof
whether or not public participation was conducted. While the appellant merely
asserted that there was no evidence of public participation, the 2m and 10th
respondents were categorical that the requirement of public participation was
fulfilled. Both superior courts below agreed with them, having evaluated and re-

analyzed the evidence. The courts also observed that, on account of the restrictions
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placed on physical and personal public interactions due to the Covid- 19 pandemic,

all the foregoing avenues satisfied the requirements of public participation.

[147] We have not been shown how the above concurrent conclusions amount to
a misdirection or conclusions based on ‘no evidence’, for us to treat them as
matters of law. We find, for this reason, no justification to depart from these

concurrent findings of fact and dismiss this ground.

vi. Whether the charges were substantiated to the prescribed

standard to warrant the appellant’s impeachment;

[148] It has been observed at the beginning of the Judgment that impeachment
or removal proceedings, though quasi-judicial are not in the nature of criminal
proceedings. They do not necessarily require or depend on criminal culpability to
succeed. All that is required is that the allegations be substantiated. But as a
constitutional remedy, impeachment serves as an important check on the exercise
of executive power. The purpose of impeachment is generally to protect public
interest and to preserve constitutional norms, while at the same time observing the

rules of natural justice throughout the process. Both interests must be balanced.

[149] As to the standard of proof in impeachable charges, the Court of Appeal in
its judgment in Martin Nyaga Wambora & 3 others v. Speaker of the
Senate & 6 others, Civil Appeal No. 21 of 2014; [2014] eKLR, found that, to
impeach a Governor requires a high threshold but;

“... that standard is neither beyond reasonable doubt nor on
a balance of probability. Noting that the threshold for
removal of a governor involves “gross violation of the
Constitution”, we hold that the standard of proof required
Jor removal of Governor is above a balance of probability

but below reasonable doubt.”
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The Court of Appeal in the above case also affirmed the elements identified by High
Court as constituting proof of the charges of gross violation of the Constitution or

written law as follows;

i. the allegations must be serious, substantial and weighty.

ii. There must be a nexus between the Governor and the
alleged gross violations of the Constitution or any other
written law.

iii. The charges framed against the Governor and the
particulars thereof must disclose a gross violation of the
Constitution or any other written law.

iv. The charges as framed must state with degree of precision
the Article(s) or even sub-article(s) of the Constitution or
the provisions of any other written law that have been

alleged to be grossly violated.

[150] It is the appellant’s case that the Court of Appeal failed to appreciate that
the Senate plenary did not adhere to the obligation under Articles 47 and 50 of the
Constitution in conducting the impeachment proceedings; that the Senate relied
on allegations and material contained in the Anti-corruption Court case as a basis
for his impeachment in disregard of the principle of presumption of innocence;
and that that court failed to appreciate that the threshold for impeachment had not

been met in the appellant’s case, hence the charges were not substantiated.

[151] In the impeachment Motion, the MCA for Embakasi Ward, sought the
removal of the appellant under Article 181 and Section 33 of the County
Governments Act on four counts of impeachable charges, that firstly, pursuant to
Article 181(1)(a) he had grossly violated the Constitution and other laws (the
County Governments Act, Public Procurement and Disposal Act, 2015 and the
Public Finance Management Act, 2012). Secondly, that he had abused office by
violating Article 75 of the Constitution as read with Sections 11 and 13 of the
Leadership and Integrity Act. Thirdly, that he was guilty of gross misconduct
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having violated Article 73 of the Constitution by failing to promote public integrity
in the office of the Governor. Lastly, that there were serious reasons to believe that
he had committed various crimes under the Anti- Corruption and Economic

Crimes Act in light of the charges he was facing at the Anti-corruption court.

[152] We maintain that the High Court received and evaluated the evidence
presented to it in support and in rebuttal of the four charges. The Court of Appeal
re-evaluated that evidence before coming to its own independent determination.
The two courts came to a common conclusion that Articles 47 and 50 of the
Constitution were adhered to by both the County Assembly and the Senate; that
the process was, in the circumstances, expeditious, lawful and procedurally fair.
We cannot substitute ourselves into the two courts and take up their roles by re-
analyzing the evidence afresh for the third time. We can only disturb the
concurrent factual conclusions, as we have repeatedly said in this judgment, if
those conclusions were based on no evidence or not supported by the established
facts or evidence on record, or that the conclusions were ‘so perverse’, or so illegal,
that no reasonable court would have arrived at the same. The four charges against
the appellant were, no doubt weighty, but they were not vague. They contained
detailed particulars of the alleged violations of the Constitution and the law,
specifying with precision the provisions of the Constitution and the law that were

alleged to have been contravened.

[153] Before the question of impeachment was escalated to the two courts, both
the County Assembly and the Senate had equally and independently found merit
in the charges. Though there is no obligation in impeachment charges to prove
each and every charge, in this instance all the organs involved, from the County
Assembly to the Court of Appeal, found proof of all the charges. Nothing has been
placed before us to warrant our interference with those conclusions by the two

superior courts. We find no merit in this ground.
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vii. Whether the sovereignty of the people envisaged under
Article 1 of the Constitution was respected and protected in the

removal process
[154] Article 1 of the Constitution provides:
“Article 1. Sovereignty of the people

(1) All sovereign power belongs to the people of Kenya and

shall be exercised only in accordance with this Constitution.

(2) The people may exercise their sovereign power either
directly or through their democratically elected

representatives.

(3) Sovereign power under this Constitution is delegated to
the following State organs, which shall perform their

Junctions in accordance with this Constitution—

(a) Parliament and the legislative assemblies in the

county governments;

(b) the national executive and the executive structures

in the county governments; and
(¢) the Judiciary and independent tribunals.
(4) The sovereign power of the people is exercised at—
(a) the national level; and
(b) the county level.”

[155] Indeed, under Article 1, all sovereign power belongs to the people of Kenya.
That power can only be exercised in accordance with the Constitution itself.
Further, the people may exercise that power either directly or through their

democratically elected representatives. Specifically, in the instant case, sovereign
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power of the people is delegated to State organs such as Parliament at the national

level and the County Assemblies in the devolved governments.

[156] By virtue of the People (Wanjiku) delegating this sovereign power, it is
exercised on their behalf and must reflect their will. Delegated power is therefore

to be exercised solely for the benefit of the people.

[157] In Attorney General & 2 Others v. David Ndii & 79 Others, SC
Petition 12 of 2021 consolidated with Petition 11 & 13 of 2021, Njoki, SCJ

expounding on Article 1 as follows:

“[1192] In addition, Article 1 of the Constitution of Kenya
elaborates the tenets of a_functioning Republic anchored by
the concept of libertas populi which defines the
characteristics of a functioning Republic. It envisions a
system that has responsible citizens who exercise their
rights democratically and consciously. A free res publica is
the highest value for all citizens. This Article preserves the
exercise of the actual legal authority or power which is
exercised by the people directly or through their

democratically elected representatives.

[1194] Furthermore, it is a fundamental right of the Kenyan

people to elect their representatives and that those so elected
speak on their behalf. To limit the ability of an elected
representative to speak, to act, to work on behalf of his or

her electorate is in itself a limitation of people’s political

rights under Article 38 of the Constitution. Such a

proposition would amount to Limited Republicanism

limiting the extent to which people exercise their powers

either directly or through their elected representatives.
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More poignantly, limiting the powers of the people donated
to their representatives reorganizes the architecture of the
Constitution’s order of delegated governance.” [our emphasis]

[158] Therefore, to completely lock out the electorate from being heard in a matter

as important as the removal of their Governor, would be against the spirit of Article
1(2) of the Constitution. However, having found in this appeal that there was
meaningful public participation, we hold that the people participated directly and
also exercised their power through their elected representatives, at both national
and county levels to uphold and defend Chapter Six of the Constitution. To that

extent, this ground also fails.
F. CONCLUSION

[159] In conclusion, Article 10 (1) of the Constitution binds all State organs, State
officers, public officers and all persons to abide by national values and principles
of governance, which include integrity, transparency and accountability. The
entire Chapter Six of the Constitution, comprising eight Articles is dedicated to
Leadership and Integrity of State officers, signifying the importance of the State
office they occupy. In essence, Article 181 is intended to function as a vital
instrument for ensuring that the constitutional ethos of integrity, discipline and

the proper exercise of public power are maintained.

[160] Impeachment and removal from office of State officers are constitutional
remedies to gross violations of the Constitution, the law, abuse of office and gross
misconduct. The consequences of impeachment are grave and may include
disqualifications from engaging in any elective public position or to hold a public

office.

[161] The principles governing the process of impeachment or removal of a county

Governor that flow from this decision may be summarized as follows;
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il.

iii.

iv.

Vii.

Viil.

1X.

All sovereign power belongs to the people of Kenya to be exercised directly
or through their elected representatives at the national and county levels,
and State organs.

The spheres of jurisdiction of the removal of a County Governor is
exclusively reposed in two legislative organs, the County Assembly and the
Senate, the representatives of the people.

Where it is alleged that any of the two organs has failed to act in accordance
with the Constitution, orin conformity with the law and principles of natural
justice, the courts are bound to review their decisions.

The removal of a Governor is both a constitutional and political process. The
mandate of the courts is restricted by the doctrine of separation of powers to
determine whether individual’s rights, dignity and fundamental freedoms
have been preserved and protected in the process without usurping the
powers and functions of the legislative branch of Government.

During the process of removal, the right to fair administrative action under
Article 47 and the right to fair hearing under Article 50 of the Constitution
all accrue to the Governor.

Public participation is an integral element of the process of removal of a
State officer from office.

The removal of a Governor relates to accountability, political governance
and personal responsibility and is not necessarily about criminal
responsibility or culpability.

The grounds for impeachment and removal from office must be
substantiated. The standard of proof is intermediate, that is, above a balance
of probability but below all reasonable doubt, and the proof of any one of the
charges is sufficient to discharge the burden of proof.

The courts must be involved in active case management to ensure efficient
and expeditious yet fair determination of questions arising from Chapter Six

of the Constitution.
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[162] In the end, and on the basis of the opinions expressed in this judgment, we
come to the ultimate conclusion that the removal from office of the appellant, Mike

Mbuvi Sonko, was in compliance with the Constitution and the law.

We find no merit in this appeal and accordingly dismiss it.

G. REASONS FOR THE CONCURRING JUDGMENT OF P.M.
MWILU; DCJ & VP & S.C. WANJALA, SCJ

[163] We have read the majority Judgment and the reasons thereof. We agree that
this appeal has been rightly dismissed for lack of merit. However, having
determined that the appellant has not properly invoked this Court’s jurisdiction
under Article 163 (4) of the Constitution, and having sustained the Preliminary
Objection; we would have struck out the appeal at this stage without more. Such
action on our part, would have been in keeping with this Court’s decision in
Suleiman Mwamlole Warrakah & 2 Others v. Mwamlole Tchappu
Mbwana & 4 Others [2018] eKLR. In that case, we were categorical that a party
must properly and specifically invoke the Court’s appellate jurisdiction under
Article 163 (4) (a) or 163 (4) (b) of the Constitution. Failure to do so, we held, would
lead to the intended appeal being struck out. We would therefore, have downed

our tools as indeed we did in the case under reference.

[164] Notwithstanding our misgivings about the majority’s determination of the

merits of the appeal, we concur with the final disposition and Orders.

H. REASONS FOR THE CONCURRING JUDGMENT OF M.K.
IBRAHIM, SCJ

[165] T have keenly and carefully read and considered the Judgment of the

majority. The factual rendition of the facts and relevant laws are meticulously
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considered therein. I am in agreement with the conclusion of the majority.

However, I write separately to address the question of jurisdiction.

[166] It is crucial to point out that in matters jurisdiction, I dissented in
Lemanken Aramat v. Harun Meitamei Lempaka & 2 others, SC Petition
No. 5 of 2014; [2014] eKLR. I had agreed with the majority in that case that the
proceedings in the High Court were a nullity ab initio having been premised on a
petition filed out of time. However, my point of divergence was on the basis of the
locus classicus on jurisdiction, the celebrated case of the Qwners of the Motor
Vessel “Lillians” v. Caltex Oil Kenya Ltd, (1989) KLR 1. It was my
considered opinion that the Court should have downed its tools and not delve into

any other question on their merits.

[167] It was, and still is, my considered opinion that the Supreme Court as the
Court of final judicial authority in Kenya, is bestowed with jurisdiction and
mandate pursuant to Section 3 of the Supreme Court Act, No. 7 of 2011, to settle
constitutional questions with finality. It is for this reason that I agree with the
sentiments of Mutunga, C.J. & P. in the Jasbir Singh Rai & 3 Others v.
Tarlochan Singh Rai and 4 Others, Sup. Ct. Petition No 4 of 2012 [supra]
that the Supreme Court should be ready to pronounce itself on the interpretation

of constitutional issues. He expressed himself thus:

“[ITt will be good practice for this Court to take every
opportunity a matter affords it, to pronounce [itself] on the
interpretation of a constitutional issue that is argued either

substantively or tangentially by parties before it.”

[168] It was my humble view that the context of the Aramat Case did not give
rise to a constitutional moment for the Court to depart from the principle in

Lillian “S”, seize and go into any other issues on merit.

[169] However, in the present case, I am persuaded and indeed convicted in my

principles, that this is one such case that warrants the Court to depart from the
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long-held decision in Lilian “S”. 1 reiterate the words of the concurring opinion
of Mutunga, CJ & P in the Matter of the Speaker of the Senate & another

[supra] where he stated as follows:

“I156] The Supreme Court of Kenya, in the exercise of the
powers vested in it by the Constitution, has a solemn duty
and a clear obligation to provide firm and recognizable

reference-points that lower courts and other institutions

can rely on, when they are called upon to interpret the

Constitution. Each matter that comes before the Court must

be seized upon as an opportunity to provide high-yielding
interpretive guidance on the Constitution; and this must be
done in a manner that advances its purposes, gives effect to
its intents, and illuminates its contents. The Court must also
remain conscious of the fact that constitution-making
requires compromise, which can occasionally lead to
contradictions; and that the political and social demands of
compromise that mark constitutional moments, fertilize
vagueness in phraseology and draftsmanship. It is to the
Courts that the country turns, in order to resolve these
contradictions; clarify draftsmanship-gaps; and settle
constitutional disputes. In other words, constitution-
making does not end with its promulgation; it continues

with its interpretation.

[170] I fully endorse the characterisation of Chapter Six of the Constitution as the
soul of the Constitution of Kenya. I can do no more than to echo the words of the
majority decision, that the authority assigned to a State officer is a public trust that
vests the responsibility to serve the people, rather than the power to rule them. To
take up a State Office, whether it be by election or appointment, requires

commitment to good governance, transparency and accountability. This
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commitment must be espoused in both the words and deeds of the office holder in
both public and official lives as well as their private lives. Indeed, in every
association, this commitment must, at all times, be consistent with the purposes
and objects of this Constitution, demonstrate honour for the people of Kenya, bring
honour to the nation and dignity to the office as well as promote public confidence
in the integrity of the office. Chapter Six codifies the guardrails against autocratic

exercise of power by the leaders.

[171] Accordingly, it is the reason why the context of the present case presents an
opportunity for this Court to settle fundamental questions of law surrounding
impeachment proceedings in the framework of the Constitution of Kenya, 2010.
Impeachment being a remedy for breaching the public trust entrusted to State
Officers. It is my considered view that this was an opportunity to provide high-
yielding interpretive guidance on the Constitution that the Court had an obligation

and duty to seize.

[172] Taking that into consideration, I emphatically support the principles set out
at the tail end of the decision as well as the final orders as enunciated by the
majority.

[173] Be that as it may, just as the majority have done, I too render a clarification,
that this is not an endorsement for departure from the principles in the Lillian

“S” decision, rather a singular exemption for the Supreme Court due to its

specialised mandate pursuant to the Constitution and the Supreme Court Act.

I. COSTS

[174] Costs follow the event but are in the discretion of the Court. We are guided
by the principles on the award of costs enunciated in Jasbir Singh Rai & 3
others v. Tarlochan Singh Rai Estate of & 4 others; SC Petition 4 of 2012;
[2013] eKLR. Without doubt, the Petition raises substantive issues of law and of
great public interest, we think for these reasons, it is appropriate to order parties

to meet their own costs.
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J. FINAL ORDERS

i) The Petition of Appeal dated 15t April, 2022 is hereby
dismissed;

ii) Parties to bear their own costs.

It is so ordered.
DATED and DELIVERED at NAIROBI this 5t Day of December, 2022.

.........................................

M.K. KOOME
CHIEF JUSTICE & PRESIDENT
OF THE SUPREME COURT
P.M. MWILU M.K. IBRAHIM
DEPUTY CHIEF JUSTICE & VICE JUSTICE OF THE SUPREME COURT

PRESIDENT OF THE SUPREME COURT

----------------------------------------------------------------------------------------------

S.C. WANJALA NJOKI NDUNGU
JUSTICE OF THE SUPREME COURT JUSTICE OF THE SUPREME COURT
I. LENAOLA W. OUKO
JUSTICE OF THE SUPREME COURT JUSTICE OF THE SUPREME COURT

I certify that this is a true
copy of the original.

REGISTRAR,
SUPREME COURT OF KENYA.
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IN THE MATTER OF: THE CONSTITUTION OF KENYA 2010
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BOUNDARIES COMMISSION (IEBC)......... 15" RESPONDENT

VINCENT KEMOSI MOGAKA.......coernenee 2" RESPONDENT

RETURNING OFFICER-WEST

MUGIRANGO CONSTITUENCY ...cconerrnene. 3% RESPONDENT
RULING:

1. The Petitioner herein STEPHEN M. MOGAKA was one of the fourteen (14) aspiring candidates including the 2" Respondent
VINCENT KEMOSI MOGAKA for the Member of National Assembly, West Mugirango Constituency, in the clection held on g
August, 2017. That afier the 1™ Respondent, IEBC and the cha Respondent, Returning Officer, West Mugirango Constituency
conducted the election, the 2™ Respondent garnered 12004 whereas the Petitioner garnered 9906; consequently the 3n Respondent
declared and certified that the 2™ Respondent duly elected Member of Parliament, West Mugirango Constituency and issued him
with certificate of Election on 10" August, 2017. The 2" Respondent was subsequently gazetted under special issue of Kenya
Gazette Vol. CXIX — No. 121 Gazette Notice Number 8239 published on 22" August, 2017 as the Member of Parliament for the
West Mugirango Constituency, having garnered 12004 votes.

2. The Petitioner herein filed this petition dated 6™ September 2017, on the same day, together with his supporting affidavit dated 6"
September 2017 and annextures thereto. The Petitioner filed the Petition together with 6 affidavits dated 6" September, 2017, made
by the Petitioner’s intended following witnesses:-

1. Eric Mokua

2. Peterson Nyaruri

3. Charles Obiero Mogwambo
4. Kennedy Mongare

5. Andrew Omoyo

6. Justine Gekong’a Orina

All the six (6) affidavits as well as that of the Petitioner were sworn before one Mercy Moragwa Mogusu Advocate and
Commissioner for Oaths, at Nairobi, for some of the witnesses and Nyamira for others as per the affidavits.

3. The Petition was duly served upon the Respondents, who filed their responses and the matter was subsequently set down for pre-
trial conference on 3.10.2017 when the trial Court set down pre-trial directions. The Court set the applications already filed for
hearing on 9.10.2017 and delivered ruling on the applications which had been filed on 30" October, 2017 and on which date the
petition was set down for hearing on 20%= 2 November, 2017 and 27"~ 29" November 2017.

4. That before the Petition came up for hearing, the 2™ Respondent drew a Notice of Motion dated 8" November 2017 and filed the
same on the same day. The application is brought pursuant to Section 4 (1) of the Oaths and Statutory Declarations Act (Cap.
15) Laws of Kenya, Rule 7 (4) (b), 12 (1), (2), (3), (4) (ii) and 12 of the Elections (Parliamentary and County Elections)
Petitions Rules, 2017 and Order 19 of Civil procedure Rules and secks the following orders:

1. That this application be certified urgent and then heard exparte in the first instance.

2. That this Honourable Court be pleased to hear this application in priority to the hearing of the main election petition herein.
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3. That this Honourable Court be pleased to strike out and expunge from the Court records Affidavits of:-

1) Stephen M. Mogaka Sworn on 6.9.2017.

2) Eric Mokua sworn on 6.9.2017.

3) Peterson Nyaruri sworn on 6.9.2017.

4) Charles Obiero Mogwambo sworn on 6.9.2017.

5) Kennedy Mongare Mogaka Sworn on 6.9.2017.

6) Andrew Omwoyo sworn on 6.9.2017.

7) Justine Gekong’a Orina sworn on 6.9.2017.

4. That upon grant of prayers 3 herein above the Election Petition herein to stand dismissed for want of evidence in support.
5. That the costs of this application be provided for.

5. The Notice of Motion is premised on the grounds on the face of the Application and annexed affidavit of Hon. Vincent Kemosi
Mogaka. The grounds are as follows:

a) The main election petition is set down for hearing as from 20" * November 2017.

b) That the Affidavits of Stephen M. Mogaka, Erick Mokua, Peterson Nyaruri, Charles Obiero Mogwambo, Kennedy Mong ’are,
Andrew Omeoyo and Justine Gekong’a Orina were commissioned by person who has an interest in the matter contrary to the
clear provisions of the law.

¢) That the said affidavits are therefore incurably defective.

6. The 2™ Respondent in his affidavit of support dated 8" November, 2017 has deponed interalia:- that on 7.11.2017 while with his
Advocates perusing the pleadings, they went through all the seven (7) affidavits filed by the Petitioner in support of the petition and
discovered the same were commissioned by an Advocate known as Mercy Moragwa Mogusu, (annexed and marked "VKMI™), that
the last time the 2™ Respondent talked to Mercy Moragwa Mogusu, she informed him, which information he believes to be true,
that she was practicing in the law firm of Musyoki Mogaka & Co. Advocates, which is the firm of Advocates, that had drawn and
filed all the documents in this petition, that he was taken aback because as an Advocate practicing in that firm, she is definitely
interested in the matter and cannot in law commission her law firm’s documents, that the g Respondent then checked with the Law
Society of Kenya, Portal and the Law Society itself, to confirm whether M/s. Mercy Moragwa Mogusu, is still practicing from M/s.
Musyoki Mogaka & Co. Advocates or not, that to his surprise as per official records of Law Society, it was confirmed M/s. Mercy
Moragwa Mogusu, is still practicing in the law firm of Musyoki Mogaka & Co. Advocates (annexed and marked “V KM 2 (a) and 2
(b)” copies of M/s. Mercy Moragwa Mogusu‘s Advocates profile) obtained from the law society of Kenya Advocate search engine
and Law Society of Kenya letter confirming the position, that M/s. Mercy Moragwa Mogusu being an Advocate in the law firm of
Musyoki Mogaka & Co. Advocates by dint of Section 4 of the Oaths and Statutory Declaration Act is barred from
commissioning documents drawn by her own firm of Advocates, that the affidavits commissioned by M/s. Mercy Moragwa
Mugusu, being drawn by her own firm are fatally defective and that they should be expunged from the Court file.

7. The 1" and the 3™ Respondents filed a Replying affidavit to the 2" Respondent’s Notice of Motion dated 8" November, 2017,
through Samson Mayo, the 3" Respondent and the Returning Officer for West Mugirango Constituency during the election held on
8 August, 2017, stating interalia:- that all the affidavits sworn by Stephen M. Mogaka, the Petitioner, Eric Mokua, Peterson
Nyaruri, Charles Obiero Mogwambo, Kennedy Mong'are, Andrew Omoyo and Justine Gekong’a Orina on 6™ September 2017 and
filed by the Petitioner on the same day, were purportedly commissioned by M/s. Mercy Moragwa Mogusu, that the said
commissioner for oaths, M/s, Mercy Moragwa Mogusu, is an Advocate Practicing in the firm of the Petitioner’s Advocate, M/s.
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Musyoki Mogaka & Co. Advocates, that the Advocate has a direct interest in this matter, hence she has no capacity to commission
the aforesaid affidavits by virtue of Section 4 (1) of the Oaths and Statutory Declarations Act, that the said affidavits having been
drawn and filed by her firm, that the Commissioning of the aforesaid affidavits by the said Advocate renders them incurably
defective, hence the same are null and void and that in the interest of justice the said affidavits ought to be struck out of the Court
records for being fatally defective.

8. The Petitioner filed a Notice of Preliminary Objection dated 20" November 2017, raising the following preliminary point of
objection:-

“This honourable court is divested of the jurisdiction to entertain the Notice of Motion Application dated 8" November, 2017 by
dint of the provisions of Articles 162 (2) (a) and 162 (3) of the Constitution of Kenya 2010, Section 12 (1) (a) of the Employment
and Labour Relations Act No. 20 of 2011 and Rules 15 (1) (c) and 15 (2) of the Elections (Parliamentary and County Elections)
Petitions Rules, 2017”

9. The Petitioner further filed a Replying Affidavit dated 10" November 2017, stating interalia, that the Replying affidavit is filed
without prejudice to Petitioner’s right to raise and argue the Notice of Preliminary objection, that the Petitioner in filling the Petition
he complied with all provisions of the Constitution of Kenya 2010, the Elections Act, the Oaths and Statutory Declarations
Act and the Elections (Parliamentary and County Elections) Petitions Rules, 2017, that the o Respondent’s failure to disclose
when he talked last to M/s. Mercy Moragwa Mogusu is intended to misled the Court into believing that Mercy Moragwa Mogusu is
an employee of Musyoki Mogaka and Company Advocates, a position the Petitioner stated is not true at all, that the Petitioner stated
that he is a founder of Musyoki Mogaka & Company Advocates, a sole proprictor and that he has not been in partnership since
inception of the firm todate and that at the time of Commissioning the Affidavits M/s. Mercy Moragwa Mogusu was not an
employee, Associate or partner of Musyoki Mogaka and Company Advocate or at all. That he is aware M/s. Mercy Moragwa
Mogusu works with the firm of Momanyi and Associates, Windsor House 6" Floor and not with M/s. Musyoki Mogaka and
Company Advocates that there is no interest whatsoever that M/s. Mercy Moragwa Mogusu has in the firm of M/s. Musyoki
Mogaka and Company Advocates that drew and filed the pleadings to fetter her commissioning of the impugned affidavits, that on
the LSK letter dated 8.11.2017, Ref. P.105/4591/03 addressed to the 2™ Respondent, he responded by stating that the 2™
Respondent’s letter to LSK of 8.11.2017 was deliberately not filed in the Court, that it does not show when the said Advocate last
furnished LSK with her address, leaving it to speculation, that he learned of the purported address of Mercy Moragwa Mogusu only
through the 2™ Respondent’s present application, that by a letter dated 14.11.2017 to LSK by M/s. Musyoki and Company
Advocates, complained on the mistake in address for Mercy Moragwa Mogusu (attached and marked “SMMTI”), that by a letter
dated 15.11,2017 addressed to Momanyi & Associates by M/s. Musyoki Mogaka & Company Advocate and copied to LSK, they
highlighted the mistake and asked for correction (annexed and marked “SMM2"), that the Petitioner visited LSK offices 16.11.2017
to correct the mistake and wrote a letter dated 16.11.2017 (annexed and marked “SMM3™).

10. The Petitioner depones that the 2™ Respondent had been passing of as the Mogaka of Musyoki Mogaka and Company
Advocates and he amended a Sale Agreement drawn by the 2™ Respondent marked “SMM4” prepared by the Petitioner’s firm and
urging the mistake of address of M/s. Mercy Moragwa Mogusu was caused by the 2™ Respondent’s law firm yet Mercy Moragwa
Mogusu was not an employee in his firm but that of M/s. Momanyi and Associates, that there were many other Advocates listed on
the LSK website as currently working in Musyoki Mogaka and Company Advocate but in reality they are not working in Musyoki
Mogaka and Company Advocates, such as:-

(a) Agonda Jacqueline Adhiambo: who is currently a Magistrate at Mavoko Law Courts. See Gazette Notice No. 2114 dated 24"
March, 2016. (Annexed hereto and marked “SMMS5” is a copy of the said gazette notice.)

(b) Gisemba Paul Nyamweya: who is state Counsel working for Attorney General in Nyeri.
(c) Mwae Dorcas Wanjiru: who is a Partner at Hussein Mwae & Co. Advocates situate at 680 Hotel, 5 Floor, Room 605.

That the negligent acts of the commission and/or omission by LSK, should not be visited on the Petitioner, that the Notice of Motion
dated 8" November 2017, be dismissed with costs.

I'1. That before hearing of the Preliminary Objection upon hearing all the Advocates for the Petitioner and the respondents, the
Court directed both the Preliminary Objection and the Notice of Motion be heard together, starting with Preliminary Objection then
the Notice of Motion and ruling be delivered together.
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NOTICE OF PRELIMINARY OBJECTION:

12. The Petitioner through a preliminary objection dated 20" November 2017 and filed on the same day, raised the following
preliminary point of objection.

“This Honourable Court is divested of the jurisdiction to entertain the Notice of Motion Application dated 8" November, 2017
by dint of the provisions of Articles 162 (2) (a) and 162 (3) of the Constitution of Kenya 2010, Section 12 (1) (a) of the
Employment and Labour Relations Act No. 20 of 2011 and Rules 15 (1) (c) and 15 (2) of the Elections (Parliamentary and
County Elections) Petitions Rules, 2017"

13. At the hearing Mr. Mokua Ndubi, Learned Advocate, for the Petitioner appeared jointly with Mr. Omari, Learned Advocate,
whereas Mr. Mogikoyo, Learned Advocate, appeared for the 2" Respondent and Mr. Maloba, Learned Advocate, appeared for the
1* and the 3" Respondents.

14. Mr. Mokua Ndubi, Advocate, urged the preliminary objection pointing out that this Court has no jurisdiction to entertain the 2"
Respondent’s application by dint of Article 162 (2) (a) and Article 162 (3) of the Constitution of Kenya 2010. He submitted the
2™ Respondent’s application is inviting the Court to make a determination of employment of Mercy Moragwa Mugusu, Advocate
when the determination of that issue is exclusively restricted to the Employment and Labour Relations Court (ELRC) pursuant
to Section 12 (1) (a) of the Employment and Labour Relations Court Act No. 20 of 2011. He urged the issue as he understands
it, is where does that Advocate work"

15. Under Rule 15(1) (c) of the Elections (Parliamentary and County Elections) Petitions Rules 2017, he urged the Notice of
Motion before this Court should have been determined at the pre-trial stage. That the time frame between pre-trial and the hearing
he urged is to enable parties to prepare their witnesses. Rule 15 (2) of the Elections (Parliamentary and County Elections)
Petitions Rules, 2017, he urged the Court should not allow the application save where application could not have been brought
before the commencement of the hearing of the Petition. He therefore prayed for the Notice of Motion to be dismissed with costs.

16. Mr. Maloba, Learned Advocate, appearing for the 1™ and the 3 Respondents, submitted that he has very carefully looked at the
preliminary objection, as well as the Notice of Motion dated 8.11.2017 and submitted to claim, that this is a dispute on employment
is stretching the law to its elastic limits, He submitted that there is no dispute on employment of M/s. Mercy Moragwa Mugusu. He
urged from the application and the responses by all parties in this matter, the Court is being asked to make a finding of fact on the
current physical address of the concerned Advocate, thus M/s. Mercy Moragwa Mugusu, at the time she commissioned the
Petitioner’s affidavits and as such he urged that this is not a matter for ELRC but a matter for this Court. On rule 15 (1) (¢ ) and 15
(2) (¢ ) of the Elections (Parliamentary and County Elections) Petitions Rules, 2017 he urged it is clear parties are at liberty to
file any application as long as it is brought before commencement of the hearing of the Petition.

17. Mr. Mogikoyo, Learned Advocate, representing the 2™ Respondent associated himself fully with the submissions made by Mr.
Maloba, learned Advocate, for the 1% and the 3™ Respondents, submitting the issue before the Court is not a labour and employment
issue but one that revolves around an Advocate who commissioned affidavits before the Court and on compliance and Ethics under
the Oaths and Statutory Declarations Act and further it is based on the communication from a professional body, the Law Society
of Kenya, which regulates the professional conduct of the Advocates in Kenya. He urged further if there is an issue between
Musyoki Mogaka and Company Advocates and Mercy Moragwa Mogusu, Advocate that is fully a private issue, under the contract
of law which is not a preserve of on Election Court. He urged Article 162 (2) and (3) of the Constitution of Kenya 2010, is not
applicable in this matter. On Section 12 (1) (a) of the Employment and Labour Relations Court Act, he urged the same is not
applicable in this Petition. On Rule 15 (2) of the Elections (Parliamentary and County Elections) Petitions Rules, 2017 he
urged the issue is, whether the application before Court is an interlocutory application, urging that he has filed supplementary
authorities in support. Referring to authority No. 1 on the Black Law Dictionary, 9" Edition on page 155, pointing out the
application secks final orders and if prayers are granted the matter in issue shall finally be resolved. He referred to page 889 of the
same authority on definition of interlocutory application urging if the matter on application is granted it will resolve the controversy
completely. He therefore submitted that the matter is not an interlocutory application. He urged further the application is not barred
by the virtue of Rule 15 (2) of the Election (Parliamentary of and County Elections) Petitions Rules, 2017, as the hearing of the
main petition is yet to commence. He pointed out that the door to file any application at the time of pre-trial conferencing was not
closed as the court stated any application could be brought by way of formal application before commencement of the hearing. He
urged the preliminary objection be dismissed.
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18. Mr. Mokua Ndubi, Learned Advocate, in a rejoinder stated the Court in determining the application will make a determination
of where the advocate works. He urged what is before the Court in the 2™ Respondent’s application is an interlocutory application
referring to page 115 of the Black’s Law Dictionary. On Rule 15 of the Elections (Parliamentary and County Elections)
Petitions Rules, 2017, he urged it talks of interlocutory application and the Rule is couched in a mandatory terms and urged the
Court to uphold the Petitioner’s Preliminary objection.

19. Article 162 (2) (a) and (3) of the Constitution of Kenya 2010, as regards the jurisdiction of the ELRC provides as follows:-

162. (1) The superior courts are the Supreme Court, the Court of Appeal, the High Court and the courts referred to in clause
(2).

“(2) Parliament shall establish courts with the status of the High Court to hear and determine disputes relating to—
(a) employment and labour relations; and

(b) the environment and the use and occupation of, and title to, land.

(3) Parliament shall determine the jurisdiction and functions of the courts contemplated in clause”

20. The jurisdiction of the High Court is provided under Article 165 (3), (4), (6) and (7) of the Constitution of Kenya 2010. The
High Court however do not have jurisdiction in respect of matters reserved for the exclusive jurisdiction of the supreme Court under
the constitution or falling within the jurisdiction of the Employment and Labour Relations Court or the Environment and Land
Courts.

Article 165 (5) (a) and (b) of the Constitution of Kenya 2010 provides:-

“165 (5) The High Court shall not have jurisdiction in respect of matters—

(a) reserved for the exclusive jurisdiction of the Supreme Court under this Constitution; or
(b) falling within the jurisdiction of the courts contemplated in Article 162 (2).”

21. Section 12 (1) (a) of the Employment and Labour Relations Court Act No. 20 of 2011, on the jurisdiction of ELRC Court
provides as follows:-

“12 (1) The Court shall have exclusive original and appellate jurisdiction to hear and determine all disputes referred to it in
accordance with Article 162(2) of the Constitution and the provisions of this Act or any other written law which extends
Jurisdiction to the Court relating to employment and labour relations including:-

(a)Disputes relating to or arising out of employment between an employer and an employee;™...............

22.In view of the above an Election Court cannot deal with matters which fall within the jurisdiction of Courts contemplated under
Article 162 (2) of the Constitution. The employment and labour Relations Court Act No. 20 of 2011 clearly spells out the
Jjurisdiction of the ELRC under Section 12. That include matters relating to dispute relating to or arising out of employer and an
employee relationship. In the instant application, the issue is not an issue relating to an employer and employee as contended by the
petitioner as it does not fall under any situation envisaged under Section 12 of the Employment and Labour Relations, Court Act
No. 20 of 2011. This Court in the application before it, is being asked to make a finding of a fact whether the impugned affidavits
were commissioned by an unauthorised person in view of the provisions of the provisions of the Oaths and Statutory Declarations
Act or make a finding of the physical address of the Advocate who commissioned the Petitioner’s and his witnesses affidavits. In
the application before this court, there is no issue or prayer seeking a declaration that M/s. Mercy Moragwa Mogusu is an employee
of the firm of Musyoki Mogaka and Company Advocates, nor has the application raised the issues as regards of employment and
labour in the affidavits, rather than non-compliance with the ethics under the Qaths and Statutory Declarations Act. The
Application is purely based on the communication received from the LSK, the professional body, which regulates the professional
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conduct of its members. This Court in dealing with this application, has not been invited in the 2™ Respondent’s application to
determine the issue of employer and employee in respect of the firm of Musyoki Mugoka & Company Advocates and one M/s.
Mercy Moragwa Mogusu Advocate. This is an Election Court and is bound by Rule 12 (14) of the Elections (Parliamentary and
County Elections) Petitions Rules, 2017 to apply the provisions of the Oaths and Statutory Declarations Act (Cap 15) which
provides:-

“The Oaths and Statutory Declarations Act (Cap 15) and Order 19 of the Civil Procedure Rules, 2010 (L.N. No. 151/2010) shall
apply to affidavits under these Rules.”

In addition to the above all Courts whether its High Court or ELRC or ELC or Magistrates Courts including tribunals have
jurisdiction to determine whether an affidavit intended to be used before it is lawfully commissioned or not. No Court can be said it
has no jurisdiction when it comes to considering the legality of an affidavit intended to be used before it.

23. Rule 15 (1) (c) and 15 (2) of the Elections (Parliamentary and County Elections) Petitions Rules, 2017 provides:-

“(15) (1) Within seven days after the receipt of the last response to a petition, an election court shall schedule a pre-trial
conference with the parties in which the election court shall:-

(c)  determine interlocutory applications

and

15 (2) An election Court shall not allow any interlocutory application to be made on conclusion of the pre-trial conference. If the
interlocutory application could have, by its nature, been brought before the commencement of the hearing of the petition.”

24. The issue raised by both the Petitioner’s Counsel and the Counsel for the 2™ Respondent is what is “interlocutory application”
The Blacks Law Dictionary, Ninth Edition on page 115 an interlocutory application is defined as follows:-

“Interlocutory application A motion for equitable or legal relief sought before final decision.”
Further on the same Black’s Law Dictionary at page 889 ‘interlocutory” is defined as:-

“an Order, judgment, appeal, etc, interim or temporary; not constituting of final resolution of the whole controversy - also
termed medial, (Cases appeal and error — 66 — 84: Criminal law — 1023 (3)"Federal courts — 572 — 583"

From above though “Interlocutory application” may result in final determination of a matter on a point of law by making of a final
order or judgment, my view is that interlocutory application is the one which is filed and heard before final decision is made in a
matter, thus all applications filed before determination of Election Petition are in my view interlocutory applications inspite of the
eventual outcome, save where an application is on a point of law.

25. Rule 15 (1) (¢ ) of the Elections (Parliamentary and County Elections) Petitions Rules, 2017 states that an election court
shall schedule a pre-trial conference with the parties in which under election Court shall determine interlocutory applications and
further under Rule 15 (2) of the Elections (Parliamentary and County Elections) Petitions Rules, 2017 states that an elections
Court shall not allow any interlocutory application to be made on conclusion of the pre-trial conference, if the interlocutory
application could have, by its nature, been brought before commencement of the hearing of the Petition.

26. The 2™ Respondent’s application was filed on 8" November 2017 after the conclusion of the pre-trial conference, after the 2™
Respondent and his Counsel, as they were preparing for the hearing of the case discovered all affidavits in support of the case were
commissioned by one M/s. Mercy Moragwa Mogusu. On the conclusion of the pre-trial conference, the Court had directed that any
further applications were to be brought forward by way of formal application. The Court had not closed the door for filing
interlocutory applications before commencement of the hearing of the petition. I have perused the 2™ Respondent’s affidavit and
reasons for bringing up the application after pre-trial conferencing and before commencement of the hearing and I am satisfied the
interlocutory application could not have, by its nature been brought before pre-trial conferencing. The application was filed on
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8.11.2017 and served on 10.11.2017 ten (10) days before the intended commencement date of the hearing of the petition. The
petition has not been heard yet. I therefore do not find any breach of Rule 15 (2) of the Elections (Parliamentary and County
Elections) Petitions Rules, 2017. At any rate, my view is that any application, for striking out a petition which is purely based on a
point of law can be filed at any time before conclusion of the hearing of the petition.

27. The upshot is that the preliminary objection is devoid of merits. I find and hold that this Court has jurisdiction to entertain the
Notice of Motion dated 8" November 2017 by virtue of the reasons stated in this ruling. The preliminary objection is dismissed
with costs to the 1%, the 2™ and the 3" Respondents.

NOTICE OF MOTION DATED 8™ NOVEMBER, 2017.

28. The Notice of Motion by the 2™ Respondent dated 8" November 2017, is based on the provisions of the law on the top part of
the Motion, and seeks prayers on the face of the application and is based on the grounds on the face of the application and an
affidavit of the 2™ Respondent dated 8" November 2017, particulars whereof are well captured under paragraphs 4, 5, and 6 of this
ruling which I need not reproduce. The 1" and the 3" Respondents Response to the application is captured under paragraph 7 of this
ruling and the petitioner’s Response to the Motion is captured under paragraph 8, 9 and 10 of this ruling.

29. Mr. Mogikoyo, Learned Advocate, representing the 2™ Respondent/Applicant relied on the grounds on the face of the Notice of
Motion and the 2™ Respondent/Applicant’s Affidavit. He urged under Rule 8 (4) (b) of the Elections (Parliamentary and County
Elections) Petitions Rules, 2017 a petition shall be supported by an affidavit sworn personally by the petitioner as per Rule 12 (1)
(b) of the aforesaid Rules 2017. Under Rule 12 (2) (f) of the aforesaid Rules the name and address of the advocate, if any acting
for the petitioner, has to be provided, which shall be address of service. That the Petitioner’s affidavit of support on page 49 of the
petition, gives the name of the firm of Advocates acting for the petitioner as Musyoki Mugaka and Company Advocates, that under
Rule 12 (3) of the aforesaid Rules 2017 it is provided that each person who the Petition intend to call as a witness at the hearing,
shall swear an affidavit and Rule 12 (4) of the aforesaid Rules, requires the Petitioner to file the affidavits sworn under 12 (3) of
the aforesaid Rules 2017. Mr. Mogikoyo, learned Advocate, urged it is mandatory the aforesaid affidavits, be filed together with
the petition. He urged the petitioner listed six (6) witnesses whose affidavits, he filed together with the petition referring to pages 3 —
19 of the Petitioner’s Petition filed on 6" September 2017. He urged all affidavits must be sworn before Commissioner for Oaths in
accordance with the Rules and provisions set out under the Qaths and Statutory Declarations Act referring to Section 4 (1) of the
Oaths and Statutory Declarations Act which he urged is relevant to this application, and submitted a commissioner cannot
commission his or her own documents or documents prepared by firm of Advocates from where he/she works or where he/she has
an interest. He pointed out that all witnesses affidavits in support of the petition including the petitioner’s affidavit in support of the
Petition, were commissioned by M/s. Mercy Moragwa Mogusu, Advocate, which fact he urged the 2™ Respondent discovered on
7.11.2017 when preparing with his Advocates for the hearing of the Petition, and who the 2™ Respondent was aware was working in
the firm of Musyoki Mogaka & Company Advocates. The 2™ Respondent took further action to confirm with the aforesaid
Advocate whether she was still in the aforesaid firm of Advocates. That he went to LSK Portal and did a search from which he
confirmed she had declared to LSK her work place was Musyoki Mogaka & Co. Advocates (Annexture “VKM 2 (a).” That the 2"
Respondent took further action to make an inquiry with LSK and got confirmation through (annexture “VKM 2 (b),” provoking the
filling of the Notice of Motion. The Advocate for the 2™ Respondent/Applicant referred the Court to the following authorities in
support of the application.

(i) Kenya Federation of Labour & Another V. Attorney General and 2 Others [2014] ¢KLR.
(ii) Caltex Oil (Kenya) Ltd V. New Stadium Station Ltd & Another [2002] eKLR.

30. Mr. Mogikoyo, submitted that the Replying affidavit by the Petitioner contravenes Order 19 (2) (3) (a) of Civil Procedure
Rules, as it is argumentative and most of the paragraphs are based on hearsay and that M/s. Mercy Moragwa Mogusu did not file
response denying that she does not work for Musyoki Mogaka and Company Advocates. That the allegation she works for Musyoki
Mogaka and Company Advocates has not been controverted.

31. Mr. Maloba, Learned Advocate, appearing for the 1" and the 3™ Respondents, supports the Notice of Motion dated 8.11.2017
and relied on the 1" and the 3" Respondents Replying affidavit dated 18" November 2017, contents whereof are found on paragraph
7 of this ruling. He urges the Petitioner denies M/s. Mercy Moragwa Mogusu works in the firm of M/s. Musyoki Mogaka and
Advocates, yet no affidavit from her was filed denying the allegation, that she works in the said firm of Advocates. He pointed out
the letter annexed by the 2™ Respondent/Applicant dated 8.11.2017 from LSK confirmed M/s. Mercy Moragwa Mogusu’s current
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address is at Musyoki Mogaka & Co. Advocates, the same firm in which the Petitioner practices in and named after him. On the
Petitioner’s Replying affidavit he urged the same is evasive, diversionary and purely intended to mislead the Court. He pointed out
the Petitioner has served the 3" Respondent with Replying affidavits which are not commissioned and signed as required by Law,
urging Court to strike the affidavits off. He urged that the law is clear as per section 4 (1) of the Oaths and statutory Declarations
Act which he relied upon. He referred to the 1* and the 3" Respondents list of authorities being as follows:

“I. Kenya Federation of Labour & Another V. Attorney General & 2 Others {2014] eKLR.
2. Caltex Oil (Kenya) Limited v. New Stadium Service Station Ltd & Another [2002] eKLR.
3. Dickson Mwenda Kithinji v. Gatirau Peter Munya & 2 Others {2014] eKLR.

On the effect of affidavit commissioned by the same firm:

32. On the authorities submitted by the Petitioner, to the effect that the Court can allow the Petitioner to file fresh affidavits incase
his affidavits are struck out from record, Mr. Maloba, Advocates, in his response referred to Rules of the Elections (Parliamentary
and County Elections) Petitions Rules, 2017, urging under Rule 8 (4) (b) of the aforesaid Rules which is couched in a mandatory
terms, the Petition shall be supported by an affidavit and that under Rule 19 (2) of the aforesaid Rules, it is provided that Court
cannot extend the time within which a Petition is supposed to be filed or determined. He urged that the Court has no jurisdiction to
grant leave to the Petitioner to file fresh affidavits once it finds the affidavits on record are defective.

33. Mr. Omari, Learned Advocate, representing the Petitioner in response to the Respondent’s Counsel Submissions, urged the
Counsel urged two points on facts and law. That on the basis of facts he submitted are that one Mercy Moragwa Mogusu works for
Musyoki Mogaka & Co. Advocates, is based on LSK Portal and attached documents over the said Counsel Adm. No.
P.105/4951/03. He submitted that there is no dispute the Counsel is a Commissioner for oaths nor is it disputed the witnesses
appeared before her and that she commissioned the affidavits, Urging the question is whether she works in the firm of Musyoki
Mogaka and Co. Advocates.

34. Referring to the said Advocates, profile exhibit “VKM 2" which shows since 2009, Mercy Moragwa Mogusu Advocate was
with Musyoki Mugaka & Company Advocate, he urged the Physical address is Uganda House, 4" Floor, Kenyatta Avenue, whereas
in the pleadings it is clear where the law firm is situated, stating it is situated at the same place but suite 19 and not Door 19. He
stated the Letter as regards the last known contact address as declared by Mercy Moragwa Mogusu, it is not provided when the
address was declared, urging the same is ambiguous, as it is not clear when the commissioner declared her contact address. He
urged contact address is not similar to work place, submitting contact means a place where one can be found and one can avail
documents or information, may be, where letters from LSK can be send to. He submitted contact has nothing to do with where one
works.

35. On the Website he challenged the LSK Website, doubting whether the same is even updated and whether it is correct referring to
contents of Replying Affidavit under paragraph 22 (a) in respect to Agonda Jaqueline Advocates, where it is indicated as
working as employees of Musyoki Mogaka & Co. Advocates, notwithstanding, that she left the firm long time ago. The Petitioner
referred to Kenya Gazette Notice (“SMM5”) in respect of Agonda Jacqueline, now a Magistrate, who was once his employee and
currently working at Mavoko Law Courts, and (“SMMG6™) a cause list for the said Agonda Jacqueline, urging that is one of the
credibility question on the website. He urged another credibility question is raised on paragraph 22 (b) of the affidavit of the
Petitioner, on the website where it is stated one Gisemba Paul Nyamweya is an Advocate in that firm, but that is not so as he is a
State Counsel working for gain in the Attorney General’s Office and urged he cannot as such be said to be working for Musyoka
Mogaka & Co. Advocates, attaching his pay slip marked “SMM9” and allegedly based at Nyeri. He added an Advocate, in private
law firm of Musyoki Mogaka & Co. Advocates, cannot and will never be a State Counsel in the Attorney General’s Office. On
paragraph 22 (¢) Mwae Dorcas Wanjiru in the LSK website, he urged is shown as an Advocate, yet he urged she is a partner in
the firm referred to as Hussein Mwae & Co. Advocates situated at six-eighty Hotel, 5" Floor Room 605, as per annexture
“SMM?7.” He urged that the same LSK website depicts Mercy Moragwa Mogusu as an Advocate, in the firm of Musyoki Mogaka
and Company Advocates, which the Petitioner denies. He asked whether the LSK website in view of the above can be relied.
Submitting that whatever is in the LSK website cannot be truthful but is a misrepresentation of the true facts. He urged the Court to
take Judicial Notice that, the LSK website is not updated and cannot be relied upon, referring to “VKM 2 (a) and “VKM 2 (b)” the
2" Respondent’s annextures urging it is not certain when the last known contact address in respect of Mercy Moragwa Mogusu
Advocate, were given to LSK and urged the address given is different as there is difference between the “door” and “suite” pointing
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the details are always given to LSK by the Advocates.

36. On the letter by Mary M. Kitonga, the Program Officer Compliance and Ethics, the Petitioner urged she should have made an
affidavit. He urged under the Law Society Act, 2014, No. 21 of 2014 under Section 26(3), the Secretary of LSK, who is C.E.O. of
LSK is responsible to the council for the day to day administration and Management of the Secretariat and as such all compliance
for the LSK, he urged are signed by the Secretary in respect to any communication and any communication by Mary M. Kitonga are
not legitimate and has no full force of the Law. He urged the Court to interpret the Constitution guarded by Schedule 6 (7) of the
Constitution, Article 10 and 19 — 22 of the Constitution of Kenya 2010, in regard to the matter before the Court, pointing out that
the Oaths and Statutory Declarations Act, was enacted before the Constitution of Kenya 2010. He urged under Article 259 of the
Constitution the interpretation must be purposeful and lead to the development of the law in strictly following the provisions of
Article 10 of the Constitution. On Section 4 (1) of the Qaths and Statutory Declarations Act, Mr. Omari, Advocate submitted
that it was made to bar Advocates from Commissioning documents for Commercial gain.

37. Mr. Mokua Ndubi, leamed Advocate, appearing jointly with Mr. Omari, learned Advocate, of the Petitioner in his response
reiterated that the Petitioner in filing the Petition he complied with the provisions of the Constitution, Elections Act and all
provisions of the elections Rules. He reiterated that at the time of swearing the impugned affidavits, the commissioner, who
witnessed the affidavits was not an employee of the petitioner’s firm of Musyoki Mogaka & Co. Advocates. He urged the Court to
place more weight on the affidavit of the Petitioner rather than the Letter by LSK. He further submitted the author of the letter can
be examined. In support of the Petitioner’s case he relied on the case of Henry Okello Nadimo V IEBC & 2 Others HCEP NO. 2
of 2013. He submitted in case the Court finds the affidavits defective, it can exercise its discretion and admit them but submitted
that the said affidavits are not defective. He further urged the Court to summon Mercy Moragwa Mogusu, Advocate, for cross-
examination under Section 80 of the Elections Act.

38. In reply to the Petitioner’s Counsel submissions Mr. Mogikoyo, learned Advocate, for the 2™ Respondent/Applicant stated the
Petitioner’s Counsel has gone ahead to discredit the LSK’s website submitting the Petitioner and his Counsel are professional
lawyers and members of Law society of Kenya and they very well know the procedure for applying for practicing Certificate
pointing out lhc application for practicing certificate for current practicing year is made between December the previous proceeding
year and 28" February of the current year, with information declared by the Applicant in the application form for practicing
certificate, which information LSK puts in its website. Amongst the information required from the advocate applying for practicing
certificate to LSK, is to disclose where he or she either practices or work place or if is a sole legal practitioner, that must be
disclosed including the name to his or her firm, give physical address of where he or she practices or of his firm. He pointed out that
the information contained in annexture “VKM 2 (a) and 2 (b)” is the information that was given to LSK by Mercy Maragwa
Mugusu, Advocate, when she was tasking out her practicing certificate for the year 2017, Pointing out there is no information of
change of her current address. That the information as contained in “VKM 2 (a) and 2(b)” he urged is current and updated and a true
reflection of where Mercy Moragwa Mogusu, Advocate, practices. On claim set out under paragraph 22 of the Petitioner’s affidavit,
he stated the LSK website captured the correct and updated information as regards the individuals referred to by the Petitioner and
that the LSK cannot be faulted. On the discrepancies of the address on Uganda House, Kenyatta Avenue, he urged there are no
“suites” or “doors” labelling.

On allegation the Programs Officer of LSK cannot or is not an official person to write letters on issues touching on the advocate
before Court, he urged the arguments is self-defeating referring to the Petitioner’s Replying affidavit. (Annexture “SMMI”) a letter
dated 14.11.2017 from the office of Musyoki Mogaka and company Advocates signed by Mr. Dunston Omari, Advocate in this
petition addressed to the Program Officer, compliance and Ethics and another letter copied to the same person by the same firm
dated 15.11.2017 and even a third letter dated 16.11.2017 to the said Program Officer, compliance and Ethics, LSK signed by the
petitioner. He submitted the Advocates in the firm of Musyoki Mogaka & Co. Advocates and the Petitioner have questioned the
competence of the Program Officer, compliance and Ethics, LSK. He pointed that under Section 28 (2) (b) of the Law Society of
Kenya Act, 2014, No. 21 of 2014, the structure of the Secretariat is structured in a manner that consist of various directorate and
creating the compliance and ethics directorate.

39. On reference to the various Articles of the Constitution and Schedule 6, Article 10, 19 — 22 and 159 (2) (d), he urged that this
is not a Constitutional and Divisional Human rights of the High Court of Kenya, which deals with the infringement of rights
provided for under Article 19 — 22 as read with Article 10 of the Constitution of Kenya 2010. He argued Articles referred to cannot
be used by the Petitioner as a defence for non-compliance with the clear provisions of the law. He submitted on authority submitted
by the Petitioner Henry Okello Nadimo V. IEBC & 2 Others (supra) at Busia, that the same is distinguishable.

40. Mr. Maloba, Learned Advocate, for the 1" and the 3" Respondents on his part, responded by associating himself with
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submissions by Mr. Mogikoyo Advocate , urging much has been spent on discrediting the LSK portal but no time has been spent to
inform the Court the firm under which Mercy Moragwa Mogusu Advocate practices. He urged no documentary evidence was
produced by the Petitioner to show at what place she practices, notwithstanding the Petitioner’s side stated she was working at
Petitioner’s brother’s-in-Law firm thus M/s. Momanyi & Co. Advocates. On the LSK website he submitted it was upon the
Petitioner to demonstrate Mercy Moragwa Mogusu updated the LSK, with her current contact and it failed to update the same in
their website and Database. On the issue of the physical address of Musyoki Mogaka & Co. Advocates as being “Door 19” to their
preferred “Suite 197 he urged it was not shown that the two phrases “Door 19" refer to different physical locations. On the letter
“VKM 2 (b)” and Petitioner’s submissions that the Petitionet’s affidavit should be given more weight than the LSK letter he
pointed out that the letter “VKM 2 (b)” before Court is brought through an affidavit by the 2™ Respondent dated 8.11.2017 hence it
is equally weighty. On allegation that the Petitioner is an innocent litigant he referred to paragraphs 1 and 42, of the Petitioners
affidavit which confirms he is an Advocate of the High Court of Kenya practicing as a sole practitioner in the firm of Musyoki
Mogaka & Co. Advocate. He is therefore a person who is well aware of the effects of swearing of an affidavit and the provisions of
the Oaths and Statutory Declarations Act. He urged that there has been no dispute on legal position that an Advocate cannot
commission an affidavit drawn by his or her own firm.

41. I have taken a lot of time to meticulously reproduce the rival submissions for and in opposition of the Notice of motion dated
8.11.2017 by the 2" Respondent. 1 have equally captured the respective responses by the 1™ and the 3" Respondents and the
Petitioner. | have also, have had time to go through the respective supportive authorities on the rival positions taken by both sides in
the application. Having considered the pleadings and the submissions the issues arising for consideration in this application can be
summed up as follows:

(i) Where was the commissioner of the Petitioner’s supportive affidavit dated 6" September 2017 and the six affidavits of the
Petitioner’s six (6) witnesses all dated 6" September 2017 one Mercy Moragwa Mogusu, Practicing at the time of the
commiissioning of all the seven (7) affidavits"

(ii) Can a commissioner for Oaths exercise the powers given under the Oaths and Statutory Declarations Act in any proceedings
or matter in which he or she is the Advocate for any of the parties to the proceedings or concerned in the matter or in which he
or she is interested"

(i) Can Court strike out and expunge the seven (7) affidavits referred in the 2" Respondent’s Notice of Motion dated
8.11.2017"

(iv) Can the Petition proceed to hearing if the seven (7) affidavits are struck out and expunged from the record"
(v) What order can the Court make on costs''

42. The first issue for consideration in this application is where was the commissioner of the Petitioner’s supportive affidavit
dated 6" September 2017" and the six (6) affidavits of the Petitioner’s six (6) witnesses all dated 6™ September 2017 one
Mercy Moragwa Mogusu practicing at the time of the commissioning of all the seven (7) affidavits" In the submissions and
affidavits filed in support and in opposition of the application there is no dispute that the affidavits were sworn by the parties
mentioned in the respective affidavits and were commissioned by one Mercy Moragwa Mogusu either at Nairobi or Kisii as shown
in the various affidavits. What is in dispute is where was the commissioner practicing law. The 2" Respondent’s position is that
Mercy Moragwa Mogusu was at the time of commissioning the seven (7) affidavits practicing law with the firm of Musyoki
Mogaka & Co. Advocates, whereas the Petitioner contests that position and states Mercy Moragwa Mogusu was not working in that
firm but that of Momanyi and Associates Advocates. The Petitioner has not attached any documentary evidence to demonstrate
indeed Mercy Moragwa Mogusu was not practicing law at the firm of Musyoki Mogaka & Co. Advocates but with the firm of
Momanyi & Associates Advocates as submitted by the Petitioner. The 2™ Respondent on his part as per the contents of his affidavit
attached documentary evidence showing where Mercy Moragwa Mogusu was at the time in question working or practicing.

43. The 2" Respondent in his affidavit in support of the Notice of Motion dated 8" November, 2017 averred that he talked to Mercy
Moragwa Mogusu, after perusing the seven (7) affidavits while he was preparing for hearing of the petition and after noticing all
affidavits were commissioned by her. This was immediately after 7" November 2017 as per paragraph 4 of the 2 Respondent’s
affidavit. She informed him, which, information he believed to be true, she was practicing in the law firm of Musyoki Mogaka &
Co. Advocates, the firm which had drawn and filed all the documents in this petition. He then checked with the Law Society of
Kenya portal and the Law Society itself, which confirmed indeed Mercy Moragwa Mogusu is still practicing from M/s. Musyoki
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Mogaka & Co. Advocates and was supplied with copies of M/s. Mercy Moragwa Mogusu’s Advocate’s profile “VKM 2 (a) and 2
(b)" LSK Advocate search Engine on Advocate profile Mogusu Mercy Moragwa P105 number P. 105/4951/03, practicing status:

Mogusu Mercy Moragwa

P105/ 105/4951/03

Practicing Status: Active (2017)
Practice Number: LSK/2017/739

ABA Status: Non Life

Work Place: MUSYOKI MOGAKA & CO. ADVOCATES

Physical Address: UGANDA HSE., 4" FLR. DR. 19, KENYATTA AVENUE

TOWN: NAIROBI

TELEPHONE: -

The above contacts are the last known contacts as declared by Mogusu Mercy Moragwa
The document indicate further:

“The above contact are the last known contacts as declared by Mogusu Mercy Moragwa
Area of Practice.

Year: 2017

The document further gives details of practicing status and CLE compliance form 2009 — 2017 showing under practicing status
Active. On annexture VKM 2 (b) a letter from LSK by Mercy M. Kitonga, Program Officer, compliance and ethics, Re: Mogusu
Mercy Moragwa it confirms according to the record, held by LSK, the current address for the advocate mentioned thereto is care
Musyoki Mogaka & Co. Advocates Uganda House, 4" Floor Door 19, Kenyatta Avenue, P. O. Box 571800 — 00200, Nairobi.

44. The Petitioner in his affidavit aver that Mercy Moragwa Mogusu is not an employee of Musyoki Mogaka & Co. Advocate and
under paragraph 13 of his affidavit averred that he is a sole proprietor registered under the Registration of Business Names Act and
added at the time of commissioning the affidavits, Mercy Moragwa Mogusu, was not an employee, Associate or partner of Musyoki
Mogaka & Co. Advocates, urging he is aware she works with and/or the firm of Momanyi & Associates, Windsor House, 6" Floor
and adding she has no interest whatsoever in his firm, which had drawn and filed the pleadings to fetter her commissioning the
impugned affidavits. He attached a letter addressed to Program Officer, compliance and Ethics dated 14.11.2017, (Annexture
SMMI”) written by Mr. Danstun Omari Mogaka Advocate, in the same firm stating partly as follows:-

“We write to inform you that Mogusu Mercy Moragwa has never worked in our firm since the inception of this law firm. Kindly
but urgently contact the said Advocate on 0727650027 with a purpose of establishing where she practices law. In the meantime,
we will be most obliged if you would update your website to indicate that she does not work in our firm. Urgently issue the bearer
of this letter with a letter indicating that Mogusu Mercy Moragwa has never worked in Musyoki Mogaka and Company
Advocates. Also issue him with a copy of the letter dated 8/11/17 from Nyameta, Mogaka and Magiva Company Advocates to
yourself, if any. ”
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The Petitioner by further letter dated 15.11.2017 to M/s. Momanyi & Associates written by D. Omari Mogaka, Advocate, over
Mogusu Mercy Moragwa, Advocate, P.105/4951/03 stated Party as follows:-

“We note that the above advocate had previously taken out her practicing certificate from our firm but ended up joining your

Sfirm.

For purposes of ascertain her current address, kindly do confirm to us with a copy to the Law Society of Kenya that the said
Advocate has been at your law firm more particularly from September 2017 to date.”

From the Petitioner’s annextures it is depitched that the Petitioner by his letter of 14.11.2017 did not know where Mercy Moragwa
Mogusu was practicing law, yet the following day 15.11.2017 he wrote to Momanyi & Associate directing them to confirm to them
with a copy to LSK the said Advocate has been at Momanyi & Associates and more particularly from September 2017 todate. That
if Musyoki Mogaka & Co. Advocates were candid and/or honest that they did not know where Mercy Moragwa Mogusu was
working, why ask Momanyi & Associates to do a letter stating she had been at their firm more particularly in September 2017"

45. In the instant case there is sufficient evidence from the 2™ Respondent’s affidavit and annextures from LSK that Mercy
Moragwa Mogusu in seeking for current practicing certificate and in completing her application forms for current practicing
certificate for the year 2017, in which the applicants are required to declare to the Law Society their work place, she declared her
work place as M/s. Musyoki Mogaka & Co. Advocates, vide “VKM 2 (a)” she voluntarily and truthfully gave her particulars to the
Law Society of Kenya. The LSK confirmed her particulars through annexture “VKM 2 (b).” I find the two documents weighty and
clearly pointing to where Mercy Moragwa Mogusu practices laws as they were issued by Regulatory Professional body which deals
with issues touching on practicing Advocates. I take Judicial Notice that an application for practicing certificate for the current
practicing certificate for any practicing Advocate, is made between December of the previous preceeding year and 28" of February
as of the current year and that the information declared in the form by the Applicant for practicing certificate is the same
information the Law Society puts in its website. The LSK is not under any duty or obligation to investigate on the information given
by the Applicant but takes it as the whole gospel truth as declared by the member who is applying for the certificate. The
certificates are applied for individually, so it is the duty of the Applicant to give the correct information as to where he or she either
practices or work place. I therefore find the information in “VKM 2 (a) and 2 (b)” to be correct and to have been given by no other
person, other than Mercy Moragwa Mogusu and as truly reflecting her contact address and her place of practice or work place. That
if there were changes say on the place of practice or work place it was upon her to have advised the LSK of the change. I find that
no evidence inform of documentary evidence or otherwise has been adduced before this Court to decide otherwise. I find the
information in the LSK’s website credible, correct and updated and as a true reflection of where Mercy Moragwa Mogusu works
otherwise she would have sworn an affidavit contraverting the same. On issues raised under Petitioner’s paragraph 22 (a) (b) and
(c) as regards the contact addresses of the three Advocates who once worked with M/s. Musyoki Mogaka & Company Advocates
and failure to update the LSK website as regards the contact addresses of the said Advocates, [ have perused annextures “SMM 57
“SMM 6" SMMT7", as regards Jacqueline Adhiambo Agonda, “SMM?7” shows practicing status of Agonda Jacqueline Adhiambo
inactive (2017) ABA status: unpaid, “SMM8™ of Gisemba Paul Nyamweya, practicing status inactive (2017), ABA status: unpaid,
“SMM9” is pay slip for Gisembe Paul Nyamweya for October 2016, November 2016, December 2016, Office of A.G. and
Department of Justice “SMMI10” Mwea Dorcas Wanjiru shows practicing status Active 2017. ABA status: non-life. All the
annextures given by the Petitioner are clear, that the contact addresses thereto are the last known contacts as declared by the
respective parties, that where the parties have not bothered to update or contact LSK to change their addresses, that does not mean
as urged by the Petitioner, the website of LSK is incredible or unupdated. That apart, the issue mainly before this court is the
contact address of Mercy Moragwa Mogusu and not that of the former employees of the Petitioner.

All the annextures relied upon by the Petitioner gave the physical address as Uganda House, 4" Floor, DR. 19, Kenyatta Avenue.
There is no mention of “suite 19 as urged by the Petitioner, though the pleadings mention suite 19. The Petitioner has failed to
demonstrate that there is difference between the “Door 19 and “suite 19” and if it is there, it is of what" I find “door 19” and
“Suite 19" are the same and one, whether one chooses to refer to the entrance as “door 197 or “suite 197 it is the same entrance to
the Petitioner’s office.

46. On the Program Officer, compliance and ethics, Section 26, 27 and 28 of the Law Society of Kenya Act, 2014, No. 26 of 2011
provides as follows:

“26 (1) There shall be a secretary to the Council who shall be the chief executive of the Society and in charge of the secretariat
of the Society.
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27(1) The secretariat
(1) There shall be a secretariat of the Society to be headed by the secretary.
28(1) Structure of the secretariat

(1) The secretariat shall be structured in a manner that promotes the commitment to practice excellence and client care in the
profession.”

(28) (2) (a) the practice standards directorate which shall be responsible for the promotion of excellence in practice, client care
and the achievement of full compliance with the rules of good practice in the profession through advice, support and other forms
of assistance to advocates and law firms;

(b) the compliance and ethics directorate which shall be responsible for the receipt and evaluation of complaints against
advocates and the prosecution of matters before the Disciplinary Committee;

In view of the above [ find and hold that the Program Officer, compliance and ethics, in the Law Society of Kenya is a statutory
creature and M/s. Mary M. Kitonga is the current holder of that post with full mandate and responsibility for the receipt and
evaluation of complaints against Advocates and the Prosecution of matters before Disciplinary Committee. I find she acted within
her powers and authority in responding to the 2 Respondent’s request and in issuing annexture “VKM 2 (b).” In fact the Petitioner
recognises her positon as he wrote more than one letter to her and even approached her in matters related to her duties. I find
annextures “VKM 2 (a)” and “VKM 2 (b)” to have been issued by the right officer from the Law Society of Kenya.

47. The Petitioner’s Counsel referred to Article 10, 12, 19 — 22, 159 (2) (d) of the Constitution of Kenya 2010 and Schedule 6 of
the Constitution of Kenya 2010, in urging the Court to be guided by the same in the interpretation of the Constitution, however,
the Counsel was not specific on the issue that needed interpretation. I am in this Petition sitting as an Election Court and not as a
Constitutional Court. This Court was not told what rights, if any rights, were being violated or infringed or threatened to be
breached and by who and how. I am dealing with an Election Petition, which has to be determined within timelines set by the
Elections Act and the Constitution of Kenya 2010. No single Article of the “Constitution of Kenya 2010 has been brought
forward in this Petition for interpretation by this Court. In this Petition and more specifically what this Court is dealing with, is not
an issue of technicalities but on issue of non-compliance of the law, regarding commissioning of the affidavits under the Oaths and
Statutory Declarations Act. The Articles referred to by the Petitioner and which this Court was asked to interpret do not excempt
any party from complying with the provisions of the Law. 1 find the Articles referred to, not relevant in the application before the
Court and not forming any defence for non-compliance with statutes. This Court being a Court of Law is called upon and obligated
to interpret the law and apply it as it is. The Court cannot close its eyes to non-compliance within the law nor can it forgive it. On
Section 4 (1) of the Oaths and Statutory Declarations Act, the Petitioner urges that its purpose is to prevent commercialization of
affidavits or documents by commissioners. I find that not supportable by any written law as Section 4 (2) of the Oaths and
statutory Declarations Act provides that the commissioner for Oaths is entitled to charge and be paid such fees as may be
authorized by any rules of Court for time being.

48. Having said that much and having noted that Mercy Moragwa Mugusu never swore any affidavit to controvert the contents of
the affidavit of the 2™ Respondent and challenge her contact address as given on the annextures “VKM 2 (a) and 2 (b),” and the
petitioner having not demonstrated through documentary evidence that Mercy Moragwa Mogusu does not work in his firm but that
of Momanyi and Associates, and having perused his affidavit which I have noted is not only evasive diversionary but is
argumentative in nature, and considering all the submissions from both sides, I am satisfied that on balance of probabilities the gnd
Respondent has proved that Mercy Moragwa Mogusu, who commissioned the seven (7) impugned affidavits dated 6" September
2017 as of that time was practicing at the time of the commissioning of all seven (7) affidavits or her work place was at Musyoki
Mogaka and company Advocates.

49. The next issue for consideration is whether a commissioner for Oaths can exercise the powers given under Oaths and
statutory Declarations Act in any proceedings or matter in which he or she is the Advocate for any of the parties to the
proceedings or concerned in the matter in which he or she is interested" The relevant law on this point is found under Section 4

(1) of the Oaths and Statutory Declarations Act, which provides:-
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“A commissioner for oaths may, by virtue of his commission, in any part of Kenya, administer-any oath or take any affidavit for
the purpose af any Court or matter in Kenya, including matters ecclesiastical and matters relating to the registration of any
instrument, whether under an Act or otherwise, and take any bail or recognizance in or for the purpose of any civil proceeding
in the High Court or any subordinate court:

Provided that @ commissioner for oaths shall not exercise any of the powers given by this section in any proceeding or matter in
which heis the advocate for any of the parties to the proceeding or concerned in the matter, or clerk to any such advocate; or in
which he is interested.”

50. In'R:E BAGLEY (1911) 1 KBD 317 at the hearing the Court highlighted thus:

“Now one of those affidavits was sworn before Mr. Goddard, who was the solicitor for the trustee of the deed, and they also have
beern interested irir. It is sufficient to say that he was solicitor for the trustee of the-deed, as appears from the endorsement of the
deed itself. That is the really important point in this case. Is an affidavit, or what purport to-be an affidavit, sworn before the

solicitor of the trustee of the deed a nullity and is its effect to render the deed void"” ........ e 2

It was held thus:-

“Provided that a commissioner for oaths shall not exercise any of the powers given by this section in any proceeding in which he
is solicitor to any of the parties to the proceeding, or clerk to any such solicitor, or in which he is interested.”

“That is to say, although under the first part of the section he is generally empowered to administer an oath whether the oath be
in the form of an affidavit or of a statutory declaration, yet there is a proviso that this general power may not be exercised by any
person who is solicitor to any of the parties in any proceeding.” ............ L L T T

“If am right in the view that Goddard had no authority to administer this particular oath, it seems to me that there was no
affidavit at all, and, that being so, the deed to the validity of which the filing of the debtor’s affidavit is essential is no deed at all
Ry o T T e e T e e e

51. In the case of James Francis Kariuki & Another V United Insurance Co. Ltd Civil Appeal No. 1450 of 2000, Hon. Justice
Onyango Otieno, as he then was; held as follows:

“That the verifying affidavit sworn by the plaintiffs is incurably defective as the Commissioner for Oaths while exercising the
powers given, offended the mandatory proviso of Section 4(1) of the Oaths and Statutory Declarations Act.”

“The simple facts of this case are that the Plaintiffs are, according to the Plaint represented by Njenga Mwaura and Company,
Advocates. Mr. Njenga Mwaura is a Partner in the firm of Njenga Mwaura and Company, Advocates, who are the Advocates
representing - the Plaintiffs. The Verifying affidavit has been sworn before Njenga Mwaura as Commissioner for
Oaths.”......ocii. L s e e s b Gz e

“It will be clear from the above that Mr. Njenga Mwaura, being an Advocate in the firm that is acting for the plaintiff should not
have allowed the verifying affidavit to be sworn before him as in any event, is an interested party.”

52. In Kenya Federation of Labour & Another V. Attorney General & 2 Others Industrial Court of Kenya at Nairobi, Case
No. 735 of 2012, Hon. Justice Nzioki wa Makau held:

“The short answer to that is that it would be against the provisions of the Qaths and Statutory Declarations Act. A Lawyer
cannot commission a document drawn by his/her firm. Indeed the furtlrer affidavit by the claimants was defective in form as the
Jurat was not in conformity with the Qaths and Statutory Declaration Act.”

53. Caltex Oil (Kenya) Limited Vs New Stadium Services Station Limited & Another [2002] eKLR Hon Justice Onyango
Otieno, as he then was, stated as follows:
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“I'do think that the courts have a duty to rightly interpret the laws and to ensure that they do not condone any breaches of the
same laws under any pretenses whatsoever. I'still stand by what I did say in the case of James Francis Kariuki & Another Vs.
United Insurance Co. Ltd HCCC No. 1450 at 2000 that such an affidavit sworn in violation of section 4 (1) of the Oaths and
Statutory Declarations Act is for all intents and purposes not an affidavit as envisaged in law and is not capable of being
received under Order 18 Rule 7 as it offends a provision of an Act of Parliament and does not represent a mere irregularity
either in defect as to form or by misdirection of the parties, or in the title.”

54. Inview of the above authorities and the provision of Section 4 (1) of the Oaths and Statutory Declarations Act, it-is clear
from ‘the facts of this petition, that the Petitioner-in this petition is represented by the firm of M/s. Musyoki Mogaka & Co.
Advocates,; the firm which drew and filed this petition. The affidavits were sworn before Mercy Moragwa Mogusu, a
Commissioner for Oaths who practices or works with the said firm, which is representing the Petitioner. It was clear at the time of
commissioning of the affidavits that M/s. Mercy Moragwa Mogusu, being an Advocate practicing law in the firm, that is acting for
the Petitioner should not have allowed the supportive affidavit of the Petitioner as well as the six witnesses affidavits to be sworn
before her as in the event she is an interested party.

55. The next issue is whether the Court can strike and expunge the seven (7) affidavits referred in the 2" Respondent’s
Notice of Motion dated 8.11.2017" The Petitioner and his witnesses affidavits offends Section 4 (1) of the Oaths and Statutory
Declarations Act. The seven affidavits have been sworn before an unauthorized commissioner by virtue of Section 4 (1) of the
Oaths and Declarations Act as a Commissioner cannot commission his or her own documents or documents prepared by the firm
where that Commissioner works or where he/she is interested. The said Section is couched in 2 mandatory form. The swearing of
the aforesaid affidavits by the said commissioner offends an Act of Parliament and in my view that do not represent a mere
irregularity either in a defect in form neither can it be said to be a technical irregularity as it goes to the root of the substantive issue
before court. It is an irregularity that is incurably defective. All the affidavits in the Petition having been commissioned by an
unauthorized person or contrary to the law are in my view defective. I accordingly strike out and expunge from the Court records the
affidavits by:-

I. Stephen M. Mogaka

2. Eric Mokua

3. Peterson Nyaruri

4. Charles Obiero Mogwambo

5. Kennedy Mongare Mogaka

6. Andrew Omoyo

7. Justine Gekong'a Orina

56. Whether the Petition can proceed to hearing if the seven (7) affidavits are struck out and expunged from the record"
Rule 8 (1) (4) (b) of the Elections (Parliamentary and County Elections) petitions Rules, 2017, provides:

“8 (4) The petition shall:-

(b) be supported by an affidavit sworn by the petitioner containing the particulars set out under rule 12: and” ..............c.ceeveeeeeennunnans
Rule 12 (1) (b) of the Elections (Parliamentary & County Elections) Petitions Rules, 2017 provides:-

“I12.(1) A petition shall be supported by an affidavit which shall:-

(b) be sworn personally by the Petitioner or by af least one of the Petitioners, if there is more than one Petitioner.” .............
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From the above Rules the petition should be accompanied by an affidavit sworn personally by the petitioner

Rule 12 (2) (f) of Elections (Parliamentary & County Elections) Petitions Rules, 2017 provides:

“12. (2) An affidavit in support of a petition under sub-rule (1) shall state:-

(f) the name and address of the advocate, if any, acting for the Petitioner which shall be the address for service. ™ .........ovueeueenenirnnnnnn,
57. Rule 12 (3) and (4) of the Elections (Parliamentary and County Elections) Petitions Rules, 2017, provides:

“12 (3) Each person who the petitioner intends to call as a witness at the hearing, shall swear an affidavit.

12 (4) A petitioner shall, at the time of filing the Petition, file the affidavits sworn under sub-rule (3)”

From the above Rules a Petition is required to be filed with Petitioner’s supportive affidavit accompanied by affidavits of witnesses
the petitioner intends to call as his or her witnesses. It is mandatory that the affidavits mentioned under the above Rules, be filed
together with the Petition. In view of the aforesaid requirements it is my view that the Petitioner’s witnesses affidavits are part and
parcel of the petition. They must accompany the petition at the time of filing and cannot be filed after the timelines set under the
constitution and the Elections Act for filing a petition of 28 days has lapsed.

58. The Petitioner’s supportive affidavit and those of his witnesses having been struck out and expunged from the record, the
petition is not'supported by any affidavit, and cannot proceed to hearing without affidavits being on record. The Petitioner’s
Counsel urged, incase the Court finds the affidavits defective, it can exercise its discretion to admit them or allow the petitioner to
file fresh affidavits in support of the petition. The petitioner relied on the case of Henry Okello Nadimo V IEBC & 2 Others
(supra). Under Rule 12(1), (b), (3) and (4) of the Elections (Parliamentary & County Elections) Petitions Rules, 2017 which is
couched in a mandatory form, it is provided that an 2ffidavit by the Petitioner and those of the persons, who the petitioner intends to
call as witness or witnesses at the hearing shall be filed at the time of filing the petition. There is no provision for filing affidavits
after petition has been filed and after expiry of the time for filing a petition.

Section 76 (1) of the Elections Act provides:
“76(1) A Petition:-

"(a) to question the validity of an election shall be filed within twenty eight days after the date of declaration of the results of
the election and served within fifteen days of presentation.”

Article 87 of the Constitution of Kenya 2010 provides:-
“87. (1) Parliament shall enact legislation to establish mechanisms for timely settling of electoral disputes.

(2) Petitions concerning an election, other than a presidential election, shall be filed within twenty-cight days after the
declaration of the election results by the Independent Electoral and Boundaries Commission.

[ 1 HTTTTRR o8 O N S P SO S GOSN i

59. From the above, it is clear the timelines within which a petition and all accompanying documents should be filed is 28 days from
the time of the declaration of the results of the Elections. The High Court has no jurisdiction to extend the timelines within which to
file further affidavits or fresh affidavits afier the expiry of the constitutional timelines nor can Court exercise any discretion to re-
admit the expunged or struck out affidavits. Rule 19 (2) of the Elections (Parliamentary & County Elections ) Petitions Rules,
2017 provides:

“19(2) Sub-rule (1) shall not apply in relation to the period within which a petition is required to be filed, heard or determined.”
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60. In Henry Okello Nadimo V IEBC & 2 Others (supra), Hon Justice F. Tuiyot, after striking out the affidavits in support of the
Petition addressed himself thus:

“Paragraph (20) This Court savours the challenge because the unusual circumstances of this case calls for an unusual
approach. I am persuaded that the affidavit is not an intergral part of the Petition and its absence cannot deal a fatal blow fo
these proceedings. Secondly the approach does not prejudice the Respondents. The Rules, it bears repetition, require that the
Supporting Affidavit should contain the grounds on which the relief is sought and set out the facts to be relied on by the
Petitioner. One reason for this requirement is that the Respondent should be aware, with reasonable specificity about the case
which they are required to answer. Ambush and surprise are eliminated. In the instant case the affidavits which I have found to
be invalid gave that information to the instant case the affidavits which I have found to be invalid gave that information to the
Respondents. It is little wonder that they robustly answered to and participated in the Petition.”

61. The above case is distinguishable from the present case in that, that case was clearly decided on the basis of the Elections
(Parliamentary and County Elections) Petition Rules, 2013, in which there were no features of the petition, as is the case now,
under the Elections (Parliamentary and County Elections) Petitions Rules, 2017. The features are clearly spelt out under Rule 8
which sets out the contents and form of the petition contrary to the Rules of 2013. Secondly that case was very unique in its own
way as 22 out of 27 witnesses had already testified on their affidavits when the issue of the defects of their affidavits arose. The
Court was agonizing that 22 witnesses had given evidence on Oath and thoroughly cross-examined and was wondering what to
make out of it even if the affidavits were struck out, the evidence was already on record and Court had to look for a balancing act
and that is why the Court stated under paragraph 20 of its judgment that it had to apply unusual approach to save the situation as
Rule 10 of Elections (Parliamentary and County Elections) Petition Rules 2013 did not provide for features of the petition,
unlike Rule 8 of the Elections (Parliamentary and County Elections) Petitions Rules 2017. The Court ruled the affidavits were
not integral part of the Petition. I find the facts of that petition are not similar nor are they near similar to this case as the hearing in
this petition has not started. The unique principle of that case cannot therefore apply nor is it applicable as Rule 8 and 12 of the
Elections (Parliamentary and County Elections) Petitions Rules, 2017, are couched in a mandatory manner and Court cannot
extend timelines in view of the above. 1 find and hold that this Court cannot exercise its discretion to re-admit the affidavits struck
out nor allow for filing fresh affidavits as it also lacks jurisdiction to do so, afler the mandatory period of filing petitions together
with all affidavits by the Petitioner has lapsed.

62. The Upshot is that the Petitioner’s Preliminary Objection is devoid of merits and the same is accordingly dismissed with costs to
the 1*, the 2™ and the 3™ Respondents.

63. The 2™ Respondent’s Notice of Motion dated 8" November 2017 is meritorious and is accordingly allowed. I proceed to
make the following orders: -

(a) The affidavits by (1) Stephen M. Mogaka, the Petitioner in support of the petition; the affidavit by Petitioner’s intended
witnesses (2) Erick Mokua; (3) Peterson Nyaruri; (4) Charles Obiero Mogwambo; (5) Kennedy Mongare Mogaka; (6)
Andrew Omwoyo and (7) Justine Gekong’a Orina all sworn on 6" September 2017 before Mercy Moragwa Mogusu
Advocate, are all struck out and expunged from the record for being incurably defective for being sworn before a person,
unauthorised by law and having interest in the matter.

(b) The petition being unsupported by supportive affidavit and there being no witnesses affidavits after the same having
been struck out and expunged from record, the petition is defective for non-compliance with mandatory Rules, being Rules
12(1)(2)(3)(4) and (14) of the Elections (Parliamentary and County Elections) Petitions Rules, 2017.

(c) The Petitioner’s petition dated 6™ September 2017 being not supported by supportive affidavits and witnesses’ affidavits
after the same having been struck out and expunged from record, the Petition is defective, incompetent and is accordingly
struck out with costs with interest to the Respondents against the Petitioner.

(d) Having heard the Counsel on the issue of costs and having considered the proceedings and considering the time taken in
preparing for the petition, the applications urged before Court and that the same did not go to full hearing, I award costs
limited to Kshs. 1,200,000/=(one million and two hundred thousand shillings) to the 1* and the 3 Respondents and Kshs.
1,500,000/=(one million and five hundred thousand shillings) to the 2"' Respondent being instruction fees, the rest of the fees
due, be taxed by Deputy Registrar upon filing of the respective bill of costs.
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DATED, AT NYAMIRA THIS 14" DAY OF DECEMBER 2017.
HON. J.LA. MAKAU

JUDGE

DELIVERED IN OPEN COURT.

In the presence of:

Court Assistants:

1. Karlbean K. Mobisa

2. Maurine Akinyi

Mr. Mokua Ndubi for the Petitioner

Mr. Maloba: for the 1* and the 3" Respondents
Mr. Mogikoyo: for the 2™ Respondent

HON. J.A. MAKAU

JUDGE
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i i . the texts of the judicial opinions contained in it are in the public domain and are free from any copyright restrictions.

Read our Privacy Policy | Disclaimer

http://iwww kenyalaw.org - Page 19/19 Page 219 of 386



Maureen Nyambura Ngigi Warui v Board of Directors, Kenya Power & Lighting Company Limited & 2 others [2020] eKLR

|il|K ENYA LAW

Whzee | rgal Informaticn is Punlic Knewlsdge

REPUBLIC OF KENYA
IN THE EMPLOYMENT AND LABOUR RELATIONS COURT
AT NAIROBI
PETITION NO. 226 OF 2019
(Before Hon. Lady Justice Maureen Onyango)
IN THE MATTER OF ARTICLE 2(1), 10(1), 20(1)(3)(4), 21(1), 22(1)(2)(c), 23(1), (3), 35, 41(1), 159(1),
162(2)(a), 232(1), 260 AND 258(1)(2)(c) OF THE CONSTITUTION OF THE REPUBLIC OF KENYA 2010
AND
IN THE MATTER OF THE STATE CORPORATIONS ACT (CAP 446), PUBLIC OFFICER
ETHICS ACT (NO 4 OF 2003), PUBLIC FINANCE MANAGEMENT ACT (NO. 18 OF 2012),
ANTI-CORRUPTION AND ECONOMIC CRIMES ACT (NO 3 OF 2003) AND THE
EMPLOYMENT AND LABOUR RELATIONS ACT (NO 20 OF 2011)
AND
IN THE MATTER OF THE ALLEGED CONTRAVENTION AND/OR APPREHENDED
CONTRAVENTION OF FUNDAMENTAL RIGHTS AND FREEDOMS UNDER
ARTICLES 2(1), 20(1), 22(1), (2)(c), 23(1)(3), 35, 41(1), 162(2)a), 232(1), 260 AND
258(1)(2)(C) OF THE CONSTITUTION OF THE REPUBLIC KENYA, 2010
AND
IN THE MATTER OF THE CONSTITUTIONALITY AND LEGALITY OF THE APPOINTMENT OF
MR BERNARD NGUGI AS MANAGING DIRECTOR KENYA POWER ANNOUNCED

ON 29™ OCTOBER 2019
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BETWEEN

MAUREEN NYAMBURA NGIGI WARUI PETITIONER

VERSUS

THE BOARD OF DIRECTORS, KENYA POWER

AND LIGHTING COMPANY LIMITED......ocooeonstensencrmsnesecnsessaseesseess .15 RESPONDENT

PUBLIC SERVICE COMMISSION.... eeniiinsaes it 2" RESPONDENT

THE HON. ATTORNEY GENERAL...cccootmsurnrsusresencemsensensecseenns 3*” RESPONDENT
RULING

The petition herein is filed by the firm of D. Muriuki and Company Advocates. The petition which is dated 22" November 2019
was filed on 26" November 2019 together with a Notice of Motion of even date under Certificate of Urgency of Samuel Ndungu
who describes himself as an Advocate of the High Court of Kenya duly instructed by the firm of D. Muriuki and Company
Advocates which is on record for the Petitioner/Applicant. The said Samuel Ndungu, Advocate is also the one who signed the
Notice of Motion and the Petition. He is also the said advocate who commissioned the affidavit of the Petitioner MAUREEN
NYAMBURA NGIGI WARUI in support of the motion.

By its Notice of Preliminary Objection dated 3™ December 2019, the 1* Respondent’s advocates seek to be heard in limine as a
preliminary point of law as follows —

“That the Notice of Motion dated 22" November 2019 and the Petition are incurably defective as the Commissioner for Oaths who
purportedly Commissioned the Supporting Affidavit to the Notice of Motion that was purportedly sworn by the Petitioner on the 22
November 2019 is the very same Advocate who has signed the Certificate of Urgency dated the 22" November 2019. "

The Preliminary Objection was disposed of by way of written submissions.
1* Respondent’s Submissions

The 1* Respondent submits that on the face of the Petitioner/Applicant’s Notice of Motion, the Advocate acting for the
Petitioner/Applicant and who signed the Certificate of Urgency is one Samuel Ndungu Advocate who is also the Commissioner for
Oaths who commissioned the affidavit supporting the motion.

That Section 4 of the Oaths and Statutory Declarations Act (Cap 15) Laws of Kenya gives commissioners for oaths powers, in
any part of Kenya to administer oath or take affidavit evidence for the purpose of any court matter in Kenya. That Section 4(1) of
the Oaths and Statutory Declarations Act (Cap 15) Laws of Kenya provides that:

"a commissioner for oaths shall not exercise any of the powers given by this section in any proceedings or matter in which the is
the advocate for any of the parties to the proceedings concerned in the matter, or clerk to any such advocate or in which he is
interested."

That any affidavit filed in violation of these provisions would be incurably defective.

That in the case of Caltex Oil (Kenya) Limited v New Stadium Service Station and Another (2002) eKLR the court held that:
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“..0 still stand by what I did say in the case of James Francis Kariuki and Another v United Insurance Co Ltd HCC No. 1450 of
2000 that such an affidavit sworn in violation of Section 4(1) of the Oaths and Statutory Declarations Act is for all intents and
purposes not an affidavit as envisaged by law...it offends a provision of an Act of Parliament and does not represent a mere
irregularity...."

That in similar circumstances to the present case, in the case of Kenya Federation of Labour and Another v Attorney General &
2 Others Industrial Court of Kenya at Nairobi Case No 735 of 2012 Nzioki Wa Makau J. held:

“The short answer to that is that it would be against the provisions of the Oaths and Statutory Declarations Act. A Lawyer cannot
commission a document drawn by his/her firm. Indeed the further affidavit by the claimants was defective in form as the jurat was
not in conformity with the Oaths and Statutory Declarations Act.”

That in the case of Stephen M. Mogaka v Independent Electoral and Boundaries Commission [2017] eKLR Makau J. struck
out seven affidavits that were commissioned in violation of section 4 of the Qaths and Statutory Declarations Act (Cap 15) Laws of
Kenya.

That issues raised regarding affidavits are not mere technicalities that can be cured by reference to Article 159 of the Constitution.
That the Supreme Court decision in the case of Patricia Cherotich Sawe v Independent Electoral & Boundaries Commission
(IEBC) & 4 others [2015] eKLR in a unanimous decision stated:

“Although the Appellant invokes the principle of prevalence of substance over form, this Court did single in Law Society of Kenya v
The Centre for Human Rights and Democracy & 12 others, Petition 14 of 2013 that "Article 159(2) (d) of the Constitution is not a
panacea for all procedural shortfalls” Not all procedural deficiencies can be remedies by Article 159..."

The 1" Respondent further submits that Courts in the past have maintained that the requirement under the QOaths and Statutory
Declarations Act must be adhered (o citing the case of Charles Muturi Mwangi v. Invesco Assurance Co. Ltd [2014] EKIr, a
decision made while the Constitution, 2010 was in place, where while dealing with the issue of an undated affidavit the Court
rendered the position thus:

"[18] These are mandatory provisions. There is no discretion for this court to vary these provisions as these are statutory provisions
with regard to what constitutes a valid disposition to matters before court. The omission to indicate the date of swearing of the
affidavit attached to the application before court renders the same defective and should be struck out which leaves the current
application unsupported with regard to averment of ..... Auma Okoth. This was the holding in Jayantkumar Vrajilal Shah versus
Chandulal Mchanlal Shar and another, HCCC 1280 of 1997. The defect on the affidavit is not a mere technicality that can be
addressed under Article 159 of the Constitution. The undated affidavit violates a statutory mandatory provision and thus the striking
out. The claimant's advocate stated that the affidavit in his possession was dated, however the affidavit in the court file and the one
served on the respondent’s advocate is undated a fact that was noted by the respondent's advocate. The court record should be taken
as it is and in this case, the official record indicates the supporting affidavit is undated as held in Duncan Mwangovya versus
Meena Bhangwandas Patel, HCCC 196 of 2005."

Itis further submitted by the 1™ Respondent that in keeping with the decisions on Petitions by the Superior Courts as in the case of
Justus Achinga Kebari & 25 others v The Attorney General [2018] eKLR the court emphatically held:

"It is trite law and process that a petition shall be accompanied and supported by a valid affidavit in such support. In the instant
case, the affidavits in support are dubious for want of veracity in their commissioning. The petitioner has failed to controvert the
clear provisions of the law negating their case in the circumstances, it must fail.... This application does not stand the test of law
and process. The affidavits in its support are inadmissible for want of form and compliance with the law. They must be struck out."

Itis submitted that the current case is on all fours with the case of Justus Achinga Kebari & 25 others v The Attorney General
[2018] eKLR. The affidavit is incurably defective and inadmissible for want of form and compliance with the law and ought to be
struck out.

The 1™ Respondent submitted that the Petitioner cannot be aided by the perceived informality of the rules relating to Constitutional
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Petitions as the informality does not dispense with the need for evidence in Constitutional Petitions. That the Constitutional and
Human Rights Division of the High Court in the case of Isaac Aluoch Polo Aluochier v The National Alliance and 542 others
[2016] eKLR quoting the earlier decision in Bryson Mangla v Attorney General & Others Nairobi HC Petition No 284 of 2016
considered Rule 10 of the Constitution of Kenya (Protection of Rights and Fundamental Freedoms) Practice and Procedure
Rules 2013 ("Mutunga Rules") summarised the law on evidence in Constitutional Petitions in the following manner:

“Want of supporting evidence in the petition
10 ... In Bryson Mangla v A. G. & Ors Nairobi Pet. No. 284 of 2016, this court held that

“13. The Constitution of Kenya (Protection of Rights and Fundamental Freedoms) Practice and Procedures Rules, 2013 do not
require that a petition must be supported by an affidavit, see Rule 11 thereof in these terms;

11. Documents to be annexed to affidavit or petition
(1) The petition filed under these rules may be supported by an affidavit.

(2) If a party wishes to rely on any document, the document shall be annexed to the supporting affidavit or the petition where there
is no supporting affidavit.”’

14. It is conceivable that a petition which challenge for example constitutionality of a particular legislative text may not require an
affidavit. Where however, a petition relies on matters of evidential fact, this must be proved by affidavit or oral testimony as the
court may direct.”

11. So where, as here, it is sought to rely on matters of fact a suitable affidavit with documentary annexures ought to be filed in
discharging the burden of proof of a plaintiff in terms of section 107, 108 and 109 of the Evidence Act....”

The 1" Respondent submitted that in the absence of evidence in a valid Affidavit, there is no evidence to support the Notice of
Motion dated 22™ November 2019 or the Petition. That in the absence of evidence, the allegations in the Notice of Motion and
Petition are unsupported and there is nothing that the Respondents can be invited to answer to. The absence of a valid affidavit is not
a procedural technicality. That it follows therefore that the Notice of Motion dated 22™ November 2019 and the Petition must
necessarily collapse and the court should hold so.

2"' Respondent’s Submissions

Mr. Kioko for the 2™ Respondent informed the court that the 2™ Respondent will be associating itself with the 1* Respondent’s
submissions,

Petitioner’s Submissions

The Petitioner filed submissions in opposition to the 1™ Respondent’s preliminary objection in which it submits that the preliminary
objection is procedural, that the petition is not supported by an affidavit and a defect in the motion cannot cause the striking out of
the petition as the motion and petition are two independent pleadings. That under Rule 10 of the Constitution of Kenya
(Protection of Rights and Fundamental Freedoms) Practice and Procedure Rules, 2013 (Mutunga Rules), a petition does not
have to be supported by an affidavit. That Rule 11 of the Mutunga Rules provides that a petition may be supported by an affidavit,
making the affidavit optional.

The Petitioner submitted that striking out ought to be a measure of last resort, relying on the decision in D. T. Dobie and Co.
(Kenya) Limited v Joseph Mbaria Macharia (1980) eKLR where the court held that:

“No suit ought 10 be summarily dismissed unless it appears so hopeless that it plainly and obviously discloses no reasonable cause
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of action, and is so weak as to be beyond redemption and incurable by amendment. If a suit shows a mere semblance of a cause of
action, provided it can be injected with real life by amendment, it ought to be allowed to go forward for a court of justice ought not
to act in darkness without the full facts of a case before it.”

That the 1* Respondent has not indicated that the Notice of Motion cannot be cured by attaching a compliant supporting affidavit.
That it would be a very draconian measure to strike out the Petition where there are genuine concerns raised about the
administration of a vital public entity.

That when dealing with an objection with regards to a defective affidavit, among the locus classicus cases is Caleb Gulam (Suing
as the Executor of the Estate of Sadrudin Shamsudin Esmail Nurani) & another v Cyrus Shakhalaga Kwah Jirongo [2004]
¢KLR, Ringera J. in considering an issue of a defective affidavit stated as follows;

“The court has discretion not 1o strike out a plaint which is accompanied by a defective verifving affidavit. The affected party may
make an oral application for the exercise of the court's discretion and the court should exercise its discretion as appropriate in the
light of the circumstances.

Rules of procedure should be seen as hand maidens of justice and not its mistress and, accordingly, unless procedural lapses have
caused adversely a prejudice that cannot be compensated with costs or there is clear manifestation of an intention to overreach,
they should not be accorded fatal consequences.

Here I cannot see what prejudice the defendant has suffered for the suit is at its very early stages and the plaintiff far from
attempiing to overreach has done his incompetent best to comply with the rules. I am accordingly inclined to strike out the verifying
affidavit and to grant leave to the plaintiffs to file a proper and compliant affidavit within 7 days of today."

The Petitioner submitted that in the preliminary objection and their submissions, the 1™ Respondent has not demonstrated that;
(a) The Petitioner has caused great prejudice to them by filing the impugned affidavit;

(b) There is clear manifestation that by filing the impugned affidavit the Petitioner was overreaching; and

(¢) The defect alleged goes to the jurisdiction of the Court.

That the Court should not strike out the Petition and the Notice of Motion but allow the Petitioner to file a compliant supporting
affidavit in order to allow the Petition to proceed for determination on merit.

That in another locus classicus decision on the issue of defective affidavits, Microsoft Corporation v Mitsumi Computer Garage
Ltd & another [2001] eKLR, Ringera J. stated as follows;

"The next matter for consideration is whether I should consequently strike out the suit itself. Rules of procedure are the hand
maidens and not the mistresses of justice. They should not be elevated to a fetish. Theirs is to facilitate the administration of justice
in a fair orderly and predictable manner, not to fetter or choke it. In my opinion, where it is evident that the plaintiff has attempted
to comply with the rule requiring verification of a plaint but he has fallen short of the prescribed standards, it would be to elevate
Jorm and procedure to a fetish to strike out the suit. Deviations from or lapses in form and procedure which do not go to the
Jurisdiction of the Court or prejudice the adverse party in any fundamental respect ought not to be treated as nullifying the legal
instruments thus affected. In those instances the Court should rise to its higher calling to do justice by saving the proceedings in
issue. In the matter at hand I am of the view that the error manifest in the verifving affidavit neither goes to the jurisdiction of the
Court nor prejudices the defendants in any fundamental respect. Indeed, no prejudice has been alleged.”

The Petitioner further submitted that in the case of Geology Investments Ltd v Rogonyo Njuguna David Njuguna Peter Mwangi
All T/A Turuti Service Station [2004] eKLR, Azangalala J. refused to strike out a suit where there was a defective affidavit,

http://www.kenyalaw.org - Page 5/8 Page 224 of 386



Maureen Nyambura Ngigi Warui v Board of Directors, Kenya Power & Lighting Company Limited & 2 others [2020] eKLR

choosing to sustain the suit.

The petitioner urged the court to adopt a determination that will lead to enablement and enforcement of Article 48 of the
Constitution of Kenya 2010 on the right to access to justice.

On the submission by the 1™ Respondent that the petition is not supported by affidavit, it is the Petitioner’s submission that this was
never raised in any response by the Respondent and the court has no jurisdiction to determine the same, relying on the decision in
Nairobi City Council v Thabiti Enterprises Limited. It submitted that a new issue cannot be introduced in submissions.

That in the case of Republic v Chairman Public Procurement & another Ex-Parte Zapkass Consulting and Training Limited
& another [2014] ¢eKLR Korir J. stated as follows;

“The Applicant, the respondents and the Interested Party all introduced new issues in their submissions. Submissions are not
pleadings. There is no evidence by way of affidavits to support the submissions. New issues raised by way of submissions are best
ignored.”

It urged the court to dismiss, the preliminary objection.

Determination

Section 4 of the Oaths and Statutory Declarations Act provides as follows —
4. Powers of commissioner for oaths

(1) A commissioner for oaths may, by virtue of his commission, in any part of Kenya, administer any oath or take any
affidavit for the purpose of any court or matter in Kenya, including matters ecclesiastical and matters relating to the
registration of any instrument, whether under an Act or otherwise, and take any bail or recognizance in or for the purpose
of any civil proceeding in the High Court or any subordinate court:

Provided that a commissioner for oaths shall not exercise any of the powers given by this section in any proceeding or matter
in which he is the advocate for any of the parties to the proceeding or concerned in the matter, or clerk to any such advocate,
or in which he is interested.

(2) A commissioner for oaths shall, in the exercise of any of the powers mentioned in subsection (1), be entitled to charge
and be paid such fees as may be authorized by any rules of court for the time being.

It is clear from the proviso to Section 4(1) that a Commissioner for Oaths cannot commission documents in a matter in which he
acts.

It is apparent on the face of the pleadings filed herein that Samuel Ndungu Advocate and Commissioner for Oaths is the Counsel on
record for the petitioner and indeed signed the pleadings filed herein. It is also evident from the face of the record that the said
Samuel Ndung’'u Advocate commissioned the affidavit supporting the motion herein. As was held in the case of Caltex Qil
(Kenya) Limited v New Stadium Service Station and Another (supra), such an affidavit sworn in violation of Section 4(1) of the
Oaths and Statutory Declarations Act is for all intents and purposes not an affidavit as envisaged by law. That this does not
represent a mere irregularity, as was stated in the case of Charles Muturi Mwangi v Invesco Assurance Co. Ltd (supra). The
court emphasised that a defect in an affidavit is not a mere technicality that can be addressed under Article 159 of the Constitution if
it violates a statutory mandatory provision.

For these reasons, | strike out both the motion and the supporting affidavit for being bad in law as the motion, without the affidavit,
cannot stand the test of evidentiary proof as required by law.
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Should the petition too suffer the same fate as the application"

Under the Constitution of Kenya Protection of Rights and Fundamental Freedoms) Practice and Procedure Rules 2013, it is
not mandatory for a petition to be supported by an affidavit. Rule 11 provides —

11. Documents to be annexed to affidavit or petition.
(1) The petition filed under these rules may be supported by an affidavit.

(2) If a party wishes to rely on any document, the document shall be annexed to the supporting affidavit or the petition
where there is no supporting affidavit.

There are no documents annexed to the petition herein. It is evident that the petitioner intended to rely on the documents attached to

her impugned affidavit to support the averments of fact in the petition. Indeed, at paragraph 4 of the affidavit, the petitioner states
as follows =

“That I have read the Application and Petition filed herein and I verify that the matters as set out therein are correct to the best of
my knowledge, information and belief, save where otherwise stated the source of which information has been stated.”

It is evident that without the affidavit and the documents attached thereto, the averments of fact in the petition are incapable for
proof. It is therefore my considered opinion that the petition will be a hollow shell without the documents attached to the affidavit.

F therefore make a finding that the petition must suffer the same fate as the application.

The upshot is that the preliminary objection succeeds and the petition together with the application are struck out with
costs.

DATED, SIGNED AND DELIVERED AT NAIROBI ON THIS 19" DAY OF NOVEMBER 2020
MAUREEN ONYANGO
JUDGE

ORDER

In view of the declaration of measures restricting court operations due to the COVID-19 pandemic and in light of the directions
issued by His Lordship, the Chief Justice on 15™ March 2020 and subsequent directions of 21" April 2020, that judgments and
rulings shall be delivered through video conferencing or via email. They have waived compliance with Order 21 Rule 1 of the
Civil Procedure Rules which requires that all judgments and rulings be pronounced in open court. In permitting this course, this
court has been guided by Article 159(2)(d) of the Constitution which requires the court to eschew undue technicalities in delivering
Justice, the right of access to justice guaranteed to every person under Article 48 of the Constitution and the provisions of Section
1B of the Civil Procedure Act (Chapter 21 of the Laws of Kenya) which impose on this court the duty of the court, inter alia, to
use suitable technology to enhance the overriding objective which is to facilitate just, expeditious, proportionate and affordable
resolution of civil disputes.

MAUREEN ONYANGO

JUDGE
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referred to in the annexed f-'ﬂiﬂ'g—. of
Franklin Mithika CiRtdri
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PETITION NO, E068 OF 2021
BETWEEN
HON.FMLouc.ooeoeveeesssssssissseesssssssssssssssssssssssnsssssssssssssnssssssssssssasssessess 1*" PETITIONER
EMILY NKTROTE BUANTAL. st 2 PETITIONER
METICON LIMITED v 3*° PETITIONER
VERSUS
DIRECTOR OF PUBLIC PROSECUTIONS....coourrureensraessenseons 15" RESPONDENT
DIRECTOR OF CRIMINAL INVESTIGATIONS.......ccovvvrrrrennn. 2™ RESPONDENT
THE ATTORNEY GENERAL 3" RESPONDENT
MITK ceeceretnniessssssesssessisssssssssssssssssassssssssrsssasssssssssssssesssssassssssssssesses 4" RESPONDENT
AND

REGISTRAR OF COMPANIES......o.ovvunreessressreenesssesseens 1°" INTERESTED PARTY
BARONS ESTATES LIMITED........cooovvemereeemeensnenee 2 INTERESTED PARTY
NONIKO HOLDINGS LIMITED.....ucvereecsssenssessnsens 3"” INTERESTED PARTY
COLLINS KIPCHUMBA NGETICH.....coouceueeeeernacrnaenns 4™ INTERESTED PARTY
DOROTHY CHEPKURUI 5™ INTERESTED PARTY
BILLY ODERO ONYANGO.......ooucerrrerersreesssssssessssssneneens 6"" INTERESTED PARTY
JOSEPH GITONGA M’LIMBINE 7" INTERESTED PARTY
DOUGLAS KAILANYA 8" INTERESTED PARTY
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FAMILY BANK LIMITED............ 9™ INTERESTED PARTY
EXPORT PROCESSING ZONES AUTHORITY..........10" INTERESTED PARTY

REGISTRAR OF LANDS. ...oieeeeeeeeeseemessssessssesssesesssees 11" INTERESTED PARTY

The Petiti
1. The petitioners filed a petition dated 4" March 2021.The petition was later on amended and filed on 9" March 2021.The
amended petition is filed under Articles 22(1),23(1) & (3),159(2)(a)(¢),165(3((b)(d),(6) & (7) and 258 of the Constitution for the

alleged contravention of Articles 3,10(1) &(2),19, 20, 21(1), 25(c), 27(1) &(2), 29, 35, 40, 47(1), 50(1), 50(2)(a, b, c, j, k), 79,
157(11) and 249 of the Constitution.

2. The amended petition seeks the following orders: -

i. A declaration do issue to the effect that any intended arrest, charge and prosecution of the petitioners and/or institution of
criminal proceedings against the petitioners in relation to all pending civil, commercial and family suits namely;

a) High Court of Kenya at Nairobi(Commercial Division)Civil Suit No.E138 of 2018 ;Barons Estate Ltd vs. Atticon Ltd & 6
Others;

b) High Court of Kenya at Nairobi(Family Division) Civil Suit 17 of 2019 (0S) (Previously High Court of Kenya at Meru
(Family Division) Civil Suit No.37 of 2018; MJK vs FML;

¢) High Court of Kenya at Nairobi (Commercial Division) Civil Suit E086 of 2019;Gulf African Bank Ltd. Vs. Atticon Ltd & 4
others;

d) High Court of Kenya at Nairobi ( Commercial Division) Civil Suit E316 of 2020;Linkit Ltd vs Brenda Mithika Mwenda;

e) High Court of Kenya at Nairobi (Commercial Division) Civil Suit No.E029 of 2019;Noniko Holdings Ltd & 2 Others vs.
Atticon Ltd & 6 others;

) Milimani Commercial Chief Magistrate’s Court Miscellaneous Civil Suit No.1044 of 2018; MJK vs FML;

&) Milimani Commercial Chief Magistrate’s Divorce Cause No.272 of 2019 (Previously ,Meru Chief Magistrate’s Court Divorce
Cause No.26 of 2018) MJK vs FML; and

h) All other civil, commercial and/or family disputes that are currently pending before various courts and tribunals between the
petitioners and 4" Respondent and interested parties (and their proxies).

is an infringement and an affront to the Constitution of Kenya, 2010 and infringement of the petitioner’s rights under Articles
10(2), 27,28,29,38,47,48 and 50 of the Constitution.

ii. An order of prohibition be issued prohibiting the 1" and 2" respondents together with their agents from investigating or
recommending the prosecution of the petitioners based on matters revolving around the credit facilities, bank securities and
changes on the ownership and control of Atticon Limited pending the outcome and further orders in the following ongoing
litigation;

a) High Court of Kenya at Nairobi(Commercial Division)Civil Suit No.E138 of 2018 ;Barons Estate Ltd vs. Atticon Ltd & 6
Others;
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b) High Court of Kenya at Nairobi(Family Division) Civil Suit 17 of 2019 (0S) (Previously High Court of Kenya at a Meru
(Family Division) Civil Suit No.37 of 2018; MJK vs FML;

c) High Court of Kenya at Nairobi (Commercial Division) Civil Suit E086 of 2019; Gulf African Bank Ltd. Vs. Atticon Ltd & 4
others;

d) High Court of Kenya at Nairobi ( Commercial Division) Civil Suit E316 of 2020;Linkit Ltd vs Brenda Mithika Mwenda;

¢) High Court of Kenya at Nairobi (Commercial Division) Civil Suit No.E029 of 2019;Noniko Holdings Ltd & 2 Others vs.
Atticon Ltd & 6 others;

S Milimani Commercial Chief Magistrate’s Court Miscellaneous Civil Suit No.1044 of 2018; MJK vs FML;

&) Milimani Commercial Chief Magistrate’s Divorce Cause No.272 of 2019 (Previously ,Meru Chief Magistrate’s Court Divorce
Cause No.26 of 2018) MJK vs FML; and

h) All other civil, commercial and/or family disputes that are currently pending before various courts and tribunals between the
petitioners and 4 ! Respondent and interested parties (and their proxies.

iii. An order of compensation of the petitioners do issue for the infringement of the petitioner’s rights under Articles 10(2), 27,
28, 38, 47, 48 and 50 of the Constitution of Kenya, 2010.

iv. An order of compensation to the petitioners for general damages for the distress, mental anguish and contravention of their
various fundamental rights and freedoms caused by the actions of the respondents.

v. An order of exemplary and punitive damages do issue against the respondents.
vi. The costs of this petition to be awarded to the petitioners.

vii. Any other or further orders, writs and directions this honourable court considers appropriate and just to grant for the
purposes of enforcement of the petitioners fundamental rights and freedoms.

Background of the case

3. This case revolves around the assertion that the petitioners in the month of October 2018 discovered fraudulent changes in the 3™
petitioner’s directorship, shareholding and share capital. The petitioners proceeded to notify the Registrar of Companies. The
Registrar informed the relevant parties of this issue and sought their response before making a determination in the matter. The 7%
and 8" interested parties in a letter dated 19" October 2018 and 22 October 2018 to the Registrar made know that they had not been
part of the meeting that passed the resolution to effect these changes. With no response from the 5" and 6™ interested parties the
Registrar ensued to inform the parties that the illegal documentation would be expunged. Soon after, the petitioners lodged their
complaint with the 2™ respondent calling for investigation into the matter.

4. The petitioners state that the complaint lodged with the 2" respondent has not been investigated this far. Instead the b i
respondent summoned the petitioners as reported by the 2™ interested party in its suit. According to the petitioners the 1" and 2™
respondents are intent on arresting, charging and prosecuting them. The petitioners state that the 2™ interested party’s criminal
claim is without legal foundation as this court’s commercial division has since dismissed the 2™ interested party’s issues concerning
the validity of the credit facilities and alleged fraudulent securities as will soon be seen in the petitioners affidavit in support. In
addition, the petitioners say that the 2™ interested party’s suit amongst the others is properly before competent courts awaiting
determination.

5. The petition is founded on the grounds that the 1* and 2™ respondents intent to arrest, charge and prosecute the petitioners is
negated by the following facts:
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i.  Their apparent ulterior motive due to their avoidance of the High Court’s ruling on the issues, the biased treatment against them
in favour of the 4" respondent and the 2 3" 4" 5" and 6" interested parties suit, harassing and intimidating the 1" petitioner to
change his stand and double standards displayed;

.. I ’ . PO } 3 s 5 " §iad ’ . F i
ii. The 2 respondent’s failure or omission to conduct objective investigations of the petitioner’s complaints against the 4"
respondent and the 2*, 37 4" 5" and 6" interested party and instead preferring to investigate this parties complaints;

; o . o . ; o ard h
iii. The 2" respondent s refusal to objectively consider the petitioner's complaints against the 4" respondent and the 2 3" 4", 5"
and 6" interested party;

iv. The 4" respondent and the 2.3 4" 5" and 6" interested party’s improper influence in the matter; and

. Their fan‘m e (o can.wa'u rel'el'aﬂf matters mdudmg MWMM&&M&M&“W

o .Leﬂmndml_and_mr_f‘l = “ inte
LhaﬁnaLduchummuua_Lbu_m Lhr_umuamu_mm.alamn.agauuLM 374 4% 5% and 6% interested
- . > M > - ; »

6. The amended petition is supported by the averments in the sworn affidavits of the 1* petitioner and 2™ petitioner both dated 9"
March 2021. The 2™ petitioner in her affidavit in support reiterated and emphasized the 1* petitioner’s averments in support of the
petition.

7. The 1" petitioner while reiterating their grounds as stated in the petition says that in March 2021, he was notified of two
documents submitted in his office by a whistleblower. The contents revolved around the 2™ respondent’s inquiry vide a letter to the
1* respondent whether he would make a decision to charge based on a draft charge sheet with 38 counts which was the second
document. He reveals that the charges were based on the validity of the credit facilities and securities as well as the fraudulent
change of the 3™ Petitioner’s ownership and control.

8. On 8" March 2021, the 1" petitioner was summoned by the 2™ Respondent but he was not able to comply due to official duties
and illness. He says that he was made aware of his imminent arrest through the local dailies that published the story on 8" March
2021. The petitioner while reiterating the grounds in the petition opines that the respondents actions violate his right against
discrimination by virtue of the numerous suits and not in line with Article 157 of the Constitution. In addition he says that their
actions have violated their legitimate expectation.

9. Borrowing from the 2" interested party’s application jn Nairebi HCCC No E138 of 2018: Barons Estate Limited vs. Atticon
Limited & 5 others the petitioner avers that one of the reliefs sought was a temporary injunction. This was to first restrain the
respondents from selling or reconstructing Atticon Limited. Secondly to release to the court all the title documents to assets
allegedly held illegally by the 3™ petitioner as security. He states that this prayer was declined by the court but the 2™ interested
party still made another application on 29" September 2020 on the issue of release of the securities which she had given the 3™
petitioner to secure credit facilities. This too was dismissed by the court. The petitioners on this premise argue that regardless of this
fact the respondents still pursued them, which to them is discriminatory.

10. Sometime in October 2018, the petitioners discovered fraudulent changes in the 3" petitioner’s directorship, shareholding and
share capital. This was exposed by the Board’s resolutions dated 28" April 2017. As indicated in the background of this case the
petitioners reported this discovery to the Registrar of Companies on 18" October 2018.

11. Soon after they learnt of Account Number 0900xxxx undcr the Gulf African Bank Limited that was opened in the 3"
petitioner’s name fo[lowmg a Board resolutmn passed on ]6 March 2018 Thlb information was brought to light following the
filing of Nai ! J . The alleged directors took out a
loan facility of Ksh.20, 000,000 which was secured by a tender, the transaction having been authorized by a letter dated 1 1 April
2018.According to the petitioners this amount and other monies from various businesses totaling Ksh.22, 000,000 was then
channeled to the Gulf Bank Limited Account.

12. The 7" interested party who is purported to have signed the letter dated 117 April 2018 distanced himself from the signature
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through a letter addressed to the Gulf Bank Limited party dated 25" October 2018. Following this unearthing the 2™ petitioner
reported the matter to the 2™ Respondent’s Banking Fraud Investigations Department. This was done vide a letter dated 23" May
2019.

13. On 23" October 2019, the 2™ respondent’s Director of Banking Fraud Investigations Department inquired about the petitioners
complaint from the firm of Musyoki Mogaka & Company Advocates. They appear for the 4" respondent, 2™ 3™ and 4" interested
parties in this matter. The petitioners state vide a letter dated 14™ October 2019 that the firm informed the department that the matter
had been investigated by its sister department. The department found that the issue was the fraudulent use of the titles of the land
belonging to its clients. These had been used as security for credit facilities advanced by the 9" interested party to the 3 petitioner.
In addition the advocates noted that the matter also dealt with the facility that was advanced to the 3" petitioner by Gulf African
Bank Limited.

14. The 1" respondent who had been copied in the communication clarified that the 2™ respondent’s inquiry file with reference to
matters raised by the firm related to investigations concerning forgery of bank documents used to obtain credit facilities from the 9
interested party. Further the fraudulent removal of directors of the 3™ petitioner while the Banking Fraud Investigations File touched
on opening and operation of the 3" petitioner’s account at Gulf African Bank was suspicious. In essence he noted that the two
matters could not be consolidated as misunderstood by the firm.

15. Against this backdrop the petitioners complain that the 1* respondent did not cancel its advisory to the o respondent in the
letter dated 13" February 2020.Based on this advisory the 2" respondent Serious Crimes Department went on to take over the
matter from the Bank Fraud Department. The petitioners state that the matter has not been actioned this far. Further they note that
the draft charge sheet merged the issues and as a result they are the subject of arrest and prosecution.

16. The petitioners state that despite the 2™ respondent being made aware of the long-standing wrangles as between the 1%
petitioner and the 4" respondent and by extension the 3" petitioner and 5" interested party in various suits, he proceeded to convert
the same into criminal matters with an intention of embarrassing him. This is because the 2™ respondent was notified that the 2™
interested party’s advocates had confirmed that their clients had willingly given their titles to act as securities for facilities advanced
to the 3" petitioner and around July 2020 wrote to the bank requesting, they lift the encumbrances registered against the titles. The
petitioners state that this discloses that there was no fraud on their part.

17. The petitioners vide a letter dated 25" February 2021 by their advocates wrote to the 2™ Respondent complaining of his biased
conduct towards them by acting at the beckoning call of the 4™ respondent and ignoring and concealing their documents.

18. The petitioners further note that the 4" respondent in her sworn affidavit in High Court Qriginating Summons No 37 of 2018:
MJ v ML(In matter of Matrimonial Properties Act) alluded that the 2™ Interested party as willingly gave its securities to the 3"

petitioner for consideration. It is their contention that there is nothing to indicate the commission of a criminal offence regarding
utilization of the securities belonging to the 2™ interested party. The petitioners also inform that their specimen signatures have been
obtained from them as regards the alleged forgery of the documentation as indicated in the charge sheet. In addition, that the i
interested party’s letter dated 2™ October 2018 to the 9" interested party clearly indicates that the issue was commercial in nature.

19. The 1" petitioner states that he is also being victimized due to his political affiliations. That he is perceived as a member of the
‘tangatanga’ wing of the Jubilee Party, whose members are deemed to be allied to the deputy president and as a result face the
government’s rage. He states that the 4™ respondent being aware of all this has sought to take advantage of the present case adding
that it is for this reason that the Kenya Revenue Authority has started its investigations into the 3™ petitioner’s operations.

20. The petitioners believe that the 1" petitioner’s arrest, charge, and prosecution is based on misuse of the 1" and 2™ respondent’s
powers and incorrect underpinnings, which threatens to violate the 1* petitioner’s fundamental rights.

21. The 1" and 2™ respondents filed grounds of opposition dated 3" May 2021 in response to the petitioner’s petition dated 9"
March 2021.The grounds are as follows:

i. The prayers sought are unconstitutional as they seek to curtail their constitutional mandate which is against public interest
and the administration of criminal justice.
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ii. The petitioners have not adduced evidence to show that the criminal proceedings were commenced with an ulterior motive
and how they acted in excess of the powers conferred to them.

iii. The petitioners have failed to demonstrate how substantial injustice will be occasioned if the criminal proceedings continue.

iv. The veracity of the facts raised by the petitioners can only be ascertained at the trial court which tests the facts and evidence.
Accordingly the trial court is best suited to make a determination on the matfter.

v. By virtue of Article 157 of the Constitution, the 2™ respondent can only institute criminal proceedings once an offence is

committed. Moreover that a fundamental right can only be limited under Article 24(1) of the Constitution for reasonable and
Justifiable reasons in an open society.

vi. The 1" petitioner has failed to satisfy the threshold set out in the case of Anarita Karimi Njeru v Republic (1979) as he has
merely stated his rights failing to demonstrate how each of his specific rights has been or will be infringed upon if the criminal
proceedings proceed. It is argued that his case fails the ripeness test.

Vil. Concurrent civil and criminal proceedings are permissible by virtue of Section 193(A) of the Criminal Procedure Code.
Viil. This court ought not to usurp the mandate of the trial court by determining the substance of the issues in this case.

ix. The mere fact that there is a criminal prosecution does not negate the petitioners fundamental rights and freedoms as
guaranteed by the Constitution and their presumption of innocence.

x. The petition is misconceived and vexatious as the petitioners have failed to demonstrate how either the 1" or 2 respondents
acted illegally, unreasonably ,ultra vires contrary to natural justice and consequently should be dismissed.

22. The 3" respondent filed the following grounds of opposition dated 22™ April 2021:
i. The petition seeks to limit the constitutional and statutory powers of the I" and 2" respondents’ mandate.

ii. The 1" and 2" respondents’ work as espoused in the petitioners pleadings was done in good faith based on Article 157(6) of
the Constitution, Section 5 and 6 of the Office of the Director of Public Prosecutions Act and Section 35 of the National Police
Service Act.

iii. The 1" respondent is bound by the provisions of Article 10 and 157(11) of the Constitution while carrying out his mandate.

iv. The I and 2™ respondents’ constitutional mandate can only be interfered with by the Court where it is proven that they
acted contrary to their mandate.

v. The petitioners have failed to adduce evidence to prove that the 2" . respondent in carrying out his function acted arbitrarily in
conducting the investigations against them. Moreover that he violated their rights with the ongoing investigations against them.

vi. An allegation of violation or threatened violation of fundamental rights and freedoms does not warrant grant of the remedies
sought since the petitioners must prove real danger that is imminent to warrant the court’s intervention.

vii. This court and petitioners cannot anticipate the result of the ongoing investigation. Further that if the investigations
culminate into an arrest and prosecution, both processes fall within legal processes provided by law. This in essence does not
take away the petitioners rights under Articles 22, 49 and 50 of the Constitution.

Viil. Both civil and criminal proceedings can run concurrently by dint of Section 1934 of the Criminal Procedure Code.

ix. The Court in entertaining this matter would be assuming the role of the 1" respondent to review the case as presented by the
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2" respondent in making the decision to charge. This essentially would be usurping the 1" and 2" respondents constitutional
mandate. In a nutshell grant of the orders sought would be equal to making a determination of the matter.

x. The petitioners have failed to adduce evidence that they will suffer prejudice and their rights violated if the investigations
proceed.

xi. The petition is based on an unsubstantiated apprehension with the sole purpose to frustrate the investigations against them
and so without merit. It should then be dismissed.

23. The 4" respondent, the 2™, 3 and 4" interested parties filed their response to the petition through their preliminary objection
(P.0.) dated 10" May 2021.The grounds raised for the P.O. are:

i. The petitioners petition dated 4" March, 2021 is a non-starter, misguided, misconceived and frivolous as they both run afoul
and contravene Section 1934 of the Criminal Procedure Code cap 75 Laws of Kenya.

ii. The petitioners petition dated 4" March, 2021 is bad in law as it seeks fo improperly interfere with the constitutional powers
of the office of the Director of Public Prosecution as enshrined under Article 157 of the Constitution.

24. The 5" and 6" interested parties filed their response to the amended petition dated 9™ March 2021 vide a sworn replying
affidavit by the former dated 12" April 2021. It is averred that a complaint was lodged by the directors of the 2" and 3" interested
parties with the 2™ respondent, who summoned them with regards to this complaint. They were interrogated and their statements
recorded.

25. The 5" interested party depones that owing to the petitioners’ suit, she stands to suffer great prejudice that cannot be
compensated by way of damages. She urges the court to dismiss the amended petition with costs to them.

26. The 7" interested party did not file any documents, but indicated to the court on 15" March, 2021that he supported the
petitioners’ case. The 9" and 11" interested parties did not file any documents. They sought not to take a stand in the matter as per
the court record dated 11" May 2021.

27. The petitioners filed written submissions and a list of authorities dated 13" April 2021 and further supplementary submissions
and a list of authorities dated 10" May 2021 all by C. B. Mwongela advocate. Counsel states that the petitioners state that the issues
for determination are whether the petitioners’ fundamental rights and freedoms were violated or likely to be violated, whether an
order of prohibition should issue, whether the petitioners are entitled to compensation and general damages and whether exemplary
and punitive damages should be granted.

28. On the first issue, counsel submits that the 1* and 2™ respondents’ intentions are premised on improper factual grounds. This
threatens the 1™ and 2™ petitioners’ right to human dignity as enwsagcd under Article 28 of the Commullon TO buttress this point
reliance was placed on the case of Sa ! : 2 ; C .
¢KLR where it was observed that inhuman treatment is an action lhal is barbarous ,brutal and cruel wh:lc dcgradmg punishment is
that whlch brings a person in dishonor or contcmpl Addmon dependcnce was placcd on the cases ofAhmcd_lssack_ﬂlmu

29, Dlscuﬁsmg the right to fair administrative action under Article 47 of the Constitution, the petitioners submit that the actions of
the 1* and 2™ respondents were unfair and done in bad faith, since they commenced their investigations based on issues spinning
from the credit facilities, securities and fraudulent change of durcctor-;hxp of the 3" petitioner which emanate from a contractual
commercial rclationship Moreover it is submitted that the 2™ respondent’s failure to investigate the petitioners complaint while
prioritizing the 4" respondent’s complaint is unfair and biased. In support counsel relied on the case of Commissioner of Police
and Director of Criminal Investigations Department v Kenya Commercial Bank and Others (2013) eKLR where the court
observed that:

“...the power must be exercised responsibly, in accordance with the laws of the land and in good faith. What is it that the
company was not able to do to prove its claim against the bank in the previous and present civil cases that must be done through
the institution of criminal proceedings" It is not in the public interest or in the interest of administration of justice to use
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criminal justice process as a pawn in civil disputes.”

Counsel also relied on the cases of Judicial Service Commission v Mbalu Mutava & another [2015] eKLR, Associated
Provincial Picture Houses v Wednesbury Corporation (1948)1 KB and Philip K. Tunoi & Another vs. Judicial Service
Commission & another(2016) e KLR

30. According to the counsel the respondents’ actions are selective and discriminatory with the effect of violating their rights to
equality and freedom from discrimination under Article 27 of the Constitution. To emphasize this point reliance was placed on the
English case of “Willis v the United Kingdom Application no. 36042/97” where the European Court of Human Rights noted that
discrimination means treating differently without any objective and reasonable justification for persons in similar situations.

31. Itis further submitted that the 1™ petitioner is a victim of political intolerance which in essence violates his political rights as
provided for under Article 38 of the Constitution. To buttress this argument counsel cited the case of Republic v Director of Public
Prosecutions & another Ex pate Kamani & Others (2015) eKLR where it was held that:

“....where the respondent is shown not to be acting independently but just reading a script prepared by someone else or that he
has been pressured to go through the motions. The courts will not hesitate to terminate the proceedings in such circumstances.”

32. Counsel has submitted that the intended criminal proceedings by the 1" and 2™ respondents amount to abuse of power, because
the 1" respondent has recommended arrest of the petitioners based on the 4" respondent’s complaint despite the ongoing court
cases. While it is acknowledged that both civil and criminal proceedings can run concurrently the petitioners submit that it is the
respondents intention that is in issue and which they deem to be a total disregard of Article 157(11) of the Constitution.

33. To support this argument counsel relies on the case of Republic v the Judicial Commission into the Goldenberg Affair and
2 Others ex parte Saitoti HC Misc. Application 102 of 2006 where it was held that:

“it is not good for the DPP to argue that the Applicant should be arrested and charged so that he can raise whatever defense he
has in a trial court. The Court has a constitutional duty to ensure that a flawed threatened trial is stopped in its tracks if it is
likely to violate any of the applicants fundamental rights.”

34. Other decisions relied on include: Republic v Chief Magistrate’s Court at Mombasa Ex parte Ganijee & Another [2002] 2
KLR 703; Muchanga Investments Limited v Safaris Unlimited (Africa) Ltd & 2 others Civil Appeal No.25 of 2002 [2009]
KLR 229; Stephen Oyugi Okero v Chief Magistrate’s Court at Milimani Law Courts & Another, Commissioner of Police
and Dircctor of Criminal Investigations Department v Kenya Commercial Bank and others (Supra), Republic vs. Minister
for Home Affairs and others Ex parte Sitamze Nairobi HCCC No.1652 of 2004 [2008] 2 EA 323, Kuria & 3 others v
Attorney General [2002] 2 KLR 69.

35. On the issue of oppressive nature of the respondents actions, it is submitted that the intended criminal charges are planned to
harass and oppress the petitioners as they revolve around issues already in various courts. To support this assertion counsel cited the
case of G. B. M. Kariuki v Attorney General [2016] eKLR where the court opined that:

“the law enforcement agencies are required to investigate the complaint before preferring a charge against a person suspected of
having committed an offence. In other words, the police or any prosecution arm of the government is not a mere conduit for
complainants. The police must act impartially and independently in respect if a complaint...”

They further relied on the cases of Kuria & 3 others v Attorney General (Supra), Gulam & another v Chief Magistrate’s
Court and another [2006] eKLR and Joram Mwenda Guantai v the Chief Magistrate [2007] 2 E.A. 170.

36. On the third issue, it is their submission that having established that their fundamental rights have been violated, it their prayer
that this court grants them general damages. Reliance was placed on the case of Senator Johnstone Muthama v Director of Public
Prosccutions & 2 Others; Japheth Muriira Muroko (Interested Party) [2020] eKLR where it was held that:

“...it is now well settled that award of compensation against the State is an appropriate and effective remedy for redress of an
established infringement of a fundamental rights under the Constitution.”
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He further relied on the case of: Edward Akong’e Oyugi & 2 Others v Attorney General [2019] eKLR.

37. It is the petitioners’ contention that the grant of exemplary and punitive damages by the court will deter repetition of such
violations. Further that enjoyment of these rights must be respected. To buttress this argument counsel relied on the case of Miguna
Miguna v Fred Okengo Matiang’l Cabinet Secretary, Ministry of Interior and Coordination of National Government & 6
others; Kenya National Commission on Human Rights (Interested Party) [2018] eKLR where it was held that:

“...an award ought in proper cases to be made with a view to deterring a repetition of breach or punishing those responsible for it
or even securing effective policing of the constitutionally enshrined rights by rewarding those who expose breach of them with
substantial damages.”

38. The 1™ and 2" respondents filed written submissions dated 5" May 2021 by prosecution counsel Berryl Marinda. Counsel
submitted that the 1™ respondent is a constitutional office established under Article 157(6) of the Constitution and Section 4 of the
Office of the Director of Public Prosecutions Act. That the 1* respondent is required to pay attention to Article 157(11) of the
Constitution while carrying out his mandate. This was emphasized by the court in the case of Yunus Abdul Rubi & 2 Others v
Director of Public Prosecution & 2 others [2016] eKLR where it was stated that:

“...it must not be lost to this Court and the parties that the powers to institute any criminal proceedings are vested in the office of
the Director of Public Prosecutions by dint of Article 157(6) of the Constitution....additionally by dint of Article 157(11) of the
Constitution, in exercising the powers conferred on him, the Director of Public Prosecutions is required to have regard for the
public interest, the interests of the administration of justice and the need to prevent and avoid abuse. The foregoing makes it
clear therefore that the Office of the Director of Public Prosecutions is an independent office with the mandate to independently
institute criminal prosecutions.”

39. It is submitted that the 2™ respondent is a constitutional office under Article 245(1) of the Constitution. The mandate (o
investigate crime is vested in the police under Section 24 of the National Police Service Act and once done he/she recommends
prosecution to the 1" respondent who then makes the decision on whether to charge the person or not.

40. Considering this, the respondents argue that the petitioners are inviting the court to examine the evidence which is a preserve of
the trial court. To support this argument counsel cited the case of Justus Mwenda Kathenge v Director of Public Prosecutions
and 2 others, petition N0.372 of 2013 where it was held that:

“it is now trite that Courts cannot interfere with the exercise of the above mandate unless it can be shown that under Article
157(11) of the Constitution he acted without due regard to public interest and interests of administration of justice and not taken
account of the need to prevent and avoid abuse of Court process...this court will be usurping the mandate of the trial court by
evaluating the sufficiency of the evidence and to make a finding on whether the same can sustain a conviction.”

41. Counsel argues that the arrest and prosecution of the petitioners in and of itself is not unlawful as the petitioners are entitled to
rights under the Constitution. Further that the two processes operate in public interest and embodiment of the rule of law. Relying on
the case of Elory Kraneveld v the Attorney General & 2 Others, Nairobi petition No.153 of 2012 counsel argues that the
Constitution should be read holistically to discern its real meaning. Also referred to is the case of Michael Monari & Another v
Commissioner of Police & 3 others Miscellaneous Application No.68 of 2011.

42. It is submitted that the petitioners have simply stated the provisions of the Constitution but have fail to demonstrate how the
said provisions were violated. This they assert is the legal threshold as set out in the case of Andrew Okoth Onanda v Inspector

General Police & 2 others [2018] eKLR which cited the case of Anarita Karimi Njeru v Republic [1979] KLR 154 with

approval.

43. To support their argument on discrimination in the investigations and prosecution, reliance was placed on the case of Joshua
Kulei and 5 others v Attorney General and 4 Others Petition No.66 of 2012 where it was held that:

“...it is within the mandate of the DPP to elect whom to prefer charges against and this court has no jurisdiction to direct him
with respect thereto. More importantly the decision to prefer charges against one person as opposed to another is not
itself without more, sufficient to lead to an order of prohibition against a prosecution.”
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44. On scparation of powers, it is submitted that other than checking other organs of the government, any interference must be
guarded against and justified. In the case of Dr. Alfred N. Mutua v. The Ethics and Anti-Corruption Commission & Others,
Misc. Application No.31 of 2016 it was noted that, interference should only be where it is shown that there was violation of the
Constitution. Counsel supported this with the case of Director of Public Prosecutions V Humphrey [1976] 2 ALL ER 497 at 511
and Njuguna S. Ndung’u v Ethics & Anti-Corruption Commission (EACC) & 3 others [2018] eKLR.

45. Counsel submitting on Section 193(A) of the Criminal Procedure Code placed reliance on the case of Ashish Kampani v
Director of Public Prosccution & 3 others [2016] ¢KLR where it was held that the fact that a dispute has both civil and criminal
elements is not per se a ground for terminating on-going criminal proceedings. The Court essentially intervenes where it is shown
that the impugned criminal proceedings are instituted for other means other than the honest enforcement of criminal law. The Court
noted that this was what the drafters of Section 193 A of the Criminal Procedure Code anticipated. It is Counsel’s submission that
the petition is an abuse of the court process, since it is focused on circumventing the criminal justice system and curtailing the 1%
and 2™ respondents’ constitutional mandate.

46. The 3" respondent filed written submissions dated 3" June 2021 through Grace Mutindi Senior State Counsel. She submits that
the issues for determination are whether the investigations, the intended arrest and prosecution violate the petitioners’ rights and
whether the petitioners are entitled to the reliefs sought. On the first issue, counsel submits that the petition is bent on interfering
with the 1" and 2™ respondents’ constitutional mandate as espoused under Article 157 and 245 of the Constitution. That their
mandate is spelt out in the Office of the Director of Public Prosecutions Act No.2 of 2013 and National Police Service Act Cap 84.
It is emphasized that both offices are guided by the fundamental principles promoted in the Constitution.

47. He contends that the 2" respondent’s authority to investigate has so far been recognized by the courts. To underscore this

argument, reliance is placed on the cases of Thuita Mwangi & 2 others v Ethics & Anti-corruption Commission and 3 others

[2013] eKLR, David Ndulo Ngiali & 2 others v DPP & 4 others [2015] eKLR, Erick Kibiwott & 2 others v Director of Public

Prosecutions & 2 others (JR No.89 of 2010) and Republic v Commissioner of Police and another ex parte Michael Monari &

another [2012] eKLR. The courts commonly observed that the police have a duty to investigate on any complaint once it is made.

Otherwise they would be failing in their mandate to detect and prevent crime. Additionally reliance was placed on the case of Isaac
v Dij i ti

48. Borrowing from the law and authorities relied upon it is submitted that the 1** and 2™ respondents’ undertakings were legal
actions and can only be challenged if it is proven that they acted ultra vires or contrary to constitutional values and principles. This
is the position in the numerous cases cited in support. The authorities are: Koinange v Attorney General and others [(2007] 2 EA
256, Justus Mwenda Kathenege v. Director of Public Prosecutions & 2 others [2014] eKLR and Daniel Ogwoka Manduku v
Director of Public Prosecutions & 2 others [2019] ¢KLR.

49. Counsel while dismissing the petitioners selective discriminations claims submits that under Article 157(10) and Section 6 of
the ODPP Act the 1" respondent cannot be directed by any person on whether or not to prosecute while the 2™ respondent under
Article 245(4) (a) (b) of the Constitution is granted independence to investigate. To buttress this argument reliance is placed on the
case of Stephen Ndambuki Muli & 3 others v Director of Public Prosecutions & another [2016] eKLR where it was held that:

“w..itis within the mandate of the DPP to elect whom to prefer cases against and this Court has no jurisdiction to direct him with
respect thereto.”

Also referred to is the case of Godfrey Mutahi Mgunyi v. Director of Public Prosecutions and 4 others, Petition No.428 of
2015.

50. The A.G. filed submissions dated 3" June, 2021. Counsel submits that at this point the petition is merely speculative as the 1*
respondent is yet to charge and as for now cannot determine whether the 1* respondent will abuse his mandate as outlined under
Article 157(11) of the Constitution and Section 4 of the ODPP Act. It is their case accordingly that the petitioners have failed to
demonstrate how their fundamental rights were violated to merit this court’s intervention.

51. On Section 193A of the Criminal Procedure Code counsel submits that the prohibition relief sought ought not to be granted as
the law dictates that both can run concurrently. Further that the matters can only be determined during the trial. To support this point
he relied on the case of Republic v Director of Public Prosecutions & 2 others ex parte Joseph Gathuku Kamuiru & another
[2014] eKLR where it was held that:
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“...the existence of civil proceedings arising out of the same set of facts is however not in itself a bar to commencement or
continuation of criminal proceedings. Section 193 A of the Criminal Procedure Code is clear on this.”

Further reliance is placed on the cases of Republic v Director of Public Prosccutions & 3 others ex parte Bedan Mwangi Nduati
& another [2015] eKLR and Michael Monari case (supra).

52. Counsel further submits that although the petitioners aver that their rights under Articles 27, 28, 38 and 47 of the Constitution
have been violated, they fail to demonstrate how this was done. To support this he cites the cases of Anarita Karimi Njeru v.
Republic (No.1) [1979] 1 KLR 154 and later Mumo Matemu v Trusted Society of Human Rights Alliance [2013] eKLR. He
adds that the alleged rights are not absolute as can be limited by the Constitution and the law. Furthermore, that while the 1™
petitioner claims his political rights have been violated he did not produce evidence to that effect. He argued that if there is a dispute
between the 1" Petitioner and his political party the same should be determined by the Political Parties Disputes Tribunal as
provided under the Political Parties Act, 2011.

53. Counsel finally submits that the petitioners have failed to present a case that merits this court’s intervention. Further that an
arrest and prosecution do not negate the petitioners’ rights under Articles 22, 49 and 50 of the Constitution. It is on this premise that
they conclude that the case is unmerited and an abuse of the court process.

54. The 4" respondent in conjunction with the 2™, 3™ and 4" interested parties filed written submissions dated 24" May 2021
through Musyoki Mogaka & Co. Advocates. They submit that the issues for determination are whether the amended petition is
arguable, whether grant of the orders sought in the petition are in the public interest and interest of justice and lastly, who is to bear
the costs of the petition.

Counsel reiterated that the 1 respondent’s mandate is provided for in the Constitution under Article 157. In addition, he submits
that the petitioners’ case fails to reveal a cognizable constitutional controversy as pronounced by the Supreme Court in the case of
George Mike Wanjohi v Steven Kariuki [2014] eKLR, which they relied on in support.

55. On the effect of Section 193 A of the Criminal Procedure Code, counsel sought to rely on the cases of Republic v. Chief
Magistrates Kilgoris, ex parte Johana Kipngeno Langat [2021] and Director of Public Prosecutions V Kuldip Madan &
another [2009] eKLR. It is argued that the investigations and intended prosecution of the petitioners is as a result of forgery of
documents and their unjust enrichment through the illegal abuse of the 2" and 3" interested parties’ property. They contend that
granting the reliefs sought would be against public interest. Either way they state that the petitioners are entitled to their
constitutional rights hence their apprehension is uncalled for.

56. Finally it is submitted that grant of the orders sought would be in direct violation to Section 193A of the Criminal Procedure
Code and their rights under the Victim Protections Act, 2015.Counsel contends that the mentioned statutes enjoy legitimacy and
protection from the Constitution so granting them would be against public interest.

57. The 5" and 6" interested parties filed submissions dated 12" April 2021 through Anyango & Opiyo Advocates. Counsel
submitted the issues for determination to be whether there is a bar and prohibition in law to instituting proceedings for matters in
issue in any pending civil proceedings and whether under the doctrine of judicial restraint this court lacks jurisdiction to interfere
with the powers of the 1" and 2™ respondents. He submitted that while the parties reiterated and aligned themselves with the
dictates of Section 193A of the Criminal Procedure Code it is their position that the petitioners have not argued that the charges are
not coherent charges as provided under sections 134 to 137 of the Criminal Procedure Code. As such the matter should be subjected
to trial. Counsel in addition argues that the other courts in this matter are not the suitable forums considering the ingredients of the
charges preferred against the petitioners.

58. Itis his contention that it is a mockery of justice for the petitioners to seek prohibition orders. Counsel relied on the case of
William v. Spautz [1992] 66 NWS LR 585 where it was held that:

“The purpose of criminal proceedings generally speaking is to hear and determine finally whether the accused engaged in
conduct which amounts to an offence and on that account is deserving of punishment.”

59. According to counsel grant of the orders sought is not merited as no evidence has been adduced to prove illegality, irrationality,
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and impropriety on the part of the 1* and g™ respondents. To buttress this point reliance was placed on the case of Kuria & 3
Others -V- Attorney General (2002] 2KLR where it was held thus:

“It is not enough to simply state that because there is an existence of a civil dispute or suit, the entire criminal proceedings
commenced based on the same set of facts are an abuse of the court process. There is a need to show how the process of the
court is being abused or misused and a need to indicate or show the basis upon which the rights of the applicant are under
serious threat of being undermined by the criminal prosecution. In absence of concrete grounds for supposing that a criminal
prosecution is an "abuse of process", is a "manipulation", "amounts to selective prosecution" or such other processes, or even
supposing that the applicants might not get a fair trial as protected in the Constitution, it is not mechanical enough that the

existence of a civil suit precludes the institution of criminal proceedings based on the same facts.”

60. Counsel submits that justice must be done to both the complainant and the accused and so where there is evidence upon which
the 1* respondent can make the decision to charge, it is not for the court to inquire into the sufficiency of the evidence since it ought
not to usurp the role of the trial court in determining the merits of the criminal case as esteemed in the Michael Monari
casc (supra) which they cited in support. As such it is submitted that a prohibition order in the circumstances of this case must be

used sparingly and exceptionally as appreciated in the case of Goddy Mwakio & Another V R [2011] 2KLR. Counsel contends

that the petitioners have not demonstrated any exceptional circumstances to merit grant of the prohibition orders.

61. It is counsel’s submission that this court by virtue of Article 165 ought to exercise restraint on exercising jurisdiction over
matters within the purview of the 1* and 2™ respondent as mandated by the Constitution. He argues that owing to the principle of
separation of powers the court cannot usurp the power of the 1* and ™ respondents by determining the issues raised in this petition.
On that note it is submitted that the petitioners have not demonstrated that the 1* and 2™ respondents exercised their mandate
outside the ambit of the law to warrant this court's intervention. He relied on the case of Justus Kariuki Mate and Another vs
Martin Nyaga Wambora and Another [2017] ¢eKLR, to support this argument.

62. The 10" interested party filed submissions and a list of authorities dated 28" September 2021 through Kipkenda & Co.
Advocates opposing the amended petition. Counsel identified the issues for determination to be whether the 1* and 2™ respondents
acted within their mandate and whether the concurrent civil and intended criminal proceedings were merited.

63. He reiterates the mandate of the 1* and 2™ respondents as established in the Constitution and the law. He contends while
relying on the Michael Monari case (supra) that the 1" and 2™ respondents did not act in a manner to permit this court’s
intervention. Additionally he argues that while the 2™ respondent can recommend charges the 1™ respondent is first required to
review and weigh the evidence before making the decision to prosecute someone. To buttress this point he placed reliance on the
case of Raymond Kipchirchir & another v. Republic [2021] eKLR where it was held that:

“...In exercising this mandate the Director of Public Prosecutions (DPP) is required to review and determine the prosecutability
of any matters forwarded for their actions...The decision must however be made judiciously in all cases.”

He further relied on the case of Douglas Maina Mwangi v. KRA & Another, Constitutional Petition No.528 of 2013.

64. Counsel echoes similar sentiments as those of the respondents with regards to Section 193A of the Criminal Procedure Act. He
referred to the following cases:

(i) Commissioner of Police & Director of Criminal Investigation Department & another v Kenya Commercial Bank
LTD(supra),

(ii) Republic v. Director of Public Prosecutions & 2 others ex parte Francis Njakwe Maina & another [2015] eKLR.

65. Counsel further submits that it is the petitioners’ burden to prove that the 1* and 2™ respondents’ actions in the face of existing
civil proceedings were erroneous and as a result an abuse of the court process. It is argued that the petitioners have failed to submit
any evidence to support the claim that the proceedings were initiated with an ulterior motive, malice, intimidation, bias, double
standards, improper influence and unfairness.

Analysis and Determinati
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66. T have duly considered the parties’ pleadings, submissions, authorities cited and the law. It is my view that the issues that stand
out for determination are as follows:

i. Whether civil and criminal proceedings can run concurrently;
ii. Whether the 1 and 2" respondents acted within their mandate considering the 1" issue;

iii. Whether the petitioners’ fundamental rights and freedoms were threatened or violated specifically under Articles 27, 28, 29,
38, 47 and 50 of the Constitution; and

iv. Whether the petitioners are entitled to general, exemplary, and punitive damages.
Issue No. (i) Whether civil and criminal proceedings can run concurrently

67. The respondents, 2,3, 4" 5" 6™ and 10" interested parties in this matter have submitted that the law permits that both civil
and criminal proceedings can run concurrently.

68. The law on this issue is provided under Section 193A of the Criminal Procedure Code Cap 75. This Section reads as follows:
Concurrent criminal and civil proceedings

Notwithstanding the provisions of any other written law, the fact that any matter in issue in any criminal proceedings is also
directly or substantially in issue in any pending civil proceedings shall not be a ground for any stay, prohibition or delay of the
criminal proceedings.

69. The parties to buttress their arguments in this issue relied on a plethora of authorities that are well known and affirm the
posmon as cspoused under Section 193A of the Cnmmal Proccdurc Code The aulhonucs are namely: Mm_uﬂmﬂaz

70. This is the position correspondingly held in foreign jurisdictions. A case in point is that of the Supreme Court of India in P,

Swaroopa Rani vs, M. Hari Naravana (AIR 2008 SC 1884). The Court while discussing this issue noted as follows:

“13. It is, however, well-settled that in a given case, civil proceedings and criminal proceedings can proceed simultaneously.
Whether civil proceedings or criminal proceedings shall be stayed depends upon the fact and circumstances of each case. [See
M.S. Sheriff v. State of Madras AIR 1954 SC 397, Igbal Singh Marwah v. Meenakshi Marwah (2005) 4 SCC 370 and Institute of
Chartered Accountants of India v. Assn. of Chartered Certified Accountants (2005) 12 SCC 226/."”

71.  1do not find it necessary to rehash the authorities which were ably cited by the parties save to say I find no distinguishing
circumstance in this matter. This is the position in law. The obvious question to be determined next is whether the circumstances of
this case bar this court from intervening or whether they necessitate this court’s intervention.

Issue No.(ii) Whether the 1* and 2" Respondent acted within their mandate in light of the 1" issue

72.  Stemming from the first issue the petitioners state that although it is correct that civil and criminal proceedings can run
concurrently, this court is permitted by virtue of Article 165(6) of the Constitution to exercise supervisory jurisdiction over the
subordinate courts and over any person, body or authority exercising a judicial or quasi-judicial function.

73. The Director of Public Prosecutions derives his powers from Article 157(6) of the Constitution which is recapped in the Office
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of the Director of Public Prosecutions Act, 2013(ODPP Act) under Section 5. Article157(6) provides:
The Director of Public Prosecutions shall exercise State powers of prosecution and may--

a. institute and undertake criminal proceedings against any person before any court (other than a court martial) in respect of
any offence alleged to have been committed;

b. take over and continue any criminal proceedings commenced in any court (other than a court martial) that have been
instituted or undertaken by another person or authority, with the permission of the person or authority; and

c. subject to clause (7) and (8), discontinue at any stage before judgment is delivered any criminal proceedings instituted by the
Director of Public Prosecutions or taken over by the Director of Public Prosecutions under paragraph (b).

74. To exercise this power objectively and independently the 1™ respondent is under sub — Article 10 granted the following scope
which is also echoed in the ODPP Act under Section 5 It provides:

(10) The Director of Public Prosecutions shall not require the consent of any person or authority for the commencement of
criminal proceedings and in the exercise of his or her powers or functions, shall not be under the direction or control of any

person or authority.

75. The 2™ respondent on the other hand obtains his power from Article 245 of the Constitution which establishes the National
Police Service Act, 2011 (NPS Act) creates his office. To guarantee independence of this organ, Article 245(4) provides:

The Cabinet secretary responsible for police services may lawfully give a direction to the Inspector-General with respect to any
matter of policy for the National Police Service, but no person may give a direction to the Inspector-General with respect to--

a. the investigation of any particular offence or offences;

b. the enforcement of the law against any particular person or persons; or

76. Section 28 of the (NPS Act) establishes the office of the 2™ respondent as follows:

There is established the Directorate of Criminal Investigations which shall be under the direction, command and control of the

Inspector-General.
77. The functions of the 2" respondent are accordingly provided under Section 35 of the (NPS Act) as follows:
a. collect and provide criminal intelligence;

b. undertake investigations on serious crimes including homicide, narcotic crimes, human trafficking, money laundering,
terrorism, economic crimes, piracy, organized crime, and cyber crime among others;

c. maintain law and order;
d. detect and prevent crime;
e. apprehend offenders;

f. maintain criminal records;
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g. conduct forensic analysis;

h. execute the directions given to the Inspector-General by the Director of Public Prosecutions pursuant to Article 157 (4) of the
Constitution;

i. co-ordinate country Interpol Affairs;
J. investigate any matter that may be referred to it by the Independent Police Oversight Authority; and
k. perform any other function conferred on it by any other written law.

78. Itis certain from a reading of the Constitution and enabling statutes that both the 1" and 20 respondents’ mandate is grounded
in the Constitution. Supplementary to this is their enjoyment of absolute independence as they carry out their role. This is a factor
that has been appreciated by the courts, which as a result are generally reluctant to interfere with the stated mandate.

79. Lenaola J. (as he then was) in the widely cited case of Justus Mwenda Kathenge (supra) with regards to the constitutional
mandate of the 1™ respondent held at paragraph 8 of the determination as follows:

“It is now trite that Courts cannot interfere with the exercise of the above mandate unless it can be shown that under Article
157(11):

(i) he has acted without due regard to public interest,
(i) he has acted against the interests of the administration of justice,
(iii) he has not taken account of the need to prevent and avoid abuse of Court process.

These considerations are not new and have over time been taken as the only bar to the exercise of discretion on the part of the
Ist Respondent. I say so taking into account the following decisions where the issue has been addressed;”

80. Ogola J. in the case of Daniel Ogwoka Manduku (supra) as cited by the 3" respondent appreciated the 2™ respondent’s
mandate while citing other authorities as seen below:

“The powers of the police to investigate a crime cannot be challenged because the police is there principally to combat crime. It
is therefore not possible to stop any criminal investigations unless the foundation of such investigations is malicious or is an
abuse of power.

51. Odunga J. in Isaac Tumunu Njunge v Director of Public Prosecutions & 2 others {2016] eKLR, said with regard to the power
of the police to investigate:

“42. It is however my view that the police are clearly mandated to investigate the commission of criminal offences and in so
doing they have powers inter alia to take statements and conduct forensic investigations. In order for the applicant to succeed he
must show that not only are the investigations which were being done by the police are being carried out with ulterior motives
but that the predominant purpose of conducting the investigations is to achieve some collateral result not connected with the
vindication of an alleged commission of a criminal offence. It must always be remembered that the motive of institution of the
criminal proceedings is only relevant where the predominant purpose is to further some other ulterior purpose and as long as the
prosecution and those charged with the responsibility of making the decisions to charge act in a reasonable manner, the High
Court would be reluctant to intervene.”

In Pauline Adhiambo Raget v. DPP & 5 Ors., [2016] ¢KLR, a case where breach of right to equality was alleged to have been
violated by investigations of an offence, Onguto J. held, and I agree, that-
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“I have also been unable to see how in investigating an alleged criminal conduct or activity there could be discrimination or a
practice of inequality before the law. The respondents are enjoined to investigate any allegations of criminal activity or conduct
both by statute as well as by the Constitution. The investigations may take them to anyone including the petitioner. They could
investigate on their own prompting or upon being prompted by any member of the public as did the interested party in this case.
In so doing, it is a legal mandate they would be undertaking.”

81. From the foregoing it is clear that the courts will generally not interfere with the mandate of the 1™ and /g respondents.
However, where the circumstances of a case justify an intervention, the court will not hesitate to do so in the interest of justice. The
Constitution itself anticipated these situations as can be seen under Article 165 (3)(d) (ii) of the Constitution, which states as
follows:

(d) jurisdiction to hear any question respecting the interpretation of this Constitution including the determination of--

(ii) the question whether anything said to be done under the authority of this Constitution or of any law is inconsistent with, or in
contravention of, this Constitution.

82. Further the 1™ respondent while exercising his constitutional power is mandated under Article 157(11) of the Constitution to act
as follows:

In exercising the powers conferred by this Article, the Director of Public Prosecutions shall have regard to the public interest,
the interests of the administration of justice and the need to prevent and avoid abuse.

83. Likewise, Section 4 of the ODPP Act outlines the following as the 1" respondent’s guiding principles:
a. The diversity of the people of Kenya;

b. impartiality and gender equity;

c. the rules of natural justice;

d. promotion of public confidence in the integrity of the Office;

e. the need to discharge the functions of the Office on behalf of the people of Kenya;

f. the need to serve the cause of justice, prevent abuse of the legal process and public interest;

g. protection of the sovereignty of the people;

h. secure the observance of democratic values and principles; and

i. promotion of constitutionalism.

84. Odunga J. while discussing the delicate balance between instigation of criminal proceedings by the 1* respondent and this
court’s intervention in the case of Agnes Ngenesi Kinyua aka Agnes Kinywa v Director of Public Prosecution & another [2019]
¢KLR stated as follows:

“42. It is bears repeating that in these types of proceedings the Court ought to be extremely cautious in its findings so as not to
prejudice the intended or pending criminal proceedings. In a petition such as this the court ought not to transform itself into the
trial court. In determining the issues raised herein the Court will therefore avoid the temptation to unnecessarily stray info the
arena exclusively reserved for the criminal or trial Court.

43. The general rule in these kinds of proceedings is that the Court ought not to usurp the Constitutional mandate of the
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Director of Public Prosecutions to investigate and undertake prosecution in the exercise of the discretion conferred upon that
office under Article 157 of the Constitution. Therefore, mere fact that the intended or ongoing criminal proceedings are in all
likelihood bound to fail, is not, on its own and without more, a ground for halting such proceedings by way of judicial review
since judicial review proceedings are not concerned with the merits but with the decision making process. An applicant who
contends that he has a good defence in the criminal trial ought to be advised to raise the same in his defence before the criminal
trial instead of invoking this Court’s jurisdiction with a view to having this Court determine such an issue as long as the
criminal process is being conducted bona fides and in a fair and lawful manner. However, if the applicant demonstrates that the
criminal proceedings that the police intend to carry out constitute an abuse of process, the Court will not hesitate in putting a
halt to such proceedings.”

85. The court went further to state that:

“50. It is therefore clear that whereas the discretion given to the Respondents to prosecute criminal offences is not to be lightly
interfered with, that discretion must be properly exercised and where the Court finds that the discretion is being abused or is
being used to achieve some collateral purposes which are not geared towards the vindication of the commission of a criminal
offence such as with a view to forcing a party to submit to a concession of a civil dispute, the Court will not hesitate to bring such
proceedings to a halt. However, it must be emphasised that a constitutional petition challenging prosecution does not deal with
the merits of the case but only with the process. The Court in such proceedings is mainly concerned with the question of fairness
to the petitioner in the institution and continuation of the criminal proceedings and once the Court is satisfied that the same are
bona fides and that the same are being conducted in a fair manner, the High Court ought not to usurp the jurisdiction of the
trial Court and trespass onto the arena of trial by determining the sufficiency or otherwise of the evidence to be presented against
the applicant. Where, however, it is clear that there is no evidence at all or that the prosecution’s evidence even if were to be
correct would not disclose any offence known to law, to allow the criminal proceedings to continue would amount to the Court
abetting abuse of the Court process by the prosecution.”

86. Perusal of the material presented before this Court is necessary to ascertain whether the 1* and ™ respondents adhered to the
dictates of the law. What is clear is that the petitioners case revolves around their complaint that the 3™ petitioner’s particulars were
fraudulently charged and soon thereafter leamnt of the existence of Account no. xxxx held at the Gulf Bank Limited. They say this
account was used to take out credit facilities by the alleged directors. On the other hand, the 2™ interested party’s criminal claim
constituted the fraudulent use of its titles of land as security for credit facilities advanced by the Family Bank to the ™ petitioner
and the credit facility advanced to the 3 petitioner by Gulf African Bank. The 1* respondent in their communication to the 2™
interested party’s advocate did indeed acknowledge that the two matters were different and could not be merged.

87. What emerges from the petitioners documents in support is that first, the parties relationship was contractual in nature based on
their commercial relations with each other which was well noted by Okwany J in her determination in Barons Estate Limited v
Atticon Limited & 5 others [2019] ¢eKLR and Barons Estate Limited v Atticon Limited & 5 others [2020] eKLR which is a
public document for this Court’s reference. Okwany J notes in both rulings under paragraph 10 and 39 of the rulings that the
supposed titles were given voluntarily. This was affirmed by the 2™ interested party’s letter dated 2™ October 2018 to the 9"
interested party that indicated they had pledged their land and surrendered its titles.

88. As has been found severally, this court cannot ascertain the veracity of the claims of the parties in this matter as this is the
preserve of the trial court. What however this court takes note of is the material placed before it. The preceding account reveals
pertinent information conceming this case which as it was well within the knowledge of the 1* and 2™ respondents.

89. It’s against this backdrop that I question whether the 1* and .3 respondents actions were founded in good faith taking into
consideration the prerequisites of Article 157(11) of the Constitution and Section 4 of the ODPP Act. Lenaola J in the case of Justus
Mwenda Kathenge (supra) after summarizing a plethora of cases speaking to this topic came to the following conclusion:

“The reasoning in all the above cases would lead to only one conclusion; whereas the DPP has the ultimate discretion in
determining which complaint should lead to a criminal prosecution, where that power is seen to have been manifestly abused,
the High Court can intervene by powers conferred by Articles 165(3)(d)(ii) of the Constitution and stop that abuse, including
where the Court system is being used to settle scores and to put an accused person to great expense in a case which is clearly not
otherwise prosecutable.”

90. The Court of Appeal in the case of Commissioner of Police & The Director of Criminal Investigation Department &
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another v Kenya Commercial Bank Limited (Supra) while upholding the High Court’s decision pronounced as follows:

“...in exercising powers donated by the law, including the power to direct the Inspector General to investigate an allegation of
criminal conduct, the DPP is enjoined, among other considerations, to have regard to the need to prevent and avoid abuse of the
legal process. The court on the other hand is required to oversee that the DPP and the Inspector General undertake these
Sfunctions in accordance and compliance with the law. If it comes to the attention of the court that there has been a serious abuse
of power, it should, in our view, express its disapproval by stopping it, in order to secure the ends of justice, and restrain above of
power that may lead to harassment or persecution. See Githunguri V. Republic [{1985] LLR 3090.

It has further been held that an oppressive or vexatious investigation is contrary to public policy and that the police in
conducting criminal investigations are bound by the law and the decision to investigate a crime (or prosecute in the case of the
DPP) must not be unreasonable or made in bad faith, or intended to achieve ulterior motive or used as a tool for personal score-
settling or vilification. The court has inherent power to interfere with such investigation or prosecution process. See Ndarua V.
R. [2002] 1EA 205. See also Kuria & 3 Others V. Attorney General [2002] 2KLR 69.

91. The Court went ahead to express itself as follows:

“While the law (Section 193A of the Criminal Procedure Code) allows the concurrent litigation of civil and criminal proceedings
arising from the same issues, and while it is the prerogative of the police to investigate crime, we reiterate that that power must
be exercised responsibly, in accordance with the laws of the land and in good faith.. It is not in the public interest or in the
interest of the administration of justice to use criminal justice process as a pawn in civil disputes. It is unconscionable and a
travesty of justice for the police to be involved in the settlement of what is purely a civil dispute being litigated in court....."”

(iii) Whether the Petitioners’ fundamental rights and freedoms were threatened or violated specifically under Articles 27,
28, 29, 38, 47 and 50 of the Constitution

92. From the above analysis it is clear that the petitioner, 4 respondent, 2™ _ 4™ interested parties raised complaints with the o
respondent. The same needed to be invcstigated by the 2™ respondent and a decision made by the 1" respondent on whether to
charge anyone or not. The 1* and 2™ respondents are under no obligation to disclose every step taken in the investigation to the
complainants or this court. Any challenges and/or shortfalls should be raised with the trial court. On the other hand the - o
respondent has a duty to properly investigate the complaints raised by the petitioners, and balance the evidence against that which
they have in respect of the complaints by the other parties. Thereafter they can decide on the way forward on the advice of the 1%
respondent.

93. I base this opinion on the fact that there are already numerous cases of a civil nature between the parties, stemming from family
and contractual relationships. The court has however not been presented with sufficient material to make it stop the investigations
and/or the arrest or charging of any party. To do so would be to usurp the powers of the 2™ respondent.

94. It is the petitioners contention that the 1* and 2™ respondents intended arrest and prosecution with relation to the ongoing civil,
commercial and family suits is a contravention of their rights as provided under Articles 27, 28, 29, 38, 47 and 50 of the
Constitution. The respondents on the other hand in their grounds of opposition assert that the process of arrest and prosecution are
processes provided by law and in essence do not take away the petitioners rights under Articles 22, 49 and 50 of the Constitution.
Secondly, they contend that the petitioners have failed to satisfy the threshold set out in the case of Anarita Karimi Njeru v
Republic (1979). This is because they have merely stated their rights failing to demonstrate how each of the specific rights have
been or will be infringed upon if the criminal proceedings proceed. It is accordingly argued that their case fails the ripeness test.

95. To satisfy the threshold set out in Anarita Karimi’s case as submitted by the respondents, the petitioners are required to detail
the facts that led up to the violation of the mentioned rights. For the claim of the right to fair hearing, they should show that the
dispute was not resolved by the application of the law, and neither was it decided in a fair and public hearing before a court or
impartial tribunal. If it is discrimination to show that their treatment in the process was not equal to what persons in a similar
position receive. If it is human dignity to show for instance degrading treatment. If it is the right to fair administrative action they
should show they were not accorded an opportunity to be heard, nor given reasons for actions taken out against them that would
have adverse effects on them.
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Article 27 of the Constitution on equality and freedom from discrimination provides that:
1. Every person is equal before the law and has the right to equal protection and equal benefit of the law.

2. Equality includes the full and equal enjoyment of all rights and fundamental freedoms.

Pl

96. In the case of John Harun Mwau v Independent Electoral And Boundaries Commission & another [2013] ¢KLR the
scope of this right was expounded upon as follows at paragraph 33:

“...It must be clear that a person alleging a vielation of Article 27 of the Constitution must establish that because of the
distinction made between the claimant and others, the claimant has been denied equal protection or benefit of the law. It does
not necessarily mean that different treatment or inequality will per se amount to discrimination and a vielation of Article 27 of
the Constitution. It is my view that the regulation is justified and reasonable. I am therefore in agreement with the sentiments of
Khanna J in in the case of State of Kesata & Anor v N. M. Thomas & others 1976 AIR 490, 1976 SCR(17906 where he stated as
Sfollows;

“The principle of equality does not mean that every Law must have universal application for all persons who are not by nature,

attainment or circumstances in the same position and the varying needs of different classes of persons require special treatment.

The Legislature understands and appreciates the need of its own people, that its Laws are directed to problems made manifest by
experience and that its discriminations are based upon adequate grounds. The rule of classification is not a natural and logical
corollary of the rule of equality, but the rule of differentiation is inherent in the concept of equality. Equality means parity of
treatment under parity of conditions. Equality does not connote absolute equality. A classification in order to be constitutional
must rest upon distinctions that are substantial and not merely illusory. The test is whether it has a reasonable basis free from
artificiality and arbitrariness embracing all and omitting none naturally falling into that category.”

97.  The next right on dignity which is found in Article 28 of the Constitution provides that:
Every person has inherent dignity and the right to have that dignity respected and protected.

This right was well pronounced and analyzed in the case of Mutuku Ndambuki Matingi v Rafiki Microfinance Bank Limited
[2021] eKLR where various opines were expressed as follows:

“50. As regards the right to dignity, in Ahmed Issack Hassan vs. Auditor General [2015] the Court held that:

“...the right to human dignity is the foundation of all other rights and together with the right to life, forms the basis for the
enjoyment of all other rights...put differently thereof, if a person enjoys the other rights in the Bill of rights, the right to human
dignity will automatically be promoted and protected and it will be violated if the other rights are violated”. See Francis Coralie
Mullin v Administrator, Union Territory of Delhi (1981) SCR (2) 516.

98. The court proceeded to state at paragraph 54 that:

“In Kennedy vs. Ireland [1987] IR 587 as cited in Coalition for Reform and Democracy (CORD) & 2 Others vs. Republic & 10
Others [205] KLR it was held that:

“The dignity and freedom of an individual in a democratic society cannot be ensured if his communication of a private nature,
be they written or telephonic, are deliberately, consciously and unjustifiably intruded upon and interfered with.”

99. The next right in issue is the right to freedom and security in person under Article 29 of the Constitution, which states that :

Every person has the right to freedom and security of the person, which includes the right not to be--
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a. deprived of freedom arbitrarily or without just cause;

b. detained without trial, except during a state of emergency, in which case the detention is subject to Article 58;
. subjected to any form of violence from either public or private sources;

d. subjected to torture in any manner, whether physical or psychological;

e. subjected to corporal punishment; or

- treated or punished in a cruel, inhuman or degrading manner.

100.  Mativo J. in the case of M W K v another v Attorney General & 3 others [2017] eKLR underscored the weight of this

right as follow:

“51. So important is the right not to be subjected to cruel, inhuman or degrading treatment or punishment that under Article 25
of the Constitution, it is one of the Rights that may not be limited.”

101.  In addressing the issue of political rights under Article 38 of the Constitution, the relevant sub-article for purposes of the
present matter is as follows:

1. Every citizen is free to make political choices, which includes the right—

a. to form, or participate in forming, a political party;

b. to participate in the activities of, or recruit members for, a political party; or
c. to campaign for a political party or cause.

102.  With reference to Articles 27, 28, 29 and 38 of the Constitution, the petitioners in their pleadings have not in any way
demonstrated precisely how these rights have been infringed. The rights are stated without any material to support their existence.
This is because the facts relied upon do not bear nor satisfy the elements alluded to in these Articles. There is no evidence of malice,
unlawful actions, want of authority, harassment or intimidation by the 1% and 2 respondents. There i1s also no evidence of
manipulation by the 4" respondent, 2™ 3% and 4™ interested parties. Moreover, there is no evidence of influence of his political

stand used against the 1* petitioner.

103. This as a consequence renders their arguments of violations of these rights unsustainable. Furthermore, their argument fails the
threshold set out for constitutional petitions. Regarding this matter, I associate myself with the insight provided by Lenaola J (as he
then was) in the case of Eliud Nyauma Omwoyo & 2 others v Kenyatta University [2014] eKLR at paragraph 50 where he cited
several authorities with approval:

“...in Mathew Okwanda v Minister of Health and Medical Services and 3 Others Pet No. 94 of 2012 Majanja J in agreement with
the decision in Anarita Karimi Njeru v Attorney General 19790 KLR 154 stated;

“The fact that the case was one that involved enforcement of economic and social rights did not however relieve the petitioner of
the responsibility to plead a case that disclosed a violation of fundamental rights and freedoms with due particularity, as in such
matters a petitioner had to plead with particularity that of which he complained, the provision said to be infringed and the
manner in which the particular right was violated.”

In Trusted Society of Human Rights Alliance v Attorney General and Others Pet No. 229 of 2012 (unreported) the Court noted
that;
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“It was not necessary to set out the violations with mathematical precision but in a manner that will enable the respondent have
notice of the allegations and defend himself or herself and to enable the court adjudicate the violation.”

In Daniel Chacha Muriri v Attorney General Petition No.41 of 2011 eKLR the Court stated;

“Availability of other available avenues for redress of grievances does not however prevent the petitioner from approaching this
court alleging breach of his fundamental right and freedom. Such claim must however be precisely stated and the particular
provision infringed to enable this court, sitting as a constitutional court to address the grievances and frame appropriate reliefs.

104. Moving over to the other rights, the petitioners claim that their rights under Articles 47 and 50 of the Constitution were
violated. Article 47 of the Constitution of Kenya provides as follows:

a. Every person has the right to administrative action that is expeditious, efficient, lawful, reasonable and procedurally fair.

b. If a right or fundamental freedom of a person has been or is likely to be adversely affected by administrative action, the person
has the right to be given written reasons for the action.

105, Further under the Fair Administrative Actions Act, No. 4 of 2015 which gives effect to this Article provides redress to
aggrieved parties as follows:

Section 7

(1)Any person who is aggrieved by an administrative action or decision may apply for review of the administrative action or
decision to—

a. a court in accordance with section 8; or
b. a tribunal in exercise of its jurisdiction conferred in that regard under any written law.
Section 7(2) sets out the grounds under which an administrative action may be reviewed.

106. The prominence of fair administrative action as a constitutional right was appreciated in the South African case of President
of the Republic of South Africa and Others vs. South African Rugby Football Union and others (CCT16/98) 2000 (1) SA 1 at
paragraphs135 -136 where it was held as follows:

“Although the right to just administrative action was entrenched in our Constitution in recognition of the importance of the
common law governing administrative review, it is not correct to see section 33 as a mere codification of common law principles.

The right to just administrative action is now entrenched as a constitutional control over the exercise of power. Principles

previously established by the common law will be important though not necessarily decisive, in determining not only the scope of
section 33, but also its content. The principal function of section 33 is to regulate conduct of the public administration, and, in

particular, to ensure that where action taken by the administration affects or threatens individuals, the procedures followed
comply with the constitutional standards of administrative justice. These standards will, of course, be informed by the common
law principles developed over decades...”

107. Closely related although different to the right to fair administrative action is the right to fair hearing as set out under Article
50(1) of the Constitution. This Article prov