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Dear

RE: SUBMISS N OF LIIGAL N NO. tt4 0F ?020 0N Tr{rrAGREEMENT FOIT THE AVOIDNNCE OF DOUBLE TAXATTONBETWEEN GOVEITNMEI\TT OF THE IIEI}TIBLTC Of. KE,NYA A NT)THB GOVE TCNT OF THE REI'UBLIC OF MAURITIUS TO THENATIONAL AS EMI}LY

[r-i* and 
,Planning, on beharf o1' trre c,verninent of Kenya,€r,rrnt for the Ar,'oidance o1,'Doubre T.axation with respect to taxeswith the Government of Maur.itius.

The Agreement rvas published in the I(enya Ciazette6p JQrtr June . 2020 (l,egalNoticeNo. I 14 of 2020). Iiection I l(l) of the Statutor;. Insrrurnents Act,2013 requires ihatany Statutory I ent made be forwardcd to lhe J\ational,,\ssembll, within seven
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In this regard, r herewith encrose a copy of trre Legar Notice 1or cor-rsideratiou by the

National AssenrblY
i

Yours

HO
CABIN

llncls

Copy to:

UKU R YATANI, EGH

RB Y/T IONAL TIlEAS ttY AND PLAN NING
ETS AR E A

Hon. Paul K. Kariul(i, EGH

AttorneY General

State Law Office
Shelia l-Iouse

NAIROBI

Amb. RaYchelle Omarno' SC' EGI{

Cabinet SecretarY

MinistrY of Foreign Affairs

Harambee Avenue
NAIROBI



REPUBLIC OF KENYA
THE NATIONAL TREASURY AND PLANTNING

II_ILANATPITY NIEMORANDIJM TO THE AGRBEMBNT BE.TWEBN
THE GOVERNMENT OF THB IIEPUI}LIC OF KENYA AND THE
GOVBRNMTNT OF THB REPUBLIC OF MAT]RITII]S FOR TT{E
AVOTDANCE OF'DOUBLB TAXATION WITH REST'ECT TO TAXES
ON INCOME

LBGAL NOT'ICE NIO. I l4 of 2020

PART I

Name of the St'atutory Agreer,ent between the Government of trre
Republic of Kenya and the Govemment of the
Republic of Mauritius for the Avoidance of
Double Taxation with respect to taxes on income

The Incorne Tar Act (('ap . 470)

Section 4l of the Income Tax Act (Cap . 470)

The National '[reasury and planning

lnstrument:

30tr',tune. 2020

Name of the Farent Act:
Enacted Pur$uant to:

Name of the Ministry/
Department:

Gazetted on:

PART I[

1,, Purpos( of the Statutory Instrument
To provide a legai fiamewor-k for the elirnination of clouble taxation of theresidents of ya arrd Mauritius with respect to taxes on their income, without
creatrng t les for non-taxation crr reduced taxation through tax evasion or
arroidance



2. Lcgislative Context

1'he Agreerlent between the covertlueut o1'thc llcpurblic of Kcnya arlcl thc

Gover,,ert of the Irepublic of Ma,ritir-rs creates a legal Il'a*rervork for ,se by the

Revenue Authorities o1, the two oor-rr-rtries ibr the avoicla,ce of double taxatio'

rvitl"r respect to taxes ou it-tctlt-ue'

3. I'}olicY llachgrotrnd

1'lie priurary purpose of tax treaties is rnair-rly '1or the avoiclatrce of double

taxatior-r, of inco,re arisir-rg fi-om cross-border tra,saotior-rs. Double taxatio, stifles

tracle a,d investrle,t betweel cor-urtries as it per-ralises br-rsincsses that trade

betwce, sucrr two courrtries.'r'ax trcatics also acrdress otirer issues such as the

prever-rtio. of tax evasior-r ancr nor-criscriu-ii,ation. This ensures that busir-rcsses do

r-rot avoid taxation it'r the two contracting Slates. lt also providcs lbr the r-rotr-

cliscrilrilatioti of bgsilesses trading ip tl-re two cot-tntries'

currently, there is no Agreet'netlt ot-t the Avoidatlce of Double -l-axatiorl

between l(enya and Mauritius. 'rlre Agreetlent betrveen the two couutries rvzts

therefore negotiated as a result of the t-reecl to have a legal fran"rework Ibr the

acilninistration of avoiclauce of clouble taxation with respect to taxcs ou incotlc

between the two countrtes

4. Consultations Outcotne

In tl-re preparation ancl negotiation of the Agreet'uetlt on the Avoidance of Dotrble

Taxation betwee' I(enya a,cr Mauritius, cor-rsultatio's wel"e held with key

stakeholclers a.d the public. consurltative rneetirrgs wel"e convened with the Kenl'21

I.evenue Authority, trre Mi,istry ol.rroreign Affairs ar-rd tl-re office of the Attoruey

Geueral to syr-rcl-rronize the unclet'lyirlg policy arlcl legal trratters' A Public Notice

rvas also issr-recl ar-rc, r-rploacled o. trrc Natio.al 
-freasury ard l)lar-rr-riug u'ebsite

solioiting views of the public by lStr' Mity' 7020'

fhe consurtatiors yielc-lec1 userur feeclb'ck rvhich was used to'cgotiate tl-re I-tnal

Agreeucut. fhe cotutlrents receivecl includecl:

i)TlratArticlelon..Personaiscope,'ncededtobebeel.ecluptoenhatrce
ciarity of the scope/circurrrstances ,-trrclct'which the residenls o1'the two

)



ii)

ii i)

countries will be taxecr. 'r'his was done by adcring Fa.agraphs 2 and 3 of
Article I.

'l-hat claritl' needecl to lre t.nade on Article 4 on "Resident,, to enhance
the definition of "place o1' Efftctive Managernent,, to clarifz on the
treatfnent of a person other than an individual who is a resident of both
conh'acting States. This was addressed by adding paragraph 4 in Article
4.

That Article 5 orr "pe.nanent Establishment,, shourd use the united
Nati0ns (JN) Model Doubre Taxation Agreement text to provide a more
cornprehensive defi nition ol' the tenn "Permanent Establishment,, (pE).
Thisl was considered and the text used provides a comprehe.sive
defiriition of "what constitutes" and "what croes not constitute,, a pE.

That the proposed taxation rate of 5 percent for dividends under Articie
10 on "Di'u'idends" should be reviewed upwards. In additiorr, a provisio,
should be rnade to allow fbr taxation (in accorda,ce with the laws) of
proflts earned by a cornpany which is a resident of a contracting state
and lhas a PE in the other contracting Sta.te. The taxation rate was
reneBotiated and raisecl fi'om 5 percent to g percent (paragraph 2 of
Artic.le 10). Paragraph 6 of Article r0 was intr<rd*ced to provide for
ta><afion (of profits earnecl b), u colnpany which rs a resident of a
contiacting State and has a pE.

That the proposed rate of r 0 percent fbr taxation of royarties under
Artible 12 on "Royarties" shourd be reviewed upwards. This was
addqessed by enharrcing the taxation rate for royalties tc 12 percenr
(Parhgraph 2 of Article l2).

That the Agreement srrourd introduce an Articre on ,,Technical 
Fees,,to

enaQle the country tax income earned by persons who come to offer

T_T]""1 
services, such as constrltancir:s. This was addressed by

introducine {rtic|e I2zt.

iu)

v)

vi)

J



Vii)

viii)

'fhat a provision shoulcl be trrade in Article 20 otr "studctrts aud

Apprentices" to Cover gratlts, scl-rolarships alcl t'etnuneratiot-t lbr

ernployrnept by str,rdents and business apprenticcs' This was addlessecl

by introducing Paragraph 2 o1'Article20'

That there was neeci to trake a provision in Article 21 on "Other

lncome" to cover any olher iteurs of illcotrc clf a resident of a

contracting state not dealt with in the other Articles oIthe Agreement'

Tl-ris was acldressed by ir-rtlodr-rcing Paragraph 3 of Article2l'

Tlrat there was need to covcr "stateless pelsotls" in Article 23 on "Noll-

Discrimination". 'Tl-ris rvas aclclressed t'ry introducir-rg Paragraph lA in

Article 23 rvhich providcs theit stateless persolls who are residents o1- a

Cor-rtracting State shall not bc strbjectccl in eithcr Contracting Statc to

a1y taxatiolt or any requileuettt connectecl tl-rercrvitl-r, which is otherrvise

or lTlore burciensot'ue tha' the taxatiou aud the connected requireureuts

to which nationals of the State concerucd in the sallle circutnstances, it-t

particular rvith respect to resiclcnce, are ol'may be subjected'

ix)

x) That the Agreement should ir-rtroduce an Article on "lltrtitlet1]ent o[

Benefits" to guide l-row benefit under the Agreetnent sl-rall would be

treated. This was acldressed by introducing Article 27 A.

5. Highlights of thc Agreernent

The Agreelrent provicles the ir-rteutiorr ol'the Governurent of the Republic of

I(enya and tl-re covern'rent o1.the I{cpublic o1-Mauritius desirir-rg to co,clude a,

agreeulent for the avoidance of cloublc taxatiotl a,cl tftc preventiotl of flscal

evasion with respect to taxes ou it-tcot-ne'

Articlc 1: Provides that the Agreet]lenl shall apply to persotrs rvho are residetlts

of one or both of the Cor-rtractir-rg States'

Articlc 2: provicles the soope ol'the tarxes to be coverecl by thc Agreer-,ent.'l'he

Agreenent shan appry to taxes on inco,ro irryrosecl on bchall'of a contracting

State or its politioal subclivisions, irrcspectivc ol'tl-re malrllcr in wl-rich tl-rey arc

4



levied. These will inclr,rde all taxes irnposed on total income or on elernents of
lncotne

Article 3: The Articie provides tl-re general definitions oi the terms used in the
Agreement.

Article 4: Provides the rneaning of the tenn,,resident ol.a contracting State".

Article 5: Prov des tl-re meaning of the term "permanent establishrnent"

Article 6: Provides the meaning of the term "imrrovable property', and how
income derived fiom lmrnovable Property shall be taxed

Article 7: The Article provides how profits fi'onr business shall be taxed.

Article 8: Provides how profits of an enterprise fi'orn the operation or rental of
slrrps or aircraf! in international traffic shall be taxeci.

Article 9: The Article provides how profits accruing to er-rterprises associaterl with
the main enterpnise shall be taxed.

Article 10: Provides how dividends shall be taxecl" Dividends paid by a company
which is a resiient of a Contracting State to a resident of the other Contracting
State may be tafed in that other State. However, such clividends may,also be taxed
in the Contracting State of which the cornpany payir-rg the dividends is a resitlent
and according tb the laws of that State, but if the beneficial owner of the dividends
is a resident of the other Contracting State, che tax so charged shall not exceed:
(a) 5 per cent {f tn. gross amount of the dividends if the heneficial owner is a
company (other than a partnership) which holds directly at ieast l0 per cent of the
capital of the 

"$,rpuny 
paying the diviclencls; (b) lu per cent of the gross amount

of the dividends in all other cases.

Article 11: Provides how lnterest shall be taxed. Interest arising in a Contracting
State and paid to a resident of th.e other Contracting State rnay be taxed in that

5



other Stzrte. I-lowever, such interest may also bc taxecl in the Clor-rtracting State in

w6ich it ariscs and accor.clingto tl-re larvs o1'that Statc, br-rt i{'the benefLcial owllel'

of the irterest is a resiclerrt o1'tl-re other Coritractirrg State, the tax so charged shall

.ot exccecl l0 per cent of the gross zu-r-rour-rt o1' tire interest. lnterest arisirlg in a

contracting State shall be exernpt fi-o,r tax in that Statc if it is derived ar-rcl

be,eficially owr-recl by: (a) the Governt-,-.,e,t, a political subdivision or a l.cal

autSority of tl-re other Cor-rtrzrctir-rg State; or (b) any institt-ttiot't, bocly or boarcl

whic6 is wholly owned by the Govern,relrt, a political subdivisio, or a looal

authority of the otl-rer Contracting State'

Article 12: The Article provides hor,v l{oyalties shall be taxed' I{oyalties arisi.g

in a Cor-rtr.actir-rg State ancl paicl to a resiclent of the othet'Corttraoting State rriay bc

taxed ip that otfier Statc. l-lowevcr, sr-rcft royalties Ilay aiso be taxed irl the

Co.tracting State ir-r which they arise, and accorclir-rgto tl-re larvs o1'tliat Statc, br-rt

iI. the bcreficial owner- is a rcsiclcnt of the othcr Corrtractitlg State, the tax so

chargecl shall .ot exceecl 10 per cent o1'the gross a,r*r.t o1'tl-re rclyalties.

Article IZA: provicies l-row 1'ees for tecl-urical services rn'ill be taxcd. I?ees 1br'

tec6nical services arising in a Contracting State ancl Paid to a resident of the otl-rer'

Cor-rtracting state may bc taxecl in that other Contracting State ill accordance with

its laws. However, subject t. the provisiolls ol' Articles [J, I 5 a,d 16, J'ees for

techr-rical services arisir-rg in a Contracting State rllay also be taxed i1 the

cortracting state i' whicli tl-rey arise a,cl sr-rbject to the laws of tliat contraoting

State, but if the beneficial owncr o1'tl-re fecs is a resident of the other Contracting

State, t5e tax so c6arged shall not exceed lo% ol'tlte gross atnouut of the fees'

Article 13: Provides how Capital Gains sftail be taxecl. Capital Caips derived b1'

a resiclent ol. a Corrtracting State fi'om the alienation o{' it]ltnovable propetty

sitLratecl in t5e other Contracting State uray bc taxecl in that other State' Capital

Gains Il'our the alielation o1' tnovabie prollerty hlrrlril-rg part o1' tl're busitless

property of a pemranent establisl-rrrent rvhicl-r an enterllrisc o1'a Contracting Statc

has i, t6e ot6er Contracting State irrcluclir-rg sucl-r gairrs fl'ortt the alienation o1'sr-rch

a pcrrnzrne.t establishr-nent (arlone or witl-r tl-re rvhole enterpt'isc), tlay bc taxcd in

tl-rat clther Staite. Gair-rs from the alienatior-r ol' shilts or aircraft operated irl

irter,ational tralfic or rnovable property pcrtainitrg tt> tlic oi'rcration o1'surch sl-rips

6



or aircraft shdll be taxable r>nly in the Contracting State in which tlie piace of
offective management of thc enterprise is situatecl.

Article 14: Provides how salaries, wages and other similar renluneration clerived
by a resident pf a Contracting State in respect of an ernployment in the other
Contracting State shall be taxecl.

Article 15: Tfe Article provicles how Directors' Fees and Rernuneration of Top-
I-evel Managorial officials derived by a resident of a Contracting State in his
capacity as a rhember of the board o{'directors of a company which is a resident
of the other Cdntracting State shall be taxed.

Article I6: Prbvides how income derived by a resident o1'a Contracting State as
an entertainer br as a sportsperson, {r'om his personal activities exercised in the
other Contracting State shall be taxed.

Article 17: Ppovides how pensions and other sirnilar payments arising in a
ContractinB State and paid in consideration of past ernployment to a resident of
the other Conttacting State shall be taxed.

Article 18: Provides how salaries, wages, and other sirnilar rerruneration, other
than a pension, paid by a Contracting State or a political subdivisiorr, local
authority or stdtutor)'body thereof to an individual in respect of services renclered
to that State or subdivision, authority or body shall be taxed.

Article l9: Pr6vides that a profbssor or teacher who makes a temporary visit to
one of the Conlractinq States for a period not exceeding two years lbr the puryose
of teaching or carrying out research at a university, college, school or other
educational indtitutitlll in.that State and who is, or inLmediately before such visit
w-as' a resident of ttre other Contracting State shall, in respect c-rf remuneration frir
such teaching or research, be exernpt li"orrr tax in the first-r,entioned State,
provided that such rernuneration is derive,J by him from outside that Stale.

Article 20: Prpvicles that a stuc'lent or business apprentice who is present i, a
Contracting State solely' fbr the purpose of his education or training and who is,

7



or irnmecliately before being so present u/as, a resiclcnt o1'the other Cotrtrarctirlg

State, shall be exernpt fi'on'r tax in thc llrst-tlcutiotlecl State oll paylreuts l'eceivecl

fro,r outside that llrst-mentionecl State lor the pLrrposes of l-ris utaintetlanoe,

education or training.

Article 2l: provides for hou,other income (not dealt u'ith in tl-re lbregoing

Articles of tl-re Agreemetlt) shall be taxecl'

Article ZZ:'lheArticle provides tl-re procedure of how each ol'tlie two Cor-rtracting

States will ensure that clouble taxation is clirlinated. Iloth Contracting Parlies will

use the.rethod of allowing a tax creciit against the tax on incotne of that resicleut

an alnount equal to tl-re tax paid i1 the respective Couutry' Suc[ credit, however'

shall r.rot exceed that portion of'the tax as conlputecl belbre the credit is given,

wl-rich is attributable, to tl're incotre, u'hich may be taxed iri the respective

Cour1try. In the case of Keuya, wltere, iu accorclancc rvith the provisior-rs of the

Agreerlent, incorle derived by a resider-rt of l(er1ya is exempt ltot-u tax in l(enya,

l(e,ya may nevertheless, in calcr,rlating the at'uouttl of tax ou tlrc rcuraitriug

incorre of sucl-r resident, take ir-rto accclt-tttt the exernpted income'

Article 23: I'l-re Arlicle provides for the non-cliscrin-riuation of thc uatior-rals of a

Coqtracting State, tliat sttch patio6al shall not be sLrbjected ir-r the othcr

contracting State to any taxatior-r of erny requirement connected therewith which

is other or more burdensorne than the taxartion atrd cotlnected requiret1.1ct1ts to

whicli nationals of that other State in the sarre circuurslances lnay be subjected'

Article Z4z provtdes lor a Mr,rtual Agreement Procedure which sliall be followed

where a person cor1siders that the actions of one or both of the Coutracting States

result or will resr-rlt 1br him in taxation not in accorclance u'ith tlie provisions of

the Agreetnent.

Article 25: l'he Article provides how tl-re corlpctent authoritics o1-tl-rc Contractir-rg

States sl-rall exchapge sr-rch infbrnatiorr as is loreseeably t'clevant Ior cat'rying otlt

the provisions of the Agreement or to thc adurinistration ot' cnlorcet-ncnt of the

clor.restic laws co,cei-,i'g. taxes of evcry kincl and descripti.r, insolirt' as the

taxatiop thereundcr is not cotrtretl'y to the Agrectticnt.

8



''\rticle 26: Pr<lvides that nothing in the Agrccment shali aIl-ect the fiscal
privileges ol'l'netnbet's of'cliplonratic rnissions or consular posts u,dcr the general
t'ules of internatiollal law or undc:r'the prcrrisions ol'special agr.ee,cnts.

Article 27: Pravides 1'or the kincl o{'assistance thal the Contr.acting States shall
Iend to each other in the collectiorr of r-evenuc clairrrs.

Article 27 A: The Article provides how bencfits tinder the Agreement will betreated' A bene.fit underthe Agrcctnent slrallnot'be grantetl irr respect o{.an iternof income if it is reasonable to cor.rcluc'le, having rcgard to all relevant lacts andcircumstances, tJrat obtainirrg that benei'it *,or,-,n! or.ihe pr-incipar plrrposes o1.anyarrangement or trausaction that resr-ritcd clrrcctly, or indire.ity in that bencfli,
uuless it is established that granting that beneliL irr these circurnstailccs woulcl bein accordance with tLre object ur,il pr.lrose ol' the relevant pravisions of theAgreernent' Where a bcncfit r-rnder the'Agrcenrent is cleriied to a person.,,hecompetent autl-rority of tlie Contractir"rg State that would other-wise liave granteclthis benefit shall nevertheless tt'eat tl"raiperson as being entitled to this beneflt, orto dil'ferent benefits with respect 1-o a specific iterr.rflncorrre, if.such cornpetentauthority, upon recluest fi'otr tl-rat person ancl after consideratio, of the rele.zantlacts anci circuntstances, cleteruines that sucli benefits wor-rld have been grantedto that person in the absence ol'the transaction or arrarrgernent. The cornpetentauthority of the contracting State to which a request 6as been rnade under thisparagraph by u residc'nt of the otlter Contracting State shall consulL with thecompetent authority of tlie other Corrti'acting State beibre rejecting t5e request.

Article 28: Provides the procedures tl-rat sirall be lbllowecl by each Contracti.g
State in bringing the Agreernent intc- for.cc.

Article 29: 'fhe Article provicles for tlre pr"ocecltire to be fbliowed by eit6er of the
Contracting States in terrninating tlie Agreernerrt.

6. Impact
']-he Agreement is expected to foster econorric benefrts to the two countries,
including enhancecl investtrretrt by resiclcnts oi'the [wo countrics, re,r.ving orreducing double taxarion o, investrre.t ancr i.crr:ovi.g l.ax discrinrinsllo,., on

9



investors. The Agreement is also expeoted to foster greater diplomatic and

political ties between Kenya and Maur"itius'

7. Monitoring and Review

The Agreernent will be implernelted by the Kenya Revenue Authority and will

be reviewed fi'om time to time on need basis to assess its effectiveness'

8. Contact

The Principal Secretary, National Treasury

THE NATIONAL TREASURY AND PLANNING

61'H JULY ,2020
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SPECTAIJSSUE I 361

2420K Gazette t No. 105 3]th June

( Legislative Supplement No. 67 )

Leceu NorrcE No. I l4

1'III] INCOME TAX ACT

(Cap. 170)

IN IIXIiRCISIj of the po\r,ers conferred by section 4l of the Income l-ax Act, rhe
Cabinet Secretary lor the National Treasury and Planning declares that the arrangements
rnade bctq,een the Governrnent of the Republic of Kenya and the Govcrnment of the
Republic olMauritius. in the articles of the convention set out in the Schedulc hereto and
signed on the l0'h April,20l9, with a view of aflording relief frorn double taxation in
relatidn to incotrre tax and any rates of sirnilar character imposcd by the laws of Kenya,
shall, trlotwithstanding anything to the contrary in the Act or any other written law, have
effect to income tax under the Act.

SCHEDUI-E

] AGREEMI]NTBETWEENTHE GOVERNMENT OF THE REPUBLIC OF
KE},IYAANDTI-IE GoVERNMI]NT oF THE REPUBLIC oF MAURI.I.IUSFoRTIIE

AVdIDANCE OF DOUBLI]'I'AXATION WITH RESPEC'| TO TAXES ON INCOME

The Government olthe Republic of Kenya and the Govelnnrent of the Republic of
Matrrltius desiring to lirflher develop their econonric relationship and to enhance their
coopdration in tax matters, intending to conclude an agreement for the elimination of
double taxation rvith respect to taxes on income without creating opportunities tbr non-
taxatibn or reduced taxation through tax evasion or avoidance (including through treaty-
shopy'ing arrangenrents airned at obtaining reliels provided in this A{recrnent for the
indirdct benelit olresidents of third States).

Have agrced as follows:

ARTICI,E I

Personal Scope

l. This Agreernent shatl apply to persons who are residents olone or both of the
Contracting States.

Z. nor the purposes of this Agreement, income derived by or through an entity or
arrattgetnent that is treated as wholly or partly fiscally transparent under the tax [ar.v of
either Contracting State shall be considered to be income of a resident of a Contracting
Statq but only to the extent that the income is treated, for purposes of taxation by that
Statq, as the income of a resident of that State.

3. This agrecrnent shall not affect the taxation. by a Contracting State, of its
resi{ents cxcept u,ith respect to benefits granted under paragraph 2 of Article 9 and
Artidles 18. 20. 22. 23. 24 and 26



t362 Kenya Subsidiary Legislatiotr, 2020

Article 2

T'a-res Covered

l. This Agreement shall apply to taxes on income irnposed on behalf ol'a
Contracting Statc or its political subdivisions, irrcspcctive of the nranner in rvhich they
are levied.

2. Therc shall be regarded as taxes on income all taxes imposcd on total inconre or
on clcments of inconre.

3. The cxisting taxes to rvhich this Agreernent shall apply are in particular:

(a) in Mauritius, thc incorne tax;

(hereinatler rcl'crred to as "Mauritius tax");

(b) in Kcnya. thc inconre tax charged in accordance rvith tlre provisions of thc
Incorne Tax Act, Cap 470

(hereinalter referred to as "Kenyan tax").

4. This Agrcement shall also apply to any other taxes of a substantially sirnilar
charactcr which are imposed by either Contracting State alicr thc date of signaturc of this
Agreenrent in addition to, or in placc ol, the cxisting taxes.

5. The competent authorities of thc Contlacting States shall notily cach other of
changcs rvhich have been rnade in thcir rcspcctivc taxation larvs, and if it sccms desirablo
to amend any Article ol'this Agreement, rvithout afl'ccting the general principles thcreol,
the necessary arnendrncnts rnay bc nrade by mutual conscnt by rneans ol'an lixchangc of
Notcs.

ARTICt,E 3

Generul De.finitictns

l. In this Agreeurcnt, unless the contcxt otherwisc requircs:

(a) the lerm "Maulitius" means the Republic ol'Mauritius and include s:

(i) all the territories and islands which, in accordarrcc rvitlr thc larvs ol'
Mauritius, constitute the Statc of Mauritius;

(ii) the territorial sea of Mauritius; and

(iii) any arca outsidc thc tcrritorial sea of Mauritius which in accordance with
international lara, has been or may hereafter be designatecl. under the laws ol'
Mauritius, as an arca, including thc Continental Shclfl, within rvhich the
rights of Mauritius with respect to the sea, thc sca-bed and sub-soil and their
natural l'esources may be exercisedl

(b) the term "Kcnya" rneans all territory of Kcnya in state boundaries. including
internal and territorial watcrs and also special ccononric zonc and continental
shell, and all installations crected thereon as defincd in thc Continental Shelf
Act, over which Kcnya cxercises its sovereign rights fbr thc purpose ol'
exploiting natural resourccs of thc scabed, its subsoil and thc super.iacent
rvaters. in accordance with intcrnational lawl

(c) the tcrms "a Contracting Statc" and "the othcr Contracting Stalc" mcan
Mauritius or Kenya, as the context recluires;



Kenva Subsidiary Legislarion, 2020 r 363

(d) the tcrnr "comparry" means any body corporatc or any entity which is trcated
as a body corporate fbr tax purposcs;

(e) the terrn "cornpetent authority" ureans:

(i) in the case ol Mauritius, the Minister responsible for finance or his
authorised representativc; and

(ii) in the case of Kenya. the Cabinet Secretary responsible for finance or
his authoriscd reprcsentativc.

. (iii) the tcrrns "enterprise of a Contracting State" and ,,enterprise of the
other Contracting State" mean rcspectively an enterprise carried on by a
resident of a Contracting State and ari enterprise carried on by a
rcsidcnt ofthe other Contracting State;

(b) the tenn "international traffic" means any transport by a ship or aircraft
operated by an enterprise rvhich has its place ofeflective nranigement in a
Contracting State, except when the ship or aircraft is operated solely
betrveen placcs in the othcr Contracting State;

the term "national" means any individual having the nationality or
citizenship of a Contracting State and any legal person, partnership
(societd) or association deriving its status as such frorn the laws in lorce in
a Contracting Statel

the term "person" includes an individual, a company, a trust and any other
body olpcrsorrs rvhich is trcated as an entity for tax purposes; and

l"r

(ol

("1 the tcrut "tax" rneans Mauritius tax or Kenyan tax, as the context requires.

+ As regards the apptication of the Agreenrent at any time by a Contracting
State, hny term not defined therein shall, unless the context otherwise requires, have the
meanipg that it has at that tinre under the larv ofthat State tbr the purposes ofthe taxes to
whichlthe Agreemcnt applies, any meaning under the applicable tax lau,s of that State
prevaifing over a meaning given to the term under other larvs ofthat State.

ARTICI,t] 4

Reside nt

f 
. For the purposes of this Agreerrlent. the tcrm "resident of a Contracting State"

means any person who. under the laws of that State, is liable to tax therein by reason of
his ddrnicile, rcsidcnce, place of incorporation, ptacc of managelrrent or any other
criterign of a sirnilar nature and also includes that State and any political subdivision or
local {uthority thereof. This term, horvever, docs not include any person who is liabte to
tax in that State in respect only of income lrom sources in that State.

f . Where by reason of the provisions of paragraph I an individual is a resident of
both Contracting States. then his status shall be determined in accordance with the
follorYing rules:

(a) he shalt be deemed to be a resident only of the State in rvhich he has a' permanent home available to him. It he has a permanent home available to
hinr in both States, he shatl be deemed to be a resident only of the State with
which his personal and economic relations are closer (centl'e of vital interests);

(b) if the State in lvhich he has his centre ol vital intcrests cannot be deterrnined,
or if he does not ltave a permanent home avaitabte to him in either State, he
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shall be dcented to bc a rcsident only ofthe Statc in rvhich hc lras an habitual
abode;

(c) if he has an habitual abode in both Statcs or in neithcr ol'thcnt. he shall bc
dcented to be a rcsidcnt only olthe State ofrvhich he is a national;

(d) il he is a national of both Statcs or ol ncithcr of thcrl, thc contpctent authoritics
of the Contracting States shall settle the question by mutual agrecrncnt.

3. Where hy reason of the provisions of paragraph l a pcrson othcr than an
individual is a resident ofboth Contracting States, then it shall be decmed to bc a rcsident
only ofthe State in rvhich its placc ofefflcctive uranagenrent is situated.

4. I:'or thc purpose ol paragraph 3 ol'this Articlc. the tcrnt "placc ol'elleclive
nlanagement" means the placc rvherc strategic managerrcr)t and conrnrcrcial dccisions
that are neoessary fbr the conduct ol'the entily's business as a whole are in substauce
rnade.

n Rl tcl.E 5

Per ntanettt Es tabl is lnre nl

l. For the purposcs of this Agreemcnt, the ternr "perr.nancnt cstablishnlcnt" llleans
a lixed place ol br.rsiucss through rvhich the business of an cnte rprisc is rvholly or partly
carried on.

2. 'I'he term "perrnanent establishmcnt" shall include:

(a) a place of managcrnent;

(b) a branch;

(c) an oflicc:

(d) a factory;

(e) a workshop:

(l) a rvarehouse, in relation to a pelson providing storage lacilitics lbr.others;

(g) a mine, an oil orgas well. a quarry or an1'otlrer place o[extraction ol'natrrral
rcsources; and

(h) an installation or structure used tbr thc explolation ofnatural resourccs.

3. The tcrrn "pennanent cstablishrnent" likevlisc cncolnpasses:

(a) a building site, a construction, assembly or installation projcct or any
supcrvisory activity in connection rvith such site or plo.lcct, but only whsrc
such site, project or activity continucs tbr a period ol'more than I83 days;

Iror the sole purposc oldcterrrrining whethcr the pcriod relerrcd to in tlris paragraph
lras been cxceeded.

(i) where an entet'prise ol' a Contracting State carlies on activities in the othcr
Contracting State at a place that constitr.ltcs a building site or construction or
installation project and these activitics arc carried on during one or more
periods oftime that, in thc aggregatc, exceed 30 days rvithout excccding 183
days; and

(ii) rvhere connccted activitics are carried on at the sarne building sirc or
construction or installation project during dil'lcrent periods of time. cach
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excceding 30 days, by onc or rnore enterprises closely relatcd to the tjrst-
lnentioned cntcrprisc.

ihese dilferent pcriods oftime shatl bc added to the aggregate period oltirne during
tvhich the t'irst-mentioned enterprise has carried on activities at that building site,
constrlrction or instaltation project.

(b) the furnishing of sert,ices including consultancy services by an enterprise of a
Contracting State through employees or other personnel engaged in the other
Contracting Statc, providcd that such activities continue for the same or a

connected project for a pcriod or periods aggregating to nloro than 90 days
r.vithin any l2-month period commencing or ending in the fiscaI year
cortcerned.

4. Notwithstanding the preceding provisions of this Article, the term "permanent
cstatrlishnrent'' shalt bc deemed not to include :

(a) the use of' f'acititics solely for the purpose of storage. or disptay of goods or
merchar-rdise belonging to thc enterprise;

(b) the maintenance ofa stock olgoods or melchandise belonging to the enterpriser solely for the purpose ofstorage, or display;

(c) the nraintcnance ofa stock ofgoods or rnerchandise belonging to the enterprise
solely for the purposc of processing by another enterprise;

]tat tn. maintenance of a fixed place of business solely for the purpose of
purclrasing goods or nterchandise, or of collecting infbrmation, for the' enterprise:

(e) the rnaintenance of a fixed place of busincss solely for the purpose of carrying
on, Ibr the enterprise, any other activity;

(t) the maintenance of a flxed place of business solely for any combination of' activities mentioned in subparagraphs (a) to (e),

Provided that such activity or. in the case ofsubparagraph (f). the overall activity of
the llXed place of business, is of a preparatory or auxiliary character.

44. Paragraph 4 shalt not appty to a fixed place of business that is used or
rnainfained by art enterprise il'the same entcrprise or a closely related enterprise carries
on b{siness activities at the same place or at another place in the same Contracting State,
and: '

(a) that place or other place constitutes a permanent establishrncnt lbr the
enterprise or thc closely rclated enterprise under the provisions of this Articte.

(b) thc overall activity resulting fiorn the combinatiorr of the activities carried on
by the trvo enterprises at the same place, or by the same enterprise or closely
related enterprises at the two places, is not of a prcparatory or auxiliary
charactcr,

Provided that the business activities carried on by the two enterprises at the same
plac0, or by the same enterprise or closely related enterprises at the two places, constitute
complementary lunctions that ale part ofa cohesive business operation.

] 5. Notu'ithstandirrgtheprovisionsof paragraphs I and2,whereapersonotherthan
an alent of an independent status to rvhom paragraph 6applies is acting in a Contracting
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Statc on behall'ol'an enterprise of the othcr Contracting Statc, that entcrprisc shall be

decmed to havc a perrnanent establishrncnt in the lrrst-rnentioncd Contracling Statc irr

rcspcct ofany activities rvhich that person undertakes lbr tlre enterprisc, il'such a pcrson:

(a) habitually concludes contracts, or habitually plays thc principal role leading to
thc conclusion of contracls that are routinell, concluded l'ithout nlatcrial
nr<ldification by the cntcrprise and thesc contracts are:

(i) in the nanre ofthe enterprise, or

(ii) fur thc transl'cr ol'orvnership ol or lbr thc granting ol the right to trsc

property orvned by that enterprisc or that thc enterprise has a right to usc or,

(iii) Ibr the provision olserviccs by that cntcrprisc.

unless the activitics ol'such persoll are linrited to those urcntioncd in paragraplt 4

rvhich. il'exerciscd through a lixcd place o1'busincss (other than a lixcd place ol busincss
to rvhich paragraph 4Arvould apply), rvould not tnake this llxcd placc of busincss a

perniancnt establishnrcnt undcr the provisions ofthat paragraph; or

(b) has no such autlrority. but habitually nraintains in tlie first-rnentioned State a

stock ol goods or merchandise liom rvlrich he regularly dclivcrs goods or
merchandise on bchall ol that entcrprisc:

(c) habitually secures orders in the fiLst-nrentioncd Statc, u'holly or almost rvholly
for thc cntcrprise itsell-.

6. l'aragraph 5 shall not apply wherc the person acting in a Conlracting Statc on
behalf'of an cnterprise of the otlrcr Contracting Statc carries orr busincss in tlre first-
menlioncd Slate as an indepcudent agent and acts for thc enlerprisc in the ordinary course
of tlrat business. Whcrc. however. a person acts cxclusively or alnrost cxclusively on
behall'ol'onc or nrorc cntcrpriscs to which it is closcll' relatecl, that pcrson shall not be

considercd to be an indcpendent agcnt rvithin thc urcaning ol'this paragraph rvith respcct
to any such enterprisc.

7. Notra,itlrstanding the prcceding provisions olthis Articlc. an insurattcc cntcrprisc
ol'a Contracting State shall, exccpt in rogard to re-insurance. bc decrncd to have a

pernlanent establislrruent in the other Contracting Statc if it collects prerrriums in thc
territory ol'that othcr State or insurcs risks situated thercin through a pcrson othcr that) an

agcnt o1'an indcpcndcnt status to whotn paragraplt 6applics.

8. l'hc lact that a company rvhich is a resident ola Contracting State controls or is
controllcd by a company rvhich is a residcnt ol the olher Contracting Statc, or rvhich
carrics on busincss in that other Statc (whethcr through a pelmancnt cstablishment or
otherwise), shall not of itself constitute oithcr company a pcrmancnl eslablishment of'thc
othcr.

9. For thc purposcs of this Articlc, a person is closely relatcd to an cntcrprisc iL
based on all the relcvant lacts and circulrrstances, onc Iras control ol'thc olhcr or b<lth are

under thc control ol'the sarne persons or enterprises. ln any casc. a pcrson or cutcrprisc
shatl bc considcred to be closcly relatcd to an enterprise if ouc posscsscs directly or
indircctly rltorc than 50 per ccnt of the beneilcial intcrest in tlre other (or. in thc case ol a

courpany, rnore than 50 pcr ccnt ol'thc aggregate votc alld value ofthe company's shares

or ofthc bcncficial ecluity intcrest in the conrpany) or ifanothcr person posscsscs dircctly
or indirectly rnorc than 50 pcr cent of the beneficial intcrest (or, in thc casc of a contpany,
ntore than 50 pcr cent of the agglegate vote and value ol'the company's sharcs or of thc
benelicial cquity intercst in the conrpany) in tlrc person aud the erltcrprise.
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ARTICI,t] 6

Income From Immovable Property

l. Irrcome dcrived by a resident of a contracting State tiom inrmovable property,
ing _incorne l'rorn agriculture or forestry, rnay, be taxed in the contracting State in
such property is situated.

ufl
ch

2. The terrn "imrtrovable property" shall have the meaning which it has undcr the
law df the Contracting State in which the property in question is situated. The term shall
in any casc includc property accessory to irnrnovable propcrty, livestock and equiprnent
uscd in agriculturc and forestry, rights to which thc provisions of gencral law respecting
landrld property apply, usulruct of immovablc property and rights to variable or fixed
paynlents as considcration for the working of, or thc right to rvork, mineral deposits,
souroes and othcr natural resources. Ships and aircraft shall not be regarded as
imm0vable property.

3. 'l'he provisions ol'paragraph l shall appll'to income derived frorn the direct use,
letting or use in any othcr lomr of iurrnovable property.

4. The provisions ol paragraphs I and 3 shall also apply to the income tiom
immovable property of an enterprise.

i 
oRTrcr_E 7

Business Profts

l' 1'heprofitsofanenterpriseofaContractingStateshallbetaxableonlyinthat
Statq unless the enterprisc carries on business in the other Contracting State through a
perqanent establishrnent situated thercin. If the enterprise carries on business as
aforqsaid, the profits ofthe enterprise rnay be taxed in the other State but only so rtruch of
theq as is attributablc to (a) that pennanent establishment; (b) sales in that other State of
goo(s or merchaudise of the sarne or sirnilar kind as those sold through that pennanent
estaQlishrnent; or (c) other business activities carried on in that other State ofthe sarne or
simif ar kind as those elfected through that perntanent establishment.

- 2. Subject to the provisions of paragraph 3, where an cnterprise of a Contracting
State carries on business in the other contracting State through a permanent
establishment situated therein, there shall in each Contracting State be attributed to that
perrnanent establishment the profits which it might be expected to make if it were a
distihct and separate enterprise engaged in the sanre or similar activities under the same
or similar conditions and dcaling wholly independently with the enterprise of which it is a
perrnanent establishment.

3. In detcrmining thc profits of a permanent establishment, there shalt be allorved
as deductions e xpe nscs lvhich are incurrcd tbr the purposes of the permanent
establishment including cxecutive and gencral administrative expenses so incurred,
whefher in the State in rvhich the permanent establishment is situated or elseu,here.
Hor*evcr, no. such dcduction shall be allorved in respcct of amounts, if any, paid
(othenvise than torvards rcirnbursement of actual expenses) by the permanent
estaplishrnent to the head office of the enterprise or any oi its other offi.... Ly way of
roy{lties, I'ces or otlrer sirnilar payrnents in return tbr the use of patcnts or otheriights. or
!r wav ol'cornnrission, lor specific services perlormed or for rnanagemcnt, or, except in
the case of a banking entcrprise, by rvay of interest on llloneys lent to the pelnanent
establishment. Likervise, no account shall be taken, in deterrnining the piofits of a
pent,anent estahlishntcrtl. ol alnounts charged (otherwise than torvards rcirnbursernent of
actlal expenses). b1' thc pernlanent establishrnent to the head ofllce of the enterprise or
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any of its other olllces, by rvay of royalties, t'ees or other sinrilar paynrcnts irt return lbr
the use of patents or othcr rights. or by rvay o1' cotnmission tbr spccilic sct'viccs
pcrformed or lor rnanagernent. or, except in the case ol'a banking enterprise, by rvay of
interest on nloneys lent to the hcad olfice ofthe cnterprisc or any ol'its other officcs.

4. In so l'ar as it has been custourar1, in a Contracting Statc to dctcrurine the protits
to bc attributed to a pennanent establishment on thc basis ol'an apportionment of the total
profits of the enterprise to its various par1s, nothing in paragraph 2 shall precludc that
Contracting State from determining the profits to be taxed by such atr apporlionmcnt as

may be customary. The method of apportionment adopted shall, horvcver, be such that
the result shall be in accordance with thc principles contained in this Article.

5. For the purposes of the preceding paragraphs. the prolits to be attributed to the
permanent establishment shall be determined by the santc method 1'car by year unless

there is good and sufllcient reason to tlte contrary.

6. Whcrc prolits include itenrs of inconre rvhich arc dealt u'itlr scparatoly in other
Articles ol'this Agrecnlcnt, ther) thc provisions oltlrose Articles slrall not be al1'ectcd by
the provisions of this Article.

Article 8

Shipping und Air Tronsport

l. Profits of an enterprisc of a Contracting State Iionr the opcration of aircrafls in
international traffic shall be taxable only in that Contracting State.

2. Profits ol an er:tcrprisc of a Contracting Statc liom tlrc opcratiotr ol' ships in
international traffic rnay be taxed in the other Contracting Slate, providcd that strclr
profits are derived fi'onr operatiotrs in that other Contracting Statc. Ilortcvcr, tltc tax so

charged shall not exceed 50 percent ofthe tax that is othersisc applicablc in that other
Contracting State.

3. Iror the purposcs olthis Article, prolits liom thc operation ol'ships or aircrafl in
international traffic shall include:

(a) prolits derived lrorn tlrc rental on a bare boat basis of ships or aircraft uscd irr

international traff'ic,

(b) prolits dcrived from thc usc or rcntal ol'conlainers or othcr rclalod cquiptncnt,

if such profits are incidental to thc prolits to which the provisions ol'paragraphs I

and 2 apply.

4. 'l'he provisions of paragraphs 1 and 2 shall also apply to prolits li'onr the

participation in a pool, ajoint business or an international operating agcncy.

Article 9

A ss oc iat e d lin t e rytr i se s

1. Where:

(a) an enterprise ol a Conlracting State participates dircctly or itrdirectly in the

managelnent, cotrtlol or capital ol'an enterprisc oI tlre othcr Contracting Statc:

or

(b) the same persons participate dircctly or indirectly itr thc managenlctlt, control
or capital olan enterprise ofa Contracting State and an cntcrprise ol'thc other
Contracting State.
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and in eithcr case conditions arc made or irnposcd betu.ccn the t\\,o entcrprises in
their conttncrcial or llnancial rclations rvhich difl'er ftorn thosc rvhich woulcl bc nrade
betwcen indepcndcnt cntcrpriscs, then any protits which would, but for those colditiorrs.
have accrucd to ortc of'thc entcrprises. but, by reason of those corrditiorrs, havc rrot so
accrucd. may bc included in thc profits ofthat entcrprisc and taxed accordingly.

2. Wherc a Contracting State includes in the profits ol an entcrprisc of that Statc
and taxes accordinglv profits on rvhich an enterprisc of the other Contracting Statc has
been chargcd to tax in that othcr State and thc profils so included are profits rvhich rvould
have acct'ucd to thc cntcrprise of thc t'irst-mentioncd Statc ilthe conditions made betrveen
the two cntcrpriscs had bcen thosc rvhich rvould havc bccn made betu,ccn indcpendent
enterprises, thcn that othcr Statc slrall make an appropriatc ad-justmcnt to thc antount of
thc tax charged thercin ott thosc profits. In dctermining such ad.justnrcnt. due regard shall
bc had to the other provisions ol this Agreernent and the compctclrt authoritGs ol' thc
Corrtracting Statcs shall il'ncccssary consult cach othcr.

3. 'l'hc provisions of paragraph 2 shall not apply where judiciat, adnrinisrrarivc or
othcr lcgal procccdings havc resultcd in a final ruling that by,actions giving rise to an
adjustnrent of plofits under paragraph l. one of the cntcrprises conccrncd is liablc to
penalty with respect to flraud, gross negligencc or willul def autt.

ART'ICI,E IO

Dividends

l. Dividcnds paid by a cornpany rvhich is a residcnt of a contracting State to a
resident olthe other Contracting State may be taxcd in that otlrcr Statc.

2. Ilorvever, dividcnds paid by a cornpanv rvhich is a resident ol a Contracting
State tnay also be taxcd in that Stato according to the larvs of that State, but if the
bencficial orvncr ol thc dividends is a resident ol thc other Contracting State. the tax so
charged shalI not cxcecd 8 per ccnt of the gross amount of the dividends. 'l'his paragraph
shall not al'lcct tlic taxa(ion of the company in respect ol' thc profits out of u,hich the
dividends are paid.

3. The ternr "dividends" as used in this Article means irrcorre lionr sharcs or other
rights, not being dcbt clairns. participating in profits, as well as incornc lronr other
corporate rights rvhich is subjectcd to the samc taxation trcatment as inconrc liom shares
by the laws of the Contracting Statc of rvhich thc contpanv making the distribution is a
resident.

4. 'l'hc provisions of paragraphs I and2 shall not apply if the bencficial owner of
the dividcnds, bcing a resident of a Contracting State, carrics on business in thc other
Contrtcting State ol u'hich the company paying thc dividcn<Js is a residcnt through a
perrnanent establishrnent situatcd therein and thc holding in respcct of' rvhich thc
dividends arc paid is efTcctively connected with such pernlanent establishrnent. In sucl a
casc. the provisions of Article 7 shall apply.

5. Whcre a company which is a resident ol a Contracting State derives profits or
incotnc lrom thc other Contracting Statc, that other Statc nrat, not inrposc any tax on thc
dividends paid b1' the company except in so far as such dividends arc paid to a resident of
that other State or in so lar as thc holding in respect of rvhich thc dividends are paid is
cff'ectlvely conncctcd rvith a permanent cstablishmcnt situated in that othcr Staic, nor
subject thc company's undistributed profits to a tax on undistributcd protits, cven if the
dividends paid or thc undistributed profits consist wholly or partly ol protits or irrconre
arising in such othcr State.
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6. Notu'ithstanding any other provision of this Agreentcnt, rvhere a cotnpan)'
u,hich is a resident of a contracting Statc has a pcrnrancnt eslablisllnlent in tlrc othor
Contracting Statc. tho profits taxable under Article 7 paragraph I may bc subject to an

additional tax in that othcr State in accordance rvith its larvs but thc additional chargc
shall not cxcccd 7.57o per cent ol'tltc atnount ofthose prolits.

ARI'ICI,E I I

I nterest

l. Interest arising in a Contractirlg State and paid to a residcnt ol'thc othcr
Contracting State nray be taxed in that other State.

2. I{os'cver, suclr interest may also bc taxed in thc Contracting State in rvhich it
arises and according to the laws of that State. but ilthe beneficial orvncr of lltc interest is

a resident ol the other Contracting State, the tax so charged slrall not excecd l0 per oent

olthc gross anroulrl ol'tlre interest.

3. Intcrest arising in a Contlacting Statc shall bc excmpt fl'om tax in that Statc il it
is delived and bencficially orvnod by:

(a) the Govcrnnrcrrt. a political subdivision or a local authority of'thc othcr
Contlacting State: or

(b) any institution, body or board uhich is rvholly orvnod by thc
Covernmcnt. a political subdivision ol a local authority of the other Contracting
Statc.

4. TIre ternr "interest" as uscd in this Articlc rneans incoruc lrom dcbt-clainrs o('

every kind, whcthcr or not secured by nrortgage and whcther or not carrying a right to
participate in the dcbtor's prolits, and in particular, incorne fronr govcrnmcnt sccurilics
and incorue lrorn lronds or debentures, including prcrniunrs aud prizes attaching to suclt

sccurities, bonds or debcntures. Penalty charges for latc paymcnt shall not bc rcgardcd as

intercst lbr thc purpose of this Articlc. 'fhc term "intercst" shall not includc auy item
which is treatcd as a dividend under thc provisions of Article l0 oIthis Agrccnrcnl.

5. Thc provisions olparagraphs I, 2 and 3 shall not apply il'thc bcneljcial orvncr ol'
thc intcrest. bcing a residcnt ol'a Contracting State, carrics on busincss in thc otlrcr
Contracting Statc in l,hich the interest arises through a pcrrnanent establishrncnt situatccl

therein, and the debt-claim in rcspect olwhich thc interest is paid is ctl'cctively cotrncoted

with such pernlaneut establishnrent. In such a casc. the provisions of Article 7 shall

appty.

6. Intercst shall bc deenred to arise in a Conlracting State rvhcn lhe paycl is a

rcsidcnt of that State. Where, howevcr, thc pcrson paying the intcrcst. rvhether hc is a

rcsident of a Contracting State or not, has in a Contracting Stale a pel'manent

cstablishnrent in conncction rvith rvhich thc indcbtedness on rvhiclt the intclcst is paid

rvas incurrcd. and such interest is bornc by suclr permancnt cstablishnrcnt, thcn such

interest shall be deerned to arise in the State in rvhich thc pennancnl establishrncnt is

situated.

7. Where, by reascut ol'a spccial relationship bctrvccn the paycr and thc bencllcial
owncr or betrvcen both ol'thcm and some other person. thc anrount ol'thc intsrcsl, having
rcgard to thc dcbt-clainr lor rvhich it is paid, exceeds thc atuount rvhich rvotrld havc becn

agrecd upon by thc payer and the bcneflcial orvncr in thc abscncc ofsuch lclationship. tltc
provisions olthis Article shall apply only to thc last-mentioncd amount. ln sucli a casc,
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the exNess part of the payrnerlts shall rernain taxable according to the laws ol each
contracting state. due rcgard being had to the other provisions of this Agreement.

ARTICLE I2

Royalties

l. Royalties arising in a contracting State and paid to a resident ol the other
Contracting State nrav be laxcd in that other State.

1. I'lorr.r.r, such loyalties may also be taxed in the Contracting State in which
they alise and according to thc laws of that State, but it the benet'icial owner of the
royalties is a residcnt of thc other Contracting State, the tax so charged shall not exceed
l2 per cent ofthe gross alnount ofthe royalties.

l. Th. t.rrn "royalties" as used in this Article means payments of any kind
receivgd as a consideration {br:

(p) the use of, or the right to use, any copyright of literary, artistic, scienrific tvork.
including cinernatograph filrn. or films or tapes used for radio or television
broadcasting, any patcnt. trade rnark, design or model, plan, secret formula or
process. or other like property or right,

p) thc use of, or the right to use or rece ipt of, or the right to receive visual images
or sounds or both, that are transutitted to the public by satellite, or by cable,
optic fiblc, or similar technology,

(c) thc use of, or the right to use industrial, cornmercial or scientit'ic equipment or
lor inforntation concerning industria[, courmercial or scicntific experience.

4. The pro'isions olparagraphs I and2 sha[[ not apply if the beneficiat owner of
the rofalties, bcing a lcsidcnt of a Contracting State, carries on business in the other
Contrqcting State in rvhich the royalties arise through a permanent establishment situated
therein and the right or property in respect of rvhich the royalties are paid is et't'ectively
conneCted rvith such permanent establishment. In such a case, the provisions of Articte 7
shall apRly.

f . Royalties shalt be deemed to arise in a Contracting State when the payer is a
resident of that State. where, however, the person paying the royalties, whether he is a
resident of a contracting Statc or not, has in a contracting State a permanent
establiphment with rvhich the right or property in respect of rvhich the royalties are paid is
effectitvely connected, and such royalties are borne by such pernlanent establishment,
then such royalties shall bc deemcd to arise in the State in which the permanent
establishment is situated.

6. Where. by reason of a special relationship betrveen the payer and the beneficial
owller or betwee n both of thcrn and some other person, the anrount of the royalties paid.
havinq regard to the use, right or inforrnation for which they are paid, exceeds the amount
rvhich would havc bccn agreed upon by the payer and the beneficial ou,ner in the abscnce
of such re lationship. thc provisions of this Article shall apply only to the last-mentioned
alnourlt. Irt such a case, the excess part ofthe payrnents shalt rernain taxable according to
the lays of cach Contracting State, due regard being had to the other provisions of this
Agrcefirent.
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AI{]'ICLI] I2A
'l'echnicol Fees

l. I:'ccs for technical scrviccs arising in a Coutracting Slate and paid to a rcsidcnt o['
the othcr Contracting State nray be taxed in that othcr Contracting State in accordancc
rvith its larvs.

2. H<lrvever, subject to the provisions ol Articles 8. l5and 16, I'ees for teclrnical
services arising in a Colltractirlg State nray also bo taxcd in thc Contractirlg State in
which they arisc and subject to the laws of that Contracting Statc. but if the benellcial
orvner olthc fecs is a resident ofthe other Contracting State, thc tax so charged shall not
cxceed l0oZ ofthe gross amount ofthe fccs.

3. The ternr "l'ccs fbr tcchnical services" as used in this Article lncans any payntent
in consideration lbr any service of a rnanagerial. technical or corrsultancy nature. unlcss
thc payrrrent is nrade:

(a) to an entployce ofthc person nraking the paynlcnt:

(b) I'or teaclring in an cducational institLrtion or lol tcaching by an cducational
institution; or

(c) by an individual lor serviccs lor the pcrsonal use ol'an individual.

4. 'Ihc provisions ofparagraphs I and 2 shall not apply iftlrc bcnclrcial orvner ol'
lees for teclrnical serviccs, bcing a rcsidcnt ol'a Contractirrg Statc. carrics on busincss in
the other Contracting State in rvhich tho lees lbr technical scrvices arise through a

pennanent establishrncnt situated in that other Conlracling State and thc ftcs fbr technical
services are eflbctivcly connectcd rvith such pernranent cstablishmcnt. In such casc the
provisions ol'Article 7 shall apply.

5. Irol thc purposes of this Articlc, subject to paragraph 6, lces lor tcchnical
services shall bc decmed to arisc in a Contracting Statc ilthc payer is a rcsidcnt ofthat
Contracting State or if the pcrson paying the l'ccs, rvhcthcr that pcrsorr is a lesident ol'a
Contracting State or not, has in a Contracting Statc a pcrnrancnt establishrncnt in
cotrnection with s,hich tlre obligations to pay tlre lees rvas irrcurrcd, and suclr lccs arc
borne by thc pcrrnancnt establishrncnt.

6. For the purposes of this Article, lccs lbr tcchnical serviccs shall bc dccrncd not
to arisc in a Contracting State it'thc payer is a lcsident ol that Contracting Statc and
carries on business in thc other Contracting Statc or a third Contracting State through a

permancnt cstablishnrent situatcd in that othel Contracting Statc ol thc third Contracting
State and such fees are borns by that pernranent establishmcnt.

7. Wherc. by reason ol a special rolationship bctwecn tlre payer and thc benef icial
owrter ol the l'ecs lor technical scrviccs or bctween both ol'thcnr and sornc othcr persotl.
thc amount ol'the fees. having rogard to the serviccs fbr u,lrich thcy arc paid. cxceeds the
anlount rvhiclr rvould havc been agrced upon by thc payer ancl the bonellcial orvner in thc
abscnce of such relationship, tlrc provisions ol this Articlc shall appl1, on11, to thc last-
mentioncd .lulount. ln such case. the cxcess part of the I'ces shall rcniain taxablc
according to thc larvs ol each Conlracting Statc. due rceard bcing had to thc othcr
provisions ol this Agreenrent.
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AITTICLIJ I3

f . ou,n, derived by a resident ::'^":::::ing State fiom the alienation or
irntnoyable property relerred to in Article 6 and situated in the other Contracting Statc
may be taxed in that othcr State.

2. Gains from the alienation of ntovable property fbnning part o[ the business
prope{ty of a pcrnranerlt establishnlent which an cnterprise of a Contracting State has in
the otfrer Contracting State including such gains from the alienation of such a permanent
cstabllshment (alonc or rvith thc rvholc enterprise), may bc taxed in that other State.

p. Gains frorn the alienation of ships or aircraft operated in international traffic or
nrovaple proper(y pertaining to the operation of such ships or aircrafl shall be taxable
only ip the Contracting State in which the place of cffectivc management of the enterprisc
is situhted.

f,. Gains derived by a resident of a Contracting State from the alienation of sharcs
or copparable interests, such as interests in a paftnership or trust, may bc taxed in the
other pontracting State if, at any time during the 365 days preceding the alienation, these
shared or comparable interests derived more than 50 per cent of their value directly or
indirebtly liom immovable property, as defined in Article 6, situated in that other State.

5. Gains. other than those to which paragraph 4 applies, derived by a resident of a

Contrhcting State frorn the alienation of shares of a company which is a resident of thc
other Contracting Statc, may be taxed in that other Contracting State il'the alienator. at
any tihre during the l2-month period preceding such alienation, held dircctly or indirectly
at least 50 per cent ofthe capital oftlrat courpany.

6. Gains liorn the alicnation ol any property other than that ref'erred to in thc
preceHing paragraphs of this Article shali be taxable only in the Contracting State of
which the alienator is a resident.

AR'TICLE I4

Depe nde nt Pe rs onal Services

Subject to the provisions of 1517, l8and 19, salaries, wages and other sinrilar
remuneration derived by a resident of a Contracting State in respect of an enrployrnent
shall be taxable only in that State unless the ernployment is exercised in the other
Contlacting State. If the employnrent is so exercised, such remuneration as is derived
therefrom may bc taxed in that othcr Sratc.

2. Notwithstanding the provisions of paragraph l, remuncration derived by a
residpnt of a Contracting State in respect of an cmployment exercised in the other
Contlacting Statc shall be taxable only in the first-nrentioned State if:

(a) the recipient is present in the other State for a period or periods not exceeding
in the aggregate 183 days in any l2-month period commencing or ending in
the fiscal year concerned; and

(b) the relnuneration is paid by, or on behalf of an ernployer who is not a resident
ofthe other State; and

(c) the rcmuneration is no1 borne by a permanent establishmenl which thc
employer has in thc other State.
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3. Notu'ithstanding the prcceding provisions of this Article, r'cmuncration derived
in respcct of an employmcnt exercised aboard a ship or aircrafi opcratcd in intcrnational
traflic Inay be taxed in the Contracting Statc in u,hich thc place of'cflbctive ntanagelncnt
ofthe cnterprise is situated.

ARI'ICI,E I5

Directors Fees and Renruneration of

l'op- Leve I M anage r i a I Offi c i a ls

l. Directors'fees and other sirnilar payrnents derived by a residcnt ol'a Contracting
State in his capacity as a member of thc board of directors ol' a conrpany rvhiclr is a
resident ofthe other Contracting State nray be taxed in that other Statc.

2. Salaries. wages and other similar rernuneration derived by a residcnt of' a
Cotrtracting State in his capacity as an olficial in a top-level rnanagerial position ol' a
conlpany which is a rcsident of the other Contracting State nray be taxed in that other
State.

AITTICLE I6

En t e r t d i nc rs tt ttd Sp or I s pe rs ons

l. Notr,r,ithstanding the provisions of Articles 7 and 14, inconrc dcrivcd by a
rcsident ofa Coutractirrg State as an entertaincr such as a thcatrc. nrotion picture, radio or
television artiste, or a musician. or as a sporlsperson, flont his pcrsonal activities as such
cxercised in the other Contracting State, may be taxcd in that otlrcr Statc.

2. Where incotne in respect of personal activities excrcissd by an cntcrtainer or a
sportsperson in his capacity as such accrucs not to the entertainer or sportsperson himsclf
bttt to anotlrer person, that income nray, notrvithstanding the provisions olAlticles 7 and
14, be taxed in thc Contracting Statc in rvhich thc activities of the entedaincr or
sportsperson are exerciscd.

3. Notwithstanding the provisions of paragraphs I and 2. inconro dcrivcd liont
activities, rel'erred to in paragraph l, pcrlormed undcr a cultural agrecnlent or
arrallgelrent between the Contracting Statcs shall be exernpt tiom tax in the Contracting
State in which the activities are exercised if the visit to that State is wholly or
substantially supported by lunds ofcither Contracting State, political subdivision, a local
authority or public institution thcreof.

AR'I'ICLE I7

Pens iotts

l. Sub.iect to the provisions of paragraph 2 of Articlc I 8. pensions and othcr sinrilar
paynrellts arising in a Contracting State and paid in considcration ol'past cmployn)cnt to a
resident ofthe other Contracting State, shall be taxable only irr that other Statc.

2. Notwithstanding the provisions of paragraph l, pensions paid and orhcr
paylnents made undcr a public schemc which is part ol thc social security system of a
Contracling State or a political subdivision or a local authorit,v thercol shall be taxable
only in that State.
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ARTICI,E I8

Goverrunent Service

I. (a) Salarics, rvages, and other similar renruneration, othcr than a pension,
paid !Y a Contracting State or a politicat subdivision, tocal authority or statutory body
thereof to an irrdividual in respect of services rendelcd to that State or subdivision,
authority or body shall be taxable only in that State.

(b) IJorvcver, such salaries, wagcs and other similar rcmuneration strall be taxabte
only in thc other Contracting Statc ifthe services arc rendered in that State and
the individual is a rcsidcnt of that State who:

(i) is a national ofthat State; or

(ii) did not become a rcsident of that State solcly lbr thc purpose of rcndering
the scrviccs.

b. 1u1 any pension paid by, or out of funds created by, a Contracting State or a
politiqal subdivision, local authority or statutory body thercofto an individual in respcct
ofservices rendered to that State or subdivision, authority or body shall be taxable only in
that State.

(b) Florvever. such pension shall be taxable only in the other Contracting State if
the individual is a resident ol', and a national of, that State.

3. Thcprovisionsof Articles 14. I5. l6and lTshall applytosalarics.wagesand
other gimilar remuneration, and to pensions. in respect ofservices rendered in connection
with a business carricd on by a Contracting State, or a political subdivision, local
authorlit;u or statutory body tiereof' 

ARTICT,E l9

P rofess ors and Teac hers

l. Notwithstanding the provisions of Article 14, a professor or tcacher who makes
a temporarv visit to one ofthe Contracting States for a period not exceeding trvo years for
the pdrpose ofteaching or carrying out research at a university, college, school or other
educational institution in that State and rvho is, or immediately before such visit u,as, a
resideht of the other Contracting State shall, in respect of remuneration fbr such teaching
or refearch, be cxempt from tax in the first-mentioned State, provided that such
remuneration is derived by hirn from outside that State.

2. The provisiorrs of this Article shall not apply to income frorn rescarch if such
rescar]ch is undertakelt not in the public interest but whotty or ntainly for the private
bencflt ofa specific person or persons.

ARTICLE 20

Stttcle nts and Bus i ne s s A ppre tt ic e s

l. A student or business apprentice who is prese nt in a Contracting State solely lor
the pyrpose of his education or training and who is, or immediately befbre being so
presedt was, a residerrt of the other Contracting State, shall be exempt from tax in the
first-rlentioned State on payments received from outside that first-mentioned State fbr
the purposes ofhis maintenance. education or training.

'2. In respcct of grants, scholarships and rernuneration for employrnent not covered
by paiagraph l. a student or business trainee or apprentice described in paragraph l, shall
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in addition, be cntitlcd during suclr education or training to thc sanrc cxcmptions, relicl's
or reductions in respect of taxes available to residents of the Contracting State which he
is visiting.

AI{'t'ICLI] 2I

Other Inconte

l. Subject to the provisions of para-eraph 2 ol'this Article, itcms of income of a

resident of a Contracting Statc, rvherevcr arising, not dealt witlr in the loregoing Articles
ofthis Agreenrcnt shall be taxable only in that State.

2. 'l'hc provisions ol'paragraph I shall not apply to irtcomc otlrcr lhan irrconre fronr
immovcablc property as defincd in paragraph 2 of' Articlc (r. il the rccipicnt ol such
income, being a rcsideut ol'a Contracting State. carrics on busincss in thc other
Contracting Stato through a pcnnanent establishnrcnt situatcd thorcin and the right or
properly in rcspcct ol which thc inconrc is paid is el1'cctivcly corrnectcd rvith such
permancnt cstatrlishnrcnt. In such a casc, tho provisions olArticlc 7 shall apply.

3. Notlvithstanding the provisions ol paragraphs I and 2, items ol'incomc ol a

rcsident of a Contracting State not dealt rvith in thc fbregoing Articlcs ol'thc Agrcenrcnt
and alising in thc othor Contracting State may also be taxed in that other Statc.

Articlc 22

ELiminolion of Double T'axation

Doublc taxation shall be clirninatcd as follorvs:

l. In the case of Mauritius:

(a) (i)Wherc a rcsident olMauritius dcrivcs incomc liorn Kcnya thc arnount of tax
on that incornc payable in Kenya in accordancc rvith thc provisions ol'this Agrcernent
rnay be credited against thc Mauritius tax irnposed on thal residcr)t.

(ii) Where a company rvhich is a rcsidcnt of Kenya pays a dividcnd to a rcsident
of Mauritius who controls, directly or indirectly, at lcast 57o of the capital of thc cornpany
paying the dividcnd, the credit shall take into account (in addition to any Kcnyan tax lbr
rvhich credit may be allorved under thc provisions ol'subparagraph (a) oithis paragraph)
thc Kcnyan tax payable by thc fir'st-nrentioncd company in rcspect of the profits out ol
which such dividcnd is paid.

Provided that any credit allowed undcr this subparagraplr shall not cxcced the
Mauritius tax (as computed bcforc allowing any such crcdit), which is appropriate to the
profits or incourc dcrived from sotrrces rvithin Kcnya.

(b)For the purposes of'allou,ance as a crcdit tlre tax payablc in Kenya shall bc
decmed to includc the tax u,hich is othcrwisc payablc in Kenya but lras been reduced or
waived by Kenya in order to pronrotc its ccoltotnic dcvcloplnettt.

2. In the case ol'Kenya:

(a) rvhere a rcsidcnt of Kcnya dcrivcs incorne u,hiclr in accordance rvith the
provisions ol' this Agrcclrent. may bc taxcd in thc I{cpublic ol Mauritius.
Kenya shall allorv as credit against thc tax on the inconre of'that residcnt an

amount equal to the tax paid in thc Rcpublic of lr4auritius. Such credit.
howcver. shall not excecd that poltion olthc tax as cornpulcd betbre tlrc credit
is givcn. rvhich is altributable. to tltc incontc. rvhich tnay bc taxcd in the
Iiepublic ol Mauritius;
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(b) rvherc, in accordance rvith the provisions ol this Agreement, incorne derived
by a resident of Kenya is exempt frorn tax in Kenya. Kenya may neveftheless,
in calculating the amount of tax on the rernaining income of such resident, take
into account the excrnpted income.

ARTICLE 23

Non-Discriminati on

l. l-lte nationals of a Contracting State shall not be subjected in the other
Contrpcting Statc to any taxation or any requiretnent conncctcd thercr.vith which is other
or nlqre burdensourc than the taxation and connected rcquireulents to which nationals of
that othcr Statc in thc samc circumstances in particular rvith respect to residcnce, are or
rnay be subjectc'd. 1'his provision shall, notwithstanding thc provisions of Articlc l, also
apptylto pcrsons who are not rcsidents ofone or both oflhe contracting States.

lA. Stateless persons who are residents of a contracting state shall not be
subjected in either Contracting State to any taxatiolt or any requirement connected
there{vith, rvltich is other or more burdensorne than the taxation and the connected
requitements to rvhich nationals of thc State concerncd in the sante circumstances, in
partiqular with respect to residence, are or r.nay be subjected.

2. The taxation on a permanent establishment rvhich an cnterprise of a Contracting
State has in the other Contracting State shall not be less favourably tevied in that othei
Statelthan the taxation levied on enterprises ofthat other State carrying on the same
activilies. This provision shall not be construed as obliging a Contracting Siate to grant to
residcnt ofthe other Contracting State any personal allowances, reliefs and reductions for
taxation purposes on accourlt of civil status or family responsibilities wtrich it grants to its
own desidents.

'3. Enterpriscs of a contracting State, the capital ol rvhich is rvholly or partly
owned or controlled, directly or indirectll,, by onc or more residents of the other
Contracting State, shall not bc sub.jected in the first-mentioned State to any taxation or
any fequiremcnt connected thercrvith rvhich is othet' or more burdensome than the
taxation and connected requirements to rvhich other similar cnterprises of that
tirst-nrentioned State are or may bc subjccted.

4. Except where the provisions of paragraph I of Articlc 9, paragraph 7 of Articte
.l 

l. op Para8raph 6 olArticle 12, apply, interest, royalties, and other disbursements paid
by ar1 enterprise ol a Contracting State to a residcnt of the other Contracting State ;halt
for tHe purpose of deternrining the taxabte profits of such enterprise, be deductibte under
the same conditions as if they had been paid to a rcsident of the ilrst-mentioned State.

5. The provisions of this Article shall apply to taxes covered by this Agreenrent.

I ,y1r,,rrr,:;:7r:,Tro"nrr*
l. Where a persotl considers that the actions of one or both of the Contracting

Stateb result or rvill resutt fbr him in taxation not in accordance rvith the provisions ofthii
Agr$rnent, he may, irrespective of the remedies provided by the domestic law of those
StateS, presetrt his case to the cornpetent authority of the Contracting State of which he is
a resident or, ifhis case conles under paragraph I ofArticle 23, to tfiat ofthe Contracting
Statg of rvhich he is a national. Thc case must be prcsented rvithin three years from the
first hotification of thc action lesulting in taxation not in accoriiance with the provisions
of thls Agreement.
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2. 'l'he compctent authority shall endeavour, if thc ob.iection appcars to it to be

.iustified and if it is not itself able to arrive at an appropriate solution. to rcsolve tlre case

by mutual agrecrnent rvith the compctcrlt authority ol the other Contracting Statc. u ith a

view to the avoidance of taxation rvhich is not in accordancc rvith the Agrecnrcnt. Any
agreement reached shall be irnplcrneuled notrvitlrstandirrg auy tirnc linrits in the donrcstic
law of thc Conlracting States.

3. 'l-he conrpetent authorities ol thc Contracting Statcs shall cndeavour to resolvc
by mutual agreement any difficultics or doubts arising as 1cl the intcrpretation or
application of this Agreemcnt. Thcy may also consult togcthcr lbr the clinrination of
double taxation in cascs not provided lbr in this Agrccntcnt.

4. 'l'hc cornpctent authorities of the Contracting Statcs nray conrnrunicatc with cach
olher directly. including through a joint cornrnission consisting ol'lhcmsclves or tlieir
representatives, for the purpose ol'reaching an agrcenlent in the scnse ol'thc prcccding
paragraphs.

Article 25

Erc lnnga of I nfitrnot ion

l. 'l'hc competcnt authorities ol' the Contracting States shall cxchangc such
inlbrmation as is lbresceably relcvant lbr carrying out the plovisions of this Aglccment
or to the adnrinistration or enforcenrcnt ol the donrcstic larvs corrccrning taxcs of cvery
kind and dcscription inrposcd on behall of the Contracting States. or ol'thcir political
subdivisions or local authorities, insolhr as the taxation thercundcr is not contrary to the
Agreemerrt. The exchange ol'information is not restrictcd by Articlcs I and 2.

2. Any infornration rcceived under paragraph I by a Contracting State sltall be

treated as secret in the sarrre rnanncr as information obtaincd under thc donrcstic larvs ol
that State and shall bc discloscd only to pcrsons or authoritics (including courts and
administrativc bodies) concerned rvith thc assessmcnt for collection of, the cnlorcemcnt
or prosecution in respcct ol, thc determination ol'appeals in rclation to thc taxes rel'crrcd
to in paragraph l, or thc oversight oltlre abovc. Such pcrsons or autholitics shall usc the
information only lbr such pulposes. 1'hcy n.ray disclose the inlbrnration in public court
procecdings or in judicial decisions. Notrvithstanding the lbrcgoirrg. inlbrmation roccivcd
by a Contracting Statc nray be used lbr other purposcs when suclt iulbrnration may bc
uscd for such other purposcs under the larvs of'both States and thc conrpoter)t authority ol'
the supplying State authoriscs such use.

3. In no case shall the provisions of paragraphs I and 2 be conslrucd so as to
impose on a Contracting Statc the obligation:

(a) to carry out administrative nrcasurcs at variancc rvith thc larvs and

adrninistrative practicc ol'that or ol'the other Contracting State:

(b) to supply inlormation which is not obtainablc undcr the larvs or in the norntal
courso oflhc adnrinistration ofthat or olthe othcr Contracting Statc;

(c) to supply inforrnatiorr rvhich u,ould disclose arty trade. busincss. industrial.
cornmercial or profcssional secrct or trade proccss, or irrlorrnation, thc
disclosure of which rvould bc contrary to public policy (ordre public).

4. ll inlorntation is requcstcd by a Contracting State in accordancc with this
Article, the other Contracting State shall use its inlbrmation gathcring mcasurcs to obtain
thc requested information, even though that other Statc may not necd such infbrmation
lor its ou,n tax purposcs. Thc obligation containcd in the preceding scntence is sub.iect to
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thc lirr'f itations olparagraph 3 but in no case shall such timitations be construed to perrnit
a Contracting State to decline to supply inlormation solely because it has no dorncstic
intereg. in such inforrnation.

_ 5. [n no casc shall the provisions of paragraph 3 be construcd to pernrit a
Contrahting State to decline to supply inforrnation solelv because ttre information is hetd
by a bank, other financial institution, nominee or person acting in an agency or a
fiduciary capacity or because it rclatcs to ou,nership intcrcsts in a person.

ARTICLL] 26

Diplomatic Agents and Consular Officers

Nothing in this Agreement shall aff'ect the fiscal privilegcs of members of
diplomatic tnissions or consular posts under thc general rules of intcrnational law or
under the provisions of special agrcomeltts.

ARTICLE 27

Assistance in the Collection of Taxes

l1 The Contracting States shall lend assistance to each other in the collection of
revenuC clairns. This assistance is not restricted by Articles I and 2. fhe conrpetent
authorities of the Contracting States may by mutual agreement settle the mode of
application of this Articte.

2, The terrn "revenue claim" as used in this Article means an amount owed in
respect of taxes of every kind and description irnposed on behalf of the Contracting
States, or of their politicat subdivisions or local authorities, insofar as the taxation
thereunder is not contrary to this Agreement or any other instrutnent to which the
Contraqting States are parties, as well as interest. administrative penalties and costs of
collectibn or conservancy related to such alnount.

3. Whcn a revcnue claim of a Contracting State is enlbrceablc under the larvs of
that State and is orvcd by a person rvho, at that time, cannot, under the larvs of that State.
prevent its collection. tltat revenue claim shall, at the request of the cornpetent authority
of that,State. be accepted for purposes ol collection by the competent authority of the
other Contracting State. That revenue claim shall be cottected by that other State in
accordancc u'ith the provisions of its laws applicable to the enforcement and collection of
its own faxes as ifthe reve,ue claim were a revenue claim ofthat other State.

4. When a revenue claim of a Contracting State is a claim in respect of r.l,hich that
State may, under its [aw, take measures of conservancy rvith a vicrv to ensurc its
collection, that revenue claim shall, at the requcst ofthe competent authority olthat State,
be acce{ted lor purposes of taking measures of conservancy by ttre competent authority
of the other Contracting State. 'l'hat other Statc shall takc measures ol'conservancy in
respect of that revenuc claim in accordance rvith the provisions of its larvs as if the
revenue claim u'ere a revenue claim of that other State even if, at the time rvhen such
IneasurcF are applied. tlte revenue clairn is not enforceablc in the first -rnentioned Statc or
is owed by a person who has a right to prevent its collection.

5. Notrvithstanding the provisions of paragraphs 3 and 4, a revenue claim accepted
by a contracting State for purposes of paragraph 3 or 4 shafl not, in that state, be subject
to the tirlc linrits or accorded any priority applicable to a revenue clairn under the larvs of
that statF by reason of its nature as such. In addition, a revenue claim accepted by a
contracting State fol the purposes of paragraph 3 or 4 shatl not, in that State, havc any
priority applicable to that revenuc claim under the larvs ofthe other Contracting State.
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6. Procecdings with respcct to the existcnce, validity or thc arnount ol' a revettuc
claint of a Contracting Statc shall not be brought bclore the courts or adnrirristrativc
bodics of thc other Contracting State.

7. Whcrc, at any tiurc aller a rcqucst has bcen nrade by a Contracting Statc undcr
paragraph 3 or 4 and before the other Contracting State has collccted and remitlcd the
relcvant revenue clainr to thc lirst-mentioncd State, the relevant rcvenue clainr ccases to
be:

(a) in thc case ol a requcst undor paragraph 3. a revcrlue clairn ol the I'irst-
mentioned State that is eniurccablc undcr thc lau's ofthat Stale and is orvcd by
a person u ho. al that time. cannot, under the larvs of that Statc. prcvcnt its
collection. or

(b) in the case ol a rcqucst undcr paragraph 4. a rcvcnue claim ol'the first-
mentioned Statc in rcspect ol' rvhich that State may, under its larvs, takc
nreasures ofconscrvancy rvith a vicrv to ensurc its collection,

thc colrpctcrlt authoritl' of the lrrst-rncntioncd State shall prontptl)' notily thc
corrpetent authority ofthe othcr State ol'that lact and, at the option ol'thc othcr State. thc
first-nleutioncd State shall cither suspend or u'ithdraw its rcquest.

8. In no case shall the provisions ot'this Aflicle be constrLred so as to impose on a

Contracting Statc thc obligation:

(a) to carry out adnrinistrative ntcasures at variance rvith tlto laws and

adrninistralive practice ofthat or ofthe other Contracting State;

(b) to carry out measurcs 
"vhich 

*'oulcl be contrary to public policy (ordre public);

(c) to providc assistance il thc othel Contracting Statc has not purstred all
reasonable measurcs of collcction or conscrvancy, as thc casc nray be,

availablc under its laws or adntinistrative practice:

(d) to provide assistance in thosc cascs rvhere thc adnrinistrativc burdcn lbr that

State is clcarly disproportionatc to the benel]t to bc derived by thc othcr
Contracting State.

AI{'IICt,E 27A

Itntitle nent to Bene.fits

l. Subjcct to paraglaph 2. a benclrt undcr this Agreerncnt shall not be grantcd in
rcspect of an itcm of inconre il it is reasonable to concludc, having regard to all relcvant
lacts and circurnstances, that obtaining that benclit was orle ofthc principal purposes ol
any al'rangenrcnt or transaction that rcsultcd directly or indircctly in that bcnefit, ttnless it
is cstablished that granting thal bcnel'it in thcse circumstanccs rvor.rld be in accordancc

rvith the object and purpose ofthe relevant provisions ofthis Aglccnrent.

2. Wherc a benefit undcr this Agrecrnent is denicd to a person under tlrc provisiotts
paragraph I, thc conrpetcnt authority ol'tho (lontracting State tlrat rvoLrld othcnvise havc

granted this bencfit shall nevcrtheless treat that pcrson as being cntitlcd to this benefit. or
to dill'erent lrenefits with rcspcct to a spccific ilcrn of itrcoutc, if such conlpetent
authority, upon rcquest front that person and after consideration ol'the relevant facts and

circurnstanccs, dcterrnines that such bcnellts would havc been granted to that person in
thc absencc ol' the transaction or arrangenlent. 'l'he contpctont authority ol' thc
Contracting Statc to r.vhich a request has bccn madc undcr this paragraph b), a resident ol'
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the Contracting State shall consult with the competent authority of the other
Statc before rejecting the request.

ARTICLE 28

Entry Into Force

of the Contracting Parties shall notify to the other the completion of the
by its law for the entering into force of this Agreement, The

shall enter into force on the date ofthe later ofthese notifications.

2. The provisions of this Agreement shall apply:

(a) iri Mauritius, on income for any income year beginning on or after the first day
of January next following the date upon which this Agieement enters into
force: and

(b) in Kenya:

(i) to taxes withheld at source, on amounts paid or accrued on or after the first
day of January next following the date upon which the Agreement enters
into force; and

(ii) to other taxes, on income arising for years of income beginning on or after
the first day of January next following the date upon which the Agreement
enters into force.

ARTICLE 29

Termination

This Agreement shall remain in force indefinitely but either of the Contracting
rnay

five years after the year in which the Agreement entered into force.

In sgch event the Agreement shall cease to have effect:

in Mauritius, on income for any income year beginning on or after the first day
of January next following the calendar year in which such notice is given; and

in Kenva:

(i) to taxes withheld at source, on arnounts paid or accrued on or after the first
day of January next following the calendar year in which such notice is
given; and

(ii) to other taxes, on income arising for years of income beginning on or after
the first day of January next following the calendar year in which such
notice is given.

I.lotice No. lOBl2O2O is herebv revoked

the 30th June, 2020

UKUR YATANI,
Cabinet Secretaryfor National Treasury and Planning
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tenninate the
State written

Agreement through diplomatic channels, by giving to the other
notice of termination not later than 30 June of any calendar year


