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1.0. CHAIRPERSON’S FOREWORD

Honourable Speaker, on behalf of the Public Accounts Committee (PAC), and pursuant to Standing
Order 199, it is my pleasant duty and honor to present to the House the report of the Committee on
the audited financial statement of the Independent Electoral and Boundaries Commission (IEBC)
for financial year 2016/2017. This report is unique in the sense that the audit went beyond the
financial vear under review and covered part of the 2017/2018 financial year in order to capture all
expenses related to the August 2017 General Elections and the repeat October 2017 presidential
election.

The Committee held a total of12sittings during which it received both written and oral evidence
from the Chairman. Commissioners, Accounting Officer, former Commissioners and former
Accounting Officer of the IEBC on the audit queries raised by the Auditor-General. In addition, a
number of key suppliers of the IEBC were invited and granted opportunity to tender evidence
before the Committee. Minutes of the Committee’s meetings are annexed to this report.

Honourable Speaker, the Committee’s interaction with the IEBC officers (both Commissioners and
Secretariat staff, former and current) during the hearings was a most humbling experience. It was.
truly, an encounter with impunity. Not a single officer was willing to take responsibility for the
glaring illegalities and/or irregularities that characterized the management of public funds duly
appropriated by Parliament for use by the electoral body. It was all blame game. The picture that
emerged was that of an IEBC that was held hostage by incessant battles of supremacy between the
Chairman and the Chief Executive Officer.

Honourable Speaker, during our inquiries, it was clear right from the outset that prudent
management of public resources by the IEBC had been sacrificed at the altar of self-
aggrandizement. Speculators and wheeler-dealers had a field day as internal controls, where they
existed, failed or were made to fail spectacularly.

From the analysis of the evidence that was placed before the Committee, it is safe to conclude that,
perhaps. the true cost of the August 2017 General Elections and the repeat October 2017
presidential election may never be known. But one thing is clear; it is a cost that was highly inflated
and the taxpayers did not get value for the investment. In the same vein, the actual amount of public
money that was lost from the manipulation of procurement processes and creative accounting may

sever be fully ascertained.

Honourable Speaker, this report should be considered as a first step in dealing decisively with the
rot that has come to be associated with the IEBC for a long time now. It should lay the foundation
for a fresh start. The relevant investigative agencies should move with dispatch, pick up from where
we have left and undertake thorough investigations with a view to prosecuting all individuals fourg
culpable, indiscriminately.
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Clearly, in the circumstances, the continued existence of the IEBC, as currently constituted, even
for one extra day, is untenable. Parliament must provide leadership by developing a clear roadmap
to midwife a seamless transition from the current order of management of elections to a totally new
order. Particular emphasis should be put in creating a robust organizational structure with in-built
accountability mechanisms to guard against mismanagement and misuse of public funds in future.

In conclusion, Honourable Speaker, I wish to register my appreciation to fellow Honourable
Members of the Committee, the Offices of the Speaker and the Clerk of the National Assembly, the
Office of the Auditor General and the National Treasury. Special appreciation also goes to the
Directorate of Committee Services and, in particular, members of the Committee secretariat who
have had to go beyond the normal call of duty to make the production of this report possible.

The commitment and devotion to duty of all those involved in this arduous task made the work of
the Committee and production of this report a success. I thank each one of them.

Honorable Speaker, on behalf of the Public Accounts Committee, I now wish to table the report and

urge the House to adopt it and the recommendations therein.

HON. JAMES OPIYO WANDAYI, MP
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2.0. INTRODUCTION
2.1 Establishment of the Public Accounts Committee

The Public Accounts Committee was established on Monday, 18 December 2017, pursuant to
Article 124 of the Constitution and the National Assembly Standing Order 205.

2.2 Mandate of the Committee

The Public Accounts Committee (PAC) is mandated under Standing Order 205 (2) of the National
Assembly Standing Orders to examine the accounts showing the appropriations of the sum voted by
the House to meet the public expenditure and of such other accounts laid before the House as the
committee may deem fit.

The Committee oversights the expenditure of public funds by ministries, state departments.
commissions and independent offices, to ensure value for money and adherence to government
financial regulations and procedures. The Committee executes its mandate on the basis of annual
and special audit reports prepared by the Office of the Auditor General.

2.3 Guiding Principles
In the execution of its mandate afore-stated, PAC is guided by core constitutional and statutory

principles on public finance management, as well as established customs, traditions, practices and
usages. These principles include:

1) Constitutional Principles on Public Finance

Article 201 provides for the fundamental principles that *...shall guide all aspects of public finance
in the Republic...” These principles are, inter alia:

201(a) there shall be openness and accountability, including public participation in financial
matters;

201(d) public money shall be used in a prudent and responsible way; and

201(e) financial management shall be responsible, and fiscal reporting shall be clear.

PAC places a premium on these principles, among others, and has been guided by them in the
entire process that has culminated in this report.

2) Birect Personal Liability

Article 226(5) of the Constitution is emphatic that “If the holder of a public office, including 2
political office, directs or approves the use of public funds contrary te law or instructions, the
person is liable for any loss arising from that use and shall make good the loss, whether the
persen remains the holder of the office or not”.

PAC has hoisted high this constitutional provision as the basis for holding each indixﬁl:ﬁ'

Accounting Officer and other Public Officers directly and personally liable for any loss of public
6
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funds under their watch. The Committee has and will continue to invoke this provision in its
S recommendations to hold those responsible personally accountable. It is envisaged that it will serve
as a deterrent measure.

3) Obligations of Accounting Officers

Section 68 (1) of the Public Finance Management Act, 2012 provides, inter alia, that: “An
accounting officer for a national government entity, Parliamentary Service Commission and
the Judiciary shall be accountable to the National Assembly for ensuring that the resources of
the respective entity for which he or she is the accounting officer are used in a way that is
lawful and authorized, and effective, efficient, economical and transparent.”

This provision obligates all accounting officers to appear before the Public Accounts Committee of
the National Assembly to respond to audit queries in their respective ministries/state departments or

) agencies.

« And section 74 (2) of the same PFM Act stipulates that: “If a2 Cabinet Secretary reasonably
believes that an accounting officer is engaging in or has engaged in improper conduct within
the meaning of subsection (4), the Cabinet Secretary shall: -

i. Take such measures as may be provided in regulations; or
ii. Refer the matter to the relevant office or body in terms of the statutory and other
& conditions of appointment or employment applicable to that accounting officer.”

. This section empowers the appointing authority to discipline errant accounting officers, which
could include revoking their appointment. This provision has sealed a long-standing loophole that
has previously seen accounting officers continuously commit or preside over fiscal indiscipline and
malpractice in their ministries, departments and agencies.

PAC strongly holds the view that these provisions of the law were intended to be fully deployed to
give effect to the high principles in Article 201 of the Constitution stated hereinabove, to ensure
prudent and responsible use of public funds.

5
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3.0. GENERAL OBSERVATIONS AND RECOMMENDATIONS

[N

(OS]

The Committee observed that there were instances of outright conflict in the functions of
the CEO and that of the Chairman of IEBC. Such conflicts arose mainly on procurement
matters and especially the procurement of KIEMS Kits and other election materials,
contrary to section 11A of the IEBC Act.

Parliament should move with speed to strengthen the IEBC by revisiting the legal
framework and the general policy guidelines while taking into account the
recommendations of the Kriegler Commission in order to resolve tension between the
offices of the Chairman and the CEQ by having their functions clearly spelt out and
accountability appropriately assigned as envisioned under section 11A of the Independent
Electoral Boundaries Commission Act.

During evidence gathering it emerged that the Chairman of the Commission acted
contrary to section 16 (1) of the Leadership and Integrity Act, section 12 of the Anti-
Corruption and Economic Crimes Act and section 12 of the Public Officers and Ethics
Act, which provide that state officers or public officers shall use the best efforts to avoid
being in a situation where personal interest conflicts with official duties. Mr. Chebukati
as the Chairman of the Commission presided over a Commission that allocated cases to a
law firm to which he was a founder partner without prior disclosure of that fact. This
compromised on his integrity and presents a situation of conflict of interest and
incompatibility.

It also emerged that the other Commissioners demonstrated conflicts of interest in
relation to procurement of the KIEMS kits where the Commissioners voted in favour of
their preferred suppliers as evidenced in MINUTE 12-15/03/2017 of the Special Plenary
Meeting held on 31° March, 2017.

The Committee recommends that upon adoption of this report, the relevant investigative
agencies should institute investigations on the conduct of the Commissioners involved
with a view to initiating prosecution where culpability is established.

The Commissioners failed to exercise oversight while the Secretariat demonstrated poor
or lack of prior planning which plunged the electoral bodyin to crisis after crisis, that
compelled the Commission to undertake direct procurement of all critical goods and
services in a manner that was contrary to provisions of Article 227(1) of the Constitution
insofar as it did not embody a process that was fair. equitable, transparent, competitive

and cost-effective.
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The inertia exhibited by the leadership of the IEBC has eroded public confidence in the
Institution’s capacity, as currently constituted, to execute its constitutional mandate whilst
safeguarding public interest. To that end, the Commissioners, the Chief Executive Officer
and the Directors who were involved in the unlawful procurement should vacate office
immediately upon adoption of this report to allow for the much-needed reforms to be
effected to restore public confidence in the Independent Electoral Boundaries

Commission.

The National Treasury and the Auditor-General should assist the Commission undertake
verification of all pending bills with a view to expedite the settlement of all genuine
payments due to the suppliers in order to save the public from incurring additional costs
that may arise from protracted legal disputes with such suppliers. The team should also
institute mechanisms to recover all monies that might have been paidto suppliers
improperly. Investigations should also be undertaken, and if i impropriety is established,
appropriate action taken against all the officers involved.

The Accounting Officer should at all times ensure that all applicable accounting and
financial controls,systems, standards, laws and procedures are followed when procuring
or disposing of goods and services as provided for in section 68(2)(e) of PFM Act 2012
and section 103 of the Public Procurement and Asset Disposal Act, 2015.

The CEO, Mr. Ezra Chiloba, signed contracts worth Kshs. 4,312,046,372.00without the
contractors providing performance guarantees contrary to the provisions of section 142
(1) of the Public Procurement and Asset Disposal Act, 2015. Upon adoption of the
Report, the relevant investigative agencies should undertake an investigation with a view
to initiating prosecution if culpability is established. The Commission should at al] times
ensure that performance guarantees are executed before signing a contract in accordance
with section 142 (1) of the Public Procurement and Asset Disposal Act, 2015.

The Accounting Officer should always be guided by the Average Price List or Market
Price Index published by the Public Procurement Regulatory Authority that is designed
to assist all heads of procuringentities, accountingofficersandallpublicofficialsinvol vedin
the procurement function with the necessary information to comply with the aforesaid
legal requirement and in turn deliver value for money in the public service and comply
with section 54(2) of Public Procurement and Asset Disposal Act, 2015 that prohibits
all transactions by public officials in which standard goods, works and services are
procured at unreasonably inflated prices.

Within three months of adoption of this report, the Public Procurement Regulatory
Authority should publish an updated Average Price List in light of the fact that the last

neport on the Examination of the Report of the Auditor General Jfor the Financial Statements for the Independent Electoral Boundaries
Commission for the year ended 30" June 2017



Average Price list was published pursuant to the provisions of section 30 of the Public
Procurement and Disposal Act, 2005.

8. The Commission should estabiish framework contracts with more than one supplier so
that it is not held hostage when it comes to pricing with the aim of ensuring that resources
of the Commission are used in a way that is effective, efficient and economical pursuant
to the provisions of section 68(1)(b) of Public Finance Management Act, 2012.
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4.9. BASIS FOR COMMITTEE RECOMMENDATION FOR VACATION OF OFFICE

The Commissioners

The Committee received evidence relating to specific incidences to support impropriety in the
conduct of the following Commissioners and hence forming the basis for the Committee’s
recommendation that the said Commissioners vacate office immediately upon the adoption of

this Report:—

Mr. Wafula Chebukati — Chairperson:;

—

2. Ms. Consolata Maina - Vice Chairperson;
3. Margaret Mwachanya — Commissioner:

4. (Prof.) Abdi Guliye — Commissioner;

Mr. Boya Molu — Commissioner; and

n

6. Amb. Dr. Paul Kurgat - Commissioner

The evidence received depicts a Commission running on auto-pilot. The Commissioners,
individually and collectively, failed to exercise oversight as envisioned under section 11A(a)
of the Independent Electoral and Boundaries Commission Act, 2011 thereby plunging
the Institution into a crisis. The Commissioners were unable to make urgent and decisive
policy directions on procurement matters, compelling the Secretariat to undertake direct
procurement of all goods and services in a manner that was contrary to Article 227(1) of the
Constitution of the insofar as it did not embody a process that was fair, equitable,
transparent, competitive and cost-effective. As a result the Commissioners failed to take
charge of the entire electoral process in the 2017 electoral cycle. This evinces an inexcusable
level of incompetence given the importance of their role in the electoral processes in the
country as expressed in Article 88 of the Constitution.

In a clear case of incompetence, the Commissioners demonstrated lack of understanding of
their role as relates to the principles of good governance and separation of roles between the
Commission and the Secretariat, Integrity, transparency and accountability contrary to the
provisions of Article 10(2)(d) of the Constitution.

Conlflict of interest and glaring instances of gross misconduct were manifest during the
procurement of the KIEMS Kits the Commissioners opted to vote in favour of their preferred
suppliers as evidenced in MINUTE 12-15/03/2017 of the Special Plenary Meeting held on
31% March, 2017.
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The Chairman of the Commission, in serious violation of Chapter Six of the Constitution
presided over allocation of legal work to his former law firm without disclosing this
relationship or even cautioning the Secretariat of the same.

From the foregoing findings, it is evident that the Commissioners were operating ultra-vires
the Constitution, the law and their oath of office. These constitute solid grounds for the
removal of the Commissioners from office under Article 251 of the Constitution. The
Committee accordingly recommends their removal from office forthwith.

The Secretariat

There seemed to be an unending tug of war and tuff-fencing between the Secretariat and the
Commissioners. In the clear lack of policy direction from the Commissioners, the Secretariat
operated as if the Commissioners did not exist. In the ensuing scenario the Senior Staff of
the Secretariat, Individually and collectively, failed to plan, execute or implement the
policies and strategies of the Commission as envisioned under section 11A(b) of the
Independent Electoral and Boundaries Commission Act, 2011. It was apparent to the
Committee that this failure was deliberately designed to plunge the Commission into a crisis
that compelling the Commission to resort to direct procurement of all critical goods and
services in a manner that was contrary to Article 227(1) of the Constitution. Consequently,
the Kenyan taxpayer did not get value for money. The Committee highlights the following
instances as the basis for its recommendations for the removal from office of the senior staff
of the Commission:

1. Mr. Ezra Chiloba - CEO

Whereas the Committee notes that he has since been removed from the Commission, the
Committee particularly makes the following observations with regard to his role as CEO:

a) Poor planning and mismanagement of the procurement processes in relation to the whole
election process of both August and October 2017, thereby creating an environment of
opaqueness, secrecy and anxiety. This. inevitably, contributed to the escalation of the
cost of the 2017 General Elections.

b) Failure to inculcate the spirit of team work and collegiality with the Commissioners and
not providing information to the Commission in a timely manner, thus creating loopholes
that were exploited to subvert the proper functioning of the Commission.

¢) Exposing the Commission to high risks by not demanding performance bonds before
signing contracts. For instance, he awarded a contract for BVR IBM Server infrastructure
maintenance and KIEMS infrastructure security monitoring solutions through direct |
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d)

procurement at a cost of Kshs.452,006,003.77 which solution was eventually not utilized
during the 2017 General Elections.

Purchase of 149,640.5GB extra data bundles valued at Kshs.127,625,926 which were
eventually not used for the intended purposes during the 2017 General Elections, thereby
occasioning extra burden to the taxpayers.

Mr. Marjan Hussein — Deputy CEO

a) As the Deputy CEO Operations Logistics and Support Services, he was the Chairman
of the Commission Tender Committee and he misled the CEO into signing BVR IMB
Server infrastructure Maintenance and KIEMS infrastructure security monitoring
solutions contract among others against the provisions of the Public Procurement and
Assets Disposal Act, 2015.

b) He allowed receipt of some election materials for Fresh Presidential Elections way
long after the required delivery dates and after completion of the election exercise.
For instance, the security seals that were supplied late by Far East Company Limited
whose payment is still contentious to date.

Ms. Praxedes Tororey — Director, Legal Services

a) Failure to provide sound legal advice to the Commission with regard to the
requirement for performance bonds before execution of contracts exposing the
Commission to high financial risks.

b) Failure to provide sound legal advice to the CEO on direct procurement of various
election materials during the General Elections contrary to section 103 of the Public
Procurement and Asset Disposal Act, 2015.

Mr. James Muhati — Director, ICT

a) Failed to provide sound technical advice to the Commission on specifications relating
to procurement of BVR IBM server infrastructure maintenance and KIEMS
infrastructure security monitoring solution through direct procurement at a contract
sum of Kshs.452,006,003.77, thereby occasioning wastage of public resources.

b) Failure to advice the Commission appropriately on technical specifications relating to
procurement of Oracle database and security solutions worth of Kshs.
273,643,447.00, thereby occasioning wastage of public resources.
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¢) Failure to provide appropriate advice on technical specification on procurement of
data bundle requirement for the election worth Kshs.1,800,579.512.00, thereby
occasioning wastage of public resources.

5.0. WITNESSES AND SITTINGS
Mr. Marjan Hussein the Accounting Officer and the Ag. Secretary for Commission

appeared before the Committee accompanied by Mr. BoyaMolu, Commissioner; Mr.
Osman Ibrahim, Director Finance; Mr. James Muhati, Director ICT; Mr. Andrew K.
Limo, Communication Manager; Mr. Bernard O. Nyachieo, Ag. Director Procurement;
Mr. Wafula Chebukati, Chairman; Mr. Chrispine Owiyo, Ag. Director Legal and Public
Affairs; Mr. Osman Ibrahim, Director Finance; Mr. Clifford Kipkemoi, Finance Officer;
Mr. Wilfred Lusi, M/FA Chairs Office; Mr. James Muhati, Director ICT; Mr. Andrew K.
Limo, Communication Manager appeared before the Committee on 30"October 2018, 31"
October, 2018, 26" November, 2018, 27" November, 2018, 29" November, 2018, 3"
December, 2018 and 4" December, 2018 to adduce evidence on the audited Financial
Statements of Vote 203 the Independent Electoral and Boundaries Commission. The
Committee held a total nine sittings in the period of the examirations, during which
submissions were presented before the committee on the queries raised by the auditor
general. The investigations were guided by the aforementioned audit issues. Minutes of the
Committee’s sittings and the submissions tabled by the Accounting Officer are annexed to
this report.

FINANCIAL STATEMENTS FOR VOTE 203
The queries raised by the Auditor General are outlined in the paragraphs as follows:
Basis for Qualified Opinion

1.0 Inaccuracies in the financial statements

1.1 Variances between the financial statements and the ledger

Account balances reflected in the financial statements for the year ended 30 June, 2017 differs
with the ledger balances. As a result variances totaling Kshs.631,972,981.00 have been noted on
various Heads. The Commission has not carried out reconciliation or given any explanation for

this material anomaly.
Submission by Accounting Officer

The Accounting Officer stated that it was true that there were variations between the financial
statements and the trial balance. The variances were mainly occasioned by the following;
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1. The Commission prepared the financial statements applying the International Public
Standards of Accounting Accrual - IPSAS basis which recognizes expenses as incurred
and not when paid. The financial statements are therefore based on the IPSAS Accrual
basis of accounting while the IFMIS Trial Balance is based on the IPSAS Cash basis of
accounting hence the variances.

i The variance of Kshs.123, 222,923.85 relates to capital expenditure on the supply and
delivery of communication and ICT network equipment. These items were wrongly
captured in the financial statements and have since been corrected. The figure of
Kshs.51, 887,109.98 relates to accrued expenditure recognized during the 2016/17FY.
This was wrongly classified as maintenance of computer. It has since been reclassified
under internet connection

111. The variance of Ksh 168,892,472 was occasioned by:

(a) Wrong posting/double posting of KSh 121,292,690 being part payment of
Taxes to KRA for KIEMS purchased. This posting has since been
reversed.

(b) An omission of purchase of computer parts amounting to Ksh.
47,600,000(Circuit Business Systems). The entry has been included in the
Fixed Asset Register (FAR).

1v. The variance under item 2210300 is attributed to the adjustments for prepayments (un-
surrendered imprest) as at 30" June, 2017 based on IPSAS Accrual basis. The
adjustments were incorporated in the revised financial statements that were submitted to
the auditors on 3™ July 2018. The revised financial statements have addressed all the

issues raised.

Committee Observations and Findings

(1) Revised financial statements addressing all the issues relating to all variances between the
financial statements and the ledger as raised by the Auditor General were resubmitted to
the Auditor General on 3" July 2018 for review and verification.

(2) The Committee marked the matter as resolved.

Committee Recommendations

Accounting Officer must at all times ensure that reconciliations are done in time and the
complete financial statements submitted to the Auditor General within three months after close
of the Financial Year as provided for in Article 229 (4)(h) of the Constitution and section 81
(4)(a) of the Public Finance Management Act 2012.

1.2 Understatement of cash and cash equivalents

10
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The statement of financial position as at 30 June. 2017 reflects cash and cash equivalents balance
of Kshs.4. 499.870,000. However, the accuracy of the balance cannot be confirmed due to
Kshs.72, 385,205 (over) and Kshs. 241,257,652(under) between the balances reflected in the
financial statements and the reconciled Cash Book. No reconciliation or explanation has been
provided for the difference between two sets of records.

Submissien by Accounting Officer
The Accounting Officer stated the following:

i.  Regional Accounts Variances

The cash and bank balances reflected in the financial statements were prepared based on the
initial Board of Survey (BOS) Reports from regional offices. A review of the Expenditure
Reports from the regions indicated that funds disbursement to the regions for the period
under review were erroneously recorded in the books of accounts for the five regions
identified.

The errors were adjusted as part of post balance sheet events in the books and also in the
revised financial statements. The correct figures have been captured in Note 12 Cash and
Bank of the revised financial statements.

ii. Mortgage Variances

The financial statements were based on the disbursed funds to the Commission's Mortgage
Fund reflected in IFMIS Trial Balance instead of the actual Mortgage Ledger balances. The
difference was a mortgage amount that had been disbursed to the staff. The Financial
Statements were revised to reflect actual Mortgage Ledger balances.

iti.  Car Loan Variances

The financial statements were based on the disbursed funds to the Commission's Car Fund
balance reflected in IFMIS Trial Balance (of Kshs.100M and the opening Car Loan balance
of Kshs.26.098M) instead of the actual Car Loan Ledger balances. The difference is a car
loan amount that had been disbursed to the staff reflected under Car Loan Fund accounts
receivables.

The financial Statements were revised to reflect actual Car Loan Ledger balances.

The adjustments were incorporated in the revised financial statements that were submitted to
the auditors on 3™ July 2018. The revised financial statements have addressed all the issues

raised.
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Committee Observations and Findings

1. Revised financial statements addressing all the issues relating to understatement of cash
and cash equivalents as raised by the Auditor General were resubmitted to the Auditor

AT

General on 3" July 2018 for review and verification.
Yy

1. The committee marked the matter as resolved.
Committee Recommendations

The Accounting Officer must at all times ensure that reconciliations are done in time and the
complete financial statements submitted to the Auditor General within three months after close
of the Financial Year as provided for in Article 229 (4)(h) of the Constitution and section 81 4(a)
of the Public Finance Management Act 2012.

1.3 Understatement of Appropriations-In-Aid (A-I-A)

The Statement of comparison of budget and actual amounts reflects A-I-A totaling
Kshs.142,773,000 while the statement of financial performance reflects an amount of
Kshs.131,179,000 against the same account item resulting to a difference Kshs.11,594,000,
which has not been reconciled or explained.

Submission by Accounting Officer

The Accounting Officer stated that it was true that there was a difference of Kshs. 11,594,000 in
AIA amount reflected in the Statement of Comparison of Budget and Actual amounts and the
AIA reflected in the Statement of Financial Performance. The difference of Kshs.11, 594,000.00
was as a result of arithmetical error in the excel worksheets. The actual AIA received was Kshs.
131,791,068.00 as per the detailed AIA list attached for audit review.

Further, examination of records revealed that the Commission received Kshs.16,408,399 from
United Nations Development Project - UNDP on 13 September 2016 which was posted in the
Cash Book on 20/9/2016. However, the receipt has not been disclosed in the statement of
financial performance for 2016/2017.

The Accounting Officer stated that it was also true that the grant of Kshs.16,408,399 from UNDP
was not disclosed in the unaudited financial statements. This was an omission.

The Commission had received grant support from UNDP to pay the casuals during the Mass
Voter Registration I. UNDP only paid directly the net amount due to the registration officials
since UNDP is tax exempt. UNDP therefore requested the Commission to process the statutory
deductions (PAYE & NSSF) for the Voter Registration Assistants on its behalf hence
transferring the said amount to KCB account. This was part of approved UNDP support budget.
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An adjustment was made and a revised set of financial statements together with the receipt
voucher (F.O 17) and payment Vouchers were availed for audit verification. The adjustments
have been incorporated in the revised financial statements that were submitted to the auditors on
3" July 2018. The revised financial statements have addressed all the issues raised.In addition,
the Commission received interest from the KCB call account no.1138835137 amounting
Kshs.2.314,024.25 (USD.21.960.94 @105.37) which has equally not been disclosed in the
financial statements.

The Accountirg Officer acknowledged the omission of interest income of Kshs.2,314.024.25
earned from Call Deposit account as part of income/AlA in the 2016/2017 financial statements.
This has been disclosed under Note 5.Grants from International Organizations (Page 24) of the
revised financial statements.

The adjustments have been incorporated in the revised financial statements that were submitted
to the auditors on 3™ July 2018. The revised financial statements have addressed all the issues
raised.

Committee Observations and Findings
1. The variation in the Statement of comparison of budget and actual amounts arose because:

(1) The unaudited financial statements did not disclose the grant of Kshs.16.408.399 from
UNDP;

(ii) The Commission did not include interest income of Kshs.2,314,024.25 earned from Call
Deposit account as part of income/AIA in the 2016/2017 financial statements.

L The revised financial statements addressing all the issues relating to Appropriations-In-Aid
of Kshs.11.594.000 as raised by the Auditor General were resubmitted to the Auditor
General on 3" July 2018 for review and verification.

3. The committee marked the matter as resolved.

Committee Recommendations

1. The Accounting Officer must at all times ensure that reconciliations are done in time
and the complete financial statements submitted to the Auditor Genera! within three
months after close of the Financial Year as provided for in Article 229 (4)(h) of the
Constitution and section 81(4)(a) of the Public Finance Management Act 2012.

2. The Accounting Officer should take appropriate action against officers responsible

for the anomalies.
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1.4 Unsupported account payables

The statement of financial position and Note 17 to the accounts as at 30 June, 2017 reflects a
balance of Kshs.6,077,358,000.00 against accounts payables. However, the schedules provided
for audit review reflects an amount of Kshs.3,354,467,114.58 resulting to unsupported difference
of Kshs.2,722,890,885.42 which has not been analyzed. Further, the Commission amended
Financial Statement in which Note 18 now reflects a balance of Kshs.2,680,742,000.00 against
Pending Bills which were not supported with Payment Vouchers.

Submission by Accounting Officer

The Accounting Officer stated that it was true that some payment vouchers in support of pending
bills were not availed to the auditors due to audit time constraints and the incomplete state of
payments documents related to the 2017 general election.

| UNSUPPORTED ACCOUNT PAYABLES B
' S/NO. [ITEM AMOUNT REMARK
| | ACCOUNTS PAYABLE OPENING BALANCE |
1 | AS AT 01.06.2017 634,455,272.56 ANNEX 1.4.1
REVISED HQ LIST OF PENDING BILLS AS AT |
2 30.06.2018 1,896,885,476.45 | ANNEX1.4.2 |
HQ LIST OF LEGAL PENDING BILLS 2016-
3 12017 | 437,037,758.94 | ANNEX1.4.3
4 | ACCRUALS SETTLED IN 2016-2017FY | (287,636,987.62) | ANNEX1.4.4
| i
 TOTAL PAYABLES | 2,680,741,520.33

Pending bills summary and supporting schedules were availed to the auditor for verification
before the audit exit meeting.

Committee Observations and Findings

1. Some payment vouchers in support of pending bills were not availed to the auditors due
to audit time constraints and the incomplete state of payments documents related to the
2017 general election.

The explanation by the Accounting Officer that a of summary the Pending bills and
supporting schedules were availed to the Auditor General for verification before the audit
exit meeting was not satisfactory insofar as it did not explain failure to provide vouchers
to support pending bills of Kshs.2,680,742,000.00 for audit review.

8]
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3. No explanation was availed for failure to provide the schedules and analysis of the
unsupported difference of the amount of Kshs.2,722.890,885.42 for audit review.
4. The matter was marked as unresolved

Committee Recommendations

1. The Accounting Officer must at all times ensure that reconciliations are done in time and
the complete financial statements submitted to the Auditor General within three months
after close of the Financial Year as provided for in Article 229 (4)(h) of the Constitution
and section 81(4)(a) of the Public Finance Management Act 2012.

2. The Accounting Officer should ensure that the National Treasury keeps up-to-date

financial and accounting records that comply with provisions of Section 68(2) of the

PFM Act 2012 and that the complete financial and accounting records are presented

within three (3) months after the close of the financial year pursuant to the provisions of

Article 229 of the Constitution of Kenya 2010 and Section 68(2) (k) of the PFM Act

2012.

The Accounting Officer should take appropriate action against the officers responsible

(U8

for the anomalies.

1.5 Outstanding imprests

The financial statements for the year ended 30 June, 2017 reflects under Note 12 temporary
Imprests totaling to Kshs.24,171,000.00 which ought to have been surrendered on or before 30
June. 2017 but was still outstanding as at that date. No reasons have, however, been provided for
failure to surrender or account for the imprests.

Submission by Accounting Officer

The Accounting Officer noted that the Commission conducted the general elections on g
August 2017 while the financial vear ended on 30" June 2017.

The end year closure coincided with the implementation of general elections activities that could
not have been avoided. The staff both from the field and the headquarters who were involved in
the implementation of such activities were to be facilitated for successful conduct of the
elections. This forced the officers to hold imprest for activities which were ongoing during the
closure of the financial year. The imprests have since been surrendered and cleared from the
imprest register.

Examination of the Imprest registers revealed variations between the balance of
Kshs.24,171,000.00 reflected in the financial statements and the amount of Kshs.12,395.874.00
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reflected in the imprest register, resulting in a variance of Kshs.1 1,775,126.006 which has not
been reconciled or explained.

The Accounting Officer further noted that that the variance of KSh. 11,775,126.00 refers to
the imprest which had been surrendered but not cleared in the imprest register as at 30.06.2017
due to the workload related to the general election. The imprests were later cleared and the
imprest register adjusted as below:

1.5 RECONCILIATION OF OUTSTANDING IMPRESTS IN THE 2016-2017 FY

| S/NO. | ITEM | AMOUNT | REMARK

| | IMPRESTS OUTSTANDING AS PER UNAUDITED FIN. ; | Annex

|1 | STMNTS | 24,170,819.00 | 1.5.1
‘LFSS IMPRESTS SURRENDERED AND UPDATED | | Annex

2 | BEFORE AUDIT | 11,774,959.00 | 1.5.2

 OUTSTANDING IMPRESTS AS PER THE REVISED | Annex

3 | STATEMENTS 12,395,874.00 | 1.5.3

Reconciliation between Kshs.24, 171,000.00 reflected on the financial statements and Kshs.12,
395,874.00 reflected on the imprests register is attached for your audit review.

Committee Observations and Findings
1. The revised financial statements addressing all the issues relating to a variance from the
outstanding imprests of Kshs.11,594,000.00 as raised by the Auditor General were
submitted to the Auditor General for review and verification.
2. The Committee marked the matter as resolved.

Committee Recommendations

I~ Accounting Officers must at all times provide complete financial records, corresponding
imprests records to the Auditor General within the stipulated period of three months after

close of the Financial Year as provided for in Article 229 (4)(h), and section 81 (4)(a) of

the Public Finance Management Act, 2012.

2. The Accounting Officer must at all times discharge his or her responsibilities in
management of Public finances as provided for in Section 68 of the Public Finance
Management Act, 2012.

OTHER MATTERS
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1.6 Purchase of Kenya Integrated Election Management Systems (KIEMS) Kit

()

Award of the Contract

Records at IEBC show that the contract for supply of 45,000 Kenya Integrated Elections
Management Systems - KIEMS Kits was awarded to a firm on 31 March 2017 at a contract sum
of Kshs.4, 196,300,000through direct procurement method.

Submission by Accounting Officer

The Accounting Officer stated that the use of direct procurement method was duly approved by
the Accounting Officer. The justification was as follows:

3]

Urgency of KIEMS Acquisition so as to meet legal timelines in the Election Laws
(Amendments) Act 2016, Election Laws (Amendments) Act 2017. Amendments to the
Elections (General Regulation) and Elections (Technology) Regulations 2017 which were
enacted in March, 2017. These laws and regulations required the Commission to acquire and
implement the technology in 120 days prior to the August, 2017 General Election.

Threat to national security due to election timelines not being observed.

As demonstrated by the table below there was a protracted legal war between vendors which
had the capacity to undermine the credibility of the election.

' Open " Application for | Determination  of | Fresh Termination of
Tender ‘ the Review the Review Application for | the Tender

; ! review
13" 29" Dec,2016 17" January,2017 22" February, | 9" March, 2017
Dec,2016 2017
to 2017

Following amendment of the law, the Commission was expected to integrate technology 1.e.
political party nomination of candidates. candidate registration, candidate nomination and
verification of the register of voters, Election Day identification and results transmission.
These activities ran from April, 2017 to August. 2017. Considering that the Election Day was
not changing, the Commission was compelled to resort to the method of direct procurement
in order to meet the election timelines.

Need for compatibility and seamless system integration. This justification was used pursuant
to section 103 (2) (d) of the Public Procurement and Asset Disposal Act. 2015.
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6. Need to avoid vendor wars as experienced in 2012 when different vendors were contracted to

provide different components of the system resulting to challenges in use of technology.

7. There was a need for additional services (functionalities) to the existing BVR system which
had been sourced and supplied by Safran Morpho.

8. There was a need for standardization in voter identification to minimize the risk of voter
rejection during identification and increasing effectiveness and efficiency.

(ii)  Scope and Components

° Supply, installation, configuration, testing and commissioning of the KIEMS Kits

e Software licenses and royalties
¢ Training
e Technical support

(iii)  Audit Findings

The KIEMs kits, power banks, protective cases and SD Cards were procured for General
Election and Fresh Presidential Election totaling Kshs.856,254,499.00 relating to Fresh

Presidential Election as tabulated below:

' Description Quantity | Unit  price | Total (S) |
| ) | |
"Morpho tablets 1500 542.66 813,990 !
' Rugged rubber protection 2000 13.41 26,820 ]
| Protective carrying casing 3000 15.57 46,710 I
| Power banks 5000 29.76 148,800 |
| Training 1 | 2,494,639 | 2,494,639 |
| Election day technical support 1 4,187,040 | 4,187,040 |
Logistics, storage, warehousing 1 508,205 ‘ 508,205 7
' Ten TB of data consumption on public | 10 2535 1 25,350
‘ portal ! “
4 Backup infrastructure (cloud service) {1 ; 776,857 | 776,857 3
| Total in S(USD) 9,028,411

- Total in Kshs. (at rate of 94.84) ’ 856,254,499

Committee Observations and Findings
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(US)

Even though the Auditor General did not make an adverse finding on the acquisition of
KIEMS in terms of the procurement process, he highlighted the fact that the IEBC spent an
additional Kshs. 856.254,499 on KIEMS. At the hearings, both the Commission and Mr.
Chiloba stated that the additional costs arose from the following:

o A significant number of KIEMS Kits were locked in various warehouses (Embu.
Kirinyaga, and Marsabit) following a court order for preservation of Election
materials; and some were replacement kits for those that were faulty after the
8/8/2017 GE.

e Additional Power banks were ordered for remote poiling stations that did not have
adequate electricity as a risk mitigation measure following the 8/8/17 experience.

» Additional training was necessitated by the modification of the system following the
Supreme Court ruling on 1/9/2017 and the fact that the system had been modified.

o Election support was enhanced based on the experience on 8/8/17 GE. The support
moved from the 47 counties to 290 constituencies.

e The requirement for logistics, storage and warehousing for FPE were same as the
August election. Kits had to be retrieved from the field to a central warehouse and
operation centre and dispatched back to the field.

e The additional ten terabytes of data was required for the transmission of results form
34A and form 34B using the Results Transmission System. During 8/8/2017 GE the
Commission transmitted Form 34B using Secure File Transfer Protocol (SFTP) that
did not require additional bundles.

o There was need for cloud hosting services for purposes of the Fresh Presidential
Election because Safran Morpho did not have adequate time to configure and test the

local environment.

The Committee took note that costs were incurred for the Fresh Presidential Election. This
cost could have been avoided had IEBC performed its duty appropriately in the August
2017 elections.

During the hearings. a number of important issues arose based on the submissions. It was
clear that there was tension and confusion between the Secretariat and the Commissioners
when it came to procurement. For example, evaluation of tender is governed by the Public
Procurement and Asset Disposal Act, 2015 where the evaluation committee makes
recommendations to the accounting officers for an award to be made. The Committee
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o

found it strange that the Commissioners sat somewhere in plenary and voted over the
procurement without following the law. The Committee believes that this was the
beginning of contestation within the Commission. It seems that this was the trend in many
other procurements. When the Chairman of the Commission appeared before the
Committee, the Committee found it a bit startling for him to deny their role in the
procurement of KIEMS when the minutes signed by him showed otherwise.

There were clear attempts by external actors — vendors and politicians - to influence the
procurement of KIEMS kits. For example, some commissioners wanted some other
companies such as Smartmatic while others wanted Safran. The evidence found in minutes
shows a Commission that was indecisive or under immense influence and did not know
what to do. The Committee’s view is that discord on critical procurements in the
Commission is systemic because of external influence. Parliament must find a way of
taming such in future through legislation.

The law on procurement of KIEMS was such that certain timelines ought to have been
observed by the Commission. If the Commission felt that the law placed unnecessary
pressure on it they should have gone for direct procurement in the first place. The
Commission ought not to have commenced the open tender process if there was evidence
that timelines were strict. As early as December 2016, the Commission had a chance to
proceed with direct procurement subject to stakeholder consultation and laid out conditions
for direct procurement. However, it failed to do so and instead proceeded with open tender
then went back to direct procurement. This was a waste of useful time.

Committee Recommendations

o

(U]

Parliament should review the legal framework to address institutional challenges of the
Commission in as far as procurement procedures are concerned. This should include
decision-making matters in procurement, that is, the role of the Commissioners and
Secretariat.

The Chairman of the Commission and the rest of the Commissioners should be held to
account for misleading the Committee on their role in procurement matters.

A thorough verification be undertaken on the inventory of the additional items under KIEMS
as enumerated by the Auditor General in order to establish their status and future use.

Both Commissioners and Secretariat should follow the laid down procedures as per the
Public Procurement and Assets Disposal Act as well as the circulars issued by the Public
Procurement Regulatory Authority especially on segregation of functions.
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2.0 Supply, Delivery, Implementation, and Commissioning of Network Transmission

2.1

(1)

The Commission contracted three (3) major mobile netwerk operators to transmit
election results through their networks for the General Election (GE) and Fresh Presidential
Election (FPE) at Kshs.1,047,826,338 and Kshs.297,688.852, respectively, totaling
Kshs.1,345.515,190. In an effort to achieve the objective, the Commission segmented the
country into three (3) zones and tasked each mobile subscriber with the responsibility of
connecting KIEMS kits at polling stations to IEBC National Tallying Centre.

However, audit has revealed that out of the total contract sum of Kshs.1,345.515,190 for
purchase of goods and services relating to result transmission, an amount of
Kshs.555,424,638 was not effectively utilized due to late delivery of goods and services or
non-delivery and non-provision of the same as follows:

Excess Purchase of Data Bundlie

149.640.5 GB of data bundle valued at Kshs. 127,625,926.00 were procured from the three (3)
Service Providers. However, analysis of actual SIM cards’ data usage revealed that 605.3 GB
valued at Kshs.515,269.00 were utilized, resulting in unutilized, expired and wastage of 149.035
GB of data bundle valued at Kshs.127,109.656.00.

Submission by Accounting Officer

The Accounting Officer stated that as part the Commission’s risk management and mitigation
strategy for the results transmission in order to guarantee the availability, reliability, security and
efficiency of the RTS network, the Commission did the following: '

)

iii)

iv)

-~

As opposed to using one network mobile operator, the commission engaged all the
operators as a consortium of what was referred to as the consortium of Mobile Network
Operators
The Commission also sought the involvement of the CA as the industry regulator to offer
Technical advice during engagements with the MNOS
The MNOS /IEBC/ETAC divided the country into 13 Zones
The MNOS were equally allocated zones as either the Primary or Secondary operator on
basis of among other risk considerations of-
(a) The technical risks such as network failure, coverage or availability
(b) The political risk management where the Commission needed to ensure that any
malicious technology sabotage within any service provider does not affect the
electoral process on a wider scale. Thus the need to distribute the risks
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V) Each KIEMs tablet had two SIM cards slots [Dual SIM] for purposes of redundancy; only
one of the SIM cards was to be used at a time to manage the risks. Each was adopted as
either Primary or secondary by the two different MNOs
There were a total of 40,883 polling stations and 45,000 KIEMS kits which included
spares and training kits. This required in total 90,000 SIM Cards

Mitigation for areas without 3G network coverage

Based on the report submitted to Senate and Parliament by the Communications Authority of
Kenya, it was confirmed that only 78% of the country had 3G network which was only
concentrated in the main cities and towns as opposed to the countryside where the Commission
conducts the elections. The CA’s recommendation was that the Commission required Thuraya to
guarantee 100% transmission of election results.

A further assessment with the CA and the MNOs confirmed that the 3G network could be used
for transmission. However, about 11,000 polling stations were in areas without 3G coverage. To
mitigate this and based on the above recommendation, the Commission acquired the Thuraya
technology (modems) which were distributed at the 290 Constituency tallying centres, 47 county
tallying centres and the rest among the 11,000 polling stations. It is important to note that where
the polling station could not transmit, Thuraya transmission was available at the constituency and
county tallying centres.

It was important to note that the use of Thuraya technology is usually expensive. The choice of
unlimited data bundles option for Thuraya for 5 days was the cheapest option available for the
Commission. The only other options available then were for a minimum contract period of one
month and were more expensive. The Commission negotiated for a customized 5-day package
which is cheaper compared to the others. Where the two SIM cards would not be used due to
poor network, the Presiding Officer (PO) would resort to use of the Thuraya. The Thuraya was to
be used as the last resort.

The Commission had a total of 40,883 polling stations out of this about 11,000 did not have 3G
network coverage. This is the basis that the Thuraya solution was introduced to support areas
where there was no 3G coverage. The Thuraya was a provided as a third option for the result
transmission in these regions. The Thuraya was provided by one of the MNOs. It was part of the
consortium solution.

The risk mitigation was also informed by the experience of the result transmission in the 2013
General Elections and the need to improve on the availability of the results transmission
infrastructure and network.

The Data Bundies
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In order to electronically transmit data in our case the text and image results — data bundles are
required for the Thuraya and the SIM Cards

The Data bundles were procured as per the Commission’s and Elections Act 2016 legal
requirements for the results transmission for the General Election.

The data bundles from the MNOs are usually time-bound and expire on a daily, weekly or
monthly basis. In the case of results transmission for election, the Commission procured monthly
data bundles package.

The product/tariff of the data bundles available from the MNO was a monthly subscription where
the resource was bound to expire if unutilized.

The Data Bundle requirement for the Election

The 500MB per SIM card data bundles monthly tariff procured by the Commission was
informed by the following requirements for the month of May, June, July, August, September
and October 2017 after an assessment/analysis:

a) Production Environment this for setting up and testing each KIEMS Kit with SIM card

b) Voter Verification May 10 2017 (30 days’ activity) — transmit Logs of verified voters

¢) Load and Stress Testing of the backhaul links connectivity of the MNOS to the 90.000
SIM cards

d) Countrywide Simulation of Technology as required by law- On 9th June 2017-
transmission testing was done across the country in some polling stations

e) Countrywide Simulation of Technology 31st July 2017 - 2™ Testing of transmission

f) Training of Elections Officials.

g) General Election 2017

h) Fresh Presidential Election 26 October 2017

[t was important to note that the data bundles were pre-loaded two months to the elections for
purposes of supporting the items a) to f) above and another pre-loaded for the election month to
support items g) and h).

For purposes of monitoring and auditing the election system security for the results the svstcm
was activated two days before, during and two days after the election date, in this case 6"

August 2017 to 10" August 2017 and from 24™ October 2017 to 28" October 2017 for the Fresh
Presidential Elections and among other activities the system captures is bundle utilization , and
this is the report the Auditors relied on which does not include the activities a- f above as there

was no need to monitor this.

The table below explains the analysis of total bundles procured for one election:
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' No. Polling stations | Primary SIM ’ Secondary SIM card | Total capacity for one ‘
{ | card bundles | bundles election ;
45,000 | 500MB S00MB 45TB |
| Bundle per | August Fresh TOTALS TOTAL TOTALT
| SIM ecard General Presidential | (b+c) BUNDLES | BUNDL
! Elections (No. | Elections FOR ONE | ES (GB)
f of SIM cards) | (No. of SIM MONTH FOR !
| ' cards) | ' (GB) | TWO |
; (a x | MONT |
j d)/1000 HS |
- Safaricom 500MB f 25,889 | 42,133 | 68,022 34,011 | 68,022 |
| Airtel ' S00MB 31,298 ‘ 30,918 | 62,216 | 31,108 | 62,216
| Telkom ‘ Unlimited 24.365 16,892 | 41,257 | Unlimited | Unlimit —
| | | d |
| Thuraya | Unlimited | 1,000 | 553 1,553 | Unlimited | N/A |
| | for five days ’ | (not  added | |
| | because only "
i bundles were :
| ! ‘ | topped up for | 1{
! | the first
| 1,000)
 TOTALS | 81,552 | 89,943 |

In summary, the data bundles procured by the Commission is a product of the mobile network
operators and was a monthly data bundle tariff which expires if unutilized after 30 days. The
Commission for the purpose of the preparation for elections procured the data bundles for
varlous activities as shown above for the months of May, June, July, August and September.

The data used by the auditors is only a subset of the total requirements for all these activities and
was picked from a different context of election-day monitoring.

Committee Observations and Findings

I. The submission by the Accounting Officer that the data bundles procured by the Commission
is a product of the mobile network operators and was a monthly data bundie tariff which expires

if unutilized after 30 days and further, that the Commission for the purpose of the preparation for

elections procured the data bundles for various activities elucidated for the months of May, June,

July, August and September appears reasonable.
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2. The submission by the Accounting Officer that the data used by the auditors is only a subset
of the total requirements for all these activities and was picked from a different context of
election-day monitoring indicates that there may be need to conduct a performance audit to
establish whether there was value for money in the purchase of the data.

Committee Recommendations

1. Within six months of tabling of this report, the Auditor-General should undertake a
comprehensive performance audit to evaluate, whether there was value for money in the
purchase of data bundles of 149,640.5GB valued at Kshs.
127.625.926.00andsubmitthereport to Parliament with a view to inform any changes that
may be necessary in the planning and procuring of data for future election activities.

(i) Examination of Payment Vouchers
Examination of Payment Vouchers relating to purchase of Thuraya [P+ SIM loaded with
unlimited data bundles for five (3) days and others supplied has revealed the following

information:
. PV No. PV Date | Delivery No. Delivery Date | Qty Amount (Kshs.)
| 266 25.09.17 142940 2.08.17 700
8832 22.07.17 300 639.028,488.00
1502 26.01.18 144444 24.08.17 553 273,869,352.07
Sim Cards ;
1118 8.12.17 1000 167,681,672.00
Total 2553 1,080,579,512.07

An audit review of records revealed anomalies as follows:

(a) Mismanagement of 553 Thuraya Modems and SIM Cards Loaded with Data

Delivery Note Number 144444 attached to Payment Voucher No. 1502 indicate that 553 Thuraya
Modems and SIM Cards loaded with Data were delivered on 24 August 2017. However, records
maintained on Stores Ledger Card S3 Number 427532 and Counter Receipt Voucher S 13
Number 5939334 show that these goods were received on 5 October 2017 and 17 January 2018

respectively.

The goods with a value of Kshs.303,822,247 included in one (1) invoice paid through Payment
Voucher Nos. 266 and 1502 were therefore, not used for the intended purposes.

Submission by Accounting Officer
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The Thuraya Modems were procured in accordance with the contract for Supply and Delivery,
Installation, Implementation, Commissioning of Network for Result Transmission System
Tender No. IEBC/56/2016-2017. The intended purpose of the Thuraya Modems as stated in
clause 8.2 of the contract is for use during the General Elections of 8§ August 2017 and any
subsequent presidential run-off election, and by-elections and referendum during the duration of
the contract.

It was not true that the 553 Thuraya modems and SIM cards were received on 5/10/2017 and
17/1/2018. The goods were delivered at the warehouse on 25/8/2017 and inspected on 4/9/2017
as per the attached delivery note No. 144444, S3 Card No0.427532;427509;427501, Counter Issue
& receipt Vouchers and inspection report (Annex 9B). The Thuraya modems and SIM cards
were distributed and the bundles of all the 1553 Thuraya modems were activated on 24/10/2017
and were used during the Fresh presidential Elections as per your assertion in query 2.4(iii).
Further, the Commission continues to use the modems for subsequent elections.

(b) Procurement of additionall,000 Thuraya SIM Cards Loaded with Data

Records further show that the Commission purchased additional 1,000 Thuraya SIM Cards
loaded with Data valued at Kshs. 119,663,280.00for use during Fresh Presidential Election and
the amount was included in Payment Voucher Number 1118.

However, the audit has revealed that these SIM Cards were not delivered, and therefore, on 17
October 2017, the Commission re-activated and re-used 1553 SIM Cards earlier purchased for
the General Elections.

In the circumstances, the lawfulness, authorization and value for money of the expenditure of
totaling Kshs.119,663,280.00 cannot be confirmed as required under Section 68 (1) (a) and (b) of
the Public Finance Management Act, 2012.

Submission by Accounting Officer

The 1000 Thuraya modems used during the General Elections (GE) were loaded with data
bundles which expired five (5) days after activation and therefore could not be re-used for the
Fresh Presidential Election (FPE).

For FPE, the Commission had 1553 Thuraya modems of which 1000 had their bundles utilized in
8/8/17 Election as explained above. The remaining 553 which were delivered after 8/8/2017 as
per Clause 7.11.2 of the contract had unused bundles. Therefore, the Commission only procured
data bundles for 1000 Thuraya modems (NOT SIM cards) because they had been utilized before,
during and after August 2017 GE.
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It was worth noting that the Thuraya SIM cards were never procured separately, but rather they
were in-built in the Thuraya modems and delivered with bundles. Upon expiry of bundles. the
Commission did not buy additional SIM cards again but rather topped up the bundles for the
1000 sim cards.

Committee Observations and Findings

(U8)

The submission by the Accounting Officer that the Thuraya modems and SIM cards were
distributed and the bundles of all the 1553 Thuraya modems were activated on
24/10/2017 and were used during the Fresh presidential Elections. appears to be
inconsistent with the table submitted (by the Accounting Officer) under paragraph 7.0.1
that seems to indicate that only 1000 Thuraya sim cards were topped up for the FPE
because their 5 day bundles were finished. It would highly unlikely that all 1553 modems
were activated only activated on 24/10/2017.

The submission of the Accounting Officer that 553 Thuraya modems and SIM cards were
received on 5/10/2017 and 17/1/2018, delivered at the warehouse on 25/8/2017 and
inspected on 4/9/2017 appears to corroborate the Auditor General’s observation that
goods with a value of Kshs.303,822,247.00 included in one (1) invoice paid through
Payment Voucher Nos. 266 and 1502 were therefore, not used for the intended purposes
which was to act as back-ups for the GE.

Pursuant to the submission of the Accounting Officer that the Thuraya modems and SIM
cards were meant to act as back up where there was a failure for from SIM cars from the
MNO at a Presidential Election, the Committee observed with great reservation that there
would be much value in future use as PEs are held one every five years.

Committee Recommendations

Within six months of tabling of this report, the Commission should undertake a
comprehensive audit to evaluate the viability of using the 1553 Thuraya modems and
SIM cards for future elections and submit the report to Parliament with a view to inform
any changes that may be necessary in the planning and procuring of data for future

election activities.

The Commission further purchased 31,928 other additional SIM Cards for use on 26 October

2017.

However, records show that 23,261 SIM Cards were received and distributed to

Constituencies, leaving a balance of 8,667 SIM Cards whose unit price is Kshs.515.00 that were
purchased at Kshs. 4,463,505.00 but were not delivered.
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Submission by Accounting Officer

The Accounting Officer stated that it was not true that the Commission purchased 31,928 sim
cards from Airtel Networks Itd and distributed only 23,261. The Commission ordered for 31,298
SIM Cards which were all delivered and installed in KIEMS kits as per the Delivery Note
No.146935, inspection report and distribution list.

Committee Observations and Findings

1. The submission of the Accounting Officer that the Commission ordered for 31,298 SIM
Cards which were all delivered and installed in KIEMS kits as per the Delivery Note
No.146935, inspection report and distribution list (attached to the submission) appears to
indicate that the Commission did not avail documentation required under section 68(2)(n)
of the Public Finance Management Act, 2012 that requires all Accounting Officers at all
times to ensure that all applicable accounting and financial controls, systems, standards,
laws and procedures are followed when procuring goods.

Committee Recommendations

1. Accounting Officers must at all times ensure that all applicable accounting and financial
controls, systems, standards, laws and procedures are followed when procuring or
disposing of goods and services as provided for in Section 68(2)(e) of PFM Act 2012
and section 103 of the Public Procurement and Asset Disposal Act, 2015.

(¢)  Undelivered SIM Cards from Another Firm

The Commission also purchased other 27,237 SIM Cards from another firm for use on § August
2017. However, records show that 26,674 SIM Cards were received and distributed to
Constituencies, leaving a balance of 563 SIM Cards whose unit price is Kshs.650 that were
purchased at Kshs. 365,950.00 but were not delivered.

Submission by Accounting Officer

The Accounting Officer stated that it was not true that the Commission received 26,674 SIM
Cards from Telkom Kenya ltd. The Commission ordered for 27,237 SIM Cards which were fully
delivered and paid for as per delivery notes dated 19" June 2017 for 26,674 and another one
dated 20 July 2017 for 900. Invoice No.HEA17091769270 and delivery notes are attached. The
payment voucher no. 541 for the same is available for audit review.
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Committee Observations and Findings

1. The submission of the Accounting Officer that the Commission ordered for 27.237 SIM
Cards which were fully delivered and paid for as per delivery notes dated 19" June 2017
for 26,674 and another one dated 20 July 2017 for 900. Invoice No.HEA17091769270
(attached to the submission) appears to indicate that the Commission did not avail
documentation required under section 68(2)(n) of the Public Finance Management Act,
2012 that requires all Accounting Officers at all times to ensure that all applicable
accounting and financial controls, systems, standards, laws and procedures are followed
when procuring goods.

Committee Recommendations

1. Accounting Officers must at all times ensure that all applicable accounting and financial
controls, systems, standards, laws and procedures are followed when procuring or
disposing of goods and services as provided for in Section 68(2)(¢) of PFM Act 2012
and section 103 of the Public Procurement and Asset Disposal Act, 2015.

2.2 Management of 1,000 Thuraya modems and sim cards loaded with data

Audit has revealed that the first batch of 700 and 300 Thuraya Data Modems and Sim Cards with
unlimited data bundle were delivered and distributed to the Constituencies before the General
Election. However, records show that only 339 modems and SIM Cards with data usage of only
4 GB were used.

Indications are that the Commission did not evaluate the actual data required, which would have
been the basis for determination of actual cost. Further. the Commission has not clarified why it
was not necessary to negotiate for post payment arrangements that would have guaranteed
payment for actual data utilized.

Submission by Accounting Officer

Results Transmission using the Thuraya modems was one of the three alternative methods the
Commission used to assure business continuity. It was not expected that all the methods will be
used at the same time. Transmission using the Thuraya modems was to be used in event of
failure of the other alternative methods. This was risk mitigation measure as per Elections
Amendment Act 2016 Section 39(1) (C) and 44; and Election (Technology) Regulations.
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As redundant links, the Thuraya modem solution was to ensure 100% network availability at all
times. This necessitated the use of the 1000 Thuraya modems during the GE. The unlimited
package was the only option that was least expensive and did not require a longer-term contract.

With regard to negotiation for postpaid arrangement, none of the Mobile Network Operators
(Safaricom, Airtel and Telkom) had a tariff where they give bundles to customers on credit and
then later on pay for actual data utilized. The customer either purchases a pre-determined bundle
size or load airtime and consumes data on the go.

Committee Observations and Findings

.. Value for money was not achieved in above procurement

Committee Recommendations

1. Within six months of the adoption of this report, the Commission must develop an
election management policy that will regulate the management of utilization of data on
modems and sim cards loaded and the policy shall contain parameters for evaluating the
actual data required as the basis for determination of actual cost.

2.3 Failure to provide payment vouchers and other documents

In addition, the Commission has not provided for audit review Payment Voucher and other
supporting documents used to pay M/s Telkom for 16,825 SIM Cards claimed to have been used
for the Fresh Presidential Election. The Commission is, therefore, in breach of Section 9 (1) (e)
of Public Audit Act, 2015.

Submission by Accounting Officer

Payment voucher no. 949 amounting to Kshs 30,362,362.00for the provision of SIM Cards, SLA
Management APN, and APN Backhaul and services was paid on 2017/18financial year and does
not relate to the year under review (i.e. 2016/17).The voucher is however available for audit
verification.

Comumittee Observations and Findings

1. The Committee observed that the Commission “needs assessment” did not exhaustively
look into alternatives of procuring especially data bundles. Owing to what they called
backup, they ended procuring excess bundles some of which were not used. It is also
apparent that Mobile Service Providers did not want to give IEBC a special treatment on
type of bundles to purchase.

o

The Committee noted that the purchase of Thuraya Modems was not properly planned.
While most other requirements had been budgeted for, the need for Thuraya satellites was
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an afterthought. As a result the execution was not optimal use of resources. A further
analysis shows that the former commissioners had planned for the election well in
advance but the plan had to be reviewed by the new team. Although it is the mandate of
the Commission to review plans and strategies, it is important that Parliament revisits its
approach of replacing Commissioners. Late replacement leads to situations where key
plans end being distorted, as was the case for satellites procurement.

There was also disagreement as to whether or not the data bundles were loaded on the
Thuraya SIM cards. This matter has since been clarified based on the evidence brought
before the Committee. The Commission needs to improve on its record management at
the stores and coordinate better its logistics functions.

(O8]

Committee Recommendations

1. The Commission should in future conduct comprehensive needs assessment including
alternatives when procuring data bundles.

2. A review of the satellites purchased to establish whether there is value for money n
terms of future utilization.

The Commission should improve its store record management using ICT systems that are

(OS]

readily available in the market.

4. MNOs should be compelled to provide cost-effective services to the Commission when it
comes elections management. Election management is a public interest issue that should
not attract profit.

3.Procurement of data centres and back up infrastructure (cloud services)

A letter Ref No. GIS/BUMEA/LL/2017-0000027822 dated 28 June 2017 and IEBC’s response
Ref No. [EBC/ADMY/5/17 dated 30 June 2017 confirms installation of Database on the NTT
Cloud based platform in London UK from 29 June to 30 September 2017.

According to the addendum to the evaluation report dated 28 September 2017, the supplier had
admitted inability to install Result Transmission Systems (RTS) in the local environment due to

time and technical constraints.

Indications under Paragraph 6 of the scope of work contained in the Terms of Engagement for
Safran Identity and Security Limited dated 17 October 2017 are that, the supplier was contracted
by the Commission to install and configure backup and backend infrastructure (Cloud Service)
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which included installation of RTS application; Data Base and System Security and monitoring
access as may be requested.

3.1Audit Findings

In all, IEBC spent on Back Up Infrastructure (Cloud Services) for Supply and implementation of
IEBC primary and secondary data centres for General Election and Fresh Presidential Election
respectively Kshs.249,128,933.52 and Kshs.73,677.117.88.00. The Commission was to build a
new converged server for primary data center and disaster recovery site to support its electoral
technology requirements and other Commission IT operations. The data centers were to provide
a seamless access and high availability service to comply with provision of all election laws.
The tender was evaluated and awarded to a contractor at a tender sum of Kshs.249,128.933.52 on
21March 2017.

Examination of records revealed that the contractor has been paid the entire contract amount of
Kshs.249,128,933.52 for delivery of hardware. However, the Commission paid the vendor
before testing and commissioning of the equipment.

Other related expenditure were the following:

' Services ’ Contract Value |
| Kshs ,

fProvision of IBM server infrastructure and KIEMs security5452,006,003.77 ;

| monitoring solution

' Provision of Oracle database and security solution

site

|

1

g

- Provision of Co-location services for data centre and disaster recovery |
!

|

753,684,734.45 |

Contract for BVR IBM server infrastructure maintenance and KIEMS infrastructure security
monitoring solution was awarded through direct procurement method to a firm at
Kshs.452,006,003.77 on 17 July, 2017 for a period of one (1) year ending in June 2018. The
Commission has explained that Kshs.83,094,240.00 has so far been paid out of
Kshs.452,006,003.00 and the contract has been terminated.

These expenditure unless implemented Judiciously for on-going back up and data centre
infrastructure, could lead to nugatory investment. The investment was anticipated to include;

(a) Vulnerability and event management
(b) Cyber security operations center (CSOC)
(c) SOC automation
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(d) Web application firewalls

(e) Anti-distributed denial of service solution

(f) Next generation firewalls, email security and licenses
(¢) Network discovery and compliance solution

(h) Training on deployed security solutions

(i) One-vear hardware warranty and technical support

Submission by Accounting Officer

The Accounting Officer stated that it was not true that the Commission paid the vendor before
testing and commissioning of the equipment. The contract for the supply, delivery, installation,
commissioning and support of the IEBC primary and secondary datacenter hardware and storage
was signed on 22/03/2017, delivery of the equipment done on 30" June 2017 (delivery note and
technical test and acceptance done on 1 1" July 2017 by contract implementation committee. The
vendor issued the warranties on 13 June 2017andPayment made on 14" September 2017 after all

the above requirements had been met.

With regard to sourcing of IBM server infrastructure and KIEMs security monitoring solution
using direct procurement the Commission used the method pursuant to section 103(2) (d) of the
Public Procurement and Asset Disposal Act, 2015 which provides the following:

“the procuring entity, having procured goods, equipment, technology or services from a supplier
or contractor, determines that additional supplies shall be procured from that supplier or
contractor for reasons of standardization or because of the need for compatibility with existing
goods, equipment, technology or services, taking into account the effectiveness of the original
procurement in meeting the needs of the procuring entity, the limited size of the proposed
procurement in relation to the original procurement, the reasonableness of the price and the
unsuitability of alternatives to the goods or services in question”

The BVR System in use was acquired by the Commission in 2012 and holds critical data on the
register of voters. The current voters register is hosted in IBM server infrastructure.

With regard to auditor’s comment on nugatory investment the Commission would like to
respond as follows:-

The Commission was not only acquiring the IBM security solution for the 8" August 2017
General Election support but also to secure its internal systems and network which are used in
the day to day operations of the Commission’s mandate including the elections as indicated in
the IBM terms of reference.
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The BVR system runs on IBM servers, IBM conducted an assessment which showed that the
" maintenance of the servers were out of warranty. The assessment report indicated that the
support was critical.
The provision of IBM Server Infrastructure and KIEMS security monitoring solution contract

included the following: -

a. Maintenance of the BVR server’s infrastructure. This was delivered before the election as

per attached IBM Maintenance report.
b. Security Operation center was used during the 8/8/2017 GE as per IBM sign off Report
Supply of other security monitoring solutions for the GE

Deliverable item number (c) above was not implemented because IBM terminated the contract
on 9th October 2017. All the unverified deliverables i.e. item (a) to (i) in the audit query fall
under this deliverable.

The Commission undertook a joint verification exercise with IBM on June 2018 to determine the
i value of the work done up to the point of termination for discharge of liability if any.Following
this exercise IBM have delivered as shown in the table below;

| ¥ |
i i |

E |
| SP(iIiEDULE BEA D |
B | u SOLUTION QTY ) LETTER(NCL | PENDING '
N LIS 16%VAT)
| 16%VAT) o
| |
Supply and installation of ‘
1. |t ity informatior |
| & | T Seeunty information |, 615,568.51 197,000.00 | 418,568.51 |
and event management ‘ -
. ' solution (SIEM)-qradar
{
| Supply and Installation of
. ; 2. | a Vulnerability and patch | 2 30,244.39 30,000.00 24439
f management solution.
!
t Provision of Cyber
’ 3. | Security Operations | 1 | 720,214.86 | 689.500.00 30,714.86 |
| | Center (CSOCQ) | :
| | | | l
. | | Supply and Installation of E “ j
| S. ' the Web  Application | 2 | 193,389.98 | 147,000.00 ; 46,389.98 |
|

: | | Firewall (WAF)
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; IISEC DEMAND |
. .| SCHEDULE ) *

] 4 SOLUTION QTY (INCL LETTER(INCL | PENDING
| %V - |
| 16%vaT) | [6#VAT) |
? Supply and Installation of
| 7. the Next  Generation | 4 85,578.90 2,900.00 82,678.90 '
| Firewalls
L
i Supply and Installation of
5 the  Unified  Threat
| 8. 3
| Matiagetient (ULMG & 2 304,427.07 264,000.00 40,427.07
[ Email Security solution.
T Supply and Installation of
| 19, | DUPPYY and instaliation of| 197,767.24 149,000.00 48,767.24 |
; Hardware Servers
|
: SOC services: |

11. | Implementati i
| peieIiaton  SENES) 770.160.25 394,000.00 | 376,160.25 |
and Project Management |
Services ’
Maintenance and Support '

14. | Services for the BVR|LOT 190,133.28 62,300.00 127,833.28

servers
TOTAL 4,351,743.32 1,935,700.00 2,416,043.32
!

i.  The $800,000 was mandatory payment upon execution of the contract.

ii.  The IBM deliverables are totaling to $ 1,935,760.00 according to their demand based on
the joint verification exercise between IBM and IEBC. However, the Commission is in
the process of validating the termination process in accordance with the terms of the
contract which carries with it penalties and surcharges and shall be applied accordingly
before the payment of the balances.

iii. The Commission confirms that a number of deliverables have been installed and are in

use in the daily operations in supporting the technology and security of the Commission’s
operations. For the pending deliverables, which mainly involves installation,
configuration, and commissioning, the Commission will complete the respective project
deliverables accordingly once the contract settlement process is complete.
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With regard to provision of collocation services amounting to Kshs. 28,035,283.68 the
Commission would like to respond as follows: -

The Commission’s Datacenter based at Anniversary Towers, 17% floor, was commissioned in
2010. Its location, proximity to ground floor, accessibility and environmental conditions are not
ideal for the magnitude of the Commission’s operation. Equally the data centre was already
obsolete in all aspects.

This 1s what informed the Commission’s decision to procure co-location services with a modern
data center facility for the Commission’s day to day operations and elections, and to recruit a
manager to be specifically responsible for this function. The co-location data centre services are
currently in use for the operations of the Commission and will remain in use for at least the next

5 years.

With regard to investment of Kshs. 273,643,447.00for provision of Oracle Database and Security
the Commission would like to provide the following representation: -

The need to procure Oracle database licenses was a requirement for the installation of KIEMS.
Following a review and assessment of the Commission’s technology environment and security
systems by Oracle there was need to ensure proper security of the Commission’s database
systems that utilize the same. The solution procured mainly consisted of the following
deliverables;

a. The supply of Oracle Enterprise licenses.
b. Installation of the Oracle enterprise management solution.
c. Installation of Audit vault and Database Firewall.

All above deliverables were supplied and used during the GE and FPE, and are currently
installed in the local data Centre. This was confirmed by the KENAO Auditors.

Committee Observations and Findings

The Committee observed that all above deliverables were supplied and used during the GE and
FPE, and are currently installed in the local data Centre. This was confirmed by the KENAO
Auditors.

Committee Recommendations

The Commission should expedite the settlement of all genuine payments due to the suppliers in
order to save the public from incurring additional costs that would arise from potentially
protracted legal disputes.
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3.2 Change of Mode of Result Transmission Infrastructure

Although it has been explained that the technical specifications for new converged primary and
secondary data centers was to support its electoral technology requirements and other
Commission’s IT operations, whose primary purpose was to aid transmission of election results
among other functions, the Commission changed result transmission system to what is casually
referred to as “cloud services”.

In the circumstances, it is not possible to confirm the lawfulness and value for money for the
expenditure totaling Kshs.249,128,933.00 relating to Primary and Secondary Data Centers as
required under Section 68(1)(a) and (b) of the Public Finance Management Act, 2012.

Submission by Accounting Officer

The Accounting Officer stated that it was not true that the only primary purpose of the servers
was to aid transmission of election results. The Commission was replacing its aging
infrastructure as per the terms of reference in the contract provided. The Commission has since
migrated all its servers including results transmission systems and data bases into this
infrastructure.

Committee Observations and Findings

y—

The explanation by the Accounting Officer that the Commission was replacing its aging
infrastructure as per the TORs in the contract was unsatisfactory in light of the fact that
the it did not explain the casual change of the result transmission system to “cloud
services” and therefore the Committee could not establish the lawfulness and value for
money for the expenditure totaling Kshs.249,128.933 relating to Primary and Secondary
Data Centers as required under Section 68(1)(a) and (b) of the Public Finance
Management Act, 2012.

2. The Committee marked the matter was marked as unresolved

Committee Recommendations

1. Within 6 months of the adoption of this report, pursuant to the provisions of section 38 of
the Public Audit Act, the Office of the Auditor General should conduct a procurement
audit to establish the lawfulness and value for money for the expenditure totaling
Kshs.249,128,933 relating to Primary and Secondary Data Centers as required under
Section 68(1)(a) and (b) of the Public Finance Management Act, 2012.

4.Purchase of oracle database and security solution

(i) Background and Award of Contract
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Examination of records show that a vendor was instructed through unreferenced letter dated 13
April, 2017 to offer review and assessment of election technology. The vendor submitted a
report on 3 May, 2017 and on 23 May, 2017 the Commission developed Terms of Reference
based on the vendor’s recommendations.

The contract for supply and provision of the database and Security solution was awarded through
direct procurement to the same vendor at a contract sum of Kshs.273,643,457.00 within three (3)
days starting with tender opening on 29 May, 2017, evaluated and negotiated on 30 May, 2017
and awarded on 31 May, 2017.

(if)  Audit Findings

(a)  Unplanned Expenditure

The Commission procured these licenses at Kshs. 273,643,457.00 Examination of records shows
that the ICT department at IEBC requisitioned the purchase of Database Solutions and Licenses
at a cost of Kshs. 80,000,000.00 There appears to have been an excess expenditure of
Kshs.193,643,457.00

Submission by Accounting Officer

The Accounting Officer stated that with regard to supply and provision of the database and
security solution using direct procurement the Commission used the method pursuant to section
103(2) (a) of the Public Procurement and Disposal Act, 2015 which provides the following: -

“the goods, works or services are available only from a particular supplier or contractor, or a
particular supplier or contractor has exclusive rights in respect of the goods, works or services,
and no reasonable alternative or substitute exists”

The IEBC voters’ registration data is hosted in an Oracle database platform. Oracle is the only
service provider for Oracle licenses for database and related services.

The User directorate requisitioned for the purchase of Oracle licenses at an estimated cost of
Ksh. 80,000,000.00. The Commission had planned to only procure the Oracle licenses. However,
KPMG Audit report provided insight on the status of the database of register of voters which
informed the need for the review and assessment of the Commission’s technology. Oracle
technologies were in this regard engaged to undertake the review.

After a review and assessment of the Commission’s technology, it became clear that the extra
funds were required to purchase Oracle database and security solution to adequately address the
gaps identified. This required additional funding which was then sought in the 2017/2018
financial year to bridge the budget gap and the same approved by the National Treasury on 30™
August 2017.
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The Commission further, reviewed its procurement plan which was approved by the Accounting
Officer to facilitate the procurement of the oracle database and security solution. It should be
noted that, no procurement process can be initiated before budget availability and approved
procurement plan in [FMIS.

Committee Observations and Findings

1. The Commission had planned to only procure the Oracle licenses.

2. The KPMG Audit Report on the status of the database of register of voters informed the
need for the review and assessment of the Commission’s technology and consequently.
additional funds to the tune of Kshs.193,643,457 were incurred to purchase the Oracle
database and security solution to adequately address the gaps identified.

The matter was marked as resolved.

(U8)

Committee Recommendations

1. Accounting Officers should always ensure that all applicable accounting and financial
controls, systems, standards, laws and procedures are followed when procuring of goods
and services as provided for in Article 229 (4)(h) of the Constitution and section 68(2)(e)
of the Public Finance Management Act, 2012.

(b)  Audit Verification

An audit verification revealed that the Database had been installed at IEBC but another
contractor had not installed the Results Transmission System (RTS) application and the vendor
had not implemented the Real Application Cluster (RAC) for the Results Transmission System
and Database Vault.

Submission by Accounting Officer

He Accounting Officer stated that it was true that the vendor had not installed the Results
Transmission System (RTS) application in the local environment due to time and technical
constraints. However, the installation of Database and RTS was done on the NTT Cloud based

platform

It was also true that another vendor did not implement the Real Application Cluster (RAC) for
the result transmission system that allows up to 100 instances of a single database. The vendor
installed a single database instance of the RTS database for purposes of elections. However. a
meeting between Oracle and IEBC held on 4th May 2018 agreed on plan to implement the RAC.

All the milestones for the project have been delivered except for the implementation of Real
Application Cluster (RAC). The cost of RAC has been withheld until the component is fully
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implemented. Further, the Commission has not made all the payments and will only pay when all
milestones are satisfactorily achieved.

All the other Oracle database deliverables were implemented as expected and the system was
operational and functional. This was confirmed by the auditor general. The [nspection and
Acceptance certificates are available for audit review.

Committee Observations and Findings

1. The Commission must ensure that Oracle fully performs its part of the contract.

2. The Commission should ensure independent assessment of ICT requirements to avoid
potential conflict of interest in cases such as IBM and Oracle.
3. The process of procuring Oracle was full of intrigues and must be investigated to

establish who brought Oracle to the Commission in the first place.

Committee Recommendations

1. The Commission should expedite the settlement of all genuine payments due to the
suppliers in order to save the public from incurring additional costs that would arise from
potentially protracted legal disputes.

(NS

Within six months of the adoption of this report, the Cabinet Secretary to the National
Treasury must ensure that the Accounting Officer of the Commission adheres to
recommendation under paragraph 1 and report to Parliament.

S.Procurement of co-location services for data centre and disaster recovery site

Audit of contract of procurement of Co-Location Services for Data Centre and Disaster
Recovery Site revealed unsatisfactory matters as follows:

Award of Contract to Un-Prequalified Bidder

The Commission through letters Ref IEBC/ADM/5/18 dated 22 August 2016 and Ref. No.
[EBC/ADM/5/18 dated 22 August 2016 addressed to Kenya Revenue Authority and Capital
Markets Authority respectively requested for names and contacts of various service providers
who positively responded to their tender for provision of data center co-location services.

In response, the two (2) agencies provided the required information through letters Reference
No. CMA/PROC/1/063 dated 29 August 2016 and Ref No. KRA/5/1003/44 dated 7 September
2016.
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However, in unclear circumstances, the tender evaluation committee recommended the award of
the contract to a firm which was not listed in responses, therefore, could not provide service for
Co-location Services for Data Centre and Disaster Recovery Site at a tender sum of Kshs.
23.111.083.68.

Further, the contract was again varied by Kshs.4,.924,200.00 and awarded to the firm at Kshs.
28.035,283.68 for which no explanation has been provided.

We reiterate the earlier recommendation that these expenditures unless implemented judiciously
for on-going back up and data centre infrastructure, could lead to nugatory investment.

Submission by Accounting Officer

The Accounting Officer stated that the Commission noted that the issue of Collocation of
Secondary site is a security issue from risk management point of view. According to best
practices, the ‘hot site facility’ for an organization should not be known. In accordance with the
above assertion, The Commission wrote to the CMA and KRA as part of knowledge sharing
process which did not form the basis for the procurement of collocation services.

From their responses, the Commission noted that the firms that had expressed interest in their
tenders were not owners of the collocation facilities but were only sub dealers. It is worth noting
that the process above was not meant to prequalify any company to the Commission.

The Commission used restricted tendering method pursuant to section 102(a) and (c) of PPAD
Act, 2015 and Section 54(4) of PPD Regulations 2006 to engage M/s Telkom which was totally
different from the listing of firms provided by the CMA and KRA. Attach approval for use of
restricted tender.

In the evaluation report the Evaluation Committee noted that the bidder had provided
connectivity and replication links as options at a cost of Kshs.4,924.200.00 The evaluation
committee further noted replication link as a necessary requirement for the two Collocations sites
to work. The professional opinion dated 16" May 2017, paragraph 4.4, noted importance of
replication links and recommended award of the same. This was approved by the Accounting
Officer on 17" May 2017. Attached are the Evaluation Reports and the Professional Opinion.

In regard to nugatory investment, the Commission has since migrated all its hardware servers
and database systems to the co-location sites and the sites are optimally being utilized for the

intended purpose.
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Committee Observations and Findings

1. The variation of Kshs.4,924,200.00 arose from an evaluation report by the Evaluation
Committee which determined that the connectivity and replication links as a necessary
requirement for the two Collocations sites to work.

2. In regard to nugatory investment, the Commission has since migrated all its hardware
servers and database systems to the co-location sites and the sites are optimally being
utilized for the intended purpose.

3 Ther i’ : : b a

5. lhere appears to be a systematic challenge in the model employed in planning and

evaluating its “needs assessments™ for various projects at the Commission.

Committee Recommendations

l. Pursuant to the recommendation by the Auditor General, the Commission should ensure
that the Data Centre is fully operational in order to obtain value for money.

[\

The Commission should carry out another needs assessment to establish if the services
from IBM are required, if so, act accordingly.

6.Supply and Delivery of Ballot Papers for Elections, Statutory Declaration Forms and The
Register of Voters

Although records show that the contract was awarded through open tender, restricted tendering
and later direct procurement, the Commission has not provided letters of notification and
contract documents for all the three (3) different methods of procurement awarding the same
contract.

Further, records show double payment of Kshs.20,484,474.00 through invoice No. 2017/1024
and No. 2017/10245 dated 23 October 2017 and 24 October 2017 respectively were issued by the
Supplier for the same service of printing of ballot papers, election forms and poll registers for
use during the General Election and Fresh Presidential Election. The Commission explains that
Kshs.15,500,000.00 has so far been recovered, leaving a balance of Kshs.4,981.474.00.

Submission by Accounting Officer

The Accounting Officer stated that the Commission had provided the above reported documents
in its submission to the Auditor General on 3™ July 2018. The documents for open tender,

restricted and direct procurement are available for audit review:

1. Notification of award and the contract documents for the open tender
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1i.  Notification to the bidders of the decision of the Public Procurement Review Board
terminating the procurement process for restricted tender

1.

Notification of award and contract documents for the direct procurements

The Accounting Officer stated that it was true that the Commission overpaid the supplier by Ksh
20,484,474.00. However, an amount of 15.5m has since been recovered by the Commission. The
vendor, without concurrence of the Commission, retained Ksh 4.5m since the Commission had
outstanding invoices as follows:

' SL Date f AGPP Deserintion Amnt in IEBC PO | Amount Remar!
No Invoice P USD ' No. received o l
| 24-Apr- | IEBC - | Othaya ballot paper Payment |
L1 ’ 5,498.04 | 1718854 L 1
3 14 K240414 | & forms ' ; pending |
| 10- I[EBC - ! Payment |

10 ‘ North U /a Balots | 1,751.66 | 1779264 T |

| Aug-15 | K100815 | o YESmaBalon oL pending
E IEBC- Payment |
| Feh | Wi Bal 2.142.25 ’

. ?2 Feb K060216- | vongares Ballots | & PO
|1 ' Masogaleni Ballots 1,950.03 | pending |
| | | Payment

| Ngobit Ballots 2.368.14 | P
| |
19- " :
i3 2 IEBC, West Uyoma Ballots 1,918.62 1065 revised P
May-16 | K190516 - —
Lelmokwo/Ngechek I .
3,113.14 pending,
1 Ballos
| | 18 =B ) Payment
15 K150317- | Maji Mazuri Ballots |  2,742.08 1359 i
J Mar-17 | pending
| 3-Oct- /1024 Paymenr
g |20t | 2OLVA02% | o dential Forms 103,168. ayment |
17 1 pending |
Byelection ballots -
15- NA Kitui West + Paymeni |
32 ) 20,920.4 T
. Mar-18 > CAW Kinondo + | pending
i CAW Ruguru ]
! i Unapplied receipt ‘ 296,125. | Unappiied |
"GRAND TOTAL 145,573.2 296,125
o Account 150,551 | refunded
, } ‘ Balance |

|
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Committee Observations and Findings

1. The Accounting Officer submitted that the Commission had provided documents relating

to open tender, restricted and direct procurement to Auditor General on 3™ July 2018for

audit review.

o

The Vendor retained Ksh 4.5m since the Commission had outstanding invoices without
concurrence of the Commission.

Committee Recommendations

1. The Commission should fully recover any overpayment made to Al Ghurair for the
supply of ballot papers and forms.

2. The relevant investigative agencies should investigate the process of procuring ballot
papers and more particularly on claims that the Chairperson of the Commission together
with others attempted to influence the award of the tender for ballot papers against the
procurement procedure.

3. Within six months of the adoption of this report, the Cabinet Secretary to the National

Treasury must ensure that the Accounting Officer of the Commission adheres to
recommendation under paragraph 1 and report to Parliament.

4. Within six months of the adoption of this report, the investigative agencies must ensure
that they enforce the recommendation under paragraph 2, take appropriate follow-up
action and report to Parliament.

7.Supply and Delivery of Ballot Boxes for the General Elections

Examination of records shows that the Commission awarded the lowest evaluated contract for
the supply and delivery of 106,000 ballot boxes for the general elections to an engineering works
contractor at a contract sum of Kshs. 196,100,000.00 (or Kshs.1,850 per unit).

Change of Contract Price
Records show that the Commission procured additional 42,927 ballot boxes for Fresh
Presidential Election at a unit rate of Kshs.2,500.00 instead of Kshs.2.250.00 offered by the

supplier resulting in an excess payment of Kshs.10,731,750.00.

Further, the Commission has not justified change of unit cost from the initial amount of Kshs.
1,850.00 to Kshs. 2,500.00 from the firm without a validly executed contract. Indications are that
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there was an attempt to vary the contract which has resulted in total excess payment of Kshs.
27.902,550.00.

In addition, a verification undertaken in twenty-eight (28) sampled counties across the country
revealed that there was inconsistencies on issued ballot boxes maintained at [IEBC warehouse in
Nairobi compared with actual receipts in the field resulting in a variance of 9,101 ballot boxes
which have not been adequately accounted for.

Submission by Accounting Officer

The vendor, Ms. Belgon Engineering Works Ltd, specializes in fabrication works including
fabrication of ballot boxes and lids. The firm has previously supplied the Commission with
fabricated ballot boxes and the same used in various elections.

The Commission started procurement process under tender IEBC/44/2017/18  where the bidder
quoted a unit price of Kshs.2,250.00 for the additional 42,927 ballot boxes for Fresh Presidential
Election. The notification of award dated 29”‘September was issued and was accepted by the
Supplier on 2nd October 2017. However, the supplier expressed inability to meet the deadline for
26"October 2017 election because of time constraints.

On 4™October 2017 the supplier held a meeting with the Commission to express his concerns
and on 5"October 2017 he followed it a letter proposing a way forward which involved a
combination of local and international production. This involved addition cost in terms of freight
amounting to USD 302,335.00. The Commission abandoned the tender because of cost
implication and risk related to late delivery. No contract was signed.

The Commission initiated a fresh direct procurement which closed on 10™ October 2017. The
supplier made an offer of Kshs. 2,500 per unit which was awarded. The supplier accepted the
award. Contract was signed with the supplier on 17th October 2017.

The increase in unit price from Kshs. 1,850.00 to Kshs. 2,500.00 was occasioned by shorter
delivery timelines required for the Fresh Presidential Election than required for the General
Election. The supplier’s production capacity was not adequate to produce the required quantity
within less than two weeks necessitating deployment of extra resources by the suppliers.

It is not true that there were inconsistencies of records on issued ballot boxes maintained at the
IEBC warehouse. Attached is Stores Ledger and Controi Card (S3) 427668; 860510: 860512;
Delivery Notes and Supporting Copies of counter receipt (S13) No. 5939312 and Issue Voucher
(S12)
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Committee Observations and Findings

1. The Commission started procurement process under tender IEBC/44/2017/18 where the
bidder quoted a unit price of Kshs.2,250.00 for the additional 42,927 ballot boxes for
Fresh Presidential Election. However, the supplier expressed inability to meet the
deadline for 26"October 2017 election because of time constraints and proposed a design
variation of USD 302,335.00. The Commission terminated the tender.

2. The Commission initiated a fresh direct procurement and awarded the tender to Ms.
Belgon Engineering Works Ltd at an offer of Kshs. 2,500.00 per unit.
3. The increase in unit price from Kshs. 1,850.00 to Kshs. 2,500.00 was occasioned by

shorter delivery timelines required for the Fresh Presidential Election than required for
the General Election.

4. There appears to be a systematic challenge in the model employed in planning and
evaluating its “needs assessments” for various projects at the Commission.
Committee Recommendations

1. The Commission should establish framework contracts with more than one supplier so
that it is not held hostage when it comes to pricing with the aim of ensuring that resources
o o

of the Commission are use in a way that is effective, efficient and economical pursuant to
the provisions of section 68(1)(b) of Public Finance Management Act, 2012.

8.Supply and delivery of badges

Examination of records show that the Commission awarded a contract for the supply and
delivery of 550,381 badges on 20 March, 2017 to a construction company at a contract sum of
Kshs. 44,030,480.00.

Audit Findings

(a) Alteration of Contract Price Schedule
Examination of the Form of tender revealed interlineations on quantity, unit cost and the total
price figures show that the initial contract amount was Kshs.9,554,370.00, however, it was later
cancelled and changed to Kshs.44,030,480.00 for the supply of 550,381 badges. No satisfactory
explanation was provided for change resulting in excess payment of Kshs.34,476,110.00 whose
value and authorization cannot be confirmed in accordance with Section 68(1)(a) and (b) of the
Public Finance Management Act, 2012.
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Submission by counting Officer

The Accounting Officer stated that it was true that there was alteration on the form of tender in
the bid document. However. the alterations were made by the bidder before submitting the bid

documents and the same duly counter signed.

From the tender opening minutes and register, the quoted price tender sum of Ksh. 44.030,480 is
consistent with the form of tender amount. The quantities were also consistent with the
addendum to the tender advert. Find attached tender opening register, tender opening minutes,
form of tender IEBC/31/2016-2017 page 33 and 35 of the bid document and the notice of the
addendum to the tender.

Committee Observations and Findings

Ls

The initial explanation of the Accounting Officer was not satisfactory to the extent that it
did not expound on the reasons that informed the alterations that were made by the bidder
before submitting the bid documents resulting in excess payment of Kshs.34,476,110.00
whose value and authorization cannot be confirmed in accordance with Section 68(1)(a)
and (b) of the Public Finance ManagemOent Act, 2012 and section 54 (2) of the Public
Procurement and Asset Disposal Act, 2015.

However, when the supplier was subsequently invited to give evidence before the
Committee, he was able to justify the changes on the bid documents to the satisfaction of

the Committee.

Committee Recommendations

Accounting Officers must always be guided by the Average Price List published by
the Public Procurement Regulatory Authority that is designed to assist all Heads of
Procuring Entities, Accounting Officers and all public officials involved in the
procurement function with the necessary information to comply with the aforesaid
legal requirement and in turn deliver value for money in the public service and
comply with section 54(2) of PPAD, 2015 that proscribes all transactions by public
officials in which standard goods. works and services are procured at unreasonably

inflated prices.

Within three months of tabling of this Report, the Public Procurement Regulatory
Authority must publish an updated Average Price List in light of the fact that the last
Average Price list was published pursuant to the provisions of section 30 of the Public
Procurement and Disposal Act, 2003.
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(b) Variation of Contract Price

Further, the Commission varied quantities of badges and procured 712,997 additional badges
from the same supplier at Kshs.57,038,160.00 resulting in variation of contract price by 130%
contrary to Section 139 (6) of the Public Procurement and Asset Disposal Act, 2015.

Submission by Accounting Officer

The Accounting Officer stated that it was not true that there was price variation of the badges by
130%, rather the first contract relating to tender no. IEBC/31/2016-2017 was awarded to Ms.
Talyani Construction and General Supplies at unit cost of Kshs.80to supply 550,381 badges and
the second requisition of 712,977 badges was sourced from the same supplier at unit cost of
Kshs.80 through direct procurement as per Accounting Officer approval dated 26" April 2017.
There was therefore no price variation.

Committee Observations and Findings

The explanation by the Accounting Officer that it was not true that there was price variation of
the badges by 130%, rather that there was a variation in the amount to be supplied, that is
350,381 badges under tender no. IEBC/31/2016-2017 and 712,977 badges under the second
tender was satisfactory.

Committee Recommendations

Accounting Officers must at all times ensure that all applicable accounting and financial
controls, systems, standards, laws and procedures are followed when procuring or disposing of
goods and services as provided for in Section 68(2)(e) of PFM Act 2012.

Delivery Costs

Although records show that the cost for delivery of 550,381 badges to seventeen (17) Regional
offices across the country was included in initial contract sum of Kshs.44,030,480.00, these
badges were delivered in Nairobi through Counter Receipt Number 5982572 on 30 June, 2017.

Submission by Accounting Officer

The Accounting Officer stated that it was true that the supplier did not deliver to the regions as
per the bid document. The Commission wrote to the supplier in June 2018 requesting for refund
and also referred the issue to the legal office to institute a recovery proceedings (Annex 28).
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Committee Observations and Findings

o

(oS

The explanation by the Accounting Officer that the Commission wrote to the supplier in
June 2018 requesting for refund and has instituted a recovery proceedings as the supplier
did not deliver to the regions as per the bid document was satisfactory.

However. when the supplier, Ms. Talyani Construction and General Supplies, appeared
before the Committee, they submitted that the decision to deliver the badges to a central
location in Nairobi arose from a round-table meeting the Commission had with suppliers
earlier on. No evidence was produced to support this claim, though. The supplier further
submitted that they had in fact mobilized adequate logistics and were prepared to deliver
the badges to the 17 regional offices before the latter decision was arrived at.

Further, the Committee established that there was no actual costing of the transport
element in the contract for the supply of the badges and, indeed. the Commission’s letter
asking for a refund did not indicate the amount to be refunded.

Committee Recommendations

1.

Within six months of the adoption of the report, the Accounting Officer must table a
report before Parliament indicating the status of proceedings to recover the cost for
delivery of 550,381 badges to seventeen (17) Regional offices across the country from
Ms. Talyani Construction and General Supplies.

The Accounting Officer must at all times ensure that contracts are watertight and that any

decision to vary any provision of the contract should be in writing to avoid creating
loopholes that could lead to unavoidable costly litigation.

(¢) Audit Verification

An audit verification undertaken in thirty (30) sampled counties across the country revealed that
there were inconsistencies on issued badges maintained at [EBC warehouse in Nairobi compared
with actual receipts in the field resulting in a variance of 170,298 badges which have not been

accounted for.

In this circumstance, it is not possible to confirm that IEBC procured badges whose total cost is
Kshs. 101,068,640 using a system that is fair, equitable, transparent, competitive and cost
effective as required under Article 227 (1) of the Constitution of Kenya, 2010.
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Submission by Accounting Officer

The Accounting Officer stated that it was not true that there were inconsistencies of records on
issued badges maintained at the IEBC warehouse. He stated that the stores ledger and control
card (S3) delivery notes and supporting copy of counter receipt (S13) No. 5982572 and issue
vouchers (S12) were attached.

Committee Observations and Findings

1. The submission by the Accounting Officer was insufficient insofar as there was no
explanation offered for a variance of 170,298 badges arising from inconsistencies on
issued badges maintained at IEBC warehouse in Nairobi co npared with actual receipts in
the field.

Committee Recommendations

1. Within three months of the adoption of the report, the Auditor General must table a report
before Parliament indicating the findings of the review and verification of the stores
ledger and control card (S3) delivery notes and supporting copy of counter receipt (S13)
No. 5982572 and issue vouchers (S12).

o

The Commission should employ the use of ICT (Information and Communication
Technologies) to improve on its record management especially in the field.

9.Supply of gas lamp mantles

(1) Irregular Award of Contract

Examination of Paragraph 2.24 of Appendix to Instructions to Tenders MR 9 of the tender
documents required that each bidder was expected to submit a sample in a sealed envelope. The
purported winning bidder did not submit a sample, therefore, was non-responsive.

Records aiso show that the Commission did not eliminate the firm from the process, instead
awarded the contract for supplying gas lamp mantles to the same firm at Kshs.5,489,000 contrary
to Section 86(1) of the Public Procurement and Asset Disposal Act, 2015.

Submission by Accounting Officer

The Accounting Officer stated that Ms Matkal Co. Itd submitted a sample during the tender
opening which was recorded in the sample register as entry number 25 but was inadvertently
omitted in the tender opening Minutes. The bidder therefore was responsive during the
preliminary evaluation stage and all the subsequent evaluation stages as indicated in the tender

evaluation reports.
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Committee Observations and Findings

1. The submission by the Accounting Officer that a sample during the tender opening which
was recorded in the sample register as entry number 25 but was inadvertently omitted in
the tender opening Minutes was insufficient as no tender opening minutes were submitted
in support of the submissions.

Committee Recommendations
1. Accounting Officers must at all times ensure that all applicable accounting and financial
controls, systems, standards, laws and procedures are followed when procuring or
disposing of goods and services as provided for in Section 68(2)(e) of PFM Act 2012.

(i) Direct Procurement
Examination of documents has further revealed that the Commission ordered additional
mantles at Kshs.10,710,336 through direct procurement.

Submission by Accounting Officer

Tender no. IEBC/12/2016/17 was a competitive open tender while the second procurement for
fresh presidential election was a direct procurement duly approved by the Accounting Officer as
per section 103(2) (b) and (d) for purposes of standardization. The Accounting Officer attached
approval for direct procurement, notification for award, and acceptance letter from the supplier.

Committee Observations and Findings

I The Accounting Officer obtained approval from the Commissioners for direct
procurement under section 103 (2)(b) and (d) of PPAD, 2012.

Section 103(2) (b) and (d) of PPAD, 2012 provides:

“(2) A procuring entity may use direct procurement if any of the
following are satisfied—

(b) due to war, invasion, disorder, natural disaster or there is an
urgent need for the goods, works or services, and engaging in
tendering proceedings or any other method of procurement
would therefore be impractical, provided that the circumstances .
giving rise to the urgency were neither foreseeable by the
procuring entity nor the result of dilatory conduct on its part:..

(d) the procuring entity, having procured goods, equipment,
technology or services from a supplier or contractor. determines
that additional supplies shall be procured from that supplier or .
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contractor for reasons of standardization or because of the
need for compatibility with existing goods, equipment,
technology or services, taking into account the effectiveness of
. the original procurement in meeting the needs of the procuring
entity, the limited size of the proposed procurement in relation to
the original procurement, the reasonableness of the price and the
unsuitability of alternatives to the goods or services in question;”

2, The Committee did not receive an explanation on the aspects of standardization that the
Commission relied on for the direct procurement.

Committee Recommendations

1. Accounting Officers must at all times ensure that all applicable accounting and financial

> controls, systems, standards, laws and procedures are followed when procuring or
disposing of goods and services as provided for in Section 68(2)(e) of PFM Act 2012
' and section 103 of the Public Finance Management Act, 2012.

(iii)  Audit Verification in the Field

An audit verification undertaken in twenty-nine (29) sampled counties across the country
revealed that there were inconsistencies on issued gas lamp mantles maintained at IEBC
warehouse in Nairobi compared with actual receipts in the field resulting in a variance of 66,540
gas lamp mantles which have not been adequately accounted for.

Submission by Accounting Officer

The Accounting Officer stated that it was not true that there were inconsistencies of records on
gas lamp mantles maintained at the IEBC warehouse. Attached is Stores ledger and control card
(S3)860860: 427635; 860604, delivery notes and supporting copies of counter receipt (S13) No.
5939304 and issue voucher (S12).

Committee Observations and Findings

The submission by the Accounting Officer was insufficient insofar as there was no
explanation offered for a variance of 66,540 gas lamp mantles arising from
inconsistencies on gas lamp mantles maintained at IEBC warehouse in Nairobi compared

—

with actual receipts in the field.
Committee Recommendations
1. Within three months of the adoption of the report, the Auditor General must table a report

before Parliament indicating the findings of the review and verification of the Stores

52

Report on the Examination of the Report of the Auditor General for the Financial Statements for the Independent Electoral Boundaries
Commission for the year ended 30" Jiune 2017




ledger and control card (S3)860860; 427635; 860604, delivery notes and supporting
copies of counter receipt (S13) No. 5939304 and issue voucher (S12).

o

The Commission should employ the use of ICT (Information and Communication
Technologies) to improve on its record management especially in the field.

9. Supply and delivery of security seals

Examination of records revealed that tender for supplying 3,696,000 security seals was awarded
to a contractor at Kshs.19,588,800 (or Kshs.5.30 per unit cost) and contract signed on 22 March
2017.

(1)  Audit Findings

Examination of invoices and delivery notes revealed that the contractor supplied 2.001.600
security seals valued at Kshs.10,608,480 on 22 July, 2017 leaving baiance of 1,694.400 valued at
Kshs.8.980,32C.

On 4 August, 2017. the Commission ordered 500,000 additional security seals valued at Kshs.
24,500,000 (or Kshs.49 per unit cost) from another contractor through direct procurement.
Although the Commission has explained that the unit prices of seals differ due to the metallic
nature of the latter, audit verification did not observe any metallic seals as they were of similar
quality.

In unclear circumstances, the Commission did not cancel contract for undelivered security seals
numbering 1,694,400 and the supplier went ahead to deliver these seals on 19 October, 2017
therefore, were not used for the intended purposes.

In the circumstance, it is not possible to confirm that Kshs.44,088,800 was incurred lawfully and
effectively as required under Article 229(6) of the Constitution.

Submission by Accounting Officer

The Accounting Officer stated that it was true that the Commission contracted MS Far East to
supply 3,696,000 security seals at unit cost of ksh.5.30. It is also true that the same suppliers
supplied 2,001,600 seals only before the election causing a deficit of 1,694,400. Security seals
are key strategic materials of which the polling would not proceed without.

The Commission did not anticipate that M/s Far East Limited would not meet its contractual
obligation to supply fully the required seals by 2" August 2017 6 days to the election. To
salvage the situation the Commission resorted to use of direct procurement method to avert a
constitutional crisis that may have threaten public health, welfare, safety, or damage of property.
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Due to short delivery timelines, change of procurement method and change of specifications the
prices increased from Ksh 5.3 to Ksh 49 per unit.

The specifications for the initial order made through open tender was for customized plastic seals
that required manufacturing prior to the supply. These are not off-the-shelf seals.

Due to the limited time, the Commission had no alternative but to acquire off-the-shelf seals that
are regularly used and readily available. The Commission therefore changed the specifications
from plastic to wire seals (metal) which cost more. Attached are revised specifications, direct
procurement approval, evaluation report and professional opinion.

It was true that the Commission did not terminate the contract with MS Far East connections.
However, appropriate measures have been taken to terminate the contract.

The Commission has NOT acknowledged the receipt of the seals from MS Far East connections
neither has it paid Ksh 19,588,800.

Committee Observations and Findings

1. The Supplier delivered 1,694,400 security seals numbering on 19“’October, 2017 that
were not used for the general election as intended.

[\

The explanation by the Accounting Officer that the Commission has taken steps to
erminate the contract, has not acknowledged the receipt of the seals from MS Far East
connections and has not paid Ksh 19,588,800 was insufficient as it was not accompanied
with appropriate documentation.

Committee Recommendations

1. Accounting Officers must at all times ensure that all applicable accounting and financial
controls, systems, standards, laws and procedures are followed when procuring or
disposing of goods and services as provided for in Section 68(2)(e) of PFM Act 2012
and section 103 of the Public Finance Management Act, 2012 and the Public
Procurement and Asset Disposal Act, 20135.

(ii) Audit Verification in the Field
An audit verification undertaken in thirty-two (32) sampled counties across the country reveals
that there were inconsistencies on issued security seals maintained at IEBC warehouse in Nairobi

compared with actual receipts in the field resulting in a variance of 579,169 which have not been
accounted for.
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Submission by Accounting Officer

The Accounting Officer stated that not true that there was inconsistencies of records on issued
security seals maintained at the JEBC warehouse. Attached is Stores ledger and control card
(S3), delivery notes and supporting copies of counter receipt (S13) and issue voucher (S12).

Committee Observations and Findings

l. The submission by the Accounting Officer was insufficient insofar as there was no
explanation offered for a variance of 579,169 security seals arising from inconsistencies
on security seals maintained at [IEBC warehouse in Nairobi compared with actual receipts
in the field.

Committee Recommendations

1. Within three months of the adoption of the report, the Auditor General must table a report
before Parliament indicating the findings of the review and verification of the Stores
ledger and control card (S3), delivery notes and supporting copies of counter receipt
(S13) and issue voucher (S12).

2. The Commission should employ the use of ICT (Information and Communication
Technologies) to improve on its record management especially in the field.

o

The Commission should award contracts to only reliable suppliers.

4. The Commission should consider blacklisting M/s Far East Limited for non-delivery.

il Supply, Delivery, Installation Implementation and Commissioning of Wide Area
Network in Two Hundred and Ninety (290) New Locations, Eighteen (18) Existing
Sites and Provision of Dedicated Internet Services

(i) Award of Contract

The tender for supply, delivery, installation, implementation and commissioning of Wide Area
Network (WAN) in two hundred and ninety (290) new locations, eighteen (18) existing sites and
provision of dedicated internet services was advertised in the three local dailies and the
Commission website on 16" January, 2017. Bids appear to have been evaluated and the contract
was awarded to a firm at Kshs.128.,472,393 on 10 April 2017 for a three-year contract period.
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(1)  Audit Inspection
(a)  Test of Internet Network

Although Paragraph 6.5.1 of the contract document requires that the Commission shall inspect
and/or test the services to confirm their conformity to the contract specification, records appear
to indicate that internet services were never tested despite the fact that the commission has paid
Kshs.117,965,958 (or 90% of the contract price) through payment voucher number 1832 and
4098 both dated 30 June 2017.

Submission by Accounting Officer

The Accounting Officer stated that it was not true that the internet services were never tested to
confirm their conformity to the contract specifications. The Implementation of the WAN project
had several milestones which included installation, testing and commissioning of the 308
LAN/WAN sites.

Each of the 308 sites were tested separately, as per the attached WAN/LAN project Sign-offs
which included confirmation of physical installation, equipment’s delivered and internet services
installed. After the sign off of the project, the sites were transitioned to operations mode for the
routine support.

Coemmittee Observations and Findings

1. The explanation of the Accounting Officer that each of the 308 sites were tested
separately and the documentation submitted, that is, WAN/LAN project Sign-offs which
included confirmation of physical installation, equipment’s delivered and internet
services installed are satisfactory and should have been availed to the Auditor General
pursuant to the provisions of section 68(2)(n) of the Public Finance Management Act,
2012.

Committee Recommendations

1. Accounting Officers must at all times ensure that they provide the Auditor General's
office where relevant, with any information it may require to fulfill its functions as
provided for in Section 68(2)(n) of the PFM Act 2012.

(b)  Audit Verification of Internet Services

Verification of internet networks in thirty-five (35) counties indicates that Wide Area Network
(WAN) which was supposed to be installed in constituency offices were not working. It appears
that IEBC did not take adequate measures to assure the requisite service level expectations.
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Even though this was not part of the contract, a further test on telephone communication system
at the regional offices also revealed that they were not working.

Submissien by Accounting Officer

The Accounting Officer stated that the internet service was installed in all the 290 constituency
offices. This was verified and confirmed by the KENAO auditors in the sampled counties. The
installation and commissioning was signed off and the sites were transitioned to operations mode
for the routine support.

It was important to note that internet availability can be affected by downtime from time to time
and when it happens, it is resolved through the support and SLA provisions.Any issues of
reliability and availability of the services at the field offices are handled through the incidence
management procedures on a day to day basis.

In the run up to 2017 General elections, the Commission managed to register over 14,000
candidates to contest for various elective positions using the Candidate Registration Management
System which was accessed through this Wide Area Network.

The Telephone Communication system was not part of the LAN/WAN project. The telephones
in the 17 former regional offices and national warehouse were installed in 2012 and are all in
operation

Committee Observations and Findings

1. The explanation of the Accounting Officer and documentation submitted in support that
internet availability can be affected by downtime from time to time and when it happens.
it is resolved through the support and SLA provisions and that any issues of reliability
and availability of the services at the field offices are handled through the incidence
management procedures on a day to day basis was reasonable.

o

The explanation of the Accounting Officer that the Telephone Communication system
was not part of the LAN/WAN project and that the telephones in the 17 former regional
offices and national warehouse were installed in 2012 and are all in operation, was
insufficient insofar as no documents were submitted in support of the explanation and the
explanation did not allege that the telephones were working.

Committee Recommendations
1. Within six months of tabling of this report, the Auditor-General should undertake a
comprehensive performance audit to evaluate, whether there was value for money in the
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procurement of internet services valued at Kshs.117,963,958 (or 90% of the contract
price) through payment voucher number 1832 and 4098 both dated 30 June 2017 and
submit the report to Parliament for tabling and debate.

o

Accounting Officers must at all times ensure that all applicable accounting and financial
controls, systems, standards, laws and procedures are followed when procuring or
disposing of goods and services as provided for in Section 68(2)(e) of PFM Act 2012

and section 103 of the Public Procurement and Asset Disposal Act, 2013.

12.Irregular procurement of transport services

(i) Award of Contract

The Commission invited open tenders for provision of transport services during the General
Elections of 2017 in all the forty-seven (47) county offices. The opening and evaluation of these
tenders is reported to have been done on the same day in all county offices.

(i)  Audit Findings

Audit verification undertaken in thirty-five counties revealed that the Commission did not have
procurement officers at that time therefore, lacked capacity to procure these transport services at
counties. Therefore, most of the contracts were awarded based on predetermined budgetary
allocation issued from the headquarters. In the absence of competition and fair award of
contracts, it is not possible to confirm that expenditure of Kshs.1,142,653,945 was fully
controlled and that the value for money was obtained on transport services as required under
Section 68(1)(a) and (b) of The Public Finance Management Act, 2012.

Submission by Accounting Officer

The Accounting Officer stated that it was not true that County offices lack capacity to procure
transport service. The Accounting Officer delegated the procurement function to the county
election managers for purposes of approving procurements within their respective counties.

In addition, the Commission has within its establishment 17 qualified supply chain assistants
serving all the counties in the field. The Commission had clustered the counties into 17 Regions
of which the available qualified staff provided procurement related support services to the
counties under their respective regions. Further, the Commission in some instances utilized the
procurement professionals either at the county government or at the district.

Committee Observations and Findings

1. The submission of the Accounting Officer that the Commission clustered the counties

1

into 17 Regions supported by 17 Supply Chain Assistants and furthe r, the Commission in
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some instances utilized the procurement professionals either at the county government or
at the district appears t be an admission that the Commission did not have procurement
officers at that time therefore, lacked capacity to procure these transport services at
counties.

2. The submission that 17 Supply Chain Assistants aided by unspecified county
procurement professionals to supervise 17 regions of a cluster of counties does not appear
to demonstrate or to confirm that expenditure of Kshs.1,142,653.945 was fully controlled
and that the value for money was obtained on transport services as required under Section
68(1)(a) and (b) of The Public Finance Management Act, 2012.

The Commission appears to have failed in ensuring that all applicable staffing systems

(OS]

and standards were ‘o“ovvea when procuring of human resource services as provided for
in Section 68(2)(e) of PFM Act 2012 and the Public Procurement and Asset Disposal
Act, 2015.

Committee Recommendations

1. Accounting Officers must at all times ensure that all applicable staffing systems and
standards are followed when procuring of human resource services as provided for in
Section 68(2)(e) of PFM Act 2012 and the Public Procurement and Asset Disposal Act,
2015.

13.Supply of BVR kit internal batteries

The contract for supply of 8000 BVR Kkits internal batteries was awarded to a firm at
Kshs.47,600,000 on 17 January 2017 through restricted tendering method.

However, examination of documents in support of procurement of BVR Internal batteries
revealed that batteries were procured, delivered in the stores but have not been totally utilized to
date. Management maintains that the batteries are usable and that out of 8,000, 3003 batteries
have been used and expects to use the rest in future. The IEBC should reevaluate usability of the
stock to ensure that expenditure totaling Kshs.47,600,000 was effective in accordance with
Section 68(1)(a) and (b) of the Public Finance Management Act, 2012.

Submission by Accounting Officer

The Accounting Officer stated that it was true that the Commission procured 8000 internal
batteries from Circuit Business Systems. The supplier delivered the batteries on diverse dates and
the Commission has been issuing them on need to do basis to the areas where there is no existing

power from the national grid.

The internal baiteries are consumables that are required from time to time and continue to be
issued, as is the case currently in the on-going Continuous Voter Registration.
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[t’s important to note that these batteries are internal batteries for laptops whose shelve life on
average is 3 — 5 years. They are therefore used as spare parts for maintenance of office laptops
and as a backup and replacement to field BVR Kits, which are about 10 thousand.

Committee Observations and Findings

1. The explanation by the Accounting Officer that the Commission procured 8000 internal
batteries from Circuit Business Systems which it has been issuing on a “need to do
basis” to the areas where there is no existing power from the national grid was not
sufficient in as far as it failed to demonstrate that expenditure of financial resources
amounting to Kshs.47,600,000 was incurred in an effective way pursuant to the
provisions of section 68(1)(a) and (b) of the Public Finance M

=

vlanagement Act, 2012.
Committee Recommendations

1. Within three months of adoption of this Report, the Commission should reevaluate
usability of the stock to ensure that expenditure totaling Kshs.47,600,000 is effective in
accordance with the provisions of section 68(i)(a) and (b) of the Public Finance
Management Act, 2012 and table a report before Parliament.

§

The Commission should ensure there is value for money for the batteries procured for
voter registration.

14.Provision of strategic communication and integrated media campaign consultancy
services

(i). Award of the contract

The Commission awarded the contract for the media campaign consultancy services to a bidder
who had initially quoted Kshs.764, 393,224.00. Prior to the award, two bidders who tied in the
combined score were invited for negotiations as per Section 131(6) of Public Procurement and
Asset Disposal Act, 2015. The Commission eventually entered into the contract on 27 July 2017
for Kshs.350,001,353. The consultant issued invoice No. PD-011576 on the same day
demanding payment of Kshs.105, 001,124.00. The invoice amount was paid through voucher
No. 155 on 1 September, 2017. The contract required 30% payment on provision of an inception

report.

(ti).  Payment before confirmation of Delivery of Services

e contract inspection and acceptance report availed for audit verification was dated November.

Th
2017 indicating that the payment was made before the confirmation of delivery of services. The
Commission provided a revised media plan which indicated a media campaign that was

concentrated over three weeks (24 July to 13 August 2017).
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(iti).  Cost of Preduction of Digital Infomercials

The records of the negotiations between the Commission and the two bidders invited for
negotiations indicate that it would not be necessary to produce different infomercials for online /
digital platforms. The same infomercials produced for television would be the ones to be placed
in the online platforms: you tube, twitter, facebook, integral, eskimi, ghafla, tuko among others.
However, management explained that the infomercials on TV were different from online
infomercials. The contract sum included an amount of Kshs.13,154,161.00 being cost of
producing infomercials for digital platforms. No satisfactory explanation was provided why this
was the case.

Submissien by Acceunting Officer

The Accounting Officer stated that the inception report was the first milestone which entailed the
preparation and submission of the strategic media plan. The revised media pian was completed
and submitted on 27" July 2017. The payment of Kshs. 105.001.124.00 made on 1 September.
2017 was in fulfillment of the clause 6.4 of the contract to tender no. IEBC/45/2016-2017.

[t was true that the contract inspection and acceptance report was dated November, 2017.
However, the inspection and acceptance report was not the basis of making the 1* installment but
rather it was a project implementation report meant to be used for the subsequent payments.

The 70% outstanding balance will only be paid after verification and satisfactory delivery as per
the contract.

Committee Observations and Findings

1. The explanation of the Accounting Officer that payment of Kshs. 105.001,124.00 made
on 1 September, 2017 was in fulfillment of the clause 6.4 of the contract to tender no.
IEBC/45/2016-2017 does not appear to elucidate whether the payment was on provision
of an inception report.

2. However, the supplier, Scanad, while appearing before the Committee, was able to
demonstrate that all the key milestones as contained in the contract had been met in due
time.

3. The Committee further established that some of these milestones were fulfilled months

after the 2017 General Elections as was envisaged in the contract.

4. The Committee noted with satisfaction that the supplier submitted an accounts
reconciliation statement to the Commission after the first round of Presidential Election
in 2017.
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Committee Recommendations

1. Within six months of adoption of this Report, the Commission must develop and table
before Parliament a strategic communication and integrated media campaign manual to
be used as a guideline for future election communication requirements by the

Commission.

0]

The Commission should expedite the settlement of all genuine payments due to the
supplier in order to save the public from incurring additional costs that would arise from
potentially protracted legal disputes.

15.Unauthorized notification of awarded contracts

Examination of tender documents and contracts show that winning bidders for tenders amounting
to Kshs.1,217,057,023.67 were notified of their award by the Head of Procurement instead of the
Accounting Officer contrary to Section 87 (1) of the Public Procurement and Asset Disposal Act,
2015.

Submission by Accounting Officer

The Accounting Officer stated that it was true that the head of procurement unit signed the
notification of award. The Accounting Officer delegated the authority to approve the awards
pursuant to section 69(4) of the PPAD Act 2015.

Committee Observations and Findings

1. The explanation of the Accounting Officer that he delegated the authority to approve the
awards pursuant to section 69(4) of the PPAD Act 2015 was reasonable. However, the
Committee notes that there was no document tabled in support of the submission that he
delegated authority in writing.

Committee Recommendations

I. Accounting Officers must at all times ensure that they provide the Auditor General's

office where relevant, with any information it may require to fulfill its functions as
provided for in Section 68(2)(n) of the PFM Act 2012.

16.Failure to provide performance security

Examination of records further show that tenders amountine to Kshs.4,312,046,372 were not
t=}

supported by the relevant performance security of 10% of the contract price contrary to Section
142 (1) of the Public Procurement and Asset Disposal Act, 2015.
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Submission by Accounting Officer

For Fresh Presidential Elections, the Commission used suppliers for the GE who had performed
satisfactorily. Supplier payments will only be made upon satisfactory performance is confirmed

Procedures have been put in place to require performance guarantees before signing of contracts
in future to strengthen controls around performance security.

Committee Observations and Findings

1. The explanation of the Accounting Officer that the Commission used suppliers for the
GE who h d performed satisfactorily was inadequate to explain the Commission’s failure
to comply wx?n .l-e provisions of Section 142 (1) of the Public Procurement and Asset
Disposal Act, 2015 to award tenders amounting to Kshs.4,312,046.372 without support of
the relevant performance security of 10% of the contract price.

—+

Committee Recommendations

1. Accounting Officers must at all times ensure that all applicable accounting and financial
controls, systems, standards, laws and procedures are followed when procuring or
disposing of goods and services as provided for in Section 68(2)(e) of PFM Act 2012
and section 103 of the Public Procurement and Asset Disposal Act, 2015.

2. Within three months of the adoption of this report, the Commission must table before
Parliament procedures that have been put in place to ensure performance guarantees
before signing of contracts pursuant to the provisions of section 142 (1) of the Public
Procurement and Asset Disposal Act, 2015.

17.Undisclosed Court Awards to the Commission

Audit examination of documents for various court cases revealed that the court awarded
Kshs.66,300,000.00 to the Commission due to various court petitions during the financial year
2015 - 2016. However, no evidence has been provided for audit to show that dues have been
collected from the respective legal firms. Further, the dues have not been disclosed as receivable
in the financial statements. The receivables from non-exchange transactions balance of
Kshs.1,403,784.000.00 is, therefore, not fairly stated in the financial statements.

Submission by Accounting Officer

The Commission has endeavored to recover costs awarded in its favor from the various
petitioners. This entails filing bills of costs against persons adjudged by the Court to be liable to
pay costs. This is however hampered by the fact that taxation of costs in court takes a while to
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process. Recovery of costs is dependent on successfully securing certificates from taxing officers
in Court followed by appropriate execution proceedings.

Further, some petitions were filed by indigent litigants acting as surrogates for politicians out to
cushion themselves against award of costs. Recovery of costs thus becomes a challenging
endeavor.

Where the Commission has been awarded costs, and the same has not been taxed, it cannot
therefore, indicate the exact amounts awarded. It can only indicate that an order for costs has
been made in its favour.

The Commission had previously written to the law firms which represented the Commission on
p y I

those matters on 28" May 2015,10™ February 2016 and 28" November 2017 asking for an

update on the process of recovery of the costs. Copies of correspondences attached.

The Commission has since recovered costs in Kakamega Petition No. 7 of 2013-Arthur Kibira
Apungu vs [EBC & Another for Kshs.300,000/- and in Machakos Petition No.§ of 2013-Party of
Independent candidate vs IEBC for Kshs. 2, 225,076/-.

On the issue of disclosure in the financial statements as receivables, the Commission made a
disclosure on court awards under Note 23 Contingent Assets and Liabilities (Page 32) of the
revised/audited financial statements.

Committee Observations and Findings

1. The Commission has recovered costs in Kakamega Petition No. 7 of 2013-Arthur Kibira
Apungu vs IEBC & Another for Kshs.300,000.00 and in Machakos Petition No.6 of
2013-Party of Independent candidate vs IEBC for Kshs. 2,225,076/-.

o

The explanation by the Accounting Officer that the process of recovery of costs is
ourt followed by

1

appropriate execution proceedings which is a lengthy process is reasonable.

3

Committee Recommendations

1. Within 6 months of the adoption of this report, the Commission must table a report before
Parliament detailing the status of recovery of costs.
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18. EZRA CHILOBA SUBMISSION

Mr. Ezra Chiloba started by stating that it was his pleasure to appear before the Committee. He
stated that he received the committee’s letter of invitation in which it requested that he appears
before the committee {0 shed more light on matters relating to the Auditor General’s report on
2016-2017 financ stetement

Commission). T”e invitation letter expressly stated that he had been adversely mentioned. He

of Independent Electoral and Boundaries Commission (the

supposed. by some of his former colleagues who have already appeared before the commuittee.
The letter however, was silent on the specific areas for which his responses were required.

1

He was pleased that with the cpportunity, he would be able to clarify and set the record straight
elat

on concerns relating the Commission’s financial management in the period under review. He did
so, first, as the Accounting Officer at the time, and second, as a citizen concerned about the

effectiveness and the efficiency in the public service. He had the privilege to serve in different
capacity in both lecal and international public sector organizations. He mentioned that all
through his career, he had been described by his fellow colleagues and acquaintances as a

distinguished professional, dedicated to excellence and committed to integrity.

He stated that he joined the Commission in February 2015 at the age of 37 through a very
competitive process led by PwC. Knowing what this appointment meant for his career and life in
general, he set out to make a difference. Every time he reflects on his tenure in his capacity of
the Chief Executive Officer (CEQ) of the Commission, he can say without fear of contradiction
that they did well despite the difficulties experienced.

He noted that they have listened to narratives that are largely shaped by what he may refer to as
“strategic misrepresentation” about the financial management by the Commission in relation to

the 2017 elections. But the reality is 51 2t they registered significant improvements in the
management of funds aliocated to the Commission relative to previous experiences. He

stated that the Committee was invited to the opinion by the Auditor General. In 2017, the
Commission was given “a qualified epinion.” In 2013, the Commission received an “adverse
opinion.” This was despite the many challenges experienced during the procurement of different
goods and services for the elections. Without underestimating the queries raised by the Auditor
General, someone familiar with elections in Kenya should be asking, how they actually achieved
that.

Under normal circumstances, it would have been prudent to allow the Accounting Officer to
oversee the audit process and provide clarification before any final report is made. However, he
noted that he never had such a chance. He was denied every opportunity to carry out his duties as
the Accounting Officer during the audit process. He stated that he has reason to believe that it
was part of the scheme to have a report that does not reflect the true state of affairs. Having
reviewed the audit queries, he is certain that each of them could have be expounded and put into
context had there been adequate support from his office. Today. we would have been looking at a
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different report. He noted that it had not banished his spirit to remain true to self, be forthright
with facts, and above all, be called to account. And that was why he was there that day.

H stated that he would provide the general context of the expenditure for the period under review
before running through his responses to the specific audit queries. Towards the end, he would
conclude and make some recommendations on the governance issues relating to financial

management by the Commission.

The mentioned that the evidence he presented to the committee must be understood from the
point of view that he had limited access to all relevant information for reasons that are in the
public domain. He stated that he was attaching evidence that he was able to access either on his
computer, or from the Internet, submissions from other witnesses, given by volunteers, and in
some cases, his own recollection and reflection on events.

GENERAL CONTEXT

He stated that:

1) Planning Context: The planning of the 2017 General Election started in 2015 when they
launched a S-year strategic plan. As a Commission, they had clarity of purpose of where
they wanted to be in five years’ time. They believed that the Commission would be a great
institution if it delivered on three main outcomes; namely; (1) delivering elections that are
efficient, effective and credible; (2) building a respected corporate brand in the provision
of electoral services; and (3) ensuring improved and sustained public confidence and

participation in the electoral process.

i) In December 2015, the Commission also prepared and shared with the country the 2017
t

SI
election roadmap with specific details of what needed 10 be done to ensure credible polls.

The activities were accompanied by a budget that was widely scrutinized and eventually
approved by Parliament. It was their commitment and his in particular, to apply the
resources effectively, efficiently and be accountable to the people of Kenya in accordance

with our Constitution.

i) The early planning for elections was critical to avoid the pitfalls and challenges
experienced in the run-up to the 2013 General Election. Early planning also meant early
procurement, early testing of technology, adequate time for training of election officials
and sufficient voter education and public outreach programme. Upon approval of the
elections budget, as early as july 2016, the Commission commenced the procurement
process for critical materials for the elections. This was through open tender process. They

never planned to procure materials and services through direct or restricted tendering

unless circumstances dictated. As one of his colleagues used to say, “2017 was the most

planned for elections.” those who complain that they were not aware that over 100
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vii)

Viil)

contracts tenders were floated, do not understand the planning context of the 2017
elections. But then the question would be: why?

Policy and Governance Context: while they planned and started execution of the election
programme well in advance, two major events happened with less than a year to the
election. First. Parliament changed the law on elections, in particular, on electoral
technology, voter register, party nominations and limiting the timelines related to these
activities.

Second, Parliament changed the governance structure of the Commission. A new team of
Commissioners assumed office just seven months to the elections. These had far-reaching
implications not just on procurements of goods and services for the elections, but also
election management in general. Indeed, the Commission that planned for the election two
years earlier was not the same Commission that finally implemented the election plan. That
was beginning of what he refers to as “a conflict of visions” in terms of the corporate
leadership of the Commission.

He noted that he was priviieged to work with the two commissions: the Issack Hassan
Commission and the Chebukati Commission. The two teams were different in terms of:
leadership approach; understanding the role of commissioners; understanding the
segregation of roles between commissioners and secretariat; understanding the basic
principles of stra <cv and risk management; and understanding the procurement policy in
¢ wished show how these different approaches contributed to some of

the public sector
the major audit queries being raised by the Auditor General.

He stated that the role of commissioners vis-a-viz that of management on procurement
issues were a source of never ending tensions and confusion within the organization. In as
far as he was concerned, the operating policy on public procurement is very clear in terms
of segregation of roles. His experience, however, was that with the new Commissioners, it
was difficult to draw the line between their role and that of the Secretariat leading to
violation of the principle of segregation of roles. Today, it is very easy for some of the
Commissioners ¢ argue tl t according to the Public Financial Management Act (2012)

‘the CEQ is accountable. While that is true, it is important that the same Commissioners are

held to account for Wha‘c he considers undue interference in the procurement process.

The Public Financial Management Act (2012), the Public Procurement and Assets Disposal
Act (2015) and Article 229 of Constitution of Kenya, are very specific on the roles of the
Accounting Ofmcer. In a nutshell, the Accounting Officer is responsible for financial
management including procurement. The Independent Electoral and Boundaries
Commission Act, 2011, designates the CEO of the Commission as the Accounting Officer.
Further, every year the Cabinet Secretary in charge of National Treasury designates the
CEO of the Commission as the Accounting Officer in accordance with PFMA (2012). In
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his capacity as the Accounting Officer, the CEO performs very specific duties for which he
or she is accountable to the people of Kenya through parliament. Mr. Chebukati calls this
“absolute responsibility.”

ix) In2009 and 2014, the Public Procurement R Reguiatory Authority and the Office of Head of
Public Service issued two circulars respectively in an attempt to clarify the role of the
Management teams and Boards on issues of procurement. The circulars acknowledged the
important role of boards in procurement ove rsight, but they limited that role to approval of
the annual budgets, approval of annual procurement plans, and receiving update in the
implementation of the plans through relevant board committees. With the principle of
segregation of roles, even the Accounting Officer, performs roles that are very specific.
He/she cannot usurp the powers allocated to specific committees set up in accordance with
the procurement law. Indeed, owing to the transition that happened in January 2017, the
principle of segregation on matter of procurement was the most misunderstood and
misapplied by the Chebukati-led team.

; X)  InFebruary 2018, the Commissioners and the CEQ were trained on co rporate governance
by the experts from the Kenya School of Government. After the training, it was clear that

the Commission needed to fast-track the development governance policy documents. In
particular, we agreed that we would develop a board charter as a way of addressing the
apparent conflict between the roles of Secretariat and the Commissioners. Unf ortunately,
as soon as we left the training, a campaign was initiated to get him out ofo"ﬁ" . He stated
that he was not sure that the board charter was ever developed. He stated that as the
Committee retreats to reflect on the evidence presented before it, he invites the Committee
to seriously reflect upon the immediate and long-term detriments of the current governance

structure in relation to financial management within the Commission.
A. SPECIFIC RESPONSES TO AUDIT QUERIES

1) Purchase of KIEMS Kit: He concurred with 1he responses provided by Acting CEO,
Hussein Marjan on the procurement of KIEMS. However, he wished to provide further

clarification as follows:

a. The Auditor General does not make an adverse finding with regard to the
procurement of KIEMS. He believed that the Auditor highlighted the same in
order to provide information on one of the major procurements for the

Commission.

b. Further, the Auditor General had not taken any issue with the fact that KIEMS
was purchased through direct procuremenﬁ. The issue of direct procurement was
raised in the June 2017 draft report before the management team provided
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clarifications. Accordingly, in their final report, the mode of procurement became

8 nen-issue.

c. However, since the issue of direct procurement of KIEMS was extensively
discussed at this Committee, he wished to further clarify that the decision to go
for direct procurement was a collegiate decision supported at the highest policy
level of the Commission. The direct procurement was carried out in accordance
with the law as per the details provided by the Acting CEO in his submissions.

d. He had seen a statement issued by Mr. Chebukati which was misleading and a
misrepresentation of facts. This was unfair to the public and he wished to put the
record straight. The Commission met severally and it is on record that direct

f«“r KIEMS had been considered way before the meeting of

Viarch, 2017.Indeed, on 28 February, 2017, when approving direct procurement

or KIEMS, the intention of the Commission was that Secretariat writes to Safran

h WD
Pk '

et

1 ~

intention to retain their services. In a further meeting held on 15
\/iar";m 2017. after reviewing the status of KIEMS procurement, the Commission
directed Secretariat to lease the equipment with immediate effect. Mr. Chebukati
also failed to point out that the Commission held a plenary meeting on 18 March,
2017, where the decision on an alternative procurement process was agreed upon.
The fact that some members did not vote for direct procurement of Safran is a
classic example of how not to conduct a procurement process. The law on
procurement provides the procedure of making awards. Once the evaluation
comimittee has made a recommendation to award, the Head of Procurement
prepares a professional opinion on the process, which will guide the Accounting
Officer in approving the award. But in the case of KIEMS and a number of other
procurements, the Commission demanded to have the evaluation reports and
professional opinions before the award of contracts. Given this situation, He
stated that he kept wondering and sometimes loudly:

,_‘

e When Plenary votes on an evaluation committee report, is it not converting
itself into an evaluation committee?

o What happens if the majority members of Plenary vote against the award as
recommended the by evaluation committee can the Accounting Olfficer reject

such a decision?

o What if there were external interests seeking to influence the award of the

render through Plenary?

e. He recalled that one of the bidders made a case for leasing equipment that had
previously been used elsewhere. Under the request by the Chairman, Smartmatic
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made their pitch to a few Commissioners, the ICT team and himself. In a

subsequent plenary meeting, the Commission adopted a resolution to lease the

system from the company even when the proposal by Management team was to

‘ upgrade some BVR kits to be used for the mandatory May 10™ voter verification
exercise. (Plenary Minutes).

how they had a better offer than Safran. The letter was received 2 days before the
contract between the Commission and Safran. He stated that he had reason to
believe that the Smartmatic’s push had something to do with the voting on 31
March, 2017. The decision to go for direct procurement must always be anchored

urgency, technological

in law; there are conditions precedent

e

compatibility, standardization, to just mention a few, that must be fulfilled. While
Smartmatic could have offered the leasing option, it was clear that Smartmatic’s

offer was not favoured by the context we were work

i) The Auditor’s report lists additional items that were purchased for Fresh Presidential
Election as shown below:

r

A ’ Description Quantity } Unit price (%) i Total (§) |
— !
Morpho tablets 1500 | 52266 | 813990 |
' % Rugged rubber protection 2000 f 13.41 26,820
Protective carrying casing {3000 15.57 46,710 ]
' Power banks 5000 29.76 148,800
Training 1 2,494,639 2,494,639
' Election day technical support 1 4,187,040 4,187,040 ;
g Logistics, storage, warehousing 1 [ 508,205 | 508,205 |
‘ Ten TB of data consumption on public portal 10 2,538 | 25,350 |
Backup infrastructure (cloud service) 1 776,857 | 776,857
i ‘ ‘ z
‘ Total in $ 9,028,411 ,
T'otal in Kshs. (at rate of 94.84) | 856,254,499 ‘

ii1)  He mentioned that he took note that the Auditor General has not made adverse finding on
J 5
the purchase of additional items. Further, the Commission has not provided a written
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response on the same. He believed the Acting CEO should respond adequately as well.
That said, the Commission made these additional purchases for a number of justifiable
reasons as follows:

g. A significant number of KIEMS Kits were locked in various warehouses (Embu.
Kirinyaga. and Marsabit) following a court order for preservation of Election
materials; and some were replacement kits for those that were faulty after the
8/8/2017 GE.

h. Additional Pov er banks were ordered for remote polling stations that did not have
adequate electricity as a risk mitigation measure following the 8/8/17 experience.

H
2>

dditional training was necessitated by the modification of the system following
the Supreme Court ruling on 1/9/2017 and the fact that the system had been

j. Election support was enhanced based on the experience on 8/8/27 GE. The
support moved from the 47 counties to 290 constituencies. The requirement for
logistics, sterage and warehousing for FPE were same as the August election. Kits
had to be retrieved from the field to a central warehouse and operation centre and
dispatched back to the field.

1 ten TB of data was required for the transmission of results form
34A end form 34B using the Results Transmission System. During 8/8/2017 GE
he ission transmitted Form 34B using Secure File Transfer Protocol

(SFTP) that did not require additional bundles.

iv)  There was need for cloud hosting services for purposes of the Fresh Presidential Election
because Safran did not have adequate time to configure and test the local environment.
Taking the above factors into account, we can conclude that the additional purchases were

t=}
necessitated by the circumstances surrounding the fresh election; hence justified.

v)  He stated that had seen reports in the media where Mr. Chebukati denies having knowledge
of Phase I KIEMS contract. He noted that as it can be seen from a series of Plenary
meetings, that is not true. The Commission had engaged on Safran issue from 4 September.

2017, all the way to 29 September, 2017.
Supply, Delivery, Implementation and Commissioning of Network Transmission

1) Excess Purchase of Data Bundle: The Auditor General observed that 149,640.5 GB of
data bundle valued at Kshs.127.625,926.00 were procured from the three (3) Service
Providers and only 605.3 GB valued at Kshs.515,269.00 were utilized, resulting in

~I
[y
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unutilized, expired and wastage of 149,035 GB of data bundie valued at
’ Kshs.127,109,656.00.

" 11)  Interms of response, he wished to associate himself with the submissions made by Acting
CEO Mr. Hussein Marjan as well as the ICT Director Mr. James Muhati. However, he
emphasized that the decision to have two SIM cards per kit was informed by the need to
mitigate the risk of failure of overreliance on one. This approach meant that redundancy
costs (the cost of an additional SIM card and bundles) had to be absorbed by the
Commission. In terms of projection, 50% of the bundles would n in the best-
case scenario. My understanding is that there was a collegiate decision taken by the
Elections Technical Committee (ETAC) which brought Loge er members of the MNOs,

political parties representatives, regulatory agencies and the Commission on the issue of

e}
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network coverage and transmission.

A 1il) Mismanagement of 553 Thuraya Modems and SIM Cards loaded with Data: The
Auditor General points out various issues on the procurement of SIM Cards and data
v bundles for results transmission. He endorsed the position taken by Acting CEO on all
aspects relating to the procurement of SIM Cards and bundles. However, He wished to
state that he was aware that 1,000 satellite devices were delivered befor
elections and were used in those elections. He was aiso aware that 55
delivered after the August 8 elections but before the October elections. While 1,000
devices were used in the August elections, 1,553 deployed for the October 2017. If it is
true that the records show conflicting date i 1 I
record management at the warechouse and

1v)  Additional 1,000 T*‘nurzya SIM Cards Loaded with Data: His understanding was that
with regards to satellite devices, the SIM Cards were in-built in the hardware. As a result,
for the second there was no purchase of additional SIM Cards but rather the provisioning
and re-activation of the in-build SIM Cards. The re-activati since the

August 8 provisioning had expired as per the terms of the contract.
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v)  For purposes of perspective, he wished to state that the decision to procure satellites was
endorsed by the Commission Plenary. The Plenary approved the proposal to acquire 1000

— 1500 satellite devices for purposes of boosting the network. The cost was estimated at
Kshs 550,000,000 — 825,000,000

Undelivered SIM Cards: The Acting CEO had provided evidence with regards to the
undelivered SIM Cards.

) 1) One of the questions that arose during one of the sessions in this Committee was the type
of SIM Cards purchased by the Commission. He wished to reit I ese were special
SIM cards specifically manufactured and configured for the Commission. These were
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he SIM Cards could not be used on any other Oadoets The SIM Cards could
only be used for data and not voice. it would not be proper to compare the cost of the

ordinary SIM Cards to the cost of the special SIM Cards offered to the Commission (Refer
lo tender specifications as submitted by the Commission).

It was imporiant to also point out that the three MNOs went out of their way to support the
Commission through technical support partly because of the reputational risk they would
suffer had the system not worked. it was everyone’s interest to ensure that the right thing
was being done at the time. Owing to the technical complexity involved in setting up the
system. it requires technical knowledge for one to understand the issue of redundancy, how
satellite works and special nature of SIM cards offered to the Commission.

Procurement of Data Centres and Backup infrastructure (Cloud Services)

i

iii)

Cloud Service Infrastructure: The use of cloud services was a mitigation measure to the
delayed arrivai and installation of servers for the primary and secondary data centres. Due
to impending timelines to test and configure the KIEMS kits, the Commission resolved to
acquire cloud services based on the technical advice from ICT team from Safran and IEBC.
Cloud services are rental data centre services offered offsite provided by specialized
companies such as NTT, Amazon, Microsoft. Google, to just mention a few. The services
were t0 be obtained by Safran on behalf of the Commission and would last for an initial of
period of 4 months for the 8 August, 2017 election. The cost was estimated at EUR 320,38.

In the Fresh Presir*'o'qtiai Election. the Commission requested Safran to install the RTS in
n addition to back-up cloud service infrastructure. However, Safran

hat the time remaining before the FPE was not adequate to install and test
the RTS in the Eoca’; environment. As a matter of fact, as early as 9 September 2017, Safran
had indicated that for them to proceed to support the Commission for the FPE, then Cloud

infrastructure would be the option given due to time the constraints. This was also pointed
out in the negotiations. So, it is not true that Safran was contracted to install RTS in the
local environment before the October 2017 election. The agreement was that installation of
the RTS would happen after the e}ection.

Payments to Data Centre Contractor: The Auditor correctly observed that the
“Commission was to build a new converged server for the primary data centre and disaster
recovery site to support its electoral technology requirements and other Commission ICT
operations.” In addition. he wished to point out that the investment was necessary for the
Commission’s longer-term ICT operations for purposes of efficiency. Indeed, before this
procurement, the Commission did not have a functional data center neither did it have a
disaster recovery site for any of its operations. The Acting CEO has confirmed that Kshs.

249,128,933 was paid after delivery of hardware before testing and commissioning of the
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vi)

vii)

viii)

equipment. The evidence of testing, inspection and acceptance has been provided by the
Commission.

The Auditor took note of additional expenditures and commitments i.e. provision of IBM
server infrastructure and KIEMS security monitoring solution; provision of Oracle
database and security solution; and provision of co-location services Jor data centre and
disaster recovery site. he agreed with the Auditor when he said that “these expenditures

(D

unless implemented judiciously for on-going back-up and d"ta infrastructure, could
lead to nugatory investment.” In other words, the Auditor Gener al having understood that
the Commission

“

the investments were for long-term purpose, it was important that
maximises the benefits.

Contract for IBM: The Commission approved the contracting of IBM to provide
hardware, security monitoring software and technical support toward the election as well as

global ICT infrastructure. The estimated cost was USD 4,351,800. He was aware that only
part of the contract was performed. In the meantime, IBM terminated the contract because
the Commission did not make payments within the tlme‘%me expected. He knows that the
ICT team carried out an assessment of performance up until th ?*oint of termination and

made recommendations to the Commission.

Based on his recollection of status of ICT infrastructure at the Commission, it would be
prudent for the Commission to conclude the imrﬂemenzatiou cf all these infrastructures
including re-negotiation with IBM over the terminated tender. Since this investment was
for long functionality of the Commission’s ICT systems, failure to in nplement the projects

would leave the Commission in a worse off position.

Change of Mode of Results Transmission:
expenditure of Kshs. 249,128,933.00 relating to prin
e

given
that the Commission used the Cloud Service for the elections. He wished to reiterate what
he had highlighted above on the cloud infrastructure. The procurement of the data centre
was for long-term use by the Commission for all it 1 including electoral
technology Owing to delays in the delivery of the data centre infrastructure, tb choice for
Cloud Service for purposes of the election was the best decision in the circumstance. The

decision to go cloud did not render the investment in Pr'mary and Secondary data center
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nugatory.

Purchase of Oracle database and Security Solution: It was true that the Commission
directly procured the services of Oracle and signed the contract on 31 May 2017. The
decision to procure Oracle solution arose from a series of engagements between the
Commission and Oracle. These engagements were informed by the fact that the BVR
system was run on Oracle Software. In the 2016/2017 Procurement Plan, the Commission
had set aside Kshs. 80 million for the purchase of Oracle licenses.
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ix)

iested, through the office of Commission Chairman

Fo lowing the meeting, where all Commissioners
to formally invite Oracle Kenya Ltd to carry out an

BVR and make recommendations on interventions.
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assessment of th
Oracle Kenya Lid carried out the assessment and a report was presented to the Commission
on or aboutd May 2017. Oracle Kenyva Limited then offered the Commission a solution as
shown in the assessment report. If I recollect correctly, he stated that he thinks the

Commission considered a Gold-Platinum solution as offered by Oracle. It was at this
meeting that the Commission approved the engagement of oracle to provide software and
security solution to the Commission.

Althougn the Commission had initially included the Oracle Licenses as part of the KIEMS
vas reconsidered pending the outcome of the assessment undertaken

n - g5
tender, the posit

by Oracle. As a result, the scope of Oracle solution changed from mere licenses to a
solution that included Oracle database licenses, database security and technical support.
Therefore, the cost of the solution increased from the initial budget of Ksh 80 million to
Ksh 273 million. The scaled-up solution was a corporate decision of the Commission led
by the Mr. Chebukati.

In terms of instaliation of the RAC for purposes of the election, he wished to emphasize the
submission by the Acting CEO that indeed the installiation was carried out on the Cloud
Infrastructure

Procurement of co-location services for data centre and disaster recovery site

1)

i)

er: The Auditor General makes observation that the Commission

] firm that was not part of those on the lists provided by the Capital
Markets Autherity and Kenya Revenue Authority. He agreed with the Acting CEO’s
submission on this query but he wished to provide further clarification. The main reason
we went for a list from CMA and KRA was that we, as the Commission, did not have a
wide list of potential bidders for purposes of restricted tendering. Accordingly, we
approached KRA and CMA to share with us their respective lists as part of “knowledge of
the market” information sharing as per Section 71 (4) (d) of PPADA. Based on the
feedback and the requirement by the Commission, 6 firms were invited to participate in the
restricted tender. Only three bidders responded leading to Telkom Kenya being awarded

the contract.

The Commission granted the approval for procurement of co-location sites. However, the
process of procurement could only proceed after a mapping had been carried out by an
assessment team. The concern then, was, the risk of ending up to commit to a firm that did
not guarantee the security and sustainability of the new data centre
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Supply and delivery of ballot papers for elections, statutory declaration forms and the
register of voters

] 1) Availing Letters of Notification and Contract Documents: The Auditor stated that that
the contract was awarded through open tender, restricted tendering and later direct
tification and

~

procurement, and that the Commission has not availed the letters of
contract documents in all the three (3) different methods of procurement awarding the

Pr
same contract contrary to Section 9(1)(6) of Public Audit Act (2015).

i1)  Inresponse, he wished to clarify that Al Ghurair was initialiy awarded the contract through
open tender and subsequently tuo’ gh direct procurement. The Court terminated the open
tender contract in February 2017. The second awaz d under direct procurement was in June
2017. In the alleged restricted tender, he wished to state that there was no award neither
was there a contract signed since the process was terminated following the PPRRB decision.

1)  Overpayment: With regards to the claimed overpayment, he did not have much details of
v the reconciliation undertaken by the Commission. However, he believed the Acting CEO
was able to answer the query to the Committee’s satisfaction.

Supply and Delivery of Ballot Boxes for the General Elections
‘ 1) Variation of contract for ballet boxes: Although the Auditor makes some factual
statements on the ballot boxes contract, he wished to stwate that there was a
misinterpretation of those facts. The Acting CEO has explained the mode of procurement,
price variation and contract status. That said, he wished to provide additional information

and perspective emanating from the context as summarized in the table below.

= Ad

;‘ {  Unit
' Options Qty Price
(Kshs) |

Logistics

(Kshs)

Sub-Total
{Kshs)

Comments

The vendor had over 6
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quantities to
-
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1
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|
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assume the risk of ;
non-delivery.

The vendor agreed to |
bring in additional

| moulds to increase

| local capacity. The
cost included purchase
of 3 additional moulds
and increased man- |
hours to work on the
project to ensure

2017 FPE
Option 2

P
D)
0
)
~
|88
[
S
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S
D
(an)
~1
[O5)
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D

0.00 107,317,500

| timely delivery.

] SAVINGS: Option 2 - Option 1 =| 19,501,750.00

a. The second contract was carried out under direct procurement in compliance with

the law and was not a variation as alle ged

lines under the FPE and General Election, the vendor had
manufacture ballot boxes in China and transport them by ship.
This option is always cheaper. In the FPE, the vendor did not have the luxury of

t would be wrong to assume that the prices would remain the same under
the different contexts.

c. It was true that the vendor had initially offered to supply ballot boxes for the FPE
at Kshs. 2,250 per box. This price was on condition that the vendor produces
21,000 ballot boxes locally and 19,900 boxes in China. The vendor had strict
celivery timelines and limited local capacity. For this option, the Commission was
t0 cater for the freight costs, which would involve airlifting the 19,000 boxes at an
estimated cost of US$302.335 (approx. Kshs. 30,233,500). This would have
pushed the cost of ballot boxes for the FPE to Kshs. 126,819,250. But more
impertantly, the vendor was transferring the risk of delayed delivery of the 19,900
oallot boxes to the Commission. In the event that the vendor produced the ballot
boxes in China but the Commission failed to airlift them on time (which was
likely), then responsibility would have shifted to the Commission 100%. Clearly
this was not a viable option despite the fact that the Commission had commenced
},LCC.’._DI’T nt on those terms. After assessing the cost implication and risk
involved, the Commission opted to start fresh negotiations with the vendor. Under
the second option, the vendor had to acquire new moulds from China to increase

e
(

duction capacity. Further, more workers had to be retained to work
that the last box is delivered to the

{ 24-hour operation e

Commissicn not iater than 24 October 2017. Due to the acquisition of the new
moulds from China and additional operational capacity. the vendor adjusted their
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price to Kshs. 2,500. This explains the final contract price of Kshs.
107,317,500.00. And with this option, the Commission was not just able to save
up to Kshs. 19,501,750.00, but achieved the objective of having the requisite
numbers of ballot boxes in readiness for the FPE. In other words, there was no
excess payment as expressed in the Auditor’s report.

1)  On actual receipt of ballot boxes in the field, the Acting CEO has produced, he believed,
the relevant documents to confirm receipts.

Supply and Delivery of Badges

1) Alteration of Contract Price Schedule: The Acting CEO has explained the variation on
the issue of interlineations on the price schedule. The alterations were made by the supplier

before submission of tender documents since the countersigned figures are consistent with
the quantities advertised for as well as the minutes of the tender opening committee. In

essence, there was no excess payment as evidenced from the do

i)  Variation of Contract: He concurred with submissions by the Acting CEO that this was
that a

1

not a variation of contract but a direct procurement after the user established
category of badges was inadvertently not advertised in the initial open tender.

i) Delivery costs: If indeed it was true that the badges were not delivered to directly to
counties but at Nairobi Warehouse, then the Commission should demand refund for
distribution costs.

iv)  Verification: The Acting CEO has responded and attached the S3 delivery notes, counter
receipts S13 and issue vouchers S12 as evidence of distribution of badges to the field.

Supply of Gas Lamp Mantles

i) Irregular Award of Contract: The Acting CEO has presented evidence showing the M/S
Matkal Co. Ltd duly submitted their sample.

ii)  Variation of Contract: The Acting CEO has confirmed that this was not a variation but a
new procurement through direct procurement

i) Audit Verification in the field: The Acting CEO has provided evidence denying any
inconsistencies

Supply and Delivery of Security Seals

1) It was true that following the failure by M/S Far East Limited to deliver the required
amount of seals on time, the Commission took steps to ensure that adequate numbers of
seals are availed in readiness for the elections. They took into account that security seals
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were part of the strategic materials for the elections. The Commission’s effort to ensure
that M/S Far East delivered on time did not bear fruits. The Commission went out of its
way to find an alternative solution including borrowing from the other Electoral
Commissions, buying from a manufacture in South Africa and another in China, and
m UNDP to no avail. The only available option was to take the
offer given by M/S Ramaas Supplies. We had very little room to negotiate given the time
constraints and the specifications being different.

o

=)
r
i1

seemno intervention

i1)  The Acting CEO confirms that whilst M/S Far East Ltd delivered the balance of the seals,
the same has not been acknowledged, neither has the payment been made.]l would
personally find it difficult to justify payment for late delivery.

i) Audit Verification: The Acting CEO has provided evidence with regards to actual
deliveries in

Supply, Delivery, Installation, Implementation and Co nmissioning of Wide Area Network
in 290 New Los 4-.t.i@£?.s, 18 existing sites and provision of dedicated Internet services.

1) Test of Internet Network: The Acting CEO has provided evidence on the question of
testing of the LAN/WAN.

i)  Audit Verification of Internet Service: The Acting CEO has provided evidence on the
of th

question of testing of the LAN/WAN

1) Award of Contract: On the award of contracts for transport at the county level, he agreed

with the submissions by the Acting CEQ. But he wished to also add that the Commission

required over 30,000 vehicles to service the 40,883 polling stations across the country.

This requires coordination and understanding of the context of each region or county. So,

given the diversity of the counties, the Commission, based on previous experiences in field

operations, and established guidelines on transport procurement. These guidelines were
useful in helping county officers in determining the awards of contracts.

i)  The tenders were advertised on the same day and were processed at the same time. For
purposes of efficiency and effectiveness, the Commission clustered the counties. Based on
the outcome of this exercise, contracts were awarded to the various suppliers in the

respective regions. He believed that there was value for money and that county offices are

able to account for the transport expenditure in a more systematic manner compared to

previous approach.

iil) A point to note is that more often than not, on the Election Day, all vehicles in
constituencies are usually hired by the Commission to provide transport services. There are
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some constituencies that do not have enough vehicles and have to rely on other areas. And

J

that is the nature of election operations.
. Supply of BVR Kit Internal Batteries

1) It was true that 8,000 batteries were procured as a measure to improve the operation
capacity of the BVR kits during the Mass Voter Registration exercise. It is also true that by
the end of the Mass Voter Registration in March 2017, 3000 had been used. He believed

that the Commission is still in a position to use the remaining batteries for future voter
registration exercise or indeed for any other purpose that it may deem fit in line with its
mandate.

Provision of Strategic Communication and Integrated Media Campaign Consultancy
Services

1) Award of the contract: It was true that the contract with vendor was signed on 27 July

~
T

2017. But that was 14 days later after the notiﬁcation of award was issued. Pending the
finalization of the contract a significant amount of work had been undertaken by the
vendor including preparation of adverts both for print, radio and television. Tne invoice
being raised on the same day of contract signing was informed by this context in addition

to the fact that the first milestone was the delivery of an inception report. T‘A efore, the
ent

“ payment was consistent with the terms of the contract. But it is imy
that owing to the ce sl flow challenges at the time, the Commission was only able to pay in

September 2017.

hat the only
ntract. As stated,
this was a payment pursuant to the delivery of an inception report. The inspection and

1)  Payment made before confirmation of delivery: M
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payment made to the vendor was in accordance w 1:‘_"r1 t‘

y—t

verification report referred to was meant to confirm the overall performance of the contract
for purpose of final payments. So, it cannot be true that payments were made before
; verification of performance.

i) Cost of production of digital infomercizls: (Please refer to submissions by the
Commission)

His overall submission on the media campaign is that the Commission became captive to
“vendor wars” and delays in decision-making at the policy level. We had two cases at the

by

Vol iy

. Review Board that affected the timelines of delivery. At the policy level, the argument was
whether or not we needed the media campaign in the first place and whether the
. procurement was necessary. Owing to the delays, it became necessary to concentrate media
campaigns within a short peried including selection of prime-time airings in an attempt to
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reacn out (o

many Kenyans as possiole. This should be a good lesson for the
Commission in i

In terms of decision-making. the Plenary became a venue of stailing this decision. The

’7“1.

issue was discussed five times at Plenary wnb contradictory views. This led to the Voter

Educaticn Committee taki on report and presenting the same to Plenary.

He is aware that the Commission recommended that the term of the contract be reduced

from 12 months to 4 months. This was made under the assumption that cost would
significantly reduce. As is the case for major media campaigns, the cost for advertising is

always very high. They were aware that most of the costs would go into advertising and the
cost for the PR component on need basis would be negligible. Although we signed the
contract for 12 months (wiici was not oversight), we held a meeting with the vendor and

agreed that the contract would last for only 4 months based on the Commission decision.

)

Indeed, as soon as the 4 months lapsed, Scanad stopped providing the services.

Irregular Award of contracts

iy

Unauthorized Notification of awarded contracts: Although, it was true that the head of
procurement unit signed some notification of awards, they were only exercising delegated
authority. We had over one hundred contracts being signed over the period. They took the
position that once the Ac unting Officer had approved the award of contract as
recommended by the evaluation committee and head of procurement in accordance with
sections, then a notiﬁcaﬁon of award could be signed off by either the head of procurement
or the deputy CEQ. A notification of award was not approval of contract but rather a
communication of the decision of the accounting officer. We believe that the Accounting

O

fficer should be able to delegate such tasks.

Failure to provide performance Security: He did not have the details, especially the
specific contracts where the performance security were missing, but he believed that they
could be a context for each of the situation. Overall, he would argue that in most cases it

could have been an in advertentomissmn
GENERAL OBSERVATIONS

In order to assist this Committee to understand some of the decisions on procurement

matters within the Commission, he had analysed relevant Plenary Minutes as provided a

summary of key decisions. With respect to the FPE, the Commission on 4 September 2017

approved the proposal to undertake relevant procurements through direct procurement due
a

to time constraints.
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CONCLUSION AND RECOMMENDATIONS

1) Inconclusion he stated that, what I sought to show was that each of the audit queries has an
aced before you.
e solely believes

explanation that is logical and evidence-based. That evidence has been pl

But most importantly, context has been provided to lain ssues. H
¥ I

that the story would have been much different had ’ne been avai'iable during the audit

process. He would have rendered his support to the independent audit and most of these

,_

queries would not have arisen.
i)  When it comes to audits, he was always guided by Lord Justice Lopes quote:

"It is the duty of an auditor to bring to bear on the work he has to perform that skill, care and
caution which a reasonably careful, cautious auditor would use. What is reasonable skill, care
and caution must depend on the particular circumstances of each case. An auditor is not bound to
be a detective, or, as was said to approach his work h suspicion, or with a foregone conclusion
that there is something wrong. He is a watchdog, not a bloodhound, Jjustified in believing
tried servants of the company in whom confidence is placed by the company. He is entitled to

assume that they are honest and rely upon their representations, provided he takes reasonable
care."Kingston Cotton Mills Co. (1896).

1v)  What happened in his case, was that a few membe ommission decided to send

him on compulsory leave in order to invite to undertake a
engineered
wrong at the
s actually to

vith the draft

comprehensive audit. But, instead, what happened

internal audit, which they

—t
=
(¢}

Commission and that
pre-empt the Auditor Ger

report in June 2017, He was fuliy aware that members of Cor "v_issic:' eleased
the same draft to the media with the sole purpose of reinforcing their misconception about
he Secretariat. This explains why they were where they are. The loss of Ksh.Obillion at

[EBC would mean that there was absolutely no money for any of the critical procurements

at the commission in the period under review. Nothing could be further from the truth!

v)  In as much as he did not participate in the audit process, he wished to correct the notion
that has been created that Kshs. 9 billion was lost. He stated that he was aware. that in June

2018, the Auditor General pointed out that the Commission had procuz'ed goods and
services worth Kshs. 9.2 billion through direct precurem According to the draft

1 S fod

report, the Commission was required to justify the direct
clarification provided by the Management team of IEBC, the Auditor General was able to
drop that issue. That is why you do not find that in the final report.

rement. Following

o}
=
Q
(¢}
[
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Vi)

vil) He stated

Amidst the governance crisis that the Commission faced in the last six months to the
elections. he remained steadfast. focused and resilient enough to ensure that election

materials and services are procured in accordance with the law. Under his leadership, they

were abie tc swim against the strong tide and carry out the elections.

write it’s report. he wanted the committee to
s“h 1S a governance crisis at the Commission.

(i} Does the Commission require full-time or part-time commissioners?

(i1) Should we have executive commissioners modeled along Ghana or should we have
non-executive Chairman with a powerful office of the CEO e.g. Botswana?

(111)) What are the specific limits of decision-making on procurement for Commissioners?

(iv)What does oversight role of Commissioners mean in the context cf segregation of
responsibilities on procurement as envisaged by the PPADA and the PFMA?

11

vill) Finally, he stated that his greatest lesson thus has been the weight that comes with

leadership in an institution which is a constant political bull’'s eye. The tenacity of
individuals appointed to these offices is what uitimately defines the institution.

On 8 February 2019. Mr. Ezra Chiloba prepared a supplementary brief upon request by the

ommittee of the National Assembly for further information after his first
appearance in relation to the subject matter. In particular, the brief addressed the following
three main issues: contlict of interest in relation to Cootow & Associates Advocates, conflict
of interest in the procurement of ballot papers and emerging issues in plenary minutes with
relevant documentation attached where available.The brief stated as follows:

Conflict of Interest: Cootow & Associates

\]

Immediately after the August 2017 elections were concluded, as expected, the various
1e election outcomes lodged petitions in various parts of the

"Y
o+
=

candidates dissatisfied with
country. The Commission had a list of pre-qualified firms from which it selected the various
law firms to represent it. Cases were allocated to law firms following a certain criteria
including location, expertise and past working relations with the Commission.

It is a known fact thet Cootow & Associates was founded by the Mr. Watula Chebukati. In
2016, Cootow & Associates was pre-qualified to provide legal services to the Commission; a
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year before the Mr. Chebukati joined the Commission. In 2017, immediately after the
. elections, the law firm happened to be awarded contracts to represent the Commission in a

number of petitions. My research shows that the firm represented the Commission in the
. following cases:

1
|

Ikolomani Constituency Member of National Assembly

v
Likoni Constituency Member of Naticnal Assembly
Kilifi Constituency Member of National Assembly
Kwale County Women Member of National Asser 151}
Mombasa County Women Member of National Assembly
Mombasa County Assembly Party List

g. Nairobi County Assembly Party List

h. Migori County Governor

h o oo o

. 3. The above cases (could be verified independently), based on the approved legal fee structure,
will cost the Commission about Kshs. 30 million. This cost does not include cases that went
" on appeal.

4. the Accounting Officer had the responsibility to ensure that contracts in all matters were
awarded in accordance with the law. Most letters of appointments of advocates in relation to
the petitions were signed after the fact (post-facto). In other words, the letters were signed
after the cases had already been allocated and advocates were already in court on behalf of

the Commission. This was fait accompli.

He mentioned to PAC in his earlier appearance that when he came across the fact that

W

Cootow & Associates had been allocated cases, he immediately alerted Mr. Chebukati who
indicated to me that he had resigned from the law firm who informed him that in as much as
he might have resigned, the decision to have Cootow & Associates representing the
ly representing

Commission was going to be major problem. Noting that ¢!

w

the Commission, Mr. Chiloba reluctantly signed the letters

M.

6. Mr. Chiloba had every reason to believe that Mr. Chebukati had all along known or

facilitated the allocation of work to his former law firm. This is based on my own experience
1

working with him and reports. He received from some of his former colleagues. The
following are some of the incidents:

a. He was the Chairman of the Legal Committee whereby he presided over meetings
that discussed legal representation and fees (See Annex J.' Memo on legal

representation to the Dzrecfor of Legal Services). This would later find their way
to plenary meetings where he chaired.
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7.

b. He had direct contact with the Legal Directorate and rarely referred the issues to
the Office of the Accounting Officer.

c¢. Not long after his appointment, Mr Chebukati complained to Mr. Chiloba that a
former commissioner, who was the Chairman of the Legal Committee, never gave
him (read Cootow & Associates) work despite the two having known each other.
The assumption Mr. Chebukati made was that the Legal Committee awards
contracts to law firms. This was farther from the truth and/or legal position.

As soon as Mr. Chiloba was sent on compulsory leave and tensions started
building up within the Commission, Mr. Chebukati started preparing his own
defense on the issue of the Cootow & Associates. For instance, he wrote to the
Ag. Director of Legal Directorate to confirm in writing that as the Chairman of

o

Q.

the Legal Committee he did not influence the award of contracts for legal services
(Memo can be obtained from the Commission).

e. In the Petition No. 429 of 2017 (petition was for removal of Mr. Wafula
Chebukati, Commissioners and CEO), Mr. Chiloba knew that the law firm on
record for the Commission was that of S.M. Kilonzo & Associates Advocates.
Later it emerged that Cootow & Associates had been given separate instructions
to represent the Commission without his knowledge as the Accounting Officer.
Who issued the instructions to Cootow & Associates?

f. In the case of Migori County gubernatorial petition Mr. Chiloba is aware that a
different law firm had been given instructions to represent the Commission.
However, this would later be changed to Cootow & Associates under unclear
circumstances.

The Committee asked him about the integrity of the Mr. Chebukati and the other
Commissioners. The issue of Cootow & Associates is a matter that requires a legal inquiry
that touches on the integrity of the Mr. Chebukati. There was a clear conflict of interest in
the manner in which he conducted himself in running the affairs of the Commission. Any
ordinary citizen assessing this situation will no doubt have little confidence in the operations

of the Commission.

Fundamentally, despite being aware that his “former™ law firm had been contracted, Mr.
Chebukati failed to take steps (which he ought to have taken in the first meeting of the
Commission or as soon as he became aware) to manage the potential conflict of interest in
relation to his former law firm. This is contrary to Section 16(1) of the Leadership and
Integrity Act, Section 42 of the Anti-Corruption and Economic Crimes Act, Section 12 of the
Public Officers Ethics Act, which provides that a State officer or a public officer shall use the
best efforts to avoid being in a situation where personal interests conflict or appear to conflict
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with the State officer’s or public officer’s official duties. It is also contrary to paragraph 3 of
the Code of Conduct for Members and Employees of the Cor sion as contaired in the
Fourth Schedule of the Independent Electoral and Boundaries Commzssion Act.

Conflict of Interest: Baliot Paper Tender

1

It is no secret that the Commission was involved in several legal battles over the procurement
of ballot papers. While the Commission had awarded the contract to Al Ghurair Printing and
Publishing, the award had been challenged severally in the Court of law. The final challenge
was in the Court of Appeal. The Commission had met severally over the issue of

procurement of ballot papers from Al Ghurair.

. However, while the matter was still in the Court ‘““Appeal awaiting judgment, the Chairman
managed to persuade a majority of Commissioners present to have ballot papers for

I Ghurair. At the
y the vote was obtained,

presidential elections be procured from another company

meeting, a number of firms were discussed as options. Imme
»ffice he pulled a

(\

the Mr. Chebukati asked Mr. Chiloba to join him in his of
document from under his table and handed it over to me. “Please take note that we never
met,” he said. Mr. Chiloba was surprised but did not show it. As they were still discussing,
Commissioner Roselyn Akombe joined them. Mr. Chiloba could read from the body
language that the two knew about the document.

I. The document was basically a proposal from a company calied Ren-form to offer ballot

paper printing services to the Commission. The Ren-form proposal letter was dated 14July
2017 (Annex 2: Letter from Ren-Form). Upon receipt of the letter, the Chairman arra'need to
have a plenary session on 17 July 2017 to secure a vote that would nullify the Al Ghurair

contract (Annex 3:Extract of Draft Minutes of the 1 95™ Plenary Resolution pages 2-10).
There 1s no doubt that the proposal by Ren-form was known to Mr. Chebukati and (most
probably Dr. Akombe). Why did they not feel free to have the name of Ren-form discussed at

the Plenary like all others before the decision was reacned‘? Who requested Ren-form to
submit a proposal?

. On 18 July 2017, Mr. Chebukati wrote to Mr. Chiloba demanding to know how far he had

gone to procure an “infernational company” to supply ballot vith Plenary

resolution (4Annex 4. First Memo from Chebukati 1o the CEO).

remo, he
alerted him about the Commission’s resolution to procure an aiiernative company — which

could have been a local or international company — and not “an in'-:erna‘-:' nal company”. He
wrote another memo correcting the language (Annex 3: Second Memo fi Chebukati to the

CEQO). There ‘ls no doubt in my mind that the company he wanted Mr. Chiloba to follow up
with was Ren-form — after all he had given Mr. Chiloba i?weir proposal — and with immediate
action, no much work was needed. On 20 July 2017, the Court of Appeal confirmed the
contract to Al Ghurair and as a result, Mr. Chebukati’s wishes could not be granted.

86

Report on the Examination of the Re//()ff of the Auditor General for the Financial Statements for the Independent Electoral Boundaries
Commission for the year ended 30" June 2017




13. The issue Mr. Chiloba had with Mr. Chebukati’s approach on this matter was the lack of

14.

transparency and apparent abuse of process. The following questions are important:

a. Why did he not disclose to the Plenary that while they were considering an
alternative comnan}-‘ to print ballot papers. he had actually received a proposal
from Ren-form

b. Why did he write toc me immediately he had handed over to me the proposal by
Ren-form?

¢. Why did he not support Al Ghurair even after the Court of Appeal decision?

This is another clear indication of lack of transparency and integrity on the part of Mr.
Chebukati that warrants further inquiry.

Emerging Issiies in Minutes of Plenary

16.

17.1

5. Mr. Chiloba also mentioned to the Commitiee in his last appearance that on 2August 2017.

the Commission without any iormal notice, convened a meeting at the Bomas of Kenya, in
what Mr. Chebukati termed verifi ffice. Remember tha

this was at the peak of clection preparations. The meeting took place in the absence of the
Commission Secretary as required under Paragraph 9 (1) of the Second Scnedule of the IEBC
Act. They took over 12 hours re-confirming and confirming plenary minutes. The following
day, Mr. Chebukati forwarded to Mr. Chiloba via memo the reconfirmed minutes for
signature. Good corporate governance practice demands that the Secretary prepares the

minutes signs and forwards them to the Chairman.

on of minutes since they joined of

Although in principle the minutes reflected the resolutions, the discussions as recorded were
not a true picture of what transpired. The motivation, in my own view was fear — fear of
taking responsibility over critical decisions of the Commission. And that is a leadership
question. For example, in KIEMS procurement, it would appear that the commissioners who
voted against the KIEMS are the only who had their voices recorded. As a matter of fact, the
Chairman gave each commissioner a chance to justify his or her position. In the draft
minutes, what each commissioner said is recorded. However, in the final minutes, only
There were cases where the Commission issued express

dissenting voices were ﬂapi' d.
eeting to procure KIEMS services from Safran (earlier meeting)

instructions in sepmme m
and Smen tmatic (lease option), but that was not captured in the final minutes.

‘he questions Mr. Chiloba posed to the Committee to consider are: whether indeed the
confirm the minutes was legal - was there a meeting anyway?

O

meeting that took place !

n of the commissioners it not shunning responsibility?

What wouild have been the

7 4 017, W 1] e
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Conclusion

18. In conclusion, Mr. Chiloba wished to reiterate fh position he took in an earlier appearance
that each audit query has an explanation that is logical and evidence-based. Had Mr. Chiloba
participated in the audit process as the Accountin Orﬁcez at the time, he had no doubt in his
mind that the story would have been different. He never had that opportunity!

19. Narratives have been created on what transpired in the Commission at the time —
unfortunately, most of them are not anywhere closer to the truth. In order to dispense justice
and for the country to draw constructive lessons, the Committee should really be cautious not

to be led by the headlines that have shaped stories around IEBC.

20. On the three issues raised in this brief, there was definitely potential conflict interest in as far
as the conduct of Mr Chebukati is concerned and the failure by the other commissioners to
hold him to account.

21. Last but not least, the Commission has structural and systemic challenges that ought to be
‘ fixed in good time before the next election. Structural ch (‘i'm*ub relate to the design of the
organisation in terms of roles of commissioners and secretariat; full-time or part-time
commissioners; and procedure for appointing commissioners. On systemic issues,
compromises made in appointment of commissioners and delays in their appointment result

. in doubt on ins.1tu ional capabilities, stability and sustainability.
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3.1

19.0 CHEBUKATT’S RESPONSE TC SUBMISION BY OTRHER WITNESSE

The National Assembly’s Public Accounts Committee (PAC) held proceedings in respect of

examination of the issuss. posed in the Report of the Auditor-General on Financial Statements of
the Independent Electoral and Boundaries Commission for the Year Ended 30" June, 2017.
includin g the Fresh Presideniial Election of 26" October, 2017. The Commission as well as its

tormer Commissioner

e
s and former employees have variously appeared before the PAC where
various deliberations have been held.

hat various inaccurate adverse misrepresentations

tu
®)
O
<
.:j
=3
fd
w
[97]
v
)
3
—+

It has come to the notice of

have been reported in La as being leveled before PAC against the Commission,
Commission Chairman and serving Commissioners. We also perused the copies of the Handsard

th Ard 1
of 297 Novamber. 2018 and 3™ December. 2018 and same issues are confirmed.
The Commission, in exercise of the right of reply, wishes to make the following clarifications
2.0 Commission Governange

The roles of the Commission as outlined in Section 11A(a) of the IEBC Act 2011 are
formulation of strategy, policy. and oversight. To exercise these functions, the Commission has
created several Committees including Finance and Procurement Committee. The membership to

these Committees is agreed upon by all Commissioners, and is influenced by the Commissioners

area of competency, professional orientation and experience. Therefore, there is no situation
where anyone is torced to become a member of any committee as alleged by the former
Commissioners.

The Finance and Procurement Committee was chaired by Amb. Dr. Paul Kurgat and included

Ms. Consolata Nkatha Maina and Ms. Margaret Mwachanya as members.

The role of eachh Committee is to receive, consider and recommend to Plenary various requests
from management. The position of the Commzttee is presented to the Plenary by the respective
ns of the Committees for consideration.

)

3.0 Role of the Commission in Procurement Process

LL

In exercise of the sirategy poi- formulation roles, the Commission approves the
Commission Annual Work Plan V EP Budget and Annual Procurement Plan.
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Implementation of the Annual Work Plan and Annual Procurement Plan is tasked to Secretariat.
However, the Commission exercises its oversight role 1}, requiring the Secretariat to present

periodic progress implementation reports to Commissioners. These reports are normally
processed through the Finance and Procurement Commﬁtee, whose resolutions are tabled by the

Chairperson of the Committee before Plenary meetings. It is during such briefs that the
ent

Commission may address any challenges encountered by the Secretariat during implementation
of the Procurement Plan.

If for any reason, the Commission is not satisfied with the implementation nrocess or it comes to
lementation
iitor General

o

the attention of the Commission that there could be malpractices during the im
process of the Procurement Plan, the Commission may request Internal Audit, Au
or other investigation agencies to probe any irregularities and report to the Commission.

If the results of audit/investigations establish culpability by any c-xﬁ. er, appropriate disciplinary
procedures are invoked. This is part of the oversight role of the Commission.

As indicated above, the resolutions of a Committee are | ted by the Chairperson of that
Committee to Plenary for consideration. In the case of Fizzance aa Procurement Co-r_.mt*ee the

'CS

Chairman was Commission Amb. Dr. Paul Kureat. Therefore. the omimittee’s
recommendations were meant to guide Plenary on the way forward.

The Commission on diverse occasions received management papers on progress reports from

management on procurement on certain strategic election materials. Ordinarily, these reports
would have been channeled through the

membership are Amb. Kurgat (Chairperson), Ms. Consolata Nkatha, and Ms. Margaret

i Jq

inance and Procurement Committee whose

Mwanchanya as members. Since this Committee never held meetings vrior to the Auoust
J ¢ =

elections, the Secretariat in view of t found 1t

necessary to brin g t’z s direct to requests to
Plenary on the way forw c‘ 1n respect to procuremen‘x of strategic election material.

In ali matters where direct procurement was used Plenary acted on papers presented by
management which papers clearly show that such decisions had already bee: i
by Accounting Officer. The papers were basically for point of information a

Plenary. Please refer to Annex 1 at page 7.

4.0 Procurement of IKenya Integrated Electoral Management System  Kits
(Kiems)

4.1 It has been alleged that we interfered and had some interests in the purchase of KIEMS
Kits. The following chronology of events will make the position clear:
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Table 4.1- 7

al Work Plan 2016/2017 - 4th July,2016

rocurement Plan 2016/2017

for Tender No. | 16th December,2016 & !
installation. testing, | addendum on  18th |
January,2017 ‘

23rd December,2016

5 fender opening of Tender No. IEBC/32/2016-2017 2nd January,2017
6. | Appointment of Tender Evaluation Committee for Tender No. | 1st February,2017

pplication for Review at PPARB + 2%9th December,2016

| 29th Deceimber,2016

>
ra
3
O
N
(@)
Bl =
by
4
(@)
0]
b
e
w
(@]
o
£
G

orders freezing pz‘ocurement process following | 23rd February,2017
application by Ms. Avante International Technology

o PPARB orders freezing procurement process lifted 9th March,2017

10. | Director  Supply Chain Management requests for | 17th February,2017
Interim/Progress Evaluation Report

11. | Issue of Tender x:vaiuauon Report recommending tender award | 2ith February,2017

to Ms. Gemalto Lid. |
12. | Issue of professional opinion advising against award of Tender | 20th March,2017
No. IEBC/32/2016-2017 to Ms. Gemalte Ltd

113 Issue of Ietter terminating Tender No. IEBC/32/2016-2017 | 21st March,2017
14. | Approval of direct procureme Tenf*er No.JEBC/39/2016-2017 | 23rd March,2017
| for suppiv, delivery Jstai}.ation, testing, commissioning and |
support  of for General Elections.(Approved by |
CS/CEC) ﬁ
15. | Invitation to Bid & Issuance of Tender Documents ¢ 23th March,2017
16. | Opening of tender bid 25th March,2017

17. | Appointment of Tender Evaluation/Negotiation Committee | March, 2017

b

Tender No. IEBC/39/2016-2017 i

[N
B
—*
o

18. | Issue of Tender Evaluation/ Negotiation Report for Tender No. | 30th March,2017
N

P—
tri
ey}
(:) O
(%)
Ne)
o
N
(@)
U\
7
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19. |lIssue of Professional Opinion for award of Tender No SOth March,2017

0
[EBC/39/2016-2017 to Ms. Safran Identity & Security

20. | Notification of Tender award to Ms. Safran Identity & Security | 31st March,2017

21. | Acknowledgement of Tender No. IEBC/39/2016-2017 by Ms. | 31st March,2017
Safran Identity & Security
22. | Signing of Contract for Tender No. IEBC/39/2016-2017 31st March,2017
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. 4.2 From the above, it is clear that most decisions and milestones on the nrocurement of
KIEMS Kits had been done before the Cornn:csAo assumed offi e January, 2017.
When the Commission was informed by the Secretariat o Iender No.
[EBC/32/2016-2017, we proposed that they explore other ptions including upgrading
the existing BVR Kits. Conversion and leasing of ti i other Election

Management Bodies who have used similar kits befos former CEO

ignored the recommendations by Plenary vyet the time to the -al Elections was

running out. It is at this juncture that the former CEQ advised t nary that the only

option available was single sourcing from Ms. Safran Iden ity. It is with this

background in mind that the decision of the Plena'fy Meetin 317 Mach, 2017 should
ot Y

be viewed. Some Commissioners were disappointed that the former CEO was taking the

Comrfnsswn for a ride and voted against the idea of single of sourcing. Others thought
o o

he CEO should be given benefit of doubt and supporte 1d ' hat there was

I
) no time for any other decision as the election day was fast a proaohing.
' 4.3 The termination of Tender No. IEBC/32/2016-2017, which the Evaluation mittee
had recommended be awarded to M/s. Gemalto, may not have been done in good faith.
An Internal Audit Report on procurement for the period 2016/2017 and issued in
December, 2017 concluded that the reasons given for the termination of the tender were
. spurious and do not hold any water; and I i
single sourcing from M/s. Safran Identity
_ inadequate b oget provision (x,

ion n‘:odule)
9 Billion

tm
o
o

~nE X7, . p JP 1
usive of Voter Negistration

opportunity for negotiation given the budget provision leaving out voter eg stration
module, the price difference m: t {(d) of Public

Procurement and Asset Disposal Act 2015 provides for negotiation where the lowest
" evaluated price is in excess oF available budget. The provision for negotiation was also
mber, 2016. The

fact that this provision was not mvoked casts aspersions on integrity of the procurement

agreed upon as resolution No. 7.1 of the pre
process.

4.4 It should be noted that the above process was undertaken before the current Commission
assumed office.

4.5 It s also important to note that M/s. Safran Identity & Security participated in the initial
] 1

tender but was disqualified at the technical evaluation stage because it did not meet the
criteria of minimum years in operation. The firs t mandatory requirement was that the
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bidder must submit a copy of the incorporation certificate valid for the last ten (10) years.
Vi/s. S fran Identity & Security submitted incorporation certificate of nine years (9), and
i n Committee. This condition was subsequently relaxed

read seven (7) years thus M/s. Safran Identity & Security

4.5 ven by the time the matter was brought before
ermined in favor Ms. Ms. Safran Identity &
= opnons at that stage
5.0

As for the allsgptioz-s on targeted investi gahors tailored to oust the former CEO, we wish to

point cut that thi Commission requested internal Audit to conduct

specific ir.vestigats where the Commission ha r’a eceived allegations

of malpractices ieveied 1gainst Commission officers. "m which Internal Audit was directed to

verify. The ;‘:ni ngs sometimes cleared the officers against the allegations while other allegations
are confirmed and appropriate disciplinary action taken. Thus, saying that the former CEQ was

unfairly tar _e" is misleading. The decision to conduct audit of major procurement for the 2017
General Elections al Elections was arrived at during the Plenary meeting
of 16™ Mar h, vhere all the Commissioners and former CEO were present. The Interim
presented to Plenary on 6" Aoril, 2018. When the findings of the
I 10 possible culpability by the former CEO. it was decided that he
e to facilitate conclusion of the audit without possible interference. This is the

proceeds on
point at wm«:h there was resistance from some Comimissioners on the decision to request the
former CEQ to step aside. What raised even more suspicion is the fact that the Commissioners

who resisted, an¢ result of the decision to conduct the audit were all

members of the Fina‘r-ce and Procurement Committee. it would appear they knew something

» :
o
«’:)
s
[
o
R
>
D
W
ras
aQ
)
il
'C.L
Q)
o))
.

about the procuremen

ntended that part of the reason she resigned is because of the

Ms. Margaret v con
wudit of the procurement process for the General Election material

decision to uncertake
and Fresh
the basis cf the audit. We
Mwachanya was not in the said Pl nary of 8" 2 April, where the decision to send the former CEO
compulsory leave was made. She was attending training in ubai for the award of an “hono*aly
Doctorate™ (refer to Annex 2(a.b&c) for evidence that she was out of the Country at that time).

Thus, she could not have disagreed with the Chairman as she was not at the meeting. Therexore

Z
N
c
i
0
r\
&
~<
‘\‘
i
o
[
w

”17
u)

iections; and the questions given by the Chairman which were to form

wish to state that it is not the correct position. Ms Margaret

she misled the Committes that she was at the meeting while she was actually out of the country.
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It should also be noted that the Directorate of Audit, Risk and Compliance operates with an
Annual Risk-Based Work Plan which is approved by the Audit and Risk Committee. The Work
Plan prioritizes the areas to be audited each financial year based on their risk rating. Audit of
procurement is always done every year because of the risk it carries. Therefore, the audit of
procurement was going to be done anyway even without prompting by

Chairman. As indicated in paragraph 4.3 to 4.6 below, the first p}
Kits had already been “d ited between April to

various malpractices. It should be noted that the Audit and Ris! d by, and

comprises of external independent members, with only one er represanting the
Commission. Therefore. the Commission cannot influence its ope

6.0 Fronting for Suppliers

6.1 On the claims that the Chairman and some Conu

—]

an organization.
Commissioners, are targets of e58 p”’)“’iOtl ns;
unsolicited visits and write-ups bv prospective vendors on what they can supply to the

t is in this context that the Chairman and some Comz

Fed

Co*nnw 1
solicitations f om various vendors whom they have not know

that at no time did the Chairman or f‘ommxxb oners front

Annex 3,4,5,6,7 and 8 for some of such enquiries). Ar‘ evi
be made available rather than issuing careless unsubstantiate

curement form
ninute notes is
v of the former
fficer taking

6.2 The contention by the CEO that he was somehow directed t
from Ms. Smanmaucs as evidenced by what he referred t

’T !
N

not correct. 11

minutes at the time.
Commission, and
inspection.

7.0 Procurement of Legal Services

~l

Procurement of legal services 1s usually done through prequalif

cation of suppliers. Once

the prospective firms subm
requirements are placed on .

The legal firm of Ms. Cootow
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8.0

8.1

16.2016/2017&2017/2018. The process of

registration is done by Secretariat. Work allocation to specific
! ia v firms, is done by the Director Legal and Public in consultation with the
Officer (CEQ)

%

From the foregoing. it is clear that the Chairman had not joined the Commission when the
fi

law firm, Ms. Cootow & Associates Advocates, was prequalified and registered in the
Commission’s list of prequalified suppliers in 2015. Therefore. the Chairman had no role

“

in 1ts short listing and registration. The Chairman aisc had no role in the aliocation of
work to the law firm after joining the Commission.

with good ¢ ate governance and as required in the

"\e*z_va 2010, the Chazrman resigned as a partner of the law
Advocates immediately he was appointed as the
aveoid any conflict of interest. Please refer to

H

resignation letter and the affidavit affirming the

inutes at the Bomas of Kenva

on convened a meeting on the 2" of August, 2017 at Bomas
" some meeti g; The officer who took those Plenary
i, had ceonfided in the Chairman that there were variances
and the typed minutes presented to Plenary for

o 2

as for the officer to take minutes and type them forward

the 50 copy to the CEQ for perusal and thereafter printing of fair copies for presentation
to Plenary for confirmation. The observation of the officer was that in many instances the

CEQO made significant changes to minutes such that they were at variance with the actual
resolutions of Plenary. This position was also noted by Mr. Marjan Hussein Marjan, who
at times tock minutes when Ms. M’Mayi was not available. He confirmed that the CEO

1

‘aenever a soft copy was forwarded to him.

Al

It is therefore in light of these issues that the Commission on 12" August, 2017 convene

a meeting in Bomas of Kenva but the CEO declined to attend. He had been keeping
minutes of mestings witaout forwarding them to Plenarv for confirmation. The
1nut hand written notes and upon

d safe custody.

ncﬂ;ed that when the Commission came into office they realized many of

a=by

he previous Corﬂmissi on had never been signed. Therefore, the
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Commission was determined to put an enc
corporate governance.

Response io Further Submission by Mr. Ezra Chiloba is attached — Annex 2.
20.0 Milcah Chebosis Sitati

Ms. Milcah Chebosis Sitati, IEBC Manager stated that the Public Accounts Committee (PAC) in
a letter dated 30" November, 2018invited her to appear before it on 3™ December, 2018 at
3.00pm to provide clarifications on the Kenya National Office audit report.

She stated that she presented herself before the Commit
Committee directed that she presents a written submissi

a
specifically shedding light on the following matters

discussions:

el

Chain functions at the Cor

a) The structure of the Supply
the role of the Manager Warehouse and Logistics.

b) The difficulty working environment I > procurement for the

2017 General Elections and thereafte Election.
c) An overview of Direct Procurement i
d) The role of Commissioners in Elections P

The PAC sought her clarifications on the following basis;
1) IEBC on making clarifications on the responses to the audit queries made adverse
allegations on her role in the procurement process;
11)  Gaps had been realized in the roles and responsibilities at the IEBC in the course of

t
clarifying the audit responses.

The Committee noted and acknowledged that;

1)  Although the invitation letter had referred t as the Ag. Director Supply Chain
Management, her substantive position at the Commission is Procurement Manager. The

current Ag. Dire tor Sug p’iv Chain Management is Mr. Benard Nyachieo since her acting

R I S01Q
peuoel June, 2018.

i)  She n

-

R S ol i
Il {n€ responses st -5 since she

e was not involved

was av
OP/CAB he
audit q

1)  She ‘nas roce efore lack

{ on what er

~ - ) -
AT —~ alx
compre hensiv Ciy,
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but was informed by the National Treasury
was pending awaiting conclusion of the audit

L=

~

She noted ‘.11-9.': siie joined the Commission in November 2012 as a Senior Procurement Officer.
In 2" April. 2015 she was retrospectively appointed as Acting Procurement Manager with effect
from 2™ September, 2014. This was after the Procurement Manager; Mr. Benard Nyachieo was
deployed 10 tne Directorate of Voter Registration and Electoral Operations as the Manager

Voter Registration and

- Lemiso reporting to the Director

Electoral Gperaticns.

In September, 2
Management

made an open National advertisement for 7 positions of senior
¢ Position of Procurement Manager. In the same advert a new

ad

position of the Manager Warehousing was advertised.

1 the Procurement Manager after competitive recruitment, the

In 2016, the
Management

_ twice for the position of the Director Supply Chain
Plenary to have the Procurement Function upgraded to a

1

Directoraie level but the recruitment was never concluded.

In Jul / 2016. the Director of Suppiy Chain Management Mr. Lawy Aura was seconded from the
v the Commission.

In June 2017 the Director Supply Chain Management Mr. Lawy Aura was depioyed back to the

b

National Treasury.

On 8" Junz 2077 she was apnointed as é: Director Supply Chain Management for a period of
report by Mr. Lawy Aurz on 14" June, 2017.

SIX mont'i.s. 13

s : s .3 o ) . - 0 h
vertised the position of the Director Supply Chain Management on 13!
erit has not been concluded. Her depl ymem on an acting capa y as the

3 1 th
Ag. DSCM) was later retrospectively exte nd d to 8"

By the time she was leaving for compuisory leave as directed by the Ag. CEO and the
Commissioners my acting tenure had lapsed and therefore was being sent on compulsory leave

=
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as the Procurement Manager. The substantive office that she holds at the IEBC to date is
MANAGER PROCUREMENT.

The position of the Director Supply Chain Management is currently vacant as recruitment was
not concluded but Mr B nard Nyachieo has been appointed as the Ag. Director Supply Chain
Management.

The current IEBC structure identifies the Director Supply Chain Management and not Ag.

+

Director Supply Chain Management as the Head of the Procurement functios

o
-

20.2Further Clarifications to the KENAO Audit Queries
20.2.1 Purchase of Kenya Integrated Election Managem

The procurement manager stated that it was a direct procurement.
received a request from the user department after approval ? fficer. The
Procurement unit was not involved in identiﬁc&tion of th ipplier{s) for Election
' | dicated in the

Technologies acquired under direct procurement as the vendor
Procurement requisitions

She noted that the procurement pr I KIEMS was under the tenure of Mr. Lawy Aura as the
Director Supply Chai i fead ' Unit was

e which she

appointed much letter
declined due to the following reasons:
1)  The Director Suppl
to the con‘;plsxny of zh 2 4

sice that due
plementation

Committee Team (
Inspection and Acceptan
ii)  This was in
complete system. Inspection and Acceptance by the
by the CIT on different mi
only fully met the Technica} Specificati but had viability when tested on its
performance

1)  Although the appointment letter > my email on

specifications of t
Accounting Ozﬁce;

1v) It was contradictory that appointment letter had indicat
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v)  Key to o

Vi)

vil)  Heweser when | ca

viil)

2017 weeld have been regarded retrospective contravening Section 69(2) of the PPADA,

i had left the office no goods had been delivered, neither

=
“lae grtininotals Aslivers e
J1€ anucipaled Geilvery 011ine ¢

ue to facn‘i;‘P progress of work in working

=h
-

made a follow up with the members of that

i my office immediatelv where they also acknowledged having

received no further communication on adjustiments of the timelines neither had they
received any documentation for the exercise. We agreed that the following documents be

.

ne also mentioned that she went to request for these documents from the Director
Suppl}' Chain Management ( DSCM) Mr. Aura. who informed ber that the Procurement

ts only to receive a show
pm She formally learnt

sea that the Inspection
Delivery, Installation.
rated Elections Management

nittee be appointed to carry out the inspection

PADA. 2015 and NOT the Inspection and Acceptance

ent was complex and specialized in nature;

b) The user department should issue a certificate pursuant to Section 150(3) of the PPADA.
2015

¢) The Commission to seek guidance from PPRA on interpretation of the inspection process
for KIEMS being a complex coniract if they didn’t agree with my proposal
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d)

Y

Xi)

Xii)

20.3 Fr

election technology

All the provisicns required for inspection i ipment in line

with the Terms of Reference and the sample submitted to ascertain its functionality

:

should be availed

Since the dates to submit the reg
(10™ March 2017) was surpassec
2017), a fresh appointment would
process. The appointment may consider
Inspection and Acceptance committee due
However I souou the guidance and advic
She stated that she did not receive any fee date but was

excluded from the major preceding of th ¢ the Director of

Supply Chain Management chose to work ior 10 me and

k]

sidelined me in the Directorate/d p tmental operations.

Ia KIEMS nroc

She omy later go—‘i in contact with the documentation for the KIEMS procurement when

elec tion technolo gy

Lawy Aura le

esh Presidentia

20.3.11nitiation of the procurement

She stated that

a)

b)

Report on the Exannation of the RL/JO/I of the Auditor General for the Financial Starements for the Independent Elecio

DICT requisitioned t for the Fresh

Presidemza? election

nses of

There was an exi

isting coniract to provide technology

SUP}JOLE for

: < 1 B Ani th 1
The Commission had less than 35 days to the FPE date: 26 which could
)
not be chanoe. would lead to a constitutional crisis
There was lir Litec‘z time to use any other procurement method except Direct Procurement

pursuant to Section 103(3(c) of the PPADA, 2015 under specially permitted pursuant to
Section 57(1-2)(a) of the PFMA 2017
The National Treasury approved the Commission’s for the use of specially permitted

pl'OCCdLlS under direct procurement.

Boundaries
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20.3.2Recommendation for sward

She stated

The direct procur was followed as prescribed in the PPADA, 2013 as there was

an exlstm'z COn

warranty period was to expire in March 2018.

£ 41

The Accounting Officer approved the recommendation of the Evaluation Committee for the
award of the tender for the provision of Election Technology Support for FPE of the KIEMS to
SIS.

20.4.Supply, well ommissioning of Network Transmission

The Commission contracted 3 major Mobile Network Operators (MNOs)to transmit election
results for a period of 3 years under a framework contract on an “as and when required” basis.

es procured wers 3s per the user department’s requisition. The deliveries were based

h

The quani!
on the framework

20.4.1 Procurement of Data Centre and Backup Infrastructure (Cloud Services)

The Procurement Unit smgl anpi oval to use Direct Procurement based on the justifications
provided by the user departm

The technicai specifications were prepared by the user department. The initial effort by the
Procurement Unit to have an inclusive specification committee for global information was not

supported.

The Imopiementziion of ail ICT contracts rested with the user department pursuant to Section

i¢ this was brought to h attention of the user department.

150(3) of ihe Pt
Procurement Unit was not privy to the termination of the iBM contract
J

The aspect validating the termination process of a contract is not provided for in the pubiic
P g [
procurement procedure. The user iepartmem pursuant to Section 150(3) provided

"

implementation reports ob certaining delivery of goods and services

allation. Testing, Commissioning and

Support of KiE \/ES had noted that Oracle License is a stanaaxd product of the Oracle Company.
The Evaluation report indicated that the evaluation criterion was not clear and thus the item was
never evaluated. The Committee recommended that the Oracle Licenses be re-tendered as it was
ment that was not part of the original open tender number IEBC/32/2016-2017

a new requir
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The Procurement Unit was not privy on how the vendor was identified but the requisition from

the user department had indicated that the Licenses be acquired directly from ()raclc Technology
Systems Kenya Limited.

The Implementation of all ICT contracts rested with the user department pursuant to Section
150(3) of the PPADA, 2015 and this was brought to the attention of the user depﬁrtment

The separation/segregation of ICT services on the basis of security denied the Commission the
that were meant to be

D_
3
O
o]
D
(@]
Q
o
(‘3
%]
E_‘J‘
"))

Total Cost of Ownership and economies of scale thus stan
integrated.

20.4.3 Procurement of Co-location Servieces

The Procurement Manager was not involved in the
s not able to remember the procurement preceding to offer clarifications

20.5 Supply and Delivery of Ballot Papers for Elections, Statutery Declaration Forms and

the Register of Veoters

She stated that the documents being requested for were available in
was made through Letter of Credit that was managed by the financ

payment was through RTGS. They should issue a credit note to cancel the ove

20.6 Supply and 1

There was no change of contract price since the FPE procurement was a separate tendering
process with different technica

and contract number. During tl

successful firm.

ral Elections which was

0 was through open tender
warded in .

The contract for the KES. 1.85
advertised in Semember. 7016 and
Elections for the supply of 60 litre transparent ballot

ronths to the General

QO

The proposal for KES. 2.250 had two options:

technical
60lir boxes

1 — (o7 SN0 i . - . . 1 &1 44 Yo Y1 met
a) the counter oifer to introduce 45litre baliot

specifications. The supplier had proposed to

concurrently to meet timelines.

b) the supplier producing luction capacity

of one mould and others in C
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¢) Tris tetder was cancelled as the 45ltr capacity was not within the range of the
i { the ballot boxes. The Commission in all its tenders
t of Ownership and didn’t not find it prudent getting

'ing acquisition of election materials as an effort of

net acceptec by the Commission. This offer was rejected by
“stendardization and risk mitigation.

The Suppiie
notification o

't mobilization for production immediately he receives the

The KES. f_:

i spply and delivery of 60 litre transparent ballot boxes with
charcoal grey iids whereby the supplier had informed the rollowmg:

i mouid to be air lifted;

a) Procurement of an add

Blervpsissays 2uns gk e Sasaiad saameasia 1 i 1 Sy B T
b) Procurement of onal mazernals which some would be alrlifted:
c) hours for factory staf’

layed decision makinn was due o0 the concerned obligation of the

The indecisivernsss or 18

e

Project teas » terms of deciding the Te lmu al Specifications of the Baliot

Box for rPL. fue (o ision ned ;:1'ocuz'eci b {lot boxes at KES. 2500 in 2013 General

Elections.

e 4 ~lnr el § Irs r AF TR i
20.7 Supply and Delivery of Badges

She stated ¢

The functicn of logistics in the Commission is designated under the Directorate of Voter
Registration and Zlectoral Operations previously held by Mr. Geoffrey Lemiso, upon which after
he left the Coramission Mr. Benard Nyachieo was transferred from his position as the

Procurement Manager to the Warehouse and Logistics Manager a position he substantively still

holds to date.

The documents for ail non-strategic General Election Materials had been prepared with a
provision to have the respeciive suppliers distribute the materials to the Commission’s 17
egional Warehouses after insoccx}on and acceptance at the Main Warehouse. This was supposed

to have been catered for in the cost (price) of the item.

The distribution list was zlso part of the tender document and was not only shared by the user
i ptance Committee and the Warehouse and

department. but also 1o the
Logistics M j icated the point of delivery in the special

conditions

of the Audiior General for the Financial Staremenis for the Independent Elecioral Boundaries
2017

jori of the Repe
ended 20"

Report on the Excini
Commissioi joi- the 1



Due to the massive number quantities, the inspection of the badges just like for all other
materials was done through sampling and the supplier cleared for distribution 1o the 1 regional

£

warehouses.

The action of the Warehouse Manager erroneously

badges and not the second delivery of 712,977) canno
on the procurement unit since the Warehouse Manage:
whose core function was NOT only attending to stores receipts

the materials. For this reason it

delivered by the supplier frem tho

contracted M/s Postal Corporati

The Manager Warehouse and Logistics and Acceptance

been shared the list of all

Committee, the UNDP consultant and the u

materials and nothing would have stopped .ogistics Manager to

ascertain and source for any information

In view of the above the Procurement
realized. The Procu:‘en‘ient Unit was not ¢

When was the telephone call made
understanding as a Procurement Profession

1ssues and cannot be

communicated through written because this are Finazzciai
If for sure 7_113 matter would

/

casually treated as alleged by the Warehouse an

-

have been br ouOhI to y attezatiorx 1 would hav { nothing would

documents |

I am not able
will be able to give m

Security Seals.
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Ak

Six Hundred and Twenty

~ A en g%
dred and SE

~-Nine(2.575.62%=( (40882 poliing stations 2 6 baliot boxes X EO se'zls_) + (5% of the total seals)

Thousand Six Hundred seals (2, 0001.
neral Elections.

\ ” =t T o — Nt . s
Viemo dated 5% January, 2018and received o 8"
3 the delivery of the balance of 1,694,400 seals to

TheT\aw:

January
lhe ‘Nac = o

The proc.
vide a

“fications from the Manager Warehouse & Logistics

:"
&l

ought clarification for an informed

managen:
ices. inspection report and S13 for the seals supplied by M/s Far East
t Unit by the \/L:*ag Warehouse and logistics for

the Procuremen

In view c-:?’ ‘.‘éee above the Frocursment Unit informed the office of the DCEQO {Ag. CEO).

¢ of Security Seals from M/s Ramaas Limited

Follow:
Registration: anc
deficit resu

ent of s«::m‘ily seais to carter the

approximately 500.000 security
The Con mission fxc spproval from the

seals required i i

o
\._.

Nationa! ~reasiry to use

our aays to the g

The Naticna: riasury t,'-_f'::'. =0t respond
; vithin ail the 290

August, 2057

constituencie

.emative suppliers through email and
e procurement process within the
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limited time. This entail seeking

& @

assistance from other Electoral Management Bodies like South Africa mission.

il ¢

The Procurement Unit

7 urgent
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other

need for goods, works

1%

method of procireme

rise to the urgency were nei

4
contact on its part”

The failur

(@]
—t

that required manufa

+

he limited time

—+

Due to

Therefore there was no loss of KES. 21.850,000 as the speci
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1.694.400 |

|

1

- ~ ~ |
.833 polling stations ' 2.575.629 |

~And "
d P4 A,Ugf.’.SL. 2017 q uested 101 ploculemem -

Although ths
of L.ﬁO(j G0

..J

.,‘)

oniy 5(1&0-00 were procured based on the
ent 2F 500.000 seals nor loss of KES. .
n bidders contacted are as shown below:
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21.2Proposed Ideal Supply Chain Management IEBC Structure
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21.3Marnager "airehouse and Logi

She stated <

Although M. Bsi
it’s not ciear whet!

efeired to as the Manager Warehouse and Logistics (MW&L)
o the Director Supply Chain Management.

.

During the perio r,mcie': which she was Ag. DSCM she neither approved his leave nor appraised

him. They always worked as co-departments.
In the pericd v
to belong tc

aission developed the performance appraisal tool he declined

ly Chain Management.

Although he is designated as the Manager Warehouse and Logistics in the Commission’s
structure there is no such position. what exists is Manager Logistics since the Manager

Warehouse position was never filied.
22.0. Difficult Working Environment

She stated thzt:

The period she had + nission had been characterized with difficult moments
that arose dus v my =1 ch in handling matters procurement

it professional not only lies in acquisition cf goods and
e that this is done within the provision of the legal

The core mar

services but n :
framework estzbiished under the public procurement procedure.

After the 2013 General election and the whole experience encountered in the procurement
function calle d {cr strict adherence to the public procurement processes. This was at many times
looked at as 1 y and bureaucracy leadmg to the belief that compliance to the procurement

law was duncuu

The key allegaticn was delays arising from following the process and management seemed to

belief this nan

(ie]

At one point 2 UNDF ¢ nt had been deployed to the Procurement Unit but they failed to
work tog ether and he had to go as he d dn’t believe only in the Public Procurement laws but
didn’t ha\fe wledge of the Procurement law and regulations. This led to a lot of difference in

£ ¢}

opinion and rocedure most of the time as he always advocated for intemational practices rather

other than Ke yan procurement laws
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When we began preparation for the 2017 General Elections after the deve}.opn’:vzt and approval
of the Multi-Year Procurement Plans — 2016/2017-2017-2018, she insisted on the appointment of
Specification Committees that incorporated other public entities for support of comprehenswe
specifications that entailed Total Cost of Ownership to avoid fragmented procurements that were

not only costly but inefficient.

n
¢

[
{ 2.

She had advised training on procurement processes for Commission staff and the approach of
Framework contracts on “as and when required “basis for major slection goods and services to

avoid reactive préocurements.

The situation got waorse W noshe pr : o 's from
the Ministry ¢f [CT, the ! and the g iter | had
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We only got officer

found out that the specifications had identified a ‘*ain
outlook that would promote competition. There was sli
Mr. Marjan. The ICTA staff left the process in protest.

P

rgumesnt between the team leader and

()‘Q
.)
x%
o

Q.

there was a bitter relationship betweaen me and the DCSE Mo Marian wherebs

y
e iniervention
she was sent on

During this perio
most of the time she would find difficul

of the Accounting Officer. She s

30 days compulsory leave wnﬂouz reasons.

She stated that she objected the compulsory leave and sought the

Commissioner Mohamed Alawi in charge of Procurement and Finance and when he didn’t seem
to assist me she called the Chairman Justice and Legal Committee Clﬂair who intervened and was

41

the compulsory leave

3

verbally recalled back by the CEOQ. She has never received expianation
to date.

It never took long s seconded from the

Naticnal Treasury s¢ 0 wor directly
J
with my juniors o make
contribution towards the
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She was givern z
mtervem?ﬁ:i. ¢l

allegations that were not true which when she sought the

who was in charge of procurement and Commissioner
Recourse the Accounting Officer said he was misied by the

isve] tasnan TR QO NS A Sanis N
Several times DCEC S8 Mr. Marjan had instituted audits on false al legations but the audit
reports didn’t {ind her culpable or liable

She ailways belisved
Commissicin.

use and Logistics
oIt 10 ‘.he Directoz‘ate of Voter

" fune, 2017 as the Ag.
he state of affairs and last
i1 :«pression created with the
sues that called for my

minute §
long alie:

ns with Lhe severa!l pendin

attention and management

were looki

resh Presidential procurement the Commission had constituted a Project Team
headed by the DTEC 88 Mr. Marjan reporting to Plenary. The team gave unprofessional and

PELESASESFANS ARG

o -
=
.
=
ga

dec131on making as most time was wasted in meetings to

verbal directives which lead to delayed
persuade them o comply with the p curement laws. The team as constituted is not defined in
onsibility and accountability gaps were eminent.

the procurement izw and

23 Direct Procur

The IEBC was prepared that the country would be holding the General Election on August 8§,
2017. As per th ions Plan. the Commission was to secure reputable firms with
nd services as early as 2016. Given the unpredictable nature

capacity to suppiv electoral goods an
of elections te: i Zlection. framework contracts were deemed suitable.

The pheﬂome*:" 3 ~ement at the IEBC was occasioned by two incidences;

a) The Commi ed legal challenges in the procurement process. These lead to
reduction in the time 10 ‘x.he periods to the General Election making it difficult to identify

kev items using open tender method. Limited time to the General

supplier ior
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Elections made these procurements really urgent in consideration that some of these

. items were major for a credible free and fair election.
b) The General Election in Kenya is a constitutional requirement. The process of
. procurement of goods and services for elections should be timely. If delayed due to

external interventions it becomes an urgent need which if not met may lead an election
that is not be credible. The 2017 General Elections would have been an imminent threat
to public welfare, safety and damage to property if the goods and services were not
procured. The 8" August, 2017 General Election date was ultimate and could not be
changed.

c) There was limited time left to the 8" August, 2017 such that engaging in tendering
proceedings or other procurement methods would be impracticable. Direct procurement
therefore was the only option in the PPADA, 2015 that met the circumstances of the
Commission as prescribed in Section 103(2) (b) of the PPADA, 2015

d) Changes in some Commission policies directly affected timely procurement like revision
of some specifications and proposals on new acquisitions. The constitution of the new
Commission six months to the General Elections to some extend caused the need for
direct procurement as some of these decisions were being made at the tail end.

e) Failure by some suppliers to deliver on time resulted to seeking alternative suppliers to
mitigate the deficit in materials and services required.

f) Pre-existing contracts — there some ongoing contracts or goods previously acquired from
some suppliers that were used as justifications for direct procurement for purposes of
compatibility or standardization as provided in Section 103(2)(d) of the PPADA, 2015

The Fresh Presidential Election had been scheduled to happen within 60 days after the Supreme
Court’s ruling of the nullification of the General Election’s presidential results.

The 60 days included all the other electoral activities like planning, budgetary approval and
procurement planning. No procurement can be initiated without budgetary approval.

The procurement of services and goods for this election therefore resulted to direct procurement

due to

a) Pre-existing contracts and buying additional materials and services from the previous
suppliers for purposes of standardization and compatibility. This was a repeat election
and therefore the understanding of the need to hold factors constant to get similar goods
and services hence direct procurement pursuant to Section 103(2)(d) of the PPADA,
2015.

b) Section 103(2)(b) of the PPADA, 2015 was also applicable occasioned by an Urgent
need considering the mood in the country. Failure to procure goods and services would
have made the situation worse leading to the threat to life and destruction of property.

114

Report on the Examination of the Report of the Auditor General for the Financial Statements Jor the Independent Electoral Boundaries
Commission for the year ended 30" June 2017




24.0. The Commissioners Role in Procurement

The Commission’s policy decisions were made in plenary. It would be difficult to determine
their role in procurement unless one sat in Plenary or accessed the Plenary Minutes.

Implementation of procurement policies was however under the approval of the Accounting
Officer with the support of the DCSS under which the Directorate of Supply Chain Management

fall.
The approval and directions to the Directorate of Supply Chain Management came from the
Accounting Officer and the DCS SS who interact with Plenary directly.

25.0. Submission by Amb. Paul Kurgat former Commissioner IEBC

The commissioner submitted that:

1. He personally knew that the role of Commissioners was restricted to Policy formulation

and Oversight
2. He was of the Opinion that the internal Audit conducted by the Chairperson ought to
have included all 9 departments. The Chairman seeking audit for a single department was

ill motive.
3. He couldn’t understand why the Chairperson was requesting for an internal audit while
the Officers from the Office of the Auditor General were onsite

26.0. Submission by Ms. Margaret Mwachanya former Commissioner IEBC
The Commissioner submitted that:

1. The role of Commissioners was restricted to Policy formulation and Oversight
2. She left IEBC because of her principles, she also felt that her opinion was not taken in

decision making
3. That she voted on the procurement of KIMS in line with the paper submitted to plenary

by the secretariat.
4. She differed with the Chairpersons in initiating internal audit while Auditors from the

Office of the Auditor General were onsite.
5. The course she undertook was on leadership and was attended by several senior public
servants and that she graduated with Honorary Doctorate because of her personal

contribution to leadership.

27.0. Submission by Mr. Lawy Aura former Director Procurement

The Procurement Director in regards to provision of strategic communication and integrated
media campaign consultancy services submitted that:
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(O8)

The law provides for negations when the bidders arrive to a tie.

The scores were very close and he advised on the statistical tie to provide room for two
more bidders in the negotiations.

The letters written for procurement of collocation system to KRA and CMA were done
way before he assumed Office.

28.0. Submission by Ms. Praxedis Torerey former Director Legal

The former Director Legal submitted that:

L

The legal department participates during the procurement only during preparation,
drafting and review of contracts.

The director legal does not sit in Commission meeting and only advice the Commission
when her advice is sought in writing.

No any legal advice was sought by the plenary or the CEO in regards to procurement.

29.0. Submission by Mr. Michael Kairu Managing Director Belgon Engineering Company

The Managing Director Belgon Engineering Company submitted that:

15
2.

(OS]

The time frame given by the IEBC was inadequate to supply such an amount.

After persistent calls from the Commission he borrowed a mould from a local plastic
manufacturer and modified it to fit the Commission’s specification.

Due to short notice, he had to procure materials locally of which they were more
expensive.

30.0. Submission by Mr. Nicholas Nesbitt, the Country General Manager, IBM East Africa

Mr. Nicholas Nesbitt, the Country General Manager, IBM East Africa appeared before the
Committee accompanied by the following officers:

I I N

Benjamin Mann - Chief Operations Officer

Angela Ambetsa - Legal Counsel

Humphrey Lilech - Government and Regulatory Affairs,
Lewi Maina - Client Executive

Peter Gachuhi - Kaplan & Stratton

Esther Kinyenje - Kaplan & Stratton

and submitted as follows:
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IBM Eastern Africa

The word IBM means International Business Machines. IBM Eastern Africa Private Limited
Company is a company incorporated in East Africa through registration and is wholly owned by
IBM Global Corporation based in the United States of America. IBM Eastern Africa is is
company that helps clients leverage technology to grow their businesses and overcome
challenges. IBM has been operating directly in East Africa since 1958. IBM has transformed -
Now a Cognitive solutions company powered by Cloud. New East Africa Headquarters
established in Kenyain 2010 overseeing operations across 8§ countries including Tanzania,
Uganda, Burundi, Rwanda, Ethiopia, South Sudan and Djibouti. Its comprehensive line of
offerings, including services, software and systems are designed for exceptional price
performance, manageability and ease of use. IBM’s local business partner neiwork also has
experience across multiple industries, delivering affordable and customizable solutions,
developed based on industry insights. Long term partnerships within the telecornmunications,
government, and financial services sectors have allowed us to focus on providing innovative
solutions which speak to the needs of local citizens.

IBM oversees and provides technical support for IBM partners based in Africa such as providing
licensing agreements. IBM Kenya is a marketing division/ entity of IBM Eastern Africa. IBM
EA 1is an independent entity and does not have any operational links with IBM France.

Support Services: In July, 2017 IBM was contracted by IEBC to provide maintenance services
for Servers that are stationed in Kenya. The process was initiated through an invitation by IEBC,
to wit, the communication was formal and Mr. Nicholas Nesbitt, committed to provide the said
communication. Between, Jan—April 2017 IBM then proceeded to undertake an assessment of
the equipment; the latter had been in place since the 2012 election. Thereafter, IEBC contracted
IBMEA through direct procurement to provide maintenance services for IEBC servers based in
Kenya. The services were provided under the presumption that they were to be utilized during
the General Elections scheduled for 8" August, 2017. IBMEA was informed at the last minute
that IEBC had resolved to use cloud servers stationed in France. IBMEA were not aware of the
agreement between IBM France and Safran Morpho or Safran Morpho and IEBC relating to

cloud servers.

2012 General Elections: IBMEA had no role in the procurement of equipment by [EBC and
Safran Morpho and IBM France. This is because, even though IBM GLOBAL owns IBM France

and IBME, the latter and the former are independent entities that have no operational links.

Soliciting favours: No one from or behalf of IEBC sought any favours from IBMEA including
at the point of pitching for the contract. IBM has a policy that does not allow staff to offer a gift
above USD $25. IBM do not have any contact with the Ministry of Information, Communication
and Technology before, or during the process of procuring the contract with IEBC.
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31.0. Submission by Ms. Corinne Mbiaketcha, the Managing Director, Oracle Technology
Systems (Kenya) limited

Ms. Corinne Mbiaketcha, the Managing Director, Oracle Technology Systems (Kenya) limited
appeared before the Committee accompanied by the following officers:

1. Hanifa Shakombo - Counsel, Oracle

2. Evans Monari - Partner, Bowmans
3. Effie Omondi - Counsel, Bowmans
4. Lynette Etemesi - Counsel, Bowmans
5. Peter Gachuhi - Kaplan & Stratton
6. Esther Kinyenje - Kaplan & Stratton

and submitted as follows:

Oracle East Africa

Oracle Corporation is an American multinational computer technology
corporation headquartered in Redwood Shores, California. The company specializes primarily
in developing and marketing database software and technology, cloud engineered
systems, and enterprise  software products — particularly its own brands of database
management systems. The company also develops and builds tools for database development and
systems of middle-tier software, enterprise resource planning (ERP) software, customer
relationship management (CRM) software, and supply chain management (SCM) software.

Oracle Technology Systems (Kenya) Limited (OTS)is a subsidiary of the Oracle Corporation. In
April 2017, IEBC approached Oracle by way of an invitation letter to conduct a security
assessment. The basis of the invitation was OTS was the original equipment manufacturer. OTS
undertook the assessment upon attaining the necessary approvals though its internal structure.
Upon delivery of its report, IEBC awarded a contract to OTS for license, implementation of
options and advanced customer support. On 29" May, 2017, Oracle submitted its security
assessment report. On 26™May, 2017, IEBC issued Oracle with an invitation to tender. On 29"
May, 2017 Oracle submitted its quotation. Thereafter there was a subsequent negotiation to
reduce the quotation from Kshs 273,182,000 to Kshs 264,600,000. On 31% May, 2017 the
contract was awarded and signed. OTS ensured that its internal matrix on compliance was met
before undertaking the contract. On June 8, 2017 the system was scheduled to be tested.

The election could not have run without Oracles database. Oracle has only received payment
amounting to USD $30,000 of the contract sum and has been in the process of negotiating for
payment of the remaining amount but is yet to receive responses from the National Treasury,
Ministry of ICT and IFMIS.
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Soliciting favours: No one from or behalf of IEBC sought any favours from Oracle including ai
the point of pitching for the contract. Oracle did not have any contact with the Ministry of
Information, Communication and Technology before, or during the process of procuring the
contract with IEBC.

32.0 Submission by Safran Identity Security (IDEMIA)

Mr. Matthew Foxton jointly with Mr. Olivier Charlanes, the Executive Vice-President and
Executive Committee Member/ Senior Vice-President respectively, appeared before the
Committee and submitted as follows:

1. The Company regrets that it was not able to appear before the Committee on 11" F ebruary,
2019, this was due to miscommunication of which they wrote to the Committee through
the Clerk’s office via a letter dated 13" February, 2019 to explain the same.

2. They confirmed that they finally received another of invitation on 18" of F ebruary, 2019:
in which they were invited ‘IDEMIA’ to appear before the Committee, to assist the
Committee in relation to its examination of accounts of the Independent Electoral and
Boundaries Commission for the Financial Year 2016/17 as expressed by the Auditor

General’s Report.

3. IDEMIA is justifiably concerned about some of misconceptions and misapprehensions
about its business; and is pleased that with this opportunity it will be able to clarify and set
the record straight on possible concerns relating to its interaction with the IEBC a solemn

institution within Kenya.

BACKGROUND by Mr. Matthew Foxton the Executive Vice-President

4. He submitted that IDEMIA is a French group of great repute globally; resulting from the
coming together in 2017 of two key worldwide leaders in the identity sector: Oberthur

Technologies and Safran Identity and Security.

5. IDEMIA is arguably the worldwide leader in police biometric systems: its biometric
algorithms and solutions are used by more than eighty (80) police services around the
world including the Federal Bureau of Investigations (FBI), Interpol, Germany’s BKA, and
numerous African countries such as Kenya, South Africa, Chad, Botswana or Ethiopia.
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6. IDEMIA is also the leading provider of US government endorsed identities for trusted civil
and commercial transactions. IDEMIA counts a staggering 13,000 employees around the
world, including 2000 Research & Development experts and 13 Research & Development
centers across the globe. In the next 5 years, IDEMIA’s Research & Development
investment is planned to reach 1 Billion Euros.

7. With close to $3 billion in revenues and more than 135 governmental customers in civil
identity solutions, IDEMIA serves clients in 180 countries and is the natural leader in the
identity industry, combining the strongest customer references and project experience.

8. IDEMIA has a worldwide industrial footprint to optimize responsiveness and customer
proximity relying on a network of State-of-the-art factories covering all regions and
Service centers established in more than 30 countries around the world.

Chronology of IDEMIA’s creation

' 9. He submitted that Morpho, part of the aeronautical Group SAFRAN, signed a first contract
with the IEBC in 2012 for the supply of Biometric Voter Registration (BVR) kits
(importantly Morpho was not contracted to supply any other components, especially no
deliverables linked to the transmission of results of 2013 General Elections).

10. Renamed ‘SAFRAN Identity & Security’ in June 2016, Morpho came together with
Oberthur Technologies (OT) in May 2017 giving rise to a new company called OT-
Morpho, which ended up being renamed IDEMIA in October 2017.

11. He reported that these name changes were duly notified to the IEBC in two letters dated
July 7,2016 and June 13, 2017. (The letters were tabled to the Committee)

IDEMIA in Kenya by Mr. Olivier Charlanes, Vice-President

12. He submitted that IDEMIA has been present since 2008 on police and security systems
support.

13. In 2012, IDEMIA was sclected to contribute to the very first step of the 2013 gencral
election process. IDEMIA provided a Biometric Voter Registration (BVR) system to the
IEBC to produce a credible and secure voter register.

14. He reported that the same system has been maintained ever since, and complemented in

2017 with 45,000 devices deployed over more than 40,000 polling stations across Kenya to
organize the voter verification and results transmission in the scope of the 2017 general
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15.

16.

17

18.

19.

20.

21.

elections (the Kenya Integrated Election Management System — KIEMS). The system was
reused for the 26" October 2017 Fresh Presidential Elections.

In 2018, IDEMIA was contracted by the Ministry of Interior and Coordination of the
National Government for the provision of 31,500 mobile biometric kits to be used in a
national population registration.

IDEMIA is currently in the process of establishing a new branch in Kenya, scheduled to
open later this year, an indication of the Company commitment to investing in Kenya and
supporting its growth

(1) KIEMS contract for General Elections

He submitted that an initial tender for KIEMS was released on 15/12/2016, requesting a
submission from the bidders on 9/1/2017, IDEMIA took part in the process.

Upon cancellation of the initial tender, which happened on 21/03/2017, IDEMIA received
the same day a letter of intent from the IEBC formalizing IEBC’s willingness to engage
IDEMIA to supply, deliver, install, commission, test & support an "Integrated Election
Management System". In the letter, IEBC highlighted the fact that due to the limited time
to fulfill its legal obligation, they were willing to engage IDEMIA via a direct

procurement.

After a new submission offer on 25/03/2017, IDEMIA received a notification of award on
25/3/2017 and signed the KIEMS contract with the IEBC on 31/03/2017.

He reported that the remaining time to execute General Elections was extremely short: only
20 weeks from contract signature to the General Elections voting day, which took place on

8/8/2017.

To execute this contract for General Elections, IDEMIA provided the following equipment,

licenses and services:
- Delivery of 45.000 KIEMS kits, which include the KIEMS tablet and its

accessories.
- Installation, configuration, testing & commissioning of the KIEMS system, which

includes:
o Voters verification (EVI) oResults Transmission System (RTS)

o Candidates Registration Management System (CRMS)
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o Integration of the KIEMS solution with the existing Biometric Voters
Registration system (BVR)
o The provision of Software licenses and royalties for the KIEMS system
- Preparation of 10.000 KIEMS kits for the verification exercise (configuration,
reception & inventory)
- Preparation of 45.000 KIEMS kits for the General Elections (reconfiguration)
- Election Day technical training
- Election Day technical support

22. He reported that as the program unfolded, the following additional equipment & services
were requested by IEBC and delivered by IDEMIA in order to adapt to the tight schedule
of the General Elections:

- Provision of cloud services for RTS

- Change request for customization of RTS software

- Change request for CRMS external portal

- Change request for increasing the production capacity in preparation of Kits for the
elections

23. IDEMIA executed the program within due time, which ultimately allowed it to manage the
General Elections according to the customer’s requirements.

(2) KIEMS contract for Fresh Presidential Election

24. He reported that on 1/9/2017, Supreme Court of Kenya decided to nullify the presidential
election which took place on 8/8/2017 and requested to schedule a Fresh Presidential

Election on 17/10/2017.

25. On 19/9/2017, IDEMIA received a letter from IEBC approving the selection of IDEMIA as
the provider of services for this Fresh Presidential Election. Time constraints made it
impossible for the IEBC to contract & deploy an alternative election system.

26.On 28/9/2017, IDEMIA was invited for final negotiations. The contract for Fresh
Presidential Election was signed on the same day.

27. In order to execute this contract for Fresh Presidential Election, IDEMIA provided the
following equipment and services:
- Preparation of 45.000 KIEMS kits (reception, inventory and reconfiguration)
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- Delivery of KIEMS kits replacement and spare parts (SD cards, tablets)
- Upgrade, installation & configuration of the KIEMS system

Election Day technical training
- Election Day technical support

28. He reported that the allocated time to see this program through was nothing short of
succinct: 7 weeks between the Supreme Court decision to cancel the election and the
effective date for Fresh Presidential Election. The elections were delayed 10 days and
finally took place on 26/10/2017.

29. In order to secure the availability of the Election system for Election Day, IDEMIA was
committed to executing its contract on time at expected quality level and according to
IEBC’s request:

- IDEMIA worked without contract until 28/9. At that point, 60% of IDEMIA’s
contract was delivered. IDEMIA took significant risk in doing so.

- IDEMIA mobilised technicians to provide field support for 290 constituencies.

- The local factory had to operate night shifts, more than 350 Kenyans were hired by
IDEMIA at some point in time to speed up deliveries.

- The late confirmation on 13/10/2017 of the RTS workflow evolution required for
FPE.

- The risk taken by the company to handle the program nationwide, under very strict
time frames.

- The security measures taken by IDEMIA to provide full protection to the company
staff. The said protection started shortly before the date of the General Elections.

30. He reported that for Fresh Presidential Election, both the costs of the program and the
program management were justified by the exceptional context in which the elections took

place.

31. The prices were approved as they were quoted by the JEBC, after several rounds of price
negotiations to cope with the customer’s expectations.

32. Hon. Chairman, Hon Committee, IDEMIA executed the program within due time, which
ultimately allowed it to manage the General Elections according to the customer’s

requirements.
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(3) KIEMS system hosting

33. He submitted that according to the contract requirements, the Result Transmission System
(RTS) hosting platform was to be (1) local and (2) provided on 17/04/2017 by the IEBC.
34. As the local platform was not made available on time, the [IEBC asked IDEMIA to put an
alternative strategy in place. IDEMIA responded positively to that demand, thus exceeding

our contractual services.

35. In June 2017, IDEMIA proposed the alternative solution to host the RTS on a private
cloud platform. IEBC accepted this proposal as an action to reduce the risks of the
Elections program.

36. He reported that from a security perspective, an internal audit of the platform used for
the General Elections done by Verizon certified that the investigations lead identified no
evidence to suggest that anything had jeopardized the integrity of the RTS system.

37. Furthermore, the following audits were done & tests reports were provided to IEBC
before the Fresh Presidential Election:

(a) Functional and performance tests:
- Full functional and performance tests reports were shared with IEBC
- A third-party company audited the methodology & functional tests results

(b) Security tests:
- Full reports shared with IEBC, including penetration tests
- Independent penetration tests performed by Orange

38. IDEMIA executed the program within due time, which ultimately allowed it to manage the

General Elections according to the customer’s requirements.

39. After both elections, RTS data were handed over to the IEBC on 15/2/2018. The databases
and virtual servers used for both elections were copied on a dedicated space of the local
infrastructure in May 2018, giving IEBC access to the both elections’ data.

40. The RTS system hosted by NTT was shut down on 16/1/2019, after repeated notifications
1 sent to the IEBC on the matter.
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Hon Chairman and Hon Committee,
¢ Kenyan elections are complex and cannot be compared to any other elections.
* IDEMIA has worked in many countries, and the Kenyan election solution is unique
but far ahead compared to that of other countries.
* IDEMIA remains above many of its competitors in terms of technical solution and
project management.

Conclusion

43. IDEMIA fulfilled its assignment for Kenya’s IEBC with professionalism and rigour. It was
engaged by the IEBC to carry out very specific tasks, which it successfully accomplished
in respect of both the original and rerun elections.

44.All internal and external audits conducted on IDEMIA’s systems revealed that it
successfully achieved its general election goals for the IEBC.

45. They carried out their duties totally impartially, they are an ethically-minded company and
they have no wish to be caught up as scapegoats in Kenyan politics.

46. He reported that, in 2017, some IDEMIA collaborators had even been threatened of death,
here in Kenya. Nevertheless, they kept performing an outstanding job in ensuring that
KIEMS worked properly and securely during the two elections, so as to ensure a fair and
neutral election process then trustful results.

47. Even following the Supreme Court’s September 1, 2017 ruling, IDEMIA accepted to
extend its engagement and kept supporting the IEBC in the democratic process so as to
ensure open, free and fair Kenyan elections. Therefore, as of September 2017, IDEMIA
provided an updated software, additional KIEMS hardware and support services for the
October 26, 2017 presidential election rerun.

48. Further the High Court’s October 11 ruling and the [EBC’s resulting official decision to
include eight candidates in the Fresh Election caused the company considerable unexpected

work, such as:
- Writing new software for the KIEMS Kkits to include the new candidates list.

- Updating once again the 45,000 KIEMS kits with the new configuration.
- Configuring the RTS system again to include the new candidates list.
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49. Despite this challenging context, IDEMIA and all its people are proud to have been able to
‘ successfully fulfill their engagements to support Kenyan democracy, and humbly reaffirm
today how positively it can consider the outcome of both 2017 elections, as it has been

. publically stated by the International Community observers (UE, Carter Center, etc.).

50. IDEMIA has undertaken successfully several election projects in Africa. It considers that
elections are the most challenging projects to set up. But they also are the most rewarding
as they are a fundamental bloc in the development of a country.

51. IDEMIA is most glad to have supported this great country in assisting in the management
of the 2017 Kenyan elections. It was a great challenge for IDEMIA in terms of time,
technology and security constraints noting the novelty of the solution offered. IDEMIA is
incredibly proud to have supported Kenya and served its citizens.

Committee Observations
1. When asked of the Local Address, he submitted that the Company was in the process
of registering a local associate.
When asked of other contracts they are undertaking in the country, he submitted that
they have the Following live contracts with the Government of Kenya:
. Contract with the Police Department on finger print equipment (Biometrics)
II.  State Department of Interior on population Registration - NIMS
. 3 When asked whether he can table his contractual obligation to the Committee, he
undertook to table a soft copy immediately after the meeting.
4. He admitted that he was selected through a direct procurement process

!\.)
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33.0. COMMITTEE RECOMMENDATIONS

1. Parliament should move with speed to strengthen the IEBC by revisiting the lega!
framework and the general policy  guidelines while taking into account the
recommendations of the Kricgler Commission in order to resolve tension between the
offices of the Chairman and the CFO by having their functions clearly spelt out and
accountability appropriately assigned as envisioned under section 11A of the Independent
Electoral Boundaries Commission Act.

2. It also evident that Commissioners demonstrated conflicts of interest in relation to
procurement of the KIEMS kits where the Commissioners voted in favour of their
preferred suppliers as evidenced in MINUTE 12-15/03/2017 of the Special Plenary
Meeting emerged that the other Commissioners demonstrated conflicts of interest in
relation to procurement held on 31 March, 2017.

The Committee recommends that upon adoption of this report, the relevant investigative
agencies should institute investigations on the conduct of the Commissioners involved
with a view to initiating prosecution where culpability is established.

3. The Commissioners failed to exercisc oversight while the Secretariat demonstrated poor
or lack of prior planning which plunged the electoral body into crisis after crisis, that
compelled the Commission to undertake direct procurement of all critical goods and
services in a manner that was contrary to provisions of Article 227(1) of the Constitution
in so far as it did not embody a process that was fair, equitable, transparent, competitive
and cost-effective.

The inertia exhibited by the leadership of the IEBC has eroded public confidence in the
institution’s capacity, as currently constituted, to execute its constitutional mandate whilst
safeguarding public interest. To that end, the Commissioners, the Chief Executive Officer
and the Directors who were involved in the unlawful procurement should vacate office
immediately upon adoption of this report to allow for the much-needed reforms to be
effected to restore public confidence in the Independent Electoral Boundaries

Commission.

4. The National Treasury and the Auditor-General should assist the Commission undertake
verification of all pending bills with a view to expedite the settlement of all genuine
payments due to the suppliers in order to save the public from incurring additional costs
that may arise from protracted legal disputes with such suppliers. The team should also
institute mechanisms to recover all monies that might have been paid to suppliers
improperly. Investigations should also be undertaken, and if impropriety is established,
appropriate action taken against all the officers involved.
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5. The Accounting Officer should at all times ensure that all applicable accounting and
financial controls, systems, standards, laws and procedures are followed when procuring
or disposing of goods and services as provided for in section 68(2)(e) of Public Finance
Management Act 2012 and section 103 of the Public Procurement and Asset Disposal
Act, 2015.

6. The CEO, Mr. Ezra Chiloba, signed contracts worth Kshs. 4,312,046,372.00without the
contractors providing performance guarantees contrary to the provisions of section 142
(1) of the Public Procurement and Asset Disposal Act, 2015. Upon adoption of the
Report, the relevant investigative agencies should undertake an investigation with a view
to initiating prosecution if culpability is established. The Commission should at all times
ensure that performance guarantees are exccuted before signing a contract in accordance
with section 142 (1) of the Public Procurement and Asset Disposal Act, 20135.

7. The Accounting Officer should always be guided by the Average Price List or Market
Price Index published by the Public Procurement Regulatory Authority that is designed
to assist all heads of procuring entities, accounting officers and all public officials
involved in the procurement function with the necessary information to comply with the
afore said legal requirement and in turn deliver value for money in the public service and
comply with section 54(2) of Public Procurement and Asset Disposal Act, 2015 that

y prohibits all transactions by public officials in which standard goods, works and services

are procured at unreasonably inflated prices.

Within three months of adoption of this report, the Public Procurement Regulatory
Authority should publish an updated Avcrage Price List in light of the fact that the last
Average Price list was published pursuant to the provisions of section 30 of the Public
Procurement and Disposal Act, 2005.

8. The Commission should establish framework contracts with more than one supplier so
that it is not held hostage when it comes to pricing with the aim of ensuring that resources
of the Commission are used in a way that is effective, efficient and economical pursuant
to the provisions of section 68(1)(b) of Public Finance Management Act, 2012.
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34.0. BASIS FOR COMMITTEE RECOM YMENDATION FOR VACATION OF OFFICE

The Commissioners

The Committee received evidence relating 1o specific incidences to support impropriety in the
conduct of the following Commissioners 2 wd hence forming the basis for the Committee’s
recommendation that the said Commissioners vacate office immediately upon the adoption of
this Report:—

Mr. Wafula Chebukati — Chairperson;
Ms. Consolata Maina - Vice Chairpcrson;
Margaret Mwachanya — Commissioner;
(Prof.) Abdi Guliye — Commissione

Mr. Boya Molu — Commissioner; and
Amb. Dr. Paul Kurgat - Commissioricr

DU B Lo

The evidence received depicts a Commission running on auto-pilot. The Commissioners,
individually and collectively, failed to exercise oversight as envisioned under section 11A(a) of
the Independent Electoral and Boundaries Commission Act, 2011 thereby plunging the
Institution into a crisis. The Commissioners were unable to make urgent and decisive policy
directions on procurement matters, compelliny the Secretariat to undertake direct procurement of
all goods and services in a manner that was contrary to Article 227(1) of the Constitution of the
insofar as it did not embody a process that was fair, equitable, transparent, competitive and cost-
effective. As a result the Commissioners failed to take charge of the entire electoral process in
the 2017 electoral cycle. This evinces an inexcusable level of incompetence given the importance
of their role in the electoral processes in the country as expressed in Article 88 of the

Constitution.

In a clear case of incompetence, the Commissioners demonstrated lack of understanding of their
role as relates to the principles of good governance and separation of roles between the
Commission and the Secretariat, integrity, transparency and accountability contrary to the
provisions of Article 10(2)(d) of the Constitution.

Conflict of interest and glaring instances of gross misconduct were manifest during the
procurement of the KIEMS Kits the Commissioners opted to vote in favour of their preferred
suppliers as evidenced in MINUTE 12-15/02/2017 of the Special Plenary Meeting held on 31

March, 2017.

The Chairman of the Commission, in serious violation of Chapter Six of the Constitution
presided over allocation of legal work to his former law firm without disclosing this relationship
or even cautioning the Secretariat of the same.
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From the foregoing findings, it is evident that the Commissioners were operating ultra-vires the
Constitution, the law and their oath of office. These constitute solid grounds for the removal of
the Commissioners from office under Article 251 of the Constitution. The Committee
accordingly recommends their removal from office forthwith.

The Secretariat

There seemed to be an unending tug of war and tuff-fencing between the Secretariat and the
Commissioners. In the clear lack of policy dircction from the Commissioners, the Secretariat
operated as if the Commissioners did not exist. In the ensuing scenario the Senior Staff of the
Secretariat, Individually and collectively, failed to plan, execute or implement the policies and
strategies of the Commission as envisioned under section 11A(b) of the Independent Electoral
and Boundaries Commission Act, 2011. It was apparent to the Committee that this failure was
deliberately designed to plunge the Commission into a crisis that compelling the Commission to
resort to direct procurement of all critical goods and services in a manner that was contrary to
Article 227(1) of the Constitution. Consequently, the Kenyan taxpayer did not get value for
money. The Committee highlights the following instances as the basis for its recommendations
for the removal from office of the senior staff of the Commission:

5. Mr. Ezra Chiloba — CEO

Whereas the Committee notes that he has since been removed from the Commission, the
Committee particularly makes the following observations with regard to his role as CEO:

e) Poor planning and mismanagement of the procurement processes in relation to the whole
election process of both August and October 2017, thereby creating an environment of
opaqueness, secrecy and anxiety. This, inevitably, contributed to the escalation of the
cost of the 2017 General Elections.

f) Failure to inculcate the spirit of team work and collegiality with the Commissioners and
not providing information to the Com mission in a timely manner, thus creating loopholes
that were exploited to subvert the proper functioning of the Commission.

g) Exposing the Commission to high viske Ty not demanding performance bonds before
signing contracts. For instance, he awarded a contract for BVR IBM Server infrastructure
maintenance and KIEMS infrastructure security monitoring solutions through direct
procurement at a cost of Kshs.452,006,003.77 which solution was eventually not utilized

during the 2017 General Elections.

h) Purchase of 149,640.5GB extra data bundles valued at Kshs.127,625,926 which were
eventually not used for the intended purpcses during the 2017 General Elections, thereby

occasioning extra burden to the taxpay wis.
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6. Mr. Marjan Hussein — Deputy CEO

¢) As the Deputy CEO Operations Logistics and Support Services, he was the Chairman
of the Commission Tender Commitice and he misled the CEO into signing BVR IMP
Server infrastructure Maintenancc and KIEMS infrastructure security monitoring
solutions contract among others aguinst the provisions of the Public Procurement and
Assets Disposal Act, 2015.

d) He allowed receipt of some election materials for Fresh Presidential Elections way
long after the required delivery dates and after completion of the election exercise.
For instance, the security seals that were supplied late by Far East Company Limited
whose payment is still contentious 0 date.

7. Ms. Praxedes Tororey — Director, Legal Services

¢) Failure to provide sound legal advice to the Commission with regard to the
requirement for performance bonds before execution of contracts exposing the
Commission to high financial risks.

d) Failure to provide sound legal advice to the CEO on direct procurement of various
election materials during the Gencrul Llections contrary to section 103 of the Public
Procurement and Asset Disposal Act, 2015.

8. Mr. James Muhati — Director, ICT

d) Failed to provide sound technical advice to the Commission on specifications relating
to procurement of BVR IBM scrver infrastructure maintenance and KIEMS
infrastructure security monitoring solution through direct procurement at a contract
sum of Kshs.452,006,003.77, thereb y occasioning wastage of public resources.

e) Failure to advice the Commission appropriately on technical specifications relating to
procurement of Oracle database and security solutions worth of Kshs. 273,643,447.00
thereby occasioning wastage of public resources.

f) Failure to provide appropriate advice on technical specification on procurement of
data bundle requirement for the eclection worth Kshs.1,800,579,512.00, thereby
occasioning wastage of public resources.

HON. JAMES OPIYO WANDAYL, MP
CHAIRPERSON

131

Report on the Examination of the Report of the Auditor General for the Financial Statements Jor the Independent Electoral Boundaries
Commission for the year ended 30" June 2017



PARLIAMENT OF KENYA
NATIONAL ASSEMBLY
12™ PARLIAMENT
THIRD SESSION (2019)
PUBLIC ACCOUNTS COMMITTEE

LIST OF ADOPTION

DATE: 23/02/2019 VENUE: Pavilion Hall, Garden Inn Hilton Hotel
AGENDA: Adoption of the report of the Public Accounts on the examination the financial
, statements for the Independent Electoral and boundaries Commission for the year ended 30"
June, 2017.
NAME SIGNATURE !
L The Hon. James Opiyo Wandayi, MP - CHAIRPERSON W _]
2. The Hon. Jessica Nduku Kiko Mbalu, MP — VICE —MJ 7 U
‘ CHAIRPERSON AT
3. The Hon. Junet Mohamed Nuh, MP -
4. The Hon. Dr. Eseli Simiyu, MP \
2 The Hon. Tom J.F Kajwang, MP NE /
6. The Hon. Christopher Doye Nakuleu, M.P. N N\ /\
7. The Hon. Patrick Makau King’ola, MP M= =
8. The Hon. Gideon Koske Kimutai, M.P. et
. 9. The Hon. Mathias Nyamabe Robi, M.P. JM J“
10.  The Hon. Francis Kuria Kimani, M.P. o ;/,\fW» Ae—] ]
I1.  The Hon. Samson Ndindi Nyoro, M.P. V==
12.  The Hon. Qalicha Gufu Wario, M.P. M”
| 13. The Hon. Michael Mwangi Muchira, M.P. Zég/f\ﬂj_\_
14. The Hon. Peter Francis Masara, MP ,M/ ‘
15.  The Hon. Michael Thoyah Kingi, MP T —
16.  The Hon. Florence Mwikali Mutua, MP =P o )
17.  The Hon. (Dr) Otiende Amollo, MP B A
' 18. The Hon. James Gichuhi Mwangi, M.P. gl claebu N
19.  The Hon. Daniel Kipkogei Rono, M.P. /Mﬁ%\:

‘ Fol, CLERK 0F THE NATIONAL Itc EBNRLY




FOR: CLERK OF THE NATIONAL ASSEMBLY




MINUTES




MINUTES OF THE 110™ SITTING OF THE PUBLIC ACCOUNTS COMMITTEE

g HELD ON TUESDAY30™ OCTOBER, 2018 IN COMMITTEE ROOM 9 AT 10.00AM
’ PRESENT
1. The Hon. James OpiyoWandayi, MP - Chairman
2. The Hon. Jessica NdukuKikoMbalu, MP - Vice- Chairperson
3. The Hon. Junet Mohammed Nuh, MP
4. The Hon. Maj. (Rtd) (Dr.) EseliSimiyu, MP
5. The Hon. Tom J. F. Kwajang, MP
6. The Hon. Christopher DoyeNakuleu, MP
7. The Hon. Florence MwikaliMutua, MP
8. The Hon. Patrick MakauKing’ola, MP
9. The Hon. (Dr.) OtiendeAmollo, MP

—
o

. The Hon. Samson NdindiNyoro, MP
. The Hon. Francis Kuria Kimani, MP
. The Hon. Peter Francis Masara, MP

. The Hon. Michael ThoyahKingi, MP
. The Hon. Daniel KipkogeiRono, MP

—
AW N

APOLOGIES
1. The Hon. Mathias NyamabeRobi, MP
2. The Hon. QalichaGufuWario, MP
3. The Hon. Michael MwangiMuchira, MP
15. The Hon. Gideon KoskeKimutai, MP
16. The Hon. James GichuhiMwangi, MP

IN ATTENDANCE
National Assembly

1. Mr. Oscar Namulanda - Principal Clerk Assistant II
2. Mr. NebertlkailLomechu - Clerk Assistant III

3. Mr. Sidney Okumulugaga - Legal Counsel

4. Ms. Caroline Njue - Research Officer I1I

5. Mr. Salat Abdi - Senior Sergeant At Arms
6. Mr. Stephen Nyakuti ' - Audio Officer

7. Mr. Lepen Ole Sein - Intern

Office of the Auditor General

1. Mr. Justin Rucha Manager - Parliamentary Liaison Officer
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MIN No. 460/2018: PRELIMINARIES
The Chairperson called the meeting to order at Thirty Minutes past Ten O’clock followed by

a word of prayer and introductions.
MIN No. 461/2018: CONFIRMATION OF MINUTES

Minutes of the 77% sitting held on Monday 20™ August, 2018 were confirmed as true record
of the deliberations ofthat sitting and signed by the Chairperson having been proposed by
Hon. (Dr.) OtiendeAmollo, MP and seconded by Hon. Junet Mohammed Nuh, MP

Minutes of the 86" sitting held on Monday 17% September, 2018 were confirmed as true
record of the deliberations of that sitting and signed by the Chairperson having been proposed
by Hon. Peter Masara, MP and seconded by Hon. Daniel Rono, MP

Minutes of the 87 sitting held on Wednesday 19™ September, 2018 were confirmed as true
record of the deliberations of that sitting and signed by the Chairperson having been proposed
by Hon. Peter Masara, MP and seconded by Hon. Christopher Nakuleu, MP

Minutes of the 88" sitting held on Friday 21% September, 2018 were confirmed as true record
of the deliberations of that sitting and signed by the Chairperson having been proposed by
Hon. Peter Masara, MP and seconded by Hon. Patrick MakauKing’ola, MP

Minutes of the 89" sitting held on Monday 24™ September, 2018 10am were confirmed as
true record of the deliberations of that sitting and signed by the Chairperson having been
proposed by Hon. Peter Masara, MP and seconded by Hon. Daniel Rono, MP

Minutes of the 90" sitting held on Monday 24™ September, 2018 at 2.30pm were confirmed
as true record of the deliberations of that sitting and signed by the Chairperson having been
proposed by Hon. (Dr) OtiendeAmollo, MP and seconded by Hon. Michael MwangiMuchira,

MP

Minutes of the 91 sitting held on Thursday 27" September, 2018 at 10.00am were confirmed
as true record of the deliberations of that sitting and signed by the Chairperson having been
proposed by Hon. (Dr) OtiendeAmollo, MP and seconded by Hon. Michael MwangiMuchira,

MP

Minutes of the 92" sitting held on Thursday 27" September, 2018 at 2.30pm were confirmed
as true record of the deliberations of that sitting and signed by the Chairperson having been
proposed by Hon. Michael MwangiMuchira, MP and seconded by Hon. (Dr) OtiendeAmollo,

MP

No matter arose



MIN NO.462/2018: EVIDENCE INDEPENDENT AND ELECTRAL COMMISSION
OF KENYA

The Appropriation Accounts, Other Public Accounts and the Accounts of the Funds for
the 2016/2017

Mr. MarjanHuseinthe Accounting Officer and the Ag. Secretary for Commission appeared
before the Committee accompanied by the following officers and a Commissioner:

1. Mr. BoyaMulu - Commissioner

2. Mr. Osman Ibrahim - Director Finance

3. Mr. James Mubhati - Director ICT

4. Mr. Andrew K. Limo - Communication Manager
5. Mr. Benard O. Nyachilo - Ag. Director Procurement

And he submitted as follows:

1. INACCURACIES IN THE FINANCIAL STATEMENTS

1.1 VARIANCES BETWEEN THE FINANCIAL STATEMENTS AND THE
LEDGER

Account balances reflected in the financial statements for the year ended 30 June, 2017
differs with the ledger balances. As a result variances totaling Kshs.631, 972,981 have been
noted on various Heads. The Commission has not carried out reconciliation or given any
explanation for this material anomaly.

Management Response

He admitted that there are variations between the financial statements and the trial balance.

The variances were mainly occasioned by the following;

L The Commission prepared the financial statements applying the International Public
Standards of Accounting Accrual basis which recognizes expenses as incurred and not
when paid. The financial statements are therefore based on the IPSAS Accrual basis
of accounting while the IFMIS Trial Balance is based on the IPSAS Cash basisof
accounting hence the variances.

ii. The variance of Kshs.123, 222,923.85 relates to capital expenditure on the supply and
delivery of communication and ICT network equipment. These items were wrongly
captured in the financial statements and have since been corrected. The figure of
Kshs.51, 887,109.98 relates to accrued expenditure recognized during the 2016/17FY.
This was wrongly classified as maintenance of computer. It has since been
reclassified under internet connection

il. The variance of Ksh 168,892,472 was occasioned by:

(1) Wrong posting/double posting of KSh 121,292,690 being part payment of Taxes
to KRA for KIEMS purchased. This posting has since been reversed.




(2) An omission of purchase of computer parts amounting to Ksh. 47,600,000(Circuit
Business Systems). The entry has been included in the Fixed Asset Register (FAR).

Iv. The variance under item 2210300 is attributed to the adjustments for prepayments
(un-surrendered imprest) as at 30th June, 2017 based on IPSAS Accrual basis.
For more detailed explanations see the variance analysis table attached. (Annex 1.)
The adjustments have been incorporated in the revised financial statements that was
submitted to the auditors on 3™ July 2018. The revised financial statements have
addressed all the issues raised.

Plenary

When asked on the action he has taken against the Officer in charge of preparation of

financial statement, he reported that no action has far been taken

Members Observation

1. Members raised concern in the manner in which the Financial Statement was prepared
2. The query remained unresolved

1.2 UNDERSTATEMENT OF CASH AND CASH EQUIVALENTS

The statement of financial position as at 30 June, 2017 reflects cash and cash equivalents
balance of Kshs.4, 499,870,000. However, the accuracy of the balance cannot be confirmed
due to Kshs.72, 385,205 (over) and Kshs.241, 257,652(under) between the balances reflected
in the financial statements and the reconciled Cash Book. No reconciliation or explanation
has been provided for the difference between two sets of records.

Management Response

i.  Regional Accounts Variances
He submitted that the cash and bank balances reflected in the financial statements were
prepared based on the initial Board of Survey (BOS) Reports from regional offices. A
review of the Expenditure Reports from the regions indicated that funds disbursement to
the regions for the period under review were erroneously recorded-in the books of

accounts for the five regions identified.

The errors were adjusted as part of post balance sheet events in the books and also in the
revised financial statements. The correct figures have been captured in Note 12 Cash and
Bank of the revised financial statements (Page 27) (Annex 2).

ii.  Mortgage Variances
The financial statements were based on the disbursed funds to the Cominission's

Mortgage Fund reflected in IFMIS Trial Balance instead of the actual Mortgage Ledger
balances. The difference was a mortgage amount that had been disbursed to the staff.

The Financial Statements were revised to reflect actual Mortgage Ledger balances.

iii.  Car Loan Variances
The financial statements were based on the disbursed funds to the Commission's Car

Fund balance reflected in [FMIS Trial Balance (of Kshs.100M and the opening Car Loan



balance of Kshs.26.098M) instead of the actual Car Loan Ledger balances. The difference
is a car loan amount that had been disbursed to the staff reflected under Car Loan Fund
accounts receivables.

The Financial Statements were revised to reflect actual Car Loan Ledger balances.
The adjustments have been incorporated in the revised financial statements that was
submitted to the auditors on 3™ July 2018. The revised financial statements have addressed
all the issues raised.

Members Observation

1. Members observed that the query has since been resolved since the Financial
Statement was revised and verified
2. The query is therefore resolved

1.3 UNDERSTATEMENT OF APPROPRIATIONS-IN-AID (A-I-A)

The Statement of comparison of budget and actual amounts reflects A-I-A totaling
Kshs. 142,773,000 while the statement of financial performance reflects an amount of
Kshs. 131,179,000 against the same account item resulting to a difference Kshs.11,594,000,
which has not been reconciled or explained.

Management Response

He admitted that there was a difference of KSh. 11,594,000 in AIA amount reflected in the
Statement of Comparison of Budget and Actual amounts and the AIA reflected in the
Statement of Financial Performance. The difference of Kshs.11, 594,000.00 was as a result of
arithmetical error in the excel worksheets. The actual AIA received was Kshs.
131,791,068.00 as per the detailed AIA list attached for audit review. (Annex 3)

Further, examination of records revealed that the Commission received Kshs.16,408,399
from UNDP on 13 September 2016 which was posted in the Cash Book on 20/9/2016.
However, the receipt has not been disclosed in the statement of financial performance for

2016/2017.

Management Response

He admitted that the grant of KShs.16, 408,399 from UNDP was not disclosed in the
unaudited financial statements. This was an omission.

The Commission had received grant support from UNDP to pay the casuals during the Mass
Voter Registration I. UNDP only paid directly the net amount due to the registration officials
since. UNDP is tax exempt. UNDP therefore requested the Commission to process the
statutory deductions (PAYE & NSSF) for the Voter Registration Assistants on its behalf
hence transferring the said amount to KCB account.

This was part of approved UNDP support budget.




An adjustment has been made and a revised set of financial statements together with the
receipt voucher (F.O 17) and payment Vouchers are available for your audit verification.

(Annex 4)
The adjustments have been incorporated in the revised financial statements that was

submitted to the auditors on 3™ July 2018. The revised financial statements have addressed
all the issues raised.

In addition, the Commission received interest from the KCB call account no.1138835137
amounting Kshs.2,314,024.25 (USD.21,960.94 @105.37) which has equally not been
disclosed in the financial statements.

Management Response
He admitted that the Commission admits the  omission of interest income of

Kshs.2,314,024.25 earned from Call Deposit account as part of income/AIA in the
2016/2017 financial statements.

This has been disclosed under Note 5.Grants from International Organizations (Page 24) of
the revised financial statements.

The adjustments have been incorporated in the revised financial statements that was
submitted to the auditors on 3™ July 2018. The revised financial statements have addressed

all the issues raised.

Members Observations

1. Members wondered that if the matter would not have been detected by the Office of
the Auditor General the issue would have remained unnoticed and Public Money

would have been lost to individuals
2. The Accounting officer should take appropriate action against Officers who

occasioned the omission and report back to the Committee
3. The query remained unresolved

1.4 UNSUPPORTED ACCOUNT PAYABLES

The statement of financial position and Note 17 to the accounts as at 30 June, 2017 reflects a
balance of Kshs.6,077,358,000 against accounts payables. However, the schedules provided
for audit review reflects an amount of Kshs.3,354,467,114.58 resulting to unsupported
difference of Kshs.2,722,890,885.42 which has not been analyzed. Further, the Commission
amended Financial Statement in which Note 18 now reflects a balance of Kshs.2,680,742,000
against Pending Bills which were not supported with Payment Vouchers.

Management Response



He admitted that some payment vouchers in support of pending bills disclosed under Note 18
. (Page 31) were not availed to the auditors due to audit time constraints and the incomplete
state of payments documents related to the 2017 general election.

UNSUPPORTED ACCOUNT PAYABLES

S/NO. | ITEM AMOUNT REMARK
ACCOUNTS PAYABLE OPENING BALANCE ANNEX

1 AS AT 01.06.2017 634,455,272.56 1.4.1
REVISED HQ LIST OF PENDING BILLS AS AT

2 30.06.2018 1,896,885,476.45 ANNEX1.4.2
HQ LIST OF LEGAL PENDING BILLS 2016-

3 2017 437,037,758.94 ANNEX1.4.3

4 ACCRUALS SETTLED IN 2016-2017FY (287,636,987.62) ANNEX1.4.4

TOTAL PAYABLES 2.680,741,520.33

Pending bills summary and supporting schedules were availed to the auditor for verification
before the audit exit meeting. (Annex 5)

Members Observations
1. Members observed that the explanations given by the accounting officer were

unsatisfactory and requested for the following Additional Documents
i. Detailed list of pending bills
ii. Copies of payment vouchers
iii. List of directors of companies that supplied the election material

The query remains unresolved

1.5 OUTSTANDING IMPRESTS

a) The financial statements for the year ended 30 June, 2017 reflects under Note 12
temporary Imprests totaling to Kshs.24,171,000 which ought to have been surrendered
on or before 30 June, 2017 but was still outstanding as at that date. No reasons have,
however, been provided for failure to surrender or account for the imprests.

Management Response
He submitted that the Commission conducted the general elections on 8™ August 2017 while

the financial year ended on 30™ June 2017.

The end year closure coincided with the implementation of general elections activities that
could not have been avoided. The staff both from the field and the head quarter who were
involved in the implementation of such activities were to be facilitated for successful conduct
of the elections. This forced the officers to hold imprest for activities which were ongoing




during the closure of the financial year. The imprests have since been surrendered and cleared
from the imprest register.

b)  Examination of the Imprest registers revealed variations between the balance of
Kshs.24,171,000.00 reflected in the financial statements and the amount of
Kshs.12,395,874.00 reflected in the imprest register, resulting in a variance of
Kshs.11,775,126 which has not been reconciled or explained.

Management Response

He submitted that the variance of KSh. 11,775,126.00 refers to the imprest which had been
surrendered but not cleared in the imprest register as at 30.06.2017 due to the workload
related to the general election. The imprest were later cleared and the imprest register

adjusted.

1.5 RECONCILIATION OF OUTSTANDING IMPRESTS IN THE 2016-2017 FY i
S/NO. | ITEM AMOUNT REMARE&_{

IMPRESTS OUTSTANDING AS PER UNAUDITED FIN. Amex |
1 STMNTS 24,170,819.00 | 1.5.1 |

LESS: IMPRESTS SURRENDERED AND UPDATED Annex |
2 BEFORE AUDIT 11,774,959.00 | 1.5.2 |
| OUTSTANDING IMPRESTS AS PER THE REVISED [ Amex |
3 .| STATEMENTIS 0 112,395,874.00 | 1.5.3 |

A reconciliation between Kshs.24, 171,000.00 reflected on the financial statements and
Kshs.12, 395,874.00 reflected on the imprests register is attached for your audit review.

(Annex 6)

Members Observation

1. Members observed that the Accounting Officer was in breach of the law that required
a surrender of imprest within seven working day after the lapse of the activity

2. The query remains unresolved

MIN NO.463/2018: ANY OTHER BUSINESS

There being no other business, the sitting was adjourned at Twenty Three Minutes past

OneO’clock

(Chairperson)
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MIN No. 464/2018: PRELIMINARIES
The Chairperson called the meeting to order at Twenty Minutes past Two O’clock followed

by a word of prayer and introductions.
MIN No. 465/2018: CONFIRMATION OF MINUTES

Minutes of the 95%sitting held on Monday 1** October, 2018 at 10am were confirmed as true
record of the deliberations of that sitting and signed by the Chairperson having been proposed
by Hon. Daniel Rono, MP and seconded by Hon. Peter Masara, MP

Minutes of the 96" sitting held on Monday 1* October, 2018 at 2.30pm were contirmed as
true record of the deliberations of that sitting and signed by the Chairperson having been
proposed by Hon. Daniel Rono, MP and seconded by Hon. Peter Masara, MP

Minutes of the 97" sitting held on Tuesday 2™ October, 2018 were confirmed as true record
of the deliberations of that sitting and signed by the Chairperson having been proposed by
Hon. Hon Peter Makau, MP and seconded by Hon. (Dr) OtiendeAmollo, MP

Minutes of the 98™ sitting held on Thursday 4™October, 2018 were confirmed as true record
of the deliberations of that sitting and signed by the Chairperson having been proposed by
Hon. James GichuiMwangi, MP and seconded by Hon. Maj. (Rtd) (Dr.) EseliSimiyu, MP

Minutes of the 99" sitting held on Thursday 9 October, 2018 were confirmed as true record
of the deliberations of that sitting and signed by the Chairperson having been proposed by
Hon. Daniel Rono, MP and seconded by Hon. Peter Masara, MP

Minutes of the 100" sitting held on Thursday 11" October, 2018 were confirmed as true
record of the deliberations of that sitting and signed by the Chairperson having been proposed
by Hon. Patrick MakauKingo’ola, MP and seconded by Hon. James GichuiMwangi, MP

Minutes of the 101™ sitting held on Tuesday 16™ October, 2018 were confirmed as true
record of the deliberations of that sitting and signed by the Chairperson having been proposed
by Hon. (Dr) OtiendeAmollo, MP and seconded by Hon. Maj. (Rtd) (Dr.) EseliSimiyu, MP

Minutes of the 102" sitting held on Thursday 18" October, 2018 were confirmed as true
record of the deliberations of that sitting and signed by the Chairperson having been proposed
by Hon. Christopher Nakuleu, MP and seconded by Hon. James GichuiMwangi, MP

Minutes of the 103™ sitting held on Friday 19% October, 2018 were confirmed as true record
of the deliberations of that sitting and signed by the Chairperson having been proposed by
Hon. Daniel Rono, MP and seconded by Hon. Junet Mohammed Nuh, MP

MIN No. 466/2018: MATTERS ARISING
No matter arose




MIN NO.467/2018: EVIDENCE INDEPENDENT AND ELECTRAL COMMISSION
OF KENYA
The Appropriation Accounts. Other Public Accounts and the Accounts of the Funds for
the 2016/2017
Mr. MarjanHuseinthe Accounting Officer and the Secretary for Commission appeared before
the Committee accompanied by the following officers and Commissioners:
1. Mr. WafulaChebukati - Chairman

Mr. BoyaMulu - Commissioner

Ms. ChrispineOwiyo - Ag. DLPA

Mr. Osman Ibrahim - Director Finance
. Clifford Kipkemoi - Finance Officer
Mr. Wilfred Lusi - M/FA Chairs Office
Mr. James Muhati - Director ICT
Mr. Andrew K. Limo - Communication Manager
Mr. Benard O. Nyachilo - Ag. Director Procurement

=

And he submitted as follows:

OTHER MATTERS
1. PURCHASE OF KENYA INTEGRATED ELECTION MANAGEMENT

SYSTEMS (KIEMS) KIT

(i) Award of the Contract
Records at IEBC show that the contract for supply of 45,000 KIEMS Kits was awarded to a
firm on 31 March 2017 at a contract sum of Kshs.4, 196,300,000 through direct procurement

method.

Management Response
He submitted that the use of direct procurement method was duly approved by the accounting
officer. The justification was as follows:

1. Urgency of KIEMS Acquisition so as to meet legal timelines in the Election Laws
(Amendments) Act 2016, Election Laws (Amendments) Act 2017, Amendments to the
Elections (General Regulation) and Elections (Technology) Regulations 2017 which were
enacted on March, 2017. These laws and regulations required the Commission to acquire
and implement the technology in 120 days prior to the August, 2017 General Election.

2. Threat to national security due to election timelines not being observed.

As demonstrated by the table below there was a protracted legal war between vendors
which had the capacity to undermine the credibility of the election.

(O8]

Open Application for | Determination of | Fresh Termination of
Tender the Review the Review Application for | the Tender




| review

]
13 29" Dec,2016 | 17" January,2017 | 22™ February, | 9™ March, 2017 J
Dec,2016 2017 |
t0 2017 |

4. Following amendment of the law, the Commission was expected to integrate technology
L.e. political party nomination of candidates, candidate registration, candidate nomination
and verification of the register of voters, Election Day identification and results
transmission. These activities ran from April, 2017 to August, 2017. Considering that the
Election Day was not changing, the Commission was compelled to resort to direct
procurementmethod in order to meet the election timelines. (Annex 7)

5. Need for compatibility and seamless system integration. This justification was used
pursuant to section 103 (2) (d) of the PPAD Act 2015.

6. Need to avoid vendor wars as experienced in 2012 when different vendors were
contracted to provide different components of the system resulting to challenges in use of
technology.

7. There was a need for additional services (functionalities) to the existing BVR system
which had been sourced and supplied by the Safran.

8. There was a need for standardization in voter identification to minimize the risk of voter
rejection during identification and increasing effectiveness and efficiency.

(i) Scope and Components

¢ Supply, installation, configuration, testing and commissioning of the KIEMS Kits
» Software licenses and royalties

o Training

o Technical support

(iii)  Audit Findings
The KIEMs Kits; Power Banks; Protective Cases and SD Cards were procured for General
Election and Fresh Presidential Election totaling Kshs.856,254,499 relating to Fresh

Presidential Election as tabulated below:

Description Quantity | Unit price (§) | Total ($) ;
Morpho tablets 1500 542.66 813,990 i
Rugged rubber protection 2000 13.4] 26,820

Protective carrying casing 3000 a7 46,710 ;
Power banks 5000 29.76 148,800

Training 1 2,494,639 2,494,639
Election day technical support 1 4,187,040 4,187,040 !




Description ) Quantity | Unit price (§) | Total ($)

Logistics, storage, warehousing 1 508,205 508,205

Ten TB of data consumption on public portal 10 2535 25,350

Backup infrastructure (cloud service) 1 776,857 776,857

Total in $(USD) 9,028,411

Total in Kshs. (at rate of 94.84) 856,254,499
Plenary

1.

When asked whether the Commissioners were involved in the procurement process,
he responded that the role of Commission was to provide Policy, strategy and
Oversight while that of Secretariat was on day to day operation and implementation of
the decision of the Commission

When referred to Minutes of 175™ sitting min no 15.1.4; where the Commission
approved procurement of KIMS; the Chairman IEBC responded that the decision was
arrived aftersecretariat presented professional papers on plenary highlighting status on
procurement of Key Objects. He reported that the Commissioned approved for
procurement of KIMS in accordance to the law

When asked whether he conducted a market survey on the above contract, he admitted

not to have done so

Members Observation

L.

w

On examination of the Documents tabled before the Committee, members observed
that the contract on the above issue did not bear a seal nor stamp of the Commission
therefore its authenticity could not be ascertained

The Accounting Officer was directed to furnish the Committee with Correct
documents before the next sitting

The query remained unresolved

MIN NO.468/2018: ANY OTHER BUSINESS

There being no other business, the sitting was adjourned at Thirty Minutes past Twelve
O’clock

(Chairperson)
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MIN No. 469/2018: PRELIMINARIES

The Chairperson called the meeting to order at Thirty Minutes past Two O’clock followed by
a word of prayer and introductions.

MIN No. 470/2018: CONFIRMATION OF MINUTES

Minutes of the 104™ sitting held on Monday 22™ October, 2018 were confirmed as true
record of the deliberations of that sitting and signed by the Chairperson having been proposed
by Hon. (Dr) Otiende Amollo, MP and seconded by Hon. James Gichui Mwangi, MP

IMIN No. 471/2018: MATTERS ARISING
No matter arose

MIN NO.472/2018: EVIDENCE INDEPENDENT AND ELECTRAL COMMISSION

OF KENYA
The Appropriation Accounts, Other Public Accounts and the Accounts of the Funds for

the 2016/2017

Mr. Marjan Husein the Accounting Officer and the Ag. Secretary for Commission appeared
before the Committee accompanied by the following officers and Commissioners:

Mr. Wafula Chebukati - Chairman

Mr. Boya Mulu - Commissioner

Ms. Chrispine Owiyo - Ag. DLPA

Mr. Osman Ibrahim - Director Finance

. Clifford Kipkemoi - Finance Officer

Mr. Wilfred Lusi - M/FA Chairs Office
James Mubhati - Director ICT

Mr. Andrew K. Limo - Communication Manager
Mr. Benard O. Nyachilo - Ag. Director Procurement
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And he submitted as follows:

2. SUPPLY, DELIVERY, IMPLEMENTATION, AND COMMISSIONING OF
NETWORK TRANSMISSION

2.1 The Commission contracted three (3) major mobile network operators to transmit
election results through their networks for the General Election (GE) and Fresh
Presidential Election (FPE) at Kshs.1,047,826,338 and Kshs.297,688,852, respectively,

totalling Kshs.1,345,515,190.

In an effort to achieve the objective, the Commission segmented the country into three (3)
zones and tasked each mobile subscriber with the responsibility of connecting KIEMS
kits at polling stations to IEBC National Tallying Centre.



» However, audit has revealed that out of the total contract sum of Kshs.1,345,515,190 for

« purchase of goods and services relating to result transmission, an amount of
Kshs.555,424,638 was not effectively utilized due to late delivery of goods and services
or non-delivery and non-provision of the same as follows:

(i) Excess Purchase of Data Bundle

149,640.5 GB of data bundle valued at Kshs. 127,625,926 were procured from the three (3)
Service Providers. However, analysis of actual SIM cards’ data usage revealed that 605.3 GB
valued at Kshs.515,269 were utilized, resulting in unutilized, expired and wastage of 149,035
GB of data bundle valued at Kshs.127,109,656.

Management Response

He submitted that as part the Commission’s risk management and mitigation strategy for the

results transmission in order to guarantee the availability, reliability, security and efficiency

of the RTS network, the commission did the following: -

i) As opposed to using one network mobile operator, the commission engaged all the 3
operators as a consortium of what was referred to as the consortium of Mobile
Network Operators —

. ii) The Commission also sort the involvement of the CA as the industry regulator to offer
Technical advice during engagements with the MNOS

iii) The MNOS /IEBC/ETAC divided the country into 13 Zones

1v) The MNOS were equélly allocated zones as either the Primary or Secondary operator
on basis of among other risk considerations of: -

a. The technical risks such as network failure, coverage or availability

b. The political risk management where the Commission needed to ensure that any
malicious technology sabotage within any service provider does not affect the
electoral process on a wider scale. Thus the need to distribute the risks

V) Each KIEM:s tablet had two SIM cards slots [Dual SIM] for purposes of redundancy;
only one of the SIM card was to be used at a time to manage the risks. Each was
adopted as either Primary or secondary by the two different MNOs
There were a total of 40,883 polling stations and 45,000 KIEMS kits which included
spares and training kits. This required in total 90,000 SIM Cards
Mitigation for areas without 3G network coverage

Based on the report submitted to Senate and Parliament by the Communications

! Authority of Kenya, it was confirmed that only 78% of the country had 3G network
which was only concentrated in the main cities and towns as opposed to the
. countryside where the Commission conducts the elections. The CA’s recommendation

was that the Commission required Thuraya to guarantee 100% transmission of
election results.




He reported that a further assessment with the CA and the MNOs confirmed that 3G
network could be used for transmission. However, about 11,000 polling stations were
in areas without 3G coverage. To mitigate this and based on the above
recommendation, the Commission acquired the Thuraya technology (modems) which
were distributed at the 290 constituency tallying centres, 47 county tallying centres
and the rest among the 11,000 polling stations. It is important to note that where the
polling station could not transmit, Thuraya transmission was available at the
constituency and county tallying centres. (See newspaper advert)

He submitted that use of Thuraya technology is usually expensive. The choice of
unlimited data bundles option for Thuraya for 5 days was the cheapest option
available for the Commission. The only other options available then were for a
minimum contract period of one month and were more expensive (as attached). The
Commission negotiated for a customized 5-day package which is cheaper compared
to the others. Where the two SIM cards would not be used due to poor network, the
Presiding Officer (PO) would resort to use of the Thuraya. The Thuraya was to be
used as the last resort (Annex 8)

The Commission had a total of 40,883 polling stations out of this about 11,000 did not
3G network coverage.

This is the basis that the Thuraya solution was introduced to support areas where there
was no 3G coverage.

He reported that the Thuraya was a provided as a third option for the result
transmission in these regions.
The Thuraya was provided by one of the MNOs. It was part of the consortium

solution.
The risk mitigation was also informed by the experience of the result transmission in
the 2013 General Elections and the need to improve on the availability of the results

transmission infrastructure and network.

The Data Bundles
In order to electronically transmit data in our case the text and image results — data

bundles are required for the Thuraya and the SIM Cards

The Data bundles were procured as per the Commission’s and Elections Act 2016
legal requirements for the results transmission for the general election.

The data bundles from the MNOs are usually time-bound and expire on a daily,
weekly or monthly basis. In the case of results transmission for election, the
Commission procured monthly data bundles package.

The product/tariff of the data bundles available from the MNO was monthly
subscription where the resource was bound to expire if unutilized

The Data Bundle requirement for the lection



The 500MB per SIM card-data bundles monthly tariff procured by the commission
was informed by the following requirements for the Month of May, June, July,
August, September and October 2017 after an assessment/analysis:

a)
b)
c)
d)
e)

f)

g
h)

Production Environment this for setting up and testing each KIEMS Kit with
SIM card

Voter Verification May 10 2017 (30 days’ activity) — transmit Logs of verified
voters

Load and Stress Testing of the backhaul links connectivity of the MNOS to
the 90,000 SIM cards

Countrywide Simulation of Technology as required by law- On 9th June 2017-
transmission testing was done across the country in some polling stations
Countrywide Simulation of Technology 31st July 2017 — 2™ Testing of
transmission

Training of Elections Officials.

General Election 2017

Fresh Presidential Election 26 October 2017

He submitted that the that the data bundles were pre-loaded two months to the elections for
purposes of supporting the items a) to f) above and another pre-loaded for the election month
to support items g) and h).

For purposes of monitoring and auditing the election system security for the results the
system was activated two days before, during and two days after the election date, in this case
6" August 2017 to 10™ August 2017 and from 24" October 2017 to 28" October 2017 for the
Fresh Presidential Elections and among other activities the system captures is bundle
utilization , and this is the report the Auditors relied on which does not include the activities
a- fabove as there was no need to monitor this.

The table below explains the analysis of total bundles procured for one election.

No. Polling stations Primary SIM | Secondary SIM card | Total capacity for
card bundles bundles one election
45,000 S00MB 500MB 45TB
Bundle per | August Fresh TOTALS TOTAL |TOTA
SIM card General Presidentia | (b+c) BUNDLE | L
Elections 1 Elections S FOR | BUND
(No. of SIM | (No. of ONE LES
cards) SIM cards) MONTH | (GB)
(GB) FOR
(a x TWO
d)/1000 MONT
HS




Safaricom | 500MB ‘ 25,889 42,133 ‘ 68,022 34,011 68,022 7}
Alirtel 500MB } 31,298 30,918 [' 62,216 31,108 62,216
Telkom Unlimited | 24,365 16,892 41,257 Unlimited | Unlimit
) ed
Thuraya Unlimited | 1,000 553 | 1,553 Unlimited | N/A
for five days (not added
because only
bundles
were topped
up for the
first 1,000) |
| TOTALS | 81,552 | 89,943 J | ]

In summary, the data bundles procured by the Commission is a product of the mobile
network operators and was a monthly data bundle tariff which expires if unutilized after 30
days. The Commission for the purpose of the preparation for elections procured the data
bundles for various activities as shown above for the months of May, June, July, August and
September.

The data used by the auditors is only a subset of the total requirements for all these activities
and was picked from a different context of election-day monitoring.

Members Observation
In regards to 2.1(i) Members observed the following:

1. The transmission of result was not fully achieved despite the Commission incurring a
total of Kshs. 1,345,515,190 on the same

2. Value for money was not achieved in one above
3. The query remained unresolved

(i) Examination of Payment Vouchers
Examination of Payment Vouchers relating to purchase of Thuraya IP+ SIM loaded with
unlimited data bundles for five (5) days and others supplied has revealed the following

information:

PV No. PV Date | Delivery No. Delivery Date | Qty Amount (Kshs.)
266 25.09.17 142940 2.08.17 700
8832 22.07.17 300 639,028,488.00
1502 26.01.18 144444 24.08.17 853 273,869,352.07
Sim Cards
1118 8.12.17 1000 167,681,672.00
Total 2553 1,080,579,512.07




An audit review of records revealed anomalies as follows:

(a) Mismanagement of 553 Thuraya Modems and SIM Cards Loaded with Data
Delivery Note Number 144444 attached to Payment Voucher No. 1502 indicate that 553
Thuraya Modems and SIM Cards loaded with Data were delivered on 24 August 2017.
However, records maintained on Stores Ledger Card S3 Number 427532 and Counter
Receipt Voucher S 13 Number 5939334 show that these goods were received on 5 October
2017 and 17 January 2018 respectively.

These goods with a value of Kshs.303,822,247 included in one (1) invoice paid through
Payment Voucher Nos. 266 and 1502 were therefore, not used for the intended purposes.

Management Response
He submitted that the Thuraya Modems were procured in accordance with the contract for

Supply and Delivery, Installation, Implementation, Commissioning of Network for Result
Transmission System Tender No. IEBC/56/2016-2017. The intended purpose of the Thuraya
Modems as stated in clause 8.2 of the contract is for use during the General Elections of 8"
August 2017 and any subsequent presidential run-off election, and by-elections and
referendum during the duration of the contract. (Annex 9)

He refuted that the 553 Thuraya modems and SIM cards were received on 5/10/2017 and
17/1/2018. The goods were delivered at the warehouse on 25/8/2017 and inspected on
4/9/2017 as per the attached delivery note No. 144444, S3 Card No0.427532;427509;427501,
Counter Issue & receipt Vouchers and inspection report (Annex 9B). The Thuraya modems
and SIM cards were distributed and the bundles of all the 1553 Thuraya modems were
activated on 24/10/2017 and were used during the Fresh presidential Elections as per your
assertion in query 2.4(iii). Attached is activation reports for audit review (Annex 9C).
Further, the commission continues to use the modems for subsequent elections.

(b) Procurement of additionall,000 Thuraya SIM Cards Loaded with Data

Records further show that the Commission purchased additional 1,000 Thuraya SIM Cards
loaded with Data valued at Kshs. 119,663,280 for use during Fresh Presidential Election and
the amount was included in Payment Voucher Number 1118.

However, the audit has revealed that these SIM Cards were not delivered, and therefore, on
17 October 2017, the Commission re-activated and re-used 1553 SIM Cards earlier purchased
for the General Elections.

In the circumstances, the lawfulness, authorization and value for money of the expenditure of
totalling Kshs.119,663,280 cannot be confirmed as required under Section 68 (1) (a) and (b)
of the Public Finance Management Act, 2012.

Management Response
He submitted that the 1000 Thuraya modems used during the General Elections (GE) were

loaded with data bundles which expired five (5) days after activation and therefore could not
be re-used for the Fresh Presidential Election (FPE).




For FPE, the Commission had 1553 Thuraya modems of which 1000 had their bundles
utilized in 8/8/17 Election as explained above. The remaining 553 which were delivered after
8/8/2017 as per Clause 7.11.2 of the contract had unused bundles. Therefore, the Commission
only procured data bundles for 1000 Thuraya modems (NOT SIM cards) because they had
been utilized before, during and after August 2017 GE.

It is worth noting that the Thuraya SIM cards were never procured separately, but rather they
were in-built in the Thuraya modems and delivered with bundles. Upon expiry of bundles, the
Commission did not buy additional SIM cards again but rather topped up the bundles for the
1000 simcards. Attach copy of Airtel contract and clarification letter from Airtel dated

29.10.2018 (Annex 9)

(¢) Undelivered SIM Cards
The Commission further purchased 31,928 other additional SIM Cards for use on 26 October

2017. However, records show that 23,261 SIM Cards were received and distributed to
Constituencies, leaving a balance of 8,667 SIM Cards whose unit price is Kshs.515 that were
purchased at Kshs. 4,463,505 but were not delivered.

Management Response
He admitted that the Commission purchased 31,928 sim cards from Airtel Networks Itd and

distributed only 23,261. The Commission ordered for 31,298 SIM Cards which were all
delivered and installed in KIEMS kits as per the Delivery Note No.146935, inspection report
and distribution list. (Annex 10)

(d)  Undelivered SIM Cards from Another Firm
The Commission also purchased other 27,237 SIM Cards from another firm for use on 8

August 2017. However, records show that 26,674 SIM Cards were received and distributed
to Constituencies, leaving a balance of 563 SIM Cards whose unit price is Kshs.650 that were
purchased at Kshs. 365,950 but were not delivered.

Aoanogomont Dosnnnsn
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He admitted that the Commission received 26,674 SIM Cards from Telkom Kenya Itd. The
Commission ordered for 27,237 SIM Cards which were fully delivered and paid for as per
delivery notes dated 19" June 2017 for 26,674 and another one dated 20 July 2017 for 900.

Invoice No.HEA17091769270 and delivery notes are attached. (Annex 11).
The payment voucher no. 541 for the same is available for audit review.

Members Observation
In regards to 2.1(ii) Members observed the following:

1. The Committee wondered why the Commission Could not use the postpaid solution
whereby the vendor get paid what has exactly been utilized



2. Value for money was not achieved in one above
3. The query remained unresolved

22 MANAGEMENT OF 1,000 THURAYA MODEMS AND SIM CARDS
LOADED WITH DATA

Audit has revealed that the first batch of 700 and 300 Thuraya Data Modems and Sim Cards
with unlimited data bundle were delivered and distributed to the Constituencies before the
General Election. However, records show that only 339 modems and SIM Cards with data
usage of only 4 GB were used.

Indications are that the Commission did not evaluate the actual data required, which would
have been the basis for determination of actual cost. Further, the Commission has not
clarified why it was not necessary to negotiate for post payment arrangements that would
have guaranteed payment for actual data utilized.

Management Response

He submitted that the Results Transmission using the Thuraya modems was one of the three
alternative methods the Commission used to assure business continuity. It was not expected
that all the methods will be used at the same time. Transmission using the Thuraya modems
was to be used in event of failure of the other alternative methods. This was risk mitigation
measure as per Elections Amendment Act 2016 Section 39(1) (C) and 44; and Election
(Technology) Regulations.

As redundant links, the Thuraya modem solution was to ensure 100% network availability at
all times. This necessitated the use of the 1000 Thuraya modems during the GE. The
unlimited package was the only option that was least expensive and did not require a longer-
term contract. (Annex 8)

With regard to negotiation for postpaid arrangement, none of the Mobile Network Operators
(Safaricom, Airtel and Telkom) had a tariff where they give bundles to customers on credit
and then later on pay for actual data utilized. The customer either purchases a pre-determined
bundle size or load airtime and consumes data on the go.

Members Observation
]. Value for money was not achieved in above procurement

2. The query remained unresolved

23 FAILURE TO PROVIDE PAYMENT VOUCHERS AND OTHER
DOCUMENTS




In addition, the Commission has not provided for audit review Payment Voucher and other
supporting documents used to pay M/s Telkom for 16,825 SIM Cards claimed to have been
used for the Fresh Presidential Election. The Commission is, therefore, in breach of Section

9 (1) (€) of Public Audit Act, 2015.

Management Response
Payment voucher no. 949 amounting to Ksh 30,362,362 for the provision of SIM Cards, SLA

Management APN, and APN Backhaul and services was paid in 2017/18 financial year and
does not relate to the year under review (i.e. 2016/17).The voucher is however available for

audit verification. (Annex 12)

Members Observation

1. The Auditor General to verify the documents and report back to the Committee

2. The query remained unresolved

MIN NO.473/2018: ANY OTHER BUSINESS

There being no other business, the sitting was adjourned at Twenty Three Minutes past Four
O’clogk—"]

(Chairperson)
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PRESENT
1. The Hon. James OpiyoWandayi, MP - Chairman
2. The Hon. Jessica NdukuKikoMbalu, MP - Vice- Chairperson
3. The Hon. Maj. (Rtd) (Dr.) EseliSimiyu, MP
4. The Hon. Tom J. F. Kwajang, MP
5. The Hon. Patrick MakauKing’ola, MP
6. The Hon. Peter Francis Masara, MP
7. The Hon. Michael ThoyahKingi, MP
APOLOGIES
Lo 1. The Hon. Junet Mohammed Nuh, MP
2. The Hon. (Dr.) OtiendeAmollo, MP
. 3. The Hon. Christopher DoyeNakuleu, MP
4. The Hon. Florence MwikaliMutua, MP

The Hon. Mathias NyamabeRobi, MP
The Hon. Samson NdindiNyoro, MP
The Hon. Francis Kuria Kimani, MP
The Hon. QalichaGufuWario, MP

. The Hon. Michael MwangiMuchira, MP
10. The Hon. James GichuhiMwangi, MP
11. The Hon. Daniel KipkogeiRono, MP

12. The Hon. Gideon KoskeKimutai, MP
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IN ATTENDANCE

National Assembly
1. Mr. Oscar Namulanda - Principal Clerk Assistant II
2. Mr. NebertlkaiLomechu - Clerk Assistant III
3. Mr. Salat Abdi - Senior Sergeant At Arms
4. Mr. Lepen Ole Sein - Intern

Office of the Auditor General

1. Justin Rucha - Manager, Parliamentary Liaison Office
2. Mr. Bernard Maina - Manager Audit

3. Ms. Margaret Nyaga - Supervisor Audit

4. Mr. Charles N.Nyanyuki - Director Audit

National Treasury

1. Mr. Geoffrey Mwitari - Assistant Accountant General




MIN No. 495/2018: PRELIMINARIES
The Chairperson called the meeting to order at Twenty Seven Minutes past Ten followed by a

word of prayer and introductions.

MIN No. 496/2018: CONFIRMATION OF MINUTES

Confirmation of the Minutes of the previous sittings were deferred to the next meeting and
therefore no matter arose

MIN NO.497/2018: EVIDENCE INDEPENDENT ELECTORAL AND BOUNDARIES

COMMISSION
The Appropriation Accounts, Other Public Accounts and the Accounts of the Funds for

the 2016/2017

Mr. MarjanHuseinthe Accounting Officer and the Ag. Secretary for Commission appeared
before the Committee accompanied by the following officers and Commissioners:

1. Mr. WafulaChebukati - Chairman

2. Mr. BoyaMulu - Commissioner

3. Prof. Abdi Guliye - Commisioner

4. Ms. ChrispineOwiyo - Ag. DLPA

5. Mr. Osman Ibrahim - Director Finance

6. Mr. Clifford Kipkemoi - Finance Officer

7. Mr. Wilfred Lusi - M/FA Chairs Office

8. Mr. James Muhati - Director ICT

9. Ms. Immaculate Kassait - Director Voter Registration
10. Mr. PatricNyakira - FA

11. Mr. Michael Ouma - M/ICT

12. Mr. Andrew K. Limo - Communication Manager
13. Mr. Benard O. Nyachilo - Ag. Director Procurement
14. Mr. Silas Njeru - M/ICT

15. Mr. Tabitha Mutemi - MCCA

And he submitted as follows:

3. PROCUREMENT OF DATA CENTRES AND BACK UP INFRASTRUCTURE
(CLOUD SERVICES)

A letter Ref No. GIS/BUMEA/LL/2017-0000027822 dated 28 June 2017 and IEBC’s
response Ref No. [IEBC/ADM/5/17 dated 30 June 2017 confirms installation of Database on
the NTT Cloud based platform in London UK from 29 June to 30 September 2017.

According to the addendum to the evaluation report dated 28 September 2017, the supplier
had admitted inability to install Result Transmission Systems (RTS) in the local environment
due to time and technical constraints.



Indications under Paragraph 6 of the scope of work contained in the Terms of Engagement
for Safran Identity and Security Limited dated 17 October 2017 are that, the supplier was
contracted by the Commission to install and configure backup and backend infrastructure
(Cloud Service) which included installation of RTS application; Data Base and System
Security and monitoring access as may be requested.

3.1 Audit Findings

In all, IEBC spent on Back Up Infrastructure (Cloud Services) for Supply and
implementation of IEBC primary and secondary data centres for General Election and Fresh
Presidential Election respectively Kshs.249,128,933.52 and Kshs.73,677,117.88. The
Commission was to build a new converged server for primary data center and disaster
recovery site to support its electoral technology requirements and other Commission IT
operations. The data centers were to provide a seamless access and high availability service
to comply with provision of all election laws. The tender was evaluated and awarded to a
contractor at a tender sum of Kshs.249,128,933.52 on 21March 2017.

Examination of records revealed that the contractor has been paid the entire contract amount
of Kshs.249,128,933.52 for delivery of hardware. However, the Commission paid the vendor
before testing and commissioning of the equipment.

Other related expenditure were the following:

Services Contract Value

Provision of IBM server infrastructure and KIEMs security monitoring | 452,006,003.77
solution

Provision of Oracle database and security solution 273,643,447

Provision of Co-location services for data centre and disaster recovery site 28,035,283.68

753,684,734.45

Contract for BVR IBM server infrastructure maintenance and KIEMS infrastructure security
monitoring solution was awarded through direct procurement method to a firm at
Kshs.452,006,003.77 on 17 July, 2017 for a period of one (1) year ending in June 2018. The
Commission has explained that Kshs.83,094,240 has so far been paid out of
Kshs.452,006,003 and the contract has been terminated.

These expenditure unless implemented judiciously for on-going back up and data centre
infrastructure, could lead to nugatory investment. The investment was anticipated to include;

(a) Vulnerability and event management

(b) Cyber security operations center (CSOC)

(c) SOC automation

(d) Web application firewalls

(e) Anti-distributed denial of service solution

(f) Next generation firewalls, email security and licenses

(g) Network discovery and compliance solution

(h) Training on deployed security solutions

(i) One-year hardware warranty and technical support

Management Response




He denied that the Commission paid the vendor before testing and commissioning of the
equipment. The contract for the supply, delivery, installation, commissioning and support of
the IEBC primary and secondary datacenter hardware and storage was signed on 22/03/2017,
delivery of the equipment done on 30™ June 2017 (delivery note Annex 13) and technical test
and acceptance done on 11" July 2017 by contract implementation committee (Annex 14).
The vendor issued the warranties on 13 June 2017 (Annex 15) and

Payment made on 14" September 2017 after all the above requirements had been met.

With regard to sourcing of IBM server infrastructure and KIEMs security monitoring solution
using direct procurement the Commission used the method pursuant to section 103(2) (d) of
the PPADA 2015 which provides the following: -

“the procuring entity, having procured goods, equipment, technology or services from a
supplier or contractor, determines that additional supplies shall be procured from that supplier
or contractor for reasons of standardization or because of the need for compatibility with
existing goods, equipment, technology or services, taking into account the effectiveness of
the original procurement in meeting the needs of the procuring entity, the limited size of the
proposed procurement in relation to the original procurement, the reasonableness of the price
and the unsuitability of alternatives to the goods or services in question”

He submitted the BVR System in use was acquired by the Commission in 2012 and holds
critical data on the register of voters. The current voters register is hosted in IBM server

infrastructure.

With regard to auditor’s comment on nugatory investment the Commission would like to
respond as follows:-

The Commission was not only acquiring the IBM security solution for the 8" August 2017
General Election support but also to secure its internal systems and network which are used
in the day to day operations of the Commission’s mandate including the elections as indicated

in the IBM TORs.

The BVR system runs on IBM servers, IBM conducted an assessment which showed that the
maintenance of the servers were out of warranty. The assessment report indicated that the

support was critical. (Annex 16)
The Provision of IBM Server Infrastructure and KIEMS security monitoring solution contract
included the following: -

a. Maintenance of the BVR server’s infrastructure. This was delivered before the
election as per attached IBM Maintenance report. (Annex 12)
b. Security Operation center was used during the 8/8/2017 GE as per IBM sign off

Report (Annex 13)
c. Supply of other security monitoring solutions for the GE

He reported that deliverable item number (c) above was not implemented because IBM
terminated the contract on 9th October 2017 (Annex 17). All the unverified deliverables i.e.

item (a) to (i) in the audit query fall under this deliverable.



He submitted the Commission undertook a joint verification exercise with IBM on June 2018
to determine the value of the work done up to the point of termination for discharge of
liability if any. Following this exercise IBM have delivered as shown in the table below;

SOLUTION

QTY

PRICE
SCHEDULE

(INCL
16%VAT)

DEMAND
LETTER(INCL
16%VAT)

PENDING

Supply and installation
of the security
information and event
management solution
(SIEM)-qradar

615,568.51

197,000.00

418,568.51

Supply and Installation
of a Vulnerability and
patch management
solution.

30,244.39

30,000.00

244.39

Provision of  Cyber
Security Operations
Center (CSOC)

720,214.86

689,500.00

30,714.86

Supply and Installation
of the Web Application
Firewall (WAF)

193,389.98

147,000.00

46,389.98

Supply and Installation
of the Next Generation
Firewalls

85,578.90

2,900.00

82,678.90

Supply and Installation
of the Unified Threat
Management (UTM) &
Email Security solution.

304,427.07

264,000.00

40,427.07

10.

Supply and Installation
of Hardware Servers

197,767.24

149,000.00

48,767.24

11.

S0C services:
Implementation services
and Project Management
Services

770,160.25

394,000.00

376,160.25

14.

Maintenance and
Support Services for the
BVR servers

LOT

190,133.28

62,300.00

127,833.28

TOTAL

4,351,743.32

1,935,700.00

2,416,043.32

il.

The $800,000 was mandatory payment upon execution of the contract.

The IBM deliverables are totaling to $ 1,935,700.00 according to their demand based
on the joint verification exercise between IBM and IEBC. However, the commission
is in the process of validating the termination process in accordance with the terms of
the contract which carries with it penalties and surcharges and shall be applied
accordingly before the payment of the balances.




iii.  The Commission confirms that a number of deliverables have been installed and are
in use in the daily operations in supporting the technology and security of the
Commission’s operations. For the pending deliverables, which mainly involves
installation, configuration, and commissioning, the Commission will complete the
respective project deliverables accordingly once the contract settlement process is
complete.

With regard to provision of colocation services amounting to Kshs. 28,035,283.68 the
Commission would like to respond as follows: -

The meeting heard that the Commission’s Datacenter based at Anniversary Towers, 177
floor, was commissioned in 2010. Its location, proximity to ground floor, accessibility and
environmental conditions are not ideal for the magnitude of the Commission’s operation.
Equally the data centre was already obsolete in all aspects.

This is what informed the Commission’s decision to procure co-location services with a
modern data center facility for the Commission’s day to day operations and elections, and to
recruit a manager to be specifically responsible for this function. The co-location data centre
services are currently in use for the operations of the Commission and will remain in use for
at least the next 5 years.

With regard to investment of Kshs. 273,643,447for provision of Oracle Database and
Security the Commission would like to provide the following representation: -

The need to procure Oracle database licenses was a requirement for the installation of
KIEMS. Following a review and assessment of the Commission’s technology environment
and security systems by Oracle there was need to ensure proper security of the Commission’s
database systems that utilize the same. The solution procured mainly consisted of the
following deliverables;

a. The supply of Oracle Enterprise licenses.
b. Installation of the Oracle enterprise management solution.
c. Installation of Audit vault and Database Firewall.

All above deliverables were supplied and used during the GE and FPE, and are currently
installed in the local data Centre. This was confirmed by the KENAO Auditors.

3.2 Change of Mode of Result Transmission Infrastructure

Although it has been explained that the technical specifications for new converged primary
and secondary data centers was to support its electoral technology requirements and other
Commission’s IT operations, whose primary purpose was to aid transmission of election
results among other functions, the Commission changed result transmission system to what is
casually referred to as “cloud services™.

In the circumstances, it is not possible to confirm the lawfulness and value for money for the
expenditure totaling Kshs.249,128,933 relating to Primary and Secondary Data Centers as
required under Section 68(1) (a) and (b) of the Public Finance Management Act, 2012.

Management Response



He refuted that the only primary purpose of the servers was to aid transmission of election
results. The Commission was replacing its aging infrastructure as per the TORs in the
contract (Annex 18). The commission has since migrated all its servers including results
transmission systems and data bases into this infrastructure.

Plenary

The following came out plenary in regards to paragraph 3:
e That the contract for maintenance of server had lapse
e BVR kits servers were supplied by SafronMorpho

Fair hearing for Mr. James Muhati

He submitted that he participated in the preparation of election but did not partake in the
procurement process. He further submitted that during the period in question, he had been
sent on a compulsory leave.

Responsibilty
1. Ezra Chiloba -Former CEO
2. PraxedesTororei- Former Director Legal

The Committee resolved to invite Mr. Ezra Chiloba and PaxedesTorerei on 29" November
2018 and 3™ December, 2018 respectively

Further Members resolved to invite the director IBM — East Africa on or before b
December, 2018

Members Observation
1. Members Observed that the use S103 2 (d) of PPADA, 2015 for direct purchase of
BVR severs from IBM is invalid since the servers were procured from SafroMorpho

2. The query remains unresolved

4 PURCHASE OF ORACLE DATABASE AND SECURITY SOLUTION

(i) Background and Award of Contract

Examination of records show that a vendor was instructed through unreferenced letter dated
13 April, 2017 to offer review and assessment of election technology. The vendor submitted
a report on 3 May, 2017 and on 23 May, 2017 the Commission developed Terms of
Reference based on the vendor’s recommendations.

The contract for supply and provision of the database and Security solution was awarded
through direct procurement to the same vendor at a contract sum of Kshs.273,643,457 within
three (3) days starting with tender opening on 29 May, 2017, evaluated and negotiated on 30
May, 2017 and awarded on 31 May, 2017.

(i)  Audit Findings

(a) Unplanned Expenditure

The Commission procured these licenses at Kshs. 273,643,457. Examination of records
shows that the ICT department at IEBC requisitioned the purchase of Database Solutions and
Licenses at a cost of Kshs. 80,000,000. There appears to have been an excess expenditure of
Kshs.193,643,457.




Management Response

With regard to supply and provision of the database and security solution using direct
procurement the Commission used the method pursuant to section 103(2) (a) of the PPADA
2015 which provides the following: -

“the goods, works or services are available only from a particular supplier or contractor, or a
particular supplier or contractor has exclusive rights in respect of the goods, works or
services, and no reasonable alternative or substitute exists”

The IEBC voters’ registration data is hosted in an Oracle database platform. Oracle is the
only service provider for Oracle licenses for database and related services.

He submitted that the User directorate requisitioned for the purchase of Oracle licenses at an
estimated cost of Ksh. 80,000,000.00. The Commission had planned to only procure the
Oracle licenses However, KPMG Audit report provided insight on the status of the data base
of register of voters which informed the need for the review and assessment of the
Commission’s technology. Oracle technologies was in this regard engaged to undertake the
review.

He reported that after a review and assessment of the Commission’s technology, it became
clear that the extra funds were required to purchase Oracle database and security solution to
adequately address the gaps identified. This required additional funding which was then
sought in the 2017/2018 financial year to bridge the budget gap and the same approved by the
National Treasury on 30" August 2017. (Annex 19)

He further reported that the Commission further, reviewed its procurement plan which was
approved by the Accounting Officer to facilitate the procurement of the oracle database and
security solution. It should be noted that, no procurement process can be initiated before
budget availability and approved procurement plan in IFMIS.

(b)  Audit Verification

An audit verification revealed that the Database had been installed at JEBC but another
contractor had not installed the Results Transmission System (RTS) application and the
vendor had not implemented the Real Application Cluster (RAC) for the Results

Transmission System and Database Vault.
Management Response

He admitted that the vendor had not installed the Results Transmission System (RTS)
application in the local environment due to time and technical constraints. However, the
installation of Database and RTS was done on the NTT Cloud based platform

He further admitted that another vendor did not implement the Real Application Cluster
(RAC) for the result transmission system that allows up to 100 instances of a single database.
The vendor installed a single database instance of the RTS database for purposes of elections.
However, a meeting between Oracle and IEBC held on 4th May 2018 agreed on plan to

implement the RAC.



He submitted that all the milestones for the project have been delivered except for the
implementation of Real Application Cluster (RAC). The cost of RAC has been withheld until
the component is fully implemented. Further, the Commission has not made all the payments
and will only pay when all milestones are satisfactorily achieved.

He submitted that all the other Oracle database deliverables were implemented as expected,
and the system is operational and functional. This was confirmed by the KENAO auditors.
The Inspection and Acceptance certificates are available for audit review (Annex 20).

Plenary regards to paragraph 4

When asked why the scope changed from Ksh 80,0000 to 273,643,457 he responded that the
Ksh 80,000,000 was meant for purchase of licenses only, however after the KMPG audit it
was realized that there was need to purchase Oracle database and security solution to
adequately address the gaps identified. Thefund was sought through National Treasury

Members Observation

Members requested to be provided with the following documentsto inform the decision

making:

1. Copy of the Unreferenced letter (referred in the Audit)
2. List of Directors Oracle Technologies Kenya Ltd

The query remains unresolved

5 PROCUREMENT OF CO-LOCATION SERVICES FOR DATA CENTRE AND
DISASTER RECOVERY SITE

Audit of contract of procurement of Co-Location Services for Data Centre and Disaster
Recovery Site revealed unsatisfactory matters as follows:

Award of Contract to Un-Prequalified Bidder
The Commission through letters Ref I[EBC/ADMY/5/18 dated 22 August 2016 and Ref. No.

[EBC/ADM/5/18 dated 22 August 2016 addressed to Kenya Revenue Authority and Capital
Markets Authority respectively requested for names and contacts of various service providers
who positively responded to their tender for provision of data center co-location services.

In response, the two (2) agencies provided the required information through letters Reference
No. CMA/PROC/1/063 dated 29 August 2016 and Ref No. KRA/5/1003/44 dated 7

September 2016.

However, in unclear circumstances, the tender evaluation committee recommended the award
of the contract to a firm which was not listed in responses, therefore, could not provide
service for Co-location Services for Data Centre and Disaster Recovery Site at a tender sum

of Kshs. 23,111,083.68.

Further, the contract was again varied by Kshs.4,924,200 and awarded to the firm at Kshs.
28.035,283.68 for which no explanation has been provided.




We reiterate the earlier recommendation that these expenditures unless implemented
Judiciously for on-going back up and data centre infrastructure, could lead to nugatory
investment.

Management Response

He submitted that the Commission noted that the issue of Colocation of Secondary site is a
security issue from risk management point of view. According to best practices, the ‘hot site
facility” for an organization should not be known. In accordance with the above assertion, The
Commission wrote to the CMA and KRA as part of knowledge sharing process which did not
form the basis for the procurement of collocation services.

He further submitted that the Commission noted that the firms that had expressed interest in
their tenders were not owners of the collocation facilities but were only sub dealers. It is
worth noting that the process above was not meant to prequalify any company to the
Commission.

He reported that the Commission used restricted tendering method pursuant to section 102(a)
and (c) of PPAD Act, 2015 and Section 54(4) of PPD Regulations 2006 to engage M/s
Telkom which was totally different from the listing of firms provided by the CMA and KRA.

Attach approval for use of restricted tender (Annex 21).

In the evaluation report the evaluation committee noted that the bidder had provided
connectivity and replication links as options at a cost of Kshs.4,924,200 The evaluation
committee further noted replication link as a necessary requirement for the two Colocations
sites to work. The professional opinion dated 16™ May 2017, paragraph 4.4, noted importance
of replication links and recommended award of the same. This was approved by the
Accounting Officer on 17% May 2017. Attached is the Evaluation reports and Professional

opinion (Annex 22).

In regard to nugatory investment, the Commission has since migrated all its hardware servers
and database systems to the co-location sites and the sites are optimally being utilized for the

intended purpose.

Members Observation

1. Members Observed that Telkom Kenya was not listed in the prequalification of both
CMA and KRA

2. The query remains unresolved

MIN NO.482/2018: ANY OTHER BUSINESS

There being no other business, the sitting was adjourned at Thirty Minutes past One O’clock
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MIN No. 479/2018: PRELIMINARIES
The Chairperson called the meeting to order at 45 Minutes past Two O’clock followed by a
word of prayer and introductions.

MIN No. 480/2018: CONFIRMATION OF MINUTES

Confirmation of the Minutes of the previous sittings were deferred to the next meeting and
therefore no matter arose

MIN NO.481/2018: EVIDENCE INDEPENDENT ELECTORAL AND BOUNDARIES
COMMISSION

The Appropriation Accounts, Other Public Accounts and the Accounts of the Funds for
the 2016/2017

Mr. Marjan Husein the Accounting Officer and the Ag. Secretary for Commission appeared
before the Committee accompanied by the following officers and Commissioners:

1. Mr. Wafula Chebukati - Chairman

2. Mr. Boya Mulu - Commissioner

3. Prof. Abdi Guliye - Commisioner

4. Ms. Chrispine Owiyo - Ag. DLPA

5. Mr. Osman Ibrahim - Director Finance

6. Mr. Clifford Kipkemoi - Finance Officer

7. Mr. Wilfred Lusi - M/FA Chairs Office

8. Mr. James Muhati Director ICT

9. Ms. Immaculate Kassait Director Voter Registration
10. Mr. Patric Nyakira FA

11. Mr. Michael Ouma M/ICT

12. Mr. Andrew K. Limo Communication Manager
13. Mr. Benard O. Nyachilo Ag. Director Procurement
14. Mr. Silas Njeru - M/ICT

15. Mr. Tabitha Mutemi - MCCA

And he submitted as follows:

6. Supply and Delivery of Ballot Papers for Elections, Statutory Declaration Forms
and The Register of Voters

Although records show that the contract was awarded through open tender, restricted
tendering and later direct procurement, the Commission has not provided letters of
notification and contract documents for all the three (3) different methods of procurement

awarding the same contract.

Further, records show double payment of Kshs.20,484,474 through invoice No. 2017/1024
and No. 2017/10245 dated 23 October 2017 and 24 October 2017 respectively were issued by
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the Supplier for the same service of printing of ballot papers, election forms and poll registers
for use during the General Election and Fresh Presidential Election. The Commission
explains that Kshs.15,500,000 has so far been recovered, leaving a balance of
Kshs.4,981,474.

Management Response

He submitted that the Commission had provided the above reported documents in its
submission to KENAO on 3™ July 2018. The documents for open tender, restricted and direct
procurement are available for audit review:

L. Notification of award and the contract documents for the open tender

ii.  Notification to the bidders of the decision of the PPRB terminating the
procurement process for restricted tender

iii.  Notification of award and contract documents for the direct procurements

(Annex 23)

! He admitted that the Commission overpaid the supplier by Ksh 20,484,474. However, an
amount of 15.5m has since been recovered by the Commission (Annex 24). The vendor,
without concurrence of the Commission, retained Ksh 4.5m since the Commission had

outstanding invoices as follows:
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Members Observation

Plenary

The following came out of plenary:

1. The Vendor was Al Ghurair Company
2. The Supplier issues two different invoices on the same claim although amounts

differed from one another.

(8]

The Commission paid both invoices

4. No Administrative action was taken against Officers who occasioned the double

payment

Fair Hearing for Mr. Ibrahim Osman- Director Finance
He admitted that it was an Oversight. The Vouchers went through the normal approval
process and payment made. However a recovery process was initiated immediately.

Fair Hearing for Mr. Marjan Hussein—Ag. CEQ
He submitted that he shares the same explanations as the Director Finance and undertook to
pursue administration action against the concerned Officers.

The meeting directed that the accounting Officer to Provides evidence of Administration

action as soon as possible

Members Observations

Members made the following Observations:
1. Due diligence was not done

2. Negligence by the Directorate of Finance

3. The query remained unresolved



7. Supply and Delivery of Ballot Boxes for the General Elections

Examination of records shows that the Commission awarded the lowest evaluated contract for
the supply and delivery of 106,000 ballot boxes for the general elections to an engineering
works contractor at a contract sum of Kshs. 196,100,000.00 (or Kshs.1,850 per unit).

Change of Contract Price

Records show that the Commission procured additional 42,927 ballot boxes for Fresh
Presidential Election at a unit rate of Kshs.2,500 instead of Kshs.2,250 offered by the supplier
resulting in an excess payment of Kshs.10,731,750.

Further, the commission has not justified change of unit cost from the initial amount of Kshs.
1,850 to Kshs. 2,500 from the firm without a validly executed contract. Indications are that
there was an attempt to vary the contract which has resulted in total excess payment of Kshs.
27,902,550.

In addition, a verification undertaken in twenty-eight (28) sampled counties across the
country revealed that there was inconsistencies on issued ballot boxes maintained at IEBC
warehouse in Nairobi compared with actual receipts in the field resulting in a variance of
9,101 ballot boxeswhich have not been adequately accounted for.

Management Response

He submitted that the vendor, Ms. Belgon Engineering Works Ltd, specializes in fabrication
works including fabrication of ballot boxes and lids. The firm has previously supplied the
Commission with fabricated ballot boxes and the same used in various elections.

He further submitted that the commission started procurement process under tender
[EBC/44/2017/18 where the bidder quoted a unit price of Kshs. 2,250 for the additional
42,927 ballot boxes for Fresh Presidential Election. The notification of award dated 29th
September was issued and was accepted by the Supplier on 2nd October 2017. However, the
supplier expressed inability to meet the deadline for 26th October 2017 election because of
time constraints.

He reported that on 4th October 2017 the supplier held a meeting with the Commission to
express his concerns and on Sth October 2017 he followed it a letter proposing a way forward
which involved a combination of local and international production. This involved addition
cost in terms of freight amounting to USD 302,335. The Commission abandoned the tender
because of cost implication and risk related to late delivery. No contract was signed.

He further reported that the Commission initiated a fresh direct procurement which closed on
10th October 2017. The supplier made an offer of Kshs. 2,500 per unit which was awarded.
The supplier accepted the award. Contract was signed with the supplier on 17th October
2017.




He submitted that the increase in unit price from Kshs. 1,850 to Kshs. 2,500 was occasioned
by shorter delivery timelines required for the Fresh Presidential Election than required for the
General Election. The supplier’s production capacity was not adequate to produce the
required quantity within less than two weeks necessitating deployment of extra resources by
the suppliers.

He refuted that there was inconsistencies of records on issued ballot boxes maintained at the
[EBC warehouse. Attached is Stores ledger and control card (S3) 427668; 860510; 860512;
delivery notes and supporting copies of counter receipt (S13) No. 5939312 and issue voucher

(S12).

Plenary '
When asked how the supplier managed to deliver the ballots boxes within 9 days he

responded that the supplier imported a second mould that supported the other hence timely
delivery

Members Observations
1. Members wondered how the importation, manufacturing and supply of the ballot

boxes would happen in such a short time
2. Members resolved to invite Director Ms. Belgon Engineering Works Ltd on or before

4™ December, 2018
3. The query remained unresolved

8. SUPPLY AND DELIVERY OF BADGES

Examination of records show that the Commission awarded a contract for the supply and
delivery of 550,381 badges on 20 March, 2017 to a construction company at a contract sum

of Kshs. 44,030,480.00.

Audit Findings
(a) Alteration of Contract Price Schedule

Examination of the Form of tender revealed interlineations on quantity, unit cost and the total
price figures show that the initial contract amount was Kshs.9,554,370.00, however, it was
later cancelled and changed to Kshs.44,030,480.00 for the supply of 550,381 badges. No
satisfactory explanation was provided for change resulting in excess payment of
Kshs.34,476,110.00 whose value and authorization cannot be confirmed in accordance with
Section 68(1)(a) and (b) of the Public Finance Management Act, 2012.

Management Response

He admitted that there was alteration on the form of tender in the bid document. However, the
alterations were made by the bidder before submitting the bid documents and the same duly

counter signed.

He submitted that from the tender opening minutes and register, the quoted price tender sum
of Ksh. 44,030,480 is consistent with the form of tender amount. The quantities were also



consistent with the addendum to the tender advert. Find attached tender opening register,
tender opening minutes, form of tender IEBC/31/2016-2017 page 33 and 35 of the bid
document and the notice of the addendum to the tender (Annex 26).

(b) Variation of Contract Price

Further, the Commission varied quantities of badges and procured 712,997 additional badges
from the same supplier at Kshs.57,038,160.00 resulting in variation of contract price by
130% contrary to Section 139 (6) of the Public Procurement and Asset Disposal Act, 2015.

Management Response

He refuted that there was price variation of the badges by 130%, rather the first contract
relating to tender no. IEBC/31/2016-2017 was awarded to Ms. Talyani Construction and
General Supplies at unit cost of Kshs.80 to supply 550,381 badges and the second requisition
of 712,977 badges was sourced from the same supplier at unit cost of Kshs.80 through direct
procurement as per Accounting Officer approval dated 26% April 2017. There was therefore
no price variation. (Annex 27).

(c) Delivery Costs

Although records show that the cost for delivery of 550,381 badges to seventeen (17)
Regional offices across the country was included in initial contract sum of
Kshs.44,030,480.00, these badges were delivered in Nairobi through Counter Receipt
Number 5982572 on 30 June, 2017.

Management Response

He admitted that the supplier did not deliver to the regions as per the bid document. The
Commission wrote to the supplier in June 2018 requesting for refund and also referred the
issue to the legal office to institute a recovery proceedings (Annex 28).

(d) Audit Verification

An audit verification undertaken in thirty (30) sampled counties across the country revealed
that there were inconsistencies on issued badges maintained at IEBC warehouse in Nairobi
compared with actual receipts in the field resulting in a variance of 170,298 badges which
have not been accounted for.

In this circumstance, it is not possible to confirm that IEBC procured badges whose total cost
is Kshs. 101,068,640 using a system that is fair, equitable, transparent, competitive and cost
effective as required under Article 227 (1) of the Constitution of Kenya, 2010.

Management Response

He refuted that there was inconsistencies of records on issued badges maintained at the IEBC

warehouse.




Attached is Stores ledger and control card (S3) delivery notes and supporting copy of counter
receipt (S13) No. 5982572 and issue vouchers (S12) (Annex 29).

Plenary

1. When asked for justification for procurement of the 2™ batch of budges, Ms.
Immaculate Kassait responded that the badges were meant for Party Agents. The
Commission had not foreseen the need and was later introduce in the medium term
expenditure plan

2. When asked why he received the good in the store while it was tobe delivered at the
station, Mr. Benard O. Nyachio, former store Manager responded that he was not
informed that the goods were not to be received.

3. When asked for steps taken to recover the money, he submitted that the Commission
tabled a demand letter on the same.

Members Observation
1. Members Observed that the demand letter written by IEBC to Ms. Talyani

Construction and General Supplies had no amount and time period

2. The Committee further resolved to invite Ms. Talyani Construction and General
Supplies on or before 3™ December 2018

3. The queries remained unresolved

9. SUPPLY OF GAS LAMP MANTLES

(i) Irregular Award of Contract

Examination of Paragraph 2.24 of Appendix to Instructions to Tenders MR 9 of the tender
documents required that each bidder was expected to submit a sample in a sealed envelope.
The purported winning bidder did not submit a sample, therefore, was non-responsive.
Records also show that the Commission did not eliminate the firm from the process, instead
awarded the contract for supplying gas lamp mantles to the same firm at Kshs.5,489,000
contrary to Section 86(1) of the Public Procurement and Asset Disposal Act, 2015.

Management Response

He submitted that Ms Matkal Co. Itd submitted a sample during the tender opening which
was recorded in the sample register as entry number 25 but was inadvertently omitted in the
tender opening Minutes. The bidder therefore was responsive during the preliminary
evaluation stage and all the subsequent evaluation stages as indicated in the tender evaluation

reports.

Find attached copies of Tender Sample opening register, opening minutes and evaluation
report (Annex 30)

(ii) Direct Procurement
Examination of documents has further revealed that the Commission ordered additional

mantles at Kshs.10,710,336, through direct procurement.



Management Response

He submitted that Tender no. IEBC/12/2016/17 was a competitive open tender while the
second procurement for fresh presidential election was a direct procurement duly approved
by the accounting officer as per section 103(2) (b) and (d) for purposes of standardization.

Find attached approval for Direct Procurement, notification for award, and acceptance letter
from the supplier (Annex 31)

(ili)  Audit Verification in the Field

An audit verification undertaken in twenty-nine (29) sampled counties across the country
revealed that there were inconsistencies on issued gas lamp mantles maintained at IEBC
warehouse in Nairobi compared with actual receipts in the field resulting in a variance of
66,540 gas lamp mantles which have not been adequately accounted for.

Management Response

He refuted that there was inconsistencies of records on gas lamp mantles maintained at the
[EBC warehouse. Attached is Stores ledger and control card (S3)860860; 427635; 860604,

delivery notes and supporting copies of counter receipt (S13) No. 5939304 and issue voucher
(S12)

Members Observation
Members observed the following

1. The Minutes by the tender Opening Committee did not indicate that
the mentioned Company submitted the sample

2. Members questioned the authenticity of the sample list Submitted by

the Commission as it does not bear signatures of the suppliers and
hand written

3. The query remained unresolved

MIN NO.482/2018: ANY OTHER BUSINESS

There being no other business, the sitting was adjourned at ThirtyFour Minutes past Five

(Chairperson)
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MINUTES OF THE 1215'SITTING OF THE PUBLIC ACCOUNTS COMMITTEE
HELD ON TUESDAY 27"MNOVEMBER, 2018 IN COMMITTEE ROOM 9, MAIN
PARLIAMENT BUILDING,AT 10.00 AM

The Hon. James OpiyoWandayi, MP - Chairman
The Hon. Jessica NdukuKikoMbalu, MP - Vice- Chairperson
The Hon. Junet Mohammed Nuh, MP
The Hon. Tom J. F. Kwajang, MP
The Hon. Maj. (Rtd) (Dr.) EseliSimiyu, MP
The Hon. Christopher DoyeNakuleu, MP
The Hon. Florence MwikaliMutua, MP
The Hon. Mathias NyamabeRobi, MP
9. The Hon. Patrick MakauKing’ola, MP
10. The Hon. Peter Francis Masara, MP
11. The Hon. Samson NdindiNyoro, MP
12. The Hon. Francis Kuria Kimani, MP
13. The Hon. QalichaGufuWario, MP
& 14. The Hon. Michael MwangiMuchira, MP
15. The Hon. Michael ThoyahKingi, MP
16. The Hon. James GichuhiMwangi, MP
17. The Hon. Daniel KipkogeiRono, MP
18. The Hon. Gideon KoskeKimutai, MP
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APOLOGIES
1. The Hon. (Dr.) OtiendeAmollo, MP

ATTENDANCE

National Assembly
1. Mr. Oscar Namulanda - Principal Clerk Assistant II
2. Mr. NebertlkailLomechu - Clerk Assistant III
3. Mr. Salat Abdi - Senior Sergeant At Arms
4. Mr. Lepen Ole Sein - Intern

Office of the Auditor General

1. Justin Rucha - Manager, Parliamentary Liaison Office
2. Mr. Bernard Maina - Manager Audit

3. Ms. Margaret Nyaga - Supervisor Audit

4. Mr. Charles N. Nyanyuki - Director Audit

National Treasurv

' 1. Geoffrey Mwitari - Assistant Accountant General




MIN No. 483/2018: PRELIMINARIES
The Chairperson called the meeting to order at Thirty Minutes past Ten O’clock followed by
a word of prayer and introductions.

MIN No. 484/2018: CONFIRMATION OF MINUTES

Confirmation of the Minutes of the previous sittings were deferred to the next meeting and
therefore no matter arose

MIN NO.485/2018: EVIDENCE INDEPENDENT ELECTORAL AND BOUNDARIES

COMMISSION
The Appropriation Accounts, Other Public Accounts and the Accounts of the Funds for

the 2016/2017

Mr. MarjanHuseinthe Accounting Officer and the Ag. Secretary for Commission appeared
before the Committee accompanied by the following officers and Commissioners:

1. Mr. WafulaChebukati - Chairman

2. Mr. BoyaMulu - Commissioner

3. Prof. Abdi Guliye - Commissioner

4. Ms. ChrispineOwiyo - Ag. DLPA

5. Mr. Osman Ibrahim - Director Finance

6. Mr. Clifford Kipkemoi - Finance Officer

7. Mr. Wilfred Lusi - M/FA Chairs Office
8. James Muhati Director ICT

9. Ms. Immaculate Kassait Director Voter Registration
10. Mr. PatricNyakira FA

11. Mr. Michael Ouma M/ICT

. Mr. Andrew K. Limo
13. Mr. Benard O. Nyachilo
14. Mr. Silas Njeru

15. Mr. Tabitha Mutemi

—
N

And he submitted as follows:

Communication Manager
Ag. Director Procurement
B K/TﬁT
wvi/ie 1

MCCA

10.  SUPPLY AND DELIVERY OF SECURITY SEALS

Examination of records revealed that tender for supplying 3,696,000 security seals was
awarded to a contractor at Kshs.19,588,800 (or Kshs.5.30 per unit cost) and contract signed
on 22 March 2017.

(i) Audit Findings

Examination of invoices and delivery notes revealed that the contractor supplied 2,001,600
security seals valued at Kshs.10,608,480 on 22 July, 2017 leaving balance of 1,694,400
valued at Kshs.8,980,320.

On 4 August, 2017, the Commission ordered 500,000 additional security seals valued at
Kshs. 24,500,000 (or Kshs.49 per unit cost) from another contractor through direct



procurement. Although the Commission has explained that the unit prices of seals differ due
to the metallic nature of the latter, audit verification did not observe any metallic seals as they
were of similar quality.

In unclear circumstances, the Commission did not cancel contract for undelivered security
seals numbering 1,694,400 and the supplier went ahead to deliver these seals on 19 October,
2017 therefore, were not used for the intended purposes.

In the circumstance, it is not possible to confirm that Kshs.44,088,800 was incurred lawfully
and effectively as required under Article 229(6) of the Constitution.

Management Response

He admitted that the commission contracted MS Far East to supply 3,696,000 security seals
at unit cost of ksh.5.30. He further admitted that the same suppliers supplied 2,001,600 seals
only before the election causing a deficit of 1,694,400. Security seals are key strategic
materials of which the polling would not proceed without.

He submitted that the Commission did not anticipate that M/s Far East Limited would not
meet its contractual obligation to supply fully the required seals by 2nd August 2017 6 days
to the election. To salvage the situation the Commission resorted to use of direct procurement
method to avert a constitutional crisis that may have threaten public health, welfare, safety, or
damage of property.

Due to short delivery timelines, change of procurement method and change of specifications
the prices increased from Ksh 5.3 to Ksh 49 per unit.

The specifications for the initial order made through open tender was for customized plastic
seals that required manufacturing prior to the supply. These are not off-the-shelf seals.

Due to the limited time, the Commission had no alternative but to acquire off-the-shelf seals
that are regularly used and readily available. The Commission therefore changed the
specifications from plastic to wire seals (metal) which cost more. Attached are revised
specifications, direct procurement approval, evaluation report and professional opinion
(Annex 33).

He admitted that the commission did not terminate the contract with MS Far East
connections. However, appropriate measures have been taken to terminate the contract.

The Commission has NOT acknowledged the receipt of the seals from MS Far East
connections neither has it paid Ksh 19,588,800.

(ii) Audit Verification in the Field

An audit verification undertaken in thirty—twb (32) sampled counties across the country
reveals that there were inconsistencies on issued security seals maintained at IEBC
warehouse in Nairobi compared with actual receipts in the field resulting in a variance of
579,169 which have not been accounted for.

Management Response

He refuted that there was inconsistencies of records on issued security seals maintained at the
[EBC warehouse. He tabled Stores ledger and control card (S3), delivery notes and
supporting copies of counter receipt (S13) and issue voucher (S812)

(OS]




Members Observation
Members made the following observations
I. As per the Memo tabled to the Committee, the Store Manager brought the matter to
the attention of the then procurement Officer on § January 2018;3 months after the
delivery of Goods
2. The Commission is still inpossession of above mentioned security seals to date
No due diligence was done
4. The issue remained unresolved

w

11. Supply, Delivery, Installation Implementation and Commissioning of Wide Area
Network in Two Hundred and Ninety (290) New Locations, Eighteen (18) Existing Sites
and Provision of Dedicated Internet Services

6] Award of Contract

The tender for supply, delivery, installation, implementation and commissioning of Wide
Area Network (WAN) in two hundred and ninety (290) new locations, eighteen ( 18) existing
sites and provision of dedicated internet services was advertised in the three local dailies and
the commission website on 16th January, 2017. Bids appear to have been evaluated and the
contract was awarded to a firm at Kshs.128,472,393 on 10 April 2017 for a three-year

contract period.

(ii) Audit Inspection

(a) Test of Internet Network

Although Paragraph 6.5.1 of the contract document requires that the Commission shall
inspect and/or test the services to confirm their conformity to the contract specification,
records appear to indicate that internet services were never tested despite the fact that the
commission has paid Kshs.117,965,958 (or 90% of the contract price) through payment
voucher number 1832 and 4098 both dated 30 June 2017.

Management Response
He refuted that the internet services were never tested to confirm their conformity to the

contract specifications. The Implementation of the WAN project had several milestones
which included installation, testing and commissioning of the 308 LAN/WAN sites. -

Each of the 308 site was tested separately, as per the attached WAN/LAN project Sign-offs
which included confirmation of physical installation, equipment’s delivered and internet
services installed. After the sign off of the project, the sites were transitioned to operations

mode for the routine support (Annex 35).
(b) Audit Verification of Internet Services

Verification of internet networks in thirty-five (35) counties indicates that Wide Area
Network (WAN) which was supposed to be installed in constituency offices were not



working. It appears that IEBC did not take adequate measures to assure the requisite service
level expectations.

Even though this was not part of the contract, a further test on telephone communication
system at the regional offices also revealed that they were not working.

Management Response

He submitted that the internet service was installed in all the 290 constituency offices. This
was verified and confirmed by the KENAO auditors in the sampled counties. The installation
and commissioning was signed off and the sites were transitioned to operations mode for the

routine support.

He further submitted that internet availability can be affected by downtime from time to time
and when it happens, it is resolved through the support and SLA provisions (Annex 36). Any
issues of reliability and availability of the services at the field offices are handled through the
incidence management procedures on a day to day basis.

He reported that in the run up to 2017 General elections, the Commission managed to register
over 14,000 candidates to contest for various elective position using the Candidate
Registration Management System which was accessed through this Wide Area Network.
Telephone Communication system was not part of the LAN/WAN project. The telephones in
the 17 former regional offices and national warehouse were installed in 2012 and are all in
operation

Members Observation
1. The Accounting Officer should put measures to ensure that the internet services are

restored and maintained to avoid interruption
2. The query remains unresolved

12. IRREGULAR PROCUREMENT OF TRANSPORT SERVICES

Q) Award of Contract

The Commission invited open tenders for provision of transport services during the General
Elections of 2017 in all the forty-seven (47) county offices. The opening and evaluation of
these tenders is reported to have been done on the same day in all county offices.

(ii)  Audit Findings

Audit verification undertaken in thirty-five counties revealed that the Commission did not
have procurement officers at that time therefore, lacked capacity to procure these transport
services at counties. Therefore, most of the contracts were awarded based on predetermined
budgetary allocation issued from the headquarters. In the absence of competition and fair
award of contracts, it is not possible to confirm that expenditure of Kshs.1,142,653,945 was
fully controlled and that the value for money was obtained on transport services as required
under Section 68(1)(a) and (b) of The Public Finance Management Act, 2012.




Management Response

He refuted that that County offices lack capacity to procure transport service. The Accounting
Officer delegated the procurement function to the county election managers for purposes of
approving procurements within their respective counties (Annex 37).

He submitted that the Commission had within its establishment 17 qualified supply chain
assistants serving all the counties in the field. The Commission had clustered the counties
into

17 Regions of which the available qualified staff provided procurement related support
services to the counties under their respective regions. Further, the Commission in some
instances utilized the procurement professionals either at the county government or at the
district.

Members Observation

Members made the following observations
1. Use of county Government officer would undermine the credibility of the election.

2. The Accounting Officer should put measures of addressing staffing in future
3. The query remained unresolved

13.  SUPPLY OF BVR KIT INTERNAL BATTERIES

The contract for supply of 8000 BVR kits internal batteries was awarded to a firm at
Kshs.47,600,000 on 17 January 2017 through restricted tendering method.

However, examination of documents in support of procurement of BVR Internal batteries
revealed that batteries were procured, delivered in the stores but have not been totally utilized
to date. Management maintains that the batteries are usable and that out of 8,000, 3003
batteries have been used and expects to use the rest in future. The IEBC should reevaluate
usability of the stock to ensure that expenditure totaling Kshs.47,600,000 was effective in
accordance with Section 68(1)(a) and (b) of The Public Finance Management Act, 2012.
Management Response

He admitted that the commission procured 8000 internal batteries from Circuit Business
Systems. The supplier delivered the batteries on diverse dates and the Commission has been
issuing them on need to do basis to the areas where there is no existing power from the
national grid.

He submitted that the internal Batteries are consumables that are required from time to time
and continue to be issued, as is the case currently in the on-going Continuous Voter
Registration.

He reported that these batteries are internal batteries for laptops whose shelve life on average
1s 3 — 5 years. They are therefore used as spare parts for maintenance of office laptops and as
a backup and replacement to field BVR Kits, which are about 10 thousand.

Members Observation
1. The Accounting Officer should put up measures to maximise usability of stock

2. The query remained unresolved

14.  PROVISION OF STRATEGIC COMMUNICATION AND INTEGRATED
MEDIA CAMPAIGN CONSULTANCY SERVICES . .



(@i). Award of the contract

The Commission awarded the contract for the media campaign consultancy services to a
bidder who had initially quoted Kshs.764, 393,224.00. Prior to the award, two bidders who
tied in the combined score were invited for negotiations as per Section 131(6) of Public
Procurement and Asset Disposal Act, 2015. The Commission eventually entered into the
contract on 27 July 2017 for Kshs.350,001,353. The consultant issued invoice No. PD-
011576 on the same day demanding payment of Kshs.105, 001,124.00. The invoice amount
was paid through voucher No. 155 on 1 September, 2017. The contract required 30%
payment on provision of an inception report.

(ii). Payment before confirmation of Delivery of Services
The contract inspection and acceptance report availed for audit verification was dated
November, 2017 indicating that the payment was made before the confirmation of delivery of
services. The Commission provided a revised media plan which indicated a media campaign
that was concentrated over three weeks (24 July to 13 August 2017).
(iii). Cost of Production of Digital Infomercials
The records of the negotiations between the Commission and the two bidders invited for
negotiations indicate that it would not be necessary to produce different infomercials for
online /digital platforms. The same infomercials produced for television would be the ones to
be placed in the online platforms: youtube, twitter, facebook, integral, eskimi, ghafla, tuko
among others. However, management explained that the infomercials on TV were different
form online infomercials. The contract sum included an amount of Kshs.13,154,161.00 being
cost of producing infomercials for digital platforms. No satisfactory explanation was
provided why this was the case.
Management Response
He submitted that the inception report was the first milestone which entailed the preparation
and submission of the strategic media plan. The revised media plan was revised and
submitted on 27th July 2017. The payment of Kshs. 105,001,124.00 made on 1 September,
2017 was in fulfilment of the clause 6.4 of the contract to tender no. [IEBC/45/2016-2017.
He admitted that the contract inspection and acceptance report was dated November, 2017.
However, the inspection and acceptance report was not the basis of making the 1st instalment
but rather it was a project implementation report meant to be used for the subsequent
payments.
He reported that the 70% outstanding balance will only be paid after verification and
satisfactory delivery as per the contract (Annex 38).
Members Observation

1. That the matter is active before court of appeal

2. The query remained unresolved
Also the Committee resolved to invite the Scanad Kenya Limited on or before 4thDecember,
2018
15.  UNAUTHORIZED NOTIFICATION OF AWARDED CONTRACTS
Examination of tender documents and contracts show that winning bidders for tenders
amounting to Kshs.1,217,057,023.67 were notified of their award by the Head of




Procurement instead of the Accounting Officer contrary to Section 87 (1) of the Public
Procurement and Asset Disposal Act, 2015.

Management Response

He admitted that the head of procurement unit signed the notification of award. The
Accounting Officer delegated the authority to approve the awards pursuant to section 69(4) of
the PPAD Act 2015.

Members Observation
1. That the Accounting Officer to provide proof of delegated Authority on or before 30™
November, 2018.
2. The query remained unresolved

16.  FAILURE TO PROVIDE PERFORMANCE SECURITY

Examination of records further show that tenders amounting to Kshs.4,312,046,372 were not
supported by the relevant performance security of 10% of the contract price contrary to
Section 142 (1) of the Public Procurement and Asset Disposal Act, 2015.

Management Response

He submitted that for the Fresh Presidential Elections, the Commission used suppliers for the
GE who had performed satisfactorily

Supplier payments will only be made upon satisfactory performance is confirmed

Procedures have been put in place to require performance guarantees before signing of
contracts in future to strengthen controls around performance security.

Members Observation
1. That the Accounting should abide by the provision of Public Procurement and Asset

Disposal Act, 2015
2. The query remained unresolved

17. Undisclosed Court Awards to the Commission

Audit examination of documents for various court cases revealed that the court awarded
Kshs.66,300,000 to the Commission due to on various court petitions during the financial
year 2015 - 2016. However, no evidence has been provided for audit to show that dues have
been collected from the respective legal firms. Further, the dues have not been disclosed as
receivable in the financial statements. The receivables from non-exchange transactions
balance of Kshs.1,403,784,000 is, therefore, not fairly stated in the financial statements.

Management Response
He submitted that the Commission has endeavored to recover costs awarded in its favor from

the various petitioners. This entails filing bills of costs against persons adjudged by the Court
to be liable to pay costs. This is however hampered by the fact that taxation of costs in court
takes a while to process. Recovery of costs is dependent on successfully securing certificates
from taxing officers in Court followed by appropriate execution proceedings.

He further submitted that some petitions were filed by indigent litigants acting as surrogates
for politicians out to cushion themselves against award of costs. Recovery of costs thus

becomes a challenging endeavor.



Where the Commission has been awarded costs, and the same has not been taxed, it cannot
therefore, indicate the exact amounts awarded. It can only indicate that an order for costs has
been made in its favour.

He reported that the Commission had previously written to the law firms which represented
the Commission on those matters on 28th May 2015, 10th February 2016 and 28th November
2017 asking for an update on the process of recovery of the costs. Copies of correspondences
attached. (Annex 39).

He further reported that the Commission has since recovered costs in Kakamega Petition No.
7 of 2013-Arthur KibiraApungu vs IEBC & Another for Kshs.300,000/- and in Machakos
Petition No.6 of 2013-Party of Independent candidate vs IEBC for Kshs. 2, 225,076/-.

On the issue of disclosure in the financial statements as receivables, the Commission made a
disclosure on court awards under Note 23 Contingent Assets and Liabilities (Page 32) of the
revised/audited financial statements. (Annex 1)

Members Observation
1. The Accounting Officer fast track process of collecting various courts award
2. The query remained unresolved

MIN NO.486/2018: ANY OTHER BUSINESS
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MIN No. 487/2018: PRELIMINARIES
The Chairperson called the meeting to order at Twenty nine Minutes past Ten O’clock
followed by a word of prayer and introductions.

MIN No. 488/2018: CONFIRMATION OF MINUTES

Confirmation of the Minutes of the previous sittings were deferred to the next meeting and
therefore no matter arose

MIN NO.489/2018: EVIDENCE FROM MR. EZRA CHILOBA FORMER CEQ IEBC
The Appropriation Accounts, Other Public Accounts and the Accounts of the Funds for
the 2016/2017

Mr. Ezra Chiloba, Former CEO Independent Electoral and Boundaries Commission appeared
before the Committee accompanied by the following officers and Commissioners:

1. Mr. Emmanuel N. Nakitare - Personal Assistant
2. Mr. Andrew Wandaba - Advocate

3. Mr. Mercy Randa - Comms Consultant
4. Mr. Abednego Ominde - Personal Assistant

And he submitted as follows:

1. He joined the Commission in February 2015 at the age of 37 through a very
competitive process led by PwC.

2. The Auditor General gave “a qualified opinion” for FY In 2018 unlike an “adverse
opinion for FY 2013. This was despite the many challenges experienced during the
procurement of different goods and services for the elections.

3. Innormal circumstances, it would have been prudent to allow the accounting officer to
oversee the audit process and provide clarification before any final report is made.
However, he was denied every opportunity to carry out my duties as the accounting
officer during the audit process. '

GENERAL CONTEXT

4. Planning Context: The planning of the 2017 General Election started in 2015 when the
Commission launched a 5-year strategic plan. They believed that the Commission
would be a great institution if it delivered on three main outcome; namely; (1)
delivering elections that are efficient, effective and credible; (2) building a respected
corporate brand in the provision of electoral services, and (3) ensuring improved and
sustained public confidence and participation in the electoral process.
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In December 2015, the Commission also prepared and shared with the country the 2017
election roadmap with specific details of what needed to be done to ensure credible
polls. The activities were accompanied by a budget that was widely scrutinized and
eventually approved by Parliament.

The early planning for elections was critical to avoid the pitfalls and challenges
experienced in the run-up to the 2013 General Election. Early planning also meant early
procurement, early testing of technology, adequate time for training of election officials
and sufficient voter education and public outreach programme. Upon approval of the
elections budget, as early as July 2016, the Commission commenced the procurement
process for critical materials for the elections. This was through open tender process.
The Commission never planned to procure materials and services through direct or
restricted tendering unless circumstances dictated.

Policy and Governance Context: while we planned and started execution of the
election programme well in advance, two major events happened with less than a year
to the election. First, Parliament changed the law on elections, in particular, on electoral
technology, voter register, party nominations and limiting the timelines related to these

activities.

Second, Parliament changed the governance structure of the Commission. A new team
of Commissioners assumed office just seven months to the elections. These had far-
reaching implications not just on procurements of goods and services for the elections,
but also election management in general. Indeed, the Commission that planned for the
election two years earlier was not the same Commission that finally implemented the
election plan. That was beginning of what I refer to as “a conflict of visions” in terms of
the corporate leadership of the Commission.

He submitted that the role of commissioners vis-a-viz that of management on
procurement issues were a source of never ending tensions and confusion within the
organisation. With the new Commissioners, it was difficult to draw the line between
their role and that of the Secretariat leading to violation of the principle of segregation

of roles.

In 2009 and 2014, the Public Procurement Regulatory Authority and the Office of Head
of Public Service issued two circulars respectively in an attempt to clarify the role of
the Management teams and Boards on issues of procurement. The circulars
acknowledge the important role of boards in procurement oversight, but they limit that
role to approval of the annual budgets, approval of annual procurement plans, and
receiving update in the implementation of the plans through relevant board committees.
With the principle of segregation of roles, even the Accounting Officer, performs roles
that are very specific. He/she cannot usurp the powers allocated to specific committees
set up in accordance with the procurement law. Indeed, owing to the transition that
happened in January 2017, the principle of segregation on matter of procurement was
the most misunderstood and misapplied by the Chebukati-led team




13.

Protective carrying casing 3000 15.57 46,710 \
Power banks 5000 29.76 148,800
Training 1 2,494,639  |2,494639 |
Election day technical support 1 4,187,040 4,187,040
Logistics, storage, warehousing 1 508,205 508,205
Ten TB of data consumption on public portal 10 2,535 25,350
Backup infrastructure (cloud service) 1 776,857 776,857
Total in $ 9,028,411
Total in Kshs. (at rate of 94.84)

856,254,499
/

He takes note that the Auditor General has not made adverse finding on the purchase of
additional items. Further, the Commission has not provided a written response on the
same. He believes that the Acting CEO should respond adequately as well. That said,
the Commission made these additional purchases for a number of justifiable reasons as

follows:

(i) A significant number of KIEMS Kits were locked in various warehouses
(Embu, Kirinyaga, and Marsabit) following a court order for preservation of
Election materials; and some were replacement kits for those that were faulty

after the 8/8/2017 GE.

(i) Additional Power banks were ordered for remote polling stations that did not
have adequate electricity as a risk mitigation measure following the 8/8/17

experience.

(iii) Additional training was necessitated by the modification of the system
following the Supreme Court ruling on 1/9/2017 and the fact that the system had

been modified

(iv) Election support was enhanced based on the experience on 8/8/27 GE. The
support moved from the 47 counties to 290 constituencies

(v)  The requirement for logistics, storage and warehousing for FPE were same as
the August election. Kits had to be retrieved from the field to a central
warehouse and operation centre and dispatched back to the field.

(vi) The additional ten TB of data was required for the transmission of results form
34A and form 34B using the Results Transmission System. During 8/8/2017 GE
the Commission transmitted Form 34B using Secure File Transfer Protocol
(SFTP) that did not require additional bundles



14.

(vii) There was need for cloud hosting services for purposes of the Fresh Presidential
Election because Safran did not have adequate time to configure and test the
local environment.

Taking the above factors into account, he concluded that the additional purchases were
necessitated by the circumstances surrounding the fresh election; hence justified.

Supply, Delivery, Implementation and Commissioning of Network Transmission

15.

16.

Excess Purchase of Data Bundle: The Auditor General observed that 149,640.5 GB of
data bundle valued at Kshs.127,625,926 were procured from the three (3) Service
Providers and only 605.3 GB valued at Kshs.515,269 were utilized, resulting in
unutilized, expired and wastage of 149,035 GB of data bundle valued at
Kshs.127,109,656.

He associated himself with the submissions made by Acting CEO Mr Hussein Marjan
as well as the ICT Director Mr James Muhati. However, he emphasized as that the
decision to have two SIM cards per kit was informed by the need to mitigate the risk of
failure of overreliance on one. This approach meant that redundancy costs (the cost of
an additional SIM card and bundles) had to be absorbed by the Commission. In terms
of projection, 50% of the bundles would not be utilized in the best-case scenario. His
understanding was that there was a collegiate decision taken by the Elections Technical
Committee (ETAC) which brought together members of the MNOs, political parties
representatives, regulatory agencies and the Commission on the issue of network
coverage and transmission

Mismanagement of 553 Thuraya Modems and SIM Cards loaded with Data:

17.

18.

19.

He endorsed the position taken by Acting CEO on all aspects relating to the
procurement of SIM Cards and bundles. However, he stated that 1,000 satellite devices
were delivered before the August 8 elections and were used in those elections. Also 553
devices were delivered after the August 8 elections but before the October elections.
While 1,000 devices were used in the August elections, 1,553 deployed for the October
2017. If it is true that the records show conflicting dates of delivery, then that would an
issue of store record management at the warehouse and not because of non-delivery.

Additional 1,000 Thuraya SIM Cards Loaded with Data: My understanding is that
with regards to satellite devices, the SIM Cards are in-built in the hardware. As a result,
for the second there was no purchase of additional SIM Cards but rather the
provisioning and re-activation of the in-build SIM Cards. The re-activation was
necessary since the August 8 provisioning had expired as per the terms of the contract.

For purposes of perspective, I wish to state that the decision to procure satellites was
endorsed by the Commission Plenary. The Plenary approved the proposal to acquire
1000 — 1500 satellite devices for purposes of boosting the network. The cost was




20.

21,

estimated at Kshs 550,000,000 — 825,000,000. (See Annex 8: Extract Plenary Minutes
on Satellites Purchase).

Undelivered SIM Cards: The Acting CEO has provided evidence with regards to the
undelivered SIM Cards.

He submitted that these were special SIM cards specifically manufactured and
configured for the Commission. These were APN-SIM cards. The SIM cards could
only be used for the KIEMS Kit transmission and nothing else. The SIM Cards could
not be used on any other gadgets. The SIM Cards could only be used for dafa and not
voice. It would not be proper to compare the cost of the ordinary SIM Cards to the cost
of the special SIM Cards offered to the Commission

Procurement of Data Centres and Backup infrastructure (Cloud Services)

22

p.c

Cloud Service Infrastructure: The use of cloud services was a mitigation measure to
the delayed arrival and installation of servers for the primary and secondary data
centres. Due to impending timelines to test and configure the KIEMS kits, the
Commission resolved to acquire cloud services based on the technical advice from ICT
team from Safran and IEBC. Cloud services are rental data centre services offered
offsite provided by specialized companies such as NTT, Amazon, Microsoft, Google,
to just mention a few. The services were to be obtained by Safran on behalf of the
Commission and would last for an initial of period of 4 months for the 8 August, 2017
election. The cost was estimated at EUR 320,387.

In the Fresh Presidential Election, the Commission requested Safran to install the RTS
in the local environment in addition to back-up cloud service infrastructure. However,
Safran were categorical that the time remaining before the FPE was not adequate to
install and test the RTS in the local environment. As a matter of fact, as early as 9
September 2017, Safran had indicated that for them to proceed to support the
Commission for the FPE, then Cloud infrastructure would be the option given due to
time the constraints. This was also pointed out in the negotiations. So, it is not true that
Safran was contracted to install RTS in the local environment before the October 2017
election. The agreement was that installation of the RTS would happen after the

election (See Annex 4 and 5 above).

Payments to Data Centre Contractor:

24.

He pointed out that the investment was necessary for the Commission’s longer-term
ICT operations for purposes of efficiency. Indeed, before this procurement, the
Commission did not have a functional data center neither did it have a disaster recovery
site for any of its operations. The Acting CEO has confirmed that Kshs. 249,128,933
was paid after delivery of hardware before testing and commissioning of the equipment.
The evidence of testing, inspection and acceptance has been provided by the



25.

He agreed with the Auditor when he says that “these expenditures unless implemented
judiciously for on-going back-up and data centre infrastructure, could lead to nugatory
investment.” In other words, the Auditor General having understood that the
investments were for long-term purpose, it is important that the Commission maximises
the benefits.

Contract for IBM:

26.

27.

He is aware that only part of the contract was performed. In the meantime, IBM
terminated the contract because the Commission did not make payments within the
timeframe expected. I know that the ICT team carried out an assessment of
performance up until the point of termination and made recommendations to the
Commission.

Due to status of ICT infrastructure at the Commission, it would be prudent for the
Commission to conclude the implementation of all these infrastructures including re-
negotiation with IBM over the terminated tender. Since this investment was for long
functionality of the Commission’s ICT systems, failure to implement the projects
would leave the Commission in a worse off position.

Change of Mode of Results Transmission:

28.

That the procurement of the data centre was for long-term use by the Commission for
all its ICT operations including electoral technology Owing to delays in the delivery of
the data centre infrastructure, the choice for Cloud Service for purposes of the election
was the best decision in the circumstance. The decision to go cloud did not render the
investment in Primary and Secondary data center nugatory.

Purchase of Oracle database and Security Solution:

29,

He admitted that the Commission directly procuredservices of Oracle and signed the
contract on 31 May 2017. The decision to procure Oracle solution arose from a series
of engagements between the Commission and Oracle. These engagements were
informed by the fact that the BVR system was run on Oracle Software. In the
2016/2017 Procurement Plan, the Commission had set aside Kshs. 80 million for the
purchase of Oracle licenses.

However, on 4 April 2017, Oracle requested, through the office of Commission
Chairman for a meeting to discuss partnership. Following the meeting, where all
Commissioners were present, the CEO was requested to formally invite Oracle Kenya
Ltd to carry out an assessment of the current status of BVR and make recommendations
on interventions. Oracle Kenya Ltd carried out the assessment and a report was
presented to the Commission on or about 4 May 2017. Oracle Kenya Limited then
offered the Commission a solution as shown in the assessment report. He thinks that the
Commission considered a Gold-Platinum solution as offered by Oracle. It was at this




meeting the Commission approved the engagement of Oracle to provide software and
security solution to the Commission

31.  Although the Commission had initially included the Oracle Licenses as part of the
KIEMS tender, the position was reconsidered pending the outcome of the assessment
undertaken by Oracle. As a result, the scope of Oracle solution changed from mere
licenses to a solution that included Oracle database licenses, database security and
technical support. Therefore, the cost of the solution increased from the initial budget of
Ksh 80 million to Ksh 273 million. The scaled-up solution was a corporate decision of
the Commission led by the Mr. Chebukati

32, Interms of installation of the RAC for purposes of the election, I wish to empasize the
submission by the Acting CEO that indeed the installation was carried out on the Cloud
Infrastructure.

Plenary
When asked whether he faced interference from the Commission, he submitted as follows

1. The Commission was involved in the procurement of KIMS. He tabled Commission

Minute 14/03/2017

2. Further the Commission adopted a resolution to terminate a proposal to upgrade the
existing BVR

3. The Commission also voted on a report of Evaluation Committee, this is could have
interfered with the procurement process if the vote would have succeeded

Members Observation

1. Members noted the response given by the former CEOand will retreat at the
opportune time to reconsider the submission

MIN NO.490/2018: ANY OTHER BUSINESS

There being no other business, the sitting was adjourned at Fifteen Minutes past Two O’clock
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MIN No. 491/2018: PRELIMINARIES
The Chairperson called the meeting to order at Fourty nine Minutes past Two O’clock followed
by a word of prayer and introductions.

MIN No. 492/2018: CONFIRMATION OF MINUTES

Confirmation of the Minutes of the previous sittings were deferred to the next meeting and
therefore no matter arose

MIN NO.493/2018: EVIDENCE FROM AMB. PAUL KURGAT FORMER

COMMISIONER IEBC
Amb. Paul K. Kurgat, former IEBC Commissioner appeared before the Committee and submitted

as follows:
1 That he personally knew the role of Commissioners was restricted to Policy formulation and

Oversight
2 He was of the Opinion that the internal Audit conducted by the Chairperson ought to have
included all 9 department. That it was ill motive for the Chairman to seek audit for a single
department.
He couldn’t understand why the Chairperson was requesting for an internal audit while the
Officers from the Office of the Auditor General were onsite doing external audit,

(O8]

MIN NO.494/2018: EVIDENCE FROM MS. MARGARET MWACHANYA FORMER

COMMISSIONER IEBC

Ms. Margaret Mwachanya former IEBC Commissioner appeared before the Committee and

submitted as follows:

I That the role of Commissioners was restricted to Policy formulation and Oversight

2 Sheleft [IEBC because of her principles, she also felt that her opinion was not taken in decision

making

That she voted on the procurement of KIEMS in line with the paper submitted to plenary by

the Secretariat.

4 Shediffered with the Chairperson in initiating internal audit while Auditors from the Office of
the Auditor General were onsite.

Plenary
When asked why she abused her office and used public money to pay for her studies, she submitted

(U8}

as follows:
1 That the course was on leadership and was attended by several senior public servants




2 Thatshe graduated with Honorary Doctorate because of her personal contribution to leadership

MIN NO.495/2018: EVIDENCE FROM MR. LAWY AURA FORMER DIRECTOR
PROCUREMENT

Mr. Lawy N. Aura former director procurement appeared before the Committee and submitted as
follows in regards to provision of strategic communication and integrated media campaign

consultancy services:

1 That the law provides for negations when the bidders arrive to a tie

2 That the score were very close and he advised on the statistical tie to provide room for two
more bidders in the negotiations

That the letters written for procurement of colocation system to KRA and CMA were done
way before he assumed Office

(O8]

MIN NO.496/2018: EVIDENCE FROM MS. PRAXEDIS TOREREI FORMER
DIRECTOR LEGAL
Ms. Praxedes Torerei former director procurement appeared before the Committee and submitted

as follows:

I The legal department participate during the procurement only during preparation, drafting and
review of contracts.

2 The director legal does not sit in Commission meeting and only advice the Commission when

her advice is sought in writing

No any legal advice was sought by the plenary or the CEQ in regards to procurement

(U8}

MIN NO.497/2018: EVIDENCE FROM MS. MILCAH CHEBOSIS FORMER MANAGER

PROCUREMENT
Ms. Milcah Chebosis former Manager Procurement appeared before the Committee accompanied
by Mr. Nick Onari (Advocate) and submitted as follows:

She Joined the Commission in November 2012 as a Senior Procurement Officer.

On 2" April, 2015 she was retrospectively appointed as Acting Procurement Manager with effect
from 2" September, 2014. This was after the Procurement Manager; Mr. Benard Nyachio was
deployed to the Directorate of Voter Registration and Electoral Operations as the Manager
Logistics to replace Mr. Geoffrey Lemiso and would be reporting to the Director Voter
Registration and Electoral Operations.

In September, 2014 the JEBC made an open National advertisement for 7 positions of Senior
Management staff including the Position of Procurement Manager. In the same advert a new
position of the Manager Warehousing was advertised.

In April 2015 she was designated the Procurement Manager after competitive recruitment,
the position which she holds to date.




In 2016, the Commission advertised twice for the position of the Director Supply Chain
Management after approval by Plenary to have the Procurement Function upgraded to a
Directorate level but the recruitment was never concluded.

" In July 2016, the Director of Supply Chain Management Mr. Lawy Aura was seconded
from the National Treasury upon request by the Commission.

In June 2017 the Director Supply Chain Management Mr. Lawy Aura was deployed back
to the National Treasury.

On 8" June 2017 she was appointed as Ag. Director Supply Chain Management for a period
of six months.

The Commission advertised the position of the Director Supply Chain Management on 13
April, 2018. Recruitment has not been concluded.

Her deployment on an acting capacity as the Director Supply Chain Management (Ag.
DCSM) was later retrospectively extended to 8™ June, 2018

v By the time she was leaving for compulsory leave as directed by the Ag. CEO and the
Commissioners her acting tenure had lapsed and therefore was being sent on compulsory
leave as the Procurement Manager.

The substantive office that she hold at the IEBC to date is MANAGER PROCUREMENT.

The position of the Director Supply Chain Management is currently vacant as recruitment
was not concluded but Mr. Bernard Nyachio has been appointed as the Ag. Director Supply
Chain Management.

The current IEBC structure identifies the Director Supply Chain Management and not Ag.
Director Supply Chain Management as the Head of the Procurement function.

Further Clarifications to the KENAO Audit Queries

1.1 Purchase of Kenya Integrated Election Management Systems (KIEMS)

I.1.1  This was a direct procurement. The Procurement Unit received a request
from the user department after approval by the Accounting Officer.

1.1.2° The Procurement unit was not involved in identification of the supplier(s)
for all Election Technologies acquired under direct procurement as the
vendors had already been indicated in the Procurement requisitions.

1.1.3 The procurement process of KIEMS was under the tenure of Mr. Lawy Aura
as the Director Supply Chain Management and Substantive Head of the
Procurement Unit.

1.1.4  She was appointed much letter as the Secretary of the Inspection and
Acceptance Committee which she declined due to the following reasons:




b)

g)

The Director Supply Chain Management rejected her verbal
professional advice that due to the complexity of the contract it was
prudent to set up a Contract Implementation Committee Team (CIT)
pursuant to Section 151 of the PPADA, 2015 rather than an Inspection
and Acceptance Committee.
This was informed by the fact that the Commission was not acquiring
gadget but a complete system. Inspection and Acceptance by the
would have been done progressively by the CIT on different milestones
to ensure complete acquisition of a system that not only fully met the
Technical Specifications but had viability when tested on its
performance.
Although the appointment letter was dated 7t April, 2017 it was only
sent to her email on 11" April 2017 and she responded conveying her
apologies when she saw it on 12" April, 2017 while at the Central
Nyanza Regional Office where she had gone to prepare specifications
of the General Elections services having been earlier assigned by the
Accounting Officer.
It was contradictory that appointment letter had indicated that the
Committee was required to submit the Inspection and Acceptance report
on 10™ April, 2017, yet the letter was emailed on 1 1% April, 2017. Any
mandates executed on this letter after 10t April, 2017 would have been
regarded retrospective contravening Section 69(2) of the PPADA, 2015.
Key to note is that by the time she had left the office no goods had been
delivered, neither was there any further communication on the
anticipated delivery of the goods.
The precedence of the previous experience had been that a member of
the procurement unit would be replaced with a colleague to facilitate
progress of work in working committees.
However when she came back to the office, she made a follow up with
the members of that appointed committee in her office immediately
where they also acknowledged having received no further
communication on adjustments of the timelines neither had they
received any documentation for the exercise. They agreed that the
following documents be obtained first;
. The Procurement Requisition
il.  The Technical specifications (Terms of Reference)
iii.  The Blank Tender Document
1v.  The Bid document submitted by the supplier
v. The Evaluation or Negotiation reports
vi.  The Professional Opinion
vil.  Signed Contract
She went to request these documents from the Director Supply Chain
Management (DCSM) Mr. Aura, who informed her that the
Procurement Officer Mr. James Kahonga was the only one who knew
where the documents were. But on inquiry James Kahonga declined to
have any documents as they had been submitted to the DCSM.




1.1.5

1.1.6

h) She followed up with an email and waited for the documents only to
receive a show cause letter (dated 13" April 2017) on 18 April, 2017
at 12.44pm. She formally learnt from the show cause letter that the
goods arrived on 13" April, 2017.

In her response to the show cause she however recommended/advised that
the Inspection and Acceptance for Tender No. IEBC/39/2016-2017- Supply,
Delivery, Installation, Testing, Commissioning and Support of the Kenya
Integrated Elections Management System (KIEMS) to be carried out as
follows;

i) The Contract Implementation Committee be appointed to
carry out the inspection pursuant to Section 151 of the
PPADA, 2015 and NOT the Inspection and Acceptance
Committee since the procurement was complex and
specialized in nature;

i) The user department should issue a certificate pursuant to
Section 150(3) of the PPADA, 2015

i) The Commission to seek guidance from PPRA on
interpretation of the inspection process for KIEMS being a
complex contract if they didn’t agree with her proposal

iv) All the provisions required for inspection including testing
of all the equipment in line with the Terms of Reference and
the sample submitted to ascertain its functionality should be
availed

V) Since the dates to submit the report Inspection and
Acceptance on the appointment letter (10™ March 201 7) was
surpassed by the delivery dated of the equipment (13" April,
2017), a fresh appointment would have been prudent to
avoid contravention of the process.

The appointment may consider a Contract Implementation
Team rather than an Inspection and Acceptance committee
due to the complexity of the contract.

Vi) However she sought the guidance and advice of the
Accounting Officer on the way forward whether to continue
with the Inspection and Acceptance Committee as
appointed.

She did not receive any feedback from the show cause to date but was
excluded from the major preceding of the procurement function since the
Director of Supply Chain Management chose to work directly with other
officers junior to her and sidelined her in the Directorate/departmental
operations.

She only later got in contact with the documentation for the KIEMS
procurement when she was tasked to engage the vendor M/s Safran Identity
& Security for the provision of election technology support for the fresh
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presidential election of the KIEMS after Mr. Lawy Aura left the
Commission.

1.2 Fresh Presidential Election: Contract for Tender No.IEBC/34/2017-2018:
provision of election technology support for the fresh presidential election of the

KIEMS.

1.2.1 Initiation of the procurement

a.

DICT requisitioned the engagement of Safran Identity and Security
(SIS) for the Fresh Presidential election technology support.

There was an existing contract with SIS for the sale of hardware,
services and licenses of software for KIEMS

The user department recommended the use of the existing contract
to provide technology support for the FPE

The Commission had less than 35 days to the FPE date; 26™
October, 2017 which could not be changed as would lead to a
constitutional crisis

There was limited time to use any other procurement method
except Direct Procurement pursuant to Section 103(3(d) of the
PPADA, 2015 under specially permitted pursuant to Section 57(1-
2)(a) of the PFMA 2017

The National Treasury approved the Commission’s for the use of
specially permitted procedure under direct procurement.

1.2.2 Recommendation for award

a.

The direct procurement procedure was followed as prescribed in the
PPADA, 2015 as there was an existing contract whose warranty
period was to expire in March 2018.

The Accounting Officer approved the recommendation of the
Evaluation Committee for the award of the tender for the provision
of Election Technology Support for FPE of the KIEMS to SIS.

1.3 Supply, Delivery, Implementation and Commissioning of Network Transmission
1.3.1 The Commission contracted 3 major Mobile Network Operators (MNOs)to
transmit election results for a period of 3 years under a framework contract

on an “as and when required” basis
1.3.2 The quantities procured were as per the user department’s requisition
1.3.3  The deliveries were based on the framework contract
1.4 Procurement of Data Centre and Backup Infrastructure (Cloud Services)

1.4.1  The Procurement Unit sought approval to use Direct Procurement based on
the justifications provided by the user department.




1.4.2  The technical specifications were prepared by the user department. The
initial effort by the Procurement Unit to have an inclusive specification
committee for global information was not supported.

1.4.3  The Implementation of all ICT contracts rested with the user department
pursuant to Section 150(3) of the PPADA, 2015 and this was brought to the
attention of the user department.

1.4.4  Procurement Unit was not privy to the termination of the IBM contract

1.4.5 The aspect validating the termination process of a contract is not provided
for in the public procurement procedure

1.4.6  The user department pursuant to Section 150(3) provided implementation
reports for purposes of ascertaining delivery of goods and services

1.5 Purchase of Oracle Database and Security Solution

1.5.1  The Evaluation Committee for the Supply, Delivery, Installation, Testing,
Commissioning and Support of KIEMS had noted that Oracle License is a
standard product of the Oracle Company. The Evaluation report indicated
that the evaluation criterion was not clear and thus the item was never
evaluated. The Committee recommended that the Oracle Licenses be re-
tendered as it was a new requirement that was not part of the original open
tender number IEBC/32/2016-2017

1.5.2 The Procurement Unit was not privy on how the vendor was identified but
the requisition from the user department had indicated that the Licenses be
acquired directly from Oracle Technology Systems Kenya Limited.

1.5.3  The Implementation of all ICT contracts rested with the user department
pursuant to Section 150(3) of the PPADA, 2015 and this was brought to the
attention of the user department

1.5.4  The separati on/segregation of ICT services on the basis of security denied
the Commission the Total Cost of Ownership and economies of scale thus
stand alone contracts that were meant to be integrated.

1.6 Procurement of Co-location Services for Data Centre and Disaster Recovery Site
1.6.1 The Procurement Manager was not involved in the procurement of the Co-
location services and is not able to remember the procurement preceding to
offer clarifications
1.7 Supply and Delivery of Ballot Papers for Elections, Statutory Declaration Forms
and the Register of Voters

1.7.1  The documents being requested for are available in the Commission
1.7.2 Payment was made through Letter of Credit that was managed by the
finance function and part of the payment was through RTGS




1.7.3 They should issue a credit note to cancel the overpayment

1.8 Supply and Delivery of Ballot Boxes for General Elections

1.8.

1.8

1.8

1.8
2)

b)

1.8.

1.8.

I There was no change of contract price since the FPE procurement was &
separate tendering process with different technical specifications,
requisition, tender number, procurement method and contract number.

.2 During the open Tender M/s Belgon Engineering was the only technically

successful firm.

.3 The contract for the KES. 1,850 was through open tender for the General

Elections which was advertised in September, 2016 and awarded in J anuary,
2017 seven months to the General Elections for the supply of 60 litre
transparent ballot boxes with white lids

4 The proposal for KES. 2,250 had two options:

the counter offer to introduce 45litre ballot boxes that did not meet the
technical specifications. The supplier had proposed to manufacture the 451tr and
601tr boxes concurrently to meet timelines.
the supplier producing some of the ballot boxes locally based on the production
capacity of one mould and others in China but the Commission meets the freight
charges.
This tender was cancelled as the 45]tr capacity was not within the range of the
dimensions for the specifications of the ballot boxes. The Commission in all its
tenders had applied the strategy of Total Cost of Ownership and didn’t not find
it prudent getting involved in the aspects of delivery during acquisition of
election materials as an effort of mitigating risks.
The proposal was therefore not accepted by the Commission. This offer was
rejected by the Commission for reasons of standardization and risk miti gation.
5 The Supplier had agreed to start mobilization for production immediately

he receives the notification of award.

6 The KES. 2,500 price was for the supply and delivery of 60 litre
transparent ballot boxes with charcoal grey lids whereby the supplier had
informed the following;

a) Procurement of an additional mould to be air lifted;
b) Procurement of additional materials which some would be airlifted;

¢) Overtime working hours for factory staff

1.8.7 The indecisiveness or rather delayed decision making was due to the
concerned obligation of the Project team and the Commission in terms of
deciding the Technical Specifications of the Ballot Box for FPE

1.8.8 The Commission had procured ballot boxes at KES. 2500 in 2013 General
Elections




1.9 Supply and Delivery of Badges

1.9.1

1.9.4

1.9.5

1.9.6

19,7

1.9.8

1.9.9

The function of logistics in the Commission is designated under ths
Directorate of Voter Registration and Electoral Operations previously held
by Mr. Geoffrey Lemiso, upon which after he left the Commission M.
Benard Nyachieo was transferred from his position as the Procurement
Manager to the Warehouse and Logistics Manager a position he
substantively still holds to date.

The documents for all non-strategic General Election Materials had beern:
prepared with a provision to have the respective suppliers distribute the
materials to the Commission’s 17 regional Warehouses after inspection and
acceptance at the Main Warehouse. This was supposed to have been catered
for in the cost (price) of the item

The distribution list was also part of the tender document and was not only
shared by the user department, but also to the Inspection and Acceptance
Committee and the Warehouse and Logistics Manager.

The signed contract also indicated the point of delivery in the special
conditions of the contract

Due to the massive number quantities, the inspection of the badges just like
for all other materials was done through sampling and the supplier cleared
for distribution to the regional warehouses

The action of the Warehouse Manager erroneously receiving part of the
badges (the 550,381 badges and not the second delivery of 712,977) cannot
be inadvertently be considered as a failure on the procurement unit since the
Warehouse Manager doubles up as the Logistics Manager whose core
function was NOT only attending to stores receipts but also manage
distribution of the materials. For this reason it defeats logic on the failure to
separate the materials to be directly delivered by the supplier from those
that were to be delivered by the Commission under the contracted M/s
Postal Corporation of Kenya.

The Manager Warehouse and Logistics worked closely with the Inspection
and Acceptance Committee, the UNDP consultant and the user department,
having been shared the list of al] materials and nothing would have stopped
the Warehouse Manager and Logistics Manager to ascertain and source for
any information before making hasty errors.

In view of the above the Procurement Unit was limited in preventing the
anomaly hereby realized

The Procurement Unit was not aware that the badges had been received in
the Main Warehouse

1.9.10 She is not aware of the purported writing to the Supplier in June 2018







1.9.11 When was the telephone call made by the Warehouse and logiu,

Manager????2?? Her understanding as a Procurement Professional ca!’

. Jor all procurement matters to be communicated through written becu, -
this are Financial Management issues and cannot be casually treated «
alleged by the Warehouse and Logistics Manager. If Jor sure the mati-.
would have been brought to her attention she would have insisted thar i
put in written and nothing would have stopped her from informing e
advising management to seek a remedy.

1.10  Supply of Gas Lamp Mantles

1.10.1 She was not able to remember this procurement. Given the opportunity tc
access the documents she will be able to give her view and clarify
accordingly

.41 Supply and Delivery of Security Seals

v, a) Procurement of Security Seals from M/s Far East Connection Limited

1.11.1 The Commission had signed a contract through Open Tender with M/s Far
East Connection Limited for the supply and delivery Three Million Six
Hundred and Ninety Six (3,696,000) Security Seals.

1.11.2 The Commission had made its need assessment based on Forty Four
Thousand (44,000) projected polling stations and a contingency of 5%. Ths
actual number of polling station was 40,883 and therefore the Two Million,
Five Hundred and seventy Five, Six Hundred and Twenty
Nine(2,575,629=( (40883 polling stations X 6 ballot boxes X 10 seals) +
(5% of the total seals) ).

1.11.3 The supplier made a partial delivery of Two Million, One Thousand Six
Hundred seals (2, 0001, 600) resulting to a deficit of security seals for the
2017 General Elections.

1.11.4 The Manager Warehouse & Logistics in a Memo dated 5t January, 2018and
received o 8" January, 2018 notified the Procurement Unit on the delivery
of the balance of 1,694,400 seals to the Warehouse.

1.11.5 The procurement unit sought the various clarifications from the Manager
Warehouse & Logistics vide a Memo dated 8 January, 2018.

1.11.6 The Manager Warehouse & Logistics had not provided the sought
clarification for an informed management decision on inspection asic!
acceptance.

1.11.7 The delivery notes, invoices, inspection report and S13 for the seals
supplied by M/s Far East had not been submitted to the Procurement Unit
by the Manager Warehouse and logistics for processing payment.

1.11.8 In view ofthe above the Procurement Unit informed the office of the DCSS
(Ag. CEO).







b) Procurement of Security Seals from M/s Ramaas Limited

" 1.11.9 Following the partial delivery of Security seals, the user department ¢
DVREO) requisitioned for the procurement of security seals to carter the
deficit resulting from the partial delivery made by M/s Far East Connectio:.
Limited «

1.11.10The user department informed that there was an urgent need fo:
approximately 500,000 security seals required for the 2017 Genera
Elections

1.11.11The Commission sought approval from the National Treasury to use
specially permitted procedure

1.11.12The National Treasury did not responded immediately. There were less than
Four days to the 8 August, 2017 General Elections. The seals wer.
required to be distributed within all the 290 constituencies in country - ..

1.11.13The Procurement Unit made several efforts to source for alternativc
suppliers through email and telephone conversation for purposes o
engaging them for the procurement process within the limited time. Tl
entailed even contacting suppliers of other electoral materials and seekir,
assistance from other Electoral Management Bodies like South Africs

vy Electoral Commission. M/s Ramaas was identified as being able to have
had the off-the shelf metal security seals
1.11.14The Procurement Unit therefore engaged M/s Ramaas Ltd through direc:
procurement method as the only viable option under Section 103(2) (b)-of
PPAD Act 2015, since the minimum time for Open Tendering and restricted
method was not practical to meet the set date for the General Elections.
1.11.15The National Treasury however in their response dated 7" August, 2055
had recommended the use of an alternative procurement method prescribec

. under Section 92 of the PPADA, 2015 and more so retrospective approvalg

pursuant to Section 69(1)(2) and (3).

1.11.16Section 103(2) (b) of PPAD Act 2015 applied by the Commission “......
Or there is an urgent need Jor goods, works or services and the en gaging
in tendering proceedings or any other method of procurement wouli
therefore be impractical, provide that the circumstances giving rise to the
urgency were neither foreseeable by the procuring entity nor the result of
dilatory contact on its part”

1.11.17The failure by M/s Far East Limited to supply fully the required seals was
not foreseeable nor due to the dilatory contact of the Commission but the
need realized then was urgent.

¢) The Price of KES. 49.00 per seal

1.11.18The specifications for the initial order made through open tender was for
customized plastic seals that required manufacturing prior to the supply.
This are not off-the shelve seals.

1.11.19Due to the limited time the Commission had no alternative but to acquire
off-the shelve seals that are regularly used and readily available. The user
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department therefore changed the specifications from plastic to wire seals
(metal) that are readily available.

1.11.20Therefore there was no loss of KES. 21,850,000 as the specifications were
varied.

d) Excess procurement 0f 500,000 Security seals

1.11.21The clarification on quantities is as shown in the table below;

S/ | Item Description Quantity |
LNO |
Ll Original Contract projected quantities 3,696,000
tz Delivered 2,001,600

3 Deficit on original contract 1,694,400
L Actual requirement for 40,883 polling stations | 2,575,629
L | Deficit on requirement 574,029 7
| 4 | Additional order 500,000 |
| 5| Total Seal Procured 2,501,600 |

1.11.22Although the user department in their Memo dated 2™ August, 2017

v requested for procurement of 1,600,000 seals based on the projected
quantities only 500,000 were procured based on the actual requirement théw

1.11.23There was neither excess procurement of 500,000 seals nor loss of KES:

24,500,000 ;i

1.11.24The prices and delivery times offered from bidders contacted are as shows;

. below:
) S/ ) Supplier f Seal Type | Lead ) Delivery Qty | Unit ﬂ[; f.!
No | | Time | Date | Price | Price(KE
L | L |ES) |
| 1. [ Precise Industrial j Plastic Green 6 8/8/2018 | 500,000 | Didn’t | -
] | days quote |
) 2. | Intergrity Control | Plastic with metal | 10 Mid 500,000 ’ 22.78 [6;?_’,];? 15
Systems (Pty)Ltd | insert (Blue and | weeks | October, [ '
—South Africa yellow) 2017 | |
L | ( JKIA | |
3. | Emptor | Plastic Green 16 19/8/2017 | 500,000 [37.94 | 1597 4
| International (HK) days | JKIA I J B
’Ltd-China Plastic  assorted | 3 | 6/8/2018 }soo,ooo 138.50 F
| colours days | JKIA b
4. | Ramaas Ltd Assorted  plastic | 1day | 4/8/2018 | 500,000 | 49 24.500,00¢
with metal insert To regional
L | warehouses







112

1.13

1.14

Procurement of Transport Services -

1.12.1 The Counties were clustered into regions where the Supply Chain Assistant
is stationed and Opening and Evaluation of the bids was carried out at the-
same location, where they were accommodated.

Failure to Provide performance security

1.13.1 Contract preparation and signing in the Commission is the responsibility of
the Directorate of Legal and Public Affairs and the Accounting Officer, the
Procurement Unit is only required to provide the bid documents, Evaluation
report and the copy Professional Opinion.

1.13.2 The Procurement Unit incorporates the provision of performance secunty
as provided in the standard tender document used for sourcing bids.

1.13.3 Management may need to incor porate the Procurement Unit in the p10ces<
of contract preparation in future

General Overview of the Audit report

1.14.1 The compulsory leave denied me the opportunity to participate to the audit—

Q .FL:
query responses considering that [ bear a wide range of not only institutional, rice(KE
&

1 |

memory but the technical capability in the conceptualization of the

procurement function at the IEBC. Her responsibility as the Manager ~
Procurement and the period I have worked at the Commission’s critical

WO

&

department in the complete electoral cycle could not have been SEREE

underestimated in participating in the audit process.

1.14.2 The standard professional and objective approach would have been
consultation with all the key players in the Commission’s procurement -
function to reflect a corporate comprehensive response that would guide the
esteemed Parliamentary Committee that looked forward for correct and
truthful information for a constructive recommendation and way forward.

1.14.3 She is looking forward to forming a team with her colleagues in all matters .
that will require her attention once the vetting process is concluded, because

[ believe that the management of the 2017 General Elections and thereafter

the Fresh Presidential elections had good intent and benevolence.
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2 TheIEBC Procurement Structure

2.1 The Current Structure of the IEBC Procurement Function
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2.2 Proposed Ideal Supply Chain Management IEBC Structure
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2.3 Manager Warehouse and Logistics

I.I1.1  Although Mr. Benard Nyachieo is referred to as the Manager Warehouse
and Logistics (MW&L) it’s not clear whether he reports to the Director
Supply Chain Management.

1.1.2° During the period under which she was Ag. DCSM she neither approved
his leave nor appraised him. They always worked as co-departments.

.13 In the period under which the Commission developed the performance
appraisal tool he declined to belong to the Directorate of Supply Chain
Management.







[.1.4  Although he is designated as the Manager Warehouse and Logistics in the
Commission’s structure there is no such position, what exists is Manage:
. Logistics since the Manager Warehouse position was never filled.

Difficult Working Environment

1.2 The period she has worked at the Commission had been characterized with difficulty
moments that arose due to her professional approach in handling matters procurement,

1.3 The core mandate of any procurement professional not only lies in acquisition of goods
and services but more critical in making sure that this is done within the provision of
the legal framework established under the public procurement procedure.

1.4 After the 2013 General election and the whole experience encountered in the
procurement function called for strict adherence to the public procurement processes.
This was at many times looked at as rigidity and bureaucracy leading to the belief that
compliance to the procurement law was difficult.

1.5 The key allegation was delays arising from following the process and management
seemed to belief this narrative.

1.6 At one point a UNDP consultant had been deployed to the Procurement Unit but they
failed to work together and he had to go as he didn’t believe only in the Public
Procurement laws but didn’t have knowledge of the Procurement law and regulations.
This led to a lot of difference in opinion and procedure most of the time as he always
advocated for international practices rather other than Kenyan procurement laws

1.7 When they began preparation for the 2017 General Elections after the development and
approval of the Multi-Year Procurement Plans — 201 6/2017-2017-2018, she insisted on
the appointment of Specification Committees that incorporated other public entities for
support of comprehensive specifications that entailed Total Cost of Ownership to avoid
fragmented procurements that were not only costly but inefficient.

) 1.8 She had advised training on procurement processes for Commission staff and the
approach of Framework contracts on “as and when required “basis for major election
goods and services to avoid reactive procurements

1.9 The situation got worse with Management when she proposed the invitation of IT
officials from the Ministry of ICT, the ICT Authority (ICTA) and the Kenya Bureau of
Standards after she had received the initial requisitions for the procurement of ICT
items.

.10 The DCSS Mr. Marjan H. Marjan her immediate supervisor disregarded her advice
and action but when he had gone to Naivasha for a certain workshop she managed to
get the approvals from the Accounting Officer — Mr. Ezra Chiloba.

LIl They only got officers from ICTA at the start and when they looked at the
specifications they found out that the specifications had identified a certain model and
therefore lacked the universal outlook that would promote competition. There was
slight argument between the team leader and Mr. Marjan. The ICTA staff left the
process in protest.

1.12 During this period there was a bitter relationship between her and the DCSS Mr.
Marjan whereby most of the time she would find difficult working with him and
therefore sought the intervention of the Accounting Officer. She applied for two







weeks annual leave but instead she was sent on 30 days compulsory leave without
reasons )

.13 She objected the compulsory leave and sought the intervention of the
Commissioner Mohamed Alawi in charge of Procurement and Finance and when he
didn’t seem to assist she called the Chairman Justice and Legal Committee Chair who
intervened and she was verbally recalled back by the CEO. She has never received
explanation for the compulsory leave to date.

I.14 Tt never took long before the Director of Supply Chain Management was seconded
from the National Treasury. She handed over to him and shortly after he settled he
chose to work directly with her juniors alienating her from processes. He disregarded
all her attempts to make contribution towards the operations of the procurement
function

.15 She was given a show cause later on allegations that were not true which when she
sought the intervention of Commissioner Kurgat who was in charge of procurement
anid Commissioner Boya Molu in charge of the Human Recourse the Accounting
Officer said he was misled by the DCS SS Mr. Marjan and the DCSM Mr. Aura.

[.L16  Several times DCS SS Mr. Marjan had instituted audits on false allegations but the
audit reports didn’t find her culpable or liable. “

.17 She always believed that sticking to procedure led to the difficult working
environment at the Commission.

.18  The management of the stores had huddles of the designated Warehouse and
Logistics Manager’s decision not to report to her but choosing to report to the
Directorate of Voter Registration.

.19 When she took over the Directorate of Supply Chain Management on 14" June,
2017 as the Ag. DCSM there was so much pressure and reactive proposals based on
the state of affairs and last minute preparation for the General Election. Balancing the
negative impression created with the long alienation from the department functions
with the several pending issues that called for her attention to make them right was
stressful considering that some of the staff and management were looking at me as an
“outsider”.

120 During the Fresh Presidential procurement the Commission had constituted a
Project Team headed by the DCS SS Mr. Marjan reporting to Plenary. The team gave
unprofessional and verbal directives which lead to delayed decision making as most
time was wasted in meetings to persuade them to comply with the procurement laws.
The team as constituted is not defined in the procurement law and therefore
responsibility and accountability gaps were eminent.

2 Direct Procurement at the JEBC

2.1 The IEBC was prepared that the country would be holding the General Election on
August 8, 2017. As per the Elections Operations Plan, the Commission was to secure
reputable firms with capacity to supply electoral goods and services as early as 2016.
Given the unpredictable nature of elections beyond the General Election, framework
contracts were deemed suitable.
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2.2 The phenomenon of Direct Procurement at the IEBC was occasioned by two
incidences;
1. The Commission encountered legal challenges in the procurement
process. These lead to reduction in the time to the periods to the
General Election making it difficult to identify supplier for some key
items using open tender method. Limited time to the General Elections
made these procurements really urgent in consideration that some of
these items were major for a credible free and fair election.
The General Election in Kenya is a constitutional requirement. The
process of procurement of goods and services for elections should be
timely. If delayed due to external interventions it becomes an urgent
need which if not met may lead an election that is not be credible. The
2017 General Elections would have been an imminent threat to public
welfare, safety and damage to property if the goods and services were
not procured. The 8" August, 2017 General Election date was ultimate
and could not be changed.
There was limited time left to the 8t August, 2017 such that engaging
in tendering proceedings or other procurement methods would be
impracticable.
) Direct procurement therefore was the only option in the PPADA, 2015
that met the circumstances of the Commission as prescribed in Section
103(2) (b) of the PPADA, 2015

2. Changes in some Commission policies directly affected timely
procurement like revision of some specifications and proposals on new
acquisitions. The constitution of the new Commission six months to the
General Elections to some extend caused the need for direct
procurement as some of these decisions were being made at the tail end.
Failure by some suppliers to deliver on time resulted to seeking
alternative suppliers to mitigate the deficit in materials and services
required.

4. Pre-existing contracts — there some ongoing contracts or goods
previously acquired from some suppliers that were used as Justifications
for direct procurement for purposes of compatibility or standardization
as provided in Section 103(2)(d) of the PPADA, 2015

2.3 The Fresh Presidential Election had been scheduled to happen within 60 days after the
Supreme Court’s ruling of the nullification of the General Election’s presidential
results.

The 60 days included all the other electoral activities like planning, budgetary

approval and procurement planning.

No procurement can be initiated without budgetary approval.

The procurement of services and goods for this election therefore resulted to direct

procurement due to

1. Pre-existing contracts and buying additional materials and services from the
previous suppliers for purposes of standardization and compatibility. This was
a repeat election and therefore the understanding of the need to hold factors

(O8]
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constant to get similar goods and services hence direct procurement bursuant to
Section 103(2)(d) of the PPADA, 2015
2. Section 1 03(2)(b) of the PPADA, 2015 was also applicable occasioned by an

and destruction of property.
3 The Commissioners a in Procurement

Supply Chain Management fal]. _
3.3 The approval and directions to the Directorate of Supply Chain Management came
from the Accounting Officer and the DCS SS who interact with Plenary directly.

MIN NO.498/2018: EVIDENCE FROM MR MICHAEL KAIRU MANAGING DIRECTOR
BELGON ENGINEERING COMPANY ‘
M. Michael Kairu managing director Be] gon Engineering Company appeared before the following

persons:
1 Mr. Antony Kirono - Advocate
2 Mr. Paul Musop - Employee
3 Mr. Kaiza M. - Employee

And submitted as follows

I That time frame given by the IEBC was inadequate to supply such an amount

2 After persistence call from the Commission he borrowed a mould from a local plastic
manufacturer and modified it to fit the Commission’s specification

3 Due to short notice, he had to procure materials locally of which was more expensive

Plenary
When asked whether his award to contract was influence, Mr. Kairu refuted the claims

MIN NO.499/2018: ANY OTHER BUSINESS

There being no other business, the sitting was adjourned at F ifteen Minutes past Six O’clock

S S
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(Chairperson) -
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"IN No. 500/2018: PRELIMINARIES
The Chairperson called the meeting to order at Thirteen Minutes past Ten O’clock followed by a

word of prayer and introductions.

VIIN No. 501/2018: CONFIRMATION OF MINUTES

Jonfirmation of the Minutes of the previous sittings were deferred to the next meeting and

‘nerefore no matter arose

VIIN NO.502/2018: EVIDENCE FROM _SCANAD KENYA LIMITED
vir. Sandeep Madan CEO Scanad Company appeared before the following persons:

1. Mr. B. Donald - KTK Advocates
2. Mr. Tony Njuguna - Creative Director
3. Ms. Laura Kerubo - KTK Advocate
4, Mr. Solomon Mahinja -Publi Relation

S. Mr. Francis Karuga -Digital

vnd submitted as follows
1. The Company participated in the advertised tender for provision of the Strategic
Communication and Integrated media Campaign Consultancy Services by the IEBC for
12 months
2. IEBC called for a negotiation meeting on May 12, 2017 arguing that the amount
764,393,224 was way above its budgetary allocation
The Company adjusted costs based on the same scope and re-submitted its revised

()

financial proses on May 12, 2017.
4. [EBC and Seased Shmed a Contract July 27, 2017 priced 350 Million Ksh (Including
VAT)
The Company produced the following listed Multimedia Content
I. 4 pre- election Television Commercials- 60 Seconds Each
[I. 1 main Television Commercial with Churchill- 13 Minutes with 60 Seconds Edits
[II. 5 Radio Ads up to 45 Seconds in English and Swabhili including Translations in
Vernacular languages
IV. 13 Television program Episodes of 10 minutes each dubbed ' Ndani ya debe'
V. 7 prints Ads in multiple sizes
VI. All digital content was edited, reformatted and specified in various sizes for social
Platforms and each influencer
VII. already existing animations were re- edited and reformatted
VIII. the Company produced a full and transparent report on media spend monitored

n




and endorsed by an Independent third party Company. A Media spend
reconciliation was undertaken and a residual balance of KES 17,431,999 (including
VAT) were found and the same Communicated to IEBC
6. the Company was paid initial amount of KES 105 Million paid at the inception in line
with the condition set in contract, the company has not been paid the balances of KES

211, 209, 155
Plenary
1. From the tender documents, the contract period was 1% may, 2017 to 30" April 2018.
However the contract was awarded on 27% July, 2018 to 26™ July, 2018 three months
way back.
2. The delayed in excursion of Contract was occasioned by many court cases filed by
competitors
Voters messages was disseminated before the elections and Public relations After the
Election

4. Two reports were furnished to the Commission; one in the middle and the remaining one

(%)

at the conclusion works
5. The Company had declared a residual balance of Ksh 211 Million and was instructed by
the Commission to utilise the same on the Public Relation services

MIN NO.503/2018: ANY OTHER BUSINESS

There being no other business, the sitting was adjourned at Twenty Minutes past One O’clock
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MIN No. 504/2018: PRELIMINARIES

The Chairperson called the meeting to order at Twenty nine Minutes past Ten O’clock followed
by a word of prayer and introductions.




MIN No. 505/2018: CONFIRMATION OF MINUTES

The Minutes of the 110 sitting held on October 30, 2018 were confirmed as true deliberation of
that sitting and signed by the Chairperson having been Confirmed by Hon Jessicah Mbalu Kiko,
MP and Seconded by Hon Tom J. Kajwang, MP

The Minutes of the 111 sitting held on October 30, 2018 were confirmed as true deliberation of
that sitting and signed by the Chairperson having been Confirmed by Hon Tom J. Kajwang, MP
and Seconded by Hon David Eseli Simiyu, MP

The Minutes of the 119 sitting held November 26, 2018 at 10am were confirmed as true
deliberation of that sitting and signed by the Chairperson having been Confirmed by Hon
Jessicah Mbalu Kiko, MP and Seconded by Hon. Michael Thoyah Kingi, MP

The Minutes of the 120 sitting held November 26, 2018 at 2.30pm were confirmed as true

deliberation of that sitting and signed by the Chairperson having been Confirmed by Hon
Jessicah Mbalu Kiko, MP and Seconded by Hon. Michael Thoyah Kingi, MP

The Minutes of the 121 sitting held on November 27, 2018 were confirmed as true deliberation
of that sitting and signed by the Chairperson having been Confirmed by Hon Daniel Rono, MP
and Seconded by Hon Gideon Koske, MP

The Minutes of the 122 sitting held on November 29, 2018 were confirmed as true deliberation
of that sitting and signed by the Chairperson having been Confirmed by Hon Gideon Koske, MP
and Seconded by Hon. Michael Thoyah Kingi, MP

The Minutes of the 123 sitting held on December 3, 2018 were confirmed as true deliberation of
that sitting and signed by the Chairperson having been Confirmed by Hon Tom J. Kajwang, MP
and Seconded by Hon David Eseli Simiyu, MP

MIN NO.506/2018: ANY OTHER BUSINESS

The Chairperson informed the meeting of a letter by the Chairperson IEBC. The Chairperson
IEBC alluded that he has been unfairly represented by former staffs and commissioners who
appeared before the committee at various times. He further requested to be provided with right of

reply.

The Committee resolved that the Chairperson IEBC provides a written submission to the
Committee on all issues adversely misrepresented by other witnesses on or Tuesday, February
12,2019




The sitting was adjourned at Fifteen Minutes past Eleven O’clock
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MIN No.507/2018 : PRELIMINARIES
The Chairman called the meeting to order at 10:30 am followed by a word of prayer and
introductions.

MIN NO. 509/2018: EVIDENCE: IBM EASTERN AFRICA LIMITED
The Appropriation Accounts, Other Public Accounts and the Accounts of the Funds for
the 2017/2018 Financial Year.

Mr. Nicholas Nesbitt, the Country General Manager, IBM Eastern Africa appeared before the
Committee accompanied by the following officers:

1. Mr. Benjamin Mann - Chief Operations Officer, IBMEA
2. Ms. Angela Ambetsa - Legal Counsel, IBMEA

3. Mr. Humphrey Lilech - Government andRegulatory Affairs,
4. Mr. Lewi Maina - Client Executive, IBMEA

S. Mr. Peter Gachuhi - Kaplan & Stratton

6. Ms. Esther Kinyenje - Kaplan & Stratton

and submitted as follows:

That the initials IBM means International Business Machines. IBM Eastern Africa is a Private
Limited Company incorporated in Eastern Africa through registration and is wholly owned by
IBM Global Corporation based in the United States of America. IBM Eastern Africa is company
that helps clients leverage technology to grow their businesses and overcome challenges. IBM
has been operating directly in East Afvica since 1958, IBM has transformed - Now a Cognitive
solutions company powered by Cloud.New East Africa Headquarters established in Kenya in
2010 overseeing operations across 8 countries including Tanzania, Uganda, Burundi, Rwanda.
Ethiopia, South Sudan and Djibouti. Its comprehensive line of services offered which include
software and systems are designed for exceptional price performance. manageability and ease of
use.IBM's local business partner network also has experience across multiple mdustries,

delivering affordable and customizable solutions; developed based on industry insights.




Long (erm partnerships within the telecommunications. government. and financial services
sectors have allowed us to focus on providing innovative solutions which speak to the needs of

local citizens.

IBM oversees and provides technical support for IBM partners based in Africa such as providing
licensing agreements.IBM Kenya is a marketing division/ entity of IBM Eastern Africa. IBM EA

<&

is an independent entityand does not have any operational links with IBM France.

Support Services:In July. 2017 IBM was contracted by TEBC to provide maintenance services
for Servers that are stationed in Kenya. The process was initiated through an invitation by IEBC,
to wit, the communication was formal and Mr. Nicholas Nesbitt, committed to provide the said
communication. Between, Jan—April 2017 IBM then proceeded to undertake an assessment of
the equipment; the latter had been in place since the 2012 election.Thereafter, IEBC contracted
[BMEA through direct procurement to provide maintenance services for IEBC servers based in
Kenya. The services were provided under the presumption that they were to be utilized during
the General Elections scheduled for 8" August. 2017.IBMEA was informed at the last minute
that TEBC had resolved to use cloud servers stationed in France. IBMEA were not aware of the
agreement between IBM France and Safran Morpho or Safran Morpho and [EBC relating to

cloud servers.

2012 General Elections:IBMEA had no role in the procurement of equipment by IEBC and
Safran Morpho and IBM France. This is because, even though IBM GLOBAL owns IBM France

and IBMEA, the latter and the former are independent entities that have no operational links.

Soliciting favours:No one from or on behalf of IEBC sought any favours from IBMEA
including at the point of pitching for the contract.IBM has a policy that does not allow staff to

offer a gift above USD $25. IBM did not have any contact with the Ministry of Information,

Communication and Technology before, or during the process of procuring the contract with

IEBLC.




Members Observations
[BM was directed to provide

1. Communication from [EBC inviting IBM to carry out an assessment of its equipment,
2. Letter from IEBC extending the subsisting contract;

[EBC letter or communication authorizing/directing/requesting IBM to submit tender

o

documents at a later date.

MIN NO. 510/2018: EVIDENCE: ORACLE TECHNOLOGY SYSTEMS (KENYA)
LIMITED

The Appropriation Accounts, Other Public Accounts and the Accounts of the Funds for
the 2017/2018 Financial Year.

Ms. Corine Mbaiketcha, the Managing Director, Oracle Technology Systems (Kenya) limited

appeared before the Committee accompanied by the following officers:

1. Ms. Hanifa Shakombo - Counsel, Oracle

2. Mr. Evans Monari - Partner, Bowmans
3. Ms. Effie Omondi . Counsel, Bowmans
4. Ms. Lynette Etemesi - Counsel, Bowmans
5. Mr. Peter Gachuhi - Kaplan & Stratton
6. Ms. Esther Kinyenje - Kaplan & Stratton

and submitted as follows:

OracleCorporation isan American multinational computer technology
corporation headquartered in Redwood Shores, California. The company specializes primarily in
developing and  marketing database ~ software and  technology, cloud engineered
systems, and enterprise  software products — particularly its own brands of database
management systems. The company also develops and builds tools for database development and
systems of middle-tier software, enterprise resource planning (ERP) software, customer

relationship management (CRM) software, and supply chain management (SCM) software.

Oracle Technology Systems (Kenya) Limited (OTS - K)is a subsidiary of the Oracle

Corporation. In April 2017, IEBC approached Oracle by way of an invitation letter to conduct a

security assessment. The basis of the invitation was that OTS was the original equipment




manufacturer. OTS-K undertook the assessment upon attaining the necessary approvals though
its internal structure. Upon delivery of its report, [IEBC awarded a contract to OTS-K for license,
implementation of options and advanced customer support. On 29" May, 2017, Oracle submitted
its security assessment report. On 26"May, 2017, IEBC issued Oracle with an invitation to
tender. On 29" May, 2017 Oracle submitted its quotation. Thereafter there was a subsequent
negotiation to reduce the quotationfrom Kshs273,182,000 to Kshs 264,600,000. On 31%' May,
2017 the contract was awarded and signed. OTS-K ensured that its internal matrix on compliance

was met before undertaking the contract. On June 8 2017, the system was scheduled to be tested.

The election could not have run without Oracles database.Oracle has only received payment
amounting to USD $30,000 of the contract sum and has been in the process of negotiating for
payment of the remaining amount but is yet to receive responses from the National Treasury,

Ministry of ICT and IFMIS.

Soliciting favours: No one from or on behalf of IEBC sought any favours from Oracle including
at the point of pitching for the contract. Oracle did not have any contact with the Ministry of
Information, Communication and Technology before, or during the process of procuring the

contract with IEBC.

Members Observations
OTS-K was directed to provide

/. Communication from IEBC inviting Oracle to carry out an assessment of its equipment:

2. The Security Assessment Report
3. The Tender Document

4. The Letter of Acceptance

5. Tax compliance Certificate

MIN NO.511/2018: ANY OTHER BUSINESS

There being no other business, the sitting was adjourned at 1:00 O’clock.
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MIN No0.512/2018 : PRELIMINARIES
The Chairman called the meeting to order at Thirty minutes past two O’clock followed by a word

of prayer and introductions.

MIN NO. 513/2018:EVIDENCE: CONSOLATA NKATHA MAINA
The Appropriation Accounts, Other Public Accounts and the Accounts of the Funds for
the 2017/2018 Financial Year.

Mr. Consolata Nkatha Maina, a former Vice Chairperson [EBC appeared before the Committee
and submitted as follows:

That she holds a Master of Business Administration degree, awarded by the University of
Melbourne in Melbourne, Australia. She also holds a Master's Degree in Public Relationsfrom
the University of Stirling, in Scotland.She does not have an undergraduate degree because at the

time there was only a higher diploma available in Kenya.

She worked in the Melbourne area. in Australia for several years. before returning to Kenya in
2016. When the Independent Electoral and Boundaries Commission - IEBC was constituted in
January 2017, she was appointed a Commissioner and Vice Chairperson ol the seven-member

Commission.

Resignation:On 16 April 2018, she , Margaret Mwachanya and Dr Paul Kibiwott Kurgat, held a
press conference and announced their immediate resignation from the Independent Electoral and
Boundaries Commission, "because they have (had) no faith in Chairman Watula Chebukati and
his leadership". On 24 August 2018, Connie Maina and Margaret Mwachanya returned to the
IEBC headquarters to consult on the way forward but could not access the Chairperson.

She submitted that she was not an employee of IEBC.That the reason that drove her to resign
was that she did not get along with Chairperson of the Commission and felt frustrated that
delivery of the mandate of the Commission was compromised. She narrated an incident whereby
the Chairperson tabled an internal audit report of the ICT department with a view to having the
same be discussed at the meeting. Comumissioners objected on the grounds that

(i) There was an external audit of the Commission which was almost complete

(i1) The report was not part of the meeting’s agenda




(i11)The report was being presented for discussion and the Commissioners had had no chance

to interrogate the contents of the report prior to the meeting.

Procurement: She submitted that Commissioners were not involved in procurement. The
Commissioners received presentations from the Secretariat on procurement and thereafter would

provide guidance and direction to the Secretariat on the procurement.

KIEMS: During a Commission Meeting the Commissioners resolved that since the election- was
close there was no time to procure a new system. it would proceed with the existing suppliers
that was Safran Morpho and consequently directed the Secretariat to implement the resolution.
She sought to consult the Commission’s minutes to establish further details relating to direct
procurement. She acknowledged that Prof Gulliye, the Commissioner who was in charge of ICT
had proposed an alternative company during the meeting but the Commissioners did not discuss
his proposal. The decision was based on a management paper and that there was no influence
from Safran Morpho. She stated that throughout the procurement process there was no

interaction between the Ministry of Information, Comimunication and Technology and the

Commission.

MIN NO. 514/2018: ANY OTHER BUSINESS
There being no other business, the sitting was adjourned at FourO’clock.

(Chairperson)

(OS]
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National Treasury
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2. Mr. Cyrus Mwangi Munyua - Accountant

MIN No. 571/2018: PRELIMINARIES
The Chairman called the meeting to order at Twenty Minutes past Ten O’clock, followed by a
word of prayer and introductions.

MIN NO. 572/2018: CONFIRMATIONS OF MINUTES
Confirmation of the Minutes of the previous sittings were deferred to the next meeting and
therefore no matter arose.

MIN NO. 573/2018: EVIDENCE: IDEMIA

Mr. Matthew Foxton jointly with Mr. Olivier Charlanes, the Executive Vice-President and
Executive Committee Member/ Senior Vice-President respectively, appeared before the
Committee and submitted as follows:

1. The Company regrets that it was not able to appear before the Committee on 11" F ebruary,
2019, this was due to miscommunication of which they wrote to the Committee through the
Clerk’s office via a letter dated 13 February, 2019 to explain the same.

2. They confirmed that they finally received another of invitation on 18% of February, 2019: in
which they were invited ‘IDEMIA’ to appear before the Committee, to assist the Committee
in relation to its examination of accounts of the Independent Electoral and Boundaries
Commission for the Financial Year 2016/17 as expressed by the Auditor General’s Report.

3. IDEMIA is justifiably concerned about some of misconceptions and misapprehensions about
its business; and is pleased that with this opportunity it will be able to clarify and set the
record straight on possible concerns relating to its interaction with the IEBC a solemn
institution within Kenya.

BACKGROUND by Mr. Matthew Foxton the Executive Vice-President

4. He submitted that IDEMIA is a French group of great repute globally; resulting from the
coming together in 2017 of two key worldwide leaders in the identity sector: Oberthur
Technologies and Safran Identity and Security.



IDEMIA 1s arguably the worldwide leader in police biometric systems: its biometric
algorithms and solutions are used by more than eighty (80) police services around the world
including the Federal Bureau of Investigations (FBI), Interpol, Germany’s BKA, and
numerous African countries such as Kenya, South Africa, Chad, Botswana or Ethiopia.

IDEMIA is also the leading provider of US government endorsed identities for trusted civil
and commercial transactions. IDEMIA counts a staggering 13,000 employees around the
world, including 2000 Research & Development experts and 13 Research & Development
centers across the globe. In the next 5 years, IDEMIA’s Research & Development investment
is planned to reach 1 Billion Euros.

With close to $3 billion in revenues and more than 135 governmental customers in civil
identity solutions, IDEMIA serves clients in 180 countries and is the natural leader in the
identity industry, combining the strongest customer references and project experience.

IDEMIA has a worldwide industrial footprint to optimize responsiveness and customer
proximity relying on a network of State-of-the-art factories covering all regions and Service
centers established in more than 30 countries around the world.

Chronology of IDEMIA’s creation

10.

11.

He submitted that Morpho, part of the aeronautical Group SAFRAN, signed a first contract
with the IEBC in 2012 for the supply of Biometric Voter Registration (BVR) kits
(importantly Morpho was not contracted to supply any other components, especially no
deliverables linked to the transmission of results of 2013 General Elections).

Renamed ‘SAFRAN Identity & Security’ in June 2016, Morpho came together with
Oberthur Technologies (OT) in May 2017 giving rise to a new company called OT-Morpho,
which ended up being renamed IDEMIA in October 2017.

He reported that these name changes were duly notified to the IEBC in two letters dated July
7,2016 and June 13, 2017. (The letters were tabled to the Committee)

IDEMIA in Kenya by Mr. Olivier Charlanes, Vice-President

12.

He submitted that IDEMIA has been present since 2008 on police and security systems

support.




13.

14.

15.

16.

18.

19.

20.

21,

In2012, IDEMIA was selected to contribute to the very first step of the 2013 general election
process. IDEMIA provided a Biometric Voter Registration (BVR) system to the IEBC to
produce a credible and secure voter register.

He reported that the same system has been maintained ever since, and complemented in 2017
with 45,000 devices deployed over more than 40,000 polling stations across Kenya to
organize the voter verification and results transmission in the scope of the 2017 general
elections (the Kenya Integrated Election Management System — KIEMS). The system was
reused for the 26" October 2017 Fresh Presidential Elections.

In 2018, IDEMIA was contracted by the Ministry of Interior and Coordination of the
National Government for the provision of 31,500 mobile biometric kits to be used in a
national population registration.

IDEMIA is currently in the process of establishing a new branch in Kenya, scheduled to open
later this year, an indication of the Company commitment to investing in Kenya and
supporting its growth

(1) KIEMS contract for General Elections

. He submitted that an initial tender for KIEMS was released on 15/ 12/2016, requesting a

submission from the bidders on 9/ 172017, IDEMIA took part in the process.

Upon cancellation of the initial tender, which happened on 21/03/2017, IDEMIA received
the same day a letter of intent from the IEBC formalizing IEBC’s willingness to engage
IDEMIA to supply, deliver, install, commission, test & support an "Integrated Election
Management System". In the letter, IEBC highlighted the fact that due to the limited time to
fulfil its legal obligation, they were willing to engage IDEMIA via a direct procurement.

After a new submission offer on 25/03/2017, IDEMIA received a notification of award on
25/3/2017 and signed the KIEMS contract with the IEBC on 31/03/2017.

He reported that the remaining time to execute General Elections was extremely short: only
20 weeks from contract signature to the General Elections voting day, which took place on
8/8/2017.

To execute this contract for General Elections, IDEMIA provided the following equipment,
licenses and services:
Delivery of 45.000 KIEMS kits, which include the KIEMS tablet and its accessories.
Installation, configuration, testing & commissioning of the KIEMS system, which
includes:



o Voters verification (EVI) o Results Transmission System (RTS)
Candidates Registration Management System (CRMS)
‘ o Integration of the KIEMS solution with the existing Biometric Voters
; Registration system (BVR)
o The provision of Software licenses and royalties for the KIEMS system
- Preparation of 10.000 KIEMS kits for the verification exercise (configuration,
reception & inventory)

- Preparation 0f 45.000 KIEMS kits for the General Elections (reconfiguration)
- Election Day technical training
- Election Day technical support

22. He reported that as the program unfolded, the following additional equipment & services
were requested by IEBC and delivered by IDEMIA in order to adapt to the tight schedule of
the General Elections:

Provision of cloud services for RTS

Change request for customization of RTS software

Change request for CRMS external portal

Change request for increasing the production capacity in preparation of Kits for the
elections

23. IDEMIA executed the program within due time, which ultimately allowed it to manage the
General Elections according to the customer’s requirements.

(2) KIEMS contract for Fresh Presidential Election

24. He reported that on 1/9/2017, Supreme Court of Kenya decided to nullify the presidential
election which took place on 8/8/2017 and requested to schedule a Fresh Presidential
Election on 17/10/2017.

25. On 19/9/2017, IDEMIA received a letter from IEBC approving the selection of IDEMIA as
the provider of services for this Fresh Presidential Election. Time constraints made it
impossible for the IEBC to contract & deploy an alternative election system.

26. On 28/9/2017, IDEMIA was invited for final negotiations. The contract for Fresh
Presidential Election was signed on the same day.

27. In order to execute this contract for Fresh Presidential Election, IDEMIA provided the

following equipment and services:
Preparation of 45.000 KIEMS kits (reception, inventory and reconfiguration)




28.

29.

30.

31.

32,

33.

- Delivery of KIEMS kits replacement and spare parts (SD cards, tablets)
- Upgrade, installation & configuration of the KIEMS system

- Election Day technical training

- Election Day technical support

He reported that the allocated time to see this program through was nothing short of succinct:
7 weeks between the Supreme Court decision to cancel the election and the effective date for

Fresh Presidential Election. The elections were delayed 10 days and finally took place on
26/10/2017.

In order to secure the availability of the Election system for Election Day, IDEMIA was
committed to executing its contract on time at expected quality level and according to IEBC’s
request:
- IDEMIA worked without contract until 28/9. At that point, 60% of IDEMIA’s
contract was delivered. IDEMIA took significant risk in doing so.
- IDEMIA mobilised technicians to provide field support for 290 constituencies.
The local factory had to operate night shifts, more than 350 Kenyans were hired by
IDEMIA at some point in time to speed up deliveries.
- The late confirmation on 13/10/2017 of the RTS workflow evolution required for
FPE.
- The risk taken by the company to handle the program nationwide, under very strict
time frames.
- The security measures taken by IDEMIA to provide full protection to the company
staff. The said protection started shortly before the date of the General Elections.
He reported that for Fresh Presidential Election, both the costs of the program and the
program management were justified by the exceptional context in which the elections took
place.

The prices were approved as they were quoted by the IEBC, after several rounds of price
negotiations to cope with the customer’s expectations.

Hon. Chairman, Hon Committee, IDEMIA executed the program within due time, which

ultimately allowed it to manage the General Elections according to the customer’s
requirements.

(3) KIEMS system hosting

He submitted that according to the contract requirements, the Result Transmission System
(RTS) hosting platform was to be (1) local and (2) provided on 17/04/2017 by the IEBC.



34.

38.

39-

40.

As the local platform was not made available on time, the IEBC asked IDEMIA to put an
alternative strategy in place. IDEMIA responded positively to that demand, thus exceeding
our contractual services.

35. In June 2017, IDEMIA proposed the alternative solution to host the RTS on a private
cloud platform. IEBC accepted this proposal as an action to reduce the risks of the Elections
program.

36. He reported that from a security perspective, an internal audit of the platform used for
the General Elections done by Verizon certified that the investigations lead identified no
evidence to suggest that anything had jeopardized the integrity of the RTS system.

37. Furthermore, the following audits were done & tests reports were provided to IEBC
before the Fresh Presidential Election:

(a) Functional and performance tests:
- Full functional and performance tests reports were shared with IJEBC
- A third-party company audited the methodology & functional tests results

(b) Security tests:
- Full reports shared with IEBC, including penetration tests
- Independent penetration tests performed by Orange

IDEMIA executed the program within due time, which ultimately allowed it to manage the
General Elections according to the customer’s requirements.

After both elections, RTS data were handed over to the IEBC on 15/2/2018. The databases
and virtual servers used for both elections were copied on a dedicated space of the local
infrastructure in May 2018, giving IEBC access to the both elections’ data.

The RTS system hosted by NTT was shut down on 16/1/2019, after repeated notifications
sent to the IEBC on the matter.

Hon Chairman and Hon Committee,
o Kenyan elections are complex and cannot be compared to any other elections.

o IDEMIA has worked in many countries, and the Kenyan election solution is unique
but far ahead compared to that of other countries.

o IDEMIA remains above many of its competitors in terms of technical solution and
project management.




Conclusion

43. IDEMIA fulfilled its assignment for Kenya’s IEBC with professionalism and rigour. It was
engaged by the IEBC to carry out very specific tasks, which it successfully accomplished in
respect of both the original and rerun elections.

44. All internal and external audits conducted on IDEMIA’s Systems revealed that it successfully

achieved its general election goals for the IEBC.

45. They carried out their duties totally impartially, they are an ethically-minded company and
they have no wish to be caught up as scapegoats in Kenyan politics.

46. He reported that, in 2017, some IDEMIA collaborators had even been threatened of death,
here in Kenya. Nevertheless, they kept performing an outstanding job in ensuring that
KIEMS worked properly and securely during the two elections, so as to ensure a fair and
neutral election process then trustful results.

47. Even following the Supreme Court’s September 1, 2017 ruling, IDEMIA accepted to extend
its engagement and kept supporting the IEBC in the democratic process so as to ensure open,
free and fair Kenyan elections. Therefore, as of September 201 7, IDEMIA provided an
updated software, additional KIEMS hardware and support services for the October 26,2017
presidential election rerun.

48. Further the High Court’s October 11 ruling and the IEBC’s resulting official decision to
include eight candidates in the Fresh Election caused the company considerable unexpected
work, such as:

- Writing new software for the KIEMS kits to include the new candidates list.
- Updating once again the 45,000 KIEMS kits with the new configuration.
Configuring the RTS system again to include the new candidates ljst.

49. Despite this challenging context, IDEMIA and al its people are proud to have been able to
successfully fulfill their engagements to support Kenyan democracy, and humbly reaffirm
today how positively it can consider the outcome of both 2017 elections, as it has been
publically stated by the International Community observers (UE, Carter Center, etc.).

50. IDEMIA has undertaken successfully several election projects in Africa. It considers that
elections are the most challenging projects to set up. But they also are the most rewarding as
they are a fundamental bloc in the development of a country.

51. IDEMIA is most glad to have supported this great country in assisting in the
management of the 2017 Kenyan elections. It was a great challenge for IDEMIA in



terms of time, technology and security constraints noting the novelty of the solution
offered. IDEMIA is incredibly proud to have supported Kenya and served its citizens.

Plenary .

1. When asked of the Local Address, he submitted that the Company was in the process of
registering a local associate.

When asked of other contracts they are undertaking in the country, he submitted that

[\

they have the Following live contracts with the Government of Kenya:
[.  Contract with the Police Department on finger print equipment (Biometrics)
[I.  State Department of Interior on population Registration - NIMS
When asked whether he can table his contractual obligation to the Committee, he
undertook to table a soft copy immediately after the meeting.
4. He admitted that he was selected through a direct procurement process

(U8}

MIN NO. 574/2018: ANY OTHER BUSINESS

There being no other business, the sitting was adjourned at Nineteen Minutes past One O’clock.

(Chairperson)
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MIN No. 575/2018: PRELIMINARIES
The Chairman called the meeting to order at fourteen Minutes past Ten O’clock, followed by 2
word of prayer and introductions.

MIN NO. 576/2018: CONFIRMATIONS OF MINUTES
Confirmation of the Minutes of the previous sittings were deferred to the next meeting and
therefore no matter arose.

MIN NO. 577/2018: CONSIDERATION OF THE REPORT OF IEBC ON THE FY 2016/17
Members were taken through the report and made the following recommendations:
1. That a last chapter be introduced highlighting faults made by the Chairperson, CEQ, other
Commissioners and staff that were adversely mentioned.
2. The above Chapter should be supported with evidence

Further, the Committee discussed at length its mandate vis-a-vis that of the Departmental
Committee on Justice and Legal Affairs as provided under Standing Order 216. As a result, it
resolved to discuss issues pertaining to administration and the running of the Commission only if
those issues were was linked to the Audit query. It was also observed that some of the operational
issues led to misappropriation of funds.

MIN NO. 578/2018: ANY OTHER BUSINESS

There being no other business, the sitting was adjourned at Fifty Five Minutes past Twelve

O’clock.

(Chairperson)
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MIN No. 587/2018: PRELIMINARIES

The Chairman called the meeting to order at Twenty Minutes past Ten O’clock, followed by 2
word of prayer and introductions.

MIN NO. 588/2018: CONFIRMATIONS OF MINUTES

Confirmation of the Minutes of the previous sittings were deferred to the next meeting and
therefore no matter arose

MIN NO. 589/2018: CONSIDERATION OF THE REPORT OF IEBC ON THE FY 2016/17

Members were taken through the revised general observations and recommendations and agreed
on the following:

GENERAL OBSERVATIONS AND RECOMMENDATIONS

1.

The Committee observed that there were instances of outright conflict in the functions of
the CEO and that of the Chairman of IEBC. Such conflicts arose mainly on procurement
matters and especially the procurement of KIEMS Kits and other election materials,
contrary to section 11A of the IEBC Act.

Parliament should move with speed to strengthen the IEBC by revisiting the legal
framework and the general policy guidelines while taking into account the
recommendations of the Kriegler Commission in order to resolve tension between the
offices of the Chairman and the CEO by having their functions clearly spelt out and
accountability appropriately assigned as envisioned under section 11 A of the Independent
Electoral Boundaries Commission Act.

During evidence gathering it emerged that the Chairman of the Commission acted contrary
to section 16 (1) of the Leadership and Integrity Act, section 12 of the Anti-Corruption and
Economic Crimes Act and section 12 of the Public Officers and Ethics Act, which provide
that state officers or public officers shall use the best efforts to avoid being in a situation
where personal interest conflicts with official duties. Mr. Chebukati as the Chairman of the
Commission presided over a Commission that allocated cases to a law firm to which he
was a founder partner without prior disclosure of that fact. This compromised on his
integrity and presents a situation of conflict of interest and incompatibility.

It also emerged that the other Commissioners demonstrated conflicts of interest in relation
to procurement of the KIEMS kits where the Commissioners voted in favour of their
preferred suppliers as evidenced in MINUTE 12-15/03/2017 of the Special Plenary
Meeting held on 31% March, 2017.



The Committee recommends that upon adoption of this report, the relevant investigative
agencies should institute investigations on the conduct of the Commissioners involved with
a view to initiating prosecution where culpability is established.

The Commissioners failed to exercise oversight while the Secretariat demonstrated poor or
lack of prior planning which plunged the electoral body into crisis after crisis, that
compelled the Commission to undertake direct procurement of all critical goods and
services in a manner that was contrary to provisions of Article 227(1) of the Constitution
in so far as it did not embody a process that was fair, equitable, transparent, competitive
and cost-effective.

The inertia exhibited by the leadership of the IEBC has eroded public confidence in the
institution’s capacity, as currently constituted, to execute its constitutional mandate whilst
safeguarding public interest. To that end, the Commissioners, the Chief Executive Officer
and the Directors who were involved in the unlawful procurement should vacate office
immediately upon adoption of this report to allow for the much-needed reforms to be
effected to restore public confidence in the Independent Electoral Boundaries Commission.

The National Treasury and the Auditor-General should assist the Commission undertake
verification of all pending bills with a view to expedite the settlement of all genuine
payments due to the suppliers in order to save the public from incurring additional costs
that may arise from protracted legal disputes with such suppliers. The team should also
institute mechanisms to recover all monies that might have been paid to suppliers
improperly. Investigations should also be undertaken, and if impropriety is established,
appropriate action taken against all the officers involved.

The Accounting Officer should at all times ensure that all applicable accounting and
financial controls, systems, standards, laws and procedures are followed when procuring
or disposing of goods and services as provided for in section 68(2)(e) of PFM Act 2012
and section 103 of the Public Procurement and Asset Disposal Act, 2015.

The CEO, Mr. Ezra Chiloba, signed contracts worth Kshs. 4,312,046,372.00 without the
contractors providing performance guarantees contrary to the provisions of section 142 (1)
of the Public Procurement and Asset Disposal Act, 2015. Upon adoption of the Report, the
relevant investigative agencies should undertake an investigation with a view to initiating
prosecution if culpability is established. The Commission should at all times ensure that
performance guarantees are executed before signing a contract in accordance with section
142 (1) of the Public Procurement and Asset Disposal Act, 2015.

The Accounting Officer should always be guided by the Average Price List or Market
Price Index published by the Public Procurement Regulatory Authority that is designed to
assist all heads of procuring entities, accounting officers and all public officials involved
in the procurement function with the necessary information to comply with the aforesaid
legal requirement and in turn deliver value for money in the public service and comply
with section 54(2) of Public Procurement and Asset Disposal Act, 2015 that prohibits all




transactions by public officials in which standard goods, works and services are
procured at unreasonably inflated prices.

Within three months of adoption of this report, the Public Procurement Regulatory
Authority should publish an updated Average Price List in light of the fact that the last
Average Price list was published pursuant to the provisions of section 30 of the Public
Procurement and Disposal Act, 2005.

8. The Commission should establish framework contracts with more than one supplier so that
it is not held hostage when it comes to pricing with the aim of ensuring that resources of
the Commission are used in a way that is effective, efficient and economical pursuant to
the provisions of section 68(1)(b) of Public Finance Management Act, 2012.

BASIS FOR COMMITTEE RECOMMENDATION FOR VACATION OF OFFICE
The Commissioners

The Committee received evidence relating to specific incidences to support impropriety in the
conduct of the following Commissioners and hence forming the basis for the Committee’s
recommendation that the said Commissioners vacate office immediately upon the adoption of this
Report:—

Mr. Wafula Chebukati — Chairperson;
Ms. Consolata Maina - Vice Chairperson;
Margaret Mwachanya — Commissioner;
(Prof.) Abdi Guliye — Commissioner:;

Mr. Boya Molu — Commissioner; and
Amb. Dr. Paul Kurgat - Commissioner

DB WN)

The evidence received depicts a Commission running on auto-pilot. The Commissioners,
individually and collectively, failed to exercise oversight as envisioned under section 11A(a) of
the Independent Electoral and Boundaries Commission Act, 2011 thereby plunging the
Institution into a crisis. The Commissioners were unable to make urgent and decisive policy
directions on procurement matters, compelling the Secretariat to undertake direct procurement of
all goods and services in a manner that was contrary to Article 227(1) of the Constitution of the
insofar as it did not embody a process that was fair, equitable, transparent, competitive and cost-
effective. As a result the Commissioners failed to take charge of the entire electoral process in the
2017 electoral cycle. This evinces an inexcusable level of incompetence given the importance of
their role in the electoral processes in the country as expressed in Article 88 of the Constitution.
In a clear case of incompetence, the Commissioners demonstrated lack of understanding of their
role as relates to the principles of good governance and separation of roles between the
Commission and the Secretariat, integrity, transparency and accountability contrary to the
provisions of Article 10(2)(d) of the Constitution.

Conflict of interest and glaring instances of gross misconduct were manifest during the
procurement of the KIEMS Kits the Commissioners opted to vote in favour of their preferred
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suppliers as evidenced in MINUTE 12-15/03/2017 of the Special Plenary Meeting held on 31
PE b 1)
March, 2017.

The Chairman of the Commission, in serious violation of Chapter Six of the Constitution presided
over allocation of legal work to his former law firm without disclosing this relationship or even
cautioning the Secretariat of the same.

Without more, the foregoing findings are evidence of Commissioners operating ultra-vires the
Constitution, the law and their oath of office. These constitute solid grounds for the removal of the
Commissioners from office under Article 251 of the Constitution. The Committee accordingly
recommends their removal from office forthwith.

The Secretariat

There seemed to be an unending tag of war and tuff-fencing between the Secretariat and the
Commissioners. In the clear lack of policy direction from the Commissioners, the Secretariat
operated as if the Commissioners did not exist. In the ensuing scenario the Senior Staff of the
Secretariat, Individually and collectively, failed to plan, execute or implement the policies and
strategies of the Commission as envisioned under section 11A(b) of the Independent Electoral and
Boundaries Commission Act, 2011. It was apparent to the Committee that this failure was
deliberately designed to plunge the Commission into a crisis that compelling the Commission to
resort to direct procurement of all critical goods and services in a manner that was contrary to
Article 227(1) of the Constitution. Consequently, the Kenyan taxpayer did not get value for
money. The Committee highlights the following instances as the basis for its recommendations for
the removal from office of the senior staff of the Commission:

1. Mr. Ezra Chiloba — CEO

Whereas the Committee notes that he has since been removed from the Commission, the
Committee particularly makes the following observations with regard to his role as CEO:

a) Poor planning and mismanagement of the procurement processes in relation to the
whole election process of both August and October 2017, thereby creating an
environment of opaqueness, secrecy and anxiety. This, inevitably, contributed to the
escalation of the cost of the 2017 General Elections.

b) Failure to inculcate the spirit of team work and collegiality with the Commissioners
and not providing information to the Commission in a timely manner, thus creating
loopholes that were exploited to subvert the proper functioning of the Commission.

¢) Exposing the Commission to high risks by not demanding performance bonds before
signing contracts. For instance, he awarded a contract for BVR IBM Server
infrastructure maintenance and KIEMS infrastructure security monitoring solutions
through direct procurement at a cost of Kshs.452,006,003.77 which solution was
eventually not utilized during the 2017 General Elections.




d) Purchase of 149,640.5GB extra data bundles valued at Kshs.127,625,926 which were
eventually not used for the intended purposes during the 2017 General Elections,
thereby occasioning extra burden to the taxpayers.

Mr. Marjan Hussein — Deputy CEO

a) As the Deputy CEO Operations Logistics and Support Services, he was the Chairman
of the Commission Tender Committee and he misled the CEO into signing BVR IMB
Server infrastructure Maintenance and KIEMS infrastructure security monitoring
solutions contract among others against the provisions of the Public Procurement and
Assets Disposal Act, 20135,

b) He allowed receipt of some election materials for Fresh Presidential Elections way long
after the required delivery dates and after completion of the election exercise. For
instance, the security seals that were supplied late by Far East Company Limited whose
payment is still contentious to date.

Ms. Praxedes Tororey — Director, Legal Services

a) Failure to provide sound legal advice to the Commission with regard to the requirement
for performance bonds before execution of contracts exposing the Commission to high
financial risks.

b) Failure to provide sound legal advice to the CEO on direct procurement of various
election materials during the General Elections contrary to section 103 of the Public
Procurement and Asset Disposal Act, 2015.

Mr. James Muhati — Director, ICT

a) Failed to provide sound technical advice to the Commission on specifications relating
to procurement of BVR IBM server infrastructure maintenance and KIEMS
infrastructure security monitoring solution through direct procurement at a contract
sum of Kshs.452,006,003.77, thereby occasioning wastage of public resources.

b) Failure to advice the Commission appropriately on technical specifications relating to
procurement of Oracle database and security solutions worth of Kshs. 273,643,447.00,
thereby occasioning wastage of public resources.

¢) Failure to provide appropriate advice on technical specification on procurement of data
bundle requirement for the election worth Kshs.1,800,579,5 12.00, thereby occasioning
wastage of public resources.



MIN NO. 596/2018: ADOPTION OF THE REPOGRT ON THE FINANCIAL
STATEMENTS FOR THE IEBC FOR THE YEAR ENDED 30™ JUNE 2017

The Committee unanimously adopted the above report with amendendments to the general
observations and recommendations as covered in MIN. No0.589 after the Hon. Daniel Rono, MP
proposed and the Hon. Peter Masara, MP seconded. Members present proceeded to sign the
adoption list.

MIN NO. 591/2018: ANY OTHER BUSINESS

There being no other business, the sitting was adjourned at Fourty minutes past Five O’clock.
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MIN No. 583/2018: PRELIMINARIES

The Chairman called the meeting to order at Twenty Minutes past Ten O’clock, followed by a
word of prayer and introductions.

MIN NO. 584/2018: CONFIRMATIONS OF MINUTES
Confirmation of the Minutes of the previous sittings were deferred to the next meeting and
therefore no matter arose.

MIN NO. 585/2018: CONSIDERATION OF THE REPORT OF IEBC ON THE FY 2016/17
Members were taken through the revised general observations and recommendations and made
further amendments to the further amendments as below:

GENERAL OBSERVATIONS AND RECOMMENDATIONS

I. The committee observed that there were instances of outright conflict in the functions of
the CEO and that of the Chairman of IEBC. Such conflicts arose mainly on procurement
matters and especially the procurement of KIEMS kits and other election materials,
contrary to section 11A of the IEBC Act.

Parliament must take a bold decision to strengthen the IEBC by revisiting the legal
framework and the general policy guidelines while taking into account the
recommendations of the Kriegler Commission in order to resolve tension between the
offices of the Chairman and the CEO by having their functions are clearly spelt out and
accountability appropriately assigned.

2. During evidence gathering it emerged that the Chairman of the Commission acted contrary
to section 16 (1) of the Leadership and Integrity Act, section 12 of the Anti-Corruption and
Economic Crimes Act and section 12 of the Public Officers and Ethics Act which provide
that state officers or public officers shall use the best efforts to avoid being in a situation
where personal interest conflicts with official duties. Mr Chebukati being the Chairman of
the Legal Committee participated in the allocation of cases to a law firm to which he was
a founder partner. This touched on his integrity.

It also emerged that the other Commissioners demonstrated conflicts of interest in relation
to procurement of the KIEMS kits where the Commissioners voted in favour of their
preferred suppliers as evidenced in MINUTE 12-15/03/2017 of the Special Plenary
Meeting held on 31 March, 2017.

The Committee recommends that upon adoption of this report, the relevant investigative
agencies should institute investigations on the conduct of the Commissioners involved with
a view to initiating prosecution where culpability is established.
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3. The Commissioners failed to exercise oversight while the Secretariat demonstrated poor or
. lack of prior planning which plunged the electoral body into crisis after crisis, that
compelled the Commission to undertake direct procurement of all critical goods and
services in a manner that was contrary to the spirit of Article 227(1) of the Constitution in
so far as it did not embody a process that was fair, equitable, transparent, competitive and
cost-effective.

The inertia exhibited by the leadership of the IEBC has eroded public confidence in the
institution’s capacity to execute its constitutional mandate whilst safeguarding public
interest. To that end, the Commissioners, the Chief Executive Officer and the Directors
who were involved in the unlawful procurement should be asked to vacate office to allow
for the much-needed reforms to be effected to restore public confidence in the Independent
Electoral Boundaries Commission.

4. The National Treasury should assist the Commission in undertaking verification of all
pending bills with a view to expedite the settlement of all genuine payments due to the
suppliers in order to save the public from incurring additional costs that may arise from
protracted legal disputes with such suppliers.

5. The Accounting Officer should at all times ensure that all applicable accounting and
financial controls, systems, standards, laws and procedures are followed when procuring
or disposing of goods and services as provided for in section 68(2)(e) of PFM Act 2012
and section 103 of the Public Procurement and Asset Disposal Act, 2015.

6. The Commission signed contracts worth Kshs. 4B without the contractors providing
performance guarantees contrary to the provisions of section 142 (1) of the Public
Procurement and Asset Disposal Act, 2015. The Commission should at all times ensure
that performance guarantees are executed before signing a contract in accordance with
section 142 (1) of the Public Procurement and Asset Disposal Act, 2015.

7 The Commission awarded a contract valued at approximately Ksh. 4 billion to Safran
Identity and Security, a company registered in France with no local address. The said
company was, at the time of writing this report, in the process of registering a subsidiary
in Kenya. The Commission should at all times ensure that it awards contracts to entities
that are registered and have a local address in Kenya with the exceptions provided under
section 4(2) of the Public Procurement and Asset Disposal Act, 2015.

8. The Accounting Officer should always be guided by the Average Price List or Market
Price Index published by the Public Procurement Regulatory Authority that is designed to
assist all heads of procuring entities, accounting officers and all public officials involved
in the procurement function with the necessary information to comply with the aforesaid
legal requirement and in turn deliver value for money in the public system and comply
with section 54(2) of PPAD, 2015 that prohibits all transactions by public officials in
which standard goods, works and services are procured at unreasonably inflated
prices.
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Within three months of adoption of this report, the Public Procurement Regulatory
Authority should publish an updated Average Price List in light of the fact that the last
Average Price list was published pursuant to the provisions of section 30 of the Public
Procurement and Disposal Act, 2005.

The Commission should establish framework contracts with more than one supplier so that
it is not held hostage when it comes to pricing with the aim of ensuring that resources of
the Commission are used in a way that is effective, efficient and economical pursuant to
the provisions of section 68(1)(b) of Public Finance Management Act, 2012.

Basis for recommending for the following Officers to vacate offices at IEBC

The Committee received evidence through the witnesses’ submissions relating to specific
incidences to support impropriety in the conduct of the following persons and hence forming the
basis for the following Officers to vacate office—

The Commissioners, that is:

(2)
(b)
(c)
(d)
(e)
Q)

Mr. Wafula Chebukati — Chairperson;
Ms. Consolata Maina - Vice Chairperson;
Margaret Mwachanya — Commissioner;
(Prof.) Abdi Guliye — Commissioner;

Mr. Boya Molu — Commissioner; and

Amb. Dr. Paul Kurgat,

individually and collectively, failed to exercise oversight as envisioned under section 1TA(a)
of the Independent Electoral and Boundaries Commission Act, 2011 thereby plunging the -
[nstitution into a crisis that compelled the Commission to undertake direct procurement of all
goods and services in a manner that was contrary to the spirit of Article 227(1) of the
Constitution of the insofar as it did not embody a process that was fair, equitable, transparent,
competitive and cost-effective.

It also emerged that the Commissioners demonstrated lack of good governance, integrity,
transparency and accountability contrary to the provisions of Article 10(2)(d) of the
Constitution. A case in point was during the procurement of the KIEMS Kits the
Commissioners opted to vote in favour of their preferred suppliers as evidenced in MINUTE
12-15/03/2017 of the Special Plenary Meeting held on 3 1% March, 2017. The Commission also
breached the provisions of Section 974 of the Companies Act and awarded a contract worth
Kshs. 4 Billion to a company not registered in Kenya and with no local addrerss, contact or
representative in Kenya.

The Secretariat, that is,



(a) Mr. Ezra Chiloba - Chief Executive Officer;

(b) Mr. Marjan Hussein — Deputy CEO Support Services;

(c) Mr. James Muhati - Director Information Communication Technology;
(d) Mr. Praxedes Tororey - Director Legal and Public Affairs;

individually and collectively, and as result of dilatory conduct on their part, were indecisive,
failed to plan, execute or implement the policies and strategies formulated by the Commission
as envisioned under section 11A(b) of the Independent Electoral and Boundaries Commission
Act, 2011 plunging the Institution into a crisis that compelled the Commission to undertake
direct procurement of all goods and services in a manner that was contrary to the spirit of
Article 227(1) of the Constitution insofar as it did not embody a process that was fair, equitable,
transparent, competitive and cost-effective. Consequently, the Kenyan taxpayer did not get

value for money. Individually:
1. MR. EZRA CHILOBA - CEO

a) He signed a contract worth Kshs.4,196,300,000.00 for supply of 45,000 KIEMS Kits

contrary to section 103 of the Public Procurement and Assets Disposals Act, 2015.

b) He signed a contract for BVR IBM Server infrastructure maintenance and KIEMS
infrastructure security monitoring solutions through direct procurement at a price of

Kshs.452,006,003.77 which was not utilized during elections

¢) Excess purchase of data bundles of 149,640,593 valued at Kshs.127,625,926 which

were not used for the intended purposes
2. MR. MARJAN HUSSEIN

a) As the Deputy CEO Operations Logistics and Support Services, he was the Chairman
of the Commission Tender Committee and he misled the CEO into signing BVR IMB
Server infrastructure Maintenance and KIEMS infrastructure security monitoring
solutions contract among others against the provisions of the Public Procurement and

Assets Disposal Act, 2015.
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b) He allowed reception of some election materials for Fresh Presidential Elections way

long after the required delivery dates and after completion of the exercise.

3. MS. PRAXEDES TOROREY

a) Failure to provide legal advice with respect procurement of KIEMS Kits worth Kshs.
4,196,300,000.00

b) Failure to provide legal advice to the CEO on direct procurement of various election
materials during the General Elections contrary to section 103 of the Public

Procurement and Asset Disposal Act, 2015.
4. MR, JAMES MUHATI

a) He failed to advise the CEO on technical specifications relating to procurement of BVR
IBM server infrastructure maintenance and KIEMS infrastructure security monitoring

solution through direct procurement at a contract sum of Kshs.452,006,003.77

b) Failure to advice the CEO appropriately on technical specifications relating to

procurement of Oracle database and security solutions worth of Kshs. 273,643,447.00

¢) Failure to provide appropriate advice on technical specification on procurement of data

bundle requirement for the election worth Kshs.1,800,579,512.00

MIN NO. 586/2018: ANY OTHER BUSINESS

There being no other business, the sitting was adjourned at Fourty minutes past Five O’clock.

.



MINUTES OF THE 147" SITTING OF THE PUBLIC ACCOUNTS
COMMITTEE HELD ON SATURDAY 23R FEBRUARY, 2019 IN

COMMITTEE ROOM 9 AT 2.30 PM.

PRESENT
The Hon. James Opiyo Wandayi, MP - Chairman
The Hon. Jessica Nduku Kiko Mbalu, MP - Vice- Chairperson
The Hon. Junet Mohammed Nuh, MP
The Hon. Maj. (Rtd) (Dr.) Eseli Simiyu, MP
The Hon. Tom J.F Kajwang, MP
The Hon. Patrick Makau King’ola, MP
The Hon. Mathias Nyamabe Robi, MP
The Hon. (Dr.) Otiende Amollo, MP
The Hon. Samson Ndindi Nyoro, MP
. The Hon. Peter Francis Masara, MP
. The Hon. Francis Kuria Kimani, MP
. The Hon. Michael Mwangi Muchira, MP
. The Hon. Daniel Kipkogei Rono, MP
. The Hon. Qalicha Gufu Wario, MP
15. Hon. James Gichuhi Mwangi, MP
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APOLOGIES
1. The Hon. Christopher Doye Nakuleu, MP
2. The Hon. Florence Mwikali Mutua, MP
3. The Hon. Michael Thoyah Kingi, MP
4. The Hon. Gideon Koske Kimutai, MP

IN ATTENDANCE
National Assembly

1. Mr. Nebert Ikai Lomechu - Clerk Assistant II1
2. Mr. Sidney Okumu Lugaga - Legal Counsel

3. Ms. Caroline Njue - Research Officer 111
4. Mr. Salat Abdi - Sergeant At Arms r
5. Mr. Elijah Ichwara - Audio Officer

Office of the Auditor General
1. Mr. Justin M. Rucha - Parliamentary Liaison Officer




National Treasury
. Rev Kimathi Kwiriga - Accountant

MIN No. 587/2018: PRELIMINARIES

The Chairman called the meeting to order at Twenty Minutes past Ten O’clock, followed by a
word of prayer and introductions.

MIN NO. 588/2018: CONFIRMATIONS OF MINUTES
Confirmation of the Minutes of the previous sittings were deferred to the next meeting and
therefore no matter arose

MIN NO. 589/2018: CONSIDERATION OF THE REPORT OF IEBC ON THE FY 2016/17

Members were taken through the revised general observations and recommendations and agreed
on the following:

GENERAL OBSERVATIONS AND RECOMMENDATIONS

1. The Committee observed that there were instances of outright conflict in the functions of
the CEO and that of the Chairman of IEBC. Such conflicts arose mainly on procurement

matters and especially the procurement of KIEMS Kits and other election materials,
contrary to section 11A of the IEBC Act.

Parliament should move with speed to strengthen the IEBC by revisiting the legal
framework and the general policy guidelines while taking into account the
recommendations of the Kriegler Commission in order to resolve tension between the
offices of the Chairman and the CEO by having their functions clearly spelt out and
accountability appropriately assigned as envisioned under section 11A of the Independent
Electoral Boundaries Commission Act.

2. During evidence gathering it emerged that the Chairman of the Commission acted contrary
to section 16 (1) of the Leadership and Integrity Act, section 12 of the Anti-Corruption and
Economic Crimes Act and section 12 of the Public Officers and Ethics Act, which provide
that state officers or public officers shall use the best efforts to avoid being in a situation
where personal interest conflicts with official duties. Mr. Chebukati as the Chairman of the
Commission presided over a Commission that allocated cases to a law firm to which he
was a founder partner without prior disclosure of that fact. This compromised on his
integrity and presents a situation of conflict of interest and incompatibility.

It also emerged that the other Commissioners demonstrated conflicts of interest in relation
to procurement of the KIEMS kits where the Commissioners voted in favour of their
preferred suppliers as evidenced in MINUTE 12-15/03/2017 of the Special Plenary
Meeting held on 31% March, 2017.



The Committee recommends that upon adoption of this report, the relevant investigative
agencies should institute investigations on the conduct of the Commissioners involved with
a view to initiating prosecution where culpability is established.

The Commissioners failed to exercise oversight while the Secretariat demonstrated poor or
lack of prior planning which plunged the electoral body into crisis after crisis, that
compelled the Commission to undertake direct procurement of all critical goods and
services in a manner that was contrary to provisions of Article 227(1) of the Constitution
in so far as it did not embody a process that was fair, equitable, transparent, competitive
and cost-effective.

The inertia exhibited by the leadership of the IEBC has eroded public confidence in the
institution’s capacity, as currently constituted, to execute its constitutional mandate whilst
safeguarding public interest. To that end, the Commissioners, the Chief Executive Officer
and the Directors who were involved in the unlawful procurement should vacate office
immediately upon adoption of this report to allow for the much-needed reforms to be
effected to restore public confidence in the Independent Electoral Boundaries Commission.

The National Treasury and the Auditor-General should assist the Commission undertake
verification of all pending bills with a view to expedite the settlement of all genuine
payments due to the suppliers in order to save the public from incurring additional costs
that may arise from protracted legal disputes with such suppliers. The team should also
institute mechanisms to recover all monies that might have been paid to suppliers
improperly. Investigations should also be undertaken, and if impropriety is established,
appropriate action taken against all the officers involved.

The Accounting Officer should at all times ensure that all applicable accounting and
financial controls, systems, standards, laws and procedures are followed when procuring
or disposing of goods and services as provided for in section 68(2)(¢) of PFM Act 2012
and section 103 of the Public Procurement and Asset Disposal Act, 2015.

The CEO, Mr. Ezra Chiloba, signed contracts worth Kshs. 4,312,046,372.00 without the
contractors providing performance guarantees contrary to the provisions of section 142 (1)
of the Public Procurement and Asset Disposal Act, 2015. Upon adoption of the Report, the
relevant investigative agencies should undertake an investigation with a view to initiating
prosecution if culpability is established. The Commission should at all times ensure that
performance guarantees are executed before signing a contract in accordance with section
142 (1) of the Public Procurement and Asset Disposal Act, 2015.

The Accounting Officer should always be guided by the Average Price List or Market
Price Index published by the Public Procurement Regulatory Authority that is designed to
assist all heads of procuring entities, accounting officers and all public officials involved
in the procurement function with the necessary information to comply with the aforesaid
legal requirement and in turn deliver value for money in the public service and comply
with section 54(2) of Public Procurement and Asset Disposal Act, 2015 that prohibits all
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transactions by public officials in which standard goods, works and services are
procured at unreasonably inflated prices.

Within three months of adoption of this report, the Public Procurement Regulatory
Authority should publish an updated Average Price List in light of the fact that the last
Average Price list was published pursuant to the provisions of section 30 of the Public
Procurement and Disposal Act, 2005.

8. The Commission should establish framework contracts with more than one supplier so that
it is not held hostage when it comes to pricing with the aim of ensuring that resources of
the Commission are used in a way that is effective, efficient and economical pursuant to
the provisions of section 68(1)(b) of Public Finance Management Act, 2012.

BASIS FOR COMMITTEE RECOMMENDATION FOR VACATION OF OFFICE

The Commissioners

The Committee received evidence relating to specific incidences to support impropriety in the
conduct of the following Commissioners and hence forming the basis for the Committee’s
recommendation that the said Commissioners vacate office immediately upon the adoption of this
Report:—

Mr. Wafula Chebukati — Chairperson;
Ms. Consolata Maina - Vice Chairperson;
Margaret Mwachanya — Commissioner;
(Prof.) Abdi Guliye — Commissioner;

Mr. Boya Molu — Commissioner; and
Amb. Dr. Paul Kurgat - Commissioner

v N B L9 B e

The evidence received depicts a Commission running on auto-pilot. The Commissioners,
individually and collectively, failed to exercise oversight as envisioned under section 1TA(a) of
the Independent Electoral and Boundaries Commission Act, 2011 thereby plunging the
Institution into a crisis. The Commissioners were unable to make urgent and decisive policy
directions on procurement matters, compelling the Secretariat to undertake direct procurement of
all goods and services in a manner that was contrary to Article 227(1) of the Constitution of the
insofar as it did not embody a process that was fair, equitable, transparent, competitive and cost-
effective. As a result the Commissioners failed to take charge of the entire electoral process in the
2017 electoral cycle. This evinces an inexcusable level of incompetence given the importance of
their role in the electoral processes in the country as expressed in Article 88 of the Constitution.
In a clear case of incompetence, the Commissioners demonstrated lack of understanding of their
role as relates to the principles of good governance and separation of roles between the
Commission and the Secretariat, integrity, transparency and accountability contrary to the
provisions of Article 10(2)(d) of the Constitution.

Conflict of interest and glaring instances of gross misconduct were manifest during the
procurement of the KIEMS Kits the Commissioners opted to vote in favour of their preferred



suppliers as evidenced in MINUTE 12-15/03/2017 of the Special Plenary Meeting held on 31*
March, 2017.

The Chairman of the Commission, in serious violation of Chapter Six of the Constitution presided
over allocation of legal work to his former law firm without disclosing this relationship or even
cautioning the Secretariat of the same.

Without more, the foregoing findings are evidence of Commissioners operating ultra-vires the
Constitution, the law and their oath of office. These constitute solid grounds for the removal of the
Commissioners from office under Article 251 of the Constitution. The Committee accordingly
recommends their removal from office forthwith.

The Secretariat

There seemed to be an unending tag of war and tuff-fencing between the Secretariat and the
Commissioners. In the clear lack of policy direction from the Commissioners, the Secretariat
operated as if the Commissioners did not exist. In the ensuing scenario the Senior Staff of the
Secretariat, Individually and collectively, failed to plan, execute or implement the policies and
strategies of the Commission as envisioned under section 1 1A(b) of the Independent Electoral and
Boundaries Commission Act, 2011. It was apparent to the Committee that this failure was
deliberately designed to plunge the Commission into a crisis that compelling the Commission to
resort to direct procurement of all critical goods and services in a manner that was contrary to
Article 227(1) of the Constitution. Consequently, the Kenyan taxpayer did not get value for
money. The Committee highlights the following instances as the basis for its recommendations for
the removal from office of the senior staff of the Commission:

1. Mr. Ezra Chiloba — CEO

Whereas the Committee notes that he has since been removed from the Commission, the
Committee particularly makes the following observations with regard to his role as CEO:

a) Poor planning and mismanagement of the procurement processes in relation to the
whole election process of both August and October 2017, thereby creating an
environment of opaqueness, secrecy and anxiety. This, inevitably, contributed to the
escalation of the cost of the 2017 General Elections.

b) Failure to inculcate the spirit of team work and collegiality with the Commissioners
and not providing information to the Commission in a timely manner, thus creating
loopholes that were exploited to subvert the proper functioning of the Commission.

¢) Exposing the Commission to high risks by not demanding performance bonds before
signing contracts. For instance, he awarded a contract for BVR IBM Server
infrastructure maintenance and KIEMS infrastructure security monitoring solutions
through direct procurement at a cost of Kshs.452,006,003.77 which solution was
eventually not utilized during the 2017 General Elections.




d) Purchase of 149,640.5GB extra data bundles valued at Kshs. 127,625,926 which were
eventually not used for the intended purposes during the 2017 General Elections,
thereby occasioning extra burden to the taxpayers.

Mr. Marjan Hussein — Deputy CEO

a) As the Deputy CEO Operations Logistics and Support Services, he was the Chairman
of the Commission Tender Committee and he misled the CEO into signing BVR IMB
Server infrastructure Maintenance and KIEMS infrastructure security monitoring
solutions contract among others against the provisions of the Public Procurement and
Assets Disposal Act, 2015.

b) He allowed receipt of some election materials for Fresh Presidential Elections way long
after the required delivery dates and after completion of the election exercise, For
instance, the security seals that were supplied late by Far East Company Limited whose
payment is still contentious to date.

Ms. Praxedes Tororey — Director, Legal Services

a) Failure to provide sound legal advice to the Commission with regard to the requirement
for performance bonds before execution of contracts exposing the Commission to high
financial risks.

b) Failure to provide sound legal advice to the CEO on direct procurement of various
election materials during the General Elections contrary to section 103 of the Public
Procurement and Asset Disposal Act, 2015.

Mr. James Muhati — Director, ICT

a) Failed to provide sound technical advice to the Commission on specifications relating
to procurement of BVR IBM server nfrastructure maintenance and KIEMS
infrastructure security monitoring solution through direct procurement at a contract
sum of Kshs.452,006,003.77, thereby occasioning wastage of public resources.

b) Failure to advice the Commission appropriately on technical specifications relating to
procurement of Oracle database and security solutions worth of Kshs. 273,643,447.00,
thereby occasioning wastage of public resources.

¢) Failure to provide appropriate advice on technical specification on procurement of data
bundle requirement for the election worth Kshs. | ,800,579,5 12.00, thereby occasioning
wastage of public resources.



MIN NO. 590/2018: ADOPTION OF THE REPORT ON_ THE FINANCIAL

STATEMENTS FOR THE IEBC FOR THE YEAR ENDED 30™ JUNE 2017

The Committee unanimously adopted the above report with amendendments to the general
observations and recommendations as covered in MIN. No0.589 after the Hon. Daniel Rono, MP
proposed and the Hon. Peter Masara, MP seconded. Members present proceeded to sign the
adoption list.

MIN NO. 591/2018: ANY OTHER BUSINESS

There being no other business, the sitting was adjourned at Fourty minutes past Five O’clock.

(Chairperson)
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INDEPENDENT ELECTORAL AND BOUNDARIES COMMISSION

Ref: IEBC/CP/CORR/VoI.3(75) Date: 1¢* November, 2018

Hon Opiyo Wandayi, MP

Chairman, Public Accounts Committee
Thru” Clerk of the National Assembly
Clerk’s Chambers, Parliament Buildings
NAIROBI

Dear H’I dxmﬂrm:n 5

RE: INTERNAL AUDIT REPORT ON AUDIT ON MAJOR PROCUREMENTS FOR GENERAL
AND FRESH PRESIDENTIAL ELECTIONS

The above matter refers.

We refer to the invitation to appear before the National Assembly’s Public Accounts Committee in

1 respect of an examination of the issues posed in the Report of the Auditor-General on Financial
Statements of the Independent Electoral and Boundaries Commission for the Year Ended 30 June,
2017. Indeed as a Commission we acknowledge the severity of the allegations of possible massive
losses and/or misappropriation of public funds. This is why the Commission Plenary(Board),
through a resolution of its meeting held on 6™ April, 2018; suo moto commissioned an internal
audit as well as invited the Auditor-general (vide letter dated 27 April, 2018), to audit the value
for money and financial probity of the Commission’s expenditure in the 2017 General and Fresh
Presidential Elections. This was simply because we wanted to assure Kenyans that the expenditure
of about KES 46Billion in the 2017 elections was appropriately spent.

Pursuant to the directions issued by your Committee in the sitting held on the 31¢ of October, 2018
at Parliament Buildings, we forward herewith the following for your reference and consideration:
i. The Internal Audit Report on Major Procurements for General and Fresh Presidential
Elections dated 20t August, 2018; and,
ii. The Internal Audit Report on General Internal Controls dated 20t August, 2018.

Yoursé mw‘ﬂd

1N
MHEBUKATI

CHAIRMAN

Encls.




INTERNAL AUDIT REPORT ON GENERAL INTERNAL

CONTROLS

REPORT ISSUED ON: 20/08/2018

Distribution:

CC:

Chairman - IEBC

Chairperson, Audit & Risk Committee

Audit & Risk Committee Members




1.0 Introduction

A request was made on 13t April, 2018 from the Chairperson of the Commission
through a memo Ref: IEBC/MPA/12/18/4/13/1 to perform among other things, a review
of selected internal control functional areas. These were the basis of the set objectives

here below;

2.0 The objectives were to; i

i

2.1 Conduct a detailed report on all Commission Plenary resolytlon(s) from the 165
Plenary meeting to March 2018 that have not been |mplemented E

2l Undertake a review of the premlse. authorization and fundlng of the recent vnsnt to

-~ ~Dubai (UA‘E)_WC_O_I‘TTI'TTTSETUITEF MaTgarret MWchaﬂVa*—f“—*“—_.‘*“‘f ’*‘ - ""

2.3 Undertake a review of all Commission Plenary" mlhutes to as’cle’ in their accuracy as a

i

record of deliberations at Plenary j m i, ' *[‘[ ! iy,

,(-'3

‘:u T
3.0 Scope and Methodology ‘u' ‘l;“‘ aliii
it RHE r;’,
The review entailed a review of necessary documentatlon and interviews with relevant

personnel where necessary.

The following are the fi nd;ngs baqed on ;he rewew

e A0 O i "‘ '! | Jngii;l]q)ﬁlemented
' ll Hh i
i
Background '”“”Hn v ‘li Il g,}
- .(H'l; ‘|h ‘Hl @ L
4.1 The revie & iew 'of all the available Plenary meetings with a view of

- iden'ifyjn iP,lenary égoluﬁgnwh_nch have not been implemented to date.
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AUdl‘f Flndlngs RIHNRNE
41 Non- lmplenmed Plenary Resolutions

4.1.1 Seventeen (17) Plenary resolutions were not implemented to date based on the review.
They included;

Sno. | PLENARY MEETING RESOLUTION & NUMBER | 'REMARKS

168™ PLENARY MEETING - 10™ FEBRUARY, 2017




Adopted the third option to lease EVIDs from an
African Country (such as Nigeria, Ghana and lvory
Coast) as it outweighs upgrading the existing
systems or procurement of new equipment in terms
of time required to undertake the process

Not Implemented

Directed the Secretariat to conduct a comparative
costs analysis for three options it proposed
(upgrading, conversion, leasing)

No evidence of a report
in the  subsequent
Plenary minutes

169™ PLENARY MEETING - 16™ FEBRUARY, 2017

Agreed to the Government to Government leasing
for wvoter identification and RTS System as
proposed.

Not Implemented

Transfer of ROs be delayed until such a time that
the register will be cleaned and ready for
verification, which should not be later than: 10%
April, 2017. |

Returning Officer (ROs)
transfers delayed up to
May 2018

171 PLENARY MEETING - 28™ FEB'RUARY, 2017

Option of leasing from four EMBs. (Ghana, Ivory
Coast, Nigeria and Zambia) and conduct a
comparative analysis using a matrix with identified
variables. ' h

Confirmed in the
minutes that both sets of
information were not
provided.

Conduct a background check on three companies
(M/S Safran Identity & Security, M/S Smartmatic
and M/S Gemaito) and obtain further information
from UNDP and perform a desktop research to
inform decision making.

Not
comprehensively.

done

173R° PLENARY MEETING - 15™ MARCH, 2017

Agreed to the proposal to explore Plan B - to
engage IFES on the development of the Result
Transmission System.

No evidence of a Sub -
Committee Report in
the subsequent Plenary
minutes




8. Resolved that the éicr|uipfnent enéompaéﬁed in the | Not lmplehehted.
KIEMS be leased from a provider that has the | KIEMs acquired from
capacity and is able to deliver within the prescribed | M/S Safran Identity &
timelines for voter verification and the General | Security  via direct
Elections. procurement.

Directed the CEO to embark on the leasing option
with immediate effect.
180™ PLENARY MEETING - 04™ MAY, 2017 ‘
That reports be prepared and submitted to Plenary: {tNot' impiémgnféd;éf"Not
at every testing stage of the equipment. 'part qf subsequent
T Plenm‘y meeting
ST T,
S _ _ - SR u;“i,‘, — A; FEﬂdﬁL’
1815 PLENARY MEETING - 127 MAY hgml Ty T
I"H,"h ;

[ 10. | That investigations be conducted ﬁ\—he Eﬂa{l cpf the'l'Not Implemented. No
procurement of the ballot papers, pou"r'eglsters ‘apd | Report presented
results forms; and whoever is found to" be culpable /discussed in Plenary.
will face dlsqphnary acblon '
182N° PLENARY M&T lNG ,, 8TH MWY 2017

’”L x ti
11| Plenary be upa "Update done partially, |
procureménnsﬂ e.g. on 26" May, 2017
H = P2 T IoN $tha 1Q2td Ploamar.
l.II' ; uuulls IC—Too T T1CT laly
- ' meeting. The update
o l, covered M/S Jubilee
; , Insurance, M/S  First
R A - | Assurance, M/S AAR,|
M/S Event Organizer for
I NEC and M/S Scanad
Kenya Ltd. Other
updates included ballot
e —————————— e —————————— e AT A  FOS UL SO PR s
and Oracle.

[12. [ The bévrrtioh of the services which have been | Partially. The budget

overtaken by events be discounted during the | remained the same

4



negotiations.

The lowest evaluated price presented by one of the
bidders to be used as a basis for the negotiations.

(KShs 350,000,000)
despite the change in
the Terms of Reference.

13.

An advisory opinion be sought from the Office of
the Attorney General on the question of the role of
Commissioners and the Secretariat.

No evidence of Plenary
deliberations in  the
subsequent minutes. The
Commission

Sectetary/CEO v to
provide a copy of the

| Advisory Opinion.

14.

All contracts must be drawn up by the Legal and
Public Affairs Directorate.

Not fully .implemented.
Oracle contract not
drawn by DLPA.

190™ PLENARY MEETING - 22N° JUNE, 2017

15.

Approved that the Secretariat engage a consultancy
firm for media services(fc'Jr 4 months in accordance
with the procurement law and regulation:s.

Advised the Secre‘t:ar‘iat to harmonize the
programme themes and add the Taifa Leo
newspaper. ‘

Not Implemented. The
Secretariat engaged M/S
Scanad Kenya Limited
for ore (1) year as per
Section 2.1 of the Special
Conditions of Contract.

1915 PLENARY MEETING — 25™ JUNE, 2017

16.

That we need to have the Results Transmission
application installed and operationalize locally in
our primary and secondary servers.

Not Implemented. The
primary site for the RTS
was hosted by NTTs
cloud infrastructure.

17.

That M/S NTT be maintained as a backup for
hosting the Result Transmission System application

Not Implemented. M/S
NTT used as a primary
host site.




5.0 Review of all Commission Plenary Minutes to Ascertain Their Accuracy as a Record of
Deliberations at Plenary

Background

The review entailed a comparison of draft Plenary minutes by the person taking the
minutes, soft copy of Plenary Minutes sent to the Secretary to the Plenary and signed
hardcopy Plenary minutes.

Audit Findings

Although there were no major findings in this regard, the follownng was r;otedr %

e, ||x,.x,,
iy d P

H

5.1. Missing Handwritten Plenary Meeting Minutes il i

T

\ ’)
~5.1.1 Although - two (2) booklets- wereqaromded_co mmg_glenawimeermgf -minutes,
handwritten records of the following Plenary ¢ mmuted“caf the 170th, 172nd, 174,

179, 1824, 196th, 197th, 200th, 201+, 202 a,nd §*¢%wene not aviilable.

N ‘q A ') The handwrltten Dlenary mlmltes Were 'negesgary Fr\r romp:msnn purposes, i.e:
handwritten minutes and final/signed: Plenary minutes so as to ascertain accuracy that
they are a true record of dellberamons at Plenary

5.2 Missing Draft Soft Copy P*ﬁnary‘MmUt as Sﬁm to the Commission Secretary/CEO

:‘l
The 172nd, 174", an¢|h17 !mom;cop pf e draft Plenary meeting minutes were not
Ity

available. , iy, W
nm gy

The 196th 205, 210th ‘and 221t Plenary meeting minutes were not available for

I"EVIQW ;
5.4 Recomrhehdationé

5.4.1 The Accoiﬁlﬁtimg OfF icer should provide original copies of the Plenary minutes.

5.4.2 The Commission should consider the use of Hansard system to allow for generation

and custody of verbatim reports emanating from Plenary or any other critical meeting

deliberations.



5.5 Delay in Signing of the Plenary Minutes

5.5.1 Plenary minutes were delayed in signing for a period ranging from four (4) months to
one (1) month. Further, the number of Plenary meetings held before signing ranged
from twenty two (22) to two (2) as shown in the table below;

$no. | Plenary Meeting Date Date of Signing No. of Plenary
Meetings Held
Before Signing
1. 173 dated 15 March, 2017 02 August, 2017 | 22
2 174 dated 18" March, 2017 21
3 175t dated 31 March, 2017 . 20
4. 176" dated 06™ April, 2017 PR 19
D 177t dated 12 April, 2017 ; 18
6. | 178 dated 21% April, 2017 R 17
v 180t dated 04" May, 2017 16
# 8. 181+ dated 12" May, 2017 A Hary ' 15
9. 182 dated 18" May, 2017 , R 5 14
10. | 183 dated 26™ May, 2017 - 13
11. 184 dated 29" May, 2017 12
12. | 185t dated 31¢ May, 2017 ' 11
13. | 186t dated 07t June, 2017 10
14. | 187t dated 07t June, 2017 9
15. | 188 dated 14t June, 2017 : 8
16. | 189t dated 20t June, 2017 7
17. | 190t dated 23%June, 2017 6
18. | 191 dated 25 June, 2017 5
19. | 192" dated 28" June, 2017 - 4
20. | 193 dated 10t July, 2017 3
21. | 194* dated 12t July, 2017 2

5.6 Recommendations. -

5.6.1 The Comrnission Secretary/CEO as the Secretary of the Plenary Board should explain
the reasons for delay in signing of the minutes at an appropriate time.

5.6.2 Plenary minutes should be confirmed and signed in the subsequent meetings at all times
to allow for effective review of minutes, correct errors and record dissent if

appropriate.

5.7  Minor Inconsistencies between Draft and Final Plenary Minutes



The following inconsistencies were noted upon cohparison of soft cépy Plenary
minutes prior to signing and signed Plenary minutes;

Sno. | Plenary | Signed Plenary Soft copy of minutes | Observation(s)
Minutes | Minutes as sent by the person
Number taking the minutes
|8 171st The secretariat to |- Statement on pre —
review the prlhtgd forms not
specifications ~ and i dp‘ théq ;oft copy

1!
i

consider  including | 'n’fmutes .
the following:- i

Pre — printed forms T TR
with names of poll- | . H Ly
ing stations and '
number of voters. Mg

Dlrected” that all | Not in the signed
i, fo‘ s 34As, 34Bs | Plenary minutes
iandl .34GCs be | but documented in

Y ”1‘;,' umloaded in  the | the soft copy of
Al Ty i | public portal | minutes.

l ¥

L '(mmedxately

200th -

5.7
: Tj)e\x{{.gm mﬁggki consider the use of Hansard system to allow for effective
geneta;tlon and cus'tcbdy of verbatim reports emanating from Plenary or any other
critical’ mgeetmg dellberatlons
M i ( I

6.0 Review of the Premise, Authorization and Funding of the Recent Visit to Dubai (UAE)
by Commissioner, Margaret Mwachanya

6.1 Background

6.1.1 The Commissioner received an invitation by the London Graduate School in

conjunction with Commonwealth University (London Office) through a letter dated

8



6.2

6.3

30™ January, 2018 to participate in a “Top Executive Seminar” in Dubai [UAE] from 4t
to 6™ of April, 2018. The premise of the travel was therefore training.

Authorization for the documentation and funding for per diem, conference fees, air
ticket and ground movement amounting to USD 12,448 (KShs. 1,242,592) was
obtained from the AIE Holder, the Budget office, Director Finance and finally the
Commission Secretary. The amount was broken down as follows:

Sno. | Particulars Amount Amount
(USD)
(KShs) |
1. | Conference fees 5,500 569,250
2. Air ticket 3,000 310,500
3. Per diem 3,448 356,868
4, Ground movement 500 | 51,750
Total 12,448 1,288,368

Unaccounted for ground movement amount

At the time of the review, USD 500 relating to ground movement had not been
accounted for via relevant support do¢umentation.

Communication Breakddwn_in'Approval of Comm. Mwachanya’s Foreign Travel

The invitation letter was received in the Commission Chairman’s office on 19* march,
2018 and marked to the Ag. Director Human Resources and Administration for advice
on the same day. The Ag. DHRA marked the letter to Manager Commission Services
who upon receipt raised a memo to the Commission Secretary/CEO seeking approval
for facilitation. The travel documents and the related facilitation (funding) were
expressly approved and processed without reverting to the Commission Chairman who
had earlier asked for advice and not action. This led to a communication breakdown.

Recommendation

Considering that the Commissioner has already left the Commission, the amount
should be recovered from her terminal due if any.



Fa)

7.1

7.2

" Review of Relocation Allowance for Consolata Nkatha

Background

Former Commissioners Consolata Nkatha and Dr. Roslyn Akombe were hired while
residing and working in Australia and USA respectively and relocated to Kenya.

Approval to process the relocation allowance for the two state officers was sought by
the Commission from the Chief of Staff and Head of Public Service, pnd accordingly
advised on 6% June, 2017 through the correspondence Ref: No.

MPSYG/DPSM/HRM/12/3 VOL.11/70. The processing of allowﬁnﬁe pav le tP Dr.

Akombe was stopped on 18" October, 2017 by the Cqmml sign gewlcedlmﬁnager

immediately the former left the Commission it o i {fgn 1
Gl ¥

i lj.
ity b :
SHEE s

Audit Findings T

7.3

7.3.1

Irregular and Inadequately Supported Payment

Ak

An_allowance of KShs 1,928,010 paid tg: Comm Consolaga Nkatha through payment

7:3.2

voucher no. 432 was not subseqLenty s%port@q“wnh the requisite documents
including the air ticket and the“pelevpnt récelpts showing payments made to the
logistics company responsible for transpo};tahbq agnd clearing of the Commissioner’s

baggage. . "i[ l” Iil Hi

.....

3.3

7.3.4

According; ‘ib't‘hé‘ gommlsnoh Servnces Manger s memo of 184 October 2017 to the
Dlrector chance, Hne phppose was to “facilitate the processing of the reallocation

i : eation”.—This_theref

meant that the, pﬁtual xpenditure had not been incurred and hence a special imprest
oughh to have beévil*issued to the Commissioner who would in turn account for the
same. iy

i
From the foregoing observations and the explanations obtained, the audit has not been
able to establish whether the services paid for by the Commission were eventually
delivered.
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7.4

7.4.1

7.4.1

8.0

8.1

8.2

18.3

Recommendations

In future, the Accounting Officer should ensure proper management and control of,
and accounting for, finances in order to promote the efficient and effective use of
budgetary resources in line with Section 147 1 (d) of the PFM Act, 2012.

The Accounting Officer and Director Finance should explain the basis of making an
express payment without proper supporting documents.

Conclusion/Opinion S i _
4 "ng iy it
Bt H 173’

Internal control weaknesses were noted based on the re e\w For mj ﬂbéf;l.the review

noted that certain Plenary Resolutions were not mpleqﬂé ted:! 'Theré @ere process gaps

relating to feedback on Plenary resolution lmplemerﬂfaﬁtml and d“alléblllty of records.

The Commission should institute proper controls h rega to co uct of meetings.

Although an isolated case, a gap was noted in 4h “apprcyual of trHvel especially outside

the country. The Commission ought tanﬂevelop @ [lbdllq\{won travel, both local and
foreign for all cadre of staff. m

”5 |
THUH {l

There was a weakness with rds' &q &gwsuom of support documentation for

payment by a Commnssnoner In'ifut ure [] iﬁ need to thoroughly examine the

support documentation by. Dire Etora pf Fingince to enable accountability of budgeted
resources.

‘ It

‘gi‘, gt u
I
i !l::!i “ it
thy, }‘ i

’
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Sign off
Team members

George Ong’udi A\ XN, Q’D /0%/.2@)[3
Gladys Mwangi
Fred Kariuki

Gladys Onderi

Stanly Mureithi

Reuben Chirchir
Internal Audit Manager
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MINUTE: 12 - 15/03/2017

MINUTES OF THE 175™ SPECIAL PLENARY MEETING OF THE INDEPENDENT
ELECTORAL AND BOUNDARIES COMMISSION HELD AT THE 6™ FLOOR

COMMISSION BOARDROOM, ANNIVERSARY TOWERS ON WEDNESDAY, 31°7
MARCH, 2017 AT 7.00 A M.

PLENARY MEMBERS PRESENT

1. Mr. Wafula W. Chebukati - Chairperson

2. Ms. Consolata N. B. Maina - Vice-Chairperson

3. Ms. rgaret Mwachanya - Commissioner

4. Dr. Roselyn K. Akombe - Commissioner

5. Mr. Boya Molu - Commissioner

6. Amb. (Dr.) Paul Kurgat - Commissioner

7. Prof. Abdi Yakub Guliye E Commissioner

8. Mr. Ezra Chiloba - Commission Secretary/CEO
IN ATTENDANCE

1. Ms. Decimah M’mayi - D/R&D -Taking minutes
2. Marjan H. Marjan - DCS/Support Services
AGENDA

1. Prayers

2. Apologies

3. Adoption of the Agenda
4. Communication from the Chairperson

5. Management Paper (s)

5.1 Status of procurement of KIEMS on Election Preparations

PROCEEDINGS OF THE MEETING
MIN.12/03/2017: PRAYERS

12.1 The meeting was called to order at 7:30 a.m by the Chairperson. A word of

prayer was offered by Deputy Secretary/Support Services, Mr. Marjan H.
Marjan.

Pagel1of6

%



MIN.13/03/2017: ADOPTION OF THE AGENDA
13.1 The agenda was adopted as presented.

———MIN:-14/03/2017: COMMUNICATION-FROM-THE-CHAIRPERSON- - —

14.1 The Chairperson expressed concerns with the preparedness for the August

8th 2017 General Elections. He felt that the Commission had not put its house in
~————————order—There was need tofocus—onthe—main—goal,—to—conductfree;—fair-and———

credible elections. '

14.2 He further observed the need for the Secretariat and the Commission to
move together towards the August 8™ Elections.

14.3 He reiterated the need to put an elections team together as earlier directed,
so as to monitor the progr:%m preparations for elections. Towards this end, the
Commission should have a checklist of activities and timelines in their offices for
tracking the progress.

MIN. 15/03/2017: MANAGEMENT PAPER(s)

15.1 Status of procurement of KIEMS on Elections Preparations.

15.1.1 The CEO presented the paper giving the status of procurement of KIEMS
on Elections Preparations. The following were the highlights:-

a) The Secretariat embarked on direct procurement of KIEMS following the
decision at the Plenary meeting of 18 March 2017.

b) M/S Safran & Security Identity was invited on 23 March, 2017 to submit
their Bid on KIEMS, which was received on 25% March, 2017.

¢) The initial requisition by the Directorate of ICT had a budget of Kshs. 3.8
billion that covered the supply and delivery of KIEMS. The scope had now
changed to exclude the Biometric voter registration component. However,
the DICT added two components; namely, the purchase of Oracle database
license and technical support for the verification of voters. The total budget
including the two components was at Kshs. 4.18 billion.

% Page 2 of 6 .



d)

g)

15.1.2

a)

b)

The evaluation team which was appointed in accordance with Section 104
found M/S Safran ldentity & Security compliant with all technical
requirements and proceeded to negotiate on price. The negotiations settled
at a price of USD 39,964,421 inclusive of all taxes. The Evaluation
Committee recommended the award of the tender to M/S Safran Identity
& Security for the supply of KIEMS including the technical support for May
10t Verification. The Evaluation Committee further recommended that the
Oracle License Component could be sourced using an alternative
mechanism and hence excluded from the tender.

The Director, Supply Chain Management’s professional oOpinion
recommended the award of contract for KIEMS to M/S Safran ldentity &
Security as recommended by the Evaluation Committee at a total sum of
USD 39,964,421 inclusive of all taxes; and that the user department (ICT)
be notified to procure the oracle licenses separately.

Clarification earlier soughtdn the previous meeting with regard to M/$
Safran Identity & Securitybg'{:ertiﬂcate of incorporation, audited accounts,
valid tax compliance and claims of bribery in Nigeria had been resolved
and clarification provided.

The .Accounting Officer had fully adopted the recommendations by

Evaluation Committee and the professional opinion by the Director, supply
Chain Management.

Plenary made the following observations and concerns:-

Plenary’s role was that of oversight, and not approvals on procurement
matters as this. It was believed that the Secretariat had applied expertise in

arriving at the decision it had made, and that the Commission could only
but note.

There were concerns on value for money. It was observed that a lot of
expenditure on items that could be obtained at a lesser cost such as training

components as well as the technical support were overpriced as these were
basic services.

There was concern that Safran ldentify & Security was a technology group
whose core business was in Aerospace (propulsion and equipment), defense

Page 3 of 6



and security. It was feared that the company may not deliver on the results
transmission solution component as it was going to rely on Scyil, a
company they did not believe had a good reputation.

" d) The negotiation for devices was for 45,000 while the fequired numberis-

42,000. There was need for a review of the negotiated price.

e) Members sought to know whether the Secretariat had undertaken a market

survey to establish the price as previously requested. There were of the
view that the Secretariat needed to obtain prices from companies for
purposes of comparison.

£ Refer de to the Auditor General’s report 2013/2014 where

a similar procurement amounting to Kshs. 4.1 billion was considered not to
be value for money; and the secretariat was asked if it had taken this into
consideration.

g) Concerns were raised at as whether due process had been followed by the
Secretariat to arrive at the Direct Procurement.

h) Members emphasized on the importance of the bigger picture in view of
the limited time in which to prepare for the 8% August, 2017 General
Election.

15.1.3 The Secretariat responded to the concerns raised and observations made as
follows:-

a) The process undertaken by the Secretariat was in accordance with the
procurement law. As the Accounting officer, he stated that his role in
evaluation was also limited since the procurement law defines clearly the
role of the Evaluation Committee.

b) On the pricing issue, the Secretariat pointed out that the records showed
that the Evaluation Committee had negotiated with Safran and brought
down the price from USD 45,682,114 to USD 39,964,421. Due to the
nature of the business, it was expected the cost of production and logistics
are likely going to increase if delivery is within a limited period of time. He
cited the case of 2012 when the cost of BVR kits went up astronomically
owing to the urgent deliveries required then. The Secretariat pointed out

Page 4 of 6
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that Gemalto had quoted USD 5.5 Million (equivalent Kshs.5.2 billion)
while Smartmatic had indicated in their solicitation letter that they could
provide the kits at USD 34 million but the Commission taking charge of the
field operations. In strict sense, the Secretariat pointed out that cost of the
KIEMS was about USD 36 million.

¢) On the question of Safran Identity & Security being in the business of
aeronautics, the Secretariat acknowledged as such but also noted that
Commission had already engaged the company in 2012 under the
Government-to-Government arrangement. He said that Safran was
involved in supplying solutions and services in elections in other parts of
Africa and had indeed provided an integrated election system in lvory
Coast. Safran had partnered with Scytl in Ivory Coast and hence it would
be easier for the two to work together. As for Gemalto, this would be the
first time they would be providing an integrated electoral solution, and
would have collaborated with a Moroccan company.

stated that it was very much re of the observations. The Secretariat
however indicated that the solution then was different i.e. it was only the |
BVR solution that cost more that USD 58.3 Million (equivalent Kshs. 6
billion). At the moment, the Commission was looking at an integrated
solution at a price of USD 36 million. Even then, the CEO informed the
meeting that the Auditor General did not make comparisons.

d) On the Auditor General’s ﬁndin§ on the 2012 procurement, the Secretariat

e) On the number of kits, the CEO observed that the polling stations are likely

going to be more than 40,200. There was need to plan for contingency
unless the Commission directs otherwise.

f) On the Evaluation process, the Management informed the meeting that the

issues raised on Safran in the initial tender had been addressed in the paper
presented.

15.1.4 Following deliberation, the presentation by the Secretariat was noted and it
was resolved that the Secretariat be allowed to continue with the procurement of
the KIEMS in accordance with the law. This resolution was supported by the
Chairperson, Mr. Wafula Chebukati, the Vice Chairperson, Ms. Consolata Maina,
Commissioner, (Dr.) Roselyn Akombe, and Commissioner Margaret Mwachanya.

Page 5 of 6



15.1.5 There was dissent to this resolution by Commissioner, (Rrof.) Abdi Guliye,
Commissioner Baya Molu and Commissioner (Dr,) Paul Kurgat for following
reasons:-

oo e hay-Thererisno vatue for-tax-payer's money:- o R

{6} MUS Safran Identity & Security did nof heve the technical capacity to
deliver especially on Results Transmission.
lc) Lack of market survey could not allow one to make an informed
decision. S o
d) Not satisfied with the evaluation report by the Secretariat.

15.1.6 The meeting adjourned at 1:28 p.m.

Signed by:

EZRA SIMIYU CHILOBA

CHAIRPERSON
WAFULA CHEBUKAT!....
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PART ONE: USER DIRECTORATE/DEPARTMENT/REGION...

-

.- ]
g

%

-

[

oé//f

REQUISITION APPROVALFORM

LIST OFSUMMARY/OBJECTIVE(S) OF TH THE ACTIVITY -:
CONFERENCE FEES AND SUBSISTENCE ALLOWANCE COMM. MARGARET W?\’CH’A’NYK“’“T" IR Y

4
!
i
El

TOP EXECUTIVES M

Quantity (Pax no.....etc) ............

AlE. .... Hassan Abdalla

............. Requester

Signature...... ... . T

PART TWO: BUDGET OFFICE: SUMMARY OF EXPENDITURE

..Karu \Vario.\@ Date 26" January, 2018

DETAILS

Account/Activity

Ksh

Approved Estimates voted

2310 ¥ 6350 QW0 | Mlonodkcl, o) |
Less: Total Expenditure already used ,6 6(1 g (,L k(-’
Less: New Expenditure ' , .a y Q S92 [ A (LT‘;‘ [-//j/l.ﬂ, '-71
Estimates/Allocation Balance C/F @ ( q Sb 9-

glcndturc%\é ...................... Date........ &3/{_7)(

PART THREE: APPROV ER/AUTHORIZER COMMENTS

SIGNATURE........5=
2. DEPUTY COMMISSION SECRETARY
SIGNATURE
3. COMMISSIONSECRETARY

SIGNATURE

- DIRECTOR FINANCE

PART FOUR: ACTION

PROCUREMENT MANAGER....... ...

2.FINANCEMANAGER... ... ... ... ....%

Please note

A
2
3.

The user is required to fill the requisition approval form for activities within the work plan and funds are available.

Upon confirmation of funds availability the request will be recommend to Approver / Authorizer for the necessary action.

In-case where the Directorate has exhausted their

account/activity and requisite authority granzed.

The AIE holders will monitor their account expenditures.

No payment/refund will be made without the approval of AIE holder or the Alternate AIE holder.

The Requisition Form must be attached to the payment voucher.

Threshold : DF: Ksh 1- 500,000, DCS Ksh 500,001 — 1,000,000, CEO: Ksh 1,000,001 & above

budget a request shall be made I1n writing to alicw expenditure to be charged on their

..DATE...26™ January, 2018

Comment/Recommendation

FD/B/O1 (2016)



INTERNAL MEMO

TO: Commission Secretary/CEO
FROM: Manager Commission Services
DATE: * 21% March, 2018

SUBJECT: RE: INVITATION TO PART)/ICIPATE IN THE TOP EXECUTIVE“SEMIMAR }
DUBAI UAE 4™ TO 6™ APRIL 2018

Reference is made to the above named subject-

The London Graduate School has invited the Commissioner Margaret W Mwachanya. to
participate in the above named seminar in Dubai UAE.

The seminar will take place from the 4t April 6th 2018

Kindly approve

1

i. payment of Conference fees to be paid to the London graduate school as indicated
below

$/ No Conference fess 1
1. Commissioner Margaret W Mwachanya usD 5,500

2. Per diem and return air ticket as indicate below

S/ Ng Per diem | No.of | Total USD | Air tickets | Total USD jl
¢ rate USD | days usD
1. Commissioner 858 4 3.448 3000 6.448 —t
Margaret W
L Mwachanya | ] ; . _ l

Attached is a correspondence in regards to the same

- o
//Qﬁgﬁ%“h_v IMO A

3.9 0% \,,
/VU%& ﬁ ,;D\'f

o

Hassan Abdalla '

N



INTERNAL MEMO

To: —DBirectorFinance— C—(TC ;

: o MAR 270 |
From: Manager Commission Services ‘ 27 MAR 220 Cﬂ(\()// ‘
Date: 28™ March, 2018 N T R

SUBJECT: REQUEST FOR GROUND MOVEMENT-COMM. MWACHANYA-DUBAI
R\K
The above subject matter refers.

This is to kindly request for your approval of USD500 being the ground movement for . -
Commissioner Margaret Mwachanya whilst in Dubai to participate in the Top Executive
Seminar from 3 to 6% April, 2018.

Attached please find the memo approved by the Commission Secretary.

VG
%ASSAN ABDALLA \C)
2\
S e WALa

p\fca;& v
e

o \8°






INTERNAL MEMO

TO: Commission Secretary/CEQ

FROM: Manager Commission Servfces -

DATE 1% March, 2018 @
SUBJECT: RE: INVITATION TO PARTJ/ICIPATE IN THE TOP EXECUTIVE“SEMIMAR
DUBAI UAE 4™ TO 6™ APRIL 2018 '

Reference is made to the above named subject

The London Graduate School .has invited the Commissioner Margaret \W Mwachanya to
participate in the above named seminar in Dubai UAE.

The seminar will take place from the 4t April 6th 2018 M\(\

2

Kindly approve T‘g‘;——p\

1. payment of Conference fees to be paid to the London graduate school as lndlcateé_w/@\/@&)

below

$/ No Conference fess
1. Commissioner Margaret \W Mwachanya UsD 5,500 ﬁn/ {

2

¥ TR

’&00

DW

sy g |

2. Per diem and return  air ticket as indicate below g&‘k,

23\3 1915

$/ No Per diem | No. of Total USD Air tickets Total USD
U rate'USD days usD
1. Commissioner 858 4 3.448 3000 6 448
Margaret W = ) ' el
Mwachanya

Attached is a correspondence in regards to the same

H/assanAbdalla L/‘VLL_I % A A
| W 5V

q)..z S

|

l
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oundaries Commission,

Dear Ms. Marg:a'ret Wa.njala Mwachanya, @-
This is Your
__Decade:

Possible Performance

Y

o= 12 3 4 5 6
~— 55 B0 < 10 Years »

Your Personal Invitation to Participate at a Loaded
Value-Adding Workshop and Nomination to Receive
the Honorary Doctorate Degree

The London Graduate School has"jbi/r1}ed hands with the Commonwealth University

(London Office) to stage the above named workshop. We cordially invite you to be our
Distinguished Delegate of Honour. '

Both the London Graduate School and the Commonwealth University are strong on
leadership and management coaching, teaching and research.

Why Are We Inviting You?

You are invited to come and share your ideas with other important leaders like your good
self. The purpose is to spark a process that will bring about dramatic growth in all
directions of your life in the next ten years. This is highly possible.

We Are in Over 50 Countries
With an Alumni and Faculty in 52 Nations (and still counting), we have collected a

humble pack of effective wise practices that can spark and inspire change and growth in
leadership, business, management and family life.

DETAILS OF THE WORKSHOP

Workshop Theme: THIS IS MY DECADE: The 15 Effective Strategies to Make My Next
10 Years Count in All-Round Dramatic Growth.
Workshop Fees: US$5,500 to cover course materials, lunch, snacks, Master Class Certificate
-~ in Leadership and Management, intensive seminar and coaching during the event.
Date and Time: April 4 - 6, 2018. 9am - 5pm Daily (Arrivals April 3).
Venue: Arabian Courtyard Hotel, Al Fahid Street (Opposite Dubai Museum) Bur Dubai.

Pls Turn Over
ndon Graduate School

$ONDON OFFICE; Mayfair Point, 34 South Molton Street, London, W1iK 5RG
W MAILING ADDRESS: 9 Offord Close, London, N17 OTE
M mail: info@LondonGS.co.uk Website: www.LondonGS.co.uk

g Tel: +447786776802, +442036122749

g |
Wiuate School is the Trading Name of London Open Graduate School Ltd |
Reaistered in Enaland Na R3N2875 I
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The.15 Effectlve Strategles to
Make My Next 10 Years Count in
All-Round Dramatic Growth

NOMINATION TO RECEIVE HONORARY DOCTORATE DEGREE

As part of the activities lined up to celebrate and challenge leaders like you, a selected number of
distinguished personalities who will accept to attend and participate in the Dubai Leadership
Workshop have been nominated to receive the Honerary Doctorate Degree:of the Commonwealth
University. Youare among the persons selected inrecognition of your achievementsand contributions.

TERMS OF PARTICIPATION

If this invitation to the workshop, and the nomination for the award are both acceptable toyou, please
send us an email to indicate your acceptance or call our Director of Programmes on +447786776802 to
say so as soon as possible, so that we shall commence arrangements to ensure your smooth
participation. Only those who will accept to attend the Leadership Workshop shall be eligible to receive
the Honorary Doctorate Degree. We wish to request you to send your profile highlighting your
contributions and achievements to assist the Planning Committee and Awards Committee.

| look forward to hearing from you soon.

Yours sincerely,

Ms. Sadiksha Rai
H.0.D.:Continuing Education Programmes

%
il
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Date:

Venue: Arg
Al Fahid Street

Course
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April 4 -6, 2018
bian Courtyard Hotel,

(Opposite Dubaj Museum),
Bur Dubaj

Fee: US$5,500.00
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London Graduate School
www.LondonGS.co.uk

AND

COMMONWEALTH itee
UNIVERSITY Y225

BUSINESS & ARTS ® TECHNOLOGY

www.cub-edu.com
present

DUBAI TOP EXECUTIVE SEMINAR

@ Arabian Courtyard Hotel [Opposite Dubai Museum), Bur Dubai. From April 4 - 6, 2018

' This is Your
| ® Setting an Agenda for the Next 10 Years &

8 ® The 15 Laws of Growth by John Maxw

¢ ® The Central Purpose of My Life
k o The Central Purpose of My Organisation _f
¥ e The Vision of My Organisation / ‘

® My Personal and Family Visinn\/ ’
® The True Meaning of Success

Possible Performance

123 4 5 7 8
10 Years

9 1

® How To Stay Focused and Stick to Yo
{  Plan of Growth

o Successful Project Management

Past Seminar Participants in Pictures

§ @ Growing Your Business by Strateyi
Marketing

§ ® Growing Your Business Through Growing B

Your People

§ © Digital Marketing And Your Growth

® Growing Your Business Through-Systems
and Business Models

© Wealth Education .

© The Importance of your Health

A3 Sessions with an Expert Doctar)
et e

Confirmed Expert Speakers
Course Fee: $5,500.00 per participant N 7 (DN Gaees £ SRR
The fee covers course materials, lunch,
snacks, Master Class Certificate in
Leadership and Management, intensive
seminar and coaching during the event.
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Dr. Angelo Keayas '
Assaciale Faculty

\/enue Prof. Michael Addison ~_ Prof. David lornem
S———— Chancellor: Commonwealth University Director. International Operations
Arabian Courtyard Hotel, ; - :

Al Fahid Street [Opposite §
Dubai Museum], Bur Dubai

Date: April 4 -6, 2018
Time: 9am - 5pm Daily

" Engr. Edwin Okafor
Adjunct Faculty ¢

‘ :Prot, Dr. George Reiff
Sponsoted by b
For more details, Contact: Director of Programmes, London Graduate School
é’°"d°“ G"“‘é‘;“&‘ i’,‘h"f] CENTRAL LONDON OFFICE: Mayfair Point, 34 South Molton Street, London, W1K 5RG:
B Sig?sgd’r‘gejmvergﬂa?r': gotonou MAILING ADDRESS: 9 Offord Close, London, N17 OTE

Email: info@LondonGS.co.uk Website: www.LondonGS.co.uk
Tel: +447786776802, +442036122749 For text messages only, use +447585650928
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BUSINESS @ ARTS @ TEC

London Graduate School ISI_:

g Offord Close, London, N17 OTE
Email:info@LondonGS.co.uk Website: www.LondonGS.co.uk
Tel. +447786776802, +442036122749 For text messages only, use +447585650928
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COMMONWEALTH
UNIVE RSITY

BUSINESS ¢ ARTS ¢ TECHNOLOGY Reg. No. 62,871

Email: Info@cub-edu.com Website: www.cub-edu.com

Remittance Instructions

US Dollar Account Details

Bank Name & Address: UNION BANK UK PLC
5th Floor
1 King's Arms Yard
London EC2R 7AF

' Beneficiary: Commonwealth University
Swift Address: - UBNIGB2L
Sort 6ode: 23-57-97
qurespondent Bank: Deutsche Bank New York, USA

\p

L4

Correspondent Bank Swift Code: BKTRUS33

Account No: 01647310

IBAN No: GB18UBUK23579701647310

ADMINISTRATOR
LONDON GRADUATE SCHOOL |
’ “ 9 Offord Close, London N17 OTE
Email: info@LondonGS.co.uk Website: www.LondonGS.co. uk

= i
> Tel: 0)7786776802; +44(0)20361227 .
proved Member é “44l0)77807 “ - b Accredited
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" Emirates

Dubai

DXB

Sat 07 Apr

10:15

Business Class
MS MARGRETWANJALA MWACHANYA
Emirates Skywards Blue

Gate Zone Check-in arrive by Security clear by
B 08:45 09:15

Seat Boarding

07E 09:45

Nairobi
EK719
Sat 07 Apr
SEQ: 117 —
14:15

Emirates Business Class Lounge Nearest to your departure gate

4/6/2018, 9:54 AM
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21.

21.1

21.2

213

A total KShs 145,547,200 was spent on refilling of gas cylinders for General Elections and Fresh
Presidential Elections. However, there were no inventory records to show the quantity/level of
gas in each cylinder immediately before the refilling exercise began and therefore we are unable
to confirm, by way of documented evidence, the authenticity and validity of the payments made
for the refilled gas cylinders during both elections.

Disregard of the Chairman’s Request in approval of a Commissioners Travel Approval

The Commission Chairman received a request by Commissioner Mwachanya to travel to Dubai
for traiming. The Chairman requested for advice on relevance of the course from Director Human
Resource and Admunistration. Instead, the travel documents and the related facilitation (funding)
were expressly approved and processed by the CEO without reverting to the Commuission
Chairman who had earlier asked for advice and not action. This was disregard to laid down chain
of command and tantamount to insubordination by the Secretariat.

Irregular and Inadequately Supported Payment
Former Commissioners Consolata Nkatha and Dr. Roslyn Akombe were hired while residing and

working in Australia and USA respectively before relocating to Kenya. They were entitled to
reimbursement of costs in respect to travel and baggage transportation.

Subsequently, KShs 1,928,010 was paid to Comm. Consolata Nkatha without the requisite
supporting documents including the air ticket and the relevant receipts showing payments made
to the logistics company responsible for transportation and clearing of the Commissioner’s
baggage. ’

Other Additional Findings by the Auditor General

Purchase of KIEMs Kit
(a) Excessive purchase of data bundles valued at KShs 127, 109, 656.

Supply, Delivery, Implementation & Commissioning of Network Transmission

(a) No value for money on 1,000 Thuraya SIM Cards (loaded with data) valued at KShs
119,663,280 for use during the FPE which were not delivered.

(b) ,667 SIM cards procured at KShs 4,463,505 were not delivered for use during the FPE.

(c) 563 SIM Cards purchased at KShs 365,950 for use during the GE were not delivered.

(d) 661 Modems & SIM Cards for use during the GE were not delivered. Costing of the same
based on a post payment arrangement rather than actual data required.

(e) Payment Vouchers & other documents used to pay M/s Telkom for 16,825 SIM Cards not
provided for review contrary to Section 9 (1) of the Public Audit Act, 2015.

Purchase of Oracle Database & Security Solution



5.7

The following inconsistencies were noted upon comparison of soft copy Plenary
minutes prior to signing and signed Plenary minutes;

Sno. | Plenary | Signed Plenary Soft copy of minutes | Observation(s)
Minutes | Minutes as sent by the person
Number taking the minutes
1. 171st The secretariat to | - Statement on pre —
review the printed forms not
specifications and in the soft copy
consider  including minutes.
the following:-
Pre — printed forms
with names of poll-
ing  stations and
number of voters.
200th - Directed that all | Not in the signed
forms 34As, 34Bs | Plenary minutes
and 34Cs be | but documented in
uploaded in the | the soft copy of
public portal | minutes.
immediately.

Recommendation

The Commission should consider the use of Hansard system to allow for effective
generation and custody of verbatim reports emanating from Plenary or any other
critical meeting deliberations.

Review of the Premise, Authorization and Funding of the Recent Visit to Dubai (UAE)
by Commissioner, Margaret Mwachanya

Background

The Commissioner received an invitation by the London Graduate School in
conjunction with Commonwealth University (London Office) through a letter dated

8




™

6.2

6.3

6.4

30 January, 2018 to participate in a “Top Executive Seminar™ in Dubai [UAE] from 4
to 6™ of April, 2018. The premise of the travel was therefore training.

Authorization for the documentation and funding for per diem, conference fees, air
ticket and ground movement amounting to USD 12,448 (KShs. 1,242,592) was
obtained from the AIE Holder, the Budget office, Director Finance and finally the
Commission Secretary. The amount was broken down as follows:

Sno. | Particulars Amount Amount
(USD) (KSh)

1. Conference fees 5,500 569,250
2. | Air ticket 3,000 310,500
3. | Perdiem - 3,448 356,868
4, Ground movement 500 51,750
Total 12,448 | 1,288,368

Unaccounted for ground movement amount

At the time of the review, USD 500 relating to ground movement had not been
accounted for via relevant support documentation.

Communication Breakdown in Approval of Comm. Mwachanya's Foreign Travel

The invitation letter was received in the Commission Chairman’s office on 19" march,
2018 and marked to the Ag. Director Human Resources and Administration for advice
on the same day. The Ag. DHRA marked the letter to Manager Commission Services
who upon receipt raised a memo to the Commission Secretary/CEO seeking approval
for facilitation. The travel documents and the related facilitation (funding) were
expressly approved and processed without reverting to the Commission Chairman who
had earlier asked for advice and not action. This led to a communication breakdown.

Recommendation

Considering that the Commissioner has already left the Commission, the amount
should be recovered from her terminal due if any.




Review of Relocation Allowance for Consolata Nkatha

Background

Former Commissioners Consolata Nkatha and Dr. Roslyn Akombe were hired while
residing and working in Australia and USA respectively and relocated to Kenya.

Approval to process the relocation allowance for the two state officers was sought by
the Commission from the Chief of Staff and Head of Public Service and accordingly
advised on 6™ June, 2017 through the correspondence Ref: No.
MPSYG/DPSM/HRM/12/3 VOL.11/70. The processing of allowance payable to Dr.
Akombe was stopped on 18" October, 2017 by the Commission Services Manager
immediately the former left the Commission

Audit Findings
Irregular and Inadequately Supported Payment

An allowance of KShs 1,928,010 paid to Comm. Consolata Nkatha through payment
voucher no. 432 was not subsequently supported with the requisite documents
including the air ticket and the relevant receipts showing payments made to the
logistics company responsible for transportation and clearing of the Commissioner’s

baggage.

Instead, an un-identifiable document dated 12t July, 2017 obtained from QUBEBA
Cargo Ltd indicating cost estimates was used to support the payment. The document
was reported to have been delivered to the Manager, Commission Services by the
former Vice Chair in person as a quotation for the anticipated services.

According to the Commission Services Manger's memo of 18" October, 2017 to the
Director Finance, the purpose was to “facilitate the processing of the reallocation
allowance to meet the cost to be incurred in baggage transportation™. This therefore
meant that the actual expenditure had not been incurred and hence a special imprest
ought to have been issued to the Commissioner who would in turn account for the
same.

From the foregoing observations and the explanations obtained, the audit has not been
able to establish whether the services paid for by the Commission were eventually
delivered.




Recommendations

7.4.1 In future, the Accounting Officer should ensure proper management and control of,
and accounting for, finances in order to promote the efficient and effective use of
budgetary resources in line with Section 147 1 (d) of the PFM Act, 2012.

7.4.1 The Accounting Officer and Director Finance should explain the basis of making an
express payment without proper supporting documents.

8.0  Conclusion/Opinion

8.1 Internal control weaknesses were noted based on the review. For instances, the review
noted that certain Plenary Resolutions were not implemented. There were process gaps
relating to feedback on Plenary resolution implementation and availability of records.
The Commission should institute proper controls with regards to conduct of meetings.

8.2 Although an isolated case, a gap was noted in the approval of travel, especially outside
the country. The Commission ought to develop a policy on travel, both local and
foreign for all cadre of staff.

8.3 There was a weakness with regards to provision of support documentation for
payment by a Commissioner. In future, there is need to thoroughly examine the
support documentation by Directorate of Finance to enable accountability of budgeted
resources.
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