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1.0. CFIAIRPERSON'S FOR'EWORD

Ho,ourable Speaker. on behalf of the public Accounts cornmittee (PAc). and pursuant to Standing

Or.der 199. it is my pleasant duty and honor to present to the House the report of the Comprittee on

the audited fina,cial statement of the independent Electorai and Boundaries cornrnission (IEBC)

for financial year 201612017. This report is unique in the sense that the audit rvent beyond the

financiai year under review and covered part of the 201712018 financiai year in order to capture all

expenses relatecl to the August 2017 General Elections and the repeat october 2017 presidential

election

The committee held a total ofl2sittings during which it received both written aud oral evidence

fl.om the chairma.. co,r,rissioners. Accou,ting officer, former co,r,rissioners and for,rer

Acco*nting olficer of the IEBC on the aurdit queries raised b,v the Auditor-Geueral' hi additiort' a

number of ke,u., suppliers of the IEBC rvere invitecl and granted oppol-tullity to tender e'idence

befbLe the committee. Minutes of the committee's meetings are annexed to this report'

Llononrable Speaker. the committee's interactiou with the IEBC officers (both cornmissioners and

Secretariat stafJ, fbr,rer and current) during the hearings was a most hurnbling experience' It was

trur,v. an encounter witrr impunity. Not a si,gre officer was rviiling to take respo,sibility for the

giaring illegaiities and/or- irregularities that characterized the managen'lent of public funds dr'rl1'

appropriated by parriament for use by the eiectorar bociy. it was ari brame game. The picture thar

e.rerged was that of an IEBC that was held hostage by incessant battles of supremacy between the

Chairman and the Chief Executive Officer'

F-lo*or-rrable Speaker, during our iuquiries. it t'i'as clea. right from the outset that prr"rdent

management of public resoLuces by the IEBC had been sacrificed at the altar of self-

aggrandizement. speculators and wheeler-dealers had a field day as internal controls' i't'here they

existed, failed or were made to fail spectacularly'

From the anarysis of the evidence that was placed before the committee, it is safe to co,clude that'

per.rraps. tire true cost of the Augusr 2017 General Elections and trre repear october 2017

presidentiar eiection may ne\/er [s knewn. But o,e tiring is ciear: it is a cost t]rat rvas highlf i'flated

andtl.retaxpa)Iersdic]rrotgetValuefortireinr,estment.intlreSatrreveitr.tlreactr-ralamolultofptlblic
iro.e)- that v'as Iost tio.r the manipnlatioir of procurerlent processes ar-id creati'e accoutrtitrg t,ar

never be lulll' ascertair-red'

Ho,ourabre Speaker. this report shor-rrd be considered as a irrst step in cieali,g decisively rvitlt the

rot that has come to be associated with the IEBC for a long time now. It should lay tlie foundatiorl

for a fresh start. Tire relevant investigative agencies should move witil ciispatch' pick up fi'om u4rere

r,r,e ha'e Ieft and u.dertake trroror-rgh i,vestigations witrr a ,ierv to prosecLrtirrg all individuals fburil

cr.rlpable. indiscrirninately. 
4
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\ Cleally, in the circumstances, the continued existence of the IEBC, as currently constituted, even
fol' one extl'a day, is r-rntenable. Parliament must provide leadership by developing a clear roadmap
to midwife a seamless transition from the cuffent older of management of elections to a totally new
older. Particular emphasis should be put in creating a robust organizational structure with in-built
accountability mechanisms to guald against mismanagement and misuse of public funds in future.

In conclusion. Honourable Speaker, I wish to register my appreciation to fellow Honourable
Membels of the Committee, the Offices of the Speaker and the Clerk of the National Assernbly, the
office of the Auditol Generai and the National Treasury. Special appreciation also goes to the
Directorate of Committee Services and, in particular, members of the Committee secretariat who
have had to go beyond the normal cail of duty to make tire production of this report possible.

The commitment and devotion to duty of ali those involved in this arduous task made the work of
the Committee and production of this report a success. I thank each one of them.

Honorable Speaker. on behalf of the Public Accounrs Committee, I now wish to table the report and
urge the House to adopt it and the recommendations ther.ein.

HON. JAMES OPIYO WANDAYI, MP
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2.0. INTRODUCTION

2.t Establishment of the Public Accounts Committee

The Public Accounts Committee was established on Monday. 18 December 20i7, pursuant to

Arlicle 124 of the Constitution and the National Assembly Standing Order 205.

2.2 Mandate of the Committee

The Public Accounts Committee (PAC) is inandated under Standing Order 205 (2) of the National

Assembly Standing Orders to examine tire accounts showing the appropriations of the sum voted b1'

the House to meet the public expenditure and of such other accounts laid before the Fiouse as the

committee may deem fit.

The Cornrnittee oversights the expenditure of purblic funds by ministries. state departnlerlts.

commissions and independent offices. to ensure value fol lxolley and adherence to -qoverlllllellt
financial regulations and plocedures. The Committee executes its mandate on the basis of anuuai

anci special audit reports prepared by the Office of tl-re Ar"rditor General.

2.3 Guiding Principles

i1 the execution of its mandate afbre-stated. PAC is guided by core constitutional and statutory'

principles on public finance lnanagement. as well as established customs. traditions. practices and

usages. These principles include:

1) Constitutional Principles on Public Finance

Article20l proyidesfot'thefundamental principlesthat"...shallguideallaspectsofpublicfinance

in the Republic..." These principles are. inter alia:

201(a) there shall be openness and accountability, including public participation in financial

matters;

201(d) public riloney shall be used in a prudent and responsible wa.v; and

201(e) financial management shall be responsible, and fiscal reporting shall be clear.

Pr\C places a premiurr on these principies, among others. and has been guided by them in the

entire process that has cr"iiminated in this report'

2) Direct Personal Liability

Article 226(5) of the Cor-rstitution is emphatic that "Xf, the holder of a public office, including a

political office, clirects or apilroves the use of public funds contrary to iarv or instructions, the

person is liable fbr an.v loss arising from that use and shall make good the loss, rvhether the

person remains the holder of the office or not".
PAC has hoisted high this corrstitutional pror,,ision as the basis for lioldirrg each indirhir;p
Accountipg Officer ald other Public Officers directlir and personally liable for any loss of public

6
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\
funds under their watch. The Committee has and will continue to invoke this provision in its

recomrnendations to hold those responsible personally accountable. It is envisaged that it will sen'e

as a deterrent measure.

3) Obligations of Accounting Officers

Section 68 (1) of the Public Finance Management Act, 2012 provides, inter alia. that: "An

accounting officer for a national government entity, Parliamentary Service Commission and

the Judiciary shall be accountable to the National Assernbly for ensuring that the resources of

the respective entity for which he or she is the accounting officer are used in a lvay that is

lawl'ul and authorized, and effective, efficient, economical and transparent."

This provision obligates all accounting officels to appear before the Public Accounts Committee of

the Natiolal Assernbly to respond to audit queries in their respective ministries/state departments or

agencies.

And section 7a Q) of the same PFM Act stipulates that: "If a Cabinet Secretary reasonably

believes that an accounting officer is engaging in or has engaged in improper conduct within

the meaning of subsection (4), the Cabinet Secretary shall: -

i. Take such measures as may be provided in regulations; or

ii. Refer the matter to the relevant office or body in terms of the statutory and other

conditions of appointment or employment applicable to that accounting officer."

This section empowers the appointing authority to discipline errant accounting officers, which

could ilclude revoking their appointment. This provision has seaied a iong-standing loophole that

has preyiousiy seen accounting officers continuously commit or preside over fiscal indiscipline and

rnalpractice in their ministries, departments and agencies.

PAC str.ongly holds the view that these provisions of the law were intended to be fuily depio.r-ed to

give effect to the high principles in Alticle 201 of the Constitution stated hereinabove, to ensure

prudent and responsible use of public funds.

I
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2.4 Committee Membership

Chairperson

The Hon. James Opiyo Wanclayi, Mp

Vice- Chairperson

The Hon. Jessica Nduku Kiko Mbalu, Mp
The Hon. Junet Mohammed Nuh, Mp The Hon. peter Francis Masara, Mp
The Hon. Maj. (Rtd.) (Dr.) Eseli Simiyu, Mp The Hon. Michael rhoyah Kingi, Mp
The Hon. Tom J. F. Kajwang. Mp The Hon. Florence Mwikai Mutua, Mp
The Hon. christopher Doye Nakuleu, Mp The Hon. James Gichuhi Mwangi. Mp
The Hon. Patrick Makau King'ola, Mp The Hon. Daniel Kipkogei Rono. Mp
The Hon. (Dr.) Otiende Amollo. Mp The Hon. Mathias Robi Nyamabe, Mp
The Hon. Gideo, Koske Kirn,tai, Mp The Ho,. ealicha Gufu war.io, Mp
The Hon. Francis Kuria Kimani, Mp The Hon. Michael Mwangi Muchira. Mp
The Hon. Samson Ndindi Nyoro, Mp
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2.5 Committee Secretariat

Oscar Namulanda

Principal Clerk Assistant II

Neberttrkai

Thild Clerk Assistant

Josh Kosiba

Senior Fiscal Analyst

Sidney Okumu Lugaga

Legal Counsel II

Caroline M. Njue

Research Officer III

Salat Abdi Ali

Senior Serjeant at Arms

Elijah Ichwara

Audio Officer II
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3.0. GENERAL OBSERVATIOI\iS AND RECOMMENDATIONS

The Committee observed that there w'ere instances of outright conflict in the functious of
the CEO and that of tire Chainnan of IEBC. Such conflicts arose mainly on procurenlent

matters and especially the procurenlent of KIEMS Kits and other election materials.

contrary to section 11A of the IEBC Act.

Parliarnent sitould move with speed to strengthen the IEBC b1,' revisiting the le,sal

framework and the general polic,r- guidelines while taking into account the

recomrnendations of the Kriegler Commission in order to resolve tension between the

offices of the Chairman and the CEO by having their functions clearly spelt out and

accountabilitS, appropriately assi,ened as envisioned under section l iA of the Independent

Electoral Boundaries Commission Act.

2. Duling evidence gathering it emerged that the Chairrnan of the Cornmission acted

contrary to section 16 (i) of the Leadership and Integrit), Act. sectiorl 12 of the Anti-

Corruption and Economic Crimes Act and section 12 of the Pubiic Officers and Etirics

Act, which provide that state officers or public otficers shall use tire best efforts to avoid

being in a situation vvhere personal interest corrflicts u,'ith otficial duties. VIr. ChebLrkati

as tl'le Chaimran of the Commission presided o\/el'a Comrnission that allocated cases to a

Iaw finn to which he was a founder partner without prior disclosure of that fact. This

compromised on his integrity and presents a situation of cont'lict of interest and

incornpatibility.

It also emerged that the other Commissioners demonstrated cont'licts of interest in

relation to procurement of the KIEMS kits wirere tlte Commissioners voted in favour of

their preferred suppliers as evidenced in MiNUTE 12-151031201 7 of the Special Plenar,u*

Meeting held on 3 1'' March, 2017 .

The Committee recommends that upon adoption of this report, tire relevant investigative

agencies shouid institute investigations on the conduct of the Commissioners involved

ivith a view to initiating prosecution where culpabiiity is establisired.

3. The Commissioners failed to exercise oversight while the Secretariat demonstrated poor

or lack of prior planning wirich plunged the electoral bodyin to crisis after crisis. tirat

compelled the Commission to undertake direct plocurement of all critical goods and

services in a manner that was contrary to provisions of Article22T(1) of the Constitution

insofar as it ciid lot embody a process that was fair. equitable, transparent. competitive

and cost-effective.

I
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The inertia exhibited by the leadership of the IEBC has eroded public confidence in the
ittstitution's capacity, as curently constituted, to execute its constitutional mandate whilst
safeguarding public interest. To that end. the Conrmissioners, the Chief Executive Officer
and the Directors who were involved in the unlawful procurement should vacate office
irlmediately upoll adoption of this report to allow for the much-needed reforms to be
effected to restore pubiic confidence in the Independent Electoral Boundar.ies
Commission.

The National Treasury and the Auditor-General should assist the Commission undertake
verification of all pending bills with a view to expedite the settlement of all genuine
payments due to the suppliers in order to save the public from incurring additional costs
tltat may arise from protracted legal disputes with such suppliers. The team should also
institute mechanisms to recover ail monies that might have been paidto suppliers
improperly. Investigations should also be undertaken, and if impropriety is established,
appropriate actiou taken against all tire officers involved.

The Accounting Officer should at all times ensure that all applicable accounting and
financial controls,systems, standards, laws and plocedures are follolved when procr-rring
or disposing of goods and services as provided for in section 68(2)(e) of pFM Act 2OlZ
and section 103 of the Public Procurement and Asset Disposal Act.20t5.

6. Tlre CEO, Mr. Ezra Chiloba, signed contracts worth Kshs. 4.312,046,372.00without the
contractol's providing performance guarantees contrary to the provisions of section 142
(1) of the Pubiic Procurement and Asset Disposal Act, 2015. Upon adoptio, of the
Repott, the relevant investigative agencies should undertake an investigation with a view
to initiating prosecution if culpability is established. The Cornmission should at all ti,res
ensure that perfolnlance guarantees are executed before signing a contract in accordance
with sectiort l42 (1) of tiie Public Procurement and Asset Disposal Act, 2015.

The Accounting Officer should always be guided by the Average price List or Market
Price Index published by the Public Procurement Regulatoly Authority that is desigled
to assist all heads of procuringentities,accountingoffrcersandallpublicofficialsinvolvedin
the proculement function with the necessary information to comply with the aforesaid
legal requirement and in turn deliver value for money in the public service and comply
witlr section 5aQ) of Public Procurement and Asset Disposai Act, 2015 that prohibits
all transactions by public officials in which standard goods, works and services are
procured at uuleasonably inflated prices.

Within three tnonths of adoption of this report, the Public procurement Regulatory
Autholity should publish an updated Average Plice List i1 light of tl-re fact that the 1ast

4
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t
Average Price Iist was published pursuant to the provisions of section 30 of the Public

Procurement and Disposal Act, 2405.

8. The Commission shouid estabiish framework contracts with more than one supplier so

that it is not held hostage when it comes to pricir:g with the airn of ensuring that resources

of the Commission are used in a way that is effective, efficient and economical pursuant

to the provisions of section 68(1Xb) of Public Finance Management Act, 2012.

Report on the Eraminatiott ofthe Report ofthe Auditor Generalfor the Financial Statentents/ar the lndependent Electoral Boundaries

Conmission for lhe 14ar ended 3At' June 2017
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4.0. BASIS FOR COMMITTEE RECOMMENDATION FOR VACATION OF OFFICE

The Commissioners

The Committee received evidence relating to specific incidences to support impropriety in the
conduct of the foilow'ing Commissionels and hence forming the basis for the Committee,s
recommendation that the said Commissioners vacate office immediately upon the adoption of
this Report:-

1. Mr. Wafuia Chebukati - Chairperson;

2. Ms. Consolata Maina - Vice Chairperson;

3. Margaret Mwachanya - Commissioner;

4. (Prof.) Abdi Guliye - Commissioner;

5. Mr. Boya Molu - Commissioner; and

6. Anib. Dr'. Paul Kurgat - Commissioner.

Tire evidence received depicts a Commission lunning on auto-pilot. Tlie Commissioirers,
individually arrd collectively. failed to exercise oversight as envisioned under section I 1A(a)
of the Independent Electoral and Boundaries Cornrnissiorl Act,20l1 thereby plungisg
the Institution into a crisis. J'he Commissioners were unable to make urgent and decisi,e
policy directions on procurement matters, colrpelling the Secretariat to undefiake direct
procurement of all goods and services in a nlannel that was contrary to Ar.ticie 227(l) of the
Constitution of the insofat as it did not embody a process that was fair, equitable.
transparent, coinpetitive and cost-effective. As a result the commissioners failed to take
charge of the entire eiectoral process in the 2017 electoral cycle. This evinces an inexcusable
level of incompetence given the importance of their role in the electorai processes in the
country as expressed in Article 88 of the Constitution.

In a clear case of incompetence, the Commissioners demonstrated lack of understanding of
theirrole as relates to theprinciples of good governance and separation of roies between the
Commission and the Secretariat, integrity, transparency and accountabiiity contrary to the
provisions of Article 10(2Xd) of the Constitution.

Conflict of interest and glaring instances of gloss misconduct were manifest during the
procurement of the KIEMS Kits the Commissioners opted to vote in favour of their preferred
suppliels as evidenced in MINUTE 12-15/03/2017 of the Special plenary Meeting held on
3 1" March ,2017 .

{
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The Chaimran of tire Commission, in serious violation of Chapter Six of the Constitr-rtion

presided over allocation of legai work to his former lau, finn without disclosing this

relationship or even cautioning the Secretariat of the same.

lrlom the fbregoing tiridings. it is ei,ident that the Conrmissionel's 'ffere operating ultra-vires

the Constitution, the law and their oath of office. These constitute solid grouncis for the

removal of the Commissioners from ofllce under Article 25 i of the Constitr-rtion. l'he

Committee accoldingly recommends their removai from office fbrthvvith.

The Secretariat

Tirere seerned to be an r.rnending tug of rvar and tufl'-fencing betu'eeu the Secretariat and the

Cornrlissiorrers. In the clear lack of policy direction fi'om the Commissioners. the Secretariat

operated as if the Cornmissioners did rlot exist. In the ensuing scettario the Senior Staff of

the Secretariat, Indiviclually and collectively. tailed to pian. execLlte or implernent the

policies and strategies of the Commission as envisioned under section 1lA(b) of the

Independent Electoral and Boundaries Commission Act. 2011. it was apparent to the

Committee that titis faiiure was deliberately designed to plunge the Commission into a crisis

that compelling the Commission to resoft to direct procurement of all critical goods and

services in a manner that was contrary to Arlicle 227(1) of the Constitutiot-t. Consequeutly,

the Kenyan taxpayer ciid not get value for mone,v. The Committee highlights the following

instances as the basis for its recommendations for the removal frorn office of the seniol' staff

of the Commission:

1. Mr. Ezra Chiloba - CEO

Whereas the Committee notes that he has since been removed from the Commission, the

Comrnittee particularly makes the following observations with regard to his role as CEO:

a) Poot plannilg and mismanagement of the procurement processes in relation to the r'r'hole

electiorr process of both Ar.rgust and October 2017, thereby creating an euvironment of

opaqueness, secrecy and anxiety. This. inevitabl)'. contributed to the escalation of the

cost of the 2017 Gerrerai Elections.

b) Failui.e to inculcate the spirit of team work ancl collegiaiity with the Corrtrrissiotlers atrd

lot providipg ilfogrration to the Commission irr a timely lllanner. thus creating loopholes

that u,ere exploited to subvert the proper fiurctioning of the Comurission.

c) Exposipg the Commission to high risks by not ciemanding performallce bonds before

signing contr.acts. For instance. he alvarded a contract for BVR IBM Servet' infrastructure

maintenance and KIEMS infi'astructure security monitoring solutions through direct

(lolutis.sionlor the yeat'.rcl., ,(lt' Jnne 2017
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procurement at a cost of Kshs.452,006,003.77 which solution was eventually not utilized
duling the 2017 General Elections.

d) Purclrase of 149,640.5GB extra data bundles valued at Kshs.127,625,926 which were
eventually not used for the intended purposes during the 2017 Genelal Elections, thereby
occasioning extra burden to the taxpayers.

2. Mr. Marjan Hussein - Depufy CEO

a) As the Deputy CEO Operations Logistics and Support Services, he was the Chairman
of the Commission Tender Committee and he misled the CEO into signing BVR IMB
Server infrastructure Maintenance and KIEMS infi'astructule security monitoring
solutions contract among others against the provisions of the Public Procurement and
Assets Disposal Act, 201 5.

b) He allowed receipt of some election matelials for Fresh Presidential Elections wa1,
long aftel the lequiled deiivery dates and after completion of tire election exercise.
For instance. the security seals that were supplied late by Far East Company Limited
rvhose payment is still contentious to date.

3. Ms. Praxedes Tororey - Director, Legal Services

a) Failure to provide sound legal advice to the Commission with regard to the
requirement for performance boncis before execution of contracts exposing the
Commission to high financial risks.

b) Failure to provide sound legal advice to the CEO on direct procurement of various
election materials during the General Elections contrary to section 103 of the Public
Plocurement and Asset Disposal Act,2015.

4. Mr. James Muhati - Director, ICT

a) Failed to plovide sound tecirnical advice to the Commission on specifications relating
to procurement of BVR IBM server infrastructure maintenance and KIEMS
infiastructure security monitoring solution tirrough direct procurement at a contract
surn of Kshs.452,006,0 03 .17 , thereby occasioning wastage of public resources.

b) Failure to advice the Commission appropliately on technical specifications r.elating to
procurement of Olacle database and security solutions wofih of Kshs.
273,643,447.00, thereby occasioning wastage of public resources.

8
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c) Failure to provide appropriate advice on technical specitication on procuretreltt ol
data burrdle reqnirement for the election u,oi'tir Kshs.1.800.579.5i2.00. thelebl'
occasioning wastase of public resources.

5.0. WtrTNESSES AND SIT'TXNGS
Mr. Marjan Hussein the dccounting Officer and the Ag. Secretar-v for Commission
appeared before the Comrnittee accompanied by Mr. tso.vaMolu, Cornmissioner; Mr.
Osman Ibrahirn, Director Finance; Mr. Jarnes Muhati, Director trCT; Mr. Andrerv K.

Limo, Cornmunication Manager; Mr. Bernard O. Nyachieo, Ag. Director Procurernentl
Mr. Wafula Chebukati, Chairman; Mr. Chrispine Owiyo, Ag. Director Legal and Public
Affairs; Mr. Osrnan Ibrahim, Director Finance; Mr. Clifford Kipkernoi, Finance Officer;
Mr. Wilfred Lusi, M/F,A. Chairs Office; Mr. Jarnes Muhati, Director ICT; Mr. Andrew K.

Limo, Cornmunication Manager appeared before the Committee on 30'l'Octoben 2018, 3l't
October, 2A18, 26tl' November, 20X8, 27th November, 2018, 29tl' November, 2018, 3"r

Decernber, 2018 anrl 4tl' December, 2018 to adduce evidence on the audited Financial

Statements of Vote 203 the Independent Electoral and Boundaries Commission. The

Committee held a total nine sittings in the period of the exarninations, during u'hich

subrnissions were presented bef'ore the comrnittee on the queries raised by the auditor
general. The investigations rvere guided by the aforementioned audit issues. Minutes of the

Committee's sittings and the subrnissions tabled by, the Accounting Officer are annexed to

this report.

FINANCIAI- STATEMENTS FOR VOTE 203

The quelies raised by the Auditor General are outlined in the paragraphs as follows

Basis for Qualified Opinion

1.0 Inaccuracies in the financial statements

1.1 Variances befween the financial statements and the ledger

Account balances reflected in the financial statements for the year ended 30 June,2017 difl'ers

r,vitlr the iedger balances. As a result variances totaling Kshs.631,972.981.00 have been noted on

various Heads. The Commission has not carried out reconciliation ol given any explanation foi'

this material anomaly.

Submission by Accounting Cfficer

The Accounting Officer stated that it was true that there r.vere variations between the financiai

statentents and the triai baiance. TIie variances were maini,v occasioned bl"the following:

C onrtrt ission .fttr thc 1t'ar endecl 30t' June 20 t 7
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The Commission prepared the financial statements applying the International public
Standards of Accounting Accrual - IPSAS basis which recognizes expenses as incurred
and not when paid. The financial statements are therefore based on the IPSAS Accrual
basis of accounting while the IFMIS Trial Balance is based on the IPSAS Cash basis of
accounting hence the variances.

Tlte variance of Kshs.123,222,923.85 relates to capital expenditure on the supply and
delivery of comntunication and ICT network equipment. These items were wrongly
captllred in the financial statements and have since been corr.ected. The figure of
Kshs.51, 887.109.98 relates to accrued expenditure recognized during the 201 6/17Fy.
This was wlongly classified as maintenance of computer. It has since been reclassified
under internet connection
Tlre variance of Ksh 168,892,472 was occasioned by:

(a) Wrong posting/double posting of KSh 121,292,690 being part payrnent of
Taxes to KRA for KIEMS purchased. This posting has since been
reversed.

(b) An omission of purchase of computer parts amountilg to Ksh.
47,600.Ajj(Circuit Business Systems). The entry has been included in the
Fixed Asset Register (FAR).

Tlre variance under item 2210300 is attlibuted to the adjustments for prepayments (un-
surrendered imprest) as at 30th June, 2017 based on IPSAS Accrual basis. The
adjustments were incorporated in the revised financial statements that were submitted to
the auditors on 3'd July 2018. The revised financial statements have addr.essed all the
issues raised.

lv

I

I

Committee Observations and Findings

(1) Revised financial statements addressing all the issues relating to all variances between the
financial statements and the ledger as raised by the Auditor General were resubmitted to
the Auditor Gene'al on 3'd .luly 2018 for review and verification.

(2) The Committee rnarked the matter as resolved.

Committee Recommendations
Accounting Officer must at all times ensure that reconciliations are done in time and the
cornpiete financial statetnents submitted to the Auditol General within three months after close
of the Financial Year as plovided for in Articie 229 (4)(h) of the Constitution and section g1

(+Xa) of the Pubiic Finance Management Act 2012.

1.2 Understatement of cash and cash equivalents

Report on lhe Exantinalion oJthe Report of the AuditorGeneralfor the Financial Statenen\jfor the lndependent Electoral Bounclaries
Comnissionlor the year ended 3dt' June 201 7
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The statement of financial position as at 30 iune.2017 reflects cash and cash equivalents balance

of Kshs.4. 499,870.000. However. the accuracy of the baiance cannot be conflrmed due to

Kshs.72,385,205 (over) and Kshs.241,257,652(under) betw'een the balances reflected in the

tjnancial statements and the reconciled Cash Book. No reconciliation or expianation has been

provided for the difference between two sets of records.

Subrnission by Accounting Officer

The Accounting Officer stated the following:

i. Regional Accounts Variances

The cash and bank balances reflected in the financial statements were prepared based on the

initial Board of Survey (BOS) Reports fi'om regional offices. A revierv of the Expenditure

Reports from the regions indicated that funds disbursernent to the regions for the period

under review were erroneor.rsiy recorded in the books of accounts for the fil,e regions

identified.

The errors were adjusted as part of post balance sheet events in the books and also in the

revised financial statements. The conect figures have been captured in Note 12 Casii and

Bank of the revised financial statements.

ii. Mortgage Variances

The finapcial statements were based on the disbursed funds to the Commission's Mot'tgage

Fund reflected in IFMiS Trial Balance instead of the actual Mortgage Ledger balances. The

difference was a moftgage amount that had been disbursed to the staff. The Finarrcial

Statements were revised to reflect actual Mortgage Ledger baiances.

iii. Car Loan Variances

The financial statements were based on the disbursed funds to the Cornmission's Car Fund

balance reflected in IFMIS Trial Balance (of Kshs.100M and the opening Car Loan balance

of Kshs.26.098M) instead of the actual Car Loan Ledger balances. The difference is a car

loan arnount that had been disbursed to the staff reflected under Car Loan Fund accounts

receivables.

The fipancial Statements were revised to reflect actual Car Loan Ledger balances.

The adjustments were incorporated in the revised financial staten'lents that were submitted to

the auditors on 3''d July 20i8. The revised financiai staten'Ients irave addressed all the issues

raised.

Reporr on the Examinatiott oJthe Report of rhe Auditor General lor the Financial Statentenrs.[or lhe Inclepenclettt Electoral Boundaries

Contmission Jor the ),car ended 3lt' June 20 t 7

a

a

1.1.



(
Committee Observations and Findings

i' Revised flnancial statements addressing all the issues relating to understateurent of cash
and cash equivaients as raised by the Auciitor General were resubmitted to the Auclitor
General on 3'd .luly 2018 for review and verification.

ii. The committee marked the matter as resolved.

Committee Recommendations

The Accounting Officer must at all times ensure that reconciliations are d.one in time and the
complete financial statements submitted to the Auditor General within three months after close
of the Financial Year as provided for in Article 229 (4)(h) of the Constitution and section gl a(a)
of the Public Finance Management Act 2012.

1.3 Understatement of Appropriations-In-Aid (A-I-A)

The Staternent of comparison of budget and actual amounts reflects A-l-A totali,g
Kshs.142,773,000 while the statement of financial performance reflects an amount of
Kshs.131,179,000 against the same account item resulting to a difference Kshs.i1,594,0C0,
which has not been reconciled or.expiaineci.

Submission by Accounting Officer

The Accounting Officel stated that it was true that there rvas a difference of Kshs. i 1,594,000 in
AIA amount reflected in the Statement of Comparison of Budget and Actual amounts and the
AIA leflected irr the Staternent of Financial Performance. The difference of Kshs.11, 594,000.00
was as a resttlt of arithrnetical emor in the excel worksheets. The actual AIA received was Kshs.
131,791.068.00 as per the detailed AIA list attached for audit review.

Furlirer. examinatiou of records revealed that the Commission received Kshs.16,408,399 fiom
United Nations Development Project - LINDP on 13 September 2016 which was posted in the
Cash Book on 20/9/2016. However, the receipt has not been disclosed in the statement of
financial performance for- 20 I 612017 .

The Accounting Officer stated that it was also true that the grant of Kshs.l6,40g,399 from tINDp
was not disclosed in the unaudited financial statements. This was an omission.

The Cornmission had received grant support from UNDP to pay the casuals during the Mass
Voter Registlation I. UNDP only paid dilectly the net amount due to the registration officiais
since IINDP is tax exempt. LrNDP therefole requested the Commission to pl.ocess the statutory
deductions (PAYE & NSSF) fol the Voter Registration Assistants on its behalf hence
transferring the said amount to KCB account. This was part of approved UNDP support budget.

,

Conntissron.[or tlre )'eo, uude(l 3dt'Jttne )017

1.2



)

An adjustment was made and a revised set of financial statements together with the receipt

voucher (F.O 17) and payment Vouchels were availed for audit verification. The adjustments

have been incorporated in tire revised financial statements that were subrnitted to the auditors on

3'd Jul,v 2018. The revised financial statements have addressed all the issues raised.ln addition,

the Commission received interest frorn the KCB call account no.1138835137 amounting

I(sIrs.2.314.02/1.25 (USD.2i.960.94 @105.37) r.vhiciT l'ras eqr.rally not been disclosed in the

financial statements.

Tlre Accounting Oftrcer acknowledged the omission of interest income of Kshs.2,314.024.25

earned from Cail Deposit account as paft of income/AlA in the 201612017 financial statemellts.

This has been disclosed under Note 5.Grants from International Organizations (Page 24) of the

revi sed t-rnancial statements.

TlTe adjustments have been incorporated in the revised financial statements that were submitted

to the auditors on 3'd Juiy 2018. The revised financial statements have addressed all the issues

raised.

Committee Observations and Findings

1. The variation in the Statement of comparison of budget and actual amounts arose because

(i) The unaudited financial statements did not disclose the grant of Kshs.16.408.399 from

UNDP;
(ii) Tlre Cornmission did not include interest income of Kshs.2,314,024.25 earned from Cali

Deposit account as part of income/AlA in the 201612017 financiai statements.

The revised fipalcial statements addressing all the issues relatin*e to Appropriations-ln-Aid

of Kshs.ii.594.000 as raised by the Auditor General r,vere resubmitted to the Ar-rditor

General on 3'd July 20i 8 for review and verification'

'fhe committee marked the matter as resoived.

Committee R.ecommendations

i. The Accounting Officer nsust at ail times ensure that reconciliations at'e done in time

and the complete financial statements submitted to the Auditor General within three

nronths after close of the Financiai Year as provided for in Article 229 (4)(h) of the

Constitution and section 81(aXa) of the Public Finance Management Act 2012.

Z. The Accounting Officer should take appropriate action against officers responsible

for the anomalies.

Report on the Exarninatiou ofthe Reporr oJ'ihe Auditor GeneralJbr the Financia! Statenentslor the lndependent Electoral Boundories
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1.4 Unsupported account payables

T'he statement of financial position and Note 17 to the accounts as at 30 Jupe, 2017 reflects a
balance of Kshs.6.077,358,000.00 against accounts payables. However, tire schedules provided
fbr audit revie'uv reflects an amount of Kshs.3,3 54,467,114.58 resulting to unsupported differe,ce
of Kshs.2,722,890,885.42 which has not been analyzeci. 'Further, the Commission amended
Financial Statement in which Note 18 now reflects a balance of Ksirs.2,680,742,OOO.00 against
Pending Bills which were not supported with payment vouchers.

Submission by Accounting Officer

The Accounting Officer stated that it was true that some payment vouchers in support of penclilg
bills wele not availed to the auditors due to audit time constraints and the incomplete state of
pavments documents related to the 2017 general election.

ANNEX1.4.2

ANNEX 1 .4.3t

+̂ ANNEX1.4.4

TOTAL PAYABLES

Pending bills surnrnary and supporting schedules were availed to the auditor for verificatio,
before the audit exit meeting.

Committee Observations and Findings

1 . Some payment vouchers in support of pending bills were not availed to the auditors due
to audit time constraints and the incomplete state of payments documents related to the
2017 genelal election.

2. The expianation by the Accounting Officer that a of summary the Pelding bills and
suppolting schedules were availed to the Auditor General for verification before the audit
exit meeting was not satisfactory insofar as it did not explain failure to provide vouchers
to support pending bills of Kshs-2,680,742,000.00 for audit review.

UNSUPPORTED A.CCOUNT PAYABLES
S/NO ITEM AMOUNT REMARK

ACCOLTNTS PAYABLE OPENING BALANCE
AS AT 0t.06.2017 634,455,272.56 ANNEX 1.4.1

2

REVISED
30.06.2018

HQ LIST OF PENDING BILLS AS AT
i,896,895,476.45

J

F LEGAL PENDING BILLS 2016-HQ LIST O

2017 437,037,759.94
ACCRUALS SETTLED IN 20 I6-2A17FY (287 .636,987 .62)

2,680,741,520.33

Report on lhe Exantinattorr o.f the Report of the AuditorCeneralfor the Financrul Statements.[orthe Independent Electorol BoundariesContnission.[or rhe year ended 3dt' Jtrne 20 ] 7
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3. No explanation was avaiied for failure to provide the schedules and analysis of the

unslrpported diflbrence of the amount of Kshs.2.722.890,885 .42 for audit review.

4. f'he matter was marked as umesolved

Committee R.ecommendations

1. The Accounting Officer must at all times ensure that reconciliations are done in time and

the complete t'inancial statements submitted to the Auditor General within tluee months

after close of the Financial Year as provided for in Article 229 (4)(h) of the Constitution

and section 8i(aXa) of the Public Finance Management Act 2012.

2. The Accounting Officer should ensure that the National Treasury keeps up-to-date

financial and accounting records that comply with provisions of Section 68(2) of the

PFM Act 20i2 and that the complete financial and accounting records al'e presetlted

within three (3) months after the ciose of the l.rnanciai year pursuant to the provisions of
Article 229 of the Constitution of Kenya 2010 and Section 68(2) (k) of the PFM Act

2012.

3. The Accounting Officer should take appropriate action a-eainst the officers responsible

for the anomalies.

1.5 Outstanding imprests

The financial statements for the y'ear ended 30 June,2017 reflects under Note 12 temporary

Imprests totaling to I(s1is.24,171,000.00 which ought to have been surrendered on or before 30

.lune.20l7 but'vvas still outstanding as at that date. No reasons have, however. been provided for

failure to surrender or accoullt tbr the imprests.

Submission by Accounting Officer

The Accounting Officer noted that the Commission conducted the general elections on 8'r'

August 2017 while the financial year ended on 30tl'June 2017.

The end year closure coincided with the implernentation of general eiections activities that couid

not have been avoided. The staff both from the field and the headquafiers rviro were involved in

the implementation of such activities were to be faciiitated for successful condttct of the

elections. This forced the officers to hold imprest for activities which were ongoing during the

closure of the financial year. The imprests have since been sumendered and cleared tiom the

irnprest register.

Examination of the Imprest re-qisters revealed variations between the balauce of

Kshs.24.171,000.00 reflected in the financial statements and the amount of Kshs.12,395,874.00

Conmission Jbr thc lr,ur ended 3dt' June 20 I 7
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l'eflected in the irnprest register, resulting in a variance of Kshs.l1,775,L26.AA w,hich has not
been reconciled or explained.

The Accounting Officer further noted that that the variance of KSh. 11,775,126.00 refers to
the imprest which had been surrendered but not cleared in the imprest register as at 30.06 .2017
due to the workload related to the general election. The imprests were later cleared and the
irnprest register adjusted as beiow:

Amrex
1 .5.1

Annex

1.5.2

Annex

1.5.3

Reconciliation between Kshs.24, 171,000.00 reflected on the financial statements and Kshs.12.
395,874.00 reflected on the implests legister is attached for your audit review.

Committee Observations and Findings
1. The revised financial statements addressing all the issues relating to a variance from the

outstanding imprests of Kshs.11,594,000.00 as raised by the Auditor Generai were
submitted to the Auditor Generar for review and verification.

2. The Committee marked the matter as resolved.

Com mittee Recommendations

Accounting Officers must at ail times provide complete financial records. corresponding
imprests records to the Auditor General within the stipulated per.iod of three months after
close of tlre Financial Year as provided for in Article 22g (4)(h),and section gl (a)(a) of
tlre Pubiic Finance Management Act, 2012.

The Accounting Officer must at all times discharge his or her responsibilities in
management of Public finances as provided for in Section 68 of the public Finance
Management Act. 2012.

OTHER MATTERS

_)

1

2

I NRECO TCILIA oI N o oF TUTS GANDIN INIMPRESTS THE 2A 6-I 120 FY7
STNO. ITEM AMOUNT REMAR,K

ANDING AS PER UNAUDITED FINIMPRESTS OUTST
STMNTS 24,170.919.A0

1
LESS: IMPRESTS
BEFORE AUDIT

SURRENDERED AND UPDATED

1l ,7 7 4,959 .00

a,
OUTSTANDING IMPRESTS AS PER THE REVISED
STATEMENTS 12,395,874.00

Cornnissionlor tlte S'ear ended J(/t, June 2017
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1.6 Furchase of Kenya Integrated Election Management Systems (KIEMS) Kit

(i) dward of the Contract

Records at IEBC show tirat the contract for supply of 45,000 Kenya integrated Elections

Management Systems - KIEMS Kits was awarded to a firm on 31 March2017 at a contract sum

of Kshs.4, i 96,300,000through direct procurement method.

Submission by Accounting Officer

The Accor"rnting Officer stated that the use of direct procurement method was dr-riy approved by

the Accounting Off-rcer. Tire justification was as follorvs:

l. Urgency of KIEMS Acquisition so as to meet legal timelines in the Election Laws

(Arnendments) Act 2016^ Election Laws (Amendrnents) Act 2017. Amendments to the

Eiections (General Regulation) and Eiections (Technology) Regulations 2017 which were

enacted in March, 2017. These laws and regulations required the Cornmission to acquire and

impiement the tecirnoiogy in 120 days prior to the Augr-rst ,2017 General Election.

2. TII'eat to national seculity due to eiection timelines not being observed.

3. As demonstrated by the table belorv there was a protracted legal war betweeu veudors which

had the capacity to undermine the credibility of the election.

Open
Tender

Application for
the Review

Determination
the Review

of Fresh
Application for
review

Termination of
the Tender

r rthIJ

Dec,2016

to 2017

29tr'Dec,2016 17tr' January ,2017 22no February,

2017

9r'H Malch,2017

4. Following amendment of the law, the Comrnission was expectedto inte-qrate technolo-ey i.e.

political party nomination of candidates, candidate registration, candidate nominatiou and

verificatiol of tire register of voters, Election Day identification and results transnlission.

fhese activities ran from April, 2017 to August. 2017. Considering that the Election Day was

not chapging. the Commissiol'r was compelled to resofi to the method of direct procurement

in order to meet the election timelines.

5. Need for compatibility and seamiess system inte-eration. This justitication was used pursuant

to secrion 103 (2) (ci) of the Public Procurement and Asset DisposalAct.20i5.

Report on the Exarnination qfthe Repctrr oJ'the .luditor Aenerol /or the Financial Staternents.[or lhe lndependent Elecroral l]ortttduries

Comntission/or the lear endcc! 3dt'June 2017
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6. Need to avoid vendor wars as experiencedin2012 rvhen different vendors were contracted to
provide different components of the system resulting to challenges in use of technology.

7 - There was a need for additional services (functionalities) to the existing BVR system which
had been sourced and supplied by Safran Morpho.

8. There was a need for standa:'dization in voter identification to minimize the risk of voter
rejection during identification and incleasing effectiveness and efficiency.

(ii) Scope and Components

o Supply, installation, configuration, testing and comrnissioning of the KIEMS Kits
o Softu,are licenses and rovalties

" Training
. Technical support

(iii)

The KIEMs kits, powei banks, protective cases and SD Cards were procur-ed for General
Election and Fresh Presidential Election totaling Kshs.856,254,4gg.OO relating to Fresh
Presidential Eiection as tabulated below:

Description Quantify Unit
(s)

prtce Total (S)

Morpho tablets i 500 s42.66 813,990
Rugged rubber protection 2000 13.41 26 , 820
Plotective catrying casing 3000 15.57 46.710
Power banks 5000 29.76 i48,900
Training 1 2,494,639 2,494,639
Election day technical support 1 4,787,040 4,787,040
Logistics, storage, u,arehousing I 508,205 508,205
Ten TB of data consuinption on public
portal

10 2s35

Backup ir-rfrastructure (cloud service) 1 776,857 776.857
Total in $(USD)
Total in Kshs. (at rate of 94.84) 856,254,499

?5',lsn

9,029,411

Committee Observations and Findings

t

Audit Findings

I

Commission.[or the yea,. u,rno, t(lt'June 2017
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Even though the Ar-rditor General did not make an adverse finding on the acqr-risition of
KIEMS in terms of the procLrrement process. he highlighted the fact that the IEBC spent arl

additional Kshs. 856.254,499 on KIEMS. At the hearings. both the Commission and Mr.
Chiloba stated that the additional costs arose fron'r the following:

A significant number of KIEMS Kits were locked in various u,arehouses (Embu.

Kirinyaga. and Marsabit) follow'ing a courl order for preservation of Election

materials; and some r,vere replacement kits fbr those that were fauity after the

8t8t2017 GE.

Additional Power bar-rks were ordered fbr remote poiling stations that did not have

adequate electricity as a risk mitigation lrreasLrre fbllowing the 8/8/17 experience.

Additional training \ /as necessitated by the modification of the system foliowing the

Strprenre Court ruling on 11912017 and the fact that the sl,stern had been modified.

Eiection suppor-t was enhanced based on the experience on 8/8/17 GE. The sr"rpport

nroved from the 47 counties to 290 constituencies.

The requirement for logistics: storage and w'arehousing for FPE wel'e same as the

August election. Kits had to be retrieved from the field to a centrai warehouse and

operation centre and dispatched back to the field.

The additional ten terabytes of data was required fbr the tlansmission of resuits forut

34A and form 348 using the Results Transmission Systern. During 818/2017 GE the

Comrnission transmitted Form 34B usin-e Secnre File Transfer Protocol (SFTP) that

did not require additional bundies.

a

e

a

o

o

t

a

o There was need for cloud hosting services for purposes of the Fresh Presidential

Election because Safi'an Morpho did not have adequate time to configule and test the

local environment.

2 The Committee took note that costs were incurred fbr the Fresh Presidential trlection. This

cost could have been avoided had IEBC perfomred its duty appropriately in the Ar-rgust

201 7 elections.

3. During the l-rearings. a number of irnportant issues arose based on the submissions. It u'as

clear that there rvas tension and confusion between the Secretariat and the Commissioners

r,r,hen it came to procurement. For exampie. evaiuation of tender is goverued by the Public

Procurement and Asset Disposai Act, 20i5 where lhe evaluation committee tnakes

recommendations to the accounting o.f/icers for an aw'ard to be made. The Committee

19
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found it strange that the Commissioners sat somewhere in plenary and voted over the
pl'ocurement without following the iaw. The Committee believes that this was the
beginning of contestation within the Comn-rission. It seems that this was the trend i. many
other procurements. When the Chailrnan of the Commission appeared before the
Committee, the Committee found it a bit startling fbr him to deny their role in the
proclll'ernent of KIEMS when the minutes signed by him sirowed otherwise.

There wet'e clear attempts by external actors - vendors and politicians - to influence the
pr0curement of KIEMS kits. For example, some commissioners wanted some otirer
conrpanies such as Smartmatic while others rvanted Safran. The evidence found in minutes
shows a Commission that was indecisive or under immense influence and did not know
what to do' The Committee's view is that discord on critical procurements in the
Commission is systemic because of external influence. Parliament must find a way of
taming such in future through legislation.

The law on procurement of KIEMS was such that certain timeiines ought to have been
observeci by the Commission. If the Commission feit that the law placed unnecessary
pressure on it they shor-rld have gone fol direct procurement in the first place. The
Conimission ought uot to have commenced the open tender process if there was evidence
that timelines were strict. As early as Decemb er 2016, the Commission had a chance to
proceed with direct procurement subject to stakeholder consultation and laid out conditions
for direct procurement. However, it failed to do so and instead proceeded with open tender
tiren w'ent back to direct procurement. This was a waste of usefui time.

Committee Recommendations

Parliament should review the legal frameu,ork to address instirr,rtional challerrges of the
Contnrission in as far as procurement procedures are concerned. This should include
decisiorl-rnaking tnatters in procurement, that is, the role of the Commissioners and
Secretariat.

2. The Chairman of the Commission and the rest of the Commissioners should be held to
account for misleading the Committee on their role in procurement matters.

3. A thorough verification be undertaken on the inventory of the additional items under KIEMS
as enumerated by the Auditor General in order to establish their status and future use.

4. Both Commissioners and Secretariat should follow the laid down procedures as per the
Pubiic Procuremetlt and Assets Disposai Act as well as t{re circulars issued by the p,blic
Procut'ement Regulatory Authority especialiy on segregation of fulctions.

1

5

Conntis.sronlor tlte yar encled 3dt' Jzrne 2017
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2.0 Supply', Deliver3', Implementation, and Ccmmissioning of Netrvork Tnansrnission

2.i -flie Conrmission contlacted tiuee (3) nrajor rrrobile netu'crk operators to transmit

eiectiort results through their netrvorks lbr the General Election (CiE) and Fresh l)residential

Electiorr (FPE) at Kshs. 1.047 .826.338 anci Kshs.297.688.852. respecti\/ely. totalinq

Kshs.1-345-51-s.190. In an effort to achieve the objective. the Comrnission segmented the

coLlntry into three (3) zones and tasked each mobile subscriber with the responsibility of
connecting KIEMS kits at polling stations to IEBC National Tailying Centre.

However. audit has revealed that out of the total contract sum of Kshs.1,345.515,190 for

purchase of goods and services relating to result transmission. an amount of
Kshs.555.424.638 was not effectively utilized dlre to late delivery of goods and services or

non-deiivery and non-provision of the same as follows:

(i) Excess Purchase of Data tsundle

149,640.5 GB of databundle valued at Kshs. 127.625,926.00 were procured from the thlee (3)

Service Providers. However, anaiysis of actual SIM cards' data usage revealed that 605.3 GB

valued at Kshs.515,269.00 were utilized, resulting in unutilized, expired and rvastage of 149.035

GB of data bundle valued at Kshs. 127 .109.656.00.

Submission by Accounting Officer

The Accounting Otficer stated that as part the Conrmission's risk nlallagement and mltigation

strate-qy fbr the results transmission in order to guaral.rtee the availabiliti,'. reiiabilitl'. sccttritl' attd

et'ficiencl,' of the RTS neti,r,ork. the Cornrnission ciid the fbllowing:

i) As opposed to ursing one network mobile operator. the cou'inrission engaged ali the 3

operators as a consortium of what was referred to as the consortium of Mobile Net\,vork

operators

ii) The Commission also sought the involvement of tire CA as the industry regulator to offer

Technicai advice during engagements \,vith the MNOS

iii) The MNOS /IEBC/ETAC divided the country into 13 Zones

iu) The MNOS were equally allocated zones as either the Primarl' or Secondal'y operator ol1

basis of among other risk considerations of-

(a) The technicai risks such as netu,ork failure. coverage or availabilit,r-

(b) The political risk management where the Commission needed to ensure that any

malicious technology sabotage within any sen,ice provider does not aff-ect the

eiectoral process on a wider scale. Thus the need to distlibute the risks

Report on the Exarnination oJthe Report o/the Auditor Generalfor the Finuncial Statenrcntsfor the lndependent Elecroral Boundctries
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v) Each KiEMs tablet had two SIM cards slots fDual SIM] for purposes of redundancy; only
one of the SIM cards was to be used at a tin-re to manage the risks. Each was adopted as
either Primary or secondary by the two different MNos
There were a total of 40,883 polling stations ancl 45,000 KIEMS kits which included
spares and training kits. This requir-ed in total 90,000 SIM cards

Mitigation for areas without 3G network coverage

Based on the repolt subniitted to Senate and Palliament by the Communications Authority of
I(enya, it was coufimed that only 78% of the country had 3G network which was only
coucentrated in the main cities and towns as opposed to the countryside where the Commission
couiiucts the elections. The CA's recotnrnendation was that the Conimission r-equired Thuray,316
guarantee 100% transmission of election r.esults.

A further assessment with the CA and the MNOs confirmed that the 3G network could be used
for transmission. However, about 11,000 polling stations were in areas without 3G coverage. To
mitigate this and based on the above recornmendation, the Commission acquired the Thuraya
technology (modems) wirich were distributed at the 290 Constituency tallying centres,4T count5,
tallying centres and the rest among the 11,000 polling stations. It is important to note that where
the polling station could not transmit, Thuraya transmission was available at the constituency and
county tallying centres.

It was importaut to note that the use of Thulaya tecirnology is usualiy expensive. The choice of
unlimited data bundles option for Thuraya for 5 days was the cheapest option available for the
Commission. The or-rly other options available then wele for a milimum contract period of one
month and u'ere mol'e expensive. The Cornmission negotiated fbr a custornized 5-day package
which is cheaper compared to the othels. Where the two SIM cards would not be used due to
poor network, the Plesiding Officer (PO) would resort to use of the Thuraya. The Thuraya was to
be used as the last resoft.

The Contmission had a totai of 40,883 polling stations out of this about i 1,000 did not have 3G
net\'vol'k covel'age. This is the basis that the Thuraya solution was introducecl to suppoft areas
whet'e there was no 3G coverage. The Thuraya was a provided. as a thir-d option for the resuit
transmission in these regions. The Thuraya was provided by one of the MNOs. It rvas part of the
consoftium solution.

The risk mitigation was also infolmed by the experience of the result transmission in the 2013
Generai Elections and the need to improve on the availability of the results transmission
infrastructure and network.

T'he Data Bundles

Report on the-E^-aminatiotl qfthe Report qfthe Autlitor Generalfor the Financial stateiltentsfor the lndependent Electora! Bou,dariesCottttnission.[or the yar ended 30,t, June 20]7
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In order to electronically transmit data in our case the text and image results - data bundies are

required for the Thuraya and the SIM Cards

The Data bundles wele procured as per the Commission's and Eiections Act 2016 legal

requirements for the resuits transmission for the General Election.

Tire data bundles frorn the MNOs are usually tirne-bound and expire on a daily, rveekly ot'

pronthly basis. In the case of results transmission for election. the Commission procured monthly

data bundles package.

The product/tariff of the data bundles available tiom the MNO rwas a montiliy subscription rvirere

the resource was bound to expire if unutilized.

The Data Bundle requirernent for the Election

The 500MB per SIM card data bundles monthly tariff procured by the Commission was

infbrmecl by the following requirements for the rnontl'r of May, June, July, Augttst, September

and October 2017 after an assessment/analysis:

a) Production Environment this tbr setting up and testing each KIEMS Kit with SIM card

b) Voter Verification May 1 O 2017 (30 days' activity) - transmit Logs of verified voters

c) Load and Stress Testing of the backhaui links connectivity of the MNOS to the 90.000

SIM cards

d) Countrywide Sirnulation of Teclurology as required by law- On 9th June 2017-

transmission testing was done across the country in some poiling stations

e) Countrywide Simulation of Technology 31st July 2017 - 2.d Testing of transmission

0 Training of Elections Officiais.

g) Generai Election 20 i 7

h) Fresh Presidentiai Election 26 October 2077

It was importalt to note that the data bundles were pre-loaded two months to the elections for

purposes of supporting the items a) to f) above and another pre-loaded for the eiection month to

sllpport items g) and h).

For purposes of rnonitoring and ar-rditing the election system security for the resnlts the system

was activatecl two days before, during and two days after the election date, in this case 6'h

Augtrst 2017 to 10,1' Augus t ZO:-T and frorn 24tl' Octobe r 2017 to 28'l' October 2017 fot the Fresh

presidential Elections and among other activities the system captures is bundle utilization . and

this is the report the Auditors relied on whicir does not include the activities a- f above as there

was no need to monitor this.

The tabie below explains the analysis of total bundles procured for one election:

Cinttnission l<;r the J'ectr endecl 3(lt' June 2017
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No. Polling stations Primary SIM
card bundles

Secondary SIM card
bundles

Totatr capacity for one

election
45,000 5OOMB 5OOMB 45TB

Bundle
SIM card

per August
General
Elections (No.

of SIM cards)

Fresh
Presidential
Elections
(No. of SIM
cards)

TOTALS
(b+c)

TOTAL
BUNDLES
FOR ONE

MONTH
(GB)
(ax
d)/1000

Safaricom 5OOMB 25.889 68,022 34,01i

5OOMB 3i,298 30.918 62,216 31,1 08
Unlimited 24.365 I 6 8 92) 41,257 Unlimited

Thuraya Uniimited
for fir,e days

1.000 553 1,553

(not added

because only
bundles were

topped up for
the first
1,000)

Unlimited

TOTALS 81,552 89,943

Airtei
Teikorn

TOTAL
BUNDL
ES (GB)
FOR
TWO
MONT
HS

68,022

62,216

Unlimit
ed

I
-i

N/A

In summary, the data bundles procured by the Commission is a product of the mobile network
operators and was a monthly data bundle tariff which expires if unutilized after 30 days. The
Commission for the purpose of the preparation for elections procured the data bundies for
various activities as shown above for the months of May, June, July, August and September.

The dataused by the auditors is only a subset of the total requirements for all these activities ancl
was picked from a diffelent context of eiection-day monitoring.

Committee Observations and Findings

Tlte submission by the Accounting Officer that the data bLrndles procured by the Conrmission
is a product of tlre rnobile nettvork operators arrcl rvas a rnorrthly data bundie tariff r.vhich expires
if trriLrtilized after 30 days and firrtlter. that the Comrrission forthe prrrpose of the preparatiol for
electiorls procured the data bundles for varioLrs activities elLrcidated for the months of May, June,
.lulv, AugLrst and Septerrber appear.s reasonable.

Cornnissionfor the;.ear endccl 3(/t' June 2017
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2. The submission by the Accounting Officer that the data used by the auditors is only a sttbset

of the total requirernents for all these activities and was picked from a different context of

election-day monitorin-g indicates that there rnay be need to conduct a performance audit to

establish whether there was value for money in the purchase of the data.

Committee Recornmendations

1. Within six months of tabling of this report. the Auditor-Generai should undertake a

comprehensive performance audit to evaluate, whether there was value for money iu the

purchase of data bundies of 149,640.5G8 valued at Kshs.

127-625.926.Q0andsubmitthereport to Pariiament witir a view to inform arry changes that

may'be necessar),in the pianning and procuring of data for futut'e election activities.

(ii) Exarnination of Payment Vouchers

Examination of Payntent Vollchers reiating to pLirchase of Thura,va IP+ SIM loaded with

r-rniimited data bundles foi five (5) days and others strpplied has revealed the lollou'ing

infbnnation:

PV No. PV Date Delivery No Delivery Date Qqv Amount (Kshs.)

266 25.09.17 142940 2.08.17 700

8832 22.07.t7 300 639,028,488.00

r502 26.01 . i 8 144444 24.08.17 553 273,869,352.07

Sim Cards

1118 8.r2.17 r 000 767,681,672.00

Total 2553 1,080,579,5 12.07

An audit review of records revealed anomalies as follows:

(a) Mismanagement of 553 Thuraya Moderns and SIM Cards Loaded with Data

Deli'eryNoteNumberl44444artachedtoPayrnentVoucherNo. 1502indicatethat553Thttral'a

Modems and SIM Cards loacied rvith Data were delivered on 24 August 2017. However. records

nraintaiped on Stores Ledger Card 53 Nuurber 421532 and Counter Receipt Vor-rcher S li
Nunrber 5939334 shou,that these goods were received on 5 October 2017 and 17 .lanr-rary 2018

respectively.

The goods u,ith a vaiue of Kshs.303.822.241 includeci in one (1) invoice paid through Payrrent

Voucher Nos. 266 arrd 1502 u,ere therefore, not used for the intended pu|poses.

Submission by Accounting Officer

Report o1 rlte Exatnination of the Report o! the Autlitor Oeneral .[or rhe l:inancial Staremenrs.for rhe lndependent Elecroral Boundaries
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The Thuraya Modems were plocured in accordance with the contract for Supply and Delivery,
Installation, Implementation, Comrnissioning of Network for Result Transrnission System
fender No. IEBC/56/2016-2017. The intended purpose of the Tiruraya Modems as stated in
ciause 8.2 of the contract is for use during the General Elections of 8tl' August 2017 and, any
subsequent presidential run-offelection, and by-elections and referendum during the duratio, of
the contract.

It was not true that the 553 Thuraya modems and SIM cards were received on 5/l1l20l7 and
l711/2018. The goods were delivered at the warehouse on 25/812017 ald inspected on419/2017
as pel tire attached delivery note No. 144444, S3 card No.427532;42750g;4275o1,Counter Issue
& receipt Vouchers and inspection report (Annex 98). The Thuraya modems and SIM cards
were distlibuteci and the bundles of all the 1553 Thuraya modems wer.e activated on 24llo/2017
and were used during the Fresh presidential Elections as per your assertion in qlrery 2.4(iii).
Futther, the Commission continues to use the modems for subsequent elections.

(b) Procurement of additionall,000 Thuraya SIM Cards tr oaded with Data

Records furtl'rer show that the Comrnission purchased additional i,000 Thuraya SIM Car.ds
loaded with Data valued at Kshs. 119,663,280.00for use during Fresh Presidential Election and
the amount w'as inciuded in Payment Voucher-Nurnber I 1 l g.

How'et'er, the audit has revealed that these SIM Cards were not delivered. and therefore, on 17
October'2017, the Commission re-activated and re-used 1553 SIM Cards earlier purchased for
the General Elections.

In the circumstances, the lawfulness, authorization and value for money of the expenditure of
totaling Kshs.1 19,663,280.00 cannot be confirmed as required under Section 68 (1) (a) and (b) of
the Public Finance Management Act, 2012.

Submission by dccounting Officer

The 1000 Thuraya moderns used during the General Elections (GE) were loaded with data
bundles whicir expit'ed five (5) days after activation and therefore could not be re-used for tl-re
Fresh Presidential Election (FPE).

Fot'FPE, the Cornmission had 1553 Thuraya modems of which i000 had their bundles utilized in
8/8/17 Eiection as explained above. The remaining 553 which were delivered after glgl2OIT as
per Clause 7.11.2 of the contract had unused bundles. Therefore, the Commission only procured
data bundles for i 000 Thuraya modems (NOT SIM cards) because they had been utijized before,
during and after August 2017 GE.

Cotnrnisston.[or the lgctl ended j0't, ,]une 2017
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It rvas worth noting that the 'fhr-rraya SIM cards were never procr-rred separateiy. bLrt rather tliel'

r,vere in-built in the Thula,va modems and delivered r,vith bundles. Upon expit'1, ol'bundles. the

Commission did rTot bu1,' additional SIM cards again but rather topped Lrp the bundles for the

l0C0 sim carcis.

Committee Observations and Findings

The submission by the Accounting Officer that the Thuraya modems and SIM cards rvere

distributed and the bundles of ali the 1553 Thurraya modems were activated on

24lrcD0n and w,ere used during the Fresh presidential Elections. appears to be

inconsistent with the table submitted (by the Accounting Officer) under paragraph 7.0.i

that seems to indicate that oniy 1000 Thuraya sint cards were topped up for the FPE

because their 5 day bundles were finisheci. It w'ouid highl.v- unlikeiy that all 1553 modems

were activated oniy activated on2417012017.

2. The submission of the Accounting Officer that 553 Thuraya modems and SINI cat'ds were

received on 5ll0l2O17 and 171112018. delivered at the warehouse on 251812017 and

inspected on 41912017 appears to corroborate the Auditor General's observation that

goods with a value of Kshs.303,822,247.00 included in one (1) invoice paid throu-eh

Payment Voucher Nos. 266 and 1502 were therefore. not used for the intended purposes

which was to act as back-ups for the GE.

3. Pursuant to the submission of the Accountin-t Officer that the Thural'a modems and SIM

cards weie meant to act as back up where there r.vas a failure fbr fi'om SIM cars frorn the

MNO at a Presideltial Election. the Committee observed r,vith great reservation that there

wouid be pruch vaiue in future use aS PEs are held ope every five yeat's.

Committee Recommendations

1. Within six months of tabiing of this report, the Commission shouid undertake a

comprehensive audit to evaluate the viabiiity of using the 1553 Thurr-aya modems and

SIM cards for furure eiections and submit the reporl to Parliament w'ith a view to infomr

apy changes tilat may be necessar)- in the piamring aud procuring of data tbr tittr"tre

election activities.

Tlre Commission further purchased 31,928 otlier additional SIM Cards for use on 26 October

20i7. However, records show that 23,267 SIM Cards were received and distributed to

Constituencies, leaving a balance of 8.667 SiM Cards rvhose r"rnit price is Kshs'515.00 that were

purcirased at Kshs. 4,463.505.A0 but were not delivered.

Contnti.rsion for the 1'eq, ,rar, t(/t' June 20 t 7
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Subrnission by Accounting Officer

The Accounting Officer stated that it was not true that the Commissiop purchased 31,928 sim
cards fi'om Airtel Networks ltd and distributed. only 23,261. The Comrnission ordered for 31,29g
SIM Cards which were all delivered and instalied in KIEMS kits as per. the Deiivery Note
No. i46935. inspection repofi and distribution list.

Committee Observations and Findings

The subrnission of the Accounting Officer that the Commission ordered for 31,298 SIM
Cards which were all delivered and installed in KIEMS kits as per the Delivery Note
No.146935, inspection report and distribution list (attached. to the submission) appears to
jndicate that the Commission did not avail documentation required under section 6S(2)(n)
of the Public Finance Management Act, 2012 that requires ail Accounting Offrcers at ali
times to ensure that all applicable accounting and financial contr-ols, systems, standards,
Iaws and procedures are followed when procuring goods.

Comrnittee Recommendations

Accounting Officers must at ail times ensure that all applicable accounting and financial
controls, systems, standards, laws and procedures are foliowed when procuring or-

disposing of goods and services as provided for in Section 68(2)(e) of pFM Act 21lz
and section 1 03 of the Public Procurement and Asset Disposai Act, 201 5.

(c) Undelivered SIM Cards from Another Firm

The Comrnission also purchased other 27,237 SIM Card.s from anothel firm for use on 8 August
2017 - However. records show tliat 26,674 SIM Cards were leceived and distributed to
Constituencies, leaving a balance of 563 SIM Cards whose unit price is Kshs.650 that were
purchased at Kshs. 365,950.00 but rr,'er-e not delivered.

Submission by Accounting Officer

The Acconnting Officer stated that it was not tlue that the Commission received 26,674 SIM
Cards fi'om Telkom Kenya ltd. The Commission ordered for 27,237 SiM Cards which were fuliy
delivered and paid for as per delivery notes dated 19th June 2017 for 26,674 and another one
dated 20 July 2017 for 900. Invoice No.HEA17091769270 and delivery notes are attached. The
payment voucher no. 541 for the same is available for audit review.

1
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Comrnittee Observations and Findings

Tlre submission of the Accounting Officer that the Comrnission ordered for 27 -237 SIM
Cards whicir r,vere tully deliverecl and paid for as per cielivery notes dated 19tr'Jr-rne 2017

for 26,674 and another one dated 20 July 2017 for'900. Lrvoice No.HEAi7091769270
(attached to the submission) appears to indicate that the Commission did not avaii

documentation required under section 68(2Xn) of the Public Finance Management Act,

2012 that requires ali Accounting Off,rcers at all times to ensure that all applicable

accounting and financial controls, systems, standards, laws and plocedures are followed

r,vhen procurin-e goo ds.

Committee Recommendations

Accounting Offrcers must at all times enslrre that all applicable accounting and financial

controis. systems. standards, laws and procedures are foilowed when pt'ocurin-e or

disposing of goods and services as provided for in Section 68(2)(e) of PFM Act 2012

and section i03 of the Public Procurement and Asset Disposal Act, 2015.

2.2 Management of L,000 Thuraya modems and sim cards loaded with data

Agdit has revealed that the first batch of 700 and 300 Thuraya Data Moderns and Sirl Cards r'vith

r"urlimited data bunclle were delivered and distributed to the Constituencies befole the General

Electiol. However- records show that only 339 modems and SiM Cards vvith data Llsage of only

4 GB were r"rsed.

Inclications are that tl're Con'rmission did not evaluate the actuai data required, which would ilave

been the basis for determination of actual cost. Fufiher. the Coinrnission has not ciarified w{ry it

was not necessary to negotiate for post pa,vment arrangements that would have guaranteed

payment for actuai data utilized.

Submission by Accounting Officer

Resr-rlts Transmission using the Tiruraya modems was one of the thlee alternative ilethods the

Commission used to assure business continuity. it was not expected that all the metirods will be

used at the same time. Transmission using the Thuraya modems was to be used iu event of

faiiure of the other alternative methods. This was risk mitigation measure as per Elections

Arnendment Act 2016 Section 39(1) (C) and 44'. and Election (Technology) Re-eulations.

Conttrti.tsion for the 1,ear ended 3(lt' Jrtne 20 t7
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As redundant iinks, the Thuraya modem soh-rtion was to ensure lO0% netu,ork availability at ail
times' This necessitated the use of the 1000 Thuraya modems during the GE. The unlimited
package was the only option that was least expensive and did not require a longer-term contl.act.

with regard to negotiation for postpaid arrangement, none of the Mobile Network Operators
(Safaricom, Airtel and Telkom) had a tariff where they give bundles to customers on credit and
then later on pay for actuai data utilized. The customer either purchases a pre-determined bundle
size or load ailtime and consumes data on the go.
Committee Observations and Findings

i- value for rnoney was not achieved in above procurement

Com mittee Recornmendations

within six months of the adoption of this report, the Comrnission mLlst develop an
election n'Ianagement poiicl, that wiil regulate the management of utilization of data on
modems and sim cards loaded and the policy shall contain parameters for evaluatilg the
actual data required as the basis for deter.mination of actual cost.

2.3 Failure to provide payment vouchers and other documents

In addition, the Comrnission has not provided for audit review payment Voucher and other
supporting documents used to pay M/s Teikom for i6,825 SIM Cards claimed to have been used
for the Fresh Presidential Election. The Commission is, therefore, in breach of Section 9 (i ) (e)
of Public Audit Act, 2015.

Submission by Accounting Officer

Payment voucher no. 949 amounting to Kshs 30,362,362.00for the provision of SIM Cards, SLA
Management APN, and APN Backhaui and services \^,as paid on 2Ol7/lSfinancial year and does
not relate to the year under review (i.e. 2016117).The voucher is however available for audit
verification.

Cornmittee Observations ancl Findings

1' The Comrnittee observed that the Commission "needs assessment" did not exhaustively
look into alternatives of procuring especially data bundles. Owing to what they called
backup, they ended procuring excess bundles some of which were not usecl. It is also
apparent that Mobile Service Providers did not want to give IEBC a speciai treatment on
type ofbundles to purchase.

2' The Comrnittee noted that the purchase of Thuraya Modems was not properly pla*ed.
\\ihile tnost otirer requirements had been budgeted for, the need for Thuraya satellites rvas

Report ott lhe Exctnination of the Report oJthe Autlitor oeneralfor the Financial sratententsfor the lnclependent Electoral BoutldariesConnissionlor the year ended 3(1,, June )017
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an aftefthought. As a result the execution lvas not optimal use of resources. A further

analysis shou;s that the former commissioners had planned for the eiection well in

advance but the pian had to be reviewed by the new team. Althor"rgh it is the mandate of

the Commission to review plans and strategies, it is irnportant that Pariiament revisits its

approach of repiacing Cornmissioners. Late replacement leads to situatiot'ts where key

plans end being distorted, as was the case for satellites procurement.

3. There was also disagreement as to whether or not the data bundles were loaded on tlte

Thuraya SIM cards. This matter has since been clarified based on the evidence brought

before the Committee. The Commission needs to improve on its record management at

the stores and coordinate better its logistics functions.

Cornmittee Recommendations

1. The Comrnission shoul{ in tuture conduct comprehensive needs assessment including

alternatives when procuring data bundles.

Z. A review of the satellites purchased to establish whether there is value for money in

terms of future utilization.

3. The Commission should improve its store record management using ICT systems that are

readily available in the market.

4. MNOs should be cornpelled to provide cost-effective services to the Comrnission when it

comes elections management. Eiection management is a public interest issue that should

not attract profit.

3.Procurement of data centres and back up infrastructure (cloud services)

A letter Ref No. GISiBUMENLLI2}|T-0000021822 dated 28 June 2017 and IEBC's response

Ref No. IEBC/ADMl5ll7 dated 30 June 2017 confirms installation of Database on the NTT

Cioud based piatform in London UK from 29 June to 30 September 2077.

According to the addendum to the evaiuation repofi dated 28 September 20i7, the suppiier had

admitted igability to ilstall Result Transmission Systems (RTS) in the local enviroilment dtte to

time arrd technical constraints.

Ipdications under paragraph 6 of tire scope of work contained in the Terms of Engagement tbr

Safran identity and Security Limited dated l7 October 2Ol7 are that" the sr-rpplier was contracted

by the Commission to install and confi-eure backup and backend infrastlucture (Cloud Service)
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which included installation of RTS appiication; Data Base and Systern Security and monitoring
access as may be requested.

3.lAudit Findings

In all, IEBC spent on Back Up Infi'astructure (Cloud Services) for Supply and impleme,tatio, of
iEBC primary and secondaty d.ata centres for General Election and Fresh presidential Election
respectively Kshs.249,128,933.52 and Kshs.73,677,1i7.88.00. The Comrnission was to build a
new converged server for primary data center and disaster recovery site to support its electoral
technology requirements and other Commission IT operations. The data centers were to provide
a seamless access and high availability service to comply with provision of all election laws.
Tire tender was evaluated and awarded to a contractor at a tender sum of Ksh s.249,t2g,933.52 on
2lMarch 2017.

Exarnination of records revealed that the contractor has been paid the entire contract amourt of
Kshs'249.128,933.52 for delivery of hardware. However, the Commission paid the rrendoi.
before testing and commissioning of tlie equipment.

Otirer related expenditure were the foliow.ing:

Seryices

Provision of IBM server
monitoring solution

infi'astructure and KIEMs security

Contract fol BVR IBM server infrastructure maintenance and KIEMS infi.astructure security
monitoring solution was awarded through direct procurement method to a firm at
Kshs'452,006,003.77 on i7 July.2017 for aperiod of one (1) year ending in June 201g. The
Cornmission has explained that Kshs.83,09 4,240.00 has so far been paid out of
Kshs-452,006,003.00 and the contract has been terminated.

These expenditure unless implementeci judiciously for on-going back up ald data centre
inftastructure, could lead to nugatory investment. The investment was anticipated to inciude;

(a) Vulnerability and event managemeilt
(b) Cyber securitl, operations center (CSOC)
(c) SOC autornation

ValueContract
Kshs
452,006,003.77

tyProVISIO ofn Oracl basedata and secun SO utlon 273,643,447 .00
Provision of Co-location services for centre and disaster recoverv
srte

data 28,035,293.69

753,694,734.45

Cotnntission.[or tlte yea1. au11u4 _rdt, ,/une 2017
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(d) Web application firewalls
(e) Anti-distributed denial of service solution
(0 Next generation firewalls" email security and licenses

(g) Network discovery and compliance solution
(h) Training on deployed security solutions

(i) One-year hardware warranty and technical support

Submission by Accounting Officer

The Accounting Ofticer stated that it was not true that the Comrnission paid the vendor before

testing and commissioning of the equipment. The contract for the supply, delivery, installation,

cornmissioning and support of the IEBC primary and secondary datacenter hardware alld storage

was signed on2210312017, clelivery of the ecluiprnent done on 30tr'June 2017 (delivery note and

technical test and acceptance done on 1 1th July 2017 by contract implernentatioit committee. The

vendor issued the warranties on 13 June 2OlTandPayment made on 14'h Septernber 2017 after all

the above requirernents had been met.

With regard to sourcing of IBM server infi'astructure and KIEMs security monitoring solution

usilg direct procluement the Commission used the rnethod pursuant to section 103(2) (d) of the

Public Procurement and Asset Disposal Act, 2015 which provides the following:

"the procuring entity, having procured goods, equipment, technology or services fi'om a supplier

or contractor, determines that additional supplies shail be procured from that suppliel or

contractor for reasons of standardization or because of tire need for compatibility with existing

goods, equipment, technology or services, taking into account the effectiveness of the ol'iginal

procurement in meeting the needs of the procuring entity, the lirnited size of the proposed

procurement in relation to the original procurement, the reasonableness of the price and the

unsuitability of alternatives to the goods or services in question"

Tlre BVR System in use was acquired by the Commission in 2012 and holds critical data on the

register of voters. The curlent voters register is hosted in IBM server infrastructure.

With regard to auditor's comrnent on tlu-qatory investment the Cornmission wotrld iike to

lespond as foliorvs:

The Commissiol was not only acquiring the IBlr4 security solutior-r for the Stl'August 2017

Geleral Eiection support but also to secure its internai systenls and netw'ork which are used in

the clay to day operations of the Commission's mandate including the elections as indicated in

the IBM terms of reference.

lleport on the Examination ofthe Reporr ofthe Auditor Generalfor the Financia! Statententsfor the lndependent Electoral Bounclaries
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The BVR system runs on IBM selvers, IBM conducted an assessment which showed that the
tnaintenance of the servers were out of lvarranty. The assessment repoft indicated that the
sllppoft was critical.
The provision of IBM Server Infi'astructure and KIEMS security monitoring solution contract
included the following: -

a. Maintenance of tire BVR server's infrastructure. This was delivered before the election as

per attached IBM Maintenance report.
b. Security Opelation center was used during the 8/8/2017 GE as per IBM sign off Report
c. Supply of other security monitoring solutions for the GE

Deiiverable item number (c) above was riot implemented because IBM telninated the contract
on 9th October 2017. All tlie unverified deliverables i.e. item (a) to (i) in the audit query fall
under this deliverable.

The Commission under-took a joint verification exercise with IBM on June 2018 to determine the
value of the work done up to the point of termination for discharge of liability if any.Foilowing
this exercise IBM have delivered as shown in the table below;

t
n

1

SOI,{JTION QTY

PRICE
SCIIEDUI,E
(INCL
t6%v AT)

DEMAND
LETTER(INCL
l6oAYAT)

PENDING

Supply and installation of
the security infolrnation
aud event management

so lution (SIEM)-qradar'

2 6 i 5,569.51 197,000.00 4i 8,568.51

2.

J

Supply and Installation of
a Vulnerability and patch

management solution.
2 30,244.39 30,000.00 244.-19

Provision of Cyber
Security Operations
Center (CSOC)

1 720,214.96 689,500.00 30,714.86

Supply and Installation of
the Web Application
FiLewall (WAF)

2 193,3 89.99 147,000.00 46,3 gg.gg
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SOLUTION QTY

PRICE
SCHEDULE
(INCL
16%vAT)

DEMAND
LETTER(II{CI,
i6%vAT)

PENDING

7

Supply and Installation of
the Next Generation

Firewalls

4 85,578.90 2,900.00

8.

Supply and Installation of
the Unified Threat

Management (UTM) &
Email Security solution.

2 304,427.07 264,000.00 40.427.07

10.
Supply and Installation of
Haldware Servers

2 r97 ^767 ,24 149,000.00 48,767.24

11

SOC services:

Implementation services

and Project lr4anagement

Services

2 770.160.25 394.000.00

14.

Maintenance and Support

Services for the BVR
SCTVCTS

LOT 190.133.28 62,300.00 127,833.28

TOTAL 4,351,,743.32 1,935,700.00 2,416,043.32

a

a

utr

82,678.90

376,t60.25

The $800,000 was mandatory payment upon execution of the contlact.

The IBM deliverables are totaling to $ 1,935,700.00 according to their demand based on

the joint verification exercise between IBM and IEBC. However, the Cornmission is in

the process of validating tire termination process in accordance with the terms of the

contract which carries with it penaities and surciralges and shall be applied accordingiy

before the payment of the balances.

The Commission confirms that a number of deliverables have been installed and are in

use in the daily operations in supporting tire tecturology and security of the Commission's

operations. For the pending deliverables, which rnainly involves installation,

configur.ation, and commissioning. the Commission will complete the respective project

deliverables accordingly once tire contract settlement process is complete.

a

,

I

I

11.

llI
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With regard to provision of coliocation selices amounting to Kshs. 28,035,283.68 the
Commission would like to lespond as follows: -

The Commission's Datacenter based at Anniversary Towers, 17th floor, was commissioned in
2010.Its location, proximity to ground floor. accessibility and environmental conditions are not
ideal for the magnitude of the Commission's operation. Equally the data centre was aiready
obsolete in all aspects.

This is u'l.iat informed the Conimission's decisior'r to procure co-location services with a modern
data centet' I'acility for the Commission's day to day operations and elections, and to recruit a
managel'to be specificaily responsible for this function. The co-location data centre services are
currentlf in use for the operations of tl're Commission and wiil remain in use for at least the next
5 years.

Witlr regard to investment of Kshs . 273,643.447 .00for provision of Oracle Database and Security
the Commission v.,ould like to provide the following representation: -

The need to procure Oracle database licenses was a requirement for the installation of KIEMS.
Foliowing a review and assessment of the Commission's technoiogy environment and secudty
systems by Oracle there was need to ensure proper security of the Commission's database
systems that utiiize the same. The solution procured mainly consisted of the following
deliverables;

a. Tire supply of Oracle Enterprise licenses.

b. Installation of the Oracle enterprise management solution.
c. installation of Audit vault and Database Firewall.

Ali above deliverables were suppiied and used during the GE and FPE, and are currentiy
installed in the locai data Centre. This was confirmed by the KENAO Auditor.s.

Committee Observations and Findings

The Contntittee observed that all above deliverables were supplied and used during the GE and
FPE. and a1'e cllr.rently instalied in the local data Centre. This was confirmed bv the KENAO
Auditors.

Com nn ittee lteconi rn en dations

The Commission should expedite the settlement of ail genuine payments due to the suppliers i,
older to save the public from incurring additional costs that would arise from potentiaiiy
protracted Iegal disputes.

[?eport on lhe E:aninaliott of the R,eporr oftlrc ,luditor GeneralJor the Financial Sta/enentsJtor the Independent Electoral Botmdaries
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3.2 Change of Mode of Result Transmission trnfrastructure

Although it has been explained that the technical specifications for new collverged prirnary and

secondary data centers was to support its electoral technology requirements and other

Commission's iT operations, whose primarl, pulpose was to aid transmission of election results

among other functions. the Commission changed result transmission system to what is casually

referred to as "cloud services".

in the circumstances, it is not possible to confirm the lawfulness and value for money for the

expenditure totaling Kshs.249,128,933.00 relating to Primary and Secondary Data Centers as

required under Section 68(1Xa) and (b) of the Pubiic Finance Management Act. 2012.

Subrnission by Accounting Officer

The Accor-rnting Officer stated that it was not true that the only primary pulpose of the servel's

was to aid transmission of election results. The Comrnission was replacing its aging

infrastructure as pel tire terrns of reference in the contract provided. The Commission has since

migrated all its servers including results transrnission systems and data bases into this

infrastructure.

Committee Observations and Findings

l. The explanation by the Accounting Offrcer that the Commission was replacing its aging

infrastructure as per the TORs in the contract was unsatisfactory in light of the fact that

the it did not explain the casuai change of the result transmissiorl s\/stern to "cloud

services" and therefore the Committee could not establish the lawfulness q.nd value for

money for the experrditure totaling Kshs.249,128,933 relating to Plimary and Secondary

Data Centers as required under Section 6B(1Xa) and (b) of the Public Finance

Management Act, 2012.

2. The Committee marked the matter was marked as unresolved

Committee Recommendations

1 . Within 6 months of the adoption of this report, pursuant to the provisions of section 3 8 of

the Public Audit Act, the Office of the Auditol General should conduct a procurenlent

audit to establish the lawfuiness and value for money for the expenditure totaling

I(shs.249,128,933 relating to Primar'1,and Secondary Data Centers as required uncier

Section 68(1Xa) and (b) of the Public Finance Mana,qement Act. 2012.

4.Punchase of oracle database and securifv solution

(i) Background and Award of Contract

Reporr on the Examinc,tion ofthe Report qfthe Auditor OeneralJor the Financial StatententsJor the lndepenclenr Electoral Bountlaries
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Examination of recolds show that a vendol was instructed through unreferenced letter dated 13

April, 2017 to offer review and assessment of election technology. The vendor submitted a
report on 3 May, 2017 and on 23 May. 2017 the Commission developed Terms of Reference
based on the vendor's recornmendatior-rs.

The contract for supply and provision of the database and Security solution was awarded through
dilect procurement to the same vendor at a contract sum of Kshs.273.6 43,457 .00 within tlu-ee (3)
days starting with tender opening on 29 May. 20 I 7, evaluated and negotiated on 3 0 May , 2017
and awarded on 31 May, 2017 .

(ii) Audit Findings

(a) Unplanned Expenditure
Tlre Commission procured these licenses at Kshs. 273,643,457.00 Examination of records shows
that the ICT department at IEBC requisitioned the purchase of Database Solutions and Licenses
at a cost of Kshs. 80,000,000.00 There appears to have been an excess expenditure of
Kshs. 193.643,457 .00

Submission b5r Accounting Officer

The Accounting Officer stated that with regaid to supply and provisiol of the database anci
security solution using direct procuretrlent the Commission used the method pursuant to section
103(2) (a) of tlie Public Procurement and Disposal Act,2015 which provides the foliowing: -

''lhe goods, v,orl<s or services are available onlyfrom a particular sttpplier or contractor, or o
particulqr supplier or contractor has exclusive rights tn respect of the goods, works or servtces,
crnd no reasonable alternative or substitute exists"

The IEBC voters' registlation data is hosted in an Oracle database piatform. Oracie is the onl1,
service provider for oracle licenses for database and related services

The User directorate requisitioned for the purchase of Oracle licenses at an estimated cost of
Ksh. 80,000,000.00. The Comrnission had planned to only procure the Oracie licenses. However,
KPMG Audit report provided insight on the status of the database of register of voters which
infonned tlle neeC fol the review and assessment of the Commission's technology. Oracle
technologies '\^/ere in this regard engaged to undertake the review.

After a review and assessment of the Cornrnission's technology, it became ciear that the extra
funds were required to purchase Oracle database and security solution to adequately address the
gaps identified. This required additional funding which was then sought in the 2017 /2018
financial year to blidge the budget gap and tire same approved by the National Treasury on 3011

August 2017.

Conmi-s.sion.for the yar ended 3dt' Jute 2017
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The Commission further" reviewed its procurement pian which was approved by'the Accounting
Officer to facilitate the procurement of the oracle database and security solution. It shor-rld be

noted that, no procurement process can be initiated before budget availability and approved

procuremerlt plan in IFMIS.

Committee Observations and Findings

1. The Commission had plamred to only procure the Oracle licenses.

2. The KPMG Audit Report on the status of the database of register of voters inforrned the

need for the review and assessment of the Commission's tecirnology and consequentiy.

additional funds to the tune of Kshs.193^643.457 vveLe incurred to pui'chase the Oracle

database and security soiution to adequately address the gaps i<ientifled.

3. The matter was marked as resolved.

Cornrnittce R ecommendations

1. Accounting Officers should always ensLlre that all applicable accounting and financial

controls, systems, standards, iaws and procedures ale followed when procuring of goods

and services as provided for in Article 229 (4)(h) of the Constitution and section 68(2)(e)

of the Public Finance Management Act, 2012.

(b) Audit Verification

An audit verification revealed that the Database had been installed at IEBC but anotirer

contractor had not installed the Results Tlansmission Systen'r (RTS) application and the vettdor

had not implemented the Reai Application Cluster (RAC) for the Results Transmission System

and Database Vault.

Submission by Accounting Officer

He Accounting Officer stated that it was true that the vendor had not installed the Results

Transmission System (RTS) application in the locai environrnent due to time and technical

coustraints. Horvever. the installation of Database and RTS vvas done ou the NT f Clouci based

platform

It was also true that another vendor did not implement the Real Application Cluster (RAC) lor

the result transmission system that ailorvs up to 100 instances of a single database. The venclor

installed a single database instance of the RTS database for purposes of elections. However. a

meeting betrveen Oracle and IEBC held on 4th May 2018 agreed on plan to impiement the RAC.

Ali the milestones for the project have been delivered except for the iurpiementation of Real

Application Cluster (RAC). The cost of RAC has been withheid until the component is fully

39
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implemented. Futther, the Comrnission has not made all the payrnents and u,ili only pay when all
milestones are satisfactorily achieved.

All tlie other Oracie database deliverables were irnplemented as expectecl and the system was
operational and functional. This was confii'med by the auditor general. The inspection apcl
Acceptance ceftificates are available for audit ieview.

Committee Observations and Findings

1. The Commission must ensure that Oracle fully performs its part of the contract.

2. The Commission should ensure independent assessment of iCT requirements to avoid
potentiai conflict of interest in cases such as IBM and Or.acle.

3- The process of proculing Oracie was full of intrigues and must be ilvestigated to
establish who blought oracle to the commission in the first place.

Com mittee Recommendations

1. The Comrnission shouid expedite the settlement of all genuine payments due to the
suppliels in order to save the public from incurring additional costs that would arise fi-om
potentially plotracted legal disputes.

2. Within six mouths of the adoption of this report, the Cabinet Secretaiy to the National
Treasury must ensure that the Accounting Officer of the Commission adheres to
recommendation under paragraph I and report to parliament.

5.Procurennent of co-location services for data centre and disaster recovery site

Audit of contract of ploculement of Co-Location Services for Data Centre and Disaster
Recovery Site reveaied unsatisfactory matters as follows:

Award of Contract to Un-Prequalified Bidder

The Commission through letters Ref IEBC/ADMISI|S dated 22 August 2016 and Ref. No.
IEBC/ADM/5/I8 dated 22 August 2016 addressed to Kenya Revenue Authority and Capital
Markets Authority respectively requested fol names and contacts of various service providers
who positively responded to their tender for provision of data center co-location services.

In response. the two (2) agencies provided the required information thu'ough letters Reference
No. CMA/PROC/1/063 dated 29 August 2016 and Ref No. KRA/5/1003144 dated 7 September
20t6.

Report on the Exatttirtuliort olthe Report of the Auditor Ceneral .for the Financia! Statenentsfor lhe lndepentlent Electoral Boundaries
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Hor,vever, in unclear circumstances, the tender evaluation coilmittee recommended the aivard of
the contract to a firm which was iiot listed in responses. theretbre. could not provide service fbr
Co-iocation Services for Data Centre and Disaster Recovery Site at a tender sunr of Kshs.

23.r11.083.68.

F-urther, tlre contract was a_qain varied by Kshs.4-L)24.200.00 and au,alded to the fimr at Kshs.

28.035.283.68 for which no explanation has been provideci.

We reiterate the earlier recommendation that these expenditures unless implementeci jurdiciousll'

for on-going back r.rp anci data centre infrastructure. couid iead to nugatory investment.

Submission by Accounting Officer

The Accounting Officer stated that the Commission noted that the issue of Collocation o1'

Secondary site is a security issue from risk management point of view. According to best

practices, the 'hot site facility' for an organization sirould not be known. in accordance vvith the

above asseftion. The Comrnission wrote to the ClvlA and KRA as pafi of knorvledge sharing

pl'ocess wirich did not form ti-re basis fbrthe procurernent of coilocatiou services.

From their responses, the Commission noted that the firn-rs that had expressed interest in their

tenders were not owners of the collocation facilities but were only sub dealers. It is worth noting

that the process above was not meant to prequalify any company to the Commission.

The Comrnission used restricted tendering method pursuant to sectiou l02(a) and (c) of PPAD

Act" 20i5 and Section 5a$) of PPD Regulations 2006 to engage M/s Telkom which was totally

diflerent ti'om the listing of firms provided by the CMA and KRA. Attach approval for use of
restricted tender.

In the evaluation report the Evaluation Committee noted that tire bidder had prol,icieci

connectivity and repiication iinks as options at a cost of Kshs.4.924.20A.00 Tite evaluation

comurittee further noted replication iink as a necessary requiremeut for the two Coilocations sites

to vvork. Tite professionai opinion dated 16'l'Ma,u.' 2017. paragraph 4.4. noted importance of

replication links and recommended award of the same. This was approved by the Accounting

Officer on i7'l'May 20i7. Attached are the Evaluation Reports and the Prot'essional Opinion.

In regard to nugatory investment. the Commission has since migrated all its hardware sel'vers

and database systems to the co-location sites and the sites are optimally' being utilized fol tire
intended purpose.
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Committee Observations and Findings

i. The variatiou of Kshs.4,924,200.00 arose from an evaluation repoft by the Evaluation
Committee which detelmined that the connectivity and replicatiori links as a necessary
requirement for the two Collocations sites to u,ork.

2. In regard to nugatol'y investment, the Commission has since migrated all its hardware
servers and database systems to the co-location sites and the sites are optimaily being
utiiized fol the intended pLupose.

3' There appears to be a systematic challenge in the modei ernployed in planning and
evaluating its "needs assessments" fot'various projects at the Commission.

Committee Recommendations

1. Pursuant to the recomrnendation by the Auditor General. the Commission should ensure
that the Data Centre is fully operationai in ot'cier to obtain value for mone1,.

2. The Cornrnission should carry out another needs assessment to establish if the services
from lBM are required, if so, act accordingiy.

6.Supply and Delivery of Ballot Papers for Elections, Statutory Declaration Forms and The
Register of, Voters

Although t'ecot'ds show that the contract was awarded through open tender, restricted te'dering
and later direct procurement, the Commission has not provided letters of notification and
contract docuurents for all the three (3) diffelent methods of procurement awarding the same
contract.

Further, records show double payment of Kshs.20,484,474.00 though invoice No. 2017/1024
and No. 2017 /10245 dated 23 October' 2017 and 24 October 2017 respectively were issued by the
Supplier for the same service of printing of ballot papers, eiectiol forms and poll registers for
use during the General Eiection and Fresh Presidential Eiection. The Commission explains that
Kshs.i5.500.000.00 has so far been recovered, leaving a balance of Kshs.4.981,474.00.

Subrnission by Accounting Officer

The Accounting Officer stated that the Commission had provided the above reported docurnents
in its submission to the Auditol General on 3'd July 2018. The documents for.open tender,
resti'icted and direct procurernent ate available for audit review:

i. Notification of award and the contract documents for the open tender

/?eporl ott the Exanrincrlion ofthe Report ofthe Auditor General.for the Financial Statements-[or rhe ln4ependent Electoral Bounrlaries
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Notification to the bidders of the decision of the Public Procurement Revierv Board
terminating the procurement process tbr restricted tender

lIl Notification of award and contract doc,lments for the direct procLu'ements

The Accounting Officer stated that it was true that the Commission overpaid the supplier by Ksh
20,484,474.00. However, an amount of 15.5m has since been recovered by the Commission. The

vendor, without concunence of the Commission, retained Ksh 4.5m since the Comnrissiorl had

outstanding invoices as follows:

Remarl.i

Payment

pending

Paymer.lt

pending

Paytn.:t,t

&PO
pending

Payrnent

&.

rsvl5gci P(_)

pending.

Paymeni
pending

Payment

pendin.o

Paymerri

pendingr

Unapplierl

refundeel

I
I

i

_.-_-l

I

I

I--l

-l

i3

Comnissiott Jbr the ;ear endetl ;1(lt' June 20 i7

I

-l

I

I

a

st. Amnt in
No

Date
I

I

I

I

I

Description
AGPP
Xnvoice USD

IEBC PO

No.

Amount
received

I
24-Apr-

l4
IEBC
K240414

Othaya ballot paper

& forms
5,498.04 17i88s4

10
10-

Ang-15

IEBC

Kl00815
North Ugenya Balots 1,7 51.66 t779264

Nyongares Ballots ) 14) )5
11

IEBC-

K060216-
1

06-Feb-

16
Masogaleni Ballots 1.9s0.03

2.368.14

1,918.62

3,113.14

i 065

LelmokwoA.Jgechek

Ballos

Ngobit Ballots

West Uyoma Baliots
19-

May-16

IEBC
K190516

15
18-

Mar-i7
Maji Mazuri Ballots 2.742.08 1 359

IEBC
K150317-
1

30
23-Oct-

t7
2017t1024

1
Presidential Forms 1 03,168

32
15-

Mar-18
5

Byelection ballots -

NA Kitui West +
CAW Kinondo +

CAW Ruguru

24,920.4

296.125Unapplied receipt

796,725GRAND TOTAI, 145,573.2

150,551
Account
Balance
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Cornrnittee Observations and Findings

i. The Accounting Officer submitted that the Cornmission had provided documents reiating
to open tender, restricted and direct procurement to Auditor General on 3'd July 2018for
audit review.

2 The Vendor retained Ksh 4.5m since the Comrnission had outstanding invoices without
concurrence of the Commission

Committee Recornmendations

1. The Commission sl'rould fuliy recor/er- an)/ overpayrnent macie to Al Ghurair for the
supply of ballot papers and forms.

2' The relevant irrvestigative agencies should investigate the process of procuring ballot
papers aud more oafiicularly on claims that the Chairperson of the Commission together
with others attempted to iufluence the award of the tencier foi' ballot papers against tire
procurement procedure.

3. Within six months of the adoption of this report, the Cabinet Secretary to the National
Treasuly must ensure that the Accounting Officer of the Commission adheres to
recommendation under paragraph 1 and reporl to parliament.

4. Within six months of the adoption of this repofi, the investigative agencies must ensui.e
that they enforce the recommendation under paragraph 2, take appropriate foilow-up
action and leport to Parliament.

T.supply and Delivery of Ballot Boxes for the Generar Elections

Examination of records shows that the Commission awarded the lowest evaluated contract for
the supply and delivery of 106,000 bailot boxes for the general elections to an engineering works
contractor at a contract sum of Kshs. 196,100,000.00 (or Kshs.i,B50 per unit).

Change of Contnact Price

Records show that tl-re Commission procured additional 42,g27 ballot boxes for. Fresh
Presidential Election at a unit rate of Kshs.2.500.00 insread of Kshs.2,250.00 offered bv the
supplier resultirrg in an excess paymenr of Kshs.10,731,750.00.

Futther, the Corlinission has uot justified change of unit cost f1om the initial amount of Kshs.
1,850.00 to Kshs. 2,500.00 from the film without a validly executed contract. Ildications are that

Report on the Examinatiott ofthe Report o-l'the AuditorGeneralJor the Financial Statenentsfor the lndependent Elecrora! Botmda,es
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there was an attempt to vary the contract which has resulted in total excess payn'lent of Kshs

27.902.ssj.00.

In acidition, a verification undertaken in twenty-eight (28) sampleci counties across the cor:ntry
revealed that there was inconsistencies on issued baliot boxes maintained at IEBC warehouse in

Nairobi compared rvith actual receipts in the field resulting in a variance of 9.10i ballot boxes

which have not been adequately accounted for.

Subrnission by Accounting Officer

The vendor, Ms. Belgon Engineering Works Ltd. specializes in fabrication works inciuding
lablication of ballot boxes and licis. The firm has previously' supplied the Commission witlr
f'abiicated ballot bo;<es and the same used in various elections.

fire Cornmission started procurement process under tender IEBCl44l2017l18 r,virere the bidder

quoted a unit price of Kshs.2,250.00 for the additional42,927 ballot boxes for Flesh Presidential

Election. The notification of award dated 29tl'september r,vas issued and was accepted by the

Supplier on 2nd Cctober 2017. However, the suppiier expressed inability to nleet the deadline fbr

26'r'October 2017 election because of time constraints.

On 4'r'October 2017 the supplier held a meeting with the Commission to express his concerns

arrci on 5'l'October 2Ol7 he fbliowecl it a ietter proposing a way fbru,ard which involved a

combination of local and international production. This involved addition cost ir1 tel'rrs of freight

amounting to USD 302,335.00. The Commission abandoned the tender because of cost

implication and risk related to late delivery. No contract was signed.

Tire Commission initiated a fresh direct procurement which closed on 10tl' October 20i7 . The

supplier made an offer of Kshs. 2.500 per unit which was arvarded. The supplier accepted the

award. Contract was signed with the supplier on 17th October 2017 .

The increase in unit price from Kshs. i,850.00 to Ksirs. 2,500.00 was occasioned by shorter

deiivery timeiines required fbr the Fresh Presidential Election than required for the Generai

Election. The supplier's production capacity' was not adequate to prodr,rce the required quantity'

within iess than two weeks necessitatin*e deployment of extra resources b,v the suppiiers.

It is not true that there were inconsistencies of records on isslred ballot boxes maintained at the

iEBC warehouse. Attached is Stores Ledger and Controi Card (53) 427668; 860510: 860512;

Delivery Notes and Supporting Copies of counter receipt (S13) No. 5939312 and issue Voucher

(s12)

( otntntsstrlt.litt tlrc teur entleti 30' Jtrne )0I-
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Comrnittee Observations and Findings

i. The Commission started procurement process under tender IEBC/44/2O|7llB where the
bidder quoted a unit price of Kshs.2,250.00 for the additional 42,927 ballot boxes for
Fresit Presidentiai Election. However, the supplier expressed inability to meet the
deadiine for 26'l'October 2017 election because of time constraints and proposed a design
variation of USD 302,335.00. The Commission terrninated the tender.

2- 'fhe Commission initiated a fi'esh direct procurement and awarded the tencier to Ms.
Belgon Engineering works Ltd at an offer of Kshs. 2,500.00 per unit.

3. The increase in unit price from Kshs. 1,850.00 to Kshs. 2.500.00 was occasioned by
shorter delivery tirnelines required for the Fresh Presidential Election than required for
the General Election.

4. There appears to be a systematic challenge in the model employed in planning a1d
evaluating its "needs assessrnents" for various projects at the Commission.

Com mittee Recommendations

1. The Comrnission should establish fi'ameworl< contracts rvith more than one supplier so
that it is not held hostage when it comes to pricing with the aim of ensur.ing thatresources
of the Commission are Llse in a rvav that is effective, efficient and economical pursuant to
the provisions of section 68(1Xb) of Public Finance Management Act, 2012.

8.Supply and delivery of badges

Examination of records show that the Commission awarded a contract for the supply and
delivery of 550,381 badges on 20 March, 2017 to a construction company at a contracr sum of
I(sirs. 44,C3 0,480. 00.

Audit Findings

(a) Alteration of Contract Price Schedule
Examination of the Form of tender levealed interlineations on quantity, unit cost and the total
pr:ice figures show that the initial contract amount was Kshs.9,554,370.00, however, it was later
cancelled and changed to Kshs.44,030,480.00 for the supply of 550,381 badges. No satisfactory
explanation was provided for change resulting in excess payment of Kshs.34,476,110.00 whose
value and autholization cannot be confirmed in accoldance with Section 68(1)(a) and (b) of tire
Public Finance Management Act, 2012.

Contnission.[or the ;'e7,, u,,Orr, t(/t' Jtrne 201 7
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Submission by counting Officer

The Accounting Officer stated that it was true that there was alteration on the form of tender in

the bid document. However. the alterations were made by the bidder before submitting the bid

documents and the same ciulv counter siened.

Irrom the tenderopenirig minutes and register, the quoted price tender sum of Ksh.44.030,480 is

consistent with the form of tender amount. The quantities w'ere also consistent with the

addendum to the tender advefi. Find attached tender opening register. tender opening minlrtes.

form of tender IEBC/3112016-2017 page 33 and 35 of the bid document and the notice of the

addendum to the tender.

Committee Observations and Findings

1. Tire initial expianation of the Accounting Officer was not satisfactory to the extent that it
did not expound on the reasons that informed the alterations that were rnade by the bidder

before submitting the bid documents resulting in excess payment of Kshs.34,476.110.00

whose value and authorization cannot be confinned in accordance r.vith Section 68(1Xa)

and (b) of the Public Finance Managem0ent Act, 2012 and section 54 (2) of the Public

Procurement and Asset Disposal Act, 2015.

2. However, when the supplier was subsequently invited to give evidence before the

Committee, he was able to justify the changes on the bid documents to the satist'action of
the Committee.

Corn mittee Recomrnendations

Accounting Oft-rcers must always be guided by the Average Price List publisired by

tire Public Procurement Regulatory Authority that is designed to assist all Heads of
Procr-rring Entities. Accounting Officers and all public officials involved in the

procurement function with the necessary information to comply witir the aforesaid

Iegal requirement and in turn deliver value for money in the public service and

comply with section 5aQ) of PPAD,2015 that proscribes all transactions by public

officials in which standard goods. works and services are procured at r,rrueasonably

inflated prices.

Within tlu'ee months of tabling of this Report, the Public Procurement Reguiatory

Authority must publish an updated Average Price List in light of the fact that the last

Average Price list w'as published pursuant to the provisions of section 30 of the Public

Procurement anci Disposal Act, 2005.

Report on the Exonination ofthe Report oJthe Auditor GenerolJor the Financial Statententsfor the lndependent Electoral BoLrndaries
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(b) Variation of Contract Price

Fttrther. the Comrnission varied quantities of badges and procured 712.997 additional badges
fi'ortr tlte same sLlpplier at Kshs.57,038,160.00 resulting in variation of contract pr-ice by 130%
contrarytoSection 139(6)ofthePublicProcurernentandAssetDisposal Act,2015.

Submission by Accounting Officer

The Accounting Officer stated that it was not true that there was price variation of the badges by
130oh. rather the first contract relating to tender no. IEBC/3112016-2017 was awarded to Ms.
Talyani Construction and Genelal Supplies at unit cost of Kshs.80to supply 550,381 badges and
the second requisition of 712,977 badges was sourced fi'om the same supplier at unit cost of
Kshs.80 thlough direct procurement as per Accounting Officer approvai dated 26th April 2017.
Tirere was therefore no price variation.

Committee Observations and Findings

The explanation by the Accounting Offrcer that it was not true that tirere was price variation of
the badges by 130%o, rather that there was a variation in the amount to be supplied, that is
550,381 badges under tender no. IEBC/3112016-2017 and.712,977 badges under the second
tender was satisfactory.

Committee Recornmendations

Accounting Officers must at aij times ensul'e that all appiicable accounting and fina,cial
controls. svstems. standards, laws anci pt'ocedures are followed wireu procuring or disposi.g of
goods and services as provided for in Section 68(2Xe) of pFM Act 2olz.

Delivery Costs

Altl-rough records shou'that the cost fol'delivery of 550,381 badges to seventeen (17) Regionai
offices across the country was included in initial contract sum of Kshs.44,030.480.00, these
badges u'ere delivered in Nailobi thlough Counter Receipt Number 5982572 on 30 Ju1e,20i7.

Submission by Accounting Officer

The Accounting Officer stated that it was true that the supplier did not deliver to the regions as
per the bid document. The Commission wrote to the supplier in June 20i8 requesting for refund
and also refered the issue to the legal offrce to institute a recovery pr-oceedings (Annex 28).

Repot t on the Et-amination of the Report ofthe Auclitor Ceneral/or the Financial Statenpntsfot.rhe lnclependent Electoral Boundaries
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iCommittee Observations and Findings

The explanation by the Accounting Officer that the Commission \,vrote to the supplier in

June 2018 requesting for refund and has instituted arecovery proceedings as tire suppliei

did not deiiver to the regions as per the bid docunent was satisfactory.

2. Horvever- rvhen the supplier, Ms. Talyani Construction and General Supplies. appeareci

befbre the Committee. they submitted that the decision to deliver the badges to a central

Iocation in Nairobi arose from a round-table meeting the Conrmission had with suppiiers

earlier on. No evidence was produced to support this ciaim, though. The supplier further

submitted that they had in fact mobilized adequate logistics and r,vere prepared to deliver

the badges to the 17 regional offrces before the lattel decision was arrived at.

3. Further, the Committee established that there was no actual costing of the transpofi

element in the contract for the supply of the badges and, indeed. the Commission's letter

asking for a refund did not indicate the amount to be refunded.

Committee Recomrnendations

1. Within six months of the adoption of the report, the Accounting Officer must table a

report before Parliament indicating the status of proceedings to recover the cost for

deiivery of 550,381 badges to seventeen (17) Regional offices across the country from

Ms. Talyani Construction and General Supplies.

2. The Accounting Officer must at all times ensure that contracts are watertight and that anv

decision to vary any provision of the contract should be in u,ritiltg to avoid creating

loopholes that could lead to r"rnavoidable costly litigation.

(c) Audit Verification

An audit verification undertaken in thirty (30) sampled counties across the country revealed that

there were inconsistencies on issued badges maintained at IEBC warehouse in Nairobi compared

with actual receipts in the field resulting in a variance of 170,298 badges which have trot been

accounted for.

In this circumstance. it is not possible to confirm that IEBC procured badges whose totai cost is

Kshs. 10i.068.640 using a system that is fair, equitable, transparent, competitive and cost

effective as required under Article 227 (l) of the Constitution of Kenya.2010.

Report on the Exanrination oJ'the Report ofthe Auc{irorGeneralfor the Financial Stateutentslorthe lndependent Electoral Boundaries

Cornmissionfor the year ended 3(lt'June 20!7

49



I
Subrnission by Accounting Officer

The Accotinting Officer stated that it was not tlue that there were inconsistencies of records on
issued badges maintained at the IEBC warehouse. He stated that the stores iedger and control
card (S3) delivery notes and supportine copy of counter receipt (S13) No. 5982572 and issue
vouchers (S12) were attached.

Committee Observations and Findings

i. The submission by the Accounting Officer was insufficient insofar- as there was no
explanation offered for a variance of 170"298 badges arising from inconsistencies orr
issued badges maintained at IEBC warehouse in Nairobi compared with actual receipts in
the field.

Comrnittee Recomnnendations

1. Within three months of the adoption of the report, the Auditor General must table a report
befole Pariiament indicating the findings of the review and verification of the stores
ledger and coutrol card (S3) detivery notes and supporting copy of counter receipt (Sl3)
No. 5982572 and issue vouchers (S12).

2. The Commission shouid employ the use of ICT (Information and Communicatioir
Technologies) to improve on its record management especially i1the field.

9.Supply of gas larnp mantles

(i) Irregular Avyard of Contract
Exanritration of Palagraph 2.24 of Appendix to Instructions to Tenders MR 9 of the tender
documents required that each biddel was expected to submit a sarnple i1 a sealed envelope. The
purported winning bidder did not submit a sample, therefore, was non-responsive.

Records also shou' that the Commission did not eliminate the firm frorn the process, instead
awarded the contract for supplying gas lamp manties to the same firrn at Kshs.5,489,000 contrary
to Section 86(1) of the Public Procurement and Asset Disposal Act,20i5.

Submission by A.ccounting Officer

The Accounting Officer stated tirat Ms Matkal Co. ltd submitted a sample during tlie te.der
opening which was recorded in the sample i'egister as entry number 25 but was inadvertently
omitted in the tender opening Minutes. The bidder therefore was responsive during the
preliminary evaiuation stage and all the subsequent evaluation stages as indicated in the tender
evaluation repofis.

!

a
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I
Comrnittee Observations and Findings

The submission by the Accounting Officer that a sample during the tender opening which

was recorded in the sample register as erltry number 25 but was inadverlently omitted in

the tender opening Minutes was insufficient as no tender opening minutes were sr-rbrnitted

in support of the submissions.

Committee Recommendations
1. Accounting Officers must at all times ensure that all applicabie accounting and financial

controls. systems, standards, laws and procedures are followed when procuring or

disposing of goods and services as provided for in Section 68(2Xe) of PFM Act 2012.

(ii) Direct Procurement
Examination of dccuments has further revealed that the Commission ordered additional

mantles at Kshs.10,7I0,336 tluou-eh direct procurement.

Submission by A.ccounting Officer

Tender no. IEBC/I2/2016117 u,as a cornpetitive open tender while the second procurement for

fi'esh presidential eiection \,vas a direct procurement duly approved b,u- the Accounting Off-rcer as

per section i03(2) (b) and (d) for purposes of standardization. The Accounting Officer attached

approval for direct procurement, notification for award, and acceptance letter from the supplier.

Committee Observations and Findings

The Accounting Officer obtained approval from the Commissioners for direct

procurement under section 103 (2Xb) and (d) of PPAD, 2012.

Section 103(2) (b) and (d) of PPA,D,2012 provides:

"(2) A procuring entilv may use direct procurement if any of the

following are satisfied-

(b) due to war. invasion, disorder, natural disaster or there is an

urgent need for the goods, works or services. and engaging in

tendering proceedings or any other method of procurement

would therefore be implactical, provided that the cilcumstances

giving rise to the urgency were neither foreseeable by the

procuring entity' nor the lesult of dilatory conciuct on its part;"

(d) the procuring entity. having procured ,qoods. equipment.

technology or services from a supplier ol'contractor. determines

that additional supplies shall be procured from that supolier or

l?eporr on rhe Examinotion oJ'the Report ofthe Auditor Generaljbr the Finonciol Sruremenrslor the lndependent Electoral Boundaries
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contractor for reasons of standardization or because of the
need for co,rpatibility with existing goods, equipment,
technology or services, taking into account the effectiveness of
the original procurement in meeting the needs of the procuring
entity, the limited size of the proposed procurement in relation to
the original procurement, the reasonableness of the price and the
unsuitability of alternatives to the goods or services in questiol;"

2. The Cornmittee did not receive an explanation on the aspects of standardizationthat the
Comrnission relied on for the direct procurement.

Cornmittee Recommendations

1. Accounting Officers must at all times ensure that all appiicabie accounting and financial
controls, systems, standards, iaws and procedures are foilowed when proculing or
disposing of goods and services as provided for in Section 68(2)(e) of pFM Act 2Ol2
and section 103 of the Public Finance Management Act, 2012.

(iii) Audit Verification in the Field
An audit verification undertaken in twenty-nine (29) sampled counties across the country
revealed that there were inconsistencies on issued gas lamp rnantles mailtained at IEtsC
warehouse in Nairobi compared with actual receipts in the field resulting in a variance of 66,540
gas lamp mantles u,hich have not been adequately accounted for.

Submission by Accounting Officer

The Accounting Officer stated that it was not true that there were inconsistencies of records on
gas iamp mantles maintained at the IEBC warehouse. Attached is Stores ledger and control card
(53)860860;427635;860604, delivery notes and supporting copies of counrer receipt (S13) No.
5939304 and issue voucher'(S12).

Committee Observations and Findings

1. The submission by the Accounting Officel' was insufficient insofar as tirere was no
explanation offered for a variance of 66.540 gas lamp manties arising from
iuconsistencies on gas lamp mantles maintained at IEBC u,arehouse in Nairobi compared
r.vith actual receipts in tire fielc.

Committee Recommendations

Within three months of the adoption of the repoft, the Auditol General must table a report
before Pariiarnent indicating the findings of the review and verification of the Stores

1
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ledger and controi carC (S3)860860; 427635; 860604, delivery notes and suppofiing
copies of counter receipt (S13) No. 5%%A4 and issue voucher (Si2).

2. The Commission shoulti employ the use of ICT (lnfolmation and Communication
Tecirnologies) to improve on its record management especially in the field.

9. Supply and delivery of security seals

Examination of records revealed that tender for supplying 3.696,000 security seals was awarded

to a contractor at Kshs.19,588,800 (or Kshs.5.30 per unit cost) and contract signed on22 March

2017.

(i) Audit Findings
Examination of invoices and delivery notes reveaied that the contractor sr:pplied 2.001.600

sectrrity seals valued at Kshs.10.608,480 on22 July,20i7 leaving baiance of 1,694.400 valr-reci at

K.,shs.8.980.-120.

On 4 August,20i7. the Commission ordered 500,000 additional security seals valued at l(shs.

24.500.000 (or Kshs.49 pel unit cost) from another contractor thlough direct procurement.

Although the Commission has explained that the unit prices of seals differ due to the metallic

nature of the latter, audit verification did not observe any metallic seals as they were of simiiar
quality.

In unclear circumstances. the Commission did not cancel contract for undelivered security seais

numbering 1,694.4A0 anci the suppiier w'ent ahead to deliver these seals on 19 October, 2017

therefore. were not used for the intended purposes.

In the circumstance, it is not possible to confirm that Kshs.44.088,800 was incurred lawfully and

effectively as required under Article 229(6) of the Constitution.

Subrnission by Accounting Officer

The Accounting Officer stated that it was true that the Commission contracted MS Far East to

suppiy 3,696,0C0 security seais at unit cost of ksh.5.30. It is also true that the same suppliers

supplied 2.001,600 seals only before the eiection causing a deficit of 1,694.400. Securrity seais

are ke1,'strategic materiais of rvhich the polling would not ploceed r,vithout.

The Comn:ission did irot anticipate that Mis Far East Limited would tlot meet its cotltractttal

obligation to supply f',rlly the required seais by 2"d Aiigust 2Ol7 6 days to the eiection. To

saivage the situation the Commission resorted to Llse of direct procLlrelnent method to avert a

constitutional crisis that may have threaten public heaith, welfare. safetl,. or damage of property.
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Comntssion .[or ihe lear ended 3(lt' June 20 t7

53



Due to short delivery timelines, change of procurement method and change of specifications the
prices increased fi'om Ksh 5.3 to Ksh 49 per unit.

The specifications for the initial order made through open tender was for customized plastic seais
that required rnanufacturing plior to the supply. These are not off-the-shelf seals.

Due to the iirnited time, the Commission had no altemative but to acquire off-the-shelf seals that
are regulat'ly used and readily available. The Commission therefore chalged the specifications
fiom plastic to wire seals (metal) which cost more. Attached are reyised specifications, direct
procLlrement approval, evaluation repofi and professional opinion.

It was true that the Cornmission did not temlinate the contract with MS Far East connections.
However, applopriate rneasures have been taken to terminate the contract.

Tlte Commission has NOT acknowledged the receipt of the seals fi'om MS Far East connections
neither has it paid Ksh i 9,588,800.

Committee Observations and Findings

1. The Supplier delivered 1,694,400 security seals numbering on igtl'October,2017 that
were not used for the generai election as intended.

2- The explanation by the Accounting Officel that the Commissioir has takel steps to
teru:inate the contract, has not acicnowiedgeci the leceipt of the seais {iom \4S Far East
conlections and has not paid Ksh i9,588,800 was insufficient as it was not accompanieci
witi-r appropriate documentation.

Com mittee Recommendations

i. Accounting Officers must at ali times ensure that all appiicable accounting and financial
ccntrols, systems, standards, laws and procedures are follorved when procuring or
disposing of goods and services as provideC for in Section 68(2)(e) of pFM Act 2012
and section 103 of the Public Finance Management Act, 2Ol2 and the public
Procurement and Asset Disposal Act, 20i 5.

(ii) ,A,udit Verification in the Field

An audit velification undertaken in thirty-two (32) sampled counties across the countiy reveais
that there u'ete inconsistencies on issued security seals maintaineci at IEBC warehouse in Nairobi
cotnpared with actual leceipts in the field resulting in a variance of 579,169 u,hich have not bee,
accounted for.
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Submission by dccor.rnting Officer

The Accounting Officer stated that not true that there was inconsistencies of records on issued

security seals maintained at the IEBC warehouse. Attached is Stores ledger and controi card

(S3), deliver,v- notes and supporting copies of counter receipt (Si3) and issue voucher (Si2).

Cornmittee Observations and F'indings

The submission by the Accounting Otficer \ryas insufficient insofar as there was no

explanation offered for a variance of 579,i69 security seals arising fi'orn inconsistencies

on security seals maintained at IEBC warehouse in Nairobi compared with actual receipts

in the field.

Committee R.ecommendations

Within ttu'ee montirs of the adoption of the repoft, the Auditor General must table a report

before Parliament indicating the findings of the review and verification of the Stores

ledger and control cald (S3), delivery notes and supporting copies of counter receipt

(S13) and issue voucher (Si2).

2. The Commission should employ the use of ICT (Information and Communication

Technologies) to improve on its record management especially in the field.

3. The Commission shouid award contracts to only reliable suppliers

4. The Commission shouid consider blacklisting M/s Far East Limited for non-deiivery

11 Supply, Delivery, installation Implementation and Cornmissioning of Wide Area

Netrvork in Two I{undred and Ninety (290) Nerv Locations, Eighteen (18) Existing

Sites and Frovision of Dedicated Internet Sen'ices

(i) Award of Ccntract

The tender for suppiy, delivery. installation. implementation and commissioning of Wide Area

Network (WAN) in two hundred and ninety (290) new locations, eighteen (18) existing sites and

provision of dedicated intemet services r,vas adveftised in the three local dailies and the

Cornmission r,vebsite on 16th January, 2Ol7 . Bids appear to have been evaluated and the contract

was awarded to a firm at Kshs.728,472,393 on i0 Aprii 2017 for athree-year contract period.
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(ii) Audit Inspection

(a) Test of Internet Network

Although Paragraph 6.5.i of the contract document requires that the Comilission shall inspect
anci/ol test the services to confirm their conformity to the contract specification, records appear
to indicate that internet services were nevel'tested despite the fact that the commission has paid
Kslrs.117,965,958 (or 9AY, of the contract price) through palrrtent voucher number 1832 and

4098 both dated 30 June 2017.

Submission by Accounting Of'ficer

The Accounting Officer stated that it was not true that the internet services were never tested to
confirm their conformity to the contract specifications. The implementation of the WAN project
had several rniiestones q,hich included instaliation, testing and commissioning of the 308
LAN/WAN sites.

Each of the 308 sites were tested separately, as per the attached WAN/LAN project Sign-offs
which included confirmation of physical installation, equipment's delivereci and internet selvices
installed. Aftel the sign off of the project, the sites were transitioned to operations mode fol the
routine suppoft.

Comrnittee Observations and Findings

The explanation of the Accounting Officer that each of the 308 sites were tested
separateiy and the documentation submitted, that is, \1,'ANiLAN project Sign-offs which
inciuded confirmation of physical installation, equioment's delivered and internet
services installed are satisfactory and shouid have been availeci to tire Auditor Generai
pursuant to the provisions of section 68(2Xn) of the Public Finance Management Act,
2012.

Cornrnittee R eco rn mendations

1. Accounting Officers must at ail times ensure that they provide the Auditor General's
office where relevant, with any information it may require to fulfill its functions as

provided for in Section 68(2Xn) of the PFM Act 2012.

(b) ,Audit Verification of Internet Services

Verification of intelnet networks in thirty-five (35) counties inciicates that Wide Area Network
(WAN) which was supposed to be installed in constituency offices were not rnorking. It appears
that IEBC did not take adequate measures to assure the requisite service level expectations.

Reporr on lhe Examinaliott o[ the Report of the Auctitor General Jor the Financial Statenents Jor the lnclepenrlenr Electoral Bountlartes
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Even though this was not part of the contiact. a further test ou telephone comrnunication systeur

at tire reqional offices aiso revealed that they were not working.

Subrnission b;r .Aecouirting Offr cer

Tlte Accounting CfEcer stateci that tire internet service was installed in ali the 290 constitueitcy
otfices. This u,as verifieci and confirmed by the KENAO auditors in the sampled counties. 'fhe

installation and cominissioning i,vas signed off and the sites were trairsitioneci to operations rrocie
for the routine suppofi.

It was important to note that internet availability can be affected by downtirne from tirne to time
and when it happens. it is resolveci through the supporl and SLA provisions.Any issues of
reliabiiitlz and availability' of the services at the fieid offices are handled through the incidence
management procedures on a day'to day basis.

In the run up to 2017 Gerieral elections, the Cornmission managed to register over 14"000

candidates to contest for various elective positions using the Candidate Registration Management
System which was accessed tlu'ough this Wide Area Network.
The Teiephone Communication system was not part of the LAN/WAN project. The telephones

in the i7 former regionai offices and nationai warehouse were instailed in 2012 and are ali in
operation

Committee Observations and Findings

The expianation of the Accountin,e Officer and documentation submitted in sr-rpport that

internet avaiiabilitl, can be affected by downtirne trom time to tirne and when it happens.

it is resolved thlough the support and SLA provisions anci that any issues of reliabilitl'
and availability of the services at the field offices are handled through the incidence

management proceCures on a day to day basis was reasonable.

2. The explanation of the Accounting Officer that the Telephone Communicaticn s)-stem

r,vas not part oithe LAN/WAN project and that the telephones in the 17 former regional

otfices and national rvarehouse u,ere installed in 2012 and are all in operatiorr. rvas

insufficient insofar as no documents were submitted in support of the explanation and the

explanation did not allege that the telephones were working.

Committee R.econarnendations

1.. Within six months of tabling of this report. the Auditor-General should undertake a

comprehensive performance audit to evaluate. whether there was value for money in the
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procurement of internet services valued at Kshs.117,965,958 (or 90% of the contract
price) througir payment voucher number 1832 and 4098 both dated 30.Iune 2Ol7 and
subrnit the repor-t to Palliament for tabling and debate.

2. Accounting Officers must at all times ensure that all applicabie accounting and financial
controls, systems, standards, larvs and procedures are foiiou,ed ra,hen procuring ol
disposing of goods and services as provided for in Section 68(2Xe) of PFjvf Act 2012
and section 103 of the Public Procurement and Asset Disposal Act,2015.

l2.Irregular procurement of transport services

(i) Arvard of Contract
The Commission invited open tenders for provision of transport services d.uring the General
Elections of 2017 in all the forty-seven(47) county offices. The openilg anci evaiuation of these
tendels is leported to have been done on the same day in all county offices.

(ii) Audit Findings
Audit verificatiorr undertaken in thirty-five counties reveaied that tire Commissiou clid not have
pl'ocul-ement officels at that time therefore, iacked capacity Io procure these tlansport services at
counties. Therefole, tnost of the contracts were awarded based on predetermined budgetary
allocation issued from the heaciquarlers. In the absence of competition and fair award of
contl'acts, it is not possible to confirm that expenditure of Kshs.1,742,553,945 was fully
controlled and that the value for money was obtained on transport services as required undei
Section 68(1Xa) and (b) of The Public Finance Managemenr Act, 2012.

Subrnission by Accounting Officer

The Accounting Officer stated that it was not true that County ofltces iack capacity to procure
transpol't sen'ice. The Accounting Officer delegated the procuremenr function to the colutty
election managers for purposes of approving procurements within their respective counties.

In addition, the Commission has within its establishment 17 qualified suppiy chain assistants
serving all the counties in the field. The Commission had clusteled the counties into 17 Regions
of which the available qualified staff plovided procuren'lent relatei support services to the
counties under their respective regions. Further, the Commission in sorne instances utilized the
procurement professionals either at the county government or at the district.

Comrnittee Observations and Findings

1. The submission of the Accounting Officer that the Commission clustered the counties
into 17 Regions supported by 17 Suppil, Chain Assistants and further, the Commission in

l?eport ott the Exantinariott o./ the Report ofthe Auditor Cenera!fot'the Financial storernenrsJor the lndepenCent Electoral lJoundaries
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sorne instances utiiized the procnrement professionals eitirer at tjre count),. government or
at the distiict appeat's t be an admission that the Conirnission did not have procuremeut
officers at that time tirerefcre. lacked capacity to procLrre these transport services at

counties.

2. The subrnission that L7 Supply Chain Assistants aided by unspecified county
procurement professionals to supelvise 17 regions of a cluster of counties does not appear
to demonstlate or to confirm that expenditure of Kshs.1 .142,653.945 was fuli,,- controlled
and that the value for rnoney r,vas obtained on transporl services as requiled under Section
68(1Xa) and (b) of The Public Finance Management Act, 2012.

3. Tire Commission appears to have faileci in ensuiiiig that ali applicable staffing s,\/stents

and standards rvere foiicweci w'hen procuring of human resoLrrce services as provided ibr
iri Section 68(2)(e) of PFM Act 2012 and the Public Procurement and Asset Disposal
Act. 20i 5.

Com mrittee F"ecornrm endations

1. Accounting Officers must at all times ensure that all applicable staffing systems and

standards are follorveci when procurin-e of hrlman resolrrce services as provided for irr

Section 68(2Xe) cf PFM Act 2012 and the Public Plocurement and Asset Disposal Act,
2015.

l3.Supply'of tsVR knt internal batteries

The contract for suppll,' of 800C BVR kits internal batteries was awarded to a flrni at

Kshs.47,600,000 on 1 7 .Tanuar1,' 2017 tluough restricted tendering method.

However. examination of documents in support of procurement of BVR Internal batteries

revealed that batteries were procured. delivered in the stores but have not been totally utilized tc

date. Management maintains that the batteries are usable and that out of 8,000, 3003 batteries

have been used and expects to use the rest in future. The IEBC should reevaluate usabiiity of the

stock to ensure that expenditure totalin,e Kshs.47,600,000 rvas effective in accoldance witir

Section 68(iXa) and (b) of the Public Finance Management Act, 2012.

Submission by .4.ccounting Officer

The Accounting Officet stateC that it w'as trlle tirat the Comrrission procured 8000 internal

batteries fiom Circuit B,-rsiness S.vsterns. The supplier delivered the batteries on diverse dates and

the Commission has been issr,iing tirem on need to do basis to tile areas where there is no existirtg

po\,ver fi'om the national giid.

Tlie internal batteries are consumables that are required from time to time aud continue to be

issued. as is the case curi'entiy in the on--eoing Continuous Voter Registration.
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It's important to note that these batteries are intemal batteries fol iaptops whose shelve life on
average is 3 - 5 years. They are therefore used as spare parts for maintenance of office laptops
and as a backup and leplacement to fieid BVR Kits, which are about 10 thousand..

Cornmittee Observations and Findings

1. The explanation by the Accorurting Officer that the Commission procured 8000 internal
batteries from Circuit Business Systems which it has been issuing on a "need to do
basis" to the areas where there is no existing pou,er frorn the nationai grid r,rras not
sufficient in as fai as it failed to demonstrate that expenditure of financial resources
aulounting to Kshs.47.600,000 was incuned iii an effective way pursuant to the
provisions of section 68(1)(a) and (b) of the Public Finance Management Act,2012.

Com rnittee Recommendations

1. Witirin three months of adoption of this Report. the Conirnission should reevaluate
usabilitl' of the stock to ensure that expenditure totaline Kshs.47,600,000 is effective in
accordance with the provisions of section 68(1Xa) and (b) of the Public Finance
Management Act, 2012 and table a repofi before parliament.

2- The Commission should ensure there is rralue foi money for the batteries procured for
voter registration.

l4.Provision of strategic communication and integrated media campaign consulltancy
servtces

(i). Award of the contract
T'he Commission awarded the contract for the media campaign consultancy services to a bidder
who had initiaily quoted Kshs.764, 393,224.00. Prior to the award, two bidders who tied in the
combined score were invited for negotiations as per Section 13i(6) of Public Frocurement and
Asset Disposal Act,2075. The Commission eventually entered into tlre contract on27 |ui.y 2017
for Kshs.350,001,353. The consultant issued invoice No. PD-011576 on the same day
demanding payment of Kshs.105, 001,124.00. The invoice amoun't u,as paid through voucher
No. 155 on 1 September'.2017. The contract required 30o/opa,vrtent on pi'ovision of an inception
report.

(ii). Pa5,pr.nt before confirmation of Deliveiry, of Services
l'he contract inspection and acceptance report avaiied for audit i,erifica-rion w,as datecj November.
2017 indicating that the oayment was made before the confinnaiion of delivery of seivices. The
Con-rmission provideci a reviseci media pian r,vhich indicated a media campaign that was
concentrated over three weeks (24 July to 13 August 2017).
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(ii|. Cost of Froduction of Digitai Infomercials
The lecords of the ne-sotiations between the Commission and the two bidders invited for
negotiations indicate that it w'ould not be necessary to prociuce different infomelcials for online /
digital platforms. The same infomerciais produced for television would be the ones to be placed

in the online piatforms: you tube. twitter, facebook. integlal- eskimi. ghafla, tuko among others.

Hor.vever. management explained that the infomercials on TV were different frotn online

inforuerciais. The ccntract sum included an amount of I(shs.13,i54.161.00 beirrg cost of
producin,e infomelcials for digital piatforms. No satisfactory expianation was provided ri4ry this

was the case.

Subrnission [:y Accoumting Officer

The Accounting Cfficer stateci that the inceptiorr repoft was the first miiestone wirich entailed tire
preparation and submission of'the strategic nredia plan. The revised rnedia piau was completed

and submitteci on 27'i'.Tuiv 2017. The paynlent of Kshs. i05.001-124.0A made on I Septeurber.

2017 was in fr,rif-iiin,ent of the ciause 6.4 of the coriti'act to tendel no. IEBCi4512016-2017.

It vu'as true thai tire contract inspection and acceptance report ra,'as dated November,2017.
However. the inspection anci acceptaiice report was not the basis of making tire 1't installment but

rather it was a project implemeiitation repon meant to be used for the subsequent paymerlts.

The 70% outstanciing baiance wiil only be paid after verification and satisfactory delivery as per

the contract.

Committee Observafions and Findings

1. The expianation of the Accounting Officer that payment of Kshs. 105.001,124.00 made

on 1 Septernber, 2017 was in fuifillment of the clause 6.4 of the contract to terlder no.

IEBCl45l20),6-2017 does not appear to elucidate whether the payment was on provisiort

of an inception report.

2. However. the suppiier, Scanad. rvhile appearing before the Cornmittee, was able to

demcnsti'ate that all the key rnilestones as containeci in the contract had been tnet in due

time.

3. The Comrnittee iurther estabiished that some of tirese milestorles wet'e fulfilled months

after'rhe 2017 General Eiections as w'as envisaged in the contract.

4. The Committee noted with satisfaction that tl,e sr-rpplier submitted an accoLiilts

reccnciliaticn statenent to the Comrnission afier the first round of Presidential Election

in2017.
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Committee Recommendations

l - Within six months of adoption of this Report, the Commission must develop and table
before Parliament a strategic communication and integrated media campaign manual to
be used as a guideline for future election communication requirements by the
Commission.

2- The Cornrnission should expedite the settlement of all genuine payments due to the
supplier in order to save the public from incurring additional costs that would arise fron:
potentially protracted iegal disputes.

15.Unauthorized notification of awarded contracts

Exarnination of tendel documents and contracts show that rvinning bidders for tenders amounting
to Kshs. 1,217 ,057 ,023 .67 wet'e notified of their ar.vard b,v the Head of Procurement insread of the
Accounting Officer contrary to Section 87 (i) of the Public Procurement and Asset Disposal Act.
201 5.

Submission by Accounting Officer

The Accounting Officer stated that it was true that the head of procurement unit signed the
llotification of award. Tire Accounting Officer delegated the authority to approve the awards
pursuant to section 69(4) of the PPAD Act 201 5.

Cornrnittee Observations and Findings

The explanation of the Accounting Officer that he delegated the authority ro approve the
awards pursuant to section 69$) of the PPAD Act 2015 was reasonabie. However, the
Cornrnittee notes that there was no docurnent tabled in support of the submission tirat he
delegated authority in writing.

Com rnittee Recornrnendations

1. Accounting Officers must at all times ensure that they proviCe the Auditor General,s
office whet'e t'elevant, with any information it rnay require tc fllifili its functions as
provicied for in Section 68(2Xn) of the PFIrI Act ZAn.

lS.Failure to provide perfornnance security

Examination of records further show that tenders amounting to Kshs.4,3 12,046,372 were not
supported by the relevant performance security of 10% of the ccntract price contrary to Section
142 (1) of the Public Procurement and Asset Disposai Act,20i5.

Reporr on the Et'(tminatiol of the Report oJthe Auditor General.[or rhe Financial Stxrements.for the lnr.lependent Eiectorcrl Bozrtdaries
Conmission.[or the yeay rndrtr t/t'June 20]7

62



Sr.rbrnission by Acccunting Offlcer

For Fresh Presidential Eiections. the Ccmrnission useci suppliers for the GE w'ho had perfomred

satisfactoril),. Supplier payments ',,,rili oniy be made upon satisfactory performance is confirmed

Procedures have been pr-rt in piace to require performance guarantees before signing of contracts

in future to strengthen ccntrols around performance security.

Committee Olrservatior,rs and Findings

The explauaticn of tne Accounting Officer tirat the Commission used suppliers for the

GE u'ho had performed satisfactorily w'as inadequate to explain the Cornmission's failure

to compll,' r,vith tlie crovisions of Section 142 (1) of the Public Procurement and Asset

Disposal Act.2015 tc a-ward tenders amoLurtin_q to Ifths,4.3 12-046-372 r,r,ithout sr.rpport o1'

the ieievant perforaance securiti, of 10Yo of the contract price.

Conernittee R ecomrnen rlatioils

Accounting Officers must at ali times ensure that all applicable accounting ar-rd flnanciai

controls, systeins, standards, laws and procedures are followed when plocuring or

disposing of goods and services as provided for in Section 68(2Xe) of PFM Act 2012

and section i03 of the Public Procurement and Asset Disposal Act, 2015.

2. Within three months of the adoption of this report. the Comitission nir:st table belbre

Pariiamer-it proceciures that iiave been put in piace to ensure performance guarantees

befbi'e sigriing of ccnti'acts pursuant to the provisions of section 142 (1) of the Public

Procurement a.nd Asset Disposal Act.2015.

lT.Undisclosed Court Awards to the Commission

Audit examinaticn cf documents for various court cases revealed that the court awarded

Kshs.66,300,000.00 to the Comrnission due to various court petitions during the financial year

2015 - 2016. Horrei,ei. no evidence has been provided i'or audit to shorv that dues have been

coliected ilcm the respeciive iegal fir'ms. Funher. the dues have not been disciosed as receivable

in the financial staten'ients. The receivables from non-exchange transactions balance of

Kshs.1.403"784.0CC.00 is, tliereibre. not fairll'stated in the financial statements.

S u brn ission by r\cco'unting O'f{icer
The Commission has endeavoreci to recover costs awarded in its favor from the various

petitioriers. This entails fiiing bilis of costs against persons adjudged by the Coutt to be liable to

pay costs. This is hcwevei hainpered by the fact that taxation of costs in court takes a while to
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process' Recoverv of costs is dependent on successfully securirrg cenificates fr-orn taxing officers
in Court foilorved by appropriate execution pr.oceedings.

Furtirer. sorne petitions were filed by indigent litigants acting as sulrogates for-politicians out to
cushion themselves against award of costs. Recovery of costs tirus becomes a challelging
endeavol.

Where the Cornmission has been alvarded costs, and the same has not been taxed, it cannot
therefore, indicate the exact amounts awarded. It can oniy indicate that ap order for costs has
been made in its favour.

The Commission had previously written to the law firms which represented the Commission on
those matters on 28tl' May 2015,10th February 2016 and 28'r' November 2017 asking for an
update on the process ofrecovery ofthe costs. Copies ofcorrespcndences attached.

The Cornmission has since recovered costs in Kakamega Petition No. 7 of 2013-Arthur Kibira
Apungu vs IEBC & Another for Kshs.300,000/- and in Machakos Petition No.d of 20i3-par1y of
Independent candidate vs IEBC for Kshs. 2,225,0761-.

On the issue of disclosure in the financial statements as receivables, the Commission made a
disclosure on court awards under Note 23 contingent Assets and Liabiiities (page 32) of the
revised/audited fi nancial statements.

Committee Obserwations and Findings

1. The Comrlission has recoveled costs in Kakarnega Petiticn No. 7 of 20i3-Ar.thur I(ibira
Apungu vs IEBC & Another for Kshs.300,000.00 and in }lachakos petition No.6 of
2013-Party of Indepencient candidate vs IEBC for Kshs. 2,22s,a7g-.

2. The explanation by the Accounting Officer that the piocess of recovei-y of costs is
dependent on successfuily securing certificates fi'om taxing officers in Court followed by
appropliate execution proceedings which is a lengthy process is reasonable.

Corn mittee Reconarnen dations

1. within 6 months of the adoption of this report, the Commission rnust table a report before
Parliament detailing the status of recovery of costs.
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1 8. EZRA CiI-XILO Elr Sr,"rtslills SiON

Mr. Ezra Chiio'oa stalied bl staiing that it was his l-Tieasure to appear before the Comrnittee. He

stated that he ieceived the committee's letter of invitation in rvhicir it requested that he appears

befbre tire corirmittee io sired more iight on matters reiating to the r\r-rditor General's report on

2Ai6-2017 flnanciai staternent oi Indeper:dent Electoral and Bouirdaries Cornmission (the

Comnrission). The in',,iiaiion iette'i' expressll, stated that he haci been adi,ersely mentionecl. He

sr.rpposed. by some of his fcrmer colleagues w'ho have aiready appeared before the committee.

The ietter iro'wever. was siient on the specific areas for r,vhich his responses were required.

I{e was pleased ihat with the opportunity, he wouid be able to clarify and set the record straight

on concerns relating the Commission's financial management in the period under review. He did

so. first. as the Acccunting Cfficer at the tinie. and second. as a citizen concerned about the

effectiveness an<i the efficienc-v in the pubiic service. He had the privilege to serve in different

capacity in both local and intei'nationai public sector organizations. He mentioned that all

through his career, he had been describeci by his fellow colleagues and acquaintances as a

distinguished prof'essional. dedicated to excelience and committed to integrity.

He stated that he joined the Commission in February 2015 at the age of 37 through a very'

competitive process led bt' Pr,vC. Knowing what this appointment meant for his career and life in

general, he set out to make a difference. Every time he reftects on his tenure in his capacity of

the Chief Executive Officer (CEO) of the Commission. he can say without fear of contradiction

that they did weii despite the difficulties experienced.

LIe noted that they iiave iisteneci to narratives that are iar',ee1y shaped by what he may refer to as

"strategic misrepreserltation" aDout the financiai management by the Comilission in relation to

the 2017 eiections. tsut the reali[,'is that they registered significant irnprovernents in the

n:ianagement of funds aiiocated tc the Cornmission relative to previous experiences. He

stated that ihe Cor:.imittee.r.,as invited to the opinion by the Auditor Geueral. In 2017. the

Cornmission was oiven "a qualified opinion." In 2013, the Comrnission received an "adverse

opinion." This .,'vas ciespite tl'ie inany chalienges experienced ciuring the procurernent of diff'erent

goods and services fcr the electicns. Without itnderestimating the queries raised by the Auditor

Generai. somecile fainiiiar .,r,ith elections ii-r Kenya should be asking, how they actually achieved

that.

Ulder normal circumstances. it would have been prudent to allou' tire Accounting Officer to

oversee the audit pl'ccess and plo.iiCe clarification before any final report is made. However. he

noted that he nevei haci such a chance. He was denied every opportunity to carry out his duties as

the Accounting Officer during the audit process. He stated that he has reason to believe that it

was part of tlie scheme to irave a. report that does not reflect the true state of affairs. Having

reviewed the auOit queries, he is certain that each of them could have be expounded and put into

context had there been aciequate support from his oft-rce. Today- rve r,vould have been looking al a
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diffelent report. He noted that it had not banished liis spirit tc reinain true to self. be for-thright
u'itir facts. and above all, be cailed to account. And that rvas why he was theie tiiat day.

H stated that he would provide the generai context of the expenditure for tire period under review
before running through his responses to the specific audit queries. Towards the end, he wo,.rld
conclude and make some recommendations on the governance issues relating to financial
management by the Commission.

The mentioned that the evidence he presented to the committee inust be understood from the
point of view that he had limited access to all relevant information for reasons that are in the
public domain. He stated that he was attaching evidence that he was able to aocess either. on his
contputer, or fi'om the internet, submissions fi-om other witnesses, given by volunteers, and in
some cases, his own recollection and reflection on events.

GENERAL COI.{TEXT

He stated that:

i) Planning Context: The planning of the2017 Generai Election stafted in 2015 when they
launched a 5-year strategic pian. As a Commission, they hacl ciarity cf purpose of where
they wanted to be in five years' tirne. They believed that the Commission would be a great
institution if it delivered on three main outcomes; namely; (1) detivering elections that are

fficient, ffictive and" qedible,. (2) building a respected corporctte brand in the provtsion
o.f electoral servtces; and (3) ensuring improved and" sttstctined pu.blic confict"ence anC
participation in the eiectoral pr-ocess.

ii) in Decernber 2015. the Cornmission also prepareci and shareci withthe countrl,/ the 2017
electiot''- roariq3' r*.'ith specific details of,..'.,hat needed to be ione to eirsure credible polls.
The activities u,ere accompanied by a budget that was ra,ideiy scrutinizeci and eventually
approved by Pariiarnent. It rvas their commitment and his in particular, to apply the
resources effectively, efficiently and be accountable to the peopie of Kenya in accordance
with oul Constitution.

iii) The early planning for elections was critical to avoid the pitfalls and challenges
experienced in the run-up to the 2013 General Election. Eariy planning aiso meant early
pl'ocurelnent, early testing of technology, adequate tirne 'ior tlaining of election officials
and sufficient voter education and public outreach programme. Upon apploval of the
elections budget, as ear'ly as july 2016, the Commission ccmmenced the procurement
process for critical rnaterials for the elections. This was thi'ough open tender orocess. They
never planned to procure materials and services through direct or restricted tendering
unless circumstances dictated. As one of his colleagues used to say, "2A17 was the most
planned for elections." those who complain that they were not awar-e that over 100
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contracts tenders were floated, do not understand the planning context of the 2017

elections. But then ihe question woulC be: r.r,hy?

iu) Policy'and Governance Context: while tirey planned and starled erecution of the election

progi'amme v,'eli in aCvance. tv,ro major events happeneci rvith less than a year to the

electicii. First. Paliiaii:ent changed the iaw on elections, in particular, on electoral

technoioel,. \,ctei'i'egister. part),- rloininations and limiting tire timelines related to these

activities.

v) Second. Pariian-rent changed the governance structure of the Commission. A new team of
Commissioners assulned office just seven months to the elections. These had far-reaching

impiications nct jrist cn procurements of goods and services foi tire elections. but aiso

election managernent iu generai. Incieed. the Comrnission that planned for the eiection two

years earlier r^,as not the same Commission that finalli, in:plemented the election plan. That

was beginning of what he refers to as "a conflict of vi.sions" in terms of tire coryorate

ieadership of tire Ccminission.

i,i) He noted that he ri'as priviiegeri to work with the tw.o commissions: the Issack Hassan

Commission and the Chebukati Commissioi-r. The two teams r,vere different in terms of':

leadersilip apploacii; uncierstanding the role of coinmissioners: understandiirg tire

segregatlon of i'oies between cornmissioners and secretariat; understanding the basic

principles of strategy' aiid risk management; and understanding the procurement policy in

the public sectoi'. FIe wisheci show how these different approaches contributed to some of
the major audit queries being raised by the Auditor Generai.

vii) He stated that the role of comniissioners vis-a-viz that of management on procurement

issues were a sollrce of never ending tensions and confusion within the organization. in as

far as he 'uvas concerned. the operating policy on pubiic procLlrement is very clear in ternls

of segregation of roies. His exirerience, however. was that '"vith tire ttew Commissioners. it

was ciifficult to draw the line between their role and that of the Secretariat leading to

violation of the principle of segregation of roles. Today. it is very easy for some of the

Commissioneis tc argue that accorciing to the Public Finaircial Management Act (2012).
'the 

CEC is accoiintabie. Wnile that is true. it is important that the same Commissioners are

helci to account fcr what he ccnsiders undue interference in the procurement process.

viii) The Public Financia.l \4auagement Act (2012). the Public Prociirement and Assets Disposal

Act (2015) and Ariicle 229 cf Coirstitution of Kenya. are very specific on the roles of the

Accounting Officer. In a nutsheil, the Accounting Officer is i'esponsible for fiuancial

management inciuciing procurement. The Independent Electorai and Boundaries

Commission Act. 2A17. designates the CEO of the Cornmission as tite Accounting Officer.

Further, every year the Cabinet Secretary in charge of National Treasur,v- designates the

CEO of the Cornmission as the Accounting Officer in accordance rvith PFMA (2012). ln
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his capacity as the Accounting Officer, the CEO performs very specific duties for which he
or she is accountabie to the people of Kenya tluough parliament. Ir,4r. Chebukati calls this
" ab s o lut e r e sp o ns ib ility."

ix) In 2009 and 2014, the Public Procurement R.eguiatory Authoritl, and the office of Head of
Public Selvice issued two circuiars respectively in an atternpt to ciar-ify the role of the
Management teams and Boards on issues of procurement. The circulars acknorvledged the
itttpot'tant role of boards in proci-irement oversight, but they limited that role to approval of
the aunuai budgets, approvai of annual procurement pians, and receiving update in the
intplementation of the pians through relevant board coinmittees. Witir the principie of
segregation of roles, even the Accounting Officei, perfoln:s roles that aie very specific.
He/she cannot usurp the powers allocated to specific commirtees sei up in accordance with
the procurement iaw. Indeed, owing to the tlansition that irappened in January 2CI7, the
principle of segregation on matter of procurement was the most irisunderstood and
misapplied by the Chebukati-led team.

x) In February 2018. the Commissioners and the CEO,.^rere trairred on ccrpoiate gcvernance
by tire experts frorn the Kenya School of Government. Aftel the tlaining, ir was clear that
the Commission needed to fast-track the development so\/einance pciicy documents. In
particular, we agreed that rve would develop a boald charier as a v/ay of aidressing the
apparent conflict between the roles of Secletai'iat and the Comrnissioners. Uniortunately,
as sooll as we left the training, a campaign was initiated to get him out of office. He stated
that he was not sure that the board charler v/as ever deveioped. He stated that as the
Committee retreats to reflect on the evidence presented before it, he invites the Committee
to seriously reflect upon the immediate and long-term detriments of the cur-r.ent governance
structure in relation to financial management within the commission.

A. SPECIFIC RESPONSES TO AUDIT QUERIES

i) Purchase of KtrEMS Kit.' He conculred w'itli the responses provided by Acting CEO,
Hussein Marjan on the procurement of KIEMS. However, hs wished to provicie further
clarifi cation as follor,vs:

a. The AuCitor General does not make an adverse finding u,ith regard to the
procureinent of KIEMS. He believed that the Auditor highlighted the same in
order to provide infcrmation on one of the n:ajor procurernents for the
Commission-

b. Fufiher, the Auditor General had not taken any issue ruu'ith tkre fact that KItrN,fS
was purchased thlough direct procurement. The issue of dir"ect procuiement was
raised in tire June 2017 draft repoft before the rnanagement team provided
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ciarificaticus. ,.\ccorCin-el,v. in tireir tinal report. the moCe of procurement became

a. ncn-issug

c. i-ior,vever, since the issue of dilect procurement of KIEMS was extensively
discussed at this Committee, he wished to further clarify that the decision to go

for direct procurement was a collegiate decision supported at the highest policy
ievei of the Commission. Tire direct procurement was carried out in accordance
-,vith the lavz as per the details provided by the Acting CEO in his submissions.

d. He had seen a statement issued by Mr. Chebukati rvhich was misleading and a

rnisrepresentation of facts. This ra,as unfair to the public and he r,vished to put the

recorC straight. The Commission met severaily and it is on record that direct
pr,'ocur:ement IbL KIElt4S haci been considereci way before the n'leetiu-q of
3livfarcir. 2017.lircieed. on 28 February. 2017, when approving direct procLrrement

fcr KiEl.4S. the intention o1'the Comrnission u,as that Secretariat writes to Safran

e;<plessing intention to retain their services. In a further meeting held on i5
Ilarch. 2C"7 - aftei ievievving the status of KIEMS procurement, the Commission

dil'ected Secretariat tc lease the equipment with immeciiate effect. Mr. Chebukati

aisc failed to point or,rt that the Cornmission held a plenary meeting on 18 N4arch.

20i7 . where the riecision on an aitemative procurement process was agreed uporl.

The fbct that some members did not vote for direct procurement of Safran is a
classic exampie of hou, not to conduct a procurement process. The law on

p1'ccureinent prcvices the plocedure of making aw'ards. Once the evaluation

comi'nittee has made a recoirmendation to award. the Head of Procurernent

prepares a piofessional opinion on the process, which will guide the Accounting

Officel in approving the award. But in the case of KIEMS and a number of other

prccurements. the comrnission demanded to have the evaluation repofis and

piofessional opinions before the award of contracts. Given this situation. He

stated that he kept wondering and sometimes ioudly:

[fihen Plenary votes on an ettalttatton committee report, is tt not cont,erting

iiself into an et;aluatton committee?

LVhat happens if the mojorily mentbers oJ'Plenary yote agains't lhe au,ard as

i'ec:oittinen<ied tke by evqluaiion committee can lhe Accounling O.fficer re.fect

such ct c{ecisi,sn?

o 'tithat if titere \4;ere external interests seeking to infli.tence the av;ctr"d of the

t e n cie r t hr o ugl,i P I e ncu'y?

iie recaiied that one of the biciders made a case for leasing eqr,ripment that had

previously been used elsewhere. Under tire request by the Chairman, Smatlmatic
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made their pitch to a few Comrnissioners, the ICT team and hirnself. In a

subsequent plenai'y meeting, the Commission a,iopted a resolution to lease the
system fi'orn the company even r.vhen the prcposal by Management ream was to
upgrade some BVR kits to be used for the mandatory May 1Oth votel verification
exercise. (Plenary Minwtes).

f Aftel the Commission cancelled the KiEtrlS cDen tender and resolved to contract
Safran through direct procurement, Smartmatic u,i'ote to the Commission detaililg
how they irad a better offer than Safi'an. The letter rrras received 2 days before the
ccntract between the Commission and Safran. FIe stated that he had reason to
beiieve that the Smarlmatic's push irad somethir:g to do ,,rrith the voting on 31

March, 20i7 . The decision to go for <iirect procLiren-tent niust aiq,ays be anchored
in lau'; there are conditions precedent incii-rCing Lilgenc'i,, technological
compatibilitl,. tto,ldutdization, to just i:rention a fe.,r,. tl:at n:ust be fuifiiled. \lihile
Smarturatic couid liave offered tire leasing option. ii vras cieai ihat Smartmatic's
offer 

"r,as 
not favoured b1, 16. context w'e rveie rvorkii:g in.

i, The Auditor's report iists additional items that were puicirased for Fresh presidentiai

Eiection as shown below:

Totat ($) i

81 3,990

4,187,040

508,205

77 6.857

Total ln S 9,028,4.77

Total in Kshs. {atrate of 94.84) 856,254,499

iii) He mentioned that he 'took note that the Auditoi Geneial has not macie adverse finding on
the purchase of additional items. Further. the Con:rnission has not provided a wr-itten

Descriptiott Suantity Unit price {$)

Morpho tablets 1 500 542.66

Rugged rubber plotection 2000 !3.41 26,820

Protective carrying casing 3000 15.57 46,710

Power banks s000 29.76 149,900

Training 1 2,494,539 2,494,639

Election day technical support 4,787,A40I

Logistics, storage, u,arehousing i 508,2C5

Ten TB of data consumption on pubiic portal i0 25,350, iii

Backup infrastructure (cloud service) 77 5,957I

Reporl on the Exaninatiott of the Report of lhe Auditor Genera! lor the Financial Statentents for the lnclepenclent Electoral Boundaries
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response on tlie sarne. iie beiieved the Acting CEO should respond adequately as weli.

That saici. the Commission made these additional purchases for a numbei' of justifiable

reasons as foliows:

g. A significant nuniber of KIEMS Kits were locked in various warehouses (Embu.

Kirin,vaga. and Marsabrt) foilorving a coufr order ior preservation of Election

rnateriais: and some rvere repiacement kits foi' those that u,ere faulty after the

8l8l2A':7 GE.

h. Aiditicnai Por,;er bani<s v,,ere ordered fcr remote poiling stations that ciid not have

aciequate eiectricit;v as a risk mitigation measure fbllowing the 8/8/i 7 experience.

Aciditionai training w'as necessitated b,v- the rnociification of the system lbllowing
the Supreme Couil ruling on i1912017 and the f-act that tl're system had been

modified.

.i Eiecrion suppoi't 'was enhanced based on the experience on 818127 GE. l'he

suppoit movei frorn the 47 counties to 290 constituencies. Tl-re reqr,rirement 'flor

icgistics. stcl'age anri warehousing for FPE were sarre as the August election. Kits

had to be ::etlieveC irom the field to a central warehouse and opei'ation centre and

dispatcireC bacii to tire field.

k. The adciitionai ten TB of data was required for the transmission of results form

3ziA and iorm 34B usiirg the Resuits Transrnission System. During 81812017 GE

the Ccinmission transmitted Form 34B using Secure File Transfer Protocol

(SFTP) rirat ciid nct require additional bundles.

iv) Tirele w'as ireed fbr clouci hosting services for purposes of the Fresh Presidential Election

because Safran diC not have adequate time to configure aud test the local environment.

Taking the above factors into account, we can conclude that the additional purchases were

necessitated b-." the circumstances surrounding tire fresh election; hence justified.

v) He stated tirat had seen repcrts in the nieciia where Mr. Chebukati denies having knowledge

of Phase ii KiElviS ccr.i.tl'acl. iie ricted ihat as it can be seen froni a series of Plenai'y

meetings. that is noi true. The Cornrnission had eirgaged on Safran issue from 4 September.

2017 , ail tire ..tay to 29 September.20lT .

Supply, Delivery, Ineplemeni'a'rion and Cornrnissioning of Netlvork Transmission

i) Excess Furchase oi Da'ca Eundle: The Auditor Generai observed thai 149.640.5 GB of

data bundle val,-iec at I(shs.12l-525,926.00 r.r,ere procured fi'om the three (3) Sen'ice

Providers aird cniy 505.3 GB vaiued at Kshs.5i5.259.00 wei'e utilizeci. resuiting in

Connrissionfor the year.16.^ t0;'June 20!7
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Lrnutiiized, expired anci wastage of 149,035 GB of data bundie vaiued at
Kshs. 127.109,656.00.

ii) In tet'ms of response. he wished to associate himself with the subrnissions made by Acting
CEO Mr. Hussein Marjan as r.vell as the ICT Director N{r. James ir4uhati. F{owever, he
emphasized that the decision to have two SiM cards per k-it ,ras inf-ormed by the need to
mitigate the risk of failure of ovelreliance on one. This approacii meant that redundancy
costs (the cost of an additional SIM card and bundles) haci to be absorbed by the
Comr:rission. in terms of projection,5Ao/o of the bundles would not be utilized in the best-
case scenario. My understanding is that there .was a colleeiate decisicn taken by the
Elections Technical Committee (ETAC) which brought together membeis cf the MNOs,
political parlies representatives, regulatory agencies and the Commission on the issue of
network coverage and transmission.

iii) Mismanagement of 553 Thurraya Moderns and SIM Cards loaded with Data: The
Auditor General points out various issues on the procurement cf Silrl Car-ds and data
bundles for results trairsmission. He endorsed the position taken b,v Acting CEO on ail
aspects relating to the procurement of SIXI Carcs and bunciies. Hou,ever, He wished to
state that he was aware that 1,000 satellite devices rvere delii,ereC before the Augr-rst 8
elections and were used in those elections. He was aiso a\,'are ihat -553 devices were
delivered aftei the August 8 elections but before the Cctobelelections Vy'hile 1,000
cievices u,ere used in the August elections, 1.553 deploi,ed ior the Octcber 2017.If it is
true that the records show conflicting clates of deiivery, then that 'would. an issue of stor.e
record mailagement at tlie u,arehouse anC not because cf ncn-deli'zery.

ir) Additional 1,000 T'huraya SXM Cards Loaded with Data: Fjis undel'sranding was that
with regards to satellite devices, the SIM Cards r..zere in-built in the hardware. As a result,
lbr the second there v'zas no purchase of additional SIM CarCs but rather the provisioning
and t'e-activatiott of the in-build SiM Cards. The re-activatioir was necessarv since the
August 8 provisioning had expired as per tire terms of the ccriraci.

\/) For purposes of perspecti.ve, he wished to state that the decision to procure sateliites was
endorsed by the Commission Plenary. The Plenary approved the prooosal to acquire 1000

- 1500 satellite devices for purposes of boosting the netw'ork-. The cost'uras estimated at
Kshs 550,000,000 - 825,000,000

! Uncletrivered SIM Cards
undelivered SIM Cards.

The Acting CEO had provided evidence r',iith regards to the

i) Cne of the questions that arose during one of the sessions in this Cornrnii:tee was the type
of SIM Cards purchased by the Commission. He vrished to reiterate that these were special
SiM cards specifically manufactured and configured for tire Cornmission. These were

a
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/'\PN-SIM cai'ds. The Silvi cards couid onlr, be used for the KIEMS Kit transmission and

nothing ei-qe. Tire SiM Cai'ds could not be used on any other gadgets. The SIM Cards could
onii' be useci fbr <iata a.nd not voice. It rvouid not be proper to compare the cost of the

ordiriali'SiM CaLCs to the cost oi"ihe special SI\4 Cards offered to the Comrnission (Refer

to tande;' :;1;,icific,:iion.s us submitteci by the Commiss'ion).

ii) It t,as tt:lpoi"laui to aisc pcint out tiiat the three N4NCs ivent oiit cf their u,a)'to sLipport lhe

Cornrnission trx'ough tecmical support parti,v because of the reputational risk they vvould

suffer ha.ci the s).,siein not worked. it ivas everyrsls)5 intelest to enslire tirat tire rigltt thing
was being Cone at the time. Ol,ving to tire technical compiexity involved in setting up the

s1,'stem. it reouires technical i<now'iedge for one to understand the issue of redundancy, horv

sate llite works and speciai natlr.re of SIM cards otfered to the Cornmission.

Frocurenient of Data Ceuires aiad Backup inf'rastructure (Cloud Services)

il Cloud Ser:viee jinfrastructure: The use of cioud services was a mitigation measure to the

dela;ied arivai and instailation of seivers for the primary and secondary data centres. Due

to impeniing tiiaelines to test and configure the KIEMS kits. the Commission resolved to

acquire clcud services based on the technicai advice frorn ICT team from Safran and IEBC.

Cloud services are rental data centre services offered offsite provided by srrecialized

companies such as NTT , .4\mazoil. Microsoft. Google. to just mention a few. The services

weie to be cbtained b,v- Safian on behalf of the Commission and would last for an initial of
period cf 4 mor:ths for the 8 liugust, 2017 election. The cost w'as estimated at EUR 320,38.

ii) In the Fi'esh Fr"esicential Election. the Commission requested Safran to install the RTS in

the iocai environment in additicn to back-up cloud service infrastructure. However, Safi'an

wele categclir:a.i t;rai iiie tirie remaining before the FFE u,as not aciequate to install and test

the P.T'S ii: the iocai envii'r:nnent. As a matter of fact. as earil'as 9 Septeiirber 2017. Safi'an

hai iiicicaied thai 1'oi titetn io pioceeC to support the Commission for tire FPE. then Cloud

infrastructul'e',veuld be the optic:r given ciue to time the constraints. This u,as aiso poirtted

out in th.e negotiations. So, it is not true that Safian was contracted to install RTS in tlte

iocal eni,ironx.lent before the Octo'oer 20i7 eiection. The agreement was that instailation of

the RTS 'wc.uid happen after the eleciion.

iii) Pa.vrnents to Dr,ta Centre Contractor.' The Auditor correctly observed that the

"Commission h'as to build a new convergeci server for the primarl, data centre and disaster

reccverl, site to slipiicil its electoral technolcgy requirements anci other Comrnission ICT

opeiations." in aciciition. he wished to point out that the investment was llecessary for the

Commission's longer-tern: iCT operations for purposes of efficiency. Indeed. before this

procurement" the Con:mission Cid not have a functicnal data center neither did it have a

disaster recovery site foi a.ny of its operations. The Acting CEO has confirmed that Kshs.

24g,128,g33w'as paid after deiivery of hardware befbre testing and commissioning of tlie
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equiilment. The evidence of testing, inspection anC acceptalce i:as been 1:iovicled by the
Conimission.

iv) The Auciitor took note of adciitionai experrciitures and comnnitments i.e. t,"tcttision q/'IBM
server infi"astructure and KIEIz{S sectrrity monitoring soluiion; prot:ision of Oracle
dqlabase and security solufion; cmd provisiotz of co-location .ser,;ices' .for deta centre ancl
disaster recovery site. he agreed with the Auclitor when he said that "these expenditures
uniess irnplernented judiciously for on-going back-up and data certi'e infrastructure, could
Ieaci to nLlgatory investment." In other words, the Audirci General ha'zing r,rnderstood that
the investments w'ere for long-telrn purpose, it rvas impoi'tairt that the Comrnission
maximises the benefits.

,) Contract fon trBM: The Comrnission approved the contracting of IBM to provide
hardware, security monitoring software and technical slrpport towarC the electiol as well as
global ICT infrastructrire. The estimated cost was USD 4,351,800. He was avtarethat only
part of the contract \ /as performed. In the meantime, IBM terminated the contract because
tlie Corninission did not make payments u,ithin the timefiarrr.e expected. Fie knows that the
ICT team carried out an assessment of performance up until the poirrt cf termination and
made lecommendations ro the Commission.

vi) Based on his recoliection of status of iCT infrastructriie at rhe Coilmission, it would be
pludent for the Commission to conclude the irnplementation cf ali these infi.astructures
including re-negotiation rvith IBM ovel the terminated tender. Since this rnvestment was
for long functionality of tlie Coirirnission's ICT s)/stems, fail,-rre to impienenr the projects
r.r,ouid learre the Comrlission in a worse off oositiori.

vii) Change of Mode of R.esuits Transmission: The Ar-rciitci had i'aised issue with the
expenditure of Kshs. 249,128.933.00 relating tc piimaly and secondal",r dara cenrre given
that the Commission used the Cloud Service for the electlcns. i,ie r,,,isl-red to ;:eiterate what
he had highlighted above on the cloud infrastructure. Ti:e piocuiement of the data centre
was for long-term use by ti:e Commission for all its iCT coerations incluCii-rg eiectoral
teclinology Owing to deiays in the delivery of tire Cata cenrle infiasti'ucture, the choice for
Cloud Selvice for purposes of the election was the best decision in the circumstance. The
decision to go cloud dici riot render the investnent in Primarv and Secondarv data center
nugatory.

viii) Purchase ofOracle database and Security Soiution: k was true that the Commission
directly procured the services of Oracle and signed the contract on 3 i May 2017. The
decision to procure Oracle solution arose from a series of engagements between the
Commission and Oracle. These engagements were informed by rne fact that the BVR
system was l'un on Oracle Software. in the 2A1612A17 Procurement Plan. the Commission
had set aside Kshs. 80 million for the purchase of oracre licenses.

Conmission.[ct tlte yeut etrcleci 3l'l;' June 2017
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ix) Hovievei. on 4 Hpri! ?Ci7 . Oiacie requested. through the office of Commission Chaiular-r
for a meeiing to discuss patneisilic. Folior,ving tire meetin-e, r,vltere all Comrnissioners
\,vere preseilt. ti:e CEO vv'as requested to forntalli, invite Cracle Ken,v-a Ltd to carr), out all

assessn'tent ci'tlie cui'rei:t status cf BVR airci make recorumendatious on interventions.
Oracie Y'.?ny? Ltd caiiied out the assessn"lent and a report was presented to the Commission
on or about4 iliay' 2A17. Oracle Kenya Limited then offered the Commission a solution as

shown in the assessment report. If I recoliect corectiy. he stated that he thinks the

Cornir:ission ccnsideieci a Gcid-Piatinum solution as offered b,r* Oracle. it was at this
meeting that the Comn:issioir aporcved the engagement of oracle to provide software anci

securitl, solutioir tc tlie Commissicn.

x) Although'rne Ccrn:nlissicl had initiail3, iitciuded the Oracle Licenses as part oi'the KIEMS
tender. the pcsitioli vvas r:econsi<iered pending the or-rtcome of tire assesslnent undertaken

b), Oracie. As a result, tiie scope of Oracle soiution changed fi'om mere licenses to a

solution that included Oracie da.tabase licenses. database securitrv and technical supporl.

Therefore, tire cost of the solution increased frorn the initial buciget of l(sh 80 miilion to

Ksh 273 iniiiion. The scaied-up sclution was a corporate decision of the Commission led

by the Mr. Chebukati.

xi) In terms oiinstaiiaticn of the RAC for pulposes of'the eiection. he wished to emphasizethe

submission b.v- tire Acting CEO that indeed the instaiiation was caried out on the Cloud

Infrastr'"rcture.

Frocuremaent o"i co-iacation ser:vices fon data centre anri disaster recoverv si're

i) Un-prequaiif;ed BiciCer: The Auditor Generai makes observation that the Commission

ar,r,ardeci a ccniraci ic a firm that rxas noi part of tl,ose on the lists provided by the Capital

Markets liuti:crity and Ken;va R.evenue Authority. He agt'eed rvith the Acting CEO's

subrnisslcn ort rhis qLler'/ but he viished to provide further clalification. The main reason

we \,vent fcr a iist fi'oia Cr\4A and KRA \ /as that we. as tire Cornmission. did not have a

wide list cf potential bidders for purposes of restricted tendering. AccordinglY, we

apprcached i{R.A anci CMA to share r,vith us their respective lists as part of "knowledge of
the market" inforniation shaling as per Section 71 (4) (d) of PPADA. Baseci on il'le

feedback a.r:d ti-ie ieqi-iirement by the Commission. 6 firms were invited to participate in the

restrictei tendel'. Cnl-1, i1ir.. bidders responded ieading to Teikom Ker-r1"a being awarcied

the ccni.iact.

ii) The Commission gt'anted the approval for procureinent of co-location sites. However. tlte

process of procureiren'i ccuici only proceed after a n'rapping had been carried out by an

assessment tearn. The concern then. was. the risk of endin-g up to comnit to a firm that did

not guarantee the security and sustainability of the new data centre
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Supply and deliver"J of ballot papers for elections, staturtory decXaration fornis and the
register of votens

i) Availing Letters of Notification and Comtract Docurnents: The Auciitor stated that that
the contract was arvarded tluough open tencier, restlicted tendering and later direct
procurement. and that the Commission has not availed the letters of notification and
contract documents in all the three (3) different methods of procurement awarding the
sarne contract contrary tc Section 9(i)(e) of Public Auciit Act (2015).

a

ii) In response, he wished to clarify that Al Ghurair r,r,as initiall,r, arvaided the contract through
open tender and subsequently through direct procui'etnent. The Court terininated the open
tender contract in February 2Al7 . The second arvard under diiect prccurernent was in June
2017 . In the alleged lestricteci tender, he wished to siate iirat the::e was no award neither
was there a contract signed since the process was terminatecl foliov,,ing the PPRB ciecision.

iii) Overpayrnent: With regards to the ciaimed overpayment, he diC not have much details of
the reconciliation undertaken by the Comrnission. Hor,,,ever. he believed the Acting CEO
was able to ans\ /er the query to the Committee's satisfaciion.

Supply and Delivery of tsallot Boxes for the Generatr Electrons

i) Variation of, contract f,or ballct boxes: Although the Audito:: makes some factual
statements on the ballot boxes contLact, iie -rvisheC to srate ihat there was a

misinterpretation of those facts. The Acting CEO has explained the nicde of procurernent,
price variation and contract status. That said, he wished lo pro',zide additional inforrnation
and perspective emanating frorn the context as summarized io ihe table b."lcw.

0ptions Qty

Unit
Price

(Kshs)

Sub-Total
(Kshs)

Logist!cs
(Kshs)

Tota! Cost
(i(shs)

Cornrnents

20tl
General

Election

r06,000 1.8s0.00 I 95,1 00,000 0.0c i96, i 00,000

The vendor had over 6

months to order and

ship lhe quantities to

Kenya. The increased

qua;itities also

irripacted on price.

20I7 FPE

Option 1

42.927 2,250.00

I

i
I

I

96,585,7s0 30,233,500.C0 i25,819,250

The cost cf airlifting
19,900 was tc be

bol'ne 'o1, 1lg

Conlr:iission. This
was to be procured

separately. The

Ccrnr.lrission was to
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assurne the risk of
non-deliver;,.

The vendor agreed to

bring in additional
rnoulds to increase

local capacity. The

cost included purchase

of -l additional rnoulds

and increased nran-

hours to work on the

project to ensure

timely delivery.

a. Tne second contract .las carried out under direct procuren'rent in compliance rvith

the ia.,.,'a.i1d was not a variation as alieged.

b. l-c.ncal'ii:13 tiie tiii'ielirres ut:der the FPE and General Eiectron. the i,encior hzici

over si;< ncnths to inairufacti-lre bailot boxes in China and transpolt them bl, ship.
'll'iis 

o.ction is aiiniavs cireaper. In the FFE. the vendor ciid not have the luxr"rry of
time. It vr,culd be wrong to asslirrre tirat the pi'ices ru',ould iemain the same under'

tne ditl'brent contexts.

c. it i,ias'rlue that the vendor had initiaily offered to supply bailot boxes fol the FPE

at Kshs. 2.250 per bo;<. This price was on condition that the vendor produces

2i^C:jA bailot boxes iocaily and 19"900 boxes in China. The vendoi had strict

d.eliver-y timelines anci iimited iocal capacity. For this option, the Comrnission was

to catei for the frei-eht costs, -which would involve airlifting the 19,000 boxes at an

estimated ccst of US$302,335 (approx. Kshs. 30,233,500). This would have

pu.shed tire cost of ballct boxes for the FPE to Kshs. 126,819,250. But more
:
importantly. the vendor was trailsfening the risk of delayed clelivery of the 19,900

bailci bc,{es to the Cornmission. In the event that the vendor produced the ballot
'bo><es in Chiira but the Cominission faiied to airlift them on time (which was

likei;;). then respcnsibility wouid have shifted to the Cornmission 10C%. Clearly,

this .,.v'as noi a viabie opiion despite the fact that the Commission had commenced

pi:ocltieilent on those ierffrs. After assessing the cost implication and risk

invclveci. the Commission opted to stafi fresh negotiations with the vendor. Under
'ihe secoii,i option, the vencior had tc acquire new mouids fi'om China to increase

the lccal production capacity. Fr-irther. rnore u,orkers had tc be retained to wot'k

tnic'.igii a ?4ato,.li' operaiicn to ensure that tire last bc;r is deiivered to tlie
Coi:rn:issir:ll nct iater thar,74 Cctobel' 2017. Due to the accluisition of the neu,

molilds irorn Cilina anc additiorial operationai capacity. the vendor adjusted their'
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price to Kshs. 2,5A0. This explains the finai contract price of Kshs.
107,317,500.00. And with this option, the Commission was not just able to save

up to Kshs. 19,501,750.00, but achieveci the objective of having the requisite
numbers of ballot boxes in readiness for the FPE. In other words, there was no

excess payment as expressed in the Auditor's i'epofi.

ii) On actual receipt of ballot boxes in the field, the Acting CEO iras produced, he believed,
the relevant documents to confirm receipts.

Supply and Delivery of Badges

i) Alteratlon of Contract Frice Schedule: The Aciing CEO iras explairied the valiation on

tlte issue of interlineations on the plice scheduie. The alterations u,ere made by the supplier
before submission of tender documents since the countersigned figures are consistent with
the quantities advertised for as well as the minutes of the tender opening committee. In
essence, there was no excess payment as evidenced from tl'le clocunterttat!ori

ii) Variation of Contract: He concurred r,vith submissiors by ti:e Acting CEO that this was

not a variation of contract but a dilect procurement aftei the user established that a

category of baciges was inadverlently not ad.,zefiiseci in the initiaj open tender.

iii) Delivery costs: If indeed it was true that the badges rvere not delivered to directll,, 1e

counties but at Nairobi Warehouse, then the Commission should demand refund for
distribution costs.

iv) Verification: The Acting CEO has responded and attached tne 53 delivery notes, counter
leceipts S13 and issue vouchers S12 as evidence of distlibution of baclges to the field.

Supply of Gas Larrp Mantles

i) Irregular Award of Contract: The Acting CEO iras presented evidence showing the M/S
Matkal Co. Ltd duly submitted their sample.

ii) Variation of Contract: The Acting CEO has coiifirmed that this 'aras not a valiation but a
new procLrrement tirrough ciirect procul'ement

iii) Audit Verification in the field: The Acting CEO has provided evidence denying any
rnconsrstencres

Supply and Delivery of Security Seais

i) It u,as true that following the iailure b), MiS Far East Limiteci to cieliver the required
amount of seals on tinte, the Commission took steps to ensure tirat adequate numbers of
seals are availed in readiness for the elections. They took into account that security seals
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were ilart cf ii:e strategic iirateriais fci' tire eleciicns. The Commission's effort to ensure
that Ivl/S Fai' East deiivered on time did irot bear fi'uits. Tiie Cornmission \,vent out of its
w'a1'' to ii]i ?i't aitelna.tive solution including borrowing fi'om the other Electoral
Commissio:rs. buyiilg fi'om a manufacture in South Afi'ica and another in China. and
seeking inten'ention fi'om UNDF to no avaii. The only availabie option was to take the
offer given by l,'iiS Ramaas Suppiies. We had vely little room to negotiate given the tine
constraints and iire specifications being ciifferent.

ii) The Acting CEO coirfii'ms that whiist M/S Far East Ltd delivered the balance of the seals.
the same i:a.s iiot been acknolr,ledged. neither has tire payment been made.l would
personall,"-' find it difficuit to,iitstif,v payment for late delivery.

iii) Auciit ve:"ificr.i1;iom: The Acting CEO has provided evidence rvith r.egarCs to actuai
deli',,eries ir ihe lleid.

Supply, Deiiveni, liestaliaflom, ImnlenaentatEan anct Cornmlssioning of V/ide Area Network
in 290 New iL,ccz:.tioli.s, 18 exrsting sites aprd provision of declicated nmternet services.

i) Test of nii'sernet l{ett',,ork: The Acting CEO has provided evidence on the question of
testing of the LAN/\4/AN.

ii) Auriit Verlfication of internet Service; The Acting CEO has provided evidence on rhe
question of testin_e of tire LAN/WAN

I rreguiar Frocu reilnei:,i; cf Transpo rt Services

i) Awaid <;f Coliract: Oir the au,ard of ccntracts for transporl at the county ievel. he agreed

with the s'etbinissions bi the Acting CEO. But he -',,rished to also add that the Commission
required over 30.000 vehicles to service the 40.883 polling stations across the country.

This requires cool'cination and understanding of the context of each region or county. So,

given the diversity of the counties, the Commission, based on previous expeliences in field
operations. and esta.blished guideiines on transport procuremsnt. These guidelines were

usefi.il in ireiping cor;nty cl"ficers in detemrining tire aw'ards of contracts.

ii) The teniers \,vei:e aCveitisei cn the same ciay a.ncj ra,ere processed at the same time. For

purposes of efiiclei:c,v and effectiveness, the Cornmission cl';stered the cor"rnties. Based on

the outcotire of thls e:,e;cise, contracts were awarded to the various suppliers in the

respectlve i'eglr,ns. He beliei,eci that there r,vas value for money and that colrnty offices are

able to accouitr. icr the tralisport expenditure in a more s),stematic manner compared to

previous appioach.

iii) A point to note ts that more ofien than not, on the Election Day, all vehicies in

constituencies are usuaili,iliieci b;v the Commission to provide transport sen,ices. There are
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some constituencies that do not harze enough vehicies a:rd have to rel1, on other areas. And
that is the natule of election operations.

Supply of tsVR. Kit Xnrernal Batteries

i) It was true that 8,000 batteries were proculed as a measure to improve the operation
capacity of the BVR kits duling the Mass Voter Registration exercise. ft is also true that by
the end of the Mass Voter Registration in March 20i7,3000 had been used. He believed
that the Cornmission is sti1l in a position to use the reiaaining baiteries for future voter
registration exercise or indeed for an,v other purpose that it malr ieem fit in line r.vith its
mandate.

Provision of Strategic Cornmunication and Integrated V{edia Canepaign Consultancv
Services

i) Arvard of the contract: It was true that the contract with vendcr i,vas sigired on 27 Jr-riy

2017. But that was 14 days later after the notification of ar.vard vras issi;eC. Pending the
finalization of the contract a significant arnount of r,vork had been undefiaken by the
vendor including preparation of adverls both for plint, radio and television. The invoice
being raised on tire same day of contract signing v,zas inforned b5, this coiitext in addition
to the fact that the fir'st miiestone was the delivery of an inceprion ieL-ror-t. Therefore, the
paltment was consistent with the terms of the contract. But it is imporlant to also mention
that orzu'ing to the casir flovv challenges at the time, the Ccrni:iission vias oniy abie to pay in
September' 2017.

ii) Payment made before confirrnation of delivery: My urrderstanding vzas that the onl,v
payment made to the vendor was in accorciance with tire te1'ms of the contract. As stated"
this was a payment put'suant to the cieiivery of an inception iepofl. The inspection and
verification repofi ieferred to was meant to confirm the overall performance of the contr.act
for purpose of final payments. So, it cannot be true that rayments liiei'e made before
verifi cation of peiformance.

iii) Cost of production of digital infornerciaXs: {Flease refer lo subnaissions by the
Cornmission)

His ovelall submission on the media car.'rpaign is that the Commissicn became captive to
"vendoL wars" arid delays in decision-making at the policy ievei. We liad two cases at the
Review Board that affected the tiinelines of Celiver-y. At the oolicy level, tj:e argument was
witether or not we ueeded the media campaign in the fir'st piace ancl wliether the
proculefiIent was necessary. Owing to the delays, it becante necessary to concentrate media
campaigns within a short period including selection of prirne-time airings in an attempt to
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reach oui tc r-,s mairi' i(en-vans as possible. This shouid be a good iesscn foi' the

Comt:iissicn iii'l;-itilie in,elventions.

iv) In terms ci'Cecisicn-mairing. tire Pienari, became a venue of staiiing this ciecisioir. The

isstie',i,as o,sc'r;ssec ih,e times at Pienarv r,vith contradicto'r.r.. viens. Tiris led to tire Voter
Eci'.rcatiou l,--,ii:r:litiee ia,king ovei ihe evaiuation report auci presenting the same to Plenary.

r,) He is avuare tiia! ij:e Comiriissioii i'eccmmencied tliat the term of tlie contract be reduceci

froni 12 mcnths ic 4 months. This was made undei the assurnption tirat cost wolllci

significantly i'eCiice. As is the case for maior rnedia cariipaigiis. the cost for advertising is
air,^rays ver.v irigir. Tirey rvere aware that nios'r of the costs would qo into advertising and the

cost 1bl tire PP.. co;.fiponent on iieed 'b,asis woulci be negiigible. Aithongh lve sigr-reci tire

contraci rbr i2 iloiitirs tpvktcie wrss not overstgltt)^ we heid a rreeting with the vendor anci

agreed tirat the contract v.iould iast for only 4 months based on the Cornmission decision.

indeeci" as soon as the 4 months lapsed. Scanad stopped pioviding tire services.

lrregulan avvarc! of coratracts

i) Unautlicrized liotilicatiorn of awarded contracts: Although, it was true that the head of
procurement unit signed some notification of awards" they w'ele only exercising delegated

authcrity. We haci over cne hundred contracts being signed over the period. They took the

position that once the Accor-rnting Officer had approveci the award 01' contract as

recorirmeiidei oy tiie eiraiuation ccmmittee and head oi proclrrement in accordance w'ith

sections. tiieir anotif;ca.ticn of a-ward cor"rld be si-ened off by eitherthe head of procureurent

or the ie;ouiy' CEO. lr. notification of au,ard was not aporovai of contract but rather a

commuiiica-ricn of the ciecision of the accouirting oif-rcer. We believe that the Accounting

Offlcer should be abie to delegate such tasits.

ii) Faiir:re to pr:ctiCe perfcrmance Securify: He ciid nct irave the cietails, especially the

specific coniracrs 'i;here the performance security were rnissing. but he believed that the1,

couid be a conl:e)('i ior each of the situation. Overall. ire u,ould argue that in most cases it

couid have been an in a.civertentomission.

B. GENERA.I, OtsSE,TT.VAT'IO}{S

i) In order io assist this Cor:imittee to understand some of tire decisions on procurement

matrers withiil rhe Comn:ission. he hac anall;5sd reievant Plenaiy' Minutes as provided a

sumrar),oikey decisioirs. Vvitir respect to the FPE. the Commission on 4 September 20i7

apploveci the propcsa.l to undertake relevant procurements tluoLtgh direct pl'ocurement due

to time constiaiirts.
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CONCI- tr SICId r\ND R ECOMMtrNDATIONS

ii) In conclusion he stated that, wiiat I sought to show was that each of'the auCit queries has an

explanation that is logicai aud evidence-based. That evidence has been placed before you.
But rnost irnpot-tantiy, context has been plovided to e:<piain the issues. He solely believes
that the story would have been niuch different had he been avaiiable duling the audit
process. He u,ould have rendered his suppol-t to the independent audit and tnost of these
queries would not irave arisen.

iii) When it comes to audits, ire was aiways guided by Lord Justice Lopes quote:

"lt is the duty of an auditor to bring to bear on the wark he has to perform that skill. care and
caution which a reasonably careful, cautious auditor would use. What is i'easonable skiil, care
and cautiorl must depend on the particuiar circumstances of each case. An auditcr is not bound to
be a detective, o1', as was said to approach his work with suspicion, or with a foregone conclusion
that there is something wrong. He is a rvatchdog, not a blocdhourrd. i{e is justified in believing
tried servants of tire company in whorn confidence is placed by the compaily. FIe is entitled to
assume that they are honest and rely upon their iepresentatioas. pi'orrrded he lakes reasonable
care."Kingston Cotton Milis Co. (i896).

ir) Wliat happened in his case, rvas that a few membeis of the Comrnission decided to send
irim oit compulsoi'y leave in cider to invite the a,-iditol' Geneial to uirdertake a

ccmprehensive aiidit. But, insreac. what happened was a ccntir:uation oi an engineered
interuai ar-rdit. rr,hich thel, r-rseci to fi'ame a uarrati..re that titeie 1 /as somelhir:g r,r,iong at the
Cortmission and that tlie CEO rvas soleil, r'espotrsibie. l-j:e in'teinai aucit,,i,as actually to
pre-empt tiie Ar-rditot'General's finciings. When the Auditcr G:neial L:are Lio r,,iitn the draft
t'eport in June 2017, he 

"vas 
fu.lly a'r,rare that some rnembers oi the Coni,irissicn i.eleased

the same draft to the media with the sole purpose cf reinforcing theii' r"aisconcepiion about
the Secretariat. This explains why they were where they aie. T}ie loss of Ksh.gbillion at
IEBC would mean that there was absoiutely no rnoney for any of the critical procurements
at the commission in the period undel review. Nothing coulci be flirther f,'om the truth!

v) In as mtich as he did not participate in the audit process, he wished to corect the notion
tirat has been created that Kshs. 9 biliion was lost. Fie stateci that ire was awa.le, that in June
2018, the Auditor General pointed out tirat the Commission had procr-ired goocis and
set'vices worth Kshs. 9.2 billion through direct proclrrernerar. Accolding to the draft
report, the Commission ',i/as required to jristify the dilect prccuiement. Foilowing
clarification provided by the Management team of IEBC, t.lre Auditor General vras able to
Crop that issue. That is rvhy you do not find that in the final repor.t.
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vi) Aniidst tire so'v'ernance clisis that the Cornrnission faced in the iast six months to the

eiections" he ren:aiired sleacliast. ibci-ised ano i'esilierlt enougit to ensLlre that electiorr
materiais ailc sel'iices aie: Dioculed iir accordance with the iaw. Unciei his ieadership. the,"-

rvere acie ic sa;ni against tire strcirg tiie ani carrl,out the elections.

vii) He statei l-na'r as the Coinmittee retreats io v,,rite it's repcit. he w'anted the i:ommittee to

appreciar:-' ti:e rici tnai tiiel'e u,as and thei'e stili is a goi,ernance ci'isis a.t tlie Cominission.
We ntust ,e ra.iionai anc honest e:rough tc addless it cnce and for ail. The fbllowing are

some ciliie quesiioi'is 1'cr-i ivili need io consider:

(i) Does tire Comrnission require fi;il-time or pait-tinle commissioners?

(ii) Shouici 'r,e have e;<ecu-tive commissioners mocieled along Girana oi should we have

non-execlitive Chairman v;ith a powerful office of the CEO e.g. Botswana?

(iii)What are the specific limits of ciecision-making on procurement ibr Commissioners?

(iv)What does oversight role of Commissioners mean in the context cf segregation of
res-poi:sibiiities on piocurement as eiivisaged by the PPADr\ anC the PFMA?

viii) Finaiii'. iie stateC that iiis greaiest iesson thus has been the weigh'i that comes with
leadersirip in an institution which is a constant political buil's e,ve. The tenacity of
inciividuals appointed tc these oftlces is what uitimateiy defines the institution.

F,U I.R.TtrT,E N. S U E NT iSS;rCINS

Orr 8 Februa.rr- 2Ci9. Nzir. Ezra. Chiioba piepared a supplementarv brief upon request by the

Pubiic Accor-irits Cc,:rmittee of tire l\iational Assembil,, ior firrrher information after his fiist
appearance in reiatioit to the sLrbject irlattei'. In particular. the blief ziddressed the fbllor,ving

three iaain i-<sues: conilict or'' in'iei:est in relation to Cootor,r, & Associates Advocates. confiict

of irrterest in the Drocul'eilieltt of bailot papers and emergin-c isslies in plenary minlttes with

relevant documeutation attacireci rvhere available.The brief stated as follolvs:

Confiict af nnturest: Ca,otoit: & Assoctcies

1. ImmeCiatei,{ afler tite Aiigusl 2Ci7 eiections rvere ccnciuded. as expected, the variolts

candidates dissatisfieci rvith tire election oLitcomes iodged petitions in various parts of the

countr)/. The Cornmission haci a iist of pre-qualified firms from which it selected the various

iaw firrns to t'epresent it. Cases were aliocated to law firms follow'ing a certain criteria

including iocation, expertise and past u'orking relations with the Comrnission.

2. it is a knouriact that Cootou'8,- Associates was founded by the Mr. Wafula Chebukati. In

2076, Cooto.;v & Associates was pre-qualified to provide legal services to the Commission; a

Coumission./br the ya: ended 3ff" June 20i7
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year before the Mr. Chebukati joined the Commission. In 2017, immediately after the
elections, the iarv finn happened to be awarded ccrtracts to lepresent the Comrnission in a

number of petitions. My research shows that the firm represented the Commission in the
following cases:

a. Ikolomani Consiituency Membel of Nationai Assentbll,'
b. Likorii Constituencl, N4ernber of National Assen:bly,

c. Kilifi Constituency lv{ember of National Assernbly'

d. Kr,vale Cor-rnty Women Member of Natioiral Assembiy
e. Mombasa County V/omen Member of Nationai Assembly
f. Mombasa County Assembiy Party List
g. Nairobi County Assembly Party List
h. Migori Ccunty Govemor

3. The above cases (could be verified independently), based on the atproved legal fbe structure,
wiil cost the Commission about Kshs. 30 miilion. This ccst does not include cases that went
on appeal.

4. the Accounting Officer had the responsibility to ensu.re that contracts in aii matters were
arvarded in accordance with the lau,. Most ietters of appointrnents of advocates in reiaticn to

the petitions were signed after the fact Qtost-facto). ht other wolds, the letters wele signed
after the cases haci already been ailocated and advocates .;,,ere alreacirv in court on behalf of
tlre Commission. This was.72zit acconzpli.

5. He mentioned to PAC in his earlier appearance that u,'hen he came across the fact that
Cootow & Associates had been ailocated cases, he immediately alerled ivll. Chebukati who
indicated to me that he had resigned from the iaw firrn who informed him that in as much as

he might have resigned, the decision to have Cootow & Associates leDresentirig the

Commission was going to be rnajcr probiem. Noting that the flLi:i 'u..ras ali'ead1,' i:epresenting

the Commissiou, \4r. Chiloba reluctantly signed the letters.

6. Mr. Chiloba had evel'y reason to believe that Mr. Chebukati had ali along known or
faciiitated the allocaticn of wolk to his former law firm. This is based on rny own experience

working with him and repofis. Iie received from scme cf his former coileagues. The

following are some of the incidents:

a. He was the Chairman of the Legal Committee wirereby he presided over meetings
that discussed legal replesentation and fees (See Annex l: fu{emo on legal
representation to the Director of Legal Services). This would later find their way
to pleirary meetings where he chaired.
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b. He had direct cciliact ra,ith the Legal Directorate ancl rarejv refbrreci the issues t,;
the Office of the Accounting Cfficer.

c. Not iong after his a.ppointment. Mr Chebukati complained to Mr. Chiloba that a

former cotnmissioner. who w'as the Chairman of the Legal Comrnittee, ne\/er gave
him (read Cootow ct Associates) work despite the two having known each other.
The assumption }lr. Chebukati made was that the Legal Committee awards
contracts to larn,fitms. This was farther from the truth arid/or ie_eal position.

ci. As soon as Mr. Chiloba was sent on compulsory leave ancl tensions started
buiiding up within the Commission, Mr. Chebukati started prepaLin_e his own
deiense on the issue of the Cootow & Associates. For instance. he wrote to the
Ag. Director cf Legal Directorate to confirm in writing that as the Chairman o1'

the Legal Comiiii'rtee he did not influence the arvard of contiacts fbr legai services
(Mento c'o.n. be obtcined.fi"orn the Commis.s'ion).

e. in tlre Petition No. 429 of 20i7 Qtetition v,cts for reritoyal a./ Mr. Wctfulct

Chebukari. Comr,tissioners and CEO), Mr. Ciriloba klew that the lar,v firm on
record for tire Commission was that of S.M. Kilonzo & Associates Advocates.
Later it eiaerged that Cootow & Associates had been given separate instructions
to represent tire Commission without his knowiedge as the Accourrting Officer.
Who issueC the lnstructions to Cootow & Associates?

f. In the case of Migcri County gubernatoi'iai petition Mr. Chiloba is aware that a

diffurent larv firm had been given instructions to represeut the Commission.
Fiowever, this w'ouid later be changed to Cootow & Associates under unclear

circumstances.

7. The Cornmittee asked him about the integrity of the Mr'. Chebukati and the other
Commissioners. The issue of Cootow & Associates is a matter that requires a legal inquiry
that touches on the integrity of the Mr. Chebukati. There was a clear conflict of interest in
the manner in which he conducted himself in running the affairs of the Commission. An1,'

oidinary citizen assessing this situation will no doubt irave little confidence in the operations

of tire Cornmission.

8. Fundamentally. despite bein_e aware that his "former" iau, firm had been contracteci, Mr.

Chebukati failed to take s'teps (which he ought to have taken in the .firsr nieeting o/ the

Coninzission or as soon as he becarize aware) to manage the potential conflict of interest it-t

relation to his former law fiul. This is contrary to Section i6(1) of tire Leadership and

integrity Act. Section 1t2 of the Anti-Conuption and Economic Crimes Act. Section i2 of the

Pubiic Officers Ethics Act, rvirich provides that a State officei' or a public officer sirall use the

best efforts to avoid being in a situation where personal interests conflict or appear to conflict
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with tlie State officel''s ol public officer's official duties. It is also contrary to paragraph 3 of
the Code of Conduct for Members and Employees of the Cornmission as gontained in the

Fourth Scheduie of the Independent Eiectoral anci Boundaries Commission Act.

Cordlict of Interest: Ballot Paper Tender

9. It is no secret that the Commission \ ias involved in several legal battles over the procurement

of ballot papers. Wirile the Commission had ar,r,arded the contract to Al Ghulair Printing and

Pubiishing, the awald had been challenged severaliy in the Coult of 1aw. The fiiral challenge
was in the Courl of Appeal. The Cornmission had met severally over the issue of
pl'ocurement of ballot papers frcrn A1 Ghurair.

10. However'. r,i,iriie the matter was still in tire Court of Appeal arraitrng jtidgment. the Chairman
manageci to pelsuacie a niajot'it1i oi Contmissiorlers preset'it to harre bailct papers for
presidential elections be piocured fronr another corllpall)/ other thaii Al Gi:r-riair'. At the

meeting. a nurnber of fiuns wele discussed as optioiis. itr:meciiatel,v the vote \,!,/as obtained.
the Mr'. Cliebukati ashed Mr'. Cniloba to join hirn ir., his office. While in his office he pulied a

document from under his tabie and handed it over to me. "Please take note that we never

met," he said. Mr. Chiloba was surprised but did not show it. As they were stiii discussing,

Commissioner Roselyn Akornbe joined them. Mr. Chiloba could read from the body

ianguage that the tr,vo knew about the document.

1 1. The document was basioally a proposai fi'om a company calied Ren-fonn to offer ballot
paper printing ser'.zices to the Commission. The R-en-form prcposal lettel vras dated 14July

2017 (Annex 2: Letter.front Ren-Form). Upon receiot of the letter, the Chairman arranged to

have a plenary session on 17 July 2017 tc secure a vote that would nullify the Al Ghurair
contract (Annex 3;Extract of Drafi Mintfies o.ithe 195'/' Plenary Resolution pages 2-10).
There is no doubt that the proposal by Ren-form rvas kno''.vn to Mr. Chebukati and (most

plobabiy Dr. Akombe). Why did they not feel fi'ee to have tlie nanoe of Ren-form discussed at

the Plenary like ali others before the ciecision was reached? Who requesteC Ren-form to

submit a proposal?

12. On 18 July 2A17, Mr. Chebukati.*r'ote to Mr. Chiloba demanding to knc'u,i how far he had

gone to procure an "'international contpany" to supplir baiict papers in line r.vith Plenary
resolution (Annex 4: First Meruo Ji"om Chebukctti ro the CEC). Upon leading the memo, he

alerted hint abor-it the Comrnission's resclr"rtion to piocure an aiternatirre ccmpany - which
could liave been a iocal or iirternaiionai cor-.'ipany, - and rot "au ii:tei-naticr:al company". He
\.l,rote ancther menio ccrrectinq tlie iairguage (Annex 5: Sec'i:i,td !.leroc.fi'otit Chebtikuti ro the

CEO). Tllele is no cioubt in t:rY mind that tite ccnlpanv lie i.,:aiitec ivir'. Ciliioba to follow up

with was Ren-folm - after ail he had given lu4r. Chilooa their pl'cposa.l - anc ,,vith irnrneciiate

actioll, no nauoh v,iork u,as needed. On 20 July 20i7,Ihe Cor.irt of Appeai co!firmed the

contract to Ai Ghurair- and as a resujt, Mr. ChebukaJi's rvlshes could nor be granted.
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13. The issue ivir. Chiloba haci r,vith Mr. Chebukati's approach on this mattei r,vas tire lacl< of
transpareilcy and apparent abuse of process. The follow'ing questions are important:

a. iitihy did he not disciose to the Plenary that whiie they rvere considering an
alternative coin;rani,' to print ballot papers. he ha.d actually received a proposal
fiorn Ren-form'7

Why did he r';rite tc me in:mediatelv he had hancied over to me tire proposai by
Ren-form?

c. Why did he not support Al Ghurair even after the Court of Appeal decision?

14. This is another clear indication of lack of transpaiency and iirtegrity' on the part of NIr
Cheburati that warrants furtiler inquiry.

Enterging is.cues' in Minutes o./'P!enur1,

15. Mr. Ciiiit:i:ar also menticn'e,i tc. ti'ie Ccm:iittee iir his iast appearance tiiat orr 2Augurst 20i7.
the Comn:ission witliout airJ ibrmai notice" conveiied a meeting at ti':e Bomas of Kerlya. in
rt'hat l'4;:'. Cfiebukati ter,ned r,eiificaticn of rniriutes since they joir:ed cffice. Rernember. tlial
this vias a.t tite peak ci eiecticn prepe.rat-ions. The meetiiig took pla.ce in the absence of the
Comniisslcn Secretarl,'as req'.iii'ed- uuder Paragraph g (i) of the Second Schedule of the IEBC
Act. They took over 12 iicuis re-ccnfirming and confirming plenary minutes. The foliowing
day. h4r. Chebukati foiwarded to \4r. Chiloba via memo the recoirfiimed minutes for
signatule. Good corpora.te goveinance practice demands that the Secretary prepares the
minutes signs and fbrwards them to the Chairman.

16. Althcugh in piinci;oie the minutes reflected the resoh:tions, the discussions as recorded were
not a true piciure of .;vhat transpired. The motivation. in my own view was fear - fear of
taking responsibiiity over criticai decisicns of the Commission. And that is a leadership
question. Fol' exa.nnpie- in i(iEMS procurement, it -wouid appear that the commissioners who
voted against tiie i(iE}v{S are ihe oiril'' whc had their voices recorded. As a matter of fact. the

Cirairn:an ga.ve each conin:issicner a cirance to justif.v his or her position. In the draft
minutes. what each conimissioner said is lecoi'ded. Florvever. in the finai minutes, oniy
dissenti;:g voices '.ivere captuied. There were cases where the Coilmission issued express

instnrctions in separate meeting tc procure KIEMS services from Safi'an (earlier rneeting)

and Smafimatic (lease opticii). but ti:at was noi captr"rred in the final minutes.

17. The questions Mr. Chiloba ;coseC tc the Committee to consider are: '*,irethel indeed tlie
mee'rir1g rirat tcck pia.ce to coirfiii:: ti:e ::'iinr-rtes vlias iegal - rvas there a nieeting any'rvay'?

What rvo;;ld i:a.ve ceen ti'ie n:,Ji.r..,aticn of'the coiiimissioneis if not siriiiiniilg responsibilitv?

Cotnnts.rrott Jor tlie ;ear e;rdec.l 3fi" .lirne 201 7
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Cottclusiott

18. In conclusion, Mr'. Chiloba wished to reiterate the position he took in an eariier appearance
that each aridit query has an explanation that is logical and evicience-based. Had Mr. Chiloba
participated in the audit process as the Accounting Officer at the time, he had no doubt in his
mind that tire story would have been different. He never hao that opportunity!

l9.Narratives have been created cn what transpired in the Comn:ission at the time -
unfortunately, most of them are not anywhere closer to the truth. In older to dispense justice
and for the couutry to draw constructive lessons. the Comrrrittee shorild reailv be cautious not
to be ied by the ireadlines that have shaped stories alounri IEBC.

20. On the three issues raised in this brief, there was definitely potential conflict interest in as far
as the conduct of Mr Chebukati is concerned and the lailuie bv the other commissioners to
hoid him to accolrllt.

21. Last but not least. the Commission has structurai and s1,51sniic challenges that ought to be
fired in good tir:re before the next election. Structural chalienge ieiate to the design of the
organisatiort itt tenns of roles of ccmn:issioners and seci'etaliat; fuli-time or pait-time
comrnissionels; anci procedure for appointing cominissioners. On systernic issues.
comprotlises made in appointn-rent of corninissioners ald dela;;s in their appointment result
in doubt on institutional capabilities, stability and sustainaDirit5,.

Connission.[or the veor encled 30t'htne 2017
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1.1

19.0 CE{EtstJi(iiTl'S RESP0IiSE To SUBivIiSxoN tsy GTR.FIER. wITNESSES

1.0 trn'ul"oriuction

The Nationai Assembiy's Pubiic Accounts Committee (PAC) ireld;rroceeciings in respect of
examinaticn of tlle issues posed in the Report of tne Auditor-General cn Financial Statements of
the independent Electora.l and Bcuncaries Commissiori fol the Year Encled 3Qth June,2017.
includin-e the Fiesh Piesicien'iial Eiection of 26tl'October.20i7. The Commission as well as its
fbrmer Ccmmissioners al.id ioi'inei" employees have variously appeared betbre the PAC wirere
various deliberations have beeu heid.

\) It has cclre to the notice oi ti:r: Comniission ihat various inaccurate aciverse misreplesentatiolts
have beeu relirrted in r:l:: mec;a as bein-e ieveieci befole PltC agaiitst the Comntission.
Commission Chairman and ser',,ing Comn-rissioners. Vv'e also perused the ccpies of rhe Handsard
of 29tl'Nor''eirber.2013 anci -?'d December.2018 ancl same issues are confirmed.

1.3 The Cominission" in exercise ct'the rigiit of repi),. rvishes to n:ake the follov,;ing ciarifications

2,0 Coimmission Gor'ernance

The roies of the Comniissicii as outli,:ed iir Sectioir i lA(a) of the IEBC Act 201i are

formulation of stl'ategy:, pciicl'. a.nd oversight. 'io e;<ercise these functions. the Commission has

created severai Com;littees inciudiiig Finance and Procuremellt Cornmittee. The membership to

tltese Committees is agreeci upon by all Ccremissioners. and is influenced by the Commissioners
area of coirrpe'r.ency. lrroiessional orieniation anci experience. Therefore. there is no situation
where an,v'cne is folced io becoiile a member of an1, co::rmittee as aileged by the fornrer

Commissioners.

Tire Finance and Procurement Coinmittee was chaired by Amb. Dr. Paul Kurgat and included

Ms. Consolata Nkatha Maina anci Ms. Margaret Mwachanya as membem.

The role oi eacil Cominiiiee is ic ;'eceive. consider and recommend to Plenary rrarious requests

fi'oni management. The positicn of the Committee is piesented to the Plenari, by the iespective

Chairperscns ci the Comniitlees f'oi ccnsideratioi'r.

3.0 Role oi"che Comunission iir Frccu.rememt Frocess

In exercise of the straiegl/ and poii.cy fcrrnulation roles. the Commission approves tile

Commission Ar-nual Work Plan. MTEP Budget and Annuai Procurement Plan.

Report on the E:;ami;ttitiott olri;e Repor; cf tlie Auditor Oenerul .[or ihc Financial SitatententsJor tlte lndepetdettt Eiectoral Boundaries

Conmission /or tiru year enCed 3(1" .Juite 201 7
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').4

3.5

Implementation of the Antrual Work Plan and Annuai Procurernent Pian is tasked to Secretariat.
Fiowever. the Cornrlission exercises its oversight role by i.equir-ing tiie Secr.etar.iat to pi.esent
periodic progress implementatioil l'epoms to Commissioneis. J'hese repoiis are normally
processed thu'ough the Finance arrd Procurement Cornmittee, r,r'hcse resolutions are tabled by the
ChairpeLson of the Committee before Plenary rneetings. it is ctr-iring such briefs that the
Commission may address any challenges encountered by the Secretariat duling in-rpiementation
of tire Procurement Plan.

If for any reason. tire Commission is not satisfied with the inipleinentation process cr. ir comes to
the attention of tlie Commission that there coulcl be malpractices during the irnpiementation
process of the Procurement Plan, the Commission may request Internal Audit, Auditor General
or other investigation agencies to probe any irregularities and report to the Commission.
If the results of audit/investigations establish culpability by any officei, approor.iate ciisciplinary
procedures are invoked. This is parl of tire oversight role of the Commission.

As indicated above, the resolutions of a Cornmittee are presented by the Chaiiper-son of that
Committee to Plenary for consideration. In the case of Finance and Piocuierneri.t Con:rrittee, the
Chairman was Cornmission Arnb. Dr. Paui I(urgat. Therefcre. the Cctnmittee's
recommendations \,vere meant to guicie Plenar.y on the way for.,,v-arci.

The Comrnission on diverse occasions received management papers on progi'ess reports from
management on procurement on celtain stiategic eiection n:rateiiais. CiCinat'iiir, these r-epofts
r,vould have been channeled '.hi'ough the Finance and Procurement Committee w'hose
rnernbership are Amb. I(urgat (Chairyersou), Ms. Consolata Nkatha, and Ms. Ir4argaret
vlwanchanya as members. Since this Cornmittee never held meetings pr-ioi io the August
elections. the Secretaliar in vieu, cf the urgency ci procurinq electicn niarer.iais, found it
necessary to bring the papers dilect to Plenary. The said marlaizenieilr papers inade requests to
Plenary on the way foru,,ard in respect to procurement olstrategic electton mate-r-tai.

In ali matters where dilect procul'ement was used Plenaiy acied on Dapels piesented by
managelllent which papers cleally shorv that such decisions had altteady been maCe to so procure
by Accounting Officer. The papers were basically for point of inforn:arion arrd. irotification by
Plenary. Please refer to Arurex 1 at page 7.

4.0 Proeunreunent of
(Kierns)

X{enya Intlegrated Electoratr V{ariagement Systenn Kits

4.1 It has been alleged that we interfered and had some interests in the pur-chase of KIEMS
Kits. The followirig chronology of events will rnak-e the positicn clear:

Contntissron.[or the yzar endecl 3dt' jitne 2017
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Ta b Ie /i.i z l/r.t:2i',i.S F rc c i,, r'e;i e I 1; M iI estoil es

fl. ir!r;estc;r.:

,1p -r;g , ai ,;1'A.::l:ua.i i,t,'c;'i..- ?lan 2,11 512A17

App:'c'.ai ;f Pi'cc'.1lenr:t:., Pian 2Ai 6l20ii
irtteiriat c:--,ai Ci;er: TerCe'.' Adi,eitisen-.eni fc',i T'ei-icier- No.
IL3cl32l2016-2C';7 ibr suo;ciy. cielivei-,.. lnstallation. testiug,
cor n;:ni ssicniiig aiii slipiloii of' Ki Ei',!S

J

Date

4ti: July.20i6

15t1r December,20l(, &
aidendum on i8th
ianua1'-2017

7

4

6

Tencier opening of' l'enciei' No. IEBC/32DA16-20i7

Pre-Bic Colference

Appointn:,eilt cf Tendei E'','aluaiicn Committee for Tender No
ttrP-,C132/20 t5-2117

Appiicailc:r fci' Pre,ie'*, at PPA.RB

issue of i:-rofessicnai ooinion advising against ar,vard of Tender

No IEBC/3212Ci6-2C17 to Ms. Gei:iaitc Ltd

Appi'oval ci di rect jlrccriierr1ei:t Tender No. IEBC/3 9 120 1 6 -24 17

i foL sripl:i;i- ce,,vt:r'y. instaiiatio.r'i. testing, comt:rissioning and

slipp,Lrrt :'i
CS,/CEC)

r(iEi'{S t'::' Geiie;:a1 Electioris.(Approvect by

5 Invitation to Bid & issuai:.ce of ferider Dccuments

t7 Appcintnent cf Tellier Evaiuatici'"r,Negotiation Coinrnittee

Tender l,ic. IEts C/39 120 1. 5-2C 17

i8 issue oi Tendei Ei,aii-iati,ii/ Negctiatio;: Repcr"t for Tender No
tEECi39l2Clit-24',i

Issiie of Professionai Cpinion for award of Tender No

IEBC|37l7C15-20i7 tc \4s. Safrar: identit,,'& Security

23rd December.2Al6

2nd January,2017

1st February.2017

29t1'r Decer,rber"20 i 6

29th Deceinber,20l6

23rd February.2017

iTth February,2077

2ith February,2017

20th March.2017

23rd March -2017

23tir March.2017

24th \4alch.2Al7

30t1r lv1arch.2017

30tlr lvlarch,20i7

a

t1

12.

IJ

i4

i9

Report on the Exaniinoiiotl of tiie Report ll ihe .4tdiior General .[or the l"itioncial Siaienrents./br the lndependent Electoral Bouttdories

Comnission lor ihe yar ettded 3lt' .lune 201 7

Appeal of R.e.,';eiv Board

8 PPAR.B issues orders ii'eezing procuretnent pt'ocess fbllowing
appl ication b), ills.,A.vanie internatioi:al Tecirnolo gy

9 PPARB o,.ders fieezing ilrocurerrent process lifted 9th Malch.20i7
i0 Dii'ecto:: Supply Chain }lanagement requests

Intelim/Progress EvaiLiation Report

for

Issu.e of Tender Evaiuation Report recommending tender award

to Ms. Ger:-ralto LtC.

Issr-ie of ietter temrnatinq Tenier Nc. IEBC/32/2016-2017 21st March,20i7

16. Opening cf teirder bic I zsttr N{arch.2017

3 1st March,201720 Notifica.tion of Ten.der aivard to Ms. Safran Identiti, & Security

31st Malch,2Al721 Acknowlecigemeni of Teirder ltio. IEBC/3912016-2017 bi' Ms

Safraii identity ct Security
31st March,201722 Signing of Contract for Tender No. iEBC/3912016-2017
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A "'t+. -: Frorn the above. it is clear that most decisions and mijesiones on the procr:rement of
KIEMS Kits irad been cicne before the Commission assurned off,rce late January, 2017.
Wherr the Cot'tiurission was informed by tlie Secretariat on the tet'mirratiol of Terrcler No.
lEBCl32l20l6-2017. we proposed that thev explore other options inciuding upgrading
the existino BVR Kits. Ccnversion and leasins of ti're l<its from otheL Election
Management Bodies v",ho have used similal kits befoie. ifol,.rever, the fonner CtrO
ignored the recommendations by Plenary yel- the time to the Gener-al Elections was
lunning out. It is at this juncture that the former CEC advised the Plenary that the olly
option avaiiable vias siugle sourcing from Ms. Safian Identity & Secuiity. It is with this
backglor.urd in mincj that the decision of the Plenary lr4eetir:g of 3l't N4ach, 2017 should
be viewed. Some Commissioners weie disappointed that the tbl'niet CEO rvas iaking the
Commissiou for a ride and voteci against the idea of single of sourcing. Others thorigirt
tliat the CEO sirculd be given benefit of doubt and supporred tl:e idea given that there was
no time for any other decision as the election day rvas fast aoproaching.

4.3 The ter"rnination of Tender No. IEBC/32/2015-2017, rvhicii the Evaluation Comrnittee
had lecommended be awarded to M/s. Gemalto, may not have been done in good faith.
An Intet'nal Audit Report on procurement for the period 2016DAi7 and issued in
December, 2077 concluded that the reasons given for the termination of the tender were
spulious and do not hold ary \ /ater, and could have beerr iised as a :lr,:te)i: to justify
single sout'cing fi'om N4/s. Safi'an Ioentity' & Secullti'. The i'r;ccrt 1ctec, iiiat .il:e ieaso, of
inadequate budget provision (Br-rdget u,as Kshs 3.8 ilillio:r) ii,r:s not ieliable because"
i'i4rereas M/s. Gemalto qtioted Kshs. 5.2 Biilion (irrclusii,e or'\/otel Reglistr.atior module),
it was subsequentl,v av,zaided to M/s. Safran Identit,v & Securitl,at Ksl-is.1i.i9 Billion
(Exclr"rsive cf Voter Registlation nodule). If l"f/s. Ge;nalto Ltd had i:een given an
opportlrnity for uegotiation given the buidget provision zrtd leaying out ycte:: iegistration
module, the pt'ice ciiffbreuce rnay not have been significant. Secrior-i 1ii(d) of public
Procurement and Asset Disposal Act 201-i provides fcr'i:egoliar;ion i,r,liei.e the lowest
evaluated price is in excess of available budget. ?he provision for negot:ation was also
agreed upon as resolution No. 7. I of the pre-bia Conference of 23'd Decel:ber, 201 6. The
fact that this i:rovision rnas not invoked casts aspersions on integlity of tire pl.gcurement
process.

4.4 It shouid be noted that the above process vras unciei'taken before the curient Commission
assuined office.

4.5 It is also irnportant to note that lvl/s. Safi'an identity & Securiry participated in the initial
tender but r.vas disqualified at the technicai evaination stage because it did nct meet the
critelia of mir:imum years in operation. The first mandatcry requirement was that the

Contntissron.[or the lvar enCeci 3t/t'Jtne 20lZ
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bldder i:rr-tst submit a cop:v of the incorpcration certificate valid for tire Iast ten (10) 1,'eaLs.

M/s. Saiian iientity c? Securitl' submitted incorporation certificate of nine years (9). and

thiis ',ras ;ejected b-r,ihe Evah,iatici: Ccmmittee. fhis condition v,'as subsequentiy relaxed

cii:t'ilg si:igle sciircing lc read seveil (?) years thiis VI/s. Safran identiti' & Secuiity

nr:;t: fi-

,,i <a.J Ti-e a.,::'..- prccess seii'3.s to shou,that ei,en by the tir:re tiie matter r,',as brought before

Plei:ai",," ihe oritccl'i'te was aiiead;v predeterniined in favor Ms. Ms. Safran identity &

Sec,-u"i''.-t, ald tiie Ccirn'i;ssiorei's had iittle options at that stage.

5.0 T'he lnternatr .A.udit Frocess

As for the aliegatioits ot'i ta.rgeted iirvestigations tailcred to oust the former CEO. we wish to

point cut titat tlls was rrot the iti"st tiile that tire Comrlission i'equested internal Ai-idit to conduct

specific i::.vesitgz.iioiis. T;-',.ei'e aie ci.lir.':-insiances wiiere tl:e Cornrnission had received ailegations

of malprac,;ices ieve;eC agaiirst Conitnission officers. fbl r,i'hicil Iuterllai Ar.rclit was directed to

verify. The firLc:ii:gs sot'.ietiiaes r:ieal'ed the olficeis aeainst tire allegations whiie other allegations

are confiriireci ali aopropriate C,iscipiiitarl, action takeu. Thus. sa1,'ing ihat the iormer CEO was

unt-airly tarcqetec is misleaiing. T::e clecision tc conduct audit of rirajor pl'ccurement fcr the 2017

General Eiectil;:s and r.i:e Fiesh Presidentiai Eiections w'as arrived at ciuring the Pienary meeting

of 16'!'lvlarcir.2CiS wirere ail tlie Conimissioners and former CEO lvere present. The lnterirn

Internal Aridit Repo:: \nas presented tc Pienar,v on 5th April,2018. When the findings of the

interim alicilt ,:e,:ort 1;oii:ted to pcssible cuipa.biiity b-v the fonner CEO. it u'as decicied that he

proceeds on lea','e to i'acij;ta:e r-:cncir-rsion of the audit r^iithor-rt possible intet'ference. This is the

point at i,,,irich iiiere v,,as resisiairce fi'om some Commissioners on the decisioll to request the

former CEO to step asicie. Wirat raised even urore suspicioir is tire fact that the Commissiouers

who resisted- a.:lcl eventua.ili' iesi-sned. as a i'esult cf the decision to conditct the ar"rdit u'ere all

members of the .,cinance and Procuiement Committee. it wculd appear tire,v kne-'ar something

about the pt'ocutelneiit prccess that thei' <iici not want atidited.

N4s. Margaret ...'l'*acnaryz. has cci:tended that part of ti:e reascil she iesigneci is becar.rse of the

decision to uliceitake intei'nai audit of the plocuiement process fot' the General Election materiai

ancl Fiesh presicentia.l Eiecticlis. an.i. the questicns given by the Chairman which r.vere to fortn

the basis c.f tne arldit. rVe ';;islt tc state that it is i'tot ti'ie correct position. Ms Margaret

Mrvacharr,ra 'was no'l ii.i tire said Fienar,v of 5tl' April. lvhere the decision to senci the forrner CEO

compulsori, j.eaye rvas made. Sire was attending training in Dubai for the award of an "honorarv

Doctorate" (refer to Anneli Z(a.b&c) for evideiice that she was oi-it of the Country at that time).

Thus, she could not ha.i,e disagieeci u,ith the Chairman as she was nct ai the rneeting. Thelefore.

she misieci the Ccr:rn:iiier tfiat She..,,,a-S at tite 61eeting rviiile sire was actuaii),or"rt of the couirtry.

Comtnission.lbr iite ;ear ended jl" June 20i7
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"s.3 It should also be noted that the Directorate of Audit, Risk and Compliance operates with an
Annual Risk-Based Work Plan r,vhich is apploved by the Audit and Risk Committee. The rVork

Plan prioritizes the areas to be audited each financial year based on tiieir risk r-ating. Audit of
procurement is always done every year because of the risk it carries. Therefore, the audit of
procurement was going tc be done anyvlay even without prompting by the Coi:iarission or-the
Chairman. As indicated. in palagraph 4.3 to 4.6 belorv, the first pliase of plccuiement of KIEMS
Kits had already been audited betweeir A1:rii to Decernbei. 2A16, ar-:d tire audit highlighted
various malplactices. It shor-rld be noted that the Aridit and iR.isk Colill1-ti.tee is chaiieC by, and
comprises of external inCependellt menbers, with cnly,, ol:e Cc,ntll:issionet isllres3nting the
Commission. Tlielefore. the Comr:rissioir cannot influence irs cperations.

6.0 Fronting for Supptriers

6.1 On the claims that the Chairman and some Comrnissionels \l/ere fi'cnting foi specific
vendors, we r,visir to clarify that this is not true. What is true is that sup,plierivendors are
in the business of pt'ornoting their products/services ro r.r,hoevei they thir:k is iirfluentiai in
an organization. Therefore. by vinue of their pcsirions. the Chaiiman and the
Commissioners, are tal'geis of these plomotions: aird thr-is eild uD iicu=iving a lot of
unsolicited visits and r,rzrite-ups by prospectiye vendois on ,*hat they car: supply to the
Comrnission. it ls in lliis coiitexl that tlie Clmii:iran arii scnre Cornrnissicners received
solicitations irorrr various venciols lr4rcm they ha.,re not known before. \[zs rpi5l to state
iliat at no time did the Chairman or Comrnissioners f'cni all), r,end.cr oi iirfluence the
pl'ocurement piocess. We routiuely f66,21ded any enquiries to tl're CEC. Please refer to
Annex 3,4,5,6,7 and.8 for some of such enouiries), Any evidence tc the contrary should
be made available rather tiran issuing careiess unsribstantiated aliegations.

6.2 The contention by the CEO that he vvas somehow dilected ta lnitiate prccllrement for.rn
frorn Ms. Srnartmatics as evideilced by rrzhat he refeued tc as handr,,,-ritien i:riii-r-ire notes is

ttot cot'rect. This is because the l-iandr.vritten minutes .,\/ei'e lct ii-l tl-ie cus'iodi.' of the fonler
CEO. They .xere kept under lock- and k-ey by ii4s. Decii::aii lfi'irlayi, ilie officer taking
minutes at ihr- tii:re. Thereibre. -;rhatever i:e ieliec -.-l ls itoi rhe l'iilc:;t pcs'l.cn of the
Conirrissiot-1. at:d the actual l:andwi'itten rniiiutes on tiiis rnairer :';e ai.a.ilabie for
inspection.

7 .0 Procurerurent of'Legatr Services

7.1 Procurement of legal services is usually dcne through prequaliircatioii ci'supoiiers. Once
the pl'ospective firms subniit their lenders. they are eiraluated atid tlicse meeting the
requiremetrts are placeci cl tile list of prequaiified suppiiers to seive foi'a specific peliod.
The legal firm of ivls. Cootow & Associates Adi,ocaies v,,as rcgistere.l tc plovide legal

{
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sei'\/icis for ir:e ilnanciai per;cCs 2Al52A16.2A1,6l2Cl'i&20j712018. Tire process of
;orsc1ual:5catic.n ril:ti regis:raticn is cioiie by Secretariat. Work allocation to specific
i:egiste: ec'l iar',, firms. is cione b1,' the Director" Le-eal and Public in consultation with the
Chie 'i E;';:c'.rtive Ofiicer' (C aC).

Frcrn the ll;regoir.g. ii is :lea;. tna.t the Chaii'man had not joined the Commissicn when the

iaw fim. Ms. Ccotcw & Associates Adriocates. was prequalitred a::d registereci in the
Cornn:ission's iist of prequaliired suppliers in 2015. Therefore- the Chairman had no role
in its siro* listiii-e ano registratio;,r. The Chairman aisc had no role iir th.e aliocation of
woi"k to tire ia',r firm after jciniug the Columissioi:.

It sitcuic oe ncird that. in keeping witii gooi coiircrate gcvet'tiaiice a.ird as leqr-rireci in the

Cha;tei i3 cf Cor:stitut;cn of Pieirva zAiA. the Chairri-ran resir{r:ed as a partner of the iar,;

ilri:: l,lis. Ccrr;iir'':.: f; iL,ssociates Acvocates i::rmeciiatel),i-ie u,as appointed as the

l."r,i:l':i.-' o,i ll'" ,1.1,:::i::l:,:i:c: . Tn:s i',,i,.;. tc a.rcii ail col.,flict of iriterest. Please refei.to
Aiiiiexn:-. 9" ii a.rrd i i icr cclies cf the lesignation ietter a.nd the alJtciavit af1ilming the

sa-1Ie.

8.0 Coniil,-ni;.'Eion cf Pienar';, l{inrrte-s at the Bomas cf i(emva

8.1 it -s tli:,:'.irat tile lcilil:-,,ssioli cci:veired a nleeting on the 2"ti (,f Aiigr-isl, 20i7 at Bomas

oi'll-';;::vi io cciillin milutes cf sorr-ie meetings. Tire cfl]cer r,viro took those Plenar;.,

n-iiiii-ii:s" lvis. Dcc;inal: I'zi',i4ayi. had confided in the Cirainnan iha't titere were variances

betwee:: iraitci r,','l'ittr:,n ir:inutes and the typeci minu'res piesented to Plenary fbr
coli}:::atior:. Ti:e prccec)1'e ,uvas fbi'tire officer lo take ininr.:tes and t1,pe them forward

the :.ci.'r cop-r, 1c ii:e CEC .ti: pei'usai airi theieafter priirtiiig of fair copies for presentation

to Fleiral'r,fbr conflri::alic'r. Tiie coservation of tire officel was ihat in many instances the

CEO rnade significant cha-nges to minutes such that they were at variance with the actual

resoluiioirs of Pieirary. This position was also noted b-v Mr. Marjan Hussein Marjan. who

at times tool< minutes when Ms. M'Mayi u,as not available. He confinned that the CEO

made cirarges 1.c iiie minriies rvhenever a soft cop:y lvas fbrv;arcied to him.

it is ther-efore in iight cithese issues that the Coinmissioir on 2''d A,-tgiist.2017 convened

a meetiilg in Bornas of'Ken;va brit the CEO declined to attend. He irad been keeping

miiiutes cf iiieelings ..i'itloiit f,cnvai'ding tirem to Plenail, for conf-trmatiot't. The

Conlr::issicne;s \1:.i'i! t1::ic;rgir tlie nrinutes agains: the r;ificiai hand-wi'itlen notes ai'ici tipon
'oeiirg sati:;fieci fi;rwai'ded iiien.r to tlie CEO ibr signat,.tre and safe clistody.

8.2 ir sliciii,j be l-rc,iei tilat lviten tne Coiiir::ission carrre ir:to ofiice they realized rnany of
the r:'iinutes of the previous Cor:rmissiori l.tad never bee:r si-sned. Therefore. the

Connrissionfor the 1,eav '2u4rr1 
jdl' ,iune 20t7
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Corlmissiort was detemrined to put an enC tc this cu.ltr-u'e wirich is against good
corpolate govemance

Response to Further Subrnission by ltlr. Ezra Chilobtc ts $ttachetl - Annex 2.

20.0 Milcah Chebosis Sitati

Ms. Milcah Chebosis Sitati, iEBC Managel stated that the Public Accounts Committee (PAC) in
a letter dated 30tl'November. 20iSinvitecl her- io appeat.before it on 3'd Deceniber,20lg at
3.00pm to plovide ciarifications on the K-enya National Office andit ieport.

She stated that si-re preseirted l-rerseif befole 'ihe Ccmi:rittee ani ciuling the verbal interrzie,uv the
Cornmittee directed tllat she pl'esents a lti'itten submissioi-r ir-r legaid to rite A.r-iCit report r,vhile

specilicaliy siredding ligl"lt oir the loiiovring matteis that l.iail lsen in tlie coulse of the
discussions:

a) The stl'uctlit'e of the Srippll, Cirain functions at tl:"- Cominissioi'l or-itriirg enphasis on
the role of tire Managei Wareliouse and Logistics.

b) The clifficultl, working environrnent i experienced iurir:g ti-ie pi'ocli1'en'ient for the
2017 General Elections and tiiereafter Fresh Plesidential Election.

c) An o.ierview of Direct Prccurement in IEBC.
d) The roie of Commissioners iri Electiols Procurement.

The PAC sought hel clalifications on tiie following basis;
i) IEBC on rnaking ciarifications on the lespcnses to the audir queries inaCe adverse

allegations or: hei iole in tlie procurrement process;

ii) Gaps had beeii reaiized in the roles and responsibilities at the IEBC in the course of
cialifying the audit 1'esponses.

The Committee noted and acknorvieaged that:
i) Although the invitation lettel had iefelred to hei as tile Ag, Directo-,' Sr-iptl1, Chain

Management, her substantive position at the Commission is Proculement Manager. The
cumeitt Ag. Director Supply Chain Management is \lr. Benaro N-vachieo since her acting
period lapsed ol Etl'June. 2Ci8.

ii) She iioted tl-rat she rvas nct ii-r.,uolried ir: the resoonsei s-L.l^,lnittei l;'1, i1:e iEtsC since she

\\'as citt'i'ei-it:t,oii ccr::.-.u,lsol'i, iear,'e ioiio',r':::i lite P,-ll-.1ic !31,,.:;c ciic'uiar No.
OP/CAB.3C)/ii\ ci'4'l' iiilc- 2018. She ciilnoi access :i,e i:ic-iel-ce cllcrrme,:rs i'or the
audit qr,relies la;scC since the circular l-rac ciirected no access to tite office rint!l cjeared.

iii) She has beelt av,'a.,, foltl-re Vetting process siiice iSti'.I:ut.=:013:o ilare ani tirerefbr-e iack
docutnentaticr': tc ieler io co;npiehensi'rel-v. she i:ra:te ,.1:: ciar'ifica'r:oits l-,ase,j on what er

memot')/ coulcl- r'ecall tireir.

Cotnntisstotlfor the year ertciet! 3A"'Jtrne 20i7
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iu) S1:0"- i-r.;i;rr:e li'l'c'.igi lli: vet'iing process but i,vas infbrmed b-v the National Treasirry
tlucugii 2 .fsll6r,ri r"rp cail tliat lrei ciealaiice u,as pendir-e awaiting ccnclusion of the audit
ittr ,'-_:1!.

20.1.M3, Desig::atiom at':iile .3.BC

She iroteci i,:a, :rr-:;;oine:' the f-c::,1::issr,.rn i;r I.'i:i'enibei 2012 as a Senio: Procurement Officer.
In 2'"ilip,lii.2lt5 she was i'etiosDectiveiy appointed as Acting Procurement l\4anager w'ith effect
fi'om 2"d Septeinber, 2Ai4. This,uvas afierthe Procrrrement Manager; Mr. Benalcl Nyachieo was

deptoyed ia ihe Dire:;oia.te of Vo'rei Registration and Eiectoral Operations as the Manager
Logistics rr.r i',::':r;acec l'{i".'ieii,ili'ri'Ler:riso i'epoiting to the Directci'i/ctel Registration and

Electcra.i Cc :ia.t c ii-r.

In Septern'cer. 7C'i4 the IEBC uiai.e an cpen Nationai advertisemeitt fbr 7 positicns of senior
Managen:eli siaii inciuc;ng tile Position of Procurement Nzlanager. in the same acivert a r1e\,v

position of the Maiiager \,i,'arel:cusiiig was advertiseci.

in April 2015 :-was ce:rignateci tire F;:ocurenisnt Manager after cornpetitii,e recruitment" the

positioii-*iricit i loki tc date

In 2016" tire Cornmissioir advertised t.;;ice 1"or the positioi'i of the Director Supply Chain

Managemer,t alt:L ai;c;oir',,ia1 5.i Fler:ai.v to irave the Proculemellt Fuirctioir upgladeci to a

Directorate ievei i:ut tire lecri-iitree!1t -was never concluded.

In Jul.v- 2016. r:he Directci' of Su.ppiy L-hain iVlanagement Mr. La"i,'y Aura r,vas seconded fi'om the

National Treasiiiy ilpon requesi by the Comniission.

In June 2Ci7 i1,te Dil'ecior.' Suppi;, ihain l,,laira-qement Mr. La.ly Aui:a vi,as depioyed back to the

Nationai Treasui'y.

On 8'l'.lu:t:2C.7 sI:e 1,a.s ai:,ilci;.'iteci as Ag. Dilector Supply Chai,n Managentent for a period cf
sixmontir:r. ii.,:CEC."o',io,aldeiiia;:ci.igoveri'eiJortb5, Ir,4r. I-avryAuraot:i4ti'June.2017.

The Comrnissicn aivertiseci tite pcsition of the Directol Suppiy' Chairr \4anagement cn 13ii'

April.2Ci3. t*L:r:i"rritu:et'ii::a.s;ict ceen ccncluCeci. i{er deployment ol'l ali acting capacitl"as the

Ag. Dilec:c, 5,r';pl;, Ci:,a.in ivla.;:a,ge::reli (Ag. DSCVI) i,,,as iatet':'etrospectiveiy extended to 8'i'

June, 20i 8.

By the 'rime she w'as leavii:g for conipulsory ieave as directed b), tire Ag. CEO and tlle

Commissioiters li'iy acting tenrire had lapsed and titerefbre 'rvas being sellt oll compulsory leave
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as the Piocurement \4anaser. The substantive cffice tiiat sl:e irciCs at the IEBC to date is

]VIANAGER PROCUREMENT.

The position of the Director Supply Cirain Management is cuuentiy v'acant as recruitment was

not coircluded but Mr. Bernard Nyachieo has been appointed as the Ag. Directoi Supply Chain
Management.

The current IEBC structul'e identifies the Director Supply Chain Managenent and nor Ag.
Director Supply Chain Management as tl'Ie Fiead of the Procurement function.

20.2Further Clarifications to tlie KEi{AO.dudit Queries
20.2.1 Purchase of Kenya lntegrated Election Manegement S5,stems (IfiEn.{S)

The procurement managei stated that it \,vas a direct procurement. The Proculement Unit
received a request fi'orn the user depafiment after approval by the Accounting Officer. The
Procurement unit v,/as not involved in identification of tlie supplier(s) for ail Election
Technologies acquired under direct procurement as the vendors iiaC ahead-v been iiidicated in the
Procurerrient i'equisitions.

She noted tl-rat tlie procurement ilrocess oi'KIEllS u,as under ihe tenur'e clMr'. i e^;y auia as the
Director: Suppl,v Chain llanagernent anC Substai:tive .-leacl c.f li:e i'rccur'€n':eirt Unit was

appointed much lettel' as the Secretar)/ of the Inspection aad ;icceptance Commitree which she

declined due to tire foiior,ving reasons:

i) The Directol Supply Chain \4anagernent .'ejected irly verbal ;ci-ofes.sionai a-dvice that due
to tlie coniplerir.t of the ccntiaci it 'was pluitent ic set up e- Co:-liraci i.ilplementatior:
Coinrnittee Tea.nr (CIT) p'Lu'suant to Secticrr 151 of tne PPADA.2A,,5 tather than an

Inspection ar:d Acceptance Ccmniittee.
ii) This vuas int-oi'nieC by the fact that ihe Conrrnissior: l.,,,as ltci acqi-iir'.:tg gaclget but a

complete systeul. Inspection and Acceptance by toe 'u.;citii ha.re been Coir: prcgressively
by the CIT on diffelent n-rrlestones to ensLrie complete a-cg-uiisirion of a sysi;i:r that not
onl,v fulli, met the Technical Specifications but had viability *1l.n tested on its
pelformance.

iii) Although the appointment letter',r,as datei, 7t1'April. 2C17 i.iv,ra! oniy serl- LC rn',,ernail on
1i'l'Aprii 2O'r7 artd I respondeci conveyiltg m),apclogies'"^.,l-,en I sa"w ii on j2tl'April.
20il v,thlle at tile Central Nyanza Regionai Office where t had golie t0 prepare
specifications of the General Eiections services havinq beer, eariier assigned by the
Accounting Officer'.

ir) It u'as contraciictory that apporntmenr letter hac indjcarteo tha.t tkie Coi:rrnittee was
requireC to subrnit the Inspectioir ald Acceptance report on i C'!' Ap;ii. 2Ci7 .lret the letter
r,i'as ema-ileci orr I1'l'Aplil" 2017. Any mandates execllted on thrs lettei after i0t1'April,

(lonunisston.ior the ysq; encletl -ir';"' i:tne 2017

a

I

I

I
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\,)

vi)

vii)

viii)

ix)

a)
h\

c)

d)

0
g)

a)

b)

c)

2Q'.7 ',':,-'.:e j:ui-"e been :'egz.rcied i'etrcs;oective contrairejring Secticn 69(2) of the PPADA,
2!: i.
i',:-.'t,. :-:-.e iS ii..sj- ii, t.:e iii'ne i irad ieft the office nc goods liao. been deiivered. neither
i;,i: i'-.:r:; ,.:ii-.' iiiil,-r,l':i'cC ^'.1il'"ii:!iCatrci: o,t ilie a,nt;r:ipateCr delii,e'ri' cf rile gocdS.

Ti:e i:i':i,:rle;".-g ci' lile ,:re'.lous exi:ei'ieuce nad been tirat a n-ie;i'lbei' o'i'tire prccllrelnent
ji:i'. ','.,-:-j i-.:: ;ci:riact:. ';,ti';; z:ciitague to i;lcilitate progiclis of r,,,ork in r,vorkiug

cC. l.i:::.,::S.

Hi:-.r':-,.:.'ii,,,elt i :a:.'lr', i:acli ic tire office. i nlade a foliou, up r,vitir tiie meuibers cf tiiat
a.1,,;::ciii::':: ccl-rliti':iee i::,1':-, oilice imn:ediatelv rvhere they also acianora,ledged having
receivei tio iultirer cc:nnrunication oii adjustinents of the timeliires neither had they
Ieil,:i-,.,:r: ;.:iiy'j'tcii:reil'ta:ict forthe exercise. We agreecl that the follov,,ing documents be

UU'.,-lir,:'1. l.: i 5r."

T-:: ?i'c ;'-.i'enrent R.:;i ili rri ii oi-',

T1: : T'; c i:,1:,i c;;i speci fi ca', i cris (Terms of Reference)

The Bir,t,r Te,laer Document

The Bir dociimenl subi::iitteC by ti:.e suppiier
Ti-' : E-.'a:1,.Laiicn cl i'ie goiiai:, oit reports

Tlie Fi'o.;.-:ssic.ra i Cpi:irit:r:

Signe..J Ccntracr:

Slie alsc mentioned tirat she went to i:equest for these docuilents fi'om the Director
Su.ppii' Chain Nziaiia.gen:ent (DSCiv{) i'vir. Aura. who iirfornied her that the Procurement
C.,'ficel .',,f1. .Ia.lzies Kaircng:r rvas the onii.'one rr,,lto knew where the documents were. But
oir incjiiir:'ia;r:es iiahcnga d.eciineci to irai,e an;v clocuments as they iiad been submitted to

the )SCi',r.
Si:e fc,i,-,.''ve:; r;p iiiii-i :::, e:i:aii airci v,,aiteci for the documents only to receive a show

c6.-ise ':il:r'(Caiec iitl' .rri:ii 2C1T) c:r ,8'r' Aplii. 2Ai7 a: i2.44pm. She i'ormall,v learnt

ii'cr,: tl:e si'lo\.t. (:ai.se reti.,:l-ihat the goods alrilied oir i3'i' ApLii- 2017.

ir: -rei'r'es.ionse tc l1:r: si--,c',-,, ca..',ise- sire hc',,ievei'reccrirnlencieC/acl"'ised tirat tire lnspection

ai:d r).cce;rtar;e 'ior -ielr:iei Nc. iEtsC/39i2Aj6-2A17: Suppl;i. Delii,ery', instailatioii.
Teslli:g. loni;::iss;criirr:g aiid Suppclt ct' the Ken1,'a Integrated Elections Managernent

S),stei,': iia-iEi,,1S) io bt :airieci out as foliou,s:

Tile Cci:iraci iirplerrleniaiion Comniittee be atpointed to can..y' out the inspection

pul's:laitl. r.o Se.ciicil I 5 .l o1' the PPADA.. 2015 and l{OT tlie inspection and Acceptance

Ccr;rlit,'e: siiice lire pi'ccLlienlent ir,ias cc;lrplex and specialized in natirre:

The user departri:ent shorild issue a certificate plirsuant to Section 150(3) of the PPADA.

2015

The Conimissioii tc seek guidance from PPRA oir interpretation of the inspection process

for KIEN4S being a con:piex contract if thel'didn't agree with my proposal

Comrnissron -for ihe ;ertr ended 3fft' J;rnt 20 ! 7
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d)

e)

0

xi)

xii)

All the plovisicns required for inspection inclucting testine o1'all rhe equipment in line
u'ith the Terms of Reference and the sample subn:itteci tc ascefiain its lunctionality
should be availed

Since the ciates to submit the report Inspection and Acceptance or1 the aprointirrent letter
(l0tl' Vlarch 2017) ivas sln'p.'assed by the del!r,rr), Cat.:c cf ire er;uip:r,ci-it (i3'i' April,
2017), a fresli appointtueni would ha,ze been pt'udr:rir- to ai,oii cct"itia'r,,etition or' the
piocess. The appointment may consider a Contiact Irli:iementatior-r Teani i'atiter than an
Inspectioit aud Acceptance conlmittee due to the cornf ieritl, cf tire cont.ac:.
Howevei'I sought the guidance and advice of the Accor-rn,ing Oftlcer cn the wzry forward
whether to continue rvith the Inspection and Acceptance Corninittee as api:ointed.
She stated that she did not receive any feedback iroil the shcu, cause to date but was
excluded from the major preceding of the procurement functicu since the Director of
Suppiy Chain Management chose to work directll, rr,,ith other officers.jutiior to me and
sidelined n:e in the Directoiate/departn:enral operaticns.
She only later got in contact with the docun:eirtation fol the KIEjr4S picclliement when
she was tasked to engage the vendor M/s Safi'an l<ieniit1, & Secririty fc:'the provision of
election technolcgy support for the fi'esh piesidential eiecticin of the Ki:MS after Mr.
Lawy Aura Ieft tite Com.rnission.

20.3 Fresh Fresidentia! Election: Contract for Tenden i\io. IEECl34/2{}ii-2018: ,:r.ovision of
election tecir,nology supcolt fol the fiesh presidential electioi: cf ii-re K-IEVIS.

20.3.lInitiation of the procurenrent

She stated that:

a) DICT requisitioried the engagernerlt of Safi-an Identrtl., and Securir:z (SIS) for.the Fresh
Pi'esidential eiection techrroiogy sllppott.

b) There \ /as an existing contlact u,ith SiS for the saie oiira,divai'e. sar,rices ir:C licenses of
software for K-lE\4S

c) The usel departir:ent-iecomrrer:ded the use of ihe e.<is:ii:g cJnir?:ci- ic't.'r3-,;if,e tecfunoiogy
suppoi't for tlie FPF

d) The Cor:rmission had less than 35 dal,s ro the FPE date;25t1'October,20i7 rvhlch could
not be changeo as would lead to a constitutional crisis

e) There was limited time to use any other-prccuremeirt method except Dir.ect procurement

pursuant to Section 103(3(d) of the PPADA, 20i5 under specialiy permitted pursuant to
Section 57(1-2)(a) cf the PFMA 2017

0 The Nationai Treasury approved the Comraissioir's for the use cf speciaily perrnitted
procedure undel direct Drocurement.

Contntission.{or the .y'enr ended 30t' hrne 20t7
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20.3.2R.e'<:r:i,,:': I -:..-jar::c v '!1r ';-,-.'1:;'1i

She staterl ti:Lr',

The ciirecl prc!r-:iemeiii,crccedlii'e i;r'a.S iblioivei a.s prescribed in the PFADh,2015 as tirei'e was

an existing coi.-j:i'a-ct '.vitos,: \:ia.'ir.1;ii),ir'ei'ioC 'was to expire in March 20'18.

The Acccitltiiiiq Cfflcel apprcvei 'iire iecoirmendation of the Evaiuation Committee for the

award of ti:e tenier tbr tire rroi,isicn of Eiectioi, Technclcg.v Suppoli ibr FPE of tire KIEMS to

SIS.

20.4.Suppi;r'. l,;ciiver;r, iiaepiemenfaticm zinci Coraimissiominig of Networli Transmission

The Comn:issicri co1itl'a.cted 3 ma,ior Mobiie Netwoik Operators (M)tiOs)to transmit election
results tbi a- pei'ioC ci' 3 ),eais Lillder a. tiarner;icrk coirti'act Cn an "aS atrd w'lien required" basis.

The quaniities --,::i,-cutci '.,er: ;:.s e:e;'1jie user depaftmest's reqr.risltion. Tire deliyeries were based

on tlle ira-:tewcik coi'tti'act.

24.4.1 Prcci.rreinent o1i'Data Centre amc{ Eack,.rp Infnastructune (Cioud Services)

The Procui'ement Uriit scugirt approval to use Direct Pi'ocurement based on the justifications

provided b-v the user clepartmeni.

The technlca.i sr:ecificatioirs '.rrere prepared b1' tlie user department. The initial effort by the

Procurement Unit to iia.,''.- aii i,ic.i,-isive scecification comririttee fbr global iriformation was not

supporteci.

ihe inir:ie;:ti.eir'iii:icr'r rf z:.i iC -l r::iir.:':lcrs resico w'ith tiie ,"rsel Cepartment pul'sliaut to Section

i50(3) oi'ine ?PAUA. 2Ai5 ,:ni this 'u,ias oiought io the attention oi tire user departinent.

Procuremt-'i:t L,i:it \,vas ric. pi'ivy to tire tei'n:ination of'the itsiVi contract

The aspect vaiiriating i.he termiiration pi:ocess of a corltract is not plovided fol in the pubiic

procureinent procedure. The user departrnent pursuant to Section 150(3) provided

implementation t'ecoits fi,r p,;.1s15.s r,.t- ascertaining deiivery of goods and services

20.4..2 Purciaase of Gracie Datah,zse amd Secill"ii;y Soh-l'tion

The Evaiiia'.iol lon::-.1,:::e icr t1:e 5,lpp'!y, Deiiveiy. installation. Testing. Comurissioning and

Support cf LiiEl',4S liad iToteci ti:at Oracie License is a standard product of'the Oracle Compan;,'.

The Evaiuaticn repori indicaiei tirat the evaluaticn critei'ion was ilot cleai' and thus the item w'as

never evaluated. The Coinmittee recommended that the Olacle Licenses be re-tendered as it was

a new requi-ei:rel:t that ia,as r-lct pari of-the ci:iginal open tender number IEBCBZ|Z1i6-2017

Conmission.[or tlie yetr encier! 3dt'.lunc )A!7
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The Procurement Unit was not privy on how the vendoi' r,,ras identitieci but the r.eqriisition from
the user department had indicated that the Licenses be acquirecl dilectl.,, frcil Oracle Technology
S),stems Kenya Limited.

The Implementation of ail ICT contlacts resteci with the usel department pursuant to Section
150(3) of the PPADA. 2015 aird this was brought to the attention of the user de.nartment

The separation/segregation of ICT services on the basis of seculity deiried the Cornrnission the
Total Cost of Or,rrnersi-tip and economies of scale thus stand-alone contracrs thar uzere ineant to be
integrated.

24.4.3 Procurement of Co-location Services tbr Uata Centre and Disaster lRecovery Site

The Procurettleni Manager v/as not involved in the piocllrelneirt of the Cc-location services and
is not able to remember the procuremellt preceding to offer clarifications

20.5 Supply and Delivery of Eatrlot Fapers fon Enecfions, Stafutoryz Deelaration Fornns and
the R.egister of Voters

She stated that the docriuents being requested ior were artaiiable in tire Comnissiorr. Payment
rvas made thlough I etter of Cledit that r,vas managed by the rlnance tl-inction airC pait of the
payment was thl'oll-qh R.TGS. They shouid issue a credii rlore io cancei the overpaytlenr.

24.6 Supply and Delivel.y of Bailot Bcxes for Genera! Olecr-lc:rs

There was no change of'contract price since the FPE piocurenerr r,,r/as a seilai.ate tendering
pl'ocess with different techllical specifrcations, requisition. tender nlirnber. procllrement method
and coirtract nltmber. Dr-tring the open Tender M/s Belgon El'igineerirrg vvas the only technically
successful firm.

The conttact for the KES. i.850 was tluough open teuder for tire Gei:erai Elections which was
advertised in Septeniber, 2016 and arvarded in Januarv.20i"i seven ilrontils to tjre General
Elections for the suppiy of 60 litle transpalent baiiot bores r,virii r''liite iiCs

The proposai fol KES. 2.250 had trvo options:

a) the counter or"fer to introduce 451itre oailot boxes ii at ,ji,j noi neer. the technicai
specifications. l'ire suppiier irad proposecl io manu'fucruie the 45itr aird 60itr. boxes
concurrently to nteet tiineliues.

b) the supplier prod,-icing some of 'the bailot boxes iocaii,v baseci cn the procir-rction capacity
of one nioitld ano otiiers in China but the Con':misslcn tireets ri're fieighi cliarges.

Conmission.[or rhe yealr rr4rr t('lt'Jrtne 20]7
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c) This l.:-,,:,er ',,,'a.s canceiied as the 45itr capacity ivas not witirin the rairge of the
cilt:,ei-':-.-c- s 1b,' :l:e s1:e,:,;ir;aiions cf the bailot bcxes. The Conruiission in ali its tenders
lra,J al:,ii.:{ i1^,' stra.teg'i oiTctal Ccst of C,,vnership and <iiCn't not flnd it pnrdent getting
involu'ec in tire aspects oi'- c,eiiver;r' during acquisition ot electiorr materials as an effort of
m,iigati:ig risks.

d) T'he pl,:trsaj was ;,i:ei"e.oie not acceptec by tire Comrilission. T'his off'er was rejected by
ll-:e :1,. 'r'-l ssl.::l: l:- l'ee,t:'-rits t: staiidar,iizaitcn anc risli r:ritigaticn.

The Su1:ltiier: iia.d agreec to stari iiiobilization ior prociuction irnmeciiately he receives the
noti fi calic i: oi' ;r";':3-1d.

The KES. 2"j,.lil price was for t.rLe s:;upiy anci cieliver), of 60 litre transparent bailot boxes with
charcoal giey iicis rr,,hereuy rhe su:rpiier had intormed the foilowing;

a) Pi'cci:rernent ciat: arjditicnai irouic to Lre air iilteci:

b) F;'ir:il:':r'r'ltii t: i ai:cii'r,-:,'.it l,i:eria.is v,'htcir scme rr,'oulci be airlitleci:
c) Llveitrile woir<lt-rg ro'itr's lbr' firctcrr'],' slaii

The inciec,-*it,ci.,:ss or l'a.ti:el',-ie1a-r,eC ilecisioii i::akiiig was d'ue ,.o tire coiicemeci obligation cf tire
Project tei',r:i anc, tiie L-cn:iiiissicn in ie:'nls of cieciciin-e the Techi'rical Specitications of tire Baiiot
Box fbi;iE. t'r:e [cn:rrri:;sion riari pi'ocriied bailot boxes at KES.250C in 2013 Generai

Elections.

2A.i Surppiy *.i-:.d Deliveqy of .tsaciges

She stated thai;:

The tiinct.on of logistics iri tiie Cc",rnmission is designated uncier the Dil'ectorate of Voter'

Registration alct Siector"ai Cperations pi'e.iiorisly helci by lvlr. Geotfi'ey Lemiso. upon which after

he left the Cornrnission Mr. Benard ii1,nshi.. was transferred froin liis position as the

Procrirement rvialtager to the Warenouse and Lo-sistics Manager a position he substantiveiy stiil

holds tc dare.

The docu.rlenls ;br ali non-st:iategic Geireral Election Materials ,iad been prepared with a

provision tc irave tite respeciive silppliers ciistlibute the tnaterials to tire Coramission's i7
regional Warehc,:ses arlei: iiispec:ion anci acceptance at the lvlain Warehouse. Tliis w'as sripposed

to have been carered ibr in il:e cost (urice) of the item.

The distribi,ticl iist v,ias ,iiso part of tiie tender ciocuinent and r,vas not oniy sltared b,v the user'

departme;rl. l;,;i aiscr io '.jle I:rsi:eciicii and ,rcceptairce Comrtrittee ancl tire Warehouse and

Lo-eistics Vir:i:i:.ii,:i. 
-iire 

slg::ecl cci-,iiaci aiso ir.ldicatea the point of- tleii",er), in the special

conciiticns of ti:e conii'aci.

C'onnissron.fbi tite ;';.tut entleci il" .itire 2017
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Due to the massive number quantities, the inspection of the badges just iike for ail other
materials was done through sampling and the supplier cleared for ciistributios to the regional
warehouses.

The action of the Warehouse Manager erroneously receiving parl cf the badges (the 550,381
badges and not the second delivery af 712,977) cannot be inadvei'tentl;z be consiC.ered as a failure
on the procuiement unit since the Warehouse Managel doubles up as the Lo_eistics Manager
whose core function was NOT onl,v attenciing to stores receiots but aiso manage distribution of
the materials. For this ieason it defeats logic on tlie failure io sepai'ate rire.matel:lls tc be directly
delivered by the supl:lier fi'onr those rirat wele. to be dej:r,ererj b-r, il:e Com:i:':;sron iinder the
contracted M/s Postai Ccrporation ol I(etiya.

The Manager wa.reirouse and Logistics worked closely rvith ille Inspection ancl Acceptance
Committee, the IIN-DP consnltarrt and tire user departmenr. ha..,ing 'been 

shaiec the list of all
rnaterials arid nothing ivonid have stoliped the lVarehouse tuianager. airci i_ogistics lr4anager to
ascerlain and source for any information before making iia-sty enor-s.

In view of the above the Procriremerlt Unir '*'as li:iiitec in ;-.,ie.;,el,tir:g tire anor:-ra!,v hereby
rcaltzed. The Procurement Unit v;as noi aware r-hat ri:e badil,:s )^:ad lsztr iece;ireci ir: the Main
Warehorise. i am not aware of the purported r,vriting ro the Supplier iri .iune 201g.

When \.vas the telepiroiie call nlade by the \,\iarehouse a.nc logistics Manager?????? My
understanding as a Proculement Professionai calis for ali procuielnell.. rnatlers to be
commutticated through ta,ritten because this are Finar:cial i'liat:ageilent issues and cannot be
casually treated as alleged by the Warehouse and Logistics Malager. If for sure the matter would
have been brought to m)'attention I would have insisted that its tout iii .,r,iitien ar:i ::othing would
have stopperi rne fiorn informing a:rd advising managelneni tc seek a remE,jr'.

20.8 Supply of Gas Larnp MantXes

I am not abie to rementber this piocurement. Gi.zen tire cppo;r.r-;niLy "o access the <iocLrments I
u,ill be able to give r:ry vierrz and clarifi, accordingiy.

2t.9 Suglply, anr! Deli',,er}, ,cf Secii.irlt,,Seais

a) Frocut'ement of Securit,v Sea!s from M,/s -t-ar 
'iiasr 

Ccltnec',Jio,r Limi.sed

The Commissiorl ha-d signed a contract through Open Tenie1 r.r,itn llis Far r--ast Cor:nectiori
Limited fcr tire stiptly and deliverv 'tiliree Miili$rr Sir liund..ec *n$ lvirrei.,z Sii:r is,d95,000i
Security Seals.

Commissron.[or rhe .lear.ended 30t' Jtne ]0!7
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The Co;:t:::.t,s:.i,-:'- hiti,::,ace:ls i:e-:c essessireilt based oti.xoi1i; iour Th.olrsand (44.000)
projeclec ;-:ll' sta.:r-';',i, r-lri ?.::;r'.-i'lge.icy clt 5o/0. Tl:e acliial ilutilber cf'pciiing station was
40,883 a"-'1 :l-c:'.:'l:te .,:i.'frvc l',1;:jioli. Ii,,e Hui:cireC a;-tci se';ent'; Fin'e- Sir Hundred anci Tu,enty

-Nine(2.575.ai??=( (,+S8lij poiiing siatiolls X 6 balior boxes X i0 seals) + (5% of the total seals)

).

The supp;:'t-'ri:e.:l: a':a.:'ria'. cie.i'"e:','01"l-';,'c Miliion. Cne Thousanci Si:< Flundled seals (2.0001.
600) resLritii-: io zr deic:t oiseci-lii'i-r, seais foi: the 2017 Ceneral Electioils.

The Ma.tagei !,'i',iei-cl.:s,: c?. ,c-cistic:; i:i a L'.,,.,ri'no dated 5tlt januar,r-,2018and received o 8th

Janttar;;. ,rlC:8 :,:l:fie;' .il.: Fiocr.l:'e:nent iiiiit on the deiivei-v oltlte balan,:e of 1,69+.400 seals to

the Wa.:':i.::'.r::.

The i:l:l-'(:'- :. "::.ri,. i'--.'-,i:r': il'. .,rr','-,,rs:ial',ii,:ilt:ons tr"onr ti:e Vlanager'Vr/ai'ehouse & Lo-qistics

vide a ]\{e:i:; ca.ie C 8''' .,ai:ual'',. 2Ci 8.

The N4ar'ag':i'i:,,.r.'.eh,.t.i:.e f< irgis'ic,; i:i:,r-i i-lot::':'cviCed tne s:,-tght ciatiircaticn fcr an infonned

manageni:ji'; :-,;-;:- i,rcri ci.,. ;irspecticl'l ?iti acceptance.

The deii"'er"-'r :roles" iir.,,cices. ir:s;:eciicli;:epoi'1 anci S13 t'or the sea.is s'r.ipplied by M/s Far East

had not been s;-rD:nitt;-d. ir: ii:e F'rcculerlent Uurt b,v- the i\4anager Walehouse ariC logistics for
processiag ilavii.i)nt.
In vier,.; ci'ihe a-tcve ti:e irl'c,,culen:ent Unit intbrnred the office of the DCEO (,r\g. CEO).

b) lDroci.n,r€rlemr ol" Siecur;ty Seals frour it4/s Ramaas i-imited

She stateci that:

Follorvi::g ';it': aa:,.i.:.':, ,:i:i:,*'i '-:l SecLl:'1.:r, seais. the ',"lser departii'iet-,t ( )irectorate of Votei

Registiaticr: r:lri. 3d,-l:ai c;it ,.,:,;i;,siiicrr::rl iioi' :he pi'oc.irente:it of secu:iity seais to cafter the

deficit resr..iitii:g fi'oii:. i::e p.ai1ial ceii.iery inade by Mis Far East Connection Lirnited

The iiser c1,::;.:.:l'ijti.:ri i::^b'':i--d:i.'a- t.l.tei'e..",as ar urgeilt neei lcr applo:.:iirlaieil; 500.000 secr-riity

seals req.,,"el '-. " '.,^.,-: 2'- i7 ,lrnerai :li':ctic;i. Tire C-oi'nr;iissici: so,"igliit apploval from the

Natioira: --.3as.- .r tc ::e speciaiii, pe:itriited pioce,-lrre.

fhe Nrliit,:i.., '''.as:-,:'; :.i:,-.;';1 ,'itiro:.:i:i. inilr':e:liatei-v. Thete',:1--;g ig5:;: thz:n Fi:'.ir ciai'S tC the 8'i'

Augr,rsl. ?.i,.-,1 C:.',r:.'i. i,,:c,is: s.'--ile se?.is',,':Le requiled tc be i;st:',]:utec1 i*,ithin aii the 290

constituenc;es li.i co"iiti .

The Procr-ii.1i',e:ii. Ui:1,. ma'-le se,,e;:a.l eftblis to source for alternative suppliers thror"rgh eilail and

teiephone conveisaticn for pr.rircses cf enga-eirrg them for the procuretnent process within the

Conntission.fbi' i!;e... :t;r':;idei -ll!' ..ir:t ll i 7
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iirnited time. This entailed even contacting suppliers of otne'r' electoral n:ateiials and seeking
assistauce fi'om other Eiectoral Managernent Bcdies like Sor-lti: Af ica Eiectorai Commission.
M/s. Ramaas was identified as being able to have had the off-the si:eif meial seciirity seais.

The Procurement Unit therefore engaged M/s Ramaas Ltd thicligl'r direct procurement method as

the oniy viable option urider Section 1A3Q) (b) of PPAD Act 2C 15- si:rce ihe iiiinimum time for
Open Tendering and l'estricted method v/as not practical to meei tj:e se.i date tlti' tlie Generai
Elections.

The National Treasul'1, l1sr7ys1,'31 in their response,Catei 7ti'F-ug..tsr." ?3r7::ad;irc,f,iiti:-iended the
use of an alteinative plc.cul'emen'i:llethod plesclibed iil,i,-i Si-.;:,:ii l? cf ii:e ii,r-D/,.2015 and
more so retrospective applovals pulsuant to Section 69(1X2) atd (-:).

Section 103(2) (b) cf PPAD Act 20i5 applied by, rire Commissior. "... """" Or t,'::re is ilt argent
neerl for goods, wori;s cr sertices avtd the ertg*g'irzg iit ie*iE:tfig .rt:,oceed!,,i.gs ,;. $ity other
rnethor! of pt'ocurenrcrtt ,,vottlt{ tlterefore be imprtctico.l, fircr,t:tie ihst ihe circurrstsnces giving
rise to the urgency were neitlrer J'oreseertble bv lhe procurireg enliiit ;tor lhe ;,zsult af dilatory
coiltttc-l otz its piu't"
The failure by M/s F;:i'East i.11'[itsd tc siii:pili ili]l','i1ie:e:ii:il'tjj ieals',,:i l:,':.':i:s;,:able nor
due to the dilatory'contact of the Cc,ililission b;t tile leed ieaiiz3c t1i.ir ,i,?s:i;i3:-.;.

c) The Price of KES" 49.00 pei- seal

The specifications for the initial orcier made thror-rgh open tenderv{as foi'clrstcmized plastic seals
that required mauufactuling prior tc the supply. This are not ofr'-:he shelve seals.

Due to the ]in:ited time tire Comrrrission had no aiiernative ou': io acquire off-the sirell,e seals that
are regularly used and reardily available. fh,: ir,ser de1-..rit:lei,: theielcre r:hairged the
specifications fron'i i:lastic io.x,ire seals (nietal) riia: are rear-iii1,a.,,:;ilai:i,:.

Therefore thele rvas no ioss of K-ES. 21,85C,000 as ihe -qoecifii:aticrls 1.1,/=i'e',,aiie,j

d) Excess procurement of 500,00S Securirr seals

The clarification on qi.iaritities is as sliown in the iabie oeio,,,,,;

S/ Item Description
Noi

Originai Coiiilact pro-!ectect quar:tities 3,695.00C

lt Delivered 2.00'.a00

Contnission.[or the ye6,r r,,r,nO t{!" .l:t;te ]017
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:c.i1^

.! i -t',Cclil:oi:al ci':1e:'

rt c,i-l ^:i'igiiiai coiliract

Tctil: -ir:i l ?ioci:red

llastic with rnetal

i:i:-.ett (P.iue aud
. ,'i i e,:r;\

Actuai :'eq;ire;r-lent ibi 40"883 poiling stations i 2-575.629

Deflcii -r: r:ciiit"en:e:ri 571^029

Leaci

Time

10

w'eehs

da,vs

J

ia1's

Deiivery
Date

T /I:;
_Lvr ru

Octc.ber.

.ui i
i;(i,^
i9/8120li7

i;(IA
(!()lat\10
vt ot Lv !.,J

.it(iA

1.694.400

500.000

2.s01 ,600

50c.000

500.00c

TotaL

Pricei .!:..t-l:.1

6,83

i 8 ,9 -1',i , 
,'l .' .i

Although 'ihe ;,sei de::a.rtnlent i:l iiieu' Memo Cared 2"d A.ugr-rst. 2C17 requesteci for procurement
of 1,600"C00:;e,;;is based cn tn:: r-::'c.iecieri quantities oniy 50C"0CC were procnred based on the
actual reqi:li'err-':,rt ti:eii. l'ireie'.',as neithe;'excess pt'oclllemel:l i-,,'500.000 seais nor ioss of KES.
24,500.0"1i'. T'.e .--'lic,::: a:'ri', cieli',ei'i'times offerei fi'om biddei's co,']tacteci are as shown below:

S/ i Suppiiel Seai Type Qtv
NIo

a
J .-i':''.'1'.a,' 6 50 000

i

i

I't
!

I

iiiiemaiionai iiiK) i

Lt<l-C:-,ina

i :'ir.sii:'ireeil

ijiastic asso:'ted

coloui's

19,26()"t-, t: 
'

24.s 0(,'Jii 
-'

20.i0 F i'G, c i,,i r',:,,::'i il 
.i,:,',i li,rzr n s l:,:.;, rf S e ;" i, i c es

Tire Coiilities '';.eie c;"istl'ed i::r-c i'e-elons wiieie the Si"rpi:l1; Cirairi Assistant is stationed and

Opening and i','a.i'ua.iloii .-rt'tire biis rvas cal'ried out ai tl-ie saflle lccation. where they were

accomilocia.ted.

Commission ,{or the ivc," crtled 30t' June 201 ?

Unit
Price
(KES)

l. , ::l.ec-se iadusl.-ia.i i _ria::i:ic Green 50c.000

days

5 , 3t8t2018 Didn't
quote

22.78

37.94

3 8.50

.,lrssor-ted plastic
,ritti inetai insert

R.ar'::aas Lt.14 !,192018

To regional

1 day 500.000 49

r warehcuses
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20.11 Failure to Frovide perforir,ance security
She statecl that:

Contract pl'eparaticn and signins in tire Con'rmission is tite iesponsibiiity,' of the Directorate of
Legal and Pnblic All2irs ancl tiie A.cccunting Officer, tlte Prcclu'emeiii Unit is only required to
provide the bid docut:rents, Evalliaiion repori and tire cory Proi-essional Opinion.

The Procurement Unit incorporates the plovision of perfcr:riance seculity as :crcvided in the

standard tendel document used fol sourcing bids.

Management may need to incorporare the Frocurernerrt L*irit in the proc€ss of contract
preparation in futule

20.12 General Overvierry of the Aildit report

The compulsory leave denied me the oppcrtuilit)/ to participate to the au-dit qlrer)., responses

considering that I bear a wide range of not only ir:stitutionai meirot'y but the tecir-uicai capability
in tlre conceptualization of the procurement function at tlie IEBC. Hei respcrrsibility as the

Manager Procnrement and the period she has worked ai the Commission's criricai deoartment in
the complete electoral cycle could not have been undeiestiiilaied in particioating in the audit
process.

The standard prof-essional aird ob.;ectli,e appioach woui,C havr beg:r cois,ii'tatic..: r,;it]: ai1 the key
plal,sr'5 in tl-re Comu-iissicn's 'olocl.l'enrent furction to refler:i ?- cc'i?orate cc:ti-oi;j:ensi;e respcnse

that r,r,ould euide ti'ie esteemecl Parliarrientarv Ccnuiittee ti:at ,coi<e: 'i"o,'rvaic ior ccn'ect and

truthful infoiltiatior: for a constructi-r/e iecon'Iitenciation anci r.lia,/ ioi.,,,iaict.

I am looking fot'u,arci to forming a il?am wlth r-ii-,1 colieag,.res in aii lriattei's :har nviil i-equire my
attention once tire vettirrg process is conclucied. because i beiie''.'e tha': iire managefient of the

2017 Generai Elections and thereaftei'the Fresir Presidential eiectior:s irad sccd intent and

benevolence.

21.0The IEBC Frocn-rremerit Su'ructure

21.1The Current Sti'ucture of i-he IEtsC Froci"rremeat F,irncsicn is *s inlusti'lted beiow:

Contmission.[or the;eor endctl 3flt' ./ine )0t7

108



MW&L
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i- j-:r- *_
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' lrocurement Assistants/Stores cierks

Report on the Examingtion of the Report of the .luditor Oenentllor the Financial Srutenentsior the lndepndent Electoral Eoundaries
Connission for the tiar ended 3dt' June 20 t ?
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ai:r\

2l.2Proposed Icleal Supply Chain Managernent IEEC Sfruct'r.:re

DCS-SS

SNR PROC OFCR

REGIONAL SUPPLY

CI-IAIN N/GT OFFICER
\T/HS OFFiCEF.

!tiiri':RT S"i.,',iF

DIRECTOR S.C.IVi

PROC IVIANAGER C. E. N4 \,/HS&LGSTC l/lcR

SI\i] WiiS OFFCER

PROC OFFiCER

PRCC ,qSS i STCT"I CL:F.}(

PROC CLER(

Conntission lbr the ys6,, anclecl 30;' .itrne 201 7
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21.3Mar,age;''-i,;.i-e-.,;,I: ;,::l i-.cgi"':.1:r

She sta'red tiiat

Although h4r. B:uai'c ,'i1;2^iipe is refei'red tC aS the Manager Warehouse a1d Logistics (MW&L)
it's not cieai'i,i'ne'rhe;: i:e iepcris tc the Director suppl,"- chain Managernent.

During the pe,.;oc ulicei"',i,hlcir si:e .;as Ag. DSCM she neitirei approved his leave nor appraisecl
him. The1, alwa1,'s i,voii<e<i as co-departments.

in the peiic,:l ,.::-rc.el'iv::lch tiie Ccn",r:ission deveiopeci the peri'bt:lance appi.aisai tooi he declined
to belong to ri-;,: i'iiect;i'aie .;f Si,ppii, Clia.in Management.

Although ire ;:. tesiqtra'L:ci as tl:e ivilanager V,iarehouse and I-ogistics iri the Commission's
structure thei:e is r:o srich 1;csition. ra,hat e;<ists is Manager Lcgistics since tire Managei'
Warehouse pc;i'iion t,a.s ilevel' fi ilec.

22.0. Diffi cult Worlain g Envirornment

She stated tha'::

The pericci si're .raci ',';ci;-eC a', t."ie Comn:ission had been charac'tei'ized r,rith diliicult moments
that arose ci:-ie i,.-' in-, ,:i,:ii:ss:oi:al app-,;lsach iti nandling matters procuren'teitt.

The coie rna.nca;e ,oi au_" pJC..',rreirelit professionai noi oniy iies in acqr,risiticn cf goods and

services but ;::r:r',: criticai ;:r ;ira.kilig sure ';hat this is ,jone within tire t:rovtsion of the legal

fi'amework esta:l:shec ulciei tlie cub1ic pl'ocurement procedure.

After the 20i3 Generai electioir and the whoie experience encoLlntered in the procurement

functicn called tbr stiict adherence to the public procurement processes. This was at many tines
looked at as ri-eidity and bureaucracy leading to the belief that coinpliance to the procurement

law was difficul:.

The ke,r- a.liegaticn i,ias cela.:vs ai'ising fi'cm follo,xing the prccess and nanagement seemed to

beiief this na::l at:i e.

At one pciir'i a. L;NDP coi.isriita.irl ha<i been deployed to tire Procurement Unit but they' failed to
work togetlier and ire i'iad to go as he didn't believe oniy in the Fublic Procurement larvs but

didn't have kncwlecige o1'tiie Procuremerr'r la\,v and regulations. Tiris ied to a lot of difference in

opinion and ;;:.oceCLire ltiost cf the time as he alrvays advocateci for inteurational practices rather

other than Kerryan procurement iaws

Conmissionlor tlie 1vt;i ended 301'Jttne 20i7
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When we began prepalation for the 2017 General Elections after the cierzelopmerE anci approval
of the l'4ulti-Yeal Procurement Plans -20162A17-2A17-2Ai8, she insisted on the ap.i:,ointmenr of
Specification Committees that incorporated other public entities fbl sr.ipport of comprehensive
specifications that entailed Total Cost of Ownership to arroid f1agmented procui'eme11ts tiiat were
not only costly but inefficient.

She had advised training on procurernent processes for Conin'rission siaff ai:cl the approach of
Framework contracts on "as and uihen required "basis for nraior electlon gocCis an6 services to
avoid reactive procurellents.

The situation gct urol'lq r;,ri1ft lv-la:iage.rrtnt r,r.,he:: siie pi'ctostl i..-. ,,,',,i-.t:,i,:l cf .'f c,ti:iais from
the Ministly of ICT. the ICT duthcl'ity (ICTA) ai:,J tee I{.-e1.,,;.: Buir:;i,., ci ",i;i,:.,:la:rjs a-fter i had
received the iriitial rec;uisitions for the proclil'ement of ICT iter::s.

The DCSS it4r. Marja.ir i-l }zlarjar n:i, iiiimediate supel,::i,li-- cli-clegaric;C -.riy aoi,ice r.ld action
but when lie had gore to l{aivasha lbr z ce,.itain wcrkshop s.ttc, r-1.;i,aEed tc get .i:.: ,:;:;or-cvels fi.om
the Accountirg Office; - li{i. Ezra Chiloba.

We only got officers froin iCTA at the sta-r1 and when they lco!<ed ::i th,: s;,-.:cifications they
found out that the specificatioqs hac identified a certain inodel zur,j the.ieic:-:- larkej ',*re universal
outlook that wouli pl'omote competition. There was slight argument bet.,rreen the ream leader and
Mr. Marjan. The ICTA staff left the process in protest.

During this period there rvas a bitter relationship between riE aiic tnr SCSS ly':. hia:jan r;,,hereby

most of the time she il'ouid find difticult -working lvith i:lm a:.rc, ':l:erefcre sougirt':he intervention
of the Accountiug Ofircer. She appiied for twc weeks anntiai learre but insteai she r,r,as sept on
30 days compulsoly leave w'ithout reasons.

She stated that she objected th.e compulsoi'y leave ancl sougirt the irriei-.,ienticn of the
Commissioner Mohameci Alawi in charge of Procurement a;rd Finarrce ancl .,vi,en ire didn't seem
to assist me she cailed tlte Chairnian J'-tstice aird Legal Comrriittee Chail'rvho inrer,,rened a1d. was
velbally recalled back by the CEO. She has never received expiar:arioi: f,:i-1ne co:rruuisory leave
to date.

It never took loi'ig betbl'e iire D::'e:;c,'oi Suppi), Ciiai:: l{ai-,i.r,er,:e:ti i:,,;.s s:::.:,id:cl from the
NationalTt'easuil'. She i:ariCei oi/3: rc ]:ir,: and shcitll'at-iel l':e :.:,::-,.Ti:i:t- -:c ::1-cri ..:, ',;;.c:'-i directly
with my juniors alietiating me i'cn: pl'ccesses. He iiisl';ga:':leci aii 1:1,,. e.,:ic;.r1ots io nnake
contri bution iorr,uards rhe cpei'ations ci' the pi'oclireilenr i;rrciioi:,
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She was givei: a sito',', ca.iise iarier on ailegations that were iict true urliich -when she sought the
interve:itir:^ ci l'cirlii.s.ici:er i(iiigat wiro was in charge of procurerlent arid Commissioner
Boya N4oii; i-l c,,r'lr-ee ci'':l.e Firi:iiai: ?.ecourse the Accounting Officer saicl he r,r,as misied by the
DCEC SS i,lr'. ,'.iai;arr ai:d i::e DSCi-r.{ Mr. Auia..

Several tiii:es }CEC SS ir.{r. VIa.Lja:r haci institutecl auciits on taise allegations but the auclit
reports diCn't f;irC liei c',-ripable or iiaoie.

She aiwarvs'Dei;:'',eci i;:a'i sticltil',g to piocedure ieci to the difEcult workirig environment at the

Commi,ssicir.

The mana!?i.'.'-,-:, o'i' ii-,.1 iric,;'ils liar', i:udciies cf the dr:sig;-.a.ted \i,/alencr,se and Logistics
Managei's iel-r,::.i:-,-:..o i',ril-r.': t'J :ne br.rt chccsing io i'eport io :lte Directorate of Voter
Registrat:.-.::.

When she to-,.. ;'el',-rc -1.,:.cil,r'r:ie l:i'S,-,ppi-,, lhain i\,ialtageill'::t oii l,4ti'.:i.rr:e. 2Ai7 astiie Ag.
DSCM 1.11:tr.-,,:":; 'ac '-.'.::,; ;l-,:.:i:ii? ti:C i'eactiie ploposals basecl olt tlte state of atfairs and last

minute prepara'ii1lrl f'o.'iire Gel:eiai Eiection. Baiancing iiie negative impression created with the

long aiie::aiir:,, ..-.11 :'---.:-.'3r,r3-1':.-.;'-: 1.,.-lctions rvitli the sr:i,eia-l ptitciin,l is:iues that called for tn1,

attentioil ':rJ 1.,4.,.,--' il'i;,i, .:g.,, i'ai s:,css.tri considei'ing that s;nie of'tiie staff aird management

were looking ;.i::-e E-:j :rri': ''ci.i:i,--l::r''".

During tne iresi: Pi'ts:iei',;ia.i ;oicc;;iement the Cor:rmissicn haC constituited a Project Team

headeci by the DCEC SS ivir. i{.aijait reporting to Pieiiai'1,'. The teani gave r-u'iprofessional and

verbal dii'ect;-e:-,','ii-:1. lelc';c ii:i;.yieci decision making as most tinae u,as wasted in meetings to

persuade ihen'i Lo cc;:ti;iy witi: the piocurement iaws. The team as cor'Istituted is not defined in

the pi'ocuren:e;lt 1z:.'w z.r",ci ii'rr=,r'efti'e ies;oonsibiiity and accounr:abilit1,' gaps u,ele eminent.

23 Direct Frr:cr.;'erninf at',t!ee lEEC

The IEBC was ii,epa'iec tnat the ccuni:ry wouiri be holding the General Election on August 8,

2017. As per,he Eie:tions Opeiatioi:s Pian. the Comniission \r.ias to secure reputable firrns with

capacit,v;c siip;o:;,eiecioiat gocis aird seivices as earl1,'as 20j6. Gi.,,eii the unpredictable nature

of electio:rs !e-'':l:d.'i',,: C.-:,-,eral Eiecticl. fiame-work ccritracts were deelted suitabie.

The phenonie::c:: cf Dil'u:cr Pic-rciiiemeiri at the IEBC rvas occasioiied bv tu,o iucidences;

a) Tire Cor:l:-rissicr: etlcouilterec legal chalienges in the pl'ocureinetlt ilrocess. These lead to

reductioi'r iu tlie time to the periods io the Generai Electiorr making it ciifficult to identi{,v

sr-ippiiei ici' sl)ire ke'., itei::s using cperi tencier rnetltod. Lirnlteci time to tire General

Commission.fbr tlie;at; ended,iC";riie 20 I '-
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Elections made these procurements really urgent in consideration that some of these
items were major for a credible free and fair election.

b) The General Election in Kenya is a constitutional requirement. The process of
procurement of goods and services for elections should be timely. If delayed due to
extemal interventions it becomes an urgent need which if not met may lead an election
that is not be credible. The 2017 General Elections would have been an imminent threat
to public welfare, safety and damage to properry if the goods and services were not
procured. The 8th August, 2017 General Election date was ultimate and could not be
changed.

c) There was limited time teft to the 8tl' August, 20i7 such that engaging in tendering
proceedings or other procurement methods would be impracticable. Direct procurement
therefore was the only option in the PPADA, 2015 that met the circumstances of the
Commission as prescribed in section 103(2) (b) of the ppADA, 20lS

, d) Changes in some Commission policies directly affected timely procurement like revision
of some specifications and proposals on new acquisitions. The constitution of the new
Commission six months to the General Elections to some extend caused the need for
direct procurement as some of these decisions were being made at the tail end.

e) Failure by some suppliers to deliver on time resulted to seeking alternative suppliers to
mitigate the deficit in rnaterials and services required.

0 Pre-existing contracts - there some ongoing contracts or goods previously acquired from
some suppliers that were used as justifications for direct procurement for purposes of
compatibility or standardization as provided in Sectiott 103(2)(d) of the PPADA,20ts

The Fresh Presidential Election had been scheduled to happen within 60 days after the Supreme
Court's ruling of the nullification of the General Election's presidential results.
The 60 days included all the other electoral activities like planning, budgetary approval and
procurement planning. No procurement can be initiated without budgetary approval.

The procurement of services and goods for this election therefore resulted to direct procurement
due to

a) Pre-existing contracts and buying additional rnaterials and services from the previous
suppliers for purposes of standardization and compatibility. This was a repeat election
and therefore the understanding of the need to hold factols constant to get similar good.s
and services hence direct procurement pursuant to Section 103(2)(d) of the PPADA,
2015.

b) Section 103(2)(b) of the PPADA, 2015 was also applicable occasioned by an Urgent
need considering the mood in the country. Failure to plocule goods and services would
have made the situation worse ieading to the threat to life and destruction of property.
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24.0. Thc C<lmmissioners Role in Procurement

The Cornrnission's policy decisions were made in plenary. It would be difficult to determine
their role in procurement unless one sat in Plenary or accessed the Plenary Minutes,

Implementation of procurement policies was however under the approval of the Accounting
Officer with the support of the DCSS under which the Directorate of Supply Chain Managemenr
fall.

The approval and directions to the Directorate of Supply Chain Management came from the
Accounting officer and the DCS ss who interact with plenary directly.

25.0. Submission by Amb. Paul Kurgat former Commissioner IEBC

The commissioner submitted that:

1. He personally knew that the role of Commissioners was restricted to Policy formulation
and Oversight

2. He was of the Opinion that the internal Audit conducted by the Chairperson ought to
have included all 9 departments. The Chairman seeking audit for a single department was
ill motive.

3. He couldn't understand why the Chairperson was requesting for an internal audit while
the Officers from the Office of the Auditor General were onsite

26.0. Submission by Ms. Margaret Mwachanya former Commissioner IEBC

The Comrnissioner submitted that:

1. The role of Commissioners was restricted to Policy formulation and Oversight

2. She left IEBC because of her principles, she also felt that her opinion was not taken in
decision making

3. That she voted on the procurement of KIMS in line with the paper submitted to plenary

by the secretariat.

4. She differed with the Chairpersons in initiating internal audit while Auditors from the

Office of the Auditor General were onsite.

5. The course she undertook was on leadership and was attended by several senior public

servants and that she graduated with Honorary Doctorate because of her personal

contribution to leadership.

27.0. Submission by Mr. Lawy Aura former Director Procurement

The Procurement Director in regards to provision of strategic communication and integrated

media campaign consultancy services submitted that:
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1. The law provides for negations when the bidders arrive to a tie.
2. The scores were very close and he advised on the statistical tie to provide room for two

more bidders in the negotiations.
3. The letters written for procurement of collocation system to KRA and CMA were done

way before he assumed Office.

28.0. Submission by Ms. Praxedis Torerey former Director Legal

The former Director Legal subrnitted that:
1. The legal department participates during the procurement only during preparation,

drafting and review of contracts.
2. The director legai does not sit in Commission meeting and only advice the Commission

when her advice is sought in writing.
3. No any legal advice was sought by the plenary or the CEO in regards to procurement.

29.0. Submission by Mr. Michael Kairu Managing Director Belgon Engineering Company

l'he Managing Director Belgon Engineering Company submitted that:

1. The time frame given by the IEBC was inadequate to supply such an amount.
2. After persistent calls fi'om the Commission he borrowed a mould from a local plastic

manufacturer and modified it to fit the Commission's specification,
3. Due to short notice, he had to procure materials locally of which they were more

expensive.

30.0. Submission by Mr. Nicholas Nesbiff, the Country General Manager, IBM East Africa

Mr. Nicholas Nesbitt, the Country General Manager, IBM East Africa appeared before the
Committee accompanied by the following officers:

1. Benjamin Mann
2. Angela Ambetsa
3. Humphrey Lilech
4. Lewi Maina
5. Peter Gachuhi

6. Esther Kinyenje

Chief Operations Officer
Legal Counsel

Govemment and Regulatory Affairs,
Client Executive
Kaplan & Stratton

Kaplan & Stratton

and submitted as follows
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IBN{ Eastern Africa

The word IBM means International Br.rsiness Machines. IBM Eastem Africa private Limitetl
Company is a company incorporated in East Africa through registration and is wholly owned by
IBM Global Corporation based in the United States of America. IBM Eastern Africa is is
company that helps clients leveragc technology to grorv their businesses and overcome
challenges. IBM has been operating directly in East Africa since 1958. IBM has transformed -
Now a Cognitive solutions company powered by Cioucl. New East Afi-ica Headquarters
established in Kenya in 2010 overseeing operations across 8 countries includin gTanzania,
Uganda, Burundi, Rwanda, Ethiopia, South Sudan and Djibouti. Its comprehensive line of
offelings, including services, software and systems are clesigned for exceptional price
performance, manageability and ease of use. IBM's local busincss partner network also has
experience across multiple industries, delivering affordable and customizable solutions;
developed based on industry insights. Long term parlnerships within the telecommunications,
government, and financial services sectors have allowed us to focus on providing innovative
solutions which speak to the needs of local citizens.

IBM oversees and provides technical support for IBM paftners based in Africa such as providing
licensing agreements. IBM Kenya is a marketing division/ entity of IBM Eastern Africa. IBM
EA is an independent entity and does not have any operational links with IBM France.

Support Services: In July, 2017 IBM was contracted by IEBC to provide maintenance services
for Servers that are stationed in Kenya. The plocess was initiated through an invitation by IEBC,
to wit, the communication was formal and Mr. Nicholas Nesbitt, committed to provide the said

communication. Between, Jan-April 2017 IBM then proceeded to undertake an assessment of
the equipment; the latter had been in place since the 2012 election. Thereafter, IEBC contracted

IBMEA through direct procurement to provide maintenance services for IEBC servers based in
Kenya. The services were provided under the presumption that they were to be utilized during

the General Elections scheduled for 8tl' August, 2017 . IBMEA was informed at the last minute

that IEBC had resolved to use cloud servers stationed in France. IBMEA were not aware of the

agreement between IBM France and Safran Morpho or Safran Morpho and IEBC relating to

cloud servers.

2012 General Elections: IBMEA had no role in the procurement of equipment by IEBC and

Safran Morpho and iBM France. This is because, even though IBM GLOBAL owns IBM France

and IBME, the latter and the former are independent entities that have no operational links.

Soliciting favours: No one from or behalf of IEBC sought any favours from IBMEA including

at the point of pitching for the contract. IBM has a policy that does not allow staff to offer a gift

above USD $25. IBM do not have any contact with the Ministry of Information, Communication

and Technology before, or during the process of procuring the contract with IEBC.
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31.0. Submission by Ms. Corinne Mbiaketcha, the Managing Director, Oracle Technology
Systems (Kenya) Iimited

Ms. Corinne Mbiaketcha, the Managing Director, Oracle Technology Systems (Kenya) iimited
appeared before the comrnittee accompanied by the following officers:

1. Hanifa Shakombo

2. Evans Monari
3. Effie Omondi
4. Lynette Etemesi

5. Peter Gachuhi

6. Esther Kinyenje

Counsel, Oracle

Partner, Bowmans

Counsel, Bowmans

Counsel, Bowmans

Kaplan & Stratton

Kaplan & Stratton

and submitted as follows

Oracle East Africa

Oracle Corporation is an American multinational computer technology
corporation headquartered in Redwood Shores, California. The company specializes primarily
in developing and marketing database software and technology, cloud engineered
systems, and enterprise software products particularly its own brands of database

management systerns. The company also develops and builds tools for database development and
systems of middle-tier software, enterprise resource planning (ERP) software, customer
reiationship management (CRM) software, and supply chain management (SCM) software.

Oracle Technology Systems (Kenya) Limited (OTS)is asubsidiary of the Oracle Corporation. In
April 2017, IEBC approached Oracle by way of an invitation letter to conduct a security
assessment. The basis of the invitation was OTS was the original equipment manufacturer. OTS
undertook the assessrnent upon attaining the necessary approvals though its intemal structure.
Upon delivery of its report, IEBC awarded a contract to OTS for license, implementation of
options and advanced customer support. On 29fi May, 2017, Oracle submitted its security
assessment report. On 26ftMay, 2017,IEBC issued Oracle with an invitation to tender. On 296
May, 2017 Oracle submitted its quotation. Thereafter there was a subsequent negotiation to
reduce the quotation from Kshs 273,182,000 to Kshs 264,600,000. On 31't May,2017 the
contract was awarded and signed. OTS ensured that its internal matrix on compliance was met
before undertaking the contract. On June 8, 2017 the system was scheduled to be tested.

The election could not have r"un without Oracles database. Oracle has only received payment
amounting to USD $30,000 of the contract sum and has been in the process of negotiating for
payment of the remaining amount but is yet to receive responses from the National Treasury,
Ministry of ICT and IFMIS.
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Soliciting favours: No one from or behalf of IEBC sought any favor.u.s from Oracle including ai
the point of pitching for the contract. Oracle did not have any contact with the Ministry of
Information, Communication and Technology before, or during the process of procuring the
contract with IEBC.

32.0 Submission by Safran Identity Securify (IDEMIA)

Mr. Matthew Foxton jointly with Mr. Olivier Charlanes, the Executive Vice-president and
Executive Committee Member/ Senior Vice-President respectively, appeared before the
Comrnittee and submitted as follows:

The Cornpany regrets that it was not able to appear before the Committee on 1 lth February,
2019, this was due to miscommunication of which they wrote to the Committee through
the clerk's office via a letter dated 13tl'February, 2019 to explain the same.

2. They confirmed that they finally received another of invitation on 18'r' of February, 2019:
in which they were invited 'IDEMIA' to appear before the Committee, to assist the
Committee in relation to its examination of accounts of the Independent Electoral and

Boundaries Commission for the Financial Year 2016117 as expressed by the Auditor
General's Report,

3. IDEMiA is justifiably concemed about some of misconceptions and misapprehensions

about its business; and is pleased that with this opporrunity it will be able to clarify and set

the record straight on possible concerns relating to its interaction with the IEBC a solemn

institution within Kenya.

BACKGROUND by Mr. Matthew Foxton the Executive Vice-President

4. He submitted that IDEMIA is a French group of great repute globally; resulting from the

coming together in 2017 of two key worldwide leaders in the identity sector: Oberthur

Technologies and Safran Identity and Security.

5. IDEMIA is arguably the worldwide leader in police biometric systems: its biometric

algorithms and solutions are used by more than eighty (80) police services around the

world including the Federal Bureau of Investigations (FBI), Interpol, Germany's BKA, and

numerous African countries such as Kenya, South Africa, Chad, Botswana or Ethiopia.
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6. IDEMIA is also the leading provider of US government endorsed identities for trusted civil
and commercial transactions. IDEMIA counts a staggering 13,000 employees around the
world, including 2000 Research & Development experts and 13 Research & Development
centers across the globe. In the next 5 years, IDEMIA's Research & Development
investment is planned to reach 1 Billion Euros.

7. With close to $3 billion in revenues and more than 135 governmental customers in civil
identity solutions, IDEMIA serves clients in 180 countries and is the natural leader in the
identity industry, combining the strongest customer references and project experience.

8. IDEMIA has a worldwide industrial footprint to optimize responsiveness and customer
proximity relying on a network of State-of+he-art factories covering all regions and
Service centers established in more than 30 countries around the world.

Chronoloey of IDEMIA's creation

9. He submitted that Morpho, part of the aeronautical Group SAFRAN, signed a first contract
with the IEBC in 2012 for the supply of Biometric Voter Registration (BVR) kits
(importantly Morpho was not contracted to supply any other components, especially no
deliverables linked to the transmission of results of 2013 General Eiections).

10. Renamed 'SAFRAN Identity & Security' in June 2016, Morpho came together with
Oberthur Technologies (OT) in May 2017 givirrg rise to a new company called OT-
Morpho, which ended up being renamed IDEMIA in October 2017.

11. He reported that these nallre changes were duly notified to the IEBC in two letters dated
July 7, 201 6 and June 13, 7017 . (The letters were tabled to the Committee)

IDEMIA in Kenya by Mr. Olivier Charlanes, Vice-President

12. He submitted that IDEMIz\ has been present since 2008 on police and security systems
support.

13. In 2012, IDEMIA was sclected to contribute to the very first step of the 2013 general
election process. IDEMIA provided a Biometric Voter Registration (BVR) system to rhe
IEBC to produce a credible and secure voter register.

14. He reported that the same system has been maintained ever since, and complemented in
2077 with 45,000 devices deployed over more than 40,000 polling stations across Kenya to
arganize the voter verification and results transmission in the scope of the 2077 general
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elections (the Kenya Integrated Election Management System - KIEMS). The system was
reused for the 26ft octob er 2017 Fresh presidential Elections.

t5' In 2018, iDEMIA was contracted by the Ministry of Interior and Coordination of the
National Government for the provision of 31,500 mobile biometric kits to be used in a
national population registration.

t6. IDEMIA is currently in the process of establishing a new branch in Kenya, scheduled to
open later this year, an indication of the Company commitment to investing in Kenya and
supporting its growth

(1) KIEMS contract for General Elections

t7. He submitted that an initial tender for KIEMS was released on 15/12/2016, requesting a
submission from the bidders on9ll12017, IDEMIA took part in the process.

t8. Upon cancellation of the initial tender, which happened on21/03/20i7, IDEMIA received
tlre same day a letter of intent from the IEBC formalizing IEBC's willingness to engage
IDEMIA to supply, deliver, install, commission, test & support an "lntegrated Election
Management System". In the letter, IEBC highlighted the fact that due to the limited time
to fulfill its legal obligation, they were willing to engarge IDEMIA via a direct
procurement.

t9. After a new submission offer on 2510312017, IDEMIA received a notification of award on
251312017 and signed the KIEMS contract with the IEBC on3r/0312017.

zo. He reported that the remaining time to execute General Elections was extremely short: only
20 weeks from contract signature to the General Elections voting day, which took place on
81812017.

zt. To execute this contract for General Elections, IDEMIA provided the following equipment,
licenses and services:

- Delivery of 45.000 KIEMS kits, which include the KiEMS tablet and its
accessories.

- Installation, configuration, testing & commissioning of the KIEMS system, which
includes:

o Voters verification (EVI) oResults Transmission System (RTS)

o Candidates Registration Management System (CRMS)

I
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o Integration of the KIEMS solution with the existing Biometric Voters
Registration system (BVR)

o The provision of Software licenses and royalties for the KIEMS system

Preparation of 10.000 KIEMS kits for the verification exercise (configuration,
reception & inventory)

Preparation of 45.000 KIEMS kits for the General Elections (reconfiguration)

Election Day technical training

Election Day technical support

zz. He reported that as the program unfolded, the following additional equipment & services
were requested by IEBC and delivered by IDEMIA in order to adapt to the tight schedule
of the General Elections:

- Provision of cloud services for RTS

- Change request for customizationof RTS software

- Change request for CRMS external portal

- Change request for increasing the production capacity in preparation of Kits for the
elections

23. IDEMIA executed the program within due time, which ultimately allowed it to manage the
General Elections according to the customer's requirements.

(2) KIEMS contract for Fresh Presidential Election

24. He reported that on ll9l20|7, Supreme Court of Kenya decided to nullify the plesidential
election which took place on 81812017 and requested to schedule a Fresh Presidential
Election on 17 I 1012017 .

25. On 191912017, IDEMIA received a letter from IEBC approving the selection of IDEMIA as

the provider of services for this Fresh Presidential Election. Time constraints made it
impossible for the IEBC to contract & deploy an alternative election system.

26. On 281912017, IDEMIA was invited for final negotiations. The contract for Fresh
Presidential Election was signed on the same day.

27. In order to execute this contract for Fresh Presidential Election, IDEMIA provided the
following equipment and services:

- Preparation of 45.000 KIEMS kits (reception, inventory and reconfiguration)
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Delivery of KIEMS kits replacement and spare parts (SD cards, tablets)
Upgrade, installation & configuration of the KIEMS system
Election Day technical training

Election Day technical support

28. He reported that the allocated time to see this program through was notling short of
succinct: 7 weeks between the Supreme Court decision to cancel the election and the
effective date for Fresh Presidential Election. The elections were delayed 10 days and
finally took place on2611012017.

29. In order to secure the availability of the Election system 1br Election Day, IDEMIA was
committed to executing its contract on time at expected clLrality level and according to
IEBC's request:

- IDEMIA worked without contract until 2819. At that point, 60% of IDEMIA,s
contract was delivered. IDEMIA took significant risk in doing so.

- IDEMIA mobilised technicians to provide field support fcr 290 constituencies.
- The local factory had to operate night shifts, more than 350 Kenyans were hired by

IDEMIA at some point in time to speed up deliveries.

- The late confirmation on l3ll0l20l7 of the RTS wolkflow evolution required for
FPE.

- The risk taken by the company to handle the program nationwide, under very strict
time frames.

- The security measures taken by IDEMIA to provide full protection to the company
staff. The said protection started shortly before the date of the General Elections.

3o.I{e reported that for Fresh Presidential Election, both the costs of the program and the

program management were justified by the exceptionai context in which the elections took
place.

31. The prices were approved as they were quoted by the IEBC, after several rounds of price
negotiations to cope with the customer's expectations.

32. I{on. Chairman, Hon Committee, IDEMIA executed the program within due time, which

ultimately allowed it to manage the General Elections according to the customer's

requirements.
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(3) KIEMS system husting

33. He submitted that according to the contract requirements, the Result Transmission System
(RTS) hosting platform was to be (1) local and (2) provided on 1710412017 by the IEBC.

34.As the local platform was not made avaiiable on time, the IEBC asked IDEMIA to put an
alternative strategy in place. IDEMIA responded positively to that demand, thus exceeding
our contractual services.

35. In June 20ll,IDEMIA proposed the alternative solution to host the RTS on a private
cloud platform. IEBC accepted this proposal as an action to reduce the risks of the
Elections program.

36. He reporled that from a security perspective, an internal audit of the platform used for
the General Elections done by Verizon certified that the investigations lead identified no
evidence to suggest that anything had jeopardized the integrity of the RTS system.

37. Furthermore, the following audits were done & tests reports were provided to IEBC
before the Fresh Presidential Election:

(a) Functional and performance tests:

- Full functional and performance tests repolts were shared with IEBC
- A third-party cornpany audited the methodology & functional tests results

(b) Security tests:

- Full reports shared with IEBC, including penetration tests
- Independent penetration tests performed by Orange

lS.lDEMiA executed the program within due time, which ultimately allowed it to manage the
General Eiections according to the customer's requirements.

39. After both elections, RTS data were handed over to the IEBC on 151212018. The databases

and virrual servers used for both elections were copied on a dedicated space of the local
infrastructure in May 2018, giving IEBC acccss to the both elections' data.

40. The RTS system hosted by NTT was shut down on 161112019, after repeated notifications
sent to the IEBC on the matter.

Reporl on the Exanination ofthe Report ofthe Auditor Generalfor lhe Finoncial Stotenrcntsfor the Independent Electoral Boundaries
Comnission/or the lear ended 3d|' June 2017
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FIon Chairman and Hon Committee,
o Kenyan elections are complex and cannot be compared to any other elections.

' IDEMIA has worked in many countries, and the Kenyan election solution is unique
but far ahead compared to that of other countries.

' IDEMIA remains above many of its competitors in terms of technical solution and
project management.

Conclusion

41. IDEMIA fulfilled its assignment for Kenya's IEBC with professionalism and rigour. It was
engaged by the IEBC to carry out very specific tasks, which it successfully accomplished
in respect of both the original and rerun elections.

44. All internal and external audits conducted on IDEMIA's systems revealed that it
successfully achieved its general election goals for the iEBC.

45. They carried out their duties totally impartially, they are an ethically-minded company and
they have no wish to be caught up as scapegoats in Kenyan politics.

46. He reponed that, in 2017, some IDEMIA collaborators had even been threatened of death,
here in Kenya. Nevertheless, they kept performing an outstanding job in ensuring that
KIEMS worked properly and securely during the two elections, so as to ensure a fair and
neutral election process then trustful results.

47.Even following the Supreme Court's September 7,2017 ruling, IDEMIA accepted to
extend its engagement and kept supporting the IEBC in the democratic process so as to
ensure open, free and fair Kenyan elections. Therefore, as of September 2017, IDEMIA
provided an updated software, additional KIEMS hardware and support services for the
October 26,2017 presidential election rerun.

48.Further the High Court's October 11 ruling and the IEBC's resulting official decision to
include eight candidates in the Fresh Election caused the company considerable unexpected
work, such as:

- Writing new software for the KIEMS kits to include the new candidates list.
- Updating once again the 45,000 KIEMS kits with the new configuration.

- Configuring the RTS system again to include the new candidates list.

Reporl on the Exaninalion o/the Report ofthe Auditor Generallor the Financial Statementslor the lndependent Electoral Boundaries
Conunission/or the lngr ended jdh June 2017
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49. Despite this challenging context, IDEMIA and all its people are proud to have been able to

successfully futfill their engagements to support Kenyan democracy, and humbly reaffirm

today how positively it can consider the outcome of both 2017 elections, as it has been

publically stated by the International Community observers (UE, Carter Center, etc.).

So.IDEMIA has undertaken successfully several election projects in Africa. It considers that

elections are the most challenging projects to set up. But they also are the most rewarding

as they are a fundamental bloc in the developrnent of a country.

5r. IDEMIA is most glad to have supported this great country in assisting in the management

of the 2Ot7 Kenyan elections. It was a gleat challenge for IDEMIA in terms of time,

technology and security constraints noting the novelty of the solution offered. IDEMIA is

incredibly proud to have supported Kenya and served its citizens.

Committee Observations
L When asked of the Local Address, he submitted that the Company was in the process

ofregistering a local associate.

Z. When asked of other contracts they are undertaking in the country, he submitted that

they have the Following live contracts with the Government of Kenya:

I. Contract with the Police Depafirlcnt on finger print equipment (Biometrics)

II. State Department of Interior on population Registration - NIMS

3. When asked whether he can table his contractual obligation to the Committee, he

undertook to table a soft copy immediately after the meeting'

4. He admitted that he was selected through a clirect procurement process

Report on the Examinatioy ofthe Report ofthe Atulitor Generalfor the Finctncial Statenrcnlsfor the lndependent Electoral Boundaries
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33.0. COMMITTEE RECOMMENI),,\TIONS

i ' Parliarnent should mo\/e r'r'ith sPeccl to strengthen the IEBC by revisiting the legalframework and the generai r;oli,.:,.,!,.uiclelines while taking into account therecommendations of the Kricgler corttt,ission in order to resolve tension between theoffices of the Cirairman and the cEo by having their functions clearlv spelt out andaccountability appropriately assignecl as envisioned under section r ra .iirr. IndependentEiectoral Boundaries Cornmission z\cr.

2' It also evident that commissioners clemonstrated conflicts of interest in relation t<.rprocurement of the KIEMS kit.s u'hcre the Commissioners voted in favour of theirprefen'ed suppliers as evidcnccci irr l,4lNUTE 12-15/03/2017 of the Special plenarl,
Meeting emerged that the other courmissioners demonstrated conflicts of interest inrelation to procurement held on 3 1,r March, 2017.

The committee recommends that uporr acloption of this report, the relevant investigative
agencies sliould institute investigations on the conduct of the Commissioners involvecl
with a view to initiating prosecution where culpability is established.

3' The commissioners failed to exet'cisc ovelsight while the Secretariat demonstrated poor
or lack of prior planning whiclt plunged the electoral body into crisis after crisis, that
compelled the Commission to unclertake direct procurement of all critical goods and
services in a mannerthat was corltral'\'to provisions of Article 227(1)of the constitution
in so far as it did not embocly a proccss that was fair, equitable, transparent, competitive
and cost-effective.

The inertia exhibited by the leaclershiP of tire IEBC has er-oded public confidence in the
institution's capacity, as currentll, constituted, to execute its constitutional mandate whilst
safeguarding public interest. To that end, the Commissioners, the Chief Executive Officer
and the Directors who were involved in the unlawful procurement should vacate office
immediately upon adoption of this repoft to allow for the much-needed reforms to be
effected to restore public couficlence in the Independent Electoral Boundaries
Commission.

' The National Treasury and the Ar-rclitor-General should assist the Commission undertake
verification of all pending bills with a view to expedite the settlement of all genuine
payments due to the suppliers in order to save the public from incurring additional costs
that may arise from protracted legal disputes with such suppliers. The team should also
institute mechanisms to recovel all monies that might have been paid to suppliers
improperly. Investigations should also be undertaken, and if impropriety is established,
appropriate action taken against all the officers involved.

4
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5. The Accounting Officer should at all times ensure that all applicable accounting and

financial controls, systems, standards, Iaws and procedures are followed when procuring

or disposing of goods and services as provided for in section 68(2)(e) of Public Finance

Management Act 2012 arfi section 103 of the Public Procurement and Asset Disposal

Act,2015.

6- The CEO, Mr. Ezra chiloba, signed contracts worth Kshs. 4,3!2,046,372.00with0ut the

contractors providing performance guarantees contrary to the provisions of section 142

(1) of the Public Procurement and Asset Disposal Act, 2015. Upon adoption of the

Report, the relevant ilvestigative agencies should undertake an investigation with a view

to initiating prosecution if culpability is established. The Commission should at all times

ensure that performance guarantees are executed before signing a contract in accordance

with sectio n 142 (l) of the Public Procurement and Asset Disposal Act,2015.

7. The Accounting Officer should always be guided by the Average Price List or Market

price Index pubtished by the Public Procurement Regulatory Authority that is designed

to assist all heads of procuring entities, accounting officers and all public officials

involved in the procurement function with the necessary information to comply with the

afore said legal requirement and in turn deliver value for money in the public service and

comply with section 5aQ) of Public Procurement and Asset Disposal Act,2015 that

prohibits all transactions by public officials in which standard goods, works and services

are procured at unreasonably inflated prices'

Within three months of adoption of this report, the Public Procurement Regulatory

Authority should pubtish an updated Avererge Price List in iight of the fact that the last

Average price list was published pursuani to the provisions of section 30 of the Public

Procurement and Disposal Act, 2005'

g. The Commission should establish framervork contracts with more than one supplier so

that it is not held hostage when it comes to pricing with the aim of ensuring that resoruces

of the Commission are used in a way that is effective, effrcient and economical pursuant

to the provisions of section 68(1Xb) of Public Finance Management Act, 2012'

Reoort on ilte Exantination ofthe Report oftlte Attditor Generalfor the l:ittrilrcial Stale,nentsfor the Independenl Electoral Boundaries
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34.0. BASIS FOR COMMIT'I'EE RECONJ \II'NDATION FOII VACATION OF'OFFICE
The Commissioners

The Committee received evidcnce relating ro sps.16. incidences to support impropriety in theconduct of the following Conlnissioners er lcl hence forming tlie basis for the committee,srecommendation that the saicl commissio,cr':j 
'acate 

office imrnediately upon the adoption ofthis Report:-

1. Mr. Wafula Chebukati - Chairperson;
2. Ms. Consolata Maina - Vice Chair.pcr.son;
3. Margaret Mwachanya - Commissioner;
4. (Prof.) Abdi Guliye - Commissionc,:
5. Mr. Boya Molu - Conrmissioner; ancl
6. Amb. Dr. Paul Kurgat - Commissioncr

The evidence received depicts a commissron running on ar-rto-pilot. The commissioners,individually and coilectively, lailed to exercise oversight as envisioned under section 1lA(a) ofthe Independent Electoral and Bouncla.ics commission Act, 20ll thereby piunging theInstitution into a crisis. The cornmissioners vvcle unable to make urgent and decisive poiicydirections on procurement matters, compellinl the Secretariat to undertake direct procurement ofall goods and services in a marlller that was corllrary to Article 227(1) of the constitution of theinsofar as it did not embody a process that r.i,us lair, eqr:itable, transparent, competitive and cost-effective' As a result the comrnissioners failr:ci to take charge of the entire electoral process inthe 2017 electoral cycle. This evinces an inexcusable level of incompetence given the importanceof their role in the electoral processes in the country as expressed in Article gg of theConstitution.

In a clear case of incompetence, the Commissioners demonstrated lack of understanding of theirrole as relates to the principles of good govel'nance and separation of roles between theCommission and the Secretariat, integrity, transpal'ency and accountability contrary to theprovisions of Article I 0(2Xd) of the Constirution.

Conflict of interest and glaring instances of gross misconduct were manifest during the
procurement of the KIEMS Kits the Commissioners opted to vote in favour of their preferred
suppliers as evidenced in MINUTE 12-1 510-1l2ol7 of the Special pienary Meeting held on 31,r
March, 2017.

The Chairman of the Commission, in serioLrs violation of Chapter Six of the Constitution
presided over allocation of legal work to his lbuner law firm without disclosing this relationship
or even cautioning the Secretariat of the same.

I
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From the foregoing findings, it is evident that the Commissioners were operating ultra-vires the

Constitution, the law and their oath of offrce. These constitute solid grounds for the removal of

the Commissioners from office under Article 251 of the Constitution. The Committee

accordingly recommends their removal from office forthwith.

The Secretariat

There seemed to be an unending tug of war and tuff-fencing between the Secretariat and the

Commissioners. In the clear lack of policy clircction from the Cornmissioners, the Secretariat

operated as if the Comrnissioners did not exist. In the ensuing sceuario the Senior Staff of the

Secretariat, Individually and collectively, failecl to plan, execute or implement the policies and

strategies of the commission as envisioned undcr section 11A(b) of the Independent Electoral

and Boundaries Commission Act,2011.It was apparent to the Committee that this failure was

deliberately designed to plunge the Commission into a crisis that compelling the Commission to

resort to direct procurement of all critical goocls and services in a man-Iler that was contrary to

Article 227(t) of the Constitution. Consequently. the Kenyan taxpayer did not get value for

money. The Committee highlights the follou,iug instances as the basis for its recommendations

for the removal from office of the senior sta.tf of tirc Commission:

5. Mr. Ezra Chiloba - CEO

Whereas the Committee notes that he has since been removed from the Commission, the

Committee particularly makes the following observations with regard to his role as CEO:

e) poor planning and mismanagement o [ [h,:: irrocurement processes in relation to the whole

election process of both August ancl Oct,ri,er 2017, thereby creating an environment of

opaqueness, secrecy and anxiety, This, inevitably, contributed to the escalation of the

cost of the 2017 General Elections.

0 Failure to inculcate the spirit of team r,r,or'l< and collegiality with the Commissioners and

not providing information to the Comnrission in a timely manller, thus creating loopholes

that were exploited to subvert the proper Ilrr-rctioning of the Commission.

g) Exposing the Commission to high t'i:'rl':, I i' not demanding performance bonds before

signing contracts. For instance, he awri'ric,-l a contract for BVR IBM Server infrastructure

maintenance and KIEMS infrastructurc security monitoring solutions through direct

procurement at a cost of Kshs.452,006,003.77 which solution was eventually not utilized

during the 201'7 General Elections'

h) purchase of 149,640.5GB extra clata l-'r,::tllcs valued at Kshs.127,625,926 which were

eventually not used for tire intendecl ilrii'r.-..-;,)s cluring the2OlT General Elections, thereby

occasioning extra burclcn to the taxpii, '';':;'

Reoort on lhe Exantination ofthe Report ofthe Auditor General/or rhe l:itrrrttcial Slatefienlslor lhe Independen! Elecloral Boundaries
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6. Mr. Marjan Hussein _ Deputy CEO

c) As the Deputy cEo operations Logistics and Support Services, he was the chairmanof the commission Tender commitrcc and he mist.a the cEo into signing BVR IMBServer infrastructure Maintenancc a.cl KIEMS infrastructur. ,..,iiry monitoringsolutions contract among others ag.insr the provisions of the public procurement andAssets Disposal Act, 201 5.

d) He allowed receipt of some electio. niaterials for Fresh presidential Elections waylong after the required delivery dates and after completion of the election exercise.For instance, the security seals that wele supplied late by Far East company Limite6whose payment is still contentious lo cla[e.

7. Ms. Praxedes Tororey - Director, Leg:rl Services

c) Failure to provide sound legal ach,ice to the commission with regard to therequirement for performance bonrls before execution of contracts exposing theCommission to high financial risks.

d) Failure to provide sound legal acivicc to the cEo on direct procurement of variouselection materials during the Genclr.tl lllections contrary to section 103 of the public
Procurement and Asset Disposal Act, 2015.

8. Mr. James Muhati - Director,ICT

d) Failed to provide sound technical ach,ice to the Commission on specifications relatingto procurement of BVR IBM server infrastructure maintenance and KIEMSinfrastructure security monitoring solr,rtion through direct procurement at a contract
sum of Kshs'452,006,003.77,thereby occasioning wastage ofpublic resources.

e) Failure to advice the commission appropriately on technical specifications relating toprocurement of Oracle database and security solutions worth of Kshs. 273,643,447.00
thereby occasioning wastage of pubirc r.esources.

0 Failure to provide appropriate advise on technical specification on procurement of
data bundle requirement for the election worth Kshs. 1,goo,57g,il2.oo, thereby
occasioning wastage ofpublic resoLlrces.

,.... ha.. j ..*1.,h.!.:i.......I'
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MIN No. 460/2018: PRELIMINARIES
The Chairperson called the meeting to order at Thirty Minutes past Ten O'clock followed by
a word of prayer and introductions.

MIN No. 461/2018: CONFIRMATION OF MINUTES

Minutes of the 77s sitting held on Monday 20th August,2OlS were confirmed as true record
of the deliberations ofthat sitting and signed by the Chairperson having been proposed by
Hon. (Dr.) OtiendeAmollo, MP and seconded by Hon. Junet Mohammed Nuh, MP

Minutes of the 86th sitting held on Monday 17s September, 2018 were confirmed as true
record of the deliberations of that sitting and signed by the Chairperson having been proposed

by Hon. Peter Masara, MP and seconded by Hon. DanielRono, MP

Minutes of the 876 sitting held on Wednesday 19th September,2018 were confirmed as true
record of the deliberations of that sitting and signed by the Chairperson having been proposed

by Hon. Peter Masara, MP and seconded by Hon. Christopher Nakuleu, MP

Minutes of the 886 sitting held on Friday 21't September, 2018 were confirmed as true record

of the deliberations of that sitting and signed by the Chairperson having been proposed by
Hon. Peter Masara, MP and seconded by Hon. Patrick MakauKing'ola, MP

Minutes of the 896 siuing held on Monday 24th September,2018 lOam were confirmed as

true record of the deliberations of that sitting and signed by the Chairperson having been

proposed by Hon. Peter Masara, MP and seconded by Hon. DanielRono, MP

Minutes of the 90s sitting heid on Monday 24th September,2018 at 2.30prn were confirmed

as true record of the deliberations of that sitting and signed by the Chairperson having been

proposed by Hon. (Dr) OtiendeAmollo, MP and seconded by Hon. Michael MwangiMuchira,
MP

Minutes of the 91't siuing held on Thursday 27th September. 201 8 at 10.00arn were confirmed

as true record of the deiiberations of that sitting and signed by the Chairperson having been

proposed by Hon. (Dr) OtiendeAmollo, MP and seconded by Hon. Michael MwangiMuchira,

MP

Minutes of the 92nd sitting held on Thursday 27th September. 2018 at 2.30pm were confirmed

as true record of the deliberations of that sitting and signed by the Chairperson having been

proposed by Hon. Michael MwangiMuchira, MP and seconded by Hon. @r) OtiendeAmollo,

MP

a

2

No mafier arose



MIN NO.462'/2018: EVIDENCE NTDEPENDENT AND'ELECTRAI COMMISSION
OF A
The Appropriation Accounts. Other Public Accounts and the Accounts of the Funds for
the201612017

Mr. MarjanHuseinthe Accounting Officer and the Ag. Secretary for Commission appeared

before the Committee accompanied by the following officers and a Commissioner:

1. Mr. BoyaMulu - Commissioner

2. Mr. Osman Ibrahim - Director Finance

3. Mr. James Muhati - Director ICT
4. Mr. Andrew K. Limo - Communication Manager

5. Mr. Benard O. Nyachilo - Ag. Director Procurement

And he submitted as follows

1. INACCURACTES IN TI{E FINANCIAL STATEMENTS

1.1 VARIANCES BETWEEN TIM FINANCIAL STATEMENTS AND TIIE
LEDGER

Account balances reflected in the financial statements for the year ended 30 June, 2017

differs with the ledger balances. As a result variances totaling Kshs.63I,972,987 have been

noted on various Heads. The Commission has not carried out reconciliation or given any

explanation for this material anomaiy.

Management Response

He admitted that there are variations between the financial statements and the triai balance.

The variances were mainly occasioned by the following;
i. The Commission prepared the financial statements applying the International Public

Standards of Accounting Accrual basis which recognizes expenses as incured and not

when paid. The financial statements are therefore based on the IPSAS Accrual basis

of accounting while the IFMIS Trial Balance is based on the IPSAS Cash basisof

accounting hence the variances.

ii. The variance of Kshs.123,222p23.85 relates to capital expenditure on the supply and

delivery of communication and ICT netu,ork equipment. These items were wrongly

captured in the financial statements and have since been corrected. The figure of
Kshs.5i, 887,109.98 relates to accrued expenditure recognized during the 2016/17FY.

This was wrongly classified as maintenance of computer. It has since been

reclassifi ed under internet connection

iii. The variance of Ksh 168,892,472 was occasioned by:

(1) Wrong posting/double posting of KSh 721,292,690 being part payment of Taxes

to KRA for KIEMS purchased. This posting has since been reversed.
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(2) An omission of purchase of computer parts amounting to Ksh. 47,600,111(Circuit
Business Systems). The entry has been included in the Fixed Asset Register (FAR).

iv' The variance under item 2210300 is atrributed to the adjustments for prepayments
(un-surrendered imprest) as at 3Oth June, 2077 based on IPSAS Accrual basis.
For more detailed explanations see the variance analysis tabie attached. (Annex 1.)
The adjustments have been incorporated in the revised financial statements that was
submitted to the auditors on 3'd July 20i8. The revised financial statements have
addressed all the issues raised.

PIenary
When askeci on the action he has taken against the Officer in charge of preparation of
financial statement, he reported that no action has far been taken
Members Observation

1. Members raised concem in the manner in which the Financial Statement was orepared
2. The query remained unresolved

1.2 IIIYDERSTATEMENT OF CASH AND CASH EQTIIVALENTS

The statement of financial position as at 30 June, 2017 reflects cash and cash equivalents
balance of Kshs.4, 499,870,000. However, the accuracy of the balance cannot be confirmed
due to Kshs.72, 385,205 (over) and Kshs.241, 257,652(under) between the balances reflected
in the financial statements and the reconciled Cash Book. No reconciiiation or explanation
has been provided for the difference between two sets of records.

Management Response

i. Regional Accounts Variances
He subrlitted that the cash and bank balances reflected in the financial statements were
prepared based on the initial Board of Survey (BOS) Reports from regional offices. A
revierv of the Expenditure Reporls from the regions indicated that funds disbursement to
the regions for the period under review were erroneously recorded in the books of
accounts for the five regions identified.

The errors were adjusted as pafi of post balance sheet events in the books and also in the

revised financial statements. The correct figures have been captured in Note 12 Cash and

Bank of the revised financial statements (Page 27) (Annex 2).

ii. Mortgage Variances
The financial statements were based on the disbursed funds to the Comrnission's

Mortgage Fund reflected in IFMIS Trial Balance irrstead of the actual Moftgage Ledger

balances. The difference was a mofigage amount that had been disbursed to the staff.

The Financial Statements u,ere revised to reflect actual N4ortgage Ledger balances.

iii. Car Loan Variances
The financiai statements were based on the disbursed funds to the Commission's Car

Fund balance reflected in IFMIS Trial Balance (of Kshs.i00M and the opening Car Loan
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balance of Kshs.26.09SM) instead of the'actual Car Loan Ledgei balances. The differenie
is a car loan amount that had been disbursed to the staff reflected under Car Loan Fund

accounts receivables.

The Financial Statements were revised to reflect actual Car Loan Ledger balances.

The adjustments have been incorporated in the revised financial statements that was

submitted to the auditors on 3'd July 2018. The revised financial statements have addressed

all the issues raised.

Members Observation

1. Members observed that the query has since been resolved since the Financial

Statement was revised and verified
2. The query is therefore resolved

1.3 LINDERSTATEMENT OF APPROPRIATIONS-IN-AID (A-I-A)

The Statement of comparison of budget and actual amounts reflects A-l-A totaling
Kshs.142,773,000 while the statement of financial performance reflects an amount of
Kshs.131,179,000 against the same account item resulting to a difference Kshs.11,594,000,
which has not been reconciled or explained.

Management Response
He admitted that there was a difference of KSh. 1i,594,000 in AIA amount reflected in the

Statement of Comparison of Budget and Actual amounts and the AIA reflected in the

Statement of Financiai Performance. The difference of Kshs.l 1, 594,000.00 was as a result of
arithmetical error in the excel worksheets. The actual AIA received was Kshs.

131,791,068.00 as per the detailed AIA list attached for audit review. (Annex 3)

Further, examination of records revealed that the Commission received Kshs.16,408,399

frorn IINDP on 13 September 2016 which was posted in the Cash Book on20/912076.
However, the receipt has not been disclosed in the statement of financial performance for
201612017.

Management Response

He admitted that the grant of KShs.16,408,399 from (INDP was not disclosed in the

unaudited financial statements. This was an omission.

The Commission had received grant support from IINDP to pay the casuals during the Mass

Voter Registration I. [I}liDP only paid directly the net amount due to the registration officials

since LINDP is tax exempt. LrNDP therefore requested the Commission to process the

statutory deductions (PAYE & NSSF) for the Voter Registration Assistants on its behalf

hence transferring the said amount to KCB account.

This was part of approved TINDP suppoft budget.

5



An adjustrnent has been made and a revised set of financial statements together with the
receipt voucher (F.O 17) and payment Vouchers are available for your audit verification.
(Annex 4)

The adjustments have been incorporated in the revised financial statements that was
submitted to the auditors on 3'd Juiy 2018. The revised financial statements have addressed
all the issues raised.

In addition, the Commission received interest from the KCB call account n0.1138835137
amounting Kshs.2,314,024.25 (USD.21,960.94 @105.37) which has equally not been
disclosed in the financial statements.

Management Response

He admitted that the Commission admits the omission of interest income of
Kshs.2,314,024.25 earned from Call Deposit account as part of income/AlA in the
201612017 financial statements.

This has been disclosed under Note 5.Grants from International Organizations (Page 24) of
the revised financial statements.

The adjustments have been incorporated in the revised financial statements that was
submitted to the auditors on 3'd July 2018. The revised financial statements have addressed

ail the issues raised.

Members Observations

1. Members wondered that if the matter would not have been detected by the Office of
the Auditor General the issue would have remained unnoticed and Public Money
would have been lost to individuais

2. The Accounting officer should take appropriate action against Officers who

occasioned the omission and report back to the Committee

3. The query remained unresolved

1.4 IINSUPPORTED ACCOIJNT PAYABLES

The statement of financial position and Note 17 to the accounts as at 30 June,2017 reflects a

balance of Kshs.6,077,358,000 against accounts payables. However. the schedules provided

for audit review reflects an amount of Kshs.3,354,467,114.58 resuiting to unsupported

difference of Kshs.2,722,890,885.42 which has not been analyzed. Further, the Commission

amended Financiai Statement in which Note l8 now reflects a balance of Kshs.2,680,742,000

against Pending Bills which were not supported with Payment Vouchers.

t
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He admitted thit some payment vouchbrs in suppoft of pendin'g bills disclosed under Note 18

(Page 31) were not availed to the auditors due to audit time constraints and the incomplete

state of payments documents related to the 2017 general election.

Pending bills summary and supporting schedules were availed to the auditor for verification

before the audit exit meeting. (Annex 5)

Members Observations
1. Members observed that the explanations given by the accounting officer were

un satisfactory and requested for. the fo I I owing Additi onal Documents

Detailed list of pending bills

Copies of payment vouchers

List of directors of companies that supplied the election material

The querv remains unresolved

1.5 OUTSTANDING IMPRESTS

a) The financial statements for the year ended 30 June, 2077 reflects under Note 12

temporary lmprests totaling to Kshs.24,171,000 which ought to have been surrendered

on or before 30 June, 2017 but was still outstanding as at that date. No reasons have,

however, been provided for failure to surrender or account for the imprests.

Management Response

He submitted that the Commission conducted the general eiections on 8th August 2017 while

the financiai year ended on 30th June 2017.

The end year closure coincided with the implementation of general elections activities that

could not have been avoided. The staff both from the field and the head quarter u'ho were

involved in the implementation of such activities were to be facilitated for successful conduct

of the elections. This forced the offlcers to hold imprest for activities which were ongoing

7

UNSI]PP ORTED ACC OI.INT PAYABLES
s/l{o. ITEM AMOIINT REMARK

1

ACCOTINTS PAYABLE OPENING BALANCE
AS AT 01.06.2017 634,455,272.56

ANNEX
1.4.1

2

REVISED HQ LIST OF PENDING BILLS AS AT
3 0.06.201 8 1,996,885,47 6.45 ANNEX1.4.2

3

HQ LIST OF LEGAL PENDING BILLS 2016-

2017 437,037,758.94 ANNEX1.4.3

4 ACCRUALS SETTLED IN 2016-2O17FY (287,636,987 .62) ANNEX 1,4.4

TOTAL PAYABLES
2,680,747,520.33
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during the closure of the financial year. The imprests have since been surendered and cleared
from the imprest register.

b) Examination of the Imprest registers revealed variations between the balance of
Kshs.24,171,000.00 reflected in the financial statements and the amount of
Kshs. i2,395 ,874.00 reflected in the imprest register, resulting in a variance of
Kshs.17,775,i26 which has not been reconciled or explained.

Management Response

He submitted that the variance of KSh. 71,7?5,126.00 refers to the imprest which had been
surrendered but not cleared in the imprest register as at 30.06.201? due to the workload
related to the general election. The imprest were later cleared and the imprest register
adjusted.

Annex
1.5. 1

Annex
1.5.3

A reconciliation between Kshs.24, 171,000.00 reflected on the financial statements and

Kshs.12, 395,874.00 reflected on the imprests register is attached for your audit review.
(Annex 6)

Members Observation

1. Members observed that the Accounting Officer was in breach of the law that required
a surrender of imprest within seven working day after the lapse of the activiry

2. The query remains unresolved

MIN NO.463/2018: AI\rY OTIIER BUSINESS

There being no other business, the sitting rvas adjourned at Twenty Three Minutes past

OneO'clock

Signed

s/1\o ITEM AMOLiNT

TION OF OUTSTANDING IMPRESTS IN TIIB 20L6.2017 FY
REMARK

1.5 RECONCILIA

1

IMPRESTS OUTSTANDING AS PER UNAUDITED FIN
STMNTS 24,770,979,00

2

LESS: IMPRESTS SURRENDERED AND UPDATED
BEFORE AUDIT 11,774,959.00

Annex
1.5.2

IMPRESTS
:' t r AS THE

ST

(Chairperson)
Date- d:{T -i {



MINUTES OF TIIE llITH SITTING OF TIIE PI'BLIC ACCOLINTS COMN/trTTEE
HELD oN wENESDAy llsrocroBER, 2018 rN coMIvIrrrEE RooM 9 AT
10.0oAM
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9. The Hon. Francis Kuria Kimani, MP
10. The Hon. Peter Francis Masar4 MP
1i. The Hon. Michael MwangiMuchira, MP
12.The Hon. Gideon KoskeKimutai, MP
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14. The Hon. DanielKipkogeiRono, MP
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Vice- Chairperson
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Legal Counsel

Research Officer III
Senior Sergeant At Arms
Audio Officer
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Director Audit
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1. The Hon. Mathias NyamabeRobi, MP
2. The Hon. Florence MwikaiiMutua, MP
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i. Mr. Geoffrey Mu,itazi

2. Rev. KimathiKwiriga



MIN No. 46412018: PRELIMINARIES
The Chairperson called the meeting to order at Twenty Minutes past Two O'clock follou,ed
by a word of prayer and introductions.

N 4 OF

Minutes of the g56sitting held on Monday 1" October, 2018 at lOam were confirmed as true
record of the deliberations of that sitting and signed by the Chairperson hai,ing been proposed
by Hon. Daniel Rono, MP and seconded by Hon. Peter Masara, Mp

Minutes of the 96'h sitting held on Monday 1" October, 2018 atZ.30pm were conl'inned as
true record of the deliberations of that sitting and signed by the Chairperson having been
proposed by Hon. Daniel Rono, MP and seconded by Hon. peter Masara, Mp

Minutes of the 97fi sitting held on Tuesday 2nd Octobel 2018 were confirmed as true record
of the deliberations of that sitting and signed by the Chairperson having been proposed by
Hon. Hon Peter Makau, MP and seconded by Hon. (Dr) OtiendeAmoilo, Mp

Minutes of the 98th sitting held on Thursday 4fiOctober,2018 were confirmed as true record
of the deliberations of that sitting and signed by the Chairperson having been proposed by
Hon. James GichuiMwangi, MP and seconded by Hon. Maj. (Rtd) (Dr.) Eselisimiyu, Mp

Minutes of the 99th sitting held on Thursday 9s October,2Ol8 were confinned as true record
of the deliberations of that sitting and signed by the Chairperson having been proposed by
Hon. Daniel Rono, MP and seconded by Hon. Peter Masara, MP

Minutes of the 100t1' sitting held on Thursday 1lth October,2018 were confirmed as true
record of the deliberations of that sitting and signed by the Chairperson having been proposed

by Hon. Patrick It,lakauKingo'ola, MP and seconded b1,I{on. James GichuiMwangi, MP

Minutes of the 101th sitting held on Tuesday 16'h October,2Ol8 were confirmed as true
record of the deiiberations of that sitting and signed by the Chairperson having been proposed

by Hon. (Dr) OtiendeAmollo, MP and seconded by Hon. Maj. (Rtd) (Dr.) EseliSimiyu, MP

Minutes of the 102th sitting held on Thursday 18th October,2018 u,ere confirmed as true

record of the deliberations of that sitting and signed by the Chairperson having been proposed

by Hon. Christopher Nakuleu, MP and seconded by Hon. James GichuiMwangi, MP

Minutes of the 103'd sitting held on Friday 19th October,2018 were confirmed as true record

of the deliberations of that sitting and signed by the Chairperson having been proposed by

Hon. Daniel Rono, MP and seconded by Hon. Junet Mohammed Nuh, MP

MIN No. 466/2018: MATTERS ARISING

2

No matter arose



MIN NO.4 67 t20t8t EVIDENCE INDEPENDENT AND RT,E,CTR AT, COMMISSION

OF KEI\TYA
The Annronriation Accounts. Other Public Accounfs and the Accounts of the tr'unds for
the2016l20L7
Mr. MarjanHuseinthe Accounting Officer and the Secretary for Commission appeared before

the Committee accompanied by the following officers and Commissioners:

L Mr. WafulaChebukati - Chairman

2. Mr. BoyaMulu - Commissioner

3. Ms. ChrispineOwiyo - Ag. DLPA
4. Mr. Osman Ibrahim - Director Finance

5. Mr. Clifford Kipkemoi - Finance Officer
6. Mr. Wilfred Lusi - MIFA Chairs Office

7. Mr. James Muhati - Director ICT
8. Mr. Andrew K. Limo - Communication Manager

9. Mr. Benard O. Nyachilo - Ag. Director Procurement

And he submitted as follows

OTHER MATTERS
1. PURCI{ASE OF KEI\T-YA INTEGRATED ELECTION MANAGEMENT

SYSTEMS (KIEMS) KIT

(i) A*,ard of the Contract
Records at IEBC show thatthe contract for supply of 45,000 KIEMS Kits was awardedto a

firm on 31 March 2017 at a contract sum of Kshs.4, 196,300,000 through direct procurement

method.

Management Response

He submitted that the use of direct procurement inethod was duiy approved by the accounting

officer. The justification rvas as follows:

1. Urgency of KIEMS Acquisition so as to meet legal timelines in the Election Laws

(Amendments) Act 2016, Election Laws (Amendments) Act 2077, Amendments to the

Eiections (General Regulation) and Elections (Technology) Regulations 2017 which were

enacted on March,2017. These laws and regulations required the Commissionto acquire

and implement the technology in 120 days prior to the August,2017 General Election.

2. Threat to national security due to election timelines not being observed.

3. As demonstrated by the table below there was a protracted legal war between vendors

which had the capacity to undermine the credibility of the election.

Open

Tender
Application for
the Review

Determination of
the Review

Fresh
Application for

Termination of
the Tender
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review

13th

Dec,20l6
to 2017

29hDec,2076 l Ttn January ,201i 22no

2017

February, 9'" March,2017

4. Foliowing amendment of the law, the Commission was expected to integrate technology
i'e. political party nomination of candidates, candidate registration, candidate nomination
and verification of the register of voters, Election Day identification and results
transmission. These activities ran from Aprii, 2017 to August, 2017. Considering that the
Election Day was not changing, the Commission was compelled to resort to direct
procurementmethod in order to meet the election timeiines. (Annex 7)

5. Need for compatibility and seamless system integration. This justification was used
pursuant to section 103 (2) (d) of the ppAD Act 2015.

6. Need to avoid vendor wars as experienced in 20i2 when different vendors were
contracted to provide different components of the system resulting to chalienges in use of
technology.

7. There was a need for additional services (functionalities) to the existing BVR system
which had been sourced and supplied by the Safran.

8. There was a need for standardization in voter identification to minimizethe risk of voter
rejection during identification and increasing ef[ectiveness and efficiency.

. Supply, installation, configuration, testing and commissioning of the KIEMS Kits

. Software licenses and royalties

. Training

. Technical support

(iii) Audit Findings
The IOEMs Kits; Power Banks; Protective Cases and SD Cards were procured for Generai
Election and Fresh Presidentiai Election totaling Kshs.856,254,499 relating to Fresh
Presidential Election as tabulated below:

Description Quantity Unit price (S) Total ($)
Morpho tablets 1 500 542.66 8 i3,990
Rugged rubber protection 2000 13.41 26,820
Protective carrying casing 3 000 15.57 46,7l0
Power banks 5000 29.76 1 48,800

Training I 2,494,639 2,494,639
Election day technical supporl I 4,187,040 4,187,040

(ii) Scope and Components
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Description ' Quantity Unit price ($) Total ($)
Logistics, storage, warehousing 1 508,205 508,205

Ten TB of data consumption on public portal 10 2535 25,350

Backup infrastnrcture (cioud service) 1 776,857 776,857

Total in $(usD) 9,028,411

Total in IGhs. (at rate of 94.84) 856,254,499

PIenary
1. When asked whether the Commissioners were involved in the procurement process,

he responded that the role of Commission was to provide Policy, strategy and

Oversight while that of Secretariat was on day to day operation and implementation of
the decision of the Commission

2. When referred to Minutes of 175th sitting min no 15.1.4; where the Commission

approved procurement of KIMS; the Chairman IEBC responded that the decision was

arrived aftersecretariat presented professional papers on plenary highlighting status on
procurement of Key Objects. He reported that the Commissioned approved for
procurement of KIMS in accordance to the law

3. When asked whether he conducted a market survey on the above contract, he admitted

not to have done so

Members Observation
1. On examination of the Documents tabied before the Committee, members observed

that the contract on the above issue did not bear a seal nor stamp of the Commission

therefore its authenticity could not be ascertained

2. The Accounting Officer was directed to furnish the Committee with Correct

documents before the next sitting

3. The query remained unresolved

.468/2018: ANY

There being no other business, the sitting was adjourned at Thifty Minutes past Twelve

O'clock

Signed

(Chairperson)
6i'dtr
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MINUTES OF TIIE IL}TH SITTING OF TIIE PI.IBLIC ACCoTINTS, CoMI/trTTEE
IIELD ON WENESDAY 3ISTOCTOBER, 2018 IN COMNIITTEE ROOM 9 AT 2.30
PM
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1. The Hon. James Opiyo Wandayi, MP
2. The Hon. Junet Mohammed Nuh, MP
3. The Hon. Maj. (Rtd) @r.) Eseli Simiyu, MP
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8. The Hon. Gideon Koske Kimutai, MP
9. The Hon. James Gichuhi Mwangi, MP

APOLOGIES
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5. The Hon. Fiorence MwikaliMutua, MP
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8. The Hon. Michael Thoyah Kingi, MP
9. The Hon. Qalicha Gufu Wario, MP
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National Assembly
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Parliamentary Li aison Offi cer

Director Audit

Assistant Accountant General
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MIN No. 46912018: PRELIMINARIES
The Chairperson called the meeting to order at Thirry Minutes past Two O'clock foliowed by
a word of prayer and introductions.

MIN No. 47012018: CONFIRI{ATION OF MINUTES

Minutes of the 104th sitting held on Monday 22nd October,2078 were confirmed as true
record of the deliberations of that sitting and signed by the Chairperson having been proposed
by Hon. @r) otiende Amollo, MP and seconded by Hon. James GichuiMwangi, Mp

MIN No. 47112018: MATTERS ARISING
No matter arose

MrN No.472i2018: EVIDENCE TNDEPENDENT AND ELECTRaL conA4ISSIoN
OF KEI\rYA
The Annro nriation Accounts- Public Accounts d the Accounts of Funds for
the20L6l2077

Mr. Marjan Husein the Accounting Officer and the Ag. Secretary for Commission appeared
before the Committee accompanied by the following officers and Commissioners:

1. Mr. Wafula Chebukati
2. Mr. Boya Mulu
3. Ms. Chrispine Owiyo
4. Mr. Osman Ibrahim
5. Mr. Clifford Kipkemoi
6. Mr. Wilfred Lusi
7. James Muhati
8. Mr. Andrew K. Limo
9. Mr. Benard O. Nyachilo

Chairman

Commissioner

Ag. DLPA
Director Finance

Finance Officer
MIFA Chairs Office
Director ICT
Communication Manager
Ag. Director Procurement

And he submitted as follows:

2. SUPPLY, DELIVERY, IMPLEMENTATION, AND COMMISSIONING OF
NETWORK TRANSMISSION

2.1 The Commission contracted three (3) major mobile network operators to transmit
election results through their networks for the General Election (GE) and Fresh

Presidential Election (FPE) at Kshs.1,047,826,338 and Kshs.297,688,852, respectively,
totalling Kshs. 1,345,5 1 5, I 90.

In an effort to achieve the objective, the Commission segmented the country into three (3)

zones and tasked each mobile subscriber with the responsibility of connecting KIEMS
kits at polling stations to IEBC National Taliying Centre.
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However, d.udit has reveaied that out of the total contract sum of Kshs.i,345,515,190 for

purchase of goods and services relating to result transmission, an amount of
Kshs.555,424,638 rvas not effectively utilized due to late delivery of goods and services

or non-delivery and non-provision of the same as follows:

(i) Excess Purchase of Data Bundle
149,640.5 GB of data bundle valued at Kshs. 127,625,926 were procured from the three (3)

Service Providers. However, analysis of actual SiM cards' data usage revealed that 605.3 GB

valued at Kshs.5 15,269 were utilized, resulting in unutilized, expired and wastage of 149,035

GB of data bundle valued at Kshs.127,109,656.

Management Response

He subrnitted that as part the Commission's risk management and mitigation strategy for the

results transmission in order to guarantee the availability, reliability, security and effrciency

of the RTS nefwork, the commission did the following: -

i) As opposed to using one network mobile operator, the commission engaged allthe 3

operators as a consortiura of what was referred to as the consortium of Mobile

Net'work Operators -
ii) The Commission also sort the involvement of the CA as the industry regulator to offer

Technical advice during engagements with the MNOS

iii) The MNOS /IEBC/ETAC divided the country into 13 Zones

iv) The MNOS were equally allocated zones as either the Primary or Secondary operator

on basis of among other risk considerations of: -

a. The technical risks such as netq,ork failure, coverage or availabiiity

b. The political risk management where the Commission needed to ensure that any

malicious technoiogy sabotage within any service provider does not affect the

electoral process on a wider scaie. Thus the need to distribute the risks

v) Each KIEMs tablet had two SIM cards slots [Dual SIM] for purposes of redundancy;

only one of the SIM card was to be used at a time to manage the risks. Each was

adopted as either Primary or secondary by the two different MNOs

There were a total of 40,883 polling stations and 45,000 KIEMS kits which included

spares and training kits. This required in total90,000 SIM Cards

Mitigation for areas without 3G network coverage

Based on the report submitted to Senate and Parliament by the Communications

Authority of Kenya, it was confirmed that only 78o/o of the country had 3G nefwork

which was only concentrated in the main cities and towns as opposed to the

countryside where the Commission conducts the eiections. The CA's recommendation

was that the Commission required Thuraya to guarantee 100% transmission of
election results.

I
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He reported that a further assessment with the cA and the MNos confirmed that 3G
network could be used for transmission. However, about I1,000 polling stations werein areas without 3G coverage. To mitigate this and based on the above
recommendation, the commission acquired the Thuraya technology (modems) which
were distributed at the 290 constituency tallying centres, 47 county tallying centres
and the rest among the I1,000 polling stations. It is imponant to note that where the
polling station could not transmit, Thuraya transmission was available at the
constituency and county tallying centres. (See newspaper advert)

He submitted that use of Thuraya technology is usually expensive. The choice of
unlimited data bundles option for Thuraya for 5 days was the cheapest option
available for the Commission. The only other options available then were for a
minimum contract period of one month and were more expensive (as attached). The
Commission negotiated for a customized 5-d,ay package which is cheaper compared
to the others. Where the trvo SIM cards would not be used due to poor network, the
Presiding Officer (PO) would resort to use of the Thuraya. The Thuraya was to be
used as the last resort (Annex 8)

The Commission had a total of 40,883 poliing sthtions out of this about 11,000 did not
3G network coverage.

This is the basis that the Thuraya solution was inh'oduced to suppoft areas where there
was no 3G coverage.

He reported that the Thuraya was a provided as a third option for the result
transmission in these regions.

The Thuraya was provided by one of the MNOs. It was part of the consorlium
solution.

The risk mitigation tvas also informed by the experience of the result transmission in
the 2013 General Elections and the need to improve on the avaiiability of the results
transmission infi'astructure and network.

The Data Bundles
In order to electronically transmit data in our case the text and image results - data
bundles are required for the Thuraya and the SIM Cards
The Data bundles were procured as per the Commission's and Elections Act 2016
legal requirements for the results transmission for the general election.
The data bundles from the MNos are usually time-bound and expire on a daily,
weekly or monthly basis. In the case of results transmission for election, the
Commission procured monthly data bundles package.

The producVtariff of the data bundles available from the MNo was monthly
subscription where the resource was bound to expire if unutilized

I
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The 500M8 per SiM card data bundles monthly tariff procured by the eommisston

was informed by the following requirements for the Month of May, June, July,

August, September and October 2017 after an assessment/analysis:

a) Production Environment this for setting up and testing each KIEMS Kit with

SIM card

b) Voter Verification May 10 2017 (30 days' activify) - transmit Logs of verified

voters

c) Load and Stress Testing of the backhaul links connectivify of the MNOS to

the 90,000 SIM cards

d) Countrywide Simulation of Technology as required by law- On 9th June20l7-

transmission testing was done across the country in some polling stations

e) Countrywide Simulation of Technoiogy 31st July 2Ol7 - 2nd Testing of
transmission

0 Training of Elections Officials.

g) General Election 2017

h) Fresh Presidential Election 26 October 2017

He submitted that the that the data bundies were pre-loaded two months to the elections for

purposes of supporting the items a) to f) above and another pre-loaded for the election month

to support items g) and h).

For purposes of monitoring and auditing the election system security for the results the

system was activated two days before, during and two days after the election date, in this case

6th August 2017 to 1Oth August 2Ol7 and,from 24th October 2Ol7 to 28ft October 2017 for the

Fresh Presidential Elections and among other activities the system captures is bundie

utilization , and this is the report the Auditors relied on which does not inciude the activities

a- f above as there was no need to monitor this.

The table below explains the analysis of totai bundles procured for one election

No. Polling stations Primary SIM
card bundles

Secondary SIM card

bundles

Total capacit-v for
one election

45,000 5OOMB 5OOMB 45TB

Bundle per
SIM card

August
General
Elections
(I.{o. of SIM
cards)

Fresh
Presidentia
I Elections
(No. of
SIM cards)

TOTALS
(b+c)

TOTAL
BLINDLE
S FOR
ONE
MONTH
(GB)
(ax
dy1000

TOTA
L
BTIND
LES
(GB)
FOR
TWO
MONT
HS
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Safaricom 5OOMB 25,ggg 42,133 68,022 34,011 68,022

Aiftel 5OOMB 31,299 30,919 62,216 31,109 62,2I6
Telkom Unlimited 24,365 16,992 41,257 Unlimited Unlimit

ed
Thuraya Unlimited

for five days

1,000 s53 1,553

(not added

because only
bundles

were topped

up for the

first 1,000)

Unlimited N/A

TOTALS 81,552 89,943

In summary, the data bundles procured by the Commission is a product of the mobile
network operators and u'as a monthly data bundle tariff which expires if unutilized after 30
days' The Commission for the purpose of the preparation for elections procured the data
bundles for various activities as shown above for the months of May, June, July, August and
September.

The data used by the auditors is only a subset of the total requirements for allthese activities
and was picked from a different context of election-day monitoring.

Members Observation

In regards to 2.1(i) Members observed the following:

1. The transmission of result was not fuily achieved despite the Commission incurring a
total of Kshs. 1,345,5i5,190 on the same

2. Value for money was not achieved in one above

3. The query remained unresolved

(ii) Examination of Payment Vouchers
Examination of Payment Vouchers relating to purchase of Thuraya IP+ SIM loaded with
unlimited data bundles for five (5) days and others suppiied has revealed the following
information:

I

t
PV No. PV Date Delivery No. Delivery Date Qty Amount (Kshs.)
266 25.09.17 142940 2.08.17 700

8832 22.07.17 300 639,028,488.00
1502 26.01 . i 8 144444 24.08.t7 553 273,869,352.07

Sim Cards

1118 8.r2.17 1000 167,681,672.00

Total 2s53 1,080,579,512.07
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An audit review of records revealed anomalies as follows:
(a) Mismanagement of 553 Thuraya Modems and SIM Cards Loaded with Data
Delivery Note Number 144444 attached to Payment Voucher No. i502 indicate that 553

Thuraya Modems and SIM Cards loaded with Data were delivered on 24 August 2017.

However, records maintained on Stores Ledger Card 53 Number 427532 and Counter

Receipt Voucher S 13 Number 5939334 show that these goods were received on 5 October

2017 and 77 January 2018 respectively.

These goods with a value of Kshs.303,822,247 included in one (l) invoice paid through

Payment Voucher Nos. 266 and 1502 were therefore, not used for the intended purposes.

Management Response

He submitted that the Thuraya Modems were procured in accordance with the contract for
Supply and Delivery, Installation, Implementation, Commissioning of Network for Result

Transmission System Tender No. IEBC/5 612016-2017. The intended purpose of the Thuraya

Modems as stated in clause 8.2 of the contract is for use during the Generai Elections of 8ff

August 2017 and any subsequent presidential run-off election, and by-elections and

referendum during the duration of the contract. (Annex 9)

He refuted that the 553 Thuraya modems and SIM cards were received on 5/10/2017 and

171112018. The goods were delivered at the warehouse on 25/812017 and inspected on

41912017 as per the attached delivery note No. 144444, 53 Card No.427532;427509;427501,

Counter Issue & receipt Vouchers and inspection report (Annex 9B). The Thuraya modems

and SIM cards were distributed and the bundles of all the i553 Thuraya modems were

activated on 24110/2017 and were used during the Fresh presidential Elections as per your

assertion in query 2.4(iii). Attached is activation reports for audit review (Annex 9C).

Fufther, the cominission continues to use the modems for subsequent elections.

(b) Procurement of additionall,000 Thuraya SIM Cards Loaded with Data
Records further shorv that the Commission purchased additionai 1,000 Thuraya SIM Cards

loaded with Data valued at Kshs. 119,663,280 for use during Fresh Presidential Election and

the amount was included in Payrnent Voucher Number 1 118.

However, the audit has reveaied that these SIM Cards were not delivered, and tirerefore, on

17 October 2077 , the Commission re-activated and re-used 1553 SIM Cards earlier purchased

for the General Elections.

In the circumstances, the lawfulness, authorization and value for money of the expenditure of
totalling Kshs.179,663,280 cannot be confirmed as required under Section 68 (1) (a) and (b)

of the Public Finance Management Acl,2012.

Management Response

I{e submitted that the 1000 Thuraya modems used during the General Eiections (GE) were

loaded with data bundles which expired five (5) days after activation and therefore could not

be re-used for the Fresh Presidential Election (FPE).

t
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For FPE, the Commission had 1553 Thuraya modems of which 1000 had their bundles
utilized in 818/17 Election as explained above. The remaining 553 which were delivered after
8/8/2017 as per Clause 7 .11.2 of the contract had unused bundles. Therefore, the Commission
only procured data bundles for 1000 Thuraya modems (NOT SIM cards) because they had
been utilized before, during and after August 2017 GE.

It is worth noting that the Thuraya SIM cards were never procured separately, but rather they
were in-built in the Thuraya modems and deiivered with bundles. Upon expiry of bundles, the
Commission did not buy additional SIM cards again but rather topped up the bundles for the
1000 simcards. Attach copy of Airtel contract and clarification Iefter from Airtel dated
29.10.20L8 (Annex 9)

(c) Undelivered SIM Cards
The Commission further purchased 31,928 other additional SIM Cards for use on 26 October
2017. However, records show that 23,261 SIM Cards were received and distributed to
Constituencies, Ieaving a balance of 8,667 SIM Cards u,hose unit price is Kshs.5i5 ihat were
purchased at Kshs. 4,463,505 but were not delivered.

Management Response

He admitted that the Commission purchased 31,928 sim cards from Airtel Networks itd and
distributed only 23,261. The Commission ordered for 31,298 SIM Cards which were all
delivered and installed in KIEMS lcits as per the Delivery Note No.146935, inspection report
and distribution list. (Annex 10)

(d) Undelivered SIM Cards from Another Firm
The Commission also purchased other 27,237 SIM Cards from another firm for use on 8
August 2017. However, records show that26,674 SIM Cards were received and distributed
to Constituencies, leaving a balance of 563 SIM Cards whose unit price is Kshs.650 that were
purchased at Kshs. 365,950 but were not delivered.

l\/r^h^dahan+ Dac^n-.-rrr4u4E,uur9u ! r\gtPv!!!

He admitted that the Commission received26,674 SIM Cards from Telkom Kenya.itd. The

Commission ordered for 27,237 SIM Cards which were fuliy delivered and paid for as per

delivery notes dated I9e June 2017 for ?6,674 and another one dated 20 July 2017 for 900.
Invoice No.F{EA17091769270 and delivery notes are attached. (Annex 1 1).

The payment voucher no. 541 for the same is available for audit review.

Members Observation

In regards to 2. i (ii) Members observed the foilou,ing

1. The Committee wondered *,hy the Commission Couid not use the pospaid solution
whereby the vendor get paid what has exactly been utilized

I
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a

2. Value for -oney was not achieved in one above

3. The query remained unresolved

2.2 MANAGEMENT OF 1,OOO THI]RAYA MODEMS AND SIM CARDS

LOADED WITH DATA

Audit has revealed that the first batch of 700 and 300 Thuraya Data Modems and Sim Cards

with unlimited data bundle were delivered and distributed to the Constituencies before the

Generai Election. However, records show that only 339 modems and SIM Cards with data

usage of only 4 GB were used.

Indications are that the Commission did not evaluate the actual data required, which would

have been the basis for determination of actual cost. Fufiher, the Cornmission has not

clarified why it was not necessary to negotiate for post payment arrangements that would

have guaranteed payment for actual data utilized.

Management Response

He subrnitted that the Results Transmission using the Thuraya modems was one of the three

alternative methods the Commission used to assure business continuity. It u'as not expected

that all the methods wiil be used at the same time. Transmission using the Thuraya modems

was to be used in event of failure of the other alternative methods. This was risk mitigation

measure as per Eiections Amendment Act 2016 Section 39(1) (C) and 44; and Eiection

(Techno logy) Reguiations.

As redundant links, the Thuraya modem solution was to ensure 1000% netu'ork availability at

all times. This necessitated the use of the 1000 Thuraya modems during the GE. The

uniimited package was the only option that was Ieast expensive and did not require a longer-

term contract. (Annex 8)

with regard to negotiation for postpaid affangement, none of the Mobile Network operators

(Safaricom, Airtei and Telkom) had a tariff where they give bundles to customers on credit

and then later on pay for actuai data utilized. The customer either purchases a pre-detennined

bundle size or load airtime and consumes data on the go.

Members Observation

1. Value for tnoney was not achieved in above procuremsnt

2. The query remained unresolved

2.3 FAILIIRE TO PROVIDE PAYMENT VOUCHERS AND OTHER

DOCUMENTS

9



In addition, the commission has not provided for audit review payment voucher and other
supporting documents used to pay }v{/s Telkom for 16,825 SIM Cards claimed to have been
used for the Fresh Presidential Election. The commission is, therefore, in breach of section
9 (1) (e) of Public Audit Act. 2015.

Management Response
Payment voucher no. 949 amounting to IGh 30,362,362 for the provision of SIM cards, SLA
Management APN, and APN Backhaul and services was paid in z0l7/lg financial year and
does not relate to the year under review (i.e.2016/17).The voucher is however available for
audit verification. (Annex 12)

Members Observation

1' The Auditor General to verify the documents and report back to the Committee

2. The query remained unresolved

There being no other business, the was adjourned at Twenty Three Minutes past Four

D

a

O'cl

Signed

(Chairperson)
tUrd {rDate
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MIN No. 495/2018: PRELIMINARIES
The Chairperson called the meeting to order at Twentv Seven Minutes past Ten foilowed by a
word of prayer and introductions.

Confirmation of the Minutes of the previous sittings were deferred to the next meeting and
therefore no matter arose

8

I
COMMISSION
The rooriation A ccounts. Other Public Accou ts and the .A.cc ounts of the F' for
the 20L6/20L7

Mr. MarjanHuseinthe Accounting Officer and the Ag. Secretary for Commission appeared
before the Committee accompanied by the following officers and Commissioners:

a

I. IvIr. WafulaChebukati
2. Mr. BoyaMulu
3. Prof. Abdi Guliye
4. Ms. ChrispineOwiyo
5. Mr. Osman Ibrahim
6. Mr. Clifford Kipkemoi
7. Mr. Wilfred Lusi
8. Mr. James Muhati
9. Ms. Immaculate Kassait
10. I\&. PatricNyakira
11. Mr. Michael Ouma
12.Mr. Andrew K. Limo
13. I\4r. Benard O. Nyachilo
14. Mr. Silas Njeru
15. Mr. Tabitha Mutemi

Commissioner

Comrnisioner

Ag. DLPA
Director Finance
Finance Offlcer
IvI/FA Chairs Office
Director ICT
Director Voter Registration
FA
IvflICT

Communication Manager

Ag. Director Procurement

M/ICT
MCCA

Chairman

And he submiued as follows

3. PROCUREMENT OF DATA CENTRES AND BACK IIP INFRASTRUCTURE
(cl,otrD sERvrcES)

A letter Ref No. GISBUMEA/I-L12017-0000027822 dated 28 June 2017 and IEBC's
response Ref No. IEBC/ADIV{/5117 dated 30 June 2017 confirms installation of Database on
the NTI Cloud based platform in London UK from 29 lune to 30 September 2017.

According to the addendum to the evaluation report dated 28 September 2017, the supplier
had admitted inabilify to installResult Transmission Systems (RTS) in the local environment
due to time and technical constraints.
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Indications under Paragraph 6 of the scope of work contained in the Terms of Engagement
for Safran Identity and Security Limited dated i7 October 2077 are that, the supplier was
contracted by the Commission to install and configure backup and backend infrastructure
(Cloud Service) which included installation of RTS application; Data Base and System

Security and monitoring access as may be requested.

3.1 Audit Findings

In all, IEBC spent on Back Up lnfrastructure (Cloud Services) for Supply and
implementation of IEBC primary and secondary data centres for General Election and Fresh
Presidential Election respectively Kshs.249,128,933.52 and Kshs.73,677,117.88. The
Commission was to build a new converged server for primary data center and disaster
recovery site to support its electoral technoiogy requirements and other Commission IT
operations. The data centers were to provide a seamless access and high availability service
to comply with provision of all election laws. The tender was evaluated and awarded to a
contractor at a tender sum of Kshs.249,128,933.52 on 2lMarch 2017.

Examination of records reveaied that the contractor has been paid the entire contract amount
of Kshs.249,128,933.52 for deiivery of hardware. However, the Commission paid the vendor
before testing and commissioning of the equipment.

Other related expenditure were the following:

Contract for BVR IBM server infrastructure maintenance and KIEMS infrastructure securitv
monitoring solution was awarded through direct procurement method to a firm at

Kshs.452,006,003.77 on 17 luly,2017 for a period of one (1) year ending in June 2018. The
Commission has explained that Kshs.83,094,240 has so far been paid out of
Kshs.452,006,003 and the contract has been terminated.
These expenditure unless implemented judiciously for on-going back up and data centre
infrastructure, could lead to nugatory investment. The investment was anticipated to include;
(a) Vulnerabiiity and event management

(b) Cyber securiry operations center (CSOC)

(c) SOC automation

(d) Web application firewalls
(e) Anti-distributed denial of service solution

(0 Next generation firewalls, email security and licenses

(g) Network discovery and compliance solution

(h) Training on deployed security solutions

(i) One-year hardware wananty and technical support

Management Response

3

Sewices Contract Value
Provision of IBM server infrastructure and KIEMs security rnonitoring
solution

452,006,003.77

Provision ofOracle database and security solution 273.643.447

Provision ofCo-location services for data centre and disaster recovery site 28.03 5.283.68
753,684,734.45



He denied that the Commission paid the vendor before testing and commissionrng of the
equipment. The contract for the supply, delivery, installation, commissioning and support of
the IEBC primary and secondary datacenter hardware and srorage was signeJ onzz/djtzotl,
delivery of the equipment done on 30'h June 2017 (delivery note Annex 13) and technical test
and acceptance done on llth July 2017 by contract implimentation commiftee (Annex 14).
The vendor issued the warranties on l3 June 2017 (Annex I5) and
Payment made on 14m September 2017 after all the above requirernents had been met.

With regard to sourcing of IBIvl server infrastructure and KIEMs security monitoring solution
using direct procurement the Commission used the method pursuant to section 10-?(2) (d) of
the PPADA 2015 which provides the following: -

"the procuring entify, having procured goods, equipment, technology or services from a
supplier or contractor, determines that additional supplies shall be procured fi-om that supplier
or contractor for reasons of standardization or because of the need for cornpatibility with
existing goods, equipment, technology or services, taking into account the effectiveness of
the original procurement in meeting the needs of the procuring entify, the limited size of the
proposed procurement in relationto the original procurement, the reasonableness of'the price
and the unsuitability of alternatives to the goods or services in question,,

He submitted the BVR System in use was acquired by the Commission in2Ol2 and holds
critical data on the register of voters. The curent voters register is hosted in IBM server
infrastructure.

With regard to auditor's comment on nugatory investment the Commission would like to
respond as follows:-

The Commission was not only acquiring the IBM securify solution for the 8th August 2017
Generai Election support but also to secure its internal systems and network which are used
in the day to day operations of the Commission's mandate including the elections as indicated
in the IBM TORs.

The BVR system runs on IBM servers, IBM conducted an assessment which showed that the
maintenance of the servers were out of warranfy. The assessment repofi indicated that the
suppori was criticai. (Annex i6)
The Provision of IBM Server Infrastructure and KIEMS security monitoring solution contract
included the followin"' -

a. Maintenance of the BVR server's infrasrructure. This was delivered before the
election as per attached IBM Maintenance report. (Annex 12)

b. Security Operation center was used during the 818/2017 GE as per iBM sign off
Report (Annex 13)

c. Supply of other security monitoring solutions for the GE

He reported that deliverable item number (c) above was not implemented because IBM
terminated the contract on 9th October 2017 (Annexl7). All the unverified deliverables i.e.
item (a) to (i) in the audit query fall under this deliverable.

4



!
t+ SOLUTION QTY

PRICE
SCHEDI]LE
G'{CL
16%VAT)

DEN{AND
LETTER(INCL
16%VAT)

PENDING

1

Supply and instailation
of the securify
information and event
management solution
(SIEM)-qradar

2 615,568.5 1 197,000.00 418,568.5 i

2.

Supply and Installation
of a Vulnerability and
patch management
solution.

) 30,244.39 30,000.00 244.39

3

Provision of Cyber
Security Operations
Center (CSOC)

1 720,214.86 689,500.00 30,714.86

Supply and Installation
of the Web Application
Firewali (WAF)

2 193,3 89.98 147,000.00 46,389.98

7

Suppiy and Installation
of the Next Generation
Firewalis

4 85,578.90 2,900.00 82,678.90

8.

Supply and Instaliation
of the Unified Threat
Management (UTit4) &
Email Security solution.

2 304,427.07 264,000.00 40,427.07

10
Supply and Installation
of Hardware Servers

2 r97,767.24 149,000.00 48,767.24

11

SOC services:
Implementation services
and Project Management
Services

2 770,160.25 394,000.00 376,160.25

14.
Maintenance and

Support Services for the

BVR servers

LOT 190,133.28 62,3 00.00 127,833.28

TOTAL 4,357,743.32 1,935,700.00 2,4L6,043.32

He submitted the Commission undertook a joint verification exercise with IBM on June 2018

to determine the value of the work done up to the point of termination for discharge of
liabiiity if any. Following this exercise IBM have delivered as shown in the table below;

i. The $800,000 was mandatory payment upon execution of the contact.

ii. The IBM deliverables are totaling to $ 1,935,700.00 according to their demand based

on the joint verification exercise between IBM and IEBC. However, the commission

is in the process of validating the termination process in accordance with the terms of

the contract which carries with it penalties and surcharges and shall be applied

accordingly before the payment of the balances.

)



iii' The Commission confirms that a number of deliverables have been installed and arein use in the daily operations in supporting the technology and security of the
Commission's operations. For the pending deliverables. which mainly involves
installation, configuration, and commissioning, the Commission will complete the
respective project deliverables accordingiy once the contract seftlement process is
complete.

with regard to provision of colocation services amounting to Kshs. 2g,035,233.6g theCornmission would iike to respond as follows: -

The meeting heard that the Comrnission's Datacenter based at Anniversary Toi.vers, lTthfloor, was commissioned in 2010. its location, proximity to ground floor, accessibiiity andenvironmental conditions are not ideal for the magnitude of the Commission,s operation.
Equally the data centre was already obsolete in all as-pects.

This is what informed the Cornmission's decision to procure co-location services with a
modern data center faciiity for the Commission's day to day operations and electious, and to
recruit a manager to be specifically responsible for tljs function. The co-location data centre
services are currently in use for the operations of the Commission and will remain in use for
at Ieast the next 5 years.

With regard to investment of Kshs. 273,643,447for provision of Oracle Database and
Security the Comrnission wouid like to provide the following representation: -

The need to pt'ocure Oracle database Iicenses was a requirement for the installation of
KIEMS' Following a review and assessment of the Commlssion's technology environment
and security systems by Oracle there was need to ensure proper security of thJCommission,s
database systems that utilize the sarne. The solLrtion procured rnainly consiste,l of the
fol iowing del iverables;

a. The supply of Oracle Enterprise licenses.

b. Instailation ofthe Oracle enterprise management solution.
c. Installation of Audit vault and Database Firewall.

All above deliverables were supplied and used during the GE and FPE, and are currentlv
installed in the local data Centre. This was confirmed by the KENAO Auditors.

3.2 Change of Mode of Result Transmission Infrastructure

Although it has been explained that the technical specifications for new converged primary
and secondary data centers was to support its electoral technology requirements and other
Commission's IT operations, whose primary purpose was to aid transmission of election
results among other functions, the Commission changed resuit transmission system to what is
casually referred to as "cloud services".
In the circumstances, it is not possible to confirm the lawfulness and value for money for the
expenditure totaling Kshs.249,128,933 relating to Primary and Secondary Data Centers as
required under Section 68(1) (a) and (b) of the Public Finance Management Act,2Ol2.
Management Response
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He refuted that the only primary purpose of the servers was to aid transmission of election

results. The Commission was replacing its aging infrastructure as per the TORs in the

contract (Annex i 8). The commission has since migrated all its servers including results

transmission systems and data bases into this infrastructure.

Plenary
The following came out plenary in regards to paragraph 3:

. That the contract for maintenance of server had lapse
o BVR kits servers were supplied by SafronMorpho

Fair hearing for Mr. James Muhati
He submitted that he participated in the preparation of election but did not partake in the
procurement process. He further submitted that during the period in question, he had been

sent on a compulsory leave.

Responsibilty
i. Ezra Chiloba -Former CEO
2. PraxedesTororei- Former Director Legal

The Committee resolved to invite Mr. Ezra Chiloba and PaxedesTorerei on 2gthNovember

2018 and 3'd December,2018 respectively

Further Members resolved to invite the director IBM - East Africa on or before 3'd

December, 2018

Members Observation
1. Members Observed that the use 5103 2 (d) of PPADA, 2015 for direct purchase of

BVR severs from IBM is invalid since the servers were procured from SafroMorpho

2. The query remains unresolved

4 PIIRCHASE OF ORACLE DATABASE AND SECIIRITY SOLUTION

(D Background and Award of Contract
Examination of records show that a vendor was instructed through unreferenced letter dated

13 April, 2017 to offer review and assessment of eiection technology. The vendor submitted

a report on 3 May, 2017 and on 23 May, 2017 the Commission developed Terms of
Reference based on the vendor's recommendations.
The contract for supply and provision of the database and Security solution was awarded

through direct procurement to the same vendor at a contract sum of Kshs.273 ,643,457 within
three (3) days starting with tender opening on 29 May,2077, evaluated and negotiated on 30

May,2017 and awarded on 31 May,20l7.

(ii) Audit Findings

(a) Unplanned Expenditure
The Commission procured these licenses at Kshs. 2.73,643,457. Examination of records

shows that the ICT department at IEBC requisitioned the purchase of Database Solutions and

Licenses at a cost ofKshs. 80,000,000. There appears to have been an excess expenditure of
Kshs.193,643,457.
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Management Response

With regard to supply and provision of the database and security solution using direct
procurement the Commission used the method pursuantto section 103(2) (a) of the ppADA
2015 which provides the following: -

"the goods, works or services are available only from a particular supplier or contra.ctor, or aparticular supplier or contractor has exclusive rights in respect oi tn" goods, works or
services, and no reasonable alternative or substitute ixists,'

The IEBC voters' registration data is hosted in an Oracle database platform. Oracle is the
only service provider for oracle licenses for database and related services.

I{e subrnitted that the User directorate requisitioned for the purchase of Oracle licenses at an
estimated cost of Ksh. 80,000,000.00. The Cornmission had planned to only procure the
Oracle licenses However, KPMG Audit report provided insight on the status of the data baseof register of voters which informed the need for the ieview and assessurent of the
Commission's technology. Oracle technologies was in this regard engaged to undertake the
review.

He repofted that after a review and assessment of the Commission's technology, it became
clear that the extra funds were required to purchase Oracle database and se"u.iii solution to
adequately address the gaps identified. This required additional funding wiricfr was then
sought inthe2017/2018.financial year to bridge the budget gap and the same approved by rhe
National Treasury on 30'n August 2017. (Annex 19)

He further repofted that the Commission further, reviewed its procurement plan which was
approved by the Accounting Officer to facilitate the procurement of the oracle database and
securify solution. It should be noted that, no procurement process can be initiated before
budget availabiiity and approved procurement plan in IFMIS.
(b) Audit Verification
An audit verification revealed that the Database had been instailed at IEBC but another
contractor had not installed the Results Transmission System (RTS) application and the
vendor had not implemented the Reai Application Ciuster (RAC) for the Results
Transmission System anci Database Vauit.
Management Response

He admitted that the vendor had not installed the Results Transmission System (RTS)
application in the local environment due to time and technical constraints. However, the
installation of Database and RTS was done on the NTT Cioud based platfonn

He further admined that another vendor did not implement the Real Application Cluster
(RAC) for the result transmission system that allows up to 100 instances of a single database.
The vendor installed a single database instance of the RTS database for purposes of elections.
However, a meeting between Oracle and IEBC held on 4th May 2018 agreed on plan to
implement the RAC.
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He submitted that all the milestones for the project have been delivered except for the

implementation of Real Application Cluster GAC). The cost of RAC has been withheld until

the component is fully implemented. Further, the Commission has not made allthe payments

and will only pay when all milestones are satisfactorily achieved.

He submitted that all the other Oracle database deliverables were implemented as expected,

and the system is operational and functional. This was confirmed by the KENAO auditors.

The inspection and Acceptance certificates are available for audit review (Annex 20).

Pleuary regards to paragraph 4

When asked why the scope changed from Ksh 80,0000 to 773,643,457 he responded that the

Ksh 80,000,000 was meant for purchase of licenses only, however after the KMPG audit it

was realized that there was need to purchase Oracle database and security solution to

adequately address the gaps identified. Thefund was sought through NationalTreasury

Members Observation

Members requested to be provided with the following documentsto inform the decision

rnaking:

1. Copy of the Unreferenced letter (referred in the Audit)
2. List of Directors Oracle Technoiogies Kenya Ltd

The query remains unresoived

5 PROCUREMENT OF CO-LOCATION SERVICES FOR DATA CENTRE AND

DISASTER RECOVERY SITE

Audit of contract of procurement of Co-Location Services for Data Centre and Disaster

Recovery Site revealed unsatisfactory matters as follows:
Award of Contract to Un-Prequalified Bidder
The Commission through letters Ref IEBC/ADM/5/18 dated 22 August 2016 and Ref. No.
IEBC/ADM/5/I8 dated 22 August 2AL6 addressed to Kenya Revenue Authority and Capital

Markets Authority respectively requested for names and contacts of various service providers

who positively responded to their tender for provision of data center co-location services.

In response, the two (2) agencies provided the required information through ietters Reference

No. CMA/PROC/1/063 dated 29 August 2016 and Ref No. KRA/5/1003144 dated 7
September 2016.

However, in unclear circumstances, the tender evaluation commiffee recommended the award

of the contract to a firm which was not listed in responses, therefore, could not provide

service for Co-location Services for Data Centre and Disaster Recovery Site at a tender sum

of Kshs. 23,1 1 1,083.68.

Further, the contract was again varied by Kshs.4,924,200 and awarded to the firm at Kshs.

28,035,283.68 for which no explanation has been provided.

9



we reiterate the earlier recommendation that these expenditures unless implemented
j:::::T:lI for on-going back up and data centre infrastiucture, coutd tead. to nugatory
Investment.

Management Response

He submined that the commission noted that the issue of Colocation of Secondary site is asecurity issue from r.isk.management point of view. According to best practices, the ,hot 
sitefacility' for an organization should noib. known. In accordance with the above assertion, The

Cornmission wrote to the CMA and KRA as part of knowledge sharing process which did not
form the basis for the procurement of coliocuiion services.

He further submitted that the Commission noted that the firms that had expressed interest intheir tenders were not owners of the collocation facilities but were only sub dealers. It isworth noting that the process above was not meant to prequalifu uny .o*puny to the
Commission.

He reported that the Commission used restricted tendering method pursuant to section loz(a)
and (c) of PPAD Act, 2015 and Section 5a(4) of PPD- Regulati,ons 2006 to engage IVUs
Telkom which was totally different from the listing of firms piovided by the CMA and KRA.
Attach approval for use of restricted tender (Annex 21).

In the evaluation report the evaluation committee noted that the bidder had provided
connectivity and replication links as options at a cost of Kshs.4,924,ZOO The e.valuation
commiftee funher noted replication link as a necessary requirement for the two Colocations
sites to work. The professional opinion dated l6th May ZOli, pNagraph4.4, noted impoftance
of replication links and recommended award of the same. ftris was approved by the
Accounting Officer on 17th May2017.Attached is the Evaluation reports ana professional
opinion (Annex 22).

In regard to nugatory investment, the Commission has since migrated all its hardware servers
and database systems to the co-location sites and the sites are optimally being utilized for the
intended purpose.

Members Observation

1. Members Observed that Telkom Kenya was not Iisted in the prequalification of both
CMA and KRA

2. The query remains unresolved

MIN NO.482l2018: ANY OTIIER BUSINESS

There being no other business, the sitting was adjourned at Thirty Minutes past One O'clock

Signed. D^,.. .( ].r.C.t.8'-...
(Chairperson)
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MIN No. 47912018: PRELIMINARIES
The Chairperson called the meeting to order at 45 Minutes past Two O'clock followed by a
word of prayer and introductions.

MIN No. 480i2018: CONFIR.TVIATION OF MINUTES

Confirmation of the Minutes of the previous sittings were deferred to the next meeting and
therefore no matter arose

TJND
COMMISSION
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M/ICT
MCCA

r
the20 6t20L7

Mr. Marjan Husein the Accounting Officer and the Ag. Secretary for Commission appeared
before the Committee accompanied by the following officers and Cornmissioners:

And he submitted as follows

6. Supply and Delivery of Ballot Papers for Elections, Statutory Declaration Forms
and The Register of Voters

Although records show that the contract was awarded through open tender, restricted
tendering and later direct procurement, the Commission has not provided letters of
notification and contract documents for all the three (3) different methods of procurement
awarding the same contract.

Further, records show double payment of Kshs.2O,484,474 through invoice No. 2017/1024
and No. 2017/10245 dated 23 October 2017 and24 October 2017 respectively were issued by
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the Supplier for the same service of printing of ballot papers, election forms and poll registers

for use during the General Election and Fresh Presidential Election. The Commission
explains that Kshs.15,500,000 has so far been recovered, leaving a balance of
Kshs.4,981,474.

Managernent Response

He submitted that the Commission had provided the above reported documents in its
submission to KENAO on 3'd July 2018. The documents for open tender, restricted and direct

procurement are available for audit review:

i. Notification of award and the contract documents for the open tender

ii. Notification to the bidders of the decision of the PPRB terminating the

procurement process for restricted tender

iii. Notification of award and contract documents for the direct procurements

(Annex 23)

He admitted that the Commission overpaid the supplier by Ksh 20,484,474. However, an

amount of 15.5m has since been recovered by the Commission (Annex24). The vendor,

without concurrence of the Commission, retained Ksh 4.5m since the Commission had

outstanding invoices as follows:

Payrne
nt
pendin

Payme
nt
pendin

Payme
nt&
PO

pendin

J

sl.
Date

AGPP
Invoice

Description
Amount in IEBC

PO No.
Amount
received

Rema
rkNo USD

.AL+-
Apr-1

1 4
IEBC
K240414

Othaya ballot paper &
forms

5,498.04 17188s4

10
10-
Aug-15

IEBC
K1008i5

North Ugenya Balots 1,751.66 1779264

1i
06-
Feb-16
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K060216-
1

Nyongares Ballots 2,142.25

Masogaleni Ballots 1,950.03
pendin
o
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t9-
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16
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Kl90516
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1065

Payme
rft &.

West Uyoma Ballots 1,918.62
revised
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Ballos

3,113.14

15
r8-
Mar-17

IEBC
Kl503 i7-
1

MajiMazuri Ballots 2,742.08 13s9
Payme
nt
pendin



SI
Date AGPP

fnvoice Description Amount in IEBC
PO No.

Amount
receivedNo USD

30
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41

Presidential Forms 1 03,1 6g

32
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Mar-I8 5

Byelection ballots
NA Kitui West
CAW Kinondo
CAW Ruguru

+
+ 20,920.4

295,125

Payme
nt
pendin
ob

Unapplied receipt Unappl
ied

GRAND TOTAL 145,573.2 296,L25
Account
Balance 150,551

Rem.a
rk
o
D

Payme
nt
pendin

refund
ed

Members Observation

PIenary

The following came out of plenary

1. The Vendor was Al Ghurair Company
2. The Supplier issues two different invoices on the same claim although amounts

differed from one another.

3. The Commission paid both invoices
4. No Adminishative action was taken against Officers who occasioned the doubie

payment

Fair Hearing for Mr. Ibrahim Osman- Director Finance
He admitted that it was an Oversight. The Vouchers went through the normal approvai
process and payment made. However a recovery process was initiated immediately.

Fair Hearing for Mr. Marjan Hussein-Ag. CEO
He submitted that he shares the same expianations as the Director Finance and undertook to
pursue administration action against the concerned Offrcers.

The meeting directed that the accounting Officer to Provides evidence of Administration
action as soon as possible

Members Observations
Members made the following Observations:

1. Due diligence was not done

2. Negligence by the Directorate of Finance

3. The query remained unresolved

t
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7. Supply and Delivery of Ballot Boxes for the General Elections

Examination of records shows that the Commission awarded the lowest evaluated contract for
the supply and delivery of i06,000 baiiot boxes for the general elections to an engineering
works contractor at a contract sum of Kshs. 196,100,000.00 (or Kshs.1,850 per unit).

Change of Contract Price

Records show that the Commission procured additional 42,927 ballot boxes for Fresh
Presidential Election at a unit rate of Kshs.2,500 instead of Kshs.2,250 offered by tlie supplier
resulting in an excess payment of Kshs.10,731,750.

Further, the commission has not justified change of unit cost from the initial amount of Kshs.
1,850 to Kshs. 2,500 from the firm without a validly executed contract. Indications are that
there was an attempt to vary the contract which has resulted in totai excess payment of Kshs.
27 ,902,550.

In addition, a verification undertaken in fwenty-eight (28) sampled counties across the
country revealed that there was inconsistencies on issued bailot boxes maintained at IEBC
warehouse in Nairobi compared with actual receipts in the field resulting in a variance of
9,101 ballot boxeswhich have not been adequateiy accounted for.

Management Response

He submitted that the vendor, Ms. Beigon Engineering V/orks Ltd, speciaiizes in fabrication

works including fabrication of ballot boxes and lids. The firm has previously supplied the

Commission with fabricated ballot boxes and the same used in various elections.

He further submitted that the commission started procurement process' under tender

IEBC|44/2017118 where the bidder quoted a unit price of Kshs. 2,250 for the additional

42,927 ballot boxes for Fresh Presidential Election. The notification of award dated 29th
Septernber was issued and was accepted by the Supplier on 2nd October 2017 . However, the

supplier expressed inability to meet the deadline for 26th October 2017 election because of
time constraints.

He reported that on 4th October 2017 the supplier held a meeting with the Commission to

express his concerns and on 5th October 2017 he followed it a letter proposing a way forward

which involved a combination of local and international production. This involved addition

cost in terms of freight amounting to USD 302,335. The Commission abandoned the tender

because of cost implication and risk reiated to late delivery. No contract was signed.

He further reported that the Commission initiated a fresh direct procurement which closed on

10th October 201'7. The supplier made an offer of Kshs. 2,500 per unit which was awarded.

The supplier accepted the award. Contract was signed with the supplier on 17th October

2017.

)



He submitted that the increase in unit price from Kshs. 1,850 to Kshs. 2,500 was occasioned
by shorter delivery timelines required for the Fresh Presidential Election than required for the
General Election. The suppiier's production capacity was not adequate to produce the
required quantity within Iess than two weeks neceisitating deployment of extra resources by
the suppliers.

He refuted that there was inconsistencies of records on issued ballot boxes maintained at the
IEBC warehouse. Attached is stores ledger and control card (S3) 42766g;g60510; g60512;
delivery notes and supporting copies of counter receipt (Sl3) No. 5g3g312 andissue voucher
(s12).

PIenary
When asked how the supplier managed to deliver the ballots boxes rvithin 9 days he
responded that the supplier imported a second mould that supported the other hence timely
delivery

Members Observations
1. Members wondered how the importation, manufacturing and supply of the ballot

boxes would happen in such a short time
2. Members resolved to invite Director Ms. Belgon Engineering Works Ltd on cr before

4th December, 2018
3. The query remained unresolved

8. SIIPPLY AND DELI\{ERY OF BA-DGES

Examination of records show that the Commission awarded a contract for the supply and
deiivery of 550,381 badges on 20 March,2Ol7 to a construction company ata contract sum
of Kshs. 44,030,480.00.

Audit Findings

(a) Alteration of Contract Price Schedule

Examination of the Form of tender revealed interlineations on quantity, unit cost and the total
price figures show that the initial contract amount was Kshs.9,554,370.00, however, it was
later cancelled and changed to Kshs.44,030,480.00 for the supply of 550,38i badges. No
satisfactory explanation was provided for change resulting in excess payment of
Kshs.34,476,110.00 whose value and authorization cannot be confirmed in accord-ance u,ith
Section 68(1)(a) and (b) of the Public Finance Management Act,ZOt2.

Management Response

He admitted that there was alteration on the form of tender in the bid document. However, the
alterations were made by the bidder before submitting the bid documents and the same duly
counter signed.

He submitted that from the tender opening minutes and register, the quoted price tender sum
of Ksh. 44,030,480 is consistent with the form of tender amount. The quantities were also

i
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consistent with the addendum to the tender advert. Find attached tender opening register,
tender opening minutes, fonn of tender IEBC/3L/2016-2017 page 33 and 35 of the bid
document and the notice of the addendum to the tender (Annex 26).

(b) Variation of Contract Price

Further, the Commission varied quantities of badges and procured712,997 additional badges
from the same supplier at Kshs.57,038,160.00 resulting in variation of contract price by
I30% contrary to Section 139 (6) of the Public Procurement and Asset DisposalAct,20l5.

Management Response

He refuted that there was price variation of the badges by 130o/o, rather the first contract
relating to tender no. IEBC/3112016-2017 was awarded to Ms. Talyani Construction and
General Supplies at unit cost of Kshs.80 to supply 550,381 badges and the second requisition
of 772,977 badges was sourced from the same supplier at unit cost of Kshs.8O through direct
procurement as per Accounting Officer approval dated 26th April 2017. There was therefore
no price variation. (Annex 27).

(c) Delivery Costs

Although records show that the cost for delivery of 550,381 badges to seventeen (17)
Regional offices across the country was included in initial contract sum of
Kshs.44,030,480.00, these badges were delivered in Nairobi through Counter Receipt
Number 5982572 on 30 June,2017.

Management Response

He admitted that the supplier did not deliver to the regions as per the bid document. The
Commission wrote to the suppiier in June 20i8 requesting for refund and aiso referred the
issue to the legal office to institute a recovery proceedings (Annex 28).

(d) Audit Verification

An audit verification undertaken in thirfy (30) sampled counties across the country revealed
that there were inconsistencies on issued badges maintained at IEBC warehouse in Nairobi
compared with actual receipts in the field resulting in a variance of 170,298 badges which
have not been accounted for.

In this circumstance, it is not possible to confirm that IEBC procured badges whose total cost
is Kshs. 101,068,640 using a system that is fair, equitable, transparen! competitive and cost
effective as required under Article 227 (1) of the Constitution of Kenya, 2010.

Management Response

He refuted that there was inconsistencies of records on issued badges maintained at the IEBC
warehouse.

7



Attached is Stores ledger and control card (S3) delivery notes and supporting copy of counter
receipt (S13) No. 5982572 and issue vouchers (S12) (AnnexZg).

Plenary

1. When asked for justification for procurement of the 2nd batch of budges, Ms.
Immaculate Kassait responded that the badges were meant for Pafi Agents. The
Commission had not foreseen the need and was later introduce in the medium term
expenditure plan

2. When asked why he received the good in the store while it was tobe delivered at the
station, Mr. Benard O. Nyachio, former store Manager responded that he was not
informed that the goods were not to be received.

3. When asked for steps taken to recover the money, he submitted that the Coinmission
tabled a demand lener on the same.

Members Observation
1. Members Observed that the demand lefter written by IEBC to Ms. Talyani

Construction and General Supplies had no amount and time period
2 The Committee further resolved to invite Ms. Talyani Construction and General

Supplies on or before 3'd December 2018
3. The queries remained unresolved

9. SIJPPLY OF GAS LAMP MANTLES

(i) Irregular Award of Contract
Examination of Paragraph 2.24 of Appendix to Instructions to Tenders MR 9 of the tender
documents required that each bidder was expected to submit a sample in a sealed enveiope.
The purported winning bidder did not submit a sample, therefore, was non-responsive.
Records also show that the Commission did not eliminate the firm from the process, instead
awarded the conffact for supplying gas lamp mantles to the same firm at Kshs.5,489,000
contrary to Section 86(1) of the Public Procurement and Asset Disposal Act,2015.

Management Response

He submitted that Ms Matkal Co. ltd submitted a sample during the tender opening which

was recorded in the sample register as entry number 25 but was inadvertently omitted in the

tender opening Minutes. The bidder therefore was responsive during the preliminary

evaluation stage and all the subsequent evaluation stages as indicated in the tender evaluation

reports.

Find attached copies of Tender Sample opening register, opening minutes and evaluation

report (Annex 30)

(ii) Direct Procurement
Examination of documents has further revealed that the Commission ordered additional
mantles at Kshs.10,710,336, through direct procurement.

8
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Management Response

He subrnitted that Tender no. IEBC/I212016117 was a competitive open tender while the

second procurement for fresh presidential election was a direct procurement duly approved

by the accounting officer as per section 103(2) (b) and (d) for purposes ofstandardization.

Find attached approval for Direct Procurement, notification for award, and acceptance letter

from the supplier (Annex 31)

(iii) Audit Verification in the Field
An audit verification undertaken in fwenty-nine (29) sampled counties across the country

revealed that there were inconsistencies on issued gas lamp manties maintained at IEBC
warehouse in Nairobi compared with actual receipts in the field resulting in a variance of
66,540 gas lamp mantles which have not been adequately accounted for.

Management Response

He refuted that there was inconsistencies of records on gas lamp mantles maintained at the

IEBC warehouse. Attached is Stores ledger and control card (53)860860;427635; 860604,

delivery notes and supporting copies of counter receipt (S13) No. 5939304 and issue voucher

(s 12)

Members Observation
Members observed the following

1. The Minutes by the tender Opening Committee did not indicate that
the mentioned Company submitted the sample

2. Members questioned the authenticity of the sample list Submitted by
the Commission as it does not bear signatures of the suppliers and
hand written

3. The query remained unresolved

MIN NO.482l2018: ANY OTIIER BUSINESS

There being no other business, the sitting was adjourned at ThirtyFour Minutes past Five

O'clo

Sign Date { l,t-(t f
(Chairperson)
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MIN No. 483/2018: PRELIMINARIES
The Chairperson called the meeting to order at Thirty Minutes past Ten O,clock followed by
a word of prayer and introductions.

Confirmation of the Minutes of the previous sittings were defered to the next mceting and
therefore no matter arose

4

COMMISSION

the2016/2017

Mr. MarjanHuseinthe Accounting Officer and the Ag. Secretary for Cornmission appeared
before the Committee accompanied by the following officers and Commissioners:

Ae

1. Mr. WafulaChebukati
2. Mr. BoyaMulu
3. Prof. Abdi Guliye
4. Ms. ChrispineOwiyo
5. Mr. Osman Ibrahim
6. Mr. Clifford Kipkemoi
7. Mr. Wilfred Lusi

8. James Muhati
9. Ms. Immaculate Kassait
10. Mr. PatricNyakira
11. Mr. Michael Ouma
12.Nb. Andrew K. Limo
13. Mr. Benard O. Nyachilo
14. Mr. Silas Njeru
15. tr&. Tabitha Mutemi

Commi$sioner

Commissioner

Ag. DLPA
Director Finance

Finance Officer
M/FA Chairs Office
Director ICT
Director Voter Registration

FA
N4/ICT

Communication Manager

Ag. Director Procurement

lVUl\- I

MCCA

Chairman

And he submiued as follows:
10. SUPPLY AT\D DELIVERY OF SECURITY SEALS
Examination of records revealed that tender for supplying 3,696,000 security seals was

awarded to a contractor at Kshs.19,588,800 (or Kshs.5.30 per unit cost) and contract signed
on 22March2017.

0 Audit Findings
Examination of invoices and delivery notes revealed that the contractor supplied 2,001,600

security seals valued at Kshs.10,608,480 on 22 July,2017 leaving balance of 1,694,400

valued at Kshs. 8,980,320.

On 4 August,2017, the Commission ordered 500,000 additional security seals valued at

Kshs. 24,500,000 .(or Kshs.49 pgr unit cost) from a4other contractor thror.rgh direct
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procurement. Although the Commission has expiained that the unit prices of seals differ due

to the metailic nature of the iatter, audit verification did not observe any metallic seals asthey

were of similar quality.

In unclear circumstances, the Commission did not cancel contract for undelivered security

seals numbering 1,694,400 and the supplier went ahead to deliver these seals on 19 October,

2017 therefore, were not used for the intended purposes.

11 the circumstance, it is not possible to confirm that Kshs.44,088,800 was incurred lawfully

and effectively as required under Article 229(6) of the Constitution.

Management Response

He adrnitted that the commission contracted MS Far East to supply 3,696,000 security seals

atunit cost of ksh.5.30. He further admitted that the sarne suppliers supplied 2,001,600 seals

only before the election causing a deficit of 1,694,400. Security seals are key strategic

materials of which the polling would not proceed without'

He subrnitted that the Commission did not anticipate that IWs Far East Limited would not

meet its contractual obligation to supply fully the required seals by 2nd August 2017 6 days

to the election. To salvage the situation the Commission resorted to use of direct procurement

method to avert a constitutional crisis that may have threaten public health, welfare, safety, or

damage of properfy.

Due to short deiivery timelines, change of procurement rnethod and change of specifications

the prices increased from Ksh 5.3 to Ksh 49 per unit.

The specifications for the initial order made through open tender was for customized plastic

seals that required manufacturing prior to the supply. These are not off-the-shelf seals'

Due to the limited time, the Commission had no alternative but to acquire off-the-shelf seals

that are reguiarly used and readily availabie. The Commission therefore changed the

specifications from plastic to rvire seais (metal) which cost more. Attached are revised

specifications, direct procurement approval, evaluation report and professional opinion

(Annex 33).

He admitted that the commission did not terminate the contract with MS Far East

connections. However, appropriate measures have been taken to terminate the contract.

The Cornmission has NOT acknowledged the receipt of the seals from MS Far East

connections neither has it paid Ksh 19,588,800'

(ii) Audit Verification in the Field

An audit verification undertaken in thirty-fwo (32) sampled counties across the country

reveals that there were inconsistencies on issued security seals maintained at IEBC

warehouse in Nairobi compared with actual receipts in the field resulting in a variance of

579,169 which have not been accounted for.

Management ResPonse

He refuted that there was inconsistencies of records on issued security seals maintained at the

IEBC warehouse. He tabled Stores ledger and control card (S3), delivery notes and

supporting copies ofcounter receipt (S13) and issue voucher (S12)

J



Members Observation
Members made the following observations

l' As per the Memo tabled to the committee, the Store Manager brought the matter to
the attention of the then procurement officer on 8th January 20ig;3 months after the
delivery of Goods

2' The Commission is stillinpossession of above mentioned security seals to date3. No due diligence was done
4. The issue remained unresolved

11' Supply, Delivery, Installation Implementation and commissioning of wide Area
Network in Two Hundred and Ninety (290) New Locations, Eighteen (1g) Existing Sites
and Provision of Dedicated Internet Services

(i) Award of Contracr
The tender for supply, delivery, installation, implementation and commissioning of Wide
Area Network (WAIN) in two hundred and ninety (290) new locations, eighteen (l g) existing
sites and provision of dedicated internet services was advertised in the three local dailies and
the commission website on l6th January, 2017. Bids appear to have been evaiuated and the
contract was awarded to a firm at Kshs.128,472,393 on 10 April 2017 for a tlree-year
contract period.

(ii) Audit Inspection
(a) Test of Internet Network
Although Paragraph 6.5-i of the contract document requires that the Cornmission shall
inspect and/or test the services to confirm their conformity to the contract specification,
records appear to indicate that internet services were nevsr tested despite the facr that the
commission has paid Kshs.117,965,958 (or 90% of the confiact price) through paymenr
voucher number 1832 and 4098 both dated 30 June 2017.

Management Response
He refuted that the intemet services were never tested to confirm their conformity to the
contract specifications. The Implementation of the WAN project had several milestones
which included installation, testing and commissioning of the 308 LANiWAN sites.
Each of the 308 site was tested separately, as perthe attached WAN/LAN project Sign-offs
which included confirmation of physical installation, equipment's delivered and internet
services installed. After the sign off of the projecg the sites were transitioned to operations
mode for the routine support (Annex 35).

(b) Audit Verification of Internet Services

Verification of internet networks in thirfy-five (35) counties indicates that Wide Area
Nerwork (WAl'i) which was supposed to be installed in constituency offices were not

I

!

4



a

a

working. It appears that IEBC did not take adequate measures to assure the requisite service

level expectations.

Even though this was not part of the contrac! a further test on telephone communication

system at the regional offices also revealed that they were not working.

Management Response

He submitted that the internet service was installed in all the 290 constituency offices. This

was verified and confirmed by the KENAO auditors in the sampled counties. The instailation

and commissioning was signed off and the sites were transitioned to operations mode for the

routine support.

He further submitted that internet availability can be affected by downtime from time to time

and when it happens, it is resolved through the support and SLA provisions (Annex 36). Any

issues of reliability and availabiiity of the services at the field offices are handled through the

incidence management procedures on a day to day basis.

He reported that in the run up to 2017 General elections, the Commission managed to register

over 14,000 candidates to contest for various elective position using the Candidate

Registration Management System which was accessed through this Wide Area Network.

Telephone Comrnunication system was not part of the LAN/WAN project. The telephones in

the 17 former regional offices and national warehouse were installedin2012 and are all in
operation

Members Observation
1. The Accounting Officer should put measures to ensure that the internet services are

restored and maintained to avoid interruption

2. The query remains unresolved

12. IRREGULAR PROCUREMENT OF TRANSPORT SERVICES

(i) Award of Contract
The Commission invited open tenders for provision of transport services during the General

Elections of 2017 in all the fofi-seven (47) county offices. The opening and evaluation of

these tenders is reported to have been done on the same day in all county offices.

(ii) Audit Findings
Audit verification undertaken in thirry-five counties revealed that the Commission did not

have procurement officers at that time therefore, lacked capacity to procure these transport

services at counties. Therefore, most of the contracts were awarded based on predetermined

budgetary allocation issued from the headquarters. In the absence of competition and fair

award of contracts, it is not possible to confirm that expenditure of Kshs.1,142,653,945 was

fully controlled and that the value for money was obtained on transpoft services as required

under Section 68(1)(a) and (b) of The Public Finance Management Act"2012.

I
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Management Response
He refuted that that County offices lack capacity to procure transporl service. The Accounting
officer delegated the procurement function to the county election managers for purposes of
approving procurements within their respective counties (Annex 37).
He submined that the Commission had within its establishment I7 qualified supply chain
assistants serving all the counties in the field. The Commission had clustered the counties
into

i7 Regions of which the available qualified staff provided procurement reiated support
services to the counties under their respective regions. Further, the Commission in some
instances utilized the procurement professionals eitirer at the county government or at the
district.

Members Observation
Members made the following observations

1. Use of county Governntent officer would undermine the credibiiity of the election.
2. The Accounting Officer should put measures of addressing staffing in future
3. The query remained unresolved

13. SUPPLY OF B\IR KIT INTERNAL BATTERIES
The contract for supply of 8000 BVR kits internal bafteries was awarded to a firm at
Kshs.47,600,000 on 17 January 2017 through restricted tendering method.
However, examination of documents in support of procurement of BVR Internal bafteries
revealed that batteries were procured, delivered in the stores but have not been totally utilized
to date. Managemeltt maintains that the batteries are usable and that out of 8,000, 3003
batteries have been used and expects to use the rest in future. The IEBC should reevaluate
usability of the stock to ensure that expenditure totaling Kshs.47,600,000 was effective in
accordance with Section 68(1)(a) and (b) of The Public Finance Management Act,2OtZ.
Management Response

He admitted that the commission procured 8000 internal bafteries from Circuit Business
Systems. The suppiier delivered the batteries on diverse dates and the Commission has been
issuing them on need to do basis to the areas where there is no existing power from the
nafin-ol ^.i.1rrqlrvrtsl 5r ru.

He submined that the intemal Batteries are consumables that are required from time to time
and continue to be issued, as is the case currently in the on-going Continuous Voter
Registration.

He reported that these batteries are internal batteries for laptops whose sheive iife on average
is 3 - 5 years. They are therefore used as spare parts for maintenance of office laptops and as

a backup and replacement to field BVR Kits, which are about 10 thousand.

Members Observation
l. The Accounting Officer should put up measures to maximise usability of stock
2. The query remained unresolved

14. PROWSION OF STRATEGIC COMMUMCATION AND INTEGRATED
MEDIA CAMPAIGN CONSI]LTANCY SERVICES

I
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(i). Award of the contract
The Commission awarded the contract for the media campaign consultancy services to a

bidder who had initially quoted Kshs.764, 393,224.00. Prior to the award, two bidders who

tied in the combined score were invited for negotiations as per Section 131(6) of Public

Procurement and Asset Disposal Act,2015. The Commission eventually entered into the

contract on 27 July 2017 for Kshs.350,001,353. The consultant issued invoice No. PD-

011576 on the same day demanding payment of Kshs.105, 001,124.00. The invoice amount

was paid through voucher No. 155 on 1 September,2017. The contract required 30%

payment on provision of an inception report.

(ii). Payment before confirmation of Delivery of Services

The contract inspection and acceptance report availed for audit verification was dated

November, 2017 indicating that the payment was made before the confirmation of delivery of
services. The Commission provided a revised media plan which indicated a media campaign

that was concentrated over three weeks (24 Jnly to 13 August2017).
(iii). Cost of Production of Digital Infomercials
The records of the negotiations between the Commission and the two bidders invited for
negotiations indicate that it would not be necessary to produce different infomercials for
online /digital platforms. The same infomercials produced for television would be the ones to

be placed in the online platforms: youtube, twitter, facebook, integral, eskimi, ghafla, tuko
among others. However, management explained that the infomercials on TV were different

form online infornercials. The contract sum included an amount of Kshs.13,154,161.00 being

cost of producing infomercials for digital platforms. No satisfactory explanation was

provided why this was the case.

Management Response

He submitted that the inception report was the first milestone which entailed the preparation

and submission of the strategic media plan. The revised media platt was revised and

submitted on27th July 2017. The payment of Kshs. i05,001,124.00 made on i September,

2017 was in fulfihnent of the clause 6.4 of the contract to tender no. IEBC/4512016-2017 .

He admitted that the contract inspection and acceptance report was dated November,2017.

However, the inspection and acceptance repoft was not the basis of making the lst instalment

but rather it was a project implementation reporl meant to be used for the subsequent

payments.

He reported that the 70% outstanding balance will only be paid after verification and

satisfactory delivery as per the contract (Annex 38).

Members Observation
1. That the matter is active before court of appeal

2. The query remained unresolved

Also the Committee resolved to invite the Scanad Kenya Limited on or before 4thDecember,

2018

15. U-NAUTHORIZED NOTIT'ICATION OF AWARDED CONTRACTS
Examination of tender documents and contracts show that winning bidders for tenders

amounting to Kshs.i,217,057,023.67 were notified of their award by the Head of
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Procurement instead of the Accounting officer contrary to Section g7 (1) of the public
Procurement and Asset Disposal Act, 20 i 5.

Management Response
He admitted that the head of procurement unit signed the notification of award. The
Accounting Officer delegated the authority to approve the awards pursuant to section 69(a) of
the PPAD Act 2015.

Members Observation
That the Accounting Officer to provide proof of delegated Authority on or irefore 30,h
November, 2018.

2. The query remained unresolved

16. FAILTIRE TO PROVIDE PERFORMANCE SECURITY
Exarnination of records further show that tenders amounting to Kshs.4,3 12,046,372 were not
supported by the relevant performance securify of l0% of the contract price contrary to
Section 142 (l) of the Public procurement and Asset Disposal Ac! 2015.
Management Response
He submitted that for the Fresh Presidential Elections, the Commission used suppliers for the
GE who had performed satisfactorily
Supplier payments will only be made upon satisfactory performance is confirmed
Procedures have been put in place to require performance guarantees before signing of
contracts in future to strengthen controls around performance security.
Members Observation

1. That the Accounting should abide by the provision of Public Procurement and Asset
Disposai Act, 2015

2. The query remained unresolved

77. Undisclosed Court Awards to the Commission
Audit examination of documents for various court cases revealed that the court awarded
Kshs.66,300,000 to the Commission due to on various couft petitions during the financial
year 2015 -2016. However, no evidence has been provided for audit to show that dues have
been collected from the respective legal firms. Fufther, the dues have not been disclosed as

receivable in the financial statements. The receivables from non-exchange transactions
balance of Kshs.1,403,784,000 is, therefore, not fairly stated in the financial statements.

Management Response

He submitted that the Commission has endeavored to recover costs awarded in its favor from
the various petitioners. This entails filing bills of costs against persons adjudged by the Coun
to be liable to pay costs. This is however hampered by the fact that taxation of costs in court
takes a while to process. Recovery of costs is dependent on successfully securing certificates
from taxing officers in court followed by appropriate execution proceedings.

He further submitted that some petitions were filed by indigent litigants acting as surrogates
for politicians out to cushion themselves against award of costs. Recovery of costs thus
becomes a challenging endeavor.

l
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Where the Commission has been awarded costs, and the same has not been taxed, it cannot

therefore, indicate the exact amounts awarded. it can only indicate that an order for costs has

been made in its favour.

He reported that the Comrnission had previously written to the law firms which represented

the Commission on those matters on 28th May 2015, 1Oth February 2016 and 28th November

2017 asking for an update on the process ofrecovery ofthe costs. Copies ofcorrespondences

attached. (Annex 39).

He further repofted that the Commission has since recovered costs in Kakamega Petition No.

7 of 2013-Arthur KibiraApungu vs IEBC & Another for Kshs.300,000/- and in Machakos

Petition No.6 of 2013-Party of Independent candidate vs IEBC for Kshs. 2,225,0761-.

On the issue of disclosure in the financial statements as receivables, the Commission made a

disclosure on court awards under Note 23 Contingent Assets and Liabilities (Page 32) of the

revised/audited financial statements. (Annex 1)

Members Observation
1. The Accounting Officer fast track process of collecting various courts award

2. The query remained unresolved

MIN NO.a86l2018: ANY OTI{ER BUSINESS

There bein was adjourned at Fifteen Minutes past Two O'clock

,","..'€ (' zl..r rSigned

(Chairperson)
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MIN No. 48712018: PRELIMINARIES
The Chairperson called the meeting to order at Twenty nine Minutes past Ten O'ciock
followed by a word of prayer and introductions.

MIN No. 488/2018: CONFIRMATION OF MINUTES

Confirmation of the Minutes of the previous siftings were deferred to the next meeting and
therefore no matter arose

)
nts for

the2076/20L7

Mr'Ezra Chiloba, Former CEO Independent Electorai and Boundaries Cornmission appeared
before the Cotnmittee accompanied by the following officers and Commissioners:

n

t

t

1. Mr. Emmanuel N. Nakitare
2. Mr. Andrew Wandaba

3. Mr. Mercy Randa

4. Mr. Abednego Ominde

Personal Assistant

Advocate

Comms Consuitant

Personal Assistant

And he submitted as follows:

He joined the commission in February z0l5 at the age of 37 through a very
competitive process ied by PwC.

The Auditor General gave"a qualified opinion" for Fy In 2018 unlike an,,adverse
opinion for FY 2013. This was despite the many challenges experienced during the
procurement of different goods and services for the elections.

In normal circumstances, it would have been prudent to allow the accounting officer to
oversee the audit process and provide clarification before any finai report is made.
However, he was denied every opportunity to carry out my duties as the accounting
officer during the audit process.

GENERAL CONTEXT

Planning Context: The planning of the 2017 General Election stafted in 2015 when the
Commission iaunched a S-year strategic plan. They believed that the Commission
would be a great institution if it delivered on three main outcome; namely; (l)
delivering electtons that are fficient, ffictive and credible; (2) buitding a respected
corporate brand in the provtsion of electoral seruices; and (j) ensuring improved and
sustained public confidence and participation in the electoral process.
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In December 2015, the Commission also prepared and shared with the country the2017

election roadmap with specific details of what needed to be done to ensure credible

polls. The activities were accompanied by a budget that was widely scrutinized and

eventuaily approved by Parl iament.

The early pianning for elections was critical to avoid the pitfalls and chailenges

experienced in the run-up to the 2013 General Election. Early planning also meant eariy

procurement, early testing of technology, adequate time for training of election officiais

and sufficient voter education and public ouheach programme. Upon approval of the

elections budget, as early as Juiy 2016, the Commission commenced the procurement

process for critical materials for the elections. This was through open tender process.

The Commission never planned to procure materials and services through direct or

restricted tendering unless circumstances dictated.

Policy and Governance Context: while we planned and started execution of the

election programme well in advance, two major events happened with less than a year

to the election. First, Parliament changed the law on elections, in particular, on electoral

technology, voter register, parfy nominations and limiting the timelines related to these

activities.

Second, Parliament changed the governance structure of the Commission. A new team

of Commissioners assumed office just seven months to the elections. These had far-

reaching implications not just on procurements of goods and services for the eiections,

but also election management in general. Indeed, the Commission that planned for the

election two years earlier was not the same Commission that finally implemented the

election plan. That was beginning of what I refer to as "a confltct of visions" in terms of

the corporate leadership of the Commission.

He submitted that the role of commissioners vis-a-vtz that of management on

procurement issues were a source of never ending tensions and confusion within the

organisation. With the new Commissioners, it was difficuit to draw the line between

their role and that of the Secretariat leading to violation of the principle of segegation

of roles.

10. In2009 and.2014, the Public Procurement Regulatory Authority and the Offrce of Head

of Public Service issued two circulars respectively in an attempt to clarifl the role of
the Management teams and Boards on issues of procurement. The circulars

acknowledge the important role of boards in procurement oversight, but they limit that

role to approval of the annual budgets, approval of annual procurement plans, and

receiving update in the implementation of the plans through relevant board committees.

With the principle of segregation of roles, even the Accounting Officer, performs roles

that are very specific. He/she cannot usurp the powers allocated to specific committees

set up in accordance with the procurement law. Indeed, owing to the transition that

happened in January 2017, the principle of segregation on matter of procurement was

the most misunderstood and misapplied by the Chebukati-led team

9
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2,494,639

13. He takes note that the Auditor General has not made adverse finding on the pufchase of
additional items. Further, the Commission has not provided a written response on the
same. He believes that the Acting CEO should respond adequately as well. J'hat said,
the Commission made these additional purchases for a number ofjustifiable reasons as
follows:

(i) A significant number of KIEMS Kits were locked in various warehouses
(Embu, Kirinyaga, and Marsabit) following a court order for preservation of
Election materials; and some were replacement kits for those that were faulty
after the 8/8/2017 GE.

(ii) Additional Power banks were ordered for remote polling stations that did not
have adequate electricify as a risk mitigation measure following the 8/8/17
experience.

(iii) Additional training was necessitated by the modification of rhe system
following the Supreme Court ruling on l/9/2017 and the fact that the system had
been modified

(iv) Election support was enhanced based on the experience on 818/27 GE. The
support moved from the 47 counties to 290 constituencies

(v) The requirement for logistics, storage and warehousing for FPE were same as

the August election. Kits had to be retrieved from the field to a central
warehouse and operation centre and dispatched back to the field.

(vi) The additional ten TB of data was required for the transmission of results form
34A and form 34B using the Results Transmission System. During S/8/2017 GE
the Commission transmitted Form 34B using Secure File Transfer Protocol
(SFTP) that did not require additional bundles

t
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Protective carrying casing 3000 15.57 46,710

Power banks 5000 29.76 148,800

Training
1 2,494,639

Election day technical support 4,197,Q40 4,197,040

Logistics, storage, warehousing 1 509,205 508,205

Ten TB of data consumption on public poftal 10 2,535 25,350

Backup infrastructure (cloud service) 776,857 776,957

Total in $ 9,029,471

Total in Kshs. (at rate of 94.84) 856,254,499
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(vii) There was need for cloud hosting services for purposes of the Fresh Presidential

Election because Safran did not have adequate time to configure and test the

local environment.

14. Taking the above factors into accoun! he concluded that the additional purchases were

necessitated by the circumstances surrounding the fresh election; hence justified.

Supply, Delivery, Implementation and Commissioning of Network Transmission

15. Excess Purchase of Data Bundle: The Auditor General observed that 149,640.5 GB of
data bundle valued at Kshs.127,625,926 were procured from the three (3) Service

Providers and only 605.3 GB valued at Kshs.5l5,269 were utilized, resulting in

unutilized, expired and wastage of 149,035 GB of data bundle valued at

Kshs.i27,109,656.

16. He associated himself with the submissions made by Acting CEO Mr Hussein Marjan

as well as the ICT Director lr4r James Muhati. However, he emphasized as that the

decision to have two SiM cards per kit was informed by the need to mitigate the risk of
failure of overreliance on one. This approach meant that redundancy costs (the cost of
an additionai SIM card and bundles) had to be absorbed by the Commission. In terms

of projection,50Yo of the bundies would not be utilized in the best-case scenario. His

understanding was that there was a collegiate decision taken by the Elections Technical

Commitree (ETAC) which brought together members of the MNOs, political parties

representatives, regulatory agencies and the Commission on the issue of network

coverage and transmission

Mismanagement of 553 Thuraya Modems and SIM Cards loaded rvith Data:

17. He endorsed the position taken by Acting CEO on all aspects relating to the

procurement of SIM Cards and bundles. However, he stated that 1,000 satellite devices

were delivered before the August 8 elections and were used in those eiections. Also 553

devices were delivered after the August 8 eiections but before the October elections.

While 1,000 devices were used in the August elections, 1,553 deployed for the October

2017.lf it is true that the records show conflicting dates of delivery, then that would an

issue of store record management at the warehouse and not because of non-delivery.

18. Additional i,000 Thuraya SIM Cards Loaded with Data: My understanding is that

with regards to satellite devices, the SIM Cards are in-built in the hardware. As a result,

for the second there was no purchase of additional SIM Cards but rather the

provisioning and re-activation of the in-build SiM Cards. The re-activation was

necessary since the August 8 provisioning had expired as per the terms of the contract.

19. For purposes of perspective, I wish to state that the decision to procure satellites was

endorsed by the Commission Plenary. The Plenary approved the proposal to acquire

1000 - 1500 satellite devices for purposes of boosting the network. The cost was

7
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estimated at Kshs 550,000,000 - 825,000,000. (See Annex 8: Extract plenary Minutes
o n S atellites P urc hase).

20' Undelivered SIM Cards: The Acting CEo has provided evidence with regards to the
undelivered SIM Cards.

21' He submitted that these were special SIM cards specifically manufactured and
configured for the Commission. These were APN-SIM cards. The SIM cards could
only be used for the KIEMS Kit transmission and nothing else. The SIM Cards could
not be used on any other gadgets. The SIM Cards could only be used for dara and not
voice. It wouid not be proper to compare the cost of the ordinary SIM Cards to the cost
of the special SIM Cards offered to the Commission

Procurement of Data centres and Backup infrastructure (cloud services)

22' Cloud Service Infrastructure: The use of cloud services was a mitigation measure to
the delayed arrival and installation of servers for the primary and seconrl ary data
centres' Due to impending timeiines to test and configure the KIEMS kits, the
Commission resolved to acquire cloud services based on the technical advice from ICT
team frorn Safran and IEBC. Cloud services are rental data centre services offered
offsite provided by specialized companies such as NTT, Amazon, Microsoft, Google,
to just mention a few. The services were to be obtained by Safran on behalf of the
Commission and would last for an initial of period of 4 months for the 8 August, 2017
election. The cost was estimated at ELIR 320,397.

23. In the Fresh PresidentialElection, the Commission requested Safran to install the RTS
in the iocal environment in addition to back-up cloud service infrastructure. However,
Safran were categorical that the tirne remaining before the FPE was not adequate to
install and test the RTS in the local environment. As a matter of facq as early as 9
September 2017, Safran had indicated that for them to proceed to support the
Comrnission for the FPE, then Cloud infrastructure would be the option given due to
time the constraints. This was also pointed out in the negotiations. So, it is not true that
Safran was contracted to install RTS in the local environment before the October 2017
eiection. The agreement was that installation of the RTS would happen after the
election (See Annex 4 and 5 above).

Payments to Data Centre Contractor..

24. He pointed out that the investment was necessary for the Commission's longer-term
ICT operations for purposes of efficiency. Indeed, before this procurement, the
Commission did not have a functional data center neither did it have a disaster recovery
site for any of its operations. The Acting CEO has confirmed that Kshs. 249,128,933
was paid after delivery of hardware before testing and commissioning of the equipment.
The evidence oftesting, inspection and acceptance has been provided by the

i
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25. He agreed with the Auditor when he says that "these expenditures unless implemented

judiciously for on-going back-up and data centre infrastrucfure, could lead to nugatory

investment." In other words, the Auditor General having understood that the

investments were for long-term purpose, it is important that the Commission maximises

the benefits.

Contract for IBM:

26. He is aware that only part of the contract was perfonned. In the meantime, IBM
terminated the contract because the Commission did not make payments within the

timeframe expected. I know that the ICT team carried out an assessment of
performance up until the point of termination and made recommendations to the

Commission.

27. Due to status of iCT infrastructure at the Commission, it would be prudent fol the

Commission to conclude the implementation of all these infrastructures including re-

negotiation with IBM over the terminated tender. Since this investment was for long

functionality of the Commission's ICT systems, failure to implement the projects

would leave the Commission in a worse off position.

Change of Mode of Results Transmission:

28. That the procurement of the data centre was for long-term use by the Commission for
ail its ICT operations including electoral technology Owing to delays in the delivery of
the data centre infrastructure, the choice for Cloud Service for purposes of the election

was the best decision in the circumstance. The decision to go cloud did not render the

investment in Primary and Secondary data center nugatory.

Purchase of Oracle database and Security Solution:

29. He admitted that the Commission directly procuredservices of Oracle and signed the

contract on 3 i May 2017 . The decision to procure Oracle soiution arose from a series

of engagements between the Commission and Oracle. These engagements were

informed by the fact that the BVR system was run on Oracle Software. In the

2016/2017 Procurement Plan, the Commission had set aside Kshs. 80 million for the

purchase of Oracle iicenses.

30. However, on 4 April 2017, Oracle requested, through the office of Commission

Chairman for a meeting to discuss partnership. Following the meeting, where all
Commissioners were present, the CEO was requested to formally invite Oracle Kenya

Ltd to carry out an assessment of the current status of BVR and make recommendations

on interventions. Oracle Kenya Ltd canied out the assessment and a report was

presented to the Commission on or about 4 May 2017. Oracie Kenya Limited then

offered the Commission a solution as shown in the assessment report. He thinks that the

Commission considered a Gold-Platinum solution as offered by Oracle. It was at this

I
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meeting the Commission approved the engagement of Oracle to provide software and
security solution to the Commission

31. Aithough the Commission had initially included the Oracle Licenses as part of the
KIEMS tender, the position was reconsidered pending the outcome of the assessment
undertaken by Oracle. As a result, the scope of Oracle solution changed fiom mere
Iicenses to a soiution that included Oracle database licenses, database security and
technical support. Therefore, the cost of the solution increased from the initiai budget of
Ksh 80 million to Ksh 273 million. The scaled-up solution was a corporate decision of
the Commission led by the lvlr. Chebukati

32. In terms of installation of the RAC for purposes of the election, i wish to empasize the
submission by the Acting CEO that indeed the installation was carried out on the Cloud
Infrastructure.

Plenary

When asked whether he faced interference from the Commission, he submitted as follows

1. The Commission was involved in the procurement of KIMS. He tabled Commission
Minuie 14/03/2017

2. Further the Commission adopted a resolution to terminate a proposal to upgrade the
existing BVR

3. The Commission also voted on a report of Evaluation Committee, this is could have
interfered with the procurement process if the vote would have succeeded

Members Observation

1. Members noted the response given by the former CEOand will retreat at the
opportune time to reconsider the submission

MIN NO.490/2018: AItfY OTIIER BUSINESS

There being no other business, the sitting was adjourned at Fifteen Minutes past Two O'clock

t

Signed

(Chairperson)
... Date.. *),21, tr({'

a

10
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1. fhe Hon. James Opiyo Wanclayi, Mp
2. The Hon. Jessica Ndukr-r Kiko Mbalu, Mp
3. The Hon. Junet Mohammed Nuh, Mp
4. The Hon. Maj. (Rtd) (Dr.) Eseli Sirniyu, Mp
5. The Hon. Tom J. F. Kwajang, Mp
6. The Hon. Peter Francis Masara, Mp
7. The Hon. Daniel Kipkogei Rono, Mp

APOLOGIES
1. The Hon. Florence Mwikali Mutua, Mp
2. The Hon. Cluistopher Doye Nakuleu, Mp
3. The Hon. Matltias Nyamabe Robi, Mp
4. The Hon. Patrick Makau King,ola, Mp
5. The Hon. (Dr.) Otiende Amolio, Mp
6. Tire Hon. Samson Ndindi Nyoro, Mp
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MIN No. 49112018: PRELIMINARIES
The Chairperson caiied tire meeting to older at Fourly nine Minutes past Two O'clock foiiowecl
by a word of player and introductions.

MIN No. 492/2018: CO TION OF'

Confirmation of the Minutes of the previous sittings were deferred to the next meeting and
therefore no matter alose

N .4 E OM AUL FO
COMMISIONER IEBC
Amb. Paul K. Kurgat, former IEBC Commissioner appeared before the Committee and submirted
as follows:
1 That he personaily latew the role of Commissioners was restricted to Policy formr-rlation apd

Oversight

2 He was of the Opinion that the internal Audit conclucted by the Chairper.son ought to have
included ail 9 department. That it was ill motive for tire Chailman to seek audit for a silgle
department.

3 He couidn't understand why the Chairperson was reqr"resting for an interlal auclit while the
Officels fi'om the Office of the Auditor General were onsite doing external audit.

01 FRO ARE
COMMISSIONER IEBC
Ms. Malgaret Mwachanya fotmer IEBC Commissioner appeal'ed before the Committee and
subrnitted as foliows:
1 That the role of Commissioners was restricted to Policy formulation and Oversight
2 She Ieft IEBC because of her principles, she also felt that hel opinion was not taken in decision

making
3 That she voted on the procurement of KIEMS in line with the paper submitted to plenar-y by

the Secretariat.

4 She differed with the Chairperson in initiating internal audit while Auditors from the Office of
the Auditor General were onsite.

Plenary
When asked why she abused her office and used public money to pay for her studies, she submitted
as follows:
1 That the course was on leadership and was attended by severai senior public seruants

2



2 That she graduated with Honorary Doctorate because of irer personal contribution to leadership

MIN NO .495/2078: EVIDIINCE FROM MR. LAWY AURA F'ORMER IRECTOR

9

PRO MENT
Mr. Lawy N. Aura former director procurement appeared befole the Committee and submitted as
follows in Iegards to provision of strategic comrnunication and integrated media campaig,
consuitaucy services:
1 That the law provides for negations when the bidders arrive to a tie
2 Thal the score were very close and he advised on the statistical tie to provide room for two

more bidders in the negotiations
3 That the ietters wt'itten for procurement of colocation system to KRA and CMA were done

way before he assumed Office

NO.4 YID MS. TORE
DIRECTO LEGAL
Ms. Praxedes Torerei former dilectol procurement appeared before the Committee and submitted
as follor.vs:

1 The legal department participate during the procurement only during preparation, drafting ancl
review of contlacts.

2 The director legal does not sit in Comrnission meeting and only advice the Commission when
her advice is sought in writing

3 No any legai advice was sought by the plenary or the CEO in::egards to procur.ement

MIN NO.497l2 018: EVIDENCE FROM Ms. CAH CHEBOSTS F'O MANAGBR
PROCUREMENT
Ms. Milcah Chebosis former Manager Procurement appeared before the Cornmittee accompanied
by Mr. Nick Onari (Advocate) and submitted as follows:

She Joined the Commission in Novernb er 2012 as a Seniol Procurement Officer.

On2"d 4pril, 2015 she was retrospectively appointed as Acting Procurement Manager with effect
fi'om 2nd Septernber,2Ol4. This was after thl Procurement Manager; Mr. Benard Nyachio was
deployed to the Directolate of Voter Registration and Electolal Operations as the Manager
Logistics to replace Mr. Geoffiey Lemiso and would be reporting to the Dii.ector Voter
Registration and Electoral Operations

In September,20i4 the IEBC made an open National advertisement for 7 positions of Senior
Management staff including the Position of Procurement Manager. In the same advert a new
position of the Managel Warehousing was advertised.

In April 2015 she was designated the Procurement Manager after competitive recruitment,
the position which she holds to date.
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In 2016, the Commission advertised twice for the position of the Director Supply Chain
Management after approval by Plenary to have the Procurement Function upgraded to a
Directorate level but the recruitment was never concluded.

In July 2016, the Director of Supply Chain Management Mr. Laur.y Aura was seconded
fiom the National Treasury upon request by the commission.

In June 2017 the Director Supply Chain Management Mr. Luury Aura was deployed backto the National Treasury.

on 8tl' June 2017 she was appointed as Ag. Dilector Supply Chain Management for: a period
of six months.

The Comrnission advertised the position of the Directol Supply Chain Management on 13rr,April, 201 8. Recruitment has not been concluded.

Her deployment on an acting capacity as tire Director Supply Chain Management (Ag.
DCSM) ra,as rate'retrospectivery extencred to g'r, Jr_rne, 201g

By the time she was leaving for compulsory leave as directed by the Ag. CEo and the
Commissioners her acting tenure had iapsed and therefore was u.inl sent on compulsory
leave as the Procurement Manager.

The substantive offrce that she hold at the IEBC to date is MANAGER PROCUREMENT.

The position of the Director Supply Chain Management is curently vacant as recruitment
was not concluded but Mr' Belnard Nyachio has been appointed u, th. Ag. Director Suppiy
Chain Management.

The current IEBC structule identifies the Director Suppiy Chain Managemelt and not Ag.Director Suppty Chain Management as the Head of thi p.o.ur".rrent function.

Further Clarifications to the I(ENAO Audit eueries

1'1 Purchase of Kenya Integrated Election Management Systems (KIEMS)
1' 1' 1 This was a direct procurement. The Procurement Unit received a request

!-on1he user depaftment after appi'ovai by the Accounting officer.1'1'2 The Plocurentent unit was not involved in identification of tn. supplier-(s)
for all Election Technologies acquired under direct procuremelt as the
vendors had already been indicated in the procurement requisitions.f i '3 The procurement process of KIEMS was under the tenure oiMr. Lawy Aura
as the Director supply chain Management and Substantive Head of the
Procurement Unit.

l'l'4 She was appointed much letter as the Secletaly of the Inspection and
Acceptance Committee which she declined due to the following reasons:
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a) The Director Supply chain Management rejected her verbal
professionai advice that due to the complexity ofth" contract it was
prudent to set up a contract Implementation committee Team (cIT)
pursuant to Section 151 of the ppADA , zol5 rather than an Inspection
and Acceptance Comrnittee.
This was informed by the fact that the commission was not acquiring
gadget but a complete system. Inspection a'd Acceptance by the
would have been done progressively by the CIT on different miiesiones
to ensure complete acquisition of a systern that not only fully rnet the
Technical Specifications but had viability when tested on its
performance,

b) Although the appointment retter was dated Ttr,April, 2ol7 itwas only
sent to irer email on iith April 2017 and she resionded conveying her
apologies when she saw it on 12t1, April, 20li while at the central
Nyanza Regional office where srre had gone to prepare specifications
of the General Elections services havinf been earlier assigned by the
Accounting Officer.

c) It was contradictory that appointment lettel had indicated that the
Committee was t'equiled to sr-rbmit the Inspection and Acceptance report
on 1Otl'April, 20fl,yet the letter was .*ull"d on i 1tr, April, zorT. Any
mandates executed o, this ietter after 1 Oth April, 2017 would have bee,

.. regarded retrospective contravening Section 6g(2) of the pPADA, 20t5.d) Key to note is that by the time she had left the office no goods had been
delive,ed. neither was there any ftirther comrnunicatio, on the
anticipated delivery of the goods.

e) The precedence of the previous experience had beep that a member of
the plocurelnent unit wouid be repiaced with a colleague to facilitate
progress of work in working conrmittees.

0 However wheu she came back to the office, she made a follow r,rp with
the meinbers of that appointed committee in her office imrnediately
where they also acknowledged iraving received n0 further
communication on adjustments of the timelines neither. liad they
received any documentation for the exercise. They ageed that thl
following documents be obtained first;

I.

ii.
iii.
iv.

vi.
vii.

Tire Pro curement Requisition
The Technical specifications (Terms of Reference)
The Blank Tender Document
The Bid document submitted by the supplier
The Evaluation or Negotiation reports
The Professional Opinion
Signed Contract

g) She went to request these documents fi.om the Director Supply chain
Management (DcsM) ldr. Aura, who informed her 

- 
that the

Procurement officer Mr. James Kahonga was the only one who knew
where the documents were. But on inquiry James Kahonga declined to
have any documents as they had been submitted to the DCSM.

5
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l.t.5

f.i.6

1.1.7

h) She foliowed up with an emaii and waited for the documents oniy to
receive a showcause letter (dated I3rl'Aprii 2017) on tg,hepril, zbli
at 12'44pm' She formally learnt fi'om the show cause letter that tire
goods arrived on i3th April, ZO17.

In her response to the show cause she however recorrrmended/advised that
tlre Inspectio, and Acceptance for Tender No. IEBC /3g/2016-20ll: supply,
Delivery, Installation, Testing, comrnissioning and support of the K;;i;
Integrated Elections Management System 6ierrrrs; to 

^ue 
carried out as

follows;

i) The contract Implementation committee be appointed to
cauy out the inspection pursuant to Section 151 of the
PPADA, 2015 and Nor trre Inspection and Acceptance
committee since the procurement was complex a,d
specialized in natule;

ii) The user department should issue a cerlificate pursuant to
Section 150(3) of the ppADA, 20i5

iii) The commission to seek guidance fi-om ppRA on
interpretation of the inspection plocess for KIEMS being a
complex contract if they didn't agree with her proposal

iv) ati the provisions required for inspection including testi,g
of all the equipment in line witn tne Terms of Reference ani
the sample submitted to asceftain its flinctionality should be
availed

v) since the dates to snbmit trre repoft l,spectio, and
Acceptance on the appoi,tme.t retter (i 0,r, Mar.ch 201 7) was
surpassed by the delivery dated of the equipment (13ri,April,
2017), a fi'esh appointment wourd have- been prudent to
avoid contravention of the process.
The appointment may consider a Contract Irlplemeptation
Team rather than an Inspectio, a,d Acceptance cornmirtee
due to tire complexity of the contr.act.

vi) However she sougiit the guidance and advice of the
Accounting officer on the way forwar.d whether to continue
with the Inspection and Acceptance cornmittee as
appointed.

She did not receive any feedback from the show cause to date but was
excluded from the major preceding of the procurement function since the
D^irector of supply. chain Management chose to work directly with other
officers junior to her and sidelined her in the Dilector:ateldepartmeltal
operations.
She only later got in contact witli the documentation for the KIEMS
procurement when she was tasked to engage the vendor lv{/s Safi-an Identity& security for the provision of election iechnology support for. the fi.esh
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presidentiai election of the KIEMS after Mr
Commission.

La*y Aura left the

1.2 Fresh Presidential Election: Contract for Tender No.IEBC/3412017-201g:
provision of election technology support for the fresh presidential election of the
KIEMS.

7.2.1 Initiation of the procurement
a. DICT requisitioned the engagement of Safran Identity and Security

(SIS) for the Fresh Presidential election technology suppolt.
b. There was an existing contract with SIS for the sale of hardware,

services and licenses of software for KIEMS
c' The user department recommended the use of the existing contract

to provide technology suppofi for the FpE
d. The commission had less than 35 d.ays to the FpE date; 26tt

October, 2077 which could not be changed as worild lead to a
constitutionai crisis

e. Tirere was lirnited tirne to use any other procurernent rnethod
except Direct Procurement pursuant to Section 103(3(d) of the
PPADA, 2015 under specially perrnitted pursuant to Section 57(1-
2)(a) of the PFMA 20i7

f. The National Treasury approved the Commission's for the use of
specially permitted plocedure under direct procurement.

7.2.2 Recommendation for award
a. The direct procurement procedure was followed as prescribed in the

PPADA, 2015 as thele was an existing contract whose warranty
period was to expire in March 201g.

b. The Accounting Officel approved the recommendation of the
Evaiuation Committee fol the award of the tender for. the provision
of Election Teclurology Support for FpE of the KIEMS to SIS.

1.3 Supply, Delivery, Implementation and Commissioning of Network Transmission
1.3.1 The Commission contracted 3 major Mobile Network Operators (MNOs)to

transmit election results for a period of 3 yeals undel a framework contract
on an "as and when required,, basis

1.3.2 The quantities procured were as per the user depafiment's r.equisition
1.3.3 The deliveries were based on the fi'amework contract

1.4 Procurement of Data Centre and Bacl<up Infrastructure (Cloud Services)

1.4.1 The Procurement Unit sought approvai to use Direct Procurement based on
the justifications provided by the user depafiment.
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1.4.3

The tecturicai specifications were prepared by the user department. The
initial effort by the procurement Unit to have an inclusive specificatiorr
committee for globai infor.mation was not supported.
The Implementatio, of ari ICT contracts rested with the user department
pursuant to section 150(3) of the ppADA, 2015 and this was brought to the
attention of the user department.
Procurement unit was not privy to the termination of the IBM contract
The aspect validating the termination process of a contract is not provided
for in the public procul.ement pr.ocedur.e
The user department pu,suant to Section 150(3) provided implernentatioir
reports for purposes of ascertai'ing derivery of goods and services

1'5 Purchase of oracre Database and security sorution

1'5'1 Tiie Evaiuation Comrnittee for the Supply, Delivery, Instaiiation, Testing.
commissioning ancl Support of KIEMS had noted that oracle License is a
standard ploduct of the Oracle Cornpany. The Evaluation report indicated
that the evaluatiott criterion was not clear and thus the itern was never
evaluated' The Cornrnittee recomrnended that the oracle Licenses be re-
tendered as it was a new requirement that was not part of the original open
tender number IEBC|3L|\O I 6_20 ll

l '5 '2 The Procurement Unit was not privy on how the vendol was identified bui
the requisition florn the user department had ildicated that the Licenses be
acquired directly fi.om or.acie Technology Systems Kenya Lirnited.1'5'3 The Implementation of all ICT contracts lested with the user department
pursuant to Section 150(3) of the PPADA, 2015 and this was brought to the
attention of tire user depaftment

1'5'4 The separation/segregation of ICT services on the basis of security denied
the Commission the Total Cost of ownership and economies of scale thus
stand alone contracts that were meant to be integrated.

1'6 Procurement of Co-location Services for Data Centre and Disaster Recovery site
1'6' 1 The Procurement Manager was not invoived in the procurement of the Co-

location services and is not able to remembel the procurement preceding to
offer clarifications

1'7 Supply and Delivery of Ballot Papers for Elections, statutory Declaration Forms
and the Register of Voters

1'7 '1 The documents being requested for are availabie in the Commission
l '7 '2 Payment was made tluough Letter of Credit that was managed by the

finance function and part of the payment was through RTGS

r.4.2

1.4.4

1.4.5

1.4.6

t
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1.7 .3 They should issue a credit note to cancel the overpayment

1.8 supply and Delivery of Ballot Boxes for General Elections
1.8.1 Thele was no change of contract price since the FPE procurement was a

separate tendering process with different technical specifications,
requisition, tender number, procurement method and contract number.

1.8.2 During the open Tender M/s Belgon Engineering was the only technically
successful firm.

1'8.3 The coutract fol the KES. i,850 was through open tender forthe Generai
Elections which was advertised in September ,2016 and awarded in January.
2077 seven months to the General Elections for the supply of 60 iitr.e
transparent ballot boxes with white lids

1.8.4 The proposal for KES. 2,250 had two options:
a) the counter offer to introduce 45lite ballot boxes that did not rneet the

teclu'rical specifications. The supplier'hacl proposecl to manufacture the 45itr and
60lti'boxes concurrently to rneet timeiines.

b) tire suppliel producing some of the ballot boxes iocally based on the production
capacity of one mould and others in China but the Commission meets the fi.eight
charges.

This tender was cancelled as the 451tr capacity was not within the range of the
dimensions for the specifications of the ballot boxes. The Commission iri all its
tenders had applied the strategy of Total Cost of Owrership and didn,t not find
it prudent getting involved in the aspects of delivery during acquisition o i'
election materials as an effoft of rnitigating risks.
The proposal was therefore not accepted by the Commission. This offer was
rejected by the Commission for reasons of standardizationand risk mitigation.

1.8.5 The Supplier had agreed to start rnobilization for production immediately
he receives the notification of award.

1'8.6 The KES' 2,500 price was fol the supply and deiiver.y of 60 litre
tl'ansparent ballot boxes with charcoal grey lids whereby the supplier had
informed the following;

a) Procurement of an additional rnould to be air lifted;
b) Procltrement of additional materiais which some would be airlifted;
c) Overtirne working hour.s for factor.y staff
1.8.1 The indecisiveness ot'rather deiayed decision making was due to the

concerned obligation of the Project team and the Commission in ter-ms of
deciding the Technical Specifications of the Ballot Box for FpE

1.8'8 The Commission had procured ballot boxes at KES. 2500 in 2013 General
Elections
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1.9 Supply and Delivery of Badges
1'9'i rhe function of logistics in the commission is designated under th:

Directorate of voter Registration and Eiectoral operations previously heioby Mr' Geoffrey Lemiso, upon which after he left the commission Mr.Benard Nyachieo was transferred fi'om his position as the procureme,l
Manager to the warehouse and Logistics Manager a position hesubstantively still holds to date.

1'9'2 The documents for all non-strategic General Election Materials had beer.
prepared with a plovision to have the respective suppliers distribute t5e
materials to the Conllission's 17 regional warehouses after inspection auil
acceptance at the Main walehouse. This was supposed to have been catere,l
for.in the cost furice) of the item

i'9'3 The distribution list was also part of the tender document and was not o,ly
shared by the user departntent, but also to the Inspection and Acceptance
committee and the 'wa'ehouse 

and Logistics Manager.l'9'4 The signed contract also indicated the point of delivery in the special
conditions of the contract

1'9'5 Due to the massive uumber quantities, the inspection of the badges just likefor all othel matelials was done ttu'ough sampling and the suppiier clearecj
for distribution to the regional warehouses

l '9 '6 The action of the warehouse Manager elroneously receiving parl of the
badges (the 550,381 badges and not the second delivery of 712,977) cannor
be inadvertentiy be co,sideled as a failtire on the procurement unit since tirewarehouse Manager doubles up as the Logistics Manager whose coiefunction was NoT only attending to stores receipts but also manage
distribution of the materials. For this reason it defeats logic on the failure toseparate the materials to be directly delivered by the supplier fi.om thosethat were to be deliveled by the Commission under the contracted M/sPostal Corporation of Kenya.

1 .9.7

1.9.8

1 .9.9

The Manager warehouse and Logistics worked closely with the Inspectiorr
and Acceptance com*ittee, the LrNDp consulta,t and the user depafiment,
having been shared the list of all materials a,d,othing would have stopped
the V/arehouse Manager and Logistics Manager to ascertain and soulce forany information before making irasty er.rors.
In view of the above the procur.ement u,it was limited in preve,ting theanomaly hereby realized
The Procurement unit was not aware that trre badges had been received inthe Main Warehouse

1.9. l0 She is not aware ofthe purported writing to the Supprier in June 201 g
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1'9'11 LWten was the telephone call mctde by the l4/arehouse ancl logi.:r.t,
Manager?????? Her understanding as a Procurenzent professional cti.,,!
for all procurement n'tattet's to be communtcated through u,ritten becc.tu,, -
thts are Financial Management issues and cannot be iasually treated o.alleged-by the warehouse and Logistics Manager. If for sure the nujti:..would have been brought to her attention she would have insisted tloi i,put in written and nothing would have stopped her front infornttng crtt,;advising managem_ent to seek a remedy.

1.10 Supply of Gas Lamp Mantles ,

i'10'1 She was not able to remembel this procurement. Given the opportunity tcaccess the documents she will be able to give her view and clar:ifi,
accor.dingly

1.11 Supply and Delivery of Securify Seals

a) Procu.ement of security Sears from M/s Far East connection Limitecrf i 1' 1 The c^ornmission had signed a contract through open Tender with M/s FaiEast Comection Lirnited 
fg, -,-ir. srpptl,-un6 delivery Three Million Si:rHundred and Ninefy Six (3,696,000j S.".,rity Seui..l'11'2 The commissio' had made its.need u.r"r.,r"rt based on Forty l.otirThousand (44,ooo) projected polling stati;;; and a contingenc y of 5%o. Th,.actual }I-!t'of polling station *ur-40,883 and therefor.ih. iwo Miljior:,Five Hundred and ieventy Five, Six H,ndred and TwentyNine(2,575,629:( (40883 poiii,g stations i o uutto, boxes x 10 seals) +(5yo of the total seals) ).1'1i'3 The supplier. made a'partial delivery of Two Miljion, one Thousand sixHundred sears (2, 000r, 600) r.esulti"g to u deficit ,i;.;,;i seas ror tne2017 Generai Elections.

r '1r '4 The Manager warehouse & Logistics in a Memo dated 5th January, 201garrdreceived o Sth January,2018 no--tified tt" pro.r.ement Unit on the delivei.yof the balance of 1,694,400 seals to the Wur"t or:.".1'11'5 The procurement unit sought the variou, .t*in"utions from the Managerwarehouse & Logistics viJe a Memo arr.J s-ildr";;;;;. ""
1'11'6 The Manager warehouse & Logistics taa not pr.ovlaeJ tne sorightclarification fo, an informed rnaiagem.ni ae"islo; .;-irrpection a,i,,lacceptance.
1'11'7 The delivery notes, invoices, inspection report and Si3 for the seaissupplied by M/s Far East had not been submitted to tire plocurement unitby the Manager warehouse and rogisticr ror fro..ssing payment.1' 1 1'8 In view of the above the Procurement unit iniormed the office of the DCSS(Ag. CEo).
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b) Procurement of securify sears from M/s Ramaas Limited

r,

1' 1 1'9 F:lt-"yilg the partial delivery of Secu,ity seals, the user deparrment iDYREO) requisitioned for thl procurement of security ,"a, iJ;;;;;r;,.
9:fi:i' resulting from the partial ielivery made by M/s Fa1East connecti.r
LIInIICd

1' 1 1' 1OThe user depafiment infolraed that the::e was an urgent need fc,,approxirnately 500,000 security seals required for the"zll7 c.rr.iolElections
i'11'11The Commission sought approval from the National Treasury to Lrs{..speciaily permined proceduri-
1 ' I 1' 12The National rreasury did not responded immediately. There were 1ess tha'Four days to the 8tl' August, iotl General Elections. The seals wer..required to be distributed within all the 290 constituencies in country1'1f i3The Procurement u,it made several 

"ffort. to source for alternativcsuppliels tluough email and telephone conversation for purposes rJi
engaging them fol the plocurement plocess within the limited time. Thilentailed even contacting suppliers of other electoral materials and seekir;-assistance fi.om other trleCtoral Management Bodies lik. 

"S;;;i;:;
Electoral Cornmissiott. N4/s Ramaa, *-u, identified ur u.irrg able to ha..,i.;had the off_tiie shelf rnetal securitl,5salg

1'11'14The Plocurement unit therefore engaged M/s Ramaas Ltd tluough clirecrprocurement method as the only viable option under Section ffie) @),oiPPAD Act2015, since the rninimum time iol open renaering and restricteri.method was not practical to meet the set date for the General Elections.
1' 1 1' 15The Nationai Tleasury however in theil response dateci 7tl, August, 2-l.i1ts.had recommended the use of an alternative procurement method pr.escribe(,

uuder Section 92 of the PPADA, 2015 and more so retr.ospective approvah,pursuant to Section 69(1)(2) and (3). r '-

1 . 1 i .l6Section 103(2) (b) of ppAD Act 2015 appried by the commission ,,. .. .. .or there is an urgent neeclfor gootls, ori)rt or iervices and tlte urgrrgrn;;in tendering proceetltngs or arry other method of procurentent wor;it!tlterefore be impractical, provide that the circumstin)r, gtri,rg rise to ilt:surgency were neitlterforese.eable by the procuring entitinorih, result ofdilatory contact ort tts part,'
1' 1 1' 17The failure by M/s FaiEast.Limited to supply fully the required seals wasnot foreseeable nor due to the dilatory contact of the commission but theneed realized then was urgent

c) The Price of KES. 49.00 per seal

1'11'18The specifications for the initiai order made tiuough open tender was forcustomized prastic sears that r.equired manufactu.iig pi.ior;; il; ;*rj;lThis are not off_the shelve seals.
1' 1 1' 19Due to the limited time the commission had no alteinative but to acquireoff-the shelve seals that are regularly used and readily available. The user
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depafttlent thelefore changed the specifications from plastic to wire seal:,(metal) that are readiiy available.
1'11'20Therefore there was no loss of KES. 21,850,000 as the specifications *e-i:ivaried.

d) Excess procurement of 500,000 Security seals

1.1 1.2iThe clarificati on on tres is as shown in the table bel

\Y
l.ll.zZAlthough the user depaftment in their Memo dated 2nd A,gust, )ofirequested for procurement of 1,600,000 sears based on trr."f.oj".t;iiquantities only 500,000 were procured based on the actual requirernent th6,r,f i1'23There was neither excess pro.ur.-.nt of 500,000 seals nor ioss of KESi

i '11'24The plices and delive'y times offered fi'om bidder-s contacted are as shouii,rbelow:

l';il
T\.

6llji,.'' i<

S/
No

Item Description
Quantity

1 nal Contract ected uantitieso a
J 696 000

2 Delivered
001 600

J Deficit on contract
1 694 00

stationsActual ouirement for 40 883 .)
57s 629

Deficit on ent s74 029
4 Additional order s00 000
5 otalT eaiS Procured 01 600

S/

No
Supplier Seal Type Lead

Time
Delivery
Date

Qtv Unit
Price
(KES)I Preci se Industrial Piastic Green 6

duvs
8/8t2018 500,000 Didn't

quote2

Systems (Pty)Ltd
- South Afi'ica

Intergrity Control astic with metai
mseft (Blue and
yellow)

PI 10

weeks
Mid
October,
2017
JzuA

500,000 22.78

Plastic Green 16

days
19/8/2017
JKIA

500,000 37.94
3

Intelnational (HK)
Ltd-China

Ernptor

assortedPlastic
colours

a)
days

6/8t20t8
JKiA

500,000 38.50

lq Ramaas Ltd Assorted plastic
with metai inseft

1 day 4/8/2018
To regionai
warehouses

500,000 49

1.3



.l



'..1 ,1

': ': i' .- .-
\. , a-l

.:' . ;-r ,: -

. -_.-/: --. - , ,-

: ,.

-i,-:l,:. i r

1.12 Procurement of Transport Services

l '12'1 The Counties were clustered into regions where the Supply Chain Assistant
is stationed and Opening and Evaluation of the bids was carried out at tht.-- - -.-
same location, where they were accommodated.

1.13 Failure to Provide performance security

i ' 13 ' 1 Contract preparation and signing in the Commission is the responsibility of
the Dilectorate of Legal and Public Affairs and the Accounting Officer, the
Procurement Unit is only required to provide the bid documents, Evaluation
report and the copy professional Opinion.

| '13 '2 The Procurement Unit incorporates the provision of performance security..
asprovidedinthestandardtenderc1ocumenttrsedforsourcingbids.

1 ' 13 '3 Management may need to incorporate the Procurement Unit in the process
of contr.act preparation in futur.e

1.1.4 General Overview of the Audit report
l'14'l The compuisory leave denied me the oppofiunity to parlicipate to the audi..t:--.-:-----.

query responses considering that I bear: a wide range of not only ilstitutional I 'ti.,.- _

memol'y but the technical capability in the conceptuaiization or,,;'i'i;3(1(F
pl'ocurelnent function at the IEBC. Hel responsibility as the Manager -

Pt'ocurement and the period I have worked at the Commission,s critical
department in the comprete electoral cycle could not irave been
underestimated in participating in the audit process.

1'14'2 The standard plofessional and objective approach woulcl have been
consultation with all the key playels in the Cornmission's procur.ement
function to reflect a cotporate comprehensive i:esponse that u,ould guide the
esteemed Parliamentary Committee that looked folward for correct and
huthful information for a constructive recommendation and way forward.

1'14'3 She is iooking for-ward to forming a team with her colleagues in ail matters
that will t'equile hel attention once the vetting process is concluded, because
i believe that the management of the 2017 General Elections and thereafter
tire Fresh Presidential elections had good intent and benevolence.

I

D

I
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2 The IEBC Procurement Structure

2.1 The Current structure of the IEBC procurement Function

^[ COLTNTY

,PO

DCEO Operations

Officer

l'J :,

&;i:

l__

t sistants/S

on

EO Support ServicesDC

SERVi

OTHER

T

DCSM

TES

OTHER
oppn h.rtoN
ompdrona

SPO o

POPO
PO

clerks
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2.2 Proposed Ideal supply Chain Management IEBC Structure

REGIONAL SUPPLY

CHAIN MGT OFFICER

SUPPORT STAFF

2.3 Manager Warehouse and Logistics
I ' 1' 1 Although Mr. Benard Nyachieo is refeued to as the Manager lvarehouse

and I- egl5lics (MW&L) it's not cleal whether he reports io tt . Direcror
Supply Chain Management.

r'r'2 During the period under.which she was Ag. DCSM she neither approve<i
his leave nor appraised him. They arways wrorked u, .o-d.purt.rr,r.1'1'3 In the period under which the Commission developed th. f.rfo.*un.,
3?Liiit,i 

tool he deciined to belong to the Directoiate oi sippiy chair:
IVlanagement.

PROC MANAGER
C. E. tVI WHS&LGSTC MGR

SNR PROC OFCR SNR WHS OFFCER

PROC OFFICER WHS OFFICER

PROC ASST STORE CLERK

PROC CLERK

DIRECTOR S.C.tVI

CEO

DCS-SS

r.6





1'l'4 Although he is designated as the Manager Warehouse and Logistics in the'-
comrnission's structure there is no such position, what exist, i, Munug.,
Logistics since the Manager warehouse position was never filled.

Diffi cult Working Environment

1'2 Tlte period she has worked at the Conr.mission had been characterized with difficult,
moments that arose due to her plofessional apploach in handling matters ;;;.*=;;;i1'3 The core mandate of any plocurement profesiional not only liesln acquisition of goocis
and services but mot'e cl'itical in rnaking sure that this is done within the pr.ovisio, ofthe legal fiatnework established under tte public procurement procedure.l'4After the 2013 General election and the whole experience encountered in thr:procurement function called for strict adherence to the iublic pl.ocur:ement processes.
This was at many times looked at as rigidity and bureaucracy r"uai"g to the belief thatcompliance to the procurement law was difficujt.

1'5 The key aliegatior was delays arising from following the pl.ocess and management
seemed to belief this namative.

l '6 At one point a UNDP consultant had been depioyed to the plocurement Unit but the'failed to worl< together and he had to go u, he didn't believe .rlr"r"'ij," ;.,blt;Procurement laws but didn't have knowle-dge of the Procurement law and regulations.This led to a lot of difference in.opiniol *-a procedure most of the time as he alwaysadvocated for international placticls rather otirer than Kenyan p.o"ur.rrrnt laws1'7 V/hen they begair pleparation for the 2017 Gener:al Election, uft., the development andapproval of the Multi-Year Procurement Plans -2016/2017 -2017 -201g, she insisted orithe appointment of Specification committees that incorporatea otire. puulic entities forsttpport of cornprehensive specifications that entailed Total Cost of Owner.ship to avoidfi'agmented p'ocurernents that were not only costiy b,t inefficient.
1'8 She iiad advised training ot1 pt'ocurement processes for cornmission staff and theapproach of Frarnewolk contracts on "as and when requiled "basis for major electiongoods and services to avoid reactive procurements
1'9The situation got worse with Management when she proposed. the invitation of ITofficials from the Ministry of ICT, th; ICT Authority (ICTA) and the Kenya Bureau ofStandards after she iracl r'eceived the initial requisitions foi the pro.r..*.nt of ICTitems.
1' 10 The DCSS Mr' Marjan H. Marjan her immediate supervisor disregarded her adviceand action but wh-en he iiad gone to Naivasha for a certain workshop she managed toget the approvals from tire Accounting officer - Mr.. Ezra chiloba.f i 1 They only got officers from ICTA at the start and when they looked. at thespecifications they found out that the specifications had identifiea u 

".rauin 
model andtherefore lacked the universal outiook that wouid promote .o.np.iition. There wasslight argument between the team leader and Mr. Marjan. The ICTA staff left thsprocess in protest.

1 12 Duling this period there was a bitter relationship between her and the DCSS Mr.Marjan whereby most of the time she would nna aimcult working with him andtherefore sought the intervention of the Acconnting officer. She applied for two

1_7





weeks annual leave but instead she was sent on 30 days compuisory ieave withour
reasons

1 ' 13- She objected the compulsory leave and sought the intervention of the
Commissioner Mohamed Alawi in charge of Procurement and Finance and whe, hedidn't seem to assist she called the Chairman Justice and Legal Comrnittee Chair who
intelvened and she was verbally recalled back by the CEo. She has never leceived
explanation for the compulsory leave to date.

l '14 It never took long befole the Dilector of Supply Chain Management was secondedfrom the National Treasury. She handed over tt irim and shortly after lie settled hechose to work directly with her juniors alienating her from pro..rr"r. He clisregarded

Xll^^Tl "tempts 
to make contribution tor.varcls the opelations of the procurement

IUnctlol'1
1' 15 Sire was given a show cause later on ailegations that were ,ot true which when shesought tire intelvention of Commissioner Kurgat who was in charge of procuremenr

atld Commissionel Boya Molu in charge of the Human Recourse the Accountingofficer said he was misled by the DCS ss Mr. Marja, and the DCSM Mr. Aura.
1' 16 Several times DCS SS Mr. Maryan had instituted audits on false atejations but theaudit lepor-ts didn,t find her culpable or liable.
1'17 She always believed that sticking to procedure led to the difficult workingenvironment at the Commission.
f i 8- The management of the stores had huddles of the designated 'warehouse 

andLogistics Manager's decision not to report to her but cho"osing to report to theDilectorate o f Voter Registration.
1'19 When she took ovel the Directorate of Supply Chain Management on l4rr,June,2077 as the Ag' DCSM there was so much pr.irur" and reactivi proposals based ontire state of affairs and last minute prepalation for the General gteciion, Balancilg thenegative impression created with the-long alienation from the department functionswith the several pending issues that called for her attention to make them right wasstressfui considering that some of the staff and management were looking at rne as an"outsidel".
1'20 During the Fresh Presidential procurement the Commission had constituted aProject Team headed by tl-re DCS ssMr. Marjan reporting to plenary. The tearn gaveunprofessional and verbal directives which tlaa to deiayed decision making as mosttime was wasted in meetings to persuade thern to comply with the pro..*,1.r.,t iaws.The teatn as constituted is not defined in the pro.rr.-.nt law and therefor.elesponsibility and accountability gaps were eminent.

2 Direct Procurement at the IEBC

2'1 The IEBC was prepared that the country would be holding the General Election onAugust 8,2077' As per the Eiections operations Plan, the Commission was to securereputable firms with capacity to supplyLlectoral goods and services as early as 2016,Given the unpredictable natute of Liections beyoia the Gener-al Election, frameworkcontracts were deemed suitabie.
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2'2The phenomenon of Dilect Procurement at the IEBC was occasioned by two
incidences;

1' The Commission encountered tegai chailenges in the procurement
process. These lead to reduction in the time to the periods to the
General Election making it difficult to identify suppliei for some key
items using open tender rnethod.. Limited time 1o the General Elections
made these procurements really urgent in consideration that some of
these items were major for a credible fiee and fair election.
The General Election in Kenya is a constitr-rtional i-equirement. The
process of procurement of goods and services for elections should be
timely. if delayed due to external interventions it becomes an urgent
need which if not met may lead an election that is not be credible. 1t,.
2017 General Elections would have been an imminent threat to public
welfare, safety and damage to property if the goods and services were
not procured. The 8tr'August, zolT Gener-al Election date was ultimate
and could not be changed.
There was limited time left to the gtl, August, 2017 such that engaging
in tende'ing proceedings or other procurernent methods would be
irnpracticable.
Direct procul'elnent therefore was the only option in the ppADA, 2015
tlrat met the circumstances of the commission as prescribed in sectiort
103(2) (b) of the PPADA, 201s

2' Changes in some .Commission policies directly affected timely
procurement iike revision of some specifications and. proposals on new
acquisitions. The constitution of the new Commission six months to the
Genelai Elections to some extend caused the need for dir-ect
procurement as some of these decisions were being made at the tail end.

3 ' Failure by some suppliers to cleliver on time resulted to seeking
altelnative suppliers to mitigate the deficit in materials and services
required.

4' Pre-existing contracts - thele some ongoing contracts or goods
previously acquiled from some suppiiers thai weie used as justifications
for direct proculement for purpoies of compatibility or standard ization
as provided inSection 103(2)(d) of the ppADA,20'15

2'3 The Fresh Presidential Election had been r.t .aut.a to happen within 60 days after the

l^:ofi" Coufi's ruling of the nullification of the Geniral Election,s pLesidential
l'esults.

The 60 days included all the other electoral activities like planning, budgetary
approval and procurement planning.
No procurement can be initiated witrrout budgetary approvar.
Tite procut'ement of services and goods for this electiol ther.efore resulted to directprocurement due to
1' Pre-existing contracts and buying additional materials and services from theprevious supp-liers for purposes of standardization and compatibility. This was

a repeat election and therefole the understanding of the nled to hold factors

1,9



constant to get similar Eoods and services hence direct procurement pursuant toSection I_0:(?)(d) of tie ppADA, 20Is2' section 103(2)(b) iltt'" PPADL, 2015 wasalso appricabre occasioned by arrurgent need considering the mood in trr. country. Failure to procure goodsand services would have made the situation *0.r. leading to the threat to lifeand destruction of property.
The Commissioners a in procu..rnin,

3'1 The commission's policy decisions were made in p.ienar-y. It would be difficult to
frffffiTt 

their role it' p'L.rr.*ent unless or,. ,ur-in prenary o. *"."*.a the pienary
3'2Implementati-on of procurement policies was however under the approval of theAccounting officer with the support of the Dcss und.er which the birectorate of ,

SuppiyChainManagementfali. " 'r v4 Luw u\-oD ufiGer wnlch the I
3'3 The approval and directiont io the Directorate of Supply chai, Management camefi'om the Accounting officer *a tn. DCS ss ;hJ^i,it.ru.t witrr prenary crirectry.

4

EN
M. Michael Kairu
pelsons;

1 Mr. Antony Kirono
2 lvlr. paui Mr-rsop
3 Mr. KaizaM.
Ard submitted as follows

G o

- Advocate
- Employee
- Employee

/2
Aa

managing di,ector Beigon Engineering compa,y appear.ed before the foilowing

2

That tirne frame give, by the iEBc was i,acrequate to suppiy such an amountAfter persiste,ce cali from the commission he borr#ed a mould fi.om a locar prasticmanufacturer and modified it to fit the commission,s specificationDue to short notice, he had to procure materials locally of which was more expensive

J

Plenary
whe, asked whether'his au'ard to contract was influence, Mr. Kairu refuted the craims

o 0

There being other business, the srtting was adjourned at Fifteen Minutes past Six O,clock

ljigne
Date,.. t;.1.....,h.l.?(Chairperson)
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MINUTE.q OF THE 724TH SITTTNG OF TTTE PUBLIC ACCOU}{T-S CO}I&IITTEF]
HELD oN TUESDAy arH DECEIVIBER 20is IN c0MMITTEE RooM 9. lmiN
PARLIAMENT BUILDN.IG. AT 1O.OO AM

PRESENT

1. Tire Hon. James Opiyo 'Wanda1,i. 
\z{p

2. The Hon. Jessica Nduku Kiko Mbalu, MP
3. The Hon. Junet lvlohammed Nuh, IvP
4. The Hon. \4aj. (Rtd) (Dr.) Eseli Similm, MP
5. The Hon. Tom J. F. Kajwang, MP

6. Tire Hon. Peter Francis Masara, MP
7. Tire Hoir. Dariiel Kipkogei Rono,lr4P

APOLOGXES
i. The Hon. Florence Mwikali Mutua, MP
2. The Hon. Christopher Do1,s Nakuleu, Ir4P

3. The Hon. Mathias N),amabe Robi, MP
4. The Hon. Patrick Makau King'014 MP
5. The Hon. Samson Ndindi Nyoro, MP
6. The Hon. Flalcis Kuria Kirnani, MP
7. The Hon. (Dr.) Otiende Amollo, MP
8. The Hon. James Gichuhi Mwangi, MP
9. The Hon. Qalicha Gufu Wario, ir4P

10. The Hon. Michael N4wangi Muchira, MP
11. The Hon. Michaei Thoyah Kingi, MP
12. The Hon. Gideoir Koske Kimutai, MP

ATTENDANCE
National Assembly

1. Mr. Oscar Namulanda
2. It4r. Nebeit [<ai Lomechu

3. IrIr. Salat Abdi
4. Mr. Lepen OIe Sein

Office of the Auditor General
1. Justin Rucha

National Treasury
1. Rev. Kimathi Kwiriga

Chairman

Vice- Chairperson

Principal CIerl< Assistant Ii
Clerk Assistant III
Senior Sergeant At Arms
Intem

Manager, P arliamentary Liaison Offrce

Accountant



'.ill'i No. 500/2018: REI,IMIN,dRTES

ihe Chaiqperson called the meeting to order at Thirteen Minr-rtes past Ten O'clock followed b1, a

v,;ord of prayer and introductions.

,.lc'nlimration of the Minutes of the previous sittings were deferred to the nexr rneeting and

,nerefole no rnatter arose

i'iIN NO.5 02/2018 : EVIDENCE M SCANAD I(ENYA LIh,IITED
ivlr. Sandeep Madan CEO Scanad Company appeared before the follorving persoils

1. Mr. B. Donald - KTK Advocates

2. Mr. Tony Njugrura - Creative Director

3. Ms. Laura Kerubo - I(TK Advocate

4. Mr. Solomon Mahinja -Publi Relation

5. Irzlr. Francis Karuga -Digital

.ur.d submiffed as follows
1. The Company participated in tire advertised tender for provision of the Strategic

Communication and Integrated media Campaign Consultancy Services by tire IEBC for
12 months

2. IEBC called for a negotiation meeting on May 12, 2017 arguing that the amount

764,393,224 was way above its budgetary allocation

i. The Company adjusted costs based on the same scope and re-submitted its revised

financial prqes on Mav 12.2017.

4. IEBC una #Sttitr.a a Contlact tvly 27, 2017 priced 350 Million I(sh (Including

vAT)
5. The Company produced the following listed Multimedia Content

i. 4 pre- election Telerrision Commercials- 60 Seconds Each

II. 1 main Television Commerciai with Chulchill- 13 Minutes with 60 Seconds Edits

m. 5 Radio Ads up to 45 Seconds in English and Swahili including Translations in

Vernacular languages

IV. 13 Television program Episodes of 10 minutes each dubbed'Ndani ya debe'

V. 7 prints Ads in multiple sizes

VI. All digital content was edited, reformatted and specified in various sizes for social

Platforms and each influencer

VII. already existing animations were re- edited and reformatted

VI[. the Company produced a fuli and transparent report on media spend monitored

a:i

li.

<,:;:



and endorsed b)' an lndependent third par!\,' Companl'. A iv{edia spenci

recorrciliation q,as undertaken and a residual baiance of KES 17,431,999 (includ.ing

VAT) rvele found and the same Comrnuaicaied to IEBC
the Company was paid initiai alrount of KES 105 Milliori paid at tire inception in line

with tLre conciition set in contrac.t, the company has not been paid the balances of KES

}tl,
Plenary

I. Fiom the iender docuprents. the contra.ct per.ioci r4,as 1t, ma5,, Zal7 t-o 30,h April 2018.

However the contract ra,as aq,arded on 27th juii,. 2018 to 26th Jul1,, 2918 three months

way back.

2. Tire delayed in excursion of Contract was occasioned b1, many couit cases filed by

competitors

3. Voters messages was disseminated before the elections and Public relations After the

Eiection
4. Two reports were furnished to the Commission; one in the middle and the remaining one

at the conclusion works

5. The Company had deciared a residua-l balance of Ksh 21 1 it4illion and ra,as instructed by

the Commission to utilise the sarne on the Public Relation services

N{I},I NO.503/20i8: ANY OTIIER BUSINESS

There being no other business, the sitting was adjourned at Twentv Minutes past One O'ciock

Signed.. .. ... Dare. ..(.:. J. .r. [.1
(Chairperson)
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]VIINUTES OF THE 125TH SITTING OF THE PUBLIC ACCOUNTS CON{N{ITTEE

HELD oN THURSDAY 6r* DECEMBER 2018 IN cON{MITTEE RooM 9, IVIAIN

PARLIAMENT BI]ILDING, AT IO.OO AM

PRE NT

1. The Hon. James Opiyo Wandayi, MP
2. The Hon. Jessica Nduku Kiko Mbalu, MP
3. Tlie Hon. Maj. (Rtd) (Dr.) Eseli Simiyu, MP

4. The Hon. Tom J. F. Kajwang, MP

5. The Hon. Qalicha Gufu Wario, MP

6. The Hon. Michael Mwangi Muchira, MP

7. The Hon. Peter Francis Masara, MP

8. The Hon. Michael Thoyah Kingi, MP

9. The Hon. Gideon Koske Kimutai, MP

10. The Hon. Daniel Kipkogei Rono, MP

APOLOGIES
1. The Hon. Junet Mohammed Nuh, MP

2. The Hon. Florence Mwikali Mutua, MP

3. The Hon. Christopher Doye Nakuleu, MP

4. The Hon. Mathias Nyamabe Robi, MP

5. The Hon. Patrick Makau King'ola, MP

6. The Hon. Samson Ndindi Nyoro, MP

7. The Hon. Francis Kuria Kirnani, MP

8. The Hon. (Dr.) Otiende Amollo, MP

9. The Hon. Jarnes Gichuhi Mwangi, MP

ATTENDANCE
National Assembly

1. Mr. Oscar Namulanda

2. Mr. Nebert Ikai Lomechu

3. Mr. Salat Abdi
4. Mr. Lepen Ole Sein

Principal Clerk Assistant II
Clerk Assistant III
Senior Sergeant At Arms

intern

Chairman
Vice- Chairperson

MIN No. 504/2018: PRELIMINARIES
The Chairperson called the meeting to order at Twenty nine Minutes past Ten O'clock followed

by a word of prayer and introductions.



MIN No. 505/2018: CONFIRMATION OF I{INUTES

The Minutes of the 110 siuing held on October 30,2018 were confinned as true deliberation of
that sitting and signed by the Chairperson having been Confirmed by Hon Jessicah Mbalu Kiko,
MP and Seconded by Hon Tom J. Kajwang, MP

The Minutes of the i 1 i sitting held on October 30,2018 were confirmed as true deliberation of
that sitting and signed by the Chairperson having been Confirmed by Hon Tom J. Kajwang, MP

and Seconded by Hon David Eseli Simiyu, MP

The Minutes of the 119 sitting held November 26,2018 at 10am were confirmed as true
deliberation of that sitting and signed by the Chairperson having been Confirmed by Hon
Jessicah Mbalu Kiko, MP and Seconded by Hon. Michael Thoyah Kingi, MP

The Minutes of the 120 sitting held November 26, 2018 at 2.30pm were confirmed as true

deliberation of that sitting and signed by the Chairperson having been Confirmed by Hon
Jessicah Mbalu Kiko, MP and Seconded by Hon. Michael Thoyah Kingi, MP

The Minutes of the 121 sitting held on November 27,2018 were confirmed as true deliberation
of that sitting and signed by the Chairperson having been Confirmed by Hon Daniel Rono, MP
and Seconded by Hon Gideon Koske, MP

The Minutes of the 122 sitlrng held on November 29,2018 were confirmed as true deliberation
of that sitting and signed by the Chairperson having been Confirmed by Hon Gideon Koske, MP
and Seconded by Hon. Michael Thoyah Kingi, MP

The Minutes of the 123 sitting held on December 3,2018 were confirmed as true deliberation of
that sitting and signed by the Chairperson having been Confrmed by Hon Tom J. Kajwang, MP
and Seconded by Hon David Eseli Simiyu, MP

MIN NO.506/2018: ANY OTHER BUSINESS
The Chairperson informed the meeting of a letter by the Chairperson IEBC. The Chairperson
IEBC alluded that he has been unfairly represented by former staffs and commissioners who
appeared before the committee at various times. He further requested to be provided with right of
reply.

The Committee resolved that the Chairperson IEBC provides a written submission to the
Committee on all issues adversely misrepresented by other witnesses on or Tuesday, February
12,2019



The sirLirg was adjourned at Fifteen Minutes past Eleven O'clock

Signed.
(Chairperson)

Date...





MINUTBS OF TI.IE 726TH SITTING OF TI.IE PUBLIC ACCOUNTS
COMMITTEE HELD ON MONDAY 28TII JANUARY, 2019 IN COMMITTEE
ROOM 9 AT 10:30 PM.

PRESENT
i. The l-lon.

2. Tire I-Ion.

3. The Hon.

4. The I{on.
5. The Hon.

6. The l-lon.
7. The l-lon.

8. The I-lon.

9. The Fion.

.ianes Opiyo Wandayi, MP
Junet Mohammed Nuli, MP
Toni J.F Kajwang, MP
Florence Mrr',ikali Mr-rtr"ra, MP
Patrick N4akau l(ing'ola, MP
Michael Mwangi Mr-rchira, N4P

Petel Francis Masara, MP
James Gichuhi Mwangi, MP
Michael Thoyah l(ingi, MP

Chairn-ran

Vice- Chairperson

Legal Coursel Ii
Research Officer iII
Audio Officer

Parliamentary Liaison Offi cer

APOLOGItrS

1. The FIon. Jessica Ndr-rkr-t l(iko Mbalu, MP
2. The Hon. Maj. (Rtd) (Dr.) Eseli Simiyu, MP
3. The Hon. Mathias Nyamabe Robi, MP
4. The I{on. (Dr'.) Otiende Amolio, MP
5. The Hor-r. Chlistopher Doye Nakuleu, MP
6. The FIon. Sailson Ndindi Ni,oro, ivlP

7. The FIon. Francis Kulia I(imani, MP

8. The Fion. Daniel Kipkogei Rono, MP
9. The IJon. Qalicha Gr-rfi-r V/ario, MP
10. The Hon. Gideon Koske Kimutai, MP

IN ATTENDANCE
National Assembly

1. Mr. Sidney OkurnuLugaga -

2. Ms. Caroline Njr"re

3. Mr. Stephen Nyalcuti

Office of the Auditor General
1. Mr. Justin M. Rr.rcira





National lreasun,
1. Rev. Kirnathi Kwiriga Par liamentaly Liaison Officer

MIN N0.50712018 : PRELIMINARIES
'Ihe Chairrnan called the meeting to ordel at 10:30 am foliowed by a word of prayer and

introdnctions.

MIN NO. 509/2018: EVIDENCE: IBM IIASTERN AITRICA LIMITED
The Aonronriation Accounts, O ther Public Accounts and the Accounts of the Funds for

a

the2077l20L8 Financi 1 Year'-

Mr'. Nicirolas Nesbitt, the Cjor-rrrtry (ieneral i\,lanager, IBM Eastern Al'r'ica appeared befole the

Committee accompanied by the following officers:

l. ML. Benjamin Mann - Chief Opelations Officet', IBMEA
2. VIs. Angela Aurbetsa - Legal Coutrsel, IBMEA
3. Ivh'. Hr-ulpluey Lilech - Governnlent andRegr-riatory Affairs,

4. Mr. Lewi N4aina - Client Executive, IBMEA
5. Mr:. Petel Gachr-riri - Kaplan & Stlatton

6. Ms. Esther l(inyenje - I(aplan & Stratton

and sr-rbmitted as follou,s

That the initials IBIr4 means International Business ivlachines. iBM Eastet'u Africa is a Private

Limited Corlpany incolporated in Eastern Africa thlor-rgh i'egistration and is wholiy owlr"ed by

IBM Global Corpolation based in the United States of America. IBIvi Eatstenr Ah-ica is compan-r,

tirat helps clienrs leverzige technologl,to {lrow their busirresses ancl overcon'}e challenges. IBM.I

irrrs beerr olteratirrg clirt-ctl1, in [:ast ,.\ll'ica sincc l9-58. IBi\4 has Lrtrttslbrtttecl - Nor'i; a Cogrtitive

solirtions cornprir'ty porverecl b1, C'loud.Nerv Eetst Ah'ica I-leaclcp"rarter-s estabiished iii Kenya in

2010 overseeing operations across 8 countries inciudingTatrzania. {.Jgartcla. Blrrrtttcli, Rwancla.

Ethiopia, South Sr.rclan and D.iiboLrti. lts complehensive line of services off'elecl u,hich inclLrcle

Sotir.irarre aucj SvStents al'e clesigneci ibr excelttional price pet'ltrt'trtirttce. tnattagettbilitl'and ease o1'

r-rscr.IBN/i's i<lcal bLrsiuess pa]'tl'rer uctli,t'rrt alsrl has erpet'iettce alcross rtrtrltipltt indr-rstries.

cieliver-ing irf'f-il'clable zlnd custonriz-able solirtions; developed based on itrclltstt'\, irisights.

)
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['ong Iet'tlr i)ill'tnel's]lips r.r'itltill tlte telecorrrrriunicltioirs. grtr:e1r'rrrrerit. alrcl flrra.cial ser.i,ices

sc'ctol's ltat'e itilor'i'ed rts ttl fclcus ctti ltrclvic[in-u: irrnor,ative solrrtiops r.i,5icli spreak to t6e 11ss6l5.1.

Iocal citizen.^

IBi\4 ovelsees atrcl prtlvicles teclrnical sLr])port lor tlllr4 perrtnerrs Lrnsecl in A1j-ica sricS as provicii,g
licensing aqrLlenlcrnts.Illjvl 1(enva is a marrieting cliVisicln/ entit_\, ol'IBNI Easter.u Afi.ica. lBlvl Ez\

is arrt indepencleni entityx6sl cloes pot haye an-r, oper-atiorral lill<s urit| TBlvl Fr.6pce.

Support Services:lrl .luly.20l7 IBI\4 u;as contrzlctcrcl b-r,iEBC to provicte prtrintepance services

lbr Sen'ers thal are statiotlec[ itt l(ertva. 'l'he process wiis iuitiatect tlirough a' i'r,itation by, IEBC.
to r'vit- the cotnllrlLtlicartiott r.r,as Ibnrral and Mr. Nicholas Nesbitt, committed to pr.ovide the said

cotttmttttication. Between, Jan-Aplil 2017 IBM then ploceedeci to uncler.take an assessme,t of
the equipment; the latter liad beeu in place since the 2012 election.Thereafter.. IEBC contracted

IBMEA tltlor-rgh direct procttrerleut to plovide maintenance services for IEBC servers basecl i,
I(enya. Tlte seil'ices \Nel'e lrrorricleci uncLer tlie plesuur;:tron llrut they r,i,er.e to be Lrtilizecl clLrr.i,g

ihc C-jerlcliil [ilectii:ns sc:herlLtlect ibr'8'l'ALrgLrst.2017.]llN4Err\ u,as inlbr-nrcct at the la.st t,ir.,ute

that IEBC hacl rest'rivecl to use clor-rcl servers stationecl in lllirnce. Il3lvtEA vr;er-e not awilre o[,the
agi'ecurenl bciureett Il3lv{ Irrarlce atrcl Salran N4orpho or Sali'an N4orphg alcl IEBC r.elati,e to
clorr.J servers.

2012 General Eiections:lBlVIE;\ herd no role irr tlre procurenrent o1'ecluripnielt b1, IEBC an6

Safi'an N4orllho ancl IIllr4 Ft'ance. I'his is lrecause. even tirough ]BIr4 GLOBr\l- orv,s 1BVi Fra,ce
aircl IRi\4EA, the latter ttttcl the ['blttrer are irtcleperrclent er-rtities that lrave no eperirti,cnal links.

Soliciting favours:No one fi'om or on behalf of IEBC sogght any favours fi.om IBMEA
including at the point of pitching for the contract.IBM has a policy that does not allow staff to
offel a gift above USD $25. IBM did not have any contact with the Ministry of Infou,atior,
Courmurication and Techloiogy before, or"during the plocess of plocgr.ilg tlie coltLact with
IEBC.
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Members Observations
IBM v,cts clirected to provide

l. Contntunictttionfr-ont IEBC inviting IBfut to cctrr)) oLrt cl.t cts..r.e.s,.s.t11enI of its,equipn.tent,.

2. LetterJi'onz IEBC extenc{tng the stLbsis.ting contrctct;

j. IEBC letter ot' cot'tl.tlTLuziccrtion cu.rthorizirzg/clirectit.tg/reqttes'ting IBM to sttbmtt te,cler

clocutnents ctt 0 later dctte.

MIN NO. STOiZOTS: EVIDEN CE: ORACLtr TECI{NOI,OGY SYSTEMS O(ENY A)
LIMITED
TheADr) ronrlation A ccounts. Other Pub lic Accounts rrnd th e Accounts of the unds for
the 2077 l?0 1 8 Financizrl Year

Ms. Coi'ine Mbaiketcha, the N1arna-uing Dilector, Olacle l'c.chno1og1., Systems (I(enya) Iirlitecl

appealed befor'e the Coilmittee accompanied by the followilg officers:

l. Ms. Hanifa Shakombo - Cor-rnsel, Or.acle

2. i\4r. Evans Monari - Par.tner, Borvmans

3. Ms. Effie Omondi - CoLursel, Bowmans

4. Ms. Lynette Etemesi - Counsel, Bowmans

5. Mr. Peter Gachuhi - I(aplan & Stratton

6. Ivls. Esther Kinyenje - Kaplan & Srratton

and subtnitted as tbllor,vs:

OracleCorpor':rtion isan American luultinatior1al compr-rter.techpologl,

corporatiou headqr.rarteted irt Redwood Sholes, Caiifornia. The comltany specializes priruariiy i.
deveioping and marketing database software aucl technology, cloncl engineered

systems, and eutetpdse software ploducts particularly its owrr br.ancls of database

Illallagelrellt systen'ls. The comparty also develops and builds tools for database developmelt apcl

systeurs of middle-tier software, etiterprise resource planning (ERP) softwar.e, custoure.

lelationship lltartagentent (CRM) soflware, and sLrpply chain ulanagerltent (SCM) software.

Oracle leclnology Systems (Kenya) Limited (OTS - K)is a subsicliary of the O1acle

Corpoi'ation. In Aprii 2017,IEBC apploached Olacle by way of an invitation letter to conduct a

security assessrllent. The basis of the invitation r,vas that OTS was the oliginal equipnelt
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tranllfactLu.el. OTS-K undertook tire assessment upon attaining tire necessaU approvals though

its inter.pai stncture. Upon delivery of its report, IEBC awarded a contract to OTS-K fot' liceuse,

implegrestatio6 of options and advanced customer sLUlport. On 29'l'May, 20i7, Oracle submitted

its secr-rrity assessment leport. On 26tl'May,2017, IEBC issued Olacle with an invitation to

te.der. Op 29'l'May,2017 Oracle submitted its quotation. Tl'rereafter thele was a subseqttent

pegotiatiop to rectuce the quotationfrom Kshs273.182.000 to l(shs 264,600,000. On 31't May'

2017 thecontract u,as arvarcled and signed.OTS-l( etrsr-rled that its iuterual t.]latrix ou compliance

was mel before upciertaking tire contract. On June 8 2017, the s1,51sm was schedr-rled to be tested.

The election could not have run without Oracles database.Oracie has only i'eceived payment

amouuting to uSD $30,000 of the contl'act suur and has beeu iu the process of uegotiating for

payrlept of tlte i.eruaining amoLrnt but is yet to receive r-espoltses from the National Treasury,

Ministry of ICT and IFMIS.

Soliciting favour.s: No one from or on behalf of IEBC sought any favout's fi'orn Oracle inclr-rding

at the poipt of pitching for tire contract. OLacle did not irave any contact u'itir the Ministry of

Informatioir, Cornmuu'ricatioir and Technoiogy befbre, or dtrring the process of procr'rring the

contract '',vith IEBC.

Members Observations
OTS-K tvc$' directed to Provide

1. Contnttrt'ticcLtion.fi"om IEBC invitirtg Oracle

2. The Sectu'i4t As'sess'tttent Report

3. The Tendet' Doctlntent

4. The Letter o.f AccePtcm.ce

5. Tax contplictnce Certificale

lo ccu"r'1i ottl cut ct.l'ses'.t'nxent of it,s eqtLipment

MIN NO.577/2018: ANY OTHER BUSINtrSS

There being no other btrsiness, the sitting was adjouined at 1:00 O'clock'

Signed Date.... (::. I . -..1..?
(



NIINUTES OF TI.IE I27TTI SITTING OF TI{E PUBLIC ACCOUNTS
COMMITTEE HELD ON MONDAY 28TH JANUARY, 2019 IN COMMITTEE
ROOM 9 A1'2:30 PM.

PRBSENT
1. The Hon. James Opiyo Wandayi, MP
2. The Hon. Junet Mohamnred Nuh, VIP
i. Tiie Hon. Maj. (Rtd) (Dr.) Eseli Simiyu. Mp
4. The Hon. Tom J.F Kajwang, MP
5. The Horr. Micirael Mwangi Mr,rchita, MP
6. The Horr, Peter Flancis Masara, MP
7. The I{on. .Tames GichLihi Mwangi, MP

APOLOGIES

i. The Hon. Jessica Nduku Kiko Mbalu, MP
2. The Hon. Mathias Nyamabe Robi, MP
3. The Hon. Cluistophel Doye Nalcurleu, MP
4. The Hon. Florence Mu,ikali 1\4utua, MP
5. The FIon. Patrick Makau I(ing'ola, MP
6. The Hon. (Dr.) Otiende Amollo, MP
7. The I-lon. Samson Ndindi Nyolo, MP
8. The FIon. Francis I(r-rria l(imani, MP
9. The Hon. Daniel I(pkogei Rono, IVIP

10. The Hon. Qalicha Gr-rfu Wario, MP
11. The Hon. Gideon I(oske I(imr"rtai, MP
12. The Hon. Michael Thoyair Kingi, MP

IN ATTENDANCE
r@

1. Mr. Sidney Okumu Lugaga -

2. Ms. Caroiine Njue
3. Mr. Stephen Nyakuti

Chairman

Vice- Chairperson

Legal Couusel

Research Officer'
Audio Ofticel

Palliairrentaly Liaison Offi cer

Parliautentarl, 1iulro,r Of fi cei'

Office of the Auditor General
1. Mr. Jr,rstin M. Rucha

National Treasur'\,
1. Rev. I(imathi I(r,viliga



MIN N0.51212018 : PRELINIINARIES
The Chairurair called the meeting to order at Thirty urinutes past two O'clock followed by a word

of prayer and intloductions.

MIN NO. 513/2018:EVIDENCB: CONSOLATA NKATHA MAINA
The Annronriation Accounts. Other Public Accounts and the Accounts of the ITunds for
the 7017 170 1 8 Financial Year.

Ml. Consolata Nkatira Maina, a formel Vice Chairpersorl IEBC appeared before the Cornmittee

arid submitted as follows:

That she holds a Master of Br-rsiness Administlation degree, awalded by the University of

Melboume in Melbonme, Australia. She also holds a Master's Degree in Pubiic Reiationsfrom

the Universitv of Stirliug, in Scotland.She does l'lot l'iave an Lrndergradr-rate deglee because at tlr.e

time there'"vas only a higirel diploma available in I(enya.

She r.i,orl<ed in tlre Melbor-u'ue zu'ea. in Airstralia lbr sevelal ,\/eals. bel'ore returtiing to l(en,va in

2016. \\/heu the Inctepenclent.l]lectoral ancl BoLrndarics Clommission - lllBC'u,as coustitr-rtecl itr

.lanrrary 2017. she u,as appointecl a Clorurnissiorrer aitcl Vice Clrailpersor-r ol'tlre sevett-trletttbet'

Commissrcln.

llcsignation:On 16 Aplil 2018. she, Malgzrret iVlu,achanya anci Dl Paul Kibiwott l(urgat, held a

pless conf'erence ancl announced their ir"nrrrediate lesignatiott tronr tire indeperrdent Electolal and

BouLtrdaric,s Clon-unission. "Lrc,cillrsc'the),have (had) no firith in Clhaimran Watirla Clhebukati and

his leadership". Ou 24 August 2018. Connie Maina and lr4algaret Mrvachan,va retru'tied to the

IEIIC ireadqr-rarters to consult on the rvay lbnvzrrci but could not access the Chairpersolt.

She submitted thirt she rvers not an empioyee of IEBC.That the reasor'r tirat clrove her to lesign

rvas that she did not get along r.i,ith Chairperson of the Courmissiotr and t'elt flrrstrated that

cleliver.v of the manderte of the Clonrnrission was corlpromised. She rtart'eitecl art ittcident u,heretry'

thc Chair'lterson taLrlecl an intcrnal erLrctit report of the lC'I' cleparttncut u,ith a rrierv to having the

saure be discussed at the meeting. Comrnissioners objected on the glor-tnds that

(i) fhere was an external aLrc'lit of the Commission lvhich vvas alntost cornltlete

(ii't The report was ui'lt part of the meetiug's agettda

)



(iii)TIte report u,as being presenLecl ltrr discLrssit'ln and the Conrnrissioners hacl hard no cliance

to inten'ogatc thc contcuts of the re;rort plior to the u'ieeting.

Procurcrncnt: She sr-rburittecl that Conrmissiouers were not involvecl in procuremcnt. '['he

Conrurissiclrrers receivecl presentrrtions ll'onr lhe Secrelariat ou l)l'ocLlreurent and therealier rvoLrlcl

plovide gLric'iance atncl clilectior-r to thc Secletariat ori the procrrlernent.

KIEMS: DLrring a Clommission Ivieeting the Commissioners resoh,ecl that since the election.rvas

ciose thele was no linre to proclu'e z1 ne\,vsysteni. it rvould proceecl with tlre existing suppliers

tirart u;as Safi'u Ir4orlrho and conseclucrntll' clirectecl tJre Sccretariat to implement the resolr-rtion.

She soLrght to consr.rlt the Cornnrissiorr's nrirrr-rtes to esteiblislr Iurther details relirting to dilect

proclrrernent. She acluroivleclged that Prof GLrlliye, the Commissionel who rvas in cirarge of 1C1'

had 1:r'oltosed an altelnritive conrpan-\, clurring the rrieeting burt the Contnrissioners did rtot discr.tss

hrs ploposal.'l'lic clccision rvzrs baseci or1 zr lrlzuriigerneni papel and that there rvas no influence

It'orr Sali'arr ivlor'pho. Slre stilted tliaL tirrou-qhc'rLrt lhe procurerlent process there r.va1s 11o

irrtelzrction betu,ecn thc lvlinistrv o1' lniolmation. Clonuuuurication anc{ J'echnolo-u1,' anci thc

(lorlrrr ission.

MIN NO. 514t2018: ANY OTHITR BUSINESS
There being rio other br-rsiuess, the sitting was adjor-u'rred at FourO'clock

Signed ... ont.L.:1.:1.7

(Chairperson)

t
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MINUTES OF THE 143RD SITTING OF THE PUBLIC ACCOUNTS
COMMITTEE HELD ON THURSDAY 21ST FEBRUARY,2}lg IN COMMITTEE
ROOM 9 AT 12.00 PM.

I

PRESENT
1. The Hon. James Opiyo Wandayi, MP
2. The Hon. Jessica Nduku Kiko Mbalu, MP
3. The Hon. Maj. (Rtd) (Dr'.) Eseli Simiyu, MP
4. The Hon. Tom J.F Kajwang, MP
5. The Hon. Florence Mwikali Mutua, MP
6. The Hon. Patrick Makau King'oia, MP
7. The Hon. Mathias Nyamabe Robi, MP
8. The Hon. (Dr.) Otiende Amollo, MP
9. The Hon. Francis Kuria Kimani, MP
10. The Hon. Samson Ndindi Nyoro, MP
11. The Hon. Qalicha Gufu Wario, MP
12. The Hon. Gideon Koske Kimutai, MP
13. The Hon. Michael Thoyah Kingi, MP
i4. Hon. James Gichuhi Mwangi, MP
15. The Hon. Daniel Kipkogei Rono, MP
16. The Hon. Peter Francis Masara, MP

APOLOGIES

1. The Hon. Junet Mohammed Nuh, MP
2. The Hon. Christopher Doye Nakuleu, MP
3. The Hon. Michael Mwangi Muchira, MP

IN AT ANCE
National Assembly

1. Mr. Nebert Ikai Lomechu

2. Mr. Sidney Okumu Lugaga -

3. Ms. Caroline Njue
4. Mr. Salat Abdi
5. Mr. Elijah Ichwara

Office of the Auditor General
1. Mr. Justin M. Rucha

2. Mr. Njoroge Waithira
3. Ms. Immaculate Chepkwony -

4. Mr. Stephen M Tariku

Clerk Assistant III
Legal Counsel

Research Officer III
Sergeant At Arms r
Audio Officer

Parliamentary Liaison Offi cer

Director Audit
Supervisor Audit
Manager Audit

Chairman
Vice- Chairperson
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Nationa].freazuf:g
1. Mr. GeophreyMwitazi
2. Mr. Cyrus Mwangi Munyua

o

Accountant
Accountant

The chairman called the meeting to order at Twenty Minutes past Ten o,clock, followed by aword of prayer and introductions.

Confirmation of the Minutes
therefore no matter arose.

of the previous sittings were deferred to the next meeting and

MIN NO. 57312018: EVIDENCE: IDEMIA
Mr' Matthew Foxton jointly with Mr. olivier charlanes, the Executive vice-president andExecutive committee Member/ Senior vice-President respectively, appeared before tjreCommittee and submitted as follows:

1' The company regrets that it was not able to appear before the committee on 11rr,February,
2019, this was due to miscommunication of which they wrote to the committee through theclerk's office via a letter dated 13rh February, 2019 to explain the sarne.

2' Tlrey confirmed that they finally received another of invitation on 1grl, of Febrr-r ary,2019: inwhich they were invited 'IDEMIA' to appear before the committee, to assist the commineein relation to its examination of accounts of the Independent Electoral and Boundaries
Commission for the Financial Year 2015/17 as expressed by the Auditor General,s Report.

3' IDEMIA is justifiably concerned about some ofmisconceptions and misapprehensions about
its business; and is pleased that with this opportunity it will be able to clarify una ,.i,r*
record straight on possible concerns relating to its interaction with the IEBC a solemn
institution within Kenya.

BACKGROUND by Mr. Matthew Foxton the Executive vice-president

4' He submitted that IDEMIA is a French group of great repute globally; resulting from thecoming together in 2017 of two key worldwide leaders in the identity sector: oberthur
Technologies and Safran Identity and Security.

a

a

a
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S. IDEMIA is arguably the worldwide leader in police biometric systems: its biometric
aigorithms and solutions are used by more than eighty (80) police services alound the world
inciuding the Federal Bureau of Investigations (FBI), Interpol, Germany's BKA, and

numerous African countries such as Kenya, South Africa, Chad, Botswana or Ethiopia.

6. IDEMIA is also the leading provider of US government endorsed identities for trusted civil
and commercial transactions. IDEMIA counts a staggering 13,000 employees around the

world, including 2000 Research & Development experts and 13 Research & Development

centers ac oss the globe. In the next 5 years, IDEMIA's Reseai'ch & Development investment

is planned to reach 1 Billion Euros.

7. With ciose to $3 billion in revenues and more than 135 governmental customers in civil
identity soiutions, IDEMIA serves clients in 180 countries and is the natural leader iir the

identity industry, combining the strongest customer references and project experience.

8. IDEMIA has a worldwide industrial footprint to optimize responsiveness and customer

proximity reiying on a netwolk of State-of-the-art factories covering all regions and Service

centers established in more than 30 countries around the world.

Chronolosy of IDEMIA's creation

9. He submitted that Morpho, part of the aeronautical Group SAFRAN, signed a first contract

with the IEBC in 2012 for the supply of Biometric Voter Registration (BVR) kits
(importantly Morpho was not contracted to supply any other components, especially no

deliverables linked to the transmission of results of 2013 General Eiections).

ro. Renamed 'SAFRAN Identity & Security' in June 2016, Morpho came together with
Obertlrur Technologies (OT) in May 2017 gling rise to a new company called OT-Morpho,

which ended up being renamed IDEMIA in October 2011.

rr. He reported that these name changes were duly notified to the IEBC in two letters dated July

7 ,2016 and June 13,2017. (The letters were tabled to the Committee)

IDEMIA in Kenya by Mr. Olivier Charlanes, Vice-President

tz. He submitted that IDEMIA iras been present since 2008 on police and security systems

suppotl.
t
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13' In 2012'IDEMIA was selected to contribute to the very first step of the 2013 general electionprocess' IDEMiA provided a Biometric voter Registration (BVR) system to the 1EBC toproduce a credible and secure voter register.

14' He reported that the same system has been maintained ever since, and complemented in20l7with 45'000 devices depioyed over more than 40,000 polling stations across Kenya roorganize the voter verification and results transmission in the scope of the 2017 generalelections (the Kenya Integrated Election Management System - KIEM5). The system wasreused for the 26tl' october 20 r 7 Fresh presidentiar Erections.

t

t5' In 2078' IDEMIA was contracted by the Ministry of Interior and coordination of theNational Government for the provision of 31,500 mobile biometric kits to be used in anational population registration.

t 6' IDEMIA is currentiy in the process of establishing a new branch in Kenya, scheduled to openlater this year, an indication of the company commitment to investing in Kenya andsupporting its growth

(I) KIEMS contract for General Elections

t7' He submitted that an initial tender for KIEMS was released on 1 5112/2ol6,requesting asubmission from the bidders on9fi/20r7, IDEMIA took part in the process.

r8' Upon cancellation of the initial tender, which happened on21lo3/20i7, IDEMIA receivedthe same day a letter of intent from the IEBC formalizing IEBC,s willingness to engageIDEMIA to supply, deliver, install, commission, test & support an ,,Integrated 
ElectionManagement System". In the letter, IEBC highlighted the fact that due to the limited time tofulfil its Iegal obligation, they were willing to enlage IDEMIA via a direct procurement.

t9' After a new submission offer on 25/03/2017, IDEMIA received a notification of award on251312017 and signed the KIEMS contract with the IEBC on3r/$/2afi.

zo' He reported that the remaining time to execute General Elections was extremely short: only20 weeks from contract signature to the General Elections voting day, which took place on8/8t2017.

zt' To execute this contract for Genelal Elections, iDEMIA provided the following equipment,licenses and services:

Delivery of 45'000 KIEMS kits, which include the KiEMS tablet and its accessories.
Installation, configuration, testing & commissioning of the ICEMS system, whichincludes:

o
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o voters verification (EVD o Results Transmission System (RTS)

o Candidates Registration Management System (CRMS)

o Integration of the KIEMS solution with the existing Biometric Voters
Registration system (BVR)

o The provision of Software licenses and royalties for the KIEMS system
Prepalation of 10.000 KIEMS kits for the verification exercise (configuration,
reception & inventory)

Preparation of 45.000 KIEMS kits for the General Elections (reconfiguration)
Election Day technical h.aining

Election Day technical support

zz. He reported that as the program unfolded, the following additional equipment & services
were requested by IEBC and delivered by IDEMIA in order to adapt to the tight schedule of
the General Elections:

- Provision of cloud services for RTS
- Change request for customization of RTS software
- Cirange lequest for CRJVIS exteinal portal
- Change l'equest for increasing the production capacity in preparation of Kits for the

elections

23. IDEMIA executed the program within due time, which ultirnately allowed it to manage the
General Elections according to the customer's requirements.

(2) KIEMS contract for Fresh Presidential Election

24. He reported that on 11912017, Supreme Court of Kenya decided to nullify the presidential
election which took place on 8/8/2017 and requested to schedule a Fresh Presid.ential
Election on 17ll0l20ll .

25. On 191912017, IDEMIA received a ietter from IEBC approving the selection of IDEMIA as

the provider of services for this Fresh Presidential Election. Time constraints rnade it
impossible for the IEBC to contract & deploy an alternative election system.

26. On 281912011, IDEMIA was invited for finai negotiations. The contract for Fresh
Presidential Election was signed on the same day.

27. In order to execute this contract for Fresh Presidential Election, IDEMiA provided the
following equipment and services:

- Preparation of 45.000 KIEMS kits (reception, inventory and reconfiguration)

)



- Delivery of KIEMS kits replacement and spare parts (SD cards, tablets)- upgrade, instailation & configuration of the KIEMS system
- Election Day technical training
- Election Day technical support

z8' He reported that the allocated time to see this program through was nothing short of succinct:
7 weeks between the Supreme court decision to cancel the election and the effective date forFresh Presidential Election. The elections were delayed 10 days and finally took piace on26t10/2017.

z9' In order to secure the availability of the Election system for Eiection Day, IDEMIA was
committed to executing its contract on time at expected quality level ancl according to IEBC,s
request:

- IDEMIA worked rvithout contract until 2819. At that point, 60% of IDEMIA,s
contract was derivered. IDEMIA took significant risk in doing so.

- IDEMIA mobilised technicians to provide field support for 290 constituencies.- The local factory had to operate night shifts, more than 350 Kenyans were hired by
IDEMIA at some point in time to speed up deiiveries.

- The late confirmation on l3lrol2otT of the RTS workflow evolution required for
FPE.

- The risk taken by the company to handle the program nationwide, under very strict
time frames.

- The security measures taken by IDEMIA to provide fuil protection to the company
staff' The said protection started shortly before the date of the General Eiections.

3o' He reported that for Fresh Presidential Election, both the costs of the program and the
program management were justified by the exceptional context in which the eiections took
place.

31' The prices were approved as they were quoted by the IEBC, after severaj rounds of price
negotiations to cope with the customer's expectations.

3z' Hon' chairman, Hon Committee, IDEMIA executed the program within due time, whichultimately allowed it to manage the General Elections according to the customer,s
requirements.

(3) KIEMS system hosring

33'He submitted that according to the contract requirements, the Result Transmission System
(RTS) hosting platform was to be (1) local and (2) provide d, on 17/04/2017 bythe IEBC.

t
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34.As the local platform was not made available on time, the IEBC asked IDEMIA to pr-rt an

alternative strategy in place. IDEMIA responded positiveiy to that demand, thus exceeding

our contractual services.

j5. In June 2017,IDEMIA proposed the alternative solution to host the RTS on a private

cloud platform. IEBC accepted this proposal as an action to reduce the risks of the Elections

program.

j6. He reported that fi'om a security perspective, an internal audit of the platform used for

the General Eiections done by Verizon certified that the investigations lead identified no

eVidence to suggest that anything had jeopardized the integrity of the RTS system.

37. Furthermore, the following audits were done & tests reports were provided to IEBC

before the Fresh Presidential Election:

(a) Functional and performance tests:

- Futl functional and performance tests reports were shared with IEBC
- A third-party company audited the methodology & functional tests results

(b) Security tests:

- Full reports shared with IEBC, including penetration tests

- Independent penetration tests performed by Orange

38. IDEIT4IA executed the prograrn within due time, which ultimately allowed it to manage the

General Elections according to the customer's requirements.

l!. After both elections, RTS data were handed over to the IEBC on 15l2l20 i 8. The databases

and virtual servers used for both elections were copied on a dedicated space of the locai

infrastructure in May 2018, giving IEBC access to the both elections' data.

4o. The RTS system hosted by NTT was shut down on 161112019, after repeated notifications

sent to the IEBC on the matter.

Hon Chairman and Hon Committee,
. Kenyan elections ale complex and caru:ot be cornpaled to any other elections.

. IDEMIA has worked in many countries, and the Kenyan election solution is unique

but far ahead compared to that of other countries.

. IDEMIA remains above many of its competitors in terms of technical solution and

project management.

7



Conclusion

43' IDEMIA ftilfillecl its assignment for Kenya's IEBC with professionaiism and rigour. It wasengaged by the IEBC to carry out very specific tasks, which it successfuliy accomplished inrespect of both the original and rerun elections.

44' All internal and external audits conductecl o, IDEMIA's systems revealed that it successfullvachieved its generai election goals for the IEBC. 
^v r vgrvlr

45' They camied out their duties totally impartially, they are an ethicaily-minded company andthey have no wish to be caught up as scapegoats in Kenyan politics.

46' He reported that, in 2017, some IDEMIA collaborators had even been threate,ed of death,here in Kenya' Nevertheless, they kept performing an outstanding job in ensuring thatKIEMS worked properiy and secureiy during the two elections, so as to ensure a fair.andneutral election process then trustful results.

47 ' Even following the Supreme couft's September l,2ol7 ruling, IDEMIA accepted to extendits engagement and kept supporting the IEBC in the democratic process so as to ensure open,fi'ee and fair Kenyan elections. Therefore, as of September 2017,IDEMIA provided anupdated software, additional KIEMS hardware and suiport services for the october 26,2ol7presidentiai election rerun.

48' Futher the High court's october i i ruling and the IEBC's resulting official decision to

ffifffiht 
candidates in the Fresh Election caused the company considerable unexpected

- writing new software for the KIEMS kits to include the new canclidates iist.- Updating once again the 45,000 KIEMS kits with the new configuration.- configuring the RTS system again to include the new candidates rist.

49' Despite this challenging context, IDEMIA and all its people are proud to have been able tosuccessfully fuifilt their engagements to support Kenyan democracy, ancl humbly reaffirmtoday how positively it can consider the outcome of both 2017 elections, as it has beenpublically stated by the International community observers (uE, carter center, etc.).

5o' IDEMIA has undertaken successfuliy several election projects in Afiica. It considers thatelections are the most chalienging projects to set up. Buithey also are the most rewarding asthey are a fundamental broc in the development ofa country.

st' IDEMIA is most glad to have supported this great country in assisting in theagement of the 2017 Kenyan elections. It was a great chaiienge for IDEMIA in

8



terms of time, technology and security constraints noting the novelty of the solution

offered. IDEMIA is incredibly proud to have supported Kenya and served its citizens.

Plenary
1. When asked of the Local Address, he submitted that the Company was in the process of

registering a local associate.

2. When asked of othel contracts they are undertaking in the country, he subrnitted that

they have the Following live contracts with the Government of Kenya:
I. Contract with the Police Department on finger print equiprnent (Biometrics)

IL State Department of Interior on population Registration - NIMS
3. When asked whetirer he can table his contractual obligation to the Committee, he

undertook to table a soft copy irnmediately after the meeting.

4. He admitted that he was selected thlough a direct procurement plocess

MIN NO. 574t20L8: ANY OTHER RIISINESS

Tirere being no other business, the sitting was adjourned at Nineteen Minutes past One O'clock.

Signed pate...H...*.:.7.)l!

(Chairperson)

o



MINUTES OF THE L44TH SITTING OF THE PUBLIC ACCOUNTS

COMMITTEE HELD ON FRIDAY 22ND FEBRUARY, 2019 IN COMMITTEE

ROOM 9 AT 1O.OO AM.

PRESENT
1. The Hon. James Opiyo WandaYi, MP

2. The Hon. Jessica Nduku Kiko Mbalu, MP

3. The Hon. Junet Mohammed Nuh, MP

4. The Hon. Maj. (Rtd) (Dr.) Eseli Simiyu, MP

5. The FIon. Tom J.F Kajwang, MP

6, The Hon. Patrick Makau King'ola, MP

1. The Hon. Mathias Nyamabe Robi, MP

8. The Hon. (Dr.) Otiende Amollo, MP

9. The Hon. Samson Ndindi NYoro, MP

10, The Hon. Peter Francis Masara, MP

11. The Hon. Francis Kuria Kimani, MP

12. The Hon. Michael Mwangi Muchira, MP

13. The Hon. Daniel Kipkogei Rono, MP

i4. The Hon. Qalicha Gufu Wario, MP

15. Hon. James Gichuhi Mwangi, MP

APOLOGIES

i. The Hon. Christopher Doye Nakuleu, MP

2. The Hon. Flolence Mwikaii Mutua, MP

3. The Hon. Michael Thoyah Kingi, MP

4. The Hon. Gideon Koske Kimutai, MP

INATTENDANCE
National Assemblv

1, Mr. Nebert Ikai Lomechu

2 Mr. Sidney Okumr-r Lugaga -

3. Ms. Caroline Njue
4. Mr. Salat Abdi

5. Mr. Elijah Ichwara

Clelk Assistant III
Legai Counsel

Research Officer III
Sergeant At Arms r
Audio Officer

P arliamentary Liaison Offi cer

Chairman
Vice- Chairperson

Office the Auditor Gen

1. Mr. Justin M. Rucha

eral



National Treasury
1. Rev Kimathi Kwiriga

57

The Chairman
word of prayer

Accountant

called the meeting to order at fourteen Minutes past Ten o,clock, foliowed by ,r
and introductions.

Confirmation of the Minutes
therefore no matter arose.

of the previous sittings were deferred to the next meeting ancr

Mem

1.

2.

bers were taken through the report and made the following recommendations
2

That a last chapter be introduced highlighting faults made by the Chairperson, CEO, otherCommissioners and staff that were adversely mentioned.
Tire above Chapter shouid be supported with evidence

Fufther' the committee discussed at length its mandate vis-d-vis that of the Departmentalcommittee on Justice and Legal Affairs as provided under Standing order 216. As a result, itresolved to discuss issues pertaining to administration and the running of the commission only ifthose issues were was linked to the Audit query. It was also observed that some of the operationalissues led to misappropriation of funds.

N

There being no other business, the sitting was adjoumed at Fifty Five Minutes past Twelve

O'clock

Signed

(Chairperson)

a
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MINUTES OF T}IE i45TH SITTING OF THE PUBLIC ACCOUNTS

COMMITTEE HELD ON FzuDAY 22ND FEBRUARY, 2019 IN COMMITTEE

ROOM 9 AT 2.30 PM.

PRXSENT
1. The Hon. James OPiYo WandaYi, MP

2. The Hon. Jessica Nduku Kiko Mbalu, MP

3. The Hon. Junet Mohammed Nuh, MP

4. The Hon. Maj. (Rtd) @r.) Eseli Simiyu, MP

5. The Hon. Tom J.F Kajwang, MP

6. The Hon. Patrick Makau King'ola, MP

7. The Hon. Mathias NYamabe Robi, MP

8. The Hon. (Dr.) Otiende Amollo, MP

9. The Hon. Samson Ndindi NYoro, MP

10. The Hon. Petel Francis Masara, MP

1 1. The Hon. Francis Kuria Kimani, MP

12.The Hon. Michael Mwangi Muchira, MP

13. The Hon. Daniel Kipkogei Rono, MP

14. The Hon. Qalicha Gufu Wario, MP

15. Hon. James Gichuhi Mwangi, MP

APOLOGIES

1. The Hon. Christopher Doye Nakuleu, MP

2. The Hon. Florence Mwikali Mutua, MP

3. The Hon. Michael ThoYah Kingi, MP

4. The Hon. Gideon Koske Kimutai, MP

rN ATTENDANCE
National AssemblY

1. Mr. Nebert Ikai Lomechu

2. Mr. SidneY Okumu Lugaga -

3. Ms. Caroline Njue

4. Mr. Salat Abdi

5. Mr. Ehjah Icirwara

Clerk Assistant III
Legal Counsel

Research Officer III
Sergeant At Arms r
Audio Officer

Parliamentary Liaison Offi cer

Chairman
Vice- Chairperson

Office of the Auditor al

1. IMr. Justin M. Rucha

1



National Treasury
1. Rev Kimathi Kwiriga Accountant

MINNo.587/2018: PRELIMINARIES
The Chainnan called the meeting to order at Twenty Minutes past Ten O'clock, followed by;i
word of prayer and introductions.

MIN NO. 588i2018: CONFIRMATIONS OF MINUTES
Confirmation of the Minutes of the previous sittings were deferred to the next meeting and
therefore no matter arose

.589/201 E TION RT o
Members v'iere taken through the revised general observations and recomrnendations and agreed
on the following:

GENERAL OBSERVATIONS AND RECOMMENDATIONS

1. The Committee observed that there were instances of outright conflict in the ftinctions of
the CEO and that of the Chairrnan of IEBC. Such conflicts arose rnainly on procurement
matters and especially the procurement of KIEMS Kits and other eiection materials,
contrary to section 11A of the IEBC Act.

Parliament should move with speed to strengthen the IEBC by revisiting the legal
fi'amework and the general policy guidelines while taking into aJcount the
recommendations of the Kriegler Commission in order to resolve tension between the
offices of the Chairmal and the CEO by having their functions clearly spelt out and
accountability appropriately assigned as envisioned under section I 1A ofiheindependent
Electoral Boundaries Commission Act.

During evidence gathering it emerged that the Chainnan of the Commission acted contrary
to section 16 (1) of the Leadership and Integrity Act, section 12 of the Anti-Com:ptio, and
Economic Crimes Act and section 12 of the Pubtic Officers and Ethics Act, which provide
that state offtcers or public officers shall use the best efforts to avoid being in a situation
where personal interest conflicts with officiai duties. Mr. Chebukati as the C-hairman of the
Commission presided over a Commission that allocated cases to a law f,rrm to which he
was a founder partner without prior disclosure of that fact. This compromised on hii:
integrity and presents a situation of conflict of interest and incompatibility.

It also emerged that the other Commissioners demonstrated conflicts of interest in relation
to procurement of the KIEMS kits where the Commissioners voted in favour of their
preferred suppliers as evidenced in MINUTE 12-1510312017 of the special pienary
Meeting held on 3 ist March,2017 .

'/
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t
The Commifiee recommends that upon adoption of this report, the relevant investigative
agencies should institute investigations on the conduct of the Commissioners invoh,ed with
a view to initiating prosecution where culpability is established.

3. The Commissioners failed to exercise oversight while the Secretariat demonstrated pool01'
lack of prior plarming which plunged the eiectoral body into crisis after crisis, that
compelled the Commission to undertake direct procurement of all critical goods and
services in a marurer that was contrary to provisions of Article 227(1) of the Constitution
in so far as it did not embody a process that was fair, equitable, transparent, competitive
and cost-effective.

The inerlia exhibited by the leadership of the IEBC has eroded public confidence in the

institution's capacity, as currently constituted, to execute its constitutional mandate whilst
safeguarding public interest. To that end, the Commissioners, the Chief Executive Officer
and the Directors who were involved in the unlawful procurement should vacate offrce
immediately upon adoption of this report to allow for the much-needed reforms to be

effected to restore public confidence in the Independent Electoral Boundaries Commission.

4. The National Treasury and the Auditor-General should assist the Commission undertake

verification of all pending biils with a view to expedite the settlement of all genuine

payments due to the suppliers in order to save the public fi'om incurring additional costs

that may arise from protracted legal disputes with such suppliers. The team shouid also

institute mechanisms to recover all monies that might have been paid to suppliers

improperly. Investigations should also be undertaken, and if impropriety is estabiished,

appropriate action taken against ail the officers involved.

5. The Accounting Officer shouid at all times ensure that all applicable accounting and

financial controls, systems, standards, laws and procedures are followed when procuring
or disposing of goods and services as provided for in section 68(2)(e) of PFM Act 2012
and section 103 of the Public Procurement and Asset Disposal Act, 2015.

6. The CEO, Mr.Ezra Chiloba, signed contracts worth Kshs. 4,312,046,372.00 without the

contractors providing performance guarantees contrary to the provisions of section 142 (l)
of the Public Procurement and Asset Disposal Act,2015. Upon adoption of the Report, the

reievant investigative agencies should undertake an investigation with a view to initiating
prosecution if culpability is established. The Commission should at all times ensure that
performance guarantees are executed before signing a contract in accordance with section
142 (l) of the Public Procurement and Asset Disposal Act, 201 5.

7. The Accounting Officer should always be guided by the Average Price List or Market
Price Index published by the Pubiic Procurement Regulatory Authority that is designed to

assist all heads of procuring entities, accounting officers and all public officials involved
' in the procurement function with the necessary information to cornply with the aforesaid

legal requirement and in turn deliver value for money in the public service and comply
with section 54(2) of Public Procurement and Asset Disposal Act, 2015 that prohibits ali

a
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transactions by pubiic officials in which standard goods, works and services areprocured at unreasonably inflated prices.

v/ithin three months of adoption of this report, the Public procurement Regulatory
Authority should publish an updated Average Price List in light of the fact that the lastAverage Price list was published pursuant to the provisions of section 30 of the public
Procurement and Disposal Act, 2005.

The Commission should establish framework contracts with more than one supplier so thatit is not held hostage when it comes to pricing with the aim of ensuring that'risources ofthe Comrnission are used in a way thatls effective, efficient and econJmical pursuant to
the p,ovisions of section 68(1)(b) of public Finance Management Act,2012.

BASIS FOR COMMITTEE RECOMMENDATION FOR VACATION OF OFFICE

The Commissioners

8

The committee received evidence relating to specific incidences to support impropriety in theconduct of the following commissioners and hence forming the basis for the committee,sreconunendation that the said Commissioners vacate office immeoiately upo., tt . adoption of thisReport:-

Mr. Wafula Chebukati - Chairperson;
Ms. Consolata Maina - Vice Chairperson;
Margaret Mwachanya - Commissioner;
(Prof.) Abdi Guliye - Commissioner;
Mr. Boya Molu - Commissioner; and
Amb. Dr. Paul Kurgat - Commissioner

The evidence received depicts a commission running on auto-pilot. The commissioners,individually and collectively, failed to exercise oversight"as envisioned under- section i 1A(a) ofthe Independent Electoral and Boundaries comlaission Act,2011 thereby plunging theInstitution into a crisis. The commissioners were unable to make urgent and decisive policydirections on procurement matters, compelling the Secretariat to undertale direct procurement ofall goods and services in a manner that was contrary to Article 221(l) of the Constitution of theinsofar as it did not embody a process thlt was fair, equitable, transparent, competitive and cost-effective' As a result the commissioners faiied-to tui.. .tr*g. of the intire electoral process in the2017 electoral cycle' This evinces an inexcusable ievel of ircompetence given the importance oftheir role in the electoral processes in the country as expressed in Article gg of the constitution.In a clear case of incompetence, the commissioners demonstrated lack of understanding of theirrole as relates to the principles of good governance and separation of roles between thecommission and the Secretariat, integrity, iranspar"ncy and accountability contrary to theprovisions of Article 10(2)(d) of the Constitution.
conflict of interest and glaring instances of gross misconduct were manifest during theprocurement of the KIEMS Kits the Commissioners opted to vote in favour of their preferred

a
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suppliers as evidenced in IT4INUTE 12-1510312017 of the Speciai Plenary Meeting held c-ir 31st

Malch, 2017.

The Chairman of the Commission, in serious violation of Chapter Six of the Constitution plesided

over allocation of legal work to his former law firm without disclosing this relationship or even

cautioning the Secretariat of the salne.

Without more, the foregoing findings are evidence of Commissionet's operating ultra-vires the

Constitution, the law and their oath of office. These constih:te solid grounds for the removal of the

Commissioners fi'om office under Article 251 of the Constitution. The Committee accordingly
recommends their removal from office forthwith.

The Secretariat

There seemed to be an unending tag of war and tuff-fencing between the Secretariat and the

Commissioners. In the clear lack of policy direction fi'om the Commissioners, the Secretariat
operated as if the Commissioners did not exist. In the ensuing scenario the Senior Staff of the

Secretariat, Individually and collectively, failed to plan, execute o:: implement the policies and

strategies of the Commission as envisioned under section i 1A(b) of the Independent Electoral and

Boundaries Commission Act, 2011. It was apparent to the Committee that this failure was

deliberately designed to plunge the Commission into a crisis that compelling the Commission to
resort to direct procurement of all critical goods and services in a manner that was contrary to
Article 227(l) of the Constitution. Consequently, the Kenyan taxpayer did not get value for
money. The Committee highlights the following instances as the basis for its recommendations for
the removal from office of the senior staff of the Commission:

1. Mr.Ezra Chiloba - CEO

Whereas the Committee notes that he has since been removed from the Commission, the

Committee particularly makes the following observations with regard to his role as CEO:

a) Poor planning and mismanagement of the procurement processes in relation to the
whole election process of both August and October 2017, thereby creating an

environment of opaqueness, secrecy and anxiety. This, inevitably, contributed to the
escalation of the cost of the 2017 General Elections.

b) Failure to inculcate the spirit of team work and collegiality with the Commissioners
and not providing information to the Commission in a timely manner, thus creating
loopholes that were exploited to subvert the proper functioning of the Commission.

c) Exposing the Commission to high risks by not demanding performance bonds before
signing contracts. For instance, he awarded a contract for BVR IBM Server

infrastructure maintenance and KIEMS infrastructure security monitoring soiutions
tlu'ough direct procurement at a cost of Kshs.452,006,003.77 which solution was
eventually not utilized during the2017 General Elections.

5



d) Purchase of 149,640.5GB extra data bundles valued ar Kshs. 121,625,926 which wereeventually not used for the intended purposes during the 20ti cenerat Elections,thereby occasioning extra burden to the-taxpayers.

2. Mr. Marjan Hussein - Depufy CEO

a) As the Deputy cEo operations Logistics and Support Services, he was the chairmanof the commission Tender committee and he mistea the cEo iri" ,ig"*g BVR IMBServer infrastructure Maintenance and KIEMS infrastructur" ,..,i.iry monitoringsolutions contract among others against the provisions of the public procurement andAssets Disposal Act, 201 5.

b) He allowed receipt of some election materials for Fresh presidential Eiections way longafter the required delivery dates and aft", comftetion of the election exercise. Forinstance, the security sealsthat were supplied late by Far East company Limited whosepayment is still contentious to date.

3. Ms. Praxedes Tororey _ Director, Legal Services

a) Failure to provide sound legal advice to the commission with regard to the requirement

Hffi*Hilce 
bonds before execution of contracts exposing tf,e commission to high

b) Failure to provide sound legal advice to the cEo on direct procwement of variouselection materials during thJGeneral Elections contrary to section 103 of the public
Procurement and Asset Disposal Act,2015.

4. Mr. James Muhati - Director, ICT

a) Failed to provide sound techlical advice to the commission on specifications relatingto procurement of BVR IBM servel' infrastructure maintenance and KIEMSinfi'astructure security monitoring.solution ttrougtr airect procurement at a contractsum of Kshs.452,006,003.77,thereby occasioninglwastage ofpublic resources.

b) Failule to advice the commission appropriately on technical specifications relating toprocurement of oracle database and security solutions worth oiKrhr. 273,643,447.00,thereby occasioning wastage of public resources.

c) Failure to provide appropriate advice onte_chnical specification on procurement of databundlerequirementfortheelectionworthKshs.l,g60,5Tg,5 
l2.0o,therebyoccasioningwastage of pubiic resources.

|'
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MIN NO. 59012018: ADOPTION OF TIIE REPORT ON TIIE FINANCIAL

t,1

STATEMENTS FOR THE IEBC FOR THE YEAR ENDED 3OTIT JUNE 2017

The Committee unanimously adopted the above report with amendendments to the general

observations and recommendations as covered in MIN. No.589 after the Hon. Daniel Rono, MP
proposed and the Hon. Peter Masar4 MP seconded. Members present proceeded to sign the
adoption list.

MIN NO. 59112018: AI.|Y OTHER BUSINESS

There being no other business, the sitting was adjoumed at Fourty minutes past Five O'clock.

Signed..... . nat...k!.:h:.fl.t?
(Chairperson)

(
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MINUTES OF THE I46.IH SITTING OF THE PT]BLIC ACCOUNTS
COMMITTEE HELD ON SATURDAY 23RD FEBRUARY, 2019 IN
COMMITTEE ROOM 9 AT 1O.OO AM.

PRESENT
1. The Hon. James Opiyo Wandayi, MP
2. The Hon. Jessica Nduku Kiko Mbalu, MP
3. The Hon. Junet Mohammed Nuh, MP
4. The ilon. Maj. (Rtd) (Dr.) Eseli Simiyu, MP
5. The Hon. Tom J.F Kajwang, MP

6. The Hon. Patrick Makau King'ola, MP
1. The Hon. Mathias Nyamabe Robi, MP
8. The Hon. (Dr.) Otiende Amollo, MP
9. The Hon. Samson Ndindi Nyoro, MP
10. The l{on. Peter Francis Masara, MP
1i. The l{on. Francis Kuria Kimani, MP
12.The Hon. Michael Mwangi Muchira, MP
13. The Hon. Daniel Kipkogei Rono, MP

14. The l{on. Qalicha Gufu Wario, MP
15. Hon. James Gichuhi Mwangi, MP

APOLOGIES

1. The Hon. Christopher Doye Nakuleu, MP
2. The Hon. Florence Mwikali Mutua, MP
3. The Hon. Michael Thoyah Kingi, MP
4. The Hon. Gideon Koske Kimutai, MP

IN ATTBNDANCE
National Ass b

Chairman
Vice- Chairperson

l. Mr
2. Mr
3. Ms

4. Mr
5. Mr

Nebert Ikai Lomechu

Sidney Okumu Lugaga -

Caroline Njue
Salat Abdi
Elijah lchwara

Clerk Assistant ill
Legal Counsel

Research Officer III
Sergeant At Arms r
Audio Officer

Parliamentary Liaison Offi cer

Office of the Auditor Gcncral
l. Mr. Justin M. Rucha

I
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National Treasury
1. Rev Kimathi Kwiriga

5

Accountant

18 P

called the meeting to order at Twenty Minutes past Ten o,crock, folrowed by aand introductions.

18:

The Chairman
word of prayer

Confirmation of the Minutes
therefore no matter arose.

NS
of the previous sittings were deferred to the next meeting and

Members were taken ttu'ough the revised general obseruutions and recommendations and madefurther amendments to the fufiher amendments as below:
C

L Ao

I The committee observed that there were instances of outright conflict in the functions ofthe cEo a,d that of the chairman of IEBC. such confli"ts u.or. mainly on procurementmatters and especially the procurement of KIEMS kits and other eiection materials,contrary to section 11A of the IEBC Act.

Parliament must take a bold decision to strengthen the IEBC by revisiting the legalframework and tle. general policy guidelines whire taking into account therecommendations of the Kriegler commiision in order to resolve tension between theoffices of the chairman ancl tlie cEo by having their f,nctions are ciearly spelt out andaccountability appropriately assignecl.

During evidence gathering it emerged that the chairman of the comrnission acted co,traryto section 16 (1) of the Leadership and Integrity Act, section l2 of the Anti-co*uption andEconomic crimes Act and sectioir 12 of the puutic ijrr,..r, and Ethics Act which providethat state officers or public officers shall use the best .ffon, to avoid being in a situationwhere personal interest conflicts with official duties. na, ctr.uutati being the chairman ofthe Legal cornmittee parlicipatecl in the allocation of cases to a law firm to wl-rich he wasa founder paftner. This touchecl on his integrity.

It also emerged that the other Commissioners demonstrated conflicts of interest in relationto procurement of the KIEMS kits where the commissior... voted in favour of theirpreferred suppliers as evidenced in MINUTE 12-1510312017 of the Special plenary
Meeting held on 3 I't March ,2017 .

The committee recommends that upon adoption of this report, the relevant investigativeagencies should institute investigations on thl conduct ortrre commissioners involved witha view to initiating prosecutionih.." culpabirity is estabiished.
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3, The Commissioners failed to exercise oversight while the Secretariat demonstrated poor or

lack of prior planning which plunged the electoral body into crisis after crisis, that

compelled the Commission to undertake direct procurement of all critical goods and

,".ri.., in a manner that was contrary to the spirit of Article 221(1) of the Constitution in

so far as it did not embody a process that was fair, equitable, transparent, competitive and

cost-effective.

The inertia exhibited by the leadership of the IEBC has eroded public confidence in the

institution's capacity to execute its constitutional mandate whilst safeguarding public

interest. To that end, the Commissioners, the Chief Executive Officer and the Directors

who were involved in the unlawful procurement should be asked to vacate office to allow

for the much-needed leforms to be effected to restore public confidence in the Independent
' Electoral Boundaries Commission.

4. The National Treasury should assist the Commission in undertaking verification of all

pending bills with a view to expedite the settlement of all genuine payments due to the

suppliers in order to save the public from incurring additional costs that may arise from

protracted legal disputes with such suppliers.

5. The Accounting Officer should at all times ensure that all applicable accounting and

financial controls, systems, standards, laws and procedures are followed when procuring

or disposing of goods and services as provided for in section 68(2)(e) of PFM Act 2012

and section 103 of the Public Procurement and Asset Disposal Act, 201 5.

6. The Commission signed contracts worth Kshs. 4B without the contractors providing

performance guarantees contrary to the provisions of section 142 (1) of the Public

Procurement and Asset Disposal Act,2015. The Commission should at all times ensure

that performance guarantees are executed before signing a contract in accordance with

section 142 (l) of the Public Procurement and Asset Disposal Act, 2015.

1. The Commission awarded a contract valued at approximately Ksh. 4 billion to Safran

Identity and Security, a company registered in France with no local address. The said

company was, at the time of writing this report, in the process of registering a subsidiary

in Kenya. The Commission should at all times ensure that it awards contracts to entities

that are registered and have a local address in Kenya with the exceptions provided under

section 4(2) of the Public Procurement and Asset Disposal Act,2015.

8. The Accounting Officer should always be guided by the Average Price List or Market

Price Index published by the Public Procurement Regulatory Authority that is designed to

assist all heads of procuring entities, accounting officers and all public officials involved

in the procurement function with the rlecessary information to comply with the aforesaid

legal iequirement and in turn deliver value for money in the public system and cornply

wilh section5aQ) of PPAD,20i5 that prohibits all transactions by public officials in
which standard goods, works and services are procured at uffeasonablf inflated

prices.

,
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within tluee months of adoption of this report, the public procurement RegulatoryAutholity should publish an updated au..ug"'n.ice List in light of the fact that the lastAverage Price list was published pursua* ,"" ,rr" p.ovisions of sectio, 30 of the publicProcurement and Disposal Act, 2005.

9' The commission should establish framework contracts with more than one supplier so thatit is not held hostage when it comes to pricing with the aim of ensuring that resources oftlie commission are used in a way thatls .nJ.tir", ;fi;#,;;'""o.i;*,"rr pursuant tothe provisions of section 6g(1)(b; trruutic Fi;;; Management Act, 2012.
Basis for recommending for the forowing officers to vacate orfices at IEBG
The committee received evidence through the witnesses' submissions relating to specificincidences to support imp-ropriety in the conduct of the following p.rron, und h.n.. forming thebasis for the following Officers tt vacate office_

The Commissioners, that is:

(a) Mr. Wafula Chebukari _ Chairperson;

(b) Ms. Consolata Maina _ Vice Chairperson;

(c) Margaret Mwachanya - Commissioner;

(d) (Prof.) Abdi Guliye - Commissioner;

(e) Mr. Boya Molu _ Commissioner; and

(0 Amb. Dr. paul Kurgat,

individually and collectively, failed to*exercise oversight as envisioned under section l lA(a)of the Independent E I e c t oi a I a n d Boundaries comirission Act, zo r r 
'iir.*uy 

plunging theInstitution into a crisis that cornpelled the commirrioi, to unclertake direct procurement of allgoods and services in a rnu*., that was contrary to the spirit oi article 227(1) of the

:ffi:lili"J;T::jfi?fffij:did ,ot embodv u p.o..,, that was rui., .q,.,iiubre, transparent,

It also emerged that the commissioners demonstrated rack of good governance, integrity,transparency and accountability contrary. to the provisions Jr art;.t. l0(2xd) of theconstitution' A case in poini was ayilng the frocurement of the KIEMS Kits thecomtnissioners opted to voie in favour of thelr pr.r....a suppliers as evidenced in MINUTEl2-1510312017 of the Special Plenary Meeting heta on : tit Mu."h ,2017.The commission also

lTffT|tffoont:]t"o"t 
of Section 97.4 of tti" co*punies Act and awarded a contract worth

representative in *]f;"'y 
not registered in Kenya and with no local addrerss, contact or

The Secretariat, that is,

(
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(a) Mr. Ezra Chiloba - Chief Executive Officer;

(b) Mr. Marjan Flussein - Deputy CEO Support Services;

(c) Mr. James Muhati - Director Information Communication Technology;

(d) Mr. Praxedes Tororey - Director Legal and Public Affairs;

individually and collectively, and as result of dilatory conduct on their part, were indecisive,

failed to plan, execute or implement the policies and strategies formulated by the Comrnission

as envisioned under section 11A(b) of the Independent Electoral and Boundaries Commission

Act,20l1 plunging the Institution into a crisis that compelled the Commission to undertake

direct procurement of all goods and services in a manner that was contrary to the spirit of

Article 221(1) of the Constitution insofar as it did not embody a process that was fair, equitable,

transparent, competitive and cost-effective. Consequently, the Kenyan taxpayer did not get

value for money. Individually:

1. MR. EZRA CHILOBA _ CEO

a) He signed a contract worth Kshs.4,196,300,000.00 for supply of 45,000 KIEMS Kits

contrary to section 103 of the Public Procurement and Assets Disposals Act, 2015.

b) He signed a contract for BVR IBM Server infrastructure maintenance and KIEMS

infrastructure security monitoring solutions through direct procurement at a price of

Kshs.452,006,003.71 which was not utilized during elections

c) Excess purchase of data bundles of 149,640,593 valued at Kshs.127,625,926 which

were not used for the intended purposes

2. MR. MARJAN HUSSEIN

a) As the Deputy CEO Operations Logistics and Suppofi Services, he was the Chairman

of the Commission Tender Committee and he misled the CEO into signing BVR IMB

Server infrastructure Maintenance and KIEMS infrastructure security monitoring

solutions contract among others against the provisions of the Public Procurement and

Assets Disposal Act, 2015.

'./

I
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b) He allowed reception of some election materials for Fresh presidential Elections way
long after the required delivery dates and after completion of the exercise.

3. MS. PRAXEDES TOROREY

a) Failure to provide legal advice with respect procurement of KIEMS Kits worth Kshs.
4,796,300,000.00

b) Failure to provide legal advice to the CEo on direct procurement of various election
materials during the General Elections contrary to section 103 of the public
Procurement and Asset Disposal Act,2015.

4. MR, JAMES MUHATI

a) He failed to advise the CEo on technical specifications relating to procllrement of BVR
IBM server infrastructure maintenance and KIEMS infrastructure security monitoring
solution through direct procurement at a contract sum of Ksh s.452,006,003.77

b) Failure to advice the CEo appropriately on technical specifications relating to
procurement of Olacle database and security solutions worth of Kshs. 273,643,447 .00

c) Failure to provide appropriate advice on technical specification on procurement of data
bundle requirement for the election worth Kshs.1,g00,579,512.00

o 18

There being no other business, the sitting was adjoumed at Fourty minutes past Five o,clock.

Signed Date )1,-/- Nt
(Chairperson)

I

\.,

t
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MINUTES OF THE 147TII SITTING OF THE PUBLIC ACCOUNTS
COMMITTEE HELD ON SAI'URDAY 23RD FEBRUARY, 2OIg IN
COMMITTEE ROOM 9 AT 2.30 PM.

PRESENT
1. The Hon. James Opiyo Wandayi, MP
2. The Hon. Jessica Nduku Kiko Mbalu, Mp
3. The Hon. Junet Mohammed Nuh, Mp
4. The I-lon. Maj. (Rtd) (Dr.) Eseli Simiyu, Mp
5. The Hon. Tom J.F Kajwang, MP
6. The Hon. Patrick Makau King'ola, MP
7. The Hon. Mathias Nyamabe Robi, MP
8. The Hon. (Dr.) Otiende Amollo, Mp
9. The Hon. Samson Ndindi Nyoro, Mp
10. The Hon. Peter Francis Masara, MP
11. The Hon. Francis Kuria Kirnani, Mp
12, The Hon. Michael Mwangi Muchira, Mp
13. The Hon. Daniel Kipkogei Rono, MP
14. The Hon. Qalicha Gufu Wario, MP
15. Hon. James Gichuhi Mwangi, MP

APOLOGIES

1. The Hon. Christopher Doye Nakuleu, MP
2. The Hon. Florence Mwikali Mutua, MP
3. The Hon. Michael Thoyah Kingi, MP
4. The Hon. Gideon Koske Kimutai, Mp

IN ATTENDANCB
National Assembly

1. Mr. Nebert Ikai Lomecliu
2. Mr. Sidney Okumu Lr.rgaga -
3. Ms. Caroline Njue
4. Mr. Salat Abdi
5. Mr. Elijah lchwara

Clerk Assistant III
Legal Counsel
Research Officer III
Sergeant At Arms r

Audio Officer

Parliamentary Liaison Offi cer

Chairman
Vice- Chairperson

r
Office of the A uditor General

l. Mr. Justin M. Rucha



Nati onal Tre sur-v
1, Rev Kimathi Kwiriga Accountant

N 7 P
The chaiflnan called the meeting to order at Twenty Minutes past Ten o,clock, followed by aword of prayer and introductions.

N o I8: TI oF'
Confirmation of the Minu
therefore no matter arose

tes of the previor:s sittings were deferrecl to the next meeting a,d

N /2 CO ON
Members were taken through the revisecl gener

OF' 01
al observations and recomnlendations and agreedon the following

I

oo v ON A NS

1 The comn-rittee observed that there were instances of outright conflict in the f,nctions ofthe cEo and that of the chairman of IEBC. Such conflicts arose mainly on procurementmatters and especially the procurement of KIEMS Kits and other eiection materials,contrary to section 11A of the IEBC Act.

Parliament should 
.move with speed to strengthen the IEBC by revisiting the legaifi'amework and tle - general policy guiclelines while taking into account therecommendations of the Kriegler commission in order to resolve tension between theoffices of the chairmau and ihe cEo by having their functions .t.arty ,p.tt out andaccountability appropriately assigned as envisioned under section 1 1A ofiheindependentElectoral Boundaries Commission Act.

During evidence gathering it emerged that the Chairman of the Commission acted contraryto section I 6 ( I ) of the Leadership and Integrity Act, section l2 of the Anti-co*uption andEconomic crimes Act and section I2 of the puutic officers and Ethics Act, which providethat state officers or public officers shall use the best efforts to avoid being in a situationwhere personal iuterest conflicts with official duties. Mr. chebukati as the chairman of thecommission presided over a commission that allocated cases to a law firrn to which hewas a founder paftner without prior disclosure of that fact. This compromised on hisintegrity and presents a situation of conflict of interest and incompatibility.

It also emerged that the other comntissioners dernonstrated conflicts of interest in relationto procurement of the KIEMS kits where the commissioners voted in favour of theirpreferred suppliers as evidenced in MINUTE 12-15103/2017 of the Special plenary
Meeting held on 3 I't March .2017 .

2
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The Committee recommends tirat upon adoption of this report, the relevant investigative

agencies should institute investigations on the conduct of the Commissioners involved with
a view to initiating prosecution where culpability is established'

3. The Commissioners failed to exercise oversight while the Secretariat demonstrated pool' or

Iack of prior planning which plunged the electoral body into crisis after crisis, that

compelled the Commission to undertake direct procurement of all critical goods and

services in a manner that was contrary to provisions of Article 227(1) of the Constitution

in so far as it did not embody a process that was fair, equitable, transpatent, competitive
and cost-effective.

The inertia exhibited by the leadership of the IEBC has eroded public confidence in the

institution's capacity, as currently constituted, to execute its constitutional mandate whilst
safeguarding public interest. To that end, the Commissioners, the Chief Executive Officer
ald the Directors who were involved in the unlawful procurement should vacate office

immediately upon adoption of this report to allow for the much-needed reforms to be

effected to restore public confidence in the Independent Electoral Boundaries Commission.

4. The National Treasury and the Auditor-General should assist the Commissior"r undertake

verification of all pending bills with a view to expedite the settlement of all genuine

payments due to the suppliers in order to save the public from incurring additionai costs

that may arise from protracted legal disputes with such suppliers. The team should also

institute mechanisms to recover all monies that might have been paid to suppliers

improperly. Investigations should also be undertaken, and if impropriety is established,

appropriate action taken against all the officers involved.

5. The Accounting Officer should at all times ensure that all applicable accounting and

financial controls, systems, standards, laws and procedures are followed when procuring

or disposing of goods and services as provided for in section 68(2)(e) of PFM Act 2012

and section 103 of the Public Procurement and Asset Disposal Act, 2015.

6. The CEO, Mr. Ezra Chiloba, signed contracts worth Kshs. 4,312,046,372.00 without the

contlactors providing performance guarantees contrary to the provisions of section 142 (l)
of the Pubtic Procurement and Asset Disposal Act, 2015. Upon adoption of the Repo(, the

relevant investigative agencies should undertake an investigation with a view to initiating
prosecution if culpability is established. The Commission should at all times ensure that

performance guarantees are executed before signing a contract in accordance with section

142 (l) of the Public Procurement and Asset Disposal Act, 2015.

7. The Accounting Officer should always be guided by the Average Price List or Market

Price Index published by the Public Procurement Regulatory Ar"rthority that is designed to

assist all heads of procuring entities, accounting officers and all public officials involved

in the procurement function with the necessary information to comply with the aforesaid

legal requirement and in turn deliver value for money in the public service and comply

with sectio n 5aQ) of Public Procurement and Asset Disposal Act, 201 5 that prohibits all
J
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8

transactions by public officials in which standarcl goods, works and services areprocured at unreasonably inflated prices.

within three months of adoption of this repoft, the public procurement RegulatoryAuthority-should publisli an updated Average Price List in light of the fact that the lastAverage Price list was publislied pursuant to the provisions of section 30 of the public
Procurement and Disposal Act, 2005.

The commissio, should establish framework contracts with more than one supplier so thatit is not held hostage when it comes to pricing with the aim of ensuring that resources ofthe comrnission are used in a way that is efdctive, efficient and economical pursuant tothe provisions of section 6g(l)(b) of public Finance'Manug.*.nt Act,z0l2.

BASIS FOR COMMITTEE RECOMMENDATION FOR VACATION OF OFFICE
The Commissioners

Tlie committee received evidence relating to specific incidences to support impropriety in thecouduct of the following commissioners and hence forming the basis for the commiftee,srecommendation that the said commissioners vacate office immediately uporl the adoption of thisReport:-

1. Mr. Wafula Chebukati _ Chairperson;
2. Ms. Consolata Maina - Vice Cirairperson;
3. Margaret Mwachanya _ Commi.rion".;
4. (Prof.) Abdi Guliye _ Commissioner;
5 Mr. Boya Molu - Commissioner; and
6. Amb. Dr. paul Kurgat _ Commissioner

The evidence received depicts a commission running on auto-pilot. The commissioners,individually and collectively, failecl to exercise oversight"as envisioned under section l lA(a) ofthe Independent Electoral and Boundaries comLission Act,20ll thereby plunging tireInstitutiorr into a crisis. The commissioners were unable to make urgent and decisive policydirections on procurement matters, compelling the Secretariat to undertJke direct procurement ofall goods and services iu a manner that was contrary to Article 227(1) of the constitution of theinsofar as it did tlot embody a process thlt.ya; rui.,'.quituule, transparent, competitive and cost-effective' As a result the comruissioners failed.to ,ul" trru.g. of the entire eiectoral process i, the2017 electoral cycle' This evinces an inexcusable level of incompetence given the importance oftheir role in the electoral processes in the country as expressed in Article gg of the Constitution,In a clear case of incompetence, the commissioners demonstrated lack of understanding of theirrole as relates to the principles of good governance and separation of roles between thecommission and the Secretariat, inte-grity,lranspur.r.y and accountability contrary to theprovisions of Article 10(2Xd) of the Constitution. '
conflict of interest--and glaring instances of gross misconduct were manifest during theprocurement of the KIEMS Kits the commissioners opted to vote in favour of their prefe*ed

|-

\
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suppliers as evidenced in MINUTE 12-1 510312017 of the Special Plenary Meeting held on 31't

March, 2017.

The Chairman of the Commission, in serious violation of Chapter Six of the Constitution presided

over allocation of legal work to his former law firm without disclosing this relationship or even

cautioning the Secretariat of the same.

Without rrore, the foregoing findings are evidence of Commissioners operating ultra-vires the

Constitution, the law and their oath of office. These constitute solid grounds for the removal of the

Commissioners from office under Article 251 of the Constitution. The Committee accordingly

recommends their removal from office forthwith'

The Secretariat

There seemed to be an unending tag of war and tuff-fencing between the Secretariat and the

Commissioners. In the clear lack of policy direction from the Commissioners, the Secretariat

operated as if the Commissioners did not exist. In the ensuing scenario the Senior Staff of the

Slcretariat, Individually and collectively, failed to plan, execute or implement the policies and

strategies of the Commission as envisioned under section I1A(b) of the Independent Electoral and

Boundaries Commission Act, 201t. it was apparent to the Committee that this failure was

deliberately designed to plunge the Commission into a crisis that compelling the Commission to

resort to direct procurement of all critical goods and services in a manner that was contrary to

Article 227(l) of tlr" Constitution. Consequently, the Kenyan taxpayer did not get value for

money. The Committee highlights the following instances as the basis for its recommendations for

the removal fi.orn office of the senior staff of the Commission

1. Mr. Ezra Chiloba - CEO

Whereas the Committee notes that he has since been removed from the Commission, the

Committee particularly makes the following observations with regard to his role as CEO:

a) Poor planning and mismanagement of the procurement processes in relation to the

whole election process of both August and October 2017, thereby creating an

environment of opaqueness, secrecy and anxiety. This, inevitably, contributed to the

escalation of the cost of the 2017 General Elections'

b) Failure to inculcate the spirit of team work and collegiality with the Commissioners

and not providir-rg information to the Commission in a tirnely m.annel', thus creating

loopholei that wele exploited to subveft the proper functioning of the Con-rmission.

c) Exposing the Commission to liigh risks by not demanding performance bonds before- 
signing iontracts. F-or instance, he awaided a contract for BVR IBM Server

inirastructure rnaintenance and KIEMS infrastructure seculity monitoring soiutions

tluough direct procurement at a cost of Kshs.452,006,003.77 which solution was

eventually not utilized during the 2017 General Elections.

5



d) Purchase of 149,640'5GB extra data bundles valued at Kshs. 127,625,926 which wereeventually not used for the intended pu.por"r- auring the zoti C",,rar Elections,thereby occasioning extra burden t" tfr.'t"><p"V"rr.

2. Mr. Marjan Hussein _ Deputy CEO

a) As the Deputy cEo operations Logistics and supporl Services, he was the chairmanof the commission Tender committee and he miJreothe cEo into signing BVR IMBserver infrastructure Maintenance and KIEMS infi'astructure secu-rity monitori,gsolutions contract among others against the provisions of the public procurement andAssets Disposal Act, 2015.

b) He allowed receipt of some election materials for Fresh presidential Elections way longafter the required delivery dates and u19, .o-pletion of the election exercise. Forinstance' the security seals that were supplied late by Far East company Limited whosepayment is still contentious to date.

3. Ms. Praxedes Tororey _ Director, Legal Services

a) Failure to provide sound legal advice to the commission with regard to the requirement

HJr"J}frilce 
bonds befJre execution of contracts exposing ti'e commission to high

b) Failure to provide sound legal advice to the cEo on direct procurement of variouselection materials during the General Elections contrary to section 103 of the publicProcurement and Asset Disposal Act,2015. 
--- --'l

4. Mr. James Muhati _ Director, ICT

a) Failed to provide sound technical advice to tlie commission on specifications relatingto procuretnent of BVR IBM server nrru.t.,,,.tu.. maintenance and KIEMSinfi'astructure security monitoring.solution thr;r;i direct procurement at a contractsum of Kshs.452,006,0 03.77 , theieby 
"."*i",r*g"*astage of public resources.

b) Failure to advice the commission appropriately on technical specifications relating toprocurement of oracle database andsectirity riution, worth oiK.h.. 273,643,447.00,thereby occasioning wastage of public resources.

c) Failure to provide appropriate advice ontechnical specification on procurement of data

*:::j;J:Hl,"Jil:13il:eerection worrh Kshs r,860,57e,s r 2 00; iil*b, occasioning a

6



MIN NO.590/2018: ADOPTION OF THE ITEPORT ON THE FINANCIAL
A R TI{E YEAR ENDED 3OTH JUN

The Committee unanimously adopted the above reporl with amendendments to the general

observations and recommendations as covered in MIN. No.589 afler the Hon. Daniel Rono, MP
proposed and the Hon. Peter Masara, MP seconded. Members present proceeded to sign the

adoption list.

u20t8: ANY

There being no other business, the sitting was adjourned at Fourty minutes past Five O'clock

Signed oatc.. *.!. :..*. ...h. l.' I

(Chairperson)

1
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INDEPENDENT ELECTORAL AND BOUNDARIES COMMISSION

Ref: I EBCIC P/CORRI/o|.3 (75) Date: ln November, 2Ol8

Hon Opiyo Wandayi, MP
Chairman, Public Accounts Committee
Thru- Clerk of the NationalAssembly
Clerk's Chambers, Parliament Buildings

NAIROBI

Dear
)

RE: INTERNAL AUDIT REPORT ON AUDIT ON IvINOR PROCUREMENTS FOR GENERAL

AND FRESH PRESIDENTIAL ETECTIONS

The above matter refers.

We refer to the invitation to appear before the National Assembly's Public Accounts Committee in

respect of an examination of the issues posed in the Report of the Auditor-General on Financial

Statements of the lndependent Electoral and Boundaries Commission for the Year Ended 3O June,

2017. lndeed as a Commission we acknowledge the swerity of the allegations of possible massive

losses and/or misappropriation of public funds. This is why the Commission Plenary(Board),

through a resolution of its meeting held on 6tr April, 2018; suo moto commissioned an internal

audit as well as invited the Auditor-general (videletter dated 27fr April, 2Ol8), to audit the value

for money and financial probity of the Commission's expenditure in the 2017 General and Fresh

Presidential Elections. This was simply because we wanted to assure Kenyans that the expenditure
of about KES 46Billion in the 2077 elec.ions was appropriately spent.

Pursuant to the directions issued by your Committee in the sitting held on the 3ln of October,2078
at Parliament Buildings, we forward herewith the following for your reference and consideration:

i. The lnternal Audit Report on Major Procurements for General and Fresh Presidential

Elections dated 2Oh August, 2018; and,

ii. The lnternal Audit Report on General lntemal Controls dated 2Oh August, 2078.

It c[rr*.n

t

vours{ -=*/iJ
KATI

CHAIRMAN

Encls.
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INTERNAL AUDIT REPORT ON GENERAL INTERNAL
CONTROLS

REPORT ISSUED ON | 2O/O8/2O18
Distribution:

Chairman - IEBC

CC: Chairperson, Audit & Risk Committee

Audit & Risk Committee Members
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1.0 lntrodustion

A r.equest was rnade on :13,h A-pr.i.l, 2018 fr.om the Chairperton of the Commission

through a memo Ref: IEBC/MPN12/18/4/13/1to perform among other things, a review

of setected internal control functional areas. These were the basis of the set objectives

here below;

2.O The objectives were to;

2.1 Conduct a detailed report on all Commission Plenary resol

Plenary meeting to March 2018 that have not been imp

il,

(s) " fqpm the 155th
!i1,i; ,it:

...iiit'
i;,;r

2.2 Undertake a review of the premise, authorization and''fu liu ing of thei'recent visit to

2.3

3.O

rlr, .1, ..:.

U-MErta-ke a reviEw of all Commissioh PlEhary ma{prto-tiffp-nairftheir aceuratl/Era

record of deliberations at Plenary , 'illi11r;1,,,, ,l'ii,,, 'lil!,

scope and Methodology ,liiii" 'i'ii, 
, 
" 

"t'iiliii,
". , li'r' "!',,

The review entailed a review of necessary doiumentatibn and interviews with relevant

personnel where necestary. ,, 
'i, 

l: ", ,,, 
I i;,.,r;:'

.,
The following are the tlt

'l

he rBViarv;

Background

!ll!t lt4.1 The

4.1 Non Plenary Resolutions
{

4.1.1 Seventeen (17) Plenary resolutions were not implemented to date based on the review.

TheY j5sfur{ar{;

Sno. PLENARY MEETING RESOLUTION & NUMBER, R,EMARKS

I68?H PLENARY MEETING - IOTH FEBRUARY. 2OI 7

2



1 Adopted the third option to lease EVIDs from an

African Country (such as Nigeria, Ghana and lvory
Coast) as it outweighs upgrading the existing

systems or procurement of new equipment in terms

of time required to undertake the process

Not lmplemented

2 Directed the Secretariat to conduct a comparative
costs analysis for three options it proposed
(upgrading, conversion, leasing)

No evidence of a report
in thg, subsequent

Plenary minutes

169TH PLENARY MEETING - I6TH FEBRUARY,2017

3 Agreed to the Government to Government leasing

for voter identification and RTS System as

proposed.

Not tmplemented

4 Transfer of ROs be delayed until such a time that
the register will be cleaned and rebdy for
verification, which should not be ,later than lOth

April, 2017.

Returning Officer (RO,
transfers delayed up to
May 2O18

17IN PLENARY MEETING - 28TH FEBRUARY, 2017

5 Option of leasing from four EMBs, (Ghana. lvory
Coast, Nigeria and Zambia) and conduct a

comparative analysis using a matrix with identified
variables. ' '

Confirmed in the
minutes that both sets of
information were not
provided.

6. Conduct a background check on three companies
(M/S Safran ldentity & Security. M/S Smartmatic

and M/5 Gemalto) and obtain further information
from UNDP and perform a desktop research to
inform decision making.

Not
comprehensively.

done

I73RD PLENARY MEETING - 15TH MARCH, 2OI7

7 Agreed to the proposal to explore Plan B - to
enSage IFES on the development of the Result

Transmission System.

No evidence of a Sub -
Committee Report in
the subsequent Plenary

minutes

3



8 Resolved that the equipment encompassed in the
KIEMS be leased from a provider that has the
capacity and is able to deliver within the prescribed

timelines for voter verification and the General

Elections.

Directed the CEO to embark on the leasing option
with immediate effect.

Not lmplemented.

KIEMs acquired from
M/S Safran ldentity &
Security via direct
procurement.

ISOTH PLENARY MEETING - O4TH MAY, 2017

That r:eports be pr:epared and submitted to Plenary,

at every testing stage of the equipment. ,,1

,Not
'pefi

Not
subsequent

,iir
_'..i1li

l;,

meeunt

*r*1,%*-
l8l'r PLENARY MEETING - l2rH Mflf;'ryfl,,,,,,,iiIi1if 

,

'rlli

10.

procurement of the ballot FFp€f1
results forms; and whoewf is found
will face disciptinary ac$pn. , ,,,1 ';::ii

. .,i, ,,:i
i l;:

bpd
ibe cufpable

'Not lmplemented. No
Report presented

/discussed in Plenary.

I 82ND PLENARY tTIfl ,*,,: o,lfl,lfl 
1}ill 

2017

@
e.g. on 26th May,2017

update
Jubilee

meeting. The

covered Mr
lnsurance, M/S First

lvl/S Event Organizer for
NEC and WS Scanad

Kenya Ltd. Other
updates included ballot

Assurance,

and Oracle.

12. The portion of the services which have been

overtaken by events be dlscounted durlng the
Partially. The budget
remained the same

4



negotiations.

The lowest evaluated price presented by one of the
bidders to be used as a basis for the negotiations.

(K5hs 350,000,000)
despite the change in
the Terms of Reference.

13. An advisory opinion be sought from the Office of
the Attorney General on the question of the role of
Commissioners and the Secretariat.

No evidence of Plenary

deliberations in the
subsequent minutes. The
Commislion
Secietary/CEo to

l!

provide a copy of the
Advisory Opinion.

14. All contracts must be drawn up by the Legal and
Public Affairs Directorate.

Not fully,implemented.
Oracle contract not
drawn by DLPA.

19OTH PLENARY MEETING -22ND JUNE, 2OI7

15. Approved that the Secretariat entage a consultancy
firm for media services, fitr 4 monttis in accordance
with the procurement law and regulations.

Advised the Secretariat to
programme themes and add

newsPaPer.

harmonize

the Taifa
the
Leo

Not lmplemented. The
Secretariat engaged IWS

Scanad Kenya Limited
for orre (l) year ar per

Section 2.1 of the Special

Conditions of Contract.

I91'T PLENARY MEETING - 25TH JUNE,2017

15. That we need to have the Results Transmission
application installed and operationalize locally in

our primary and secondary servers.

Not lmplemented. The
primary site for the RTS

was hosted by NTTs
cloud infrastructure.

17. That M/5 NTT be maintained as a backup for
hosting the Result Transmission System application

Not lmplemented. M/S

NTT r.rsed as a primary
host site.

5
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5.0 Review of all Commission Plenary Minutes to Ascertain Their Accuracy as a Record of
Deliberations at Plenary

Background

The review entailed a comparison of draft Plenary minutes by the person taking the
minutes, soft copy of Plenary Minutes sent to the Secretary to the Plenary and signed
hardcopy Plenary minutes.

Audit Findings

Although there were no major findings in this regard, the fq{l nPtedl,,,-'i
rl!tllr. 't''

lri
ll'ii5.1. Missi Handwritten Plena Meeti Minutes

l1

-- -5-J-l Althou8h-$aao-{2)-

l7gth, lg2nd, lg6th, lg7rh, 200th, 201'r,202"d !tr
hf,the 1 7oth, 172"d, 17 4th,

aUHitable.
handwritten records of the fiollowirry Plenary

5.1..2 The handwritten Plenary mlnutes we!'e;,,nq64ssary, ,for comparison pu!"poses, i.e.
handwritten minutes and final/signed Plqnary'minutes so as to ascertain accuracy that
they are a true record of deliberafions at Plgnary, ,',

5.2 Missing Draft Soft Copy

The 172nd,l74th, an(

n

not
a

rlil,it
lrlir lll,,

'tll,
It,t ill:,

The l96tli,: 205th, "210,,i'and 22ls Plenary meeting minutes were not avaitabte for

ii;r

5.4

5.4.1 The

t,

-- -'i 
t f

iri,'
!rt::
ili
lOfficer should provide original copies of the Plenary minutes.

'li

5.4.2 The Commission should consider the use of Hansard rystem to allow for generation
and custody of verbatim reports emanating from Plenary or afly other critlcal meeting
dellDeraflons.

6
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5.5 Delay in Signing of the Plenary Minutes

5.5.1 Plenary minutes were delayed in signing for a period ranging from four (4) months to
one (l) month. Further, the number of Plenary meetings held before signing ranged
from twenty two (22) to two (2) as shown in the table below;

Sno Plenary Meeting Date Date of Signing No. of Plenary
Meetings Held
Before Siening

I 173'd dated l5th March, 2017 02nd August,2Ol7 22
2 174th dated lSth March, 2017 21

3 l75th dated 31n March, 2017 20
4. 176th dated O6th April, 2017
5 l77th dated l2th April, 2017
6. l78th dated 21't April. 2017 17

7 l80th dated O4th May, 2017 r5
8 18lr dated 12th Mav,2017 15

9 182"d dated 18th May, 2017 14
10. 183'd dated 26th May, 2017 13

11. 184'h dated 29th Mav. 2017 12

12. l85th dated 31" May, 2017 ll
13. 186th dated 07th June, 2017 10
14. l87th dated OTth June. 2Ol7 9
r5. 188'h dated 14th June, 20'17 I
16. l89th dated 2Qth June, 2017 7
17 l9O'h dated 23u June, ?f,17 6
18. l9ln dated 25'h Juhe, 2017 5

19. '192"d dated 28m June, 2Ol7 4
20. l93d'dated lOh July, 2Ql7 3
21. l94th dated 12'h J .2017 2

5.6 Recornmendations,
:

5.6.'l The Commission Secretary/CEO as the Secretary of the Plenary Board should explain
the reasons for delay in signing of the minutes at an appropriate time.

5.6.2 Plenary minutes should be confirmed and signed in the subsequent meetings at all times
to allow for effective review of minutes. correct errors and record dissent if
appropriate.

5.7 Minor lnconsistencies between Draft and Final Plenary Minutes

7
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The following inconsistencies were noted upon comparison of soft copy Plenary

minutes prior to signing and signed Plenary minutes;

Observation(s)Soft copy of minutes

as sent by the person

taking the minutes

Sno. Plenary

Minutes

Number

Signed Plenary

Minutes

The secretariat to
review the

specifications and

consider including

the following:-

lll
tl

Statement on pre -
priritpa forms not

ri;',r, thUil,port coPY

iFhhplgs.'ill ,,iii''1.. ':iLr. .il.l'
'' ilirrr

' ;. , )'

I 171st

Yre - Pnnreo torms
with names of poll.
ing stations and
number of voters.

lll

t

:lt:lli
,ii;r

illr

ri,l

,l!t''
il
'iii'

,ii

'ii,

ili
.ril,'

,Diregtedllii, that' "' all

'i6#,ti; sil,br' 34Bs

igndiii, ,,#ct be

u$oaded in the

pffilic portal

lliiimediately.

Not in the signed

Plenary minutes

but documented in

the soft copy of
minutes.

200th

'{

iii
llt,

lr
!r'

5.7

.,,ii,,iiri,
i:,, :i'

,iii,r,

use of Hansard system.to allow fer effec+ive

on and of verbatim reports emanating from Plenary or any other
critica

llir,r:i.
rt;rll

deliberations

6.0 Reviat of the Premhe, Authorization and Funding of the Recent Visit to Dubal (UAE)

by Commissioner. Margaret Mwachanya

6.1 Background

6.1.1 Ttre €ornmisshsner rereived an irviffiion by ttre London GraMe ffiod in
conjunction with Commonwealth University (London Office) through a letter dated

I



s 30th January, 2018 to participate in a "Top Executive Seminar" in Dubai IUAE] from 4th
to 6th of April, 2018. The premise of the travel was therefore training.

6.1.2 Authorization for the documentation and funding for per diem, conference fees. air
ticket and ground movement amounting to UsD 12,448 (KShs. 1.242,592) was
obtained from the AIE Holder, the Budget office, Director Finance and finatly the
commission Secretary. The amount was broken down as fottows:

5no. Particulars Amount
(usD)

Amount

(KShs)

I Conference fees 5,500 569',250

2 Air ticket 3.OOO 310,500

3 Per diem 3,49 356,869

4. Ground movement 500 51,750

Total 12,49 1,289,369

6.2 Unaccounted for ground movement amount

At the time of the review, USD 500 relating to ground movement had not been
accounted for via relevant support documentation.

6.3 Communication Breakdown in Approval of Comm. Mwachanya's Foreign Travel

The invitatlon letter was received in the Commission Chairman's office on lgth march,
2Ol8 and marked to'the Ag. Director Human Resources and Administration for advice

' on the same day. The Ag. DHRA marked the letter to Manager Commission Services
who upon receipt raised a memo to the Commission Secretary/CEO seeking approval
for facilitation. Ttre travel documents and the retated facilitation (fund-ing)' were
expressly approved and processed without reverting to the Commission Chairman who
had earlier asked for advice and not action. This led to a communication breakdown.

6.4 Recommendation

Considering that the Commissioner has already Ieft the Commission, the amount
should be recovered from her terminal due if any.

9
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7.0 Review of Retocation Allowance for Consolata Nkatha

7.1

Background

Former Commissioners Consolata Nkatha and Dr. Roslyn Akombe were hired while

residing and working in Australia and USA respectively and relocated to Kenya.

7.2 Approval to P rocess the relocation allowance for the two state officers was sought by

the Commissio n from the Chief of Staff and Head of
advised on 5th June, 2017 through the

MPSYG/DPSWHRWI2/3 VOL.11/7O. The processing

Akombe was stopped on 18h October, 2017 by the

immediately the former left the Commission

Audit Findings

7.3 lrregular and lnadequately Supported PayE er*,,, 
,

voucher no. 432 was not subseq

including the air ticket and
logistics company responsible trans

the requisite documents
ng payments made to the

arid clearing of the Commisioner's
l{t.
lI

I

baggage iirr,,,

'ii

lr
,l

ii
lr

7.3.2 lnstead, an un-identifia
Cargo Ltd indicating,
wa5

2th July, 2017 obtained from QUBEBA
u to support the payment. The document

former vice Chairllih rPfirson,Ps iqpotation for the anticipated services.
rl

i

lfervices Manger's memo of lSth October, 2Ol7 to the

was to "facilitate the proce5sing of the reallocation
ttiiir7.3.3 According

Director C€.

meant
orgti\,

*ie,aetual
,r"'BEUii

that
h

$ad nst been ineurred and hence a sPecial imprest

tame.
to
l.
'ill, "j,i,iiiiili:

7.3.4 From the foregoi
able to establish
delivered.

to the Commissioner who would in turn account for the

ng observations and the explanations obtained, the audit has not been

whether the services paid for by the Commission were eventually

10



7.4 Recommendations

'7.4.1 ln future, the Accounting Officer should ensure proper management and control of,
and accounting for, finances in order to promote the efficient and effective use of
budgetary resources in line with Section 147 I (d) of the PFM Act, 2012.

7.4.1 The Accounting Officer and Director Finance should explain the basis of making an

exprers payment without proper supporting documents. 
,it.,

8.0

8.1

8.2

. 8.3

)
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Sign off

Team members

George Ong'udi

Gladys Mwangi

Fred Kariuki

Gladys Qnden

Stanly Mureithi

Reuben Chirchir
lnternal Audit Manager

Obadiah Keitany
Director Audit, Birk & Corrrrpllance
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MINUTE: t2 - 15/03/2017

MINUTES OF THE 1751H SPECIAL PLENARY MEETING OF THE INDEPENDENT

ELECTORAL AND BOUNDARIES COMMISSION HELD AT THE 5TH FLOOR

COMMISSION BOARDROOM, ANNIVERSARY TOWERS ON WEDNESDAY' 3lff

MARCH, 2OI7 AT 7.OO A.M.

PLENARY MEMBERS PRESENT

1. Mr. Wafula W. Chebukati

2. Ms. Consolata N. B. Maina

3. Ms. S3rgaret MwachanYa

4. Dr. RHelyn K. Akombe

5. Mr. Boya Molu
6. Amb. (Dr.) Paul Kurgat

7. Prof. Abdi Yakub GuliYe

8. Mr. Ezra Chiloba

IN AfiENDANCE
t. Ms. Decimah M'maYi

2. Marjan H. Marjan

Chairperson

Vice-Chairperson
Commissioner
Commissioner

Commissioner
Commissioner

Commissioner
Commission Secretary/CEO

D/R&D -Taking minutes

DCS/Support Services

AGENDA
l. Prayers

2. Apologies

3. Adoption of the Agenda

4. Communication from the Chairperson

5. Management Paper (s)

5.1 Status of procurement of KIEMS on Election Preparations

PROCEEDINGS OF THE MEETING

MIN.lZo3l2o17z PRAYERS

l2.l The meeting was called to order at 7:3O a.m by the Chairperson. A word of

prayer was offered by Deputy Secretary/Support Seryices, Mr. Marjan H'

Marjan.

b
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M[N.r3lO3 /ZO17z ADOPTTON OF THE AGEN'DA

13.1 The agenda wat adopted as presented.

': -MlN;-l 4/OA,Ee,p7*'G@}/0\,{uN|GAS'IGN-EROM+I=|'E-CHAI8'PERSON

14.1 The Chairperson expressed concerns with the preparedness for the August

}th 20'17 Ceneral Etections. He felt that the Commission had not put its house in

credible elections.

1+2 He further observed -the need for the Seeretar:iat and the Commission to

move together towards the August 8th Elections.

14.3 He reiterated the neEllo put an elections team together as earlier directed,

so as to monitor the progre$on preparations for elections. Towards this end, the

Commission should have a checklist of activities and timelines in their offices for

tracking the progress.

MlN. 1s/o3/2o17: MANAGEMENT PAPERG)

15.1 Status of procurement of KIEMS on Elections Preparations.

t5.l.l The CEO presented the paper giving the status of procurement of KIEMS

on Elections Preparations. The following were the highlights:-

a) The Secretariat embarked on direct procurement of KIEMS following the

decision at the Plenary meeting of lSth March 2017.

b) tr4/5 Safran & Security ldentity was invited on 23'd March, 2017 to submit

their Bid on K|EMS, which was received on 256 March,2017.

c) The initial requisition by the Directorate of ICT had a budget of Kshs. 3.8

billion that covered the supply and delivery of KIEMS. The scope had now

changed to exclude the Biometric voter registration comPonent. Hou.rever,

the DICT added two components; namely, the purchase of Oracle database

license and technical support for the verification of voters. The total budget

including the two comPonents was at lths. 4.18 bitlion.

B Page 2 of 5



d) The evaluation team which was appointed in accordance with Section 104

found M/S Safran ldentity & Security compliant with all technical

requirements and proceeded to negotiate on price. The negotiatiorrs settled

at a price of USD 39,964,421 inclusive of all taxes. The Evaluation

Committee recommended the award of the tender to M/5 Safran tdentity

& Security for the supply of KIEMS including the technical support for May

1O,h Verification. The Evaluation Committee further recommended that the

Oracle License Component could be sourced using an alternative

mechanism and hence excluded from the tender.

e) The Director, Supply Chain Management's professional opinion

recommended the award of contract for KIEMS to M/5 Safran ldentity &.

Security as recommended by the Evaluation Committee at a total sum of
USD 39,9&,421 inclusive of all taxes; and that the user department (lCT)

be notified to procure the oracle licenses separately.

0 Clarification earlier sougtrg=|n the prwious meeting with regard to IWS

Safran ldentity & Security dp certificate of incorporation, audited accounts,

vatid tax compliance and claims of bribery in Nigeria had been resolved

and clarification provided.

?,

g) The Accounting Officer had fully adopted the recommendations by

Evaluation Committee and the professional opinion by the Director, supply

Chain Management.

15.'1.2 Plenary rnade the following observations and concerns:-

a) Plenary's role was that of oversight, and not approvals on Procurement
matte6 as this. lt was believed that the Secretariat had applied expertise in

arriving at the decision it had made, and that the Commission could only

but note.

b) There were concerns on value for money. It was observed that a lot of
expenditure on items that could be obtained at a lesser cost such as training

components as well as the technical support were overpriced as these were

basic services.

c) There wis concern that Safran ldentify & Security was a technology group

whose core business was in Aerospace (propulsion and equipment), defense

Page 3 of 6
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aRd SeeuTit!,. tt was feared that the company nray not detiver on the results

transmission solutiOn component as it was going to rely on Scytl, a

company they did not believe had a good reputation.

wa5

42,AOA, There'uvas need fc:'a review of the negotiated price.

e) Members sought to know whether the Secretariat had undertaken a market

survey to establish the price as previouslv requested. There were of the

view that the Secretariat needed to obtain prices from companies for

purposes of comparison.

4 where

a similar amounting to Kshs. 4.1 billion was considered not to

be value for money; and the secretariat was asked if it had taken this into

consideration.

g) Concerns were raised at as whether due process had been followed by the

Secretariat to arrive at the Direct Procurement.

h) Members emphasized on the importance of the bigger picture in view of

the limited time in which to prepare for the 8th August, 2017 General

Election.

15.1.3 The Secretariat responded to the concerns raised and observations made as

follows:-

a) The process undertaken by the Secretariat was in accordance with the

procurement law. fu the Accounting officer, he stated that his role in

evatuation was also timited since the procurement law defines clearly the

role of the Evaluation Committee.

b) On the pricing issue, the Secretariat pointed out that the records shovved

that the Evaluation Committee had negotiated with Safran and brought

down the price from usD 45,682,174 to USD 39,9&,421. Due to the

nature of the business, it was expected the cost of production and togistics

are likely going to increase if delivery is within a limited period of time. He

cited the case of 2012 when the cost of BVR kits went up astronomically

owing to the urgent deliveries required then. The Secretariat pointed out

Page 4 of 5
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thar Cemalto had qr.roted USD 5.5 Milticrn (equivalent Kshs'5.2 billion)

while Smartmatic had indicated in their solicitatiorr letter that they cor-rld

provide the kits at USD 34 million but the Commission taking charge of the

field operations. ln strict sense, the Secretariat pointed out that cost of the

KIEMS was about USD 36 million.

c) On the question of Safran ldentity & Security being in the business of

aeronautics, the Secretariat acknowledged as such but also noted that

Commission had already engaged the comPany in 2012 under the

Covemment-to-Government arrangement. He said that Safran was

involved in supplying solutions and services in elections in other parts of

Africa and had indeed provided an integrated election system in lvory

Coast. Safran had partnered with Scytl in lvory Coast and hence it would

be easier for the two to work together. As for Gemalto, this would be the

first time they would be providing an integrated electoral solution, and

would have collaborated with a Moroccan comPany'

d) On the Auditor General's findirygn the 2O12 Procurement. the Secretariat

stated that it was very much {rffire of the observations. The Secretariat

however indicated that the ,olulion then was different i.e. it was only the

BVR solution that cost more that USD 58.3 Million (equivalent Kshs. 6

billion). At the moment, the Commission was looking at an integrated

solution at a price of USD 36 million. Even then, the CEO informed the

meeting that the Auditor General did not make comparisons.

e) On the number of kits, the CEO observed that the polling stations are likely

going to be more than 4O,2OO. There was need to plan for contingency

unless the Commission directs otherwise.

0 On the Evaluation process, the Management informed the meeting that the

issues raised on Safran in the initial tender had been addressed in the PaPer

presented.

i

? ' $.1.4 Following deliberation, the presentation by the Secretariat was noted and it

was resolved that the Secretariat be alloved to continue with the procurement of

the KIEMS in accordance with the law. This resolution was suPPorted by the

Chairperson, Mr. Wafula Chebukati, the Vice Chairperson, Ms. Consolata Maina,

Commissioner, (Dr.) Roselyn Akombe, and Commissioner Margaret Mwachanya'

I,d
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15.1.5 There was.dissen,t to thls resolu.tion by Comrnissioner, (Prof-). Abdi Culiye,

Commlssioner Boya Motu and Commissioner (Dr,) Paul Kurgat for following

reasons:-

-l"d'- TheferTt-tTq 1q!q9 _fo r@qpqyg_rrrmoney;-

! b) |vVt Safran ldentity &, Securlty did not he..,e the technlca! caPacity to
+'

deliver especially on Results Transmission.

| .) Lack of market survey could not allow one to make an informed

decision-
d) Not satisfied with the evaluation report by the Secretariat.

15.1.5 The meeting adiourned at l:28 p.m.

Signed by:

COMMIS5ION SECRETARY/CEO

EZRA SIMIYU CHILOBA

CHAIRPERSON

WAFUI,\ CHEBUIGTI: ""1 t*J- 4.o11-

E'
........Date

Date CTL
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llequisition Amounr .USD.1 1,948............. Requester . ..,. Karu Wario

PART E: USER DI CTORATE/DEP.A RTiVI

AlE. .... Hassan Abdalla....... Signoture....

PART TWO: EUDGET OFFTCE: SUMMARY OF EXPENDTTURE

Signature
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......Dare.
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I. DIRECTOR FIN
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usD 5,500

t.4A

{i

5/ Nq Per diem
rate USD

No. of
days

Total USD Air tickets

USD

L11

j-'iv
r. {. : {"i

rri. -iili
ILI L/\L -

.r-:: -',U

INTERNAL MEMO

TO:

FROM

DATE:

Com mission Secreta ry/C EO

Manager Commission 5ervices

2ln March, 20.l8

SUBJECT RE: INVITATION TO pARTy'tClpATE tN THE TOp EXECUTTVE
DUBAI UAE 4TH TO 6TH }.PRIL 2018

Reference is made to the above named subject.

The London Craduate School has invited the Commissioner Margaret W Mv,zachanya
participate in the above named seminar in Dubai UAE.

The seminarwill take place from the 4s April 6th 201g

Kindly approve
'1. payment of Conference fees to be paid to the London graduate s:hool as indicated

below

5/ No Conference fes:
1 Commissioner Margaret W Mu,acha nya

,. Per diem and relurn air ticket as indicatc. below

Total USD

to

1. Commissioner
Margaret W
Mwachanya

858 4 3.448 3000 6.448

Attached is a corresprrndence in regards to the ssrne

.,us
Na

h

?u(,,

Y

Hassan Abdalla

Qlr "bv
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SUBJECT: REQUEST FOR GROU

INTERNAL MEMO

+ireaorFinanee- C@

Manager Commission;.,

28fr March, 2018

ND MOVEMENT-COMM.

[,' \.f
s)

1 Lt

..i \#

?'r MAR ?3ii

MWACHANYA-DUBAI

L" i./

To

From:

Date:
w

I

I

I
I

I
!

I

The above subject matter refers.

This is to kindly request for your approval of USD5oo being the ground pnovement forcommissioner Margaret Mwachanya whilst in Dubi-i to part'icipatJ in the Top Executive
Seminar from 3,a to Gh April, 2019.

Attached please find the memo approved by the commi,ssion secretary.

{-lt', YkI HASSAN ABDALIA

.S*^il $At-" r:-r t-'t tCJ
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INTERNAL MEMO
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TO: Commission Secretary/CEO

Manager Commission Services

21n March, 2018

FROM:

DATE:

SUBJECT: RE: INVITATION TO PARTy'ICIPATE. IN THE TOP EXECUTIVEDUBAI UAE 4TH TO 5TH APRIL 2OI8 
'

Reference is made to the above named subject

The London craduate School has invited the commissioner Margaret w Mwachanya toparticipate in the above named seminar in Dubai UAE.

The seminar will take place from the 4fr April 5th 20lg

Kindly approve
1. payment of Conference fees to be paid to the

below

'2. Per diem and return air ticket as indicate below

Attached is a correspondence in regards tc the same

?u(,,
"5\5

(- D {qv*v

??Q8lroo

21\: f,o

I

I
I

I

I

I

I

I

I

I

I
I

I

i

I

I

I
I

I

+"t *1r{

Total U5D

6.48z
a

t,
No

( yvc-l"

I.4A

lf;i,r:sl

S/ No Conference fess
1. mCom ertsflon Ma w Mwachargaret nya usD 5,500

5/ No Per diem
rate USD

No. of
dayr

Total UsD Air tickets

U5D
1, Commissioner

Margaret W
Mwachanya

858 4 3.448 3000

Hassan Abdalla
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L/:
rgaret Wa njala M Yd'mt

lnd
oundarres Commission,

Dear Ms. Margaret Wanjala Mwachanya, JL S

Thls Is Y@ur
des

fl A
o
o

o
E
o

oq
o

_!
c
o
o.

1234557a

Your Personal lnvitation to participate at a Loaded
value-Adding workshop and Nomination to Receive
the Honorary Doctorate Degree

The London Gradua.te schoot haf-ffied hands with the commonweatth University. (London.office) to stage the above named workshop. we cordiattv invlie vou to be ourDistinguished Detegate of Honour.

Both the London Graduate schoot and the commonweal.th university are strbng onleadership and management coaching, teaching anc research.

10 Ye

Why Are We lnviting You?
You are invited to come and share your ideas with other important leaders tike your goodsetf. The purpose is to spark a process that witt bring about dramatic growth in attdirections of your life in the next ten years. This is high [y possibte

We Are in Over 50 Countries
With an Atum ni and Facutty in 52 Nations (and stil.L counting), we have col lected ahumbte pack of effective wise practi ces that can spark and i nspire change and growth inleadership, business, management and famity life.

DEIAILS OF THE WORKSHOP

-workshop Theme: THls rs/vly DECADE: The 15 Effective stra tegies to Make My Next
10 Years Count in AIl.-Round Dramatic G rowth.

Workshop Fees: US$ 5 500 to cover course materiats, lunch , snacks, Master Cl.ass Certificatein Leadership and Management, intensive seminar and coaching during the eventDate and Time: Aprit 4 - 6,7018. 9am - 5pm Daity (Arrivats Aprit 3)Ve nue: Arabian Cou rtyard Ho tel, A[ Fahid Street (Op posite Dubai Museum) Bur Dubai./qt\-
Pls Turn Over

mr m r e h 0n
OFFICE: Mayfair Point, 34 South Motton St reet, London, W1K sRGMAILING ADD RESS: 9 Offord Ctose, London , N17 OTE

mail: info@Lond onGS.co.uk Website: www LondonGS.co.uk
Tel: +447 Z 86ZT 6802, +442036 1 22749

uate School is the Trad
Reoistered in

D

London G ing Name of London Open Graduate Schoot Ltd
Enolanrl No 6i02875
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ThHe Hs Y@wffi

ffieemffi@H
The { 5 Effective Strategies to

Make My Next t 0 Years Gount in
All-Round Dramatic Growth

NOMINATION TO RECEIVE HONORARY DOCTORATE DEGREE

As part of the activities lined up to celebrate and challenge leaders like you, a selected number of

distinguished personalities wlro will accept to attend and participate in the Dubai Leadership

Workshop have been nominated to receive the H'onofsrY Eoctorate Deg of the Commonwealth

University. You are among the persons selected in recognition of your achievements and contributions.

TERMS OF PARTICIPATION

lf this invitation to the workshop, and the nomination for the award are both acceptable to you, please

send us an email to indicate your acceptance or call our Director of Programm es on +447786775802 to

say so as soon as possible, so that we shall cornmence alTangements to ensur:e your srnooth

participation. Only those who will accept to attend the Leadership Workshop shall be eligible to receive

the Honorary Doctorate Degree. We wish to request you to send your profile highlighting your

contributions and achievements to assist the Planning Committee and Awards Committee.

I [ook forward to hearing f rom you soon

Yours sincerely,

ils. Sadiksha Rai

.H. O. D. :Conti nuing Education Programmes
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Bur Dubai
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DtlBAI ToP EXECtlTIVE SEMINIAR
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Lonadom Graduate SehooX
www.LondonGS.co.uk

AND

4567A9.1
0 Years-

COMMONWEALTH ./rl\\-

UNIVERSITY
,rclE!&,wBUSINESS } ARTS' TECHNOLOGY

www.cub-edu.com

present

@ Arahian Courtyard Hotel [0pposite Dubai MuseumJ, Bur Buhai. From April 4 _ 6, Zot g
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Go nliIlhbd Expert "$peakGrs
Gourse Fee: $5,500.00 per participani
The fee covers course materiats, lunch,

snacks, Master Ctass Certificate in
Leadership and lvlanagement, intensive
seminar and coaching during the event.
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Venq_e
Arabian Gourtyard Hotet,
Al Fahid Streer [0pposite

Oubai ilussuml, Bur llubai

Date: April 4-6,2018
Time: 9am - Spm Daily

Sponsoted iiy:
London Graduare School

. Commonwealth University
Ecole Sup6rieure Universitaire Cotonou

Addlson
Charceloc Cfi nooslath UnirrE6ity Dinchn lnEmtimd OnEratioos Asrchb FaqJty

DUBAI ToP EXECUTIVE SEMNAR

K To ics
o Setting an Agendr for the Next I0
o Iho 15 Laws of Growth byJohn
o Ihe Csntral Purpose of My tife
o lhe Gentral Purposa of My

o lhe Uision of My 0rganisrtion
o My Parsonrl rnd trmily
o Tht lrue Mernlng of Success
. llorTo Stay focused and Stict to

Plrn of Erowth
o Suecessful Prolecl Mrnagemant

o Growlng Your Business by
If,a*etlng

o Grorlng Your Business lhrough
Your Paoplc

o ltlgltrl lllrrlettng lnd your

o Erowing Your Businass
rnd Buslnori llodels

! Itloalth EducaUon
o lhr tmportrnca af your Hartth'

.[3 Sasslonr rith en Erpert 0octor]

Past Sem I nar Part c pants in P IctureS
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tr-ondon Graduate School

9 ffiord Close, London, N17 OTE

Email:info@LondonGS.co'uk Website: www'LondonGS'co'uk

Tel. + 447 7 BG7 7 OBOZ:+ 4420961227 49 For text messa ges on ly, use +447585650 928

Received from:
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COMMONWEALTH
UNIVERSITY

.l,i i.\ .

lis|'x"'a,

ErE.ffitr
?

CUB
BUSINESS O' ARTS } TECHNOLOGY Reg. No. 67,871

Email: InfoGcub-edu. com Websi te: www. cu-b-edu. com

Remittance I nstructions

US Dollar Account Details

Bank Name & Address: UNION BANK UK PLC
Sth Floor
1 King's Arms Yard
London EC2R 7AF

'Beneficiary: Commonwealth University

Swift Address: UBNIGB2L

Sort Code: 23-57-97

correspondent Bank: Deutsche Bank New york, usA

.t Correspondent Bank Swift Code: BKTRUS33

Account No: 01647310

IBAN No: GB 1 BUBU K23S7}TO164T31O

Emdil
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i
t

A_D-|U t-ht_t s I RA_ r_Q B
LONDON GRADUATE SCHOOL

9 Offord Close, London NlZ oTE
info@LondonGS.co.uk Website: www.LondonGS.co.uk

T el: + 44@)2786776802, *44(o):ca6122749\pproved Member
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Emirates

Dusiness Class

I\4 S I\4AR G R ETWAN JALA IVIWAC HANYA
Emirates Skywards Blue

Gate Zone Check-in arrive by

08;45

Seat

B

07E
Boarding

09:45

Security clear by

09:1 5

Nairobi

DXB
Dubai

Sat 07 Apr

10:15

NBO
EK719

SEQ:117
Sat 07 Apr

14:15

rtr

Emirates Business Class Lounge Nearest to your departure gatet

E

(

4t612018, 9;54 AM
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A total KShs t45,i{7.200 was spent on refiiling ot'gas rylindcrrs fior General Elections uld Fresh
Presrdential Elections. Horvever, there were no inventory records ro sho\ the quantrt_v/lel'el of
gas m each rylinder immedratel-v before the refilfing exercise began and therefore wE are unable
to confirm, by way of documented evidence, the authenticit-v and validiry- of the payments made
for the refilled gas cytinders during both elections.

Disregard of the Chairman's Request in approval of a Commissioners Travel Approval

The Commission Charrman received a request by Commissioner Mwachanya to travel to Dubai
for trarning. The Chairman requested for advrce on relevance of the cou$e from Director Human
Resource and Admirustration. tnstea4 the ravel documens and the related facilitanon (fimding)
were expressly approved and processed by the CEO without reverting to dre Commission
Charrman who had earlier asked for advice and not action. This was disregard to laid down chain
of command and antamount to insubordination by the Secreuriat.

20.0 Irregular and Inadequately Supported Payment

' 20.I Former Commissioners Consolata Nkatha and Dr. Roslyn Akombe were hired wtrile residing and
working in Ausralia and USA respectively before relocating to Kenya- They were entitled to
reimbursement of costs in respect to travel and baggage transportation.

2 Subsequently, KShs 1,928,010 was paid to Comm. Consolata Nkatha without the requisite
supporting documents including the air ticket and the relevant receipb showing payments made
to the logistics company responsible for transportation and clearing of tre Commissioner's
baggage.

2I. Other Additional Findings by the Auditor Generat

zl.L Purchase of KIEMs Kit
(a) Excessive purchase of data bundles valued at KShs 127, L09,656

21.2 Supply, Delivery,Implementation & Commissioning of NetworkTransmission
(a) No value for money on 1,000 Thuraya SIM Cards (loaded with data) valued at KShs

119,663,280 for use during the FPE which were not delivered.

b) ,667 SIM cards procured at KShs 4,463,505 were not delivered for use during dre FPE.

(c) 563 SIM Cards purchased at KShs 365,950 for use during the GE were not delivered.

(d) 661 Modems & SIM Cards for use duringfte GE were not delivered. Costing of the same
based on a post payment arrangement rather than actual data required.

(e) Payment Vouchers & other documents used to pay lWs Telkom for 16,825 SIM Cards not
provided for review contrary to Section 9 (l) of the Public Audit Acr, 2015.

21.3 Purchase of Oracle Database & Security Solution
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The following inconsistencies were noted upon comparison of soft copy Plenary
minutes prior to signing and signed Plenary minutes:

Sno. Plenary

Minutes

Number

5igned Plenary

Minutes

Soft copy of minutes

as sent by the person

taking the minutes

Observation(s)

I lTlst The secretariat to
review the
specifications and
consider including

the following:-

Pre - printed forms
with names of poll-
ing stations and
number of voters.

Statement on pre -
printed forms not
in the soft copy

minutes.

200th Directed that all

forms 34As. 34Bs

and 34Cs be

uploaded in the
public portal
immediately.

Not in the signed

Plenary minutes

but documented in

the soft copy of
minutes.

5.7 Recommendation

The Commission should consider the use of Hansard system to allow for effective
generation and custody of verbatim reports emanating from Plenary or any other
critical meeting deliberations.

6.0 Revis,iu of the Premise, Authorization and Funding of the Recent Vislt to Dubal (UAE)
by Commissioner, Margaret Mwachanya

5.1 Background

6.1.1 The Commissioner received an invitation by the London Graduate School in
conjunction with Commonwealth University (London Office) through a letter dated

t,

a?

I

t
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3othJanuary.2O18 to participate in a "Top Executive Seminar" in Dubai [UAE] from 4'h

to 6th of April, 2018. The premise of the travel was therefore training.

6.1.2 Authorization for the documentation and funding for per diem. conference fees, air

ticket and ground movement amounting to USD 12,448 (KShs. 1,242,592) was

obtained from the AIE Holder, the Budget office, Director Finance and finally the

Commission Secretary. The amount was broken down as follows:

Sno. Particulars Amount
(usD)

Amount

(Kshs)

1 Conference fees 5,500 569,250

2 Air ticket

Per diem

3.000 310,500

356,868

s1,750

3 3,448

4 Cround movement 500

Total 1,288,36812,448

6.2 Unaccounted for ground movement amount

At the time of the review, USD 5OO relating to ground movement had not been

accounted for via relevant support documentation.

Communication Breakdown in Approval of Comm. Mwachanya's Foreign Travel

The invitation letter was received in the Commission Chairman's office on l91h march,

20lB and marked to the Ag. Director Human Resources and Administration for advice

on the same day. The Ag. DHRA marked the letter to Manager Commission Services

who upon receipt raised a memo to the Commission Secretary/CEO seeking approval

for facilitation. The travel documents and the related facilitation (funding) were

expressly approved and processed without reverting to the Commission Chairman who a

had earlier asked for advice and not action. This led to a communication breakdown.

6_3

6.4 Recommendation

Considering that the Commissioner has already left the Commission. the amount

should be recovered from her terminal due if any.

Je
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7.O Review of Relocation Allowance for Consolata Nkatha

Background

7.1 Former Commissioners Consolata Nkatha and Dr. Roslyn Akombe were hired while
residing and working in Australia and USA respectively and relocated to Kenya.

7.2 Approval to process the relocation allowance for the two state officers was sought by
the Commission from the Chief of Staff and Head of Public Service and accordingly
advised on 6th June, 2017 through the correspondence Ref: No.
MPSYG/DPSM/HRM/12/3 VOL.1L/7O. The processing of allowance payable to Dr.
Akombe was stopped on l8'h October, 2017 by the Commission Services Manager
immediately the former left the Commission

Audit Findings

7.3 lrregular and lnadequately Supported Payment

7.3.1 An allowance of KShs 1.928,010 paid to Comm. Consolata Nkatha through payment
voucher no. 432 was not subsequently supported with the requisite documents
including the air ticket and the relevant receipts showing payments made to the
logistics company responsible for transportation and clearing of the Commissioner's
baggage.

7.3.2 lnstead, an un-identifiable document dated l2'h July,2017 obtained from QUBEBA
Cargo Ltd indicating cost estimates was used to support the payment. The document
was reported to have been delivered to the Manager. Commission Services by the
former Vice Chair in person as a quotation for the anticipated services.

7.3.3 According to the Commission Services Manger's memo of lB'h October. 2017 to the
Director Finance, the purpose was to "facilitate the processing of the reallocation

I allowance to meet the cost to be incurred in baggage transportation". This therefore
meant that the actual expenditure had not been incurred and hence a special imprest
ought to have been issued to the Commissioner who would in turn account for the
same.

7.3.4 From the foregoing observations and the explanations obtained, the audit has not been
able to establish whether the services paid for by the Commission were eventually
delivered.
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7.4 Recommendations

7.4.1 ln future, the Accounting Officer should ensure proper management and control of.

and accounting for. finances in order to promote the efficient and effective use of
budgetary resources in line with Section 1471(d) of the PFM Act,2012.

7.4.1 The Accounting Officer and Director Finance should explain the basis of making an

express payment without ProPer supporting documents.

8.0 Conclusion/Opinion

o

8.1

8,2

lnternal control weaknesses were noted based on the review. For instances, the review

noted that certain Plenary Resolutions were not implemented. There were process 8aP5

relating to feedback on Plenary resolution implementation and availability of records.

The Commission should institute proper controls with regards to conduct of meetings.

Although an isolated case, a gap was noted in the approval of travel, especially outside

the country. The Commission ought to develop a policy on travel, both local and

foreign for all cadre of staff.

There was a weakness with regards to provision of ,uPport documentation for
payment by a Commissioner. ln future, there is need to thoroughly examine the

support documentation by Directorate of Finance to enable accountability of budgeted

reS0urces.
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