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PRELIMINARIES

Establishment and Mandate of the Committee

The Standing Committee on Justice, Legal Affairs and Human Rights is established

under standing order 228 of the Senate Standing Orders and is mandated 'to consider

all matters relating to constitutional affairs, the organisation and administration of law

and justice, elections, promotion of principles of leadership, ethics, and integrity;

agreements, trealies and conventions; and implementation of the provisions of the

Constitulion on human rights.'

Membership of the Committee

The Committee is comprised of -
I ) Sen. Wakili Hillary Kiprotich Sigei, MP

2) Sen. Raphael Chimera Mwinzagu, MP

3) Sen. Fatuma Adan Dullo, CBS, MP

4) Sen. William Cheptumo Kipkiror, CBS, MP

5) Sen. Hamida AliKibwana, MP

6) Sen. Catherine Muyeka Mumma, MP

7) Sen. Veronica W. Nduati, MP

8) Sen. Karen Njeri Nyamu, MP

9) Sen. Andrew Omtatah Okoiti, MP

- Chairperson

- Vice-Chairperson

- Member

- Member

- Member

- Mcmbcr
- Member
- Mernber

- Member

The Minutes of the Committee in considering the Petition by Mr. Taratisio Ireri Kawe

to amend the Constitution and relevant laws on the election of the Deputy President and

Deputy Governor whenever those positions fall vacant are attached to this Report as

Annex I.
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FOREWORD BY THE CHAIRPERSON

Honourable Speaker,

The Petition by Mr. Taratisio Ireri Kawe proposing amendments to the Constitution and

other laws on the election of a Deputy President and Deputy Governors whenever the

positions become vacant was reported in the Senate on Wednesday, 20'.h September,

2023, following which it was committed to the Standing Committee on Justice, Legal

Affairs and Human Rights for consideration.

The Petitioner prayed that the Senate introduces provisions to provide for direct election

of a Deputy President or Deputy Govemor whenever such a vacancy arose, and to

provide for the appointment of someone to act in that position pending the holding of
such direct elections to fill the position.

Honourable Speaker,

Upon committal of the Petition to the Committee, the Committee proceeded to invite

the Petitioner who presented his testimony before the Committee, and invited responses

and submissions tiom kcy stakeholders who the Cornmittee felt would cnrich its
understanding of and consideration of the Petition. Following this call, the Committee

received submissions from Katiba Instirute, Kenya Law Reform Commission, and the

Council of Governors.

Arising from these interactions, the Committee adopted its findings and

recommcndations, which are set out at Chaptcrs Three and Four of this Report. Notably,

the Committee found the Petition to be without merit, and recommends that no further

action be taken thereon. This is on the basis that -

i) the Constitution and statutes anticipated that vacancies would arise in the positions

of deputy president and deputy govemor, and came up with elaborate mechanisms

for how such positions would be filled, including the approval of the nominee

thereon by the National Assembly or the respective county assembly;

ii) in approving such a nominee, the National Assembly and county assembly

exercise their delegated powers under Article I of the Constitution, therefore

ensuring legitirnacy of the office holders; and

iii) the existing process ensures continuity in service delivery, encourages economic

and administrative stability, and mirrors best practice in comparative jurisdictions.
t
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Honourable Speaker,

I take this opportunity to commend the Members of the Committee for their devotion

and commitment to duty which made the consideration of the Petition successful. I also

wish to thank the Offices of the Speaker and the Clerk of the Senate for the support

extended to the Committee in undertaking this assignment.

Honourable Speaker,

It is now my pleasant duty, pursuant to Standing Order 238(2), to present the Report of
the Standing Committee on Justice, Legal Affairs and Human rights on the Petition by

Mr. Taratisio Ireri Kawe proposing amendments to the Constitution and relevant laws

on the election of the Deputy President and Deputy Governor whenever those positions

fall vacant.

Signed Date.....l.+.,. 1.0.'. P.?3.

SEN. WAKILI HILLARY SIGEI, MP
CHAIRPERSON, STANDING COMMITTEE ON JUSTICE, LEGAL AFFAIRS

AND HUMAN RIGHTS
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ADOPTION OF THE REPORT ON THE PETITION BY MR. TARATISIO
IRERI KAWE TO AMEND THE CONSTITUTION AND RELEVANT LAWS
ON THE ELECTION OF THE DEPUTY PRESIDENT AND DEPUTY
GOVERNOR WHENEVER THOSE POSITIONS FALL VACANT

We, the undersigned Members of the Standing Committee on Justice, Legal

Affairs and Human Rights, do hereby append our signatures to adopt this Report.

No Name Signature

Sen. Wakili Hillary Kiprotich Sigei, MP

(Chairperson)

- -,1

) Sen. Raphael Chimera Mwinzagu, MP

(Vice-Choirperson)
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Sen. Williarn Cheptumo Kipkiror, CBS, MP

Sen. Hamida AliKibwana, MP
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Sen. Catherine Muyeka Mumma, MP

Sen. Veronica W. Nduati, MP

Sen. Karen Njeri Nyamu, MP

Sen. Andrew Omtatah Okoiti, MP
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CHAPTER ONE: INTRODUCTION

1.0 Summary of the Petition

The right to present petitions to public authorities is provided for at Article 37 of
the Constitution. Article I I 9( 1) further provides that ' Evetlt person has a right to
petition Parliament to consider any matter within its authority, including to enact,

amend or repeal any legislation.'

Parliarnent enacted the Petition to Parliarnent (Procedure) Act (No. l2 of 2012) to

make provision for the procedure for the exercise of this rigltt. Further, Part XXVII
of the Standing Orders of the Senate also makes provision of how this right may

be exercised.

Pursuant to the said provisions, at the sitting of the Senate held on Wednesday,

20th September, 2023,, the Speaker of the Senate reported to the Senate that a

Petition had been submitted by Mr. Taratisio Ireri Kawe proposing to amend the

Constitution and relevant laws on the election of the Deputy President and Deputy

Governor whenever those positions fall vacant. A copy of the Petition is attached

to this Rcport as Annex 2.

4. The salient issues contained in the Petition were -

a) That, Article 149(l) of the Constitution shifts the powerof electing a Deputy

President from the people to an individual person and eventually an

endorsement by the National Assernbly, which is contradictory and

unconstitutional;

c) Article 182(4) of the Constitution which permits the Speaker of a County

Assembly to act as the Governor in cases whereby the Deputy Govemor
cannot assume the office, has created a situation where the office of the

Governor is held by a person not elected by the people of Kenya and is

therefore unconstitutional.

J

2

b) There is a dangerous precedent which was set in four counties, namely Wajir,

Kiambu, Nyeri and Nairobi where Deputy Govemors assumed offices of the

Governor and appointed Deputy Governors who were never exposed to the

electoral process. The Petitioner submits that this is as a result of Article 182

of the Constitution on the vacancy in the office of the County Governor; and
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5. The Petitioner therefore prayed that -
a) The Senate amends the Constitution by introducing the sections of law which

will provide for a by-election of the Deputy President and Deputy Govemor

after the assumption to the Presidency by the elected Deputy President and

after the ascendancy of the elected Deputy Governor to the office of the

Governor, respectively;

b) The Senate arnends the relevant law to give the President power to appoint a

Cabinet Secretary in an acting capacity as a Deputy President for a period of
six months within which an election for a substantive Deputy President shall

have been done;

c) The Senate amends the relevant law to give the County Governor power and

authority to appoint a County Secretary in an acting capacity as a Deputy

Governor for a period of six months within which an election for a

substantive Deputy Covernor shall have been done; and

d) The Senate amends the Elections Act,20ll, the Independent Electoral and

Boundaries Commission Act,2012, the County Govemment Act,2012, and

any other law touching on the electoral process in Kenya to be in line with
the amended Constitution.

l.l Background: The concept ofJoint Tickets

6 Joint tickets, also known as team-tickets, occur when candidates for the highest

executive offices in a country or state, such as president and govemor, are chosen

from the same political party and run together on a joint ticket in an election. This

system has evolved over time and has become a prominent feature in the electoral

politics of various nations.

The practice of running candidates for president and vice president together

evolved in the nineteenth century. Originally, in the USA, electors cast votes for
two candidates on the sarne ballot for president, and the candidate who finished

second place in the tabulation became vice president. This often resulted in

instances where the president or governor came from one party, and the vice

president or deputy governor came from a different party. For instance, the 1796

elections resulted in victory for President John Adams and Vice President Thomas

Jefferson who were rivals hence causing severe tension.

)
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In such a case, if a president or governor died in office, their deputy, who comes

from the party losing the elections would assume the presidency or govemorship.

The proponents ofjoint tickets in the USA in both presidential and gubernatorial

elections noted that separate tickets were less desirable for the following
reasonsl-
a) There were severe tensions and open animosity between presidents and vice

presidents, who often had very different ideas;

b) when govemors left the state, and lieutenant govemors of the opposite party

acted as governor in their absence they made decisions and appointments that

were out of step with the elected governor's position; and

c) Governors were more likely to include their lieutenant governor in policy

rnaking when they were of the same party and as such voters would get better

value for the money spins on the lieutenant governor's position.

10. They were therefore of the view that-
a) joint tickets facilitate a common expression of policy agendas. For this

reason, they contribute to more programmatic political debate and more

effective governance; and

b) joint tickets are bctter for national unity and succession planning.

I l. On the other hand, opponents of joint tickets were of the view that-
a) joint tickets deprived voters oftheir right to vote for lieutenant gubernatorial

candidates of their choosing;

b) having a governor and lieutenant governor ofdifferent parties was beneficial

because it could provide a check on the governor's power; and

c) team-tickets allowed the gubernatorial nominces or their parties to artificially
form a ticket in the search the lieutenant gubematorial nominees would be

selected for their ability to balance the ticket not their competence.

12. The practice ofhaving separate tickets for the presidential and vice-presidential

elections was adopted by the Philippines and is still practised there to date. Similar
practices still exist in some US states, although it was abandoned in federal

elections in the 1800s.

I T. Quinn Yeargain, One Vote, Two ll/inners: Team-Ticket Guhernatorial Elections and the Needfor Further
Reforn, 75 U. Miami L. Rev. 751 (2021) <https //repository.law.nriami.edu/umlr/vol7 5liss3l4> accessed l6
October 2023
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1.2 The Constitution of Kenya Review Commission Report

13. The Constitution of Kenya Review Commission was established by the

Constitution of Kenya Review Act (No. 9 of 2008) with the mandate to review the

Constitution and make recommendations that would reflect and safeguard a free

and democratic system of government that enshrines good governance,

constitutionalism, the rule of law, human rights, and gender equity.2

14. The Commission recommended new structure whereby presidential candidates

would nominate an individual to be the vice president and that individual would

be the running mate. In the event of the death, impeachment or resignation of the

President, the Vice President, upon approval by Parliament, would assume the

office of the President for the remainder of the term.

15. The rationale behind the recommendation was to ensure a transparent and

effective guideline for succession to the office of the president. The Commission

noted that the President would be elected by the people of Kenya through universal

suffrage therefore, the vice-presidential office holder would have been

democratically elected as well.

1.3. Legal provisions on the filling of a vacancy in the office of President, Deputy
President, County Governor, and Deputy Governor

16. Article l(l) of the Constitution provides that all sovereign powerbelongs to the

people of Kenya and shall be exercised only in accordance with this Constitution.

Article l(2) provides that the people may exercise their sovereign power either

directly or through their democratically elected representatives.

17. Article 146 (2) of the Constitution provides that, when a vacancy occurs in the

office of President-
i) the Deputy President shall assume office as President for the remainder of

the tenn ofthe President; or
ii) If the office of Deputy President is vacant, or the Deputy President is unable

to assume the office of President, the Speaker of the National Assembly shall

act as President and an election to the office of President shall be held within
sixty days after the vacancy arises in the office ofPresident.

4

,) Vacancy in the ofJice of President or Deputy President

2 Constitution of Kenya Review Cornnrission (CKRC), The./inal report of the Conslitution of Kenya Reviev
Commission, CKRC, 2005
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18. Once there is a vacancy in the office of the deputy president, Article 149 (l)
provides that within fourteen days after a vacancy in the office of Deputy President

arises, the President shall nominate a person to fill the vacancy, and the National

Assembly shall vote on the nomination within sixty days after receiving it. A
simple majority in the National Assembly is required for approval of the nominee.

b) Vacancy in the office of Governor or Deputy Governor

I 9. Article 182 (2) provides that, if a vacancy occurs in the office of counfy govemor,

the deputy county governor shall assume office as county governor for the

remainder of the term of the county governor.

20. Article 182 (4) further provides that if a vacancy occurs in the office of county

govemor and that of deputy county govemor, or if the deputy county governor is

unable to act, the speaker of the county assembly shall act as county governor.

Article 182 (5) provides that if a vacancy occurs in the circumstances

contemplated under clause (4), an election to the office of county governor shall

be held within sixty days afterthe speakerassumes the office of counry governor.

2l From the foregoing, it is clear that, although the line ofsuccession is provided for
in case the office ofthe governor falls vacant, the Constitution does not have any

provisions on how the office ofthe deputy county governor is to be filled, as the

provisions regarding the filling of the office were to be covered in county

legislation enacted pursuant to arlicle 200 (2)(c) of the Constitution, which

contemplates legislation on 'the manner of electiott or appointment of persons to,

and their removal from, ffices in county governments, including the

qualifications of voters and candidates.'

22. The County Governments Act, when initially passed by Parliament did not contain

provisions on filling of a vacancy in the office of the deputy governor, hence

leaving a lacuna.

23. For this reason, the Speaker of the County Assembly of Embu, in 2015, sought an

advisory opinion from the Supreme Court of Kenya, In Re Speaker, County

Assentbly of Embu [2018] eKLR. The Speaker sought advice on, among other

matters, the criteria for filling the vacancy that occurs in the Office of the Deputy

County Governor, where the originally elected Deputy Governor assumes office
as Govemor, after impeachment of the elected County Governor.

5
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24. In its advisory opinion, rendered in 2018, the Supreme Court advised as follows
regarding filling of a vacancy in the office of a deputy county govemor that occurs

for any reason whatsoever-

The.foregoing principle calls.for a reading of'Article 182 of the Constitution

alongside Article 149, which makes provision for the procedure and timelines

for filling a vacancy in the Office of the Depu4, President. From the signal

embodied in Article 149 of the Conslitution, and in the absence of any

applicable legislalive provision, we hold that, where a vacancy occurs in the

Ollice of the Deputy County Governor, the Governor shall within.fourteen days,

nominate a person to fill such vacancy. The County Assembly shall vote on the

nomination within sixtlt days after receiving il. Ilhere a vacancy occurs in both

lhe ffices of County Governor and Deputy County Governor at the same time,

the office of the Deputy County Governor shall remain vacant until the election

of a new Governor. The new Governor shall nominate a person to fill the

vacancy within.fourteen days after as.suming ffice. The County Assembly shall

vote on the nomination within sixty days after receiving it. For the avoidance

of doubt, we hereby state that this holding shall obtain in all circumstances

pursuant to which the Office of the Deputy Governor may become vacanl as

contemplated by the Constitulion, i.e. death, resignation or impeachment.

25. Following this advisory opinion, Parliament, in 2020, amended the County

Govemment Act (No. 17 of 2012) to provide for the filling of a vacancy in the

office of the deputy govemor.

26. The County Govemment Act, provides in section 32C that a vacancy in the office

of deputy govemor shall occur if the holder of the office-
(a) dies;
(b) resigns by a notice, in wriling, addressed to the governor;
(c) ceases to be eligible./br nomination as deputy govenor under Article

180(5) of the Constitution;
(d) assumes the olrtce of governor under Article 182(2) of the Constitution;
(e) is convicted of an offence punishable by imprisonment for at least six

months; or
(f) is removed.from of/ice under this Act.

27. Section 32D provides that where a vacancy arises in the office of a deputy

govemor as provided for under section 32C, the governor shall within fourteen

days, nominate the deputy governor; and with the approval of the county

6



assembly, appoint a deputy govemor. The person nominated for appointment as

deputy governor shall be a person eligible for election as governor.

28. The county assernbly has fourteen days to consider a motion for approval for the

appointment of the deputy governor, and resolve whether to approve the motion

and is deemed to have approved the motion for the appointment of the deputy

govemor upon the lapse of fourteen days and having failed to make a resolution.

The motion is to be supported by a simple majority of the members of a county

assembly.

29. In order to fully appreciate the Petitioner's intention, it is important

contextualise by assessing different jurisdictions and how they handle

succession matters in instances when these otfices become vacant.

to

the

a) United Stotes of America

30. The 25th Amendment of the US Constitution deals with the presidential succession

procedurc when thc officc becomes vacant for a varicty ofrcasons including dcath

and resignation. It states that the Vice President shall become the president.

Section 2 of this Amendment provides that whenever there is a vacancy in the

office of the Vice President, the President shall nominate a Vice President who

shall take office upon confirmation by a majority vote of both Houses of Congress.

31. Prior to enactment of this Amendnrent, the office of the Vice President would

remain vacant until the next election once the Vice President assumed the

presidency. Sixteen vacancies occurred between 1789 and 1967, and these

remained unfilled until the next election.

32. This Amendment was enacted in 1967, and used twice in the 1970s. First, Vice

President Spiro Agnew resigned on 10th October, 1973, and President Nixon
nominated Gerald R. Ford of Michigan to succeed him, following the procedures

of section 2 of the Amendment for the first time. The Vice President assumed

office upon confirmation of his appointment by both Houses. Secondly, when

President Richard M. Nixon resigned on 9th August , \974, and Vice President Ford

immediately succeeded him as president. President Ford thereafter nominated

Nelson A. Rockefeller of New York to be Vice President and he assumed office
upon confirmation by both Houses.

7
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33. Robert S Rankin, a scholar from Duke University3 opines that presidential

succession in the US receives scant attention. However, in the circumstance where

a Vice President ascends to the Presidency and there is a vacancy in the vice
presidency, the question ofsuccession creates a state ofpanic. The article points

out that voters ultimately elect the president and vice president, while the issue of
vesting the line of succession in other Officers of the State ultimately lands in the

hands ofCongress.

b) South Africa

34. In the case of South Africa, the Constitution, in article 90( I ) provides that where

a vacancy arises in the Office of the President, an office-bearer acts as President

in the following order: The Deputy President, a Minister designated by the

President, a Minister designated by the other members of the Cabinet or finally,
the Speaker until the National Assembly designates one of its other members.

35. Despite having a very distinctive electoral process from Kenya, South Africa
stands out as another jurisdiction whose Constitution prescribes the succession

lineage ofits vacant presidential offices.

c) Ghana

37. The Constitution of Ghana goes further to appoint the Speaker of Parliament in

the instance both the Vice President and the President are unable to perform their

functions under the condition that a fresh election is held within three months of
his assumption of office.

3 Presidential Succession in the United States: Roben S. Rankin The Journal ol Politics 1946 8:l ,44-56

8

36. Similarly, Ghana's electoral process involves the president and vice-president

running on a single ticket, in which the presidential candidate declares their

running mate before the election. In addition, Article 60(6) of the Constitution
provides that "whenever the President dies, resigns or is removedfrom ffice, the

Vice-President shall assume ofiice as Presidentfor the unexpired term of ffice of
the President with effecl from the date of the death, resignation or removal of the

President ". The Vice-President is required under article 60(10), upon assuming

office as President under clause (6) of this Article, to nominate a person to the

office of Vice-President subject to approval by Parliament.



d) Nigeria

38. In Nigeria, similar to Kenya, the president and vice president run for election on a

single ticket, and so do the govemor and deputy governor. The process of filling
the vacancies in both countries is also largely the same.

39. Article 146(1) of the Constitution of Nigeria provides that the Vice-President shall

hold the office of President if the office becomes vacant by reason of death or

resignation, impeachment, permanent incapacity or the removal of the President

from office for any other reason in accordance with Article 143 of the

Constitution.

40. Additionally, Article 146(3) provides that where the oftlce of Vice-President

becomes vacant by reason of death or resignation, impeachment, permanent

incapacity or removal under the Constitution, by his assumption of the office of
President, or for any other reason, the President shall nominate and, with the

approval of each House of the National Assembly, appoint a new Vice-President.

41 . With regard to a vacancy in the deputy governor's office, Article 191(3) of the

Constitution of Nigeria, provides that-

"llhen the ffice of Deputy Governor becomes vacant (a) bv reason of death,

resignation, impeachment, permanent incapacity or removal in accordance

with Article 188 or 189 of the Constitution; (b) by his assumption of the ffice
of Governor of a State in accordance with sub-section I of this section; or (c)

.for any other reason, the Governot' shall nominate with approval of the House

o/'Assentbly of the State, appoint a Deputy Governor."

9



CHAPTER TWO: CONSIDERATION OF THE PETITION

2.0 Introduction

42. Upon committal of the Petition to the Standing Committee on Justice, Legal
Affairs and Human Rights for consideration, the Committee proceeded to invite

the Petitioner who presented his arguments in favour of the prayers contained in

the Petition. The Committee furlher invited written submissions on the Petition,

whereupon it received comments from Katiba Institute, Kenya Law Reform

Cornrnission, and the Council of Governors.

2.1 Submissions by Katiba Institute

43. Katiba Institute submitted its comments on the Petition vide a letter dated 30th

October, 2023 (Annex 3). The Institute submitted that -

a) the appointment of the Deputy President is not unconstitutional considering

the nature of the election which is on a joint ticket with the presidency.

Further, they highlighted the pragmatism of the candidates selecting their

running matcs, in order to have an individual they can work with
harmoniously, as opposed to an individual imposed on them in the event that

the Deputy offices have their own, separate election as proposed in the

Petition.

b) there is an assumption that the people are exercising their power through

their elected representatives when the appointment is subjected to approval

from the national and county government, therefore, the process is not purely

appointive or unconstitutional as clairned in the Petition.

c) the current system of elections is effective in reducing costs of elections,

therefore necessitating a by-election after every vacancy in the Deputy

President or Deputy Governor offices would be costly and challenging.

d) on the concem raised in the Petition highlighting the Nairobi Metropolitan

Services as an example of usurped power, that the matter was underjudicious
public interest litigation and was triggered by the overstepping of the

National government after the removal of the Govemor. The Courts would
provide guidance on how to avoid similar situations in future, once the matter

was concluded.

l0



44. Katiba Institute therefore prayed that the Senate finds the proposed amendment to

be without merit.

2.2 Submissions by Kenya Law Reform Comnrission

45. The Kenya Law Reform Commission submitted its comments on the Petition vide

a letter dated 30th October, 2023 (Annex 4). KLRC observed that -

a) according to Article 1(2) of the Constitution, the sovereign power the

citizens of Kenya exercise is through elected representatives, therefore the

processes provided for in the Constitution and the County Governments Act
2012, which prescribes presidential nomination and a legislative vote, while

for Deputy Governors, a nomination as well as approval vote by the County

assembly, are sufficiently valid, legal and uphold the sovereignty principle.

b) the exercise of sovereign authority through their democratically elected

representatives when vacancies in offices occurs is in line with global best

practices.

c) the filling of vacant seats without the need for an immediate clcction ensures

continuity and political stability. This is because these offices fall vacant

through sudden death, illness or resignation therefore unpredictable and can

disrupt the normal functioning of government. This continuity ensures there

is no power vacuum.

d) the current process encourages economic and administrative stability. When

governments are in a constant state of flux due to constant elections, this

leads to uncertainty and hesitation in business and investment decisions.

Continuity in government provides a predictable environtnent for economic

and administrative activities.

e) conducting elections affects efficiency of govemment officials in conducting

their mandates and ensuring delivery of services to the people, through

frequent distractions.

0 the current system prevents the abuse and corruption that frequent elections

cause. Continuity rninimises the potential for electoral misconduct or the

exploitation of transitional phases in govemment.

ll



g) frequent elections can erode public confidence and trust ifthey are perceived

as unnecessary or disruptive.

h) continuity is cost effective to avoid all the expenses associated with frequent

elections including campaign costs, logistical expense, and administrative

overhead.

46. The Commission therefore prayed that the Committee rejects the proposed

amendments to the Constitution and other laws on the election of a Deputy

President and Deputy Governor.

2.3 Submissions bv the Council of Governors

47. The Council of Governors submitted its comments on the Petition vide a letter

dated 26th October, 2023 (Annex 5). In its submissions, the Council observed that

a) the court gave an advisory opinion in the case of Re Speaker, County

Assembly of Embu (2015) eKLR, lhat where a vacancy occurs in the office

of the Deputy Govemor, the Governor shall within fourteen days nominate

a person to fill it and the County Assembly is to vote on the nomination

within sixty days of receiving it. The above advisory led to the introduction

of Sections 32A, 32B,33C and 33D of the County Governments Act (No.

t7 of20t2).

b) there are sufficient laws in place that guide the nomination process ln

instances of vacancies addressed in; The Constitution, The County

Govemment Act, Public Appointments (County Assemblies Approval) No.5

of 2Ol7 and the Public Appointments (Parliamentary Approval) No. 33 of
201 l.

c) Article 1 of the Constitution prescribes that the sovereign power of the

people can be exercised through elected representatives. Therefore, the

legislative vote by both Assemblies on the nomination candidate to Deputy

President and Deputy Governor sufficiently represents the people of Kenya

through their delegates; the mernbers of National and County Assembly

respectively.

t2

i) the Constitution and the relevant electoral laws sufficiently provide for the

situations addressed in the Petition; therefore it would be redundant to repeat

thern.



d) Section 146 of the Nigerian Constitution provides a similar process when it
comes to filling the vacancy in the Office of the Vice President. It is therefore

a global best practice.

e) There is no need to amend the Constitution by bringing in a lengthy

electioneering process. Instead, the National and County governments

should be tasked with encouraging public participation when considering the

motion for approval of the nornination of a candidate to fill a vacancy in the

Deputy President and Deputy Governor offices.

48. The Council, as was the case with Katiba Institute and the Kenya Law Reform

Commission, recommended that the Committee rejects the proposed amendments.
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CHAPTER THREE: OBSERVATIONS

49. Having considered the Petition and the subrnissions received thereon, the Standing

Committee on Justice, Legal Affairs and Human Rights observes that -

a) the constitutions of various countries prescribe how vacancies in the office

ofthe president, deputy president, and various state executive positions such

as the office of the govemor and deputy governor are to be filled;

b) the respective parliaments in such instances exercise the people's sovereign

power to approve persons nominated to fill the vacancy of vice president or

deputy governor;

c) Kenya, pursuant to the Constitution of Kenya, and County Governments Act,

No. I7 of 2012, has adopted similar practices as other countries in filling the

vacancies in the office of the president, deputy president, govemor, and

deputy governor;

d) the deputy president or deputy governor, having been elected through

univcrsal suffiagc in a joint ticket with the president or govcrnor, is

considered to have been den-rocratically elected to office, and voters have

adequate notice that the deputy president or deputy governor is the automatic

successor to the president or governor at the time ofelections;

e) although the line of succession is provided for in the Constitution in case the

office of the govenror falls vacant, the Constitution does not have any

provisions on how the office of the deputy county govemor is to be filled, as

the provisions regarding the filling of the office were to be covered in county

legislation enacted pursuant to article 200 (2Xc) of the Constitution, which

contemplates legislation on 'the mdnner of election or appointment of
persons to, and their removal from, ffices in county governments, including

the qualifications of'voters and candidates ', i.e. the County Governments

Act, No. 17 of 2012.

0 the procedure of filling the vacancy in the office of the deputy govemor ls

outlined under sections 32C and 32D of the County Governments Act as

recommended by the Supreme Court in its advisory opinion issued to the

Speaker of the County Assembly of Embu in 2018, which court has also

affirmed the intention of the Kenyan people on how to fill vacancies when

enacting article 149 of the Constitution;

l4
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g) the ultimate authority of approving nominees to fill vacancies in the office of
the president, govemor deputy president or deputy governor rests with the

National Assembly and the county assembly, who exercise the democratic
authority vested upon them by the Constitution, thus the filling of vacancies

cannot be said to be unconstitutional; and

h) holding fresh elections any time there is a vacancy in the said offices would
keep the country in a perpetual state of election fever which often disrupts
the economic and social wellbeing of the citizens.

,
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CHAPTER FOUR: RECOMMENDATION

50. Arising frorn its observations as set out in the preceding Chapter, the Standing

Committee on Justice, Legal Affairs and Human Rights finds the Petition to be

without merit, and recommends that no further action be taken on it.

(
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l3rlr PARLIAMENT l2ND SESSION

MINUTES OF THE SEVENTY-NINTH SITTING OF THE STANDING
COMMITTEE ON JUSTICE LEGAL AFFAIRS AND HUMAN RIGHTS HELD
ON THURSDAY. 5TH OCTOBER. 2023 AT 8.OO A.M. AT COMMITTEE ROOM
5. FIRST FLOOR, MAIN PARLIAMENT BUILDINGS AND ON THE ZOOM
ONLINE MEETING PLATFORM.

PRESENT
l. Sen
2. Sen
3. Sen
4. Sen
5. Sen
6. Sen
7. Sen
8. Sen

Wakili Hillary Kiprotich Sigei, MP
Raphael Chimera Mwinzagu, MP
Fatuma Adan Dullo, CBS, MP
Hamida Ali Kibwana, MP
Veronica W. Maina, MP
Catherine Muyeka Mumma, MP
Karen Njeri Nyamu, MP
Andrew Omtatah Okoiti, MP

Charles Munyua
Lilian Waweru
Lynn Aseka
Ndindi Kibathi
Josphat Ng'eno
Judith Aoka
David Barasa

- Chairperson (Choiring)
- Vice-Chair
- Member
- Member
- Member
- Member
- Member
- Member

]
ABSENT WITH APOLOGY
l. Sen. William Cheptumo Kipkiror, CBS, MP

SECRETARIAT

- Member

- Senior Cler Assistant
- Legal Counsel II
- Clerk Assistant lll (Taking Minutes)
- Research Officer III
- Media Relations Officer III
- Audio Officer III
- Assistant Serjeant at Arms

l. Mr
2. Ms
3. Ms
4. Ms
5. Mr
6. Ms
7. Mr

The Chairperson called the meeting to order at seventeen minutes past eight O'clock
and opened with a word of prayer. This was followed by a self-introduction session by
the Senators, secretariat and the Petitioner.

a
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IN ATTENDSNCE _ PETITIONER
1. Mr. 'Iaratisio Ireri Kawe

MIN. NO.389/2023 PRELIMINARIES
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MrN. NO.39012023 ADOPTION oF THE AGENDA

The agenda of the meeting was adopted having been proposed by Sen. Karen Njeri

Nyamu, MP and seconded by Sen. Raphael Chimera Mwinzagu, MP'

MrN. NO. 39112023 CONFIMAT ION OF MINUTES OF THE PREVIOUS
MEETINGS I

a)

b)

c)

d)

e)

c)

'fhe Minutes of the 63'd Sitting held on wednesday, 26th July, 2023 were confirmed

as a true record of proceedings, after being proposed by Sen. Andrew Omtatah

Okoiti, MP and seconded by Sen. Fatuma Adan Dullo, CBS' MP'

The Minutes of the 73'd Sitting held on Tuesday, l2th September, 2023 were

confirmed as a true record of proceedings, after being proposed by Sen. Catherine

Muyeka Mumma, MP and seconded by Sen. Andrew Omtatah Okoiti, MP'

The Minutes of the 74th Sitting held on wednesday, l3th September,2023 were

confirmed as a true record of proceedings, after being proposed by Sen. Catherine

Muyeka Mumma, MP and seconded by Sen' Fatuma Adan Dullo, CBS, MP'

The Minutes of the 75th Sitting held on Thursday, l4th September, 2023 were

confirmed as a true record of proceedings, after being proposed by Sen. Andrew

Omtatah Okoiti, MP and seconded by Sen. Fatuma Adan Dullo, CBS' MP'

The Minutes of the 76s Sitting held on Tuesday, lgth September, 2023 were

confirmed as a true record ofproceedings, after being proposed by Sen. Catherine

Muyeka Mumma, MP and seconded by Sen. Andrew Omtatah Okoiti, MP'

The Minutes of the 77s Sitting held on Wednesday, 20th September, 2023 were

confirmed as a true record of proceedings, after being proposed by Sen. Andrew

Omtatah Okoiti, MP and seconded by Sen. Catherine Muyeka Mumma, MP'

The Minutes of the 78th Sitting held on Thursday, 2l't September,2023 wete

confirmed as a true record of proceedings, after being proposed by Sen. Catherine

Muyeka Mumma, MP and seconded by Sen' Andrew Omtatah Okoiti' MP'

a

r)

MIN. NO.39212023 MATTERS ARIS ING FROM MINUTES OF THE
PREVIOU S MEETINGS

i) Minute No. 3 I 4/202 3 - proposed Breakfast Meeting with the Independent Electoral

and Boundaries Commission

The meeting was informed that, in the Committee workplan for October and November

2023, ahigi-level meeting on review of electoral laws was proposed to be held on l Tth

November, 2023, which would bring together the IEBC and other stakeholders.

)
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The Chairperson adjourned the meeting at twenty-four minutes past nine O'clock. The

next meeting was scheduled to be held on Wednesday, I lth September,2023 at eight

ii) that the Committee invites views from key stakeholders before concluding its

consideration of the Petition.

MIN. NO.3 023 ADJOURNMENT

O'clock.

SIGNED

DATE l,rl

t
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ii) Minute No. 387/2023 - meeting with the Cabinet Secretaryfor Lands to consider
the Petition by Ms. Zipporah C. K. Seroney

The Committee noted that, while Summons had been issued requiring the Cabinet
Secretary for Lands, Public Works, Housing and Urban Development to appear before
the Committee on Wednesday, I ls October, 2023, a Cabinet reshuffle had since been
carried out, a result of which there was a new Cabinet Secretary for Lands.

Noting that the report on the Petition was overdue, the Committee observed that the
Principal Secretary may be invited to appear before the Committee on the said date to
respond to the Petition.

The Committee was further informed that -
a) a copy of the response received from the Ministry of Lands had been shared with

the Petitioner, as directed by the Committee; and
b) drafting of the Committee report on the Petition was underway.

The Committee was taken through and noted the status of legislative business before
the Committee.

MIN. NO.39412023 WORK PLAN OF THE COMMITTEE FOR

Upon invitation by the Chairperson, the Petitioner took the Committee through the
Petition and explained to Members the background and rationale for the proposed
amendments to the Constitution and statute on the procedure for filling the position of
Deputy President or Deputy Governor whenever a vacancy arose.

Following deliberations, the Committee resolved -
i) that a brief be prepared for consideration by the Committee on the law and practice

in comparative jurisdictions where elections were held on a joint ticket, including
how a vacancy in the office of the deputy was filled; and

t

I

Page 3

MIN. NO.393/2023 CONSIDERATION OF LEGISLATIVE BUSINESS
BEFORE THE COMMITTEE

OCTOBER AND NOVEMBER. 2023

The Committee was taken through and approved the proposed work plan of the
Committee for October and November,2023.

MIN. NO.395/2023 MEETING WITH MR. TARATISIO IRERI KAWE.
THE PETITIONER. TO DELIBERATE ON A
PETITION CONCERNING INTRODUCTION OF AN
AMENDMENT TO THE CONSTITUTION OF
KENYA AND OTHER RELEVANT LAWS ON THE
ELECTION OF THE DEPUTY PRESIDENT AND
DEPUTY GOVERNORS



a

,5-":
l3rH PARLIAMENT l2ND sESsIoN

MINUTES OF THE EIGHTY-SECOND SITTING OF THE STANDING
COMMITTEE ON JUSTICE. LEGAL AFFAIRS AND HUMAN RIGHTS HELD
ON TUESDAY. ITTH oCTOBER.2023 AT 8.OO A.M. AT COMMITTEE ROOM
5. FIRST FLOOR. MAIN PARLIAMENT BUILDINGS AND ON THE ZOOM
ONLINE MEE G PLATFORM

Raphael Chimera Mwinzagu, MP
Fatuma Adan Dullo, CBS, MP
William Cheptumo Kipkiror, CBS, MP
Hamida Ali Kibwana, MP
Catherine Muyeka Mumma, MP
Veronica W. Maina, MP
Karen Njeri Nyamu, MP
Andrew Omtatah Okoiti, MP

PRESENT
l. Sen.

2. Sen.

3. Sen.

4. Sen.

5. Sen.

6. Sen.

7. Sen.

8. Sen.

- Vice-Chair (Chairing)
- Member
- Member
- Member
- Member
- Member
- Member
- Member

ABSENT WITH APOLOGY
l. Sen. Wakili Hillary Kiprotich Sigei, MP

SECRETARIAT
Mr. Charles Munyua
Ms. Lilian Waweru
Ms. Lynn Aseka
Ms. Ndindi Kibathi
Mr. Constant Wamayuyi
Mr. Josphat Ng'eno
Ms. Judith Aoka
Mr. David Barasa

- Chairperson

- Senior Clerk Assistant
- Legal Counsel II
- Clerk Assistant lll (Taking Minutes)
- Research Officer III
- Research Officer III
- Media Relations Officer III
- Assistant Audio Officer
- Assistant Serjeant at Arms

I

2

3

4
5

6

7

8

MIN. NO. 40612023 PRELIMINARIES

Senator Fatuma Dullo, CBS, MP called the meeting to order at twenty-six minutes past
eight O'clock and opened with a word of prayer.

MIN. NO. 407t2023 ADOPTION OF THE AGENDA

The agenda of the meeting was adopted having been proposed by Sen. Andrew Omtatah
Okoiti, MP, and seconded by Sen. Catherine Muyeka Mumma, MP.
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PETITION BY MR. TARATISIO IRERI KAWE
CONCERNING INTRODUCTION OF AN
AMENDMENT TO THE CONSTITUTION OF

KENYA AND OTHER RELEVANT LAWS ON THE
ELECTION OF THE ELECTION OF THE DEPUTY
PRESIDENT AND DEPUTY GOVERI\ORS

The Committee resumed consideration of the Petition by Mr. Taratisio Ireri Kawe

conceming introduction of an amendment to the Constitution of Kenya and other

relevant laws on the election of the election of the Deputy President and Deputy

Governors, whereupon it was taken through a research and legal brief and Petition.

During deliberations, the Committee observed that -
l) the Constitution and the County Govemments Act set out an elaborate procedure to

be followed in filling a vacancy in the office of the Deputy President or a Deputy

Govemor whenever such a vacancy arises;

2) the President and the Deputy President, at the national level, and the Governor and

Deputy Governor, at the county level, are elected on a joint ticket during elections.

Consequently, it could not be argued that the Deputy President or a Deputy

Governor has not been elecled by the people;

3) the procedure for filling a vacancy in the office of Deputy President or Deputy

Govemor required approval by Parliament and by the relevanl County Assembly,

respectively;
+; Article 1(2) of the Constitution provides that 'The people may exercise their

sovereign power eilher directly or through their democratically elected

representatives'. Consequently, in approving nominees for appointment as Deputy

Presidenl or Deputy Governor, Parliament and the relevant County Assembly do so

in accordance with the sovereign power vested upon them;

5) the framers of the Constitution, given the cost and disruption brought about by

elections, opted to create a path for the filling ofsuch vacancies whenever they arose

without having to go to an election. This was deemed a reasonable way of dealing

with the situation;
6) the dysfunction in some of the counties, arising from soured relationships between

Governors and their Deputies, was an issue of concem. Parliament ought to find a

way to address the matter, including -
i) making the process of nominating a candidate for Deputy Governor more open,

participatory, and competitive, so that the Deputy is perceived as a representative

of the people and not merely as a friend or ally of the Governor;

ii) reviewing impcachment laws to make it more difficult to remove a Governor

from office by impeachment; and

iii) assigning specific roles and functions to the office of Deputy Govemor;

Thereupon, the Committee resolved to resume consideration of the Petition on Tuesday,

3l't October, 2023,atwhich it would receive submissions from stakeholders in response

to the Petition.

t
Page 2
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The Committee was informed of an invitation to a Validation Meeting on the National
Peacebuilding Architecture Review process, scheduled to be held in-Nairobi on24h
October, 2023.

MIN. No.409t2023 ANY OTHER BUSINESS

MIN . NO. 410t2023 AD.IOURNMENT

The vice-chairperson adjourned the meeting at twenty-seven minutes past nine
o'clock. The next meeting was scheduled to be held on wednesday, l gth octob er,2023
at eight O'clock.

SIGNED:

DArE : ..............**..Lu.l.ep..*E
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I3TH PARLIAMENT I2ND SESSIoN

MINUTES OF THE EIGHTY- FOURTH SITTING OF THE STANDING
COMMITTEE ONJUSTICE. LEGAL AFFAIRS AND HUMAN RIGHTSHELD
ON TUESDAY.3IST OCTOBE R.2023 AT 8.OO A.M. AT COMMITTEE ROOM
5. FIRST FLooR. MAIN PARLIAMENT BUILDINGS AND ZOOM ONLINE
MEETING PLATFORM

PRESENT
l. Sen. Wakili Hillary Kiprotich Sigei, MP
2. Sen. Fatuma Adan Dullo, CBS, MP
3. Sen. Veronica W. Maina, MP
4. Sen. Catherine Muyeka Mumma, MP
5. Sen. Karen Njeri Nyamu, MP
6. Sen. Andrew Omtatah Okoiti, MP

SECRETARIAT

- Chairperson (Chairing)
- Member
- Member
- Member
- Member
- Member

l. Mr
2. Ms
3. Ms
4, MI
5. Ms
6. Ms
7. Mr

Charles Munyua
Lilian Waweru
Lynn Aseka
Constant Wamayuyi
Ngesa Rosebella
Judith Aoka
David Barasa

- Senior Cler Assistant
- Legal Counsel II
- Clerk Assistant lll (Taking Minutes)
- Research Officer III
- Public Communications Officer III
- Assistant Audio Officer
- Assistant Serjeant at Arms

INATTENDANCE _ KI.]NYA LAW REFORM COMMISSION
1. Mr. Anthony Otieno

MIN. NO 416t2023

- Principal Legal Reform Counsel

PRELIMINARIES

The Chairperson called the meeting to order at fifteen minutes past eight O'clock and

opened with a word of prayer. This was followed by a self - introductory session by the
Members, Secretariat, and the invited guest from Kenya Law Reform Commission.
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ABSENT WITH APOLOGY
l. Sen. Raphael Chimera Mwinzagu, MP
2. Sen. William Cheptumo Kipkiror, CBS, MP
3. Sen. Hamida Ali Kibwana, MP

- Vice-Chair
- Member
- Member
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MIN. No.4t712023 ADOPTION oF THE AGENDA

The agenda of the meeting was adopted having been proposed by Sen. Andrew Omtatah

Okoiti, MP, and seconded by Sen. Catherine Muyeka Mumma, MP'

The Committee resumed consideration of the Petition by Taratisio Ireri Kawe

conceming introduction of an amendment to the Constitution and other relevant laws

on the election of the Deputy President and Deputy Governors, whereupon it was taken

through submissions by the Kenya Law Reform Commission and the Council of

Governors.

'l'he Committec was further informed that the O{fice of the Atlomey General and Katiba

Institute had indicated that they would submit their writtcn submissions on the Petition

later in the week, while the Civil Society Parliamentary Engagement Network indicated

that they had no representations to make in response to the Petition'

During deliberations, the Commiflee observed that -
a) both the Council of Govemors and Kenya Law Reform Commission were of the

considered view that the legislative frameworks in place regarding the filling of a

vacancy in the office of a Deputy President and Deputy Governor were sufficient;

b) both stakeholders further noted that, in approving nominees for appointrnent as

Deputy President and Deputy Governor, respectively, the National Assembly and

the relevant County Assembly exercised the will of the people as delegated to them

under Article l(2) of the Constitution; and

c) the Council of Govemors underscored the need for extensive public participation

to be conducted by the National Assembly or the relevant County Assembly when

considering the suitability of a nominee for appointment as Deputy President or

Deputy Govemor, resPectivelY.

'l'hereupon, the Committee resolved that, upon receipt of the pending submissions, the

Secretariat proceeds to prepare the draft Report for consideration by the Committee.

MrN. NO.4l8/2023 MEETING WITH INVITED STAKEHOLDERS TO

DELIBERATE ON THE PETITION BY TARATISIO

IRERI KAWE CONCERNING INTRODUCTION OF

AN AMENDMENT TO THE CONSTITUTION AND

OTHER RELEVANT LAWS ON THE ELECTION OF

THE DEPUTY PRESIDENT AND DEPUTY

GOVERNORS

I
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MrN. NO. 419t2023 AI)JOURNMENT

The chair adjoumed the meeting at fifty minutes past eight o'clock. The next meeting
was scheduled to be held on Wednesday, l.tNovember,2023 at eight O'clock.
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I3TH PARLIAMENT I2ND SESSION

MIIYUTES OF THE EIGHTY- SIXTH SITTING OF THE STANDING
COMMITTEE ON JUSTICE. LEGAL AFFAIRS AND HUMAN RIGHTS HELD
ON THI.JRSDAY. 2ND NOVEMBER.2023 AT 9.OO A.M. AT COMMITTEE
ROOM 5 FIRST FLOOR MAIN PARLIAMENT BUILDINGS AND ZOONI

PRESENT

ONLINE MEET G PLATFORM

Wakili Hillary Kiprotich Sigei, MP
Fatuma Adan Dullo, CBS, MP
William Cheptumo Kipkiror, CBS, MP
Catherine Muyeka Mumma, MP
Veronica W. Maina, MP
Karen Njeri Nyamu, MP
Andrew Omtatah Okoiti, MP

- Chairperson (Chairing)
- Member
- Member
- Member
- Member
- Member
- Member

l. Sen
2. Sen
3. Sen
4. Sen
5. Sen
6. Sen
7. Sen

ABSENT WITH APOLOGY
l. Sen. Raphael Chimera Mwinzagu, MP
2. Sen. Hamida Ali Kibwana, MP

- Vice-Chair
- Member

- Senior Cler Assistant
- Legal Counsel II
- Clerk Assistant lll (Taking Minutes)
- Research Officer III
- Public Communications Officer III
- Assistant Audio Officer
- Assistant Serjeant at Arms

The Chairperson called the meeting to order at twenty-three minutes past eight O'clock
and opened with a word of prayer.

MIN. NO. 42412023 ADOPTION OF THE AGENDA

The agenda of the meeting was adopted having been proposed by Sen. Catherine
Muyeka Mumma, MP, and seconded by Sen. Andrew Omtatah Okoiti.
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SECRETARIAT
l. Mr. Charles Munyua
2. Ms. Lilian Waweru
3. Ms. Lynn Aseka
4. Mr. Constant Wamayuyi
5. Ms. Ngesa Rosebella
6. Ms. Judith Aoka
7. Mr. David Barasa

MIN. NO. 42312023 PRELIMINARIES
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The Committee resumed consideration of the Petition by Ms. Zipporah C. K. Seroney,

whereupon it was informed that a written request had been received from the Cabinet

Secretary for Lands, Public Works, Housing and Urban Development to appear before

the Committee at a later date.

Following deliberations, the Committee acceded to the request and resolved to re-invite

the Cabinet Secretary to appear before the Committee on a date between l4th and 166

November, 2023, failure to which she would be summoned by the Committee.

BRIEFING ON THE COMMITTEE VISIT TO
MACHAKOS COUNTY S DT]LED FORFRIDAY.
3RD NOVE,MBER.2023TO RECEIVE SUBMISSIONS
ON THE PETITION BY MUINDI MBINGU
MEMORIAL NGELANI ASSOCIATION
CONCERNING HISTORICAL INJUSTICES
SUFFERED BY RESIDENTS OF NGELANI AREA IN
MACHAKOS COUNTY DURING THE COLONIAL
PERIOD

The Committee was briefed on the status of preparations and program for the visit to
Machakos couty, scheduled for Friday, 3'd November,2023, to receive submissions on

the Petition by Muindi Mbingu Memorial Ngelani Association concerning historical

injustices suffered by residents of Ngelani areas in Machakos County during the

colonial period.

MrN. NO. 42712023 ADJOURNMENT

The Chair adjourned the meeting at fourty minutes past nine O'clock. The next meeting

was scheduled to be held on Friday, 3'd November,2023 al nine O'clock.

SIGNED

DATE l\ \ 3;1-
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MIN. NO. 42512023 MEETING WITHTHE CABINET SECRf,TARY FOR
LANDS. PUBLIC WORKS. HOUSING AND T]RBAN
DEVELOPMENT TO DISCUSS THE PETITION BY
MS. ZIPPORAH C. K. SERONEY CONCERNING
MISTREATMENT. HARASSMENT. PROPERTY
LOSS AND HUMAN RIGHTS VIOLATIONS METED
ON THE FAMILY OF THE LATE HON. JEAN
MARIE SERONEY

MIN. NO.42612023
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l3rH PARLIAMENT l2ND SESSION

PRESENT
1. Sen. Raphael Chimera Mwinzagu, MP
2. Sen. Catherine Muyeka Mumma, MP
3. Sen. Andrew Omtatah Okoiti, MP

ABSENT WITH APOLOGY

- Vice-Chair (Chairing
- Member
- Member

l. Sen
2. Sen
3. Sen

4. Sen

5. Sen
6. Sen

SECRETARIAT
l. Mr
2. Mr
3. Ms
4. Ms
5. Mr
6. Ms
7. Ms
8. Ms

S. Njenga Nguguna
Charles Munyua
Lilian Waweru
Lynn Aseka
Constant Wamayuyi
Ndindi Kibathi
Ngesa Rosebella
Judith Aoka

Wakili Hillary Kiprotich Sigei, MP
Fatuma Adan Dullo, CBS, MP
William Cheptumo Kipkiror, CBS, MP
Hamida Ali Kibwana, MP
Veronica W. Maina, MP
Karen Njeri Nyamu, MP

-Chairperson
- Member
- Member
- Member
- Member
- Member

MIN. NO. 45112023 PRELIMINARIES

The Chairperson called the meeting to order at fifteen minutes past two O'clock and
opened with a word of prayer.

MIN. NO. 45212023 ADOPTION OF THE AGENDA

The agenda of the meeting was adopted having been proposed by Sen. Andrew Okoiti
Omtatah, MP and seconded by Sen. Catherine Muyeka Mumma, MP.

Page I

MINUTES OF THE NINETY-SECOND SITTING OF THE STAI\DING
COMMITTEE ON JUSTICE. LEGAL AFFAIRS AND HUMAN RIGHTS HELD
ON FRIDAY. 1OTH NOVEMBER. 2023 AT 2.OO P.M. AT SAROVA
WHITESAIIDS HOTEL. IN MOMBASA COI]NTY

- Director
- Senior Cler Assistant
- Legal Counsel II
- Clerk Assistant lll (Taking Minutes)
- Research Officer III
- Research Officer III
- Public Communications Officer III
- Assistant Audio Officer
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MIN. No.453 23 CONSIDERATIONOF THE PETITION BY
T TISIO IRERI KAWE CONCERNING

ODUCTIO NOFAN AMENDME NT TO THE

CONS ERATIO

INT
CONSTITUTIO OF NYA AND O R
R.ELEV ANT LAWS ON THE ELECTION OF THE
DEPUTY PRES ENTAND DEPUTY GOVERNORS.

The Committee resumed consideration of the Petition by Mr. Taratisio Ireri Kawe

conceming introduction of an amendment to the Constitution of Kenya and other

relevant laws on the election of the Deputy President and Deputy Governors.

The Committee was taken through and considered the draft Report on the Petition and

Members made proposals be incorporated as observations and recommendations at

chapters Three and Four of the report, following which the report will be scheduled for

adoption.

. NO.454 023

The Committee resumed consideration of the Petition by Muindi Mbingu Memorial

Ngelani Association concerning historical injustices suffered by residents of Ngelani

area in Machakos County during the colonial period'

The Committee was taken through and considered the draft Report on the Petition and

Members made proposals be incorporated as observations and recommendations at

chapters Three and Four of the report, following which the report will be scheduled for

N OF THE PETITION BY MR.
LABAN OMUSUNDI ON BEHALF OF RESIDENTS
OF NAKI.]RU COUN CONC RNING THE
ENACTMENT OF'A CLAUSE IN THE ELECTORAL
LAWS THAT WILL MAKE SURE THAT ALL
NOMINATED MEMBERS OF THE COUNTY
ASSEMBL Y (MCAS) ARE VOTERS AND
RESIDENTS OF RESPE CTIVE CO ES.

The Committee resumed consideration of the Petition by Mr. Laban Omusundi on

behalf of residents of Nakuru Counfy concerning the enactment of a clause in the

electoral laws that will make sure that all nominated Members of the County Assembly

(MCAs) are voters and residents of respective counties.
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adoption.

MIN. NO.4ss/2023

CONSIDERATION OF THE PETITION BY MUINDI
MBINGU MEMORIAL NGELANI ASSOCIATION
CONCERNING HISTORICAL INJUSTICES
SUFFERED BY RESIDENTS OF NGELANI AREA IN
MACHAKOS COLTNTY DI.]RING THE COLONIAL
PERIOD.
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The Committee was taken through and considered the draft Report on the Petition and
Members made proposals be incorporated as observations and recommendations at
chapters Three and Four of the report, following which the report will be scheduled for
adoption.

MIN. NO. 4s6t2023 ADJOURNMENT

The Vice-Chairperson adjourned the meeting at fifty-five minutes past three O'clock.
The next meeting was scheduled to be held on Tuesday, l4n November, 2023 at eight
O'clock

DATE t u t t
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13rH PARLIAMENT l2ND SESSION

PRESENT
l. Sen

2. Sen

3. Sen

4. Sen

5. Sen

6. Sen

Wakili Hillary Kiprotich Sigei, MP
Raphael Chimera Mwinzagu, MP
Fatuma Adan Dullo, CBS, MP
Catherine Muyeka Mumma, MP
Karen Njeri Nyamu, MP
Andrew Omtatah Okoiti, MP

Charles Munyua
Lilian Waweru
Lynn Aseka
Constant Wamayuyi
Ndindi Kibathi
Josphat Ng'eno
Ngesa Rosebella
Judith Aoka

- Chairperson (Chairing)
- Vice-Chair
- Member
- Member
- Member
- Member

ABSENT WITH APOLOGY
1. Sen. William Cheptumo Kipkiror, CBS, MP
2. Sen. Hamida Ali Kibwana, MP
3. Sen. Veronica W. Maina, MP

SECRETARIAT

- Member
- Member
- Member

- Senior Clerk Assistant
- Legal Counsel II
- Clerk Assistant lll (Taking Minutes)
- Research Officer III
- Research Officer III
- Media Relations Officer III
- Public Communications Officer III
- Assistant Audio Officer

l. Mr
2. Ms
3. Ms
4. Ivfr
5. Ms
6. Mr
7. Ms
8. Ms

MIN. NO. 45712023 PRELIMINARIES

The Chairperson called the meeting to order at twenty minutes past eight O'clock and
opened with a word of prayer.

MIN. NO. 45812023 ADOPTION OF THE AGENDA

The agenda of the meeting was adopted having been proposed by Sen. Catherine
Muyeka Mumma, MP and seconded by Sen. Karen Njeri Nyamu, MP.

Page I

MINUTES OF THE NINETY.THIRD SITTING OF THE STAI\DING
COMMITTEE ONJUSTICE. LEGALAFFAIRS AND HUMAN RIGHTSHELD
ON TTIESDAY. 14TH NOVEMBER. 2023 AT 8.OO A.M. AT COMMITTEE
ROOM 5. FIRST FLOOR. MAIN PARLIAMENT BUILDINGS AND ON THE
ZOO:1M ONLINE MEETING PLATFORM
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The Committee was taken through and considered the draft Report on the Parliamentary

Powers and Privileges (Amendment) Bill, 2023 (Senate Bils No. 37 of 2023) with the

proposed amendments incorporated as observations and recommendations at chapters

three and four ofthe Report.

Thereafter the Committee adopted the Report, having been proposed by Sen. Andrew
Omtatah Okoiti, MP and seconded by Sen. Karen Njeri Nyamu, MP.

l'he Committee considered the draft Report as revised to incotporate the observations

and recommendations proposed by Members'

Thereupon, the Committee adopted the Report, having been proposed by Sen. Fatuma

Adan Dullo, CBS, MP and seconded by Sen. Raphael Chimera Mwinzagu, MP.

MrN. NO. 46112023

Ihe Committee considered the draft Report as revised to incorporate the observations

and recommendations proposed by Members.

Thereupon the Committee adopted the Report, having been proposed by Sen. Andrew
Omtatah Okoiti, MP and seconded by Sen. Catherine Muyeka Mumma, MP.

The Committee considered the draft Report as revised to incorporate the observations

and recommendations proposed by Mcmbers.

Thereupon the Committee adopted the Report, having been proposed by Sen. Catherine

Muyeka Mumma, MP and seconded by Sen. Andrew Omtatah Okoiti, MP.

Page 2

MIN. NO.459/2023 THE PARLIAMENTARY POWERS AND
PRIVILEGES (AMENDMEND BILL. 2023 (SENATE

BILLS NO.37 OF 2023)

MIN. NO. 460t2023 PETITION BY MS. ZIPPORAH C. K. SERONEY
CONCERNING MISTREATMENT. HARASSMENT.
PROPERTY LOSS AND HUMAN RIGHTS
VIOLATIONS METED ON THE FAMILY OF THE
LATE IION. JEAN MARIE SERONEY

PETITION BY TARATISIO IRERT KAWE
CONCERNING INTRODUCTION OF AN
AMENDMENT TO THE CONSTITUTION OF
KENYA AND OTHER RELEVANT LAWS ON THE
EI,ECTION OF THE DEPUTY PRESIDENT ANI)
DEPUTY GOVERNORS

MrN. NO.46212023 PETITION BY MUINDI MBINGU MEMORIAL
NGELANI ASSOCIATION CONCERNING
HISTORICAL INJUSTICES SUFFERED BY
RESTDENTS OF NGELANI AREA IN MACHAKOS
COUNTY DI.]RING THE COLONIAL PERIOD



The Committee considered the draft Report as revised to incorporate the observations
and recommendations proposed by Members.

The Chairperson adjourned the meeting at twelve minutes past nine O'clock. The next
meeting was scheduled to be held on Wednesday, 156 November, 2023 at eight
O'clock.

SIGNED

DA'TE \ ttt DO73 -
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MrN. NO.463/2023 PETITION BY MR. LABAN OMUST]NDI ON
BEHALF OF RESIDENTS OF NAKTJRU COI]NTY
CONCERNING THE ENACTMENT OF A CLAUSE
IN THE ELECTORAL LAWS THAT WILL MAKE
ST]RE THAT ALL NOMINATED MEMBERS OF
THE COT]NTY ASSEMBLY (MCAS) ARE VOTERS
AND RESIDENTS OF RESPECTIVE COUNTIES

Thereupon the Commiftee adopted the Report, having been proposed by Sen. Catherine
Muyeka Mumma, MP and seconded by Sen. Andrew Omtatah Okoiti, MP

MIN. NO.46412023 ADJOI.'R}IMENT
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RE PEI'ITION TO THt 5ENATE TO AMEND THE CONSITITUTION AND

RELEVANT IAWS ON THE ELECTION OF THE DEPUTY PRESIDENT AND

DEPUTY GOVERNOR AFTER THOSE SEATS TALIS VACANT.

l, lhe undersigned.

Citizen of the Republic of Kenya, a relident of Enrbu County and a the Volunteer
Exeortive Director of Stars of Hopc and Social Julticel

DRAW the attcntion of rhe Parliament to thc foliowing

L THAT.I have written thil petition on behalf of Star of Hope and Social Jurlice
which il a Non-Governmental Organization registered lo operate in Kenya and
onbehalf of the silent Majority within the Republic of Kenya.

2. THAT. Star of Hope and Social Justice ir mandated to act a, a proteclor of
human rights and a protedor of our Conrtitution.

3. That.al the Volunteer Exeortive Director of Star of Hope and Social Jultice.a
person of rane mind and a citizen of thil Country.l am obliged by Contititution lo
Petition the Senale on any matter touching on the devolved unitl.any matter of
National impartant and any conrtitulional malter in nature.

4. THAT. Article 136 (1) rtater that "The President lhall bc elecred by regisrered
votcrs in a national election conducted in accordance wilh this Conltitulion and
any Act of Parliament regulating pretidential electionl-.

5, TtlAT. Arliclc 137 (l) ltates th.'rt "A pcrson qu..rlifirr for rromination as a

prcsidentiol candidatt,if the pclrorr. is .r citizerr by t>irtlr. it qualilir:rl to rtand {or
election ar a ntember of Parliamant, is nominated by a politicll parly. or is arr

independent candidatc. ancl is nominated by not fewer than two thouJ.tnd voter,!
fronr eaclr of a m.rjority of lhc c<>untiel.

PErrtoN To TilE StiNATI: 1'0 AMI;ND Tmi CONStTlllJTtoN AND R[LtiVANT I.AWS oN Tiln
ELECIION OF'rlll: DUPUTY I'RllslDEN'I' ANI) I)lil\|]'Y GOVI:ltNOlt lN AN tlvUNl'wllERt: Ttlt:
SFJIT(S )fAl,l,S VACANT t,.r[e I
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6. THAT. Article 148(l) ttatet that "Each candidate in a preridential eleclion shall
nominate a perron who il qualified for nomination for election al prerident. 6r a
candidale for Deputy pretident"

7. THAT. Article 149. (l) of our constitution ltates lhat "Within fourteen dayl aftir a
vacancy in the office of Deputy Prelldent arirel. the prelident rhall nominate a

perton to fill lhe vacancy. and the National Aslembly shall vote on the
nomination rvithin sixty dayr aftcr receiving it'.

8. THAT.Article 149(l) lhiftl thc power of electing a deputy president from tlre
pcople to an individual peruon and eventually an endorsement by the Nation.rl
Astembly which il contradictory and unconltitutional.

9. THAT. Article 182 (2) of our 2OlO conrtitution rtate, that ' lf a vacancy occuru in
the office of county governor. the deputy county govemor lhall arsume office a;

county Sovemor for the remainder of the term of the county governor'.

I0.THAT.after the deputy Governor allumption of the office as the Governor.he
appoints hil dupty(non-elected) who could conrequently a become a Govemor
late if the office of the Governor fall vacant after which he would also appoint his

deputy.

ll. THAT, Articlc 182(4) of our 2010 conrtitution rtae, that " lf a vacancy occurr irr
the office of county governor and that of deputy county govcrnor. or if the
deputy county Sovernor it unable to act. the speaker of the county aslembly sholl

act as county governor'.

12. THAT, Article 182 (5) of our 2Ol0 constltution rtaei that "lf a vacancy occurr in
the circumltances contemplated by clause (4). an election lo the oflice of county

Eovernor lhall be hetd within rixty dayl after the rpeakcr alrumei the offico of
county governor".

13. THAT. Section l8O(l) of part 2 of our Conltitution (Election of county govemor
and deputy county governor) statel that "The county govemor lhall be dirctly
elected by the voters registered in the county, on the ;ame d.ry as a general
election of Members of Parliament, being lhe second Tuoday in Augult. in cvery
fifth year".

'14. THAT.as a remcdy for a leaderhip vacuum which might bc created in thr'' office
of a Gove'rnor afler it hat fallen v.rcant. and hir depuly hal been removed are not
ablc to underlake his nra datc duc to any tcason a', spccilrcd in thc
Conrtitution.thc conrtitution statel llrat the lpeakcr of thc concened Cognty
Altembly may act al a Governor for a pcriod of rix montht before an elcclion to
replacc ruch a Govcrn il hcld.

t't:Ttl'toN'10't'ilt: sENA't'E To AMEND Tilh. coNst't't'ru110N AND RELEVA 
'r '_,4I,y.S 

0N rrrE.
I:I.EO'IqN OI:'I'IIT: DEPUW PRFSIDEN'I' AND I)b:IIITY GOVERNOR IN AN EVENT W'Irflf II"'.SE+Tr.S
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19' THAT.nothing could prevent a limilar and dangerou, occurency with our
prelidency.where we could have a purely non-elected peruon and hil/her deputy
occupyiny the preridency of this Country if immediate action of amending the
relevant lawl il not take.

2O.THAT.there is an urgent need for a conttilulional amendment to protecl Kenyanl

from being led or Coverned bry un.popular and non-elected leaderl on purely

elective poritionr within the two levell of the Government.

21. THAT. there it no article in our con(itution which ltates lhat a perron lhall be

rworn in al a lubstantive preridenl on being appointed or who har previoully

been appointed al a Deputy Prelident.

Z2.THAT, in cale the leat of the deputy President falling vacant. the moll lenior

Cabinel Secretary under lhe Natlonal Government. lhall aa at the DePuty

President for a six monthr period within which a Subllative Dcputy Prelident lhall

have been eleded.

23.THAT. in care llte rcat of the depuly Governor falling vacanl. the County

Secretary in the County Government setuP can act at a Deputy Governor for a

term of six rnonth; wlthin whlch a substantive Deputy C'overnor lhall have been

elected.

24.THAT.ar a dernocratic Country wr, lhould alwayl follow a democralic procesr

tlrroug,h which we clcct our lcadtrr of all lhc calibrcr in ouruociely.hence thc

need to have a cloure guitling on tl)c election of lhe dcpury Prclidcnl and Dupuly
CJoverner'r polition after ruch a [cat lallJ vacanl for whatevcr rearon .

25.THAT. thc proporcd amendmcnl in lhlr petilion doel not and il not violation of
Article 255 of our (otulitt,tion.

I
15.THAT,on an exfreme

aftertheo,,r.,,*,..irTcum5tance,a county may be led by none-elecled leaderr

16. THAT.there is a dans 

tuch a County Government by the prelident.

nltu',*r,.**-0,*ii;::::Tilj::trJill#:;#l::::l;,#.#::;
of the Govemor and
electroral proceJs. 

apPointed Deputy Governorl who were never expored to

17. THAT,this perition he
\^:a: nev: r e r ecr e a uy I nly;:lrr..iH.: 1il :' il:ffi :iJ :, ;l.J: l,. :::,.ffi ;of Nairobi County after the revomal of Governor Mike Mbuvi Sonko.

18' THAT .the happening in Nairobr was a prove on how the Lacuna on rhc erectorar
lowl in this country can be dangeroul and can cause havoc.crisis and even a full
blown conflict, if not addressel lhrough an amendment in law.

Pn1',l to{ 1'o lltg StiNA'l',E 10 AMLND T,,[ CONS'I]? UTrOIr r/v') 
'tfitEyINI 

r,'r Ws o/v rilE
ELECNON OF T'IE DTPUTY PIII:S'DINT AND DI:PUTY GOVF,RNOR IN AN EVE/VI IY"I]IIT 7]'Ii SF"4 TT.'
y:Al.l-S VAr.;I.NT Pase 3
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26'THAT'I put to the attention of rhe Senate that r . prernt thir petition before the
Senate while aware that I had prwiourly prelented a rimilar petition ar an
individual. under the rame factr in the lecond lenate which did not bring, it to itl
lo6ical conclulion.

27.THAT. at the Petilion was relanant in the year 2o2l.rtill it ll and requlret to be

given the attention.priority and weight al it touchs on National recurity.

28.THAT. thit petition doel not intefere wilh national valuel and principles Of

Sovernance referred to in Article l0 (2) (a) to (d). or the term of office of the

Prerident or the obiectt. principlel and rtructure of dwolved tovernment.

29.THAT. thit petition lquarely falll under the Senate which by law il mandated !o

rwicr,rr and enact legirlation al propoled in thil petition.

3O.THAT.I confirm that the iltuel in relpect of which the Petition il made are not

pending before any courl of law. or constitutional or legal body'

HEREFORE yorr humble petitioner Pray that the Senate-

1. Amend the constitution by introducing the rection, of law which will provide fOr

a byelection of the Deputy Prelidenl and Deputy C'ovemor after the a"umPtion

to the preridency bry the elected Dep:ty Prerident and after lhe alcendancy of the

elected Deputy Govenor to the office of the Crovernor relpectively'

2.AmendtheTheElectionlAcl.20ll.thelndependentElectoralandBolndarie:
Commirsion Act. lhe Counry 6overnment Act 2012 and any other Law toirching

ontheelecfalproelrinlGnyatobeinlinewiththeamendedConrlitution.

3. Amend the retwant law to give the prerident Power to aPPoinl a Cabimt

Secretary in an acling capacity al a deputy President for a period of six monthl

within vrhich an cleclion for a rubltantive Deputy President lhall have been done

4. Anrcnd thc rclwanl law lo give the County Government por'ver and authority lo

aPpoint a County Secretary in an acting capacity ar a dcputy 6overnor for a

periodof:ixmonthlwithinwhichanelectionforalubrlanliveDeputy(,overrpr
lhall have been done'

5.Amendanyothcrrele,vantlawwhichrobberrKenyanrtheirrovereigntyin
clecting lheir preferred leaders ar well al killing the lpirit of lhe con,ititt''tion ln

mattett related lo the electoral leadcrlhip lawl in Kcnya'

And your PETITION ER's wlll rerer pray.

That hir petition heard and conlidered with a vis/v of having lt dealt with in accorda{ce

vvith tlrt l,rvr and dilpolcd off appropriatcly and expedirioully'

PETI TrcN TO NIE SI:NAT}: TO ANEND'I'IIE CONSTNTUIION AND IIELEVANT i"/'.WS ON TITE 
I

IiLT:CTION OI: TIIE DT:PUTY PRFSNENT AND DEPIITY GOVERNOR IN AN EVENT WIII'IIE TI'f ''EAT(.'

tt:it.ts 7ACAN7' Paf a
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Dated rhis.3. dav or..NS,ul......ro*
J
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Name of p€titioner
FullAddres NationallD Signature

BEHAI.f OF 
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OF HOPE

A}.ID SOCIALJUMCE
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c/o
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Or

FCATIBA
c?.trb{ilt Aa tI,'/ot @rdruuttrt a/'-..-,1t otlt.

30 October 2023

The Clerk of the Senate

Parliament Buildings
PO Box 41842 - 00100

Nairobi.

Katiba Instin:te (I(I) is a research and litigation institution established in 2011 with the mission of supporting

the implementation of Kenya's 2010 Constituuon, helping to tesist efforts to undermine that Consun:rion,

and generally assisting in developing a culrure of consdh:donalism in Kenya. KI teccived a request to

coffunent on a petition to amend the Constituuon and elecuon laws govemrng the election of a depury

president and deputy govemot when the seats fall vacant.

Summary

The Petitionet is concemed about the provisions of the law that provide for the nominanon of the Deputy

President and Deputy Govemor to 6ll a vacancy, for allowing unpopulat and non-elected leaders to govern,

as follows:

Article 149(1) which states dtar tln Pnsidc sball noniruk a pcrcot to fll lltc uarung, and tlte National

Areafi! sltall wle on tlte aonirutiott witltit tixg dEt afer ncewiry4 imptoperly transfers the power of
electing a Deputy Ptesident from thc people to an individual and the National Assembly.

a

a

Article 182(2) which ptovides tlnl tln Depqt Comry Cownor tall awrmc offa at Cor@ GownorJor th
nmaindcr oJ tltc tcm o/ llte fi t ry llwnor, followrng which a govemor who assumes of6ce appoints a

deputy govemor who has not bcen elected. This process rruy result in a county being led by non-

elected leaders should the govemor's of6cc again becomes vacant and the appointed deputy

govemor assumes ofEce.

The Petitioner also notes that a similar situation would arise upon the President's dissoluuon of a

county govemment by the president, as happened rn Naitobi Councy after the removal of the then

serving govemor, Sonko.

Re: Petition Conceming an Amendment to the Constitution and Other Relevant Laws on the

Election of the Deouw President and Deouw Governots.

Backgtound.

Hourc No.5 Thc Crerccat, OIf Perkhndr Rord. Perkllods I P. O. Box 265E600100 Nrirobi. I Vcbritc: 9a;g,kalilaiotfilgls,qla I

Mobilc: 0?31 870 &15, O7O4 594 962 | infrt6 kltiheinstitrrrc-onr
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Hc also citcs thc absence of a provision uodcr the Constirution requiring thc swearing-in of a

Deputy Prcsidcnt upon assuming office as Prcsidcnt after a vacancy arises.

Pragmatism io having a workable govcrnment is also a factor to considct. The reason for haviog

a running matc is to givc thc prcsidcntial or gubcrnatorial candidate a choicc to sclcct a caodidate

to wotk with instcad ofhaving a pcrson imposcd on thcm, which could occur ifa scparatc dcction

of a Dcputy Prcsidcnt or dcputy govcrnor werc hcld. Thc altcrnativc, having thc Prcsidcnt or

govcrnor approve candi&tcs for election, complicates the ptoccss furthcr and defcats thc

purpose of en clection.

Although the Petitioncr's conccrns which werc triggercd by replacing thc Nairobi County

Govcrnmcnt with thc Nairobi lvlctropolitan Scrvices (NMS), are understandablc, we do not think
rhat thosc conccms neccssitatc a constinrtional amcndmcnt. Thc cstablishmcnt of NMS wcrc

preceded by constitutiond violations in rvhich the nationd governmcnt overctepped its authority
fo[owing thc govcrnor's removal. Thcsc constitr.rtional violations ere curcndy thc subjcct of
public intcrcst litigation. Thc Court iudgmcnts will likcly guide how to avoid sirnilat siruetions.

The Petidoncr proposcs an amendmcnt to thc law to include provisions for rhc by-clccrion of the dcpury

governo! and Dcputy Prcsident and to give the President power to appoiot a cabinct sccrctary to hold

officc in an acting capacity as thc Dcputy Prcsideot and the govcrno! ro appoint a county sccrchry to act

as Dcputy Governor for six months until thc positions arc 6llcd.

Commcnts
o Thc proposal to have a Prcsidcnt, who assumcs office aftcr a vacancy ariscs, nominatc a Dcpury

Prcsrdent, with approval by thc National Asscmbly, is not peculiar. As things stand, thc Dcputy

President is nominated by the Prcsidcnt and electcd u,ith a President in a joint candidacy. It can,

thus, be argucd that thc Dcpury Presidcnt is not, in a strict sense, clectcd. Instcad, the dectoral

proccss focuscs on popularly elccting a Prcsidenq not a Deputy Prcsidcnt. This, however, does

not downplay the clectotal impact of a running matc in elcctions u,herc factors such as regional

and cthnic balancc arc at play.

This modcl of filling in a vacancy io thc of6ce of thc Deputy Prcsidcnt is also applied in other

countries In thcUS, for cxample, scction2of thc25 Amcndmcnt providcs that rz,Sr lcur d KcdnE

oius ir th offu of thc Vrc Pnside , fic Pruidc oll aomi@h d Vic. Pnti& t,vho rhdll tdk, ofre ,tPol

coafnnalion b1 o mojori! wk of bolb Huuct of Corynst

The current system also ad&esses the need to rcduce the numbcr and cost of clcctions which
would bc cscalatcd should a by-elcction bc hcld cvcry tirnc a vacancl ariscs in the offices o[
Depury Prcsidcnt and Deputy Governor as proposcd, irrespcctive of the rcmaining tcrm. A
nation-rvidc by-elcction for a vacancy rn the ofEce of Dcpury President would be patricularly

costly and challengng.

Thcre is also an assumption that by subjccting the nomination to approval by Parliament, thc

people are excrcising rhcir powcr through thcir dirccdy clcctcd reprcscntadvcs. Thcrcfore, thc

proccss is not purcly appointivc or unconstirutional.

Houic No.5 Thc Crc.cc!.. OffPr.kl.n& Ro.d P..klr!& | P. O. Box 265t6-00100 N.irobi. | 'Fcbrit.:
s*q .keriheinrri(lrrc.oro I Mobilc: flll8?0 875, (rro,l59{ 9521 inr.'f..Lrrih:in.titurc.oro
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Conclusion

We applaud the Petitioner's efforts and his rvillingness to engage the Senate. We would also like to

thankthe Senate for taking these concerns seriously and reaching out for commcnts.

Yo Sinccrel

Christine Nkonge
Executive Director

Hourc No.5 Thc Crctcclt, O(IPrrLhtrdt Ro.d. Prrkhndr I P. O. Bor 2658C00100 Nrlrobi. I w.b.lac:
$a\r'.ttrrihni.rr.rtrr..orulMobll.:07!1t70t75,070{59{9621 inro'a krtihninrlilurr..org
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KENYA LAW REFORM COMMISSION

] 1 0[l 1023@r
"A nbrcht Agency for Respotsive Law Reforn"

Telcgrums: "LAWREFORM' NAIROBI
Telephonc: Nairobi, +254-20-224 11861224 l20l
Flrt +2Y-20.2225186
www.info@klrc.go.ke

Whcs rcplyinS plctr quolc

KENYA LAW REFORM COMMSSION
REINSURANCE PLAZA

3RDFL@R
TAITA ROAD

P.O. Box 34999-00100
NAIROBI, KENYA

30'h October, 2023
.'........,......,..,......,,.......,.'.,....20

Rcf No Kr.RCl8/86(il.)

Mr. J.M. Nyegenye, CES

Clerk of the Senate

Parliament Buildings
P.O. BOX 41842-00100

NAIBAEI
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Dear {,

JI
REF: PETlrloN BY MR. TARATlSlo IRER| lGwE coNcERNrN6 rNTRoDcuIo o AN
AMENDMENT TO THE CONSTITUTION AND OTHER RELEVANT I-AWs CN THE
ELECTION OF THE DEPUTY PRESIDENT AND DEPUTY GOVERNORS

\&'e acknowledge with thanks receipt of your letter Ref.No.SEN/DGAC/JLAHRC/2O23(j3)
dated 3d October. 2023 on the above matter.

I.O BACKGRCIUND

KLRC has. ln accordance with its mandate to ensure that all the laws conform to the letter
and lpirit of the Constitution and to keep all the laws of Kenya under review and to ensure
its systematic development and reform. received an invltation from the Senate to consider
arrd give our perspective on a Petition filed by Mr. Taratisio lreri Kwame. Mr, K,arame has
described himself as a citizen of the Republic of Kenya. a resident of Embu County and is
the volunteer Executive Director of Stars of Hope and Social Justice.
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The Petition proPosei the introduction of an amendment to the Conjtitution and other-
relevant laws on the election of the Deputy President and Deputy Covernors, particularly
when the office of the President or Governol becomes vacant and is filled by the Deputy
and a need therefore aritet to flll the pcsition of the Deputy President or the Covernor.



The Petitioner had in 2O2l presented a similar petition to the Second Senate, but there was

no logical conclusion to its hearing.

2.0 I55UES FOR CONSIDERATION FROM THE PETITION

Section 32D of the County Government's Act, 2O12 provides that where a vacancy occurs

in the office of the deputy Governor, the Governor shall within fourteen days nominate a

Depu\ Governor who shall, with the approval of the county assembly. then be appointed

as the deputy Governor.

Whilst these provisions are aimed at filling a vacant Position. the Petitioner avers that the

procesr of nomination and appointment is contradictory and unconstitutional for the

following reasons:

(i) Article 149(1) shifts the power of electing a deputy President from the people to an

individual and eventually an endorsement by the National Assembly.

(ii) On an extreme circumstance, a county may be led by non-elected leaders after the

dissolution of a county Sovernment by the President

3.0 SUGCESTIONS BY THE PET]TIONER

ln view of the issues raised in the Petition, Mr. Kwame has made certain propolals to

address the issues. These include:

(a) Where the seat of the Deputy President becomes vacant, the most senior Cabinet

Secretary under the National Sovernment should act as the Deputy resident for a

period of six months within which period elections for a Deputy President should be

conducted.
(b) Where the seat of the deputy Governor becomes vacant, the County Secretary

should act as the Deputy Governor for a period of six months within which period

elections for a Deputy Govemor should be conducted.

2

Article 149(l) of the Constitution provides that the President shall within fourteen days after

a vacancy in the office of the Deputy President arises, nominate a Person to fill the vacanry

and that the National Assembly shall subsequently vote on the nomination within sixty days

of receiving it.

This proposals are rationalized on the averment that as a democratic country, we should

always follow a democratic process through which we elect our leaders.



4.O PETITIONERS' PRAYERS

ln view of the rssues and suggestions raised, the petitioner requests the senate

(a) To amend the Constitution, the Elections Act, the lndependent Electoral and
Government's Act and any other law
ion of the Deputy president and Deputy
denry by the elected Deputy president

Boundaries Commissions Act, the County
relating to elections to provide for a by-elect
Covernor after the assumption to the preri
and Covernor. respectively:

(b) To amend the rerevant raws to give the president the power to appoint a cabinet
Secretary in an acting capacity as a deputy President for a period of six monthswithin which an erection for a substantive Deputy president shail have beenconducted:

(c) To amend the rerevant raws to give the county Covernor the power to appoint acounty Secretary in an acting capacity as a Deputy Governor for a period of sixmonths within which an election for a substantive Deputy Governor shall have beenconducted: and
(d) To amend any other relevant law "which robs Kenyanl their sovereignty in electingtheir preferred leaders as well as killing the spirit of the constitution in matters

related to the electoral leadership laws in Kenya..

5.0 OUR CONSIDERATION OF THE PETTTION

we have reviewed the Petition and in our consideration narrowed down to three issuesthat if addressed. would render our position on the merits or demerits of the petition. These
a re:

(a) The interpretation of Article l(2) of the Conrtitution
(b) The social, economic and poriticar considerations that the petition raises

We address these two issues hereunder.

(a) The interpretation of Article l(2) of the Conrtttution?

overall' Article I of the Kenyan constitution sets the fundamental principles that guide thecountry's governance. lt emphasizes popular soverelgnty. democratic governance, the unityof the nation and the constitutional framework as the foundation foiKenya,s political andlegal system.

Article l(2) establishes the basis for the exercise of sovereign power in Kenya. lt states that"The people may exercise their sovereigg power either directly or through theirdemocratically elected reprerentatives."



It emphasizes that all sovereign power in Kenya resides with the people. This means that the

ultimate authority for governance and decision'making is vested in the citizenry' lt further

outlines two ways in which the people can exercise their sovereign Power:

(a) Directly: This means that Kenyan citizens have the caPacity to participate directly in

decision-making Processer, such as elections and referendums'

(b) Through Elected Representatives: The people can also exercise their sovereignty

indirectly by electing representatives who act on their behalf in legislative bodies,

such as the National Assembly and the Senate'

Further, the sub-Article underscore, the importance of democracy in the exercise of

sovereign power by dint of the words "democratically elected representatives" reflecting the

commitment to democratic Sovernance and the need for elected officials to be accountable

to the people. This provides a level of flexibility in the exercise of sovereign power' lt

allows for a combination of direct and representative democrary, depending on the specific

context and needs of the governance ProceSs'

ln summary therefore. Article 1(2) of the Kenyan Constitution establishes the fundamental

principle of popular sovereignty. emphasizing that all sovereign power belongs to the

people of Kenya. lt outlines the ways in which this sovereignty can be exercised. both

directly and through elected representatives, with an overarching commitment to

democratic governance. This provilion is central to the conrtitutional framework of Kenya

and the principles of governance in the country'

A purposive interpretation of the Article therefore leads us to a determination that the

exercise of sovereign authority directly or through democratically elected rePresentatives

allows for flexibility that ir progressive and in line with global good practice whenever

vacancies of elected rePretentatives occur. Article 149(1) and section 32D of the County

Government's Act. 2Ol2 are therefore effective in ensuring that the people continue to play

a role in governance, through their respective democratically elected representatives'

on this question therefore, we find that the letter and spirit behind Articte l(2) affirms the

role of the citizenry and their elected rePresentativei to exercise sovereign roles and duties

in accordance with different prescribed and emerging tituations. lt is therefore in atcordance

with the Conrtitution that the National Assembly and the County Assembly can retPectlvely

approve or disapprove the nomination of a Deputy Piesident or Deputy Goveriior wt€n a

vacancy arises.

(b) The social, economic and political conslderations that the Petltion raises

The processes provided for in both the cor4stitution and the county Government's Act'

2012 aredesigned to facilitate the smooth transition of leadership in the event of a vacancy'



For the Deputy President, this is achieved through a presidential nomination and a. 
legislative vote' while for Deputy Governors, it involver a nomination and a subsequent
approval of the nomination by the County Assembly.

Ensuring continuity of governance when a government seat falls
several important rearont:

(e) Publlc Confidence

vacant is necessary for

a

(a) Poltticat Stabitity

Swiftly filling a vacant seat without the need for an immediate electlon can help maintain
Political stability. Vacancies can occur due to various rearons. including death, illness, orresignation. and sudden elections in such situations can disrupt the functioning of thegovernment. continulty enJures that there is no power vacuum and that essentialgovernment operations can proceed without interuption.

(b) Economic and Admlnistratlve Stability

Political stability is closely tied to economic and administrative stability. when a
Sovernment is in a state of flux due to frequent elections, it can lead to uncertainty andhesitation in business and investment decisions. continuity in governance provides apredictable environment for economic and administrative activitier.

(c) Efficiency and Effectiveness

Conduaing elections is a time-consuming process that can distract government officials fromtheir duties' continuity allows for the seamless operation of government atencieJ, ensuringthe delivery of pubric services and the execution of important poricies and programs
without delays.

(d) Preventlng Abuse and Comrption

Frequent election5 can create opportunities for political manipulation, abuse and evencorruption' Ensuring continuity minimizes the potential for electoral misconduct or theexploitation of transitional phases in government.

consistent and stable Sovernance can foster public confidence in the government and itsability to provide for the needs and interests of the people. Frequent 
-";".,ion, 

can erodepublic trust if they are perceived as disruptive or unnece55ary.

5



(f) Cost-Efficiency

Holding elections is costly. Continuity of governance can be a cost-effective oPtion, a5 it

avoids the exPense associated with frequent elections. including campaign cotts' logistical

expenses, and administrative overhead.

It's essential to strike a balance between ensuring continuity and upholding democratic

principles. Constitutional and legal provisions typically dictate the Processes for filling

vacant government seats and they often involve acting officeholders or specific timelines for

holding elections to maintain a balance between continuity and democratic accountability.

The specific approach may vary from country to country based on their constitutional and

legal frameworks.

The consideration of the above reasons for the maintaining a structure that enables

continuity of government leads us to rationalize that for PurPoses of promoting responsive

law reform, the Petitioner'5 case that warrantJ by'elections to fill up vacant Deputy

presidential or Gubernatorial seats is not in tandem with the need to ensure syttematic

development of the law in response to prevailing social, economic and political realities.

6.0 coNcLUsloN

Clobally, some constitutional and legal frameworks have provisions for interim or acting

officeholders who can temporarily fill a vacant seat until the next regular election. These

provisions enrure a smooth transition and continuity while upholding the rule of law. These

provisions already exist in Kenya's Constitution under Articles 146(2) (b)' and 182(a)' (5) &

(6) and there is therefore no need to rePeat them.

As always, we remain committed to upholding the principles of democratic governance and

the rule of law in Kenya by supporting every effort to improve our laws in retPonse to the

social, economic and political needs of the country.

\)Ue appreciate your invitation to appear and present our consideration of the Petition and

confirm our attendance

I

/(
C9Yours

Joash Dache, MBS

5EC CE 6

Copy to: Ms. Christine Agimba, Chairperson to see file copy

hereby
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COUNCIL OF GOVERNORS

Westlands Delta House 2^d Floor, Waiyaki Way.
P.0. 80X40401-00100, Tel: (020) 2403314,2403313
Nairobi. E-mail:

Our Ref: COGl6/lo vol. tz (44)

z6th october 2o23

J. M. Nyegenye, CBS

The Clerk of the Senate
Parliament Buildings
NAIROBI
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Dear Mr. Nyegenye,

SUBMISS]ONS TO THE SENATE CONCERNING INTRODUCTION OF AN AMENDMENT TO
THE CONSTITUTION AND OTHER RELEVANT LAWS ON THE ELECTION OF THE DEPUTY
PRESIDENT AND DEPUTY GOVERNORS

Greetings.

The above subject matter and your letter dated 136 October zoz3 under Ref:

SEN/DGAC/DGCILAHRC/zoz3(r3r ) refer.

The Council of Covernors has reviewed the Petition by Mr. Taratisio lreri Kawe and hereby
forwards the written submissions dated r6s October 2o2l attached herewith for your
consideration.

Please accept our highest esteem and regards

Yours sincerely, OtAc
I
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tt^i-,or d*L0 I Nov 2023
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Mary Mwltl
Chlef Executlve Offlcer
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COUNCIL OF GOVERNORS

SUBMISSIONS TO THE SENATE CONCERNING INTRODUCTION OF AN AMENDMENT TO THE

CONSTITUTION AND OTHER RELEVANT LAWS ON THE ELECTION OF THE DEPUTY

PRESlDENT AND DEPUTY GOVERNORS

A. INTRODUCTION

The Petitioner herein, Mr. Taratisio lreri vide a Petition dated 3'd August zoz3 seeks the
following inter alia, that the Senate:

t. Amends the constitution by introducing the sections of law which will provide a by

election of the Deputy President and Deputy covemor after the assumptlon to the
presidency by the elected Deputy President and after the ascendency of the elected

Deputy Governor to the office of the Governor respectively;

z. Amends the Elections Act, 2o11, the lndependent Electoral Boundaries Commission

Act, the County Government Act 2012 and any other Law touching on the electoral
process in Kenya to be in line with the amended constitution;

3. Amends the relevant law to give the president power to appoint a Cabinet Secretary

in an acting capacity as a deputy president for a period of six months within which an

election for a substantive Deputy President shall have been done;

4, Amends the relevant law to give the County Government power and authority to
appoint a County Secretary in an acting capacity as a deputy governor for a period of
six months within which an election for a substantive Deputy Governor shall have

been done;

5, Amends any other relevant law whlch robes Kenyans their sovereignty in electing
their preferred leaders as well as kllling the spirit of the constitution in matters related

to the electoral leadership laws in Kenya.

B. CONSTITUTIONAL PROVISIONS

Vacancy in the OfEce of the Deputy Presldent

Article t46(z) of the Constitution stipulates that when a vacancy occurs in the office of the
president-

(a)the Deputy President shall assume offce as a President, or

I
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(b) if the office of the Deputy President is vacant, or the Deputy President is unable to

assume the ofFce, the Speaker shall act as President and an election to the ofhce of the

president shall be held within sixty days after the vacancy arose in the office of the President

Article r49(r) of the Constitution states that within fourteen days after a vacancy in the ofFce

of the Deputy president arises, the President shall nominate a person to fill in the vacancy,

and the National Assembly shall vote in the nomination within sixty days after receiving it.

Vacancy ln the OfEce of the DePuty Governor

Article r8z (z) of the Constitution provides that if a vacancy occurs in the offce of county

governor, the deputy county governor shall assume ofhce as county governor for the

remainder of the term of the county governor

Further, Article r8u(4) states that if a vacancy occurs in the office of county governor and

that of deputy county governor, or if the deputy county governor is unable to act, the

speaker of the county assembly shall act as county govemor'

lf a vacancy occurs as contemplated under Article r8z(4), an election to the offce of county

governor shall be held within sixty days after the speaker assumes the office of county

governor.

C. ISSUES FOR CONSIDERATION

The replacement of a vacancy arising in the ofhce of the Deputy President and Deputy

Governor is not a novel issue. lndeed, in the case of Re Speaker, County Assembly of Embu

(2018) eKLR, an opinion was sought from the Supreme Court on the process of filling the

position of Deputy Govemor if he assumed the offce of the Governor following the

impeachment and removal from offce of the incumbent Governor'

The Honourable Court held that:

..Despite the Constltution being silent on the filling of the vacant posltlon of the Deputy

Governor once the lncumbent one assumes the Governor's ofEce, lt is certainly not the

lntentlon of the Constltution that the Office of the Deputy Governor should remain vacant

until the next cycle of General Elections."

Similarly, so the Court held, that in the absence of any law, where a vacancy occurs in offce

of the Deputy County Governor, the Governor shall within fourteen days of such a vacancy,

nominate a person to fill it, irrespective of how the vacancy arose. Like the National

Assembly, the County Assembly is to vote on the nomination within sixty days of receiving

it.
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The above Advisory led to the introduction of Sections )2A.3,28,33C and 33D of the county

Governments Act, No. 't7 of >o'tz.

ln light of the foregoing, the Council submits that there are proper laws in place that guide

the nomination of a candidate to fill vacancy in the offces of the Deputy President and

Deputy Governor. The Constitution, the County Government Act, No. t7 of zotz, Public

Appointments (County Assemblies Approval) No. 5 of zotT and the Public Appointments

(Parliamentary Approval) No. 33 of zott all address the concerns of the Petitioner.

Further, Article r of the Constitution states that power can only be exercised in accordance

with the Constitution. People may choose to exercise it either by themselves orthrough their

democratically elected representatives. The elected representatives regardless of whether

they are members of the Senate, National Assembly or County Assembly, exercise their

sovereign power as delegates. There is no need to subject the citizenry to another rigorous

electoral process when the same can be exercised through the already elected

representatives. The voice of the people will still be heard in the National Assembly and

county Assembly. A motion for the approval of any nomination by County Assembly is

provided under the Public Appointments (County Assemblies Approval) Act No. 5 of zol7

whereas a motion for the approval of any nomination by the National Assembly is provided

under the Public Appointments (Parliamentary Approval) No. 33 of zott. Notably, the

aforesaid motion goes through public pafticipation thus any decision made by the National

Assembly or County Assembly will ideally be the people's voice.

We submit that the pro(ess denoted in the constitution is similar in other iurisdictions. We

draw attention to the constitution of Nigeria which states as follows:

Section r9r of the Nigerian Constitution states as follows:

(l) The Deputy Governor of a State shall hold the office of Governor of the State if
the office of Governor becomes vacant by reason of death, resignation,

lmpeachment, permanent lncapacity or removal of the govemor from office for any

other reason ln a<<ordance with section 188 or 189 of this constltution.

(z) where any vacancy occurs ln the circumstances mentioned in subsection (t) of
this section during a period when the offce of Deputy Governor of the State ls also

vacant, the Speaker of the House of Assembly of the State shall hold the office of
Governor of the State for a period of not more than three months, during which

there shall be an election of a new Governor of the State who shall hold ofhce for
the unexpired term of office of the last holder of the office.
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(3) where the office of the Deputy Governor becomes vacant

(a) by reason of death, resignation, impeachment, permanent incapacity or removal

in accordance with section 188 or 189 of this Constltutlon;

(b) by his assumption of the offce of Governor of a state In accordance with

subsection (t) of this sectionl or

(c) for any other reason, the Governor shall nominate and with the approval of the

House of Assembly of the State, appoint a new Deputy Govemor.

Section 146 of the Nigerian Constitution provides a similar Process when it comes to filling

the vacancy of the ofhce of the vice president.

D. Recommendation

To address the legal issues raised by the Petitioner, the Council of Governors recommends

as follows:

There is no need to amend the constitution by bringing in a lengthy electioneering Process

as suggested by the Petitioner but rather the national and county offcials should be tasked

to enhance public participation in the National Assembly and County Assembly when

considering the motion for approval of the nomination of a candidate to fill vacancy in the

offices ofthe Deputy President and Deputy Governor.

Submitted for your consideration. Once again thank you for your continued support and

please be assured of our highest esteem and consideration.
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