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The Social Assistance (Repeal) Bill, 2020 (National Assembly Bill No. l6 of 2020), having been

read a First Time on 23rd June. 2020, was committed to the Departmental Committee on Labour

and Social Welfare for review and report to the House pursuant to the provisions of Standing Order

t27(t\.

In summary. the Bill seeks to repeal the Social Assistance Act to provide for the enactment and

operationalisation of the Public Finance Management (Social Assistance) Regulations under the

Public Finance Management Act No. l8 of 2012.

The Committee, pursuant to the provisions of Article I l8 of the Constitution and Standing Order

127 (3) invited submissions from the public on the Bill via advertisements in the daily newspapers

of l.ln January. 2020. During its Sittings held on 25'h February,2020,9'h October.2020 and 2-J'd

July,2021" the Committee considered the zubmissions from key stakeholders and resolved to

recommend to the House approval of the Bill without amendments.

May I take dris opportunity to commend the Committee members for their devotion and

commitment to duty during consideration of the Bill and express gratitude to the Oflices of Speaker

and Clerk of the National Assembly for providing technical and logrstical support.

On behalf of the Departmental Committee on Labour and Social Welfare and pursuant to tife

provisions of Standing Order 199 (6). it is my pleasant privilege and duty to present to the House

the report of the Committee on the Social Assistance (Repeal) Bill. 2020 (Narional Assenbb Bill

No. l6 of 2020).

HON. KABINGA WACHIRA, M.P.

CHAIRPERSON

h
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CHAPTER ONE

1.1. Mandate of the Commlttee

The Departmental Committee on Labour and Social Welfare is establshed in accordance with the

provisions of Standing Order 216 of the National Assembly. Its mandate as provided for in S.O.

2l 6(5) is to inter-olia:-

To investigote, inquire into, arul report on all nmtters relating to the nmndate, managemen\

actiyities, administation, operatiotts and estimates of the assigned ministries and

depotntents;

To studv the progronrme and polity objectives of mhistries tmd departntents and the

effect ivenes s of the in tpl emen t at i o n.

iii. To study and review all lcgislation refened to it;

To study, rrssess and analvse the relotive success of the ninistries and departments os

measured bv the results obtained as contpared with their stated objectives;

v To investigate and inquire into all nratters relating to the assigned ntinistries and

departments as thq) mrry deem necessary and as nmv be refened to them fui the House;

I

il

ty

To vet and report on all appointments where the Constitution or anv law reErires the

National Assemblv to apprave, except those under Standing Order 204 (Connnittee on

Appointments); and

vii. To make reports tmd reconmrendations to the House as ofien as possible, hcluding

rec on mr en da t i on of pr op os ed I egi s I a tio rt

The Committee is mandated to consider the following nrbjecB: -

i. Labour;

ii. Labour relations:

iii. Manpower or Human Resource Planning;

iv. Gender;

v. Youth;

X.cprt of ilc Dcpanncatal Coaralta oa labu ard Sociol Wc{arc oa thc Cottsi&mtion of rle Social .Attisatrc (lcpca| Dill
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vii.

viii.

Social Welfare and Security;

Children's Welfare; and

Persons Living with Disabilities.

1.2. Overslght

ln executing its mandate, the Committee oversees the following govemmgnt Ministries,

departments and or agencies, namely:

i. The State Departnent for Labour

ii. The State Deparhent for Social Protection

iii. The State Deparunent for Gender

iv. The State Departuent for Youth

v. The State Deparunent for Arid and Semi-Arid Lands

vi. National Gender and Equality Commission

1.3. Commlttee Membershlp

The Commiftee comprises of the following members -

The Hon. Kabinga Wachira, MP (Chalrperson)

Mwea Constituency

Jubllee Party

The Hon. Gideon Koske Kimutai, M.P (Vlce-Chalrperson)

Chepalungu Constituency

Chama Cha Mashlnanl (CCM)

The Hon. James Onyango Koyoo, MP

Muhoroni Constituency

Oranse Democratlc Movement (ODM)

The Hon. Janet Marania Teyiaa, MP

Kajiado County

Jubllee Partv

The Hon. Ronald Kiprotich Tonui, MP

Bomet Central

Jubllee Partv

The Hon. Moses Matulu lnjendi, MP

Malava Constinrency

Jubllee Partv

X.epn ol rtc Dcpanacntal Coanbca oa Labou and Social Vc{arc on thc Consibrution of thc Social Assi*atcc Eepcal) BiIl
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The Hon. Tom Odege, MP

Nyatike Constituency

Orange Denrocratlc Movement (ODM)

The Hon. Rose Museo. MP

Makueni County

Wlper Democratlc Movement (WDM)

The Hon. Caleb Amisi, MP

Saboti Constituency

Oranee Democratlc Movement (ODM)

The Hon. Omboko Milemba, MP

Emuhaya Constituency

Amanl Natlonal Congress ParW (AllC)

The Hon. Charles Kanyi Njagua, MP

Starehe Constituency

Jubllee Partv

The Hon. Fabiau Kyrle Muli, MP

Kangpndo Constituency

Muungano Party

1.4. Commlttee Secretarlat

Mr. John Mugoma

Clerk Asslstant II

The Hon. AMi Mude Ibrahim, MP

Lafey Constituency

Economlc Freedom Partv (EF?)

The Hon. Titus Mukhwana Khamala, MP

Lurambi Constiruency

Amanl Natlonal Coneress Partv (AIIC)

The Hon. Safia Sheikh Adan" MP

Marsabit County

Jubilee Partv

The Hon. Ole Sankok Davi4 MP

Nominated M.P.

Jubllee Partv

The Hon. Wilson Sossion, MP

Nominated

Oranse Democratlc Movement (ODM)

The Hon. Gideon Keter, MP

Nominated

Jubllee Partv

Ms. Susan Maritim
Senlor Clerk Asslstant/ Head of Secretarlat

Ms. Doreen Nkatha

Legal Counsel
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Mr. James Muguna

Research Offlcer

Ms. Sheila Jebotibin

Sergeant-at-Arms

Mr. Nickson Mutai

Audlo OflIcer
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2.r ovER\rIEW OF THE SOCIAL ASSISTANCE (REPEAL) BILL,2020

l. The Social Assistance (Repeal) Bill. 2020 seeks to repeal the Social Assistance Act. 2013. The

Social Assistance Act is an Act of Parliament whose objective is to give effect to Article

4-3( I Xe) of the Constirution and to establish the National Social Assistance Authority and

provide for the rendering of social assistance to persons in need.

2. The Bill seelis to enable the enactment and operationalisation of ttre Public Firmnce

Management (Social Assistance Fund) Regulations made under the h:blic Finance

Management Act, No.18 of 2012.

3. Clause 2 deals with the definition of the terms used in the Repeal Bill. The terms are 'Board'.

meaning the management Board of Authoriry under section -3 of the repealed Act; 'Authority'

meaning the National Social Assistance Authority established under section 3 of the repealed

Act and 'repealed Act' means the Social Assistance Act. No. 24 of 2013

4. Clause 3 seeks to repeal the Social Assistance Act.

5. Clause 4 provides savings and transitions necessary to preserve an existing law or existing

riglrts which would otherwise disappear when the law is repealed. Tlus includes saving any

pending court proceedings. pending administrative investigations or inquiries. pending

disciplinary proceedings. appeals processes. It also saves contracts between the Authority and

another person and employment contracts of those employed by the Authority. if any. by

requiring their redeployment by the Public Service Commission or compensation in terms of

conditions of service. As tbr the Board. the same will cease to exist within 30 days frorn the

commencement of the Act

6. Article 43 of the Constirution enshrines the economic and social rights of all persons including

the right to social security. Article 4-3(-l) mandates the state to provide appropriate social

security to persons rvho are unable to support themselves and their dependents. This duty of

the State is further reiterated in Article 57 concerning assisting older members of the society.

It is rvorth noting that Article 2l(2) requires the state to take legislative. policy and other

)
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measures, including the setting of standards. to achieve the progressive realisation of the fughts

guaranteed under Article 43.

7. Social Assistance is defined under the Social Assistance Act as assistance provided in

accordance rvith the Act to persons in need and other persons and including financial assistance

and social services.

8. In Kenya. social protection and social sat'ety are primarily entrenched in tluee ways:

(a) Througfi the National Social Security Fund (NSSF) which provides social security

protection to fonnal and informal rvorkers in fonn of payments upon retirement;

(b) Tluougfi social health insurance implemented by the National Health lnsurance Fund

(NHIF); and

(c) Tlrough cash transfer programs where beneficiaries attest to improved household food

security. retention of children in schools. access to basic health care. enhanced social

support netrvorks, self-esteem and dipnity.

2.2 PT]BLIC PARTICIPATION

9. Through a newspaper advertisement dated l-3'h January 2020 (Annexure 4), the C'ommittee

invited the public to present submissions on the Social Assistance (Repeal) Bill, 2020.

10. The Committee received submissions from numerous stakeholders including the Ministly of

Labour and Social Welfare. National Treasury. National Gender and Equality Commission

(NGEC) and the Africa Platform for Social Protection and the Social Protection Actors Foruur

among others.

I l. Details of the submissions are annexed to this Report as Annexure 5. The Committee

extensively considered the contents of the submissions on the Bill and details of the

deliberations. observations and resolutions as relates to the Bill are contained in Part C of this

Chapter.

2.2.1 Submisslons by Nllnistry of Labour antl Soclal Welfare

12. Mr. Simon Chelugui. Cabinet Secretary tbr Labour and Social Welfare submitted as tbllorvs -

l-1. The National Treasury & Planning had constituted an Inter-Agency Tasltbrce to establish the

Social Assistance Fund under the Public Finance Management Act.2012 (PFMA.2012) in

line rvith the existing Govemment policy that all national public frurds be established by the

(
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('abinet Secretary responsible for finance under Section 24 (41 of the Public Finance

Management Act. 2012.

14. In addition. the Inter-Agency Taskforce was required to identify any consequential

amendments to any other law to pave way for the establishment of this Fund under the Public

Finance Management Act. 2012.In this regard. it was noted that Parliament had enacted the

Social Assistance Act, No. 24 of 201-1. which was introduced through a private Member's Bill

on l4n January. 2013 with the etlective date of commencement being 25'h January. 201 -3.

15. The primary purpose of the Social Assistance Act,20l-3 was to establish a Social Assistance

Authority and a Social Assistance Fund to provide for the rendering of social assistance to

persons in need. Owing to inherent policy. operational and governance challenges in this Act

and in order to align it to the existing national laws and policy provisions. the Social Assistance

Act, 2013 has not been implemented.

16. In January. 2019. the Ministry of Labour and Social Protection as part of ongoing efforts to

have in place a proper framework for effective coordination and oversight of all social

protection programs including social assistance. social security and health insurance, sought

for approval from the National Treasury to establish a Social Assistance Fund in line witr

Section 24 (4\ of the PFMA.2Ol2 to achieve the same policy desired objectives as intended in

the Social Assistance Act. 2013. while at the same time avail the Ministry of Labour and Social

Protection the oppornrnity to prepare a comprehensive and coherent Bill to cater for the sector-

specific issues including social protection.

17. The Starutory Instuments Act.20l-1 also does not allow any House of Parliament to discuss

any matter. which has been provided for in another Act of Parliament. In this regard. the

National Assembly cannot discuss the establishment of a Social Assistance Fund under Section

24 (4) of the Public Finance Management Act. 2012 while the Social Assistance Act. 201-1 had

established another Fund on the same subject matter. Accordingly. the lnter-Agency Taskforce

recommended and justified the need to repeal the Social Assistance Act. 2013 to pave way for

the establishment of the nerv Fund under the Public Finance Management Act. 2012.

18. Justification for repeal of the Social Assistance Act No 24 of 201-3 is underpinned in two broad

areas namely-

Repon of *c Dcpanaental Connitcc on Labow and Social fr'clfarc on the Consi&mtioa of thc Social .lssistancc (Rcpcall Bill



(a) the need to comply with the current existing Government policy that all national public

fiurds be established under Section 24 (4) of the Public Finance Management Act, 2012:

and

(b) the fact that Social Assistance Act, 2013 is not harmonised with existing National

Policy on social protection and inherent flaws in the Social Assistance Act. 2013 where

it has assigned the roles of regulation. policy formulation and standards to an Authority.

yet these roles are ordinarily assigned to the sector Ministry.

19. The existing policy for the establishment of National Public Funds is embedded in the PFM

Act. 2012 turder Section 24 (41of the Public Finance Management Act Nol8 of 2012 which

states that the Cabinet Secretary may establish a national govemment public fund with the

approval of the National Assembly. The Social Assistance Act, 201-3 which provides for the

establishment of a National Social Assistance Fund under section 34 (i) conflicts with the

Public Finance Management Act. 2012. This necessitated the need for consequential

amendments to the Act of 201-3 to remove all provisions relating to the operationalisation of

the Fund under the Social Assistance Act to pave way for the establishment of the Social

Assistance Fund under the Public Finance Management Act.

20. It has been established that once all provisions relating to the establishment of the Social

Assistance Fund are removed from this Act. there will be substantive activities which can be

implemented under he same Act. except the Authority established therein, hence the rationale

to repeal the act and enable the development of a more comprehensive law in its place

addressing all broader sector issues.

2I. The Social Assistance Act. 201-3 did not capture the letter and spirit of the Policy on Social

Protection: Sound laws are informed by sector policies to address specific issues in society.

The enacted Social Assistance Act. 2013 is not aligned to the broad policy recommendations

encapsulated in he National Social Protection Policy.

22. Further. this matter has been canvassed at the High Court as a result of the Ministry of Labour

and Social Protection having been sued by the National Gender and Equality Commission to

implement the Social Assistance Act. 2013. Both parties made submissions to the High Court

,*
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and the High Court ruled that the Ministry of Labour and Social Protection was right to delay

its implementation until a sector-wide Bill is enacted by the National Assembly. The Higfi

Court ruling rvas delivered on 76 December. 2016 and recognised actions by the State

regarding he streamlining of the Social Assistance Act.

23. Repealing the Act and establishing the Social Assistance Fund under the Public Finance

Management Act, 2012 avails the opportunity for the Government aud the Ministry itself to

align policy to legislation and conclusively embark on the establishment of a comprehensive

law on social protection. including social assistance.

24. The Authority as established under the Social Assistance Act of 2013 was assigned policy

formulation. regulation. implementations. advisory, standards settings. oversiglrt and

monitoring and evaluation mandates (Section 3 and 4), which goes against best practice in

govemance for the sector and thus posing a challenge to the Ministry in establishing the

Authority. In this regard, the Ministry is committed to addressing these duplications, conflicts

in the forthcoming law by initiating a comprehensive and coherent Bill for the sector.

25. Establishing the National Social Assistance Authority as contemplated in the Act is expensive

as it will require new and or additional staff, office space. equipment and consequently

additional resources for operations and maintenance.

26. The Authority was given both the functions of a regulator and implementer under the Social

Assistance Act.20l3. wluch presents an apparent conflict of interest. This is duplication of

functions between the Ministry and the Authority. The broad mandates proffered to the

Authonty under the Act which inchdes both implementation. advisory, standards settings,

oversight and M&E were bound to result in conflict and duplication of efforts impacting on

the efficiency and efl-ectiveness of resource utilisation for the social protection sector.

27. Repeal of the Social assistance Act of 201-3 will most certainly pave way for accommodating

the emerging reforms in the social protection sector and will allow the development of a more

comprehensive and coherent law. The establishment of the Social Assistance Fund is a special

purpose vehicle for the Government to address specific intervention for effective funds flow

and accountabiliry framervork for all social assistance granted by the Government.

Rcponol*eDepaaaeatalCoanbeconLabouraad Social*'cltarcontheConsidcmtionoftheSocial-.lssisrarrcc(Repcal)Bill



28. To establish the Social Assistance Fund under the PFM Act. there is a need to propose

consequential amendrnents to remove any provisions relating to the operationalisation of the

Fund under the Social Assistance Act as this r.vould have been a violation of the PFMA.2Ol2

After the identification of all the provisions relating to the Social Assistance Fund under the

Social Assistance Act it rvas observed that no substantive provisions relating to any other

subject matter urder the Act were left hence the recommendation to repeal the Social

Assistance act.

29. Once the Social Assistance (Repeal)Bi11.2020 is approved by the National Assembly. the

Public Finance Management (Social Assistance Fund) Regulations will be introduced in the

National assembly proposing to establish the Social Assistance Fund under Section 24 of the

Public Finance Management Act. to provide for the financing of social assistance for poor and

vulnerable persons. which include: poor orphans and wlnerable children; poor elderly persons;

poor persons with disability; persons in extreme poverty, among others.

30. The Social Assistance Fund's mandate will be to provide regular and predictable transfers for

social assistance programmes and initiatives in the country. Thrs will enhance pro-poor

strategies by redistributing national wealth. stimulating economic activities and contributing

to improved livelihoods.

31. The Fund's intervention in supporting the poor and vulnerable persons is expected to achieve

the following outcomes; enhanced predictability of Safety Nets and effective delivery systems

through a funds flow framework that is more accountable. predictable and efficient and

eflectively links beneficiaries to other govemment aflirmative action funds. In such cases. this

Fund will act as a guarantee to secure loans thus building resilience and sustainability.

-12. Finally. the nng-fencing of social assistance funds through the Fund strucnre will improve the

confidence of development partners to increase financial support for social assistance given

the funds will not be comingled.

33. The Ministry responded to Stakeholder Objections to the Bill as follorvs-

(i) The key concems raised in objection to the establishment of the Public Finance

Management (Social Assistance Fund) Regulations have inconectly assumed that the

Rcpon of thc Depanncatal Connbee on Labout and Social W'c[arc on the Consi&mtion ol thc Social .,lssistancc (R.epcal1 Bill



Regulations are a replacement of the social assistance Act. Thrs is not rue as the

Ministry is working towards putting in place a more comprehensive law on social

protection.

(ii) The repeal of the Act is part of the first steps of aligning Government policy to

legislation. the other step being the efforts made by the Ministry on revisin-e the

National Social Protection Policy to effectively cater to emerying concems in the social

protection sector. such as the unprecedented pandemics and disasters facing society.

(iii)Significant progress has been made in this space. it is expected that in tre course the

policy will be presented before Cabinet and shared with Parliament to guide furure

legislation. These initiatives will enable the Ministry to establish a proper framervork

for the effective implementation of Social Assistance interventions and the entire social

protection sector.

(iv)It is not tnre that the repeal of the Social Assistance (Repeal) Bill would empower the

National Treasury to govem the social protection sector simply through Regulations.

which can be changed on a whim and do not confer social protection nghts to citizens.

It would scrap the Social Assistance Act and replace it rvith the Social Assistance Fund

Regulations. representing an unacceptable loss of claimable rights to Kenya's citizens

in the area of social protection. The policy mandate. the policy Cabinet Secretary

responsible for the Fund is the Cabinet Secretary for Labour and Social Protection

rvhereas the Administrator of the Fund is the Principal Secretary i Accounting Officer

for social protection.

2.2.2 Submisslons by the Natlonal Gender and Equallty Commlsslon

-34. At its meeting held on 27tr August. 2020 with the National Gender and Equality Commission

(NGEC). Dr. Joyce Mutinda. the Commission Chairperson submitted as follows -

-35. The Comrnission is opposed to the Social Assistance (Repeal) Bill. 2020 because of the

following reasons-

ReponotthcDepattnentalConnbeeonLabourand Socialll'c[arcoatheConsidemtionofthcSocial..lssisraacc(Rcpcal)Bill



(i) The Social Assistance Act. 201.3 that is being repealed by the proposed Bill has never

been implemented and therefore there is no evidence of its inadequacies. flaws or

weaknesses.

(ii) The Social Assistance Act. 2013 is being repealed without enacting a substinrtive

substantive Act meaning we anticipate a legal lacuna and failure to provide a

comprehensive legal framework to govem the social assistance progrirm and by

extension the National Social Protection Policy. 2014.

(iii) The proposed Social Assistance (Repeal) Bill, 2020 raises a legal technical and

procedural question of, whether it is legally appropriate to repeal a substantive Act

(the Social Assistance Act of 2013) through Regulations (in this case the Public

Finance Management Act (Social Assistance Fund). 2020 of another substantive Act.

namely the Public Finance Management Act No. l8 of 2012;

(iv; The Commission noted that the act of repealing the Social Assistance Act, 2013 via

the Public Finance Management Act (Social Assistance Fund) Regulations would

have a substantive effect on govemance. [n essence, the move shall lead to splitting

and transferring the functions whereby the Fund secretariat shall be domrciled in the

Ministry of Labour and Social Protection and shall report to an administrator

appointed by the Cabinet Secretary. National Treasury and Planning meaning

administrative functions related powers shall be domiciled at the Ministry National

Treasury and Planning.

(v) The National Treasury and Plaming does not have the necessary infrastructure and

non-tlnancial resources required to address and deal with issues of Social Protection

other than funding the function and duties of Social Assistance.

(vi) The Commission had been engaged in the matter of finding a comprehensive legal

framework to govem the social assistance programs in Kenya since it was established

in 201I and operationalised in 20I2.In Kenya. social protection and social safety are

entrenched in primanly three ways:

a) Cash transfer programs that ought to be governed by the Social Assistance Act

No 24 of 2013.
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b) National Social Security Fund (NSSF) governed by the National Social Security

Fund Act

c) Social Health lnzurance is implemented through the National Health Insurance

Fund (NHIF) and governed by the National Health Insurance Act.

(vii) In April 2014. the Mrnistry responsible for Labour and Social Protection had not

operationalised the Social Assistance Act of 2013 which rvas assented into law on

l4'h January 2013. The most significant provision in this Act is the establishment of

the National Social Assistance Authonty (NSAA) and a fund known as the National

Social Assistance Fund and the sources of the funds.

(viii) The Act provides that the Fund shall be administered by the Board of Managemeut.

This means the management of the Social Assistance Fund (such as the Cash Transfer

Fund) will be moved from the Ministry of Labour and Social Protection to the

National Social Assistance Authonty (NSAA).

(ix) The Commission issued an advisory to the Cabinet Secretary (CS) raising the concem

on non-implementation of tre Act and requested the C.S. to give effect to the

provisions of the Act by constituting the Management of the National Social

Assistance Authority. They received a response to which the Commission found

unsatisfactory and filed Petition No. 226 of 2015 in the Constitutional Court. Nairobi.

(x) The Court on 7n December. 2016. dismissed the Petition. The Court was satisfied

that indeed various actions were being undertaken by the State to streamline the

Social Assistance Act 2013. The Court indicated the steps being undertaken by the

Ministry were indicative that the delay in the implementation of the Act was neither

deliberate nor uffeasonable. The Commission. therefore, waited for the Ministy to

commence implementation of the social Assistance Act. 201,3.

(xi) In 2017. the Ministry of Labour and Social Protection iuitiated the process of

reviewing the Social Assistance Act 2013 by drafting the National Social Assistance

Bill 2018. On invitations of the Ministry of Labour and Social Protection. the

Commission and other stakeholders who included select members of the

Parliamentary Departmental Committee on Labour and Social Welfare had the
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privilege of discussing and analysing the 2018 Bill. The stakeholders made proposals

to improve this Bill but most impo(antly is that the Bill established a National Social

Assistance Trust Fund.

(xii) The Departmental Committee for Labour and Social Welfare proposed the formation

of a technical committee tasked to incorporate the new proposals amendments into

the 2018 Bill and to alsopropose a suitable body.its composition and governance

that would be responsible for the irnplementation of the 2018 Bill. The Commission

was a member of this Committee and completed its task and submitted the draft report

to the Parliamentary Departmental C'ommittee for Labour and Social Welfare for

revlew

(xiii) In July 2019 as the Commission and other members of the Technical Committee were

rvaiting for the tinal product from the Parliament and Ministry of Labour and Social

Protection. rve leamed that the Ministry of Labour and Social Protection had

commenced another process of repealing the Social Assistance Act 201-3 througfi the

Public Finance Management Act (Social Assistance Fund) Regulations 2019.

(xiv) lndeed. on 3rd September. 2019. the National Treasury and Planning tlrough an

advertisement called for public participation and submission of memoranda on tire

Public Finance Management Act (Social Assistance Fund) Regulations 2019 and the

Commission submitted its memoranda.

(xv) The ('ommission submitted among other things that ttre Social Assistance Act of

201-3 is still in effect and substantive larvand cannot be repealedusing Regulations

of another larv.

(xvi) the Social Assistance Act 201-1 was never implemented by the Ministry and

therefore its tlarvs have never been experienced; and

(xvii) the proposed Public Finance Management Act (Social Assistance Fund)

Regulations 2020 are not ali-ened to the National Social Protection Policy of 2014.

These tr,vo crucial documents. i.e.. the Regulations and the Social Protection Policy

do not speak to each other because the National Social Protection Policy u,hich is

domiciled in the State Department of Social Protection establishes a National Social
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Protection Fund while the Regulations proposed by The National Treazury and

Planning urder the PFMA.20l2 establish a Social Assistance Fund. The Policy also

speaks to the overall welfare of the vulnerable eroups and has provided for a broader

category of beneficiaries of the Social Assistance while the Regulations only

addrcss cash transfer.

(xviii) On the memorandum of objects and reasons- the Commission noted that the

principal object of the Bill was to repeal the Social Assistance Act to enable the

enactment and operationalisation of the Public Finance Management (Social

Assistance Fund)Regulations made under the Public Finance Management ActNo

l8 of 2012. On this. the Commission submitted as follows-

(a) The reasons cited present legal technical and procedural questions on whether

a substantive Act (Social Assistance Act of 2013) may be amended through

Regulations of another Act (Public Finance Management Act of 2012).

NGEC's understanding is that Regulations are frameworks for eflicient

management of a substantive Act;

(b) The Social Assistance Act 2013 is being repealed without replacing it wih

another substantive Act. The Commission's understanding is that repeals

without replacement are generally done when a law is no longer effective. or it

is shown that a particular law has far more negative consequences than were

initially envisioned. Such justifications have not been provided in the Repeal

Bill of 2020:

(c) Parliament has extensively referenced the provisions of the Social Assistance

Act in other Bills and in some cases assigned additional mandate, for example.

to the National Social Assistance Authority established under section 34 of the

Social Assistance Act. 201-3-

(i) the Preservation of Human Dignity and Enforcement of Economic and

Social Right Bill, 2018 has made extensive reference to the Authority

: and

(ii) the Care and Protection of Older Members of Society Bill. 20I8 has

expanded the rnandate of the Authority ;
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(xix) There is still adequate oppornrnity for Parliament to amend the Social Assistance Act.

2013 or repeal and enact a new Act to address the issues that prevented the Ministry

from operationalising it as they presented in Court in 2015. As such. new Bills exist

and are drafted with adequate consultations from the stakeholderc. For example, the

draft National Social Assistance Bill. 2018.

(xx1 The Commission notes that the net eflect of establishing a Social Assistance Fund

througfr Regulations of the Public Finance Management Act. The effect includes

splitting and transferring some of the aspects of Social Assistance from the

Department of Social Protection to the National Trcarury and Planning.

(xxi) The proposed Public Finance Management (Social Assistance Fund) Regulations

provide for the Secretariat to be established in the State Department of Social

Protection to report to an Administrator who is an appointee of Treasury. This raises

governance issues as the two functions (secretarial and administration) shall be

domiciled in two separate ministries.

(xxii)The Regulations do not also create structures at the County Level. yet the

beneficiaries reside in the counties which are also implementing social assistance

programs. So. he assertion in the memorandum that social security is purely' a

function of the national Government is not necessarily accurate. Chapter 6 of the

National Policy on Social Protection provides for coordination and implementation

of social protection programs at National. County and sub-county levels.

(xxiii) Social protection and social safety are entrenched in three ways namely cash

transfer programs. the National Social Security Fund (NSSF). and Social Health

Insurance. The Social Security and Health Insurance components are currently

regulated by substantive Acts. The proposal to establish the third component of social

protection which is cash transfers through Regulations relegates social assistance

perhaps to a lesser component. We do submit that the three components of social

protection and safety are of equal importance.

(xxiv) The Commission further submitted that it is not mandatory lbr all Funds to be

established under the PFMA. 2012. Section 24 (41of the Public Finance Management
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Act 2012 states that the Cabinet Secretary may establish a national govemment

public fund rvith the approval of the National Assembly. The word "may" implies

that there are other wavs in which Funds can be established. In this case. the National

Authority Assistance Fund was established vide the Social Assistance Act 201-3. The

Fund has governance structures that have never been constituted.

2.2.3 Submhslons by the Africa Platform for Social Protection and the Soclal Protection

Actors Forum

36. The Africa Plaform for liocial Protection and the Social Protection Actors Forum (hereinafter

referrerl to as Af icart Platftnn) zubmitted as follows -

37. The Cabinet Secretary. Ministry of Labour and Social Protection proposes the establishment

of the Social Assistance Fund under the provisions of the Public Finance Management Act,

(PFMA. 2012) as "partial operationalisation" of the Social Assistance Act 2013. which, in the

opinion of the secretary. was never implemented due to " intemal inconsistencies " and

"operational challenges" including. for example, the creation of an Authority under the 201-l

Act with bodr "oversight and implementation challenges".

38. The proposal by the Cabinet Secretary details the functions of the State Department for Social

Protection. the process involved in cash transfer processes, a key component of social

assistance and identitles bottlenecks experienced under the structure of budget appropriation

as a basis proposing a Fund established under section 24 (4) of the PFM Act. 2012.

39. The proposal notes that Executive Order No. I of 2018 grants the State Department for Social

Protection, a social protection mandate. In the implementation of the Order. the Department

has a staff of 1004 and is structured into the Department for Social Development (DSD) and

the Department for Children Services (DCS). The Social Assistance Unit has been established

to coordinate cash transfers at the national level as the National Social Protection Secretariat

is tasked with coordinating stakeholder coordination of the social protection sector.

40. The proposal notes that since 20G1. some of the cash transfer prograrnmes that have been

implemented include the cash transtbr tbr the elderly (CT-OP). cash transfer for Persons wittr

Severe Disabiliry (CT-PWSD) and cash transfers tbr Orphans and Vulnerable Children (C'T-

OVC). Cumulatively. the exchequer makes available -30 billion shillings annually for the cash

transfer programmes. '*'ith each beneficiary entitled to 2000 shillings per month. payable every

t
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secoltd month. 1.2 million households or 6 milliou people benefit from the cash transfer -

proSrarnmes.

41. The proposal by the ('abinet Secretary makes a convincing case to the effect that the structure

of budget appropriations is unzuitable for provisions of cash transfer programs and

recommends the establishment of a National Fund for Social Assistance under section 24(4')

of the Public Finance Management Act. 2012.

42. However. having perused the justification for ttre establishment of the Social Assistance Fund

under Section 24 of the PFMA.2012 and repeal of the Social Assistance Act. 201-3 was made

by the ('abinet Secretary as well as the draft Regulations establishing the said Social Assistance

Fund. [n response thereto, they zubmit as hereunder-

(i) They agree with the justification given for the need to establish the Social Assistance

Fund outside the limitations and stnrcture of budget appropriations. They concur that the

inordinate delays. the inadequacy of value and coverage. limited scope and the

narrowness of focus are essentially a result of the structure of budget appropriations and

that the establishment of a national government Fund would mitigate against these

challenges. They however disagree that the said fund should be established under S. 24(4)

of the fund for the reasons to be stated herein;

(ii) The comparative analysis on provisions in existing Funds under the PFMA. 2012 fails to

appreciate the fact that these are funds created ab iilitio under Regulations . unlike the

Social Assistance aspect which has already been entrenched in a substantive Act. In any

event Section 24 of the PFMA. 2012 is not absolute.

43. The establishment of the Social Assistance Fund turder the PFMA is unconstirutional to the

extent that -

(a) Article 2l (2) of the Constirution requires the state to enact legislation for the

achievement of Article 43 rights. including social assistance. The constirution defines

legislation to include "an oct of parliament or law ntacle tnrcler tlrc outlrcrin'conferred

b)'an act qf porliotttent."
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(b) The Fund. the puarantor of constirutional rights. can only be enacted ttrough .srri

generis legislatiou or authority granted by legrslation. A general provision conferring

upon the ministerporver to establish funds is inadequate to anchor a constitutional right.

(c) In recognition of the above corxtirutional position. trvo other funds. the National Social

Security Fund and the National Health Insurance Fund. both relating to social

protection. and Article 43 rights. have been established by zubstantive legislation.

(d) In the draft Regulations. the Cabinet Secretary proposes to establish the fund not by

way of legislation but by way of provisions dealing generally with mafters of finance.

This is unconstitutional.

(e) Moreover. section 24 (41, of the PFMA.20l2. read in totality with the rest of section

24. presupposes the establishmerrt of a national govemment fund to fund national

govemment lunctions. not. as in this case. to give effect to individual rights conferred

by the constitution.

44. The Cabinet Secretar,v's proposal fails to recognise the existence of the National Social

Assistance Fund. established by larv in the Social Assistance Act. 201-3 but is yet to be

operationalised.

45. The Bill does not refer to the Fund but proceeds as if it does not exist. It does not "repeal" the

2013 Act. to nulliff the 201.3 Social Assistance Fund.

46. As subsidiary legislation cannot. in law. amend or repeal substantive larv. the fund proposed

under the PFM Act would be redundant. and of no effect.

47. The notion stated that the Act. in establishing an Authority to implement the Social Assistance

prograrnmes was in effect "duplicating" the functions of the State Department is erroneous.

The Social Assistance Act.2013. transt-ened the functions previously held by the State

Deparfrnent for Social Protection to the Authority created under the Act. Thrs in no way

deprived the state department of its mandate. as the implementation of the Act would still be

under the State Department. The Act thus created a more effrcient tool for the implementation

of the social assistance programmes" rvarranting a transf-er of sen'ices. not a duplication of the

same
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48. The implementation structure proposed by the draft Regulations lacks internal consistency, has

limited accountability structures and is liuered with errors as follows-

(a) It is not clear if the Regulations seek to establish a fund in the sense of a body corporate

or Fund in the sense of an Account.

(b) The Regulations lrave the Principal Secretary of Social Affairs as the Administrator

and therefore Accounting Officer, suggesting the Fund as an Account. However. the

establishment of a Board. and the granting of functions to the Fund, suggests a body

corporate. Thrs confusion permeates the entire draft.

(c) Similar confusion arises in relation to administrator, staff of secretariat and DSD and

their functions. Is it practical to separate persons who identiff beneficiaries from those

who pay? Are the payees therefore just service providers? Or do they exercise an

oversight role? Then what would be the purpose of the Board? How do these positions

of the Ministry fit in the legal entity proposed to be established?

(d) The Regulations do not create an instirution to exercise an inspectorate role. a best

practice in such funds. There is no mecltanism established for review and appeal

decisions relating to grant or denial of social assistance. The accountability structurcs

are extremely weak.

(e) Regulations are subsidiary legislation. Can such legislation delegate to another the

power to malie rules as is done with the powers granted to the Cabinet Secretary?

(f) The Principal Secretary. designated as the Administrator and thus the Accounting

Officer is also the Accounting Othcer of State Department that does much more. this

provision may not be tenable.

{
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3. 1 C OMMITTE E OBSERVATIONS AND RE COM]VIENDATIONS

3.1.1 COMMITTEE OBSERVATIONS

49. The Committee made the following observations-

I ) Article 4-3 of the C'onstirution proclaims the economic and social rights of all persons

including ttre right to social securiry. Article 43(3) mandates the state to provide

appropriate social security to persons who are unable to support themselves and their

dependents. This duty of the State is further reiterated in Article 57 with regard to assisting

older members of the society.

2l Arlicle 2l(2) requires the State to take legislative, policy and other measures. including

the sefting of standards. to achieve the progressive realisation of the rights guaranteed

under Article 4-1. To this end. Parliament has enacted the National Social Security Fund

Act. the National Hospital Insurance Fund Act and the Social Assistance Act.

3) The Social Assistance Act as it is. has not been implemented fully. The Ministry of Labour

and Social Welfare, as the implementing authority, indicated the follorving various

reasons for the lack of full implementation -

(a) it was realised that on enactment. the Social Assistance Act r,vas not aligned to the

broad policy recommendations encapsulated in the National Sor:ial Protection Policy;

(b) the inherent challenges in operationalising the Board of Management as it has bottt

functions of oversigtrt and implementation Act and unclear role of the Social

Assistance Authority. that is. rvhether it should be involved in the direct provision of

social assistance or that it would only be the regulator of social assistance prograrunes.

This negates the spirit of good governance. which recognises that an instirution camot

oversee its actions since accountabilitv would not be ensured.

(c) the Act does not provide for the National Social Assistance Fund to receive funding

tiorn the Exchequer and therefore. the Fund had not been operationalised since

enactment:

4) The Ministry of Labour and Social Welfare and other stakeholders including NGEC. met

wittr the Comnittee in 2018 and 2019 to chart a way fonvard regarding the
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implementation of the Social Assistance Act. It rvas agreed that a multi-stakeholder

technical team is fonned to prepare necessary amendments to operationalise the Act. This

team embarked on its mandate and proposed repeal of the Act.

5) The Inter-Agency Taskforce noted that dre htua Jamii cash transfer progtram was being

implemented tluough the budget process which faces numerous challenges including

inordinate delays, budget deficits. the inadequacy of value and coverage, limited scope

and the narrowness of focus. There is a need to implement the cash transfer program and

other social assistance programs through a Public Fund to mitigate against the challenges

of administration of funds geared towards social assistance througlr budget appropriations.

6) Whereas section -34 of the Social Assistance Act establishes. a National Social Assistance

Fund. it has never been operationalised as it does not receive funding from the exchequer

and firther, the Ministry had been unable to operationalise it owing to the policy that

Public Funds be established under the Public Finance Act. 2012 as this is the law enacted

pur$ant to Chapter 12 of the Constirution to govern Public Finance matters. Given the

foregoing, the Taskforce recommended the establishment of the Social Assistance Fund

under Section 24 (4) of the Public Finance Management Act.

7) Topave way for the establishment of the new Fund under the Public Finance Manageme::t

Act 2012. the provisions conceming the National Social Assistance Fund in the Social

Assistance Act must be repealed. The recommendation by the lnter-Agency Taskforce to

repeal the Social Assistance Act is premised on its belief that upon deletion of the

provisions establishing dre Fund from the Social Assistance Act. no substantive provisions

relating to any other subject matter under the Act would be left.

8) The Committee observed that the provisions relating to the National Social Assistance

Authority are substantive provisions that do not concern funding. It was also observed that

the Authority had never been operationalised and the Board of Management had never

been set up since enactment of the law. The Ministry advised that it could not

operationalise the Authority as the State Corporations Advisory Committee has

recommended against the formation of new parastatals and the same functions proposed

to be undertaken by the Authority may be pertbmred by the Ministry.
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9) Justification for repeal of the Social Assistance Act No 24 of 201-l is underpinned in the

follorving broad areas-

(a) the need to establish a Fturd that complies rvith the current existing Govemment

policy that all national public funds be established urder Section 24 (41 of the

Public Finance Management Act. 2012; and

(b) the fact that S;cial Assistance Act. 201-1 is not harmonised with existing National

Policy on social protection and contains inherent flaws in the Social Assistance

Act. 2013 where it has assigned the roles of regulation. policy formulation and

standards to an authority. yet these roles are ordinarily assigned to the sector

Ministry.

l0)The key concenrs raised in objection to the establishment of the Public Finance

Management (Social Assistance Fund) Regulations have indicated that the proposed

Regulations are a replacement of the Social Assistance Act. However. the Ministry

indicated that the Regulations will be anchored on legislation that govems public

finance. Further. the Ministry is working towards the enactment of a comprehensive

law on social protection broadly. including social assistance. The C'ommittee noted a

need to expedite the introduction, in the House. of the proposed comprehensive Bill

that addresses the issues that have prevented the Ministry from operationalising the

Act.

I 1) Another concem raised by stakeholders is that establishment of the Fund vide

Regulations under PFM rvould empower the National Treasury to govem the social

protection sector simply through Regrlations that can be changed on a whim and do

not confer social protection rights to citizens. It was. however observed that the

National Treasury and Plaming does not have the necessary intiastructure and non-

financial resoruces required to address and deal with issues of Social Protection other

than of funding the function and duties of Social Assistance. Furthermore. the Cabinet

Secretary responsible for the Fund is the Cabinet Secretary tbr Labour and Social

Protection. whereas the Administrator of the Fund is the Principal Secretary for matters

conceming social protection being the Accounting Othcer. This is akin to other similar

Public Funds enacted having the Principal Secretary for the responsible Ministry as the
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Fund Administrator and not the Cabinet Secretary to the National Treasury whose role

is limited to establishing a Public Furd under PFM Act. 2012 and provide t-rnancing.

Also worth noting is that the functions assigned to the Principal Secretary for Social

protection are not transferred to the Cabinet Secrctary to the National Treasury.

12)If the Bill is enacted into law. there is a need forParliament to examine and amend

various legislative proposals and Bills which refer to the provisions of the Social

Assistance Act and in some cases have assigned the additional mandate to the National

Social Assistance Authority established under section 34 of the Sorcial Assistance Act.

2013 including-

(a) the Preservation of Human Digniry and Enforcement of Economic and Social

tught Bill.20l8;

(b) the Care and Protection of Older Members of Society Bill. 2018; and

(c) the Care and Protection of Child Parents Bill. 2019.

3.I.2 COMMMTEE RECOMMENDATION

The Committee. having considered the Social Assistance (Repeal) Bill, 2019 recommends that

the House passes the Bill as it is.

DArE sfs[*:rSIGNED.......

HON. KABINGA WACHIRA, M.P. (CHAIRPERSON)

DEPARTMENTAL COMMITTEE ON LABOI.]R AND SOCIAL WELFARE
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MrN.NO. DC/LSW202VL96 PRELIMINARTES

The meeting commenced at 10.10a.m. with the Prayer followed by welcoming remarks.

The Chairperson introduced the new lead clerk, Ms. Susan Maritim, Senior Clerk Assistant to the

Committee and thanked the outgoing lead clerk, Mr. Adan Gindicha, Senior Clerk Assistant and

wished him well in his new Committee.

MIN.NO. DC/LSW/2OzIII97 ADOPTION OF THE AGENDA

The Agenda of the meeting was adopted having been proposed and seconded by the Hon. Safia

Sheikh Adan, M.P. and the Hon. Abdi Mude Ibrahim, M.P', respectively.

MIN.NO. DC/LSW/2O2III9r CONF'IRMATION OF MINUTES OF' THE
PREVIOUS SITTING

Confirmation of the Minutes of the previous sitting was deferred to the next sitting.

MIN.NO. DC/LSw/2OzIIIgg CONSIDERATION AI\D ADOPTION OF THE
REPORT ON THE SOCIAL ASSISTANCE EEPEAL)
B.ILL,2020

The Committee was presented with the draft Public Finance Management (Social Assistance Fund)

Regulations,2O2l which the Ministry of Labour & Social Protection and the National Treasury

and Planning intend to operationalise the Social Assistance Fund once the Act is repealed.

The Committee made the following observations -
1) The Ministry of Labour and Social Welfare, as the implementing authority, indicated the

following various reasons for the lack of full implementation Social Assistance Act -
i. It was realizedthat on enactment, the Social Assistance Act was not aligned to the

broad policy recommendations encapsulated in the National Social Protection

PolicY.

ii. The inherent challenges in operationalizirig the Board of Management as it has both

functions of oversight and implementation Act and unclear role of the Social

Assistance Authority, i.e., whether it should be involved in the direct provision of
social assistance or that it would only be the regulator of social assistance

prograrnmes. This negates the spirit of good governance, which recognizes that an

institution cannot oversee its own actions since accountability would not be

ensured.

iii. Section 35 of the Act does not provide for the National Social Assistance Fund to

receive funding from the exchequer and therefore, the Fund had not been

operationalised since enactment.

2) The Inter-Agency Taskforce noted that the Inua Jamii cash transfer program was being

implemented through the budget process which faces numerous challenges including

inordinate delays, budget deficits, inadequacy.of value, and inadequacy of coverage,
,)
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limited scope and the nilrowness of focus. There is need to implement the cash transfer

program and other social assistance programs through a Public Fund in order to mitigate

against the challenges of administration of funds geared towards social assistance through

budget appropriations.

3) Whereas section 34 of the Social Assistance Act establishes, a National Social Assistance

Fund, it has never been operationalised as it does not receive funding from the exchequer

and further, the Ministry had been unable to operationalise it owing to the policy that Public
Funds be established under the Public Finance Act,20l2 as this is the law enacted pursuant

to Chapter 12 of the Constitution to govern Public Finance matters. In view of the

foregoing, the Taskforce recommended establishment of the Social Assistance Fund under

Section 24 (4) the Public Finance Management Act.

4) In order to pave way for the establishment of the new Fund under the Public Finance

Management Act, 2012, the provisions conceming the National Social Assistance Fund in
the Social Assistance Act must be repealed. The recommendation by the Inter-Agency

Taskforce to repeal the Social Assistance Act is premised on its belief that upon deletion

of the provisions establishing the Fund from the Social Assistance Act, no substantive

provisions relating to any other subject matter under the Act would be left.

5) The provisions relating to the National Social Assistance Authority are substantive

provisions that do not concern funding. It was also observed that the Authority had never

been operationalised and the Board of Management had never been set up since enactment

of the law. The Ministry advised that it could not operationalise the Authority as the State

Corporations Advisory Committee has recommended against formation of new parastatals

and the same functions proposed to be undertaken by the Authority may be performed by

the Ministry

6) Justification for repeal of the Social Assistance Act No 24 of20l3 is underpinned in the

following broad areas-

i. the need to establish a Fund that complies with the current existing Government
policy that all national public funds be established under Section 24 (4) of the
Public Finance Management Act, 2012; md

ii. the fact that Social Assistance Act,2013 is not harmonized with existing National
Policy on social protection and contains inherent flaws in the Social Assistance Act,
2013 where is has assigned the roles of regulation, policy formulation and
standards to an authority, yet these roles are ordinarily assigned to the sector
Ministry.

7) The key concerns raised in objection to the establishment of the Public Finance

Management (Social Assistance'Fund) Regulations have indicated that the proposed

Regulations are a replacement of the Social Assistance Act. However, the Ministry
indicated that the Regulations were to be anchored on legislation that governs public
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finance and further, the Ministry is working towards enactment of a comprehensive law on

social protection broadly, including social assistance. The Committee noted that there is

need to expedite the introduction, in the House, of the proposed comprehensive law on

social protection that addresses the issues that have prevented the Ministry from

operationalizing the Act.

8) The Committee noted with concern that the PFM (Social Assistance Fund) Regulations

would empower the National Treasury to govern the social protection sector through

Regulations with the danger of the Executive amending the Regulations and also that the

National Treasury and Planning does not have the necessary infrastrucfure and non-

financial resources required to address and deal with issues of Social Protection other than

of funding the function and duties of Social Assistance.

9) The proposed Regulations have enhanced penalties which are in variance with the Social

Assistance Act of 2013.

10) Repealing an Act in the promise that the Regulations will be presented and approved by

the House is not a guarantee that the Fund will be operationalised immediately as envisaged

by the repeal Bill.

Committee Recommendation

The Committee, having considered the provisions of the Bill recommended that the Social

Assistance (Repeal) Bill, 2020 be approved without amendments as proposed by Hon. Safia

Sheikh Adan, M.P. and seconded by Hon. Abdi Mude Ibrahim, M.P., respectively.

MIN.NO. DC/LSW/2O2II2OO ANY OTHER BUSINESS

No other business arose.

MIN.NO. DC/LSW/2O?IIaOI ADJOURNMENT

There being no other business, the meeting was adjourned 1.05p.m. until 2.30p.m., stlme day, in

the same venue.

SIGNED

THE HON. JOSPHAT KABINGA WACHIRA , M.P.

(cHATRPERSON)

DATE OS D L>?-l
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MINUTES O[' THE 35TH SITTING OF THE DEPARTMENTAL COMMITTEE ON
LABOUR AND SOCIAL WELFARE HELD ON FRIDAY 25TH JUNE, 2O2I AT TOAM AT
ENGLISHPOINT HOTEL.

PRESENT
l. The Hon. Josphat Kabinga Wachira, M.P
2. The Hon. Ronald Kiprotich Tonui, M.P
3. The Hon. James K'Oyoo, M.P
4. The Hon. Fabian Kyule Muli, M.P
5. The Hon. Omboko Milemba, MP
6. The Hon. Nelson Koech, M.P
7. The Hon. Caleb Amisi, M.P.
8. The Hon. Tom Mboya Odege, MP
9. The Hon. Charles Kanyi Njagua, MP
10. The Hon. David Ole Sankok, MP
I l. The Hon. Wilson Sossion, MP

- Chairperson

APOLOGY
1. The Hon. Gideon Koske Kimutai, M.P.
2. The Hon. Rose Museo Mumo, MP
3. The Hon. Janet Marania Teyiaa, MP
4. The Hon. Moses Malulu Injendi, M.P
5. The Hon. Safia Sheikh Adan, M.P
6. The Hon. Abdi Mude Ibrahim, MP
7. The Hon. Titus Mukhwana Khamala, M.P
8. The Hon. Gideon Keter, MP

- Vice Chairperson

THE NATIONAL ASSEMBLY SECRETARIAT
l. Mr. Adan Sora Gindicha -Senior Clerk Assistant
2. Mr. John Mugoma -Clerk Assistant II
3. Ms. Doreen Karani - Legal Officer
4. Ms. Fiona Musili - Research Officer
5. Ms. Sheila Chebotibin - Sargent-At-Arms
6. Mr. Nickson Kibet - Audio Officer

STATE DEPARTMENT FOR SOCIAL PROTECTION
l. Mr. Nelson Marwa - Principal 8. Ms.MercyKuria -DSD

Secretary 9. Ms. Rebecca Mbuti - SPAF
2. Ms. Cecilia Mbaka - NSPS 10. Ms. Joyce Mugure - PA
3. Mr. Nicholas Kitua 11. Mr. Pepela Martin - Advocate
4. Ms. Charity Kiilu l2.Mr. Shem Nyakutu -SCS
5. Ms. Hellen Mudora - APSP 13. Ms. Tina Mungatana - SDSP

6. Mr. Stefanie Bitengo - NSPS 14. Mr. Benard Moenga - NSPS

7. Mr. John Gachigi - DSA 15. Ms. Yvonne Chege - Foreign Affairs
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AGENDA
l. Prayers
2. Preliminaries

i. Introductions
ii. Communication from the Chairperson
iii. Confirmation of Minutes of previous Sittings
iv. Matters Arising

3. Consideration of Social Assistance (Repeal) Bill, 2020 and Challenges affecting Inua Jamii
Program

4. Any Other Business
5. Adjournment/Date of the next Sitting

MIN.NO. DC/LSWL69 12021:- PRELIMINARIES
The meeting was called to order at lOam and thereafter a prayer was said. Introduction of Hon.

Members and Staff present was then done.

MIN.NO. DC/LSWt70l202tz CONSIDERATION OF SOCIAL ASSISTAI\CE (REPEAL)
BLLL,2020
The Stakeholders presented on the following:-

1. A strategic solution for short term & long term challenges of funding in the social
protection sector

a) Inadequate budgetary allocations.
i. A fund enables a funds flow framework that is more accountable and predictable,

enhances predictability of Safety Nets and effective delivery systems.

ii. Ring-fencing of social assistance funds through the Fund structure improves
confidence of development partners to increase financial support for social
assistance given the funds will not be comingled.

b) Limited coverage of poor and vulnerable households.
i. Budget deficits, affects both expansion and limit the number of poor and vulnerable

households and individuals that can be covered under social protection programmes.

i.e rolling out the 70 plus programme in 2017 and expansion under both the OVC
and PWSD.

ii. The Fund arrangement improves confidence of development partners to increase

financial support for social assistance given the funds will not be comingled.

c) Narrow focus of programme interventions
i. The programs only provide cash transfers to beneficiary households with the

fairly limited cash transfer value which do not diversify to the households. i.e

enrolment of benefiting into NHIF and promotion of livelihood opportunities.

ii. There was an urgent need to consider diversification of support to households

if the programme can be able to make meaningful impacts - the fund provides

this opportunity.

2
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d) Objectives of the Fund
i. To provide for the development and promotion of social assistance prograrnmes and

initiatives in the country;
ii. To provide for the criteria for the identification, screening, and prioritization of

beneficiaries of social assistance benefit;
iii. To provide for eligibility criteria for accessing social assistance programmes and

initiatives under this Fund;
iv. To provide for the minimum norns, standards and procedures for the delivery of social

assistance prograrnmes and initiatives;
v. To provide for a quality assurance framework to ensure that only eligible persons benefit

from the social assistance Fund;
vi. To develop and promote programmes to render the receipients of social assistance

capable ofself-support and exit from social assistance benefit;
vii. To enhance financial capacity of the receipients and their dependents through linkages

with other govemment interventions;
viii. To promote the incorporation of recipients into other complementary services and

access to better life conditions;
ix. To facilitate provision of psychosocial support;
x. To coordinate, manage and operationalize a beneficiary register for social assistance

programmes for the national government;
xi. To mobilize resources from development partners and other sources for the Fund;

xii. Provide funds for capacity and technical expertise development to improve on social

assistance.

2. Advantages for establishment of the PFM (Social Assistance Fund Regulations)

The intervention in supporting the poor and vulnerable persons is expected to achieve the

following outcomes:-
i. Enhanced predictability of Safety Nets and effective delivery systems through a funds

flow framework that is more accountable, predictable and efficient and effectively link
beneficiaries to other government affirmative action funds. In such cases, the Fund
will act as guarantee to secure loans thus building resilience and sustainability.

ii. Greater harmony in the allocation of resources for social protection related
interventions. In the current dispensation, meager resources are spread too thinly
across many sectors resulting to duplications and effectively undermining meaningful
impact of resources.

iii. Ring-fencing of social assistance funds through the Fund structure will improve
confidence of development partners to increase financial support for social assistance

given the funds will be comingled.

3. Challenges affecting Inua Jamii Program
The following were challenges affecting Inua Jamii Program:-
i. Budget deficit affecting the payment on payroll and migration of beneficiaries who are

currently on exception and legacy lists and replacement of deceased.

o Exceptions - 93,007

3
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. Legacy -29,153
o Deceased - 23,558
. Exited (ineligible) -2064

ii. Lack of budgetary allocation to bring on board eligible beneficiaries for OVCT and PWSD

since 2015 and OPCT since 2017
iii. Delayed payment due to the late releases of exchequer leading to beneficiaries incuning

debts
o January /February cycle paid in April 2021

o March/April and May/June cycle not yet paid
iv. Inadequate funds for monitoring, continuous updates, capacity building of officers,

decentration of program to County and Sub County levels.

v. Inadequate capacity of MIS seryer to accommodate additional data , required speed and

bandwidth for efficient functionality such as decentration.
vi. Inadequate facilities and equipment's and especially ICT equipment for efficient service

delivery.
vii. Huge backlog oof beneficiaries who are legible to be enrolled in the program but cannot be

brought on board. This sometimes bring complains , grievances and sometimes negative
jealousy for those left out.

viii. Inadequate well trained staff especially at field level to support beneficiaries and other
stakeholders in program service delivery.

Committee Observations and Resolutions
Committee observed and resolved the following;

1. There was need to align the Act to other existing laws and policy provisions since the Social

Assistance Act has never been implemented;
2. Establishment of the Fund vide regulations under PFM would empower the National

Treasury to govern the social protection sector simply through regulations which can be

changed on a whim and do not confer social protection rights to citizens.

3. The proposed Regulations are a replacement of the Social Assistance Act.
4. The Committee observed that the National Social Assistance Authority had never been

operationalised and the Board of Management had never been set up since enactment of the

Iaw.

Committee Resolution
The Committee therefore resolved to consult further on the best way to handle the
challenges facing the Cash Transfer Program and whether to repeal the Act thro PF'M Act
or implement the existing law

MIN.NO. DC/LSW/l7ll202lz ANY OTHER BUSINESS

No Any Other Business Arose
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IVIIN.NO. DC/LSWl72l202lz ADJOURNMENT

There being no other business, the meeting was adjourned 1.05pm

SI

DATE: ...........

The Hon. Josphat Kabinga Wachira , M.P

>a-.....2.. ib)l4
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It is not true, that the repeal of the Social Assistance (Repeal) Bill would empower the

National Treasury to govern the social protection sector simply through regulations,

which can be changed on a whim and do not confer social protection rights to citizens.

It would scrap the Social Assistance Act and replace it with the Social Assistance

Fund Regulations, representirrg an unacceptable loss of claimable rights to Kenya's

citizens in the area of social protectiorr. The policy mandate, the policy Cabinet

Secretary responsible for the Fund is the Cabinet Secretary for Labour and Social

Protection whereas the Administrator of the Fund is the Principal Secretary /

Accounting Officer for social protection.

1
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for poor and vulnerable persons, which include: poor orphans and vulnerable children;
poor elderly persons; poor persons with disability; persons in extreme poverty, among

others.

Social Assistance Fund's mandate will be to provide regular and predictable transfers

for social assistance programmes and initiatives in the country. This will enhance pro-

poor strategies by redistributing national wealth, stimulating economic activities and

contributing to improved livelihoods.

The Fund's intervention in supporting the poor and vulnerable persons is expected to

achieve the following outcomes; enhanced predictability of Safety Nets and effective

delivery systems through a funds flow framework that is more accountable,

predictable and efficient and effectively link beneficiaries to other government

affirmative action funds. In such cases, this Fund will act as guarantee to secure loans

thus building resilience and sustainability.

Finally, the ring-fencing of sociai assistance funds through the Fund structure will
improve confidence of development partners to increase financial support for social

assistance given the funds will not be comingled

Response on Stakeholder Objections

Key concerns raised in objection to the establishment of the Public Finance

Management (Social Assistance Fund) Regulations have incorrectly assumed that the

Regulations are a replacement of the social assistance Act. This is not true as the

Ministry is working towards putting in place a more comprehensive law on social

protection.

The repeal of the Act is part of the first steps of aligning Government policy to
legislation, the other step being fhe efforts made by the Ministry on revising the

National Social Protection Policy to effectively cater for emerging concerns in the

social protection sector, such as the unprecedented pandemics and disasters facing

society.

Significant progress has made in this space, it is expected that in the course the policy
will be presented before Cabinet and shared with Parliament to guide future

legislation. These initiatives will enable the Ministry establish a proper framework for
effective implementation of Social Assistance interventions and the entire social

protection sector.

,
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Cost of establishing an Authority provided for under the Social Assistance Act,

2013, it's expensive to establish an authority as contemplated in the Act because it

will require new and or additional staff, office space, equipment and consequently

additional resources for operations and maintenance.

Dual Functions of the Authority under Social Assistance Act,2013: the Authority

was given both the functions of a regulator and implementer under the Social

Assistance Act,2013, which presented apparent conflict of interest.

Duplication of functions between the Ministry ond the Authority: The broad

mandates proffered to the Authority undpr the Act which includes both

implementation, advisory, standards settings, oversight and monitoring and evaluation

were bound to result in conflict and duplication of efforts impacting on the efficiency

and effectiveness of resource utilization for the social protection sector.

Repeal of the Social assistance Act of 2013 will most certainly pave way for

accommodating the emerging reforms in the social protection sector and will allow

development of a more comprehensive and coherent law. Establishment of the Social

Assistance Fund is a special purpose vehicle for the Government to address specific

intervention for effective funds flow and accountability framework for all social

assistance granted by the Government.

Operationolization of the Fund under the Social Assistonce Act: in order to establish

the Social Assistance Fund under the PFM Act, there was need to propose

consequential amendments to remove any provisions relating to the operationalization

of the Fund under the Social Assistance Act as this would have been a violation of the

PFM Act. After the identification of all the provisions relating to the Social

Assistance Fund under the Social Assistance Act it was observed that no substantive

provisions relating to any other subject matter under the Act were left hence the

recommendation to repeal the Social Assistance act.

The Social Assistance Act, 2013 was not informed by policy:

Advantages for establishment of the Public Finance Management (Social

Assistance Fund) Regulations

Once the Social Assistance Bill is approved by the National Assembly, the Public

Finance Management (Social Assistance Fund)"Regulations will be introduced in the

National assembly proposing to establish the Social Assistance Fund under Section 24

of the Public Finance Management Act, to provide for financing of social assistance

a
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relating to the operationalization of the Fund under the Social Assistance Act to pave

way for establishment of the Social Assistance Fund under the Public Finance

Management Act.

Further, it has been established that once all provisions relating to the establishment of
the Social Assistance Fund are removed from this Act, there will be substantive

activitiees which can be implemented under the same Act, except the Authority
established therein, hence the rationale to repeal the act and enable the development

of a more comprehensive law in its place addressing all broader sector issues.

The Social Assistance Act of 2013 did not capture the letter and spirit of the
Policy on Social Protection: Sound laws are informed by sector policies to address

specific issues in the society. The enacted Social Assistance Act 2013 that establishes

the National Social Assistance Authority is not aligned to the broad policy
recommendations encapsulated in the National Social Protection Policy.

Further, as this house may be aware, this matter has been canvassed at the high court

as result of the Ministry of Labour and Social Protection having been sued by the

National Gender and Equality Commission to implement the Social Assistance Act,
2013. Both parties made submissions to the High Court and the High Court ruled that

the Ministry of Labour and Social Protection was right to delay its implementation

until a sector wide Bill is enacted by this House. The High Court ruling was delivered

on 7t December, 2016 and recognized actions by the State in regard to the

streamlining of the Social Assistance Act.

Repealing the Act and establishing the Social Assistance Fund under the Public
Finance Management Act, 2012 avails the opportunity for the Government and the

Ministry itself to align policy to legislation and conclusively embark on establishment

of a comprehensive law on social protection, including social assistance.

The Authority as established under the Social Assistance Act of 2013 was

assigned policy formulation, regulation, implementations, advisory, standards
settings, oversight and monitoring and evaluation mandates (Section 3 and 4),

which goes against best practice in governance for the sector and thus posing a

challenge to the Ministry in establishing the Authority. This is clearly a conflict of
interest and therefore the Ministry is committed to address these duplications,

conflicts in the forthcoming comprehensive and coherent Bill for the sector.

Page 3 of6



a

Assistance Fund in line with Section24 ( ) of the Public Finance Management Act

No 18 of 2012 to achieve the same policy desired objectives as intended in the Social

Assistance Act, 2013, while at the same time avail the Ministry of Labour and Social

Protection the opportunity to prepare a comprehensive and coherent Bill to cater for

the sector specific issues including social protection.

Finally, the Statutory Instruments Act, 2013 also does not allow any house of
Parliament to discuss any matter, which has been provided for in another Act of
Parliament. In this regard, the National Assembly cannot discuss the establishment of
a Social Assistance Fund under Section 24 (4) of the Public Finance Management

Act,2012 while the Social Assistance Act,2013 had established another Fund on the

same subject matter. Accordingly, the Inter-Agency Taskforce recommended and

justified the need to repeal the Social Assistance Act, 2013 to pave way for the

establishment of the new Fund under the Public Finance Management Act, 2012.

Rationale for Repeal of the Social Assistance Act, 2013

Justification for repeal of the Social Assistance Act No 24 of 2013 is underpinned in

two broad areas namely:-

a. The need to comply with the current existing Government policy that all

national public funds be established under Section 24 (4) of the Public Finance

Management Act, 2012;

b. The fact that Social Assistance Act, 2013 is not harmonized with existing

National Policy on social protection and inherent flaws in the Social Assistance

Acq 2013 where is has assigned the roles of Regulation, policy formulation

and standards to an authority, yet these roles are ordinarily assigned to the

sector Ministry.

This is why the Act impedes its effective operationalization as elaborated on below:-

Policy and Authority to establish National Pubtic Funds: The existing policy for

establishment of National Public Funds is embedded in the PFM Act, 2012 under

Section 24 (4) of the Public Finance Management Act Nol8 of 2012 which states that

the Cabinet Secretary may establish a national government public fund with the

approval of the National Assembly. The Social Assistance Act of 2013 which

provides for establishment of a National Social Assistance Fund under section 34 (i))

is in conflict with the Public Finance Management Act, 2012. This necessitated the

need for consequential amendments to the Act of 2013 to remove all provisions

Page 2 of6
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Republic of Kenya

MINISTRY OF LABOUR AND SOCIAL PROTECTOIN

STATE DEPATMENT FOR SOCIAL PROTECTION

POLICY BRIEF ON THE REPEAL ON THE SOCIAL ASSISTANCE BILL,
2O2O TO PAVE WAY FOR THE ESTABLISHMENT OF A SOCIAL
ASSISTANCE FUND UNDER SECTION 24 OF THE PUBLIC FINANCE
MANAGEMENT (SOCIAL ASSISTANCE FUND) REGULATIONS, 2O2O

I. Introduction

The National Treasury & Planning constituted an Inter-Agency Taskforce to establish

the Social Assistance Fund under the Public Finance Management Act, 2012 in line
with the existing Government policy that all national public funds be established by

the Cabinet Secretary responsible for finance under Section 24 (4) of the Public
Finance Management Act, 2012. In addition, the Inter-Agency Taskforce was

required to identify any consequential amendments to any other law to pave way for
the establishment of this Fund under the Public Finance Management Act, 2012.

Towards this end, the Inter-Agency Taskforce noted that Parliament had enacted the

Social Assistance Act, No 24 of 2013, which was introduced through a private

Member's Bill on l4th January,20l3 with the effective date of commencement being

25th January,2013. The main purpose of this Act was to establish an Authority and a

Social Assistance Fund to provide for the rendering of Social Assistance to Persons in

need. Owing to inherent policy, operational and governance challenges in this Act and

in order to align it to the existing national laws and policy provisions, the Social

Assistance Act,2013 has not been implemented.

In January,2019, the Ministry of Labour and Social Protection as part of ongoing

efforts to have in place a proper framework for effective coordination and oversight of
all social protection programs including social assistance, social security and health

insurance, sought for approval from the National Treasury to establish a Social
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ORAL SUBMISSION TO THE DEPARTMENTAL COMMITTE ON TABOUR AND SOCIAL WELFARE, ON THE

soctAL AsstTANcE (REPEAL) BlLt 2020.

SUBMISSIONS BY STAKEHOTDERS IN THE SOCtAt PROTECTION SECTOR, LED BY THE AFRICA PLATFORM

FOR SOCTAL PROTECTTON (ApSp), SOCTAL PROTECTTON ACTORS FORUM(SPAF )AND HELPAGE

INTERNATIONAL.

2TTHAUGUST 2O2O

We oppose the repeal of the Social assistance Act 2013 and instead recommend

amendment of the same. Our reasons are:

Repeal is based on unconstitutional premise and serves an unconstitutional purpose.

Social Assistance is a tool for enhancing protected fundamental right under Article 43 of

the COK, and as such, under Article 21 needs to be given effect and implemented

through legislation enacted for purposes of protecting fundamental rights. The

PFMA was enacted for purposes of enhancing efficiency in public finance management,

not protecting human rights.

On the contrary, Social Assistance Act 20l3sought to be repealed was enacted in words

of the act, to give effect and implement Article 43 rights. The PFMA is therefore not the

constitutional tool for safeguarding social assistance rights.

The repeal is also unconstitutional on the premise that social assistance is a national

function. Socialassistance is a fundamentalhuman rights issue and is not just a " social

security standard or policy" issue. As such it is the function of all government organs

including both levels of government. S 24 PFMA regulations which is a tool for national

government, is an unconstitutional tool for effecting social assistance.

The Social protection policy provides for three social protection pillars ( Health

Insurance (NHIF), and Social Security9 NSSF) and Social Assistance. Social Assistance

should be treated legally the same as health insurance and social security. Its fund should

be established by right guaranteeing legislation.

No Cogent reasons have been given as to why a Section 24 of the PFMA fund is a more

effective tool than the legislation proposed to be repealed.

SocialAssistance is more than payment of money to the needy and vulnerable. It is an

empowerrnent and human rights programme which must be protected by substantive law.

Governance of the Fund; The draft PFMA regulations for social assistance fund creates a

system lacking in transparency, with internal inconsistencies and confusing governance

structures

I
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b. The regulations have the PS social affars as admirustrator and therefore accounting

officer, suggesting the fund as an account. However the establishment of a board,

and the granting of functions to the fund, suggests a body corporate. This confusion

permeates the entire draft.

c. Similar confusion arises in relation to administrator, staff of secretariat and DSD and

their functions. Is it practical to separate persons who identi{, beneficiaries ftom

those who pay? Are the payees therefore just service providers? Or do they exercise

an oversight role ? Then what would be the purpose of the board ? How do this

positions of the Ministry fit in the legal entity proposed to be established

d. The regulations do not create an instinrtion to exercise an inspectorate role, a best

practice in such funds. There is no mechanism established for review and appeal

decisions relating to grant or denial of social assistance. The accountabiJity structures

are extremely rveak.

e. Regulations are subsidiary legislation. Can such legislation delegate to another the

power to make rules as is done with the powers granted to minister?

f. The PS, designated as the administrator and thus accounting officer is also the

accounting officer of state department that does much rnore. Is this tenable?

g. The regulations provide for the fund to give grants. No rationale is given for this.

This is not common practice for funds with similar pu{poses.

h. In the introduction, p^r^graph 1.0 the last sentence states the establishment of the

proposed fund constitutes a partial operationalizatson of the Social Assistance Act

2013. Is it a review , a repeal or operationalization. Are they regulations under the

Social Assistance Act or. This opening statement in itself is ambiguous.

i. Clause 23 on Appeals insinuates the Duector is responsible for making regulations.

j. rff4ro is the ultimate implementer of this Fund if the same is established under the

PFMA with a different Cabinet secretary and provisions.

k. Clause 31 on allocation of resources among risk responsive components is not very

clear.

l. Clause 42 on winding up indicates that in the event the fund is wound up the fund

hall be transfered to the ministry responsible for matters relating to drought. What

is the rationale. \X/hy not the ministry responsible for social protection.
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c. In recognition of the above constitutional position, two other funds, the National

Social Security Fund and the National Health Insurance Fund, both relating to social

protection, an article 43 right, have been established by substantive legislauon.

d. In the draft, the Cabrnet Secretary proposes to establish the fund not by way of

legislation but by way of provisions deaLng generally with matters of finance. Tlus is

unconstitutional.

e. Moreover, section 24 (4), of the PFMA, read in totality with the rest of section 24,

presupposes the establishment of a national government fund to fund national

government functions, not, as in this case, to give effect to indrvidual rights conferred by

the constitution.

10. The Cabinet Secretary's proposal fails to recognize the I existence of the Social assistance fund,

established by law rn 2013.

a. The Social Assistance Act, 2013, was enacted and signed into law n 2013. The Act

establishes a social assistance fund which is yet to be opetationalized.

b. The draft does not make reference to the fund, proceeds as if it does not exist. It does

not "repeal" the 2013 r\ct, in order to nulli$, the 2013 social assistance fund.

c. r\s subsidtaq, legislation cannot, in law, amend or repeal substantive law, the fund

proposed under the PIrMA Act would be redundant, and of no effect.

d. The nouon, stated that the Act, tn establishing an Authority to implement the Social

Assistance programmes was in effect "duplicating" th. functions of the State department

is erroneous. The Social Assistance Act,201,3, transferred the functions previously held

by the State department for Social Protection to the Authority created under the Act.

This in not way deprived the state department of its mandate, as the implementadon of

the Act would still be under the State Department. The Act thus cteated a more efficient

tool for implementation of the social assistance programmes, wattanting a transfer of

services, not a duplication of the same.

11. The implementat-ion structure proposed by the draft regulations lacks internal consistency,

has limited accountability structures and is litteted with errors

^. It is not clear if the regulations seek to establish a fund in the sense of a body

corporate or fund in the sense of an account.



Comments on the Proposed Social Assistance Fund established under 5.24 of the PFMA,2012

5. We have perused the justification for establishment of the Social Assistance Fund under 5.24 of

the PFMA as made by the Cabinet Secretary as well as the draft regulations establishing the said

Social Assistance Fund. In response thereto, we submit as hereunder:

6. \We are in agreement with the justification given for the need to estabhsh the social assistance

fund outside the limitations and structure of budget approptiations. We concur that the

inordinate delays, inadequacy of value, inadequacy of coverage, limited scoPe and the

narrowness of focus are largely a result of the structure of budget appropriations and that the

establishment of national government fund would rrutigate against these challenges. We

however do not agree that the said fund should be established under S. 24(4) of the fund fot the

reasons to be stated hetein.

7. Paragraph 3.2 on page 10 gives a comparative analysis on provisions in exisong Funds undet the

PFMA Howevet they fail to appreciate the fact that these ate funds cteated abi nitio under

regulations unlike the Social Assistance aspect which has already been entrenched in a

subsrantive Act. In any event Section 24 of the Act is not absolute.24(4) The Cabinet Secretary

may establish a national government public fund with the approval of the National Assembly.

8. Paragraph 2 onpage 10 speaks to duplication of functions as a iustification for creation of the

fund under the PFMA . However the rationalization therein points to the fund that is proposed

to be created to being, infact a Directorate to be managed by the staff of the Ministry. Refer to

10(d) below.

g. We opine that the establishment of the Social Assistance Fund under the PFMA is

unconstitutional.

a. Article 21 (2) of the consdtution requtes the state enact legislation for the achievement

of article 43 rights, including social assistance. The constitution defines legislation to

include " 
^tt ^ct 

of padiament or law made undet the authority conferred by an act of

parliament."

b. T'he Fund, guarantor of constitutional rights, can only be enacted through sui generis

Iegislation; or through authority granted by legislation. A general ptovision conferring

upon the minister power to establish funds is inadequate to anchor a constitutional nght.

a
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Memorandum on Dtaft ptoposal to establish the Social Assistance Fund under the Public

Finance Management Act.

Inttoduction

i. 'Ihe Cabinet Secretary , Ministry of Labour and social protection proposes the establishment of

the Social Assistance Fund under the provisions of the Public Finance Management Act,

pFMA, 2012) as "part)al operationaliz^tfon" of the Social Assistance Act 2073, which, in the

opinion of the secretary, was nevef implemented due to " internal inconsistencies " and

"operational challenges" including, for example, the creation of an Authority under the 2013

Act with both "oversight and implementation challenges".

Overview of the proposal

2. The proposal by the Cabinet Secretary details the functions of the state department for social

protection, the process involved in cash transfer pfocesses, a key component of social assistance

and idenufies botdenecks expetienced under the structure of budget appropriation as a basis

proposing a S2a$) Fund. T'he ptoposal notes that executive order no. 1 of 2078 grants the the

state department for social protection, a social protection mandate . In implementation of the

mandate, the department has a staff of 1004 and is stmctured into the Department for Social

Development (DSD) and the Department fot Children Services (DCS). The Social Assistance

Urut has been established to coordinate cash transfers at national level as the National Social

Protection Secretariat is tasked with coordinatmg stakeholder coordination of the social

protection sector.

3. The proposal notes that beginmng2004, some of the cash transfer progtammes that have been

implemented include the cash transfer for the elderly (OP-CT), cash transfer for Persons with

Servere Disability ( P\)7SD-CT) and cash transfer for Orphans and Vulnerable Children ( CT-

OVC). Cumulatively, the exchcquer makes available 30 billion shillings annually for the cash

transfer programmes, with each beneficiary entitle to 2000 shrllings per month, payable every

second month. 1.2 households or 6 mrllion people benefit from the cash transfer programmes.

4. The proposal by the Cabinet Secretary makes a convincing case to the effect that the structure of

budget appropriations is unsuitable fot provisions of cash transfer programs and recommends

the establishment of a Nauonal Fund for Social Assistance under 5.24(4) of the Public Finance

Management 4ct,2072
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Endorsed and Stgned by the following:

Dated: Noirobi, Wednesday, 9th July 2020
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Helen Mudora Africa Platform for

Social Protection SAPSP,!e-i'<rri'
'l'hc Alrica Platfonn
For.Srrial ltrtcction

Hmudora@africapsp.org

Erastus Maina HelpAge

International - Kenya
HelpAgre

lnternational

erastus. mai na@helpage. org

Dr.

Kabue

Samuel Social
Actors
(SPAF)

Protection
Forum @l*,.,,'.*

Sam uel. kabue@gmail.com

Monica
Kinyanjui

Women for
Dementia Africa
(wDA)

*F+r,we*rE.i
monica@womendementiaafrica.o
ro

Anjeline Okola. Ecumenical
Disability Advocates
Network

EDAN
aokola@edan.or.ke

info@edan.or.ke

and

Tom Oketch La Vie Foundation w tomoketch@gmail.com

Titus Abworo Age Concern

Foundation fcr titusabworo@a-cf.org

Pst.

Nsubuga

Noah Sholder Trust ,T-E.llJ..*it)\'-....-':--{'
ry

noah@sholder.org

Rebecca Mbuti BasicNeeds Kenya

Br.t.N.$l&
Rebecca@basicneedskenya.org

Rasto Atsienga Glowamo

Organization

ULUWA A'1U

-Y
rasto85@yahoo.com

Elijah Mwega KARIKA ,m karikaagein g@yahoo.com

Lucy Njoki County Trackers

Elderly Foundation

lucythaithinj oki @gmail.com

Pauline

Makwaka

Senior Women's

Citizen for Change

pmakwaka@yahoo.com
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are subject to ongoing discussions among stakeholders, we discern in regulations issues of
concern that support our insistence that the Social Assistance Fund be established by an Act
of Parliament. These include:

a. The regulation calls for the administration of the Fund under the Treasury. We opine

that any administration of the Social Assistance Fund would require staff with
experience in social and psychosocial development. Implementing a social assistance

fund under the Ministry of Finance will therefore greatly disenfranchise the

beneficiaries.

b. Since 2004, some of the social assistance programmes that have been initiated by the

government include the cash transfer for the elderly (OP-CT), cash transfer for

Persons with Severe Disability (PWSD-CT) and cash transfer for Orphans and

Vulnerable Children (CT-OVC). These are now consolidated into one programme

the "inua jamif' programme. Cumulatively, the exchequer makes available 30 billion
shillings annually for the cash transfer programmes, with each beneficiary entitle to

2000 shillings per month, payable every second month. 1.2 households or 6 million
people benefit from the cash transfer programmes. The Fund established under the

PFMA regulations has a proposed Fund of 2 billion. It is not clear whether this fund

will be used for the same purpose as the inua jamii programmes, and therefore be a

duplication, or whether this is a replacement fund, in which case the funds allocated

are far from adequate.

c. The draft regulations create a conundrum in governance of the Fund. Apart from the

confusion and ambiguity caused in implementation between the Principal Secretary

Finance and the Principal Secretary in charge of Social Assistance, the Board

created which is both an oversight board and an executive board, a factor that

hinders transparency and will no doubt create a lot of confusion in the

implementation of the social assistance programmes.

7. We reject the repeal of the Social Assistance Act 2013 as proposed in the Social

Assistance Repeal Bill 2020. Wd have severally proposed the amendment of the Social

Assistance Act2013, and in case of a repeal, the objects of such a repeal should not be to do

away with the substantive legislation on Social Assistance, but rather to strengthen the

provisions of such a law, including extending protection to the beneficiaries of social

assistance programmes.

We attach herein our previous submissions to different processes.

5
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g. Our assertion is bolstered by the existing practice which has seen counties undertake

social assistance interventions without challenge; and by the fact that the diverse

nature of social assistance interventions of necessity cuts across the various functions

of the two levels of government and defeats an attempt to pigeon hole it as a function

of national government.

h. At best, we see Social Assistance, as a concurrent function of the county and national

governments, making the PFMA the wrong instrument to use for its establishment. A

sui generis legislation, such as the SSA, is the best way forward.

3. The Kenya Social Protection Policy 2007 and the review of Kenya Social Protection Policy

2017 both recognize social protection as having three pillars which include Social Security,

Health Insurance and Social Assistance. We note that the other two components of social

protection are anchored on substantive legislation: - the National Social Security Fund Act,

the Pension Act, and the National Health Insurance Fund Act. There is no policy statement

or indeed any indication that the National Social Security Fund and the National Health

Insurance Fund will be re-created under s.24(4) of the PFMA. It is however clear that both

Funds are subject to the provisions of the PFMA. There is no reason why the Social

Assistance Fund established underthe Social Assistance Act,2013 should be disbanded by

repeal of the Act, and established underthe PFMA while the other funds are not interfered

with. We note here that no reasons are given as to why a regulatory establishment of the

Fund is preferred over the existing statutory establishment.

4. It is notable that the implementation of a social assistance programme does not just involve

the payment of funds, but has other elements of social rights, and empowerment, which

rights must be protected by substantive law. It is also improper for the Treasury under the

Ministry of Finance to repeal a law that is under the State Department of Social protection,

under the Ministry of Labour and Social Protection. The setting up of the Fund at the

treasury appears more like setting a Fund account rather than a social assistance programme

that entails intricacies and interventions that promote the social wellbeing of citizens in

addition to provision of grants. This calls for amendments to the SSA, 201 3, if need be, and

not its repeal.

5. There have been diffbrent legal processes undertaken by the government in a bid to come up

with a new law on social protection including social assistance. These processes include the

Kenya Social Protection Policy 2007, The Review of the Kenya Social Protection Policy

2017,The Social Assistance Act,2013, the Social Protection Council Bill 2014, The Social

Protection Bill 2016, and recently The Public Finance Management (Social Assistance

Fund) Regulations 2019. These processes points to the lack of clarity in the government on

how the social assistance pillar of social protection should be undertaken. We fear that the

repeal leaves social assistance pillar of social protection, and the rights of Kenyans, even

more vulnerable.

6. We have had opportunity to review the draft regulations under the Public Finance

Management (Social Assistance Fund) Regulations,20lg. While we concede that the same

4
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freedoms, through addressing the rights and needs of vulnerable groups, in paftial

discharge of the mandate conferred on the state by article 21(3) and article 43.

d. It is relevant here to point out that Parliament recognized the Social Assistance Act
sought to be repealed as one that sought to "give effect to Article a3(1)(e) of the

Constitution;". It was thus.always the intention of Parliament in enacting the Social

Assistance Act that it was creating an instrument for fulfilling the rights and

fundamental freedoms in the Bill of Rights. It is also relevant to note that Parliament

enacted the Public Finance Management Act for purposes of "providing for the

effective management of public finances by the national and county governments;

the oversight responsibility of Parliament and county Assemblies; the different

responsibilities of government entities and other bodies and for connected purposes".

e. By repealing the Act, Parliament would be removing the one Statute that enforces

social assistance as article 43 rights without replacement and replacing it with a
regulatory tool for financial efficiency. We opine that this would be improper, ill
considered and unconstitutional.

2. The repeal is founded on a false premise.

a. The memorandum of objects and reasons for the Social Assistance (Repeal) Bill
asserts that the Bill does not concern county governments as "social security is a
function of the national government "under the constitution of Kenya 2010 (COK

20 r 0).

b. We take issue with this assertion. The Fourth Schedule, Part l, line l4 of COK 2010

lists as a function of the national government, 'oConsumer protection, including

standards for social security and professional pensions plans". It is this provision,

and possibly, as fall back, Article 186(3) of COK 2010 that the mover of Bill relies

to assert that Social security is a national government function.

c. We note on the onsetthat the COK 2010 refers to standardsfor social security and

professional pension plans". We thus opine that the national government rests at

setting standards for social security, not the entire ambit of social security.

d. That notwithstanding, and without getting into the conceptual debate as to what

exactly is meant by social security in COK 2010; whether social security includes

social assistance; or whether indeed the authors of the constitution sought to treat

social protection, social security and social assistance as interchangeable; we assert

that social assistance is a tool, and the Social Assistance Act ,2013 an instrument for

fulfilling protected rights and fundamental freedoms.

e. Given that the protection of rights and fundamental freedoms are mandates to be

discharged by all state organs under Article 2l(l) of COK 2010, and given that the

constitution has to be read as a whole, it is our assertion that county governments

have a social assistance mandate.

f. To that extent, a fund established for the national government, such as funds

established under 5.24(4) of the PFMA, cannot be a proper and legal mechanism for
meeting the objectives of a fund that would serve both national and county

governments.

J
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MEMORANDUM BY STAKEHOLDERS IN THE SOCIAL PROTECTION SECTOR
MEMORUNDUM ON THE SOCIAL ASSITANCE ( REPEAL) BILL 2020.

8th JULY 2020.

The Social Assistance (Repeal) Bill,2020 proposes the repeal of the Social Assistance Act, No.24

of 2013 in order "to enable the enactment and operationalizotion of the Public Finance

Management (Social Assistonce Fund) Regulations made under the Public Finance Management

Act, No. 18 of 2012."

Whereas the enactment and repeal of any legislation is within the mandate of Parliament, and

Whereas Parliament would be within its powers to repealthe Social Assistance Act, 2013 (the Act),

We the Stakeholders in the sector, beseech Parliament to reject the Social Assistance (Repeal) Bill,

2020 (hereinafter called the Bill) and instead opt for amendments to the Act, for the following

reasons:

1. The repeal would serve an unconstitutional objective

The Bill seeks to repeal a statute enacted pursuant to Articles 2l and 43 of the Constitution of

Kenya 2010 (COK 2010) in implementation of human rights and fundamental freedoms and replace

the same with an administrative tool for the effective management of funds. Article 2l(2) of the

COK 2010 commands the state to take legislative measures to achieve the rights guaranteed under

Article 43. Article 2l(4) also requires that the state enact and implement legislation to fulfil its

international obligations in respect of human rights and fundamental freedoms. It is worth noting

that Kenya has signed and ratified conventions obliging it to offer certain social assistance

interventions. Such include the Universal Declaration of Human Rights and the ILO Social

Protection Floors Recommendation, 2012 (No. 202)

a. Legislation is defined by the constitution to include "An Act of Parliament, or law

made under Authority conferred by An Act of Parliament'. Though law, regulations

are not Acts of Parliament. The PFMA, though an Act of Parliament, is not a statute

enacted for purposes of "achieving article 43 rights" and cannot therefore be the

legislation envisaged under Article 2l(2).
b. Establishing the Social Assistance Fund under a Statute that provides for the

effective management of public funds denies and undermines the fact that the Social

Assistance is a protected constitutional right and that, therefore, is a tool for the

achievement and protection of rights and fundamental freedoms. Conversely, the

fund to be created by the PFMA regulations is a tool for effective management of
public finances.

c. Even it for arguments sake, the effectiveness of a social assistance fund would be

enhanced by the application of the PFMA, a statute would still be required to

establish the Fund whose sole objective is to protect rights and fundamental

2
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8th July 2020

Mr. Michael R. Sialai
Clerk of the National Assembly,
P.O. Box 47842-00100
NAIROBI

Dear Sir,

RE: MEMORAI{DUM ON THE SOCIAL ASSITANCE (REPEALB.ILL) 2020.

This follows your advertisement in the local dailies on 2nd July 2020, calling for submissions on the
Social Assistance (Repeal) Bill 2020.

We hereby submit our memorandum on this Bill. We also attach two previous advisories that we
have provided on the draft Social Assistance Fund Regulations 2019, which is a precursor to the
Social Assistance (Repeal) bill 2020.

We are open to further discussions with Parliament on this Bill.

Thank you very much.

iluk.{t{'
Helen Mudora

Secretary
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THE SOCIAL .ASSISTANCE (REFEAL) BILL, 2020

A BilI for
AN ACT of Parliament to repeal ttre Social Assistance

Act

t. This Act may be cited as the Social Assistance siiorrtitle.

(Repeal) Aet,202O,

2. In this Act, unleSs the conteXt Otherwise tnrerprcrorion.

requlres-

; '!Board" means the Management Board of Authority.
established under section 5 of tlie repealed Act;

"Authority'f means the National Social Assistance
Authoriw established under section 3 of the repealed Act;
and

. l'repealed Act" means the Social Assistance Act,
20t3.

3. Subject to section 4, the'social Assistance Act
2013 is hereby repealed.
-' ' 4,Despite section 3- Savings and

Transitional
provisions.

(a) any proceedings taken against or by or pending
agaiqst the_ Authority or any other person
immediately before the commdncement of this Act

: may b.e continued byor against the Authority:

Provided that criminal proceedings shall be
. regarded as pending if the person concerned had

:. . pleaded to the charge in question;

(b) any administrative investigation or inquiry
instituted in terms of the.repealed Act rvhich was.', pending -before the repeal of the Act ishall be

:. | . . continued oi disposed,of;, .

(c) any disciplinary proceedings which immediately
before the repeal of the Act was pending slrall be
continued until conclusion or termination;

t(d) any appeal.process, rvhich immediately before the
., ., rcpeal of the Act was pending, shall proceed to the

conclusion or termination;

No- 24 of2013

Repeal ofNo.24
of2Ol3.
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The Social Assistance (Repeal) Bill,2020

MEMORANDUM OF OBJECTS AND REASONS .

Statement of the Objects and Reasons for the Bill
The principal object of this Bill is to rcpeal the Social Assisrance Abt,

No. 24 of 2013 in order to enable the enactment and operationa.lization of - '
the Public Finance Management (Social Assistance Fund) Regulations
made under the Public Finance Management Act, No.. l8 of ZOl,2.-

StatementonthedelegationoflegislativepowersandIimitationof
fundamental rights Cnd-freedoms 

"
This Bill foes nor delegate legislative powers nor does it limit

fundamental rights and freedoris. ' ': ---'

StatementoflrorvtheBillconcernscount.ygovernments

The Bill does not concern county governments in terms of Article
109(5) of the Constitution as it does not lontain provisions ttrat affe* th; ,

functions and powers of the county governmenti as set out in the Fourth
Schedule to the Constitution.

Social securitv is a function of the narional government as provided
in Part I of the pounh Schedule to it e Conrtirution]

Statement as to whether the Bill is a rnoney Bill rvithin the meaning of
Article 1I4 of the Constitution

- The enactment of'this Bill shall not occasion additional expenditure
of public funds.

ADEN DUALE,
I*ader of Majority Par.t1,. 

.
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.CHAIRPERSON'S REMARKS BEFORE THE DEPARTMENTAL COMMITTEE ON

I.ABOR AND SOCIAL WELFARE COMMITTEE ON THE PROPOSED SOCIAL

ASSISTANCE (REPEAL) BILL, 2o2o ON zTtH AUGUST 2o2o AT S. 3oP.M

The Hon. Chairman, Hon. Peter M. Mwathi, MP for Limuru,

Hon Vice-Chairperson, Hon. Gideon Kimutai Koske,

Hon. members of the Committee'on Labor and Social Welfare,

1. I first of all wish to congratulate you (the Chairperson and the Vice Chairperson) for your

appointment to lead this committee.

2. The National Gender and Equality Commission is pleased to once again appear before you

to share with the Committee its views and those of its stakeholders on the proposed Social

Assistance(Repeal) Bill, zozo.

3. Now, the National Gender and Equality Commission (NGEC) is a Constitutional

Commission established by the National Gender and Equality Commission Act. No. 15 of

2011 pursuant to Article Sg @) & (S) of the Constitution of Kenya, 2oLo. The Commission's

mandate is to promote gender equality and freedom from discrimination for all people in

Kenya with focus on special interest groups, which include: women, children, youth,

Persons with Disabilities (PWDs), older members of society, minority and marginalized

groups. You will therefore notice that children (including orphans and vulnerable

children), PWD and older members of society who are beneficiaries of the Social

Assistance Programs in Kenya are among the key groups the Commission mandated to

focus on.

4. Honorable Chairperson and members, our presentation is structured in three parts:

The first part is a general position of the Commission on the Repeal Bill. I will make short

submissions on this part.

The second part is a brief about our past and current experiences in reviewing and providing

advisories on legal frameworks developed to govern the Social Assistance Program. This will be

presented by the Commission Secretary; and the

The last part is on a short submission of the technical grounds that is informing our position to

oppose the passage of the Social Assistance Repeal Bill no t5 of zozo.

S. Hon. Chairperson and Committee members, the Commission is opposed to the

Social Assistance (Repeal) Bill, zozo because of the following reasons:
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a. The Social Assistance Act, zorJ that is being repealed by the proposed Bill has never been'

implemented and therefore the is no evidence of its inadequacies, flaws or weaknesses.

b. The Social Assistance Act, 2or.3 is being repealed without enacting a substitutive

substantive Act meaning we anticipate a legal lacuna and failure to provide a

comprehensive legal framework to govern the social assistance program and by extension

the National Social Protection Policy, 2oL4.

c. The proposed Social Assistance (Repeal) Bill, zozo raises a legal technical and procedural

question of, whether it is legally appropriate to repeal a substantive Act (read the social

assistance act of zor3) through regulations (in this case the Public Finance Management

Act (Social Assistance Fund), 2o2o of another substantive Act, namely the Public Finance

Management Act No. r8 of. zotz;

d. The Commission notes that the act of the repealing the Social Assistance Act, zor3 via the

Public Finance Management Act (Social Assistance Fund) Regulations would have the

substantive effect on governance.

In essence the move shall lead to splitting and transferring the functions whereby the

secretariat of the fund shall be domiciled in the Ministry of Labor and Social Protection

and shall report to an administrator appointed bythe Cabinet Secretary, National Treasury

and Planning meaning administrative functions related powers shall be domiciled at the

Ministry National Treasury and Planning.

The National Treasury and Planning does not have the necessary infrastructure and non-

financial resources required to address and deal with issues of Social Protection other than

of funding the function and duties of Social Assistance.

6. Hon. Chairperson and members of this Committee, with these few reasons as to

why the Commission is opposed to the Social Assistance (Repeal) Bill, zozo, I hereby invite

the Commission Secretary/CEO to highlight very briefly, the experiences of the

Commission in reviewing past proposed laws/bills to govern National Social Assistance

Programs in Kenya.
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THE TECHNICAL DETAILS SUPPORTING COMMISSION'S

POSITION TO REJECT THE SOCIAL ASSISTAIYCE REPEAL BILL
2o2o..

The Hon. Chairman and hon members: My name is Kevin Infanta and I am a Senior
Legal Officer working with the National Gender and Equality Commission. I will present to you
a summary of our memoranda which we submitted on 7th June 2o2o.I will highlight the key
reasons why we object this bill and give suggestions on how we can salvage the situation. I will
follow the outline of the bill before you.

On Clause t-4. The commission does not agree with content and provisions of these clauses

because as earlier stated we object to the repeal of the Social Assistance Act zor3 in its entirety
on grounds that:

a) This is a law that was never implemented by the Ministry and therefore its flaws have
never been experienced.

b) Further the proposed Public Finance Management Act (Social Assistance Fund)
Regulations 2o2o are not aligned to the National Social Protection policy of zot4.

c) These two crucial documents (that is the regulations and the social protection policy do
not speakto each other because the National Social Protection Policywhich is domiciled
in the State Department of Social Protection establishes a National Social Protection
Fund while the regulations proposed by The National Treasury and Planning under the
PFMA establish a Social Assistance Fund. The Policy also speaks to the overall welfare
of the vulnerable groups and has provided for a broader category of beneficiaries of the
Social Assistance while the regulations only address cash transfer

On the memorandum of objects and reasons: We note that the principal object of this
Bill is to repeal the Social Assistance Act to enable the enactment and operationalization of the
Public Finance Management (Social Assistance Fund) Regulations made under the Public
Finance Management Act No rB of. zotz. On this, our submissions are as follows:

a) The reasons cited presents legal technical and procedural question on whether you can be
repealing a substantive Act (social assistance Act of zor3) through regulations of another
substantive Act (Public Finance Management Act of zotz). Our understanding is that
regulations are frameworks for efficient management of a substantive Act.

b) We also note that the Social Assistance Act zor3 is being repealed without replacing it with
another substantive Act. Our understanding is that repeals without replacement is generally
done when a law is no longer effective, or it is shown that a law is having far more negative
consequences than were originally envisioned. Such justifications have not been provided in
the repeal bill, zozo.

c) Parliament would be repealing an Act that through its legislative functions have already
recognized. Parliament has extensively referenced in other bills and in some cases assigned
some additional mandate for example to the National Social Assistance Authority established
under art 34 of the Social Assistance Act 2013.

(i) The Preservation of human dignity and enforcement of Economic and social right
bill of zor8 has made extensive reference to the authority
(ii) The care and protection of older members of societybill zor8 in senate has expanded
the mandate of the authority
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c) It is our submission that there is still adequate opportunityfor the Parliament to amended '
the social assistance act 2013 to address the issues that prevented the Ministry from
operationalizing it as they presented in Court in zor5.

d) Even still, Parliament has the opportunity to repeai the social assistance act 2013 BUT with
a new act designed to address issues that prevented the Ministry from operationalizing it as

since zor3 and which they presented in Court in zor5. As a matter of fact, such new bills exists

and were drafted with adequate consultations from the stakeholders. For example, the draft
National Social Assistance Bill of zor8.

e) The Commission notes that the net effect of establishing a Social Assistance Fund through
Regulations of the Public Finance Management Act. The effect includes splitting and
transferring some of the aspects of Social Assistance from the Department of Social Protection
to the National Treasury and Planning. The proposed Public Finance Management (Social

Assistance Fund) Regulations provide for the Secretariat be established in the State

Department of Social Protection to report to an Administrator who is an appointee of Treasury.
This raises governance issues as the two functions (secretarial and administration) shall be
domiciled in two separate ministries.

0 The Regulations do not also create structures at the County Level, yet the beneficiaries reside
in the counties which are also implementing social assistance programs. So the assertion in the
memorandum that social security is purely a function of the national Government is not
necessarily accurate. Chapter 6 of the National Policy on Social Protection provides for
coordination and implementation of social protection programs at National, County and sub-
county levels.

g) As earlier stated, social protection and social safety is entrenched in three ways namely cash

transfer programs, the National Social Security Fund (NSSF), and Social Health Insurance.
The Social Security and Health Insurance components are currently regulated by substantive
Acts. The proposal to establish the third component of social protection which is cash transfers
through Regulations relegates social assistance perhaps to a lesser component. We do submit
that the three components of social protection and safety are of equal importance

h) The Commission submits that it is not mandatory for all funds to be established under the
PFM Act. Section z+ (+) of Public Finance Manage.ment Act 2c72 states that the Cabinet
Secretary may establish a national government public fund with the approval of the National
Assembly. The word "may'' means that there are other ways in which Funds can be established.
In this case the National Authority Assistance Fund was established vide the Social Assistance
Act zor3. The Fund has governance structures which have never been constituted.

Honorable Chairperson and members in conclusion: The Commission proposes that
the Social Assistance Act 2oo3 be operationalized and the process of amending it or Repealing
it with a substitutive law be put in place to strengthen it.

The Commission therefore implores Parliament to reject the Social Assistance (Repeal), Bill
(National Assembly Bill No. r5 of zozo).
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Mr. Michael Sialai, BBS
The Clerk of the National Asseri'[r]i,
Clerk's Chambers
Parliament Building
P.O. Box 41842-oo1oo
NAIROBI
_cl e rk@W ii an 14,nt.g-a *e

Dear XlJt, 9;-1r;
SUBMISSION OF'A MEMOF:A]iDIIM BY T'HE NATIoNAL GENDER AND
nQIrALrIy COMMISSION Oli 't-i{E socIAL ASSISTANCE (REPEAT,), BILL
(NATION.AL ASSEMBLY BILL NO 1E OF eozo)

The National Gender and Equalitv Corrunission (NGEC) is pleased to share with 1,ou ,,,.
comments and sr.tggestions for -v-our consideration on'fhe SocialAssistance (Repeal),
Bill (National dssembly BiI!. I'Ir-r" t5 Of zozo), through the following lViemorandum.
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A MEMORANDUM BYTHE NATIONAL GENDERAND EQUALITY COMMISSION
oN THE SOCIAL A,SSTSTANCE (REPEAL), BrLL (NATTONAL ASSEMBLY BrLL
NO. 15 OF eozo)

Submitted o\: 7th July zozo Submitted to: clerk@parliament.g o.ke

We make reference to your call for submission of mernoranda on the above named bill. In the
sections that follow, please find our comments and thor.rghts for your consideration.

r.o MEMORANDUM OF OBJECTS AI\ID REAsoNs

We note that the principal object of this Bill is to repeal the Social Assistance Act to enable the
enactment and operationalization of the Public Finance Management (Social Assistance Fund)
Regulations made under the Public Finance Management Act No r8 of zotz. Based on the
objects and reasons for this Bill, the Commission wishes to drawyour attention to the follorving
short background.

Z.o BACKGROUND
The National Gender and Equality Commission (NGEC) is a Constitutional Commission
established by the National Gender and Equalitl,Commission Act, No. 15 of zorr, pursuant to
Article Sg G) & (S) of the Constitution of Kenya, 2o1o. The mandate of the Commission is to
promote and ensure gender equality, principles of equalig, and non-discrimination for all
persons in Kenya, with a focus on Special Interest Groups (SIGs): women, Persons with
Disabilities (PWDs), children, youth, and older members of society, minority and marginalized
groups. The special interest groups are the greatest beneficiaries of Social Assistance programs
tlrat include Inua Jamii for older members of society, Cash Transfer for persons with r.u"..
disabilities, cash transfer for orphans and vulnerable children as u,ell as the hunger safety net
program.

In Kenya, social protection and social safety is primarily entrenched in three wsys:

1. Through cash transfer programs r,r'here beneficiaries attest to improved household
food security, retention of children in schools, access to basic health care,
enhanced social support networks, self-esteem and dignity;

2, Through the National Social Security Fund.(NSSF) which provides social security
protection to formal and informal workers in form of payments upon retirement;
and

3. Through social health insurance implemented by the National Health Insurance
Fund (NHIF) through their subsidy programs for orphans and vulnerable children,
persons with severe disabilities and older persons.

The Commission considers it prudent to give a detailed chronology of events to guide
Parliarnent in making infonned decisions.
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a. The Social Assistance Act 2o1g

In the course of carrying out its functions, the Commission learned that the Ministry of
Labor and Social Protection had not operationalized the Social Assistance Act No. z4 of
2oLB, u,hich was assented into law on t4tl' January, 2o1B with the effective date of
eommencement being z5th January, 2ot1.

The core purpose of the Act is to-;
1. Give effect to Article 43(B) of the Constitution
2. Establish the National Social Assistance Authority (NSAA) and

3. Provide for the rendering of social assistance to persons in need.

b. Other relevant provisions in the Act

1. The Act provides for the flinctions of the Authority (NSAA) and for the composition of
a Board of Management of the Authority.

2. Section t7 of the Act describes the categories of persons in need of social assistance
which include orphans and vulrrerable children, poor elderly and persons with
disabilities and expands the bracket to include unemployed persons, persons disabled
by acute chronic illness, widows and widor,r,ers and any other persons as may from time
to time be determined by the Minister, in consultation with the Board.

3. Section 18 of the Act describes the types of assistance
,/ Emergency not exceeding one month,
,/ Short term which is less than 4 months and
,/ Long term rvhich is four or lnore consecutive months.

4. Section z4 of the Act further provides for the various forms of programs which include
assistance of development of individuals and for increase of the ability of the
beneficiary.

5. Part Four of the Act (articles 34 to 3g) provides for establishment of a fund to be known
as the National Social Assistance Fund (NSAF) and the sources of the ftrnds. The fund
shall be administered by the Board of Management.

http://kenyalaw.org:8rBr/exist/kenyalex/actview.xgl?actid=NO.%zoza%eoOF
%ozozotS

3.o ACTTON TAKEN BYTHE COMMTSSION

a. Having noted the lack of operationalization of the Act, the Commission issued an

advisory to the Cabinet Secretary (CS) on 6th June zor4 follor,r'ed by a reminder on

rrth August,2oL4. Both letters raised the concern and requested the CS to give effect

to the provisions of the Act by establishing the Management of the National Social

Assistance Authority. The letter dated tttlt August 2or4 also issued a notice to go to
court to enforce compliance.



b. The Ministry of Labor and Social Protection issued NGEC a response on 21st July,
2oL4 and to the assessment of the Commission it was not satisfactory. On zgtl' May,
2015 the Commission filed petition No zz6 of zor5 in the Constitutional Court,
Nairobi seeking the following declarations-

l.

II

The Ministry of Labor and Social Protection had violated the provisions of
Article 48 of the Constitution
The Ministry of Labor and Social Protection was acting ultra vires by
performing the functions of the Authority
A permanent injunction to restrain the Ministry of Labor and Social

Protection from performing the functions of the Authority's.
And an order of Mandamus compelling the Ministry of Labor and Social

Protection to immediately operationalize the Social Assistance Act of zor3.

The enacted Social Assistance Act 2013 that establishes the National Social

Assistance Authority is not aligned to the broad policy recommendations
encapsulated in the National Social Protection Policy. The Authority as

established has implementation, advisory, standards settings, oversight and
monitoring and evaluation mandates. This poses a challenge to the Ministry
in establishing the Authority
The Ministry of Labor and Social Protection \ ras not violating the law but
intended to discharge its mandate concerning social assistance in the most
effective and efficient manner.

l1l.

lv.

4.o THE COMMISSION'S CASE

i. Since the assent of the Social Assistance Act, the Ministry of Labor and Social
Protection had failed, neglected and or refused to operationalize the
Act without any good reason or at all which amounts to contravention of the
Iaw.

ii. The Act expands the bracket of beneficiaries to include youth without
employment, widows and widowers among others.

iii. The delay of appointing and gazetting the Board of the Authority has adverse
effects on the vulnerable persons in society as per the Social Assistance Act
zor3 and is a contravention of their rights as guaranteed in Article +S(t) of
the Constitution.

iv. The Ministry of Labor and Social Protection lacks the mandate to carry out
functions which are supposed to be carried out by a body established by an

Act of Parliament and so its actions are ultra- vires and in total violation of
the larn.

v. Laws are not made in vain and they cannot just be wished away once they
have been assented to by the President.

S.o THE CASE BY THE MINISTRY OF I-ABOUR AND SOCIAL PROTECTION

ll.



The National Social Protection Council Bill developed by the Ministry of
Labor and Social Protection and which is (was then) before the National
Assembly provides for the establishment of a proper framework for effective
coordination and oversight for all social protection programs (social
assistc nce, so cial s ecurity and health insut'ance)

6.o FINDING BYTHE COURT.

a) The Court was satisfied that indeed various actions are being undertaken by the
State in regard to streamlining of the Social Assistance Act.

b) It would be premature for the Court to intervene at that point and make any orders
as sought in regard to Social Assistance and Security and specifically on the
implementation of the Act.

The court therefore indicated it was unable to find any violation because the steps being
taken by the Ministry of Labour and Social Protection were indicative that the delay in
the implementation of the Act was neither deliberate nor unreasonable. The Court
dismissed NGEC's petition in the judgement delivered on 7th December 2el6
(http ://kenyalaw. org /caselaVcases /view / rrz6e8).

7.o POST-COURT JUDGEMENT

The Ministry of Labour and Social Protection initiated the process of reviewing the Act
by drafting The National Social Assistance Bill 2<118 which was considered a
repeal of the zor3 Social Assistance Act. The Commission r,r'ith other stakeholders who
included select members of the Parliamentary Departmental Committee on Labour and
Social Welfare had the privilege of discussing and analysing this Bill. The BilI
established a National Social Assistance Trust Fund.

At the end of the two days rneeting discussing this Bill, Members of the Parliamentary
Departmental Committee rejected most of the proposals in the The National Social
Assistance BilI 2tr18 because they were geared towards retaining all the functions,
the fund, the Board of management and the secretariat in the Government (Read
Ministry Responsible for Social protection) and subsequently a number of major
amendment proposals u,ere made for consideration by the Ministry.

The Departmental Committee on Labor and Social Welfare then proposed formation of
a Technical Committee of which NGEC was a member and tasked it to incorporate the
proposed amendments into a revised bill. The technical committee was also tasked to
propose a suitable body and its composition that would be responsible for
implementation of the Repealed Act.

The Technical committee completed its task as assigned and submitted the draft to the
Parliamentary Departmental Committee on Labor and Social Welfare for review.
(Annexed is the subrnitted drafi of the reuieued..lVational Social Assistance
Bill zotS and. a urite up on the gouernantce structures rnarked t a and tb)
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As the Commission and other members of the Technical Committee were waiting for
the final product for their review, the Commission learned that the Ministry of Labor
and Social Protection had abandoned the proposals of the technical committee as

contained in the revised National Social Assistance Bili zorS and was now working on

repealing the Social Assistance Act zor3 through the Public Finance Management
Act (Social Assistance Fund) Regulations" 20 19.

In September zot9, The Technical team comprising of members from the National
Gender and Equality Commission (NGEC), the Kenya National Commission on Human
Rights (KNCHR) and Africa Platform for Social Protection (APSP) did a write
up/Advisory to the Parliamentary Departmental Committee on Labor and Social

Welfare detailing the objective of that move as follows-; (See detailed annex marked
z)

The main arguments are as follows:

a) The Social Assistance Act zor3 which is a substantive Act cannot be revier.r,ed

through regulations of another Act, namely The Public Finance Management
Act (Social Assistance Fund) Regulations 2019. This by itself takes away the
Fund from the Ministry of Labor and Social Protection and hands it over to the
National Treasury and Planning to manage it.

b) The reasoning that there is a directive that funds be formed under PFMA does not
suffice. This is because the provisions are very clear in the Act on how funds can be

formed. Further a quick look at the funds formed/established under PFMA reveal

that rnost of them are affirmative funds to help special interest groups to be

economically empowered. On the other hand, the social protection fund is a safety
net for very rmlnerable and poor persons

8.o THE PUBLIC FINANCE MANAGEMENTACT (SOCIALASSISTAIICE FUND)
REGULATIONS OF zOZO.

On B'd September, 2org, The National Treasury and Planning through an
advertisement called for public participation and submission of memoranda on the
Public Finance Management Act (Social Assistance Fund) Regulations
zolg made under the Public Finance Management Act No rB of. zotz

file:///C:/Users/user/AppData/Local/Temp/4.o.tq%zoDraft%zoPUBLIC%zoFINA
NCE% eoMANAGEMENT% zoSOCIAL%zoAS SISTANCE% ZOFUND% ZOREGULATI
ONS%zozoro a.q.rq.pdf

Pursuant to the call and its mandate, the Commission made the submissions that
include among others-;

There is a Social Assistance Act of zor3 which has not been implemented nor
annulled by a competent court of law

In the Constitutional Case No zz6 of zor5, a case filed against the Ministry of Labor
and Social Protection bythe National Gender and Equality Commission prayed for

l.
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vlt.

vlll.

an order of Mandamus to operationalize the Social Assistance Act. The honorable
court made the finding that the steps taken by the State are indicative of the fact
that the delay in the implementation of the Social Assistance Act zor3 has neither
been deliberate nor unreasonable"

nl. There is no justifiable reason why the Ministry of Labor and Social Protection had
decided to establish the Fund under Regulations of another Act when the two other
components of social protection namely, the Health Insurance and the Social
Security are established under substantive Acts, I.e. National Hospital Insurance
Act (NHIF) and National Social Security Fund (NSSF) respectively.

l\/. The Secretariat of the Fund remains in the Ministry of Labor and Social Protection
which raises a serious governance issue and worse still reports to an administrator
appointed by Cabinet Secretary responsible for matters of Finance

There are no structures at County Levels for coordination and implementation of
cash transfer to the beneficiaries.

The Public Finance Management Act (Social Assistance Fund) Regulations Of
2o2o is not aligned with the National Social Protection Policy 2e14.
http://socialprotection.or.ke/images/downloads/Draft-Sessional-Paper-SP-
Janzora.pdf

Section z4 of the Public Finance Management Act 2ot2 has more provisions on
establishment of Funds than the Subsection (z) as cited. Subsection 4 provides for
establishment of funds through other provisions. It is not therefore mandatory to
establish funds under Regulations.

The National Assembly and the Senate are cognizant of the National Social
Assistance Authority created by the Social Assistance Act 2013 and have gone
ahead to draft laws to enforce implementation of Article 43 of the Constitution.
Further, Parliament had expanded the mandate of the National Social Assistance
Authority as envisioned in Part ! of the Social Assistance Act zor3. That is through
the Preservation of Human Dignity and Enforcement of Economic and Social
Rights Bill, zorS which recognizes this Authority established under Article 34 of
the Social Assistance Act zor3 and tasks this Authority with some functions.

http : //kenyaiaw.org/kl/fileadmin/pdfdownloads/bills/zo r8/ PreservationofHum
anDignitvandEnforcementofEconomicandSocialRightsBili eo r8.pdf

ix. The Care and Protection of Older Members of Society Bill zor8 in the Senate

expands the mandate of the Authority (as established in the Social Assistance Act
(zorg) bytasking it with the responsibility of implementing the Care and Protection

of Older members of Society Bill, zozo.
http://kenyalaw.org/ki/fileadmin/pdfdownloads/bills/zo18/CareandProtectionof
OlderMembersofSocietvBill zorS.pdf



The above submissions form part of the reasons rvhy the Commission objects to the

Social Assistance (Repeal) Bill zoeo to pave r,r,ay for enactment and operationalization
of the Public Finance Management Act (Social Assistance Fund Regulations) zozo.

9.o THE SOCIAL ASSISTANCE (REPEAL) BILL 2o2o
The Commission appreciates that the National Treasury and Planning has realized that
it cannot technically repeal the Social Assistance Act zor3 and replace it u'ith
Regulations and to this end has planned to repeal the Social Assistance Act zor3
through the Social Assistance (Repeal) Bill 2o2o but without a replacement with
another substantive Act

Repeals without replacement are generally done when a law is no longer effective, or it
is shown that a law is having far more negative consequences than were originally
envisioned.

10. KEY ISSUES PARLIAMENT SHOULD CONSIDER
The Commission wishes the Departmental Committee for Labor and Social r,r,elfare to
Interrogate the following issues;

1. Is the Social Assistance Act 2o$ (which had already established a Fund) no longer
effective or does it have more negative consequences than originally envisioned?

The Commrssron submifs that the Social Asststance Act 2073, cs ts, can sttll be

arnended to achieue the objecttues of the proposed Regulafibns and also of the

N attonal Socfa I Ass is t ance B ill z o t I menttone d ab o u e.

2. Are the Regulations intended to be enacted and operationalized comprehensive
enough to deal rvith all aspects of Social Assistance?

NGEC submits that the Regulahbns aren't comprehensiue enough. There are lssues

on lack of adequate strucfttt'es at the county leuel uhere the benefictaries reside,
rssues of gouernance i.e. utho is in charge of the fund? Is it the State Department of
Socfal Protection or the National h"easury? What about the other attendant
aspects and utelfare of the beneficiaries of the Social.Assrsfance which are not
prouidedfor tn the Regulattons proposedunder the PFMA?

3. Whether the State is degrading the very important component of Social
Assistance by establishing it under Regulations whilst the Social Security and
Health Insurance components are currently regulated by substantive Acts? i.e.

NSSF and NHIF.

4. Are the intended Public Finance Management (Social Assistance Fund)
Regulations, 2o2o aligned to the National Social Protection policy?

The Commlssion submffs that the prouisions therein ctre not aligned to the

National Soctal Protecttonpolicy which speaks fo esfabhshing a National Social



Protection Fund tuhile the'Bill establishes a SocfalAssfstance Fund. The Policy
speaks to the ouerall welfare of the uulnerable groups uho are the beneficiaries
of Social Assrstcnce uhile the Regulations only address cash fi'ansfer.

5. Is it mandatory for all funds to be established under the PFM Act or are their
other ways? In this case the Commission makes reference to the National Social
Assistance fund already established under the Social Assistance Act zor3

Section zq (+) of Publtc Ftnance Management Act 2ot2 stafes that the Cabinet
Secretary may establish a nattonal gouernment publtcfund with the approual
of the Nattonal Assembly. The uord "may" means that there are other ways in
which Funds can be established.

The Commrssfon submirs that it rs nof mandatory for allfunds to be established
under the PFMA and callsfor the operationalizatton of the SocialAssistance Act
2o1S whtch will enable the operationalizatton of the Nattonal Socia/Assistance
Fund.

11. o CONCLUSION

1. Stakeholders and beneficiaries need a viable justification as to why the existing
Social AssistanceAct of zot3 cannot be operationalized, amended and or repealed
for the better.

The Comrm ssron therefot'e objects to the repeal of the Socra/ Assistance Act 2o1S
through The Socia/ Assrsrcnce (Repeal), BtlI (Nattonal Assembly Bill No. 15 Of
zo2o) to enable Ti'easury present the Public Finance Management (Social
Assrstance Fund) Regulations made under the Public Finance Management Act
No r8 of zotzfor enactment and operattonalizatton.

z. The Commission submits that the Soeial Assistance Act 2oo3 should be
operationalized and the process of amending it be put in place to strengthen. Such
an interyention rvill ensure the that the function of Social Assistance shall be
domiciled in the Department of Social Protection instead of being split between
the state Department of Social Protection and National Treasury and Planning.
FurLher, the interest of the beneficiaries shall be fully protected.



ANNEX ra

NATIONAL SOCIAL ASSISTANCE BILL, 2018

A Bill for

An Act of Parliament to give effect to Article +g(rXe) of the

Constitution; to establish the National Social Assistance Fund; to

provide for the rendering of social assistance to persons in need

,ro provide for the administration and payment of social

assiJtance ; to provide for the establishment of an inspectorate for

social assistance and for connected purposes

ENACTED by the Parliament of Kenya, as follows -

PART I _ PRELIMINARY

Short title 1. This Act may be cited as the National Social Assistance Act,

Interpretation
zorB

2. In this Act unless the cont'ext otherwise requires-
,,beneficiary" means a persotls or households receiving social

assistance from the State and non-state actors ;
,,Board" means the Board of Trustees of the Fund established

by section 6;
,,f,ursary,, means a financial grant awarded to orphans and

vulneratle children from poor families to enable them study

in a school, college or universitY;

"Cabinet Secretary" means the Cabinet Secretary for the time

being responsible for matters relating to social protection;

,,caregiver,, means a person who has attained the age of

eight6en years whethei or not related to a beneficiary and

tales primary responsibility for meeting daily needs of that
person;
,,child" means an individual r,r,ho has not attailed the age of

eighteen years;

"child in need of assistance" means children as described

under section z8;
,,disability,, includes any physical, sensory, mental or other

pyschological or other impairment, condition or illnesss that

irir, o, iJperceived by significant sectors of the community

to liave, a substantial or iong term effect on an individual's

ability to carry out ordinary day to day activities;

"emergency" means a serious, unexpected, and often

dangerous situation requiring immediate action;
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"Fund" means the National Social Assistance Trust Fund
established by section 5;
"non state actor" tneans a public benefit organization as by
the Public Benefits Organisation Act, zor3
"older person" means a person who has attained the age of 7o
years;
"poor person" means an individual nho lives below the
National Poverty line;
"payment service provider" means a bank or other financial
institution contracted under this Act to provide payment of
social grants to beneficiaries
"residential institution" means an institution approved in
accordance w'ith Regulations that provide for living
accommodation and temporary or continuing care for
persons in need;

"shock" means a sudden upsetting or surprising event or
experience;

"social assistance" means social assistance as defined in this
Act;
"social insurance" means contribution based benefit
payments airned at income maintenance;
"social security" includes both social assistance and social
insurance
"social services" means serices, provided by the state and
non state ,aimed at lessening, removal or prevention of the
causes or effects of pover[y and vulnerability
"social grant" means financial assistance in form of cash
transfer to those who qualify

"Vulnerable" means vulnerable as defined in this Act.

B. The objects and purpose of this Act are to -
a. provide for esstablishment of the National Social

Assisstance Trust Fund
b. provide for the administration of the National Social

Assistance Trust Fund;
c. provide for the eligibility criteria for Soeial Assisstance

funds;
d. set minimum standards for the administration of Social

Assistance Funds, and
e. provide for mechanisms for strengthening collaboration

and Iinkages u,ith key partners from state and non-state
actors in the provision of social assistance.

f . Pro'vide for the establishment of an Inspectorate for the
National Social Assistance Fund

4. This Act shall apply to poor and vulnerable Kenyan citizens
and Kenyan permanent residents including-

Application of
the Act



PART II _ NATIONAL SOCIAL ASSISTANCE TRUST FUND

a. children;
b. older persons;
c. persons r,r'ith disabilities;
d. u.ry other category of persons that the Cabinet

Secretary may by Gazette, determine'

S. There is established a Fund to be knorvn as the National

social Assistance Trust Fund which shall be administered by

the Board of Trustees.
(z) The Fund shall be used for the provision of payments and

others forms of social assistance to pet'sons in need and for

connected purPoses

6. Sources of the Fund shall be-
a. such monies as may be appropriated by Parliament for the

purposes ofthe Fund;
b. any-funds provided by bilateral or multilateral donors,

wiih the approval of the Cabinet Secretaty, for the

purpose ofthe Fund;
c. n1oniur that may accrue to or vest in the Fund in the

course of the exercise of its functions under this Act;

d. gifts, grants, donations or endowmeuts as may be given to

the Fund;
e. monies from any other source provided for the Fund'

T. (r) The Fund shall be applied to the follon'ing purposes-

a. provide payments and other forms of assistance to
persons in need.

b. general administration expenses of the Fund which in
each financial year shall not exceed five per cent of the

monies in the Fund and the annual budget of which shall

be approved by the Cabinet Secretary;
c. Coldirct monitoring and evaluation of social assistance

programmes
d. conduct of research in

assistance;

matters relating to social

Establishment
of the Fund

Sources of
Funds

Purposes of the
Fund

e. any other purpose that would enhance the development

u.rd protnotioi, of social assistance that may be appro'ed
by the Board.

(z) The cabinet secretary shall, in consuitation with the

Board, make regulations to govern the administration of the

fund, including the proportion of ftlnds to be applied to each

purpose under subsection (r)

(S)The Cabinet Secretaty shall cause a draft of the

Regulations proposed to be made in exercise of the power



under subsection (z) to be laid before the National Assembly
for approval before gazettement.

Prohibition of 8. The Board shall not invest the Fund in any scherne or
Investment of financial security, provided that interests acruing to the
the Fund fund as a consequence of deposits in a bank or financial

institution shall not be deemed to be investments for the

PART III- BOARD OF TRPTH+";CSUOf 
thiS ACt.

The Board of
Trustee

Disqualification
firom
appointrnent

g. (r) The Board of Trustees of the Fund shall consist of-
a) the Chairman of the board who shall be appointed

from among qualified Kenyan citizens by the
President

b) B Members appointed by the Cabinet Secretary from
among qualified Kenyan citizens representing

i. the Principal Secretary of the Ministry
responsible for social protection;

ii. the Principal Secretary in the Ministry
responsible for Interior and Coordination
affairs;

iii. the Principal Secretary in the Ministry
responsible for finance.

ir,. the National Council of Children Services;
v. Non state actors with expertise in social

protection;
vi. the Kenya National Commission on Human

Rights;
vii. the National Council for Persons with

Disabilities; and
viii. the National Gender and Equality Commission.

ix. The Chief Executive Officer who shall be an ex
officio Member and the Secretary to the Board

(e) The Cabinet Secretary shall appoint Members to the
aboard within z months of coming into effect of this Act
or within z months of a vacancy arising within the
Membership of the Board

(S) The Board of Trustees shall conduct its affairs in
accordance with regulations prescribed by the Cabinet
Secretary and subject to the law relating to trustees.

ro. A person shall not be appointed as a Trustee if the person-
(a) is convicted of a criminal offence and sentenced to

imprisonment by a court of competent jurisdiction for a
period exceeding six months u,ithout the option of a fine;

(b) is a member of a governing body of a political party;
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(c) is currently disqualified under any rwitten law to hold office
of director in a public company, corporation or similar
organizatiou;

(d) has been removed from public office for contravention of the
provisions of the Constitution or any other written law;

(e) Is adjudged bankrupt or enters into a composition or
arrangement with his creditors; or

(g) is disqualified under any other written law, or his holding
office as such is deemed by the Cabinet Secretary as being, in
any way, detrimental to the Fund;

(h) is disqualified under chapters six of the Constitution or any
other provisions thereof or any written law.

rr. (r) A Member of the Board appointed under this Act shall
hold office for a term of three years and shall be eligibel for
re-appointment for one further and final term.
(z) The Cabinet Secretary shall appoint one third of the
members of the Board in a staggered manner separated by
six months so that the respective expiry dates of their terms
shall fall at a different times
(g) Notwithstanding subsection (r) of this section, the
chairperson or a Trustee may;

a) at any time resign from office by notice in
writing to the Cabinet Secretary

b) be removed from office by the Cabinet
Secretary if the Trustee

i. has been absent from three consecutive
meetings of the Board without the
permission of the chairperson and is
unable or has neglected to furnish any
plausible reason for his absence;

ii. is adjtrdged bankrupt or enters into a
composition or arrangement with his
creditors;

iii. is disqualified under any provision of
the Constitution or any other written
law from holding a public office;

iv. is convicted of a criminal offence, which
brings to question his capacity or
integrity to serve as a Trustee, and
sentenced to imprisonment for a term
of six months or more;

v. is incapacitated by prolonged physical
or mehtal illness; or

vi. is otherwise unable or unfit to discharge
his responsibilities under section 1o(B)
of this Act.

vii. Ceases to represent the interest ofthe
nominating body

tz. (t)The Board shall exercise ali the powers necessary for the
proper performance of its responsibilities under this Act



Functions of the
Board

(z) Without prejudice to the generality of subsection (r), the
Board may

(a) acquire, control, and supewise the funds and
assets of the Fund in such manner that best
promotes the objects for which the Fund is

. established;
(b) lay down such policies and guidelines as may

be necessary for the proper operations and
management of all the contributions and funds
collected by the Fund and for any other matter
concerning the Fund;

(c) receive grants, gifts, donations or endowments
and make legitimate disbursements;

(d) approve contracts, undertakings, hiring of
senior staff and other activities entered into by
the Management or otherwise undertaken in
the name of the Fund whose value requires
Board approval;

(e) appoint any agent the Board may require or
subcontract any person or firm of proven
experience in the particular function for which

' appointment or subcontracting is necessarY, to
perform any of its functions under this Act;

(0 open and operate an account in a bank or any
registered financiai institutions ;

(g) exercise such other powers as may be
conferred upon the Board by this Act or any
other written law.

(S)The Board may, subject to such terms and conditions as the
Board may think fit and by direction in writing, delegate any of its
powers under this Act to any one or more of the Board,or the Chief
Executive Officer

(r) (r)The Board shall be responsible to the Cabinet Secretary

for the administration and management of the fund.

(z) Without prejudice to the generality of subsection (t) the
Board shall-

a. Develop and Enforce standards for the conduct of
social assistance programs;

b. Formulate comprehensive and integrated
programs for social assistance at all levels;

c. Approve the development of guidelines for
implementation, monitoring and evaluation of
social assistance programs;

d. Frovide oversight on the operations of social
assistance Committees at the local levels;

e. rrobilize resources to support and fund social
assistance programs and initiatives;

VI



Individual and
Collective
Responsibility
ofBoard
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f. Consult and Engage with Government
departments and agencies and non-governmental
organizations to advance the purposes of this Act;

g. Provide emergency and shock relief to a person
who is eligible for such relief as may be prescribed;

h. regularly advice and give recommendations to the
Cabinet Secretary;

i. establish management structures for
implementing the social assistance fund at county
and sub county levels;

j. such other functions necessary for the
implementation of this Act.

13. The Board shall individually and collectively be responsible;

1. (a) for ensuring that every Member of the Board;

i. observes the provisions of the Constitution in
the performance of his duties under this Act;

ii. acts in the best interests of the Fund and
avoids any form of conflict of interest;

iii. acts in good faith and with integrity at all
times; and

iv. exercises care and skill, due diligence in the
conduct of the affairs of the Board and
demonstrates commitment in serving the
Board

(b)enforcement of good corporate governance practices within the
Board and senior management;

(c) formulation of strategy and policies of the Fund in accordance
with this Act and best practices of good corporate governance;

(d )effective leadership of the Fund and guidance of the
Management in their day to day management of the Fund;

(e )protection of the funds, property and assets of the Fund

( 0 the effective administration and implementation of this Act;
and

(g)doing all other things as are necessaly to give effect to the
provisions of this Act.

(z) In the pertbrmance of its responsibilities under this Act, the
Board shall be accountable to the Cabinet Secretary.

(S) The seal of the Fund shall be authenticated by the signatures of
the Chairperson and the Chief Exectttive Officer.
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t+. (t) The Board shall hold not less than four meetings in every
financial year for the conduct of its business and not more
than four months shall elapse between the date of one
meeting and the date of the next meeting
(e)The quorum for the conduct of meetings of the Board
shall be two-thirds of the Board
(3)Unless a unanimous decision is reached, a decision on
any matter before the Board shall be by a simple majority of
the votes of the members present and voting, and in the case
of an equaliqv of votes the Chairperson or person presiding
in that capacity shall have a casting vote.
(+)The notice of a meeting of the Board shall be seven days
from the date the notice is duly sent out unless three
quarters of the total members of the Board otherwise agree
and, a meeting of the Board or deliberations thereof or
decisions or'resolutions taken thereat shall not be invalid by
reason only of misdirection of notice or failure by a member
to receive the notice
(S)The chairperson shall preside at every meeting of the
Board but the members present shall elect one of their
members to preside whenever the chairperson is absent or
otherwise unable to preside and the person so elected shall
have all the powers of the chairperson with respect to the
conduct of that meeting and the business transacted thereat
(6)The Board may if it deems appropriate, invite any person
to attend deliberations of the Board but such person shall
have no right to vote
(Z)Subject to this Act, the Board may regulate its or,rm
procedures at their meetings.

15. (r)The Board may for the purposes of performing its
responsibilities under this Act, establish such committees of
the Board as it deems necessary for the effective functioning
of the Board and the Board may delegate to any such
Committee such of its responsibilities as it deems fit
(e)The Board may appoint persons, not exceeding the
number of Trustees on the Committee, who are not
members of the Board to Committees established under
subsection (r), and such persons shall serve on such terms
and conditions of service as the Board may determine
(S)The provisions of shall, mutatis mutandis, apply to
meetings of committees of the Board.

16. (r)There shall be paid to the members of the Board or of any
Committee of the Board such remuneration, fees or
allowances as the Cabinet Secretary may determine
(z) Remuneration and allowances payable under subsection
(r) shall be subject to the approval of the Salaries and
Remuneration Commission

rZ. U) If a member of the Board is present at a meeting of the
Board or any Committee of the Board at which any matter



affecting Board
Members

Appointment of
a Chief
Executive
Officer

is the subject of consideration and in which matter the

member, the member's spouse or the member's

immediate relative or associate is directly or indirectly

interested in a private capacity, the member shall as soon

as practicable after the commencement of the meeting'

disclose such interest and shall not take part in any

consideration or discussion, or vote on any question

touching on such matter unless the Board determines

otherwise
(z) A disclosure of interest made under this section shall

be recor,ded in the minutes of tlre meeting at which it is

made.

iS) eny member who contravenes the provisions of

tit...tio.t (r) commits an offence and may, on conviction

byacompetentcourt,bedisqualifiedfromholdingoffice
oi-"*bur of the Board in addition to any other penalty

the court may deem appropriate in the circumstances'

r8.(r)TheBoardshallappointaChiefExecutiveofficerwho-- Jlff hold office on rrr.h terms and conditions of service

ut *uVU" specified in the instmment of his or her

appointment.

(z) The chief Executive officer shall be selected through

acompetitiveprocessandshallbeaccountabletothe
Board-in the pbrformance of his duties

(S)TheChiefExecutiveOfficershall,unless-prematurely
iJ.minated, serve for a term of six years and shall be not

be eligibte for re-aPPointment'

(4)A person is not qualified for appointment under this

section unless that Person-

(a) holds a degree in a relevant field of study as maybe

,p."ilLa bv tf,e Board from a university recognized in

Kenya;

(b) has not less than ten years of working experience at

*u"us".iul le"ei it u t"l"'uunt field specified by t\e Board

and must be registered with a recognised professional

body; and

(c) rneets the requirement of Chapter six of the

Constitution
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19. The Chief Executive Officer shall under the general direction

of the Board-

(r)ensure that the cash transfers are paid to the

beneficiaries in full and in time;

(z)Ensure that other forms of social assistance as

i"l.i*i""d by the Cabinet Secretary are provided to the

beneficiaries appropriately and in time

(3)Ensure the establishment of an effective complaints and

redress mechanism

(+)with the approval of the Board, initiate programmes and

itrategies foiadvancing the objects of the Fund;

(5)ensure the proper management of agreements entered

into by the Fund

(6) advise the Board from time to time to aqopl policies

i"i"ra"a to enable the Board to effectively lead the Fund;.

Q)Bein charge of all the staffof the Fund;

(Sfacilitate the preparation 9f tlre budg-et, strategies,,

ofoutio"al proposals, annual gl-ans and corporate policies

iJ. air""rsion bV the lioard and implement decisions and

resolutions adoPted bY the Board;

(g)consistently strive to achieve the financial and operating

goals of the Fund;

(ro)ensure the effective management of the Fund, foster a

conducive corporate culture tliat promotes ethical practices

in respect to the Fund;

(rr)be answerable in the performance of all his duties and

functions to the Board;

(rz)be the accounting officer of the Fund and, in that

.u-pr.itv, keep propeibooks oJaccount and cause, under the

;;;;;"i;"idarrce ortr," Board, the annual accounts of the

F""d to"be prepared in accordance with the provisions of
the Act;

(r3)undertheguidanceoftheBoard,causetheFund's
G"""f Generil Meeting to be convened as provided under

this Act; and

(r4) perform such other functions as assigned by the Board

from tirne to time.
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2o.A vacancy may arise in the office of the Chief Executive
Officer upon

a) Death;
b) Resignation
c) Bankruptcy
d) Insanity
e) conviction of any criminal offence; is adjudged

bankrupt or enters into a composition or
arrangement with his creditors;

0 incapacity on any other ground
g) by operation of any written law

zr. The Board may remove the Managing Trustee from office on
any of the following grounds

a) Incompetence;
b) insubordination;
c) corruption;
d) failure to to observe any of the terms and conditions

of his appointment
e) gross misconduct;
0 violation of the Constitution; or
g) inability to discharge his or her duties.

ze. Before the Chief Executive Officer is removed from office
under subsection (ro) he or she

a) may be suspended from office by the Board;
b) shall be informed in writing of the reasons for the

intended removal; and
c) shall be given an opportunity to put in a defence

against any such allegations and shall be afforded
ample opportunity to be heard

zg. (r)The Board may appoint such officers and other staff of
the Fund as is necessary for the proper discharge of the
objectives of the Fund under this Act, upon such terms
and conditions of service as it may deterrnine
(z)The Chief Executive Officer and the staff of the Fund
are the Secretariat ofthe Fund

24. Functions of Secretariat shall include to:
a) administer social assistance in terms this Act
b) collect, collate, maintain and administer such

information as is necessaly for the payrnent of social
assistance, as well as for the central reconciliation
and management of payrnent of social assistance
funds, in a national data ba.se of all applicants for
and beneficiaries of social assistance



Delegation of
functions
County Social
Assistance
Committees

c) establish a compliance and fraud mechanism to
ensure that the integrity of the social security system
is maintained;

d) Collaborate with other social assistance
organizations to ensure that persons in need of social
assibtance access to resources and services
appropriate to their needs

e) undertake research to inform, design and implement
programs;

0 Conduct monitoring, evaluation and report on social
assistance programs ;

g) render any service in implementation of this Act

PART TV COUNTY SOCIAL ASSISTANCE STRUCTURES

25. There shall be established in every county and sub-county
social assistance commttees

26.(t) The county social Assistance committee shall be
cornprised of the following persons:

a. the County Commissioner who shall be the
chairperson;

b. A representative of the Office of the Governor,
as Chair alternate

c. Staff of the Fund appointed by the Chief
Executive Officer who shall be the Secretary

d. the officer responsible for the Department of
Children Services;

e. the officer responsible for the Department of
Social Development;

f. the officer responsible for the National Council
of Persons With Disability;

g. the officer responsible for the Department of
Education

h. the officer responsible for the Registrar of
Bifths and Deaths;

i. a representative of the County Government
responsible for social sewices;

j. 3 representatives of Community based
organisations engaged in the protection and
advocacy of the rights of children, older
persons, and persons with disability.

(z) The County Social Assistance Committee may co-opt any
person r,r,ith expertise or experience in any particular
subject into the membership of the Committee

I
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(S) The County Social Assistance Comrnittee shall -
a. provide oversight on operations of the Social

Assisstance Fund at County level including the
constituency Social Assistance Committees;

b. deal with grievances and appeals on social assisstance
at County level; and

c. any other function as may be delegated by the Chief
Executive Officer

zZ.0) The Sub County Social Assistance Committee shall be
comprised of the following persons -

a) The Deputy County Commissioner who shall be the
chairperson;

b) A representative of the Office of the governor as

chair alternate

c) Staff of the Fund appointed by the Chief Executive
Officer who shdll be the Secretary

d) the officer responsible for Department of Children
Sen ices;

e) the officer responsible for Department of Social
Development;

0 the officer responsible for Registrar of Persons;

g) the officer responsible for Registrar of Births and
Deaths

h) the officer representing the National Council for
Persons With Disabilities;

i) the officer responsible for the Department of
Education

j) One Nominee of the Member of Parliament

k) One Nominee of the County Women
Representative

l) a representative of the County Government;

m) Two representatives of Community based
organisations engaged with expertise in matters of
social protection

n) One representative of taith based organizations
with expertise in social protection matters.

o) The Sub County Social Assistance Committee may
co-opt any person r,r,ith expertise or experience in
any particular subject into the membership of the
committee who shali sit in the committee during
the appropriate'committee rneeting.

(z) The Sub County Social Assistance Cornrnittee shall -
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PART V - SOCIAL ASSISTANCE
Social 3r. (r)The Board, in consultation with the Cabinet Secretary,
assistance to shall in accordance with this Act provide social assistance to
poor and poor and vulnerable persons subject to subsection (g).
vulnerable (z)The Cabinet Secretary shall, in consultation with the
persons Board develop and publish in the Gazetteguidelines outlining

the criteria to identify poor and vulnerable persons.
(3)Notwithstanding subsection (z) poor and vulnerable
persons in need of assisstance shall include-

a. Children;

b. Older persons, and

c. persons with disabilities
(4)A person shall qualify for social assistance if he or she meet

the criteria set ou.t in the guidelines.

a) o\/ersee and monitor operations of social
assistance fund at the constituency level;

b) manage appeals and grievances relating to
operations of social assistance fund at constituency
level; and

c) any other function as may be delegated by the Chief
Executive Officer

28.(t) There shall be established a voluntary committee
comprising of not more than fifteen members draurn from
beneficiaries, caregivers and other stakeholders of the
various social assistance programs to be known as the
Beneficiary Welfare Committees at the village level.
(z)The Chief Executive Officer shall prescribe guidelines on
the formation and operations of the Beneficiary Welfare
Committees

zg.(r) The Ministry responsible for matters related to Social
Protection shall collaborate with the Ministry of Interior and
Coordination through the Chiefs and the assistant chiefs in
the operations of the Social Assistance Fund.
(z)The Cabinet Secretary shall prescribe guidelines on the
areas of collaboration for Chiefs and Assistant Chiefs in the
operation of the Social Assistance Fund

go.(t) The Chief Executive Officer of the fund is reponsible for
the implemetation of social assistance programmes at County
and Sub-county level

gz.(r) Social assistance may be provided to a beneficiary in the
form of:

a. social grants which include cash transfers for;
i. Orphans and rmlnerable children
ii. Older persons
iii. Persons r,vith severe disability
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b. special assistance as may be prescribed under

Regulations

(z)Beneficiariesofsocialassitanceshallbelinkedtoother
sociar services i".r.rai"r education (busaries), health (health

int"tu""u), nutrition,rehabilitation as may be relevant'

gs.(r)Apersoniseligibletorpeeivesocialassistanceiftheperson-- 
is poor and vulnerable and -
(aj is a Kenyan citizen or Permanent Resident

tui.o*pti", *itr, the requirement prescribed in guidelines

(z)TheBoardshallprovideguidelinesforadditiona]
requirements or conditions in respect of -

d. income thresholds;
e. vetting Process;
f. age li;its, disabilities and care dependency;

g.proofofandmeasurestoestablishorverifyidentity,
[u.raur,- ug", citizenship, family relationships' care

f,"p"rrd"t c]',.disabilities, alternative family care ;

h. forms, p,ottd""s and processes for applications and

PaYments;
i. 

-aispute 
resolution mechanism; and measures to

Prevent fraud and abuse'

34.(1) Beneficiaries will be identified through verifiable means
" ' ;. determined bY the Boai'd

(z)Beficia;;Ji";; .o**itt"e assist the Board in proposing

il"* ""a 
virlnerable pers-ons from their communities

[Jlib""titi.ution of beneficiaries into any of the programmes,

from th" il;;;op"."Juvthe Beneficiary welfare committee

andfromotherSources,shallbeas-providedforinthe
,iip"iut.a g"td;H*, and shalt be conducted by sub county

staffoftheFundincollabo*tio,withtheSubCountySocial
Assistance Committee
(+) The lirt";;;;.iir. b"r,.ficiaries identified at the sub-

county ,[uU'U"^ made available to the County Social

Assistance.Committeesforreviewandtransmissionto
secretarialt Ji-t " 

r""a for validation and grant of social

assistance.
gS. (r)Notwiti;standing anything to the contrary in any law' a

state organ-;h;lfi the reqiest of the. !o3rd and subject to

subsection'ei, f.ttish it wittr relevant information relating

to a prospu.ii* beneficiary or beneficiary'
(z) A fiou".iui institution or a bank' notwithstanding

anything io tt 
" 

contrary in any lary,.atlhe rgqu-est 9f thq

gourd-a"nd subject to subsection (3), furnish the Board

with relevant information relating t9 the assets and

investmlnts of an prospective beneficiary or beneficiary

o, *u-rt" pr"r"riu"a and with any additional information

,.q,r"lrli,"ii-;.ti info^rmation is necessary for a decision

on a Prospective beneficiary
(s) A p.;;;;i';h; ;ft"; the commencement of this Act is

.,rra.r"iortid"tutio' for a grant hereby agrees that any



other person who holds personal information relevant to
that consideration may, without requesting permission
from him or her, make that information available to the
Board.

S6. (t)A person being considered or receiving social assistance
may, appoint a caregiver, by a power of attorney, to apply or
receive social assistance on his or her behall in accordance
with the prescribed requirements.
(e)Nothing in this section prevents a beneficiary to withdraw
a power of attorney made in terms of subsection (t) to appoint
another person as caregiver

37. Power of attorney may be withdrawn in cases where it is
proven that a care giver has misused and or abused the grant.

3B.The Board shall recover money that is erroneously paid to a
person who is not entitled under this Act from that person,
and if the person is deceased, from the estate of the person
in accordance with this act or any other law.

Sg.(r) Social assistance shall lapse-
a. when a beneficiary dies;
b. in case of a child in need of assistance, upon

attaidment of the age of eighteen years
(z) Social assistance rnay be terminated -

a. when the beneficiary is no longer eligible for assistance;
b. when the beneficiary ceases to be a Kenyan resident;
c. When a beneficiary voluntarily opts out

PART \rI. INSPECTORATE FOR SOCIAL ASSISTAIYCE
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+o.(r)There is established the the Inspectorate for Social
Assistance to ensure the efficiency and integrity of the
National Social assistance Fund.

(z)The Inspectorate shall function independently of both the
Ministry and the Secretariat and no person may in any way
interfere with, hinder or obstruct any member of the
Inspectorate.in the performance of his or her functions.

(S)All organs of state must accord such assistance as may be
reasonably required for the protection of the independence,
impartiality, dignity and effectiveness of the Inspectorate in
the performance of its functions.

(+)The Inspectorate is funded by money appropriated by
Parliament for that purposes within the Ministry

4r. Functions of the Inspectorate



Powers of the
Inspectorate

Power of
Inspector
ate to
request
informati
on and to
issue
summons

a) conduct investigations; to ensure the maintenance of
the integrity of the social assistance Fund

b) execute internal financial audits and audits on
compliance b), the Secretariat with assistance
frameworks and systems; regulatory and policy
measures and instruments;

c) investigate fraud, corruption and other forms of
financial and service mismanagement and criminal
activity, within the Secretariat and in connection with
its functions, duties and operations;

d) establish a complaints mechanism; and
e) in general, do everything necessary to combat the

abuse of social assistance.

4z.The Inspectorate shall have power
a) of its own accord or upon receipt of a complaint,

investigate any alleged contravention of this Act by
any person, and ma1r, where appropriate, refer such
investigation to the National Police Service, the
Secretariat or Office of the Director of Public
Prosecutions or any other organ of state established
by law which has the appropriate powers to
investigate and act on any alleged contravention of
this Act'

b) to invJstigate any matter in respect of social
assistance referred to the it by the Cabinet Secretary,
the Board or the Chief Executive Officer of the
Secretariat.

+S.(t)An organ of state must.at the request of Chief Inspector of
Social Assistance furnish the Inspectorate with the prescribed
information relating to prospective beneficiary or beneficiary
and with any additional information requested, if such
information is necessary for an investigation in terms of this
Act.

a. A financial institution must at the request of Chief
Inspector furnish him or her with the prescribed
information relating to the assets and investments of
a prospective beneficiary or beneficiary, and with any
additional information requested 'if such information
is necessary for an investigation in terms of this Act.

b. A person who after the commencement of this Act is
under consideration for a grant hereby agrees that any
other person r,r,ho holds personal information relevant
to that application D&y, without requesting
permission from him or her, make that information
available to the Board.

c. The Chief Inspector lnay for the purposes of
perforrning the functions contemplated this sections
issue summons to a person who can ftlrnish
information of material impoitance concerning a

matter under investigation, ol who is reasonably



assumed to have under his or her control a book,
document or thing that may have a bearing on the
investigation, to appear before him or her within a
reasonable period and to produce that book,
docuinent or thing, as the case may be; and may
administer an oath to that person or cause that person
to make an affirmation if that personwas or could have
been summoned and he or she is present at the
enquiry; and cross-examine any person so summoned

d. A summon to appear before an inspector must be in
the prescribed form and must be served on the person
by registered mail or in the same manner in which it
would have been served if it had been summons
issued by a registrar of a magistrate's court

(z)The rules with regard to privilege which are applicable in
the case of a person who has been summoned to give
evidence or to produce a book, document or thing before a
court of law apply in respect of the examination of a person
and the production of a book, document or thing
contemplated.

++. (r)The Inspectorate shall be headed by a Chief Inspector of
Social Assistance appointed competitively by the Board

(z) The Chief Inspector of Social Assistance shall be
responsible to the Board for the functions of the Inspectorate.

PART TV _ MISCELLANEOUS PROVISIONS

Offences +S.(t) A person commits an offence if the person knowingly-
a. makes a false or misleading statement in any

documentation under this Act or gives information or
report that by reason of non-disclosure of facts is false or
misleading;

b. provides. any person employed in the administration or
enforcement of this Act with any statement or
information that is false in any material part;

c. receives benefits to which he or she is not entitled;

d. being a member of the Board, the Secretariat or the
Inspectorate, communicates or allows to be
communicated to any person privileged information or
allor,r,s a person to inspect or have access to a statement
or other writing containing any such information
without follorving due procedures as guided by the
board ; or

e. being an agent of the Fund engages in any act or
ommission with the intention of denying a beneficiary
his or her benefits or any part thereof;

Chief Inspector
of Social
Assistance
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t. persistently refuses or neglects to maintain any other
person for r,r,hose maintenance the person is liable.

(z) A person who is convicted of an oftence under subsection (r)
shall be guilty of an offence and shall be liable to a fine not
exceeding Five million shillings or imprisonment for a term not
exceeding five years, or both.

General penalty 46.Aperson who is found guilty of an offence under this Act for
which no penalty is expressly provided shall be liable to a
fine not exceeding Five Million shillings or imprisonment
for a term not exceeding Five years , or to both such fine and
imprisonment

Regulations 47.The Cabinet Secretary may make regulations generally for
the better carrying out of the provisions of this Act and,
without limiting the generality of the forgoing, the Cabinet
Seeretary, may make Regulations-

a. prescribing procedures for the consideration of
information and the granting of social assistance;

b. providing for the vetting of applications in order to
determine the eligibility of applicants;

c. in respect of financial resources and the manner in
which they are considered in determining eligibility for
social assistance;

d. in respect of kinds and amounts of social assistance
that may be granted to an applicant and the manner
and time in which such assistance may be given;

e. prescribing the forms to be used under this Act;
f . prescribing the approval of residential institutions and

the granting of social assistance to the residents of
those residential institutions;

g. in respect of the recovery of overpayment of social
assistance and repayments of monies granted or paid
under this Act;

h. on any condition or limitations subject to which any
assistance shall be made;

i. on the postponement of any payment of social
assistance pending any relevant inquiry;

j. on transition of children who are 18 and are still in need
of assitance or are in school; and

k. on any matter which it is necessary to prescribe for the
effective carrying out or furtherance of the provisions
or objects of this Act.

TRANSITIONAL PROVISI ONS

+8. (r)In recruiting the Secretariat and the Inspectorate, the
Chief Executive officer and the Chief Inspector of Social
Assistance, shall, respectively, subject to the approval of the
Cabinet Secretary, retain and transfer to the secretariat and
the Inspectorate, suitabl;r quaiified staff of the Ministry
whose responsibilities are, at the commencement of the Act,

Transfer of staff



Transfer of
social
assistance
administration
to the Board.

in the implementation of social assistance programmes and
projects managed by the Ministry.

(z)A person transferred to the Secretariat and the
Inspectorate shall not, by reason only of the said transfer, lose
any rights and privileges acruing to him or her by reason of
service in the ministry in Social Assistance or other matters

qg.(r) At the commencement of the Act, the Cabinet Secretary
shall, after due consultations with the Board, transfer the
administration and management of all social assistance
programmes, in existence on the commencement date, to
the Board, and shall ensure that during the process of
transfer, the interruption of assistance to the beneficiaries
is minimal.

(z)Where as a result of the commencement of the act, the
social assistance to a beneficiary is reduced or discharged,
the board shall inform the beneficiary in writing of the
reasons for such reduction or discharge, and shall, where the
beneficiary is eligible for a new form of social assistance,
admit, after due process, the beneficiary to the social
assistance form to which he or she is eligible.

(3)The Board shall cause all transfers to the management
and administration of the Fund to be completed within one
year of commencement of the Act.

5r. This Act shall come into operation on a date determined by
the Minister.

Repeal of the 5o.The Social Assistance Act, zot3 is hereby repealed.
Social
Assistance Act
2O13

Commencement
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Governance and Coordination

6.2.2 Governance and Coordination mechanisms

The zon/zorz NSPP had foreseen the estabrishment of the
National social Protection council (NSpc) to"coord.tnate and
ouet"see the deuelopment, implementation, and integration of
social protection strategies, pt'ogrammes, and resout ces".

However, the required legislation to formalll,establish the NSpc
was never adopted. In the absence of the NSpc, the NSps has

assumed many of the responsibilities of the NSpc. without a legal
mandate to coordinate the sector (and the system), the secretariat
has only limited po\\'er to take decisions and enforce them when it
comes to sectors outside the state Department for social
Protection. As for intergovernmental coordination, no coordinating
structure has been stablished at the county and sub-county levels as

foreseen in the zon/e NSpp.

The lack of coordinating structures between national and county
level is of concern as a recent mapping of social protection
programmes, including complementary programmes, has

identified 448 programmes operating in 46 counties. This mapping
reveals the important role that complementary programmes are
playing, especially in facilitating access to health, nutrition,
education, livelihood support and income generating activities.
These are the typical inten entions that make up the core of the
new Pillar 4 as per the new NSpp and do need to be better
integrated with the other pillars and national programmes to
improve the coherence and effectirreness of the social protection
system in Kenya.

In this context, the NSPP recornmends the establishrnent of the
National steering committee on (NSCSp) r,r,hich shall bring
together ministries, national institutions - including those



representing connty governments - and development partners

involved in the implementation of the four pillars of the social

protection sector. The NSCSP shall ensure coordination across the

four pillars of the social protection system. It will be responsible for

putting forward guidelines with a view to maximizing synergies,

coordination and coherence within the social protection system.

The NSCSP shall have a minimal administrative structure and rely

on the support of the NSPS for technical and administrative

assistance. It will report directly to the Cabinet Secretary of the

Ministry of Labour and Social Protection.

Cornment: The policy,from my brief oueruiew of the sqmq

structures socialprotecti.on along four pillars - income security (

to include social ossrsfonce, pensions, unemployment income etc),

health insur ance, emet' g ency assrsra nce and exit/ sustainability

programmes. All these are expected to be deliuered in uartous

uaAs by uarious aEencies, gouernedinuery manA dffirentu)aAs.

Has the Netional Social Protectton Secretariat been tapped into

the uarious secretariats? Has it been administering and

coodinating them? I thinknot.

The Poltcy should thusfirst seekthe establishment of of a social

protection secretariat that brings together all the social protectton

sector secretariats.

Contment: NSCSP makes sense if it's secretariat is the

reconfiguredNSPS

The follolving policy measures are necessary to structure this new

coordination mechanism.

i. Establish National Steering Committee on Social Protection

(NSCSP) to provide policy direction and facilitate implementation

of the SP policy;

Contment; Possib/y to harmonize policA and set standards os most

minish'ies, nattonol instituttons - including those representtng



cauntA gouet'nments - and deuelopment pan'tners tnuolued in the

implementatton of the four pillars of the social protection sector

will already haue policy making bodies and implementing

secretariats.

ii. Strengthen the national SP secretariat to provide technical

support to the National Steering committee and coordinate the

implementation of social protection programs;

Comment: Consider that represgnted mintsfi'tes, insrrrufibns etc

wtll hau e tmplementing se cr etariat s. Po s sibly exer cise some

inspectot'ate ouer the secretariats ( the way bank superuision unit
does ouer banks) to check onfraud, quality andfitfor purpose.

Also ensure lack of duplication

iii. Establish a County Steering Cornmittee on Social Protection

(CSPSC) to oversee the implementation of both national and

county social protection policies;

iv. Establish sub county- SP steering committee to oversee the

implementation of social protection and complementary

programmes;

Comment: The CSPSC and,SCSPSC should be structures of the

NSPS.

v. Strengthen the participation of beneficiaries and civil society

organization to discuss the design, implementation and monitoring

and evaluation processes and results rn ith a vien,to ensuring social

accountability.

vi. Establish a National Social Protection Fund Board with a

legal mandate to implement the NSSP and ensure coordination

across pillars.

Comment: For sante reesotTs stal:ed aboue, whtch is that eaclt

consfitutent mtnistry, nationctl tnsttnttions - includtng those

representtng county gouernments - and deuelopment partners

inuolued in the tmplementatiort of the four pillars of the social



protection sector wtll already hauefunds that they manage, the

establishment of a National social Protection Fund is no sequitur.

/fs esfablrshment sets up t/re NSCSP as another social protectton

facility, and not a coordinating/ harmonbing agency.

Sueeested in replacement of the National Steering
Committee on Social Protection.
National Social Protection Authority
. National Social Protection Authority (NSPA) to be

established as a regulatory body to oversee all social protection

funds and seryices ( More like cenn'al Bankregulates all Banks

and proutder s of financial serutces).

o It would be established by statute, and the National Social

Protection Authority Act r,r'ould be the primary legislation that
speaks to the constitutional provisions on social protection.

. NSPA Board Members, r,r,ould be nominated by

stakeholders in a representative manner, appointed by CS

. Primary purpose: Regulatory body- Oversight and

regulation of all social protection Funds and services. Include the

registration thereof. This envisages the establishment of other

special purpose funds-for example the Social Assistance Fund
(SAnl or the Basic Income Fund ( BIF) or , with separate

lnanagement boards and implementing secretariats, in the

manner of the currehtly existing NSSF/ NHIF. It would not

interfere r,r,ith the current management structures, other than to

require compliance with its standards and regulations.

. Secondary purpose: Audit and Inspection of social

protection funds and services.

. secretariat ( which the National social protection Authority

) is conceived as the expanded and reconfigured National social

Protection secretariat, headed by a cEo/chief Administrator.
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Annex z

Memorandum on Draft proposal to establish the Social

Assistance Fund under the"Public Finance Management

Act.

Introduction

1. The Cabinet Secretary, Ministry of Labour and social protection

proposes the establishment of the Social Assistance Fund under

the provisions of the Public Finance Management Act, (PFMA,

29,72) as "partial operationalization" of the Social Assistance Act

2org, which, in the opinion of the secretary, was never

implemented due to " internal inconsistencies " and "operational

challenges" including, for example, the creation of an Authority

under the 2013 Act with both "oversight and implementation

challenges".

Overview of the proPosal

2. The proposal by the Cabinet Secretary details the functions of

the state department for social protection, the process in'volved

in cash transfer processes, a key component of social assistance

and identifies bottleneclcs experienced under the structure of

budget appropriation as a basis proposing a 5'24(4) Fund'

3. The proposal notes that executive order no. r of 2018 grants the

state department for Social Protection, a social protection

mandate. In implementationof the mandate, the department has

a staff of roo4 and is structured into the Department for Social

Development (DSD) and the Department for Children Services

(DCS). The social Assistance unit has been established to

coordinate cash transfers at national level as the National Social

Protection Secretariat is tasked with coordinating stakeholder

coordination of the social protection sector'

4. The proposal notes that beginning 2oo4, some of the cash

transfer programmes that have been implernented include the

cash transfer for the eiderly (OP-CT), cash transfer for Persons

with Severe Disability (PWSD-CT) and cash transfer for Orphans

and Vulnerable Children (CT:OVC). Curnulatively, the excheqler



makes available 3o billion shillings annually for the cash transfer
programmes, with each beneficiary entitle to 2ooo shillings per

month, payable every second month. r.z households or 6 million
people benefit from the cash transfer programmes.

5. The proposal by the cabinet secretary makes a convincing case

to the effect that the structure of budget appropriations is
unsuitable for prorrisions of cash transfer programs and
recommends the establishment of a National Fund for social
Assistance under s.z+(+) of the public Finance Management

Act,2012.

comments on the Proposed social Assistance Fund
established under S.z4 of the pFIttIA, 2ot2
6. we have perused the justification for establishment of the social

Assistance Fr.rnd under s.z4 of the PFMA as made bythe cabinet
secretary as well as the draft Regulations establishing the said

social Assistance Fund. In response thereto, we submit as

hereunder:

T. we are in agreement r,r,ith the justification given for the need to
establish the social Assistance Fund outside the limitations and
structure of budget appropriations. we concur that the
inordinate delays, inadequacy of value, inadequacy of coverage,

limited scope and the narrowness of focus are largely a result of
the structure of budget appropriations and that the
establishment of national government fund would mitigate
against these challenges. we however do not agree that the
said fund should be established under S. z+(q) of the
fund for the reasons to be stated herein.

B. Paragraph 3.2 on page 10 gives a comparative anarysis on

provisions in existing Funds under the pFMA. However they fail
to appreciate the.fact that these are funds created abi nitio under
regulations unlike the social Assistance aspect which has already

been entrenched in a substantive Act. In any event section z4 of
the Act is not absolute. z+(q) The cabinet secretary may

establish a national government public fund with the approval of
the National Assembly.



g. Paragraph 2 on page ro speaks to duplication of functions as a

justification for creation of the fund r.rnder the PFMA. However

the rationalization therein points to the fund that is proposed to

be created to being, in fact a Directorate to be managed by the

staff of the Ministry. Refer to to(d) below.

10. We opine that the establishment of the Social Assistance Fund

under the PFMA is unconstitutional.

a. Article zt (z) of the constitution requires the state enact

legislation for the achievement of article $ rights,

including social assistance. The constitution defines

legislation to include "an act of parliament or law made

under the authority conferred by an act of parliament."

b. The Fund, guarantor of constitutional rights, can only be

enacted through sui generis legislation; or through

authority granted by legislation. A general provision

conferring upon the minister power to establish funds is

inadequate to anchor a constitutional right.

c. In recognition of the above constitutional position, two

other funds, the National Social Security Fund and the

National Health Insurance Fund, both relating to social

protection, an Article 43 right, have been established by

substantive legislation.

d. In the draft, the Cabinet Secretary proposes to establish

the fund not by rvay of iegislation but by way of provisions

dealing generalll, with matters of finance. This is

unconstitutional.

e. Moreover, section 24 (4), of the PFMA, read in totality

with the rest of section^24, presupposes the establishment

of a national govelnment fund to fund national

government functions, not, as in this case, to give effect to

individual rights conferred by the constitution.

rr. The Cabinet Secretary's proposal fails to recognize the existence

of the Social assistance fund, established by law in zor3.



a. The Social Assistance Act, 2013, rvas enacted and signed

into law in zor3. The Act establishes a Social Assistance

Fund rvhich is yet to be operationalized.

b. The draft does not make reference to the fund, proceeds

as if it does not exist. It does not "repeal" the 2013 Act, in

order to nullify the zor3 Social Assistance Fund'

c. As subsidiary legislation cannot, in law, amend or repeal

substantive law, the fund proposed under the PFMA Act

would be redundant, and of no effect.

d. The notion, stated that the Act, in establishing an

Authority to inrplement the social Assistance

programmes was in effect "duplicating" the ftinctions of

the State department is erroneous. The Social Assistance

Act, 2013, transferred the functions previously held by the

State department for Social Protection to the Authority

created under the Act. This in no way deprived the state

department of its mandate, as the implementation of the

Act u,ottld stilt be under the State Department' The Act

thus created a more efficient tool for implementation of

the social assistance programmes, warranting a transfer

of sen,ices, not a duplication of the same.

rz. The implernentation structure proposed by the draft

regulations lacks internal consistency, has limited

accountability structures and is littered with errors

a. It is not clear if the regulations seek to establish a fund

in the sense of a body corporate or fund in the sense of

an account.

b. The regulations have the PS social affairs as

administrator and therefore accounting officer,

suggesting the fund as an account. However the

establishment of a board, and the granting of functions

to the fund, suggests a body corporate' This confusion

permeates the entire draft.

c. Similar confusion arises in relation to administrator,

staff of secretariat and DSD and their functions. Is it

xxviii
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practical to sefarate persons r'vho identify

beneficiaries frorn those who pay? Are the payees

therefore just seryiee providers? Or do they exercise an

oversight role? Then what would be the purpose of the

Board? Hon, do this positions of the Ministry fit in the

legal entity proposed to be established

d. The reguiations do not create an institution to exercise

an inspectorate role, a best practice in such funds'

There is no mechanism established for review and

appeal decisions relating to grant or denial of social

assistance. The accountability structures are

ertremely rveak.

e. Regulations are subsidiary legislation. Can such

legislation delegate to another the power to make rules

as is done with the powers granted to minister?

f. The PS, designated as the administrator and thus

accounting officer is also the accounting officer of state

department that does much more. Is this tenable?

g. The regulations provide for the ftind to give grants' No

rationale is given for this. This is not common practice

for funds with similar PurPoses.

h. In the introduction, paragraph r.o the last sentence

states the establishment of the proposed fund

constitutes a partial operationalization of the Social

Assistance Act 2013. Is it a review, a repeal or

operationalization? Are they regulations under the

Social Assistance Act?. This opening staternent in itself

is ambiguous.

i. Clause 23 on Appeals insinuates the Director is

responsible for making regulations.

j. Who is the ultimate implementer of this Fund if the

same is establishe-d under the PFMA with a different

Cabinet secretary and Provisions?

k. Clause 31 on allocation of resources among risk

responsive components is not very clear.

xxtx
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?t
l. Clause 4e on winding up indicateathat iu the evgntthe

fund is wound up the fimd halt b6 transferred to the

ministry responeible for mettsrs rd*ing to drorrght'

What is the rationale? t\hy rot the ministry

responsible for social protection.

I
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THE PUBLIC FINANCE MANAGEMENT ACT
(No. l8 of 2012)

IN EXERCISE of the powers conferred by section 24(4) of the

Public Finance Management Act, 2012, the Cabinet Secretary for the

National Treasury and Planning makes the following Regulations-

THE PUBLIC FINANCE MANAGEMENT (SOCIAL ASSISTANCE FUND)
'.) REGULATIONS' 20201 ',)

1. These Regulations may be cited as the Public Finance
Management (Social Assistance Fund) Regulations, 2020.

2. [n these Regulations, unless the context otherwise requires-

Citation.

Interpretation.

,

"Administrator" means a person designated as such under
regulation l4(1) of these Regr"rlations;

"Board" means the Social Assistance FLrnd Oversight Board
established under regulation 8;

"Cabinet Secretary" means the Cabinet Secretafy responsible

for matters relating to finance;

"child" has the meaning assigned to it under Article 260 of the

Constitution;

"complementary programmes" include interventions that
promote livelihoods, foster labour and social economic inclusion,
buitd resilience, facilitate access to social services such as health care,

nutrition, education and training; and strengthen social welfare
structures and the capacity of social workers to promote people's

solidarity and community strengthening;
lr)

"disability" has the meaning assigned to it under Article 260 of
the Constitution;

"Fund" means the Social Assistance Fund established under

regulation 3;

"person in extreme poverty" means a person who suffers from

severe deprivation of basic human needs, including access to food,

safe drinking water, sanitation facilities, health, shelter, education and

access to information on the same;

)
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"poor person" means an individua[ who lives below the
National Poverty line as determined by the national government;

"psychosocial supporl" means initiatives to help individuals to
heal the psychological wounds and rebuild social structures after an

emergency or critical event and is meant to help change people into
active survivors rather than victims;

)
"resid-ential institution" mpans an institution approved in

accordance r,)itf, these Regulatio\ns that provide for living
accommodation and temporary or continuing care for persons in need;

Establishment of
the Fund.

Source of funds

"social assistance" means support to poor and vulnerable
persons issued in accordance with these Regulations; and

"vulnerable" means a person suffering from deterioration in
standards of living which results into inability to meet basic needs.

PART II _ ESTABLISTIMENT OF THE FUND

3. There is established a fund to be known as the Social
Assistance Fund.

4. The funds for the Fund shall consist ol--

(a) such moneys as may be appropriated by the
National Assembly;

(b) income generated from the proceeds of the Fund;

(c) any moneys accruing to or received by the Fund
from any other lawfu[ source; and

(d) grants and donations.

)
5. (l) There shall be paid out of the Fund payments in respect of

any expenses incurred in pursuance of the objects and purposes for
which the Fund is established.

(2) The expenditure incurred on the Fund shall be on the basis of
and limited to annual work programs; plans and cost estimates which
shall be prepared by the Administrator of the Fund, and approved by
the Board at the beginning of the financial year to which they relate.

(3) Any revision of the approved annual work programs, plans
and of any cost estimate, shall be referred to the Board for approval.

,
Expenditure on the

Fund.

,

l

4



,

lnitial capital of
the Fund.

Object and
purpose of the
Fund

6. The initial capital of the Fund shall be trvo billion shillings
appropriated by Parliament in the financial year 202012021.

7. The objects and purpose of the Fund is to provide funding for
the provision of social assistance for poor and vulnerable persons, and

in particular-

(a) to provide for the development and promotion of
social assistance programmes and initiatives in the

,") country; .,) .)

(b) to provide for the criteria for the identification,
screening, and prioritization of beneficiaries of
sociaI assistance benefi t;

(c) to provide for the eligibitity criteria for accessing

social assistance under this Fund;

(d) to provide for the minimum norms, standards and

procedures,for the delivery of social assistance

programme.s and initiatives; 
,

(e) to provide for a quality assurance framework to

ensure that only eligible persons benefit from the

social assistance Fund;

(0 to develop and promote programmes to render the

beneficiaries of social assistance who are capable

of self-support exit from social assistance benefit;

(g) to enhance financial capacity of the beneficiaries

and their dependents through linkages with other

government interventions;

(h) to promote the incorporation of beneficiaries into

health insurance schemes and access to better life
conditions;

(i) to facilitate provision of psychosocial support and

other complementarY Programmes ;

\

, t
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(j) to establish, update, coordinate, manage and

operationalize a beneficiary register for social
assistance programmes, provided that the register
shall be updated at least once in every tlvo years

following the Iast update;

(k) to mobilise resources from development partners
) and other souidbs for the Fund; ',)

(l) provide firnds for capacity and technical expertise
development to improve on socia[ assistance.

PART III _ ADMINISTRATION OF THE FUND

8. (l) There is established a board to be known as Social
Assistance Fund Oversight Board.

(2) The Board shall consist of--

(a) a Chairperson appointed by the President from
outside the public service on the recommendation
of the Cabinet Secretary responsible lor matters
relating to social assistance;

(b) the Principal Secretary for the time being
responsible for matters relating to finance;

(c) the Principal Secretary for the time being
responsible for matters relating to social assistance;

),(d) the Principal Secretary for the time being
responsible for matters relating to health;

(e) the Principal Secretary for the time being
responsible for matters relating to drought;

(0 the Principal Secretary for the time being
responsible for matters relating to coordination of
nationaI government functions;

Establishment oI
the Social
Assistance Fund
Board.

, ,

a
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(g) three persons to be appointed by the Cabinet
Secretary responsible for social assistance of whom

(i) one shall be nominated by a faith-based
organization;

(ii) one shall be a representative of the interests of
, .ghildren or persons wi,th disabilities, who shall

be nominated by relevant organizations;

(iii) one shall be a representative of the interests of
elderly persons.

(3) In the absence of the Chairperson in any meeting of the Board,

the members present shall elect one of them to chair the meeting.

(a) The members under paragraph (2Xb) to (f) may attend in

person or designate an alternate in lvriting.

(5) The Board may, from time to time, co-opt other members as it
may deem necessary, for the proper and efficient discharge of its

oversight functions over the Fund.

(6) The Board shalI meet not less than four times iri every financial
year and not more than four months shall elapse between the date of
one meeting and the date of the next meeting.

(7) The quorum for the conduct of rneetings of the Board shall be

five members.

(8) The Board shall regulate its own procedure.

(9) The Alministrator of the Frind shall be the Secrelary to the

Board

(10) Persons appointed under regulation 8(2) (a) and (g) shall

reflect regional balance, gender and persons with disability as

provided for under article 27 of the Constitution.

9. A person shall be eligible for appointment as a member of the

Board under regulation 8(2Xa) and (g) if that person-

(a) holds a university degree frorn a university

t

Qualifications of
nrembers of the

Board.

i\
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recognized in Kenya in any of the following
fields-

(i) social science;

(ii) publicadministration;

(iii) -$nance; )

(iv) law;

(v) accounting;

(vi) health;

(vii) economics;

(viii) education or

(ix) projectmanagement;

(b) has experience of at least seven years and of which
three shall be at senior management level; and

(c) meets the requirements of Chapter Six of the

Constitution.
,,,

10. (l) The Chairperson and members of the Board appointed
under regulation 8(2) (a) and (g) respectively shall serve for a term of
three years but shall, subject to satisfactory performance, be eligible
for re-appointment for one further term of three years, for a maximum
of two terms.

(2) The office of the Chairperson or a member becomes vacant if
the holder-

') ')

I )
Tenure and
vacation ofoflice.

d

8

,

(a) dies;



,

\

(b) resigns from office by notice, in writing, addressed

to the appointing authority;

(c) is convicted of a criminal offence and sentenced to

a term of imprisonment;

(d) is adjudged bankrupt; or

(e) is removed from office for any of the grounds set
') outinldgulationll(l). ')

11. (1) The Chairperson or a member may be removed from

office by the appointing ar-rthority, on recommendation of the Board-

(a) for serious violation of the Constitution or any

other Iaw;

(b) for gross misconduct, whether in the performance

of the office holder's functions or otherr'vise;

(c) for physical or mental incapacity to perform the

, functions of offlrce;

(d) for incompetence or neglect of duty;

(e) for absence from three consecutive meetings of the

Board without a reasonable explanation; or

(0 if that person is otherwise unable or unfit to

discharge the functions of office.

(Z) Before the appointing authority makes a decision under

paragraph (1), the person shatl be given an opportunity to provide a

defence against any of the allegations.

12. If a vacahcy occurs in the menlbership of the Board hnder

regulation 10 or 11, the appointing authority may, if the vacancy

relates to any of the positions specified under section 8(2)(a) or (g),

appoint a new member in accordance with these Regulations.

13. The functions of the Board shall be-

(a) to provide oversight on the administration and

management of the Fund;

(b) to formulate policies to achieve the objects and

purpose ofthe Fund;

)

Removal fiom
ofIce.

Filling of vacancy'

Functions of the

Board.

,
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(c) to approve estimates of revenue and expenditure of
the Fund for each financial year;

'-)

(d) to receive, review and approve statutory and

management reports of the Fund before submission
to the Audit,,or-General with copies to the National
Treasury anJ Controller of Audget;)

, t

(e) to give prior approval for the opening of any bank
account of the Fund before seeking approval from
the National Treasury in accordance with section
28 of the Act;

(0 to advice the Cabinet Secretary responsible for
matters relating to social assistance and the
Cabinet Secretary on the proper administration of
the Fund; : ,

(g) to approve the ceilings for funding under poor
elderly persons, poor orphans and vulnerable
children, poor persons r,vith disability, persons in
extreme poverty and any other category as may be
specified in a Gazette in each financial year;

(h) to develop policy guidelines relating to
identification, prioritization and efficient
disbursements by the Fund;

tr)

(i) to ensure that the Iist of all beneficiaries is

validated at least once every two years, and
published in accordance r.vith the Act;

0) to monitor and evaluate the programmes and
activities under the Furrd;

(k) to facilitate and develop secroral linkages to the

,

t0
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Fund;

(l) to review policy on the management of assets,

eqr"ripment and all properties under the Fund;

(m) to receive reports on the performance of the Fund;

(n) to develop'lld*inirr,utive guideli,l., on how to

replace beneficiaries who have exited the social
assistance programme;

(o) to facilitate public awareness, education and access

to social assistance programmes; and

(p) to perform such other duties as may be considered
necessary by the Cabinet Secretary responsible for
matters relating to social assistance from time to
time for the proper, administration and

management of the Fund and such a duty shall be

assigned in writing.

14. (l) The Administrator of the Fund shall be the Accor,rnting
Officer responsible for matters relating to social assistance.

(2) The Administrator of the Fund shall-

(a) open and operate a separate bank account or
accounts at the Central Bank of Kenya or a bank to

be approved by the Board and the National
Treasury in accordance with the Act;,' , ,

(b) supervise and control the administration of the

Fund;

(c) implement the decisions of the Board;

(d) coordination the policies and programmes of the

Fund to effectively address the issues and

problems attendant to social assistance;

)

Administrator of
the Fund.

)
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(e) consult with the Board on matters relating to the

administration of the Fund;

(0

'')

No. 34 of20l5

cause to be kept proper books of accounts and

other books and records relating to all activities
and undertakings. financed from the Fund'

) ^ "t'i'

(g) prepare, sign and transmit to the Auditor-General,
upon the approval by the Board, in respect of each

t'inancial year and within three months after the

end thereof, a statement of accounts relating to the
Fund and submit a copy to the National Treasury
and the statements shall be prepared in such a

manner as the Accounting Standards Board shall
prescribe in accordance with the provisions of the
Acr and Public Audit Act, 2015;

(h) furnish 'additional informatioir to the Auditor
Ceneral as he or she may consider to be proper and

sufficient for the purpose of examination and audit
by the Auditor-General in accordance with the
provisions of the Public Audit Act, 2015;

(i) prepare a quarterly report on financial and non-
financial activities of the Fund in accordance with
the provisions of the Act, and as may be prescribed
from time to time by the Accounting Standards
Board and submit the report to the Board for
approval r and subsequent transmissiorr to the
National Treasury and the Contro[ler of Budget;
and

0) be the custodian of all the assets, equipment and' properties under the Fund.

(3) Every statement of account referred to under paragraph (2) €
and (g) shall include details of the balance between the assets and
liabilities of the Fund, and shall indicate the frnancial status of the
Fund.

\

,,t
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The Secretariat of
the Fund.

15. (l) The State Department responsible for social assistance,

including its officers deployed at the county and sub-county levels,

shall provide secretarial services to the Fund.

(2) The Secretariat of the Fund shalI be reporting to the Administrator
of the Fund, and shall-

(a) be responsible for the day to day administration and

.,) management of thefund; .,)

(b) develop a predictable, transparent and accountable
financial internal controI systems for the Fund;

(c) prepare and submit for approval by the Board

estimates of revenue and expenditure, annual rvork

programs and work plans, costs estimates, annual

procurement plans and annual cash flolv plans;

(d) monitor and provide reports to the Board, on a bi-
monthly basis, on efficiency arid effectiveness of
social assistance programs supported by the Fund;

(e) prepare and validate sociaI assistance payment

schedules for submission to the Board for approval;

(0 implement projects, programs and coordinate with
other national government ministries, county
governments and non-state actors at the national and

county level in the realization of the objects and

purpose of this Fund;
,t

(g) monitor and evaluate programs financed from the

Fund and provide reports to the administrator of the

Fund regularly;

(h) prepare statlrtory and management reports of the

Fund and submit them to the admirristrator of the

Fund for approval before submission to the Board;

and

'l
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(i) maintain proper records of the Fund; and

0) liaise with the Registrar of Persons to confirm the
status of beneficiaries of the Fund at least once
every six months.

PART IV _ SOCTAL ASSISTANCE AND ELTGTBILITY
CRITEPJA

16. (l) A person is entitled to social assistance under the Fund if
that person-

(3) Despite.paragraph (l), the Administrator of the Fuqld may
assign'any other iity 6 the Secretariat lor the proper adminiitlation
and management of tlre Fund.

')

Eligibiliry for
social assistance.

(a) is in need as provided for under regr"rlation l7; and

(b) is a Kenyan citizen

(2) A person shall not be eligibte for sociaI assistance under these
Regulations if that person benefits from any other Fund or
programme, either public or private, which provides social assistance:

Provided that this provision shall not apply to bursary social
assistance.

Persons in need. 17. For the purposes of these Regulations, a person in need sha[[
include-

(a) poor orphans and vulnerable children;

' (U) poor elderly pB.sons; '

(c) poor persons r.vith disabitity;

(d) person in extreme poverty; and

any other person as may be recommended by the
Board to the Cabinet Secretary for the time being
responsible for matters relating to social

),

(

(e)

I4



Orphans and
vulnerable
chi ldren.

assistance, and published by a way of Notice in

the Gazette.

18. A child qualifies for social assistance if that child-

(a) is an orphan who is not under the care of a

guardian who provides the basic needs of the child;

(b) is under the care of a person who suffers a serious
. lgng-term ailment or.4isability..which renders the

person unable to care for the child;

(c) has been abandoned by the parent or parents and is

not under the care of a guardian 'uvho provides the

basic needs of the child or;

(d) is under the care of parents or guardians who are

unable to provide for the child's basic needs.

19. A, person qualifies for social assistance as a, poor elderly
person if that person-

(a) has, at least, attained the age of65; and

(b) has been neglected, abandoned or weak withorrt
any ascertainable means of support, or

(c) lives or begs on the street for a living

20. A person with disability shall be eligible for social assistance

under these Regulations-

'(u) if the person's disability renders ')him or lrer

incapable of catering for the basic needs and

without any ascertainable means of support; and

(b) is registered with the National Council for Persons

with Disabilities.

2t. (l) A person in extreme poverty shall be eligible for social

assistance under these Regulations, if that person suffers from severe

deprivation of basic human needs.

(2) For the purposes of ascertaining the elements provided for

'-)'')

,

Poor elderly
personS.

Persons rvith
disabilities.

Persons in extreme
povert-v.

,t
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under paragraph (l), the Board shall develop administrative guidelines

for ranking the intended beneficiaries and the ranking score shall be

used to identify the actual beneficiaries.

22. (l) The Board shall, in consultation with the Cabinet
Secretary responsible for matters relating to social assistance, provide
programmes that are intended tG-

Social assistance
programnres.

Attachment ola
beneficiary to a

residential
institution-

Application for
social assistance.

\
(a) assi.st in the development of individual, family and

comfiunity capacity to beco\ne self-sufficient; )

(b) increase the ability of persons in need to assume
greater responsibility for themselves;

(c) lessen dependence by the people
financia[ assistance;

on public

(d) provide support services to a[[ow persons 'uvho may
otherrvise be in need to avoid dependence on

, public financial assistance; and

(e) lessen, remove or prevent the causes and effects of
poverty.

(2) The programmes under paragraph (l) shatl be funded through
the administrative expenses provided for under regulation 36.

23. Where a beneficiary wishes to be attached to a residential
institution, any social assistance benefit for such a person may be
channeled to that institution, subject to approval by the Board.

24. (l) A lerson in need identified under regulation ,17 shall
apply to the Administrator for social assistance, in the form prescribed
in the Schedule of these Regulations.

(2) Where an application is made under paragraph (l), the
Administrator may conduct an investigation to verifu that the person is
eligible and the Administrator may request additional irrformation.

(3) If the applicant-

(a) qualifies for social assistance as provided for under
these Regulations, the Board shall render the

))
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relevant social assistance;

(b) does not qualify for social assistance in terms of
these Regulations, the Board shall in writing,
inform the applicant-

(i) that the applicant does not qualify for social
assistance in terms of these Regulations;

' \ ''\ '-\
(ii) of the reasons why, the'applicant does not'

qualify; and

(iii) of the applicant's right of appeal as specified
under regulation 25 of these Regulations.

(4) The Administrator shall convey the decision of the Board to
the applicant lvithin one month from the time the Board makes the

decision.

25. (l) A person who is aggrieved by a decision of the Board

under these Regulations, may within thirty days from the date of the

Board's decision, appeal to the Board and in any appeal tire Board
may uphold, annul or vary the decision as it may consider necessary.

(2) The decision of the Board under (l) above shall be

communicated to the applicant within thifiy days from the date of the

decision.

26. (1) If in the opinion of the Board a beneficiary abuses their
social assistance the Board may-

(a) suspend payment of social assistance; or

(b) appoint a person to receive social assistance on

behalf of the benehciary and to apply itl subject
to the set out conditions and any other conditions
that the Board may determine, for the benefit of
the beneficiary.

,

(2) For the purposes of this regulation, "abuse of social

assistance" means the use of the social assistance in a way that negates

the intended objects and pr"rrpose including the use of social assistance

to finance terrorist acts and other criminal activities.

27. (l) The Board may terminate payment of social assistance to

,
Appeals

Abuse of social
assistance.

Terrnination ol
social assistance

)))
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or on behalfofa person-

(a) ',vho is absent from Kenya, for a continuous period
of six months or longer;

(b) who is no Ionger eligible for social assistance;

(c) who ceases to be a Kenyan resident;

' ) (d) rvho volunlarily opts out; '.)

(e) who kno,uvingly provides false information or in

case of misrepresentation, deceit and fraud; or

(0 where a change has occurred in
circumstances.

that person's

(2) The Board may reinstate the provision of social assistance
suspended under paragraph (l) where the Board is satisfied that the
reasons advanced by the applicant justify the reinstatement.

28. The Board may suspend or caricel social assistance 'if it
establishes the following-

(a) where the beneficiary failed to disclose any material
information;

(b) where the payment is in excess of amounts
permitted by the Board and guidelines made
pursuant to these Regulation; and

(c) where the payment was approved and granted in
error.

29. (l) tf the Bdard pays money erronEously to a person whd is
not entitled under these Regulations, the amount of money so paid is

an amount due to the Fund and shall be refundable to the Furnd by the
person or, ifthe person is deceased, by the estate ofthe person.

(2)The Board sha[[ recover the amounts to which a person was
not entitled, as provided for'under paragraph (l), i; accordance with
these Regulation or any other law.

(3) The Board shalI remit an amount owing by a person in terms
of paragraph (l) if the person satisfies the Board that the person
received the amount without knowing that they were not entitled to

1

,,

Suspension or
cancellation of
social assistance.

Refund to the
Fund.

t
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Lapsing of social
asslstance.

Revierv of social
assrstance

Preservation of
appl icant's
confidential
infonnation.

Fund
disbursements.

receive the payment.

30. SociaI assistance shall lapse-

(a) when a beneficiary dies;

(b) when a beneficiary is admitted to a residential
institution without the approval of the Board;

.,) (c) when a bengficiary voluntarily opti out;

(d) when the payment of social assistance is terminated
in accordance with regulation 27; or

(e) where the Board cancels payment of social
assistance in accordance with regulation 28.

31. The Board shall review social assistance at any time where it
has reason to believe that a change in the beneficiaries' circumstances
may have occurred.

32. (l) A person may not divulge any information furnished by

an applicant in respec,t of an application except- 
,

(a) to a person who requires it in order to perform a

function in terms of these Regulations;

(b) when required to do so by law or by an order of
court;

(c) for accountability purposes;

(d) for official purposes; or

(e) with the consent of the applicant.
,)),

(2) If the information submitted by an applicant changes, the

applicant shall inform the Board of the change as soon as possible.

33. (l) The funds under the Fund shall be disbursed under the

following conditions-

(a) all disbursements from the Fund shall be approved
and recorded in minutes of the Board;

(b) transfers to defray the expenses in respect ofthe

\

,

)
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Giving false
inlormation.

Misappropriation
of flunds.

Administration
costs_

,

administration of the Fund shall be as approved by

the Board for the respective financial year; or

(c) the funds are meant for eligible persons as provided
for under these Regulations.

(2) The Board shall set out other conditions and requirements for
release of funds, to ensure prudent, efficient and effective
disbursempnt and management of,resources. ,,)

34. (l) A person commits an offence if that person knowingly-

(a) makes a false or misleading statement in any

application or report under these Regulations or
makes an application or report that by reason of
non-disclosure of facts is false or misleading;

(b) provides any person employed in the administration
or enforcement of these Regulations with any

statement or infbrmation that is false in any material
part;

(c) commuhicates or allows to be'communicated to any
person privileged information or allows a person to
inspect or have access to a statement or other
writing containing any such information.

(2) A person who contravenes paragraph (l) commits an

offence and shall be liable, upon conviction to a fine not exceeding ten

million shiltings or imprisonment for a term not less than five years, or
both.

35. Any person who misappropriates any funds or assets from
the Fund, or assists or causes any person to misappropriate or apply
the firnds otherwise than in the manner providedtin the Act and these )
Regulations, commits an offence and shal[, upon conviction, be liable
to imprisonment for a term not exceeding five years or to a fine not
exceeding ten million shillings or to both.

PART V _ FINANCIAL PROVISIONS

36. (l) The administration expenses of the Fund shall not be
more than three (3%) per centum of the approved bLrdget of each

financial year.

(2) Despite the provisions of paragraph (l), the Board, with the

L

20



concurrence of the Cabinet Secretary for the time being responsible
for social assistance, may recommend increase of the administrative
expenses from three per centum to a maximum of five per centum,
where there are justifiable reasons, for that particular financial year.

37. The financial year of the Board shall be the period of twelve
months ending on the 30tl' of June of every year.

Financial year of
the Board.

Preparation and

submission of
lvork plans, etc.

Opening bank
accounts

Books ol account

No.34 of20l5

lnvestment ol
tInds.

38. The administrator of the Fund shall prepare a work plan,

projects and quarterly reports in rgspect of a financial year and ensure
that the worlt plan, projects and quaherly reports-

,

(a) contain information on the financial and non-
financial performance of the Fund;

(b) are submitted to the Board for approval; and

(c) are in a form that complies with the standards
prescribed and published by the Accounting
Standards Board from time to time.

39. (l) The Board shall approve the opening and maintenance of
bank accoirnts for the Fund with such a bank as may be recommended
by the Administrator.

(2) Upon approval by the Board under paragraph ( l), tlie
Administrator shall seek the approval of the National Treasury in

accordance with section 28 of the Act.

(3) The accounts and investments shall be held for and on behalf
of the Fund in the name of the Social Assistance Fund Board.

(4) Moneys owed to the Board by the social assistance

beneficiaries shall be paid into bank accounts opened under paragraph
(l).

)),
40. (l) The Board shall keep proper books of accounts and shall

prepare annual statements of accounts in accordance with the Act, and

the Public Audit Act,20l5.

(2) The accounts of the Board, including donor funds, shall be

managed in accordance with the Act.

41, The administrator may, with the approval of the Board,

invest any of the funds of the Fund which are not irnmediately
required for its purposes in accordance with the provisions of the Act.

,
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Retention ol
receipts.

Annual reports.

42. Al[ receipts, earnings and accruals to the Fund, and the

balance of the Fund at the close of each financial year, shall be

retained by the Fund for use for the purpose for which the Fund is

established.

43. (l) The administrator of the Fund shall prepare annual
flnancial and non-financial reports in accordance with the provisions

by the
\

trme to trme

(2) In addition, the administrator of the Fund shall prepare an

annua[ general performance report of the Fund to be submitted with
the report under paragraph (l).

(3) The annual financial and non-financiaI statements under
paragraph (l) shall be approved by the Board and submitted to the

Auditor General for audit within three months after the end of the

financial year in accordance with the Public Audit Act, and a copy
thereof submitted to the Cabinet Secretary and Contro[[er of Budget.

44.,The books of accounts of the Fund shall be prepared, audited
and repbrted in accordance 'witli Articles 226 and 229 of the

Constitution, the Act, and the Public Audit Act, 2015.

PART VI - MISCELLANEOUS PROVTSIONS

45. Subject to the provisions of the Act, existing government
financial regulations and procedures shall apply in the administration
ofthe Fund.

46. Upon commencement of these Regulations-

of the Act and as may be prescribed from
Accounting Standards Board. ' )

(a) any beneficiryy of the social assigtance shall be

required to undergo a re-certification process by the
Board, within the first six months from the time of
cornmencement of these Regulations;

Audit.

Application oi
Government
Financial
Regulations and
procedures.

Saving and
Transition
provisions.

, ,I

(b) any beneficiary of the social assistance who fails to
. satisfy the Board of his or her eligibitity to continue

benefiting from the sociaI assistance programme
shall cease to be a beneficiary under these
RegLrlations;

(c) any bank account
section 28 of the

opened in accordance with
Act for purposes of social

(
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assistance, that account shall be deemed to have
been opened under these Regulations;

(d) any bank balances held in accounts referred to
under paragraph (c) shall be considered balances of
the bank accounts established under these
Regulations;

) '))

(e) any guidelines issued by the ministry responsible

.. for matters relating to social assistance.s.hall be
'. ) deemed to have",)b..n issued ,na.r) these

Regulations until they are revoked; and

Winding-up olthe
Fund.

(0 any contract subsisting or an act done relating to
social assistance prior to commencement of these
Regulations by the ministry responsible for matters
relatirrg to sociaI assistance shall be deemed to have
been entered into or done under these Regulations.

47. (l) In the event of winding up of the Fund-

(a) the Board shall pay any amount remaining in the
Fund into the National Exchequer Account for the
credit of the national government while other assets

of the Fund shall be transferred to the Ministry for
the time being responsible for matters relating to
social assistance;

(b) the Cabinet Secretary shall pay any deficit in the
Fund from the funds of the National Government in
the National Exchequer Account with the approval
of the National Assembly; and

(c) the Cabinet Secretary shalI submit a final statement
of accounts of the Fund to the National Assembly.

,,,
(2) The Board shall prepare the final winding up report not later

than six rnonths from the date of the decision to wind up the Fund and
submit the financial and non-financial reports to the Auditor General
for audit with a copy to the National Treasury.

(3) The Auditor-General shall, after audit, submit the final report

to the National Assembly within three months of the receipt of the

report under paragraph (2), with a copy to the Natiorral Treasury.

,
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SCHEDULE
(Regulation 24( 1))

SOCIAL ASSTSTANCE FUND
APPLICATION FOR SOCIAL ASSISTANCE

)

To,
The Administrator,
Social Assistance Fund.,)

1. Applicant's Details

a) FLrllName

b) Sex: Ma[e
c) Age (years):

Female

Attach passport size photogroplt

Widotvd) Marital Status:Sfngle
e) lderrtity Card Number
f) County.
g) Sub-County
h) Location.
i) Sub-Location... . .. . ...
j) Village.
k) Postal Address
l) Physical Address .....
m) Telephone Contacts ..

2. Social Assistance Programme applied for

a) Orphans and vulnerable children

c) Persons with disability

Married Divorced
(attach cop1,)

b) Poor elderly persons

d) Persons in extreme poverty

Antount

e) Any other category (specifu). .......)

3. Social Assistance currently being received from-

Soci al Assistance P rogramme
a.

c.
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I hereby declare that the information provided in this application is true to the best of nry
knowledge.

Signature
Date ... . ..

FOR OFFT USE ONLY

4. Information verified by Assistant Chief or Chief:
.-\ I hereby. confirm.that the information proyided in this application is true to the besr of ryy

knowledge

Remarks

Name ... ...
Designation
Signature ..
Date .

5. Secretariat-
a. Recommendotion by County Of/icer responsible for Social assistance:

(i) Recommended:

Remarks

(ii) Not recommeqded

Name
Designation ......
Personal Number

Signature....
Date .

b. Recommendalion b_v the Head of the Fund Secretariat:

(i) Recomrfiended

Remarks

Name
Designation . .. . ..
Personal Number

Signature
Date . ... .

' (ii) Not recommended ,
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c. The Fund Administrator or tlte Designated OfJicer

Not ApprovedApproved

Remarks .

Name
Designation ......
PersonalNumber

'.Boara Resolution / Min\te Number

Signature
Date .....

Made on the ,2020

UKUR YATANI,
Cabinet Secretary for tlte National

Treasurv & Planning

,)

\

,

I
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BACKGROUND AND EXPLANATORY MEMORANDUM FOR THE
PUBLIC FINANCE MANAGEMENT (SOCIAL ASSISTANCE FUND)
REGULATIONS, 2020

I. The Purpose of Public Finance Management (Social Assistance Fund)
Regulations, 2020.

ll.

These Regulations propose to establish the Social Assistance Fund under
Section 24 of the Public Finance Management Act, to provide for
financing of social assistance for poor and vulnerable persons, which
include: poor orphans and vulnerable children; poor elderly persons;poor
persons with disability; persons in extreme poverty, among others.

Social Assistance Fund's mandate will be to provide regular and
predictable transfers for social assistance programmes and initiatives in
the country. This will enhance pro-poor strategies by redistributing
national wealth, stimulating economic activities and contributing to
improved livelihoods.

lll The Fund's intervention in supporting the poor and vulnerable persons is
expected to achieve the following outcomes:

a. enhanced predictability of Safety Nets and effective delivery systems

through a funds flow framework that is more predictable and

efficient.

b. due to predictability in funds flow, the beneficiaries will be effectively

linked to other goverrrment affirmative action funds. In such cases,

this Fund will act as guarantee to secure loans thus building resilience

and sustainability.

c. ring-fencing social assistance funds through the Fund structure will

improve confidence of development partners to increase financial

support for social assistance given the funds will not be comingled.

iv. To achieve this pufpose, the Regulations in particular:

a. establish and speci$ the sources, expenditure, capital, object and
purpose of the Fund;

I
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b. provide for an administrative structure of the Fund, which include an

administrator and a secretariat. Specifically, the Regulations mandates

the State Department responsible for matters relating to social
assistance to provide secretariat services, and the Accounting Officer
responsible for matters relating to social assistance to be the

Administrator of the Fund;
c. establish the Social Assistance Oversight Fund Board to oversee the

Fund and advise the Cabinet Secretary on the proper and effective
performance of the Fund;

d. provide for the withdrawals from the Fund;
e. provide for the eligibility criteria by specifying the persons in need

under the identified categories of social assistance programmes,

including poor orphans and vulnerable children, poor elderly persons,

poor persons with disability and persons in extreme poverty;
f. controls for abuse of social assistance by providing for termination,

suspension or cancellation and create offences and penalties, where
necessary;

E. provide for the adrninistration costs to be capped at 3o/o of the

approved budget of the Fund, financial year of the Board, preparation
and submission of work plans, annual procurement plans and cash

flow plans and opening and operating of the Fund's bank accounts;
h. provide for investments of the Fund;
i. provides for retention of receipts and earnings of the Fund;
j provide for the savings and transition of beneficiaries subject to re-

certification process within six months upon commencement of the
Fund, transition of bank accounts opened in accordance with Section
28 of the Public Finance Management Act, 2012,, transition of bank

balances to the Fund, saving of existing operational guidelines,
manuals and contracts on social assistance; and

k. provide for the winding up of the Fund.

II. The Legislative Context:

v. The National Assembly delegated the duty to establish national public
funds to the Cabinet Secretary responsible for finance with the approval
of the National Assembly. This is provided for under Section 24 (4) of the
Public Finance Management Act, 2012. Towards this end, this Fund is
proposed to be established under the section.

In addition, these Regulations are intended to operationalize Articles 2l
and 43, of the Constitution. Specifically, Article 2l establishes the
progressive realization of social and economic rights and obligates the

2
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State to "obsetve, respect, protect, promote, and fulfil the rights and
fundamental freedoms in the Bill of Rights". While, Article 43 guarantees

all Kenyans their economic, social, and cultural rights. It asserts the "right
for every person...to social security and binds the State to provide
appropriate social security to persons who are unable to support
themselves and their dependents".

vll To establish and seamlessly operationalize the Social Assistance Fund
under Section 24 of the Public Finance Management Act, through the
draft Regulations, the Social Assistance Act (No. 24 of 2013), requires to
be repealed. This is because all the activities under the Act have been
transferred to be implemented under the Regulations. Moreover, it will be
cheaper to operationalize the Regulations than an Act of Parliament,
which requires establishment of an authority to perform the same function

vlll. The National Treasury also complied with the provisions of the Statutory
Instruments Act while preparing these Regulations.

UI. Policy Background

ix. The policy foundation for establishing the social assistance Fund as the
Government's principal Fund for financing social assistance for the poor
and vulnerable persons is the Vision 2030 and the Constitution. Further,
there is a critical link between the Fund and promotion of a dynamic,
cohesive and stable society through increased equity and security against

shocks and life cycle events.

Currently, the Ministry of Labour and Social Protection implements
various categorical Cash Transfer programmes namely: Orphans and

Vulnerable Children; Older Persons; and Persons with Severe

Disabilities. While, the Ministry of Devolution and ASALs implements
the Hunger Safety Net Programme through the National Drought
Management Authority. Other social assistance programmes such as

school feeding programmes, bursary schemes and several subsidy
programmes are implemented through various Ministries, Departments
and Agencies. 2014.

The Government, through the Kenya National Social Protection Policy rs

committed to implement a consolidation strategy in order to promote

efficiency in social assistance delivery. For example, the National Safety

Net Programme was established to provide a common operating

x

xl.
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framework for the Government's four cash transfer programmes

mentioned under paragraph (x) above.

xll. Accordingly, there is need to improve coordination in the delivery of
social assistance programmes in the country. This is because the social
assistance programmes continue to use different implementation
arrangements, which have led to duplication of efforts and activities,
double dipping and inefficient utilization of public resources.

IV. Public Consultations

xlu Extensive consultations were done while preparing the Public Finance
Management (Social Assistance Fund) Regulations, 2020 with k.y
stakeholders and their input taken into account before finalization of these

Regulations. The nationwide public consultations on the draft
Regulations were organized for all the 47 counties, which were clustered
into eight regions. Some of the key stakeholders consulted included
representatives from the Faith based Organization, Community base

Organizations, Civil Society, Government Officials (both at national and

county level).

xlv. It is important to appreciate that different stakeholders had different
views especially on the mode of implementation of social assistance

programmes, but largely agreed on the need to operationalize the Fund
under the Public Finance Management Act.

V. Guidance

xv The National Treasury, the Social Assistance Fund Oversight Board and

the Administrator of the Fund will sensitize stakeholders including
Parliament, accounting officers of National and County govemments and

the general public, on the process of accessing the Social Assistance
Fund, the accountability mechanism, the monitoring and evaluation
mechanism and the need to ensure regular reporting to both Houses of
Parliament.

VI. Performance Monitoring and Evaluation of the Social Assistance Fund

The National Treasury shall monitor the application of the Social
Assistance Fund resources. This will be done through quarterly reports
submitted by the Administrator of the Fund. In addition, the Fund

.t
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Secretariat shall be responsible for implementing the Fund and will also
carry out regular monitoring and evaluation of the specific programmes,
projects and initiatives funded through the Fund as guided by the Board.

VII. National Treasury Contact Person.

The contact person at the National Treasury is the Ag. Cabinet Secretary,
Mr. Ukur Yatani, EGH or the Principal Secretary, Julius Muia, PhD,
CBS.

UKUR YATANI, EGH
Ag. CABINET SECRETARY TO THE NATIONAL TREASURY AND

PLANNING

Date.

xvll.

\
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MINUTES OF THE 4IST SITTING OF THE DEPARTMENTAL COMMITTEE ON
LABOUR AND SOCIAL WELFARE HELD ON THURSDAY 22ND OCTOBER, 2020 AT
2.5OPM IN THE CONFERENCE RO WHITESANDS HOTEL

PRESENT
1. The Hon. Peter Mwathi, MP
2. The Hon. Gideon Koske Kimutai, M.P.
3. The Hon. James K'Oyoo, M.P
4. The Hon. Ronald Kiprotich Tonui, MP
5. The Hon. Tom Mboya Odege, MP
6. The Hon. Abdi Mude Ibrahim, MP
7. The Hon. Safia Sheikh Adan, MP
8. The Hon. Omboko Milemba, MP
9. The Hon. Titus Mukhwana Khamala, M.P
10. The Hon. Caleb Amisi, M.P.
I l. The Hon. Charles Kanyi Njagua, MP
12. The Hon. David Ole Sankok, MP
13. The Hon. Wilson Sossion, MP
14. The Hon. Gideon Keter, MP

APOLOGY
l. The Hon. Moses Malulu Injendi, M.P
2. The Hon. Janet Nangabo, MP
3. The Hon. Rose Museo Mumo, MP
4. The Hon. Janet Marania Teyiaa, MP
5. The Hon. Fabian Kyule Muli, MP

IN ATTENDANCE
The National Assembly Secretariat

l. Mr. Adan Sora Gindicha -Senior Clerk Assistant
2. Mr. John Mugoma -Clerk Assistant II
3. Ms. Doreen Karani - Legal Counsel I
4. Ms. Fiona Musili - Research Officer
5. Ms. Sheila Chebotibin - Sargent-At-Arms
6. Mr. Job Owaga - Audio Officer

National Drought Management Authority
l. Mr. Sunya Orre - DTS
2. Mr. Abiya Ochola - C/PIO

AGENDA
l. Prayers
2. Prelirninaries

i. Introductions
ii. Communication from the Chairperson
iii. Confirmation of Minutes of previous Sittings
iv. Matters Arising

- Chairperson
- Vice Chairperson

I
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3. Meeting with the CEO, National Drought Management Authority
4. Consideration and adoption of the report on Social Assistance (Repeal) Bill, 2020
5. Any Other Business
6. Adjournment/Date of the next Sitting

MIN.NO. DC/LSW23212020: - PRELIMINARIES
The meeting was called to order at 2.50pm and thereafter a prayer was said. This was followed
with introductions.

MIN.NO. DC/LSW233120202 CONFIRMATION OF MINUTES OF THE PREVIOUS
SITTING
Confirmation of the Minutes of the previous sitting was deferred to the next sitting.

MIN.NO. DC/LSW23412020: MEETING WITH THE CEO, NATIONAL DROUGHT
MANAGEMENT AUTHORITY
The Committee raised concems regarding the absence of the Chief Executive Officer and Principal
Secretary. The Committee therefore pursuant to provisions of CoK 125 declined to consider the

submissions from the representatives of the CEO. The Committee further resolved that the witnesses

be dismissed until such time when the CEO will appear in person.

MIN.NO. DC/LSW/23512020: CONSIDERATION AND ADOPTION OF THE REPORT ON
socIAL ASSTSTANCE (REPEAL) BILL, 2020
The Committee deliberate on the content of the report and made the following observations and

way forward:-

Com mittee Observations

l) Article 43 of the Constitution enshrines the economic and social rights of all persons

including the right to social security. It mandates the state to provide appropriate social
security to persons who are unable to support themselves and their dependents. This
duty of the State is further reiterated in Article 57 with regard to providing assistance

to older members of the society.

2) The Social Assistance Act as it is largely remains a paper document and has not been

implemented fully. The Ministry of Labour and Social Welfare, as the implementing
authority, indicated various reasons for the lack of full implementation.

3) The administration of funds geared towards social assistance through budget
appropriations has been found to be unsuitable for provisions of cash transfer programs
as the budget process faces inordinate delays, inadequacy of value, inadequacy of
coverage, limited scope and the narrowness of focus.

4) The establishment of national govemment Fund would mitigate against challenges and
establishment of a National Fund for Social Assistance with proper governance

structures under section 24(4) ofthe Public Finance Management Act,2012is therefore
proposed. There was agreement with the justification given for the need to establish the
Social Assistance Fund outside the limitations and structure of budget appropriations.

a
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There was disagreement by stakeholders and the Ministry as to whether the said Fund
should be established under 5.24(4) of the PFMA, 2012 or Social Assistance Act.

5) As the law stands, section 34 of the Social Assistance Act establishes a National Social
Assistance Fund whose sources of funds do not include financing from Parliament and
for this reason, the Fund has never been operationalized since enactment of the Act.

6) Justification for repeal of the Social Assistance Act No 24 of 2013 is underpinned in
the following broad areas-
(a) the need to comply with the current existing Govemment policy that all national

public funds be established under Section 24 (4) of the Public Finance
Management Act, 2012; and

(b) the fact that Social Assistance Act, 2013 is not harmonized with existing National
Policy on social protection and contains inherent flaws in the Social Assistance
Act,2013 where is has assigned the roles of regulation, policy formulation and
standards to an authority, yet these roles are ordinarily assigned to the sector
Ministry.

7) The establishment of a Social Assistance Fund under Section 24 (4) of the Public
Finance Management Act, 2012 as per government policy on establishment of Funds
may not be possible since the Social Assistance Act,2013 has established a Fund on
the same subject matter.

8) It was observed that that upon deletion of the provisions establishing the Fund from the
Social Assistance Act, no substantive provisions relating to any other subject matter
under the Act were left hence the recommendation by the Inter-Agency Taskforce to
repeal the Social Assistance Act in order to pave way for the establishment of the new
Fund under the Public Finance Management Act, 2012.

9) The key concerns raised in objection to the establishment of the Public Finance
Management (Social Assistance Fund) Regulations have indicated that the proposed
Regulations are a replacement of the Social Assistance Act. However, the Ministry
indicated that it was working towards putting in place a more comprehensive law on
social protection, including social assistance. The Committee noted that there is need
to expedite the introduction of the proposed comprehensive legislation in Parliament
and also address the issues that have prevented the Ministry from operationalizing the
Act.

l0) The National Treasury and Planning does not have the necessary infrastructure and
non-financial resources required to address and deal with issues of Social Protection
other than of funding the function and duties of Social Assistance.

ll)lf the Bill is enacted into law, there is need for the Parliament to address various
Iegislative proposals and Bills which reference the provisions of the Social Assistance
Act and in some cases have assigned some additional mandate to the National Social

3
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Assistance Authority established under section 34 of the Social Assistance Act, 2013
including-

a. the Preservation of Human Dignity and Enforcement of Economic and Social
Right Bill, 2018;

b. the Care and Protection of Older Members of Society Bill,2018; and
c. the Care and Protection of Child Parents BiII,2019.

Way F'orward

The State Department for Social Protection should submit to the Committee a copy of the
draft Natip-nal. $Ocial Protection Bill developed by the Ministry for consideration by the
Committededi;t.'Ft. .".o-mendations.

MIN.NO. DC/LSW/236120202 ANY OTHER BUSINESS

No Any Other Business Arose

MIN.NO. DC/LSW237 12020 z ADJOURNMENT

There being no other business, the meeting was adjourned 4.30pm

SIGNED: ................s

The , M.P

(Chairperson)

DATE: ....
') /-b

/r/-- 7)

Peter
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MINUTES OF THE VIRTUAL MEETING OF THE 29TII SITTING OF THE
DEPARTMENTAL COMMITTEE ON LABOUR AND SOCIAL WELFARE HELD ON
FRIDAY 1ITH SEPTEMBER, 2O2O AT IO.OOAM.

PRESENT
l. The Hon. Peter Mwathi, MP
2. The Hon. Gideon Koske Kimutai, M.P
3. The Hon. Ronald Kiprotich Tonui, MP
4. The Hon. Janet Nangabo, MP
5. The Hon. James K'Oyoo, M.P
6. The Hon. Tom Mboya Odege, MP
7. The Hon. Caleb Amisi, M.P.
8. The Hon. Abdi Mude Ibrahim, MP
9. The Hon. David Ole Sankok, MP
10. The Hon. Gideon Keter, MP

- Chairperson
- Vice Chairperson

Chairing

APOLOGY
l. The Hon. Moses Malulu Injendi, M.
2. The Hon. Rose Museo Mumo, MP
3. The Hon. Janet Marania Teyiaa, MP
4. The Hon. Charles Kanyi Njagua, MP
5. The Hon. Fabian Kyule Muli, MP
6. The Hon. Omboko Milemba, MP
7. The Hon. Safia Sheikh Adan, MP
8. The Hon. Titus Mukhwana Khamala, M.P.
9. The Hon. Wilson Sossion, MP

IN ATTENDANCE
The National Assembly Secretariat

l. Mr. Adan Sora Gindicha -Senior Clerk Assistant
2. Mr. John Mugoma -Clerk Assistant II
3. Ms. Doreen Karani - Legal Counsel
4. Mr. Eugene Luteshi - Audio Officer
5. Mr.lvan Ochieng - ICT Officer

Inter-Agency taskforce on Social Assistance Fund
L Hon. Nelson Gaichuhie - CAS, National Treasury
2. Hon, Patrick Ole Ntutu - CAS, Labour and Social Protection
3. Ms. Edna Atisa
4. Mr. Bernard Amimo
5. Mr. Geoffrey Malombe
6. Mr. Kennedy Pambo
7. Mr. John Gachigi
8. Ms. Cecilia Mbaka
9. Mr. Stefine Bitengo
10. Mr. Nicholas Mac'Botongore

1
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AGENDA
1. Prayers
2. Preliminaries

i. Introductions
ii. Communication from the Chairperson
iii. Confirmation of Minutes of previous Sittings
iv. Matters Arising

3. Meeting with the Inter-Agency Taskforce on establishment of a Social Assistance Fund
regarding the Social Assistance (Repeal) 8i1,2020

4. Any Other Business
5. Adjournment/Date of the next Sitting

MIN.NO. DC/LSWl56l2020z - PRELIMINARIES
The meeting was called to order at l0.12am and thereafter a prayer was said. The Ag. Chairperson
then welcomed all the participants to the virtual meeting. This was followed by introductions.

MIN.NO. DC/LSWl57l2020z - ADOPTION OF THE AGENDA
The agenda of the meeting were adopted having been proposed and seconded by the Hon. Janet

Nangabo, MP and the Hon. David Ole Sankok, MP respectively.

MIN.NO. DC/LSW/158120202 CONFIRMATION OF MINUTES OF THE PREVIOUS
SITTING
Confirmation of the Minutes of the previous sitting was deferred to the next sitting.

MIN.NO. DC/LSWLS9 12020: SUBMISSIONS BY STAKEHOLDERS

The Inter-Agency Taskforce on establislunent of the Social Assistance Fund under the Public
Finance Management Act, 2}l2briefed the Committee as follows: -

l. The taskforce was required to identify any consequential amendments to any other law to pave

way for the establishment of this Fund under the Public Finance Management Act, 2012.

2. Justification for repeal of the Social Assistance Act No. 24 of 2013 was underpinned in two
broad areas namely:-
a. The need to comply with the current existing Govemment policy that all national public

funds be established under Section 24 (4) of the Public Finance Management Act, 2012;
b. The fact that Social Assistance Act, 2013 was not harmonized with existing National Policy

on social protection and inherent flaws in the Social Assistance Act, 2013.

3. The Act impeded its effective operationalization as elaborated below:-
i. Policy and Authority to establish National Public Funds.

ii. The Social Assistance Act of 2013 did not capture the letter and spirit of the Policy on
Social Protection.

iii. The Authority as established under the Social Assistance Act of 2013 was assigned policy
formulation, regulation, implementations, advisory, standards settings, oversight and

monitoring and evaluation mandates (Section 3 and 4), which goes against best practice in

2
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t governance for the sector and thus posing a challenge to the Ministry in establishing the
Authority.

iv. Cost of establishing an Authority provided for under the Social Assistance Act, 2013. It's
expensive to establish an authority as contemplated in the Act because it will require new
and or additional staff, office space, equipment and consequently additional resources for
operations and maintenance.

v. Dual Functions of the Authority under Social Assistance Act,2013: the Authority was
given both the functions of a regulator and implementer under the Social Assistance Act,
2013, which presented apparent conflict of interest.

vi. Duplication of functions between the Ministry and the Authority: The broad mandates
proffered to the Authority under the Act which includes both implementation, advisory,
standards settings, oversight and monitoring and evaluation were bound to result in conflict
and duplication of efforts impacting on the efficiency and effectiveness of resource
utilization for the social protection sector.

vii. Repeal of the Social assistance Act of 2013 will most certainly pave way for
accommodating the emerging reforms in the social protection sector and will allow
development of a more comprehensive and coherent law.

viii. Operationalization of the Fund under the Social Assistance Act: in order to establish the
Social Assistance Fund under the PFM Act, there was need to propose consequential
amendments to remove any provisions relating to the operationalization of the Fund under
the Social Assistance Act as this would have been a violation of the PFM Act.

4. The Social Assistance Act,2013 was not informed by policy: There are amny advantages for
establishment of the Public Finance Management (Social Assistance Fund) Regulations

5. Response on Stakeholder Objections:-
a) Key concerns raised in objection to the establishment of the Public Finance Management

(Social Assistance Fund) Regulations incorrectly assumed that the Regulations were a
replacement of the social assistance Act. This was not true as the Ministry was working
towards putting in place a more comprehensive law on social protection.

b) The repeal of the Act was part of the first steps of aligning Government policy to
legislation, the other step being the efforts made by the Ministry on revising the National
Social Protection Policy to effectively cater for emerging concems in the social protection
sector, such as the unprecedented pandemics and disasters facing society.

c) It was not true, that the repeal of the Social Assistance (Repeal) Bill would empower the
National Treasury to govern the social protection sector simply through regulations, which
can be changed on a whim and do not confer social protection rights to citizens. It would
scrap the Social Assistance Act and replace it with the Social Assistance Fund Regulations,
representing an unacceptable loss of claimable rights to Kenya's citizens in the area of
social protection. The policy mandates the Cabinet Secretary responsible for the Fund to
be the Cabinet Secretary for Labour and Social Protection whereas the Administrator of
the Fund is the Principal Secretary / Accounting Officer for social protection.

(
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Committee Observations

l. There is a Government directive that all National Government Funds be established under
PFM Act so as to create sustainability.

2. There was a comprehensive operational manual that guides the operations of the Fund.

3. A proper system should be put in place to enable the beneficiaries access the Fund without
much hinderance.

4. For the system to be accountable, a beneficiary register for each constituency should be

developed and made available to the public.
5. Social Assistance Act was being replaced by a regulation yet as per the law, a regulation

can't replace an Act of Parliament.
6. Though there were no clear timelines for comprehensive sectoral laws, there was need to

develop a bill that will address all issues related to social protection.

MIN.NO. DC/LSWt60l2020z ANY OTHER BUSINESS

Provision of the Work Injury Benefits and Group Personal Cover for Civil Servants and
employees of the National Youth Service.
The Chief Administrative Secretary was implored upon to follow up and fast track the payment of
pending claims for the Personal Group Accident Cover for the Civil Servant as early resolved.

MIN.NO. DC/LSW 161 12020 : ADJOURNMENT

There being no other business, the meeting was adjourned I l.55am

SIG

DATE

The H M.P

(Chairperson)

>/D D<*rn )-72;

Peter Mw
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MINUTES OF THE VIRTUAL MBETING OF THE 26'I-TI SITTING OF THE
DEPARTMENTAL COMMITTEB ON LABOUR AND SOCIAL WELFARE HELD ON
THURSDAY 13TH AUGUST ,2020 AT 2.4OPM.

PRESENT
l. The Hon. Peter Mrvathi, MP
2. The Hon. Ronald Kiprotich Tonui, MP
3. The Hon. Tom Mboya Odege, MP
4. The Hon. Caleb Amisi, M.P.
5. The Hon. Charles Kanyi Njagua, MP
6. The Hon. David Ole Sankok, MP
7. The Hon. Gideon Keter, MP
8. The Hon Janet Nangabo, MP

- Chairperson

APOLOGY
l. The Hon. Gideon Kosl<e Kimutai, M.P.
2. The Hon. Moses Malulu Injendi, M.P
3. The Hon. Rose Museo Mumo, MP
4. The Hon. Janet Marania Teyiaa, MP
5. The Hon. James K'Oyoo, M.P
6. The Hon. Ornboko Milemba, MP
7. The Hon. Abdi Mude Ibrahim, MP
8. The Hon. Fabian Kyule Muli, MP
9. The Hon. Safia Sheikh Adan, MP
10. The Hon. Titus Mukh'*,ana Khamala, M.P
I l. The Hon. Wilson Sossion, MP

- Vice Chairperson

t

IN ATTENDANCE
The National Assembly Secretariat

l. Mr. Adan Sora Gindicha
2. Mr. John Mugoma
3. Ms. Doreen Karani
4. Ms. Fiona Musili
5. Mr. Joab Owaga

-Senior Clerk Assistant
-Clerk Assistant II
- Legal Counsel
- Research Officer

- Audio Officer

AGENDA
l. Prayers
2. Preliminaries

i. Introductions
ii. Comrnunication fi'onr the Chairpersou
iii. Confirmation of Minutes of previons Sittings
iv. Matters Arising

3. Consideration of The Socinl Assistance (Repeal) Bill,Z0Z0
4. Any Other Business )
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5. Adjourrunent/Date of the next Sitting

MIN.NO. DC/LSw/t39 /2020: - PRELIMINARIES
The meeting was called to order at 2.40pm and thereafter a prayer was said. The Chairperson
then welcomed all the Hor-r. Member to the virtual meeting and infbrtned them that the main
agenda of the meeting was to consider the Social Assistance (Repeal) Bill, 2020.

MIN.NO. DC/LSW/I4OI2O2O: CONFIRMATION OF MINUTES OF THE PREVIOUS
SITTING
Confirmation of the Minr-rtes of the previous sitting was def-erred to the next sitting.

MIN.NO. DC/LSW/L4L/20202 BRIBF ON THE SOCIAL ASSISTANCE (REPEAL) BILL,
2020)
The Committee was briefed as follows: -

1. The Bill proposes to repeal the Social Assistance Act, 2013

2. Social Assistance is defined under the Social Assistance Act zrs "ctssistance provided in
accordance with the Act to persons in need and other persons and including financial
assistance and social services. "

3. In Kenya, social protection and social saibty is primarily entrenched in three ways:
a) Through the National Social Security Fund (NSSF) which provides social security

protection to formal arrd informal workers in fbrrn of paymeuts upon retirement;
b) Through sooial health insurance irnplernented by the National Health Insurance Fund

(NHIF); and
c) Through cash transf-er programs where ber-reflciaries attest to improved household food

security, retention of childrer-r in schools, access to basic health cale, enhanced social
support networks, self-esteem and dignity;

4. Article 43 of the Constitution enshrines the economic and social rights of all persons

including the right to social security.

5. Arlicle 43(3) mandates the state to provide appropriate social security to persons who are

unable to support themselves and their dependents. This duty of the State is further reiterated
in Article 57 with regard to providing assistance to older menbers of the society.

6. The Social Assistance Act No. 24 of 2013 was assentecl into larv on l4tl'January,20l3 with
the effective date of commencement beirig 25thJanuary,2013. The otrject of the Act is to-
a) give eflect to Article 43(3) of the Constitution;
b) establish the National Social Assistance Authority (NSAA); and

c) provide for the rendering of social assistance to persons in need.

7. The categories of persons eligible for assistance uncler section l7 zrre-

a) orphans and vulnerable children,

2
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b) poor elderly persorls
c) persons with disabilities
d) unernployed persons,
e) persons disabled by acute chronic illness,

I widows and widowers: and
g) any other persons as nril)/ Ir'our tirne to tinre be determined by the Minister,

8. Other relevant provisiorrs-
i. The Act establishes artd provides fot the functions of the National Social Assistance

Authority (NSAz\) and fbr the con-rposition of a Board of Management of the
Authority.

ii. The Act also provides lbr the establishment ol a fr-rnd(National Social Assistance Fund
(NSAF)) and the solu'ces of the funds. The Boald of Management is responsible for
administratior-r of the NSAF.

iii. The Fund does uol receive finauces from Parliament hence is r-rot operational.

9. Cabinet Secretary fbr Labor-rr'. Social Protection is mandated to operationalize the Social
Assistance Act throlrgh the iVlinistry ancl u,as to take up the task of constituting the Board of
Management of the National Social Assistance Authority as provided in the Act.

10. The Ministry indicatecl various reasons fbr tlie lack of full implementation including-
a) challenges in inrplenrertting the Act ancl operationalizing the Board of Management as it

has both oversight and irnplernentation ar-rthoritr, ( therefore, that anomaly had resulted in
the delay in puttirtg in place relevant structures to irnplement the Act;

b) the Ministry was irr the interim carrying out the functions of the National Social
Assistance Authoritl, throu-uh various Depal'trrrents as well as the Social Protection
Secretariat

c) atthe tirne of passing the legislation, there was no consensus between Parliarnent and the
Ministry as the inrplerlenting bod1, as re-rrards the contents of the Act;

d) the Ministry, in consultation vvith lelevant stakeholders, developed the Natiolal Social
Protection Policy. u,hich was approved during the ninth Cabinet meeting held on
l7thMay, 2012. Tlrereafter a Sessional Paper ol1 theNational Social Protection
Policy and the National Social Protectiorr Bill be prepared and tabled before the National
Assernbly in Novenrber'2012 but abother Bill was presented by Lt Hon Laboso (nowthe
Act).

e) National Social Protcction Bill cleveloped by the Ministry provided for the establishrnent
of a proper fi'atrreu,ctrl< [or elfective coordination and oversight for all social protection
programmes includirrg social assistance, social security, and health insurance and that
after the enactntent ol'the Social Assistance Act, it vvas realized that the same was not
aligned to the broacl 1'lolic5, r'econmenclatious encapsulated in the National Social
Protection Policy ancl tlrat it also negated the spirit of good governarlce, which recognizes
that an institution canrrot nronitor or ovel.see its own actions since its accountability
would not be ensr,rrccl: and clicl not clearll, outline the role of the Social Assistance
Authority i.e. u,hetltel it shoLrld be involved in the direct provision of social assistance or
that it would only bc thc t'e-qulator ol'social assistance programrnes.
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11. The Ministry and other stakeholders including NGEC, the Ministry and other
stakeholders met the committee in 2018 and 2019 to chart a way folward. It was agreed

that a multi-stakeholder technical team be formed to prepare necessary amendments to

operationalize tl're Act. However, the Ministry began working on the PFM (Social

Assistance Fund) regulations and now seeks to repeal the Social Assistance Act in total.
The Act has no provision for resource allocation fi'om Parliautent.

12. Stakeholders submissions - NGEC and Af ica platfbrrn fbr social protection and social
protection actors forum oppose tl're repeal and propose atneudtnent of the current Act.

Committee Observations anrl Way Fonvartl

The Corunittee observed the following fi'om the brief': -

l. There is no proper justification for the repeal bill since it goes against the spirit of the
Constitution.

2. Social Assistance Authority has never been operationalized and therefore there is need for
relevant structure to be put in place so as to operatioualize tlie Authority.

Way Forward
The Committee to schedule a meeting n'ith stakeholders, inclucling the National Treasury,
State Department for Social Protection, NGEC ancl priv:rte sector to dcliberate on the Bill.

MIN.NO. DC/LSW/14212020: ANY OTHER BUSINESS

No Any Other Business Arose

MIN.NO. DC/LSW/I 43 12020 : ADJOURNMENT

There being no other business, the eeting was adjoumed 3.55pnr

SIGNED

The H eter Mrvathi,

DATE ?d,,
Chai
(
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a MINUTES OF THE VIIITUAL MEETING OF THE 27^III SITTING OF THE
DEPARTMENTAL COMMITTEII ON LABOUR AND SOCIAL WELFARE HELD ON
THURSDAY 27TH AUGUST ,2020 AT 2.3OPM.

PRESENT
1. The Hon. Peter Mwathi, MP
2. The Hon. Gideon Kosl<e I(imutai, M.P
3. The Hon. Ronald Kiplotich l-onui, MP
4. The Hon. Abdi Mude Ibrahirn, I\ulP

5. The Hon. Charles Kanyi N.iagLra. it4P

6. The Hon. Fabian Kyurle Muli, Ir4P

7. The Hon. David Ole Sankok, MP
8. The Hon. Gideon Keter. MP

APOLOGY
1. The Hon. Moses MalulLr In jencli. Itzl.

2. The Hon. Janet Nangabo, VIP
3. The Hon. Rose Museo Ir4unro. Nz[[)

4. The Hon. Janet Marania l-e,r,iaa. iV{P

5. The Hon. James K'Oyoo, ir4.P
6- The Hon. Ornboko Milemba. MI'
7. The Hon. Tom Mboya Ode-ue, t\,lP
8. The Hon. Caleb Arnisi. Nz[.P.

9. The Hon. Safia Sheikli Adan. Nzll)

10. The Hon. Titus Mukh,,r,arra Klrarrrirla. M.P.
I 1. The Hon. Wilson Sossion, N4P

IN ATTENDANCE
The National Assembly Scu"ct'.rriaf i

l. Mr. Adan Sora Gindiclra -Senror Clerk Assistant
2. Mr. John Mugorna -Cllcrk z\ssistant II
3. Ms. Doreen Karani - Lcgal Counsel
4. Mr. Joab Owaga - ALrclio Officer
5. Mr. Ivan Ochieng - lcl'Oftcer

African Platform on Social Protcctior:
1. Mr. Samuel Kabue
2. Ms. Hellen Mudora
3. Mr. Erastus Maina

National Gender and Equalitt, Conr rnission
1. Dr. Joyce Mutirida
2. Dr. Chornba Munyi
3. Ms. Beffy Sungura
4. Mr. Paul Kuria
5. Mr. Kevin Mpaka

- Chairperson
- Vice Chairperson
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AGENDA
l. Prayers
2. Prelirninaries

i. Introductions
ii. Communication fi'or-ri the Chairperson
iii. Confirmation of Minutes of previous Sittings
iv. Matters Arising

3. Meeting with the follorving stal<eholdLrs to consicler thc Social Assistance (Repeal) Bill
(National Assembly Bill No. 16 of 2020): -

i. African Platform on Social Protection
ii. National Gender and Equality Commission

4. Any Other Business
5. Adjournment/Date of the next Sitting

MIN.NO. DC/LSW/14412020: - PRELIMINARIES
The rneeting was called to order at 2.30pm and thereatier a prayer was said. The Chairperson
then welcomed all the participants to the virtual meeting. l'his was lbllowed by introductions.

MIN.NO. DC/LSW/145/2020: - ADOI'TION OF THE .'\C BNDA
The agenda o1' the rneeting were adopted having been proposecl and seconded by the I{on.
Ronald Kiprotich Tonui, MP and the Hon. David OIe Sankol(. MP respectively.

MIN.NO. DC/LSWI4612020: CONFIRMATION OF IVIINUTtrS OF THE PREVIOUS
SITTTNG
Confinnation of the Minutes of the previons sitting was det'errecl to the r-rext sitting.

MIN.NO. DC/LSWI 47 12020 : SUBMISSIONS BY STA I( IIFI O L D ERS

AFRICAN PLATFORM ON SOCIAL PIIOTtrCTION ON THE SOCIAL
ASSISTANCE (RBPEAL) BILL, 2020)

The stakeholders in tlie Social Protection Sector, led by tlie Afi'ica Plattbrm for Social Protection
(APSP), Social Protection Actors Forurn (SPAF) and Help Age Intelnzitional subrnitted as

follows:

1. 'fhat the plattbrm opposes the repeal of tl-re Social Assistzrnce Act 2013 and instead

recommend arnendmeut of the same.

2. The reasons advanced fbr opposing: ''

i. The repeal is unconstitutional
ii. Social Assistance is a tool for enhancillg protectecl funclamental right under

Article 43 o1'the Constitution, and as such, under Article 2l needs to be given
el'fect aud implemented through legislation enactec[ lirl pr"rrposes of protecting
fundamental rights.

iii. The PFM Act was enacted for purposes o1'enhancing elficiency in public finance
lnanagement, uot protecting human rights.

I
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{ Social Assistance Act2}l3 soLr-qht to be repealed was enacted in words of the act,
to give effect and implement Article 43 rights. The PFMA is therefore not the
constitutional tool for safegualclirrg social assistance rights.
The repeal is also unconstitntional on tlte prernise that social assistance is a
national functiorr. Social assistance is a fundarnental hurnan rights issue; it is the
function of all govemnrent or-r{arls including both levels of government.
Section 24 of PFMA regulations rvhich is a tool for national govemment, is an

unconstitutional tool fbr effectin-q social assistance.

3. The Social protection policy provides fbr thrce social protection pillars (Health Insurance
(NHIF), NSSF and Social Assistance. Social Assistance should be treated legally the sarne

as health insurance and social securitl,. Its firncl should be established by right guaranteeing
legislation.

4. Tlrat no cogent reasons have been giverr as to rvhy Section 24 of the PFMA fund is a lnore
effective tool than the legislation prolroscci to be lepealed.

5. Social Assistance is more than paynrent oi'rnoney to the needy and vulnerable. It is an

empowerment and human rights progranlnre rvhich must be protected by substantive law

6. The draft PFMA regulations fbr social assistarrce fund creates a system lacking in
transparency, with internal inconsi steuc i r:s a nd confusing governance structures.

II. NATIONAL GENDER AND EQUALII-\' COMMISSION
The National Gender and Equality Comrnission prcseuted in tluee parls as highlighted below: -

l. PRESENTATION BY NGEC CI{r\lltl'lai).IiON

The Chairperson of the Comrnissiou gave thc lollorving submtssron: -

That the Commission is opposecl to the Sociril r\.ssistance (Repeal) Pl111,2020 for the following
reasons:

a. The Social Assistance Act,2013 tlrir{ is lrcing repealed by the ploposed Bill has never
been implemented and therefbre tlrclc is no evidence of its inadequacies, flaws or
weaknesses.

b. The Social Assistance Act, 2013 is l,cin-e repealed without enacting a substitutive
substantive Act. This will lead to a lcg;rl lacuna and failure to provide a comprehensive
legal frarnework to govern tl-re social rrs:ristance program and by extension the National
Social Protection Policy, 2014.

c. The proposed Social Assistance (licpcal) Bill, 2020 raises a legal technical and
procedural question of, vi,hether it is l,-:-ually appropliate to repeal a substantive Act
tluough legulatious (the Public Firrirn,',. ) lirnergement Act (Social Assistance Fund), 2020
of another substantive Act, nzrmel), tlrc I'trblic Finance Management Act No. 18 of 2012;

d. That the act of the repealirrg thc l';r,,-iri ,z\ssistance Act,20l3 via the Public Finance
Management Act (Social Assistanc:c I:rrrrtl) Regulations rvould have the substantive effect
on governance.

tv
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2. PRESENTATION BY COMMISSION SECRETARY

The Commission Secretary gave a submission on experiences of the commission with the matter
of finding a comprehensive legal frarne work to -qo\/ern the social assistance programs in Kenya.

1) That social protection and social safety in Kenya is entrenched in primarily thlee ways:
a) Cash transfer programs that ought to be goverr-red by the Social Assistance Act No 24

of20l3,
b) National Social Security Fund (NSSF) governed by the National Social Security Fund

Act
c) Social Health Insurance irnplemented tluough the National Health Insurance Fund

CNHIF) and governed by the National Health lnsurance Act.

2) The Ministry responsible for Labor and Social Protection has not operationalized the Social
Assistance Act of 2013. The most crucial provision in tl're Act is the establishment of the

National Social Assistance Authority (NSAA) and the National Social Assistance Fund
and the sollrces of the funds. (

3) The Comrnission issued an advisory to the Cabinet Secretary (CS) raising the concern on
non- implementation of the Act and requested the Cabinet Secretary to give effect to the
provisions of the Act by constituting the Management of the National Social Assistance
Authority. The Commission received a response to which it found unsatisfactory and filed
petition No 226 of 2015 in the Constitutional Court, Nairobi which was dismissed in
December 7'h 2076.

4) In 2017, the Ministry of Labour and Social Protection initiated the process of reviewing the

Social Assistance Act 2013 by drafting the National Social Assistance Bill 2018 which
established a National Social Assistance Trust Fund. Tl-re Commission submitted its
proposal to the Committee for consideration.

5) In July 2019, Ministry of Labor and Social Protection corllnenced another process of
repealing the Social Assistance Act 2013 through the Public Finance Management Act
(Social Assistance Fund) Regulations 2019. The Commission subrnitted its memoranda
and among other things submitted that the Social Assistance Act of 2013 was still in effect
and a substantive law and as such it can't be repealed using regulations.

3. THE TECHNICAL DETAILS SUPPORTING COMMISSION'S POSITION TO
REJECT THE SOCIAL ASSISTANCE RBPEAL BILL 2020.

Clause 1-4: The commission does not agree with content and provisions of these clauses

because of the reasons given by the Chairperson of the Cotnmissiotl.

e
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(} ii. Memorandum of objects anrl reasons: The Courtnission noted that the principal object

of the Bill is to repeal the Social Assistance Act to enable the enactment and

operationalization of the Public Finance Management (Social Assistance Fund)

Rtgulations macle under the Public Finance Management Act No 18 of 2012. On this, the

Cornmissions submissions are as follows:
a. The reasons cited presents legal technical and procedural question on whether a

substantive Act (social assistance Act of 2013) can be repealed through

regulations of another substantive Act (Public Finance Management Act of 2012).

b. That the Social Assistance Act 2013 is being repealed without replacing it with
another substantive Act. Repeals without replacement is generally done when a

law is no longer effective, or it is shown that a law is having far more negative

consequences than r,vere originally envisioned'
c. That there is still acleqr:ate opportunity for Parliament to amend the Social

Assistance Act 201 3 to address the issues that prevented the Ministry from

operationalizing it as they presented in Court in 2015.

d. That the net effect of establishing a Social Assistance Fund through Regulations

of the Public Finance Management Act includes splitting and transferring some of
the aspects of Social Assistance frorn the Department of Social Protection to the

National Treasury and Planning. The proposed Public Finance Management

(Social Assistance Funcl) Regulations provide for the Secretariat be established in

the State Department of Social Protection to report to an Administrator who is an

appointee of Treasury. This raises governance issues as the two functions
(secretarial and adrninistration) shall be dorniciled in two separate ministries.

e. The Regulatiols clo uot also create structures at the County Level, yet the

beneficiaries resicle in the counties whicl'r are also implementing social assistance

programs.
f. That it is not rnanclatory for all funds to be established under the PFM Act. The

National Authority Assistance Fund was established vide the Social Assistance

Act 2013. The Funcl has governance structures which have never been constituted.

The Commission therefore proposes that the Social Assistance Act 2003 be operationalized
and the process of amencling it or Repealing it with a substitutive law be put in place to

strengthen it. The Commission furthel'implores Parliament to reject the Social Assistance

(Repeal), Bill (National Assembly Bill No. 15 of 2020).

Committee Observations ancl Way Forwarcl i

From the stakeholder's submissions, the Comrnittee observed the following: -

a) There was need to implove on the Social Assistant Act,20l3 by developing proper frame

work to harmonize all Social r\ssistance Funds.

b) Establishing a Social Assistance Fund through Regulations of the Public Finance

Management Act rnay raise go\/ernance issues as the two functions of Secretariat and

administration shall be domiciled in two separate rninistries.
c) There is disparity betrveen tlie Social Assistance Act and the Social Protection Policy.

d) Concerns were also raised orr the fate of components of the current Act which are not

Finapcial in nature ancl the possibility that such components may be Ieft out all together.

\
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e) The Ministry should explore the possibility of establishing the Fund tluough amendments
to the current Act as opposed to total repeal

Way Forward

The Committee is scheduled to meet with the National Treasury, State Department for
Social Protection and other relevant stakeholders to deliberate on the Bill and thereafter
submit its report to the House.

MIN.NO. DC/LSW/14812020: ANY OTHER BUSINESS

No Any Other Business Arose

MIN.NO. DC/LSW/149 12020 z ADJOURNMENT

There being no other business, the meeting was adjourned 4.l5prn

SIGNED: ...

The Hon Mlvathi, M.P

,

DATE: ...
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