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ESTABLISHMENT, MAI\IDATE AND MEMBERSHIP OF THE COMMITTEE

Establishment and Mandate of the Committee

The Standing Committee on Justice, Legal Affairs and Human Rights is established

under the Standing Orders of the Senate and is mandated 'to consider all matters

relating to constitutional affairs, the organization and administration of law and justice,

elections, prornotion of principles of leadership, ethics, and integrtty; agreements,

treaties and conventions; and implementation of the provisions of the Constitution on

human rights.

Membership of the Committee

The Committee comprises -

1. Sen. Wakili Hillary Sigei, CBS, MP

2. Sen. Veronica W. Maina, CBS, MP
3. Sen. Raphael Chimera Mwinzagu, MP

4. Sen. Karen N. Nyamu, MP

5. Sen. Andrew Omtatah Okoiti, MP

6. Sen. (Prof.) Tom Ojienda, SC, MP

7. Sen. Crystal Kegehi Asige, MP

8. Sen. Daniel Kitonga Maanzo, EBS, MP

- Chairperson

- Vice-chairperson
- Member
- Member
- Member
- Member
- Member

- Member t

Minutes of the Committee in considering the Constitution of Kenya (Amendment) (No

2) Bill, 2025 (Senate Bills No. 16 of 2025) are attached to this Report as Annex I.
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FOREWORD BY THE CHAIRPERSON

Honourable Speakcr,

This Report contains the procecdings of the Standing Commiffee on Justice, Legal
Affairs and fluman Rights on its consideration of the Constitution of Kenya
(Amendment) (No. 2) Bill, 2025 (Senate Bills No. 16 of 2025). The Bill was published

on Thursday 86 August, 2025 and was read a First Time in the Senate on 2nd October,
2025, whereupon it stood committcd to the Standing Committee on Justice, Legal
Affairs and Human Rights for considcration.

Honourable Speaker,

The Constitution of Kenya (Amendment) (No. 2) Ilill, 2025 comes before the nation at

a significant moment in our constitutional journey. Fifteen years have passed since the

promulgation of the 2010 Constitution. While the Constitution has laid a strong

foundation for democratic governance, practice has revealed gaps in the full realisation

of the two-thirds gender principle in both Houses of Parliament. The Bill seeks to
address these gaps directly by introducing a formula for nominating additional special

seat mcmbers to the National Assembly and the Senate where, after a general election,

either Housc does not meet the constitutional requirement that not more than two{hirds
of its members are of the same gender.

Honourable Speaker,

In addition to advancing gender parity, the Bill proposes to amend Articles 97 and 98

of the Constitution to reserve 50lo percent of the total membership of the National
Assembly and the Senate for persons with disabilities, nominated through party lists in
accordance with Article 90. 'l'his measure is intended to remedy the historical exclusion
of persons with disabilities from legislative decision-making and to ensure that laws

and policies reflect the urique circumstances and needs of this segment of the Kenyan
population.

Honourable Spcakcr,

In considering the Bill, the Committee conductcd public participation in accordance

with the constitutional requirement under Articles ll8 and 256 of the Constitution.
Notices were published in the Daily Nation and Standard newspapers on 7ft October,

2025 as well as on the Senate website, inviting written submissions from stakeholders
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and members of the public. The Committee furthcr held mcetings with key Statc and

Non-State actors in March2026 to deliberate on thc proposals contained in the Bill.

In response to the call for public and stakeholder comments on the Bill, the Committee

received submissions from seventeen entities as well as individual members of the

public. The list of organizations that presentcd written mcmoranda and appeared before

the Committee is set out at Chapter Two of this Rcport, which also gives an overview

of the submissions reccived on the respective clauscs of the Bill.

Collectively, these submissions underscored the importancc of inclusivity,

transparency, and accountability in the preparation of party lists and the

operationalization of the two-thirds gender principle and fivc-percent representation of
persons with disabilities in both I Iouses of Parliament.

Honourable Spcaker,

Ihis Bill represents a significant step towards realising Kenya's constitutional

commitment to inclusivity, equity, and representative democracy. By operationalising

the two-thirds gender principle across both Ilouses of Parliament and ensuring adequate

representation of persons with disabilities, it strengthcns thc legitimacy of legislative

institutions and advances the ideals enshrincd in the 201 0 Constitution.

The Bill also clarifies the party list proccss undcr Article 90 by requiring that party lists

rcflect the representation ofmarginalised groups to the grcatest cxtent possible and that

membcrs electcd through the party list syste m do not hold such olfice for morc than two

terms.

Honourable Speaker,

I wish to thank the Offices of the Speaker and thc Clerk of thc Senate for the support

accorded to the Committee during the consideration of this Bill. The Committec also

acknowledges and appreciates the stakeholders who honoured the invitations by the

Committee to meetings. The submissions. and writtcn memoranda, greatly enriched the

consideration of the Bill by the Committec.

I further wish to acknowledge and commend thc commitment and diligence of the

Members of the Committee, as well as the great support of the Secrctariat, whose

combined efforts were integral to the successful adoption ol this Rcport.
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Honourable Speaker,

It is now my pleasant duty, pursuant to Standing ordrer 223 of the Senate Standing

Orders, to present the Report of the Standing Committee on Justice, Legal Affairs and

Hrunan Rights on the Constitution of Kenya (Amendment) (No. 2) Bill, 2025 (Senate

Bills No. l6 of 2025).

pate..E€\*h*.oSigned

SEN. WAKTLI HILLARY SIGEI, CBS, MP
CIIAIRPERSON, STANDING COMMITTEE ON JUSTICE, LEGAL AFFAIRS

AI\[D HI]MAN RIGHTS
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CHAPTER ONE: INTRODUCTION
1.1 Introduction

l'he Constitution of Kenya (Amendmcnt) (No. 2) Ilill, 2025 (Scnatc Bills No. 16

of 2025) was publishcd in the Kenya Gazette Supplement on Irriday 8s August,

2025.The Bill was read a first time in the Senate on Thursday 2d October,,2025,

and thereafter stood committcd to the Standing Committee on Justice, Legal

Affairs and Human Rights for consideration. A copy of the Bill is attached to this

Report as Annex 2.

1.2 Objectivc of thc Bill

I'he principal object of the Bill is to amcnd Articlcs 90,97,98 and 101 of the

Constitution to introduce a formula for nominating additional members to achieve

the two thirds gender principlc and to provide for a minimum 5o% representation

of persons with disabilities (PWDs) in both flouses of Parliament.

1.3 Overview of the Bill

Clause 3 of the Bill proposes to amcnd Article 90 of the Constitution. Thc Bill
first, seeks to update thc cross-references in Article 90(l) to include the new

categories of seats proposed under amendments to Articles 97 and 98. Second, it
expands Article 90(2) by adding two ncw requirements: that political party

members must be democratically involved in generating party lists through a fair
and competitive process, and that cach party list must reflect the representation of
marginalized groups identificd in Articlc 100, to thc grcatest extent possible.

Finally, the clause introduces a ncw clausc (4) in Articlc 90, which provides that

a person elected through a party-list under Article 90(1) shall not hold office for
more than two terms.

Clause 4 proposes 1o amcnd Article 97 of thc Constitution, which sets out thc

membership of the National Assembly. Irirst, it rcmovcs the rel'erence to persons

with disabilities from thc list of spccial interests reprcsented under Articlc
97(l )(c). It then introduces a new paragraph, (ca) in Article 97(l ), which provides

that five percent of the total number of membcrs electcd under Article 97(1)(a),
(b) and (c) shall be nominated by parliamentary political partics, in proportion to

their representation in the National Assembly, to represcnt persons with
disabilities.

3
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5 'fhe clause also inserts two ncw provisions, clauses (lA) and (1B) in Article 97.

Clause (lA) provides that il after a general election, the membership of the

National Assembly docs not comply with the constitutional requirement that no

more than two-thirds of its members shall be of the same gender, additional

special-seat mcmbcrs shall be nominatcd to ensure compliance. Clause ( 1B) states

that the number of such special seats shall be determined after the declaration of
the general election results.

Clause 5 proposes to amend Article 98 of the Constitution, which sets out the

membership of the Senate. Irirst, it replaces the existing provision for two

members rcprescnting pcrsons with disabilities with a new requirement that five
pcrcent of the total numbcr of members elected under Article 98( I )(a), (b), and (c)

shall be nominated by parliamentary political parties, in proportion to their elected

members, to represent persons with disabilities.

'l'he clause also introduccs two new provisions, ( I A) and ( 1B) in Article 98.

Clause ( I A) provides that if, after a general election, the composition of the Senate

does not comply with thc constitutional requiremcnt that no more than two thirds

of its members shall be of the same gcnder, additional special seat members shall

be nominated to ensure compliance. Clausc (l B) states that the number of such

special seats shall bc dctermined after thc declaration of the general election

results.

Clause 6 amends Articlc 101(2) of the Constitution as a consequential amendment

to update the rcfercnces to thc categorics of membcrs whose vacancies are filled
through pa(y lists. It replaces the existing references to Article 97(l)(c) and

Articlc 98(lxb), (c) and (d) with updated references that include the new

categories introduccd by thc Bill, namely Article 97(1)(c), (ca) and (lA), and

Article 98(lXb), (c), (d) and (lA).

1.4 Consequences of the Bill

'Ihe Bill proposes to altcr the composition of both the National Assembly and the

Senate by introducing two ncw categories of members-
a) a 5oh quota for persons with disabilitics (PWDs), nominated proportionately

by parliamentary political parties; and

b) additional special seat members to ensure compliance with the two thirds

gender principle after every general election.

6
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10. As a result, the total number of members in both I{ouses would increase beyond

the current numbers. An increase in thc membership of Parliament may yield

several positive outcomes for representation and govemance. The creation of
additional seats dedicated to persons with disabilities and correcting gender

imbalance would broaden the inclusivity of both Houses and ensure that groups

historically underrepresented in national decision making have a more consistent

and structured presence. This expanded representation may enhance the diversify

of perspectives brought to legislative debates, strengthen Parliament's

responsiveness to the needs of marginaliscd communities, and contribute to more

comprehensive policy outcomes.

I 1. The proportional nomination of additional mcmbers through party lists may also

improve the overall representational balance by aligning parliamentary

composition more closely with constitutional principles on equality and inclusion.

In addition, the presence of more members may allow committees to distribute

workloads more effectively, support specialization in cmerging policy arcas, and

enhance the capacity of Parliament to undertake oversight, legislative scrutiny,

and constituency engagement. Over time, these changes may contribute to a more

representative, accessible, and responsive parliamentary institution.

12. This increase in the membership of Parliament, as proposed in the Bill, also raises

some considerations. Ihe creation of additional scats, both for the five percent

representation of persons with disabilities and for the gender top up mechanism,

would ultimately expand the size of both I{ouses beyond thcir cuncnt numbers,

resulting in higher recurrent expenditure on salarie s, allowances, committee

facilitation, office support, and general administrative operations.

13. A broader concem arising from the increase in parliamentary membership is the

effect it may have on Parliament's overall representational composition. By
expanding the number of nominated and special seat mcmbers, the Bill could shift

the balance between directly elected constituency representativcs (who embody

the people's sovereign will under Articles I and 94) and those selected through

party lists. This rebalancing may alter the character ofrepresentation by increasing

the proportion of members who enter Parliament through party driven processes

rather than direct electoral choice.
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CHAPTER TWO: CONDUCT OF PUBLIC PARTICIPATION ON THE BILL

2.1 Introduction

14. Pursuant to Articlcs I l8 (l) and256 of thc Constitution and standing order 145

(5) of the Scnate Standing Orders, the Committee proceeded to undertake public
participation on the Bill.

15. In this regard, the Commiftee -
a) placed an advertiscmcnt in the Daily Nation and the Standard newspapers

on 7h October,2025 inviting members of the public to submit comments by
way of written memoranda on the Bill. A copy of the newspaper

advertisement is altachcd to this Rcport as Annex 3; and

b) held mectings with key stakeholders on 16fr and 23'd March, 2026 to
deliberate on thc Bill.

16. In response to the invitation for the submission of views, comments and input on

the Bill, the Committee received written submissions from seventeen entities,

namely-

a) African Women's Studies Centrc (AWSC), University of Nairobi
b) Consortium of Disabled Persons Organizations in Kenya (CDPOK)

c) Electoral Law and Governance Institute for Africa (ELGIA)
d) Irederation of Women Lawyers (FIDA-Kenya)

e) Kenya Law Reform Commission (KLRC)
f) Kenya National Commission on IIuman Rights (KNCI{R)
g) Maendeleo ya Wanawake Organization (MYWO)
h) National Council for Persons with Disabilities (NCPWD)
i) National Gender and Ilquality Commission (NGIIC)
j) The National 'Ireasury

k) National Women's Stccring Commiftec (NWSC)

l) Office of the Attomey General and Department of Justice

m) Outreach for Action Kenya

n) Indcpendent Electoral and Boundaries Commission (IEBC)

o) Law Socicty of Kenya (LSK)
p) Office of thc Registrar of Political Parties (ORPP)

q) State Department for Gender Affairs & Affirmative Action (SDGAAA)

17 . Copies of the said submissions are attached to this Rcport as Annex y', while the

matrix summ arizing the submissions received with respect to each clause is

attached to this Report as Annex 5.
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2.2 Overview of the Submissions received on the Bill

2.2.1 Clause I - Short Title

18. KLRC observed that the Bill would come into force following a rcl-erendum

conducted under Article 255 of the Constitution. The Commission noted that the

title appropriately recognises that the amendmcnts relate to the functions of
Parliament, which necessitates a referendum under the stated Article.

2.2.2 Clatse 2 - Application

19. Clause 2 stipulatcs that the provisions of this Act shall apply to the conduct of the

general elections held immediatcly following its commcnccmcnt.

20. ORPP drew the Committee's attcntion to thc statutory timelines govcming thc

submission of party lists undcr the Elections Act. The Stakeholder cautioned that

the Bill may come into force after those statutory deadlines have elapsed yet

before a general election is conductcd, thereby creating a legal gap. Spccifically,

it noted that sections 35 and 35A of the Illcctions Act require party lists to bc

submitted to the Independent Electoral and Iloundaries Commission (IEBC) at

least 45 days before a general election, with parties filing their lists l4 days prior

to that statutory deadline.

21. ORPP further reasoned that if the Bill were to comc into force after thc statutory

timelines, political parties would already havc submitted their lists under the pre-

existing framework. Such lists would not incorporate the new constitutional

obligations introduced by the Bill that is the gender top-up, the 5%;o percent quota

for pcrsons with disabilities, and inclusion of marginalised groups; thcreby risking

Parliament be ing constituted without meeting the constitutional thrcsholds

prescribed under Articles 27(8), 54(2) and 81(b). Critically, neither the IEBC nor

ORPP would have the legal authority to demand revised lists once the statutory

deadlines had lapsed, leaving both institutions unable to enforce the new

requirements. ORPP accordingly urged the Committee to address this gap through

a transitional provision to ensure legal certainty.

2.2.3 Clause 3 - Amendmcnt of Article 90 (Party Lists)

22. Clause 3 proposes to expand Arricle 90 of the Constitution so that party lists

accommodate the additional special seats created under Articles 97 and 98. 'fhe

clause further introduccs requirements for democratic generation of party lists and

limits the tenure of nominated members to a period of two-term.
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2.2.3.1 Clause 3 (b) - Democratic generation of Party Lists

23. IEBC welcomed the proposal in Clause 3(b), noting that it seeks to strengthen

party list democracy through a fair and competitive process. The Commission

observed that the proposed amendment is consistent with section 34(6) of the

Elections Act and Regulation 6 of the Illections (Party Primaries and Party Lists)

Regulations,20lT, both of which require political parties to include procedures

for the conduct of party primaries and nomination of party lists in their nomination

rules.

24. CDPOK acknowledged thc progress intended by the proposed amendment but

expressed concern that party lists have historically been controlled by elites,

rendered non-transparent, and operated in a manner that is exclusionary to persons

with disabilities at the grassroot level. l'he Stakeholder therefore proposed further

strengthening Article 90 through introduction of mandatory quotas requiring at

least 57o PWDs in winnable positions on party lists, and not merely symbolic

placement. l'he Stakeholder recommended enacting disability-sensitive

nomination guidelines, enforccd by IEBC, to ensure accessibility and OPD

participation. Further, the organisation proposed disability-sensitive nomination

guidelines to be enforced by the IEBC, a mandatory legal requirement for political
parties to consult rcgistcrcd Organisations of Persons with Disabilities (OPDs)

when preparing lists, and transparcncy mechanisms mandating public disclosure

and independent audits of party lists for inclusion compliance.

25. ORPP submifted that the requirement for democratic involvement in the

generation of party lists is already addressed in existing statutes. Specifically,

Section 34 of the Illections Act requires that party lists submitted to IEBC is
prepared in accordance with the party's constitution and nomination rules. Section

34(68) of the Elections Act provided the basis for the Elections (Party Primaries

and Party Lists) Regulations,20l7, which set out guidelines for the preparations

of the party lists. Section 9 of the Political Parties Act, read together with the

Second Schedule, prescribes requirements for party constitutions and rules,

including provisions on nomination of candidates to party lists. Further, Part IVA
of the Political Parties Act, and Sections 28 and 31 of the Elections Act already

confines party nominations to party members, either directly or indirectly. The

Stakeholder therefore observed that under the current legal regime, a political
party submits 98 party lists to thc IEBC, and accordingly proposed an amendment

of the phrase 'party list 'to read 'party lists ' in plural form.
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26. NGEC agreed with the proposed amendment, and proposed a further amendment

to ensure only special interest groups members nominate one of their own to

represent their interests, so as to guarantee authentic community driven

representation.

27. KNCHR noted that the proposal would strengthen the internal mechanisms of
political parties by mandating a transparent and democratic nomination process,

and that representatives ofspecial interest groups bc selccted on merit. It further

proposed that the word 'objective'be inserted immediately after fair', so that the

clause reads 'fair, objective and competitive process', thereby addressing concems

of opacity and undue influence in nominations. and mandate them to carry out the

nomination process in a transparent, and democratic manner and that the

representatives ofspecial interest groups are selected on merit.

28. AWSC observed that Clause 3(d) is prone to subjective interpretation and

recommended strengthening it to require political party lists be prepared through

an inclusive, transparent, competitive, and participatory process based on

objective and publicly accessible criteria, with adequate notice and equal

opportunity for members in line with Anicles 10, 27 and I 00 of the Constitution.

The Stakeholder further proposed that party lists altcrnate by gender, beginning

with a female candidate, and be submitted together with a declaration of
compliance to the IEBC, which should be empowcred to rcject non-compliant lists

and require repetition of the process where necessary. It stakeholder emphasised

that this framework would enhance internal party democracy, address opacity and

exclusion in nominations, and establish accountability through IEBC oversight.

The Stakeholder noted that the proposed 50:50 rcpresentation ofyoung men and

women aligns with Article 98(1)(d) of the Constitution.

29. SDGAAA while agreeing with the intent to democratise party lists and ensure

representation of marginalised groups, cautioncd that detailed operational

procedures for intemal party processes may be better addressed through the

Political Parties Act and IEBC regulations rather than being entrenched in the

Constitution. The Department expressed concems that embcdding such rules in

the Constitution may unnecessarily make electoral law rigid. The Stakeholder

recommended that the distinction between constitutional and legislative

frameworks be maintained to preserve the flexibility necessary within the electoral

legal framework.

30. KLRC welcomed the proposal however cautioned that the phrase 'democratically
involved'is too vague and susceptible to varying interpretation by political parties.

7



The Commission recommended that 'democratic involvement'be defined under

the Elections Act as a consequential amendment, or operationalised by reference

to a prescribed process under the Elections (Party Primaries and Party Lists)
Regulations.

31. NCPWD proposed that the Commission be assigned a monitoring role to veriS
that political party nomination processes for PwDs are genuinely fair and

competitive, as required undcr the proposed Article 90(2Xd).

32. ORPP noted that the proposed amendment aligns with Article 9l(l)(e), which
provision requires political parties to respect the right of all persons, including

minorities and marginalised groups to participate in the political process.

I{owever, the Stakeholder noted that the provision is redundant at the

constitutional level, as the principle is already embedded in the Elections Act and

the Political Parties Act. ORPP emphasised that such requirements are more

appropriately housed in legislation and regulations, where they can be updated and

enforced with grcatcr flexibility, rather than being elevated into the Constitution.
Irurther the Stakeholder proposcd invited the Committee to consider a further
amendmcnt by changing the phrase from"party list" to"party lisls " in the existing
law, to ensure political parties submit 98 party lists hence the need for the list to

be in plural form.

33. NCWPD proposed that the Committee advocates for assigning the NCPWD a

monitoring role to vcrify that political party nomination processes for persons with
disabilities are genuincly fair and competitive, as required wrder the new Article
e0(2xd).

2.2.3.2 Clawe 3 (b) - Inclusion of Marginalised Groups in Party Lists

34. Clause 3(b) inscrts a ncw paragraph (e) into Article 90(2) requiring that each party

list reflects the representation of the marginalised groups to the greatest extent

possible as set out in Article 100, taking into account the nature of the party list.

35. IEBC noted that while the proposed amendment is well-intentioned and consistent
with constitutional principles of inclusion, practical implementation may prove

difficult. The Commission pointed to the absence of clarity on who qualifies as

ethnic and other minorities and marginalised communities as a fundamental

impediment to implementation. The Commission accordingly proposed that

Parliament enact a legislation operationalising Articles 100 and 197, incorporating
precise statutory definitions and policy reinforcement to ensure certainty during

8



elections of party lists, and effective representation in Parliament, and County

Assemblies of different categories of the marginalised communities. The

Commission acknowledged the development of a policy document by the Office
of the Deputy President addressing this lacuna, however maintaining that

appropriate legislation is necessary to reinforce the policy framework.

36. KNHCR recognised the proposal to be consistent with Kenya's obligations under

Article 27, 54,81 and 100 of the Constitution as well regional instruments

particularly Article 9 of the Maputo Protocol, which requires States parties to

ensure increased and effective representation of women at all levels of decision-

making, including through national legislation where neccssary.

37. ORPP noted that the scope of Article 100 does not cover all the categories within

the various party lists. It gave an example, that the parfy list under Article 97( I )(c)
includes workers, a category not expressly provided for under Article 100.

Requiring such party lists to reflect only groups cnumerated under Article 100

would potentially distort the original parameters of Article 97(lXc) with respect

to workers. The Stakeholder accordingly urged the Committee to reconsider the

provision by grounding it in thc broader framework on equality captured under

Article 27(4) of the Constitution, which carries a broader description of
marginalised groups, rather than restricting it to the narrower categories in Article
100.

38. KNCIIR proposed that the phrase '/o the greatest extenl possible'be replaced with

a minimum representation requirement, on the basis that the current phrase is

vague and open-ended, creating a risk ofnon-compliancc by parties, particularly

with respect to marginalised group representation.

2.2.3.3 Clause 3 (c) - Two-Term Limitfor Nominated Members

39. Clause 3(c) introduces a new clause (4) to Article 90, providing that a person

elected under clause shall not hold such office for more than two terms.

40. IEBC and NGEC welcomed the proposed term limit for nominated members,

noting it would ensure wider access to representation and reinforce the principle

that party list seats as transitional mechanisms rather than permanent entitlements.

IEBC, however, proposed for a further amendment to clarify whether the two-term

limit is absolutely one-off, or a nominated person may serve the National

Assembly for a maximum of two terms and thereafter the Senate for another two

terms.

I



4l . ORPP proposed reducing thc tcrm limit to one term only, arguing that party list

scats should serve as transitional platforms offering exposure before a person

contest in single-majority constituencies. The Stakeholder cited data indicating

that some individuals who entered Parliament through party list nominations

subscquently won elective seats, and submitted that the mechanism is effective

only if individuals do not monopolise scats across electoral cycles. ORPP further

emphasised that, as an affirmative action seat, a special seat should be a platform

for building the capacity of a person to be able to contest in single majority

e lections.

42. KLRC notcd that the two-term limit is a sound anti-entrenchment measure. The

Stakeholder howcvcr observcd that thc Bill does not clarify whether thc restriction

also applies to persons nominatcd under the new gender top-up provisions under

the proposcd Articles 97(lA) and 98(lA); or only to regular proportional

represcntations seats under Clause 3 or both. The Commission was of the view
that the Bill expressly clarify thc scope of thc term limit to ensure consistency and

prevent loopholcs, and rccommcnded the insertion o[a sub-clause to that effect.

43. SDGAAA acknowledged the value of leadership renewal afforded by term limits,

however advised that such policy matters are more appropriately addressed

through legislation or regulatory frameworks governing electoral processes rather

than through constitutional amcndment.

44. NCPWD submitted that party lists should be democratised through fair,

constitutionally groundcd proccsses, should explicitly reflect marginalised groups

as espoused under Article 100, and should be subject to a two-term limit on
nominces to promotc leadership rcnewal and prcvent monopolisation of special

seats.

2.2.3.4 General Comments on Clouse 3

45. LSK proposed deletion of Clause 3 of the Bill. The Stakeholder noted that the

proposed amendment does not necessarily address any identified constitutional
gap, and in converse only restatc cxisting constitutional provisions that are alrcady

adequately regulated under the prcsent Constitution of Kcnya, 20 10. For instance,

the Stakeholder pointed at among others Article(s)10 which enshrines national

values and principlcs of govcmance, including democracy, inclusiveness, and

accountability; Article 27 guarantees equality and non-discrimination; Article 9l
sets out the basic rcquire ments for political parties; and Article 100 mandates

l0



Parliament to enact legislalion to promote representation of marginaliscd groups.

The Stakeholder emphasised that provisions under Articles 10,27,91, and 100,

are operationalised through the Elections Act and Political Parties Act.

46. Further, LSK noted that Section 34 of the Elections Act rcquires proportional

representation for party list seats in the National Assembly, Senate, and county

assemblies in line with Article 90. It highlighted Section 36, which mandates

county assembly lists to include eight candidates, with at least two persons with
disabilities, two youth, and two from othcr marginalised groups. Similarly, the

Political Parties Act (Sections 3,4A(c), and 9) obliges parties to uphold intemal

democracy, inclusiveness, and meaningful participation, while ensuring

representation of persons with disabilities and marginalized groups in Parliament

and county assemblies. The Stakeholder viewed that such proposed amendments

could be executed through an amendment of the lilections Act and thc Political

Parties Act.

2.2.4 Clause 4 - Amendment of Articlc 97 (Membership of the National
Assembly)

47. Clause 4 introduces two principal amendments to Article 97. First, the deletion of
the phrase 'persons with disabilitie.r'from Article 97(l)(c), and the introduction

of dedicated seats constituting 5o/o percent of the total National Assembly

membership for persons with disabilities under a new paragraph (ca). Second, a

formula-based mechanism under new clauses ( I A) and ( I B) to nominate

additional special seats to achieve compliance with the two-thirds gender principle

following the declaration of general election results.

2.2.4.1 Clause a@)0- Deletion of 'Persons with Disabilities'from Arlicle 97(I)(c)

48. KLRC noted that the proposed removal of persons with disabilities from the

existing paragraph (c) and its establishment as a standalone category under

paragraph (ca) is constitutionally sound, and improves the structure of Article 97.

49. ORPP supported the deletion but cautioned that the term'including' in Article
97( I )(c), if retained, would still permit persons with disabilities to be listed unde r
the general category of the 'Special Interests', potentially enabling double

representation and encroachment on the representational space of other

demographics within the special interest category. The Stakeholder recommended

that if full exclusion is intended, a clear proviso be inscrted to expressly exclude

persons with disabilities from Article 97(l)(c).
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50. AWSC submitted that the proposed amendment does not provide for express

trigger mechanism, and urged the Committee to provide that the IEBC shall

declare persons nominated under this Article within seven days of the final
declaration of election results, and that such members shall be deemed duly
elected members of the National Assembly for all purposes. AWSC further

proposed that the National Asscmbly should not be constituted for its first sifting

unless the requirements of this Article have becn satisfied, thereby converting the

fwo{hirds gender principle from a declaratory norm into a binding and

enforceable rule. AWSC argued that such a self-executing mechanism assigns a

clear institutional duty to the electoral commission and eliminates ambiguity.

2.2.1.2 Clause a@)$i) - 596 Representalion for Persons with Disabilities in the

National Assembly

51. KLRC obscrved that the proposed 57o percent seats for PwDs would add

approximately l7 to l8 Members to the National Assembly, with significant fiscal

implications not addressed in thc Bill.

52. ORPP concurred with the amendment, noting that Article 54(2) of the Constitution
places on the State a duty to ensure the progressive implementation of the principle

that at least 5o% percent of members of the public in elective and appointive bodies

are persons with disabilities. l'he Stakeholder further noted that the provision has

never been fully implemented since 2010, making this Bill an important step

towards operationalising the constitutional requirement.

53. ELGIA recommends restructuring the Bill so that the 5o/o calculation for PWD

seats under Clause (ca) is done after the two-thirds gender top-up under Clause

4(b), with a mandatory clause requiring that no more than two-thirds of the PWD

list be of the same gender. This ensures compliance with both Anicles 27(8) and

54(2) of the Constitution, resolves the conflict between them at implementation,

and ultimately guarantecs more seats for PWDs in the House.

54. NGEC proposed that Clause a(aXii) be amended to calculate the five percent

representation of persons with disabilities solely from the 290 elected members

under Article 97(1Xa), and not from the total membcrship, since the other

categories are already affirmative measures. NGEC further proposed

accommodating eight mcmbers representing youth and eight members

representing ethnic minorities and marginalised communities within the same

provision, and highlighted that such an approach would also promote the election
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of women with disabilities while gradually shifting public attitudes toward

inclusion.

55. NCPWD observed that the provision does not specify how disability status will be

verified, and urged that thc five perccnt quota be linked to rcgistration with and

certification by NCPWD under the Persons with Disabilities Act, 2025. The

Council further sought clarification on whether the 50lo pcrcent is calculated before

or after the gender top-up seats are added, to ensure the disability quota is not

diluted. NCPWD also raised concem about the risk of tokenism, and proposed that

the five percent threshold be clearly defined in absolute numbers rather than left

to interpretation.

56. LSK proposed deletion of the provision, arguing that it would unnecessarily

expand membership in the National Assembly, inflating the wage bill and

straining public finances contrary to Articlc 201 of thc Constitution on prudent

use of public money. LSK further submitted that persons with disabilities already

enjoy robust constitutional protection and guaranteed representation utder Article

97(lXc), rendering the amendment redundant. The Society cautioned that the

Bill's reliance on nomination formulas risks entrenching dependency on political
patronage rather than empowering marginaliscd groups to compcte equitably.

57. KNCHR welcomed the proposed amendment tcrming it consistent with Kenya's

obligations under Articles 27, 54,81 and 100 of the Constitution and regional

instruments including the Maputo Protocol, proposed the introduction of a sunset

clause of 20 years for the gender top-up seats. l'he Commission noted public

concems about the creation of additional seats, including fears of a bloated

legislature, unsustainable financial burden, and the risk of nominated women

being perceived as token representatives rather than leaders who earned their

positions, and advised that the constitutional amendments must be transitionally

capped at 20 years.

58. OAG & DOJ supported the Bill in principle but noted that the gender top-up

mechanism must be accompanied by clear and transparent criteria for nominating

special seat members, so as to guarantee faimess and accountability in the

allocation of such seats. The Solicitor-General reiterated that the proposed

amendments to Articles 97 and 98 introduce a formula for Gender Top-Up through

party lists where additional special seat members will be nominated in order to

conform to the gender principle, and recommended that the amendment be revised

to include specific criteria for nominating special seat members.
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59. IEBC observed that thc proposed amendment presents implementation challenges,

particularly the risk that enforcing the 5Yo percent disability quota after applying

the gender top-up could undermine gender parity and potentially lead to perpetual

reallocation, as the Commission would be compelled to balance both quotas

simultaneously. This raiscs the question of whether there is a hierarchy or priority
for the different categories of marginalised groups. 'fhe Commission proposed that

thc categories of marginalised groups to be included in the list of 12 twelve

Mcmbers under Article 97(l)(c) be clearly defined, and that the disabiliry quota

allocation precede the gender top-up allocation, mirroring the practice at county

assembly level where the marginalised list is administered before the gender top-

up list. The Commission also proposed in its submissions that Clause 4(lB)
specify the IEBC as the body rcsponsible for computing the gender top-up number

and prescribe a timcframe not exceeding 2l days from declaration of results for
the nomination to bc completed. l'he Commission further recommended

clarification on whether five percent is computed on the basis of total House

membership including the Speakcr, or only the elcctcd and nominated members

under paragraphs (a), (b) and (c).

60. KLRC raised several concerns regarding the gender top-up mechanism. The

Stakeholder highlighted that the absencc of a ceiling on the number of additional

seats, risks of distorted voting dynamics and committee balance, and the

democratic concem arising from nominees exercising full legislative powers

without a direct voter mandate. The Commission cautioned that a system

permitting the post-election nomination of additional members without a clearly

defined ceiling may lead to a variable size of Parliament across electoral cycles,

undermining predictability and stability.

61. MYWO strongly supported thc Bill, emphasising that the proposed additional

seats are not a favour extended to women but a constitutional requirement that

affirms equality as a national duty. The Stakeholder urged that Kenya cannot

continue to violate its own Constitution, as doing so means women continue to be

underrepresented in leadership. I'he organisation proposed that priority in

nomination bc given to women who have actively championed gender equality

and women's empowerrnent, and called for strict guidelines to prevent the use of
thcse seats as political rewards. It also cautioned that the additional seats should

be subject to a revicw after two general elections to assess progress, as these are

temporary corrective measures and not the final solution.
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2.2.4.3 Clause 4(b)(IA) - Gender Top-Up Mechanismfor the Nationol Assembly

62. Clause 4(b)(lA) providcs for the allocation of special seats to ensure that the

National Assembly complies with the two-thirds gender principle after the

declaration of general election results. Spccifically, whcre the mcmbcrship of thc

National Assembly undcr clause (1) docs not conform to thc principle that not

more than two-thirds of the mcmbers are of the samc gendcr, there shall be

nominated such additional number of special scat members as is necessary to

ensure conformity.

63. ORPP agreed with thc proposed amendmcnt noting that it aligns with Article 8l
of the Constitution on the two-thirds gender principle in clcctive positions, and

ensures that Parliament is constitutionally constituted with respcct to gender.

64. ELGIA observed that the repeated phrase in Clause 4(b)'not more than tv,o-thirds

of the members are of the same gender' introduccs redundancy and proposcd its

deletion, noting that restating the principle verbatim at both the beginning and end

of the clause adds no substantive valuc and risks generating interpretive

inconsistency if the wording dilfcrs in any material respect from thc sourcc

provision in Articlc 27(8).

65. LSK proposcd deletion of the proposcd amendmcnt in its entircty. 'l'he Society

argued that the present constitutional liamework provides for a fixed membcrship

of the National Assembly and defined spccial scats rathcr than an opcn-ended

number of nominces. LSK maintained that thc proposcd amendmcnt yields an

indclmite nomination mechanism that undermincs constitutional certainty, the

rule of law, and good governance under Articlc 10,, while violating Article 201 by

creating an unpredictable wage bill. The Society contended that gender

compliance should be pursued through altcrnatives with lcss financial burden,

particularly by strengthening political party accountability as the primary

mechanism, with the nomination formula scrving only as a last resort corrcctivc

measure.

66. NGEC submitted that the proposal would enable political parties to strategically

nominate candidates of the oppositc gcndcr while factoring in disability
considerations, thereby advancing the two-thirds gender principle. NGEC further

viewed the amendment as likely to promote thc elcction of women with

disabilities, encourage parties to field candidates who resonate with the electorate,

and gradually shift public aftitudes toward clecting pcrsons with disabilities.
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61 . SDGAA welcomed thc proposed amendmcnt as progressive measures that

promote gendcr cquality and disability inclusion in legislative institutions,

recognising them as a constructive effort to address the longstanding constitutional

requirement under Article 27(8). The Department noted that the operationalisation

of thc two-thirds gender principle has remained a constitutional imperative since

thc promulgation of the Constitution in 2010, making the Bill both timely and

commendable.

2.2.4.4 Clause 4(b)(lB) - Determination of Special Seats After General Election
Results

68. Clause 4(bX I B) provides that the number of special seats shall be determined after

the declaration of general clection rcsults.

69. ORPP agreed with and supportcd the proposal, submitting that special seats can

only be determined after the general clection on thc basis of qualifoing political
parties and the required number of special seats to bc filled.

2.2.5 Clause 5 - Amendment of Article 98 (Membership of the Senate)

70. Clause 5 mirrors the amcndments proposed for the National Assembly in Clause

4. 'fhe amendment applies them to thc Senate by proposing replaccment of the

current two fixed seats for persons with disabilities under Article 98(1)(d) with a

5%o percent rcprescntation under a reviscd paragraph (d) and introduces a gender

top-up mechanism for the Senatc undcr new clauses ( 1A) and ( I B).

2.2.5.1 Clause 5(a) - Five Percent Representationfor Persons wilh Disabilities in the

Senate

71. Clause 5(a) providcs that the composition of the Senate shall include five percent

of the total number of mcmbcrs in paragraphs (a), (b) and (c) nominated by
parliamentary political parties according to their proportion of members of the

Senate in accordance with A-rticle 90, to represent persons with disabilities,

thereby replacing the two fixed seats previously reserved for persons with
disabilities undcr paragraph (d).

72. KLRC notcd that the substitution of the two fixed PWD seats with a five percent

formula yields approximately three PWD seats in the Senate, and that this is
consistent with Article 54(2) of the Constitution.
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73. ORPP agreed with and supported the proposed amendment, noting its consistency

with Article 54(2) of the Constitution, which requircs the State to ensure the

progressive implementation of the principle that at least fivc percent of members

of the public in elective and appointive bodies are pcrsons with disabilitics.

74. ELGIA recommended that the five percent allocation for persons with disabilities

under the proposed paragraph (d) be calculated after the two-thirds gender top-up,

and further proposed a clause rcquiring gender balance within the disability list,

to ensure simultaneous compliance with both Articles 27(8) and 54(2) of the

Constitution.

15. CDPOK welcomed the proposed amcndment but raised concems over thc loss of
guaranteed representation and the ovcr-reliance on party nominations, which have

historically lacked transparency and been controlled by party elites. 'l'he

organisation strongly recommendcd retcntion of at lcast two guarantecd seats for
persons with disabilitics alongsidc thc fivc perccnt threshold, cnsuring a bascline

of representation regardless of thc five pcrcent formula outcome. CDPOK also

proposed ensuring regional diversity across counties, and proposcd strengthcning

the Senate's oversight role by empowering Senators reprcsenting persons with

disabilities to monitor disability inclusion in countics and influcnce rcsource

allocation.

76. NGEC similarly acknowledged the intent of the proposed amendment however

expressed concern of such a proposal disadvantaging persons with disabililies,

relativc to thc other groups protccted under Articles 55 and 56 of thc Constitution.

NGEC proposed that the five percent rcprescntation for persons with disabilities

be calculated solely from the 47 elected members under Article 98(1)(a), and

further proposed increasing youth rcpresentation from two to four members and

introducing four seats for cthnic minorities and marginalised communities. NGIIC
further highlighted that the Commission's proposals on thc Senate are based on

Articles 81, 100 and 177 because the Commission also introduces new proposals

to amend Articles 100 and 177 of thc Constitution.

77 . NCPWD raised the same concems as in respect of Clause 4 regarding verification
ofdisability status and the order ofcalculation ofthc five percent quota in relation

to the gender top-up seats, and proposed that any vacancy for a pcrson with
disabilities seat must be filled by anothcr qualified pcrson with a disability from

the same category.
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78. KLRC recommended that the Bill maintain a minimum floor of two members to
guarantee certainty of representation for persons with disabilities in the Senate,

noting that the deletion of the two fixcd seats and their replacement with a

proportional formula may rcduce certainty of representation if the Senate's total
membership werc to be reduccd in the luture. l'he Commission recommended

applying thc same implementing provisions for Article 97 equally to Article 98:

the IEBC to compute top-up numbers within a prescribed 2l-day timeframe after

dcclaration of results.

79. LSK proposed deletion of thc provision

2.2.5.2 Clause S(b)(lA) - Gender Top-Up Mechanismfor the Senate

80. Clause s(bxlA) provides for the allocation of spccial seats to ensure that the

Senate complies with the two-thirds gender principlc after the declaration of
gencral election rcsults. Specifically, where the membership of the Senate under

clause (l) does not conform to the principlc that not more than two-thirds of the

members are of the same gender, there shall be nominated such additional number

of spccial scat mcmbers as is neccssary to cnsure conformity.

81. ORPP submittcd that the proposal aligns with Article 8l of the Constitution on the

two-thirds gender principle in elective positions and ensurcs that Parliament is

constitutionally constituted with respect to gender.

82. IILGIA recommendcd de letion of the restated phrase in Clause 5(b), noting that

the principle is already enshrincd in Article 27(8) of the Constitution, and that its

verbatim restatement in Clause 5(b) is superfluous and risks generating

interprctive inconsistency il thc wording differs in any material respect from the

source provision.

83. AWSC proposed a furthcr amendmcnt to provide for the IEBC to declare persons

nominated under this Article within seven days of the final declaration of election

results, and decm such Mcmbers as duly elected Members of the Senate. The

Stakeholder further proposcd that the First Sitting of the Senate should not be

constituted unless thc requirements of this Act have been satisfied. The

Stakeholder affirmed that converting the two-thirds gender principle from a

declaratory norm into a sclf-executing and enforceable rule shall eliminates

ambiguity, prevents dclay, and cnsurcs automatic realisation of constitutional

obligation on equality.
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84. OAG & DOJ also supported the principle however rciterated the need for clear

and transparent nominalion critcria to ensure faimcss and accountability in the

allocation of such seats.

85. LSK proposed deletion for the same reasons advanced in respcct of Clause

4(bxlA).

2.2,5.3 Clause s(b)(lB) - Determination of Special Seats After General Election

Resulls

86. Clause 5(b)(lB) provides that the number of special seats in the Senate shall be

determined after the declaration of general election results.

87 . ORPP agreed with the proposal, noting that special seats could only be determined

after the general election on the basis of qualifying political parties, upon filling
of the required numbcr of spccial seats.

2.2.6 Clause 6 - Filling of Vacancies (Amendment of Article l0l)

88. Clause 6 amends Article 101(2) to expand the provisions for filling vacancies to

accommodate thc new categorics of membcrship introduced undcr Clauses 4 and

5. 'l'he reference to vacancics in the National Assembly undcr Articlc 97( I )(c) and

the Senate undcr Article 98(1)(b), (c) or (d) is amended to also covcr the new

paragraph (ca) and clause ( I A) under Article 97 , and the ncw clause ( I A) under

Article 98.

89. ORPP agreed with the proposcd amendment noting that the proposal rclates to all

seats in Parliament and regulates how vacancies in those seats are filled, including

the seats introduced through the present Ilill.

90. IEBC agreed with the proposed amendmcnt characterising as a conscquential

provision flowing from the proposals under Articles 90, 97 and 98. The

Commission acknowledged that the proposal represents a practical legislative

attempt to resolve the longstanding challenge of implementing the two-thirds

gender principle while enhancing reprcscntation for persons with disabilities.

However, the Stakeholder requested the Committee to take into account the

implementation challenges identified in the Commission's submitted matrix.

What challenge
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91. CDPOK considered thc proposed amendment as necessary but incomplete. The

Stakeholder expressed concems of risks associated with representation gaps

arising from vacancies. l'he organisation proposed a priority replacement rule
requiring any vacancy in seats designatcd for persons with disabilitics to be filled
by another qualified person with a disability from the same category. The

Stakcholder further proposcd strict timelines to prevent prolonged

underrepresentation and safcguards against political manipulation, including a

requirement that rcplacements follow the original party list order and be validated

with oversight from Organisations of Persons with Disabilities. The Stakeholder

emphasised that representation should go beyond numbers to ensure meaningful
participation, dignity, and influcnce in decision-making.

92. LSK proposed deletion of Clause 6 in its entirety, noting that it is consequential

to and dependent upon Clauscs 4 and 5, which the Socicty had similarly proposed

for deletion.

2.2.7 G eneral Rccom mcndations

93. 'l'he Committec receivcd general submissions addressing broader constitutional,
institutional and policy concems. A synthesis of those submissions is set out
below.

2.2.7.1 Amendments to Articles 100 and 177 - County Assembly Representation

94. NGEC proposed an amendment to Article 100 of the Constitution to insert the

words 'and County Assemblies ' after the word, 'Parliament', so as to extend the

obligation to promotc representation of marginalised groups to county assemblies.
'fhc Stakeholdcr further proposcd an amendment to Article 177 to introduce 5%o

percent representation for persons with disabilities, two (2) seats for youth, and

two (2) seats for ethnic minorities and marginalised communities, with each

category split equally between men and women. It justified these proposals on the

basis that ovcr the years many county assemblies have persistently failed to
comply with cxisting requiremcnts on inclusion of persons with disabilities and

other marginalised groups at thc county level.

2.2.7.2 Constitutional Pothway for Amendments in Article 255 or Article 256

95. Outrcach for Action Kenya raised thc question of whether the Bill safely within
thc paramcters sct out in Article 256 of thc Constitution, which prescribes the

procedure of amendment to thc Constitution, or whether its cumulative effect
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meets the requked thresholds under Article 255, which requires a referendum. Ihe

organisation advanced three grounds: first, that the Bill introduces automatic post-

election nominations that shift representation from being voter-determined to

being partly adjusted after elections, which may alter the exercise of popular

sovereignty; second, that proposals allowing to expand the size of Parliament after

elections depending on compliance ultimately changes the constitutional structure

of Parliament; and third, that normalising corrective nomination as a central rather

than supplementary mechanism may subtly shift Kenya's representational

philosophy. The organisation accordingly urged Committee and Parliament at

large to clarify the constitutional pathway before thc Bill's enactment.

96. LSK similarly submitted that the proposed amendments touch on Article 255 of
the Constitution and cannot be lawfully enacted without the approval of the people

through a referendum. The Society maintained that the proposed framework

violates the Constitution and urged that its comments be considered before

enactment.

97. KNCHR also noted that the proposed constitutional amendment relates to the

principles of inclusivencss, equality, human rights, non-discrimination and

protection of the marginalised under Articlc l0 of the Constitution, and would

therefore require a referendum under Article 255 of the Constitution.

98. From the foregoing rccommendations, key to note that the Memorandum of
Objects and Reasons of the Bill expressly states that none of the proposed

amendments relate to the matters sct out under Article 255(l) and that no

referendum is required. The above submissions from stakeholders represent

advocacy positions that the Committee must weigh against that exprcss legislative

declaration.

2.2.7.3 Fiscal Implications

99. Outreach for Action Kenya obscrved that the Bill acknowledges that its enactment

will occasion additional public cxpenditure arising from the nomination of
additional members to Parliament under the proposed Articlcs 97( I A) and 98( I A).
The organisation cautioned that in the absence of an express cap on corrective

nominations, the Bill creates an open-ended fiscal obligation whose scale cannot

be reasonably predicted, raising concems for fiscal planning and accountability.

The organisation recommended that Parliament model the maximum potential

financial exposure based on a plausible extreme electoral scenario, to enablc

informed public debate on the sustainability of the proposed mechanism.
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100. A mcmber of the public, Frank Mutuma Mwiti, proposed a two-tiered model as a

fiscally neutral alternative to address the two-thirds gender principle. Under the

first tier, the existing 47 County Woman Representative seats under Article
97(1Xb) would be redesignated as 'County Gender Balance Seats', to be filled by

whichever gender is under-represented, without increasing the size of Parliament.

Undcr the second tier, the proposed top-up mechanism in the Bill could be retained

as a conditional backstop, triggcrcd only ifthe gender deficit cannot be resolved

through full utilisation ofthe 47 redesignated scats.

2.2.7.4 General Supportfor the Bill

101. CROWN'lrust, through the Women's Steering Committee, fully supported the

Bill as a constitutionally faithlul and neccssary intervcntion to cure Parliament's

longstanding failurc to implement the two-thirds gender principle. The Steering

Committec welcomed the post-election nomination mechanism as a predictable

and automatic safeguard that anchors compliance on actual election results while
respecting voter choice, and noted that the mcchanism mirrors the county-level

framework under Article 117(b). 'lhe Stcering Committec also endorsed the

constitutionalising of the enforcement mcchanism, arguing that reliance on

ordinary legislation has proven inadequate and vulnerable to political inertia.

102. Kenya Womcn Parliamentary Association (KITWOPA) fully supported the Bill,
dcscribing it as a historic and long-overdue intervention. On the five percent

allocation for persons with disabilities, it endorsed the principle however

recommcnded a phased approach over four parliamentary terms, to allow
institutions to adjust gradually while rcmaining faithful to constitutional
principles. KIIWOPA further called for clear statutory guidelines, objective

eligibility criteria, transparcncy in ranking, and public disclosure of party list
selcction processes, and recommcnded that the IEBC be empowered to audit and

rcject non-compliant lists.

103. FIDA-Kenya firmly supported the Bill as a constitutionally mandated corrective

mcasurc, anchored in Articles 27,81 and 94 of the Constitution. The Stakeholder

emphasised the intersectional dimension of represcntation, noting that women

with disabilities facc compounded discrimination and must be specifically

included in thc live pcrccnt quota. The organisation further called for
complementary legislation on campaign hnancing cquity, stronger enforcement

against elcctoral violcncc, and gender-responsive political party frameworks. It
also highlighted the I{igh Court's 2024 decision in Kenya Human Rights
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Commission & Others v IEBC, which reaffirmed that party lists must comply with

constitutional equality standards and that the IEBC has a binding duty to reject

non-compliant lists, and urged explicit sanctions for violations.

104. LSK submitted that women and persons with disabilities have been historically

marginalised in Kenya's political life. The 2010 Constitution introduced the

two-thirds gender rule and the five percent rule as transitional corrective measures.

Submissions cautioned that reliance on post-election nomination formulas risks

entrenching patronage and undermining the transformative intent of affirmative

action.

105. Maendeleo ya Wanawake Organisation (MYWO) urged Parliament to

demonstrate full support for the Bill, emphasising that the proposcd additional

seats are not a favour extended to women, but a constitutional requirement that

affirms equality as a national duty. The organisation argucd that excluding women

is more costly than including them, because equality should not be vicwed as

optional but as a constitutional duty. It urged priority in nomination for women

who have actively championed gender equality and empowerment, called for

strong action against political violence targeting women in politics, and cautioned

that the additional seats should be subject to a review after two general elections

to assess progress and prepare for the day when women can achieve the two-thirds

threshold through elections alone. The Stakeholder further proposed establishing

a structured framework for collaboration between MYWO, elccted, and

nominated women lcaders.

2.2.7.5 Concerns with lhe Bill

106. LSK noted that creating permanent additional scats departs from the

Constitution's transitional design and could distort Parliament's representative

character. They warned that nomination formulas controlled by political parties'

risk tokenism, making women and PWDs accountable to party structures rather

than the electorate. Concems were also raised about llscal costs of expanded

membership and the Bill's failure to addrcss structural barriers such as opaque

party practices, inaccessible electoral processes, and socio-cultural impediments.

107. While supporting the Bill's objective of accelerating equality, stakeholders urged

Parliament to ensure reforms are transparent, proportionate, time-bound, and

consistent with constitutional values. l'he Stakeholder argucd that genuine

inclusion requires upstream reforms to parfy practices, with fallback mechanisms

serving only as a constitutional safeguard.
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2.2.7.6 Alternative Policy Approaches

108. I.SK proposed that sustainable implementation of the two-thirds gender principle

and mcaningful inclusion of persons with disabilitics be pursued primarily through

rcforms targeting political party processes and electoral participation, rather than

through expansion of parliamentary seats.

109. l'he Society maintaincd that affirmative action was envisaged as a transitional,

corrcctivc measure aimed at levelling the playing field, and that the Bill's proposal

to create additional seats risks converting these mcasures into permanent fixttues,

thereby distorting the representative character of Parliament. Three key reforms

were proposed: first, amending the Political Parties Act to require that at least one-

third of candidates nominatcd by each party for elective positions are women, and

at least five pcrccnt are pcrsons with disabilitics; sccond, empowering the IEBC

and the Registrar of Political Parties to enforce compliance through financial

pcnalties, including reduction or suspension of public funding and rejection of
non-compliant party lists; and third, requiring political parties to publish their

nomination critcria and candidate selcction processes, subject to independent audit

by the Itcgistrar ofPolitical Parties.

I10. LSK proposed that thc nomination formulas in the Bill should operate only as a

last resort corrective measurc, to be triggered only if, after declaration of election

rcsults, Parliament still fails to meet the two-thirds gcnder rulc or the five percent

rule. l'his sequcncing, thc Socicty argucd, ensures that affirmative action remains

transitional, empowering marginalised groups to compete equitably, while the

fallback mechanism provides a safety net against systemic failure. LSK
maintained that thcse reforms would address the root causes of exclusion and

strengthen democratic participation without altering the constitutional architecture

ol Parliament.

I I 1. I-SK emphasised strengthening political party accountability as the primary

pathway to inclusion. Proposed measures includcd mandatory candidate quotas

for womcn zmd PWDs, cnforceable sanctions for non-compliance, and transparent

nomination processes subject to independent audit. Stakeholders further

recommended reframing the Bill's nomination formula as a fallback mechanism,

activated only after partics fail to meet quota obligations, thereby preserving the

transitional character of affirmative action.
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CHAPTER THREE: COMMITTEE OBSERVATIONS

3.1 Introduction

I 12. I-Iaving considered the Bill and the submissions received thereon, the Committee

made the following observations.

3.2 Clause 3 - Amendment to Article 90 (Party Lists)

I 13. fhc Committee observed that multiple stakcholdcrs raiscd concems regarding the

mechanisms used by political parties to generate lists. 'l'he Kenya National

Commission on I-Iuman Rights (KNCFIR) and the African Women's Studies

Centre (AWSC) both sought to strengthen intcmal democracy, with KNCIIR
proposing the insertion of the word "objective" to mandate merit-bascd selections,

and AWSC proposing alternating gendcrs (femalc first). Converscly, the Office of
the Registrar of Political Parties (ORPP) and the State Department for Gcnder

Affairs (SDGAAA) argued that these internal proccdures are already covered by

existing statutes or belong striclly in regulations. On this matter, thc Committee

notes that while detailcd operational rules belong in statutes and where nccessary

subsidiary legislation, the core principle of democratic involvcmcnt in the

generation of party lists must bc elcvated as a constitutional baselinc guarantec to

prevent its erosion.

114. The Committee observed that the National Gendcr and Iiquality Commission

(NGEC) proposed narrowing the clausc by inserting "special interest group"

before "members". The Committee notes that this would not be advisable . Clause

3(d) is intentionally broad and meant to democratize list generation for all party

members, not just special interest categories.

ll5. Ihe Committee observed that stakeholdcrs representing marginalized groups,

including the Consortium of Disabled Persons Organisations in Kenya (CDPOK)

and KNCHR, pushed for rigid safcguards, such as replacing thc phrase "to the

greatest extent possible" with mandatory 50% quotas in winnable positions and

strict minimum representation thresholds. 'I'he Committee observed that while it
validates the need for mcaningful, non-symbolic inclusion, embedding highly
specific operational quotas, independent audits, and mandatory consultation

frameworks directly into the Constitution introduccs rigidity. Such mechanisms

are more effectively implemented and adjusted through the Elections Act and

IEBC regulations.
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116. The Committee further observed concems from the IEBC regarding a lack of
clarity on dcfinitions for Article 100 marginalized groups and the challenge it
would pose to implementation of clause 3(e). The IEBC has therefore proposed

that Parliamcnt be required to enact legislation under Article 100. The Committee

noted these concerns and further observed that Article 100 of the Constitution

alrcady expressly contemplates legislation to promote representation of
marginalized groups. Parliament is thereforc already mandated to enact laws that

dcfine and operationalizc these categories. Accordingly, restating this obligation

in Clause 3(c) would be redundant.

I 17. The Committee observed that there was stakeholder interest in introducing a two-
tcrm limit for nominated scats,, with the IEBC welcoming it as a tool to prevent

the monopolization of affirmative action spaces, while the ORPP suggested

shortening thc limit to a singlc term.

I 18. The Committee noted that the Kenya Law Reform Commission (KLRC) observed

that the term limit clause had inadvertently excludcd National Assembly special

interest nominees undcr Article 97(lXc) fiom the term limit, creating an

inconsistency with the Senatc. 'fo preserve the core principle of leadership

rcnewal, the Committee observed that this clause needed to be amended to ensure

the term limit applies uniformly to all categories of nominated members across

both Houses of Parliament.

119. Lastly, on this clause, the Committee observed that the Law Society of Kenya

(LSK) recommended the total deletion of Clause 3. LSK argued that the proposed

amendments do not fill any genuine constitutional gap and merely restate

principles already robustly regulated wrder Articles 10,27,91, and 100, which are

safely opcrationalized via the Elections Act and Political Parties Act.

3.3 Clause 4 - Amcndment to Article 97 (Mcmbership of the National
Assembly)

(a) Enlorcement and Timelines of the Two-Thirds Gender Top-Up

Mechanism (Clause 4(b))

120. The Committee observed that the African Women's Studies Centre (AWSC)

raised concems that the currcnt wording for the gender top-up mechanism is

indeterminate and non-self-executing, risking a continuation of historical failures

to implement Article 27(8). 'fo remedy this, AWSC proposed a self-executing

mechanism requiring the Independent Electoral and Boundaries Commission
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(IEBC) to automatically allocate and declare additional special seats within seven

days of general election results, conditioning the lawful constitution of the

Assembly on compliance.

l2l. the Committee further observed that the Electoral Law and Govemancc Institute

for Africa (ELGIA) noted that Clause 4(b) repcats the phrase "not more than fwo-

thirds of the member.s are of the same gender" at both the beginning and end of
thc provision. The Committec observed that a dcletion of the redundant phrasc

would streamline the text and maintain precisc legal coherence.

(b) Calculation Denominalor and Safeguards for the 5% PLI/D Quota
(Clause a(4Gi))

122. The Committee observed that multiple stakeholders raised concerns regarding

how the five percent disability quota would be mathematically determined and

protected. The National Gender and Equality Commission (NGEC) cautioned that

calculating lhe 5Yo quota using the total membcrship of thc National Assembly

(which includcs affirmative action seats) risks double-counting and diluting equity

across groups. NGEC proposcd pegging the calculation strictly to the 290 directly

elected constituency members to kcep the quota clear and fair.

123. The Committec observed that the 5% quota is a minimum floor, not a maxtmum

ceiling, meaning the constitutional rcquirement o[ inclusion is not undermined

regardless of whether the 290 or 349 membcrship ligure is uscd as the

denominator, and that the IEBC is best placcd to manage these operational details.

124. The Committee lurther observed that the National Council for Persons with

Disabilities (NCPWD) and the Consortium of Disabled Persons Organisations in

Kenya (CDPOK) noted that Clause 4 does not spccify a verification mechanism

for disability status, leaving the quota vulnerable to abuse. The Committee noted

that while the quota principle must be stated in the Constitution, verification
mechanisms should be anchored in legislation and regulations that link cligibility
directly to NCPWD certification.

(c) Quota Sequencing and Intersectionality

125. Ihe Committee observcd that the IIIIIC and IILGIA both highlightcd practical and

institutional challenges in simultancously implementing the two-thirds gender rule

and the 5% disability quota, noting that adjustments for one requirement could

inadvertently disrupt the other. The IEBC also raiscd the issue of intersectionalify,
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noting that the currcnt drafting fails to account for individuals who belong to more

than one marginalizcd group.

126. 'l'he Committee observed that to prevent interpretive conflicts, ELGIA proposed

a statutory sequencing rule where the IEBC would first apply the gender top-up
mcchanism, followed by the calculation of the 5% PWD quota, while ensuring the

PWD list itself respects gcnder balance (not more than two-thirds of either
gcnder).

127. 'l'he Committec obscrved that the African Women's Studies Centre (AWSC) and

the Maendcleo ya Wanawake Organization (MYWO) pointed out that Clause

a(a)(ii) fails to secure gender balance within the disability quota, risking a scenario

whcre one gendcr is privilcgcd over the othcr, and ignores the distinct lived

experiences of men and women with disabilities. AWSC, on their part, proposed

embedding a strict 50:50 gcnder parity split within the 5%o quota to align with
Articlc 27.

(d) Representative Democracy vs. Performance-Based Corrective Models

128. The Committee observed that Outreach for Action Kenya argued that relying
hcavily on post-election corrective nominations dilutes voter agency, shifts the

rcprcscntational philosophy of Kenya, and creates a perverse incentive for
political parties to undcr-invcst in fielding female candidates. To protect

democratic legitimacy, thcy proposed a performance-based model where post-

election gender gaps are filled sequentially from a national pool of the best-

pcrforming, unelectcd constituency candidates of the under-represented gender

who cross a minimum vote thrcshold.

129. l'he Committce furthcr observed that the Kenya Law Reform Commission
(KLRC) wamed that an opcn-ended nomination framework could distort voting

dynamics, weaken thc mandate ol elected representatives, and lead to an

unprcdictable expansion of Parliament.

(e) Double Representation and lYording in Article 97(1)(c)

130. l'he Committee observed that the Officc of the Rcgistrar of Political Parties

(ORPP) notcd that although thc Bill deletes the express reference to PWDs from
Article 97( I )(c) to accommodate the new 50% quota, the residual word "including"
in that clause means PWDs could still be nominated under the general "special

interests" category. 1'o prevent PWDs from crowding out other groups like
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workers or youth, the ORPP recommended explicitly qualifying Article 97(lXc)
to exclude PWDs.

l3l. On this residual wording, the Committee observed that under the rules of
interpretation, the expression ofone thing is the exclusion ofthe other (expressio

unius est exclusio alterius). This means that the creation of a dedicated 5%o quola

legally separates PWDs from the general catch-all category. Furthermore, since

lhe 5Vo quota functions as a floor rather than a ceiling, any incidental double

representation carries no harm.

A Fiscal Sustainability and Tolal Deletion of the Clause

I 32. The Committee observed that the Law Society of Kenya (l,SK) proposed the total

deletion ofClauses a(aXii) and 4(b). LSK argued that an open-ended, unspecified

number of corrective nominations creates an unpredictable, escalating wage bill
that violates the principles of public finance undcr Article 201. They further

argued that the provisions are constitutionally redundant, risk fueling voter apathy

against women perceived as token nominees, and that inclusion should instcad be

achieved via mandatory intemal party quotas enforced through the Political Parties

Act.

133. The Committee observed that the KLRC and the National Treasury similarly

expressed serious concerns that adding an estimated 17 to 18 members for the

PWD quota alone creates massive, unaddressed fiscal implications that threatcn

ongoing fiscal consolidation efforts.

3.4 Clause 5 - Amendmcnt of Article 98 (Membership of the Senate)

(a) Scope of Representation and the Denominator for the 5% Pll/D Quoto
(Clause 5(a))

134. The Committee observed that the National Gender and Equality Commission

(NGEC) proposed substituting the Bill's PWD provision with an expanded clause

that includes additional reserved seats for youth (four members) and ethnic

minorities/marginalized communities (four members) in the Senate. The

Committee noted this expansion and observed that Clause 5(a) is strictly intended

for disability inclusion, and introducing youth or minority quotas without existing

statutory definitions under Article I 00 would create severe implementation

challenges for the IEBC.
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135. The Committee observed that NGEC similarly recommended that the 5%

disability quota in the Senate be calculated strictly from the 47 directly elected

Senators to avoid double-counting affirmative measures and to ensure equity

across groups. 'l'hc Committcc notcd this recommendation, but reiterated that

because thc 5%o quota is a minimum safeguard, the constitutional promise remains

intact regardless of the denominator used, and the operational formulas are best

managed by the IEBC.

(b) Quota Sequencing, Verification, and Interseclionalitlt (Clause 5(a) &
s(b))

136. The Committec observed that the Independent Elcctoral and Boundaries

Commission (IIIBC) and the National Council for Persons with Disabilities

(NCPWD) raised operational concems regarding the simultaneous

implementation of the two-thirds gender rule and the 5%o disability quota in the

Senate. They noted that adjusting for one quota could disrupt the other, and that

the Bill fails to clarifo how intersectional candidatcs belonging to multiple
marginalizcd groups should bc counted.

137. 'l'he Committec observed that the NCPWD also highlighted the absence of a

constitutional mechanism to verify genuine disability status, waming that the

quota is highly vulnerable to abuse and tokenistic nominations.

138. The Committee considered thcse submissions and observed that while verification
mechanisms linking cligibility to NCPWD certification should be anchored in
subsequent legislation and not constitutional tcxt. The Committee recommended

a sequencing rule where the IEBC first applies the gender top-up mechanism,

followed by the computation and allocation of thc 5% PWD quota, ensuring the

PWD list itself respects gender balance (not more than two-thirds of either

gender).

@ Retaining a Fixed Minimum Floorfor PIAD Senale Seats

139. l'hc Committee observed that the Kenya Law Reform Commission (KLRC) and

the Consortium of Disabled Persons Organisations in Kenya (CDPOK) cautioned

against deleting the Senate's two fixed PWD seats and replacing them entirely with
a proportional formula. They observcd that if the Senatc's total membership is

reduced in the future, a purely proportional 50lo quota would reduce the certainty

of PWD representation.
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140. The Committee observed that under the Bill's proposed 57o formula, the Senate's

current membership yields 2.35 seats, which mathematically translates to three

members. To provide a safety net and guarantee bascline representation regardless

of future electoral shifts, the KLRC and CDPOK recommcnded maintaining a

minimum floor of at least two guaranteed PWD seats alongside the proportional

threshold. The Committee considered these submissions and noted that to

safeguard against future electoral or demographic shifts, it would be prcferable to

introduce an amendment to Clause 5(a) to cstablish a dual-layercd protection

mechanism: retaining a floor of at least two guaranteed PWD seats whilc
simultaneously applying thc five percent proportional threshold as a progressivc

target.

(d) Gender Parity lltithin Senate Disability Representation (Clause 5(d))

141. The Committee observcd that the African Women's Studics Centrc (AWSC) noted

that Clause 5(d) does not safeguard gender balancc within the disability quota,

creating a risk that onc gender could monopolize the seats and ignorc the distinct

lived experiences of men and womcn with disabilities. AWSC proposed

embedding a strict 50:50 gcnder parity split within the PWD quota to ensure

compliance with Article 27.

142. On this matter, the Committee observcd that while gcnder balance is an important

safeguard, the small size of the Senate makcs a 50:50 numerical division
mathematically impossible, as a 5oh quota translates to approximately threc

members which cannot be evenly split. 1'hc Committce noted that this operational

distribution should be left to the IEBC to balance after the general gender quota is

fulfilled.

(e) Enforcement and Ll/ording of the Senate Gender Top-Up Mechanism
(Clause 5(b))

143. The Committee observcd that the African Women's Studies Centre (AWSC)

raised concems that the Senate gender top-up mcchanism is indeterminate and

non-self-executing, leaving compliance vulnerable to discretionary delays that

perpetuate historical failures to implement A(icle 27(8). fo remedy this, AWSC

proposed a self-executing mechanism requiring the IEBC to automatically allocate

and declare additional special seats within seven days ofgcncral election rcsults,

prohibiting the Senate from lawfully sitting until compliance is achieved.
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144. The Committec further obscrved that the Electoral Law and Govemance Institute

for Africa (ELGIA) noted a rcdundancy where Clause 5(b) repeats the

constitutional phrase "not more than two-thirds of the membership of the House

are of the same gender".'fo resolve this, ELGIA recommended a deletion of the

redundant clause to streamline the text.

0 Regional Diversity and Oversight Rolesfor PWD Senators

145. Ihe Committee observed that the Consortium of Disabled Persons Organisations

in Kenya (CDPOK) proposed adding constitutional requirements for regional

diversity in the selection of PWD Senators to avoid concentrating representation

in a few counties, alongside explicitly empowering PWD Senators with a

strengthened oversight role to monitor disability inclusion and resourcc allocation

in county govemance. The Committee observed that while regional diversity

safcguards are valuable, they are more appropriately addressed through statutory

nomination rules, legislation, and regulations rather than constitutional drafting.

@ Fiscal Constroints and Tolal Deletion of the Clause

146. The Committee observed that the Law Society of Kenya (LSK) proposed the total

delction of Clauses 5(a) and 5(b). LSK argued that an open-ended, unspecified

number of post-election nominations creates an unpredictable and escalating

public wage bill that directly violates the principles of prudent finance under

Article 201. They further contended that the amendments are redundant, risk
causing public backlash and voter apathy against women due to perceptions of
tokcnism. and that gender and disability compliance should instead be achieved

through mandatory candidate quotas within the Political Parties Act.

3.5 Clause 6 - Article l0l (Elcction of Members of Parliament)

147 . The Committce observed that the Consortium of Disabled Persons Organisations

in Kcnya (CDPOK) proposed strengthcning Clause 6 to guarantee absolute

continuity and authenticity in the representation of persons with disabilities when

vacancies arise. They recommended a "priority replacement rule" requiring that

any vacancy in a seat reserved for PWDs be filled promptly by another qualified

person with a disability from the exact same category, thereby preserving internal

divcrsity and preventing the dilution ofrcprcsentation.

148. I'he Committee observed that CDPOK further proposed that replacements must

strictly follow the original party list order and be subjected to mandatory
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validation and ovcrsight from registercd Organizations of Persons with

Disabilities (OPDs) to protcct the process from political manipulation and elite

capture.

1 49. The Committee observcd that the Law Society of Kenya (LSK) recommended the

total deletion of Clause 6. LSK argued that Clause 6, which proposes to amend

Article 101 regarding the filling ofvacancies, is purely consequential and derives

its entire legal basis from the substantive changes introduccd undcr Clauses 4 and

5. The Committee observed that bccause I-SK has advocatcd for the total delction

of the gender top-up and 5% disability quotas in those preceding clauses, they

contend that Clause 6 is rendered entirely rcdundant, unnecessary, and incapable

of independent operation.

3.6 The Referendum Trigger and Constitutional Thrcsholds (Article 255 vs'

2s6)

150. l'he Committee observed that Outreach for Action Kenya raised a critical

constitutional question rcgarding whether the Bill falls undcr Article 256 as an

ordinary amendmcnt or triggers a mandatory refercndum undcr Arlicle 255. 1'hey

argued that by shifting Kcnya's rcpresentational philosophy from a purcly votcr-

determined model to an automatic post-election nomination modcl, the Bill alters

the exercise of popular sovereignty. Furthcrmore, they cautioned that crcating an

elastic, unpredictable parliamcntary size that expands post-elcction could bc

construed as fundamentally altering the structurc and protected functions of
Parliament undcr Article 255(l )(g).

151. Ihe Committee observed that, conversely, the National Womcn's Steering

Committee (NWSC) strongly rejectcd thc refcrcndum argumcnt, maintaining that

the Bill is safely within Article 256.'fhey argued that the post-election mechanism

is merely a targcted, minimally intrusivc remedial tool that mirrors the existing

county-level framework under Article 171(b), and therefore does not require a

referendum.

152. On the referendum qucstion, the Committee noted that the Bill does not alter the

fundamental structure of govemance or thc protectcd constitutional clauses

outlined in Article 255(l). Instead, the Committcc noted that thc proposcd post-

election top-up mechanism functions as a procedural remedy to actualize an

existing constitutional requirement rathcr than an overhaul of Kenya's electoral

system. Conscquently, the Committee concludcd that the Bill does not triggcr a

'
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mandatory referendum and can be processed through the ordinary parliamentary

amendment under Articlc 256 olthe Constitution.

3.7 Thc Fiscal Impact

153. The Committee observcd that the National Treasury and the Kenya Law Reform

Commission (KLRC) cxprcssed reservations regarding the Bill's lack of a hard

cap on correctivc nominations, noting that the Bill creates an open-ended,

unpredictable fiscal obligation. The National Trcasury cautioned that an escalating

public wage bill (covering salarics, allowances, and pensions) risks crowding out

devclopment expenditure, dcstabilizing the Mcdium-'Ierm Expenditure

Iiramcwork, and violating Articlc 201's mandate for prudent financial

managemcnt.

154. 'fhe Committee observcd that civil society organiz-ations, including the NWSC

and the African Womcn's Studics Centre (AWSC), pushed back against cost-

based objcctions, prescnting a joint report with the Institute of Economic Affairs
(lEA). They argued that gcndcr equality is an economic public good with high

developmental multipliers, and that even in a worst-case scenario, the annual

compliance cost would bc a negligible fraction of the national budget

(approximatcly Kshs. 4.84 billion, or Kshs. 83 per Kenyan, per year). They

maintained that constitutional compliance and the rulc of law should never be

subordinatcd to fiscal prcference.

155. On cost implications, the Committce observed that the Kenya Association of
Womcn Parliamentarians (KIiWOPA) acknowledged public concem but insisted

that constitutional compliance should not be reduccd to financial considerations.
'l'hcy noted that rcsistancc to the two-thirds gender rule has often been framed

around cost, yct the National Treasury has published no detailed analysis of the

cost implications. KE,WOPA recommcnded that thc National 'freasury undertake

and publish a comprehcnsivc cost-benefit analysis, showing the marginal impact

rclative to thc national budget and highlighting the long-term socio-economic

bencfits of inclusivc governance. Such analysis should also be incorporated into

civic education to counter misinformation.

3.8 Political Party Accountability, Post-Election Nominations, Inclusivity

156. l'he Committee obscrvcd that thc Law Socicty of Kenya (LSK) and the Federation

of Women Lawyers (IrlDA-Kenya) emphasized that reliance on post-election

nomination formulas risks fostering political patronage and reducing women and
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PWDs to token reprcsentatives beholden to party elites rather than the electorate.

LSK recommended shifting the primary burden of compliance onto political

parties by amending the Political Parties Act to enforcc mandatory candidate

quotas (such as a l/3 gender and 5o/o PWD rulc) across all competitive electivc

nominations, leaving the Bill's formulas strictly as a last-resort fallback

mechanism.

157. The Committee observed that multiple stakeholdcrs, including Maendeleo ya

Wanawake Organisation (MYWO), LSK and FIDA-Kenya, stresscd that formal

numerical equality is insufficient without addressing deep structural barriers like

campaign financing inequities, cultural biases, and electoral violence.

Furthermore, the Consortium of Disablcd Persons Organisations in Kenya

(CDPOK) pushed for structural support, like a dcdicated Disability Inclusion

Electoral Fund and mandatory acccssible polling infrastructure.

3.9 Phasedlmplemcntation

158. The Committee observed that KEWOPA strongly endorscd thc Bill's ovcrarching

objectives but raised unique institutional and strategic recommendations to ensure

its long-term political and fiscal sustainability. To mitigate the risk of a sudden,

disproportionate expansion of the National Assembly, KEWOPA proposed a

progressive realization model, recommending that the five percent disability quota

be phased in gradually over four parliamentary terms (approximately 20 years) to

allow state institutions time to adjust.
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CHAPTER FOUR: RECOMMENDATIONS

4.1 Committee Recommendations

159. Having considered Constitution of Kenya (Amendment) (No. 2) Bill (Senate Bills
No. 16 of 2025) and the submissions received thereon, the Standing Committee

on Justice, Legal Affairs and Human Rights recommends that the Senate ry
the Bill with amendments as proposed by the Committee.

160. The text of the amendments proposed by the Committee is attached to this Report

asAnns6.
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Annex I
Ann* 2

Annex 3

Ann*1
Annex 5

Annex 6

LIST OT'AI\II.EXURES

Minutes of the sittings of the Committee in considering the Bill

Copy ofthe Constitution of Kenya (Amendment) (No. 2) Bill,2025 (Senate

BillsNo. 16of2025)

Advertisement published nthe Daily Nation and Standard newspapers on

7ft October,2025

Copies of Stakeholder submissions on the Bill

Matrix of stakeholder submissions on the Bill
Text of the proposed Committee amendments to the Bill

a
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l3nt PA:RLIAMENT l5rrr SESSION

M NUTES OF THE 267NI SITTING OF TIiE STANDING COMMITTEE ONI
JUSTICE. LEGAL AFF MAN RIGHTS HELD ON TUESDAY.
3RD MARCH. 2025 AT 8:00 A.M. ON THE ZOOM ONLINE MEETING
PLATFOR]VI

PRESENT
l. Sen

2. Sen
3. Sen
4. Sen

5. Sen

Veronica W. Maina, CBS, MP
Andrew Omtatah Okoiti, MP
Daniel Kitonga Maanzo, EBS, MP
Crystal Kegehi Asige, MP
(Prof.) Tom Ojienda, SC, MP

ABSENT WITH APOLOGY
l. Sen. Wakili Hillary Sigei, CBS, MP
2. Sen. Karen Njcri Nyamu, MP
3. Sen. Raphael Chimera Mwinzagu, MP

SECRET RIAT

- Vice-Chairpers on (C ha i r ing)
- Member
- Member
- Member
- Member

- Chairperson
- Member
- Member

- Principal Clerk Assistant II
- Senior Clerk Assistant (Taking Minutes)
- Legal Counsel II
- Clerk Assistant III
- Research Officer III
- Media Relations Officer
- Public Communications Offrcer
- Audio Officer
- Pupil

l. Mr
2. Mr
3. Ms
4. Ms
5. Ms
6. lvlr
7. Ms
8. Mr
9. Ms

Charles Munyua
Boniface Kiambi
Faith Wangui
Angela Bonaya
Linet Aseka
Josphat Ngeno
Rosebella Ngesa

Zenton Williams
Anne Kigoro

MIN. N o-85912026 PRELIMIN ARIES

The meeting was callcd to order at seven minutes past eight O'clock and opened with a

word of Praycr.

MIN. NO. 8602026 ADOPTION OF THE AGENDA

Thc Agenda of thc mecting was adoptcd having becn proposed by Sen. Daniel Kitonga
Maanzo, EBS, MP and scconded by Scn. Andrcw Omtatah Okoiti, MP.
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MIN.NO.8612026 CONFIITMATIONOI'MINUTI]S

a) The Minutes ofthe 265th Sittlng were cont'rrmcd as a truc rccord of thc proceedings

having bc'en proposed by Sen. Andrew Omtatah Okoiti, MP and seconded by Sen.

Daniel Kitonga Maanzo, EBS, MP.

b) The Minutes ofthe 266th Sitting were confirmed as a lrue record of the proceedings

having been proposed by Sen. Crystal Kegehi Asige, MP and seconded by Sen'

Andrew Omtatah Okoiti, MP.

MIN. NO.862/2026 NSTITUTI KENY ENDM

SIGNED: ...........

NO.2) BILL.2025 (SENATE BILLS NO. 16 OF 2025)

The Committee resumed consideration of the Constitution of Kenya (Amendment)

(No.2) Bill, 2025 (senate Bills No. 16 of 2025) and was taken through a brief on the

practice in comparative jurisdictions for the inclusion and representation in Parliament

of women and p€rsons with disability.

During deliberations, Members -
1 notea that while the number of women elected to Parliament had increased

gradually from the I lth to l3rh Parliaments, it still fell short of the two-thirds gender

principle as mandated by the Constitution;
ii) observed the challenges presented in implementing the principle in aJirstpast-the-

post etectoral syrt"., ui compared to jurisdictions where the public voted for
parties which then nominated members to Parliament; and

iii) noted that the proposed top-up model would lead to a situation where one could

not predict the-number of members of Parliament, as this would be dependent on

the number of women elected in each electoral cycle. This, in tum, would have

implications on public finance.

The Committee further took note that previous efforts to enact legislation on the

principle had failed to attain the threshold for passage of a Bill to amend the
-Constitution, 

and underscored the need for extensive sensitization of the public,

stakeholders as well as Members of Parliament to support and vote in favour of the Bill.

Thereupon, the Committee resolved to proceed with consideration of the Bill as

previously resolved, including the stakeholder engagements and public hearings

icheduled during the months of March and April, respectively.

MrN. NO. 863t2026 ADJOURNMENT

The Chairperson adjoumed the meeting at thirty Iive minutes past nine O'clock. The

next me€ting will be held on Thursday, 5th March, 2026 at 8.00 a.m.

DArE:................:1.:!.....!...:....?...-'-.J.S................

I
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I3rrt PARLIAMENT lsrtr SESSION

MINUTES OF THE 268TII SITT ING OF THE STANDING COMMITTEE ON
STI LEGAL AIRS A D HUMAN HTS HELD D Y

I()TH MARCH 2026 AT E:00 A.M. ON THE M ONLINE MEET INGoo

I
2
3

4
5

PLATFORM

PRESENT
Sen. Wakili Hillary Sigci, CBS, MP
Sen. Andrew Omtatah Okoiti, MP
Sen. Karen Njeri Nyamu, MP
Sen. Daniel Kitonga Maanzo, EBS, MP
Sen. @rof.) Tom Ojienda, SC, MP

ABSENTWITHAPO Y
l. Sen. Veronica W. Maina, CBS, MP
2. Sen. Crystal Kegehi Asige, MP

3. Sen. Raphael Chimera Mwinzagu, MP

SECRE TARIAT
Ms. Mercy Thanji
Mr. Charles Munyua
Mr. Boniface Kiambi
Ms. Faith Wangui
Ms. Angela BonaYa

Mr. Jackson Matheshe

Ms. Linet Aseka
Mr. KennedY Owuoth
Mr. Josphat Ngeno

Ms. Rosebella Ngesa

Mr.Zenlon Williams
Ms. Anne Kigoro
Ms. Birisio Anna
Mr. Ham Mulaa

- Chairperson (C hair ing)
- Member
- Member
- Member
- Member

- Vice-Chairperson
- Member
- Member

1.

2.
3.

4.

5.

6.
'1.

8.

9.
10.

ll.
12.
13.

t4.

- Deputy Director, Litigation & Compliance
- Principal Clerk Assistant II
- Senior Clerk Assistant
- Legal Counsel II
- Clerk Assistantlll (Iaking Minutes)
- Research Officer III
- Research Oflicer III
- Fiscal Analyst
- Media Relations Omcer
- Public Communications Oflicer
- Audio Officer
- Pupil
- Pupil
- Pupil

MrN. NO.864t2026 PRELIMINARIES

The mecting was callcd to ordcr at thirteen minutcs past eight O'clock and opened with
a word of Praycr.
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MrN. NO.8652026 At) ION OF TITD ACENDA

The Agenda ofthe mecting rvas adoptcd having bccn proposcd by Scn. Karcn Njcri

Nyamu, MP and secondcd by Scn. Androv Omtatah Okoiti, MP.

MIN.NO.866t2026 CONFIRJVIA TION OF MINUTES

The Minutes of the 267th Sitting were confirmed as a true record of the proceedings

having been proposed by Sen. Andrew Omtatah Okoiti, MP and seconded by Sen.

(Prof.) Tom Ojienda, SC, MP.

MIN. NO. 867n026 THE CONSTITUTIO N OF KENYA (A ENDMENT)
NO.2 202 TE BILLS .16 0 202BILL EN

The Committee resumed its consideration of the above captioned Bill whereupon it
was taken through a Brief on the financial implications of implementing the proposals

contained in the Bill.

During deliberations, Members -
i) noted that, based on the average number of women elected to Parliament in the

2013, 2017 and 2022 general elections, attaining the not more than two-thirds
principle would require the nomination of an additional 63 women MPs to the

National Assembly and 4 women to the Senate;

iD further noted that the cost of maintaining these additional 67 Members of
Parliament would amount to approximately Kshs. 3.87 billion annually; and

iiD observed that attainment of the 5% quota for persons with disabilities (PWDs)

would require an average of 2 additional seats in the Senate and 6 seats in the

National Assembly. In this regard, it was noted that the total cost of
accommodating 8 new Members representing PWDs would amount to

approximately Kshs. 162.4 million annually.

Thereupon, the Committee resolved that a summary of the costing analysis be included

in the Committee Report on the Bill.

MrN. NO. 868n026 ANY OTHER BUSINESS

Court of Appeal Judgment in Civil Appeal No. E884 of 2024:The National Assembly v

Il/anjiru Gil<onyo and 9 others

Members were informed that, following delivery of the Court of Appeal Judgment the

above captioned matter relating to constitutionality of the National Govemment

Constituency Development Fund Act,20l5, Katiba Institute had filed a Record of
Appeal at the Supreme Court challenging the judgment of the Court of Appeal.

Following deliberations, it was rcsolved that the Dircctorate of Litigation and

Compliance prepares a brief on the matter for consideration by the Committee at its
next meeting.
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MIN.NO.8692O26 ADJOI'NNMEIIIT

Ito mcaing *rs adjourncd A fityolnc mlnutcs pEtt cight O'cloch. Thc ncxt mcctlng

wonld bc hcld on Thurrday, l2)Mu&,2026,

SIGNEI)
(crr IRPERSOr9

;
t-
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I3lII Pf,IILIAMENT ; 5'I'II SESSION

MINUTES OF TIIE 2701I' SITTING OF TIIE STANDING COMMITTEE ON
.II TSTI(-T'.. LEG A L AFFA IRS AND [It MAN RIGI{TS HELD o MrlNNA Y

I
2

3

4
5

6NIMA 2026 AT 9:0 TF
INMACHAKOS COUNTY

PRESENT
l. Scn. Wakili Hillary Sigei, CBS, MP
2. Sen. Danicl Kitonga Maanzo, EBS, MP
3. Sen. (Prof.) Tom Ojienda, SC, MP

ABSENTWITH APOLOGY
Sen. Veronica W. Maina, CBS, MP
Sen. Karen Njeri Nyamu, MP
Sen. Andrew Omtatah Okoiti, MP
Scn. Crystal Kegchi Asige, MP
Sen. Raphael Chimera Mwiruagu, MP

SECRETARIAT

B s RAT

- Chairperson
- Member
- Member

- Vice-Chairpcrson
- Member
- Membcr
- Member
- Member

- Principal Clerk Assistant II
- Senior Clerk Assistant (laking Minutes)
- Legal Counscl II
- Clerk Assistant III
- Research Officer III
- Media Relations Officer III
- Fiscal Analyst
- Serjeant at Arms
- Audio Officer

l. Mr
2. Mr
3. Ms
4. Ms
5. Mr
6. Mr
7. Mr
8. tvlr
9. Mr

Charles Munyua
Boniface Kiambi
Faith Wangui
Angela Bonaya
Jackson Matheshe
Josphat Ngeno
Kennedy Owuoth
John Lekampule
Zenton Williams

INA ENDANCE

List Annexed

MIN. 875t2026 PRELIMINARIES

The meeting was callcd !o order at seven minutes past ten O'clock and opened with a

word of Prayer, This was followcd by introductions of the Members, Secrotariat and

stakeholders prcsent.
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MIN. NO. E76l2026 AI'OPTION OF TITE AGENDA

The Agenda of the meeting was adoptcd havlng bccn proposcd by Scn. Danicl Kitonga
Maanzo, EBS, MP and sccondcd by Sen. (Prof.) Tom Ojienda, SC, MP.

MIN. NO.8?7/2026 THE CONSTITUTION OF KENYA (AMENDMENT)
BILL.2025 (SENATE BILLS NO. 16 OF 2025)

The Committee resumed deliberations on the Constitution of Kenya (Amendment) (No.

2) Bill, 2025 (Senate Bills No. 16 of 2025), which seeks to amend Articles N,n,98
and l0l ofthe Constitution to operationalize the two-thirds gender principle, guarantec

representation of persons with disabilities @WDs), introduce term limits for party-list
members, and strengthen democratic generation of political party lists.

Upon invitation by the Committee, the following stakeholders presented their

submissions on the Bill -
l. Offrce of the Attomey General and Department of Justice;

2. National Gender and Equality Commission;
3. Independent Electoral and Boundaries Commission; and

4. Office of the Regisrar of Political Parties.

Due to lapse of time, the Committee resolved to continue with the stakeholder

engagement in the aftemoon.

MIN. NO.878/2026 ADJOURNMENT

The Chairpenon adjoumed the meeting at five minutes past one O'clock. The next

meeting wilt be held on same day at 2.00 p.m.

SIGNED: .........

DATE: ............*.*..:. 1. ao26

Scennod wlth
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l3lrr PAITLIAMENT | 5fl1 SESSION

MIMJTES OF THE 27IST SITTING OF THE STANDING COMMITTEE ON
JUSTICE. LEGAL AFFAIRS AND HUMAN RIGI.ITS I{F"I,T) N MONDAY.o
I6n| MARCH.2026 AT 2:OO P.M. AT FOUR POINTS BY SHERATON HOTEL.
IN MACHAKOS COUNTY

PRESENT
l. Sen. Wakili Hillary Sigci, CBS, MP
2. Sen. Daniel Kitonga Maanzo, EBS, MP
3. Sen. (Prof.) Tom Ojienda, SC, MP

ABSENTWI HAPOLOGY

- Chairperson
- Member
- Member

l. Sen
2. Sen
3. Sen

4. Sen

5. Sen

Veronica W. Maina, CBS, MP
Karen Njeri Nyamu, MP
Andrew Omtatah Okoiti, MP
Crystal Kegehi Asige, MP
Raphael Chimera Mwirzagu, MP

- Vice-Chairperson
- Member
- Member
- Member
- Member

- Principal Clerk Assistant II
- Senior Clerk Assistant (laking Minules)
- Legal Counsel II
- Clerk Assistant III
- Research Officer III
- Media Relations Officer III
- Fiscal Analyst
- Serjeant at Arms
- Audio Officer

PRELIMINARIES

SECRETARIAT
l. Mr. Charles Munyua
2. Mr. Boniface Kiambi
3. Ms. Faith Wangui
4. Ms. Angela Bonaya
5. Mr. Jackson Matheshe

6. Mr. Josphat Ngeno
7. Mr. Kennedy Owuoth
8. Mr. John Lekampule
9. l,tlr. Z,enton Williams

INATTENDAI\CE

List Annexed

MIN. NO.87912026

the mccting was called to order at five minutcs past two O'clock and opened with a

word of Prayer.
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MIN. NO. E80/2026 ADOPTION OT TTII.: ACI'NDA

The Agenda of the mccting was adoptcd hnving bccn proposcd by Scn. (l'rof.) 'l'om

Ojienda, SC, MP and scconded by Scn. Danicl Kitonga Maanzo, EIIS, MP.

MIN. NO. EEI/2026 THE CONSTITUTION OF KENYA (AMENDMENT)

BILL.2025 (SENATE BILLS NO. 16 OF 2025)

The Committee rcsumed deliberations on the Constitution of Kenya (Amendment) (No'

2) Bill,2025 (Senate Bills No. 16 of 2025), which seeks to amend Articles 90,97,98
and l0l ofthe ConSitution to operationalize the tu,o-thirds gender principle, gualantee

representation of persons with Jisabilities (PWDs), introduce term limits for party-list

members, and strengthen democratic generation of political party lists.

Upon invitation by the Committee, the following stakeholders presented their

submissions on the Bill -
1. Kenya l,aw Reform Commission;
2. National Council for Persons with Disabilities; and

3. Law Society of Kenya.

During deliberations -
a) ii was noted that the invited stakeholders supported the Bill in principle, noting

that it seeks to address longstanding constitutional gaps in the implementation of
the two-thirds gender principle and representation ofpersons with disabilities; and

b) concerns were raised regarding implementation modalities, including the formula

for allocating additional seats, verification of disability status, and the need for
consequential amendments to electoral legislation to support effective

operationalization of the proposed constitutional changes.

Thereupon, the Committee took note of the scheduled further stakeholder engagements

and public hearings on the Bill, following which it would proceed to consider the

submissions received and to prepare its Report thereon for tabling in the Senate.

MIN. NO. E82l2026 ADJOURNMENT

The Chairperson adjoumed the meeting at thirly five minutes past three O'clock. The

next meeting will be held on Tuesday, l7'h March, 2026 at 8.00 a.m.

SIGNED: ...........

7e 1.ao2b
DATE
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l3trr Pf,IILIAMENT l5rrr sEssIoN

MINUTES OF THE 274TII SIT'TING OF THE STAI\IDING COMMITTEE ON
JUSTI(.N I.NCAI - AT'FAIRS AND H ltt a N Dra:HTs HEI N rlN M.INTI AYI
23 ARCI{- 2026 AT 9:00 A-M- AT [' I III PO INTS RV SI{ERATON HOTT:I,.RDM

INMACH OS COUNTY

PRESENT
l. Sen. Wakili Hillary Sigei, CBS, MP
2. Sen. Veronica W. Maina, CBS, MP
3. Sen. Andrew Omtatah Okoiti, MP

ENTWITHAPOLOGY

- Chairperson
- Vice-Chairperson
- Member

l. Sen

2. Sen
3. Sen
4. Sen
5. Sen

SECRETARIAT
I . Mr. Hassan Odhowa
2. Mr. Charles Munyua
3. Mr. Boniface Kiambi
4. Ms. Faith Wangui
5. Ms. Angela Bonaya
6. Mr. Jackson Matheshe

7. Mr. Josphat Ngeno

8. Ms. Rosebella Ngesa
9. Mr. KennedY Owuoth
10. Mr. John Lekampule
I I . lvIr. Zenton Williams

Raphael Chimera Mwinzagu, MP
Karen Njeri Nyamu, MP
Crystal Kegchi Asige, MP
Daniel Kitonga Maanzo, EBS, MP
(Prof.) Tom Ojienda, SC, MP

- Member
- Member
- Member
- Member
- Member

- PCA V HoD, Govemance Committees
- Principal Clerk Assistant II
- Senior CIerk Assistant
- Legal Counsel II
- Clerk Assistant lll (laking Minutes)
- Research Officer trI
- Media Relations Officer
- Public Communications Officer
- Fiscal Analyst
- Serjeant at Arms
- Audio Officer

INATTENDANCE

List Arurexed

MIN. NO.89212026 PIIELIMINARIES

Thc meeting was called !o order at seven minutes past ten O'clock and opened with a
word of Prayer. This was followed by introductions from the Members, Secretariat and
stakeholders present.
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MIN.NO 493t2026 ADOPTION OF THE AGENDA

MrN. NO.894/2026 THE CoNsTITTJTION oF' KENYA (AMENDMENT)
(NO.2) BILL.2025 (SENATE BILLS NO. 16 OF 2025)

The Commiftee resumed deliberations on the Constitution of Kenya (Amendment) (No.

2) Bill, 2025 (Senate Bills No. 16 of 2025), which seeks to amend Articles 90, 9'l ,98
and l0l of the Constitution to operationalize the two-thirds gender principle, guarantee

representation of persons with disabilities (PWDs), inEoduce term limits for party-list

members, and suengthen democratic generation of political party lists.

Upon invitation by the Committee, the following stakeholders presented their

submissions on the Bill -
l. Maendeleo ya Wanawake;

2. National Women's Steering Comminee; and

3. African Women Studies Centre, University of Nairobi

Thereupon, the Comminee thanked the stakeholders for their submissions on the Bill
and resolved to deliberate further on the same.

MIN. NO.895/2025 ADJOURN MENT

The Agenda of the meeting was adopted having becn proposed by Sen. Veronica W

Maina,CBS, MP and seconded by Sen. Andrew Omtatah Okoili, MP.

The chairperson adjourned the meeting at fifty minutes past twelve o'clock. The next

meeting will be held on the same day, Monday,23'd March, 2026 at2'00 p'm'

SIGNED

Psge 2 of2
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OF THE 275TII SITTIN NDING CO
JUSTICE. LEGAL AFFAIRS AND HUMAN RIGHTS HELD ON MONDAY.
23ItD MARCH -2026 AT 2:00 P.M. AT F'OUR PoINTS BY SHE IIATON IIOTEt,-
IN MACHAKOS COUNTY

PRESENT
l. Sen. Wakili Hillary Sigei, CBS, MP
2. Sen. Veronica W. Maina, CBS, MP
3. Sen. Andrew Omtatah Okoiti, MP

ABSENTWITH APOLOGY

- Chairperson
- Vice-Chairperson
- Mcmber

l. Sen
2. Sen
3. Sen
4. Sen
5. Sen

SECRETARIAT
Mr. Hassan Odhowa
Mr. Charles Munyua
Mr. Boniface Kiambi
Ms. Faith Wangui
Ms. Angela Bonaya
Mr. Jackson Matheshe
Mr. Josphat Ngeno
Ms. Rosebella Ngesa
Mr. Kennedy Owuoth
Mr. John Lekampule
Mr. Zentan Williams

Raphael Chimera Mwinzagu, MP
Karen Njeri Nyamu, MP
Crystal Kegehi Asige, MP
Daniel Kitonga Maarzo, EBS, MP
(Prof.) Tom Ojienda, SC, MP

- Member
- Member
- Membcr
- Mcmber
- Member

- PCA V HoD, Governance Committees
- Principal Clerk Assistant [I
- Senior Cleik Assistant '

- Legal Counsel II
- Clerk Assistantlll (Taking Minutes)
- Research Offtcer III
- Media Relations Officer
- Public Communications Officer
- Fiscal Analyst
- Serjeant at Arms
- Audio Officer

I'ITE,LIMINARIES

l.
2.
3.
4.
5.
6.

7.
8.
9.
l0
l1

INATTENDANCE

List Annexcd

MrN. NO.896/2026

The mecting was called to ordcr at two O'clock and opcncd with a wotd of Prayer
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MIN. NO.8972026 ADOPTION OF TIIE AGENDA

The Agenda of the meeting was adopted having been proposed by Scn, Veronica W.

Maina" CBS, MP and seconded by Sen. Andrew Omtatah Okoiti, MP.

MIN. NO.8982026 THE CONSTITUTION OF KENYA (AMnNPMENT)
(NO.2) BILL.2025 (SENATE BILLS NO. 16 OF 2025)

The Commi$ee resumed deliberations on the Constitution of Kenya (Amendment) (No.

2) Bill, 2025 (Senate Bills No. 16 of 2025), which seeks to amend Articles 90, 97 , 98

and l0l ofthe Constitution to operationalize the two-thirds gender principle, guarantee

representation of persons with disabilities @WDs), inhoduce term limits for party-list

members, and stengthen democratic generation of political party lists.

Upon invitation by the Committee, the following stakeholders prcsented their

submissions on the Bill -
1 . Consortium of Disabled Persons' Organizations in Kenya;
2. Mzalendo Trust; and

3. Electoral Law and Govemance Institute of Africa @LGIA).

Thereupon, the Committee thanked the stakeholders for their submissions and resolved

to firther consider and deliberate on the same.

MIN.NO .899t2026 ADJO MENT

The Chairperson adjoumed the meeting at ten minutes past four O'clock. The next

meeting would be held on Thunday,266 March, 2026 at 8.00 a.m.

SIGNED

DATE:
?" 7- aoaL'

rl\:
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l3nr Pf,RLIAMENT lSrr SESSION

MINUTES OT'TH E 28IST SITTIN G OF'TIIE STANDI NG COMMITTEE ON
JUSTICE. LEGAL AF'T'AIRS ANI) I{IJMAN RIGIITS HELD ON TUESDAY.
28T}l APRIL. 2026 ATE:oo A.M. VIRTUALLY ON THE ZOOM ONLINE

PRESENT

MEETING PLATFORM

Crystal Kcgehi Asigc, MP
Danicl Kitonga Maanzo, EBS, MP
Andrew Omtatah Okoiti, MP
(Prof.) Tom Ojienda, SC, MP
Karen Njeri Nyamu, MP

l. Sen

2. Scn
3. Sen
4. Sen
5. Sen

- Mcmbcr (Chairing)
- Mcmber
- Member
- Member
- Member

I
2

3

ABSENT WITH APOLOGY
Sen. Wakili Hillary Sigei, CBS, MP
Sen. Veronica W. Maina, CBS, MP
Sen. Raphacl Chimcra Mwinzagu, MP

SECRETARI AT

- Chairperson
- Vice-chairperson
- Member

- Principal Clerk Assistant II
- Senior Clcrk Assistant (Taking Minutes)
- Legal Counscl II
- Clerk Assistant III
- Research Officer III
- Mcdia Relations Officer
- Public Communications Oflicer
- Audio Officer
- Pupil

ADOPTION OF THE AGENDA

l. Mr
2. Mr
3. Ms
4. Ms
5. Mf
6. Mr
'1. Ms
8. Mr
9. Ms

Charles Munyua
Boniface Kiambi
Faith Wangui
Angela Bonaya
Jackson Matheshe
Josphat Ngeno
Rosebella Ngesa
Zenton Williams
Anne Kigoro

MrN. NO. 92512026 RE IMIN RIES

The meeting was called !o order at twcnty-nine minutes past eight O'clock and opened

with a word of Praycr

MtN.NO.926n026

The Agcnda of the mceling was adoptcd having been proposed by Sen. (Prof.) Tom
Ojicnda, SC, MP and scconded by Sen. Andrcw Omtatah Okoiti, MP.
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MIN. NO.92712026 CONF'IR MATI NOFM INUTES OF PREV oljs

-

Scanned with

SITTINGS

a) Thc Minutcs of thc 279rh Sitting werc confirmed as the true record of the

proceedings having been proposed by Sen. Andrcw Omtatah Okoiti' MP and

seconded by Sen. (Prof.) Tom Ojienda, SC, MP.

b) Confirmation of the Minutes of the 280th Sitting was dcfened.

Following deliberations, it was resolved that the Committec proceeds to consider the

submissions on the Bill, following which it would consider and adopt its Report for

tabling in the Senate.

MrN. NO.928t2026 MATTE ARISING

Min. No. 922/2026 - Meelingwirh he Governor, Nairobi City County lo deliberale on

a Slatement Sought by Sen. Cotherine Mumma, MP, regarding the Eviction of Tenanls

from Old Ngara Estate in Nairobi City County

Members were informed that processing of the Summons to the Govemor of Nairobi
City County was ongoing as directed by thc Committee.

MIN. NO.92912025 THE CONST ITUTION OT'KENYA (AMENDMENT
B[LL.2025 TSENATE BILLS NO 13 ()F 2025)

Members noted that, while the Committee had held stakeholder engagements and a

public hearing on the Bill in september and october 2025, further consideration of the

Bill was deferred to allow for consultations on the next steps.

It was observed that, while one of the reasons cited for deferring consideration of the

Bill was to allow for the consideration and passage ofthe Referendum Bill, the said Bill
was yet to be introduced in the Senate for First Reading as it was undergoing

concunence.

MrN. NO. $0n026 THE CONST ITUTION OF KENYA (AMENDME,NT)
o.2 BILL 2025 SENATE B LS NO. t6 2025

Members recalled that the Committcc was scheduled to consider the submissions on the

Bitl at a retreat in Kiambu County on Monday, 27th April, 2026. However, due to lack

of quorum, the meeting did not proceed.

Following consuhations, the Committee resolved to hold a retreat on Monday, 4th May,
2026 in Kiambu County to consider the submissions received on the Bill, following
which the Committce would consider and adopt its Report on thc Bill for tabling in the

Senate.
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MIN.NO.9g!4026 ADJOI'NNMETTT

Ihc Chairpcrson a{ounrcd tho meaing at fifty-four minutos past cigbt O'slosk. The

ncxt mccting will be hold on Thursday, 30e April, 2U)G at9.N Lm.

MIN. NO.93TNO26 ANY OTHERNUilN[88

Mombcrs urcrc rtmindcd of tho publlc hudng on thc Condltutlon of Konya
(Ancndmcnt) BiU, 2026 (Scnab Stlk No. ? of 2026) comtag up on Thurday, 306

April, 2026 ftom 9.00 a.m. et &c KICC Amphlthcater.

SIGNED:.-.-....

DATE: 22. 7 aoab
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MINUTES OT'THE288rll SITTING O['THE STANDING COMMITTEE ON
.II TSTI(-I. LEGAL AI'F'AIRS AND HUMAN RIGHTS HELD fIN MONDAY
25n l.nrNE- 2026 AT II.45 A,M. AT SERENA BEACIf RnsoRT MOMBASA
COTJNTY

PRESENT
l. Sen

2. Sen

3. Sen

4. Sen

5. Sen

6. Sen

7. Sen

Wakili Hillary Sigei, CBS, MI
Veronica W. Maina, CBS, MP
Raphael Chimera Mwinzagu, MP
Andrew Omtatah Okoiti, MP
Crystal Kegehi Asige, MP
Daniel Kitonga Maanzo, EBS, MP
(Prof.) Tom Ojienda, SC, MP

ABSE TWITHAPOLOGY
l. Sen. Karen Njeri Nyamu, MP

SECRETARIAT

- Chairperson

- Vice-chairperson
- Member
- Member
- Member
-Membr (Chairing)

- Member

- Member

l.
2.

1.

4.

5.

6.

7.

8.

9.

l0
ll
t2

Mr. Njenga Njuguna, OGW - Director, Covernance & Accountability Committees

lvlr. Hassan Odhowa - PCA l/ HoD, Governance Committees

Mr. Charles Munyua - Principal Clerk Assistant II
Mr. Boniface Kiambi - Senior Clerk Assistant
Ms. Faith Wangui - Legal Counsel II
Mr. Jackson Wekcsa - Legal Counsel II
Ms. Angela Bonaya - Clcrk Assistantlll(Taking Minutes)
Mr. Jackson Matheshe - Research Officer III
Ivls. Linet Aseka - Research Officer III
Mr. Josphat Ngeno - Media Relations Officer
Mr. John Lekampulc - Serjeant at Arms
Mr.7*nton Williams - Audio Officcr

MrN. NO.960/2026 PRELIMINAIIIES

Thc meeting was callcd to ordcr at fiftccn minutcs to noon
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MIN. NO.96INO26 ADOI'TION OT TIIE ACI.]NDA

The Agenda of thc mccting was adoptct having bccn proposed by Scn. Andrcw
Omtatah Okoiti, MP and sccondcd Sen. Raphacl Chimera Mwinzagu, MI'.

MIN. NO.962/2026 THE CONSTITUTION OF KENYA (AMENDMENT)
NO. 2) BILL.202s (SENATE BILLS NO. 16 0r 2025)

The Committee commenced consideration of submissions received on the Constitution
of Kenya (Amendment) (No. 2) Bill,2025 (Senate Bills No. 16 of 2025).

During deliberations, Members-
i) noted that a total of eighteen (18) written memoranda were received on the Bill;
ii) agreed that a commenc€ment provision be included clariffing when the

amendments would come into effect, particularly considering that the timelines

for submission of party lists for the next general elections may have passed by the

time the Bill is enacted into law;

iii) noted the fiscal implications of implementing the Bill by the introduction of
additional seats to meet the two-thirds gender principle quota and the five percent

PWD representation quota;

iv) deliberated whether the Bill required to be subjected to a referendum in line with

Article 255 ofthe Constitution as it alters the structure of Parliament post-election

by introducing additional seats.

v) observed that the two-thirds gender quota should be applied ahead of the five

percent quota for PWDs, to enable maximum benefit for PWDs;

vi) rejected the proposal by the National Council of Persons with Disabilities to be

given a monitoring role in verifiing that political party nomination Processes for

PWDS are fair and competitive as this mandate lies with the Independent Electoral

and Boundaries Commission; and

vii) noted that some submissions were better suited for amendments to the relevant

Statutes or Regulations.

Thereupon, it was resolved that the Secretariat proceeds to prepare the draft report for
consideration by the Committee, including any proposed Committee stage amendments

to the Bill.

MIN. NO.963/2026 ADJOU ENT

The Chairperson adjoumed the meeting at fifteen minutes past one O'clock. The next

me€ting would be held the same day at 2'30 pm.

SIGNEDT ........,,
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I31'II Pf,RLIAMENT I5T'I SESSION

MINI]TES OF TII 298TII SITTING OF THE STANDING COMMITTEE ON
JUSTICE. LEGAL AF"F'AIRS AND }IUMAN RIGHTS H LD ONMONDAY.
ISNIJI.'NE. 2026 AT 2:00 P.M. AT GLEE HOTEL IN KIAMBU COUNTY

PRESENT
l. Sen. Wakili Hillary Sigci, CBS, MP
2. Sen. Veronica W. Maina, CBS, MP
3. Sen. Andrew Omtatah Okoiti, MP
4. Sen. Daniel Kitonga Maanzo, EBS, MP
5. Sen. Crystal Kegehi Asige, MP

ABSENT WITH APOLOGY
l. Sen. (Prof.) Tom Ojienda, SC, MP
2. Sen. Karen Njeri Nyamu, MP
3. Sen. Raphael Chimera Mwinzagu, MP

SECRETARIAT

- Chairperson
- Vice-chairperson
- Member
- Member
- Member

- Member
- Member
- Member

- Senior Clerk Assistant (Taking Minutes)
- Senior Legal Counsel
- Legal Counsel II
- Clerk Assistant III
- Research Officer trI
- Media Relations Officer
- Public Commutications Officer
- Audio Officer
- Serjeant-at-Arms
- Pupil

l. Mr. Boniface Kiambi
2. Mr. Malcom Ngugi
3. Ms. Faith Wangui
4. Ms. Angela Bonaya
5. Mr. Jackson Matheshe
6. Mr. Josphat Ngeno
7. Ms. Rosebella Ngesa
8. Mr. Znnton Williams
9. Mr. John LekamPule
10. Ms. Anne Kigoro

MIN. NO. 100712026 PRELIMINARIES

The mecting was called to order at tcn minutes past two o'clock and oPened with a
word of Prayer.

M IN. NO. tOO8t2026 ADOPTION OF THE AGENDA

The Agenda of thc mecting was adopted having been proposed by Sen. Veronica W.

Maina, CBS, MP and seconded by Scn. Andrew Omtatah Okoiti, MP.
Pogo I of2
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MIN. NO. 100912026 TI{E CONSTITUTT OF YA (A ENDM E,NNON K["N
ILL 2026 SENAT LLS N 70 7026

The Committee rcsumed consideration of the stakctrolder submissions on the Bill and

considercd proposcd amendments to various Articles of the Constitution, including
those relating to the induction of a fivc-year cooling-off period lor former County

Govemon sceking election to thc Senate or County Assemblies.

Following deliberations on thc submissions and proposed amendments, the Committee

adopted the Report, subject to the agreed amendments, having bcen proposcd by Scn.

Crystal Kcgehi Asige, MP and seconded by Sen. Daniel Kitonga Maanzo, EBS, MP.

MIN. NO. 1010/2026 THE CONSTITUTION OF KENYA (AMENDMENT)

o. BIL 202s ENATE B LLS NO. 16 OF

The Commitlee resumed the consideration of stakeholder submissions and considered

proposed amendmcnts to various Arlicles of the Constitution, including those relating

to impleme ntation of the two-thirds gendcr principle and disability quotas.

Following deliberations on the submissions and proposcd amendments, the Committcc

adoptcd lhe Report, subject to the agreed amendments, having been proposed by Sctl
Crystal Kegehi Asigc, MP and seconded by Sen. Daniel Kitonga Maanzo, EBS' MP.

MIN. NO. t01y2026 ADJOURNMENT

The Chairperson adjourned the meeting at ten minutes past thLree O'clock. The next

meeting will be held on Wednesday, l6h June,2026 at 8:00 a.m.

SIGNED

DAT E : ............. ...........F- -l ?-6
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MINUTES OF THE 3O2ND SITTING OF THE STANDING COMMITTEE ON
USTICE LEG AFFAI AND H MAN R HT H LD THURSDAY

I6NI JULY. 2026 AT 8.OO A.M. VIRTUALLY ON THE ZOOM ONLINE

1. Scn
2. Sen

3. Sen

4. Scn

5. Sen,

MEETING PLATFORM

PRESENT

l. Mr
2. Idr
3. Mr
4. Ms
5. Ms
6. Mr
7. Ms
8. Mr
9. Ms
10. Mr

- Chairperson
- Member
- Member
- Member
- Member

ABSE WITH APOLOGY
l. Sen. Veronica W. Maina, CBS, MP
2. Sen. Raphael Chimera Mwirzagu, MP
3. Sen. Karen Njeri Nyamu, MP

SECRETARIAT

Wakili Hillary Sigei, CBS, MP
Andrew Omtatah Okoiti, MP
(Prof.) Tom Ojienda, SC, MP
Crystal Kcgchi Asige, MP
Daniel Kitonga Maanzo, EBS, MP

Charles Munyua
Boniface Kiambi
Malcom Ngugi
Faith Wangui
Angela Bonaya
Jackson Matheshe
Linet Aseka
Josphat Ngeno
Rosebella Ngesa
Zenton Williams

- Vice-chairpcrson
- Member
- Membcr

- Principal Clcrk Assistant II
- Senior Clcrk Assistant
- Senior Legal Counscl
- Lcgal Counsel II
- Clerk Assistantlll (Taking Minutes)
- Research Officer III
- Research Officer III
- Media Relations Officer
- Public Communications Olficer
- Audio Officer

MIN. NO. 102612026 PRELIMINARIES

The meeting was called to order at fourteen minutes past eight O'clock and opened with
a word of Prayer.

MIN. NO. 102712026 ADOPTION OF THE AGENDA

Thc Agcnda ofthe mccting was adoptcd having bcen proposed by Sen. Cryslal Kegehi
Asigc, MP and scconded by Scn. Andrcw Omtatah Okoiti, MP.
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MIN. NO. IO2ET'026 CONFIRMATION OF MINUTDS

a) Confirmation of the Minutes of thc 294s Sitting was dcfcrrcd.

b) The Minutes ofthe 297u Sitling wcrc confirmcd as a truc rccord of the procccdings

having bccn proposcd by Sen. Crystal Kegchi Asige, MP and scconded by Scn"

Andrew Omtatah Okoiti, MP,

c) The Minutes of thc 2986 Sitting werc confirmed as a tnrc rccord of the procccdingr

having been pmposed by Sen. Andrcw Omtatah Okoiti, MP and secondcd by Scn'

Crysal Kegehi Asige, MP.

d) The Minutes of thc 299t Sitting *,ere confirmed as a lrue record of the proceedings

having been proposed by Scn' Daniel Kitonga Maanzo, EBS' MP and sccondcd

by Sen. Andrew Omtatah Okoiti' MP'

e) Conlirmation of thc Minutes of thc 300th Sitting was defcrrcd'

f) The Minutes of the 301't Sitting wsrc conlirmed as a true record of the procecdings

having been proposcd by Sen. Andrew Omtatah Okoiti, MP and secondcd by Scn

Daniel Kitonga Maanzo, EBS, MP.

MIN. NO. 102912026 MAT-IERS ARISING

Under Min. No. 1019/2026 The Referen Bill.2026 6e 3 of2026)

The Committee was informed that the draft Report on lhe captioned Bill as wcll as thc

Commi(ee Stage Amendments wcne underyoing r€view and would be scheduled for

consideration by the Committee at its next meeting.

Under Min. No. 1024/2026 Appeal ofthe Judsment ofthe Court ofAoPeal in Civil
Anoeal 8884 o 2024 The National Assemblv of
Kenva v |faniint ikonvo & Others

Members were informed that the draft pleadings in relation to the appeal to the Supremc

Court would be presented to the Committee the following week.

MrN. NO. r030n026 ONSTITUTIO FKENYA AMENDM
BILL,2O25 (SENATE BILLS NO. 13 OF 2025)

The Committee considered and adopted the text of thc proposed amendments to the Bil[

Thereupon, ttrc Committee resolved that the Rcport on the Bill, incorporating tlr
proposcd Comminec-stage amendments, be processed for tabling in thc Senate.

P4cldl
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MIN. NO. l03l/2026 TUI: CONST!.I.U'IION Or KDNyA (AMeNDMr4N,t't
(NO. 2) lltLL.2025 (SDNA',I'!: BTLLS NO. t5 ()r 2025r

Thc Comnrittcrc considcrcd and adoptc{ thc text olthc proposcd amcndmcnts to thc llill.

'lhcrcupon, ftc Comrnittce rcsolvcd that thc Report on thc Ilill, incorporating the
propod Commiltc*-stagc amcndmcnts, bc proccsscd for tabling in the Senatc.

MIN. NO. 10322026 TIIE CONSTITUTION OF KENYA (AMENDMENT)
BILL.2026 (SENATE BILLS NO 7 QT2O26I

The Committee considered and adopted the text of the proposed amendments to the Bill.

Thereupon, the Comminee rcsolved that the Report on the Bill, incorporating the
pnopod Committee-stage amendmcnts, be processed for tabling in the Senate.

MIN. NO. 1033/2026 AI\Y OTHER BUSINESS

i) Statement sought by Sen. Catherine Mumma, MP regarding the criminalizotion
and re-victimization of survivors offemale genital nutilation (FGM)

The Committee resolved tLo conduct a fact-funding visit to Narck and Bomet Countics
from Thursday, 23dJuly, 2026 to Saturday, 25h July, 2026 with Friday,Z4h luly,2026
being the working day.

ii) Legislalive Business belore lhe Committee

Members were notified of legislative business referred to the Committee during the
plenary sittings of the Senate held on l4s and 15fi July,2026, and resolved-
a) That a letter be sent to the Kenya National Commission on Human Righs

(KNCHR) inviting the Commission to submit a written rEsPonse and to appear

before the Committee to deliberate on the Statement sought by Sen. Godfrey

Osotsi, CBS, MP regarding the implementation of the Govemment's
compensation and reparations programme for victims of demonstration-related
violence and enforced disappearance; and

b) That the Petition by Mohamed U. Alasow seeking the re-introduction of fte
Elections (Amendment) Bilt, 2021, and the Petition by Mr. Laban Omusundi
seeking limitation of tcnure of nominated MCAs to one term limit, be scheduled

for consideration by the Committee on Thursday, 23d 1u1y,2026.

MrN. NO. lB4n026 ADJOURNMENT

The Chairperson adjourned the meeting at fifty-four minutes past eight O'clock. The

next meettng wou held on Tuesday,Zla luly,2026

SIGNED

DATE
2-a sa\eslC
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THE CONSTITUTION OF KENYA (AMENDMENT)

(No.2) BILL,2025

A Bill for

AN ACT of Parliament to amend the Constitution of
Kenya.

ENACTED by the Parliament of Kenya, as follows -
1. This Act may be cited as the Constitution of

Kenya (Amendment) (No. 2) Act, 2O25.

2. This Act shall apply to the general elections
following the coming into force of this Act.

3. Article 90 of the Constitution is amended by-
(a)in clause (l), by deleting the expression

"Articles 97(1Xc) and 98(lXb), (c) and (d)" and
substituting therefor the expression "Articles
97(1)(c)(ca) and (lA) and 98(l)(b), (c), (d) and
( I A)";

(b) in clause (2) by inserting the following new
paragraphs immediately after paragraph (c)-

(d) members of a political party are democratically
involved in the generation ofthe party listthrough a

fair and competitive process as set out in the
respective party constitution and nomination rules;
and

(e) each party list reflects the representation of the
marginalized groups set out in Article 100 to the
greatest extent possible taking into account the
nature of the party list;

(c) inserting the following new clause
immediately after clause (3) -

(4) A person elected under clause (l) for a

seat shall not hold such office for more than
two terms.

4. Article 97 of the Constitution is amended -
(a) in clause (l) -

(i) bV deleting the word "persons with
disabilities" appearing immediately after the
words "including the youth" in paragraph (c);

Shon title.

Application

Amcndmcnt of
Articlc 90 of thc
Constitution

Amcndmcnt of
Articlc 97 of thc
Constitution.
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(ii) by inserting the following new paragraph
immediately after paragraph (c) -

(ca) five percent of the total number of
members in paragraphs (a), (b) and (c)
nominated by parliamentary political parties
according to their proportion of members of
the National Assembly and in accordance with
Article 90, to represent persons with
disabilities.

(b) by inserting the following new clauses
immediately after clause ( l) -

(lA) In the event that the membership of
the National Assembly under clause (l) does

not conform to the principle that not more than
two-thirds of the members are of the same
gender, there shall be nominated additional
number of special seat members necessary to
ensure that not more than two-thirds of the
membership of the House are of the same
gender.

(lB) The number of special seats under
clause ( lA) shall be determined after the
declaration of the results of a general election.

5. Article 98 of the Constitution is amended-

(a) in clause (l) by deleting paragraph (d) and
substituting therefor the following new paragraph

(d) five percent of the total number of members in
paragraphs (a), (b) and (c) nominated by
parliamentary political parties according to
their proportion of members of the Senate and
in accordance with Article 90, to represent
persons with disabilities.

(b) by inserting the following new clauses
immediately after clause ( I )-

( lA) In the event that the membership of the
Senate under clause (l) does not conform to the
principle that not more than two-thirds of the
members are of the same gender, there shall be

Amcndment of
Aniclc 98 of thc
Constitution.

I
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nominated additional number of special seat
members necessary to ensure that no more than
two-thirds of the membership of the House are
of the same gender.

(lB) The number of special seats under
clause (lA) shall be determined after the
declaration of the results of a general election.

6. Article l0l of the Constitution is amended in
clause (2) by deleting the words "under Article 97 (l)(c) or
of the Senate under Article 98 (l)(b),(c) or (d)" appearing
immediately after the words "National Assembly" in the
introductory clause and substituting therefor the words
under "Article 97(l)(c), (ca) or (lA) or of the Senate under
Article 98 (lXb),(c), (d) or (lA)".

Amcndmcnt of
Articlc l0l of thc
Constitution
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MEMORANDUM O}' OI}JIiCTS AND RI,ASONS

Statemcnt of thc Objects and Reasons for thc Bill

The principal object of this Bill is to arnend the Constitution of
Kenya through Parliamentary initiative by-

(a) amending Article 90 to accommodate the proposals to amend
Articles 97 and 98 accordingly;

(b) amending Article 97 to provide for a formula to nominate
additional special seat members of the National Assembly if,
after declaration of results following a national election, the
membership of the National Assembly does not conform to the
constitutional principle that not more than two-thirds of the
members are of the same gender; and

(c) amending Article 98 to provide for a formula to nominate
additional special seat members of the Senate if, after
declaration of results following a national election, the
membership of the Senate does not conform to the
constitutional principle that not more than two-thirds of the
members are of the same gender.

The Bill also seeks to amend the Constitution of Kenya to providc for
additional seats in the National Assembly and Senate in order to
implement the principle of at least five percent of the mernbers of the
public in elective and appointive bodies should be persons with
disabilities.

The Bill proposes to amend Articles 9'7 and 98 of the Constitution to
ensure that five percent of members of the National Assembly and the
Senate are representatives of persons with disability. This is intended to
promote representation of PWDs in the National Assembly and Senate so
as to address the historical exclusion of PWDs from decision-making
processes, resulting in laws and policies that do not reflect their unique
challenges and needs. By ensuring the adequate representation of PWDs in
government, the Bill aims to ensure that their voices are heard, and their
interests and needs are taken into account in decision-making.

Statement that thc proposcd Bill does not relatc to matters set out
under Articlc 255 of the Constitution

None of the proposed amendments relate to the mattcrs set out
under Article 255 (l) and therefore need not be approved by a

referendum.
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The enactment of this Act shall occasion additional expenditure of
public funds, which shall be provided for in the estimates

Dated the 23rd July,2025.

AARON CHERUIYOT,
Senator
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Article 90 of the Constitution which it i.s proposed to amend

90. Allocation of party list scats

( I ) Elections for the seats in Parliament provided for under Articles
97(l)(c) and 98(lXb), (c) and (d), and for the members of. County
assemblies under article 177(l)(b) and (c), shall be on the basis of
proportional representation by use of party lists.

(2) The Independent Electoral and Boundaries Commission shall be

responsible for the conduct and supervision of elections for seats provided
for under clause ( I ) and shall ensure that-

(a) each political party participating in a general election
nominates and submits a list of allthe persons who would stand
elected if the party were to be entitled to all the seats provided
for under clause ( I ), within the time prescribed by national
legislation;

(b) except in the case ofthe seats provided for underArticle 98(l)
(b), each party list comprises the appropriate number of
qualified candidates and alternates between male and female
candidates in the priority in which they are listed; and

(c) except in the case of county assembly seats, each party list
reflects the regional and ethnic diversity of the people of
Kenya.

(3) The seats referred to in clause (l) shall be allocated to political
parties in proportion to the total number of seats won by candidates of the
political party at the general election.

Article 97 of the Constitution that the Bill proposes to amend -
97. Membership of the National Asscmbly

( I ) The National Assembly consists of -
(a) two hundred and ninety members, each elected by the registered

voters of single member constituencies;

(b) forty-seven women, each elected by the registered voters of the
counties, each county constituting a single member constituency;

(c) twelve members nominated by parliamentary political parties
according to their proportion of members of the National
Assembly in accordance with Article 90, to represent special
interests including the youth, persons with disabilities and
workers; and

(d) the Speaker, who is an ex officio member.
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(2) Nothing in this Article shall be construed as excluding any person
from contesting an election under clause ( l) (a).

Article 98 of the Constitution that the Bill proposes to amend-

9E. Membership of the Scnate

( I ) The Senate consists of-
(a) forty-seven members each elected by the registered voters of the

counties, each county constituting a single member constituency;

(b) sixteen women members who shall be nominated by political
parties according to their proportion of members of the Senate
elected under clause (a) in accordance with Article 90;

(c) two members, being one man and one woman, representing the
youth;

(d) two members, being one man and one woman, representing
persons with disabilities; and

(e) the Speaker, who shall be an ex officio member.

(2) The members referred to in clause (l) (c) and (d) shall be elected
in accordance with Article 90.

(3) Nothing in this Article shall be construed as excluding any person
from contesting an election under clause ( I ) (a).

101. Iilcction of members of Parliament

(l) A general election of members of Parliament shall be held on the
second Tuesday in August in every fifth year.

(2) Whenever a vacancy occurs in the office of a member of the
National Assembly under Article 97(l)(c), or of the Senate under Article
98(l) (b), (c) or (d), the respective Speaker shall, within twenty-one days
of the occurrence of the vacancy, give notice in writing of the vacancy
to-

(a) the Independent Electoral and Boundaries Commission; and

(b) the political party on whose party list the member was elected or
nominated.

(3) A vacancy referred to in clause (2) shall, subject to clause (5), be

filled in the manner prescribcd by an Act of Parliament within twenty-one
days of the notification by the respective Speaker.

(4) Whenever a vacancy occurs in the office of a member of the
National Assembly elected under Article 97(l)(a) or (b), or of the Senate
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elected under Article 98(l)(a)-(a)the respective Speaker shall, within
hnenty-one days afterthe occurrence ofthe vacancy, give notice in writing
of the vacancy to the Independent Electoral and Boundaries Commission;
and(b)a by-election shall be held within ninety days of the occurrence of
the vacancy, subject to clause (5).

(5) A vacancy referred to in clause (4) shall not be filled within the
three months immediately before a general election.

I



Atvtex 3;
Aduertisement
published in the
Dailg Nation antd
Standard
Neutspapers on
Vh Octoberr 2O2S



t



REPUELIC OF XEI{YA

TH|RTEEI{TH PARUAIIEIT I FOURTH SESSTO}|

THE SENATE

Ihe cmtlt,tbo ot !(myr (/Unrrdrnrt) Oo. 4 g[t. aPt [Srnrrr BUr llo. t8 r,' zoz5) *as ,ead , Ftrsr Trrm rn th, srnrre on
Ihursday, ts octobtr, 2025 and thereafier slood commrtted to ihc Standrng Cornlnrn* ,"1rit,.". L4al Affars .nd Human Rrghts lo,
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SUBMISSION OF MEMORANDUM BY THE UNIVERSITY OF NAIROBI ON:

CoNSTITUTION OF KENYA (AMENDMENT) (NO. 2) B[LL, 2025

BY

THE AFRICA WOMEN'S STUDIES CENTRE, UNIVERSITY OF NAIROBI

Introduction

The African Women Studies, UON takes a keen interest in the representation of Women in
decision-making institutions and proccsscs in Kenya. 'l'he vicw of supporting thc increascd
participation of women in the National Asscmbly and thc Scnate is based on the principles of
gender equity and equality cnshrined in thc Constitution (CoK) and other international and regional
treaties or conventions ratificd by Kenya that form part ofthc law ofKenya under this Constitution
(CoK Article 2(6). The rccommendations arc also guided by the WIN WIN spirit of the
constitution-making process in Kenya, where no individual or group was to lose what was already
granted to thcm as well as thc principle of the UN Sustainable Dcvelopment Goals that ensures no
one is le/i behind. We thcrefore, take cognizance of thc rights of othcr marginalizcd groups
including thc youth and persons with disability, that are enshrined in the Constitution of Kenya
and which they should not losc.
It is based on the above that AWSC conductcd a gendcr and inclusion analysis of the proposcd
Senate Bill, 2025, and came up with the following proposals:

Section of the
Bill

lssue Proposed Amendment Justification

3(d) Could invite
subjective
interpretation

A political party shall prepare its
party list through an inclusive,
transparent, competitive, and
participatory process based on pre-

determined, objective, and publicly
accessible criteria, ensuring
adequate notice to members, equal
opportunity for participation, and

compliance with Article 10, Article
27, and Article 100.

The proposed provision

strengthens internal party
democracy by requiring political
parties to prepare party lists

through a transparent,
competitive, and participatory
process based on objective and
publicly accessible criteria,
thereby addressing concerns of
opacity, exclusion, and undue
influence in nominations while
ensuring equal opportunity for
members. The requirement for a

declaration of compliance,
coupled with verification and

oversight by the lndependent
Electoral and Boundaries

The Political Party List prepared shall
be published and publicized by the
Party.

A political party shall ensure at least
half of the listed nominees shall be

50:50 young men and women as

defined under Article 260 ofthe CoK

2



A political party list shall be

structured such that candidates are
alternated by gender in the order of
female and male, beginning with a

female candidate, so as to give full
effect to Article 27 of the
Constitution of Kenya 2010.

Commission, esta b lishes a clear
mechanism for accountability and
pre-emptive enforcement,
enabling the re.jection of non-
compliant party lists before
elections.
The proposed 50:50
representation of the young men
and women is line with the
representation stipulated in the
Constitution of Kenya Article 98:

1(d).

New Proposal The party shall submit the list,
together with a declaration of
compliance in accordance with
provisions of Article 10,27 and 100 of
the Constitution., to the
lndependent Electoral and
Boundaries Commission, which shall
reject any non-compliant list and

may require the process to be

repeated in conformity with the
Constitution.

+(aXi)

Membership of
the National

" Assembly

Doesn't
provide for
express trigger
mechanism,
the article
should be self-

executing

l{, upon the declaration of the results
of a general election, the
membership of the National
Assembly elected does not comply
with the principle set out in Artcle
27(8) that not more than two-thirds
of the members shall be of the same
gender, the lndependent Electoral
and Boundaries Commission shall, in
accordance with this Article, allocate
and declare additional special seat

members of the underrepresented
gender to ensure compliance with
that principle.

The amendment replaces an

indeterminate and non-self-
executing provision with a

precise, self-executing
constitutional mechanism that
assigns a clear institutional duty
to the electoral commission,
thereby transforming the two-
thirds gender principle from a

declaratory norm into a binding
and enforceable rule.

New proposal

1(E)

1(E)

The lndependent Electoral and

Boundaries Commission shall

declare the persons nominated
under this Article within seven days

of the final declaration of election
results, and such members shall be

deemed duly elected members of
the National Assembly for all
purposes.

National Assembly (NA) shall not be

constituted for its first sitting unless

3



1(F )

the requirements of this Article have

been satisfied.

This Article shall be implemented
notwithstanding any other provision

relating to the composition or
number of members of the National
Assembly.

4: a(ii) 5%

representation
of PWDs may
comply with
50:50
representation
of men and
women

(ca) five percent, comprised of 50:50
men and women, of the total
number of members in paragraphs
(a), (b) and (c) nominated by
parliamentary political pa rties
according to their proportion of
members of the National Assembly
and in accordance with Article 90, to
represent persons with disabilities.

The proposal in 4:a(ii) and 5(d)are
in line with the spirit of the
constitution making of win win
and CoK, Article 98:1(d)
considering that men and women
with disability have different life
experiences that should informal
national policies and decisions.

Membership of
the Senate

s (d)

The 5% PWDs

may not
comply with
CoK Article 98:

1(d) on 50:50
representation
of men and
women PWDs

five percent, comprised of 50:50
men and women, of the total
number of members in paragraphs
(a), (b) and (c) nominated by
parliamentary political parties

according to their proportion of
members of the Senate and in
accordance with Article 90, to
represent persons with disabilities.

s(b) Provide for a

direct trigger
mechanism

(14) lt upon the declaration of the
results of a general election, the
membership of the Senate elected
and nominated under this Article
does not comply with the principle
set out in Article 27(8) that not more
than two-thirds of the members
shall be of the same gender, the
lndependent Electoral and
Boundaries Commission shall, in
accordance with this Article, allocate
and declare additional special seat
members of the underrepresented
gender to ensure compliance with
that principle.

The proposed amendments
introduce a direct, time-bound,
and institutionally anchored
trigger mechanism that converts
the two-thirds gender principle

from a declaratory constitutiona I

norm into a self-executing and

enforceable rule. By assigning a

clear duty to the electoral
commission, imposing a strict
implementation timeline, and
conditioning the lawful
constitution of the Senate on
compliance, the amendment
eliminates ambiguity, prevents

delay, and ensures automatic
realization of constitutiona I

equality

New
proposals

The lndependent Electoral and
Boundaries Commission sha ll

declare the persons nominated

4



1(D)

(1E)

under this Article within seven days

of the final declaration of election
results, and such members shall be
deemed duly elected members of
the Senate for all purposes.

The Senate shall not be constituted
for its first sitting unless the
requirements of this Article have

been satisfied.
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INTRODUCTION

FIDA-Kenya respectfully submits this Memorandum pursuant to Article 118 of the
Constitution of Kenya, 2010, which guarantees public participation in parliamentary
processes, and in response to the Committee's call for submissions.

As a key stakeholder in advancing constitutionalism. equality, and human rights,
FIDA-Kenya is guided by the national values and principles of governance under
Article lO, including human dignity, equity. social justice, inclusiveness, equality.
human rights, non-discrimination, and protection of the marginalized.

BACKGROUND

FIDA-Kenya is a non-profit, non-partisan organization committed to eliminating
discrimination against women in line with Article 27 of the Constitution. which
guarantees equality and freedom from discrimination, and specifically mandates the
State to take legislative and other measures to implement the two-thirds gender
principle under Article 27(8).

Despite this clear constitutional command, Parliament has. for over a decade, failed to
enact an effective mechanism to operationalize this requirement, contrary to:

Article lO0, which obligates Parliament to promote representation of women,
persons with disabilities. youth. ethnic and other marginalized groups
Article 261 and the Fifth Schedule. which required timely enactment of
legislation to implement the gender principle

This continued non-compliance has been the subject of judicial intervention, including
in Centre for Rights Education and Awareness (CREAW) & 7 Others v Attorney
General 120171, where the Court affirmed Parliament's obligation to actualize the
gender principle.

GENERAL POSITION ON THE BILL

FIDA-Kenya supports the Amendment Bill as a necessary corrective measure to give
effect to:

Article 27(6) and (8) on substantive equality
Article 8l(b), which requires that not more than two-thirds of elective public
bodies be of the same gender
Article 94(l), which vests legislative authority in Parliament, including the duty
to uphold constitutional supremacy

The Bill is therefore a constitutionally compliant and overdue intervention to cure
persistent legislative inaction.

a

a
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KFY PROVISIONS OF INTEREST

l. Gender Representation ffwo-Thirds Rule)

The proposed mechanism aligns directly with

. Article 8l(b) (gender balance in elective bodies)

. Article 27(8) (legislative measures to implement gender equity)

FIDA-Kenya supports the introduction of a formula-based corrective mechanism,
including nomination of special seat members, as a legally sound and enforceable
approach to achieving compliance.

2. Representation of Persons with Disabilities

The proposed five percent threshold advances:

Article 54(2), which guarantees representation of persons with disabilities in
elective and appointive bodies
Article 56, on affirmative action for minorities and marginalized groups

This provision reflects Kenya's obligations under both domestic and international
human rights frameworks, including the UN Convention on the Rights of Persons with
Disabilities (CRPD).

CRITICAL CONSIDERATIONS AND RECOMMENDATIONS

l. Address Structural Barriers (Substantive Equality under Article 27(6))

While the Bill advances formal equality, Article 27(6) requires the State to take
legislative and policy mearures to address systemic disadvantage.

The Supreme Court in Advisory Opinion No. 2 of 2012 (ln the Matter of the Principle
of Gender Representation) emphasized that the realization of the two-thirds principle
requires a progrersive and structured approach, not mere numerical compliance.

Recommendation:
Parliament should:

lntroduce complementary legislation on campaign financing equity (see

Political Parties Act and Elections Act)
Strengthen enforcement of laws addressing electoral violence. including the
Elections Offences Act, 2016
lnstitutionalize gender-responsive political party frameworks under the Political
Parties Act, 2Oll

a

a

a



2. lntersectionality and lnclusion of Women with Disabilities

The combined reading of

Article 27 (equality and non-discrimination)
Article 54 (rights of persons with disabilities)
Article 56 (affirmative action)

creates a constitutional obligation to address intersectional discrimination

Recommendation:

Require political parties, under the Political Parties Act, to demonstrate
compliance with inclusion standards in nominations
Mandate IEBC oversight under Article 88(4) to enforce inclusive party lists

3. Enforcement and Accountability Mechanisms

The High Court in Kenya Human Rights Commission & 4 Others v IEBC & 3 Others
(2024) reaffirmed that:

Party lists must comply with constitutional requirements on equality and non-
discrimination
The IEBC has a binding duty to reject non-compliant lists

This aligns with:

. Article 9O(2) on party list proportional representation

. Article 88(4)(d) on IEBC's responsibility to regulate political parties'
nomination proceises

lntroduce explicit sanctions for non-compliance
Strengthen IEBC's enforcement mandate through legislative clarity

4. Linking Representation to Devolution Outcomes

The Bill's implications must be read alongside

Article 174 (objects of devolution), including equitable development and
protection of marginalized groups
Article 175(c) (principle of democratic and accountable exercise of power)

Enhanced gender representation in the Senate strengthens its constitutional mandate
under Article 96, particularly in protecting county interests and oversight of national
revenue allocation.

a

a

a
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a

fiRATEGIC IMPORTANCE OF THE BILL

Recommendatlon:
lnstitutionalize gender-responsive budgetlng and oversight frameurorks to ensure
representation translates into tangible benefits in:

. Healthcare (Article a3(l)(a))

. Education (Article 430)(f))

. Social protection and dignity

The Bill advances:

. Article 2 (Supremaqy of the Constitution)

. Article 3 (Obligatlon to respect, uphold and defend the Constitution)

By addressing long-standing non-compliance, Parliament will be fulfilling its

constitutional duty and restoring public confidence in democratic institutions.

CONCLUSION

FIDA-Kenya reiterates that the Amendment Bill is a constitutionally grounded,
jurisprudentially supported, and socially necessary reform.

However, its success depends on full alignment with:

. Articles 10,27,54,56,81, 90, 95, lOO, and174

. Judicial guidance from the Supreme Court and High Court

. Effective enforcement by Parliament, IEBC, and political parties

Parliament now has a historic opportunity to move beyond declaratory commitments
and actualize substantive equality as envisioned in the Connitutlon of Kenya, 2010.

Failure to do so risks continued violation of constitutional rights and erosion of
democratic legitimary.

SUBMITTED BY:

FIDA.KENYA
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KENYA IAW REFORM COMMISSION MEMORANDUM ON THE CONSTITUTION OF
KENYA (AMENDMENT) (NO. 2) BILL 2O2|(Senate Rtil No. t6 of2025)

I. INTRODUCTION

The Kenya Law Reform Commission (KLRC) received a letter from the Clerk of the Senate
dated 2 March 2026 (Ref: SEN/DCAC/DGC/JLAHRC/2O26/2(h)) inviting the Commission
to submit written comments on the Constitution of Kenya (Amendment) (No. 2) Bill,
2025.

The Kenya Law Reform Commission is established under the Kenya Law Reform
Commission Act (Cap. 3) and is mandated under section 6(h) to advise the national and
county governments on the review. reform, and development of legislation, including the
provision of technical advice on proposed legislative and constitutional amendments.

Pursuant to this mandate, the Commission has undertaken a preliminary review of the
proposed constitutional amendments contained in the Bill and prepared this memorandum
to assist the Committee in its deliberations.

This memorandum provides an objective legal and institutional analysis of the proposed
amendments, with particular attention to-

a)

b)

c)

their consistenry with the Constitution;
the intended legal and institutional effects of the proposed changes; and
the potential implications for the existing constitutional and legislative framework.
including relevant electoral laws.

The observations contained in this memorandum are intended to assist the Committee in
its consideration of the Bill and do not seek to advance a particular policy position, but
rather to highlight legal and constitutional issues that may arise from the proposed
amendments.

2. PURPOSE AND OBJECTIVES OF THE BILL

The constitution of Kenya (Amendment) (No. 2) Bill, 2025 seeks to address two
constitutional requirements, namely-

a) the two-thirds gender principle provided under Articles 2l(B),81(b), 97 and 9g of
the Constitution: and

b) the requirement under Article 54(2) that at least five percent of members of elective
and appointive bodies shall be personr with disabilities (AVDs).



The Bill proposes constitutional amendments intended to introduce institutional

mechanisms for addressing representational imbalances that may arise from electoral

outcomes, particularly in relation to gender representation and the inclusion of persons

with disabilities.

Specifically, the Bill propose5 to-

a) Amend Article 90, which currently Soverns the allocation of special seats through
proportional representation based on party lists submitted before elections. The

proposed amendment would allow the introduction of corrective nomination
mechanisms that may be applied where electoral outcomes do not meet the

constitutional gender threshold.
b) Amend Article 97, which establishes the composition of the National Assembly, by

introducing a post-election formula through which additional members may be

nominated in circumstances where the composition of the House does not comply
with the two-thirds gender principle.

c) lntroduce measures aimed at facilitating representation of persons with disabilities

in elective bodies, in order to operationalize the constitutional requirement
contained in Article 54(2).

The amendments therefore seek to provide a constitutional framework for addressing

representational gaps that may arise through electoral proceises. particularly in relation to
gender equality and the inclusion of persons with disabilities, ln this context, the Bill raises

important considerations regarding the institutional mechanisms required to implement
equality Suarantees in the Constitution, as well as the potential implications of such

mechanisms for the structure, composition, and functioning of Parliament.

3. CONSTITUTIONAL CONTEXT

The Constitution of Kenya establishes a framework for inclusive governance, equality,'and
equitable representation in public institutions. ln relation to the issues addressed by the
Bill, three constitutional provisions are particularly relevant.

a) Article 27(8) - Legislative Measures to Achieve Gender Balance: This Article requires

the State to take legislative and other measures to ensure that not more than two-
thirds of the members of elective or appointive bodies are of the same gender. This

provision reflects the Constitution's commitment to substantive equality,
recognizing that historical and structural barriers have affected the participation of
women in political leadership. lmportantly. Article 27(8) expressly contemplates
legislative intervention. indicating that the realization of the gender principle may
require the development of institutional mechanisms through law.

b) Article 81(b) - Gender Principle in the Electoral System: Establishes the two-thirds



By incorporating the gender principle within the electoral framework, the
Constitution recognizes that the design and operation of electoral lnstitutions must
take into account the objective of inclusive representation.

c) Article 54(2) - Representation of Persons with Disabilities: Requires the State to
ensure that at least five Percent of members of elective and appointive bodies are
persons with disabilities. This provision acknowledges the historical exclusion of
Persons wlth disabilities from political participation and obligateJ the State to adopt
measures that facilitate their representation within public institutions.

Overall Constltutional Framework

Taken together. these provisions establish a constitutional commitment to inclusive
representation in public Sovernance. They also contemplate the adoption of legistative or
institutional mechanisms capable of translatlng constitutional equality guarantees into
practical representational outcomes,The proposed amendments contained in the Bill
therefore arise within a broader constitutional framework that seeks to advance equality,
representation, and participation in public decision-making bodies.

4. STRUCTURAL CHALLENGES tN TMPLEMENTING THESE PROVISIONS

Despite the clarity of the constitutional provisions outlined above, their lmplementation
has encountered structural challenges within Kenya's electoral system. Kenya's electoral
framework for the National Assembly and Senate is largely based on single-member
constituency elections conducted under the first-past-the-post system. While thir system
facilitates direct electoral competition within constituencies, it does not necessarily
guarantee representational outcomes that satisfy the constitutional requirements relating
to gender balance and the inclusion of persons with disabilities.

As a result, successive electoral rycles have produced parliamentary compositions that fail
short of the two-thirds gender requirement, leading to ongoing institutional and legislative
discussions regarding the mechanisms
constitutional provisions.

required to give practical effect to these

ln this context' the Bill proposes amendments intended to introduce corrective mechanisms
that may be applied where electoral outcomes do not meet the constitutional threshold,
for representation. The proposed amendments therefore raise broader questions regarding
the institutional design of mechanisms capable of translating constitutional equallty
guarantees into representative outcomes within elective bodies, particularly within an
electoral system primarily structured around single-member constituencies.



5. CONSTITUTIONAL ISSUES ARISING

The proposed amendments raise a number of constitutional and institutional

considerations relating to the structure of Parliament. the relationship between electoral

outcomes and representation. and the institutional responsibilities of electoral

management bodies.

Expanslon of Parliamentary Membership

The Bill proposes a system of corrective nomination of additional members where electoral
outcomes fail to satisfy the two-thirds gender principle. While this approach seeks to
advance the constitutional objective of gender equiality, it raises several institutional
considerations.

(i) lndeterminate Size of Parliament

The Constjtution presently defines the composition of Parliament under Articles 97 and

98. A system that permits the post-election nomination of additional members without a
clearly defined ceiling may lead to a variable size of Parliament across electoral cycles,

depending on electoral outcomes.

Such variability may raise questions regarding the predictability and stability of the
constitutional design of Parliament.

(iD lnstitutional Balance within Parliament

The Constitution establishes a ttructural balance between elected members and nominated
members. A significant expansion of nominated members may alter this balance and could
affect internal parliamentary processes, including-

. committeecomposition;

. party representation within the Houses; and

. votinS dynamics in closely divided legislative decisions

In order to enhance institutional predictability, the Committee may wish to consider
whether the Bill should provide greater clarity regarding the potential number of
additional seats that may arise through the corrective mechanism.

Observation



Electoral lntegrity and Democratlc Representatlon

The proposed corrective mechanism operates after elections have been concluded, which
raises questions regarding the relationship between electoral outcomes and parliamentary
composition.

(D Relationship Between Electoral outcomes and Representation

Under Article I of the Constitution, sovereign power belongs to the people and is exercised
through democratic elections. Where mechanisms modify parliamentary composition after
electlons, questions may arise regarding how etectoral outcomes are translated into final
legislative representation.

(ii) Legislative Authority of Corrective Nominees

The Bill does not explicitly clarifu whether the additional nominated members would
exercise the same legislative Powers as elected members. including participation in voting
on legislation and budgets. lf corrective nominees possess full legislative voting rights, the
mechanism may influence legislative outcomes within parliament.

Observation

The Committee may wish to consider whether the corrective nomination mechanism
should operate within the proportional representation party-list framework under Article
90. in order to maintain a clearer relationship between electoral outcomes and post-
election nominations.

(c) Role of the lndependent Electoral and Boundaries commission (IEBC)

The Bill does not expressly identify the institution responsible for determlning whether the
two-thirds gender threshold has been met following elections. Under Article 88 of the
Constitution' the lndependent Electoral and Boundaries Commission (IEBC) is responsible
for the conduct and supervision of elections.

Civen this constitutional mandate, it may be appropriate for the legislation to clarify the
institution responsible for determining compliance with the gender threshold; and the
authority responsible for administering any corrective nomination process.

Observation

The Committee may wish to consider whether the Bill should explicitly provide for the
role of IEBC in determining gender compliance and administering any corrective
nomination mechanism.



IMPLEMENTAT]ON AND CONSEQUENTIAL LEGISIATION

The Bill does not fully address the operational mechanics of the proposed gender top-up
mechanism. Key implementation issues include-

(i) the formula for allocating additional seats among political partiesi

(ii) the timeframe within which nominations must be completed after electionsl

1iii1 procedures where party lists are exhausted before quotas are met.

These matters would require consequential amendments to the Elections Act and related
electoral regu lations.

CONCLUSION

The Commission commends the proposals in Bill aimed at giving practical effect to the
two-thirds gender principle and the representation of persons with disabilities. both of
which are fundamental constitutional commitments. The Bill represents an important effort
to address a long-standing constitutional implementation challenge.

The recommendations contained in this memorandum are intended to strengthen the
constitutional soundness, fiscal sustainability. and institutional clarity of the proposed
amendments, thereby supporting Parliament in designing a durable and workable
framework for achieving inclusive representation,

The Commission has further undertaken a clause-by-clause analysis of the Bill and makes

the following clause specific proposals.

Clause 3 lnserts new

paragraph (d):

party members

must be

democratically

involved in

generation of party

list through a fair

and competitive

The new paragraphs

(d) and (e) are

commendable

additions that

address systemic

party list abuses.

However, the phrase

"democratically

KLRC recommends specifying in

paragraph (d) that "democratic

involvement" be defined under

the Election Act as a consequential

amendment or operationalized by

reference to a prescribed process

under the Elections (Party

Primaries and Party Lists)

Regulations.

(Amendment of

Article 90)

nvolved" in
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llause 4

Amendment of

\rticle 97 - National

tssembly)

lnserts new

paragraph (e): each

party list shall

reflect marginalized

groups in Article

r00.

lnserts new clause

(4): a person

elected under

clause (1) shall not

hold the seat for

more than two

terms.

lnserts new

paragraph (ca): five

percent of total

National Assembly

members in

paragraphs (a), (b),

and (c) nominated

by parties to

represent PWDs.

vague and may be

subject to varying

interpretation by

political parties.

The two-term limit

in clause (4) is a

sound anti-

entrenchment

measure. However,

it is unclear whether

this limit applies to

top-up members

nominated under the

new Articles 97(lA)

and 98(lA), or only

to the regular

proportional

representation seats

under clause (l).

The five percent

PWD seats under

paragraph (ca) will

add approximately

17 to l8 members to

the National

Assembly (being five

percent of the

members in

paragraphs (a), (b).

and (c)). This will

KLRC further recommends

clarifying whether the two-term

limit in clause (4) applies to gender

top-up nominees under Articles

97(lA) and 98(1A), by inserting a

sub-clause to that effect.

KLRC recommends that clause (lB)

specify the IEBC as the body

responslble for computing the

gender top-up number, and

prescribe a timeframe (not

exceeding 2l days from

declaration of results) for the

nomination to be completed.

KLRC recommends that the Bill

whether five percent isI clarify



lnserts clause ('lA):

if post-election

membership of the

Natlonal Assembly

does not conform

to the two-thirds

gender rule.

additional special

seat members shall

be nomlnated to

ensure compllance.

lnserts clause (lB):

the number of

special seats under

clause (1A) ls to be

determined after

declaration of

general election

results.

have substantlal

fiscal implications

not addressed in the

Biil.

Clause (1A) does not

specify: (i) the body

responsible for

determining the

number of top-up

seats: (ii) the

timeframe for

completing the

nomination: or (iil)

the procedure where

a party's lirt is

exhausted before the

top-up quota is met.

The removal of

'persons with

disabllltles'from the

existing paragraph

(c) and its

establlshment as a

standalone category

under paragraph (ca)

is constitutionally

sound and improves

the structure of

Article 97.

computed on the basis of total

House membership (including the

Speaker) or only the elected and

nominated members under

paragraphs (a), (b), and (c).



Clause 5

(Amendment of

Article 98 - Senate)

Deletes existing

paragraph (d) (two

fixed PWD seats)

and substitutes: five

percent of total

Senate members in

paragraphs (a), (b),

and (c) nominated

by parties to

represent PWDs.

lnserts clause (lA):

if post-election

Senate membership

does not conform

to the two-thirds

additional special

seat members shall

be nominated to

restore compliance

lnserts clause (lB):

the number of

special seats under

clause (lA) shall be

determined after

declaration of

general election

resu lts.

The substitution of

two fixed PWD seats

with a five percent

formula yields

! approximately three
i

I PUUD seats (five
I

percent of members

] in paragraphs (a),

I (b), and (c)). This is

consistent with

I Article 54(2) of the
1 

Constitution.

The same

implementation gaps

identified for Clause

4 apply equally here:

the absence of a

implementing body,

a specified

timeframe, and a

party list exhaustion

The deletion of the

two fixed seats and

their replacement

with a proportional

formula may reduce

certainty of PWD

representation if the

KLRC recommends that the same

implementing provisions

recommended for in Article 97 be

applied equally to Article 98: the

IEBC to compute top-up numbers

within a prescribed 21-day

timeframe after declaration of

KLRC recornmends the Committee

consider whether a minimum floor

] of two PWD seati should be
I

I retained to guarantee a baseline of
i representation, regardless of the

five percent formula outcome.

Its.uer

gender rule,

ated8ndesi

remedy



Senate's total

membership is

reduced in future.

Clause 6

(Amendment of

Artlcle 101)

Amends clause (2)

of Article 101 to

update cross-

references to

Articles 97 and 98

to include the new

sub-provisions (ca),

(1A). and (lB)

introduced by

Clauses 4 and 5.

This is a neceJsary

consequential

amendment to

Article I0l, which

governs the filling of

vacancies in

Parliament. The

amendment ensures

that vacancies in the

new PWD and 
,

gender top-up reats

are fllled in the same

manner as other

nominated and party

llst vacancles.

However, the

amendment does

not address whether

a replacement for a

top-up gender seat

must be of the same

gender as the

vacatlng member,

which is essentlal to

preserve the gender

balance achieved

KLRC recommends that the Bill. or

the consequential amendments to

the Elections Act, specify that any ,

replacement for a gender top-up

seat under Articles 97(1A) and

98(lA) must be of the same gender

as the vacating member. to protect

the constitutional purpose of the

top-up mechanism.
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A. INTRODUCTION

l. The Kenya National Commission on Human Rights C'KNCHR" or 'National Commission') is an independent

National Human Rights Institution established under Ardcle 59 of the Constitution with a broad mandate to

promote a culture of respect for human rights in the Republic of Kenya. The operations of the National Human

Rights Commission are guidcd by the KNCIIR Act and the United Nations Pais Pinciples on the

establishment and firnctioning of independent national buman rights institutions commonly rcfcned to as the

Paris Principles and as such enjoys an "A" stafls accreditation'

2. Thc National Commission under Arti clez49 of the Constitution has a mandate to sccure observauce of all state

organs of democratic values and principles and to promote constitutionalism' Article 10 of the Constitution

requires all state organs to uphold constitutionalism and the rule of law whenever thcy make public policy

decisions or interpret the Constitution. One of the strategies pursued by the Commission to securc observance

of all state organs of democratic values and principles is through human rights monitoring, review of new and

existing laws and policies, and the issuance of advisories informed by the KNCIIR's analysis.

3. In this regard, the KI.ICHR submis its comments on the Constitution of Kenya (Amendment) (No' 2) Bill,

2025 sponsored by the Hon. Senator Aaron Cheruiyot, L€ader of thc Majority Party. The advisory has tbree

parts; Section A covers prcliminary introduction, Section B provides General observations and

recommendations, while specific comments/observations on particular clauses of the Bill are detailed in

Section C.

B. GENERALCOMMENTS

4. The Commission welcomes the proposed constitutional amendment seeking to provide for additional seats in

the National Asscmbly and Senate in order to implement the principle of at least five percent of the members

of the public in elective or appointive position should be percons with disabilities. The Commission notes that

the amendment under clause 4 which proposes to introduce a Dew Article 97 (l) (ca) to qualify that five percent

of the total number of mernbers nominated by parliamentary political parties according to their proportion of

members of the National Assembly shall represent pcrsons with disabilities. This departs from the current

provision under Article 97 (l) (c) providing only 12 slots ofrepresentation shared by the youth, persons with

disabilities and workers towards practical implerrentation of Article 5a (2) of the Constitution. It is worth

noting that the current formula of representation for persons with disabilities has caused uncertainty to the

effect that their numbers are ever low. However, this corrsequential amendment will ensure that the membership

of the National Assembly will guarantec that about l8 persons with disabilities make it to parliament under the

new proposed Article 97 (l)(ca)'



The proposcd introduction of a ncw Article 97 (lA) to provide for the nomination of additional numbei of
ipecial seat members Eccessary to ensr:re that not more than two-thirds of ttre membership of the House are of
the same gender. The Commission welcomes this proposal noting that it is in line with the 2022 presidential

Memoranduml to Parliament on the need to resolve the long-sanding stalematc on the im.lementation of the

gcnder equity principle by establishing a workable formula aS well as aligping wift &s ssnstu.ting observatiou

made to Kenya under the Protocol to the African Charter on Human and Peoples Rights on the rights of women

in Africa (Maputo Protocol) rccommending that the State continues its efforts to amend the Constitution, to
put in place mechanisms for achieving the two-thirds gender rule, and/or: adopt a specific legislation on the
imFlementation of the two-thirds gender rule.

The Commission is alive to concems of sections of the eleitorate that the proposal to create additional seats

for women at ttre National Assembly and Senate iu the event that their membership does not conform to the

nro-tbirds gender-ruIe. Such concerns have are that Kenya will have a bloated legislature, Increase of financial

burden thtis unsustainable and may not empower women.,j1 thc long nur. Other quarters have continued to

argue that special seats undermine the democratic principle that r€preseDtatives should be directly elected by
the people. The Women nominaled to these positions may be scen ns "tokea" representatives rather than leaders

who earned their position, thereby undermining their credibility rrnd authority to make decisions. It is therefore

the Commission's advice that the Constitutional Amendments must transitional caped at 20 years.

The Commission notes Kenya has a robust legal and policy framework that supports women's political

participation' The Elections Act,201l, the Electoral Code of Conduct ard the Political parties Act,20ll
prohibit acts that would interfere with the participation of women in politics, such as violence, intimidation and

voter bribcry; give authority to the Independent Electoral and Boundaries Commission to cnsure that political

Parties comply with electoral rules, including on gender diversity and inclusion and require political parties to

comply with the constitutional gender requirement to qualifr for full registration. Howevcr, these framewor\s

have not been effectively implemented. Women still face financial and cultural barriers to political

participation. The Human Rights Committee, in its 2021 recommerdations, ruged Kenya to stergthen

measures to address and prevent violence and harassment among women seeking elective offrce, including the

prosecution of such crimes.

rttps://www.parliament.qo.ke/sltes/defa u lUfi les/2023-
/Presidentlal%20Memorandum962Oon%2Oconstltutional96z0amendmentsX2ODecc(2O2O22.odfff rtext=l%2Oam%2Oencourered%2
o%?0note%2fthat9620the.oarameters%2Oset%20out%20bv%20the%2oconstltutlonal%20fourt.



g. The Commission also notcs that the proposed amendment Bill rclates to the principles of inclusiveness,

equality, hlman rights, non-discrimination and protection of the marginalized under Articlc l0 of thc

Constitution and would thereforc require a refcrendum.

9. The proposcd amendment to Article 98 of the Constitution to effect that the re,preseirtation of pcrsons with

disabilities in the senate shall be five per cent of the total uumber of mcmbcrs elected undcr Article 98

(lXa)OXc) is progrcssive. This will out-rightly translate to additional representation slots from the surrent 2

provided under Article 98 (lxd) to a guaranteed 4 slos for persons with disabilities. The Commission also

welcomes the proposal to elsure that repres*t"iion of the members of the Scnate conforms to the tn'o-thirds

gendcr principle tbrough the amendment proposcd under clausc 5 (b)'

10. The Commission is ofthe view that the proposed Constitutional amendment will cure the gaps that the Elcctions

Act, Cap 7 has failed to addrees over the years regarding allocation and rcallocation ofspecial seats under

sections 36 and 37 of the Act. Thc Commission is concerned about the phrase "to the gcatest extent possiblc'

under clausc 3 (e) which is vague and opc,n-ended, and may result in non-compliance by parties, espccially on

inadequate marginalized group representation.

ll.The Commission fi5ther calls for the fulI implei:rentation of the Independent Electoral and Boundaries

esmmissi6a's mandate underAdcle 90(2) on its rcsponsibility to conduct and supervise elections of the seats

for special interest groups, which should include reviewing, veriffing, and where necessaxy, rejecting party

lists that do not meet the standards under Clause 3 of the bill on fair and competitive process.



C. SPECIFIC COMMENTS

Clause 3 -Amendment of
Article 90 of the
Consdtutlon

Clause 3 OXd) -
Amendment of Article 90 of
the Constitution

The Commission recogpizes that the proposed ame,odmenb is

consistent with Kenya's obligations under Arti cle 27 , 54, g I and 100

to secure inclusive represc,lrtation Furthcrmore, the Commission

reiterates that the proposed amendment aligns with regional

instuments such as the Maputo Protocol, under Article 9 which

requires States parties to ensure the increased and effective

representation of women at all levels of decision-making, including

the use of national legislation where necessary.

However, thephrase to the greatest extentpossible is vague ahd open

endd which may risk non-compliance by parties especially on

inadequate marginalized group representation.

Clause 3 amends Article 90 of the Constitution of
Kenya 2010 by extending its scopc to accommodate the

proposed additional Persons with Disabilities and

gender seats in the National Asscmbly and Senate, to

strengthen tlre process ofgenerating party lists via fah

and democratic member participation and imposing a

two-term limit on persons elected under the party lists.

Amend Clause 3 (e) to replace 'to the griitest extent
possible' with a minimum represettation requirement.

Article 90 of the Constitution is amended in clause 2 by

inserting the following new paragraphs immediately

after paragraph (c)-Memben of a political party are

democratically involved in the generation of the party

mechanisms of political parties and

mandate them to carry out the nomination process in a hansparcnt

and democratic manner and that the representatives of special

interest groups are selected on merit

This will strengthen the internd
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list tbrough a frir and competitive proccstt as set qrt

the respective party coostitution and nomination nrlcs'

Propoaal Inscrt the word'objoctive" immcdiately aftcr

the word'Tait''. Thc amendncnt should read:

Mqrben of a politiul party are ilarccratical$

inwlvd in rte gercration of rte party list through a

fair, obieaive and competit'rve Pnocess u set od in the

respective party cottstittrtion ud nomlnation rules'

ln
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D. CONCLUSION

Ttt Commission welcomes the proposed legislation as it seeks 1q implemeutrecommendations made to Kenya by
iuternational and regioaal fuuman rights teaty bodies such qs',thrc 2021 concluding observations on Kenya,s
pcriodic report under the International covenant on civil and Pblitical Rights (IccpR) where thc Human Nghts
Committce urged Kenya to iurcnsify efforts to implcment constitutioual provjsions requiring not morc than two
thirds of elective and appointive positions to be persons of the same gender. This also atigns witn Kenya,s
obligations under Article 9 of thc Maputo hotocol. The commission further observes that the proposed
constitutional amendment will necessitate consequential amendments of elcction-related laws, such as &e
Elections Act, cap' 7 that makes referencc to Articles 90,97,98, and l0l to cnhance legislative harmony. Iastly,
the comnrission reiterates thc need for Parliament to enact a comprehensive legislation envisaged under Article
100' Political parties should also adhere to the provisions of sections 36 and 37 of the Elections Acg cap 7 on the
rllocation and reallocation of special seats to promote the representation of marginalized groups.

IIGITIED BY:

)r. Bernard Mogesg phD., CBS

]OMMISSION SECRETARY/CEO
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MEMORANDUM ON THE CONSTTTUTTON OF KENYA (AMMENDMENT) (NO.2) BlLt,
2025 (SENATE BILLS NO.l6 OF 2025

The Council colls on the Commitlee to consider the
regording lhe omendmenls to the Bill in respect of the
hereunder.

following motlers
provisions sel oul

Conslilulionol
provision

Currenl provision
constilulion

in the Proposed qmendment in
the bill

Article 90-

Allocolion of
porly seots

Elections for porty list seots for
the Notionol Assembly, Senote,
ond County Assemblies ore
conducted through
proportionol representolion
using porty lists submilted by
politicol porties. Elections for
porty list seols for lhe Notionol
Assembly, Senote, ond County
Assemblies ore conducted
lhrough proportionol
representotion using porty lists

submitted by politicol porties.

The Bill proposes lo
expond Article 90 so

thot porly lists will olso
occommodote
odditionol speciol seots

creoted under Articles
97 ond 98.

Article 97-

composition of
lhe Notionol
Assembly

The Notionol Assembly
currently consisis of:
. 290 conslituency

representotives
o 47 women representotives

(counlies)
. l2 nominoled members

represenling speciol interesls
(youth, PWDs, workers)

. Speoker (ex-officio).

The

L

2.

Bill proposes:

Additionol
speciol seol
members to be
nominoted if the
two-thirds
gender rule is

nol met.
Guoronteed
minimum
representotion of
persons wiih
disobilities (5%) in

the Notionol
Assembly.



Article 98 -

Composilion of
the Senote

The Senote currently consists of
. 47 elected senolors

(counties)
o 16 women nominoted by

porties
. 2 youth representolives (1

. mole, I femole)

. 2 persons with disobilities
(l mole, 1 femole)

. Speoker (ex-officio).

The Bill proposes:

l. Additionol
nominoled senotors
if the Senote does
not meet lhe two-
thirds gender rule.

2. lncreosed or
odjusled
nominotion formulo
to ensure 5%

represenlotion of
persons with
disobilities

Article l0l-
Elecction of
members of
porliomenl

Provides limelines for generol
elections ond by-elections for
lhe Notionol Assembly ond
Senote.

The omendment
updotes
reference to
Articles 97 ond 98

to include lhe
new cotegories
of nominoled
members
inlroduced by
the Bill.

SUMMARY !N RETAIION TO PERSONS WITH DISABILIT!ES

The Bill proposes constitutionol omendments lo ensure:

l. At leost 5% representotion of persons with disobililies in eleclive ond
oppointive bodies.

2. Additionol speciol seol nominotions if representotion is nol ochieved
through elections.

3. Representotion through porty lists under Article 90.



ALIGNMENT WITH THE PERSONS WITH DISABILIT!ES ACT 2025

ANATYSIS OF PROPOSED CONSTITUTIONAL AMENDMENTS

A. Arlicle 90: Allocolion of Porty lisl Seots

The Bill proposes rigorous new stondords for how politicol porties generole their
nominolion lisls:

. Democrolizolion of Lisls: Porlies musl ensure members ore democroticolly
involved through o foir ond competilive process governed by porty
constitutions.

. Morginolized Representotion: Lists must explicilly reflect morginolized groups
os defined in Article 100.

r Term Limils: ln o mojor shift, ony person elected vio o porty list is now
restricted fo o moximum of two terms. This is intended to encouroge
leodership renewol ond prevent the "monopolizolion" of nominoted seots.

B. Article 97: NotionolAssembly Membership

Represenlolion of Persons wilh

Disobililies: The Persons with
Disobililles Acl, 2025 promotes:
. Politicol porticipotion of persons

with disobilities
. lnclusion in public decision-

moking

. Equolity ond non-discriminotion

The Bill supports lhese principles
by proposing:
Five percent of members
nominoted by porliomentory
politicol porties to represenl
persons with disobilities.

a

(b) Affirmotive Aclion
The Persons with Disobilities Act 2025

requires government inslitutions to
implement offirmolive meosures for
inclusion

a

a

The Blllinlroduces

Speciol seot nominolions if

lhe gender rule is not met.
5% representotion for persons

with disobilities.

This is consistent with offirmolive
oction meosures encouroged
under disobility legislotion.

The omendment redefines how Person with Disobilities ond gender bolonce
ore hondled in the lower house:

o Dedicoled Persons wilh Disobilities Quolo: lt deletes "persons wilh disobilities"
from lhe generol "speciol interests" pool in Ariicle 97(1)(c), where lhey
currently compete with youth ond workers.



AREAS THAT REQUIRE CLARIFICATION

CONSTITUTIONAL CONSISTENCY

The Bill is olso consislent wilh:

Arlicle 27 - Equolity ond freedom from discriminolion

Article 54 - Rights of persons wilh disobilities

Article '100 - Promotion of representolion of morginolized groups

ACHIEVABITITY OF THE 5% REPRESENTATION OF PERSONS WITH DISABILITIES

The proposed omendment seeks to ensure 5% represenlotion of persons with
disobilities in Porlioment.

Using lhe ocronym 'PWD': Using the ocronym "PWD" con be
considered inopproprioie or offensive in

certoin contexts becouse it moy oppeor
lo reduce individuols to o lobel rother
lhon recognizing them os people firsl.

Mony disobility-rights fromeworks
therefore encouroge lhe use of the full

ierm "persons with disobilities."

No verificolion mechonism The Bill slotes: "five percent of members...fo
represen t persons with disobi/ities."
. But il does not indicote how disobility

stolus will be verified.
. Under the Persons wilh Disobilities

Act 2025, verificotion usuolly requires:
/ registrotion with NCPWD

/ disobility cerlificotion
Clorify "Tolol Membership clorificotion on whelher the 5% is

colculoled before or ofter the gender
"top-up" seols ore odded, to ensure the
Persons with Disobilities quoto is not
diluted.

Porty Oversighl Advocole for o monitoring role for the
NCPWD in verifying thot politicol porty
nominotion processes for PWDs ore truly
"foir ond competitive" os required by the
new Article
e0(2)(d).



Ihis objeclive oligns wifh:

Article SaQ) ot the Conslilution, which requires thot ot leost 5% of members of
eleclive ond oppointive bodies be persons with disobilities.

However, lhe provision hos never been fully implemenled since 2010. The

omendment otlempls to operotionolize this conslitulionol requiremenl by
creoting mechonisms for nominotion if the threshold is not mel.

The omendment is ochievoble becouse:
. Porlioment olreody uses porty lists for speciol inleresl groups.

. Polilicol porties con nominole persons with disobilities through this system.

. The lndependenl Eleclorol ond Boundories Commission (IEBC) olreody
monoges porty list nominolions.

Thus, implemenlotion mechonisms olreody exist.
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MEMORAMA: THE COI{STrTUTION (AIuEMlm\rD Br -r' SET.IAIE BILIS No. 16 OF zoaS

s/No
1

that the general principles integrate the

prwisions on inchrsive go\Ernance in

Articles S4(z), SS O) and S6(a) of the

Constitution

The proposal by the commission also

aligns with the proposal in the Bill on

the immediate imPlementation of

Article 54(z) on 5%of Persons with
Disabilities

Proposdsin (ca) and (cb) seekto ensune

indusivig of the other specid interest

grcups so that these principles would be

amplified in the self-orecuting artides

of the constiurtion as well as

legislations-Elections Act

mmission eunueTtre pmpoals by the Co

implementing

amended in ParagraPh (c) bY

deleting the exPression "fair

representation of ..' and

substituting with " At least five
percent of the members of elective

public bodies are"

Article 8r of the Constitution is

amended further bY inserting the

following new ParagraPhs
immediately after ParagraPh (c)-

(ca) fair representation of ethnic

minorities and margindized
communities.

(&) fair representation of Puth;

PROFOSAI..S
tion iserticle 8r of the Constitu

Articte 8r ofthe Coirstittrtion- G€neral
principles fo r the ele<toral q/stert

the electoral qctem shall comply with the

fu[owirrgprinciple-
(a) freedom of citizens to exercise their

political ri.ghts underArtide 38;

(b) not morethan two-thirds ofthe mernbers

of elective public bodies shall be of the same

gender;

(c) fiir rcpr€sentation of persons witr
disabilities;

CXAIJSE
Netrrpnoposalby theCommission

llPage
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(d) tuiversal $fiage based
for fih reprtsentation end equelity <if re;
and

(e) free and fiir electbns, whi& arc-
(i)bysecretballoq
(ii) ftee from violcncg intimilation,
improper influeuce or omrfiion;

crthcaspiration

2.

3. Artide 9o of the Constitution is
amendedby-

(a)in dause (r), by deleting the
orpression "Artides gZ(rXc) and
980)G), (c) and (d)" and Substituting .-

therefor the expression "Artides
glrxcxca) and (rA) and g8(rXb), (c),
(d) and (d)";

(b)in dause (z) by insertrng the
following new paragraphs immediately
after parqgraph (c)-

(d) members of a political party are
democratically involved in the
generation ofthe party list through a
fair and sompetitive process as set out

ClauseS Plopose b amend (O by inserting tre
ptuase "Special Interest group" before
the phrase tnanbertr to reed ttns:

Special Interest group menrbers of a
politicat party are democratically
involved in the generation of the
party list through a fuir and
competitive process as set'out in thri
respective party constitution and
nomination rules

(Cap Z)and ,Political p ect (Cap

7D)

IheCmmission agrceswi&theprq@ts
in dause (SXb) tbat inserb a nerrsub+lause
(O on mernbes of the partygcrerating the
parly[*s.

Ihe Commission huds the proposal but
propm an amen&nent to quure thst on}
spedal interest groups merpbers nominate
one of, their oryn to rtprrsend treir interest$

The Commission is dso in agreement
with the proposals in Clause (SXc ),
inserting a new'qub dause 4, that caps
the term of the nomination seats to not
morc than two terms

2lPage



nomination mles;
and
(e) each partY list reflects the

representation of the marginalized

groups set out in Artide roo to the

greatest odent possible, taking into

account the nature ofthe party lisq

(c) inserting the following new clause

immediately after clause (3) -
(4) A person elected under dause (r) for

a seat shdl not hold suctr office for rgore

than two terms

in the respective PartY constitution and

Amendment retained as is.Clause 4
Amendment of Article 97 of the
Constitution
4. Article 9Z of the Constitution is

amended -
(a) in clause (t) -
(i) by deleting the word "persons with

disabilities" appearing immediately

after the wonds "including the louth" in
paragraph (c);

(ir) by inserting the followint new

paragraph immediately after paragraph

(c) -

3
Ihe Commission suPPorts

on the following grounds:
the proposd

r. Under ProPosed gZ(txb)

a) PWD women will ultimatelY

come out to contest for PartY

tickets-thus more Prtsence and

support within political parties or
as independent candidates;

b) The electorate will increasingly

have an attitude dtange on

perceptions and caPabilities of
PWD women running for
election and being elected-

3lPage
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(ca) five percent of the total number of
membeni in paragraphs (a), (b) and (c)

nominated by parliameaary political
parties according to their proportion of
members of the National Assembly and
in accordance with Artide 9o, to
represent persons with disabilities.

O)by inserting the foUowing new dauses
immediately after clause (r) -
(tA) In the event that the membership of
the National Assembly under clause (r)
does not conform to the principle that
not mone than two-thirds of the
memberc are of the same gender, there
shall be nominated additiondl number of
special seat members necessary to
ensure that not more than two-thirds of
the membership of the House are of the
sa-e gender.

(tB) Ttre number of specid seats under
clause (rA) shall be determined afterthe
declaration of the results of a general
election

c) Holisticalty, ral biases
based on peretptiou of PWD will
bqh to decline learling to a more
indusive and cohesirrc dectoral
society.

. Under gZ (rXc)

a) Political parties would result to
dso nqniDating PIAID Jou&,
worken and other specid interest
SFouPs.

b) Under the nor clause rAo

Political parties would be
strategicaly aim to nominate
oppositeigenders in addition to
consideriug PWDS considerations
in order to contribute to the not
morc than two thirds gender
principle.

d) an promotes election of PWD
women by parties and candidates
making the droices on candidates
that theycan sell to electoratefor
election and on same breadth,
electorate to increasinglyhara an

4lPage
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4. However, the Commission ProPoses
the following amendments in the

alternative:

Propose to amend clause +(aXii)
(ca) by substituting the entire dause

with the following-;

(ca) Five percent of the totd number

of members in paragraPh(a), to
represmt pennns with narious

catqories of disabilities of either
gender, eight members, being four
men and four women, rePrrcsenting

the youth and eight memtrrs, being

four men ,and four women'

representing the ethnic minorities
and marginalizrd communities
nominated by ParliamentarY
political parties according to their
proportion of members of the

National Assemb[ and in
accordance with Artide 9o, to

represent persons with disabilities

PWDs but also PWDs tn
participating in elections.

The proposal in the Bill seels to
implement Artide SA(z) in respect of
persons with disabilities to the

disadvantage of the other groups as

envisaged in Artides 55$) and 56(a).

The Commission's proPosal seeks to
implementArtids 55,56 and roo.

The Bill also proposes five pereent of
members in gz(a),(b) and (c) but the

commission's proposal is for 5%'of
Clause gila), whidr are the z9o elected

members.

The rationale is that clause 97@), rvhidt
is 47 women elected to rcPrcsent

Counties, is also an affirmative measure

and gZ(c ) which is the rz members is

also an affirmative measure to which

amendments have been PmPosed as

well.

We ha're proposed further ameudmeuts

to gZ (c ) by increasing the fouth bY

eight members and ethnic and

5lPage
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D.

Amendment of Article g8 of the
Constitution.

5. Artide g8 of the Constitution is
amended-

(a)in dause (r) by deleting paragraph (d)
and substihrting therefor the following
nar paragraph

-(d) five percent of the total number of
members in parqgraphs (a), (b) and (c)
nominated by.iparliamentary political
parties according to their proportion of
members of the Senate and in
accordance with Article 90, to repnesent
pennns with disabilities.

(b)by insertirrg the following new clauses
immediately after dause (r)-

(lA) In the event that the membership of
the Senate under clause (r) doCI not
conform to the principle that not more
than two-thirds of the members are of

Clause s Propose to amend dause 5 by
substituting the eutire dause with
thefollowing-;

(d) Five percent of the total number
of members in paragraph(a), to
represent percons with rarious
categories of disabilities and of
either gender, four members being
two men and two women,
representing the youth and four
members being two men and two
women, representing the ethnic
minorities and marginalized
communities nominated by
parliamentary political parties
according to their proportion of
members of the Senate and in
accordance with Article 9o,, to
represent persons with disabilities

marginatized commuuities
nesentetion byeightmemberc.

The proposal in the Bill seela to
implement Artide S+(e) in rcspect of
pe*ons with disabilities to the
disadnantage of the other groups as
envisaged in Artids SSO) and S6(a).

Ttre Commission's firrther proposal
seeks to implement Artides 5;5, 56 and
1oo ufiich have been omitted in the
proposedBill

The Bill also ptoposes five percent of
membere in g8(a),(b) and (c).

Tlie Comqission's proposal is for 5% of
(a) whidr are the +z elected members
because O) whidr is 16 womin
nominated to represent Counties is also
an affirmative meuiurte and (c ) which is
the z members to represent the youth is
also an affirmative measure.

We have proposed amendments to
inc.rease the number of louth from z to
4 and then proposed a new affirmative
measure for 4 seats for the ethnic

6{Page



nominated additional number of special

seat members necessary to ensure that
no more than two-thirds of the

membership of the House are of the

same gender.

(rB) The number of special seats under

clause (rA) shall be determined after the

declaration of the results of a general

election

same gender, there shall bethe

Article roo of thti Constitution is
amended-

(a) By inserting after the expression

"parliament" the following "and

CountyAssemblies"

Newproposal

Artide roo of the Constihrtion

Promotion of rePresentation of
marginalized grouPs

Parliament shall enact legislation to
promote the rePresentation in

Parliament of-
(a) women;
(b) persons with disabilities;
(c) youth;
(d) ethnic and other minorities; and

6

(e) Marsinalized communities.

minorities and marginalized
communities' representation.

Ttre Commission proposes the indusion
of County Assernblies to obligate

Parliament to enact legislation on

representation in the CountY

Assemblies as well

TlPage
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7.

Artide r77 ofthe Constitutiou-
UemberSip ofihe CouuryAssembp

(r) A county assenrbly consisS of-

(a) menrbos dected fo the rql*ered rders
of tbe wardg eanh ward on$ituting a single
memben constituency, on the same day as a
general eledion of Menrbers of nrilamem.t,
being tlrc second Tbesd4, in Arrgust, in
erreryfiflhltar;

O) the number of special seat menrbers
neqssaryb ensure tlat no more ttran tr,r+
thiris ofthe menrberstrip of the asseurbly

art of the same gender;

(c) the number of mernbers ofmarginalized
gmups, induding perons with disabihties
and theprX[ presoibe<l by an Act of
Parliamen$ and

(d)theSpeako, wtro isan axorfficio
member.

(z) The members conttmplated iu dause
(tXb) and (c) shan, in ea& case be

Nenrproposalby theCommisdon Propce to amend as ftillows-;

Artide tTZ of &e Constitution is
amended-

(a)rn dause (r),
paragraph (c).

(b) in dause (r), by inserting the
fo[owing Dev, paragraphs
immediately after paragraph (b)-

(c) five perccnt of the membership in
(a) of either geuder, representing
various categories of persons with
disabilities; 

.7

(ca) two members, being one mur
and one woman, representing the
Iouth;

(cb) I\flo members,'being one man
and one womari, representing
ethnic minorities and marginalized
communities/in dause (z), by
inserting the erpression '(ca) and
(cb)' immediately after the
orpression'(c)"

by deleting

The Commission's proposals seek to
inplement Artides S4(e), SSG) and
S6(a) ofthe CountyAssembUes as well

The Commission's concern is based on
the fact that over the 1rcars many County
A,ssemblies harrc not been compliant
with inclusion of Persons with
disabilities and other margindized
groups at the Countylerrel.

SlPage



to the seats receiradinthat decioninthat
county by eaih political party under

paragraph (a) in aocondancewitrArtide go.

nominatedbypo litical parties in pmportion

General C,omments

r) Ttre Commission lauds the purpose of the proposed Bill, which provides a formula to nominate additional membership

of the National Assembly 
"na 

Senate if,-aftir the declaration of results following a national election, they do not

conform to the constitutional principle that not more than two-thirds of the'members are of the same gender

z) The Commission also lauds the proposals to amend the Constitution of Ken),a to provide for additional seats in the

National Assembly and Senate in order to implement the principle of at least five percent of the members of the

public in elective and appointive bodies should be persons with disabilities. The commiesion, however' proposes

an amendment for the S% to be based onty orr the elected members, exclusive of the 47 Seets of

\ilomen,s Representatior. io tn" National Assembly and the 16 nomination seats in the Senate, because

they are also af6rrnative seats

S) The Commission also introduces new proposals to amend Articles 81, 1oo, and r77 because they correlate with the

amendments proPosed in the Bill

4) And finally, the Commission's amendments seek to implement the principle of fuir reprcsentation of the youth and

ethnic minorities and marginalized communities in the National Assembln the senatg and the County Assemblies'
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Dear (- \e -,a-
&+

THE CONSTTTUTTON OF KEr{YA (AMENDMEND NO. 2)B.[LL,

We acknowledge receipt of your correspondence referenced

SEN/DGAC/DGC/JLAHRC1202612(c) and dated 2od March 2026, inviting the

National Treasury to submit a memorandum on the above-captioned Bill. We

appreciate the Committee's efforts to promote inclusive govemance.

The National Treasury recognize the significance of ensuring equitable

representation of gender and persons with disabilities in both elective and

appointive positions. We commend the Committee's initiative to align irational

legislation with constitutional principles of equality and non-discrimination.

However, rve wish to highlight several considerations for further review:

1) Indeterminate Legistative Costs and Fiscal Volatility

The Bill proposes an unspecified number of special seats. which could lead to a

substantial increase in the number of representatives in both the National

. ( I,I'RK.S
'.- C,fFI(it: ,'"iirt-,*,)



Assembly and the Senate. This potential expansion introduces unpredictability in

recurrent expenditure, complicating fiscal planning and conflicting with the

govemment,s fiscal consolidation objectives. It also undermines the stability of

the Medium-Term Expenditure Framework (MTEF), which relies on predictable

expenditure projections.

2) Impact on the Public Wage Bitrl and Fiscal Sustainability

The creation of additional parliamentary seats will inevitably increase the wage

bill, including salaries, allowances, meciical benefits, pensions, and other statf-

related costs. This expansion contradicts ongoing efforts to reduce public sector

wage bills and maintain fiscal discipline. The increascd costs could crowd out

essential development expenditures, thereby negativcly affecting economic

$owh and development trajectorics.

3) Considerations Under Article 114 (Mouey Bill)

Although the Bill is styled as a constitutional amendment, the memorandum

explicitly states that its enactment will result in additional public expenditure'

I hrs charactenstic aligns it with a Mortey Bill, rvhich requires careful fiscal

assessment. Given the current state of the natiotral exchequcr, there are concems

about the availability of fiscal space to accommodate the increased costs

associated with an expanded Parliament'

4) Legal ConsistencY

The proposal should be cross-checkcd against existing constitutional provisions

to avoid redundancy or conflict. In this regard, a thorough review is necessary to

ensure consistency with existing constitutional provisions and relevant statutes,

especially those related to electoral boundaries and public service appointments'

Further, the Bill should clearly define mechanisms for enforcement, monitoring,

and compliance to ensure effective execution and reduce ambigUity.

5) Consider Revenue-Neutral Alternatives

ln light of these issues, the National Treasury recommends exploring revenue-

neutral altematives to achieve the Bill's objectives' For example, political parties

could be mandated to ensure gender and PWD representation during the

nomination process, such as through stricter compliance with candidate lists,

rather than creating additional seats tunded from the Consolidated Fund.
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We remain available to provide teclmical support and collaborate with the

Committee to refine the Bill, ensuring its feasibility and alignment with national

development priorities.

Yours

rroN. FCPA JOHN MBADr NG'ONGO, EGH
CABINET SECRE,TARY





WOMEN'S STEERING COMMITTEE
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woMEN'S STEERTNG COMMITTEE (WSC)
MEMORANDUM TO TIIE SENATE
oN THE CONSTITUTION OF KENYA (AMENDMENT) (NO.2)B[LL,2025
(Senate Bills No. l6 of 2025)

SUBMITTED PURSUANT TO:
Article I l8(lXb) of the Constitution of Kenya, 2010

Standing Order 104 of the Senate Standing Orders
Invitation for Submission of Memoranda and Public Hearings issued by the Senate

INTRODUCTION

'l'he Women's Steering Committce (WSC) is a national coalition platform comprising women

lcaders, grassroots womcn's movemcnts, civil socicty organisations, and professional

networks working to advance women's political and cconomic inclusion, gcnder equality,

and constitutionalism in Kenya. l'he WSC's work is anchorcd in the Constitution of Kenya,

2010, and focuses on translating women's numerical strength into substantive representation,

leadership, and influence in every sphcrc. l'hc WSC is hosted and coordinated by Community

Advocacy and Awareness'l'rust- CI{AWN 'I'rust, which is the permanent secretariat for the

coalition platform.

Pursuant to the invitation by Parliament for public submissions on thc Constitution of Kenya

(Amendmcnt) (No. 2) Ilill, 2025, and in furtherance of Article I l8( I )(b) of thc Constitution,

the WSC hereby submits this mcmorandum in support of the proposed amendments

contained in Scnatc llill No. 16 of 2025.

CONSTITUTIONAL AND POLICY CONTEXT

Articlc 27(8) of thc Constitution of Kenya,20l0 imposes a mandatory obligation on the Statc

to ensure that not more than two-thirds of the members of elcctive or appointive bodies shall

be of the same gender. 'Ihis obligation is immediate, justiciable, and not subject to

progrcssive realisation. This principle is furthcr reitcrated in Articlc 8l(b) as among the

principles of thc electoral proccss.

Despite this clcar constitutional command, Parliamcnt has, since the promulgation of the

2010 Constitution and within thc stipulatcd timelinc within the Fifth Schedule, failed to enact
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and operationalize an effective mechanism to ensure compliancc with the two-thirds gender

principle in both the National Assembly and the Scnate. 'Ihis persistent failure has been the

subject of multiple judicial determinations and advisory opinions, underscoring that

constitutional supremacy cannot be subordinated to political convcnience.

The Women's Steering Committee has consistently maintained that the legitimacy of
Parliament is inseparable from its compliance with the Constitution. Our previous

submissions to Parliament emphasised that constitutional amendments must serve to cure

constitutional violations, not perpetuate them. In this context, the Constitution of Kenya

(Amendment) (No. 2) Bill, 2025 represcnts a focused and constitutionally responsive

intervention.

SUPPORT FOR THE OBJECTS AND PROVISIONS OF THE BILL

Operationalisation of the Not More than Two-Thirds Gender Principle

The WSC strongly supports the proposed amcndments to Articles 97 and 98 of the

Constitution, which establish a fall back, post-clcction mechanism, for the nomination of
additional special seat members where election outcomcs fail to meet the two-thirds gender

principle.

We note, in particular, that the Bill: anchors compliance on actual election results, thereby

respecting voter choice; provides a clcar, predictable and automatic constitutional mechanism

triggered by non-compliance which is already working at the County level; eliminates

ambiguity that has previously frustrated legislative and judicial efforts to enforcc Article

27(8) at the national level.

The WSC considers this approach to be constitutionally sound, minimally intrusive, and

faithful to an already existing approach as provided in Articlc 177(b) and in the principle that

affirmative action measures are remedial tools designed to correct historical and structural

exclusion.

Strengthening Legal Certainty and Constitutional Compliancc

The entrenchment of the compliance mcchanism within the Constitution itself is a critical

reform. Previous reliance on ordinary legislation has proven inadequatc and vulnerable to

political incrtia and legal contestation.

By constitutionalising the enforcement framework, the Bill enhances: legal certainty in

electoral outcomes; institutional stability in parliamentary composition; public confidence in

Parliament's commitment to constitutionalism and the rule of law.
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Inclusion of Persons with Disabilities

'l'he WSC supports the Bill's proposal to guarantee that at least five perccnt of the

membership of the National Assembly and the Senate shall consist of persons with
disabilities, nominated proportionatcly through party lists.

Women with disabilitics cxpcriencc compounded and intersectional discrimination on the

basis ofboth gcndcr and disability. Strcngthening the constitutional rcpresentation ofpersons

with disabilitics advances substantivc equality and reinforces Kenya's obligations under

Articles 27 and 54(2) of the Constitution.

Reform of Party List Processes undcr Articlc 90

'l'hc WSC supports thc amendments to Article 90 that rcquire political parties to ensure that:

party list candidatcs are generated through dcmocratic, transparent, and competitive intemal

party processes; and that party lists rcflcct the representation ofmarginalised groups

contemplatcd undcr Articlc 100 of thc Constitution.

'l'hese reforms dircctly address the historical misuse of party lists as instruments of patronage

and exclusion, practiccs that havc disproportionately undcrmined women's access to

lcgislative rcprcsentation.

Term Limits for Nominated Mcmbers

'l'hc introduction of a two-term limit for mcmbcrs clcctcd through party lists is a progressive

and neccssary rcform. 'l'he WSC supports this provision as it: prevents perpetual occupation

of affirmative action spaces by thc same individuals; expands opportunities for new and

emcrging women leadcrs; reinforces thc principle that affirmative action measures are

transitional and redistributivc, not pcrmanent entitlcments.

CONSTITUTIONALITY OF THE AMENDMENT PROCESS

'fhe WSC notcs that the Bill cxpressly statcs that the proposed amendmcnts do not relate to

mattcrs spccificd under Article 255(l) of thc Constitution and thereforc do not require

approval by refcrcndum. On the Iacc of the llill, thc proposcd amcndments are limited,

targctcd, and consistent with thc constitutional amendmcnt pathway under Article 256.

CONCLUSION AND RECOMMENDATION

'l'he Womcn's Stecring Committcc supports thc Constitution oIKcnya (Amendment) (No. 2)

Blll,2025 as a neccssary, proportionate, and constitutionally faithful response to a long

standing failure to implement gendcr equality and inclusivc representation in Parliament.
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The Bill does not seek to overhaul the constitutional order. Rather, it addresses a specific

constitutional deficit, strengthens Parliament's legitimacy and affirms the supremacy of the

Constitution of Kenya, 201 0.

The WSC therefore urges Parliament to: uphold its constitutional obligations; enact the Bill
without delay; and demonstrate its commitment to gender equality, inclusion and

constitutional govemance.

DATED at Nairobi this 29e day of January 2026

woMEN'S STEERTNG COMMITTEE (WSC)

Contacts:

Women's Steering Committee (WSC) c/o CRAWN Trust

Nairobi, Kenya.

Email: crawn@crawntrust.org
Tel: 020 2664505
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"The most important determinant of a country's competitiveness is its human talent -
the skills and productivity of its workforcel'
World Economic Forum Global Gender Gap Report 2013

This report was commissioned by the National Women's Steering Committee in an effort

to promote informed discussion and debate on one of the most important gender issues

of our time and among the most significant of the Uhuru Kenyatta administration, as the

first government elected under the Constitution of Kenya 20 t 0.

Kenya has an ambitious vision which is contained in the national development blue print
Vision 2030. This guiding document seeks to create a globally competitive and prosperous

nation with a high quality of life by 2030. It is impossible to realize this laudable national

vision without fully including the majority of the population in representation and public

Ieadership and decision making positions.

Gender equality is not just a Constitutional requirement, it is an economic imperative for
any country seeking to compete globally. As part of the broader constitutionally mandated

changes to the governance framework, it is also a pre-requisite to the realization of Vision

2030 and the Second Mid Term Plan 2013-2017. It is in this context that we encourage

public officials and the general public to read this report rather than as a stand-alone

document.

There are changes which are by their nature incremental, progressive if you will, but even

incremental change has a tipping point. At a time when it can be said'this is who we were'

and 'this is who we arei Kenya is faced which just such a decision. With the August 27,

2015 deadline for all consequential legislation required by Constitution ofKenya 2010 fast

approaching, Kenya must make a decision on whether we will try to hold back time or

have the courage to leave the past behind and step boldly into the future'

This is an historic time and we are privileged to be a part of it. Kenyans will witness the

audacity of visionary leaders who will dare to urge us forward and who understand that

the present and future of successful nations demand adherence to certain basic principles,
fidelity to the Constitution, integrity, equality and the rule of law. We will also witness a

different type of leadership - one that is backward looking, led by people who live in fear

of change and who are ruled by the past because they cannot imagine what lies beflore us

is greater than our history.

This report is intended to inform the leadership and the people of Kenya by injecting
into the not more than two-thirds same gender principle debate data to inform decision

making. We hope to elevate public policy decisions beyond party politics, socialization
and bias.
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.It is our ardent hope that through reading this report and the Constitution, Kenyans and
their leaders will choose to align their actions with the Constitution of Kenya 2010 and the
times. We must recognize the status quo for what it is: entrenchment of gender inequality

. and a failure to deal with what Hillary Clinton called "the great unfinished business of the
' 2lst centuryl'

. This isnt an issue for men or women, but an issue for humaniry

We wish to thank our partners Action Aid International Kenya for their unwavering
support to the National Women's Steering Committee and their commitment to women's
empowerment and advancement and for fully supporting this work. Our thanks also go to
The Institute of Economic Affairs (IEA) for their commitment to enriching the dialogue
through data and helping us advocate for better public policy decisions - those informed
by the law and data.

Daisy Amdany

Executive Director
CRAWNTRUST
Host Organization and Convener of the NWSC 2014-2017
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Inclusivity is a key value of democratic politics. It ensures that all identity groups have a

voice in the policy making process, whether defined by gender, ethnicity, religion, region,

socioeconomic status, age, or education. One dimension of accommodating diversity is

actively ensuring the inclusion of women in the electoral system. In recent decades, there

have been campaigns for an increase in representation of women across the globe, and many

with positive and instructive outcomes. As Kenya seeks to implement a constitutionally
required gender balance in the National Assembly and Senate, the national debate ought
to be informed by the experiences of other countries, and the economic realities of Kenya

itself.

Representation of women in Kenya's parliament has been and remains minimal. Only
9.8o/o of the tenth parliament was comprised of women, and only 20.7o/o of the eleventh
(sitting) parliament is women - the lowest in East Africa. Underrepresentation of women

in positions of power is untenable; a country simply cannot Progress economically,

politically or socially without half its citizens participating meaningfully in political
spheres and critical decision-making processes. Clearly, there is Progress to be made

toward equitable gender representation in Kenya. Recognizing this, the Constitution of
Kenya entrenches the concept in Article 27 (8): "Not more than two thirds of the members

of elective or appointive bodies shall be of the same gender." Although the article is

technically gender neutral, its intent in the current political context is to provide redress

for the underrepresentation of women.

Kenya's constitution came into effect in 2010, but the requirement that not more than two
thirds of members of elective or appointive bodies be of the same gender was to come into
effect gradually. The current policy debate concerns how to implement the requirement
in the face of too few women being elected to comprise at least one third of the National
Assembly and Senate. A technical working group under the Attorney General is working
with an August 27 , 2015 deadline issued by the Supreme Court to pass legislation creating

a mechanism for full implementation of the two-thirds requirement.

Unfortunately, many public figures, including women in both elected and nominated
positions, have claimed that full implementation of the two-thirds requirement is expensive.

Some have claimed that it is prohibitively expensive, and should not be implemented
because it is too expensive. However, these individuals have failed to provide the cost

of implementation that is, they argue, too high for the Kenyan taxpayer. Figure A lends
perspective on the small fraction of the national budget estimated to be consumed by
Parliament in 2014t15. The share of the entire national legislature, including both houses'

recurrent and development costs, is only 1.57o of the national budget estimates for 2014114.
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' l.'igurc A: H,stirrtates of National Ilrrdgct Allocation {br' 2014/ l5

Parliament

l.s%

Maximum cost
of 2/3 Rule

Source: 2014/15 Programme Based Budget

Nofe: CFS - Consolidated Fund Services

The conventional wisdom that Kenya's parliament is already expensive is not the focus of
this report. However, it is important to put into perspective in advance the portion of the
national budget that would be affected by a potential increase in the number of seats in the
legislature.

This report seeks to inform two aspects of the debate where improved knowledge can
produce improved policy outcomes, Part I is a comparative analysis of legal approaches
to women representation, and shows that equity in gender representation has been
successfully achieved in other countries through affirmative action programmes. Despite
having the greatest capacity to afford an amrmative action programme to increase the
participation of women in parliament, Kenya is the only country in East Africa that has

rlet to achieve a one-third gender equity minimum. The parliaments of Tanzania, Uganda,
Rwanda, and Burundi are all comprised of at least one-third women. Their successes in
this area are direct results of quota systems to ensure a minimum threshold of gender

iequity using reserved seats for women, and have been shown to increase the particfiation
of women outside of reserved seats as well.

Section II is a budget analysis and estimation of the cost of adding seats to the National
AssemblyandSenateshouldtoo fewwomenbe electedto satisfythe two-thirds requirement.
It is particularly critical to informing the current debate: The findings of this report show
that despite claims by many public figures, the expansion of houses of parliament to ensure
the inclusion of women is not prohibitively expensive to the Kenyan taxpayer. This report
provides verifiable evidence that has thus far been absent in the current debate: the cost
of additional seats in the National Assembly and the Senate. The critical figures for policy
debates are the cost of one additional seat in the National Assembly, and one additiond
seat in the Senate. This report does not speculate on the mechanism for filling additional
seats, or the number of additional seats; these details will be subject to complex decision-
making processes and election cycles. Instead, it provides scenarios based on possible
(not necessarily likely) mathematical outcomes, guided by the current political realities,
including the current gender composition of each house of parliament. Table A below
summarizes the additional cost of these scenarios, presented in detail in Part II.

o "5'l
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Iirblc A: Cost ol'i\dditional Sc:rts to thc National Asscrnblv ittr<l Scttatc to ()olrrplv u'itlr
lrro-'lhirtls Ilct;u ire rrrcnt

Best Case Scenarios 0.00
I i National Assembly

:senate

Mixed Scenarios I

Mixed Scenarios 2 4.94

Worst Case Scenario 4.94

015304s
Per Capita Additional Cost (Ksh)

Source: Estimates of Recunent and Development Expenditure of the Parliamentary Service Commission for the

year ending j1th lune 2014 and Projections for 2014/2015-2016

Failure to craft and implement a mechanism to satisfy the two-thirds requirement by

August 27,2}ls,would be unconstitutional. Criticism of the mechanism for satisfying the

constitutional requirement should not be directed at the value of affirmative action (which

is in fact high, achievable and constitutionally mandated) or its costs (which are in fact

Iow) as demonstrated by facts and analysis in this report.

a
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SECTION I
A COMPARATIVEANATYSIS
.OF TEGAL APPROACHES
,TOWOMEN
REPRESENTATION



1.1Introduction

Gender equality is one of many Protections guaranteed by the Constitution of Kenya.

Article 27 recognizes that every person is equal before the law and has the right to equal

protection and equal benefit of the law, ensuring freedom from discrimination in very

certain terms. rNot only does Article 27 provide for protection against discrimination; it
puts the full weight of the constitution behind initiatives aimed at the active promotion of
the rights of marginalized groups and minorities, requiring the state to take Iegislative and

other measures, including affirmative action programmes and policies designed to redress

any disadvantage suffered by individuals or groups because of past discrimination.2 This

includes those measures to implement the requirement that not more than two thirds of
the members of elective and appointive bodies shall be of the same gender.

Chapter Seven ofthe Constitution (Representation ofthe People) sets out how the right
to vote is realized. It enumerates the general principles that provide the bedrock of the

electoral system. Article 81 (b) provides the following: "Not more than two thirds of the

members of the elective public bodies shall be of the same genderl' The constitution does

not, however, provide specifically for how these requirements are to be met. Article 100

of the constitution goes further to oblige Parliament to enact legislation to promote the

representation in Parliament of marginalized groups, including women.

1.2 rvVomen and the Constitutitlnal Conrposition ol'the Nati<lnal

Assenrbly & Senate

Guaranteed representation of women is written into the composition of Kenya's two

national legislative houses. The composition of Kenya's National Assembly is described

in Article 97 of the Kenyan Constitution. Of its 349 seats,290 are for those elected from
Kenya's 290 constituen cies, 47 are for women elected to represent each county, and 12 seats

for nominated individuals to represent youth, persons with disabilities and workers. This

composition, itself a testament to the high priority of affirmative action toward equitable

representation of women in Kenya, is displayed in Table I below.

Women County Representatives 47

Total
Source: The Constitution of Kenya

349

tConstitution of Kenya, Article 27(3)
2Constitution of Kenya, Article 27(6)

osition of the Nalional Assenrbl,v (Article 97)Table l: Oomp

7



. If no single gender can constitute more than two-thirds of the National Assembly, then the
minority gender must constitute at least one third of its membership. The minority gender
in the National Assembly, then, must constitute at least 117 of its 349 seats. Figure I below

. shows the minimum threshold for compliance with the two-thirds gender rule and the
' current gender composition of the National Assembly.

. Iirurc l: N'liuinrunr (lonslilutional llcrluircrncnl arrrl (,urrcnt (201:r) (icndcr
Oornposition of Nat ionirl r\sscrnbly,

Minimum Constitutional
Requirement

Current Composition

Minority Gender

tt7
Women

68

Gender

Source: The Constitution of Kenya; Inter-Parliamentary Union at http://www.iPu.org/wmn-e/chssif.htm.

The composition of Kenya's Senate is described in Article 98 of the constitution, and also
provides for women's representation. Of its 67 seats, 47 are for those elected from the
47 counties, 16 are reserved for women to be nominated by political parties, two seats

for those representing youth (one woman, one man), and two seats for representatives
of persons with disabilities (one man, one woman). Equitable gender representation is

'written into the nominated positions in the Senate, a contrast from the National Assembly,
whose 12 nominated positions do not have a constitutionally prescribed gender allocation.

Nominated Women Senators t6

Nominated Disabled Persons Representatives 2 (one man, one woman)

Source: The Constitution of Kenya

To satisfr the two-thirds gender requirement in the Senate, at least 23 members must be

of the minority gender. Currently, 18 seats are reserved by the Constitution for women:
15 nominated women, one youth representative, and one representative for persons with
disabilities. In the 2013 election, the 47 county constituencies elected no women to the
Senate, and currently women only hold the 18 seats reserved for women, or 26.87%. All
47 elected positions in the Senate are filled by men. Figure 2 below shows the minimum
constitutional requirement to satisffthe two-thirds rule and the current gender composition
ofthe Senate.

Ihble 2: Compositiort of thc Senatc (Articlc 9fi)
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Figure 2: l\.Iininrurn (lonst itrrtional IleqtrircrncnI artd (ltrrrent (2015) (icnricr
()ornposition o[ thc Se nirte

Minimum Constitutional
Requirement

Current Composition

Minority Gender

23

Women
18

ty Gender n

Source: The Constitution of Kenya; lnter-Parliamentarl Uniofl at httP:l/www.ipu.org/wmn-e/classiJ.htm.

Neither house of parliament is currently in compliance with the two-thirds requirement.
Ifthe proportions ofthe 2013 results are to be a lesson, there is reason for concern that an

insufficient number of women will be elected in 20L7 to meet the requirement that they
comprise at least one third of the National Assembly and Senate. This begs the question:

What if the electorate fails to vote in the requisite number of women at the next general

elections? Failure to bridge the gap could translate to a constitutional crisis. This section
describes the legal background for the debate on the two-thirds rule.

1.3 The Supreme Court Advisor), Opinion

The Attorney General, foreseeing a possible constitutional crisis in the National Assembly

and Senate if the two-thirds gender rule were not achieved by the electoral process alone,

sought the Supreme Court's Advisory Opinionr on the implementation of the principle.
His application sought to bring to finality the matter that had previously been filed at

the High Court in by the Federation of Women Lawyers, in which the court held that
the principle was subject to progressive, not immediate, realization. In its opinion on the
implementation of the two-thirds gender requirement, the Supreme Court held that if
the measures required to ensure the crystallization of the two-thirds requirement into an

enforceable right were not taken before the March 2013 elections, it would not be applicable
at that time.

Consequently, the Supreme Court sought to answer the next emerging question: f nof
applicable to the March 201j general elections, at what time will the principle apply?'I}re
core of their opinion was informed by Article 20(3) of the Constitution, which provides
that in applying a provision of the Bill of Rights, a court shall adopt the interpretation
that most favors the enforcement of a right or fundamental freedom. The court developed
the principle in Article 81(b) into an enforceable right, setting it on a path to maturation
through progressive, phased-out realization. Guided by the terms of Article 100 on

9
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.promotion of representation of marginalized groups, and by the Fifth Schedule, which
prescribes the timelines for the enactment of required legislation to effect the full
implementation of the constitution, the Supreme Court held that legislative measures

.'for giving effect to the two-thirds gender principle under Article 8l(b) should be taken
by August 27,2015. This is the date by which the current debate on the nature ofand
mechanism for implementation of the two-thirds gender requirement must be settled.

Following the advisory opinion issued by the Supreme Court on implementation of Article
8 I (b) ofthe Constitution, the Attorney General constituted the Technical Working Group to
Implement the Supreme Court Advisory on the Two-thirds Gender Principle. The working
group's primary task was to develop a realistic framework towards the realization of the
two-thirds gender rule in political representation. The working group had representatives
drawn from a number of relevant stakeholders. Among the terms of reference of the
technical working group was to develop enabling mechanisms for the attainment of the
two-thirds gender requirement, engage the relevant stakeholders, experts and institutions
affected by the principle, and review the submitted proposals. Subsequently, the working
group has issued a nunrber of proposals to enable the implementation of the principle.
Thble 3 shows the proposals the working group has considered.

lilllt .i: l.'. lttti.lrl \\'or .irtt1 ( rr(,rrl) I)r'()l)():irlr ltr lrrtlr1. s11,. nt.ttioll ol lrvo llririls
l{t t1tt ircttr t rtt

il

- Doubling the 47 Women County
Seats in the National Assembly

Tripling the 47 Women County
Seats in the National Assembly

Increase County Women Representative seats to 94
Requires an amendment to Article 97 of the Constitution, The
Elections Act and Political Parties Act
Does not guarantee two-thirds gender requirement is met in the
National Assembly (more women must be elected to meet two-
thirds)
Does not affect the Senate

Proposes to increase County women seats to l4l
Requires an amendment to Article 97 of the Constitution, The
Elections Act and Political Parties Act

Description

l0



Gender quotas for party
strongholds

Do€s not guarantee the two-thirds gender requirement is met
Does not apply to the Senate

Proposes to reserve lrromen seats in party strongholds
Definition of 'stronghold remains unclear
Requires a Constitutional amendment and amendment to the
Elections Act
Applies to both the National Assembly and Senate

Does not necessarily guarantee the rwo-thirds gender

requirement is met

Reconfi guration of coNtituencies Requires a Constitutional amendment to reconfigure the
constituencies
Proposes to reduce constituencies from 290 to 150

Each constituency to elect two candidates, a man and a woman,
making a total of 30O MPs

Guarantees the two-thirds gender requirement is met
Does not apply to the Senate

Source: Technical Working Group for Implementation oJ the Two-Thirds Requirement

Ofthese proposals, the technical working group proposes the option on voting for a party
ticket - or "tw'inning" - as their preferred mode of implementation. They argue that
this option has no financial implications since it does not increase the size of Parliament

and does not require amending the constitution. Its noteworthy that this proposal is not
backed by any financial analysis; this is the gap that this study hopes to fill by estimating
the additional cost of implementing the two-thirds rule given a number of scenarios.

Secondly, the technical committee did not exhaust all the statutory instruments available
for implementing the two-thirds rule.
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. 1.4 Comparative Perspectives

-The low proportional representation of women in political and governance structures
. across the globe has necessitated the introduction of gender quotas in different countries
to remedy underrepresentation. In 1995, the Beijing Process advocated for 30% women's
parliamentary representation globally. the Convention to Eliminate All Forms of

'Discrimination against Women (CEDAW) also refers to a critical mass of 30-35% women's
participation that should be achieved in governance structures for objective representation.
Despite its relatively large economy, Kenya is the only country in East Africa that has not
achieved gender equity in its legislature, measured by women comprising at least one third
of its national legislators. Figure 3 below shows the percentages of men and women in East
Africa's parliaments.

F'igure 3: Ilcpresentation o[ \\trnre n in Parliarncnts in F.ast i\frica in 201 5

Kenya Tanzania Uganda Rwanda Burundi

2t% 36% 35% 35%

58%

O Men in Parliament
Women in Parliament

Source: Inter-Parliarnentary Union at httpL/www.ipu.org/wmn-e/classif.htm.

.The pursuit to ensure gender equity in representation has raised a number of questions
regarding the value addition in insisting that both genders are represented. Questions
abound as to whether the gender of a person has any effect on their capacity as a

.iepresentative and, if so, whether the women elected are expected to represent the party s
goals or women's interests only. In Kenya, these questions have been answered solidly:
The Kenyan Constitution enshrines the importance of equitable gender representation in
Article 8l(b): the two-thirds requirement for the National Assembly and Senate.

Kenya is not unique in its pursuit of gender equity in a political system in which women
are grossly underrepresented. Out of the 37 countries that had more than 30% women in
the lower houses of parliament as of November 20L3,30 (81%) use some type of gender
quota. In particular, 14 countries (38%) use legislated candidate quotas, ten (27%) use

voluntary party quotas, six (16%) use a reserved seat system, and only seven (19%) do
not use any type of quotas. Many governments have used affirmative action to ensure the
critical participation of women is strong in number and in contributions, and Kenya will
need to do the same. This section presents examples from Kenya's neighbors (Rwanda

and Uganda), and from Denmark, shown in table 4 below on comparative perspectives
on gender representation. At various stages ofthe process ofpromoting gender equaliry
Iessons from the experiences of these countries are valuable for Kenya.

t
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Uganda: Women in Uganda are well represented in parliament as a direct result of an

affirmative action policy for women since the sixth parliament (1996-2001). Today,

women parliamentarians comprise 357o of Uganda's legislature. The current composition

of Uganda's Parliament includes 112 reserved seats for women (3lolo) in addition to 238

constituency representatives and other special reserved seats. In the 201I general election,

l3l seats were won by women, including the ll2 district women rePresentatives; ll
women elected through constituency representatives, two youth representatives; two

representatives ofdisabled persons; two workers' representatives; and two representatives

of the Uganda People's Defense Forces.a

Rwanda: The 2003 Rwandan constitution included a mandated quota of 30% reserved seats

for women in the legislature. The representation of women increased from lTYo in 1995,

to 49% in 2003, to 58%o in 20I3, the highest in the world. Half of the country's Supreme

Court Justices are women, and of the 24 women who gained seats directly after the quota

implementation in 2003, many joined political parties and chose to run again and were

elected. This is evidence that the quota system works as an "incubator" for driving women's

participation in leadership. Women appointed and elected to a range of public positions

have been so successful in making a positive influence and getting elected that Rwanda will
soon reach a point where its gender quotas become unnecessary.

'l:rblc,1: (-ortrpat'at it'c I)crspcctilcs ott (ientlcr ltcprcsctttatitltt

Number of Women in Office 135 6r 68rffi
Constituency Reserved Seats Yes Yes No

Source: Inter-Parlianentary Ilnion at http://wnw.iPu.org/wmn-e/classif.htm.5

Denmarlc Women's representation reached a historic worldwide high in the Scandinavian

countries - Denmark Norway and Sweden - due to affirmative action quotas. Denmark,
where the representation of women is currently 389o, no longer has legal quotas for
gender representation. The quotas outlived their usefulness and were erased. The process

of promoting equity in gender representation began with legislation in 1976 and saw

continuous efforts to enlarge and improve the work on de jure equality between women

and men. By 1996, they were no longer necessary as the participation of women in public

and private spheres no longer required historical redress through quotas.

Kenya can learn lessons from Denmark, where in spite of the lack of constitutional
entrenchment of electoral gender quotas, there exists a comprehensive legislative framework
on gender equality with five parliamentary acts specifically on the subject. These include
acts on equal opportunity, equal pay, equal treatment, equality in appointing members of
public committees, and in appointing board members of the civil service. The constitution

aGlobal Database of Quotas for Women-Uganda, 2015. h,ailable from
countryview.cfm?CountryCode=UG>. [23 April 201 5].
s Inter- Parliamentary Uni on ot http: / /w,A)rr,.iPu. org/wmn-e/ classif.htm
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.and the equality laws impose a duty on the public sector as well on the private sector to
ensure respect for gender equality. This is also true for the political system, which has a

duty to implement the equality acts and other de jure and de facto measures influencing

..the work for equality.
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.The primary objective of this study is to estimate what the direct costs of achieving the
2i3rds rule would be in Kenya. In essence this is an attempt to understand the additional
costs that would be borne by Kenyan tax payers in order to achieve a parliamentary result

.where no gender comprises more than66.660/o of the total composition in both the National
'Assembly and The Senate. What this requires is to calculate the marginal cost for a single
member of the National Assembly and the Senate separately. We determined that the data

. that is required should be as close as possible to that which applies for the financial year
2013114.

The main source of data for estimation of the marginal cost of a single member comes from
the estimates of recurrent expenditure that were presented to the National Assembly in
respect of the year 201312014. This publication contains the total expenditure by parliament
for that financial year together with a breakdown according to the chart of accounts. We
reviewed the chart o[ accounts by line item to determine which costs are fixed and which
would vary according to the total number of representatives required for each house

to achieve at least one third of the minority gender. For the purposes of calculating the
additional cost of representation that ensures full compliance with the rule, it is only the
variable costs that matter because the fixed costs of parliamentary representation remain
unaffected.

The data sources for the computation of the cost of representation in the National Assembly
and the Senate were as follows:

The Constitution of Kenya was used to determine the mandated composition of the Senate

and the National assembly in terms of the members elected by constituencies, the women
county representatives and the nominated members for the National Assembly on the one

-side and the Senate on the other. In determining the current gender composition in both
houses, we used online resources from the Inter-Parliamentary Union and the website of
the Kenyan parliament which contains the names of every member of the Senate and the

'National Assembly. Based on the current gender composition in the Senate and National
Assembly, the Institute of Economic Affairs created four different scenarios detailing what
additional seats are required to ensure compliance with the two-thirds gender requirement
with the baseline as the current composition by the National Assembly. Regarding the
Senate, two scenarios are created with the baseline as the current situation.

The cost of representation for both houses was estimated using the Estimates of Recurrent
and Development Expenditure of the Parliamentary Service Commission 20L3120L4.
Although the Salary and Remuneration Commission's recommendations contained in
the Kenya Gazette Notice in 2013 differed from the Parliamentary Service Commission's
estimates-possibly unconstitutionally so-the estimates from the PSC reflect actual
remuneration more accurately, and so these were used to estimate costs for this study.
While the reports issued by the office of the Controller of Budget for 2013114 confirmed
the accuracy o[ the cumulative amounts projected by the estimates of the Parliamentary
Service Commission, they are not disaggregated by function or programme leading to the
reliance on the estimates.. National population figures were derived from estimates

l5



published by the Kenya National Bureau of Statistics; Economic Survey 2014 showing that
Kenya's population was 41.8 million. The added cost of additional seats in either house

was based on costs that vary with the size of the elective body. Many fixed costs do not
vary with the total membership of parliament. For instance, the Parliamentary Service

Commission (PSC) faces a cost in maintain the infrastructure of parliament and this cost

does not directly relate to the number of parliamentarians but is a fixed cost.

foint Service and CPST costs distributions between the National Assembly and Senate are

not necessarily equal as we have assumed. The Parliamentary Service Commission budget

estimates provides cumulative values for these, not specific estimates for each house.

However, the assumption of equal distribution between the houses is reasonable and any

error is not consequential in calculating variable costs, nor cumulative (National Assembly

and Senate) proportional changes in total costs for Parliament. Additionally, the Estimates

of Recurrent and Development Expenditure of the Parliamentary Service Commission for
the year ending 30th fune 2014 and Projections for 201412015-2015 incorrectly calculated

the total Recurrent Estimates for 2Ol3l20l4 at 20,495,580,600 Ksh. The total is in fact

20,498,580,500 Ksh, a difference of 3,000,000 Ksh, and error of Kshs.-3,000,000 Ksh.

Table 5 below summarizes the items that were selected as part of the cost or representation

for each elective position (at Senate and National Assembly), and the rationale for why it
was selected.

'llblr -r: 'l hc Itationalc rur<l ,\ssulnptions lirr \':rriirlrlc (.osts t'sctl irr llrc (-ostirrg ol

I{cprcscntation

Personal Allowances
Paid as Part of the Salary/
Reimbursements:

Insurance Costs

These allowances are paid to members as sitting allowances for the
various house sitting and committee sittings, and payments for pre-

existing medical conditions not covered by the insurance plan. While
we think that the sizes of committees should not vary with the size of
the legislature, we include these costs because of the quest to build in a
bias towards the maximum costs considering that legislature may expand

committees

Because insurance costs are provided to each member, this factor is

definitely a rrariable cost because it would change in proportion to the
number of legislators

The Salaries and Remuneration Commission (SRC) acceded to a demand
by the Parliamentary Service Commission that members of the

Rationale

r6

Car Grant*



CostAdministratioq

national Assembly and Senate are entitled to a car grant. The efect of
that concession is that each member of either house received a car grant
and whtch is a cost, While this cost has no basis in Kenyat constitution
and Public Finance Management law we indude it as part of the cost of
representation for uniformity.

These are standard operations that must be carried out and as such, we
factored in a 2% cost for administrative scrvices that come with addition
of representatives. This is an added cost having considered all the vari-
able costs and adding a 2% premium to that total cost to account for any
additions that may be necessary.

Having identified the data source and isolated the variable costs, the study computed the
costs of full compliance under scenarios applicable to the National Assembly and The
Senate. Thus the additional cost for each scenario is compared against the Baseline, which
is the state of affairs in 2013 when the Senate and the National Assembly were formally
constituted. In sum, the additional cost of representation emerges from variation from the
baseline number.
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.lntrocluction

This section describes possible scenarios and associated costs of full implementation of
.'the Kenyan Constitution's two-thirds gender requirement in the National Assembly and

Senate. Based on the advisory opinion described in the previous section, the method of
achieving full compliance with the two-thirds rule may involve the addition of seats filled

. by the minority gender to both houses if such a number are not elected in 2017 to satisfy
the rule. This section also addresses the gender composition of appointive bodies, which
are also subject to the two-thirds gender requirement under Article 27 of the constitution.
As gender equity in government cannot be achieved in legislative or elective bodies alone,
it is critical to apply scrutiny to these appointive bodies as well.

Though the Attorney General's technical working group is considering mechanisms
for implementation of the two-thirds requirement that do not add seats to the National
Assembly and Senate, the scenarios in this section are useful for understanding what the
cost of adding seats would be, should the chosen mechanism require it. Furthermore, it is
important for the debate surrounding the possibility of the addition of seats to be informed
by verifiable evidence of what such a choice for implementation would cost. Mechanisms
flor implementation that expand the membership of the National Assembly and Senate

should not be ruled out because they are potentially costly without an understanding
of what those costs will be. Estimating the cost of these additional seats requires an

understanding of the current composition of the houses of Parliament, drawing scenarios
for possible composition of those houses after the 2017 election, and establishing the cost
of those scenarios using verifiable data on current costs of both houses of Parliament.

.It is important to note that the Kenyan Constitution's two-thirds gender rule is gender
neutral: "Not more than two-thirds of the members of elective public bodies shall be of the
same genderJ'This means that neither men nor women may constitute a majority of more

-than two-thirds. However, the current political reality is that women are underrepresented
in the National Assembly and the Senate. The following discussion and analysis of
scenarios regarding the addition of seats, therefore, respects the gender neutrality of the
Constitution, but recognizes the reality of the current situation. It will address the process
of achieving full compliance with the two-thirds gender rule in terms of increasing the
representation of women.

-l.0'l he NaI irlrra L\sscnrblv

Depending on the number of women and men elected in any election, the scenarios for the
number of additional seats vary. For those proposals for mechanisms that require addition
of seats to either houses of parliament, if fewer women are elected, more seats may be add-
ed, increasing the cost of implementing the two-thirds rule. If more women are elected,
the cost is minimized to as little as zero. We can use the realities of the current gender
composition of the houses of Parliament as a guide to estimate likely costs associated with
likely scenarios relating to the addition ofseats.
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Understanding that women are currently the minority gender, this section will address
the scenarios for ensuring that women constitute at least one-third of the membership
(ll7seats) of the National Assembly. The Constitution ensures that 47 members of the
National Assembly are women already. For women to constitute the minimum threshold
of ll7 seats, an additional 70 women must be elected or nominated from the 290
constituencies and 12 nominated seats. This would ensure full compliance with the two-
thirds rule without the addition of seats to the National Assembly.

The current composition of the National Assembly does not satisfy the two-thirds rule.
In addition to the 47 County Women Representatives, only 16 women were elected fron.r

the 290 constituencies in the 2013 election, and women hold five of the l2 nominated
positions. There is a total, then, of 68 women in the National Assembly, falling 49 short
of the ll7 required for full compliance with the two-thirds gender rule. Figure 4 below
shows the gender composition of the National Assembly as of April 20 15, the same gender
composition of the Assembly since the March 2013 elections.
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Source: Inler-Parliamentary Union at http://www.ipu.org/wmn-e/classiJ.htm

Based on the low numbers of women elected to the National Assembly relative to men,
it is reasonable to believe that the results of lhe 2Ol7 election may produce a gender
imbalance such that the membership of the National Assembly will require expansion of
seats reserved for women to fully comply with the two-thirds gender rule. The following
are scenarios whose costs we estimate as a range of possible outcomes of the 2017 election.
These scenarios are summarized in Figure 5 and Table 7 below.

Baseline: (Current Situation) There are 68 women in the National Assembly (47 Women
County Representatives, l6 elected from constituencies, 5 nominated), and 281 men (274

elected from constituencies, 7 nominated). The percentage of women is 19.48o/o, and no
seats have been added to the National Assembly. This is not in compliance with the two-
thirds requirement.

Scenario | (Compliance by Election 1) This is one of two possible outcomes of the 2017
election that would not require the addition of seats to the National Assembly. There would
be a minimum threshold of l17 women in the National Assembly (47 Women County
Representatives, 70 elected, 0 nominated), and 232 men. The percentage of women is
33.52o/o, and no seats need to be added to the Assembly. This would constitute full
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.compliance with the two-thirds rule

Scenario 2r (Compliance by Election II) This is the other of two possible outcomes of the
.2017 election that would not require the addition of seats to the National Assembly. There
'would be a minimum threshold of ll7 women in the National Assembly (47 Women
County Representatives, 58 elected from constituencies, l2 nominated), and 232 men. The

.percentage of women is33.52Vo, and no seats need to be added to the Assembly. This
constitutes full compliance with the two-thirds rule. (The onlydifference between Scenario
I and Scenario 2 is the number of women elected from constituencies and nominated. In
both, the sum is 70, but Scenario I maximizes the number elected from constituencies and
Scenario 2 maximizes the number of women nominated. In both, women occupy 117 of
349 seats, and full compliance is achieved without expanding the National Assembly.)

Scenario 3t (Current Composition) This can be viewed as a "likely" scenario if the numbers
of women elected and nominated are assumed to remain the same. ln 2017, the same

number of women would be elected from constituencies (16) and nominated (5) as in the
2013 election. There would be 68 women (47 Women Representatives, 16 elected from
constituencies, 5 nominated) and 281 men (274 elected from constituencies, 7 nominated).
For full compliance with the two-thirds rule, an additional 73 seats reserved for women
would be added. The total size of the National Assembly would grow to 422.Women would
constitute 33.41%6 of the National Assembly. Because this scenario is based on the current
gender composition of the National Assembly, consistent since the 2013 election, this
would be the cost of representation if the two-thirds requirement had been implemented
after the 2013 elections, or the cost of implementation today.

Scenario 4z (Worst-Case Scenario) This can be regarded as a worst-case scenario wherein
'no women are elected nor nominated to the National Assembly, except for the 47 County
Women Representatives. There would be 302 men (290 elected from constituencies, 12

nominated). An additional 104 seats to be filled by women would have to be added to the
'Assembly to reach full compliance with the two-thirds rule such that the total membership
of the Assembly would be 453. This is the most expensive, yet least likely scenario for the
Kenyan taxpayer. Women would constitute 33.33% of the National Assembly.
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Table 6 below summarizes the gender proportions of the four scenarios. All four scenarios
are compliant with the two-thirds rule, shown by the Percentage Women row. The values
in this row are shown in green if the scenario is compliant with the two-thirds gender
requirement. The red value for the baseline shows that the current composition is out of
compliance with the two-thirds requirement.

'l'rrblc 6: Sccnirrios for thc (ientlcr C-ortrposition ol thc Nltional ,\sscrntrlr.in 2() l7

l6
I

70
II

16058Women Elected

Women Added

Percentage Women 19.48 33.52

73 104

33.52 33.4r 33.33

I

-I
00 0

II
Source: Author\ calculations

To understand the cost of expanding membership of the National Assembly to comply
with the two-thirds rule, we establish the costs that would vary with the addition of a

single member. Table 7 below shows the Parliamentary Service Commission's recurrent
cost estimates for the National Assembly for 201312014. Only some of these costs would
vary with the addition of seats. For example, additional members would earn salaries,
so basic salaries are costs that vary with the size of the membership, because they would
increase with the number of members of the National Assembly. However, new members
would not increase budget items associated only with the Office of the Speaker of the
National Assembly, which are the same regardless of the number of members. Costs of
such a fixed nature, which would not change with expanded membership, are not included
in the additional costs of an expanded National Assembly. Budget items in Table 7 are
marked with a "+" symbol if they are variable costs that would increase proportionally
with the number of seats added. Budget items not marked with a "+" symbol are costs
that would not vary with the addition of seats. It is clear from examining the table that
few of the costs of maintaining the National Assembly would vary with the addition of
new members to satisfy the two-thirds requirement. Most costs would remain the same.
A detailed explanation of the selection of variable versus fixed costs is available in the
Methodology section.

** Some values in this row exceed the minimum thrahold of one third. If the total size of the National Assembly
is not a nultiple of three, the constitutional requirement of "no more than two-thirds... shall be of the same
gender" requires that not less than one third be of the minority gender. That is, to satisfy the two-thirds rule, the
percentage of the minority gender must exceed a perfect third [ 1/3 = 33.3 %] iJ it cannot be exactly one third, as
k only the case when the total size of the assembly is a multiple of three.

r
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the ClerkOffice

Basic Salaries - Permanent Employees

Personal Allowance Paid as Part ofSalary

Employer Contribution to Compulsory National Social Security Schemes

Employer Contributions to Social Benefit Schemes

Domestic Travel and Subsistence and Other Transportation Costs

Foreign 'Iravel and Subsistence and Other Transportation Costs

Training Expense (Including Capacity Building)

Hospitality Supplies and Services

Specialized Materials and Supplies

Other Operating Expenses

+ Basic Salaries-Members of Parliament

+ Personal Allowances Paid as Part of Salary

+ Personal Allowances Paid as Reimbursements

+ Domestic Travel and Subsistence, and Other Transportation Costs

+ Foreign Travel and Subsistence and Other Transportation Costs

+ Hospitality Supplies and Services

+ Insurance Costs

+ Other Capital Grants and Transfers

Government Pension and Retirement Benefits

Domestic Travel and Subsistence and Other Transportation Costs

Foreign Iravel and Subsistence and Other 'liansportation Costs

Hospitality Supplies and Services

Fuel Oil and Lubricants

+ Domestic Travel and Subsistence and Other Transportation Costs

+ Foreign Tiavel and Subsistence and Other Transportation Costs

+ Hospitality Supplies aud Services

Domestic Travel and Subsistence and Other Transportation Costs

Foreign Travel and Subsistence and Other Transportation Costs

HospitaLity Supplies and Services

Basic Wages - Temporary Employees

Other Operating Expenses

Total

-il

240,785,006

550,375,490

2,229,626

64,200,000

21,558,880

58,431,081

25,000,000

24,000,000

5,000,000

5,000,000

841,200,000

3,309,840,000

100,000,000

l,302,000,000

I16,300,000

12,000,000

440,000,000

2,4s0,000,000

30,000,000

21,300,000

20,000,000

4,500,000

4,000,000

154,600,000

355,600,000

135,000,000

r9,500,000

22,000,000

40,000,000

816,660,000

700,000,000

11,891,080,083

omh
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Source: Estimates of Recunent and Development Expenditure of the Parliamentary Service Commission for
the year ending j0th lune 2014 and Projections for 2014/2015-2016. The table total varies from that given by

the Parliamentary Semice Commission by 42 ts.sh, likely due to rounding enor. The diference is not signifcant.

Table 8 below shows the variable costs identified in Table 7 that are associated with
representation in the National Assembly: basic salary, personal allowances, travel and
subsistence, insurance cost, hospitality, car grant, committee services and administration
costs. Some figures for individual members of the National Assembly are weighted
averages, reflecting the different pay scales associated with different members. The cost
of the car grant is dMded by five to reflect the annual cost to taxpayers over a member's
five-year term. The categories of remuneration to the members of the National Assembly
included in Table 7 are not inclusive ofother fixed costs. They are only those variable costs
that would increase with the addition of seats to the National Assembly.

I'uble ti: \ ariatrlc Costs of Reprcse ntation irt tlre National ,.\sse rnblv lirr 20 l 3/20l .l

Persond Allowances 3,409,840,000 9,742,400.00

Insurance Cost 440,000,000 r,257,t42.86

Car Grant 488,600,000 1,400,000.00

Administration (2%) 4L4,ML.l4

Source: Estimates of Recurrent and Development Expenditure of the Parliamentary Service Commission for the

year ending j0th June 2014 and Projections for 2014/2015-2016; author\ alculations.

The sum of the costs that vary with the size of the membership of the National Assembly
is approximately 7.25 billion Ksh annually. While there are other 6xed costs associated
with the National Assembly, those costs that vary with the number of members give us

an estimate of the cost of adding one additional member to the National Assembly. The
sum of the variable costs associated with a single member is 21,137,518.27 Ksh annually.
To estimate the cost of adding many additional seats, as in Scenario 3 and Scenario 4, we
multiply the cost of one additional seat per year (21,L37,5L8.27 Ksh) by the number of
seats added.

Table 9 summarizes the additional costs of Scenarios l-4 using this method and gives
the added annual cost per capita; that is, the cost per Kenyan per year of each scenario.
Additionally, it gives the percentage increase in the total cost of the National Assembly,
including fixed costs. The total cost of the National Assembly is higher than the sum of
the variable costs of 7.25 billion Ksh from Table 8, because it includes many fixed costs

Tolal lirr 201 .r/ l7 (Ksh) ,\nnual ,,\nrounl pcr Senator (Ksh)
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. as well. (For 20L3/2014, the Parliamentary Service Commission estimated this cost at
16,071,629,752.2 Ksh. See Table 10).

'Tirblt' 9: Additional Anrtual (,ost ol'Sce narios l -4 lirr thc National Asscnrblv Ilasecl on
201312014 Estirnatcs

Scenario 2 0.00I
Scenario 4 lM 2,198,301,900 49.57 13.68

Source: Estimata of Recurrent and DeveloPfiient ExPenditure of the Parliamentary Service Commission for the
year ending j\th lune 2014 and Projectionsfor 2014/2015-2016; and author's calculations. Population estitttate
used for per capita cakulations: 44.35 million (201j). Source: The World Bank at http://data.worldbank.org/
country/kenya.

Scenario 3 would cost each Kenyan an additional 34.79 Ksh per year; Scenario 4, about
50 Ksh per year. For perspective, Kenyans are currently spending 586.21 Ksh per capita
on the whole of Parliament annually, including recurrent and development costs for both
houses. That is, the legislative branch currently costs each Kenyan 586.21 Ksh per year.
Thble 10 below shows the Parliamentary Service Commission's estimates for total spending
on the National Assembly and Senate for 201312014, from which the Table 9 per capita
and percentage increase estimates were made. Total spending on the National Assembly is
around 16 billion Ksh, and total spending on the Senate is about 8.3 billion Ksh. The total
for both houses, then, is 24.5 billion Ksh.

'l'able l0: listinrirte ol'Ilecurrent irn<l I)cvclopmcnl Spcnding ttrr Nationa[ ;\ssenrbly
201312014

000

Main

/oint Seruice

CPST

Total

Main

|oint Service

CPST :

Total

11,891,080,041

2,552,149,7lt.5

55,900,000

14,499,129,752.5

0

1,,147,500,000

12s,000,000

1,s72,s00,000

3,391,40r,r35

2,552,149,7LL.5

55,900,000

5,999,450,847.5

860,000,000

1,447,s00,000

125,000,000

2,432,500,000

15,282,481,177

5,104,299,423

1 11,900,000

20,498,580,500

860,000,000

2,895,000,000

250,000,000

4,005,000,000

Source: Estimates of Recurrent and DeveloPtnent Expenditure of the Parliamentary Service Commission for the
year ending 30th lune 2014 and Projections for 2014/2015-2016; author! calculations
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4.0 The Senate

The smaller size and greater proportion of seats already reserved for women in the Senate

makes compliance scenarios less complicated, and potential costs of implementation
Iower relative to the National Assembly. Already, nearly 27o/o of the Senate is comprised of
women and it would take only an additional five women in elected positions to reach full
compliance with the two-thirds rule. Figure 6 below shows the current gender composition

of the Senate. AII l8 women currently in the Senate were nominated. We present only two

scenarios for the Senate, described in Table 1l and displayed in Figure 7.

Fiqure 6: Ctrrrent (2015 ) Gender Cotnposition o[ tlte Se rrirtc

O Men in Senate

Nominated Women

Source: lnter-Parliafientary llnion at httP://www.ipu.org/wmn-elclassif,htm.

Baseline: (Current Situation) there are 18 women in the Senate filling the 18 seats reserved

for women by the Constitution. Men fill all 47 elected seats, plus an additional two seats

reserved for those nominated to represent youth and persons with disabilities. Women
constitute 26.87Vo of the body, which is 6.470/o short of the constitutional requirement. This

is not in compliance with the two-thirds rule,

Scenario L (Compliance by Election) This is a no-additional-cost scenario for compliance

with the two-thirds rule without the addition of seats to the Senate. If a minimum of five

women are elected among the 47 county constituencies in 2017, in addition to the 18 seats

reserved for women, women will hold 23 of 67 seats, or 34.33o/o. This will constitute full
compliance with the two-thirds rule at no additional cost to Kenyan taxPayers.

Scenario 2z (Worst-Case Scenario) This can be regarded as a "worst-case" scenario in
which no women are elected and hold only the 18 seats reserved in the Constitution. In
this case, seven additional seats would have to be added to the existing 67 seats. Women

would hold the 18 existing reserved seats, and seven additional seats for a total of25 out of
an expanded membership of 74. Women would constit',fie33.78Vo of the Senate, and this
would be in full compliance with the two-thirds rule.
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As with the estimates for expansion of the National Assembly, to estimate the cost of

.expanding the membership of the Senate, we identify the costs that vary with the size

of the Senate. All budget items identified by the Parliamentary Service Commission are

shown in Table 12 below. Budget items in Table 12 are marked with a "+" symbol if they are

.Variable costs that would increase proportionally with the number of seats added. Budget
items not marked with a "+" symbol are costs that would not vary with the addition of
seats. As with the costs for the National Assembly, it is clear from examining the table that
few of the costs of maintaining the Senate would vary with the addition of new members
to satisfy the two-thirds requirement.

Some values in this row exceed the minimum threshold of one third. If the lotal size of the National Assembly
is not a multiple of three, the constitutional requirement of "no more than two-thirds... shall be of the same

gender" requires that not less than one third be of the minority gender. That is, to satisfy the two-thirds rule, the

Percentage oJ the minority gender must exceed a perfect third [ 1/3 = ii.3 %] if it cannot be exactly one third,
as is only the case when the total size of the assembly is a multiple of three.
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Office of the Clerk

irl,l, l ': Ii(!lrrrr'fl1 I'ii:rr.rlr'' l0 ll', r.r

Basic Salaries - Permanent Employees

Personal Allowance Paid as Part ofSalary

Employer Contribution to Compulsory National Social Security Schemes

Employer Contributions to Social Benefit Schemes

Domestic Travel and Subsistence and Other Transportation Costs

Foreign Travel and Subsistence and Other Transportation Costs

Training Expense (lncluding Capacity Building)

Hospitality Supplies and Services

Specialized Materials and Supplies

Other Operating Enpenses

+ Basic Salaries-Members of Parliament

+ Personal Allowances Paid as Part ofSalary

+ Personal Allowances Paid as Reimbursements

+ Domestic Travel and Subsistence, and Other Transportation Costs

+ Foreign Travel and Subsistence and Other Transportation Costs

+ Hospitality Supplies and Services

+ Insurance Costs

+ Other Capital Grants and Transfers

Domestic Travel and Subsistence and Other Transportation Costs

Foreign Travel and Subsistence and Other Transportation Costs

Hospitality Supplies and Services

Fuel Oit and Lubricants

+ Domestic Travel and Subsistence and Other Transportation Costs

+ Foreign Travel and Subsistence and Other Transportation Costs

+ Hospitality Supplies and Services

Domestic Travel and Subsistence and Other Transportation Costs

Foreign Travel and Subsistence and Other Transportation Costs

Hospitality Supplies and Services

203,907,883

275,068,453

600,000

40,000,000

6,300,000

38,100,000

19,600,000

12,000,000

4,000,000

5,000,000

,149,514,000

663,020,800

45,000,000

297,000,000

64,080,000

6,000,000

100,000,000

476,000,000

14,300,000

15,500,000

6,500,000

3,s00,000

132,100,0000

180,600,000

52,000,000

20,000,000

r5,000,000

s,000,000

Basic Wages - Temporary Employees 171,360,000

Other Operating Expenses 70,350,000

Total 3,391,401'136

Source: F.slirnoles oJ'Rccurrent ond Development Expe Lliture o.l the Porliancntary Strvice CotrtnissionJor tlrc
year ending j}lh lune 2014 and Pro.iections Jbr 2014/2015-2016

Legislative Servicec

Office of the aker

Committee Services

Legal Services

Constituency Offices
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, Table I 3 below shows the variable costs of representation in the Senate identified in Table
l2: basic salary, personal allowances, travel and subsistence, insurance cost, hospitality, car
grant, committee services and administration costs. The figures for individual Senators are

-weighted averages, reflecting the different pay scales of different members. The cost of the
car grant, though it is paid in the first year of members' terms, is divided by five to reflect
the annual cost to taxpayers over a five-year term. The categories of remuneration to the

. members of the Senate included in the table are not exhaustive nor inclusive of other fixed
costs. They represent those costs that would increase with the addition ofseats, not other
fixed costs that would not vary with additional members.

lrrhlc l-l: \'arilblc (.osts ol llcl)r(s('11111i1rrt irt Iltt'Scrrate llrrsctl orr 20 l.]/10 1.1 I:stirtrirlcs

Personal Allowances 708,020,800 10,412,071

Insurance Cost 100,000,000 1,470,588

Car Grant 476,000,000 1,400,000

Administration (2%) 613,093

Source: Estimates of Recurrent and Development Expenditure of the Parliamentary Service Commission for the

,year ending 30th lune 2014 and Projections for 2014/2015-2016; and author\ calculations

.Every additional seat added to the Senate will cost Kenyan taxpayers roughly 31.3 million
Ksh annually. Table 14 below summarizes the cost of Scenarios 1-2 for the Senate based
on the number of seats to be added. The actual amount would depend on the number of
women elected to the Senate in 2017, and couldbe as little as zero or as much as 218,874,054
Ksh annually if no women are elected and seven seats must be added for full compliance
with the two-thirds rule. The actual cost of full implementation will be between zero and
about 219 million Ksh, as the values in Scenario 2 are maximums based on the worst-case
scenario. Table 14 also gives the maximum per capita cost of adding seats to the Senate and
the maximum percentage increase in total costs of the Senate. The added costs, whether
viewed as a per capita or percentage increase, have maximums that are affordable to Kenyan
taxpayers. Because so few recurrent costs in the Senate would vary with the addition of
seats, the percentage increase of the total with the addition of new members is in fact quite
small: only 2.62Vo for the Senate.

Annual Amount per Scnator (Ksh)
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\\'()nrlrr) Sc ts,\ddc(l ,\nnuul ,\dtlctl
(bst (Ksh)

lhble l4: Aciclitional Cost o[Sccnarios 1-2 ftrr thc Scrtatc l]ascd tn 201-1/20 14 Flstitnalcs

Scenario 2 7 218,874,0il 5.24 2.62

Source: Estimates of Recunent and Development Expenditure of the Parliamentary Serlice Commission for the

year ending 30th lune 2014 and Projectionsfor 2014/2015-2016; and author\ calculations. Population estimate

used for per capita calculations: 41,8 million (2013). Source: Economic Survey 2014

5.0 Cost and Budget in a Regional Perspective

Thble 15 below shows the total costs for both houses of parliament based on the best (low

cost) and worst (high cost) scenarios presented in the previous section. The worst-case
scenario is a 9.86% increase in total spending on Parliament, costing every Kenyan about

58 Ksh per year. The actual figure would be much less if, as is already the case, some

women are elected to the National Assembly and Senate.

lirlrle l5: 'lirtal lbtential Increase irr (lost ol'Parlinrncrrt lJirsctl on 201312014 F.slintatcs

Additiond 218,874,054 1,il3,038,834 1,761,912,888 42.Ls

Cost

7.19

Source: Author\ calculations.

The baseless claims that the implementation of the two-thirds requirement is prohibitively
expensive should be seen in a regional perspective and in the context ofpublic spending
in Kenya. Kenya is the largest economy in East Africa, and enjoys by far the highest GDP
per capita. The increase in GDP per capita after the Kenyan economy was rebased in20l4
caused a lot of media excitement about Kenya's new status as a middle-income country.
None of its neighbors have reached the same level of income, but all of them have reached
gender equity in their parliaments, measured by at least one-third of legislators being
women. Table 16 below shows the GDP per capita and percentage of women in parliament
for five East African countries.

,\nnual ,tdrlcrl
(iost l'cr ( )rpita

(Ksh )

I)ercentage I ncrcirsc irr

Iirt;rl (.ost ot thc Scnirte

Scnatc ( Ksh ) Natiorral
,\sse nrblr'(Ksh)

Iirta I (Ksh) lirtirl l)cr
()apita
(Ksh)

I'ercentil$c
Irrcrcasc in 'Iotal

Spendint on
Parlianrcnt
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.'lirblc l6: (il)P Per ()apita (201-l) and (icntle r Etprilv in I'.ast i\liican Parlianrents

I--
. Womenin Patliament 20.67% 36% 34.97% 57.55% 34.93%

Source: World Bank national accounts data, OECD National Accounts data rtles at data.worldbankorg; Inter-
Parliamentary Union at http: / /www. ipu.org/wmn- e/ classif.htm.

Kenyans enjoy the highest GDP per capita at $1,245.51, but have the lowest percentage
of women in parliament, and the only one in East Africa below one third. The pie charts
in Figure 7 below show the same information in a format the reveals the differences in
relative capacity to aford affirmative action programmes. The size of each pie chart is

proportional to its GDP per capita. Kenya, the Iargest circle, corresponds to its GDP per
capita of $1,245.41: Burundi, the smallest circle, corresponds to its GDP per capita of
$267.10. The percentage of women in parliament is displayed for each country.

l'igurc'li: (lDP I)cr Capita (2013) arttl (ierttk:r F.rpritv in l:ast r\l'riean l)rrrliantcrtts

Kenya Tanzania Uganda Rwanda Burundi

21% 35% tJ
,245.51

36%

$912.70

58%

$638.70$6s7.40

GDP Per Capita

Source: WorM Bank national accounts data, OECD National Acaunts data fiIes at httP://data.worldbankorg/
.'country/kenya; lnter-Parliamentary Union at http://www.ipu.org/wmn-e/chssif.htm.

Among its regional peers, Kenya has the greatest capacity to afford an affirmative action
programme to increase the representation of women in its parliament, and a constitution
and Supreme Court opinion that guarantee equitable gender representation as an
enforceable right. Failure to fully implement the two-thirds requirement, then, can be
justified neither legally nor economically.

Furthermore, the share ofthe national budget allocated to the threebranches ofgovernment
lends a relative perspective to the cost of implementing the two-thirds requirement. In the
Programme Based Budget Estimates for 2014/15, overall government spending is estimated
at 1.77 trillion Ksh. The Executive's share is 1,130.5 billion Ksh (63.7%), the fudiciary's is
18.7 billion Ksh (l.l7o), and Parliament's is 26.5 billion Ksh (l.SVo). Figure 8 below shows
these and the percentage shares for Counties, Consolidated Fund Service, and Other
(Equalisation Fund and Contingency Fund). The budget allocation for the Parliamentary
Service Commission (PSC) is in yellow. The maximum (worst-case scenario) additional
cost of implementing the two-thirds principle is in orange.

C
$267.r0

a Men in Parliament
Women in Parliament
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F'igure 9: Kcnva National Iludqct Allocation

Parliament

l.SVo o o Iothcr

Judld.ry

Maximum cost

of 2/3 Rule

Source: : Programme Based Budget Estimates for 2014/ 15

It is clear from Figure 8 that the Executive branch accounts for the lion's share ofpublic
spending in Kenya. Budget allocations under the Executive amount to more than 42 times

the budget allocations for the Parliamentary Service Commission, and nearly 50 times the

budget estimate for the )udiciary. A relatively small increase in spending on the parliament
(yellow circle) to fully implement the constitution's two-thirds requirement would have

virtually no effect on the rest ofthe national budget.

Furthermore, we can compare the maximum cost of full implementation of the two-thirds
rule in both houses to the unsupported expenditure by ministries and departments for
21l2tl3;that is, the cost of implementation of the two-thirds rule compared to how much
public money Executive agencies and the |udiciary failed to account for in reports by the
Auditor General. The green boxes below are proportional to the amount of public money
unaccounted for in2OL2lL3. For example, the largest box, Education, failed to account for
6.8 billion Ksh. That means that Education failed to account for almost 3 times more public
money than the maximum amount it would cost to imPlement the two-thirds principle.

Fi{rure l0: Oost ol'l rnplcrlrental ion (lonrpared to L)nsuPPorlcd lixpenditures 2012/l-l

2/3 Rule

3l

Source: Summary of the auditor-general report for the year 2012/2013



.6.0 Appointments

Gender inclusion in government cannot be limited to elective legislative bodies if it is
.'to be meaningful and effective in advancing the position of those who have historically
faced discrimination and underrepresentation. The composition of appointed bodies also
requires scrutiny for equitable gender representation. Table 17 below shows the number of

.appointments per month since March 2013, when the current government came to power,
and the number and percentage of appointments held by women in the 25 months after.

'lable l7: Appointcd Positions tlcld b,v \\trnen, Nlalch 201.1 - March 2015

April2013 30.00

June 2013 276 32.6t

August 2013 67 189 35.45

October 2013 ' 4L r20 34.r7

December 2013 138 30.43

February 201{ r28 33.59

8024

90

42

43

April2014 t42 388 36.60

' June20l4 33.83

August 2014 245 674 36.35

October 2014 , t32 390 33.85

December 2014 776 2,3t4 33.54

February 2015 , ll0 36.36

Total 4,068 11,433 35.58
Source: The Kenya Gazette at http://kenyalaw.org/kenyalazette/. Note: Three months have significnntly higher
numbers of appointments than others: March 2014, September 2014 and December 2014. These aPPointments
can be attributed to the Uwezo Fund Management Committees and aunty, district and sub-district Hospital
Managemenl Committees, Hospital Management Boards, Dispensaia Managefient Committees and County
He alth Center Committee s.

26690
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Months in red in the Percentage Women column are those during which men constituted
more than two thirds of the appointments in that month, and women less than one third.
Overall, however, men do not constitute more than two-thirds of appointments as women

constitute 36.27Vo of appointments in the 25-month period. Figure 9 below shows the

trend in the proportion of appointments to women candidates during the period. The

solid green line shows the minimum threshold of one third; the blue trend line shows the
proportion of women appointments from one month to the next. Months with proportions
of appointments to women below the threshold of one third, those that appeared red in
Table 17, fall below the green line in Figure 9. There were no aPPointments in January and

February 2015, so there is a break in the plot from December 2014 to March 2015.

Irigrrrc I l: l'nrporlitttr ol' r\pgrr>irt t rtrcrtt s l() \\'otrtctt, \lrrreh l()l.i \lare h lOl5

0.5

0.4

0.1

0
Mar-13 Mqrt3 ,.t -t3 Solt3 l{or-13 Jer}14 lr/hr.l4 Merl4 Jul-14 Sep-14 a,lo\r-14 Jd}15 tllaFls

Irronrh c, Appohrrn€nB

Source: The Kenya Gazette at http://kenyalaw.org/kenyagazette/.

The level of appointments of women should also be of interest. Although 35.58o/o of
appointments have been to women candidates in the given time period overall, are women
appointed to leadership positions in similar proportion? The research team identified
the following leadership roles to scrutinize for the gender of appointees: chairperson,
vice chairperson, secretary, managing director, university chancellor, director general,
presidential returning officer, deputy returning officer. By this definition, there were 452

total appointments to leadership positions from March 2013 to March 2015. Only 109 of
those appointments - about24Vo - were to women candidates.

l:igrrrcl2: l.catlcrshiP r\pPoirt t rrrctt ts hr'(ictttlcr, Nlarch 2()l.l - IIrrrtlr 2015

201J,2015
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.7.0 (lorrclusion

Based on the evidence from case studies of affirmative action programmes in representation

. in Part L we can reach an important conclusion: Reserved seats are an effective way to
increase the meaningful participation of women in national legislatures, politics and
decision-making. The experiences of Uganda, Rwanda and Denmark demonstrate a clear

. process of which the extremes are quite distinct. In Uganda, the reservation of seats for
women ensures their participation in high numbers through affirmative action. The same
is true in Rwanda, where a longer period and more deliberate action toward inclusion
of women in politics has influenced women's participation outside of reserved seats.

Women parliamentarians elected to seats that are also open to men now outnumber those
in affirmative action seats reserved for women alone. In Denmark, efforts to correct the
historical marginalization of women in politics are now decades old and affirmative action
in the form of reserved seats is no longer necessary. That is the journey that Kenya must
begin.

Kenya seeks to be a regional and global leader in the twenty-first century, and policies
regarding gender inclusion must exhibit the same seriousness that the constitution does
for the inclusion of women in politics. Failure to begin what has been a long-term process
of gender inclusion in other countries will have consequences for decades. Kenya will
already be the last country in East Africa to achieve equity in gender representation in its
parliament. Surely, that should be sign enough that the Supreme Court's deadline must
give Kenyans a different story to tell about Kenyan women in politics.

When public figures make statements that are not true, we must wonder whether they

.are uninformed or dishonest. Many public figures have claimed that the two-thirds
requirement should not be implemented because the costs are too high. They are wrong
for two reasons. The first is that the constitutional requirement to ensure that not more

.'than two thirds of elective bodies are comprised of a single gender does not stipulate that
it is to be implemented unless its critics are opposed to the financial implications. There is

no contingency clause, and proper constitutionalism requires full implementation of this
constitutional requirement as it does any other. The second reason these claims are false is
simply that the costs, as demonstrated clearly in Part II, are simply not prohibitive to the
Kenyan taxpayer. At most, full implementation in the form of additional reserved seats

for women would cost individual Kenyans about 58 Ksh annually, less than a ten percent
increase in spending on parliament. Even after the maximum hypothetical increase,
parliament would still only use a miniscule fraction of total public resources relative to
other branches of government.

Sixty-eight percent ofKenyans voted in favor ofthe constitution in 2010, and pay their
taxes for government to implement it. There is no basis in the claim that achieving the
two-thirds gender rule would be prohibitively expensive. Tanzanians and Ugandans have
already achieved the 337o threshold with smaller economies than Kenyat and similarly
large legislatures.
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It seems the major impediment to full compliance with the two-thirds gender rule in
Kenya is politics and not about affordability or the lack of a mechanism.

In the effort to craft legislation for a mechanism to comply with the two-thirds requirement
in Kenya, ideas that use reserved seats for women cannot be ruled out. Quota systems in
national legislatures are efective in the long-term in Western countries as well as in Africa,
and their costs are inconsequential even in the most expensive hypothetical.
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REI'UI}LIC OF KFNYA

OF}'ICE OT' TIIIi ATTORNEY.GENERAL
&

DEPARTTIIENT OF JUSTICE

Our Ref: AG/ tDD/ 110UU101
Your Ref: SEN/DGAC/DGC/JLAHRc/ 2026/ 1(a)

2d March,2026

Mr. leremiah Nyegenye, CBS

Clerk of the Senate

Clerk's Chambers, Parliament Buildings

P. O. Box 41842-00100
NAIROBI

RE THE CONSTTTUTTONAL (AMENDMENT) (N0.2) BrLL, 2025. (SENATE

BrtL NO.16 OF 2025)

Reference is made to your letter dated 17s February, 2026 and referenced

SEN/DGAC/DGCDLAHR92026/1(a) requesting Bris Office to submit comments on the

Constitution of Kenya (Amendment) (N0.2) Bill, 2025 (Senate Bills No. 16 of 2025).

We have reviewed the Constitution of Kenya (Amendment) (No.2) Bill, 2025 (Senate

Bills No. 16 of 2025) and note as hereunder,

Caluse 3 of the proposed Eill amends Article 90 of the Constitution to align with
proposals to amend Articles 97 and 98.

Clause 4 of the proposed BillamendsArticle 97 of the Constihrtion to provide a formula

for the nomination of additional special seat members of he National Assembly if,

after declaration of results following a General Election, the membership of the

National Assembly does not conform to he Constitutional principle that not more than

two-thirds of the members are of the same gender.

Clause 5 of the proposed Bill amends Article 98 of the Constitution to provide a formula
for the nomination of additional special seat members of the Senate if, after
declaration of results following a genenl election, the membership of the Senate does

not conform to the Constitutional principle Erat not more than two-thirds of the

members are of the same gender.

SIIEXIA HOUSE }IARA\IBEE AYRiUE
P.O. 8or{O I l2.0 l00. i-AlROBl. XEil',L TE!: .2tl m !Uta6 ! alJ l.J O, I l9{ 5155 0132529r9t

E-\r [: isl!-8Jd[dE$.4]tn &h $EBSmr s* trffEr.<trrl1 ro l.

DEPARTIIL\T OT JUSllCE
COOPERATIYE BA:..X EOI-SE HAILLE SEl.L,ltlE AvL\-t EP O Bor 5f,0J?{0:m, Nrtot+XltD. TEL: Xrnofi 222r0rl 22{0J.17

E-IIAIL: ks{ljllirt&k \rEASnE !!!-ir,l$$-I!

E.@I ?EO )t'ot::iOt C.rdIEJ



We noE that hc ercpoosd lmondmau b Ardch 97 and 98 of the ConstltuUon

lnhodues a lbrmuh fu Gmder TopUp hrough perty lbts wharc addltbnal spedal

seat memberc wlll bo nomlnrbd ln ordor b wrfom to the gende prlndde. To

ensue tuuprrcilry md falmes, $6 prop0s6d nomlntuons must adhere to speclltc

crlt€rla $at hrs not boen Hllddcd W hc propoeed rmendment. We thercfore

reommsd ththbamendmsrtbe rcvbed to lncludea crltarla for mmlna6rU spedal

settnt€mh.

We thank you aM aszure )ou of our conUnued support

cBs
SOLICITOR{ETIERAL
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MINISTRY OF GENDER, CULTURE AND CHILDREN SERVICES
STATE DEPART}IEilT FOR GENDER, AFFAIR,S AND AFFIR}IATIVE ACTION
OFFICE OF THE PRINCIPAL SECRETARY

REPUILIC O? XErYA

Ou r Ref: MGCCS/SDG l.l./LGWI n2

l6th March.2026

J.M Nyegenye. CBS

Clerk of the Senate
Parliament Buildings
Parliament Road
NAIR.O BI

RE: CoMMENTS ON THE CONSTTTUTTON OF KENYA (A 
^ENDMEhTD 

NO.2) BltL
2025 (SENATE BILL NO. 16 OF 2025)

The State Department for Cender Affairs and Affirmative Action conveyr its compliments
to the Senate and refers to the request by your Office inviting comments from stakeholders

on the Constitution of Kenya (Amendment) (No. 2) Bill, 2025, which seeks to amend

Articles 90,97, 98 and lol of the Constltutlon.

lUe note the principal objectives of the Bill are to:

l. Operationalise the two'thlrds gender prlndple in Parliament through post-election

special seat nominations:
2. Guarantee flve percent repreientatlon of persons wlth dlsabllltles (P\I/Ds) in

Parliament:
3. tntroduce term limlts for Party'llst nomlnated membrs: and

4. Strengthen democratlc generatlon of party llsts by political Parties.

At the outiet, the State Department commends the Senate for lts continued leadership in

advancing legislative initiatives aimed at strengthening constitutional govemance and

promoting inclusive representation as embodied in the Constitution of Kenya. 2010. The

State Department further exprerses its appreciation for the consistent suPPort that the

Senate har accorded the Ministry and its agencies in championlng reforms that advance

gender equality. social justice, and the protection of vulnerable and marginalised groups

in our societY.

-

Telr,da To[i,f,rsl P.O. bx Zq)&OOlm Nairobl, K.nya

Tdlf;,]f,rg +294 20'2216500
iill: r66rcf,,rdg,g,k I Wehite: www.gender.go'ke



Having carefully reviewed the proposed Bill and the applicable constitutional and legal
framework, the State Department supportr the Bill in principle, while respectfully
submitting the following observations for conlideration by the Senate during the legislative
process.

l. Amendment of Artlcle 9O (Party Llrtr and Term Llmlts for Nomlnated Memben)

Under Clause 3(d)(e). the Bill proposes the democratic generation of party lists through a

fair and competitive Process and that party lirtr reflect representation of marginalised
SrouPs. This proposal aligns with Article 9l(lXd) of the Constitution, which requires inter-
alb that political parties promote democratic governance.

The Department observes that detailed operational procedures relating to internal political
party Procetses may more appropriately be addressed through the Political Parties Act. Cap
7D and electoral regulations administered by the Independent Electoral and Boundaries
Commission 0EBC). Constitutionalizing internal party nomination procedures may
unnecessarily rigidify electoral law. lt is thus proposed that the distinction be maintained
to prererve the flexibility necesrary within the electoral framework.

ii. Term Llmlts for Nomlnated Memben

Clause 3 of the Bill proposes the introduction of two-term limits for nominated members
elected through party lists. While thil meature may enhance leadership renevral and
Promote broader opportunities for representation, the Department notes that such poliqy
matters are better addressed through legislative or regulatory frameworks governing
electoral proces5er.

lii. Amendment of Artlcler 97 &.98 - Composltlon of the Natlonal fusembly and the
5enate

Clause 4 and 5 of the Bill propore to provide five percent representation of persons with
disabilitiel in the National Assembly and the Senate. This is fully consistent with Article
54(2) and also aligns with the United Nations Convention on the Rights of persons with
Dirabilitie, and the Persons with Disabilities Act. 2025.

Claure 4 and 5 also introducet additlonal lpecial reat nominations where necessary to
enrure compliance with the two-thlrdl gender prlnclple in both houles. The State
DePartment recognizes thi, conttructlve effort to address the longstandlng constitutional
requirement under Article 27(8). The Department therefore welcomes these provisions as
progrelsive measure, that Promote gender equallty and dllablllty lncluslon in legislative
institutions.



Conduslon

The operationalization of the two-thirds gender principle has remained a constitutional
imperative since the promulgation of the Constitution in 2010. ln this regard. the proposed
Bill is both timely and commendable, as it represents an important legislative initiative
towards advancing the constitutional agenda of gender equality. inclusivity, and

representation.

Accordingly. and in light of the mandate vested upon the State Department under
Executive Order No. I of 2025, in particular, gender poliry management. the State

Department wishes to convey its support for the Bill in principle. subject to the
observations outlined in this submission.

Thank you once again for your continued partnership and support.

MOS
For PRINCIPAL SECRfiARY

Copy to: Cabinet Secretary

Ministry of Gender. Culture and Children Services

Kenya National Library
Upper, Hill
NAI BI





OUT.RL-.ACH f'OR ACTION KENYA. o,rlc/!k.,n/rls,{,,rail.corrr P.O.BOX 15509-00509, NAIIIOBI, KENYA

MEMORANDUM ON

THE CONSTTTUTTON OF KENYA (AMENDMENT) (NO. 2)B[LL,2025
(Senate Bills No. 16 of 2025)

SURMITTED TO:

The Standing Committee on lustice, Legal Affairs and Human Rights
The Scnate of the Republic of Kcnya

SUBMITTED BY:

OUTREACH FOR ACTION KENYA.

Outreach For Action Kcnya wclcomes thc opportunity to submit its views on thc

Constitution of Kenya (Amendmcnt) (No. 2) 8i11,2025. As an organisation committed to

constitutional governance and dcmocratic intcgrity, we support the Bill's objectives of
advancing gendcr cquality and improving thc representation of persons with disabilities

in Parliamcnt.

Our mcmorandum is intcndcd to assist the Committec by examining whether the

mcchanisms proposcd by thc Bill achievc these objcctives in a manner that is

constitutionally cohcrent, democratically lcgitimate, and fiscally sustainable.

We rrotc that thc Bill secks to addrcss two long-standing constitutional concerns: the non-

implemcntation of the two-thirds gender principle undcr Articles 27(8) and 100 of the

Constitution, and the under-representation of persons with disabilities at the national

legislative lcvel. Whilc both objcctives arc important, this memorandum focuses

primarily on the llill's approach to implemcnting thc two-thirds gendcr principle. This

focus is deliberate, as thc proposed gendcr-correctivc mechanisms raise significant

questions of constitutional dcsign, particularly regarding post-election nomination,

electoral choice, and the structurc of parliamcntary reprcsentation.

Our concern is thcrcfore not with the ends sought by the Bill, with which we are in
agrecmcnt, but with thc mcans adopted to realise them.

Against this background, and rccognising thc urgency of giving effect to the two-thirds
gender principlc, this memorandum examincs the Bill through a set of interrelated
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constitutional and institutional considcrations. Thcse arc addrcsscd scqucntially,

beginning with thc broader constitutional contcxt and thrcshold issucs, bcforc turning to

the specific mechanisms proposed by the Bill and their dcmocratic and fiscal implications

Background: The Two-Thirds Gender Principle

Since the promulgation of the Constitution in 2010, the two-thirds gcnclcr principlc has

remaincd unimplemented in Parliamcnt dcspitc its clear constitutional entrenchmcnt.

Succcssive electoral cycles havc shown that clectoral compctition alonc has not produccd

the required gender balance, whilc lcgislative efforts to opcrationalise thc principlc have

faced constitutional and practical constraints. Thc result has been a prolonged state of

constitutional non-compliance, underscoring thc nced for a sustainablc and

constitutionally sound mcchanism to give effcct to the principlc.

l.Threshold Considerations under Article 255 of the Constitution

The constitutional qucstions addressed in this scction arise from thc combined effcct of

clause 3, clause 4(b), and clause 5(b) of thc Bill, which amcnd Articles 90,97, and 98 of

the Constitution.

While the Bill is exprcssly framcd as an amcndmcnt intcndcd to implemcnt existing

constifutional principles, its proposcd mcchanisms invitc considcration of whethcr, in

effect, the amendmcnt approachcs arcas of constitutional change that Article 255 of thc

Constitution reserves for heightencd scrutiny, including approval by rcfcrendum. Wc do

not assert that thc Bill necessarily falls within thc scopc of Article 255. Rather, wc raisc

these considerations to invite clarity that thc proposcd amcndments do not, by thcir

cumulativc effect, cross into constitutionally protected terrain.

Our question is : On what constitutional basis docs Parliament considcr this Bill to fall

within ordinary amendment powcr rather than thc heightcncd threshold under Article

255? i.e. We seek clarity that Parliamcnt docs not, cvcn unintcntionally, cxcrcisc powcr

that thc Constitution reserves to the pcoplc through a rcfcrcndum.

(a) Sovereignty of the People and the Mediation of Electoral Choice

Article 255(1)(a), read togethcr with Articlc 1 of thc Constitution, safcguarcls the

sovereignty of the people and the manner in which that sovercignty is cxcrcised, whether

directly or through democratically elected reprcscntativcs.

The proposed insertion of Articles 97(7Al and 98(1A) requires thc nomination of

additional members to the National Assembly and the Scnate wherc, aftcr thc declaration
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of election rcsults, the membership of cither Housc docs not comply with the two-thirds
gcnder principle .

The Bill rctains elections as thc primary mode of constituting Parliament. However, by
introducing an automatic post-clection corrcctive mcchanism that adds members to
Parliament after thc declaration of rcsults, thc Bill alters the point at which electoral

outcomcs are deemed constitutionally complctc. Rcpresentation is no longer finalised
solely through votcr choice, but is supplemented by institutional correction triggered by
constitutional thresholds.

This raises a thrcshold qucstion as to whether, and to what extent, the exercise of popular
sovereignty remains prcdominantly elcctoral, or whcthcr it is increasingly mediated
thr<lugh post-electoral constitutional mechanisms. While such mediation is not
inherently impermissible, its cxpansion invitcs careful consideration to cnsure that the

locus of dcmocratic authority remains consistent with the constitutional settlement

envisaged under Article 1.

(b) Structure of Parliament

Article 255(1)(c) protects thc structure of Parliamcnt. Structure, in this contcxt, extcnds

bcyond thc cxistence of a bicamcral legislature to include the manner in which
parliamentary mcmbership is constituted, the balancc bctween clected and nominated
mcrnbers, and thc prcdictability of parliamentary composition.

Thc structural implications of the Bill arisc dircctly from clause 4(b) and clause 5(b),

which pcrmit thc nomination of an additional numbcr of mcmbers to the National
Asscmbly and thc Scnate rcspcctively, determined only after thc declaration of election

rcsults . Unlikc existing nomination provisions, the number of corrective scats is ncither

fixcd nor known in advance, but is contingent on electoral outcomes.

Under the cxisting constitutional framcwork, while nomination is recognised, the size

ancl composition of Parliamcnt are largely known in advancc of elections. The Bill
introduces a dcgrce of clasticity by permitting the expansion of parliamentary

membership after elcctions, contingcnt on elcctoral outcomes and compliance with the

gendcr principle.

This raiscs a legitimatc question as to whether Parliamcnt remains an institution with a

largcly predctcrmincd structurc, or whethcr it becomes onc whose final composition is

constitutionally dctcrmincd only aftcr elcctions havc concluded. While such elasticity
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may be dcfensiblc as an implementation choicc, its structural implications warrant

reflcction to ensure that thc amendmcnt docs not inadvertently reshapc Parliament's

institutional architecturc in a manncr that would attract Articlc 255 scrutiny.

(c) Principles of Representation

Article 255(1)(d) protccts thc principlcs of rcprcscntation. The Constitution embodics a

blcnded model of rcpresentation, combining clcctoral lcgitimacy with limitcd corrcctive

nomination to advance inclusivity.

The represcntational implications of thc Bill arisc from thc interaction bctwcen thc post-

election corrcctive mechanism in Articles 97(lA) and 98(1A) and the amcndments to

Article 90 introduccd through clause 3(b).

Thc Bill decpens the correctivc dimcnsion of this modcl by normalising post-clection

nomination as a ccntral mechanism for achieving constitutional compliancc. In doing so,

it subtly shifts thc represcntational logic from onc in which correctivc nomination

supplements electoral outcomcs, to onc in which clectoral outcomes may routincly

require constitutional adjustmcnt.

This raiscs a threshold qucstion as to whethcr thc amcndmcnt rcmains within thc

representational balance originally contcmplated by thc Constitution, or whethcr it
moves toward a matcrially diffcrent reprcsentational philosophy in which constitutional

correction becomcs a primary, rather than supplcmcntary, basis for parliamentary

membership. Such a shift may bc constitutionally pcrmissible, but it mcrits explicit

rccognition and justification as a mattcr of constitutional dcsign.

Our Recommendation:

Takcn individually, none of thc forcgoing considerations necessarily placcs the Bill

within the ambit of Article 255. The Bill is, on its face, framcd as an effort to implcmcnt
cxisting constitutional principles rathcr than to reconstitute Parliament or rcdefinc thc

basis of representation.

However, the particular mcchanisms adopted to achicvc this implcmentation; espccially

the use of automatic, post-election correctivc nomination, operate at the level of
rcpresentational logic and institutional design, rather than merc proccdural dctail. Takcn

cumulatively, these features suggest that thc Bill opcratcs in closc proximity to arcas of

constitutional protection that attract hcightencd procedural and dcmocratic safeguards.
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We thercfore respectfully rcconunend that the Committee exprcssly consider and clarify
whcthcr thc Bill, in its currcnt form, remains wholly within thc category of permissible

constitutional implcmentation undcr Articlc 256, or whethcr any aspect of its design

approaches the threshold contemplatcd undcr Articlc 255. Such clarification would
strcngthen the Bill's constitutional footing and enhancc its democratic legitimacy.

2.Post-election nomination, p.uty lists, and implementation challenges

In implementing the two-thirds gender principle, the Bill relies on post-elcction corrective

nomination through party lists. While this approach is constitutionally recognised, its

expanded and automatic usc raises practical and institutional challenges that bcar on thc

cffcctivencss and democratic lcgitimacy of thc proposed mcchanism.

First, the proposcd Articles 97(1,A) and 98(1,{) introduce automatic post-election

nomination of additional mcmbcrs wherc clectoral outcomcs do not mcet the gender

thrcshold. Whilc intcnded to sccurc compliance with the constitutional principle of
gcncler balance, this approach may dilute voter agency by finalising parliamentary

composition after elcctions, and may creatc pcrverse incentivcs for political parties to
under-invest in ficlding candidates from the under-represented gender-most
commonly womcn, given observed clectoral trends-relying instead on nomination to
achieve compliancc.

Second, through clause 3(b), thc Bill amends Article 90 to constitutionalise aspects of
internal party processes, including democratic participation in the generation of party

lists and alignment with Articlc 100. While the objective is laudable, this approach raises

two distinct conccrns: first, that constitutionalising thcse processes may entrench party

gatckeeping powcr and shift accountability away from voters toward party leadership;

and second, that mattcrs of party nomination practiccs and internal democracy may, as a

matter of constitutional dcsign, be more appropriatcly rcgulated through statutory

frameworks rathcr than constitutional cntrenchment.

Our Recommendation: A Performance-Based Corrective Model

Given thc challengcs associatcd with reliancc on party lists for post-election gender

corrcction, wc recommend that thc Committcc considcr an alternativc, performance-

based model. Undcr this approach, any corrcctive seats requircd to mect the two-thirds
gender principle would bc filled from a national pool compriscd of unelccted candidates
(thnt is, candidntes rulro contested tlrc election but were not successful) of the under-rcprcsented

gender.
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Where a gender gap arises aftcr thc declaration of rcsults, a national pool would be

gcnerated comprising candidates of the affcctcd gender who wcrc thc bcst-performing

candidates of that gender in their respectivc constituencies, subject to mccting a

minimum vote threshold. Candidatcs within this pool would then bc ranked nationally

based primarily on the percentage of votes obtained in their constituencies, with absolute

votes received used only as a secondary critcrion wherc two or morc candidatcs attain

the same percentage. The required number of correctivc seats would be fillcd sequentially

from this ranked pool.

This approach intentionally avoids ranking candidatcs solely on the basis of absolute votc

totals, as doing so would systematically advantage candidates from constituencies with
larger voter populations over those from smaller constifuencics, irrespective of relative

clectoral support. Prioritising vote sharc ensures that performance is assessed

proportionately within each constituency rather than by raw numbers alone. The

minimum vote threshold further serves to exclude purely nominal candidacies, including

situations where a candidate garners only a negligible number of votes (such as a singlc

self-cast vote) ensuring that inclusion in the correctivc pool rcflects a demonstrable levcl

of clectoral support rather than merc participation.

This model preserves the corrective objective of the Bill while grounding post-clection

inclusion in demonstrated voter support rathcr than party discretion. It reduces party

gatekeeping, mitigates perverse incentives to avoid fielding women candidates, and

encourages greater participation by women in competitive elcctoral contests.

Note on the representational status of nominees under a performance-based model

Slpuld n performance-based conectioe ntodel be ndopted in plnce of party-list nominntion, it is

important thnt tle representationnl status of nominated nrcmbers be clearly defned. Altlrcuglt

such nominees ruould be drawn from candidates ruho contested constituency elections, tlrcir

nomination slnuld not be construed as conferring a nnndate to represent nny pnrticular

constituency. To aaoid duplication of representntion and potential institutionnl conflict - rulwre

both nn elected nnd n nonrinated member appear to represent tlrc snme constituency-ue

recommend that such nominees be expressly designated ns senting n nationnl or special-interest

representntional role rnther tlmn a constituency-bnsed one.

On this basis, tluir functions nnd offices slnuld be structured accordingly, roith a pinmry focus
on legislntiue participntion and the adanncement of the constitutional objectirte underlying their

nomination, rnther tlan constituency sentice. T'lis distinction ruould preseftie the integity of
constituency representation ulile nlloruing tlu correctite nrcchnnisnr to operate witlout ueating

contpeting claims of electornl mandate.
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3.Expansion of Parliament and fiscal implications

The Bill acknowledges that its enactment will occasion additional public expenditure

arising from the nomination of additional members to Parliament under the proposed

Articles 97(1A) and 98(1A). We recognise that the precise fiscal cost cannot be determined

in advance and will vary across electoral cycles. However, in the absence of an express

cap on corrective nominations, the Bill creates an open-ended fiscal obligation whose

scale cannot be reasonably predicted, raising concerns for fiscal planning and

accountability.

Our Recommendation:

We recommend that Parliament assess the potential fiscal impact of the proposed

mechanism on the basis of a plausible extreme electoral scenario. While such a scenario

may not materialise, modelling the maximum potential exposure would provide a clearer

indication of the financial burden created by the Bill, enabling in-formed public debate on

the sustainability of the expenditure and the sources from which it would be financed.

Submitted By:

Isabella Mandi-Manduku (Director)

Cliff Matundura Nyandusi (Director)

On behalf of :

OUTREACH FOR ACTION KENYA. (A Company Limited by Guarantee)

Oak.clgkenya@gmail.com

P.O.BOX 15509 OO5O9, NAIROBI, KENYA
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A. lntroduction

l. The lndependent Electoral and Boundaries Commission (IEBC) hereinafter referred

to as "the Commission" is a Constitutional Commission established under Article 88

of the Constitution of Kenya.

2. Article 88(4) Constitution of Kenya outlines its general mandate to conduct and

supervise referenda and elections to any elective body or office established by the

Constitution and any other elections as prescribed by an Act of Parliament.

3. Article 88(4)(d) further states that the Commission is responsible for the regulation

of the process by which parties nominate candidates for election.

4. Article 90(2) mandates the Commission to conduct and supervise elections for the

allocation of party list seats for Parliament under Articles 97(l)(c) and 98(l)(b), (c)

and (d), and for the members of County Assemblies under 177(1)(b) and (c) based

on proportional representation.

5. These special seats are reserved for the purpose of representing the marginalized

groups in both Parliament and the County Assemblies. These include women,

persons with disabilities. youth. ethnic and other minorities and marginalised

communities.

6. ln discharging its mandate under Article 90(2), the Commission is guided by the

provisions of Article 90 of the Constitution, Sections 34 - 37 of the Elections Act,

2011. Regulations 54 -56 of the Elections (Creneral) Regulations, 2012 and the

Elections (Party Primaries and Party List) Regulations, 201 7.

7. Section 36 of the Elections Act sets out the requirements for the political party lists

to be submitted to the Commission by political parties in terms of numbers and the
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categories of persons to be included in the lists as well as the allocation of seats by

the Commission.

8. Article 27(8) of the Constitution introduces the not more than two thirds gender

principle for elective and appointive bodies. While there is a mechanism for

enforcement in the county assemblies under Article 177, there are no similar

mechanisms to realize this requirement in the National Assembly and the Senate.

9. Article 54(2) of the Constitution on the rights of Persons with Disabilities provides,

"The State shall ensure the progressive implementation of the principle that

at least five percent of the members of the public in elective and appointive

bodies are pertont with disabilities.*

10. The Constitution sets the number of Persons with Disabilities to be nominated to

the Senate at two (2). The number is not specified for the National Assembly and

the County Assemblies. Under Article 97 and 177, Persons with Disabilities are to

be included as nominated persons to represent a marginalised group.

ll. Article 177 (1)(c) provides that the number of members of the county assemblies

representing marginalized groups is to be determined by an Act of Parliament. In

this regard, section 34 (8) of the Elections Act puts the number at 4 for the

marginalized category.

12.lt is worth noting that while Article 177(1)(c) outlines the categories of persons to

be included in the marginalized lists, Article 90(2) (b) of the Constitution emphasizes

that the Commission shall administer the party lists in the priority in which the

candidates are listed by the political party.

13. As such, the Commission is limited to the order of the persons in the marginalized

list as submitted by the political party. Notwithstanding this state of affairs, the
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Commission continues to sensitize political parties on the importance of ensuring

that marginalized groups and indeed persons with disabilities are given priority in

the party lists.

14. The Commission reiterates its commitment towards realizing the rights of persons

with disabilities and the effective representation of marginalized groups and notes

the need for Parliament to enact legislation to realize the provisions of Articles 100

and 197 of the Constitution.

B. Purpose of the Bill

15. The Constitution of Kenya (Amendment) Bill, 2025 seeks to implement the two-

thirds gender principle in Parliament by allowing additional nominated members

where the threshold is not met. ensuring 5o/o reprcsentation of persons with

disabilities (PWDs) in both the National Assembly and the Senate and lntroducing

term limits for party list seats.

16. We welcome the Bill and wish to make general comments as outlined below:

C. General Comments

17. We note that the Bill gives salient proposals towards the implementation of the two

thirds gender principle as well as realizing the provisions of Article 54(2) of the

Constitution by amending Articles 90,97,98 and l0l of the Constitution. The

proposals would also result into consequential amendments to the party list

provisions in the Elections Act, Cap 7 and other enabling legislation.

18. The Commission appreciates the proposals made in the Bill. However, we note that

there will be implementation challenges on the Commission's part and suggest a

review of the proposals reflected in the matrix below.
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I D. Spedflc Comments

19. The Commission has endeavored to highlight its submissions in matrix format on

the relevant provision of law proposed for amendment, clause of the Bill, comments

on the same and proposals for review where necessary.
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fucmbly elected under tutlde

970Xa) or O), or of the Jenate

elected under Artlde 980XaF
(a) the tespedtve Speaker fiall,

wtthln turntyorr dayl der the

ocurcnce of the vacancy, gtrrc

notlce ln writlng of the vacancy to

the ldependent Eledoral and

Boundarier Cornmlsrlon: and

(b) a by+lectlon fiall be held wtthln

nln€rty days of the ocanrrence of the

va€ancy, rubiect to dause (5).

(5) A vacancy rcftred to ln dause (4)

shall not be filld rlrlthln the three

months lmmedlately before a general

electlon.

E. CONCLUSION

The Bill presents a practical legislative attempt to resolve the long-standing challenge of implementing the two-thirds gender
principle while enhancing AVD representation. However, the Committee is requested to consider the implementation
challenges identified in the matrix and to consider the issues raised.

MOSES SUNKULI, OGUU

. COMMISSION SECRETARY/CEO

I t
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CI.AUSE STAKEHOLDER PROPOSAL/ISSUE REASONS

In addition to nomination, Parliament
should establish direct electoral
pathways for persons with disabilities,
ensuring that th.y can access

representation through competitive
elecdons as well as party lists.

Further, the amendment should require
diversity within disability
representation, mandating inclusion of
women with disabilities, youth with
disabilities, and persons across
different disabiJity categories to reflect
the fr.rll spectrum of lived experiences.

To support effective participation, the
State should provide leadership and
governance training for representadves

with disabi.lities, equipping them with
the skills and resoutces necessary to
exercise their mandate meaningfully.

Embedding diversiry safeguards will ensure that women,
youth, and persons across diffetent disability categodes ate
meaningfrrlly included, reflecting the fulI spectfl.rm of lived
experiences. Finally, state-supported leadership and
govemance training will equip PWD representatives rvith
the skills and resources ne cessary to exercise their mandate
effecrively. Together, these measutes urill move disabiJity

representation beyond numerical compliance toward
substantive participation, dign ty, and influence in
decision-making.

AWSC AWSC observes that the Bill's current
ptovision for enforcing the two-thirds
gender principle in the National
Assembly (Clause 4("Xt)) is

indeterminate and non-self-executing.
It leaves compliance dependent on
discretionary or delayed processes
rather than embedding a clear
constitutional trigger. This risks
perpetuating the historical failue to

To remedy tlLis, AWSC proposes a self-executing
mechanism: immediately upon declaration of general
election results, if the Assembly does not meet the

two-thirds gender threshold, the Independent Electoral
and Boundaries Commission (IEBC) shall automatically
allocate and declare additional special seat members of the

under-represented gender. IEBC must act within seven
days, and the r\ssembly shall not be lawfirlly constiruted
for its fust sitting until compliance is achieved.
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CI.AUSE STAKEHOLDER PROPOSAL/TSSUE REASONS

First, the proposed Articles 97(1A) and
98(14) inuoduce automadc post-
election
nomination of additional members
where electoral outcomes do not meet
the gender threshold.

While intended to secure compliance
rvith the constirudonal principle of
gender balance, this approach may
dilute voter agency by finalising
parliamentary
composition after elections, and may
create perverse incentives for political
parties to under-invest in helding
candidates from the under-represented
gender-most
commonly women, given observed
electoral trends-relf ing instead on
nomination to
achieve compliance.

This method avoids disadvantaging candidates from
smaller constituencies and ensures that petformance is
assessed proportionately. The cotrective seats would then
be hlled sequentially from this ranked pool.

This model has several advantages: it grounds

post-election inclusion in demonstrated voter support
rather than party discretion, teduces party gatekeeprng,
discourages parties flrom neglecting women candidates,

and encoutages greater participation of women in
competitive contests.

Outreach also stresses the importance of clari$ing the
representational status of nominees under this model.
Although they would be drawn from constituency
contests, they should not be treated as consdtuency N{Ps.

Instead, they should be designated as nafional or
special-interest reptesentatives, focusing on legrslative

participation and advancing constitutional objectives
rather than constituency sen ice. This distinction preserves
the integrity of consdruency representation while allowing
the corrective mechanism to operate without creating
competing claims of mandate.

The Consortium of
Disabled Persons

Otganisations in
Kenya

Clause 4 should be suengthened to
ensure that the constirutional guarantee
o[ five percent representetion for
persofls with disabilities is both clear
and substantive. The threshold should
be de6ned in absolute numbers, rathet
than left to interpretation, so that
compliance is measurable and
enfotceable.

This proposed amendment will ensure that the
constitutional guarantee of five percent representation for
persons with disabilities is not left vague or symbolic, but
translated into measurable and enfotceable outcomes.

Defining the quota in absolute numbers will prevent
ambguity. Introducing direct electoral pathways alongside
nomination will reduce the risk of tokenism and affirm the
political agency of PWDs as elected representatives.

13



CI.AUSE STAKEHOLDER PROPOSAL/ISSUE REASONS

and procedures if party Iists are
exhausted before quotas are met.

rvould exercise 6.rll legrslative powers without direct voter
mandate.

ORPP Amend this provision further to fully
exclude PWDs from Article 97(1)(c).

The Bill deletes the reference to persons with disabilities

eVD, from Article 97(1)(c) and instead introduces a

dedicated 5%o quota for thet representation in Parliament.
ORPP supports this approach but cautions that unless the
drafting is explicit, PWDs could still be nominated under
the general "special interests" category in Article 97(1)G)
because of the residual wotding ('including '). This would
create double representation: PWDs would benefit both
from their guaraflteed 5%o quota and from the special

interest seats, thereby crowding out other groups such as

workers, youth, or minorities who rely on Article 97(1)G)
for representation.

To avoid this duplication, ORPP recommends that Article
97(1)(c) be expressly qualified to exclude PWDs, ensuring
that their representation is secured solely through the new
570 quota. This presen'es balance among special interest
categories, prevents overlap, and guarantees that each

group has distinct and protected space within Padiament.

Outreach for Action
Kenya

In implementing the two-thirds gender
principle, the Bill relies on post-election
corrective nomination through parry
lists. While this approach is

constitutionallv recogniscd, its

expanded and automatic use raises

practical and institutional challenges
that bear on the effectiveness and
democratic legitimacy of the proposed
mechanism.

Ouueach for Action Kenya proposes replacing party-list
nominations witJr a performance-based corrective model.
Undet this approach, when a gender gap arises after
elections, a national pool would be created ftom the

best-performing unelected candidates of the

under-represented gender. To qualify, candidates must
meet a minimum vote threshold, ensuring that only those
with genuine electoral support are considered.
The pool would be ranked nationally by vote share

(percentage of votes obtained in their constituency), with
absolute vote totals used on-ly as a secondary tie-breaker.
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CI-A,USE STAKEHOLDER PROPOSAL/ISSUE REASONS

and how to account for individuals who belong to more
than one marginalized group (intersectionality)

oAG-DOJ The OAG-DOJ supports the Bill in
principle but notes that the gendet
top-up mechanism must be
accompanied by clear, transparent
cdteria for nominating special seat

membets.

Including explicit criteria for nomination will guarantee
traflsparency and faimess in the allocation of gender
toP-uP seats.

KLRC On the PWD quota, the KLRC noted
that the 5% PWD seats under the new
proposed paragraph (.") will add
approximately 17 to 18 members in the
National Assembly. This will create
6scal implicadons not addressed in the
Bill.

Regarding the gender quota top-up, the
KLRC noted that there is a need to-
o provide clarity on the maximum

number of additional seats,

o consider anchoring corrective
nominations within the party-list
proportional representation
framework under Article 90;

o explicidy assign the IEBC the
responsibiliry for computing
compliance and administering
cortective nominations;

o provide for a formula for allocating
additional seats among parties,
timeframe for completing
nominations for instance 21 days

The Kenya Lavr Reform Commission recognizes the Bill's
intent to finally operationalize constitutional guarantees o[
gender equality and disabiJity inclusion. Howevet, they
caution that the proposed mechanisms raise serious
institutional, fiscal, and democratic concerns that must be
addtessed before enactment.

On the PWD quota, I(LRC noted that introducing a 6ve
petcent requirement under the oev/ paragraph (ca) in
Article 97 would add approximately 17-18 members to the
National Assembly. This expansion has sigrrificant fiscal
implications that the Bill does not address, raising
questions about sustainabiliry and prudent use of public
resources.

On the gender quota top-up, KLRC highlighted several
risks. First, the absence of a ceiling on the number of
additional seats could lead to ballooning the size of
Parliament, undermining predicubility and stabiJity in its
composition. Second, a large increase in nominated
members risks distorting voting dynamics and committee
balance, weakening the role of elected representatives.
Third, corrective nominations made after elections may
dilute the sovereignty of electoral choices, since nominees

11



CI-AUSE STAKEHOLDER PROPOSAL/ISSUE REASONS

legislature, impose an unsustainable Enancial burden, and
fail to genuinely empower women. It has also been argued
that special seats undermine the democtatic principle of
dfuect election, with nominated women potentially being
perceived as "token" representatives rather than leaders
who eamed their positions, thereby weakening their
cedibility and authority.

NCPWD The Bill statesi 'frwpercenl of memben...to

ftpftrent peront with disabilitiet" brt tt
does not hdicate how disabiJity status
will be verifred.

A clarification is also needed on
whether the 5o/o wiII be calculated
before or after the gender "top-up"
seats are added.

Without a clear mechanism to veri$ who qualiEes as a

"person with disabilities," the five percent quota risks
being misapplied or abused. Verification ensrues that only
individuals who genuinely meet the criteria benefit from
the const-itutional provision. The National Council for
Persons with Disabi.lities already has a certification system,
so linking the quota to such verification would safeguard
integriry and prevent tokenistic or fraudulent nominations.

Secondly, it is important to specifr rvhether the five
perceflt quota is calculated before or after gender "top-up"
seats are added. If calculated aftet, the quota could be

diluted or inconsistently applied, undermining the
constitutional guarantee of representation. Clear guidance
ensures that the intended minimum representation of
persons with disabilities is achieved consistendy, without
being overshadowed by other affumative action measures.

IEBC There is a need to clarify which of the
various nominated positions will take
prionry over otlers. Should the
disability quota come fust, or the
gender quota? What happens to
intersectional candidates?

Implementing both the two-thirds gende! rule and the five
percent disabiJiq, quota at the same time may cause

difficulties.

Adiusting for one requirement could disrupt the other,
Ieading to repeated allocations and uncerta"inty. This raises

questions about whether one quota should take priority,

a

10
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CLAUSE STAKEHOLDER PROPOSAL/ISSUE REASONS

guarantee genuine inclusion of women,
youth, and persofls with disabiliries.

81' requiring publication of party lists, altemating
candidates by gendet (female fust), and embedding a 50:50
representation of young men and vomen, the amendment
eLmrnates opacity and tokenism.

More importandy, empowering IEBC to reject

non-compliant lists and require repetition introduces a

pre-emptive enforcement mechanism, ensuring
accountabilitl,' before elections ratier than relying on
post-hoc remedies.

4 NGF-C Amend clause 4(a) (ii) b1' deleting the

new paragraph ca and substitute with
the following-

(ca) Five percent of the total number of
members in paragaph (a) to represent
persons rvith various categories oI
disabilities o[ either gender, eight
members being four men and four
women representing the youth and
eight members, being four men and
four women rcprcsenting the ethnic
minorities and marginalised
communities nominated by
parliamentary political parties
accordiflg to their proportion of
membets of the National Assembly and
in accordance with Article 90 to
represeflt persons with disabi.lities.

This proposal seeks to implement Articles 55, 56 and 100

The proposal also proposes to calculate thc 57o percefltage
of PWD from the 290 elected members and not all the
members as proposed in the Bill since the BiII's proposal
includes both the direcdy elected members and the
affrrmative action members. NGEC's approach avoids
double-counting affrrmatir.e measures and ensures equiry
across gIouPs.

KNCHR Proposes to introduce a sunset
provision of 20 years for the gender top
up.

Public concems have arisen about the proposal to create
additional seats for women in Parliament. These concerns
include fears that such measures could lead to a bloated

9



CI.AUSE STAKEHOLDER PROPOSAL/ISSUE REASONS

flEBC) should develop and
enforce disability sensitive
nomination gu.idelines,
guaranteeing accessibility of
nomination processes and
mandating the participation of
registered Organizations of
Persons with Disabilities
(OPD, in vetting candidates.

(.) Political parties should have a
legal obligation to consult
OPDs when preparing party
lists, ensuring that disability
representation is not left to
party discretion alone.

(d) To promote transparency and
accountability, all party lists

should be publicly disclosed
and subjected to independent
audit to veriS compliance with
inclusion requirements.

equality and prevent the capnre o[ af6rmative action
spaces by politically connected individuals. In this way, the
amendment transforms party lists from symbolic gestures
into meaningfi.rl vehicles of democratic inclusion.

African
Studies
(Awsc)

Women
Centre

AWSC notes that the Bill's current
wording on party list preparation could
invite subiective interpretation and
leave room for opaque, exclusionary, or
elite-controlled nomination practices.
l07ithout clear standards, party lists risk
being manipulated, undermining
internal party democracy and failing to

AWSC proposes that pafty lists be prepared through an

inclusive, traosparent, competitive, and panicipatory
process based oo predetermined, obiective, and publicly
accessible criteria. This ensutes equal opporrunity for
members, compliance $rith constirutional principles
(Anicles 70, 27, md 100), and strengthens internal party
democracy.

8
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CI.AUSE STAKEHOLDER PROPOSAL/ISSUE REASONS
Be that as it may, requiring a patr,' list
under Article 90 of the Constirution to
reflect marginalised gtoups does not
stdctly translate to the composition o[
Parliament given that political paties
are at liberty to prioritize ceftain
demographics ovet others unless stated

otherwise in lavr.

ORPP Amend the term limit from two terms
to one term.

Parry list seats should serve as a stepping stone into
mainstream politics. Once someone has benefited from
the exposure and experience of sen'ing through a special

seat, the)' should ideally progress to contesting in
single-maiority consdruencies. Data shows that some
individuals who fust entered Parliament through part)' list
nominations later successfrrlly contested elective seats.

This demonstrates that affirmative action seats can work
as transitional platforms, but only if they are flot
monopolized by the same people cycle after cycle.

The Consortium of
Disabled Persons
Organisations in
Kenya

Clause 3 should be amended to ensure

the mcaningfrrl inclusion of persons
with disabilities in party list processes.
Specifically-
(r) political parties should be

required to include at least five
percent of persons with
disabilities in winnable
positions on their party lists,
rather than syrnbolic
placements.

(b) The Independent Electoral and
Boundades Commission

This amendment is necessary to ensure that the
constitutional promise of inclusion for persons with
disabilities is realised in practice rather than diluted
through tokenistic placements.

Historically, part)' lists have been controlled by elites and
used as instruments of patronage, often sidelining
gtassroots PWDs. By mandating quotas in winnable
positions, requiring disabil-ity-sensitive guidelines, and
embedding consultation with OPDs, the amendment
guarantees that representation wiII be substantive and
grounded in lived experience. Public disclosute and
independent audits further safeguard tansparency and
accountability, ensurhg that party lists genuinely advance

7



CI-AUSE STAKEHOLDER PROPOSAL/ISSUE REASONS

ORPP Clause 3(e) provides that each party list
is to reflect the representation of the
matginalised groups set out in Article
100 to the gteatest extent possible
taking into account the nature of the
part), list. Article 100 of the
Constitution requires Parliament to
enact a legrslation to promote
reptesenation in ParLiament of women,
persons vrith disabilities, youth, etlnic
and otler minorities, and marginalised
groups. Various party lists have
different parameters that are not
confined to the demographics under
Article 100 of the Constitution. For
instance, the party list that leads to
satisfaction of Article 97(1)(c) includes
workers.

Demanding that the said list reflects
Article 100 marginalised groups would
be changing the parameters of Article
97(t)(c) particularly with respect to
workers. A reading of Article 97(1)G)
does not require workers to be drawn
from the Article 100 groups.
Further, Articles 27(4) and 260 of the
Constitution have a broader
description of marginalised gtoups that
would not affect Article 97(1)(c) of the
Constirution with regard to workers.

Recaft the provision to reference broader equality
language (such as Article 27(4)) rather than limiting it to
Article 100 groups. This avoids narrowing categodes like
workers and ensures inclusivity w'ithout constitutional
clashes.

ORPP also notes that reflecting Article 100 gtoups in party
lists does not automaticdly guarantee Patliament's
composition will mirror those groups, since parties retain
discretion unless the law explicidy requires balance.

6
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CI-AUSE STAKEHOLDER PROPOSAL/ISSUE REASONS

proposed Article 97(1A) or only to the
regular propordonal representations
seats under clause 1 or both.

Similady, KLRC noted that the proposed two-term limit
for party list members is a sound safeguatd against
entrenchmcnt, but it is unclear whether this restriction also

applies to those nominated under the new gender top-up
provisions. They advise that the Bill should explicid,v

clari$' the scope of the term limit to ensure consistency
and prevent loopholes.

ORPP The proposal for democratic
involvement in selection of party lists
aligns with Article 91(1)(e), which
provides that every political partl'shall
respect the right of persons to
participate in the political process,
including minorities and marginalised
grouPs.

ORPP's posidon is that while the BiII's
proposal to involve party members
democratically in l.ist generation is

commendable, it is redundant at tlre
constitutional level because the
principle is already embedded in the
Elections Act and Political Parties Act.
They argue that such provisions should
remain in legislation and regulations,
whete they can be more easily updated
and enforced, rather than being
elevated into the Constrrution.

The ORPP's submission on Clause 3(d) points out that the
requirement fot party members to be "democratically
involved" in generating parry lists is already addressed in
exis ting statutes. Specifrcally-
) Section 34 of the Elections Act requires that parq' lists

submitted to IEBC must be prepared in accordance

with the party's constitution and nomination rules.

) Section 34(68) of the Elections Act led to the
development of the Elections @arty Primaries and
Party Lists) Regulations, 2017, which provide detailed
gurdelines on how party lists should be prepared.

) Section 9 of the Political Parties Act, read together
with the Second Schedule, sets out requirements for
party constitutions and rules, including provisions on
nomination of candidates to party l-ists.

F Additionally, Part IVA of the Political Parties Act and
Sections 28 and 3l of the Elections Act already confine
party nominations to party members, either direcdy or
indirecdy.

ORPP Regarding clause 3(d), the ORPP
recommends an amendment flrom
'fuart1 list" to 'part1 /istt".

Under the existing law, political parties submit 98 party
lists hence the need for tlre list to be in plural form.

5



CLAUSE STAKEHOLDER PROPOSAL/ISSUE REASONS

minorities and marginalized
communities. It is important to have

clarity to help the Commission
implement the provisions.

Appropriate legislation reinforcing the policy stipulation
ought to be enacted.

IEBC On the proposal to introduce term
limits for nominated members, the
Commission welcomes the ptoposal to
set a term limit for nominated
members. This will allow more persons
to access representation and realize the
intention of parry list representation
being a transitional mechanism and not
a permanent entidement for a few
members.

However, it is proposed that the term
limit be defrned 6:rthet to state whether
the two term limit is one off or a

nominated person may serve the
National Assembly for a maximum of
two teffns and thereafter the Senate fot
another two terms.

Clarification of term limits will broaden representation and
plevent the monopolization of affirmative action sets.

KLRC The KLRC proposal in clause 3 ate as

follows-

One, deEne what the term
"denoratical$ inwlued" means to avoid
vagueness.

Secondly, the two-term limit should
clarify whether it applies to top up
members nominated under the new

KLRC welcomed the idea of requiring party members to
be "denocratical! inaolued" in generating party lists, but
cautioned that the phrase is too vague and could be

intelpreted differendy by each political party. To avoid
abuse or superficial compliance, they recommend that the
Elections Act or regulations spell out exacdy what
"democratic involvement" means, for example, whether it
requtes intemal voting, consultations, or Eansparent
nomination procedures.

4
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dr rel lti in lbe nspatiae panj mn$italion
and nomiaalion nt/et.

NCPWD Proposes an amendment to give thc
NW?WD a monitoring role in
veri$,ing that poliucal parry nomination
processes for PWDs are ruly 'fair and
conpetitiue" as required by t}lc new
Article
e0(2)(d)

This will ensure that partv nomination processes for
persofls with disabilities are genuinely fzLi'r artd competitive.

State Department
for Gender Affairs
and Affirmative
Action (SDGAAA)

Propose a refinement or narrorving of
Article 90's proposed changes-
removing or avoiding prescripnve
language about intemal part,'
procedures ftom the Constitution, and
leaving it to statutory or regulatory
framervorks.

The Department agrees with the intent to democratise
party lists and ensure representation o[ matginalised
groups. However, it cautions that detailed operational
procedures for internal partl processes may bc better
handled through the Political Parties Act and IEBC
rcgulations, rather than behg entrenched in the
Constiturion. This would preserve flexibility in electoral
law.

State Department
fot Gender Affairs
and AfFrmative
Action (SDGAAA)

Delete the provision ofl tern limits fot
nominated members.

On term limits for nominated membets, the Department
acknowledges the value of leadership renewal and broader
representation but similarly advises that such policy
matters ^re more appropriately addressed through
legislation or regulations, not constitutional amendment.

IEBC Clause 3 @) (e) makes reference to
Article 100 which requires Parliament
to enact legislation to promote
representation in Parliament of specific
marginalized groups. The proposal is
well intentioned and consistent with
constirutional principles of inclusion,
but its practical implementation may be
difficult as there is need for clarity on
who quali$, as ethnic and other

Parliament to enact legislation that operationalises Articles
100 and 197 of the Constitution. This would promote
effective representation in Parliament and County
Assemblies of the different categories of marginalized
groups Listed in the Article.

In addition, the Commission submits that there is need to
provide a clear definition of the term etlmic and other
minorities in the law for certainty during the party list
election.

3
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submissions of party lists but before a

general election.
force after the statutory deadlines for submitting party Iists

but before the general election, political parties would
already have Eled their lists under the old legal framework.
Party lists would not reflect the new constitutional
obligations (gender top-up, 5% PWD quota, broader
marginalized groups). Parliament could be constituted
without meeting the new thresholds, undermining
compliance with Articles 27(8),54Q),and 81@). IEBC and
ORPP would lack authority to demand revised lists once
deadlines have passed, leaving them unable to implement
the new rules.

J NGEC Amend paragraph (d) by inserting the
phrase "Eecial intercsl gmup" before the
phnse "members".

This is to ensure tllat only special interest group members
nominate one of their own to represent their interests. If
accepted, the new clause would read as follows-

'bpec;al interest gtoup memben of a political parl) are

denoctaticalll inulved in the generation of the partl li$ lhm4h a

fair and conpe titiue pmte$ ar rt o in lhe nspectiae pail
constitalion and nomination rulet"

KNCHR Amend Clause 3 (e) to rcplace 'to lhe

grealert extent posribb' with a minimum
representation requirement.

The phrase "t0 the gftatert exteri possible" ts vague and open-
ended, which may risk non-compliance by parties,
especially in cases of inadequate or marginalized group
rePfesentation.

Amend clause 3(d) to insert the word
'bbjecliw" immediately after the rvord
'fair". Tlte amendment should read as

follows-

Me nbers oJ a politial parE an denocraticall1

iawlred in the generation oJ the pary list
tbnugb afaia objectiue and competitirte pmces

This will strengthen the internal mechanisms of political
parties and mandate them to carry out the nomination
process in a uansparent and democratic manner and that
the representatives of special intetest groups ate selected

on merit.

2
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THE SENATE

MATRIX

THE CONSTITUTION OF KENIYA (AMENDMENTXTVO. 2) B[LL,2025 (SENATE BrLLS NO. 16 OF 2025)

Stakeholders:

1. African Women's Studies Centre (AWSC), University of
Nairobi

2. The Office of the Registrar of Political Parties
3. Nlaendeleo ya Wanawake Otganization O{11VO)
4. Kenya National Commission on Human fughts (I(NCHR)
5. Electoral Law and Govemance Institute fot A frica

G,LGTA)
6. National Council for Persons with Disabilities Q',ICPWD)
7. National Treasury
8. The [ndependent Electoral and Boundaries Comrnission

0EBC)
9. Federation of VTomen Lawyers (FIDA-Kenya)

10. The State Department for Gender Affairs & A ffrmative
r\ction

11. The Law Society of Kenya pSK)
12. Kenya Law Reform Commission
13. National $7omen's Steering Committee (I{WSC)
14. National Gender and Equality Commission
15. Office of the Attomey General and Department of Justice
16. FIDA-Kenya
17. Consortium of Disabled Persons Organizations in Kenya

(cDPoK)
18. Outreach for Acdon Kenva

CI.AUSE STAKEHOLDER PROPOSAL/ISSUE REASONS

2 ORPP The Committee should take note of the
timelines for submission of party lists
under the Elections Act. The Bill may
come into force after the timelines fot

Under the provisions of section 35 and 354 of the
Elections Act, a party list is submitted to IEBC at least 45
days before a general election while parties submit party
lists at least 14 days before the date of submission of the
lists to IEBC. The implication is that if the Bill comes into
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by parents and caregivers, without creating competition, hierarchy, or unintended
exclusion within the disability community.

I appreciate thc opportunity to submit these views for consideraUon and trust that
the Senate will give due weight to the lived experiences of persons with disabilidcs
and their families as it deliberates on this important Bill.
Yours {pift1fu[y,

7r4'
Jrcifuotlno Methegr
Truttcc Arthur't Dreem AuUrm Trurt IAIIAT Foundetloal
Fouadcr Through The Roof Prreat tletsork
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Constitution and Kenya's obligations under the United Nations Convention on the
Rights of Persons with Disabilities.

Against this backdrop, I respectfully submit that constitutional amendments
relating to disability must be approached with care. While constitutional

. recognition is vital, it does not on its own guarantee meaningful participation. The
lived reality for many persons with disabilities and their families remains one of
limited ac'cess to inclusive education, affordable healthcare, assistive devices,
social protection, and full participation in public and community life. These
challenges persist despite robust constihrtional and legislative provisions, pointing
to ongoing gaps in implementation, enforcement, and resourcing.

I note that the proposed amendments rely significantly on party list mechanisms
under Article 9O of the Constitution. I respectfrrlly urge the Senate to ensure that
any additional nomination formulas, including those relating to persons with
disabilities, are accompanied by clear eligibiligr criteria, transparent processes,
and strong safeguards against tokenism. Without such measures, there is a risk
that increased numerical representation may not translate into effective advocary
or accotritability for the disability communit5r.

In this regard, I wish to underscore the importance of recognising parents and
primary caregivers of children with disabilities as a critical stakeholder group
within any party list or nomination framework developed pursuant to Article 90.
Parents of children with disabilities often serve as lifelong advocates, system
navigators, and coordinators of care for their children, particularly where children
are young, non-speaking, or require signilicant support. Their lived experience
offers valuable insight into policy gaps across education, healthcare, social
proteition, and community inclusion, and can meaningfully inform legislative and
oversight functions.

At thq same time, it is essential that such recognition does not displace or diminish
the frrndamental principle that persons with disabilities must represent
themselves. Political representation of persons with disabilities should remain
anchored in the leadership, voice, and agency of persons with disabilities
themselves, in keeping with the spirit of dignity, autonomy, and participation
affirmed under Article 5$ of the Constitution and the Persons with Disabilities Act,
2023. Parents and caregivers should therefore be understood as complementary
contributors to disability representation, not substitutes for self-representation.

I respectfully urge the Senate to ensure that nomination criteria and party list
frameworks strike this balance carefully, so that enhanced representation
strengthens both self-advocacy by persons with disabilities and informed advocacy

IP.O Box 32, Athi River{0204, Kenya rwYw.adattoundalion.ory
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The Clerk of the Se
Parliament of Kenya
Nairobi
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RE: Submlsslon on The Conetltutlon of Kenya (amendmeitt fi
2O25 (Senate Bllls No. t6 of 2O25)
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Dear Sir,

l11rj. to submit my views on the constitution of Kenya (Amendment) (No. 2) Bill,
2025, pursuant to t}re invitation for public participation issued bv thi benate.
I make this submission as a Kenyan citizen, a parent.of a child with a disabilitv.
and a disability advocate with lived and professional experienbe working atoilgsij.
families, institutions, and policymakers on matters of disability inclusron, access

Ito services, and justice.

I wish at the outset to aIlirm the intent of the Bill, particularly the proposal to
amend Articles 97 and 98 of the Constitution to ensure that at least irve percent
of the members of the National Assembly and the Senate are representatives of
persons with disabilities. This proposal addresses a long-standing gap in political
representation and is consistent with the national values and principles of
governance set out in Article 10 of the constitution, including human aisr,ity,
equity, inclusion, and protection of the marginalised.

The constitution of Kenya (2010) already provides a strong foundation for the
protection and participation of persons with disabilities. Article 54 guarantees the
right to dignity, respect, reasonable access to public spaces and services,
appropriate communication formats, and opportunities,,.,.that enable., full
participation in society. Article 27 affirms equality and freedom' from
discrimination, while Article 56 places an allirmative obligation on the State to
implement measures in favour of minorities and marginalised groups. In this
context, enhanced political representation of persons with disabilities is
constitutionally sound and necessary.

I further note that Parliament recently enacted the Persons with Disabilities Act,
2023, which repealed the Persons with Disabilities Act, 2003. The 2023 Act
signilicantly strengthens Kenya's disability rights framework by providing detailed
provisions on participation, representation, accessibilit5r, enforcement, and
insttutional responsibilitv. andb ali domestic law more closely with thev

P.0.Box {34 Athi River.00204, Kenya
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lmplementation: The creation of new, additional nominated seats (the Top-Up), as

currently proposed by the Bill, shall be legislatively stipulated as a conditional
backstop.
Activation: This mechanism must only be triggered when the deficit for the
under-represented gender cannot be covered by fully utilizing the 47 Tier 1 Gender
Balance Seats.

Gonclusion and Final Recommendation

By making the Bill's Top-Up Mechanism the secondary, conditional backstop, and making the
existing 47 seats the primary fiscally-neutral mechanism, Parliament introduces a framework
that is both constitutionally compliant and fiscally responsible.
I recommend that the Committee pass the Bill with an amendment establishing this tiered order
of implementation. This approach respects the need for an immediate legal solution (the

Top-Up) while ensuring long-term structural sustainability for the benefit of all Kenyan
taxpayers.

o
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Public Participation Comment on the Constitution of
Kenya (Amendment) Bill,2025 (The Two-Thirds
Gender Rule)

To: The Committee on Justice and Legal Affairs (JLAC) / Relevant Parliamentary Committee
From: Frank Mutuma Mwiti
Subject: Strong Support for the Bill's Objective with a Proposed Amendment for Sustainable
lmplementation.

Affirmation of Constitutional Mandate and Support for the Bil!

I fully support the principal object of this Bill to achieve immediate compliance with Article
27(8) and Article 81(b) of the Constitution. The creation of new, additional seats through party
lists-the Top-Up Mechanism proposed by the Bill-is a necessary measure to guarantee
constitutional fidelity now and provide the long-awaited legal framework for the two-thirds
gender rule. We must act decisively to settle this constitutional debt.

Proposed Amendment: lntegrating a Fiscally Prudent, Two-Tiered
lmplementation

\Mile the Bill's Top-Up Mechanism (new seats) is necessary for immediate compliance, it is also
a permanent increase to the public wage bill. The Committee is mandated to ensure that any
solution is consistent with the National Value of Sustainable Development under Article
10(2Xd). I propose an amendment to the Bill that establishes a tiered implementation order,
prioritizing fiscal prudence for the long term.

Constitutional and Political Context

I acknowledge that the structural change required for a fiscally neutral solution may not be
immediately applicable in fully solving our current gender deficit. However, relying solely on
expanding Parliament is fiscally unsustainable and runs counter to the spirit of good
governance. The national interest demands that Parliament adopt a sustainable framework for
the future, even as we pass the necessary amendment now.

The Sustainable Compliance Model: An Amendment to the lmplementation Order

I recommend that the Bill be amended to establish the following Two-Tiered lmplementation
Order for achieving the required minimum number of the under-represented gender:

1. Tier 1: Primary Mechanism (Fiscally Neutral & lmpartial):
o Action: Amend the designation of the 47 County Woman Representative seats

(Article 97(1Xb)) to be "County Gender Balance Seats."
o lmplementation: These seats shall be mandated as the primary and convertible

mechanism for gender balancing, filled by the under-represented gender (male or
female) to meet the one{hird threshold. This is a fiscally neutral solution utilizing
existing resources fi rst.

2. Tier 2: Secondary Mechanism (The Bill's Proposed Top-Up):
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o Thc Bill cxprcssly mmdetcs thc dcvclopmcnt of rubsidiary lcgislation within a 6xcd timdinc

post-cnrctmcnt to oPerationelizc thcsc safeguatds.

Thcsc mcasurcs would cnsuc that nomination scats fulfill thcir constitutional purposc of promoti"g

inclusioq compctcncg and cquity,

3. Cost Implicatione of Additiooal Seau

KE\9OPA is also cogaizant of public conccms rcgarding the cost implicatioos of the additiond top
up scats ptoposcd undc the Bill. Through ic cngagements with vadous sakcholdcs, KEMOPA bas

notcd that Gnrnsist considcrations havc bccomc a cenEal point of conccnr and rcsistaocc to thc

rcdization of thc two-thirds gcnder rulc. Whilc thc Multi-Scctoral Working Group rcport cstimatcs

that thc cost to thc avcragc Kcoyan would be approximatdy si:ty shillings, this 6gurc has sot becn

supportcd by a dctailcd and publidy acccssiblc cost aodysis &om thc Natiood Trcasury. KEWOPA
is of the viev., tbat the abscncc of such aoalFis tisks fueling misinfomatioo and undermining public

coo6dcncc in thc Bill. It is thcrcfore rcco--eoded that the Nationd Trcasury underalrc and pubtsh
a comprchensivc cost implication and cost-bcoe6t andysis to dcmonstrate that the finaacial impact

of thc toPuP Ecchanism is marginal tdativc to thc national budgct and outwcigbcd by thc long-tcr:n

democratig 56..irl 6d ecooomic bcoc6ts of ioclusivc governance. I'qportardy, KEIfOPA
undcrscotes tbat constitutional compliance, and thc rcalization of fundamental tights should not bc

rcduced to cost considcratioas done.

KEWOPA ttrercforc rccommcnds thac

. The Natiooal Trcasury be rcquircd to uoderakc and publish a comprehensive cost+e8efit
analysis of the Bill.

r Such aodfsis should higtrlight thc margiaal cost r&tive to the natiooal budgeg long-tcm
' socio-economic bcoc6ts of inclusive govcmancc; comparativc costs of altemativc compliancc

mechanisms.

r The findilgs be iocorporated into public education and civic cogagement efforts to couoter
misinformation,
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o Such a fomula could cukninatc in the full 5% rcelization ayithin fsur parli"qsobly ggtus

(appro;m.tdy 20 years), allowiog institutions to adjust gpadudly.

. This phascd approach would likdy rcsult in the iocrcocotal rdditioo of approrioetdy 17

Ecmbets ovct thc pcriod, thcrcby "'i',i-i"ing rcsistancc, cosuring surtrioability, aod

cohancing political acccptability. This approach balaoces coDsti$tiond Eddity with pncticd
ioplcmcnatioo and rcduces the risk of backlash that could ugdcr'.ning btoadct indrsion
cffolts,

2. Clausc 3(d-c) of the Bi& Safeg;uarding the Iategdty of Nomhation Seats and Paty
ListB

KEWOPA furthcr wclcomcs tbc proposcd ameodmcnts to Artidc 90, particularly thc rcquitcmcnt

thrt p.ny lists bc gcacratcd tbrough dcoocratig frir aod coopctitivc ptoccsses iavolving paty
ocobcrs, aod that such liss rcflcct thc rcplcsentation of marginalizcd groups lur eovisagcd undcr

Artidc 100. Tbc iocoduaiotr of a two-tcro limit for nominations uodcr thc top-up sptan is also a

positivc dcrdopoeog as it promotcs lotatiotr and discouages eotrcacbmeaL Howevcr, KEWOPA
Jamrirts concemed that thcse prcvisions, as clurcody fomod, may not sufficicndy rd&ess thc long-

shoding abuse of party lbts and nominetioo prrcesscs. In pncticc, womco hevc oftco bccn

sbortcheaged ttooWh opaquc party list proccsscs, with nominetion slotg awrrdcd to politicdly

connectcd individuds rathcr thro coopctcot eod dcscn'ing crodi&tcs who rctivcly advance party

idcology aad objcctivcs.

To safcguard thc inrcgtity of nomioatioo sea6, KEWOPA cmpbrsizcs the oeed for dearcr gpiddincs

to govcm patty list preparation and nomination prcccscs. Thesc apiddines should promote

traasparcocy, accountabiliry aad mcrig rod eosure thet aominetion seaB scrrc thcir irtcodcd

constinrtiooal purposc ofcnbaacing iadnsion nthcr tbaa rcwa.rdiog petro"age. Political partia should

bc reguircd to dcoonstratc how oomineted individuls mect objcctivc digibility critctia and hov, thcy

bevc contdbutcd to thc pat/s ageo& Egdlyimportentis the rolc of tbc Iadepcodcot Bectoral aod

Botro&rics Comnission, which should bc cmpowcrcd 1e sslltinirs, audit aod rcjcct oon-compliaot

party lilsts. KEWOPA firrthcr recommcods that tlc Bill cither incorpocltcs thcsc safcguards dirccdy

or cxprcssly mr"&tes thc devdopmcnt of subsidiary lcgislatioa rpithin I dc6ned time&ane after

etuctmcot to opcrationdizc thcsc pdnciplcs.

KEWOPA tbcrcfore rccoomca& thac
. Clear saturory guiddiica be iodudcd (or crprcssly maa&tcd) to govcm thc prcparatioo of

pany lise, induding objccthc digibility critaia; traosgarcocy in rankiog and selcction; public
disdosurc of thc critcria uscd

r Political partics bc rcquircd to dcmoastratc how nomioatcd iodividrrals hav6 6satdbutcd to or

advaaccd thc prrtyrs ogca&; providc wrinco justificatioo for dcviatioos &om gcodcr-balrnccd

raoldns.
o The IEBC bc cmpowcrcd to rcjcct noo<omptiaot party lists; audit patty list proccsscs prior

to clcctions end bcforc tbc oomioatioa proccss,
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The Bill thcrcforc leprcsents a cdtical oppomrnity for Padiement to findly ful6l its coostitutiond

obliptioo undcr Articlcs 27(8), 81(b), 100 aod rdatcd provisioos, whilc also aligaing Kcoya with its

iaunetiond aad tcgiond comnrimcnts uodcr iastrurDcots such ls thc Convcstio6 eq th6 Fliminatien

sf pl5crimioalisnAgainst\9omcq 1979 (CEDAW) and thc Meputo Protocol,2003.

KEWOPA wdcomcs end stongly supports thc Bill as e historic and ncccssary intervention to rcsolvc

r coostitutiond cdsis that has persistcd siacc thc ptomulgation of thc Constin:tion ia 2010, Thc failuc
to opcntiondizq thq tws-thirds gcadcr principlc bas undcmincd constitutiond suprcmacy, wcatcncd

public con6dcacc in dcmocratic instinrtions, rnd perpctuatcd stnrcnuel crdusion of womco &om

politicd lcadcship.

Whilc KEWOPA is broadly in support of the Bilt we wish to higblight spccific clauses tbat requirc

lc6rlcmcnt to casurc tbc Bill is implcmcnublc aad cquiablc while rcrneioing faithfi:l to thc spirit and

lcncr of thc Constinrtioo.

L Clause 4(a) and 5(a) of the BiIl on the 5% Allocation for Pctsons with Disabilities
(PwDs)

Rcgerdi',9 Cteuse 4(a) and 5(r) of thc Bill oa thc proposed 5% dlocrtion for persoas with disabilitics,

KEWOPA supports thc objcctivc of cohen.i"g the rcprcscnation of pcsons with disabilitia in
Padiameag coosistcot with Artide 54 of thc Coostitution- Howcvcr, KEVOPA notcs tbet thc

iomediatc applicatioo of a full 5% tbrcshold, perticularly in tbc National Assembly, is likely to rcsult
ia a suddcn and sigaiEcaat incrcasc in thc totd numbcr of Members of Parliamcau Whca cdculatcd

against tbc curcnt mcmbcship of 349 Mcmbcrs, thc proposcd dlocation rnay ine&crtcody lcad to

disproportionatdy high numcrical rcprcscotltion without a dcer oaosition framcwotk

Whilc the proposd is constinrtionally souod and digncd with Kcaya's obliptions towards pcrsons

with disabilitics, KE\POPA is of thc vicw that such tcprcscnation should bc 6rmed as a maftcr of
progrcssivc rcalizatioo, in linc with Artidc 54(2) of thc Coostinrtioo. A phesed aod dearly dc6acd

formula that incrcocnally incrcascs PWD rcpresentation ovcr time vvould e"h?!cc both political

acccptability aod iastinrtiond sust-inalility, Such ao approrch could rcasooably culoinatc in the full
redization of thc 5olo threshold alithin f6'q parliqmcotary tcrms, tbcrcby allowing Parli^m*, ,o
pd*Ily edust whilc still rcoainiog faithful to constitutiond ptinciplcs. This phascd modd would

also hdp mitigatc rcsistancc vithin thc Horsc aod safcguard thc btoader objcctivc of iodr:sivc

reprcscDtatioD. KEIqOPA thus rccommcods thac

o 'Ibc Soh thrcshold bc framcd as a progrcssive realizatioa standard in lioe with Artide 5a(2) of
thc Coostinrtion.

o Thc Bill introduccs a phascd fooula that inccmcnally incrcascs PWD rcprcscatation ovcr a

de6acd pedod-
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Dcat Sir, :

RE: SI]BMISSTONS BY TTiB reNYE WOMEN PARLIAMENTARY ASSOCIATION

6E\rOPA) ON THE CONSTITUTTON OF KEl.IrA (AMENDMEND Brl,tn 2025

(SENATE BrLLS NO. 16 OF 2025)

fucchc gtccings &om the Kcaya Vomeo Padiaoentaq'Asso&tion (KE'0/OPA).

KEMPA is a aon-partisaa padiamcatary oo.us lringtng togcthcr womca Mcobcts of Parliamcrrt

&om both the Nationd Asseobly ard thc Scoete, rrith a maodatc to proBotc woDco's lcadcrship,

gcoda cqrulity, and iadusivc govcmance in Kcnya. Ovcr thc ycars, KEWOPA has bcca rt the

forc&oot of advocacy cfforts aimcd at rcalising Artidc 27(8) of thc Coostinrtioa aud rclatcd provisions

on gcoder equdity aad noa-discrimination.

KEWO?A apprcciarcs thc inviatior. by thc Scnatc to participatc ia thc public participatioo proccss

on tbc Coostitutior. of Keoya (A::reudment) 8i11,2025, (Scnate Bills No,16 of 2025) which sccls to

gve effcrt o thc loog-saoding constitutiood rcquircncnt th?t no motc than two-thids of tbc

mernbco of dcctivc aod appointivc bodics shall bc of rhe samc gcndcr.

KEWOPA stroogly u'clcomcs and suppors thc Bill as a long-ovcrduc legislative iutcwcntioo to givc

effcct to rbc constitutionel rcquirerucut thag pe 663s thqn tqro-thirds of the ocmbcrs of ciectivc and

appointivc bodics shdl bc of the ssmc gcnCcr. Sincc thc promulgatio:r of the Constitution h 201C,

the coatioucd failurc to opcrationalize this priniple h:rs creatcd a penistcot constitutional crish,

uadcrmincd tbc supremacy of thc Constiturioq end pelpcoated the systemic crclusion of women

froro politicel dccision-makirg spaccs.
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9 Clause 5(a) provides trat the
composition of the Senate includes
5% of persons witr disabilities, the
5% is to be determined following the
determinalion of he 47 sirple mapfity
members, 16 women, and he 2
ycxrh.

Atticle 54(2) of the Constitution provides

that State has the duty to ensure the
progressive implemenhtion of the pdnciple

that at least 5% of the members ol the
public in elective and appointive bodies are
persons with disabilities.

The ORPP agrees with and supports tre
proposal.

10. Clause 5(b) (1A) provides for
allocation ol special seats to ensure
that the Senate complies with the two-
hird gender pdnciple.

The proposal aligns with Arthle 81 of the

Constitulion on the twohird gender
pdnciple in electtve positions. Fuilher, the

clause ensures hat Parliament is

constitutionally constituted with respect to
gender.

Ihe ORPP supports and agrees with the
propoml.

11. Clause 5(b) (18) provides tnt he
number of special seats shall be
determined after dedaration general

elections results.

Special seats can only be determined after
he general elections on he basis of
qualifying political parties and as well as
determining the required numbers of special

seats.

The ORPP supports and agtees wih the
proposal.

12. Clause 6 provides for election of
members of parliament by including
he seats intrcduced through the
present Eiill.

The clause rehtes to all trhe seats in
Parliament and hov a vacancy is filled.

The OBPP agrees wiUr the proposal in so
far as it relates to fie election of members of

Parliament including filling of vacancies.
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scenario would enable Persons with

Disabilities to encroach on the space for

other demognaphics within he special

interest category.

lf the intention is to completely exclude

Persons with disabilities lrom Article 97(1)

(c) of tre Conslitution, tpre shottld be a
proviso that exdudes PWDs from Article

e7(1) (c).

6 Clause 4(aXii) provides that he
composition ol the National Assembly

indudes 5o/o of Persons with

disabilities, the 5% is determined

following determination of the 290

single majodty memb€rs, 47 single

majodty members, and he 12 sPecial

seats.

Article 54(2) of ttre Constitution povldes

that State has the duty to ensure the

progrssive implementation of he principle

that at least 5oA of the members ol the

public in elective and appolntlve bodles
are persons with disabilities.

The ORPP agrees with he Proposal

7 Clause 4(b) (1A) Provides for

allocation of special seats to ensure

that the National Assembly complies

with the twethird gender pdnciple.

The proposal aligns with Arlicle 81 of the

Constitution on the twothird gender

principle in elective positions. Further, the

clause ensures that Padiament 'ls

constitutionally constituted with respect to

gender.

The ORPP agrees with and suppofis
proposal.

the

8 Clarse 4(b) (18) provides hat the

number of special seats shall be

determined after declaration general

elec'tions results.

Special seab can only be determined after

the general elections on the basis of
qualitying politiral parties and as well as

detemining the required numbers of special

ssab.

The ORPP agre6 with and suPPoG he
prcposal.
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Constitution have a broader description of
marginalised groups hat would not affect
Artide 97(1) (c) of the Constitution witr
regard to workers.

Be hat as it may, requidng a party list under
Article 90 of the Conslitution to reflect
marginalised grcups does not stictly
translate to:te composition of Padiament
given that political pafties are at libeily to
priorilize certain demographics over others
unless shted oherwise in law.

5 Clause 3(4) provitles hat a penson

elected under clause (1) for a seat
shall not hold such office for more
than two terms.

The clause is meant to limit repeal
nominations in the party list election. The

limihtion opens up he special seats to
oher people who are qualified to hold

special seats. As an affirmative aclion seat,

a special seat should a platform for building
he capacity ol a person to be able to

contest in the single maiodty elections.

Available data illustnates individuals that

were elected once through the pafi list
election then prcceeded to contesl in the

single majority elections and won seats.

The ORPP agrees wih the provi$on in so
far as it relates to limiting repeat election
hrough party election. Furhec given tnt
the s,pecial seats are limited as compared to
the number of people, the Committee may
consider limiting the election through paily
list to a single term only.

6 Clause 4{a) (i) provides for deletion of
he phrase ?ersons witr disatrilities'
appeadng in he cunent tuticle 97(1)
(c).

The preposition 'includingl is still part of
Article 97(1) (c) of he Constitntion. This
means thal Persons wiUr Disabilities could
still be listed on he pafiy lists under tuticle
97(1) (c) of the Con$itution; sudr a

The ORPP requests the mmmitlee to

consider qualitying Article 97(1) (c) of the
Constitution so that persons witr disabilities
ue excluded from Article 97(1) (c).
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Therefore, nomination for party list hrough
party members need not appear in the

Comttution but the relevant statutes'

The ORPP invites the Committee to

cottsider changing the phnase frcm Tarty
lisf to larty lisls".

The phrase used under clause 3(d) is'party
lisf.Ihe dause addresses allhe party l'sh
to be submitted to IEBC. lt is to be rnted

hat under he cunent law, a politilal paily

submib 9S party lists hence tre need for

lhe phrase'paily lisf to be in pluralform'

Clause 3(d) requires Pafi members

to be democnatcally involved in he
generation of party lbts through a fair

and competitive process as set out in

tre respec{fue party constittttion and

nomination rules.

3

The Committee should consider

the provision to tre party lists reflecting

Anide 27(a) of the Consthnion as it is

broad.

recraftingAflicle 100 of he Constitution requires

Padiament to enact a legislation to prcmote

representation in Parliament of women,

p€rsons with disabilities, youtl, ethnic and

other minodties, and marginalised groups.

Vadous party lisls have different parameters

that are not confirnd to he demographics

under futicle 100 of the Constihttion. For

instance, he party list that leads to
satislaction of Article 97(1) (c) includes

wo*ers. Demanding hat the said list

rellects Article 100 marginalised groups

would be changing he panametens of Atticle

97(1) (c) particularly wtth resped to

workers. A reading of Ailicle 97(1) (c) does

not require wo*ers to be drawn lrom the

futicle'100 groups.

and 260 of theFurther, Ailicles 27 4

Clause 3(e) provides ttnt each party

list is to reflect the representation of

ttre marginalised groups sot out in

Arfrcle 100 to the greatest extent

possible taking into account the

nature of the PartY list.

4
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members; however, the stahrtory provision
could be expanded to unequivocally provide
for the place of party members. For
instance, Section 3a(6) of the Elections Act
stipulales ttut the party lists submitted to
the Commission under this section shall be
in accrrdance with the constitution or
nomination rules ol the political party

concemed.

Additionally, pursuant to Section 34(68) of
the Elections Act, the Elections (Party

Primaries and Paily Lists) Regulations,
2017 were developed to provide guidelines

on preparation of pafi lists,

Further, Section 9 of the Political Parties Act
Cap. 7D as read with the Secord Schedule
to he PPA provides for the content of
constitulion or rules of a pollkal party with
regard to, inter alia, nomination of
candidates to political party lists.

We may draw parallels with party

nomi nations: f or the si n gle m ajority el ec'rt-ons

whereby under Part IVA of the Political
Parties Act, nomination is confined to party

membens through direct and indirect
nornination. Further, Section 28 and 31 of
the Elections Act contemplate party

nominatiorre being confined to party

members,
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IIATRIX OF OBSERVATIONS AND RECOMIIENDATIONS

The obsewations and recommendations are captured herein below in detail;
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RECOTTITENDATIONS
OBTiERVATIONSPROVISION/ELEITENTNo,

terms of tre trarsifion Perid.

Further, ORPP calls LPon ttle Cornmittee to

hke note ol the timeline for submlssion of

paily lists to IEBC and OBPP under Section

iS inO 35A of tre Elec{rons Act Cap.7. A

party list is submitted to IEBC at least 45

bayi Oetore a genenal election while parties

sulrmit party lists to ORPP at least 14 days

before ttn date of submission ol pady lists

to IEBC,

The ORPP agrees witr this pmposal in

prevent a scenado where Parliamenfs

composilion does not align with the

proposed law. For instance, wtttoul he
clause, and were the Act to come into force

within this eleclonl cyde, Parlhment would

not be lawfullY constttuted.

However, tre Committee should hke note

of the timelines for submission of party lists

under the Electhns Act. The Act may come

into lorce after the timelines for submissions

of pafi l'lsts but before a general election.

The clause contains a transition Pedod to
1

apply to the general elections

following tlre coming into lorce of the

Acl.

Clause 2 Provides ttnt the Act shalt

consider the observations with regard to

matten tnt could be covered

comprehensively under frre Elections Ac{

and the Political Parties Act Cap.7D.

The ORPP irwites the Committee to

Constitution which provides that every

political party shall respect tre right oI all

persons to participate in the political

process, irrcluding minorities and

marginalised groups.

While the proposal b geared towards

centering party members in genent'on ol

party lists, the proposal is covercd under

beciion 34 of tre Bections Act which

es for nomination ol

Article 91(1)(e)The proposal aligns with

list

Clame 3(d) requires PartY mem

to be democntically involved in the

genenation of party lists Srrough a lair

and competitive process as set oul in

the respective pafi constitution and

nominalion rules.

bers
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oRPP iIEIIIORANDUM ON THE CONSTITUT|ON OF KENYA (AMENDMENT) (NO.2) BILL, 2025

I. INTRODUCTION

1. Pursuant to Arlic,le 118(1) (b)ol tre constitulion, the senate's standing committee on Justice, LegalAffairs and Human Rights
vlle a letter of 2d Marctr 2026 called for submission ol views on the Constitution of Kenya (Amendment) (N0.2) Bill, 2025.

2. The Office of tlre Registrar of Political Parties (ORPP) is established under Seclion 33 of the politicat parties Aci Cap. 7D (ppA)
as an independent Stste Office witrin Ure meaning of futicle 260 ol the Constitution. lts mandate, as drawn from Section 34 of the
PPA, irrcludes registration and regulation of polilical pailies as well as administration of the political parties Fund.

3' The ORPP supports the the attempt to realize the two-thirds gender prirciple in elective bodies as prov1led under Article g1 of the
Constihrtion as well as realizing Ailicle 54 of the Constihrtion wih respect to ensudng that at least five percent ol tle members ol
elective and appointive bodies are percons with diubilities.

4' The Cornmittee should hovever consider an inc'lusive approach in accommodating the vadous demognaphics under the
maqinalised group category so as to avoilJ a scenado where some demognphics are not represented. For inshrre, trre youth is
a transitory age grcW herrce witrout meaningful inclusion of he youth, tre particular group may only have limited representation
in the elective bodies.
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Bef: RPP/ELE/I3(25)

Clerk ol the Senate
ClerlCs Clnmbers
Senate, Parliament Buildings
P.0. Box 41842{0100
NAIROBI

Date: 13ut March 2026

Dear Sir,

Dl RU': i'Jii CSIU M I'!''Iliti SDli'v'lCtiS

(Dir:C;

RE: ORPP MEMORANDUM oN THE coNsTmJToN oF KENYA (AMENDMEND N0.2) B|LL,2(2s

Reference is made to the above subject matter.

This Office acknowledges receipt of your letter dated 2na March 2026 and the attachment thereto
calling for submission of views on the Constitution of Kenya (Amendment) (No. 2) Bill, 2025.

Annexed herewith is a signed memorandum of the Office of the Registnar ol Political Parties.
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5TEP4. Fallba*
Only if. after declaration of election results, Parliament still fails to meet the
two'thirds gender rule or the five percent rule, then the nomination formulas for
additional seats are triggered.

This sequencinS enturei that affirmative action remains tranritional, empowering
marginalized groupr to compete equitably, while the fallback mechanism provider a

safety net against systemic failure

coNctusroN
The Bill demonstrates commendable intent and repreJentr progress towards
constitutional equality. Howwer. its current design requires refinement to avoid
dependency, tokenism. and fiscal strain. Affirmative action must remain a transitional
tool aimed at substantive equality, not a permanent structural distortion of
representative democracy.

Society therefore urges Parliament to refine the proposals by entrenching political party
accountability at the firtt line of compliance, with nomination formulas serving only as

a last resort corrective measure. This approach preserver the integrity of affirmative
action. eniures genuine empowerment. and aligns with the Constitution's vision of
equality, fairness, and inclusion.

Yours faithfully,

Faith Odhiambo
Preddent Laur Sodety of l&nya
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OMMENDATIONS
l. SrruNcnrtN Pormcrl perw AccouNTAgrrny

The most effective way to achieve genuine inclusion of women and persons with
Disabilities (Pu?D, in Parliament is to reform political party practices. political parties
remain the gatekeepers of electoral competition, and their nomination processes
determine who ultimately has access to electoral seats. Without binding obligations on
parties, affirmative action risks being reduced to symbolic gertures.

Key elements for reform in this regard are:

(a) Mandptory CandldaE Ouotat
Amend the Political Parties Act to require that at least one-third of candidates
nominated by each party for elective positions are women, and at least five percent are
PWDs. These quotas must apply not only to the overall party list but also to nominated
candidates to run for elective positions.

(b) EnforcablCt nctlont
Parties that fail to meet these thresholds should face financial penalties, including
reduction or suspension of public funding under the Political parties Fund. The IEBC
should be empowered to reiect party lists that do not comply, thereby ensuring that
non-compliant parties cannot field candidates.

@ ftaUpaenqv tn Nqha!.toru&oesses
Require parties to publish their nomination criteria and candidate selection procer5es,
subject to independent audit by the Registrar of Political Parties. This transparency will
reduce the risk of tokenism and enrure that women and pwDs are nominated based
on merit and genuine party support.

2. THe PRopos lJAsA Fru.urcrMecH^Nts[i

The nomination formulas proposed in the Bill should operate only as a last resort
corrective measure. The sequence should be:

fTEP t- Prinely Oblbailoa:
Political parties must comply with quotas and nomination requirements.

jTEP2. Vqlficat!@
IEBC and the Registrar of Political parties audit compliance before elections.

STEP 3. Srn_@oi
Non-compliant parties face penalties and rejection of lists

4



PercePtion, of arbitrariness, eniures proportionality across political parties, and secures
genuine repreJentation rather than tokenism.

Accordingly. while the society welcomes the spirit of the amendments, it urges
Parliament to refine the proposals to ensure that they deliver durable, credible and
inclusive representation conii5tent with the Constitution's broader values of equality,
fairness and accountability.

Specifically. we regirter the following concernJ: -

l. DEpARn RE FRoMCoNsrnurIoMrINTET.IT

Affirmative action was envisaged as transitional, corrective measures aimed at leveling
the playing field. The Bill's proposal to create additional seats risks converting these
meatures into permanent fixtures, thereby distorting the representative character of
Parliament unle3s carefully safeguarded.

2. RmorToxe.trsM

Nomination formulas may inadvertently reduce women and pwDs to token
representatives, beholden to Party structures rather than accountable to the electorate.
This undermines democratic legitimacy and weakens the voice of marginalized groups
in substantive decision-making.

3. FrxexcluAND tNrnrunoN LCoNstDEMnoNt

The creation of additional seats imposes financial cort, on the taxpayer without
guaranteeing meaningful empowerment. Expanding parliament in this manner, absent
safeguards. risks public backlash and erodes confidence in affirmative action as a
legitimate tool of justice.

4. FerunrroAoorns RoorCAurE

The Bill does not directly tackle structural barriers such as discriminatory pafi
nomination practices, inaccessible electoral procerjer for pwDs, or socio-cultural
impediments to women't political participation. Without addressing these root causes.
numerical compliance will remain superficial.

3



GENEML COMMENTS.

The constitution of Kenya (Amendment) (No. 2) }il, 2025 seeks to introduce
amendments to provide for additional seats in the National Assembly and Senate in
order to implement the principle of at least five percent of the members of the public
in elective and appointive bodies should be personr with disabilities.

Further, it seeks to introduce amendments to provide for a formula to nominate
additional special seat members in both the National Alsembly and the Senate, if after
declaration of results following a national election, the membership of either the
National Assembly or the Senate does not conform to the principle that not more than
two-thirds of the members are of the same gender.

We commend the efforts to move towards the implementation of the two-thirds gender
rule and further. the principle that at least five percent of the members of the public in
elective and appointive bodies should be persons with disabilities ("the five percent
rule"). However, we are of the considered view that the proposals. as currently framed,
can be further refined to enJure they achieve their intended purpose.

Both women and Persons with Disabilities (pwDs) have been historically and
systematically marginalized through distinct social and legal imperfections that have
relegated them to the periphery of public political life. These groups have been
neglected'and denied accesr to national leadership compared to their counterparts.

Consequently, the two-thirds gender rule and the five percent rule were introduced to
the Constitution a5 affirmative action initiatives to recognize the historical
marginalization of these groups and make special provisions to cushion them from
electoral and political vagaries. Affirmative Action is a transitional mechanism to
dismantle barriers and level the playing field, not a permanent structural distortion of
representative democracy.

The Bill's reliance on nomination formulas risks entrenching dependenry on political
patronage rather than empowering marginalized groupr to compete equitably. By
shifting focus from systemic reform to numerical compliance. the proposals dilute the
spirit of affirmative action and weaken its transformative purpose.

ln particular, the society believes that while the Bill makes important strides in
addressing historical exclusion, the mechanisms proposed for allocating additional seats
may benefit from clearer safeguards to ensure transparency. predictability and
sustainability. The formula for nomination of special seat members may benefit from
clearer safeguards to enture tranrparency, predictability and sustainability. The formula
for nomination of special seat members should be designed in a way that avoids

2



INTR,ODUCTION

The Law Society of Kenya is a professional statutory body established under the Law

Society of Kenya Act, No. 2l of 2Ol4 with a mandatory membership of all Advocates
in Kenya.

The organr of the Society are the General Membership, the Council, the Branches and
the Seretariat. The Council is the governing body of the Law Society of Kenya. lt
compriles a President, a Vice- President and eleven other members. all of whom must

be members of the Law Society of Kenya. Council members are elected every two yeart

by the members of the Society by means of a secret ballot conducted in accordance
with the Law Society of Kenya Act.

Currently. the Council is comprised of The President, The Vice-president and ll Council
members namely:

o President, Faith Mony Odhiambo
o Vice President, Mwaura lGbata
o General Membership Representatives, Tom K'opere, Teresia Wavinya. Hosea

Manwa

o Nairobi Representatives, Gloria Kimani, lrene Otto, Stephen Mbugua
o Up-country Representatives. Vincent Githaiga, Lindah Kiome, Hezekiah Aseso,

Zulfa Roble

o Coast Representative, Elizabeth Wanjeri
o Secretary/CEO. Florence W. Muturi

One of the Law Society of Kenya statutory objects as provided in section 4(a) of the
Act is to assirt the Government and the courtr in all matters affecting legislation and the
administration and practice of law in Kenya. Pursuant to this statutory mandate. the
Law Society makes the following presentation the Constitution of Kenya (Amendment)
(No. 2) Bill,2025.
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RECOMMENDATIONS

Altffilu,tlta hllqt@Mdt*

21. The Law Society of Kenya proporer that sustainable implementation of the two-

thirds gender principle and meaningful inclusion of persons with disabilities

should primarily be pursued through reforms targetlng polltlcal party procerles

and electoral partidpetftcn, rather than expansion of parliamentary seats.

l. Str€ntthen Polltlcal Party Accounhbnfty

22.The most effective way to achieve genuine inclusion of women and Persons with

Disabilities (PWD, in Parliament is to reform political party practices. Political

parties remain the gatekeepers of electoral competition. Genuine incluslon of

women and persons with disabilities will therefore depend largely on reforms

within political party nomination ryrtemr.

Key reforms that rhould be consldered lndude:

(a) Manetuy Candldate Qrct t

23.Amend the Political Parties Act to require that at least one-third of candidates

nominated by each party for elective positions are women, and at least five

percent are AVDs. These quotas must apply not only to the overall party list but

also to nominated candidatei to run for elective poritions.

(b) Enfoteable Cwtplhna Mdunlsms

24. Parties that fail to meet these threrholds should face financial penaltler. including

reduction or suspension of public funding under the Political Parties Fund and

rejection of party lists that does not comply. The IEBC and the Registrar of

Political Parties should be empowered to enforce compliance through clear

ranctioni.

9
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20.1n light of these concemr, the UK notel, while the objective of ensuring

representation of marginalized groups, persons with diiabilities and compliance

with the two-thirds gender rule is laudable, the mechanism proposed raises

constitutional and practical concerns that warrant careful scrutiny. The proposals

and justifications ret out below articulates our position in opposition of the Bill.

SPECIFICS COMMENTS

No. PrcvlsioMssue Propont Justlflcation

Clause

3

The proposed amendment

to Article 90 seeks to

expand the categories of

nominated members by

referencing additional sub-

claures in Articles 97 and

98, mandate that political

party members participate

democratically in

generating party lists,

require party lists to reflect

marginalised troups to the

greatest extent possible,

and introduce a h^ro-term

limit for perrons elected

under clause (l).

Delete the clause

in its entirety.

The proposed amendments to Article 90 are

unnecesrary and do not address any identified

constitutional gap. lnstead, they restate and

conrtitutionalire matterr that are already

adequately regulated under the Constitution

and existing legitlation.

ln particular, Article lO enshrines national

values and principles of governance. including

democracy, inclusiveness. and accountabilityl

Anicle 27 guaranteei equality and non-

dilcriminatiou Article 9l sets out the baric

requirementr for political parties; and Article

lO0 mandates Parliament to enact legislation

to promote representation of marginalized

Sroupr.

These constitutional provisions are

operationalized through the Elections Act and

the Political Parties Act.

Section 34 of the Elections Act requires that

members for the National Assembly, Senate.

and county assemblies for pafi list seats be

elected on the basis of proportional

5



thirds gender rule. on this basis, the Bill has a bearing on the sovereignty of the

people within the meaning of Article 255(l)(c). thereby triggering a referendum.

14. The Bill seeks to advance equality and inclusiveness (gender parity) which are

recognised national values under Article 10 of the Constitution. However. the

effect of the amendment alters reprerentation and democratic participation. As

such, it relates to Article lo which cannot be treated as an amendment under

Articles 256 or 257.

Dgpelruu rnou coNsrnLmoNAL tNTEl.tr

15. The Bill further permitr the composition of Parliament to be altered after the

conclusion of elections through uncertain number of additional nominations to

achieve gender compliance. Unlike the Constitution's existlng nomination

provisionr where the number of nominated members is certain the Bill

introduces a framework with an unspecified number of additional seats.

16. The Constitution envisaged affirmative action ar transitional, corrective measures

aimed at levelling the playing field. The Bill's proposal to create additional seats

risk converting these measurer into permanent fixturet. thereby distorting the

representative character of Parliament.

Toreiruu
17. Nomination formulas may reduce women and PWDs to token representatives,

beholden to party structures rather than accountable to the electorate. This
undermines the principle of democratic legitimacy and weakens the voice of
marginalized Sroupr in substantive decision-making.

FECrrAl.rD lNsrmrrpN t Bunoe.r
18. The creation of additional reats impore, significant financial costs on the

taxpayer without guaranteeing meaningful empowernent. Expanding
Parliament in this manner risks public backlash and erodes confidence in
affirmative action as a legitimate tool of justice.

Feru.lnr ro AoDRE S Roor CAUsEs
'19. The Bill does not tackle structural barriers such ar discriminatory pafi

nomination practicel, inaccessible electoral procerser for PWDs, or socio-cultural
impediments to women's political participation. Without addressing these root
cau5es, numerical compliance will remain superficial.

4



them from electoral and political vagaries. Whereas affirmative action initiatives

require that special consideration be made ar a way of compensating for pail

discrimination, the aim has and should be to "level the playing field".

10. Affirmative Action remains a meanr to an end - a means of gearing society

towardr substantive equality. not a permanent structural distortion of

representative democracy. The objective is to dismantle barriers that have

historically excluded women and PVDs from meaningful participation, thereby

creating conditions where merit and opportunity can co-exist fairly rather than

creating permanent structural adjustments to democratic institutions

ll. ln this regard the proposals contained in the Constitution of Kenya

(Amendment) (No. 2) B'11,2025. risk undermining this purpore. By introducing

additional seats through nomination formulas, the Bill inadvertently entrencher

dependency on political patronaSe rather than empowering marginalized

groups to compete equitably in the electoral process, which dilutes the lpirit of

affirmative action by shifting focus from systemic reform to numerical

compliance

12. The Bill's memorandum asserts that none of the proposed amendments relate to

matters under Article 255(l) of the Constitution. However. it our considered

view that the Bill does. in fact. touch on matterr falling within the ambit of

Article 255, including:

a) The sovereignty of the people;

b) National values and principles of governance such as democracy and

participation: and

c) The compoiition of Parliament.

13. Article l(l) and (2) of the Constitution vests all sovereign power in the people

of Kenya. to be exercised either directly or through their democratically elected

representatives. Elections are the principal mechanism through which the people

delegate this sovereign authority. While the Bill does not expressly amend Article

1, its practical effect is to permit post-electoral adjustments. with an

indeterminate number of additional seats, to cure non-compliance with the two-
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INTRODUCNON

l. The Law Society of Kenya is a professional statutory body established under the

Law Society of Kenya Act. No. 21 of 2Ol4 with a mandatory membership of all

Advocatet in Kenya.

2. The organs of the Society are the General Membership, the Council, the Branches

and the Secretariat. The Council is the governing body of the Law Society of
Kenya. lt comprises a President. a Vlce- President and eleven other members. all

of whom must be members of the Law Society of Kenya. Council members are

elected every two years by the members of the Society by means of a secret

ballot conducted in accordance with the Law Society of Kenya Act.

3. Currently, the Council is comprised of The President. The Vice-president and ll
Council members namely:

o President. Faith Mony Odhiambo

o Vice President, Mwaura lGbata

o General Membership Reprerentatives. Tom Kopere, Teresia Wavinya.

Hosea Manwa

o Nairobi Representatives, Gloria Kimani. lrene Otto. Stephen Mbugua

o Up-country Representativer, Vincent Githaiga. Lindah Kiome, Hezekiah

Aseso. Zulfa Roble

o Coast Representative, Elizabeth Wanjeri

o Secetary/CEO. Florence W. Muturi

4. One of the Law Society of Kenya itatutory objects as provided in section 4(a) of

the Act is to assist the Government and the courts in all matters affecting

legislation and the administration and practice of law in Kenya. Pursuant to this

ttatutory mandate. the Law Society of Kenya makes a presentation on the

Constttutlon of lGqn (Amendment) (No. 2) Btll, 2025.
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CI.AUSE STAKEHOLDER PROPOSAL/ISSUE REASONS

implement Article 27(8), where the

principle that no more than two-thirds
of members shall be of the same gender
has remained declaratory rather than
enforceable.

This will transform the gender principle ftom a symbolic
constitutional aspiration into a binding, enforceable rule.
By assigning a clear institutional duty to IEBC, imposing
strict timelines, and conditioning the Assembly's
constitutionality on compliance, the amendment
eliminates ambgruty, prevents delay, and ensures that
gender equality is realized in practice rather than deferred
indef,nitely.

AWSC On clause 4(rxr), .I\WSC notes that
while the Bill introduces a, 5o/o

representation quota for persons with
disabilities eWDr, it does not specify
how gender balance within that quota
will be achieved. Without explicit
safeguards, the provision risks
reproducing inequality by privilegtng
one gender over flle other, thereby
failing to reflect the distinct lived
experiences of men and women with
disabilities .

To remedy this, AWSC proposes that the 50lo quota be
comprised of equal representation between men and
women with disabilities (50:50). This ensures compliance
with Article 27 on gender equality and Article 98(1)(d),
which recognizes the need for balanced representation.

By embedding gender parity within disability
representation, the amendment acknowledges that men
and women with disabi.lities face different challenges that
must inform national policy and decision-making. This
approach transforms the quota from a numerical target
into a substantive guarantee of diversity, digruty, and
equality, ensuring that disabiJity inclusion is not only about
presence but about balanced voices in legislative processes.

E,LGIA ELGIA notes that Clause 4(a)(ii) of the
Bill introduces a 5o/o quota for persons
with disabilities in the National
Assembly. However, they highlight a

potential conflict between Article 27(8)

(two-thirds gender principle) and
Article 54(2) (PWD inclusion) at the
point of implementation. The Bill does

not clarifr whether the gendet top-up
mechanism or the disabiliry quota

To resolve this, ELGIA proposes that the trvo-thirds
gender top-up under Clause a@) be applied fust, followed
by the calculation of the 5olo quota for persons with
disabilities. They further recommend that the PWD list
itself be subiect to geflder balance, ensuring that not more
than two-thirds of nominees are of the same gender. Ttis
sequencing guarantees fuIl compliance $/ith both
constitutional ptovisions, avoids interpretive conflict, and
ensures that disability inclusion does not inadvertendy
undermine gender parity. ELGIA argues that this

15



CI-AUSE STAKEHOLDER PROPOSAL/ISSUE REASONS

should be applied fust, creating
uncertainty and risking inconsistency in
compliance.

restructuring would not only harmonize the Bill with
constitutional requirements but also inctease the number
of seats available to PWDs, thereby strengthening
substandve inclusion.

ELGIA ELGIA observes that Clause aft) of
the Bill repeats the constitutional
phrase "not more than two-thirds of
the members are of the same gender"
both at the begrnning and end of the
provision. Th"y argue that this
repetition is redundant and
unnecessary, since the principle is

alrcady enshrined in Article 27(8) of the
Constitution. Restating it verbatim
within the BiIl risks intcrpreuve
inconsistency if the wording differs in
any material respect from the source

provision.

ELGIA recorunends deleting the redundant phrase from
Clause 4(b) to streamline the text and avoid duplication.
This would ensure that the Bill remains precise, avoids
unnecessary restatement, and reduces the risk of
conflicting intelpretations between the Constitution and

the amendment. By relying direcdy on Article 27(8) as the
authoritative source, the amendment would rcmain lcgally
coherent while still achieving its intended purpose of
enforcing gender parity through a top-up mechanism.

5 NGEC Amend clause 5(a) by deleting the new
paragraph "d" and substituting with the
following-

(d) Five percent of the total number of
members in paragtaph (a) to represent
persons with various categories of
disabilities of either gender, four
members being two men and two
women representing the youth and fout
members, being two men and two
women rePresenting the ethnic
minorities and marginalised
communities nominated by

This proposal seeks to implement Articles 55, 56 and 100

by increasing the number of members representing the
youtl to four members from two.

The proposal also proposes to calculate the 57o percentage

of PWD from the 47 elected members and not all the
members as proposed in the Bill since the Bill's proposal
includes both the direcdy elected members and the
affi.rmative action members. NGEC's approach avoids
double-counting affrrmative measures and ensures equity
across grouPs.

t
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CI.AUSE STAKEHOLDER PROPOSAL/ISSUE REASONS

parliamentary political parties
according to their proportion of
members of the Senate and in
accordance with Article 90 to represent
persons with disabilities.

NCPWD The Bill stttes: 'fue percent of memben...lo
ftPnsent percons with disabilities." but it
does not indicate how disability status

will be verified.

A clarification is also needed on
whether the 5o/o rvili be calculated
before or after the gendet "top-up"
seats are added.

Without a clear mechanism to veri$' who qualifies as a

"person with disabilities," the five percent quota risks
being misapplied or abused. VeriFrcation ensures that only
individuals who genuinely meet the criteria benefit from
the constitutional provision. 'Ihe National Council for
Persons with Disabilities already has a certihcation system,
so linking the quota to such verification would safeguard

integrity and prevent tokenistic or fraudulent nominations.

Secondly, it is important to specify whether the five
percent quota is calculated befote or after gender "top-up"
seats are added. If calculated after, the quota could be
diluted or inconsistendy applied, undermining the
constitutional guarafl tee of representation. Clear guidance
eflsures that the intended minimum representation of
persons with disabilities is achieved consistendy, without
being overshadowed by other affirmative action measures.

IEBC There is a need to clarify which of the
various nominated positions will take

prioriry o1'er others. Should the
disability quota come fust, or the
gender quota? What happens to
intersectional candidates?

Implementing both the nvo-thirds gender rule and the 6ve
percent disability quota at the same time may cause

dif6culties.

Adjusting for one requirement could disrupt the other,
leading to repeated allocations and uncertainty. This raises

questions about whether one quota should take priority,
and how to account for individuals who belong to mote
than one margrnalized group (intersectionality).

L7



CI-AUSE STAKEHOLDER PROPOSAL/ISSUE REASONS

oAG-DOJ The OAG-DOJ supports the Bill in
principle but flotes that the gender
top-up mechanism must be
accompanied by clear, transparent
cdteria for nominating special seat

members.

Including explicit criteria for nomination will guarantee
transpareflcy and fairness in the allocation of gender
toP-uP seats.

KLRC On the P\flD quota, the KLRC
proposed a minimum floor of 2 P\ilD
seats to guarantee baseline
representation, in addition to the 57o

quota.

Regarding the gender quota top-up, the
IiLRC noted that there is a need to-
o consider anchoring corrccdve

nominations within the paty-list
proportional representation
framework under Article 90;

o explicidy assign the IEBC the
responsibiliry for compucing
compliance and administering
corrective nominations; and

o provide for a flormula for allocating
additional seats among parties,
timeframe flor completing
nominations for instance 21 days

and procedures if parq' Iists are

exhausted before quotas are met.

The KLRC noted that the deletion of wo fixed seats and
their replacemeot urith a proportional formula may reduce
certainty of P\WD representation if the Senate's total
membership is reduced in future. Therefore, the KLRC
recommended that a minimum floot of two members be
mainta"ined to guarantee certainty in representadon.

The Consortium of
Disabled Persons
Organisations in
Kenya

Clause 5 should be strengthened to
safeguard both the numerical and
substantive representation o[ persons
srith disabilities in the Senate. In

This amendment will ensure that the Senate does not
regress in disability representadon by replacing guarantecd
seats with a purely proportional quota. Retaining at least
two minimum seats alongside the five percent threshold

18



CLAUSE STAKEHOLDER PROPOSAL/ISSUE REASONS

addition to the fivc percent tfueshold
introduced by the Bilt the Constitution
should retain a minimum of two
guaranteed seats for PtVDs, ensuring
that their representation is not left
cntirely to proportional nomination
outcomes.

Further, the amendment should require
regional diversity in ttre selection of
PWD Senators, so that disability
reptesentation reflccts the geographical
breadth of Kenya and avoids
concentration rn a ferv coundes.
To enhance the impact of inclusion,
PWD Senatots should be expressly
empowered to exercise a strengthened
oversight role, including monitoring
disabiliry inclusion in county
governance and influencing resource
allocation to advance accessibiJity and
eqrrality.

will provide a safety net, guaraflteeing that persons with
disabi.lities always have a voice in the Senate tegardless of
electoral or part) -list outcomes.

Requiring regional diversity will prevent concentration o[
representation in a few counties and ensure that disabiJity
perspectives reflect Kenya's geographical breadth.
Ultimately, empowering P!7D Senators with an explicit
oversight role will enhance thet institutional impact,
allowing them to effectively monitor inclusion at the
counq' level and influence resource allocation.

AWSC On Clause 5(b), AWSC highlights that
the Bill's cunent ptovision for
enforcing the two-thirds gender
principle in the Senate is uncertain and

non-self-executing. It lacks a direct
uigger mechanism, leaving compliance
dependent on discretionary processes
that may be delayed or contested. This
risks perpetuating tlle historical failure
to operationalize Article 27(8), where

To resolve this, AWSC proposes a dhect, time-bound, and
instirutionally anchored trigger mechanism. Immediately
upon declaration of general election results, if the Senate

does not meet tlre two-thirds gender tlrreshold, the
Independent Electoral and Boundaries Commission
(IEBC) shall automatically allocate and declate additional
special seat members of the under-tepresented gender.
IEBC must act within seven days, and the Senate shall not
be lawfirlly constituted for its ftst sitting until compliance
is achieved. This amendment transforms the gender
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the gender principle has remained
aspirational rather tllan binding.

principle into a self-executing and enforceable rule,
eli-rninating ambrgruty and preventing delay.

By assigning a clear duty to IEBC and conditioning the
lawfi.rl constirution of the Senate on compliance, the
proposal ensures that gender equality is realized in pracuce,
not deferred indefinitely.

AWSC On Clause 5(d), AUflSC points out that
while the Bill introduces a 57o quota for
persons with disabilities (PWDs) in the
Senate, it does not expressly safeguard

gender balance within disability
representation. This omission risks

reproducing inequality by privileging
one gender, thereby undermining the

constitutional principle of equality and
failing to capture the distinct lived
cxperiences of men and rvomen rvith
disabilities.

To address this, AWSC proposes that the 570 quota for
PWDs in the Senate be comprised of equal representation
between men and women (50:50). This rehnement aligns

with r\rticle 27 on gender equality and Article 98(1)(d),
which recognizes the need for balanced representation.

By embedding gender pariry within disabiliq, inclusion, the

amendment ensures that both men and rvomen with
disabilities contribute to legislative processes, reflecting
thet different challenges and perspectives. This approach
transforms the quota from a numerical target into a

substantive guarantee of diversity, diC"ty, and equality,
ensuring that disability representation in tlle Senate is both
inclusive and constitutionallv faithful.

ELGI..\ ELGIA notes that Clause 5(r) of the
Bill repeats the constitutional phrase

"not more than two-thirds of thc
membership of the House are of the

same gender" in the context of the

Senate top-up mechanism. 'fhey argue

that this repetition is redundant and

unnecessary, since the principle is

already firmly established in Article

ELGIA recommends deleting the redundant phrase from
Clause 5Q) to strearnline the amendment and ma.intain

legal precision. By avoiding duplication, the Bill would
remain coherent, reduce the risk of conflicting
intelpretations, and reinforce the authority of r\rticle 27(8)

as the definitive source of the gender principle. This

technical clean-up ensures that the Senate top-up
mechanism is clear, enforceable, and harmonized s/ith the
Constirution without unnecessary restatement.

20
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27(8) of the Constitution. Restating it
verbatim within the Bill risks
interpretive inconsistency if the
wording differs in any material respect
from the original constitutional text.

6 The Consortium of
Disabled Persons
Organisations in
Kenya

Clause 6 should be suengthened to
guarantee continuity and integnty in the
rePresentation of Persons with
disabi.lities. Any vacancy arising in a

seat reserved for PWDs should be
subject to a priority replacement rule,
requiring that the vacancy be filled by
another qualified person with a

disability from the same category,
thereby presen'ing divetsitl, and
avoiding dilution of representation.
The amendment should also enforce
strict timelines for replacement,
ensuring that vacancies ^te filled
prompdy to prevent prolonged periods
of underrepresentation. To protect
against political manipulation,
replacements shall follow the original
pafty list order and be validated with
oversight from registered
Organizations of Persons with
Disabilities (OPDs). This ftamework
secures fairness, Eansparency, and
accountabiJity in the replacement
process while safeguarding the
constitutional obiective of substantive
inclusion.

This amendment will ensure that disabiliry representation
remains continuous, authentic, and shielded from political
intetference. By requiring replacements from the same

disabiliry category, the amendment wiII preserve diversiry
within representation.

Timely replacement prevents gaps that could weaken
PWD voices in Parliament, while adherence to the original
p^rry Iist otder and OPD oversight guarantees
transparency and protects against elite capture.
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NGEC Ptoposes to amend Aticle 100 of the Constitution to insert

an obligation to eflsure representation of matginalised gtoup
to county assemblies

New clause justiFred because many counties fail to include
PWDs and matginalized groups.

Ptoposes to amend Article 177 to - Replace current clause
with-

0) 5% of elected members for PWDs;
(ii) 2 seats for youth (1 male, 1 female); and
(iD 2 seats for ethnic minorities/marginalized

communities (1 male, 1 female).

The proposed amendments are intended to address

persistent exclusion at the county level.

The
Consortium
of Disabled
Persons

Organisations
in Kenya

The Consotium also proposes the following frrther
amendments to suengthen the effectiveness of the Bill. The
Bill should-
(a) be expanded to introduce a comprehensive enforcement

and support framework for disability inclusion. Political
parties shall be subiect to penalties for non-compliance,
ensuing that inclusion obligations are not treated as

optional but as binding constitutional requirements;

(b) be amended to ensure that electoral processes are made

firlly accessible, with mandatory provision of accessible

polling stations, assistive technologies, and inclusive
voter education materials, thereby guaranteeing that
persons with disabilities can parucipate meaningfully in
elections as both voters and candidates;

(c) to establish a Disabi.lity Inclusion Electoral Fund to
provide Enancial support for campaigns by candidates
with disabi.lities and to fund civic education initiarives.
This measure will reduce structural barriers and level the
pl"yrng 6eld for PWDs in political competition.

These proposed new amendments are intended to move
disability inclusion from aspiration to enforceable reality.
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Outreach for
Action Kenya

Parliament should clarify qrhether the Bill is safely within
Article 256 (ordinary amendment) or whether its cumulative
effect approaches Article 255 thresholds.

Outreach for Action Kenya supports the obiectives of the
BilI advancing gender equality and improwing
represertation of persons with disabiLities. Their concern
is with the mechanisms chosen, particularly post-election
nomination, which th.y argue raise constitutional,
democratic, and 6scal questions.

The Outreach for Action Kenya are ofthe opinion tlat the
Bill falls within Article 255 of the Constitution for the
following reasofls-

1. The Bill introduces automatic post-election
nominations to coffect gender imbalance. This shifts
representation from being purely voter-determined to
being pardy adiusted after elections. Outreach asks

whether this alters the exercise of popular sovereignty
in a way that might require a referendum under Article
255;

2. Currendy, Padiament's size and composition are
known before elections. The Bill allows expansion
aftet elections depending on gendcr compliance.
Outreach questions whethet this elasticity changes the
structure of Padiament enough to trigger Article 255
safeguards.

3. The BiIl normalises correcdve nomination, making it
cefltral rather than supplementary. Outreach wams
this could subdy shift Kenya's representational
philosophy, again raising Article 255 concerns.
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Outreach for
Action Kenya

The Bill acknowledges that its enacunent will occaston
additional public expenditure arising from the nomination of
additional members to Parliament under the proposed Articles
97(1A) and 98(14). They recognise that the precise Ftscal cost
cannot be determined in advance and will vary across electoral
cycles. However, in the absence of an express cap on
correcdve nominations, the Bill creates an open-ended Escal

obligation whose scale cannot be reasonably predicted, raising
concems for fiscal planning and accountability.

They recommend that Patliament assess the potential 6scal
impact of the proposed mechanism based on a plausible
extreme electoral scenario. While such a scenario may not
materialise, modelling the maximum potential exposure
would provide a clearer indication of the financial burden
created by the Bill, enabling informed public debate on tlle
sustainability of the expenditure and the sources from
which it would be hnanced.

The National
Women's
Steering
Committee

Fully support the Bill The Women's Steering Committee, coordinated by
CRAWN Trust, strongly supports the Bill as a

constitutionally faithful afld necessary intervention to cure

Parliament's long-standing failure to implement the

two-thirds gender principle. Th.y emphasise that
compliance with Article 27(8) and Article 81@) is
immediate and iusticiable, and that Parliament's legitimacy
depends on adherence to these constitutional commands.

On the proposed amendments to Articles 97 and 98, \D7SC

welcomes the post-election nomination mechanism as a
predictable, automatic safeguard that anchors compliance
on actual election results while respecting voter choice.

They note that this approach mirrors the county-level
framework under Article 177(b) and is minimally intrusive,
serving as a remedial tool to correct structual exclusion.

The Committee also supports constitutionalising the
enforcement mechanism, arguing that reliance on ordinary
legislation has proven inadequate and vulnerable to
political inenia. Enuenchment within the Constitution
itself enhances legal certainty, stabilises parliamentary
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composition, and strengthens public confidence ln
Parliament's commitrnent to the rule o[ law.

They fruther support reforms to party list processes under
Article 90, requiring democratic, transparent, and
competitive generation of candidates, and ensuring lists
reflect marginalised groups under Article 100. These
reforms are seen as critical to dismantling the historical
misuse of party lists as instruments of patronage that have
excluded women.

Finally, WSC endorses the introduction of a two-term limit
for nominated members, describing it as progressive and
necessary to prevent perpetual occupation of affirmative
action seats, expand opportunities for new leaders, and
reinforce the principle that such measures are transitional
rather than permanent entidements.

On constitutionality, WSC agrees with the Bill's position
that the amendments do not fall under Article 255 and
therefote do not require a referendum. They conclude by
urgrng Parliament to enact the Bill without delay, framing
it as a proportionate and targeted response that
strengthens Parliament's legitimacy and af6rms
constitutional supremacy.

On the cost issue, the Committee submitted a ioint report
prepared by the National Women's Steering Comminee

OfWSC) and Institute of Economic Affairs (IEA). The
report situates the debate on gender parity not only in
constitutional terms but also in economic perspective. It
begins by underscoring that gender equality is both a

constinrtional requirement and an economic imperative,
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essential to Kenya's Vision 2030 and long-term
competitiveness. The repoft stresses that
underrepresentation of women in Parliament is untenable,
with Kenya laggrng behind its East African peers despite
having greater capacity to afford aff,rmative action
programmes.

The report direcdy addresses the cost objection often
raised against implementing the two-thirds rule. It notes

that Parliament's share of the national budget in 2014/15
was only 7 .5o/o, xrd that the additional cost of compliance
with the gender principle would be a small fraction of this.
Using scenarios based on tlle cutent gender composition
of the National Assembly and Senate, the report calculates

the per capita cost of additional seats. Even in the

wolst-case scenario, the additional cost per Kenyan is

modest, and in best-case scenarios, the cost is negligible.
The report emphasizes that claims of prohibitive expense

are not supported by evidence, and that the actual fiscal
impact is low compared to the constitutional and
developmental benefi ts oI inclusion.

Beyond cost, the report highlights the benefits of
implementation. It points to compararive experiences in
Rwanda, Uganda, 'fanzania, and Burundi, rvhere quota
systems have successfully increased womefl's participation
and strengthened democratic legrtimacy. It argues tlat
af6rmative action not only ensures compliance with
constitutional requirements but also catalyzes broader
participation of women beyond reserved seats. The report
frames gender equality as a driver of economic growth,
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social iustice, and democratic accountability, rather than a
burden on t}re exchequer.

KEluOPA Fully support the Bill. KEWOPi\, a non-partisan caucus of women Members of
Parliament, strongly supports the Bill as a historic and
long-overdue intervention to resolve the constitutional
crisis created by Parliament's failure to operationalise the
two-thirds gender principle since 2010. They ftame the Bill
as essential to restoring constitutional supremacy,

strengthening democratic legitimacy, and aligning Kenya
with its international obligations under instruments such
as CEDAW and the Maputo Protocol.

On the proposed 570 allocation for persons witl
disabi.lities, KEWOPA endorses the principle but cautions
against immediate implementation. I'hey argue that
appl)'lng the full threshold at once could cause a sudden

and disproportionate increase in parliamentary
membership, particularly in the National Assembly.
Instead, they recommend a phased approach over four
partamentary terms (about 20 years), allowing instirutions
to adjust gradually wh.ile still temaining faithful to
constitutional principles. This progtessive realisadon
model would balance inclusivity with susta-inability and
political acceptability.

KEWOPA also welcomes reforms to party Iist processes
under Article 90, including democtatic generation of
candidates, reflection of marginalised groups, and the
inuoduction of a two-term limit for nominated members.
Howevet, they stress that these provisions must be
strengthened to prevent abuse. Women have historically
been disadvantaged by opaque party list practices, with
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nominarion slots often awarded to politically connected
individuals. KEWOPA therefore calls for clear starutory
guidelines, obiective eltglbility criteria, transparency in
ranking, and public disclosure of selection processes. They
fiuther recommend empowering the IEBC to audit and
reject non-compliant lists, and mandating subsidiary
Iegislation to operationalise these sa feguards.

On cost implications, KEWOPA acknowledges public
concern but insists that constitutional compliance should
not be reduced to financial considerations. Thcy note that
resistance to the two-thirds gender mle has often been
framed around cost, yet the National Treasury has

published no detailed analysis. KEWOPA recommends
that Treasury undertake and publish a comprehensive
cost-benefit analysis, showing the marginal impact relative
to the national budget and highlighting the long-term
socio-economic benefits of inclusive governance. Such
analysis should also be incorporated into civic education to
coun ter misinformation.

In conclusion, KEWOPA reiterates its unwavenng
support for thc Bill, describing it as a historic oppomrnity
to fmally give life to the constitutional promise of equality.

With refinements to ensure progressivc, uansparent, and
sustainable implementation, they urge Parl-iament to enact
the Bill without delay.

Frank
Nlutuma
N{witi

Fully supports the Bill Ftank Mutuma Mwiti expresses strong support for the
Bill's objective of achieving immediate compliance with
the two-thirds gender principle under Articles 27 (8) and
81@). He agrees that the proposed "Top-Up N{echanism,"
which creates new seats through party lists, is necessary to
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setde Kenya's constitutional debt. Howevet, he cautions
that relying solely on expanding Parliament is Escally

unsustainable and inconsistent with the national value of
sustainable development under Article 1 0(2) (d).

To address this, Mwiti proposes a two-tiered
implementation model. The fust tier would repurpose the
existing 47 County Woman Representative seats under
Article 97(1)@), redesignating them as "County Gender
Balance Seats." These seats would serve as the primary
mechanism for gender cortection, filled by whichever
gender is under-represented. This approach is hscally
neutral, as it uses existing tesources without increasing the
size of Patliament.

The second tier would retain the Bill's proposed Top-Up
mechanism, but only as a conditional backstop. It would
be triggered only if the gender deficit could not be resolved
through fi.rll utilisation of the 47 County Gender Balance

Seats. In this way, the Top-Up mechanism remains
available to guarafltee compliance but is not the default
solution.

Mwiti concludes that this tiered approach bdances
constitutional fidelity with fiscal prudence. It allows
Patliament to ^ct decisively now to resolve the
constitutional crisis while embedding a sustainable
framework for the future. He urges the Committee to pass

the Bill with this amendment, ensuring that Kenya
achieves gender equalig in " maflfler that is both
immediate aod structurally sustainable.
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Maendeleo ya

Wanawake
Organisation

ofYwo)

Fully support the Bill. I{YNYO, Kenya's oldest and largest grassroots women's
organization, suongly supports the Bill as a long-overdue
step toward rea,ltzing the constitutional promise of gender
equality. They situate their position in a long history of
women's advocacy, recalling theit role in independence
constitutional negotiations and subsequent parliamentary
motions for affirmative actiofl. For NIYWO, the creation
of additional seats is not a concession but a constitutional
duty, and Parliament must act to end the prolonged denial
of women's rights under Article 27(8).

In their proposals, NfY\7O emphasize that the new seats

must be allocated with integnty. They recommend strict
nomination guidelines to ensure that women selected have

a proven track record in advancing gender equality, tather
than being rewarded for political loyalty. They also insist
that the 570 quota for persons with disabilities must
explicidy include women with disabilities, who face

compounded discrimination. Beyond the Bill's text,
NfY'i7O highlight structural batriers that continue to lock
womefl out of elective politics-lack of campaign
financing, political violence, party favoritism, and culrural
biases-and call for strong measures to address these

realities. They reject cost argumeflts against additional
seats, stressing that exclusion is more cosdy to democracy
than inclusion. Finally, they propose a teview mechanism
after two general elections to assess progress, ensuring that
the corrective measure of additional seats does not become
permanent, but rather transitions toward sustainable pariry
through competitive elections.
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The National
Treasury

Support the Bill in principle but raise concems about fiscal
sustainabiJity.

The National Treasury acknowledges the Bill's intent to
piomote equitable representation of gender and persons
with disabilities, but raises significant fiscal and legal

concems. Their primary issue is that the Bill proposes an
unspecified number of special seats, which introduces
unpredictabiJity in recurrent expenditure and undermines
6scal planning. Treasury wams ttrat this indeterminacy
could destabilize the Medium-Term Expenditwe
Framework and conflict with ongoing fiscal consolidation
efforts.

They futther caution that the creation of additional
padiamentary seats will inevitably increase the public wage
bill, covering salades, allowances, pensions, and benefits.-fhis expansion risks crowding out development
expenditure, thereby affecting economic growth. Treasury
also points out that, although sq,led as a constitutional
amendment, the Bill has the characteristics of a Money Bill
under Article 1 14, since it entails additional public
expenditure. This requires carefrrl fiscal assessment given
the limited fiscal space available.

On legal consistency, Treasury advises that the Bill be
cross-checked against existing consdrutional provisions to
avoid redundancy or conflict, and that mechanisms for
enforcement, monitoring, and compliance be cleady
deEned to reduce ambgutty. Finally, they recommend
exploring revenue-fleutal altematives to achieve the Bill's
objectives for example, mandating political parties to
ensure gender afld disability represenation during
nominations, rather than creating new seats funded from
the Consolidated Fund.
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In conclusion, while supportive of the Bill's spirit of
inclusion, the National Treasury urges caution. They stess
that reforms must be hscally sustainable, legally coherent,
and aligned witl-r national development priorities, and they
offer technical support to refme the BiIl accordingly.

FIDA-Kenya Fully support the Bill FIDA-Kenya frames its memorandum aJound

constitutional fidelity and the urgent need to cure

Parliament's long-standing failure to operationalize the

two-thirds gender principle. They emphasize that despite

clear constitutional commands under Articles 27,81,100,
atd 267, Parliament has delayed for over a decade,

prompting judicial interventions such as the CREAW v
Anomey General case. For FIDA, the Bill is therefore not
optional but a constitutionally mandated correcdve
measute.

On gender representation, FIDA supports the Bill's
formula-based mechanism for nominating special seat

members, r'iewing it as a legally sound and enforceable
approach to achieving compliance with Article 27 (8) and
Article 81(b). On disability inclusion, they endorse the five
percent threshold as advancing Article 54(2) and Article
56, while also aligning Kenya with intemational obligations
under the UN Convention on the Rights of Persons with
Disabil-ities.

FIDA, however, stresses that formal equality alone ts

insuf6cient. They call for measutes to ad&ess structural
barriers that perpetuate substantive inequality, including
campa"ign fnancing inequities, electoral violence, and weak
political party frameworks. Th"y recommend
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complementary legislation to strengthen enforcement of
the Elections Offences Act, institutionalize
gender-responsive party stnrctures, and ensure equitable
access to campaign resources. They also highltght
intersectionality, insisting that women with disabi.lities

must be explicidy included, and that IEBC should have

binding oversight powels to reject non-compliant part,
lists. Enforcement mechanisms, including sanctions fot
parties that fail to comply, are seen as critical to the Bill's
success.

Finally, FIDA tinks reptesentation to devolution
outcomes, argurng that enhanced gender representation in
the Senate will strengtl-ren its oversight role under Article
96, patticr''larly in protecting county interests and ensudng
equitable tevenue allocation. Th.y tecommend
h.d*riorr.li";rg gender-responsive budgeting
frameworks so that representation translates into tangible
benefits in healthcare, education, and social protection.

In conclusion, FIDA-Kenya strongly supports the Bill as

constitutionally grounded, jurisprudcntially supported, and
socially necessary. They urge Parliament to seize this
historic opporhrnity to move beyond declaratory
commitrnents and actuaLze substantive equality.

The
Society
Kenya

Law
of

Support the Bill in principle but urge caudon The Law Society of Kenya welcomes the spirit of the Bill,
acknowledging its intent to opetationalize the two-thhds
gender principle and the five percent nrle for persons with
disabilities. However, it cautions that the proposals, as

currendy ftamed, risk undermining the transformative
purpose of affrtmative action. LSK emphasizes that
affi.rmative action was envisaged as a transitional corrective
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measure to dismande barders and level the playrng field,
not as a perrnanent structual distortion of representative
democracy. By relying heavily on nomination formulas, the
Bill risks entrenching dependency on political patronage
and reducing women and persons with disabilities to token
representatives beholden to party structures rathet than
accountable to the electorate.

ISK taises several concems. First, the creation of
additional seats could be seen as a deparnrre ftom
consdrutional intent, rurning temporary measures into
perrnanent fixtures. Second, nomination formulas may
foster tokenism, weakening t}le substantive voice of
marginali"ed groups. Third, the expansion of Patliament
carries financial costs that may provoke public backlash
and erode confidence in affrrmative action. Finally, the Bill
fa"ils to addtess root causes of exclusion, such as

discriminatory party practices, inaccessible electoral

processes for persons with disabi.lities, and socio-cultural
impediments to women's political participation.

To remedy these shortcomings, LSK recommends
sffengtleniflg political party accountability as the primary
mechanism for inclusion. They propose amending the
Political Parties Act to require mandatory candidate

quotas, at least one-thtd women and five perceflt persons
with disabilities, across both party lists and elective
nominations. Compliance should be enforced through
sanctions, including financial pendties and rejection of
non-compliant lists by IEBC. Transparency in nomination
processes should be mandated, with parties requked to
publish criteria and subiect them to independent audit. In
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this framework, the Bill's nomination form"las would
serve on-ly as a fallback mechanism, triggered if Parliament
still fails to meet constitutional thresholds after elections.

In conclusion, LSK urges Parliament to refine the BiIl to
preserr.e the integnty of af6rmative action. By entrenching
party accountabiliry as the fitst line of compliancc and
reserving nomhation formulas as a corrective saflety net,
Parliament cafl ensure genuine empoweflnent, avoid
dependency and tokenism, and align reforms with the
Constitution's r-ision of equality, faimess, and inclusion.

AWSC Support the Bill tully In their supplementary submissions, the AWSC addressed
the cost aspect. They argue that the cost of implementing
the two-thirds gender principle is negligible when placed
in the context of Kenya's national budget. Pad-iamentary
spending accounts for only 7.2o/o of total expenditwe ifl
Fy 2025 / 26, down from 7 .5o/o tn 20 1 4 / 1 5. Even under the
worst-case scenario, where no women are elected and all
additional seats must be hlled, the cost would be
approximately Ksh 4.84 billion annually, translating to
about Ksh 83 per Kenyan per year, or 0.117o of the
national budget. In everyday terms, AWSC notes, this is
less than the price of a cup of tea.

They emphasize that cost is the wrong ftame for evaluating
the reform. The two-thirds gendet principle is a binding
constirutional obligation under Articles 27(8) and 81(b),
not a discretionary budgetarl item. To subordinate
constitutional supremacy to 6scal preference would be
incompatible with the rule of larx,. AWSC stresses that
women's representation is an economic public good:
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women legislators invest more in health, education, and
social protection, sectors with high multiplier effects on
gow.th. Excluding women distorts policy and imposes real

economic costs.

AWSC also highLghts comparative evidence. Kenya,

despite being the wealthiest economy in East Africa,
remains the only country in the regron that has not
achieved even one-third women in padiament. Rwanda,
Uganda, Txtzariz, and Burundi-all with smaller
ssen6mis5-h2vs successfi.rlly implemented quota
systems. They argue that quotas are uansitional, not
permanent. Rwanda's experience shows that reserved seats

incubate women's political participation, normalize their
leadership, and eventually teduce reliance on quotas.

Denmark followed a similar traiectory, repealing quotas

once parity became self-sustaining.

Finally, AWSC underscores the tnre cost of inaction:
perpetuating constitutional crisis, eroding public trust,
distorting policy outcomes, damaging Kenya's regional
reputation, and wasting talent excluded from Sovemance.
They conclude tllat the modest fiscd cost of compliance is

far outweighed by the constitutional, economic, and social

benefits of hclusion. Parliament, they urge, should

disregard cost-based obf cctions and proceed with the Bill
as a constitutionally faithful and economically sound
reform.
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l" July, 2026

'fhe Clerk ol'the Scnatc
Parliamcnt Buildings
NAIROBI

RE COMMITTEE STAGE AMENDMENTS TO THE CONSTITUTION OF
KENYA (AMENDMENT) (NO.2) BrLL,202s (SENATE BrLLS NO. 16 OF 2025)

NOTICE is given that Sen. Wakili Hillary Kiprotich Sigei, Chairperson to the Standing
Committce on Justice, Lcgal Affairs and Human Rights, intends to move the following
amendmcnts to the Constitution of Kenya (Amendment) (No. 2) Bill,2025 (Senate Bills No.
16 of 2025), at thc Committce Stagc-

CLAUSE 2

THAT the Bill bc amcnded by dcleting clause 2 and substituting therefor the following new
clause_

Application 2. (1) Subject to subscction (2), this Act shall apply to the general

elcctions following thc coming into force of this Act.

(2) Ilthis Act comcs into force aftcr the deadline for the submission
of party lists to thc Independent Electoral and Boundaries Commission

Cap. 7 under the Illections Act, this Act shall not apply to that immediate general

clection, but shall apply to the subsequent general election.
CLAUSE 3

TIIAT clause 3 of the Ilill bc amcndcd-

(a) in paragraph (b), by inscrting the word "objective" immcdiately after the words
"through a [air" in thc new proposcd subclause (d);

(b) in paragraph (c) by dclcting thc proposcd ncw clause (4) and substituting thcrefor thc
following ncw clausc-

(4) A person elcctcd under clause (1) shall not hold office as a nominated
membcr in cither I Iousc of Parliament for morc than two terms.

CLAUSE 4
TIIAT clausc 4 of the Ilill bc amcndcd-

(a) in paragraph (a), by inscrting the following new paragraph immediately after the
proposed new paragraph (ca)-

(cb) thc numbcr of special scat membcrs necessary to ensure that no more than

two-thirds of thc mcmbcrs clected undcr clause ( I )(a) are of the same gender.

(b) in paragraph (b), by delcting the proposcd ncw clause (lA) and substituting therefor
thc lollowing ncw clause-
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(lA) If the membership of thc National Assembly under clause (l) does

not conform to the principle that not more than two-thirds of the members are

of the same gender, the Independent Electoral and Boundaries Commission

shall, within fourteen days altcr thc declaration of the rcsults of a gencral

election, determine, allocate, and declare the additional number ofspecial seat

members as may be necessary to achievc compliancc with that principle.

(c) inserting the following new clause immediately afler the proposed ncw clause ( 1B)-

(lC) For the purposcs of ensuring compliance with clauses (l)(ca) and (lA)-

(a) the Indepcndcnt Electoral and Boundaries Commission shall first
compute, allocate, and declarc the additional special seat members

rcquired to satisfy the two-thirds gender principle under clause (1A);

(b) upon completion ofthc allocation undcr paragraph (a), the Indepcndent
Electoral and Iloundarics Commission shall subscquently compute and

allocate the five percent allocation for persons with disabilities; and

(c) the list of members allocated to rcprescnt persons with disabilities under
this Articlc shall rcflect gendcr balance, ensuring that not morc than two-
thirds of thc total nominees arc of thc samc gcnder.

clausEs ''
THAT clause 5 of the Bill be amended-

(a) in paragraph (a), by dcleting the proposed new paragraph (d) and substituting therefor
the following new paragraphs-

(d) five percent of the total numbcr of membcrs in paragraphs (a), (b) and (c), or
two persons, whichever is greater, nominated by parliamentary political parties

according to their proportion of members of the Scnatc and in accordance with
Article 90, to represent persons with disabilitics.

(da) the number of special seat mcmbcrs necessary to ensure that no more than two-
thirds of thc membcrs elected undcr clause (l)(a) are of the same gender.

(b) in paragraph (b) by-

(a) deleting the proposcd new clause (lA) and substituting therelor the following
new clause-

(lA) If the membership of the Senate under clause (l) does not
conform to the principle that not more than two-thirds of the members are

of the same gender, the Independent Electoral and Boundaries Commission
shall, within fourteen days after the declaration of thc results of a general

election, detcrmine, allocate, and dcclarc thc additional number of special
seat mcmbers as may bc necessary to achieve compliance with that
principlc.
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(b) inserting the following new clause immediately after the proposed new clause
(IBF

(lC) For the purposes of ensuring compliance with clauses (l)(d) and (lAF

(a) the Independent Electoral and Boundaries Commission shall first
compute, allocate, and declare the additional special seat members
required to satisff the two-thirds gender principle under clause (lA);

(b) upon completion ofthe allocation under paragraph (a), the Independent
Electoral and Boundaries Commission shall subsequently compute and
allocate the five percent allocation for persons with disabilities; and

(c) the list of members allocated to represent persons with disabilities under
this Article shall reflect gender balance, ensuring that not more than two-
thirds of the total nominees are of the same gender.

Dated eu Dr ,2026

Wakili Hill
Chairperson,

Standing Committee on Justice, Legal Affairs and Human Rights.
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