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1..0 PREFACE

The Select Committee on Delegated Legislation was constituted on 21ut May, 2013 and
comprises of the following members:-

1. Hon. William Cheptumo, M.P
2. Hon. Joseph Gitari, M.P
3. Hon. Kabando wa Kabando, M.P
4. Hon. Mohamed Aden Huka, M.P
5. Hon. Ngikor Nicholas Nixon, M.P
6. Hon. Michael Kisoi Manthi, M.P
7. Hon. Ibrahim Abdi Saney, M.P
B. Hon. Zainabu Chidzuga, M.P
9. Hon. John Waiganjo, M.P
10. Hon. Yussuf Hassan, M.P
1.1. Hon. Paul Koinange, M.P
12. Hon. George Theuri, M.P
13. Hon. Elisha Busienei, M.P
14. Hon. Alfred Keter, M.P
15. Hon. Eusilah jepkosgei, M.P
16. Hon. Paul Bii, M.P
17. Hon. William Kisang, M.P
18. Hon. Bernard Shinali, M.P
19. Hon. Eng. Shadrack Manga, M.P
20. Hon. Charles Gimose, M.P
21. Hon. Vincent Musau, M.P
22. Hon. Peter Kaluma, M.P
23. Hon. Rachael Ameso, M.P
24. Hon. Simba Arati, M.P
25. Hon. Neto Agostinho, M.P
26.Hon. Wetangula Timothy Wanyonyi, M.P
27.Hon. Marcus Mutua Muluvi, M.P
28. Hon. Tom J. Kajwang, M.P
29. Hon. Hassan Aden, M.P

Chairperson
Vice Chairperson

1.1 Committee's Mandate

The Committee on Delegated Legislation is a Select Committee established pursuant to
provisions of the Standing Order No. 210 whose mandate is to consider in respect of
any statutory instrument whether it:-

a. Is in accordance with the provision of the Constitution, the Act pursuant to
which it is made or other relevant written laws;
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b. Inrringes on fundamental rights and freedoms of the public;

c. Contains a matter which in the option of the Committee should more properly be
dealt with in an Act of the Parliament;

d. Contains imposition of taxation;

e. Directly or indirectly bars the jurisdiction of the courf

f. Gives retrospective effect to any of the provision in respect to which the
Constitution does not expressly give any such power;

g. Involves expenditure from the consolidated fund or otirer public revenues;

h. Is defective in its drafting or for any reason form or part of the statutory
instrument calls for any elucidation;

i. Appears to make some unusual or unexpected use of the power conferred by the
Constitution or the Act pursuant to which it is made;

i Appears to have had unjustifiable delay in its publication or laying before
Parliament;

k. Makes rights, liberties or obligations unduly clependent upon non-renewable
decisions;

l. Makes rights, liberties or obligations unduly dependent insufficiently defined
administrative powers;

m. Inappropriately delegates legislative powers;

n' Imposes a fine, imprisonment or other penalty without express authority having
been provided for in the enabling legislation;

o. Appears for any reason to infringe on the rule of law;

P. Inadequately subjects the exercise of legislative power to Parliamentary scrutily;
and;

q. Accords to any other reason that the Committee considers fit to examine.

2li'age



Standing Order No. 210 (4) provides that if the Committee:-

Resolves that the statutory instrument, be acceded to, the Clerk shall convey that
resolution to the relevant state department or the authority that published the
statutory instrument;

b. Does not acceded to the statutory instrument, the Committee may recomrnend to
the House that the Assembly resolves that all or part of the statutory instrument
be annulled;

c. The Clerk shall submit the resolution under paragraph 4(b) above to the relevant
state department or the authority that published the statutory instrument.

1.2 The National Transport and Safety Authority Regulations, 2014

The National Transport and Safety Authority (Operation of Public Service Vehicles)
Regulations, 2014 (hereinafter "the Regulations") were submitted to the National
Assembly on 18d' March 2014by the Cabinet Secretary for Transport and Infrastructure.
The overall objective of the Regulations is to regulate the operatior-r of public service
vehicles in order to enhance compliance with the law and improve safety on the roads.

1.3 Committee Meetings

The Committee held a number of sittings during which the National Transport and
Safety Authority (Operation of Public Service Vehicles) Regulations, 2074 were
considered in accordance to the Constitution, the Standing Orders 270(4) of the National
Assembly, the provisions of the Statutory Instruments Act (Act No. 23 of 2012) and
other relevant written laws.

The Committee finds that the Statutory Inskument (The National Transport and Safety
Authority (Operation of Public Service Vehicles) Regulation s,201.4, is not in accord with
the mandatory requirements of the provisions of the Constitution, Statutory
Instruments Act, 2013, the parent Act to which it is made and other relevant written
laws.

Pursuant to Standing Order 210(4) (b) and the provisions of the Statutory Instruments
Act, 2013, the Committee recommends to the House that the National Transport and
Safefy Authority (Operation of Public Service Vehicles) Regulations, 201,4 be
annulled.

3lPagr:
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1.4 Acknowledgernent

The Committee wishes to sincerely thank the Offices of the Speaker and the Clerk of tire
national Assembly for the necessary support extended to it in the execution of its
mandate.

The Chairperson of the Committee takes this opportunity to thank all the Members of
the Comrnittee for their useful and immense contribution in scrutinizing the National
Transport

The Committee further wishes to record its appreciation for tl-re services rendered by
tl-re staff of the National Assembly that enabled the production of this Report.

Finally it is my pleasant duty and privilege, on behalf of the Select Committee on
Delegated Legislation to introduce this report to the House.

Signed.

Hon. William Cheptumo, M.P

(Chairperson)

Committee on Delegated
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(it The lnterpretation and General Prooisions Act
. Section 36 (1) allows the President, by an order to transfer the exercise of a

power or performance of a duty to a Cabinet Secretary where the exercise of a

power or performance of a duty has been con-ferred on the President by an Act of
Parliament.

Section 19 provides that in cases where Parliament has adopted a report or a

resolution that a statutory instrument be revoked, the statutory instrument sirall

stand revoked and the regulation making authority shall publish the revocation
within fourteen days.

Section 24(1) provides that a statutory instrument shall not be inconsistent with
the provisions of the enabling legislation or of any Act. Such a statutory
insfrument shall be void to the extent of the inconsistency.

Section 24 (5) provides that there may be annexed to the breach of a statutory
instrument a penalty not exceeding twenty thousand shillings or imprisonment
for a term not exceeding six months or both which the regulation-making
authority may think fit.

Section 25(1) provides that a statutory instrument rnay provide for the

imposition of fees and charges on any matter for which such provision is rnade in
tl-re enabling legislation.

Section 37 deals with the execution of duties of a Cabinet Secretary or public
officer during periods of their temporary absence from office or inability to
perform such duties. It provides that such powers and duties shall be performed
by a Cabinet Secretary designated by the President, or a person named by, or by
the public officer holding an office designated by the Cabinet Secretary. The
Cabinet Secretary or the person or public officer so designated shall have and

exercise those powers and shall perform those duties subject to such conditions,
exceptions and qualifications as the President or Cabinet Secretary may direct.

Section 38 deals with delegation of powers. It provides that where an Act of
Parliament conJers the exercise of a power or the performance of a duty on the

President, the Attorney-General or a Cabinet Secretary, the President, the

Attorr-rey-General or the Cabinet Secretary, may, unless by law expressly

prohibited from doing so, delegate the exercise of the power or the performance
of the duty by notice in the Gazette to a person by name or to the person for the

time holding an office specified in the notice subject to such conditions,
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excePtions or qualifications as the President, the Attorney-General or the Cabinet
Secretary may specify on the notice.

(iii) Proais'lgns uhich empou)er the Cabinet Sea.eta rU to ma ke lhe Regulations

The Regulations are made pursuant to the powers conJerred to the Cabinet Secretary
under section 54 of the National Transport and Safety Authority Act, No. 33 of 201,2

("the Act") which allows the Cabinet Secretary to in consultation with the Board, to
make regulations for the better carrying into effect of the provisions of this Act.

The functions of the Authority under the Act are:

(a) advise and make recommendatior-rs to the Cabinet Secretary on

matters relating to road transport and safety;

(b) irnplement policies relating to road transport and safety;

(c) plan, manage and regulate the road transport system in accordance

with the provisions of this Act;

(d) ensure the provision of safe, reliable and efficient road transport

services; and

(e) administer the Act of Parliament set out in the First Schedule and any

other written law.

3.0 COMMITTEE OBSERVATIONS

Upon scrutiny with reference to the considerations set out in the Statutory Insh-uments
Act, the Interpretation and General Provisions Act and the enabling provisions of the
National Transport and Safety Authority Act set out above, the Committee noted that:-

(a) there was no explanatory memorandum attached to the Regulations contrary to
section 11 (2) of the Statutory Instruments Act, 2A1Z;

(b) in light of (a) above, there is no evidence of the preparation of a regulatory
impact statement as provided for under section 6 of the Statutory Instruments
Act nor of consultation with stakeholders as provided for under section 5 (1) of
the Statutory Instruments Act;

(c) in the absence of an explanatory memorandum, the Committee was unable to
decipher whether there was public participation as envisaged by Article 118 (1)
(b) of the Constitution;

9ll'}rigc
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(d) proposed regulation 5 (1) and 6 which requires a person desilous of operating
public service vehicles to be a member of a body corporate contravenes article 36

(2) of the Constitution. Article 36 (2) of the Constitution states that: "A person
shall not be compelled to join an association of any kind."

In addition, regulation 5 (2) gives the Authority too wide a discretion to
determine who to licence and, therefore, creates an avenue for corruption and
abuse by the Authority;

(") by providing for a penalty exceeding twenty thousand shillings and an
imprisonment term exceeding six months, regulation 15 (1) of t1-re Regulations
contravenes section 24 (5) of the Statutory Instruments Act and is, therefore ultra
aires;

(f) regulation 2 of the Regulations dealing with definitions is de.iectivc in its clrafting
contrary to section 13 (li) of the Statutory Instruments Act. There are no malgin
notes reflecting tl-re Chapter Numbers accompanying the words "city, public
service vehicie and urban area;"

(g) regulation 9 of the Regulations extends criminal liability to the operator of a

commuter service vehicle for acts committed by a driver, conductor or other
member of staff. This is against the rules of natural justice which require for a
Person to be individually responsible for any criminal acts they commit.

In addition, it contravenes section 2 of the Employment Act (Cap 226) whicl-r
recognizes an employee as a person employed for wages or a salary and a casual
employee as a person whose terms of engagement provide for l-ris payment at the
end of each day and who is not engaged for a period longer than twenty four
hours yet an operator of a public service vehicle is not allowed to engage staff on
cornmission basis;

(h) regulation 10 of the Regulations does not outline the criteria to be used in
granting or refusing to grant a licence in order to operate a long distance night
time passenger service and, therefore, contravenes Standing Order 210 (3) (i) in
that it appears to make unusual or unexpected use of the powers conferred by
the Constitution or the Act pursuant to wllich it is made;

(i) regulation 11 (e) and (0 of the Regulations are in contravention of Standing
Order 210 (3) (i) in that it appears to make unusual or unexpected use of the
powers conferred by the Constitution or the Act pursuant to which it is made.
This is because it disallows the use of carriers by public service vehicles and thus

l0 li'}age
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limits and inconveniences passengers who may not be able to afford other means

of transporting their goods.

This is also in conkavention of article 46 (1) (d) of the Constitution which
safeguards the rights of consumers to the protection of their health, safety and

economic interests. The economic interests of both the public service vehicles and

passengers are limited by these provisions;

0) regulation 12 (1) (a) of the Regulation does not spell out the criteria to be used by

the Authority to certify drivers to ply a particular route and the Committee may

not be able to determine the appropriateness of this provision in the absence of

the inJormation;

4.0 COMMITTEE RECOMMENDATIONS

In view of the Committee's observations under' 3 (a) to f) above, the Cornmittee firrds
that the Statutory Instrument (The National Transport and Safety Authority (Operation
of Public Service Vehicles) Regulations, 20L4), is not in accord with the mandatory
requirements of the provisions of the Constitution, Statutory Instruments Act, 2013, the
parent Act to which it is made and other relevant written laws.

Pursuant to Standing Order 21,0(4) (b) and the provisions of the Statutory Instruments
Act,2013, the Committee recommends to the House that the National Transport and
Safety Authority (Operation of Public Service Vehicles) Regulations, 2014 be
annulled.
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1.C FR.FF-ACE

IvIr. Speaker Sir, on beha-lf of the Mer:bers of rhe seieci
Committee on Equal Cppcnuniqr, I wcuj.d like to take ti:.is
Cpportunit5' -Lo present to the Fiouse, the Coi::rairree,s
Report on ',-l:e recruiu:ent of the Maragrng Directcr, Ken;u-a

Eureau of Sta.::Cards.

The membership of the Con:i::ittee comprise of .Jee

Foliowing:-

(i) The Fion. Moira:rrrned Afiey, Mp - (Chairperson 
)

(ri) The Hon. ioseph i,ekuton, Mp - {\rice-chairperson}
(iii) The Hon. ivlaison Leshoorno, Mp
(iv) The Hon. Chesebe Fred Kapondi, Mp
(v) The F{on. Luka Kipkorir lGgen, Mp
(vi) The F{on Francis Chachu Ga::rya, Mp
(vii) The Hon. Millie Cdhia::rbo- Mabona,Mp
(viii) The Hon. Raphaei LetimaLo, Mp
(ix) The i{on. Erlg. Ephra:n:. Malna, I\.4F

The Ma,c-are of flnis Select cornmittee as esablishec uncier
Stand:.ng Crder No. 192 are:-

(i) Monitor and promote ir:r.easrires designed to
enhance the equarization of opportunitres and
improvernent in the qualii,u* of Liie and status of
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aJ1 persons including groups -who a-re

margrnalLed perscns on the basis of gender,

age, disability, hea-1th status ethnic, racial,

cuitr-rral or religicus backgrounC or a-fff-l-iation or

a:ry other such ground;

(ii) investigate, inquire into a::d report on alL

matters relaiing to Ciscri::riiradcn or

inarginalization of the groups referred to under

sub-paragraph (a);

(iii) n:ake proposals ro 'ul:e Fiotrse i::cLuirng

legislative prcposaLs for the protection,

equah:;ation of opportunides and promotion of

the wei-fare of the groups referreC to under sub-

pa-ragraph (a) a:-rd;

(i") exa:::rne the activrties ald adminj-stration of

aiJ h{inistries, depa-rtments a:rC statutory bodies

in so far as they relate to the rights and welfare

of the grou.ps referred tc under paragraph (a);

Mr. Speaker Si.r,

The Kenya Bureau of Standrds (KEBS) was established in .Iuly

197 + anC faLls rn'irhin the h4inistry of Industrialization. The

Cornrnittee on Equal Opportr:n1f)-, rn l:ne wir-J: it's rea-ndate rxrhich

cuts across alL the Ministries iook up thi.s matter arising froi'n a:e

impasse rn the seiectj.on process for ttie Manag:ng Drrector of the

i<,en-r*a Bureau of Standa-rds (KEBS) urith a view that aJ1 Ken,rra-ns

had not been given arr equal opportuniry-.



The coi::ni:tee helc meetings wi'Je tne fol-lo*ing i:::. geriing facts
on *.he n:atter:-

i. The Minister for InduslriaLization i

2. The Ferri:.anent secreta:ry-, Ministry of Ind.ustriaLizadon

3. The National, Sta:eoris Councrl

4. The Cliief Execudve, KpMG

5. The National cohesion and Iniegration cornmission

Mr. Speaker sir, on behaLf of rhe Ser.ect comrnrt-ree cn Equal
cpportuniB,-, i nave ihe honour and. pleasure io present the
comneittee 's Report ald recommencation on the appointment of
the Managrng Director, Kenya Burea"r of siald_a:.d,_q for
ccnsideration a:rd adoption by the I{ouse.

Tha:rk you

1
Si ? d?rr a.trlv-5-4vs.

Hom.. tunoham.med Af,fey, M"F.

Ih6
v r:.j!CLl.,L .l,l,jrCL Lj. I

Senect Coman*.tttee cn E,sual Cpportu,ntty.

i,ro;Lg
( /q n * l.-4f V
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2.0. IIYTRCDUCTIOI{

The Keny-a Bureau of StanciaiCs \ ,'as estabiishec i:: Ju11- 1971
througir ai Acl of Pa:'Lia::rent.

2.L. Chapter 496 of -rl:e Standa-ros Act is an Acr cf Pariia.::reat to
promote -ul:e sta:rdarCizaticn of the specification of
cor-irrnodiri.es a::d, to provioe for the stalda-rdLation of
con:modities e:id codes of pracrice; to estabiisheC Kenya
Bureau of Sta-::cards, to define its fur:ctions a:id provide for
its managemenr a:rd ccr.rtrol; and for matters incid"ental to,
a:rd connectei wi-ul:.. fie foresoi:rs...

2.2. Secijon 6(1) establishes the National Starrca-rd Council^

Part (2) oi that section states *J:at fie Council shaLi subject
to the provisions of subsecdon

(3) consist of the folLowmg members;

(a) A chairman appointed by the Minister;
(b) A secreta:ry who shaLl be ttre Director of the Bureau;

(c) I'lot more than seven persons appointeC by the Minister
w.lro shail be public offi,cers:

(d) Not more tha::. eight persons appointed b5r the Minlster
who shal1 possess knowledge of indusrrial or comrnercia-l
sta::d.ards or oth.er rnatters Likeiv to be of assistance to 'uhe

Buream.

2.3. Section 7 (i) provioes tlrat the Councii shall have power - (b)
to acivi.se a-nd obta:.n ad,vice from the Minister in rega-ri to
arr.y i'rratter rnrithrrn his purview under this Act;

(c) To fornulate matters of policy for the purpose of
provid'ing general or speci.fic guidance to the Insttute for the
better perforr:.ance of irs functions under this Act;

(d) To o.o a-11 t}::.ngs necessa-T,- for the better carrl.ing out of the
pror,-isions and purposes of rnis Act except wherher orhervtse
provided,

)



3.C. RECRUITMEIIT PRCCESS

3. 1. The pcs:.tion c.f Ma::,aging Drrector, Kenya Bureau of
staniard s feil vacant w-hen the Managing Director -was

reraoveC fron: the office due tc inappropriar.e conduct. In
accorda::ce ix,rth. the ana:rdare conferred to the Natior:.aL
Standa-rd.s counciL, ofl 27"t Deceniber, 2oo9, ',Jre council
iaidated a recruit:ient process, and. hence agreec to engage
an exteraal" h''u::a:l resou.rce firm to hrelp in the exercise.
Through a competitrve process I(FMG -\^ras aurard.eo the
conracr at a cosr of Kstres.l, SO?TOOO|= rndth a do\ a:t
pavnrent of 4Ook.

3.2. KPMG was mandared ro carry out the short lisiing of \4
candidates and later provice the ccuncii \^rrh 6 narnes,
Instead rhe I(PMG submitted 4 narnes and 2 for ccrnparative
purposes which were questioned by the Boa-rC. This raised
some disagreements pron:pting the Boa-ri to demald for the
full list and details of aLI the apFiica-i-rts, which KPMG
declined to give. This led to a staLernate resuiting to the
non-payment cf the 6Co/o.

3.3. In the subn:.issions to the Comn:itiee, the Clr.ief Execurirre,
KPMG inforneed rne n:embers of a:r artem.pt b1, rhe Mirister
to interfere -with tne Drocess b-v* senCing ernissaries to his
staif, horn'ever Lne two aifidavi-.s srrbmirred to sr-rpoort 'rire
clarm conti'adict one a:rother.

3.4. In consuitation witi: the Ministry rhe Councii embarked on a
fresh recruitn:ent process rnrhrich \ ras to be d.one bi,- the
Board, itself. Rules a:rC g-uiciehres of 'rhe Drocess \^rere
agreeC lrpon b5; the taer:rbers ina-ule *rne interr."iew navrlg TO%
oral anc 30% rr,;iiien intentew-. I-u w,as aLso agreec rhii the-w:riitea exarfr.iijation \n/as io be i:ra-i-keo brJ ajr externa]

a



exa-riiiLer. ?he coii::cil formei arl achoc ccr-lir:itiee lo
shorurst a:::.d cod.e aI +.ne cano.iCates.

3.5. Tl:.e counciL advertiseC the posiii.on in the Naion a:id
StarCa-rd newspapers at a cost of Ks1ls.3",794,659"OO/=

.6. The council shortlisted l-5 caliidaies iircl-uding 3 fion the
Ken:,'a Bureau ci Stardaras. li car*.d.ates i:JIneC up ior
d:e inrervieu, hetd between ti:e 14-r' anC l-5-h Sepren:ber
2OlC. The marks w-ere then tarLieC fron: number l- ro L i
awa:ilg 'ulee scores from the -written interr,-ieur. The ccuiicil
agreeC -ul:ar the first 5 ca-nd-iO.ates -were rnate:iat for :i:e job.

3.7. Disagreemenrs in the councii oeveloped when th"e 'w'ritren

Scores cal:ne in r^rth Some members warting only ij:re top 5
car:.ciid.ates ro be subjecteC to the externaL exan'Llners marks
while o-J:ers wa:::.teC ti:e u.hoie iist of itre l L caniid.ates. At
this sage there w-as no agreenient on ',arhat cnterion to be

used to get the three names ro be fcr-warCed to the Minister
for seiecion.

3.8. The Minister received a:l unsigned report from a-i-l adhcc
committee glnng names a:r.d scores of the first f:.ve

candicates u.ith tire following scores as follow-s:-

l- . Abdi Kadir Omar Aden 7 0o/o

2. Eva Adega Oduor 66%

3. John Mhita Mruttu 6loto

4. Joseph K. Kosgey 62%

5. Eng. Micirael Ochieng Owi-no 53%

After consideration, the Minister felt that the boa-rd had not
reached a finaL vetdng conciusion ana rhen seiecred
cai:.didare nun:ber four (jcseph K. Kosgelr) as rhe new- VID
for F-en,va Eureau of Sranciards.



3.9. The recruitrnent exercise of th.e new- Vla::aErr.g D:.:ectcr ccsr
'-i:e Ccunc:.l e rcral of Kshs. i5.sz8.-< Lg"5Ei =, -rrl-.r
Kshs.15,99O,4O1.55 :-n allowatces of -ihe Bca:G n:er:be;s,
har,ing paid ILtrMC a corrr:e Da\,nnent of Kqi:.s" s3g,:. ig.oo7'=.

E



4.0 co 'S OtsSERVATIONS

o The Ccmrnittee was concerned that the advertisement
notice dii not give Kenu*ans sufficient time to appiy

' and. aiso observed that there was lack of an equai
cpportuniry to gender.

. In its deliberations after $athertrg information fror:r ali
the parties the committee unanimousiy agreed that the
Mlnister a]]d the Perrnanent secretary have

contradictory views wirich enOanger the operation of
lhe institutlon consioering that the Managing Director
reports to fie Permanent Secretary. in the present

scenario the appointed VtrD has no ofriciai aopointing
letter.

. The Comrrittee in its findings noted that the score

sheets frorn the Boarc and the ones used by the
Minister haling been receiveci from the adhoc

cornrnittee were difrerent. The ccrnmittee al'so noted
that ttre report to the Minister IMas not si$ned and so

not authentic.

n The National Standa-rds Council may not have hai the
capacitv to car4r out the recruitment task'

. The advertisement of the position did not clariflz if the
people who worked for KEBS were eligible to apply or
not- leading to subjecting the candidates to a futile
exerclse.

o The Nationai Stanclard Council misied anci

misinformed the Minister by giving two different lists of
nominees one forwarded by the chairman of the
council ttrrough the Permanent Secretary and another
by some members of the Adhoc Committee'

a



5.O CCNfiWIXTT'EE' S REC OIVIIIEEIVDATNO NS

5.X. That the advertisernents be specific on the requirernents and
the pecple eligible for the position to avoid subjecting others
to a futile process, especiatiy if the appiicants include the
staff at Kenya Bureau of Standards.

5.2. The Committee recommends that cue ro irredeemable
disagreements afirong the board Membetrs, the Minister and
the Permanent secretary on the process and the outcome,
the board to be dissoived with immediate effect anC the
Minister undertakes afresh recruitment process for the pcst
of Managing Director Kenya Bureau of staldards.

5.3. The Committee met the National Cohesion and integration
Commission deiiberated its findings and attached are the
Commission recornmendations for the house.

5.4. The Committee reccmrnends further investigation regarding
the prudent use of taxpayer's money r,4,rgd,z4z.Bs which
rras used in the recruitment exercise.

ooo
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Tvir-AT i;a. .1 4! .'r4." a EP-]EFING EY T-{E C

-[Y]-rl! 1iiU, -L+ ! ?'r', t _q?-iEF:N=
tsCAR.D
Tne Ctre.;::::a-,-: in:cr.reC

The Cha-l-lna-n weicoaed. r-ne Menbers of rhe

Com;nitre e ano ihe Eoa, d Members. The

Cnairnan a.iso rcok -uhe deLegarion tiri-ough ine
nanoa-,-e of ihe Con-n::.nee and rl'hj tne n:leeilng
hao been ca-l"led hig;Ig-rting -'-jle issue cf rne

recr,-titrnent oi Cre Managing Drrecior, KenYa

Eureau of Srandards.

C!' TIiE

il)e Cc:nrrite: oi r::
Sia.:: Co-opeiallons Act, ii:.e Sra-irda-rd Acr (I987)
a-:j ihe grid.I=-.s (2004) given be -'h= i{eao cf
ihe Clvrl Sei-uice slghung the councrls powe;s'

* T:ra: i-?ll G !^,-2-s corracr:i b," -n3
l\" -.i:::ar Sra-:rc=*-cs Co:n:.- ll ass:s: ::l
:i'te i-3crl-:=3:1: Cn ;8= Ma--c:-. 2C--lt'

n Tl: Co:rracr -was ia:=: :a-::c=ii:: i:e :a

sol:ie disagre::r-ren'-s be:;'=ea ire Doai:
and KP\,tG ieaclng io -i--ne Eoa;C r3 re-

aGveriise fcr -,.r13 pos-i:cn ii: the Caih'

ne\i.'sDa)al-s Ln ccnsul-ra.ion *'ii;: -L:l:

Minrs:. -;.

" Thar irs,eao c: g-;:ng i;r: boa:d 8 nanes
L'-)),4G g,2\;p .-r-,, 5 -2'--laa =;l: :eCi::.3a i:___ :r_._ <ay _ u__-rv

HEi.i-{-i i'lATi O ft AL ASSEMB LY

Ms. R.csE \zlucibc - Secr::a:1v

f r_ iL--.-,-^i ^ -:-.. -1a-',, ^ --j-!^-:- -CeIl - \-lC--"'-.-_>>I>La___



give ar.v c::ler inio;=arion ,-o rlie Dca:l
and adviseG -Lre ooa:i ulai 2 ure:-e fc,
conpaiailve pui:loses leavnE i5c boaid
,--i-L ^-',-. ,,vv i s' Lrlli v -. i

Tii: Cha:.::::a--r ex?larneC i-:a: rne ccu:cll
neeoeC ihe i,:li irsi ro checx o:l i:la:r3rs c.
oe.lno:- =tt 

: =e:t^-i:l'':: lar'^:l-t ;

Tnai -rne Cou::cil cecioed ro ieri::::rat: tne
se;vices oi i=MG a-d czri-'t our ii:=
process b_'; :.rseif.
Thai ine Couacil adver:seC rhe posiuon in
'i]ee cail-" nev/spaDers anG iile }-Ets;a
---^r^i--W C JS. .:.

The ooa:c :ecsivea t+ appiica-.ions a::d.

shoru:sree 15 w'i.le I L a.:e nCeC :iie
u::e;1-rew-s -;i,'hich -\i;e:3 ca::iei ouL li: :-fric

days in Lie E,resence of Cre Perina:teni
Secre-ia;'l'.
That all *ire coi::nuticalion io the
Mrnisre: -wrs oona r:::o.:E-e -ui: Per:::a:ie:ii
Secretaau.
tso:.h applicanis ano ilte boa.:o neu:bers
w'ere cocec iu]ing L-re e3-3;3iS3.

The Councii then ag:eei :hat J::e iirst five
candtdares ,iiei-e Lo ri-ro\/e to tne next stage,

The Council decicied to do fur-l:rer verting
oi ure ilve canitdaies -'&ller la::r -L-[e

Cha::-.ian oeciOei i:]at lne\r go on nerir
and fo;v,ard tne fi:-si rnree names.
Tnar at rhrs poinL the PS notec ihe
conu-aoiciing vieia,s of rhe ne;bers cf ilie
council.
Tliar lne councii nevel gor- -L-ne oDcoriu::ii-r,
tc scrutinlze rne onEi::a, c=mitcares of '.te
^^- -i:i^-^^Ua,-llLllLiaL=5,
.aL ^ ,^ :--- ^ --.^ ^ :- j^.- -.1 rq ^ - -;5-r -j:;
I:1: \/UI-:-!-rLL=C \ =-J l:.-'J-:::-\- l-:4.'- LIL-\ 

--I*
- ^r i -'- - ^-: ---. ^J -L = ---^-- -i-'-- -^I.tuL t1-.iu\^' 

-l:i 
tl-rY-r: Ul Lr.lL:-_Lrul - <lv!-- Lr

cire Minisrer of the ii., sr ltve ca--:crqaies
i _ :_ - ----at: ? ,,:- iO:lf : ICI: \i,-:::lUU:-La-:-.lrl< wt urr:. r:-1u'-:-+aL

d.tfferer,. scor-3s,

o

a



M-l; 53, i45 ;2r':5 CC'iyiIE:?TEfS C3L Ci".L-S

T:ie Cor-=:rree raised -'5e icilow-lng ccnc3;:s --3

+ha J^--!.
Lrlv J!rd.-L \-l .-

o The Coi:ini;--ee neeceC ro k;ow' -\^.'nv -!-ne

ccuncij ar'i ncc go fcr a-:1o-Lner firn ic heip
i: i-he pj-ocess.

o Was i}:e council ccrrpeterl enor-lgh ic
--.: -- - -^^l-aUd--: v' UU'- L-Ig LaSr<-:

" We re aLl Ken-",a--s given al equa-1

oPpor:unrq, io tj1.e job adveriised?

\[I] i\*C, :-L5l29 3O-l?.:,'S ?ES?C]! SE
Tne Co;-=r,-:3= i;tas r;rfo:neC as ioilo-ws:-

. Tnar t-le Councii in ccnsulia-ion -wi'j:t rhe
ii4inisri-v r-ne_v ieir :.t ,,i,as fair io ca:::.r out
-L - __^ :-^ ^--.-LIC LJ.t UUC55 U:: .:.LJ LJwIr.

" The Co:nmitiee learnr thai :he council
nenbers -went l\rough ra:::..,.::g on
j--crulullent u'n.rch enabLec tte= to cajj-y
OU"r rfle iask.

" That the advenisements \,vere put tn ihe
a"-ii-v- newspape:-s and the webstre uc reach
^ l l Lr^--,^au :!urr " a:LS e-i. :3:-Pe .

MIIS.IiO , !+7 IzCLg ADJOTJP.NMEI,;T
There being no orhe; busrness, the Chajl;aan
aojou:neC u-ie rle3u-19 a: i.OO p.=.

SiGn*3D:.
ir: cn-i

Y\ /._ T;.,
,' 'r i!t^A/-,1iU'!vi-

,.1:....;. ... J.. ....

4

,fu
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Lt!t\ii,'7:C a: T'J
tfr-jli:-iJ,ifl i TilP,T{ T?,iF,D -qii-rlivC AF TiE CCMf,/}ii7fi Cl*/

EQ'Ji.'t OPFCRT,iit'iTY rEtD if\, rJ^55 DA,Y Zn'' r:,iCVIf4EiR 2Ai3 ili
C j \; i',1 j S S I i i"; R C O M P A ? L 1.4 f,j i it'i E U ! LD ! i"! C S A,T':. A :'3C,* irt,

?Ris i ti-i

n c ::' I'l o h G iii !'i',e C I ifeY, ir,4. P

nci; ?ophc=! ':tkiiei Le:i,"n:ic, lv4.?

A.SSilir ''i,!! ^ 
t AFl..,J/1,>!il;lt!.V

i:! ,-'i Y'Lvu I

Hon; Cnesene Frei KcPonCt, N4,P

l-ion; Fi'an:rs Chochu GonYd, f'rnr.F

h' a n ; lvrii iii e Odhio rr,nc- h4a bono, M. P

l'a n ; L cse ph t2i('Jt j:,, l/: , ? (V'ice-Chairnan)

'-'Cn.'!'o/i C,; ,:a,', 1-25,', C, )ilt a, M,?

d=i.!'"/r, i.J fi-iatl.-: .r\! ,r iCIifi?i ir,'
,-iuf;/utt:_it\-

/.'-:,,ti-'^: t ^'^^I t t ;1,_ tt !t,/ '

,Ii
i^.--l\Jtt4-^
/rL'-\3 i)!J'JI-'J

,\jsricn ;i Cci,zssicn i ria i it?r; rqi!cn Ccr-,:lssill.

' ,1, J :.-,: :- .l

/ ^t 
. It ! f,n''F4tt l

[!i]Jtttttvi'/1

,-iisst,: iil;c,1,'



[.4 ! i.t h") a,.ttt1 tlJ. ftaire'-a.'vr.,l;i

D, t.,!ir ?ortri-c
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ffr!N NC.:4'iiZAiG CC f',1 i!. iiTi I F, a S C LU fiC i*'-i

E F-rAi ar,a < -.^. /^"!r'!i{v I\J, !iJ.; t C lC i.Di C'J li tr"4 E f iT

There being nc cther business ior discussicn, tne Chairmcn GCitjcurnea'

at-F!--
-'rU; ELr'

-t 
I A, -.--!---"?.tt 

-; 
lHi-- \r.,ili

'-i !,-.irti i-rir'J!n

t!|,;tJ)I v.i
1 '"t lt-t,4T:

il .-. ,. 
-r'*\ J
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f. i= E s d.t'E:T 1-1 TA
l_] t*_ i i*. "\* L_E 1.= g g

i:i: pr:';:ss, issues and i-e::mmenCarlons of :he Ccheslon
Con,inissioi, icliowing:l^,:r; finciings on lhe MD sei:clicn !rocess
b;, .n: l\-iC =i K:35.1
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l,I-{ TTF F. }j F-+ CT - Ft\-Dl\ G

In a Martei o; riie seiecuoa oia ne;,\4.ana=r:s D,::ciot:c; the F.snva B,::'-au of SranCai:s

.n3alnqs

F -+- C T - F}'i :-'; G i-: C C FL-'*iIi;l: -r- . j C; 
li

Oc-.cber 2".75. l5 alc li. l01C)

\2I:1a Desigration

):- t':.o r K e:2'rl2 il-irjg.' P :r:ar:n: S e;ei-l'. l''lt:::sr]'
oi l-ncusinalizaiion

Chaii::an oi me NSC Eoa:d
Boa:d \{=::oe: NSC

li- K z-a-12 T"ic- c,'C-.,".-=
\,{i. Abdi Duate
M:. Manin Gurnc
M:. Francrs Oorc
Mr. E:--":s:us -t -:::u-,

ll

\4r. Noq-rr,: \'lurei-.ni

Hon. Iei:r-'' i.-csq:i. EGH

jv4.r ju., :s !-c-:3::ra
\{-s. \,i=v N gel_r, Ch:pi:*i-c::
n A-
lYl-- . J L-!] \a-!- l
Ln- n ^^- l,.f^-^.-.--lvll . ---'*3:_ -\'l'J:1,=:133
j/-r l-:o::'.-s Eo:
l',i:. Geo:::ei' lr4ai:nia
M: P'i: '3ai:re: 1i.ar,as'.'a].a

-issi-c:a:rt Mrr:isi*. \'iteisri, o f
LllJ u) L 1 C..LiJ4 !-l L'1-

t'4ir: srer fo: lnc,:s-:r ail:ait o r

3oa:C Men'oai NSC

\L-, cs::a-, Iri'i'a::a
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aEC. ]f iLi3
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'i1

!. S?A?EP,EiIT OF PRGCEDLE-E

i
This ma:i:i, arises oui oi ar l:a:asse i:i i;i: seiecliot: Diocess for .le \{anag:;3 Dlr=:io:-

(lviD) of iii.- l-=-nya Bureau oi Sta:lcaiis (K-:3S) 'wiihin'rr:e;::e:iibersat-'-'of te Na-.:onai

Sia::iaids Counc:l o-tire:'i^,ise aiso refer:'eo Io in this l'eDo:1- as -&: Boa:'i and iiie

su3secu--lr cjsa=:eemen: beiw-e3n rhe Mi::jste: foi jndusiriajizaiion on'rj'le ole sjoe. anj

ih.- Assisiaii l',4i:jsle:'ici iijus-;ia.lizar:ci: an: ihe Pe::;a:l=:11 Se.ietar'' in il= ili:::s::';

fli Lndusirjaiizaijcl on L[e o-r-her ha::d. c:: ihe apporntn'iel:i oiihe ne'w MD. Il" e>-:sli:-.,3

ir-.npaSSe -c the pul",lic Oisaqieei:::eni has leo tO a oubilc OUICiI; on alDaielt susiain'-C

eil:ruc ci/ei-ro.--s :ii publi: anpornrnrenis cuiminati:rg in receioi oi a comll2ini '3r; 
ir\s

Naiional Conesioii a:':d Liieg:arion Cci:u:lissjon qtvCJC- he:':::rane; i'\e Cci:=s:c:
,^^__^:^^i^-)\-Ulr-.!L.l:51J.l i.

p,J'.su,i.ri tc c-re isceipt c: a ccnolairt ine rnari3r"was subn:ir3a ic a Pa:l:l cf Faci-iircers

seie:ieo :.),ano ficnl ailong -i-ne Conesion Coiln:ission Co::rn:issicir3l-S tC lccx inio ihe

iraiL.-i. The Pa::el cci:i:ci:c nea:-lilgs ol Ocioler lr. Ocrolei i5, Ociobe:2i. zi'i
f1^1aro; 19 )l\i 0 i'i 1r1 uir"oi. F-:ni,a D,u'i::e Lne course oitr:ese ileanngs. rhe;a::j:s had

-. ^--^,-,,ri:-,; irr D:esent 'r,OSiiiOlS altd fO lendef SUppO:t:ve dOCU-ffei'rtaljO:r. -r-. tit'-
ari L,Lr'JU1',.Ul.tL-r, r! - - -..
conciusicl c, ine hea:'ings, rtie iacr-iicie:'s ielifeiaied cn ilreir i:rO.vidual analVsls anC

op::iici:s ,:-,i uhe ,.ro=.,-= posiUcns pl:s:;i:i 'o.r' the pa:iies r^'ho :reserlleC ' r iile
hea.:'i:,gs. T:"- Parrel anal,,zei aLl iji: supPo;:ir: doc'i:13niaijc:' le:'c:r=c in iir3 o:-:r:-se:i

in: faci --iireirg' F'aving hac a: clpc:unri'"'tc ievje*''i:-re i'eco:'c' ihe Fac:-irae:'s

pis:ai3c ,jieli recoi:mrenJa;ioi:s u'liich w:i: ieiibei'atei at a fuii Conesiotl Coiii:rt:ssic:'

ci iti r, c a e a i i-, al :'ecc n::r'-n d aii ons a3c Dl3--r.

1- Tir:s u,:itir:g is a:,elecilcr,. of th: I'33ollil'iieliaricr:s aooil3c b,'iiit Cc:iesicr

Cci-rr:::issio1. Sirhei c,,'bo--n cjvices c: :le i:::.lasse :::ai'pubiic:Z= -r-rjs I3:Ol beelir'rrng 10

cia-',5 u;., it :: issued i: :hei, ia,rsh i: io so, aIC a ::ralori:y cf -tre Cciir:aissionels oi rl:
Conesicr, Cor:::aissicn agr3'- -rilal r-ars r3D':'11 sholllo be:naoe ayaiiaci: ic:ire puoiic'

1, iSSIES

Jic esciir:.naijor', aion3 etiuLic iines inie:::r'- *'::l lh: ll'i.-r sel:cti3'1i 31'lr33sS l;' 'r):

l\ .-\'-

- GiaS il':: aaiiO:t :i; I.tta lrz:.i:iiSi:i iO,'.r.lC:S,-ial-Za:i Cr ':lCi.,e: f i'efruliC::-"Ciii'S:::l

). r: :i::.ri :::y a I,::-,' i:s.:= -ii' clrilsil::'aiic;,, i:i .ll= ::rs:al3'-?



3. F:T ;.V..1_}IT STATLITORY I..4-NGU.IGE

Fact-iindin e pane.r : heariags, i::vesri qau cns and in qui:: es :,)c-weis

I're pa-neJ shall. ra'itn i0 cia's afte; its selaction. mesi \n,i-l'i Lne Da?-ries a:rd corrsiier thei;
i:s.peciive pos:i:ons. The palel nar':nake aooiiional rr:ui--les a:rci inves:isa.:oiis. hoiclea:lngs. a::c -.a]'.e o-iter sieps u,,njc: i-,. =ai,ieen a:;lc_r..,rjaie. For t. oiiors of -,,-,:
nea.,-:ngs, ilvesriqarjons. a::cl incuiies. the panel 1-aa;v' issue nodces'..0u,r,-g ii:
anenda.,-:ce of wi',nesses and the proauctioir ci evioence. Ti:e ri{inisr.r, .tssisiii M:rjsi::.
Pei=aneni Secieia.-v. C.:ainnan oi i-r,e Boarc anci NSC Boa-,::::enbeis ur-*.r'.-.;,1^ia
a'..r-ri'lo:izec :3p;3s3:::3::ves shall ra--:s-i -: pa;rei. uocr i.s ;-eques:. u,:*.: a_l ;ecc::s.
;aD3:s. a-nd uuo:narjcr, tl',hei; pcssessi::i r-elatir! ic a:-_v i1a._Le: uncer in.vesi:gar-io,: hvci:i issue befcle rhe;a-'rel. ---=*'rv-' s-:

Fi::ct,rgs of faci a-rd
ano io pubiic:

2ri'tSCi-.r, iecc:::_-ie:ii3c :3;=s oi serr:=e;::: su:r:issi:: __: :aries

The Cohesion Con:-::-rission shall rnake iinciings of fac-. anl make recorii:re:rcarions,'*'.i:icn recomme:rialicns snail be u..,isoryI cnl-y,.,Aut,v findin_ts ci iaor ard
;ecoi:r:-ne:rcations s;all b: suliajrec n ur::ng tc the pa:-iies pi:vaieJ,, belor: ihel,ar:
narie public l*ne panei. subjeci ro ue diieciion of rire cthesion Co.:missioners me3-!rns.
raa;'malle those fincings an'i reconmeniatjons public 10 oa;,s -.aereaftei. e"r"g inir-i'O-,re." re-ir, j ;'n. . 'JC.v .irLr ru*' urc Jaj1lSs ar3 prcoibliei from i-:akieg 'irle pa",eel's indrngs a:rd
r3cc=Jxeloadons p:: : ii :.

4. E.TCKGP"OLWD

l-t Clraptei 49i'- Sia::aa:rs Act ra'iich hzs .974-C7-12 as i.,s cc:::ierc3:-:crii ca::. rs an.j.ci
oi Pariia=enl tc p;o=ote ihe raada::i-aircr of rhe s::ciica:i:n oi ccn-nci.,:r::. =,j io::c'"jd: foi rn: srarda-:lzaricn oi cc=:roo:-o., -,1 cci:,s o-, :;aciic:: ic es-_a:ils:i a
B-eni'a Buieau ci Slaraa-c.s- tc ciefi:e i:s i,-nctions aro prlr'ide fc:- irs il3n1?rrrr3ni E:-rc:onr:ri. anc for rra-::s irr:ia:nial ic. ani coir.:r3cte.J u,i::, .-:l: i:regc.ng....,. 

J

Secdon 6 (:)esubiis:r:s: coun:il o: ne B,:r:au D-/ -.ile:l-a-re c:;.,r: Na:ic:ai S:a:,ca:esr-cuit31l.

?ar. (! io: lna: secricr: siaies ihai -.ae Cc,r:r:il sh.ri, sui,_ie:: ia -il3 rrcr,lsio:s :: suos::i;c;
il:;. coisrst ci'rii: folicw::rg ;::m'be;s -

ir) a crai=tar apro:ii3j li, i:e \rl:::isi:;:
irla s::;e'.!;'r'urhs s::ali be r::e Dii:cloi ci..he B::ea.r:
:.c, ncri :-3:: tna: s3\,3r- D3:sai.s a::cj.::::c :i, L13 ]v_:__::sr:: -;.:: s::all o::::-:

:--^ i ^:-^



(.d1:to'- r'lo:-3 ij-lar etgnl pelsons al:Dciniei bi'in' \'{:.i:si:l in'i:o snall PCSSess ioli''Le:g=
ci:i-,o'-rsrlal c:"ccnr-::-:elcial sia:iiaics oi oiher lraire:s lireii'ic be of assisli-tc: ic l..lr.

Bureau

Sectien 7 ('. r -.lor,;ioes 
-Jiai:ile Ccuncil si:all l12ir3 p6rir3: - ib)io aci,:se anc cbtai:i ac\,'lc:

i-oir-i -r-ne Viin.Siel in lega:'l iC al\i:lalr'-l'r,,,i;.lrii; ijS:'.:-:'','ler;.,Under i.i:rS Act:

(c) io fcnrulai: inar.'i.-t-s oi oolicv icr the pur-Dose si p;,3i;irine. genei-a} ci s':ec:ic
guicia::c: iC i1i irSlruie::: -r::e le:3l:erio;:iiaace ciirS.;:rc^r.lonS uitOei'.i:iS -Acr:

/rl'i re, ,r.n rll rr-::,ss ii-a-eqq2:-i; irl llr: i::r-e: :ai:-r,ll,g c,:i oi r't. -,-,^'irisio;rs ala 'l''.fi?OSeS C,.
-jvvvJ)a j iJ: --j- Jv!!v- vb---:--:: v :_- '-' : 

-:-'

.his .ic-r exc3fi rn'here oL:eiu'ise :icvid:c.

Tne Ler.va B'-:.-=-au or S:ant,:-:S (5:ES) r'as esr-a:iist'l:c in iulr, ,9j4. lhe liESS ioari
rjl:-=^-r-.:: i-:r,^,v.:: ps i3 Na::c:a, S:a:c-:s C:-:ll CrSl':. ii:s'ir: polic','-:--.-J'---
w: Jt- YvLJ-i

body fc. sule:r,jsi.-rg a.-:i:c:i:r:lllne ine aCl'jul:rsi:a:i':r a.::c i:ra:-:c;a] I::allaqeirr3:,i c::,r'-

E.:reau. The ir'ia-naging D:.rec',c: ls ihe Cruei fx:cu:ive r:sDo:rsill3 for .r: j21;-13'-12-q'

ao:e:.n:srr-arioir c. u:e E,reau v,/rr.1iil 'ihe broac g-r::ieiiles fcmu.iaiec 
'b-'' 

rhe NSC. t<-E!S

i:iissicn is ic ,:tolicie l::l:nalonaii-r: :'ec:e;iz3o sia-:.rcia,-ds. Irieasurs;:lenis and coii-"C::::.li'

ass3ss:lr3:r: srl';,-:c:s -fa: =33: l-lsLoi:te; needs

Cn Ci; Se;, 1009 tne then iua-,-:aging Drrecrol KEBS \i/as rertio\/:'i f;-oin oiilce iir publrc

litieresi hai,ilg beer accused of ilanF:'olriaie c,onduct. Plioi- io ilis;et:roi'al. -rjr:

NSC,tsoard \66 av€:'a long pei-:od oiiir::e ba3t-r i:: :h= p:'o:ess cf :i:Ecriati;rg his sala:'i.

inrhich ia,as ir:gh aboi,e -r-nt sripula-r'-C \^,age legular:ons fc: lris pcsii-io:l' ''r':ijr il:e i"/-ir:::::-'
c- Siaie fo: Pubiic Servic: (foi-:'r:erlv DPN4l Upcn his rei:loi'al cne i^1'as

alooi.iiiec aciing iv{aiiagire Di.i'ector.

O;r ? rt' ,-;e: ltlQg t)'j: Eoa;i i:rjtj ateo -, iie pJlr3ess ci ieciui:l:'l::it oi a nein' lr4I' Tl:t
v:i : r

6tiiuies oaiec i5ti'lviarcii,01! ind:caT: agraeil'l:lil !:','i::3carc i:, ?ss:ii ihe lroc=ss ic

a-l e>:l=;':aj iiut:tan i'esCu:'33 i:-li icr pr-ora, ci::-a:rspai-3i1gir Sjld a'33C'''i-liSril:i"r;'

I.ftr4G-was au,ara--t -:rr: coniJali c,l llle lasis oi --reir =-::celieni tesil:Iical pt-ese:i.allil.

Ti-r=:: ina-lcial nic r:as ia-rr:; !ug5 as oo:riar3c ii C,Lrr?i sltc::lisrec biic:i-s DuL i: v\jas

a=:'eeC i.:a, --.,rey dericr:c i:= ber liac:o ft:r., ic -r'ioer'ai-='n: l'sk.

+ "i,

ll

4

.i:c3:-f::'lq ;: -'-f : l'-"1-s 'J3f:all'-a Ii L-l'- 3fl1:la::
ccn::i:ois iv3;: ,iai !-P\4: si:oillisl Ll: D3s: '1!

:lar:r3s i: :r: t.iSC J:z:i i:- :i:r'-;.'i:'qr :)'J:::s3s,
ar) ) iI3;

+.3



a. i XJMG sub:rinei a lisi of i,1 caooicaies a.rd as Der tne rei:ns of r-i:e conuaci t-re narres
were ccoec a::d cnJ.v i-'i: sex a:rd iegion of o:iein'were inoicaieC.

1:: aic:-,ic;1. ii-Plvic subnirei a list oi six ca:icidaies and *ee i:s'i rryas ouesrjcned c;,,the
NSC Boa.-d nembeis. Tn: acr.ral iisr frcn i-Pti4G ,,.,as ci iour sncnl:srer na;nes. .4:
a,jaidonaj 2 nailes 'w'-;-: ie:rier3i utcrr -.ne :::s:sie::ce oi -r-he Boa:d foi coE?a,-aiii,r-
DurDCSes, lle coi::ra;aij','e i:.anes'w:t3 )ersol:s whc ca:: cjose -rc:ual:f,l1 ; iui. fci
vanors reasons *,ei-e,i:eiil:i u;ii for'"::e po:::ion. bui seeire $ ire NSC irsisi:C ol iie
ccnl;acl::l obilgaiicn ta: i,ra:ires :e s::i::i:rei, *,i:e:-- u,as a:ed io provi ie -lhe aoc:iicnal
narres u,i-'h ihe ide;s.

The Eoar,C subsequei:t]i' 'wz-S aslled 'cy KPiIC io acoeDi a-D errencirent ro r-ne contiaciua.i
i.Ens sc as io alio'w lcivlc ic iniervieu, a:: aociriona.l 7 ca:'ra,iat:s at an exTia ccsi cf
aooui hal.r'a niiljon Kenya siillngs. i-,iei::al cc::sultationS R.rr.::":.:r iiBS nciuilng *,ith
th: Jr4i.il.sa-l concluded tnat no aodriional ca::oidates be inren'iewec a:rd rhat i.J\4C be
askei ro submit ali ihe a::licalions ihey had raceived to K€BS. A stale-maie aicse
berween K-Pj'lC a::o uie Boa:C ia,:-un the bal-ce :)f ihe 60oio tze not being ofisel a,rd i-l=-

full lisr of arpiica.-lis'narnes:levei-oeirq i::iisreC io rrle bo-,i. }e ilanei renains
ui:"r-esclvei ic clate.

4.X0. ,A. fresn r:ci,riu::eni process u,as in:riatea. THs iime the Boa.,-: opteci tr conduc't ihe
interv'ierls rnemselves. Th: minures of ih: meetins heii on 5tn Aug,:sr 2010 inCicalt Lnai

a small tearn ir: lhe foin of a:r adhoc cci,-:rnjne-- \l'as tasiteC u'ilr lite respons,biiiil, ci
processl::e ine arpli:aticns, saori-lisi:-ng i::: bes: ca:roiaales arrd cccinq ihe na:n:s cf '.n:
1: na:i:es saon-.isie: so rha. i:il ioenriiies c,f -il3 carrcidares -wo,.:.1,: r:main uilinou,:r tc
the fuU ::e;rbeisii:; oi ne Eoa.-t. A sncn-iis.lns c.:tericn ra'zs also aocpter.

a.I I T-welve i'.1) i:a.-les c'i ca:,i.i:atss aroir,.inq fcrn ou.side I(=tsS u,:re shc-l:s:e:. .l:-:
a.r1::1 f:'t2- L:L-33 na=3s o: c3:tat:zl:S Cra\::: Lr:--=rll:. (-*:rhi- i(::,_f ', u,as a,ri:: i,: ',:i:s

= 
.^ ^-: -L ^-tlSI SC' -tila: U]3:: -*'aS a ICLal O: i ) CejlilAateS LIir:IeC .LCI Ii-riel\;1e"7r'S. - Ile :w:r,J !-rc.l

c:v=i:::: ar, i;,::r.'i:6::13 pro333u;3 as :e; =:-ui:s iiai=c 7t:' Se:'.erbz: 71: ,- la:-, c;
the pirc:c'.:--"- :ic--ar:l L1a, r:: clrl i:.i.::r,ie;,s conluc-rec :'v .oe Bort coxlD::s3 70ori, c:
i.l: r:::.-i:s -;,:::: a'rilr-en ies:s ic, b'- inai-iiec cy ai exie::ral :.:roe:eriel ,;:ra:t'3; i *.:r::i=-,:
tir-ou:.: :o;'ls3;-cus ai a 3oa:: ::r::iins. c: ii"' Se:i::noe: 2010 was ic it;i; ;! !.0 or i-:t
;-- 

-^-i-- 
/--'-.--iitat =3--r-s. .:.. ;ts Dot:,i i.it3 acj]Oc co:::_-r:ilge thai wzs gi,:rseei:g .-.re snoi-,-ils-_i_:t :: i

nai: :-:2i So;t: c, i,i: I sl:-l:si:J ::iie=al ca:::iaar:s ;,ai cu3s-:r,lls a_-l-:r: ::ei:
i:::=:-''. -,ut:r: r'-zso:ts c,: s:aj=o:aji::::::C ic i::ie:-,,i :.n;.:e; 2*r)-q,?-,,.

iaae 5 ci 1Z



AI

4. tr.

r' 1i

-,, .-- z: r'. ^^-,lir?ies afiet1ied ij-13 111=-1-':15-;15 \;''li]3 4 (fOUi'r \ir'-1"- Uia'5le iC i-Ji:: jD Oll
-13rr3l 't t lt*'l Ii::^:."-r'*"" :;;-" r,,rn ^-,; - 1ih io1"1-'1ir'- 1010 Cr, tre .:"' c:
:-:-re caies. Th: ::l-.!:-v;eri' caies '*e:'- ! + il:l ' 'l ):'u

Seriertbei ai ..i're clcse of ihe inlet-,ri3;1S ilai/ing r-:'iiied a-i =e nali's :-i:: -''': o:-al

ex.?'n'.lets ijr3 ca;'l3i j2i35 ;r=re l-ajJiec frr3 -Lc 3ie''/31 a'33l'3i:l=i ii Ll'-ir scor3: 'l-i ihls

poinionj,v709,,ao.-.-ug...aioia].SoCI3S]]ac.5e:ncc::.,?ii::.Ta::Ia:.kSi.c:::...lre
e):i3rial 3Xirril3l \;nei=- i/'-l ic b: re:eive:

Uni:l tliis;lr"-. -':e:e we;'- ilo:::ajcr clsagieemenr-s w::irin';ie 3oald ai' aisc r-n'j; ilre

\y'ini<lir; ivnicl ulas:;r..c]r/ec L-I.cugn,_rI3 3t --:;:es ?e:.scna] anc a: ii=es;e:;es3ljlaijv.-
- v::rrrJr: ) "-'--- I il:s iist oi :::arl.-s as ie::cli:ie.
:3!r-3S3nta-L:on ci,i:.- ?S al ul3 ll3=-ilngs. Al ihe'ilme u'5en t"lt t].',,::,:.:'^::.'

f:on: rre o:al exa;::s \^'as acc3Dla'ote io ali ocncenrei Tlie roo 5 (ive-l calc:care( \\'el'e

;.i'---:sa- :ri all i;v,3:-=-::l a='33i:3ii ii:zi a::i'c:;:c iv: l=::e-ie:i3o lr'!]::ia;:::i- ': ls a

I 'i=.i--r-- r-ri ;-' - ij jio,..-ra. in :'i13 :Ie:i._S 
'-,=_:\l/33:

g=raaa,l1' a3c3'-i:3: :a:t :r'.ai1 pa::i:s:hai a: iills siag; ijle ri-:::::iur::r :ir- r:r-l

--te ior ive and ft: cai:i:iai3 aDDeai-rng as 6rh or iis i:sl -wzs 
:iit :i-:i?t::::^:1;:l]

-\i:as noi an-uc:.oaie: 'L|lat once ine ma:k-s -ni3re i'3ceived f;oi:: i:r'- ei:i3l:a! e>::=:ie: :::et:

''wcujd be amajCi SIr.:i] in ihe ]iaeup aS iar eS Tj]e ,:p 5 c=:ica;=s was conoe:n:c.

'^'te; L:e rnarks;:;' ':re exiel;a-r exa:ii:'':I21;vei jai:: t:'ua'a;:':::=^=::;i*t":-::
-:-= i;rh ^i e=rir;,-b3t. -Lie diSaqe:::rel:S enlong i.rre 3oa'l :neinDe:'S t'ul--t. t.i" 

-:t'-':-',^:'t!a t-' u: J-'er-r' 
Iaies rlarl:s subjeci:ii lo th: exiernai exa.rllil:;s iesi

i:ieilOers v&-ri€c o1-'; ihe top 5 caniic t". "1--ll-"r,:.':.
scoi3s vvl-riie scr:-:e firi ii:at iii tt candjcaies be sc si:oiecied Seccnil-v-' iire c:':iera :ci

shon-ljstinq i-ne ',::,-ee canoioares ivhose names woiii: ;en b: oe:ode: ano ;ub:::i:"=-c tc

ihe Mirusier fol-:i::'i -,.r lnai.: -.he::rui s:ie appoii:im:-:i :i ai: jr4D ',jJas llcl a'l=-::3c

u:ianimousl),. soi.r;;carc i::enrbers fejr riiai tire-rc: r-.lu-ee carrcioates as Dei i-le sc::':s be

Dt-esei-ire6 as',.i:t iiSi i:'Oir., ii'lucl-, -r:e M:'ruSt31"\^/aS iO nialle his Seiectjoii Orh:i BOald

=ei:rbels 
fgi, i:ia:-.1= i,r, cf 5 o: crscussei airc ail l.: nani=s be a:'iai-r'zei L'v iit: B'oa'':

:eici: a ii:ai iisi o: : ccul: b: aco':iec'

L"isL Uss!til\

T:re FrOcess of facr-i.naing in -ra-,s p:'?S3ni;:lar3r is a necessar;:5it= irr'tr: ?'-:':'-c-t;-

Derweet -!ne pai.35 oaioreii-.ne. si 3e i::ai'enozairoi 13 acij:i'e in: eris -wruc:' ti'l:-" a:e

see5ng. Cn., u,ou:: il,r. *u., ih: na-:-i:es wcuid vie-w r*n=' I'IclsSS of ;aci-fr:rciii-:$ i-i 3C:'e

r'nar <inr;,1i, a ST3! On'an= iCaC L.;, iOSt:nng fteir S-lanis' 3ven tlfgUgii ihe raSU::: C': r:r:
uj*r J'*'--- - - ' "-,.:^--:::;.".," :s 3j: ma-Ke ai efo:: i- 'js'* rir=
.ac',-inci:g a:e =e;e:i r313-l:-n:n:z:io:ls Ile rac'-:i:lo'-:s 3l: 

::i-::::,;'
:Lc3essaSe=33jlsrcc'lt';;=cric;-ro-L:l3la:--:esrc;aa:h2ir2ql'-'-;l3rrr3til"'llii:)3
ccut.se ci.le ract-iirrsing r\ee.alss, ru. ii le3ar-Il3 asun3aI^i-llv c]3:i raar 

1b.::osi:::il 
l'-

=iuei si,r^-5 i;,rel: ir=". ia:.i.:ta;.'u ot in- iss:r: ci rn'irc i-a'Jre3 iI3 ag-j33f,r33'- :;-trc3SS

T::e;a:r-indg;s a.-: f:.-:a--lng -,1i:s ie;,c.-. Das3: CI L:13:r'i ognc'- i-ia' r';- i:3s'-:ii=-: ellc

:-ne ;-:sril:ioi :-:a. n: :i'ioerce ius-"ies'
i



i, /lri"^,,^'-, -r'; -;'lLIlou9ri l'13 liis1 rzcrtllln:3lll -il-ccess rir-ouer !-DMC srailei and did not conclude irDrasen"arion c, r;la:'les ic:i::"t::isi=-; ii is r-elei,a:it i:i as ia: as it u,iil eiiler su,DDoil ci-ciisprcve aliesat:3ns L:3I'n'- frcc3ss has rieiir ioi.r lhe onsei bee; ia..lt:ci wru: e.-n,.rcovsrtcnes a:-:Iec ai ;avor:.,,rs l; 
^o_isi.an.i,-rj 

au-rra;daies from a pa,-.icu)ar commurur\/j?lvIG \^:as caisso:ical ibatlt NSI =emb;;, oic nar;rake aiienpis,-c .,re:fere ra,r;:: ihe:3cj-j:r-=e;I ::cc3ss.; -ac-, i;l.ic u,as ir::::ess:: al I5e i;.,:-,.::J ==:::lqs w.i_ ri,:raei:rbe:s oi -tr=- J':a--d *'it-l u'na= l:e\/ ::riei'ai,=a a:ia felt ri:ai ii wa-s a 
=rouD t-ral -rhev

:::l:.I:1"",::: ;:::::j?I oiciars u,jtr::n KDIIG a-e aleeed ,o nu.,,. u=-.;;ro;;;.;
ellc asxs: i0 Iniair3r3 \^']-tr: :-:l:3rc'less. These r=:iail alleqations as -ii:s 

".""ar, aouia noia.ilou' io: ;::vesl:gz:ici: ci i.re aii:eaiior. uo*,....=r. r.l=ra, ;rlr.,"=r., ,-ne candiiaies,
:.2-pc r,;,.aeE r5_1,.5_ ;=.^^;-; ^-:r4-rsj wL,- irrv;- u;Lrruii a.;:: on]r,r-le i:aj 5 nanes submin:c ic:.,:_- NsC wer:

"11;,^T_ 
rh: NSI u'zs cai:aoi"al i::a.: -.ner, .r-13\,e: iii reoejve :pe nart3s c: ::reafprcaris oiie; t.tal: ile iiai jisi cinames. ii:ia.v be d:ficuri T_o sno.w Lrat ilte ],..{irisre;i:rac3 o: eij ;:or ;::ake a-.r1i uop*1;";"r;;;:e .he Drccess. Bur fcr -.:: CchesioiCcr.::aissior wtat is kef is'wherbei rne:'e is inoica-.:o- 

"h.i;;r;;ilrrr.rf.r=nce ic skeu,:.ti n?^nac.

::. ;lt:.==r.li iavoi or o: aEaulst a_l e-rluic Foup. ./,isc in issue is u,jrefier tere wasL_.-r-rt_/L LU _-J, Jul,!U-.,CS:rl rali,:); -_ *,+!JUr-a u__SOl bgCaUSe C.::S:ii:::: f:OUD.

5'3' li u'ou]d be saf: io inf:r ihai itre I<JMG piocess had some issues (u,}:.::h cc.:..id howeverbe ex'plain3c a: a c.frerent app.-ooiaie i'c:-rrn). The Fac.r-fi:rd.eis asive a: tn:s suideccc:rclusioi-. base: on rhe iaci ihai r.lrere'*,oujd be need rc ccn-ii::r rt.r'ir.,=;;;ll;.;.;.ae lisrs ai ar\r qi,en s'rag3 was rr',,ttoul i,-:igrference and rrr,as ihoroughli,ccin;l eier. l-heina:caror is thal the l'' ],st of ]a na::-res subrzuned bi. liN,IG;;j;;. ie;nale ca::diiaref'cr'r fui \rallel" The seconci acidirional list cf 7 names hac one femal: caaoiciaie f:orncentral' Th: final iisi of 4 narnes subm:ned for iirrer-,,ieia, hac one feinale candid.aie fiomNvai:za' Trus raises =: ouestior as 10 u,heie:i:e ilnal fer:ial: in tie lisi oifour come iomas she ooes noi urr..-.,.-ir.,. beer, in fie list oi int..,i.weC ca_::Ciclaies. As air:ao_rstatec ttrs courd ucbacry be e>:prainec at anorhei Drocess.

5.4. Ii :he \r;lste: ha: ,*: lrterest i; gei.:ne a :ne:,f 3i c; Hs e:imjc cor..--::,::ri1, :: ih= i::ia,snoi.lis: rh:ii ii wcuii oe saf=' io assum3',-na: ne ii,ouli har,: been sausiei vr,i..r tire i:ialiJiviG iis. cir u':::ch na-J anon? il. a::r:=b:; cr -ae jiare::ti.,r ccr:-jr!ur:r,. Ho-*e-,,e. J::St-n^6" "'^' i::=inai3c a.-l: a i-:.; :1-^r^o.? i---jor=j T.",,-. -L.u-ve_.): v!... L:_-_:IIta:=4. A._l: Z l- _:_. 
_L,_ J_=:; .l_:l_la.__. :::Lr rj_ ".r=:iiCn aS :3 u:;j:;3:1'q'ji:;' :o:ii: lssu:s lei io ,-ne coila:se cj r..rs -u, ,=-r-r..,;:;; Lr-rougr i-:lr,iG i".cl *:e ia:'- ciii- = =-.ii:rr,a--gu=e::--. l; c::i .r3= -,3 

".=-g, i,;;;.;:;".;';;
cause ciine b;ea-r'-cro: o; -r-nai c.i;a:raal :ela..icnsu:,,=rliG;:: -.;,76;s-.i-^ 1,rcoil:rusr\/er. ag;3: or'-ne ce-.a:rs a--fu-la ie e::=:-rr_i,ir-,iiir:::oc:ss.

:.:*:.::_:1."_:,:u:r,,.r as i., url.-ine: ---re:e 
^,2s ;.'^.;;;,;";;;. p:rcess:.: rai,cr c,:a pa-:lc'Jlar cancr3a:: oecal_se :: i:.,s e::::i;i:r,. i:re Fa::_:ni::s 30es rli ilo tia: ir_s cef,: sufsl--:jal:r. .{,hougi -!.lei: u;3r-3 ii:ga:ic:: oi a:i:;::s bi, in: li,r1;rlsr-_; T,^, i*_-_:__.

_:':.:= :.1::33. ijl3s: -:r:=:is n,3-. '.,=.li- u, ..r, -C-o;-=;;;;";ir-....:^.,:.'--r-)\zic'-:suc::ss-:: a:,: l:: nf: ca.is:::-r::es,. ,,r= r-;;r, i.-r,ac .-r.r==' ;;;=.--,=c=:.-:a..= ll:,:=:- r\ :-:: \{i-:s,:: s.zs:ja,-. s::::-_i:cr:.- T.,rF:-ns-,- -..= r_i:i::u: :r_- _,. i.
-a: --. i--i^-^ :.-- ^i - ---i!: __. __,_ 3_i..i_,__a. -_o. __ -i= -_:l33SS u.as .:::i::a_l-, alLO_*,:C;.,1 _,_1^=s_ e_-.---r.
_____- ;l_ __Ja- --r_ _*_: _--__.:=_ __ra_ i=_ :_ _;--=lS3 :. 

=a- 
.3':_::a::iai ::;i:::::
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fl,.=- :ss-:: 2s ic *rueille' eilui:::rr \^Ias i: icous a'-' ir:e s1e:-i c: 'j-ri \'j:
,=-raaa,ra,lilselectic:: DlocssS jS iloi ojSpr:i:4. The:;":si.ng issues r:ialiig ic i:'a:ls:a:'etc\r

::r ille qc\/3ij:ance anc lrali-agel'nert oi xGSS tvas'Jre ccre ieasol: lor ui: ae:isi:'n ic

subn:t =: seleci:o; prccess tO exte;:ral exPenise' ii ls also ibe l-easO:-r tlai -''.i::'ia:']33

.rere coceC ouring rhe 2no:'eciuii::ien|' a-i:l:li ccriuc:ec't)'iLt NSC Th::'NSl i::
howeve; ask that i'egioi:s oe indicated so ihai iirey- ivo[fi b: abie io ensur'- L-la: ijle

sho;iisiec candjiaies repi':seniei tl:e face of the naiioi'

The pc::. aI u,nlcn:jle piCCeSS becz:ne ila-,i,'eC iS a pot,-''i i:- iSsu= r=icul-l-'i S' ?'S i:'

cie',en:::le rviretlrel tlle bi*]i in tn::iccess vvas sc as ic sk;\*'ihe process i;: :avci ci a

candioaie fi'oni a pa:tic';la-t et.n.,:ic comr,luniq', ii js aPpal'erii 'nai 
.ihe Bca:j in iis

pre:arai:cn for- i|s i.:ierje'x pIcc3SS 6'-i1113 ..1.,e culTe,i'i rec:i;jinre:ri hacj rai.:r-' this l::

2..^a:rii: i.i;3pplr;:::g a fo:;rlul: 'irai:a:it: e:,ce:::lgl-.'a-roi'3::;=icw ij'13 fi'-3:-. 1li:-1{

."r*fl'r=.ira--i-a,r c:i:::::i"=iir Lti i::'- scc:':. f1e Pzrai c=i:.:rngi i::a':l:--r *':u':

iA-{3 3at-r Oi*r: 2iiir i2ir9-1iS;e O:'ai3:iDis'i'l it=.iU:::Oe i:'- D::)1333 li i1-'' '';'2"

DiSSeni ,,.ritin ihe BOrtd Si3:'Igi il':t 'l: -reie:+':Cn Ci L::: IcE' -< liaifleS iO- be cui ::' :Cl

=riraqr.ti detern:inarion ci'rliree aames icr .',;esenrai:or io lhe l'Lu:rtel Sor'e nei:-5=-:'s

cf rhe Eoa.i feit srioiig!), ',hat ihe i:a:'l:s rlcij] :i13 ::t;:=a e>-a'=i:rers 0]-:h' ce incjud:i :':

rl]e=aiiisofiheiop5-cancioa,'-scfileoi'"iL:ierv:e-wSc:reEoa;cne:::'}e:s'we:t:i-'li:
o-::::ion rhat ijle =,ri,r. iisi c; i: ca;:c:iaies De s'':b'teci:o ic agq:ega-'iC:' a"=e: i:'clusic;' c'

;;';;rk=.=o,.,.... r^l'::ten i:s, (=rt:rrai; exanine; 'r-'ihougn' it ts a:Da3fi-rra-' i]--'s i::

:rseli i^ras tc,. a i:iajci dii,isii;: issue oi c:sse;:t as oilj\/ ca-nciiate iu:'l'ber 5 
"r 

:li: tisi

ce.c:e a:c:;-g.:,: exie:ral ey-ai::tne:-s =a:-i-s lirc"'31 icu:: i-ne i:s' ic'be '=::ac=: L''

anoihe: cainiGaia ii,ito u'as ran-k-ed Deiwe3r ::u='bgr 6-11 \r:'a'i or;'-' o; the Scaii Irrelrf'-:'3

dio ai drai s;aee agl'33 .3 l-3ia:.1 .|E iist oiive ro:r tjre snon-listing oitle rta:-i'-s 'i-ci:'' i're

oi-aj i:rie:i,ier;,,s..{i-iirough rirer: a-re s,-Ls:icici:s:;c::-,'co'j sides oii::e nci;v soiit l:calc ti:aL

ti-ie:-e ii,aS Soi:re i::teii=r="aa -,1''iiii -rli: f1'lcesS. ine f:=car-:-iiOnar;" ll'l3asu:'eS a'::l:ed i';eie

v.:12?r?i as sulici:::-|. ic ailc'a' c:l;:n':a:ic::'

Th: n:ai cr iss"re c.l cisseli ivirni;.i ilre Eoai-'i :emaies lne na:r:::r oiselectinq iiie to: il::''-=-

;;;.;L. srL*ir=ic,,:c tr: lri:;iisr=;. \i'ilieleas sci::e Boaro meinbe;s ii'eie clt:"- c;::'c::

:hai'rle cair,:ioa'les rn,iril tire ior'ihi3e i3arir-s be su'oini;ied' o;he:s feli'":ar i-llei3 \^j?S --:33';

i,--, hai,,: irle enir.r-e fir,e sub-i ecr"c to an agr3ca-[oon rreiiin-q process io oe-''-;r:i:r: -'ir: i'esi

ihre: lai:les. r;re proror.i c:rieia fcr1i;al o=-iel:rrnatj3il *r3S sala:-i':-3qu3si' i;'i=3'--::i'

reDoii a:rc:-efe:'ence cj::cl: r=-si.,jrs. Th'- iinzl seiecicrr c;iie:tor' is l''ot ir issu: aS al'

Da--ues agi.-ed On ih1s. The :SSu: i: c3ntenii3r tS irl'--i-l3i ln3 =n'il: DSt :t : -wa: l: o:

SUli3:I3C'tC tlte SCi-,:iiny Oi Or.i ."'L:r: Car3ijates i^:-'i) Ll3 IO! -;re'- 
=a'-iis 

wel: i: ::
i.r-rnet sc:.uiinizec. Ii aopears,o th. Pa:rel oiiac:- f.nie:s lnat eiiu::c oiscrlniralior u''2''

nol t-it3;rajl cause C'idliSeli -;!ti-j.-::, L.he irSC ai r'nls S-'ag:' tntaS::e u:l:ei);"'tng::aSO:: f::
i:s:si:nc: o:r apDl,vi:lg ihe irai a:-i-ie:ion ic alt .':ve sc as ia'D:'c;:ci: -as r.r-l-;31'3s: c: in:
::rniiri -,121? Th2 

^,ir*,=, 
tC nlS lieS ll ilr: Sclu:in)' :iihe Cha'aCiei Ci i::: lnc:-.'i:ua] :'Oat:

:llgJ l J

=--;:rbe:s 
a:i3 uteir susce':ri cii:i-' i: cc;-:!:l::l:s3

, Gi'i iire iss,l: as i3 u,5ele:'-oe lr'{,iisi:is acijcr (:.:: a':piin:ilq a neii' i/l)-r'r \iras !'jl:'-: f1
t;;ia 

iauc:::is::i ei::ie; f:i a pa--i::la: ccrr:rr.:rl-r'oi for a pa.-.ic:lal:r':''"ie-:a' :-:l:: z

I



:.i c

pal-ricuJar ethni: _srcuf, rie Facr-i:rde:s noie -ile ]vl:aisrers concern ri:>:;,:essed ai th3hea:"'-=rg) ihal "le tosiiior hac b:en Lloccupiet icr ai;icsi.r.;=-- ,i. ,..ioc .*.irh:;
';ri::ch it ir.:as iecui::d that a substa::ive \{D oe a:poinle:. fi='u=-.,.i'a"..r, L\_ou*,i(-)h4G scuEiec. rrus p;ocess alihouer ha: been prcgessi:rg .,=il irrJL;. .*:1"*, -.6ihe board'was ncw'spiii. into a."-oo.o=ino "jrlac N^jiner sioe as consllL:::c coul:procedurall;; con:ie:3 ih: iic.er.. rr:';--;.;;r',;. nSC u,as or :-r._ or: s: je u,jii ai:.* n:erabers. u,hiie -,ie acii.,:q Sec;e:a__r, (so seiectei for pu_cses oi.:::e:;u,,_..:ierriprocess- as ih: aciirg MD was a canc:iaie a.rd ihe:Eiori cculd nor sii iirough r::eprocess) \^/as on Lhe oepos:ng siie ioselher with sci:re rr3;;;iDers. )i._ijie; iisis::rese:ri:c'by ihe Ch'irn:a; a-,ri L'1' rhe o:sse:ii:ig g:cup was a :resenraion o. -.ne NSC as b., rau,alc ir"Jousi guioeiines snouiC be consilrui:o.

l:e co::rrlci Iactcr was -,jai _ne i naa:s \,3:3 ail ageei uDon. Tne -.lo:e; fr3Se,iiilor-.iol'ire list oi i nai:es as'D-r'law'recr:i;e1 'was r.-r.l cu=i-.:cn..i-aoi"uin tr-r. r--.-n ^:ii-i ^-(salaq, e>:pec'"arioa. r:.,:s=.:\. -. ,.r=..=.,.= 
""..r_.1. 

-*rJ",r_ir..;r,iJ.: ;+;=, i-;= ;;iisr ot 5 ''rad ire u'as ieft'wiin uraoi:r i:e cc:sidered rre best sui-.ei cancica;=. Dii le do sofaliJy? On ihe iacs cf ii. 1,3r. The issue of i:e M_,,s sala:.v h;.ci been a =a-ior caus: oiccncen Cu:i:rg Lr'le -r-3llui3 o. tthe i-; i"D. ii -;ouic have bee;-:_=:s:o::s,'oll c,i,_r: lcaidio cffei a saiar.v thai -wou.ia lake Lne=., baci.r to rnat posirl,rn again. \l;-r";-..ijon ieeal),vccrrect? He dic nct follcu'tire ru.les to ihe lener, Shouic he have tri.-c io iegcncile iheo:posing sjdes ano EeI them rc cornptets te iask ai har:j rarhei:.:rar has'.en ic a;aolni? ]r

]::::co:isrcieieC 
ociruc:: ciine Fact- inders that rhis.wouli nav: beer, -..he besi i;ecrior

E]\E.RGtr,NT DF.J,C]IO}i

h s'.rn:ma:]', ttre Faci-iince:s ccnclude tra't et.i:nic discriin,-,rarjoi: eitrei i,-- ;avor of oragal-trst a pa-rticula: eilri^c gloup oi person ce."L-loi siajla ajrc -Lrai L13 piocess was la:eelvcol.eci aed a verr' ;nef ponion is le* fo: ;roirel cc:iclusion cf tne oro..r, *J;r-;;ac:icr or rhe \l:rds::; ir., apoohllrg a ie,^; IyD rs ._ri:.lij.,:j-,, ,. *orr'i.,-.rh-:* sloc ci tnrsj;:-r :ullj: i:s.-:ill,crr. .r-) .rcugh e:n_fi: 30:lc3:ns s::s,sr:: =aa* ,a,.=',1_ra=rr. *,ra,
a-q:eeC upor p:oc33'jJ3s \^'e:: ajociec a:ro lroL::L. ihe i:nu:gs 1,--r: q3nirai-.',acce:iec.
I:ie Panei fe:O;L-l:niS ::C::ii-i-r.l ;.r:-,ni,rcia- -j -L- :::-:.":-:;^:-*:
ri:-r:;1:er'jon oi ar -J.r.";"",;:;l;:;:-=:'..;";'.i.,,i;X.,'J.r1= 

---cu3n ih:

c c hr CLLD Si G Fj j'{.^r.}is Ai\B F, -r-, c G },GGh} A TI O r.i S

i:;s:r: s3c'r-3: uat Ke:'.,a r-s a na.i on la:griv spli: alons e,-;:::ic ei,isrors. N:ia::i,e e.i::i:
i::l::es-.s le: rc.i:: at-rosi:iz:icial 3:--ai:-r:,\^,:i c: o: gi\,e=-ce r.-rra=,r. rr.,. -,r.
-r==d io c:::scicusi, a::c a:-.ir,:.r, ai:l::s -regaiii,. ...-,i.,., ,._-.i.-:=r], ,_ 

-;.:=r.. 
;.:::-i: :3so::res. n'aj ,:e::....-ia".l .--.*l-: :a. ^-o;-re,- ..j 2 ----2i6-- ^^-- j-^. ^- ---

iu......- al;;J..-.r= ;",:-;.^-" ^=^*:.^:l]:t'ot 
c'- c -'---':ra:r='- -!----'--:s:ri- '|n:

--JJ --iL-i. a_:,_. ,_l=:.SSlO;. 
-:13 Ilalr:.ai= -- :-:. C:;,:Stl._.
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C.c:r::jssioi: cc:ltes ai a:: o::oiTn:le::i:le:.:: il:::ac: c: -"13:reui Ci::s:::::icr. ii'j:ici'- lai's

e;::ai:as:s cl::a:icr:u:14l:g arC gCroc 1:acie:sh:: ai:long Cti-.r3:S S: zS i3:I:,i:iCl3

;ar:icipaiioii b-v aii. ?:roeirtici: piai's a l'-31r -ai' ij: lic'motinz ieet:::gs o; c:scrnilar]o11

aloirg el:inic liries. The hue ani cf\/ alat ue seie:rjcn oi-Jre I(-EBS i*-r izs cre3.:3. i:: ;,e

iecenr pasi ilcicaies ilr: e::i'-nt ic -wi:icl e-Jl:o gonslderalloll i3 pubiio a-n:oi:1:fieni

coni.itir3s ic De a-r'L issu: ci C3lcgrr alo Ci',ris:ctr i:: -ti-:n,va. Cthe: -r:-.r ti:e ccnplainis
o.rh,-i:+-i ir;,-,= i,rl:resiil Cc;:::ssicrr c:t --i'le iss,Jr-. Ie -*::-ear ii aoses i. i.:r.iel '::-u'ic-.:::5'JrJ:---Ll:vi L- lr- vur:v

-5e :a:cl u'as :'3asoil =;cug-l-- 
::i t:is ;ac: i::cirg.

:,reQa:ria- -

- I /i\ --a.a- +'ae ::3C3SS 
':e ail,:-w:C ,C CCilSi"rC: ;:OCeC-;a---" l::: i.-e::l ila:lesI ... (:.1 - lic- :-lv -

S-iloi:iisr3d foi r:'.e:-,,i=-;'S b'- subj33l31 io a*1oite; i:t::-rT e';' :I3cess ;i a.:i irroererrielr

boi-v sucl x 1r,{:=sr-;.' cl Sia:= ,.c; }':rlc Se::":ce (ioi:r-,er D?M) l; is :rcl :r:oessa:-')-"

cis;:imtai:31 'nriler a lr4iusrei a:'Jclii-r-s to a se'r:-ici Dosiiicl. a;=-i-sol l-cn.is e-ru:::

cofitrnu1i]ry, Hc'ia,evel g:v€i1 -ire lasi Fraclices ir ti:is rega-11. -e ilrocess t'i s:ci: a-:

eveni-;aiiry nust be seen io have leen t-a:rs;:a,-ert a.i:d open. Coi:fiielce iir ti:e puciic

lnsiirutions, ia:liouia:li' olr= cf suai: ir::lcita::c: as rre standa;cs boci' is' irrusi i'e

sus:araei. Sec:to:: i: (.!'r (a) (iv) c- -.r= Cciis:ir,t:or;::,vides'.1:a: -L1i 2E:h3i1r-r/ ass:slec

i-r i S-uzLa cificei iI:.fS: -:r3ho:: p:11:: c:eitience::, il'- -LnLeqril.\; c: -'i:: ofilce lr'a:icr:
'ouilaing:.equires tnar ail feel tlar i::ey can Jariiciuare:-::;u'ciic jeade;si:: a:rd :iiai erruic

colrcei'ns r,,,i-:"] lcr -T[iG: 
iilei: a:',.iil:,ci. ::r.ariiity ic sc;a-lcipaie. Tire ]rTSC plocess was

::nafilCUSl," aooei:t:a AjtC :iOC=C,:lal ji' cC-:Cl ':l;ii -rle :O::-: :i Sel eOfiOrr 3: i 5

:a::::a.es f:; tt,-=:-;:e';'s. ]il:::o'-rcs3c :::.::l:sii':;:3cess:'.,ck :': ic:::::-'s lio:::i

. -::^ ^__: i:*j- --,-^ - ^- I/f.-\ .^.4 i-==C ^-i ^---.1- i;;",,a?- -rr-< ':.i':a: at]-* Ii=r- -_13 ll:-fC3SS C: lf3.ln:\L;lq = it-):'-': l\-1.f,'] cr:'J e:.!

l;i::f =>-:cu:re cf ;;,5-:li3 tns.:l::tc:-- :::'- z-\t)--':?-:.j:-.'c,, ai'3nl:es La s-L3r; ani l=s-'=;::e

selectio; :rtcess t"a',,aa :co= fo- r:a::1',.iia:iol D:scr:=Lna-i:,n b-v ..-li: s-rale a-iong :'-::--i::

iites is oit-.ia!,/3d 'snci=: Secu':l- :,1 (+\ o. -}e Cr:sii;:rlon ano Sec:ict' ? cf tii= Nar:c:ra.

C.cti=sioi: a::i iaiegrlircn Aci. vl-nii= apl.-;ing o-,-h3; St.ai3sles lc ouli:i'are a cujiare ci
3gi;:lj1-v a:tc na:iomro:. cl:a:::oc3:ures::tijsi be aaoDasd rrai u':Li cJ:: a cnecl: aiailsi
',ia co:n:rcn ieliencv t,: ciscri:r:rai--. --, acciiioi:. -i::: selegio;i lrf,ar3ss :-' -r.]]e '']r::l:.:

=usr be a'Dri,: i"ol =".t;t-;." ;a -;. ;t ;;., =r=t==,,-. 
i. =3 loi.".'srl is ger::a-r1

,-oc-rabi: as \{-r.

P=o=



;'.2.(iii) i.-nai cperarj'e g-oidejtne:s rrcvjoec rc: cileaa oiperso:: qraliiec::r sel:c::cr
io r::e boaros o: pubiic lnsur::ions. lhe boris c: pubijc i::sr:r:i:oos pja-v a k-.-,;2;16
t=:pcr-.all Li ofenng ciirecijcn to ihe :nanag*rent of Lnese insi:l-,inons. P*sons u.ic noic
suci positjons musi be persons oi i::ie5;v an,j not s-rsoeprible io iiarupurailcr. lj:e,
pn:rc:l:s or Section l:2 o: r-ae coas-.irr:-.ioi r,ust reflect in ,u.n 

"rr,."or,.. 

t'-

7.2. (iv) ltat'r-ce redl facts su-ouriing i:ls issu= SEtsS \{D seLeciior procsss) :,e =aoepucL:c'.c Ciffuse -r-ne oi:eo:jon or nisdlrection rn public:hat eth:uc c3nceirs,roir:r.;iue ro
g':icie govemance rn tiris co'].i:ru'-v-. ii is i-:lo-e.:lt l.itat pubiic iisoussions b= i-rfcr::ec so
Lla: -lle la-rn'*nat fi: cour--'-v=- is adoptj,rg oinor., qscn=::a-.:cn alcne::r:rc l::::s n,:l le
si:ew'ec c,t, nlsrnio:: :d assunr-.i ons.

7.2.i".1 That cleai g::ideii::es oe d=ireiopec ic ci:ect :ne inplet.*le;--a-:lori cf ac::n u.:1,i::
puciic insiirudo::s ro adc.-ess el:n:c reDreSer-riaicl i::baiances ii:::e r^rcr-t-fi::e. S:c,.ic: ?
(:tci'-:e Naiionar Cohesic:i a.-icl irteera::on.tcl iequres -,-i-,a. nc,nore ta:: a -.lr:d of i.,:e
--^ j5 

^- ^- :- ^lj:.-.'si:.rr ar an tasarurlon be rci:l one e'Ltnjc goup. Ken1,a must nr]ove lr !,rll ir3. v l-] I
r.n$liuuons wllose workicrce appea:s io repr3s3nt only or-r3 corsjr.Lnlr-y Hou,e v,e; c] ea:
rninC nusi be hai to i:ts ia:ro;aace .:nal

--::ecu-Jcr_ of ine r.ari.ate oirhe i:isr::uiron.

Signatures

)i. Vizal eacio lJturrjia, Chai::nran

i^r1..j.......
it,l 

^\l ../

-i::::'..

ccr:Deience oialr3 ln ensr.::--rg eifec:ir,g

lvlar' Q1r,3ng:. Vice Cha:,=e:scr,

Corrm. ]'.:. .ri:=rec Yassin

Coriru:. .l-ii ce li rien;u

Co=r:. f a..:i:ra Mclainsd

Conu:. i-aiai,ne i;aoo

Comin, .lane Iliano

Co;:tr:. F,:i,. la-*relce BeEtsi

C cc.-n. lviili :* L-ran ga

Sec, iiassar lr4oirauec

t,aie: )r Ltl ltJ

I)-

S
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Pi,3ox a05il 10100 3?C
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lj.oi .in'l. lvfoi:ann e: .A-ie]'

Cnai:::ai-,
? e-.iianenrary Ccmm iaee on E'q'LIr i Cpocnun-i:i :s

lleril's Chambe:s

N a:ional -:sen'o i-". Pa.-iiameni 3 uiid::gs
\:^:-^-j\AI, JUT

/ licvenb;: i0i0

iatecnone
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r rcl,

- isa 1: 2333lCC
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" C ShIFD E\-fL{i & LE G -*{ r'T Y P?'j*i'AEGE} "

Rec:ui;meni cf Maaaging Direcior oi Kelvz Bureau of Sraaclaris

Funhei tc rnv aopea;ane befole rhe ccillxlinee on 28 Octccer 20iir' :i'-ase iinC the docunems

:equ3s-r3d b)' tne comrfl iir3s coniLrirting:

I Tlra 3cnrractuaj terrns un:i3r w'hic'n KPN4C \ras i3i:inec'oi'iJtsS io oroi'icie assisiaroe in

the;ec:'uitmeni fci the pcsinon of Ma:iaging Director. Pieass iili amachec a coD\/ ciin'
cgn;.a;: ani engag:m3At ierLei. fOgeiher E'iih me r3ie\/ani cc=3Sporrdenc= on Conli-3'3i

r3\jisio:t -a ugl-;*3I:-. cir r3pon oeiivery d.zte oi il. iulV 2lrl a-nc coalact 311c aat3 oi

': J'J]ii ;! - U,

I Tnai KPMG :rscha:gad i:s :-es:onsi':iiirl:s unier L1"- ccn;ac-: enc subrnitte: a itnal ieccn

inai rnoiuiel icLr,3irsidares fo: ccnsideraiiorr'by ure NSC fc; dre posiiioir ciir4a:iag:n:

Direciol. iil adcir::-. w: aiso Diovids3 afCii:]3r t:f3=- *-rriiaal=s anci "-x-Di-3:si-' s-ta:3: ii'::

ri,= iil:rot :onsiie; -!:l3se ro bE o':aiileS ior il: pcsiiicn, Tires= addirional :on::a i::"'

caniida.=s wer: being p;oirioec a:-.fi3 r3qu3s-. oithe liSC -r-:raoh=d is z l=;s' r:o:;

B=3S czr.c'-_ iuii Zi:lr -;'rich acioo.r,ieiges :'e33:ilL c: --ne r=po-- 3cil-i:=l::a:iills

belc:= z iile3tr::: i: -,:: NSI o: :l i'::r,. ac adco:icn c'i::l: sar,e. ll cti: \ri3v'' tl:
I-33OIr:iIl3lli=a a6;1-,aaa=s r3p5?s3:il:: --,r= iir,e:sl:.,' oi i'=i---',a ;ase: cl ;:e;;--'

l Tha: Subsecu--:l::3:Ire f'-rfo:lilan33 I'lC 3i::i:-" o: ir: oOa-a3: t''-:,j: D'Jl-!c:i=' i:

i::minare l:-ltiC'S ocn::aci, .e.iiacn:: atr-= 3c-i j33 cf Scine :3r3s)Cnci^-n:: b=:ween

i.JldC an: iEtsS c1 ul: Dli=oil3: L3:rr-l';l'113r-'

i;. aa:i:ici Ln:3c:tinirL3: aisa':3suesr=: ei'iisncs c'irir= a-e;rlr=: inr=-al-3i1cs iL lre

:33:uitrrren: Dr-C3eS: l-.':-n: ly'ir.iSre: 1^:a:t,e: a--3:w: SEu3lL3I:Mlq:.l'-:'Jn33:3a-l'ot'O'-t:

l.r5s jcsecrio= OOuci-loiv,'ali:-. ire ilzeas:: i-=s:crsi:ie Ili CUi '-'^s:-iir: S3l s3rjtL S'-;-''ltres

an; u.,h3 vra: oaii3: IC z Il33:i:lq n1 )":.- -sa.;.er- lJria5ai. 1'''-- I'i:ia=ai 3x--ires:l.''$ar'?C -j'la: ir=

;j-:3r:3s'-::irrq --n: it"l;:s::: i:. -':t::=::'-:i='-:L:::-: iv4=a-g=g ):'-ec:3: a:i:-:s T--': :'::'e:

c-2r'ra'r: ir j-orr ,rrr: l.zi: ?l:ha.-: 3 Nc::t'u. n= --c::n3l C?'t) aac ilcii:;e." ?a=3: \i'ilc \i'2:
)!a-rlrrv^.-

i:i,i:=d:C a i:3g:ii: li :i'l3l,I!r,tS---:. .a-:.:,a: in3:.irri.. i::: l"i.f:Sl= S-2=.^ ii'z'l ir: 1a: ??Zttli'-Z--?

:::3r3S:3: i:;=;:sr:''3: a:'I::,fc333=::: =3-ll:' 
-J::z=r=::::::-t:i:aL'- ;:'ls is:-r:;a::

- j--- :-.::,,;;-.-: "--.i---i ;:-^ --= rr:lllJL f\ :-13 JVi-:iS:=:.

:: aa:r?la:
r: rvu:ie

r, r1'
cLdifr-*z-;o/ I I / -ll lt
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1 oo hope tai -,nese u'iLl zss:s: te ccruliiee r, i-* wcrk, Pleas3 oo lici hes;-,ai: io con"ac: ne f
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Hon. Minister

PS

23'd Septenrber, 2o1o

TNTE.R-}.{.4' MEM
"€. #-Ffi,'##,ry,q#f,

M! NZSTR.Y OF iN DI.J STR.IAL:ZA?3CN

he&e

REg RE€B SF ffiAp€a&flw G D8RH,8?E R - HEE$

I crn in recaipt of the Adhoc cornnrittee report on the recruilment of the Mongling

Directoi'of Kenyo Bureou of StonoorCs (KEtsD'

From the repo* ond whot I hove been oble to gother on my own it wouid oppeor thot

there hos been no finol velting of the iinol five (s) csncicctes'

However, the foliowing is whot con be conclucied frcm the i'esults of the iive:-n
1) Abdi Kodir Omor Aden - KEtsSs o3e, MqrhtE*) The icC thot he wcnts to

tshe o -roiorY cut is susPicious'

2) Evo Adego oduor - KEBS o15, Morh: 6gb cui-i'entl5r woihing with KEBS'

AssociqtaC with the former Monoging Direior'
3) )ohn Mtuto Mruttu - K=85 o19, Morhs 51!!0. wsnls tcc hish c sciory o; t':z rn'

4) Joseph K. KosEey - KEtsS Oii, Msrhs I2orc. Acpecr, tc hcve sti'onE finsnciql

monogenient bose,

5) Eng. Michoel ochieng owino - KEB9 o25, lvlgrhs 530/o. The scor= of s.lolb is tc:

lotr"' '/'

Fi-om ihe foi-egoing, i: would oppecr by eii:'ninc:ion, :he rnost suitobie ccndidcte is

)oseph Fl. KosgeY.

i rhei-eicre opocint hi.n the Moncging Dir=ccr b; Kenyc 3ureiu of SiinCsrs: (tiEtsS)

wi:h in:rneiiqte eifei ' ' .. '-r"

!-t CN. IJ..F,I (CSGEV

HENE

##ruri#ffiTi#"L



ADtsloc-6o[isffigTfEE,gREpoRToil.t?.!iERECF.!..0ETnfiENToFMANAG0NG
BERECTOR' KEhIYA tsUR'E^AUS CF E?FINDAEFS

Eackgrouand

The l\ational staircla:is Counci,l ct Kenva Buieau Oi stancai'is aoveri'sed io: tne

ocst 
'n 

ar tn.: cali-.; ne\^/spapers. TnL cicsng ciate for the apoiicalisl-x' vr;ES

lnd-icateC :c ?:ru Sept==rber, 2C10.

A total oi 7+ appiica:,ts weie receiveo' Tire Narional Standalcs Council

arDootrited an Ad.hoc Ccrruljltee ic shorr.l-ist rjre apuhcanrs as Per'J:re rndent ar'd'

;IJ' .dJ:;;r^. r:cuL ''|'e appiicanrs' -a. 
shortl'ist oi i5 apPlicants -\r'u;as

plesented to tire Naticnal Standard-i Co-.rnc1l b,v 'Jre Aihoc Ccm:'ittee' The il

sho-llstetjapplicanrs]^Ieiein-.,itedtot.Ireinterr,ier,r,.}{g.wr3tle],4ottneshoit].tsta:
ufpfi.ur',., o-ii not prese:'..t ther.nseives :or inierjew'i:rS

The Adhoc Commiilee =who c.id tire shoitlisti-ng i:r consutatron withtjre NSC

,leciciei to i:rcluoe iiie tr,ee (3) serving KEBS d'iiectors v"ho had aiso appliei fcr

tire post, uurely iol p,r.rpur"r'oi t'ur',s:I:'er',cv anci cornDarlsons oi canCiaa:es'

Tlre National Stantlalcis Coui.rci.i ir..terr.iern',ed the ].1 carrcliaa"tes over 3 da.r's (13s,

l4t,anc 15,h c;f Septr-mber,2010) which resulted' rn a finaL list of 5 quaiifiec

ca*di,jates ani i[g-y, rzrrer€ to be veited to gei the best three (3)' Horn''evo-r' the

Chairmai-r made a ruling rirat the fust tluee 6e pickeo accorii:rg to mailcs scoreG'

not accorcling to the vetting criteria as earLier ug""d' on the 15h SePteraber' 2, 10'

The list of the 5 canciidaies is as iollows:

-i o//U io

56o,o
-,d

O= /a:
/ aO/
9j /q

-)._' .tc

N{ar}<s

Marks
Niarks
\4aiks
ldalks

- AbCi Kadu Ornar Aden

- Eira Aaega Oduor
- jofr. Mruta M;uttu

1. IGBS 039

7. KEBS 016

3. iGBS 019
a l/E?C Ai i). i\-lJs urr

5 KEBS C]5

- a----- a^4.
1. IiD> U-17

1 k'-3\ltlf')
^ r/--- n. a'L K ri:lilv

- joseph K, Kcsgev

- Er.g. l/tic,r,ael Ociteng Cut'irc

(^rn rl'r, 'f il]r 3! Ser:e:n'ne:, 2Ci0, the }{a*cr'ai Stanoa:; Crurc:l irLet an:' li:}:e: 3

canei,laces based o;^, ihe n:'alks scorec as a'ove ani Estea 
1"'ooo.'= -

- Salatr, reqi:ested Ksh 90C'00C
-.\r, n^^

- Salari' iequesteci Ks:1' 
" 
u'-'''J'-'''- 

Ksl^' 1'31i"{' a- Saiarv requested
1 f\ O/ :-.-?aa Ca
IU /c L L!- -or-'"'

Copies ci:rerr acacier:uc. p:ofessional and' tesi-'rcrua1S aie here'l'r"attachec

From: Adhoc- Cor''r:r:itee

-Ai':ci Kaair O=.at A''idn
- F ''a Aaega Ciuo:
- loirr }dt-aia \&uttu

t
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,nts l.:l::rn:ni iit:l:ir;a,r:t :aiis: ,il: l.:.:i;-a:;,,; rs :iii:::o i:i:: ilrs l jrr ir4ar:l-r .

3ur:=i 0i St:niaris u P.C 3:: 547:J-JCl00 Naircoi ii:n;,a (her-:i;-,anei. cali
anc (?lr4G Ken'"a oi F.3 srx 40612-0ci00 Nai;-ooi iieru3 113.3;;:i=i:ari=:
n=-

20iC !,r :|lc :,:i\rr:e:t (ent.e
aC 't5: lli:nil :; ii,: :r: ::-,
"tl;= l:nsult:;ri"l :i :;r: :tiei.

*"::i: in: :iierii wlsiss i. 3ncaJ: tri: ionsuiianr io )enon-i :n: s.i,,r:3s s:r cui ,-r:i:in (i,er:ri:ar:: i:fe;i:ct: 
=s 

"th:,'Servi::s'), a:c r

wl-1=.,r-.lS in: -o;rsitigiii is wiliin: i! ::ncirn th: sar: Sei-vices,

l)-rA/ -'N-;W ,;:r-1=:.4: lii: trl.i;l:S i,ei:!v a?r33 as icilcws:

i, Sen,r:es i,re i;nsultaiii saaii pe;ci-l-,r ti: S::,,ces sl:ciiied ,lniei S:c;i:n r/. l:i_ns:i P,aiei:n:: ;cni:in=c in Ti,= i-.:uesi -ci Ouctaiicn i:, C;nsuii:;r.:y
Serv'i::s ic::.e:.-,..riiniei:i C,.,liiet i;:acutir,: li,r::r ic; (::iv: 3:i-a:; l;l-^e^^--^.ri=rla--1s. r,. : lllr: rl]lSi-i.)ili 3:rll,i:,,lJ1l /,,:ir: :r: :::.m::::,,,
vviic:, :::un:n: !s r::: ::. ii,i=::ai :a.: :; :iis clni,-::..

iii t lre ,l:nsul:: ni shall oi:yil: ti-re
;:,-s:nn:I", to o:nc:n t:r: S=i-lic=s.

lne Consulian: srail sllmii t,: Cli=ni t-,: i:por.is ?s s)e:iir:c ir tn:
ccnsulian: s iecnnicai pr:posal u;-,_i:; in: iitie ,,,Activiw (w:r',) sci::ur:,

in's Ocnii'i.r,: snall provioe z schedule :f activities wnicir is hei-:bv:oopte:
as ai ann3x tc tnis ccnti'aci anc whicn shalr s:i oui tn3 asriviti3s i,l o:uiiei:r::l ani il: ir:-,e iin=s :h=r:ri

Tl''e consuiian: snail leifom iie s:rvic:s ounnl tn: penco cc,irnr:ncin: oii
15in lMarcn 2',10 and c:ntinuinc t;ii-cu,_:n t: 2li Mey 2i1i or anv i;3.
:=nocis; as aa)...D: suls3o!:n:iy a;i:=c ;v i;r:;aities in wntrng.

ioi S:rrc:s r:ncir3a pursuani, t.,r: :ri:ni siail cav th: C.cnsuriani ar ancri.li
n,i i: 3x:33iing Ksns,1, 4gg.336 (K=nva Sr,iilings On: Miliicn Fcui
riunciec iighly Eighl Tnousanci, Tnr=s riundred Nin:ty slx) sius i39i;
v"r'T r'rrs am)uni has b:er, :si:biisned 5as3. cn tne uno:islanoirrg tn:i it
iirciui:s ail ci iir: ccns'-rli:iii's::sis a:,a;rfiis 

=s 
vreil as an\,ia)i roi13:ircn

;a: il?\ :: inocse: :r h: ^_crsultal:.

iiii)

r.j ,,r= >.,i=..,lJii ti _tav;l3nis IS S:e:inea O:l:Vt"

- /a0 ^-.c _-ic lr SiJntn! f,i ifie 3ii3-cl_-; rSfl anl

(iv

2, Term

3. Payment i)

lti

c :10; ,,::: ir: ^li^..:;': =-=i-,- ^i:-- -:-_r -_,v- /r qJUr Ll r= u,j=;rr j :=_=i_( jr r,i= ri; ra, f=1f,.:., 233:ii::t: i: t:: :ii:r:.

==vn:ii s;ali l: mac_= ii, l.=nr,: Sniiiin!s u,i3ss:ti:n'ts: sr:ciirec n3i ;ii3:";--:-.-r;=r illi,;jj ::v: i.:lifwri: si:il;:Sior, iv il= -_::s.;l;ail:; 
i;rr,:ll-=: r;

trSlt3a::::::i=:ii:n;.. i: :.I:-S l.:es,:=i:v:a. _:?vn:n-^ l?!,f,ir: tr..;rii ,31 
::,,sa;:i in: !!: :ai: ;==;; si,-r:i: lir:3i=s: slali :: :ai: t: tn:.1:nsli;ai:: i::



I Drn ian;

i f-t-:----;i^^
.aUi:illl:>lr d!lUll

:.7an0:manc3
a;--r^--l-
JLailJ=i U:

6 Ccnficientialiry

JWN::SNIT C:

^^^: ^^, ^j ;^t^.tr3ur !.\/ !r'-cic!:, c l'313 thi':: l:i':=l-,ia3? iSlilS afOV3 ti'la O::v:iiinA

Ceniral lank of Kenva s a\/erage i-aie for base leriing

I A^^-,.1i--.^,
A. rUUlJlllcl-l

K!3S iesignai3s J. -c Kalo as Cli:iiis lcorlrnaici'. Tits Scordipaiorwill b€

responsiDi: icr tn: cooroin:iicn :i a:ttviti:s uncer his loni;::; 3nc iol'

receiving anc :roroving invoices for pavmeli,

icr pur:cs:s cf accectance anc :ooroval ci i-aoons ano:i this ccni;ac'' tn:

cii:nt hei:ny'o:sionai:s Dr, Jacin:: Wasike wno snall r: esocnsioi: ic,rtn:

a:ceoianc: anc aporcv:i oi tir: r:cons arr: o; cihe; :eiti':i'a;t:s.

Repo*s

ihe r: ons iisie: tn 'icnsultanr's R:oo;'tin3 Oiligaiions,' snali g= si.ilrnittei

in tne course cr tn::ssi:nrnen: an3 wlll ccnsttiui: n: casts ici the

-^..- ^^;^ucyl, l:i rl':,

Tne Ccnsuiiarl uno:naties 'ia, t:icirn i:,: S:r'i:es wiih :n'- ;tigtt:sl

stancarl ci :r:i:ssional anc :thtcal 93rilD€t=nce :n:' int:gi'iiv. ine

Ccnsul:ani siali crcnptly reclace 3nv e:nDloYees assi3n=C unc:i'this

Contracl ihai th: ciiaii consicjers unsaiis;aci:ry,

ire Consultant shall noi, Sunn-c tne tan-r, cl ihis Ccni;'aci anc wiiiin tvo

yeaj's anei iis :xpirailon, disciose anV Droprisiary oi' oonfldential infon:aiion

reiating tc tn: S:rvices, this Ccniraci ci tne clieni's business oi- cpeiattcns

withoui tna pi-ic: wntt=n ccnseni oi th: oii=ni. Trovioe: tna, tnls claus: o:es

nc'i inolu,:i: anv iricniiatic;i v/nicn:
.is:i'i,:r:an?r De:orres genarall,v kncwn to th: public:xceri hv rE3SCrr of

,r=3ch bY th: Cons'lltant;
.was avziiali: t: ine Consultani cn a non-:onf,dantiai basis orio; t: tne tim:

:l its ois:t:sui: nr, t;: llierl
, is cis;ris:c cy an inC:cendeit tnir: )ar,' witn a ri'='ni t: nnak: suclt

iic^la=: t=

'tne Cor:sultali is raquirad ic Ciscics:, ii tc ir: insui-ei:, ie-"al aivts=. ct

uiioe: l:3al :ori :ulsion;
. Tn: lcnsulLani is T?!'Jli:: tc ciscics: i: i:s laii,:s;1l:?:lc:s air:

anticv=:s wno nesd io kn:r,ri s.lc:, tni:nr,aii:n:: p=;cii, [: ncn-"al i:vi:t't'

.:,:lv siuii:g t3Doi:s or otj'tgi r3i3iii, g:zlni:, t;iiv313 :-:ih=rult:: 3r::ai::
cy'tn:':3irsulian: ioitn: ciieni ulc:'tn: Scni:a:i snall o:lon; l: :nc f3;ai:
:h: or:c:n.v o; tn: cireni. ii= :::slltanl s;all ietaii 3wn::sni: :' in:
ccovii-onl znc all othei ini:ll::t'..:a orcSerii n3nis tl-, tlt: Dlccu::: o, tlt:
s=:vic=s wneine: oial o; iangior: Metnccoio-:i:s an-, 13l;''lnol3ly us3: l\ ln=

s3nsulisni tc carn,cui in3 sarvice'= sna| I'3m3iri tn: tni:lieciual oi;Da;ir:r
:-- ^--^,,1-^-.
Ll l= -JilJUlLii l-.

Dfsoa:=3 bv ih: Ccnsuliani fo: tn::ire1i unoe: th: l:ni:::, sl,all D3i3i: I:

an:::ne;i i;:: lr:c:iti c: lr::i:=:... ::: --;rsliian. na'i:ialt::33\'li
s'J3i ::c:un3ni: all scnvrai:.

fulai=rial

i
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1i. Law Gcv:i-ning
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i,,ls ]:r.:::.:::l:_:fil:_:11 3,, 13113. _r: 
i:w;:n:,ui .ng :il:ii,s ittr wti.::, :_1ls3rl;

-.',= l::i-:: s:,:l: :,: _l:rv:n:: l\ ..-t-: ,?v,,S ai t..ar,,i? ir,_. ii:f
a:f ;n: iaiiiac: :i:n. l;ii.-=: siali :: ir: :::iis,- i:na.iai:

,-.r\ ltSl_ri: :-,sn: :...tr :,:. : .l:_,i:=:i vril3-, :::,]i. :.: e_,t::1r.,
S3iili::,3r,r,;3:l-r ir,=::lii:-. sn3it ;1: i-=i:;:::.t\, 3:i:..1:t;ei) i: ;rs :i]ii.atioi.,

_,= r_i ,u ia .:-a:: liir^j?:-, it: :=:ta: t_ ?iit..:3li33rr!:1. t: l3n:.J:,i ll: a;:ctilre,-i :; -=:..^.=i.i=i-,-.i: r,_3i_;:_3r g:2ll
-,a :aTr,ttti:- n,r:l- ^:-'. a)p.rt.,L=_ _jv Li: :.lai;:Zl :; tn: Ci:f:r=i l.S:t:..ti: :: i::r.._:i:::, r(:rv:
D:=:t:,1, f,n i,t3 ;:ct3s: :; :h: a;f,i\ri:r: :::i,.

N:rv/ithsianclng a;ivi;ing, io tne ccnr:ary ccntainel in ihis ;:nii.a:.i this ccnrr-aci
snall ai t;r: :rticn of kr: :li:ii t:i-minai=:

i) h tne Ccnii'a:icr' l::a:nes ?Dv 9i tn; i:;ns, :3vi,tairs li:vlsjo;s an,J
conoition-. crniain{ rn ;is ccni;a:l or :,i: apliica ji3

ii) li tha i'cn;actoi cs2ses oi tnr=-aiens to:eas: t! can/ oui tn3 seTirices ort:lrrc a_ i._^ _.^__ __15r.=> -r L: r.:=i=nS iC iai(- atv a:tiOn tC iiCUi:aie llS aSSei:, Cr SiiCS makiili
iaymenr:. in i)e iisuai ce!s3 -.i 5lsiness:

iirl lf in: ccni:actoi Jac3',.',:s insrlveni oi- caniiruot ci.fi,:3k3s ani.a;eng:ments
y^i: 1]ii1on 

icr i-:ti;i of dert of iari3s advanEg: or 
=nv 

l;yy ie; i53tt--tt!it.. i, !3li::S Cf O:eS int: liOUr::i;Oii 3i -?:el\,::SniC wn=tier
c3m DiJlscn, o; vci unia,_{:

iv) l;;r. C:nii::l:r;aiis :: :cm:lv wiii. anv,anal ,_i::isi:n r::.:i:: as e i=suli:i alDi::aiicr l;-::=:iings :uls,:aiit ,a a,=r== j n:i=ci
v) l;;n: icni;acr,:l surniis t; :n: :ii=ni a siaiem3ni wnicl-, ha: : n:i:tat :f=:i:r, tn: ngnis ooli3=ti:;l-. ,,i. tnierss:s :; ih: cireni an: vuni:;, i:: :cli:a:i:i

kncws i: o: ;ais:,
vi) Ii tn: li;:;::r::, tn tt3.1;;=:1;13i:: c. tn= :ii:li_ :::3n!21:l t: cl::utr.i:aliuisni 3;::33itiv: :i::ii::s ir, :::::,;ti:ri tn: c.,.ii?c: =); ri_.3 !urlos:

^; i^;- -.-. .- _ u-Jr ri i:: li=:ls: "-liii, piacti:=s" m:ans t,-: ,:n:nng qivin:, :::=ivin: ::soiicitin-r ci anv l.aiu: rc, tii-rluen;,a th: a:ticn ci ; culir: cfir:iai ir r:t:tri=-irn-Jv,vg.J,, !, J_;r: f,, li :3i::al: eXe:UtiCi-. ei: ,,:i:._t:,Ji:: 
l. i3:g_:ilij:r-a:i;:=s' n:=is e ;isr=:;:s=;i=t;oi- ;. ;a::s t:, i_:_ I: rnl;u::l:: :s:i::tr:l' Dila=ss :i i.-,: :>t=:utict; ,; i ;f,ni:a3::



viil lf :s: i:suli cr;crc: l\431E,..ii'a in:,lcnt;a:ici'is t,:nacie to:eri:ri:
mat:tial pcnron o; tne Servicas ioi': perioc ci noi iess than sixiy /3ur) i:ys.

T:rrninaijon cy ths Contractor

Nomntrsiancing anvinrnc ic the ccnti-ali ccnUineC in thts ccniiact iiris
ccnti-aci shail at tne option cf ihe ccnrractor tenninate:

i) lf the clieni is in'mat:riai bi':acn of its coirgaticns cursuant ic ihis

:cni:aci and l'ias noi r=meiiei tne same wthtn six;r (60) cavs ane: notic:

tnei-eci nas b::r, ltv3n ic tne ciienl oy tn= coiriiacroq

iil lf the cii:ni;aiis u ccmpl;v witn any final i:cision i:a.tec as a resuli

ci anit::tron luGiiani ic ciaus: r n:iec..

14. Documenis The foliowng documelts snall be d:emeC tc iom, ancj bs i':ac and

ccnslru3! as Da: 5'tnis el=eiteni:
i) , ne 3id dccurneni

ii) Th= Sonsuitani's l:crnical ?::ccsai
iiil i:i: Consulrani's 

=ncacern=ii 
i:n:r

i'i) -r: 3onsutt::r:'s sianiai: rsins ai'ri ::lrclti:rs

lN WITNESS WHER.=OF the ?ariies her=rc have causaj this'lonri-act to ba:xe:uted th: dav anc y:ai rtrsi

b:foi': wrin:n,

S:AL=D with tn: common s:al :;

i,:Ei']YA 3UR:AL] OF STANDARDS

Ccpcr=rio i', S::i':taqr'..

S:.1.-=:' wir,^ ine cc,mmon seai oi

I(PM.-1 K:NYA.

,- al- ^-^^^-^^ ^:ll Li r: Jr 3:=r l-= ,Jl

:i'ic3l:Tn:n: /zil3i

r/r^^^--lvrarr=u=,

;.' -,::|-;
KPI\4C ir,sn:i

I

\

I

)

)

)



}i\-l sT i.j Y , ri i^T Ai? ATT,:li{
' -- iv1 l

i1

^-
!. CI K:r:Y ^: u (_. A i\:-, q li-?E, S)

CTC

A L L ' ' 
I A i/ I I

as folLows:

1. i ajIr a cr.tzE., of Kenrrar--, ancr holCei oi Nato;raj.Ica''d1v Ca:d I'l':rrbe-

736899L- a:rd- co=pet=-; to =aa-ke'&:s 
:ioa-n-;'

z. I a=L a ce-i.e-ed public acco-,Jni=itt cf K';rva an'i a Para= :i.!'J:re firar of

IGMG of Loniho House 1oh FLooi' Nalobj-

3. fra: sonetne befwa's ApnJ ana j';-:le 
=us 

vez-r I receivea a t=iephone

cail iom a Ms Sal.j::e. Jeptoo, i,,ho descitecj. herseij as a Peisonal

Assis'.aiLt to ,'ire tsonourable Herr;' Kosgey' Ivlinister for

i:rciustia li zarion'

L, she staied. rhat iire \t-nister rarailted. to neet -*'ith someone serjor in

ICN,IG Kenya to gajr an 
":ncierstaniiing 

of how we conduct our

exes*tve res.uiturent Process, aI1a she t.td. tl-ut I -was fte or'-lv Pa-rbrer

-,-rrat her contact }c:err,', anci therefore geve her r:r-v mobile rri:-srber'

5.Ica.-flotatthjst=rereca.l]'-whcshesaid.neiccntact-was.

6.Ia=eed.torneet-*-r'';-ie\finistei'-^'rlrenshe{nena-anse{'

7. -yr,ir--r, I net -*:t1 tire }yl!.:.ist* at r:s ofice at Teleposi:a To-wers' -we

-i:.:eai=,' 
=r.ad.e 

SoE.le s=:.a]]. ::ik, a:rc i:rer ili: lvIir.:st= enq.i:.tea about

C\4C' s i3ci:':i:ler:i-'rccess'

g. I expj"a-Eed tr,ai iG\"lG -.(r51i;?. n- a i'EI,i io-cust ;locess'/ a:Li

c=pen,ihg orl the T,.,-=s oi r?.=E:=:rc: col!=actea -w-:-,s -.jre C,]:g.t.,., tle

-r-F.c: ^rr'ld =tciu:a:L;-'JgeJe vv *

a, as5essae:ri c=-nEe-s

't. Ds-r'none=1c :asb-g -rd'

c. iu=ia*, cft=, Por'i'=--'c=i asg:st=a' DfSsail?ti'crrs tc -LiIe F:rt'*-rieu'

-.=rpl/Erv-

%l



--^ 
i f,:-:-!^- ::^- 

---r^-^j 
:'--: -'- ---::-J^:- -,-'-_:I= rY-_i_r5 -=; L-:-J. 

-:E--{U_1.='J 
i:Ia- *:=5= n.(:.5 a Li_It-_lLrc.-! w',:r- W 5

i1-e-aq:-ai i: -.:e :rCS-.IC:i O: \,ff.a=:g. ---_-e=:: a: ..j:e K==va 3-.:--._a:1 Oi

S',a:rca--cs (iG3Sl.iai 131-rztG rl-J airs::rq -w-l::I, 
=:1i *-ii- i. -urcLei

,i

:r. tvr::ls=r.

1C. I:e l4=,:ster i:rc:.carad riar'&e cz-l-lcic.at='s ::.a=:.e ts'siittiLar'ro'tr:s e:rci

ire ;:cceecied ro =rentron 
-.:Le na:r1e oi 

"ne 
card.ciat= w-mch, ro EL'r'

-a-l11c-i,:r il:aa ==-c 2c -'-r- ^: -..a ^=^i:,a>-= =::.nc=r-:=-+"--:=-JJ;!JJ:-/ J- !! lJ r:q- u: ::= -LL-.-j.Ua:= :l-e\=; -i=-i--.\,

a:-1oi.ELc3e hv te lr,It''.:-qts as r:r.3 ne-w afpci:1:e: tc fie pcs:ion oi
YI,a-rar;.i l'=eccr a: ClS.

11. Bv u'a-,' cf :epiv, i ex;-u:nei 6.at .b.e c=-:-.C-1aari -wo'iC De subje:r:C to
.\e ca--.ra .o[:i:st :ioc3ss as a-:iv of dre c'.ne: c-rcid.a;as, and. tha; il:re
,-l!-^:^ -: ^;.;^- ^- 

:'-- ---^i-r^^ -^^:^.j l-^:"-- -,;-'- :'-. -rl-I?C i^^-;,>lur_ L/_L s:= ALUULLL== !C:SL=.J __.1_>u! n'L_: Ll=:.+1!_r JUL-q

iir =: 'ise: raanes rre -GtsS Bo-d. -wo';rd. si:;::.t to ::le Vtir:st=r, a:rd
*en r*-i-: --ne \4::r-l=- -t:---..saif. i:r 'Jre ole D.-rson he -wouLa aEpoht
:,.n- ::-:ta']rci: 

=e 
-,-L-3e c:icl:3s.

LZ. I also ex:La::ied to dre M::rister -*iat Iosphat M-*,-au.-a v\;as not czqr ihs
Cr:ei Exee.iave OIic=: (CEC) & Ser.loi Pr-a.* cf K?MG Kel:ra & trasr
A:-:^^ L--: r'--: L^ -,-^- ^i^^ :L^ D-+^-:- ^'. ^--^ .^i:-^^ ;^^-l^ -S4,:il', ,,,, ,,LaL r-c y\e: a..i-)u *le Fa:=lgf in-CiLa:ie CI:a: PgOpfe &
Cra-nge Depa:r=rent of lC\4G East A-foica, anC Lnat 'i:ris incluoes uJre

Executve SeLecion Division, -w-iij.ch w-as hanciLing ihe rec-'-r::rLent of
d:re Ma::'ag:ng Diiec:c; at t(EtsS.

i3. I 'Jren proceeded. :o g:ve ,,:lre iv[hister \{i Mu,aura's aobile telelnone
contacs to enable the l'{:r.:ster tc ccntact \4r \{ia'aura d::ec'Jrt, ij he so

w'ahed-.

i4, litei a iew pleasalt=es, tne neetng Lnen end-eC, ard I con-cid-arec t!.e
:lraiter cealt -witi

r: _.-__ _--i:i--. ^_-' ^ _^-^_ ^, __^.?SStCfa.]. f:rgE;:,_ =a::le 
r",nOj:tr. n'a>'*rlsa: c.-iL- < L!<-!!=- Ur _,t:v].t

Drocess ic-rtr.ijitr a:soiuteiv l=:reait-al ild -!:ru=rpeaciabie, a:-rci I
--neleicre dic ror iiqclrss 

=a; lil.eeii.lg ia:-rn -ne \.'Ii--:st=: ra-i::. a-!.i:one

=rroivei s. -:ta iGES i/ia;,a=;r: D=eii::e=,-:iteer" .-xe:::sa.

!a. lr.nen == ar:ro-r:rrc=-:.e=i oi -,.ne ne-w Mar.ag:ng D::ector ar BJES was

rc l':bri,: corlT3v=:sv s-i-frJ:id.=rs 
"ne-,---. :'- - '\,.:-i-r^- 

- 
^ .: - ^-.: --- J L:^ ---^:--^-: ^-: -1-^ :

--* -13--:f:ed i"s iiDo::i 'r-*,-, c-r* :-:>'., uc

'&e corsle:= ar=iru.rei tc a:r anon\Erortr-c iGBS Boali t',4e-'ibel,
sael:-rc tc ax?l-a::r. rn-i.-;5e IGES tsoa.-C haa tsc-dei -S3h4G's reDori,
ani v.'iJ' ::'!eri :=:'- :-re\i :iad. i3 ::pe=t -;13 :eCr-t:1.-n: ex:teis:
:-- ^- -^',-,^^

rJ

n \^t
|"lri
\i



o li-re lvfir:sig =eii ='-:ltfc=3: =a: :jiei: u:as a ca:ijca:= -'t:3 i,\'-

:n=restec il tne pcsiacn oi MaLaq=g Du-ector at -':l-e fenl'a B-':--:a': ci

ii=o"ura, 6EBS) ihat -tG\{G w-as assrsi:rg w-i-f., a:rd wl^rc-n' :'s ':no-"l
'ni: \,f:-is1-.-';.

The M]niSt3r tniicateO '.rat -,-:re carC.d-at='S Iie5le ts 'sirnitai' to h:s a'rrC

i= ,ro..ad.ed. i: no*ndon .,re na::re oi a.'e ca-iLCicate w-b.ich, to =tr
,=aorL"a=oo, 1s '.i.e sajfLe as -Jiat oi ''ire c=:ro'idae subse-=ue:?\t

aiEro',-rrlcec cv '-iie \4:riis:=-: as -ire rr'3-r& ?-pDchtee ro ii:re pcsiecn :i
Ma;'az-lng D::ecior at 36tsS'

B;v -wa-u- of iepl-V, I exilia:rred. ir,at i-ne car,cida;e w-cuid be suojece--. to

'-a ,u=ra icbust proa=r, as ai--v oi 
"ne 

ofier ::'rCid'a;-' c-'c tnai ue

uli,::nat= iesrsion on'fre apDouir3e resteci =s-!r:'/ 
inrti fie i(!3S 5oa--d'

in tre tt::ee narres 'j:ie IGBS Boa:d -\^/o-nli S::-n='i-1i tc 'ir'e \Il-'rrer' and

then r&-1-jl. -.ire Mtrster h;srseli, :l dte one persca he -wou-Ld aPPo-i:

to-cr a=ongst tJ:re &ree chcices'

I also expl.ai::red to ine lrfhister -"rat Jcspnat ]vjwar::a was not on1-v -:ne

cr-"u Exec,:eve odc=: (GO) & Serioi p-=t* of !3\4G Ken=a & :as:

A-rrca, but ',-nat he rr'as also il:ie Pa'rtrer in-ciarge of tiie Peopie &

Cha;rge Depart=-rent of l]>lvlG East A-iric?, -.rd -'-rLat thic irdud'"-s ''.}r'e

Exeg-:,trre seieccon Dilision, w.-hjch w-as ha:rc.Lb.g the iecn:itrrent oi

*re Ma-iragurg Dtector at GtsS'

I Lher. prcceedei:c Siirg the \&nister \4: Mlr'au-'-a's -obile telephone

ccntacc to .-nable the Mi'tster to contac M: M-waula diJectlrr" i-f he so

w'rshe'i.

At* a few- pleasaatiies, the rneetrrg tl:r'-n e=eed' alc I cci'sidelea 'rne

matter d.eaLt ir,.ilir.

i; r.as criicaj. crd. a matet of professional ::rteg::,T that the ia':roie

Drocess i==a-::r absoiuteiv- i:aeari=l rrd. ,.::::-=pead.abie, a-IIc i

;;;;. td not iisr:-ss civ =re:=rtg 
w-icr' iJe tr'L::':ster v':-i En:1:3i1?

u-r".rroi.vea ir. =re IGES Mu,ag:ng Drecroi ies-g=lent ex5Jc:se'

,. ihen il:e a::nou:tceqte!.r of :he ne-w Mcag'g Drectoi at }GBS rn'-

naae/ -:iY aterdcn l!-as &a*'L tc pu>iic cor''t3\'o-rs:t tt-='"-1*:::
-way 'i= \{h:ster =.ai.e and srro-':nc=d ::'rs appo:n=}3ni' af'3' a-lsc ic

::re c:rurer.:-= aidbutea to a--. e1or1.\,Elo1ls i'=Es ->c-a M:=b=,

seexilg to expla::, -wii\, -rile iGSS Boa-i :.ai. ,:.:.sca-deci IG\4G',s l?]f,o5i

and. *Ih,' ti=l' f'Ji chey haci to i=pear -i:r: i?crjlEliio-rr: c-xo-.:se

',i:erseiites.

. -lt s --a':t'-aa: I :it=,'ioneC rs' =a:-E- =ie=t-r: 
rn=-.i' -;re iVlris:"; io te

-=O =-1C rl:.:e]-rOqt ?fn=S.

I
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\ :-\,rf '-? rL II C,AIE -i-l'.,D S1-I-I---]CR.Y
t'GA--r:lEL i: OF l:{ U]'\iS O! t\

";,-?Il-f\F\i-i 
-)tr'i-!- ?v[ 

^ 
\i' -.rI?i,-r-ri? f-;r

II -€r-:-r- B;--?-:-lU CF ST-!j\D.A]JS [G3S)

I, loseohi::e OaucE-&n'i*'=;iLi ci P.C. Box {C51'-0C100 z',ake oa'i ani siate - iojLows:

i. L aq'. a cEZeg.i of Kenwa:r :ni noiae.- of Natona-l lci'.n!.fr Cari N-,:EIbEs lW4*7
a:rd com'pe:ostt rc nake fiis dri'av-r"

2. I ar, slpicved - -ine S-sjor &lanag=;, lecpie &'Chang: (',v:rich l-1c-:llcie*q

-y.--J-;= iciF,=on, cv l3:iG of -ciuhc ]-:.ouse i&. fjoor, Na-:;r.

3. Mr. isaia-h Kipiagat']re Crahr.ar' of Aid.cs K.tita caliei ro-e on or aoour 24

Februarv 2Ci-0 (.veei< of D-?5 Fepn:a--r) on fie -lGl'jc oiice Line anC req.l's-ieC

fci a greer:rg a,le estabjjsh::rg rira.- i w'- -ire srar.asg u'l :ha.-ge of Exec-:::ve

Seiecaon. -rre asked me wherhs I was a meE"rbff cf fre Na:lobi Club ana when I

alswerei i. the afrri.atre. he iequesteC ioi a br=-al*ast rre=-Jrtg -!ne nex:

mom-m.9.

+. N.&. Kipiagat did not disclcse -dre pr::mose of iire nr,t:lg but I -went ahead to

rreet wi-:tr-h-rsr as i }crow of him as the chaj:rr.a:l oi -&e Ailtletcs Kn'"ya ana

expeCec ti.at'Jr:-s mav be a br-isrn^,=ss oppor::utitv-'

5. I mei -ari-ur 1vk. Ki:rlagar tae icjiowing Ero=::ig a: 8.30asr at Na=cbr Club in 
":,e

na-ln ciin:ng roor..

5. The iniial ri.iscus51sn5 heid. w-=e rnai:riv a.-cr::i exliorLng my fa-riiy
backgrou:rc, socar and. reJ:groris acdr.iiies, induOing',rrhe,-e i afi=nci. ch'urst

Se$nCeS, a:-,ci cisc.tssicn abcut fie cirrb of wrucr w.-e are botn rngsLbqs.

7. I was not cle-- rr.av lrr,:: Kiliaszt -*-as nalcng illese rlqu:,i'-s but I proceei ei tc
arswer f,e guesdcas n pot= :cnvo-r-ador:- W,a.eir i exS,iained. B'here I gc to

c-n-,sch anc -urar sr.f h'.rs;:ani \..as a pastor 'jr-se, he sro:.fi.oned -J:iat |is aaught=s

also gc to ch'.::i i-nae.

8. Ev-:iu:.a-ll.v Il& KliaEai;reiioned tl.,ar h= -w-=s I?=reselttg 'rne Minister 
"cr' hir:s=ia:=aaor.. Nt--=:'Kosgev, ra-ii ieE?-!-a ia =" ="l:rr:-t=: f,f =:e

Ir,i=,ag=rg }.ecrcr, K=r-a 3-,;ea:l ci Sr"rd.aids. *':uch }?lViG lt'as':ncio==jc=rs '

9. He inCjcated t\at ia-e -,.r-:e 
=,a:v oa.ijo-. nreres'ieri i:l trjs Dosiaoir ara 'iLar -le

Ivii:rst-: -w.zs ni-'.3jree =i 3e-uig a gccd :zrdjd.are *:oug;'. a'ocrcug: ,:roc?ss.

I:nfo=iea i;:a;f,a; I3]viCr^,-as -'-:-, - f,e:ci:,tactnE tr:3coss wi-tn tre Cou.rCl.

10 'i-ne ,neqcrs grdeci a: abc.:: f .i3 a=r alr('t,ve ggiar-Igea C3ntac= illC I nev=

hearc rorn i\/i. IC.PJ.agar ag=m.

.l.\D



a

i ;c,::rc i: 3cc !c te c:I!Ec=i :v a :rc'-'sialr 'sson 
-ry''no 

' i 
=y 

isrc'a'reiga'

;;; c*-e=v nvcivea -L -:te =ia:iag:retr . . =tu \iaicna"r 3ia'rc--" C:r::rc-

J --^rinal a b::ef,nS ci ne nee=.rrg .o -:).. i?lVJG C]]sIxer:=ve'l'ficer ald
- r-u yrg!* 

,^_-__ -,.r_.r.,"r_= .-.- . =C 
a:_C i:- 

lcs:cha: i:4-vvar:-a, c'n -wha: hac ;=:tsot'-eL i
=Igag=i1g: ?a':':=]e:' - -

.riJo" :c sareq,:ar-c. c13a Drcc-s ECEL 3:1-f 3x-=iai hr'-==='c:'

, =iak= 
;11:s a=]garai rcr:'L iae -w-itlitn iav cr /Ti ls:o-'^'ieage aiic r::s ;:e'

lworn b,y 
=re 

sara Tosepii'rre Ccuor-$v[:+-3rnc)

At Na-r-oor tn:s lE- oay ol Ncv^s'be' 2ClC )

ior
Kan;,'a

Drarry-:r b]-:

Mboya & Walgong'u

Advocates

Lon-rho Fiouse, 7th fiooi

Sta:rda,-o Srr-t

P,O. Box 74j4i-00200

Nairobi

t:,

)
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r-r; i:.2:3i1.Ja r.i.lOng C

--- ^L^.-^-

\:--l--^: a---:--:- /- ^,,-^j;
- l4.Jrld-] -- LAlua -: 

vJ *i-!.

i-::t",a -l'.::=au :i S:a--:ca:-cs r?J3.<)
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1".0 PREFACE

The Select Committee on Delegated Legislation was constituted on 21't May, 2013 and
comprises of the following members:-

1. Hon. William Cheptumo, M.P
2. Hon. Joseph Gitari, M.P
3. Hon. Kabando wa Kabando, M.P
4. Hon. Mohamed Aden Huka, M.P
5. Hon. Ngikor Nicholas Nixon, M.P
6. Hon. Michael Kisoi Manthi, M.P
7. Hon. Ibrahim Abdi Saney, M.P
B. Hon. Zainabu Chidzuga, M.P
9. Hon. John Waiganjo, M.P
10. Hor-r. Yussuf Hassan, M.P
11. Ilon. Paul Koinange, M.P
12. Hon. George l'heuri, M.P
13. I{on. Elisha Busienei, M.P
14. Hon. Alfred Keter, M.P
15. Hon. Eusilah Jepkosgei, M.P
16. Hon. Paul Bii, M.P
17. FIon. William Kisang, M.P
18. Hon. Bernard Shinali, M.P
19. Hon. Eng. Shadrack Manga, M.P
20. Hon. Charles Gimose, M.P
21. Hon. Vincent Musau, M.P
22.Hon. Peter Kaluma, M.P
23. I-Ion. Rachael Ameso, M.P
24. Hon. Simba Arati, M.P
25. Hon. Neto Agostinho, M.P
26. Hon. Wetangula Timothy Wanyonyi, M.p
27.Hon. Marcus Mutua Muluvi, M.P
28. Hon. Tom J. Kajwang, M.P
29. Hon. Flassan Aden, M.P

Chairperson
Vice Chairperson

L.1 Committee's Mandate

The Committee on Delegated Legislation is a Select Committee established pursuant to
provisions of the Standing Order No. 210 whose mandate is to consider in respect of
any statutory instrument whether it:-

a, Is in accordance with the provision of the Constitution, the Act pursuant to
which it is made or other relevant written laws;
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C.

b. In-fringes on fundamental rights and freedoms of the public;

Contains a matter which in the option of the Committee should nrore properly be
dealt with in an Act of the Parliament;

d. Contains imposition of taxation;

e. Directly or indirectly bars the jurisdiction of the cour!

f. Gives rehospective effect to any of the provision in respect to which the
Constitution does not expressly give any such power;

g. Involves expenditure from the consolidated fund or other public revenues;

h. Is defective in its drafting or for any reason form or part of the statutory
instrument calls for any elucidation;

i. Appears to make some unusual or unexpected use of the power conferred by the
Constitution or the Act pursuant to which it is made;

j. Appears to have had unjustifiable delay in its publication or laying before
Parliament;

k. Makes rigl-rts, liberties or obligations unduly depenclent upon non-renewable
decisions;

i. Makes rights, liberties or obligations unduly dependent insufficiently defined
administrative powers;

m. Inappropriately delegates legislative powers;

n. Imposes a fine, imprisonment or other penalty without express authority having
been provided for in the enabling legislation;

o. Appears for any reason to infringe on the rule of law;

P. Inadequately subjects the exercise of legislative power to Parliamentary scrutiny;
and;

q. Accords to any other reason that the Cornmittee considers fit to examine.

2li'age



Standing Order No. 210 (4) provides that if the Committee:-

Resolves that the statutory instrument, be acceded to, the Clerk shall convey that
resolution to the relevant state department or the authority tl-rat published the
statutory instrument;

Does not acceded to the statutory instrument, the Committee may recommend to
the House that the Assembly resolves that all or part of the statutory instrument
be annulled;

c. The Clerk shall submit the resolution under paragr:aph 4(b) above to the relevant
state department or the authority that published the statutory instrument.

1.2 The National Transport and safety Authority Regulatio ns,2014

The National Transport and Safety Authority (Operation of Public Service Vehicles)
Regulations, 2A74 (hereinafter "the Regulations") were submitted to the National
Assembly on l8tl' March 201,4 by the Cabinet Secretary for Transport and Infrastructure.
The overall objective of the Regulations is to regulate the operation of public service
vehicles in order to enhance compliance with the law and improve safety on the roads.

1.3 Committee Meetings

The Committee held a number of sittings during which the National Transport and
Safety Authority (Operation of Public Service Vehicles) Regulations, 2074 were
considered in accordance to the Constitution, the Standing Orders 270(4) of the National
Assembly, the provisions of the Statutory Instruments Act (Act No. 23 of 2012) and
other relevant written laws.

The Committee finds that the Statutory Instrument (The National Transport and Safety
Authority (Operation of Public Service Vehicles) Regulations,201.4, is not in accord with
the mandatory requirements of the provisions of the Constitution, Statutory
Instruments Act, 2013, the parent Act to which it is made and other relevant written
laws.

Pursuant to Standing Order 21,0(4) (b) and the provisions of the Statutory Instruments
Act, 2073, the Committee recommends to the House that the National Transport and
Safety Authority (Operation of Public Service Vehicles) Regulatio n", 2A1.4 be
annuIIed.
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(ii) The lnterpretation and General Proaisions Act
. Section 36 (1) allows the President, by an order to kansfer the exercise of a

Power or performance of a duty to a Cabinet Secretary where the exercise of a

power or performance of a duty has been conferred on the President by an Act of
Parliament.

Section L9 provides that in cases where Parliament has adopted a report or a

resolution that a statutory instrument be revoked, the statutory instrument shall
stand revoked and the regulation making authority shall publish the revocation
within fourteen days.

Section 24(1) provides that a statutory instrument shall not be inconsistent with
the provisions of the enabling legislation or of any Act. Such a statutory
instrument shali be void to the extent of the inconsistency.

Section 24 (5) provides that there may be annexed to the breach of a statutory
instrument a penalty not exceeding twenty thousand shillings or impr"isonment
for a term not exceeding six months or both which the regulation-making
authority may think fit.

Section 25(1) provides that a statutory instrument rnay provide for the
imposition of fees and charges on any rnatter for which such provision is made in
tl-re enabling legislation.

Section 37 deals with the execution of duties of a Cabinet Secretary or public
officer during periods of their temporary absence from office or inability to
perform such duties. It provides that such powers and duties shall be performed
by a Cabinet Secretary designated by the President, or a person named by, or by
the public officel holding an office designated by the Cabinet Secletary. The
Cabinet Secretary or the person or public officer so designated shall have and
exercise those powers and shall perform those duties subject to such conditions,
exceptions and qualifications as the President or Cabinet Secretary may direct.

Section 38 deals with delegation of powers. It provides tl'rat where an Act of
Parliament confers the exercise of a power or the performance of a duty on the
President, the Attorney-General or a Cabinet Secretary, the President, the
Attorney-General or the Cabinet Secretary, may, unless by law expressly
prohibited from doing so, delegate the exercise of the power or the performance
of the duty by notice in tire Gazette to a person by name or to the person fol the
time holding an office specified in the notice subject to such conditions,

8li)r1lc:



exceptions or qualifications as the President, the Attorney-General or the Cabinet
Secretary may specify on the notice.

(iii) Proaisions ushich empower the Cabinet Secretan4 to make the Resulations

The Regulations are made pursuant to the powers conferred to the Cabinet Secretary
under section 54 of the National Transport and Safety Authority Act, No. 33 of 2012
("the Act") which allows the Cabinet Secretary to in consultation with the Board, to
make regulations for the better carrying into effect of the provisions of this Act.

The functions of the Authority under the Act are:

(a) advise and make recommendations to the Cabinet Secretary on

matters relating to road transport and safety;

(b) implement policies relating to road transport and safety;

(c) plan, manage and regulate the road transport system in accordance

with the provisions of this Act;

(d) ensure the provision of safe, reliable and efficient road transport

services; and

(e) administer the Act of Parliament set out in the First Schedule and any

other written law.

3.0 COMMITTEE OBSERVATIONS

Upon scrutiny with reference to the considerations set out in the Statutory Instruments
Act, the Interpretation and General Provisions Act and the enabling provisions of the
National Transport and Safety Authority Act set out above, the Committee noted that:-

(a) there was no explanatory memorandum attached to the Regulations contrary to
section 11, (2) of the Statutory Instruments Act, 2073;

(b) in light of (a) above, there is no evidence of the preparation of a regulatory
impact statement as provided for under section 6 of the Statutory Instruments
Act nor of consultation with stakeholders as provided for under section 5 (1) of
the Statutory Instruments Act;

(c) in the absence of an explanatory memorandum, the Committee was unable to
decipher whether there was public participation as envisaged by Article 118 (1)

(b) of the Constitution;

I
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(d)proposed regulation 5 (1) and 6 which requires a person desirous of operating
public service vehicles to be a member of a body corporate contravenes article 36

(2) of the Constitution. Article 36 (2) of the Constitution states that: "A person
shall not be compelled to join an association of any kind."

In addition, regulation 5 (2) gives the Authority too wide a discretion to
determine who to licence and, therefore, creates an avenue for corruption and
abuse by the Authority;

(") by providing for a penalty exceeding twenty thousand shillings and an
imprisonment term exceeding six montl-rs, regulation 15 (1) of tl-re Regulations
contravenes section 24 (5) of the Statutory Instruments Act and is, therefore ultra
vires;

(f) regulation 2 of the Regulations dealir-rg with definitions is defective in its clrafting
contrary to section 13 (h) of the Statutory Instruments Act. 'Il'rere are no margin
notes reflecting the Chapter Numbers accompanying the words "city, public
service vehicle and urban areai'

(g) regulation 9 of the Regulations extends criminal liability to tl-re operator of a

commuter service vehicle for acts committed by a driver, conductor or other
member of staff. This is against the rules of natural justice which require for a
Person to be individually responsible for any criminal acts tl'rey commit.

In addition, it contravenes section 2 of the Employment Act (Cap 226) which
recognizes an employee as a person employed for wages or a salary and a casual
employee as a Person whose terms of engagement provide for his payment at the
end of each day and who is not engaged for a period longer than twenty four
hours yet an operator of a public service vehicle is not allowed to engage staff on
commission basis;

(h) regulation 10 of the Regulations does not outline tire criteria to be used in
granting or refusing to grant a licence in order to operate a long distance night
time passenger service and, therefore, contravenes Standing Order 210 (3) (i) in
that it aPpears to make unusual or unexpected use of the powers conferred by
the Constitution or the Act pursuant to wllich it is made;

(i) regulation 1L (e) ar-rd (f) of the Regulations are in contravention of Standing
Order 210 (3) (i) in that it appears to make unusual or unexpected use of the

Powers conferred by the Constitution or the Act pursuant to which it is made.
This is because it disallows the use of carriers by public service vehicles and thus
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limits and inconveniences passengers who may not be able to afford other means

of transporting their goods.

This is also in contravention of article 46 (7) (d) of the Constitution which

safeguards the rights of consumers to the protection of their health, safety ar-rd

economic interests. The economic interests of both the public service vehicles and

passengers are limited by these provisions;

0) regulation 12 (1) (a) of the Reguiation does not spell out the criteria to be used by

the Authority to certify drivers to ply a particular route and the Committee may

not be able to determine the appropriateness of this provision in the absence of

the information;

4.0 COMMITTEE RECOMMENDATIONS

In view of the Committee's observations under 3 (a) to (j) above, thc Committee finds
that the Statutory Instrument (The National Transport and Safety Authority (Operation
of Public Service Vehicles) Regulations, 2074), is not in accord with the mandatory
requirements of the provisions of the Constitution, Statutory Instruments Act, 2013, tI-re

parent Act to which it is made and other relevant written 1aws.

Pursuant to Standing Order 21,0(4) (b) and the provisions of the Statutory Instruments
Act, 20L3, the Committee recommends to the House that the National Transport and
Safety Authority (Operation of Public Service Vehicles) Regulations, 2074 be
annulled.
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(Prayers)

(The Committee commenced at 9.00 a.m.)

Mr. Chairman: Now if we could look at the programme. I do not know whether every Member
has a copy of the revised programme for this next leg of the process. Does everybody have a
copy? It might not be in your file but it was circulated. As per the programme, we have five
chapters to deal with today. Are we together on the prograrnme? Does everybody have a copy of
the programme?

IIon. Members: Yes!

Mr. Chairman: So, as the programme, we have five chapters to deal with today that is the
Judiciary and Land before lunch. Then Public Service and National Security and Comrnissions
and Independent Offices. Generally speaking these are not very controversial Chapters. We are
hoping to conclude with them before the end of the day. Then the proposal is that on day 2, we
now go to the specifics as far as the Executive, Devolved Governments and Representation
before lunch and after lunch, we deal with the Legislature, Public Finance and then a number of
provisions including amendments to the Constitution, General Provision, Transitional and
Consequential Provisions and the Schedules. Those transitional clauses will have quite a bit of
controversy.

Then day 3, we look at consideration of pending issues. We confirm the minutes and we hope to
depart at lunch time. Then on Thursday, in the aftemoon at 4.00 p.m. in Nairobi, God willing we
adopt the Report. We are assuming that from Wednesday afternoon and Thursday morning, the
Secretariat would have gone through producing a document and then on Thursday afternoon we
adopt that as a Report. Then on Friday, at 3.00 p.m. is when we hand it over. Again, giving the
Secretariat that morning to put the final touches together because they would have been very
busy with us here. On Friday, afternoon is when we hand over the document to the CoE. So, that
is the proposal.

So, I am proposing we can go straight to the Judiciary

Mr. Mungatana: Mr. Chairman, Sir, this Committee has not even gone to Kampala. We have
been working through and through. Were you not able to create maybe one week to go
somewhere on a fact finding mission? Seriously!

I think when we go for the Liaison Committee meetings, I was very proud to say that we have
the largest Committee. We have done the most substantial work and we are the cheapest
Committee because we have not used our Budget at all. This is the first time when we are out of
Nairobi and we have done like 35 meetings so far. But I hear you, Mheshimiwa Mungatana.
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So, now that we have the programme proposed and seconded can we say it is accepted?

Hon. Members: Yes!

Mr. Chairman: Now we have the quorum and we move to the Judiciary. If you look at the

Harmonized Revised Draft Chapter 11'

The Minister for Tourism (Mr. Balala): First of all, I want to thank you for drawing up the

agenda. Also, let us appreciate the commentaries in the media and the public interest towards the

work we have done^ up to Friday, which is highly applauded. Today, when I read COTU

Secretary General, Mr. Atwoli's applaud on this PSC, I was satisfied that we are doing the right

thing. So, I want to appreciate that let that spirit remains and the interest of the nation is much

more than individual.

Mr. Chairman: Thank you very much Wazii. Those are sentiments I wholly agree with' I think

anybody who read yesterday's editorial from The Daily Nation,I think it was a wonderful thing

to read. Of course, we have had a few detractors here and there. My comment to the Ligale

Commission is that we respect their independence. We applaud them for pushing for

independence. But it is the role of the Constitution to set the maximum and the minimum in

terms of the constituencies and to set the criteria for delimitation. That has always been a

Constitutional function. So, we are usurping anybody's role. I was surprised with Mutahi

Ngunyi's eating humble pie. I was very annoyed earlier on when he had written a very harsh

arti"l". But I agree with you Mheshimiwa, I think we have had fairly good reception and a lot of
goodwill. I think we would benefit from that goodwill, if we can conclude in the next two days.

I am hoping we can be a bit more disciplined in terms of time so that when we slot anything for a

certain ii*", l"t us conclude it and let us not start on something else. I am hoping in terms of the

process, when you make comments, it will be basically to amend and not to basically give a

tackground or a discussion on any of those issues so that we actually deal with the proposals as

lay down.

Thank you very much. If we can start with Article 191 on Judicial Authority on Chapter 11.

Judiciary, Part, Judicial Authority and Legal Systems.

191. (1) Judicial authoritY-
(a) is derived from the PeoPle;
(b) vests in the courts and tribunals established in accordance with

This Constitution; and

(c) Shall be exercised by the courts and other tribunals-
(i) in the people's name and for their common good; and

(ii) in conformity with this Constitution and the law.

iZi f" exercising judicial authority the courts and tribunals shall be guided

by the following princiPles-
(a) Justice shall be done to all irrespective of status;
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(b) Justice shall not be delayed;
(c) Alternative forms of dispute resolution including reconciliation,

Mediation and arbitration and traditional dispute resolution

Mechanisms shall be promoted;
(d) Justice shall be administered without undue regard to technicalities; and

(e) The purpose and principles of this Constitution shall be protected and promoted.

Let me stop at that so that it gives us a pose.

Mr. Nyegenye: Mr. Chairman, Sir, on this particular Article it has broadly remain the same in all

the Drafts with exception of this observation. But the PNC in Article 178(4) and Bomas 183(4),

had a clause requiring persons participating in the administration ofjustice to strive to deliver the

highest standards of service to the public, to comply with the principles set out in the Chapter on

Leadership and Integrity and to continue to educate themselves in current legal developments.

This is a Clause that has been omitted in the Revised Harmonized Draft.

Mr. Chairman: One of the criticisms of the Draft was that it was bulky. It was even requlrlng

continuous legal education which is provided for under the rules of the Law Society Act. So,

probably, that is what led to its removal
So, 191(1), does anybody have issues with this Article about Judicial Authority.

Mr. Mungatana: Mr. Chairman, Sir, I do not know, I would be very advised by the Senior

Counsel, hon. M. Kilonzo. But I just feel that the whole of this, 191(1), l9l(2),191(3, 4) are just

narratives. They are not like, for example, independence of the judiciary. That is a principle that

must be in the Constitution. Then to tell us that judicial authority is derived from the people.

Already, we have said at the very beginning that the Constitution-the power of the people is to

legislate, the power to executive is in this. You know, we have already covered that. So, I feel all

this is like sort of repetitive and it is really not constitutional. I do not know how other Members

feel but I feel like we should delete 191(1-4) and we retain 192.I propose.

The Minister for East African Community (Mr. Munya): Mr. Chairman, Sir, I want to say that

191 have no constitutional principle at all. It is exaltations that have no meaning. So, but 192

need to be summarizedto entrench the independence of the judiciary.

Mr. Chairman: So, you are seconding, hon. Mungatana's proposal?

The Minister for East African Community (Mr. Munya): Yes, I am seconding his proposal.

Although, 193, perhaps we need to look at it more to see whether we need to leave anything

because of course, the work of the Chief Justice vis-a-vi the Judicial Service Commission needs

to be streamlined.

Mr. Chairman: Let me start with Mheshimiwa Wetangula and then the Minister for Higher

Education.
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The Minister for Foreign Affairs (Mr. Wetangula): Mr. Chairman, Sir, hon. Mungatana has a

point. I would just give an example, 191(1) (c), when you say shall be exercised by the courts

and other tribunals- (i) in the people's name and for their common good. You are creating a very

dangerous provision in the Constitution if a section of Kenyan go to court to enforce something

andlhe court finds it without merit, they will jump up and say it has exercised authority in the

name of the people and for the common good of the people, yet it is a very narrow interest. We

should not have a Constitution that is open to that kind of manipulation. Statements like judicial

authority is derived from the people are meaningless. Judicial authority shall be founded on the

Constitution and it is the Constitution that is the basis of the Bill of Rights and all other interests

of the people. When you go even to No.2: (d) justice shall be administered without undue regard

to technicalities. What does this mean? If the Chief Justice promulgates rules and even says that

if you are served within ten days. People will go and challenge that. As both hon. Mungatana and

Munya said, these are not Constitutional principles on the issue of administration. I think the

mosicritical issue is for us to espouse the independence of the judiciary and make it responsive

to people's interest than put in unworkable clauses in the Constitution.

Mr. Chairman: So, can we then say because there could be some issue on judicial authority

even been derived from the Constitution. So, can we say one statement recasting and taking into

account whatever is useful out of 191, as opposed to having the whole page including Article 4

on the next page, which I think is---

The Assistant Minister for East African Community (Mr. Munya): The danger is trying to

constitutionalise principles like where the authority is derived from. There is a lot of
jurispundence on ihut. Th"r. are people who think that it is derived from the positive word of the

iaw. Others think it derived from the people. So, this is constitutionalising one theory of law that

judicial authority is derived from the people. It is not fair really to keep this kind of principles in

a Constitution.

Mr. Chairman: Look at, maybe I should skip because now we are dealing with a whole Article

look at 4 on the next page-

"The State shall provide the resources and opportunities to members of the Judiciary to

enable them to deliver the highest standards of service to the public"

The Minister for Higher Education, Science and Technology (Dr. Kosgei): Mr. Chairman,

Sir, people who are speaking on this issue is lawyers. So, I hope you will patient with me

because I am not a lawyer. However, as a Kenyan living in this country and understanding how

our judiciary works, I do not know how to put it. For example, I would not insist on 1919(2a),

but if you look at "b" is that also just in the administration of things because sometimes if you

feel aggrieved, as I have felt in this counhy and my lawyer there would know' Every day you go

in theyiay: Next year, next week, next month, six years on, seven years on and there is no where

you can go because they keep changing the judges and it goes on and on and you cannot get

justice. Iiyou are not protected by the Constitution, then what happens to you. But I said: The

lu*y".. p.tU*ty know best. I am not opposing what hon. Mungatana said. I am just asking for

some clarifications.
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Mr. Kioni: Mr. Chairman, Sir, I think would stand to be helped a lot by the senior lawyers. But I
want to take the view that we may need to recast this so that we do not lose everything because

there is the (d), there which talks about justice shall be administered without undue regard to

technicalities. I think it goes together with the (b) that you do not delay justice. So, I want to take

the view that we need to recast so that we do not lose everything. But again it has things that are

not useful, in fact, things that can be hindrance in the search for justice. I do not larow whether

we are dealing with 191 only-

Mr. Chairman: I wanted us to finish with 191 so that we can move forward. In terms of the 4,

my view is thal--

The Assistant Minister, Ministry of State for Defence (Mr. Musila): Again, like hon. Dr.

Kosgei, I am a layman. I have been able to compare the old Constitution and the Draft and the

style is completely different. So, I wanted our good friends, the lawyers to tell us why it is so

much different. It is a whole world of difference between Chapter 4 of the current Constitution
and this one. The style is different. There is so much narrative on the Draft. Is it because a lot
was lacking so that we know how to improve?

Mr. Mungatana: Mr. Chairman, Sir, we need to also agree that judiciary itself is a source of law
through precedence and whatever. In fact, the biggest complaint that we should be fixing with
the judiciary is the question of the principle of independence and this basically was going to
resources. I think that we try to put a Clause that allows them to draw from the Consolidated

Fund. If we can give that we have dealt with a big issue. The other issue was how the judges

were being appointed. All these things to me are just stories. We need to look at the Judicial
Service Commission and we needed to give the judges financial independence. The rest of the

other things like hon. Musila said are narratives. They should not really be in the Constitution.

Mr. Chairman: I get you. I want us to go Clause by Clause. But just to respond to Mheshimiwa
Musila. Mheshimiwa Wetangula, Article 206 deals with the judicial funds so probably we would
handle it at that point.

Mheshimiwa Musila in attempting to answer your question, this originated from Bomas. Before
Bomas this old Constitution we have was there and stated most of those rights. But judiciary had

interpreted each of those so strictly that everybody was denied those rights. If you remember, the

Mwakenya trials, when the lawyers sought to have those bill of rights enforced, what the court

said was that the law required the Chief Justice to do rules and the Chief Justice had not done

those rules. So, because those rules were not done, you are not able to enjoy this bill of rights.

Because of that history, everybody wanted to be so specific and clear that there is no

interpretation that will be very restricting. This is where the problem is coming from. But I agree

with you that I do not know that will be the best way to address that problem. We might have to

be a bit more conservative in our drafting. But our court should be a little bit more open in terms

of interpretation.
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Mr. Chairman: So, Clause 191(1).The other altemative is that we let the whole of Clause 191

be recast so that we do not lose some of the good things and we do not go too much in the

negative. Is that agreed?

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Chairman, Sir, the whole of Clause

191(1) does not need recasting; it needs deletion. It states as follows:

191. (1) Judicial authority-
(a) is derived from the people;
(b) vests in the courts and tribunals established in accordance with
this Constitution; and
(c) shall be exercised by the courts and other tribunals-
(i) in the people's name and for their common good; and

(ii) in conformity with this Constitution and the law.

It is leaving out, in fact, the fundamentals ofjudicial authority, that is, common law that is part of
our legal establishment. I am talking about judicial precedence. Even statutes passed by

Parliament are all left out. I think the whole of Clause 191 should be deleted. If you look at the

formulation in our current Constitution, it is very clear. I do not know why we are bringing this

confusion.

(Microphone httch)

Mr. Chairman: When we deal with the Executive, it says that the Executive authority vests in

either the President, the Cabinet or whatever. I would add "the Constitution" in Clause 191(1)(a)

so that it reads: "It is derived from the people and based on the Constitution". Even if sub-clauses

(a) and (b) are a bit of fluff, we could live with them and leave the rest of the sub-clauses as they

are.

The Minister for Justice, National Cohesion, and Constitutional Affairs (Mr. M. Kilonzo):

Mr. Chairman, Sir, the main function of a Chapter like this in a Constitution is merely to say

where the authority is vested. Let me read you what the Americans say in theirs and that is why I
agree with recasting because we can do this in a few sentences. It says:

"The Judicial power of the USA shall be vested in one supreme court and in such

inferior courts as the Congress may from time to time ordain and establish. The Judges,

both of the Supreme Court and inferior courts shall hold their offices during good

behaviour and shall at stated times receive for their services a compensation which shall

not be diminished during their continuance in office."

The South African one has used the same approach and I do not need to read it to you. So long as

we clearly say that judicial authority is vested in the courts and derived from the Constitution and

law, we will be home and dry.
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Mr. Chairman: So, can we agree that that is recast?

Hon. Members: Yes

Mr. Chairman: Let us have a proposer and seconder

Mr. M. Kilonzo proposed.

Maj-Gen. Nkaissery seconded.

Mr. Chairman: We now move to Clause l92.It is about independence of the Judiciary and it
states thus:

"192. (1) In the exercise ofjudicial authority, the Judiciary shall be subject only
to this Constitution and the law and shall not be subject to the control
or direction of any person or authority.
(2) The office of a judge of a superior coutt shall not be abolished while
there is a substantive holder of the office.
(3) The remuneration and benefits payable to, or in respect of, members of
the Judiciary, shall be a charge on the Consolidated Fund.
(a) The remuneration and benefits payable to, or in respect ofjudges shall
not be varied to their disadvantage.
(5) A member of the Judiciary is not liable in an action or suit in respect of
anything done or omitted to be done in good faith in the lawful
performance of a judicial function."

This Article has broadly remained the same in all the drafts. Does anybody have an issue on the

independence of the Judiciary?

The Assistant Minister, Ministry of State for Defence (Mr. Musila): Mr. Chairman, Sir, I
caught something said by Mr. M. Kilonzo in relation to the American Constitution. It was about

the judge remaining in office during good behaviour. I think we must fit something like that

somewhere as we proceed. This is because they should not be given power and think it will be

there forever even when they misbehave.

Mr. Chairman: I have noted that, but there is Article 201that deals with removal.

The Minister for Justice, National Cohesion, and Constitutional Affairs (Mr. M. Kilonzo):
Mr .Chairman, Sir, I think Mr. Musila is making an exceedingly good point. This is nothing to do

with removal because the Americans also have clauses dealing with removal. Once you put it
down there that they shall hold their offices during good behaviour, you are expressing a positive

position that they know that is what the Constitution requires. It adds value, yes and we should

find a way of inserting it there.
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Mr. Chairman: Is it not in Article 2Ol? I am, however, getting Mr. M. Kilonzo's view that we

should have a positive requirement as part of the earlier bits not just as a condition for

requirement. I also agree with Mr. Munya that when you say that this is a condition for

requirement, the opposite, therefore, is that---

So, can we say that we broadly agree with Clause 192?

Hon. Members: Yes.

Mr. M. Kilonzo proposed.

Mr. Kioni seconded.

Mr. Chairman: Now we go to clause 193: Judicial offices and officers.

Mr. Mungatana: Mr. Chairman, Sir, I was just wondering. Here it is being said that their

remuneration and benefits shall be charged to the Consolidated Fund. What about the whole

court administration and stuff like that? Where do we secure that independence?

Mr. Chairman: Your view is that we have complete financial independence something akin to

the Parliamentary Service Commission.

Mr. Mungatana: Yes.

Mr. Chairman: When we deal with the Judicial Fund, let us handle it at that point. I, however,

agree with you that it is a critical function.

Hon. Members, so that we do not have to go back, please, if you have any issues before we pass

anything, bring it up.

Clause 193 states thus:

"193. (1) The Judiciary consists of the judges of the superior courts, the judicial

officers and other staff.
(2) There are established the offices of Chief Justice who shall be the Head

of the Judiciary.
(3) There is established the office of Deputy Chief Justice who shall be the

Deputy Head of the Judiciary.
(a) The Chief Justice shall in consultation with the Judicial Service

Commission-
(a) prepare and implement programmes for the continuing
education and training ofjudges, magiskates, other judicial
officers and other staff of the judiciary;
(b) advise the national government on improving the efficiency of
the administration of justice.
(5) There is established the office of the Chief Registrar of the Judiciary
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who is the chief administrator and accounting officer of the Judiciary.

(6) The Judicial Service Commission may establish such other offices of
registrar as InaY be necessarY."

Any proposals?

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Chairman, Sir, I would propose that we

carry clauses 193(1)(2)(5) and (6). I also propose that we delete 191(3) and (4).

Mr. Chairman: Why not (3)?

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Chairman, Sir, I do not believe that we

need a constitutional office of Deputy Chief Justice.

Mr. Chairman: We have a constitutional office of a Deputy Speaker and Deputy President. This

is the third arm of Government. It ought to be equal.

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Chairman, Sir, if you look at

comparable jurisdictions, including the UK where we draw our legal principles, and even the

USA, the do not have a Deputy Chief Justice. All they have is a Chief Justice'

The Minister for Lands (Mr. Orengo): Mr. Chairman, Sir, all Judges as they sit while

exercising the functions of the Office of the Judge, they have equal jurisdiction. Even the Chief

Justice does not have jurisdiction which is different from the other judges. Now, if you introduce

the Office of the Deputy Chief Justice, you are tryrng to create a very militaristic line of

command in the courts. I do not think that should be the position. However, their seniority is

normally acknowledged and not necessarily expressed.

Mr. Chairman: Okay. I stand corrected, Mr. Wetangula. Could we then have your proposal? I

totally agree as far as 193(4) is concerned.

Mr. Kioni: Mr. Chairrnan, Sir, I was looking at the definition which states that the Judiciary

consists ofjudges of the superior court, the judicial officers and other staff. What is the meaning

ofjudicial officers?

Mr. Chairman: Magistrates, tribunals--- We had defined earlier that the Judiciary includes

magistrates, tribunals and whatever.

Mr. Kioni: We need to pay attention to that definition as we go along. I think it is being used

like the judicial officers include the support staff and such.

Mr. Chairman: I think they have differentiated the Judiciary as opposed to the judicial officers.

So, the Judiciary consists ofjudges of the superior court, judicial officers and other staff. So that
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even if you are clerk, you are still part of the Judiciary, but you have a different role from that of

ajudge.

Mr. Wetangula proposed.

Mr. Mungatana seconded.

Mr. Chairman: Is that carried? Before we calry it, let us hear Mr. orengo

The Minister for Lands (Mr. Orengo): Mr. Chaitman, Sir, in Clause 193(1) where it says that

the Judiciary consists of judges of the superior courts, the judicial officers--- Just on that bit of
judicial officers, I think there is some difficulty in mentioning magistrates and probably leave out

presiding officers or members of a tribunal. However, with regard to magistracy, if you look at a

lot of cases and access to justice, a lot of things are done at the magistrate's level as opposed to

the High Court. So, I would suggest that we mention Judges of the Superior Court, magistrates,

judicial officers and other staff.

Mr. Chairman: So, can we get that amendment to--- Then we have to redo your proposal Mr.

Wetangula and deal with Mr. Orengo's amendments. Thereafter we will delete the ones you

wanted deleted.

So, could we get your proposal formally Mr' Orengo?

The Minister for Foreign Affairs (Mr. Wetangula): That we add the word "magistrates" after

the words superior court.

Mr. Orengo proposed.

Mr. Wetangula seconded.

Mr. Chairman: So, it is carried that the word "magistrates" is specified before the words, "the

judicial officers".

Let us have your proposal, Mr. Wetangula.

The Minister for Foreign Affairs (N4r. Wetangula): Mr. Chairman, Sir, I propose that Clause

193 be reformulatedto include sub-clauses 193(1) as amended,lg3(2),193(5) and 193(6) with

193(3) and 193(4) deleted.

Mr. Chairman: Yes. You propose for the deletion of 193(3) and193 (4).

Mr. Kioni seconded.

Mr. Chairman: Is that carried?
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Hon. Members: Yes.

Mr. Chairman: Systems of Court, Clause l94.It states as follows:

"194. (1) The superior courts are the Supreme Court, the Court of Appeal, the

constitutional Court and the High Cour1."

That Constitutional Court, I have not seen anybody in love with it. Again, it is the same route.

Mr. Orengo and Mr. Wetangula!

The Minister for Lands (Mr. Orengo): Mr. Chairman, Sir, once we have a supreme court, I
really do not think we need a Constitutional Court. The Judiciary will be really top-heavy having
a whole panel of Court of Appeal and the Constitutional Court. In any case, there is a problem

we had dealt with earlier which is that constitutional issues---

Mr. Chairman: They are dealt in the High Court.

The Minister for Lands (Mr. Orengo): And there is a possibility of that jurisdiction being given

to lower courts. So, if that is the arrangement you may have a lot of confusion.

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Chairman, Sir, I fully support what
"Lord Jim" has said and also add that in many jurisdictions, constitutional courts are ad hoc.

They constituted to deal with specific constitutional issues. You do not have constitutional issues

on a daily basis and, therefore, you cannot have a fully established court. I suggest that we delete

any reference to a constitutional court because that jurisdiction is actually vested in the High
Court.

Mr. Chairman: Is that carried?

Mr. Kioni: What would it be if you were to say, "the hierarchy of courts"?

Mr. Chairman: It comes in the next Article, but I want us to clear with the deletion of the words
"Constitutional Court" appearing in Clause 194(1). Is that carried?

Hon. Members: Yes.

Mr. Chairman: Lr view of that, do we then say that the entire Clause 197 goes? Can I get a

proposer and a seconder?

Mr. Kioni: I propose the deletion of Clause 197.

Mr. Mungatana seconded.

Mr. Chairman: Is that carried?

Hon. Members: Yes.
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Mr. Chairman: Now, let us to Clause 194(2).It states as follows:-

"(2) In the hierarchy of courts the Court of Appeal and the Constitutional Court shall be

of equal rank."

The Minister for Foreign Affairs (Mr. Wetangula): Mr Chairman, Sir, we have just deleted

that.

Mr. Chairman: So, Clause 194(2) is irrelevant. The idea was basically to place the

Constitutional Court somewhere. Is there someone to propose the deletion?

Mr. Wetangula proposed.

Mr. Munya seconded.

Mr. Chairman: Is that carried?

Hon. Members: Yes.

Mr. Chairman: We now move to Clause 194(3).It states thus:

"(3) Parliament shall establish by legislation courts with the status of the High
Court to hear and determine disputes relating to-
(a) employment; and
(b) the environment and the use and occupation of, and the title to,

land.
(4) Parliament shall determine the jurisdiction and functions of the courts
contemplated in clause (2).
(5) The subordinate courts are the courts established under Article 202 orby
Parliament in terms of that Article."

The Assistant Minister for East African Community (Mr. Munya): Mr. Chairman, Sir, even

though I agree with you, I do not know why we are attempting to put them at the same level with
the High Court. These are ordinary issues that can be dealt with on a daily basis. Why do we
establish them and create them at the same level as the high court.

Mr. Chairman: I would imagine that we want them at sufficient level so that---

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Chairman, Sir, just to add on to that, in
fact, if you look at the current legislation, appeals from the courts contemplated here go to the

high court like from the industrial courts, the NEMA tribunals or any other tribunals in
procurement, the courts marshals they all end up in the appellate process to the high court. I do

not know if we desire to change that.
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Mr. Clrairman: I need intervention fi-om senior wakilis on this

The Minister for Lands (Mr. Orengo): Mr. Chairman, Sir, if you have fairly senior court like
the industrial court, normally you have members or somebody there who qualifies to be a judge
so that if you have a supreme court and the court of appeal then you are likely in the
determination of any dispute, to go through a very lengthy process. Coming fi'om the Ministry of
Lands, there has been a suggestion that we should have a special court to deal with land issues

because at the moment from our records there are about 5,000 land cases involving disputes over
Govenrment land leave alone the other disputes which relate to land. But if we did not have these
two superior courts; the Supreme Court and Court of Appeal, I would really not have a problem.

The Assistant Minister for East African Community (Mr. Munya): Mr. Chairman, Sir, I
appreciate what Mr. Orengo is saying but it would make things more difficult for citizens if you
were to elevate courts dealing with land and employment to the status of the High Courl because
you will have fewer judges then the reach by the citizens would again diminish. So, it would not
likely to reduce the backlog. Even though we still have the Supreme Court, I do not think
everybody would be going all the way to it.

Mr. Chairman: The suggestion I was getting was that the appeal process will be so long
because you will have to appeal to the High Court first then to the Courl of Appeal then to the
Supreme Court. That chain would be so long and expensive.

The Assistant Minister for East African Community (Mr. Munya): I started by appreciating
that but I said that perhaps then we need to rethink of it because if you elevate it to the High
Court still there is a big problem because most land cases are down there on the ground with
ordinary citizens.

Mr. Chairman: Can we then leave this to legislation, for Parliament to decide the status?

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Chairman, Sir, as we do that, let me
just point out something. tn fact,I thought that Mr. Orengo would have thought in the opposite
direction. When we are thinking of land cases, most of them are in the villages and I do not think
this country can afford to have judicial officers of the status of high court judges at every village
level. What we are tryrng to do, I believe, is to have judicial establishments dealing with land as
low as it is practically possible so that they can be able to adjudicate on land issues and land
disputes involving citizens and the state or citizens and citizens. Then the law can provide that if
the process of appeal is the law and put a cap on it.

Mr. Chairman: Can we say that Parliament shall establish by legislation courts with such status
as Parliament may determine to hear and determine disputes relating to employment and so on.

Mr. Kioni: Mr. Chairman, Sir, before it is proposal the other important tribunals that should not
be left out is the business premise and rent tribunal which is a very important tribunal. In fact, it
is more active than these other tribunals. If we have to elevate the two we should also be careful
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not to leave other important tribunals. Whichever way we decide to treat the two, we should also

extend it to other tribunals. I would suggest leaving it to Parliament to do that.

The Assistant Minister, Ministry of State for Defence (Mr. Musila): Mr. Chairman, Sir, now
that we are talking about other courts, I do not wish to jump the gun but if you look at page 202

of the draft which refer to court marshal as a subordinate court. This is a matter that would be

against the practice now because court marshal cannot be a subordinate court because of the

nature of crimes that it deals with and the special circumstances. Therefore, I am sure my
colleague knows more about it but we would like to continue having the same jurisdiction as it
has now as opposed to here where it is being made a subordinate court.

Mr. Chairman: I think it is a subordinate court. I think the problem is the term "subordinate".
This is just to differentiate it from the high court because the High Court was referred to as the

superior court. This was just a differentiation from the High Court and not in any way to reduce

its status or power. Even the chief magistrate in Nairobi is in a subordinate court but they handle
capital offences. The problem was in the differentiation of the superior court. Now are going to
have the superior court as the High Court, the Court of Appeal and the Supreme Court. So, Mr.
Musila, I think it is just a terminology.

(Off record)

I think I will have that deleted from the record. They are not Kangaroo courts. They are

absolutely courts established by law and I think you should appreciate it.

Can we move forward? Let us leave three for recasting. Do we conclude on three or do we leave

it for recasting? I wanted it to be left to Parliament but Mr. Kioni brought in the issue of the

business premise and rent tribunal and we do not have the whole that list.

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Chairman, Sir, either you mention all
of them here or mention none. So, the best is to leave it to Parliament.

Mr. Chairman: Do we agree to that? That it will be recast so that Parliament will not only give
the status but also where they will and what they will deal with?

Anything else on that Article?

Can I get a proposal for recasting? Mr. Ruto, are you proposing that we recast?

The Minister for Justice, National Cohesion and Constitutional Affairs (Mr. M. Kilonzo):
Mr. Chairman, Sir, I propose that this be recast.

The Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserry): I second.

Mr. Chairman: That is carried.
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Let us move to 194(4); it states:-
"Parliament shall determine the jurisdiction and functions of the courts conternplated in
clause 2".

Is clause four deleted?

Can I get a proposer and seconder?

(Mr. Wetangula propos ed)

(Mr. Balala seconded)

Clause 5 states:-
"The Subordinate courts are the courts established under Arlicle 202 or by Parliarnent in
terms of that Article".

Any problem with that? Can we get that carried, proposed again by those two gentlernen? So, it
is proposed by Mr. Wetangula and seconded by Balala. Can we then carry the whole of that
Article 194 as amended?

It is again proposed by Mr. Wetangula and seconded by Mr. Balala.

ParI2- Supreme Court. May I alert you that this is a court that has never existed before and it
will be at the top of the hierarchy so let us give it a little bit more care? Article 195(1) states:-
"There is establish the Supreme Court which consists of-
(a) the chiefjustice who shall be the president of the court;
(b) it was deleted.

Can we then hold on (b) as (c) which says: No fewer than five and not more than seven other
judges. Why can you not just fix the number? Then we will have to amend part (c) also. I have
just been alerted to one fact.

Part (b) deals with two things: There is the deputy chief justice which we said that we do not
want to deal with but there is also a vice president of the court. The shucture of this is that every
court; the Court of Appeal, the High Court and the Supreme Court, each has a president and the
vice president to lead that court.

The Minister for Foreign Affairs (Mr. Wetangula): Naturally the most senior judge will be the
vice president of this court after the chiefjustice. You do not even define it.

Mr. Chairman: So, how do you provide for that because we said we do not want to provide for
a deputy chief justice? One of the problems with our current judiciary is that the Chief Justice
does not have a lot leeway but he is also a power unto himself. The other judges have no role in
terms of the running of the judiciary. One of the things that we need to fix is that.
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The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi): Mr.
Chairman, Sir, have we not seen complaints that the order of seniority has been skipped. There
are so many cases that keep coming up and down. I think a definition would be good. We know
that there are people who have been on the registry they sit there and you find that in your own
profession people who have been way behind have been catapulted and these things keep on
coming up.

Mr. Mungatana: Mr. Chairman, Sir, I was proposing that we capture that idea of the senior
most being the vice president of the court by recasting Article 195(a) and say:-

"There shall be established a Supreme Court which consists of-
(a) the chiefjustice who shall be the president of the court and then

(b) the vice president of the court who shall be the senior most ranking judge
(c) five otherjudges"

Mr. Chairman: Can we get that proposed and seconded.

Mr. Mungatana: I propose.

Mr. Chairman: You are proposing the amendment of (b) and (c). Can it be seconded?

The Minister for Justice, National Cohesion and Constitutional Affairs (Mr. M. Kilonzo): I
second.

That is carried. Number 2, the Supreme Court shall be properly constituted for the purpose of its
proceedings---

The Minister for Foreign Affairs (Mr. Wetangula): I propose that we delete that.

Mr. Chairman: Why do you want to delete that?

The Minister for Foreign Affairs (Mr. Wetangula): We have said that it will consist of the
chiefjustice, the most senior judge who will be the vice president and five others. There is no
quorum unless they are seven and we leave it there.

Mr. Chairman: Will that be very restrictive? If one of them was sick would you not tie the court
not to sit that day? Can we reduce it to a bit fewer than the total? My question is; must they all be
present?

The Minister for Justice, National Cohesion and Constitutional Affairs (Mr. M. Kilonzo):
Mr. Chairman, Sir, from what I have noticed and the experience, all supreme courts sit in full.
You camot fish for judges for form the Supreme Court. They all sit in full always.

Mr. Chairman: Okay
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SupR-EN4B Corrnr

195. (1) There is established the Supreme Court which consists of-
(a) the Chief Justice, who shall be the presider-rt of the court;
(b) the Deputy Chief Justice, who shall-
(i) deputise for the Chief Justice; and
(ii) be the vice-president of the court; and
(c) not fewer than five and not more than seven other judges.
(2) The Supreme Court shall be properly constituted for the purposes of its
proceedings if it is composed of five judges.
(3) The Supreme Court shall sit in Nairobi.
(a) The Supreme Court shall have-
(a) exclusive original jurisdiction to hear and determine disputes

arising from the process of the impeachment of the State
President;

(b) a presidential election petition; and
(c) subject to clause (5) and (6), appellatejurisdiction to hear and
determine appeals from-
(i) the Court of Appeal and the Constitutional Court; and
(ii) any other court or tribunal as prescribed by an Act of

Parliament.
(5) Appeals shall lie from the Court of Appeal to the Supreme Court-
(a) as of right in any case involving the interpretation or application

of this Constitution; and
(b) in any other case in which the Court of Appeal or the Supreme

Court certifies that a matter of general public importance is
involved.

(6) The Supreme Court shall not be bound by its previous decisions if it
considers it is in the interests ofjustice and the development of the
law for it not to be so bound.

(7) All other courts shall be bound by the decisions of the Supreme Court.
(8) An Act of Parliament may make further provision for the operation of the

Supreme Court.

Mr. Mungatana: Mr. Chairman, Sir, I was saying that all the seven should be seated, but in the
event that during the proceedings one of them has walked out to help himself or something, it
means that the proceedings cannot continue. On a practical level, it means that the court cannot
proceed if one of them is away even for a few minutes. I do not think that is correct.

Mr. Chairman: While we consult on other jurisdictions, let us bracket it
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Mr. Mungatana: Mr. Chairman, Sir, technically, even in Parliament, if the quorum is 30 and
one Member of Parliament walks out, and somebody raises the issue of quorum, Parliament
cannot proceed with business. So, I think it is a bit too restrictive.

Mr. Chairman: You have a point. So, let us bracket it while we look at what other jurisdictions
have.

(Article I 9 5 (1 ) k) bracketed)

Article 195(3)

Mr. Chairman: Hon. Members, is it necessary to say in the Constitution that the Supreme Court
shall sit in Nairobi?

An hon. Member: No!

Mr. Chairman: So, can I have proposal for its deletion?

The Minister for Tourism (Mr. Balala): Mr. Chairman, Sir, I propose that Article 195(3) be
deleted.

The Minister for Foreign Affairs (Mr. Wetangula) seconded

Mr. Chairman: That is carried!

(Article I 95 (3) deleted)

Article 195(4)

The Minister for Foreign Affairs (Mr. Wetangula) :---(Inaudible)

Mr. Chairman: Hon. Members, can we agree to the proposal for deletion of the "Constitutional
Court" since we have already agreed to that one? Is that one proposed for carrying?

Hon. Members: Yes!

(Article I 9 5 (4) amended appropriately)

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Chairman, Sir, Article
195(a)(c) provides that the Supreme Court, subject to clause (5) and (6), shall have appellate
jurisdiction to hear any other court or tribunal as prescribed by an Act of Parliament. Are we
contemplating a situation where, from example, an appeal from a NEMA tribunal can go straight
to the Supreme Court, when there is the High Court in the middle?
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Mr. Chairman: Yes, but we are also not restricting, so that we do not close that window.

Sometimes the Supreme Court might want to deal with things straight, like the Arnerican otre. It
does not just sit on appeal. It also has original jurisdiction of things that it thinks are very

inportant to the public. It could pick up something just to pronounce itself on that issue' So, we

do not close it off.

The Minister for Agriculture :--(Inaudible)

Mr. Chairman: They are the ones who decide. They know how their time is. You do not go

straight as of right. They are the ones who decide. So, let us leave it in the current formulation.

The Minister for Lands (Mr. Orengo): Mr. Chairman, Sir, Article 195(6) says that the Supreme

Court shall not be bound by its previous decisions if it considers it is in the interest ofjustice and

the development of the law for it not to be so bound.

In a case involving the Narok County Council, it looked like the courts had no other way but to

depart from their previous decisions.

Mr. Chairman: Do you remember the Moi ruling on service? If the court was not allowed to
reverse its judgement, we would have had that as our law---

(Article 195 (5), (6), (7) and (8) agreed to)

Mr. Chairman: Hon. Members, can I have a proposer and seconder for adoption of Article
(195) as amended?

Mr. Mungatana proposed

Mr. Kazungu seconded.

(Article 195 as amended agreed to)

Article 196

196. (1) There is established a Court of Appeal, which-
(a) shall consist of such number ofjudges, not being fewer than

twelve, as may be prescribed by an Act of Parliament; and

(b) shall be organized and administered as may be prescribed by an

Act of Parliament.
(2) There shall be a president of the Court of Appeal who shall be elected

by the judges of the Court of Appeal from among themselves.

(3) The Court of Appeal has jurisdiction to hear appeals from-
(a) the High Court; and
(b) such other court or tribunal as may be prescribed by an Act of

Parliament.
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Mr. Chairman: Hon. Members, are there any issues with Article 196?

The Minister for Lands (Mr.Orengo): Mr. Chairman, Sir, with regard to the provisions made

under 196(2), the practice in India and Pakistan is that judges have got a level seniority. So,

instead of an election, the most senior judge becomes the President of the Court of Appeal. We
can provide for a specific tenure of, say, six years. An election can turn into a political process.

Mr. Chairman: I get your point, but how does that compare to a judge who is obviously senior
but everybody knows that he is the worst manager?

The Minister for Lands (Mr. Orengo): Mr. Chainnan, Sir, a Chief Justice or President of the

Court of Appeal is not necessarily a manager.

Mr. Chairman: I think that is what they are thinking of; that, that person becomes the top
officer in that court.

The Minister for Lands (Mr. Orengo): Mr. Chairman, Sir, you manage the cases, but not the
administration. In the process of appointing the judges, surely, if somebody is incompetent and

he manages to be appointed judge, then the system would be wrong.

Mr. Chairman: Not necessarily incompetent. One could obviously be a good judge, but who---

The Minister for Lands (Mr. Orengo): Mr. Chairman, Sir, there is a judge I know, whose name
I will not disclose. He is one of the brightest judges in the Judiciary at the moment. He is very
humble but when it comes to promotion, he will not get anylvhere. When it comes to things like
elections, he will never get anywhere because that is not his predisposition. He should have been

a Judge of the Court of Appeal a long time ago.

Mr. Chairman: I suspect that I know who you are talking about. So, could we say we head that
way?

Mr. Mungatana: Mr. Chairman, Sir, we should agree that, here, we are dealing with a single
profession. We already know how lawyers are sworn in. We already know the ranking of our
judges. It is even demoralizing for a senior judge to lose an election. It looks a bit mucky. So, I
support.

Mr. Chairman: Can we say we recast it, so that we bring in the issue of ranking?

Hon. Members: Yes!

Mr. Chairman: So, we recast Article 196(2), so that instead of providing for election, there will
be seniority.

(Article 196(2) to be re-casted)
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(Arttcle 196 as amended agreed to)

(Article 197 skipped)

Mr. Chairman: Hon. Members, let us go to Article 198, the Fligh Court.

TUE Hrcs Counr

198. (1) There is established the High Court which-
(a) consists of such number ofjudges as may be prescribed by an

Act of Parliament; and
(b) shall be organized and administered as may be prescribed by an

Act of Parliament.
(2) There shall be the Principal Judge of the High Court who shall be

elected by the judges of the High Court from among themselves.
(3) Subject to clause (4), the High Court has-
(a) unlimited original jurisdiction in criminal and civil matters;
(b) jurisdiction to determine the question whether a right or

fundamental freedom in the Bill of Rights has been denied,
violated, infringed or threatened;

(c) an appeal from a decision of a tribunal appointed under this
Constitution to consider the removal of a person from office;
and

(d) any other jurisdiction, original or appellate, conferred on it by
or under an Act of Parliament.

(4) The High Court shall not have jurisdiction in respect of matters-
(a) reserved for the exclusive jurisdiction of the Supreme Court or

the Constitutional Court under this Constitution;
(b) over which the Constitutional Court has assumed jurisdiction in

terms of its rules; or
(c) falling within the jurisdiction of the courts contemplated in

Article 194(2).
(5) The High Court has supervisory jurisdiction over the subordinate courts

and over any person, body or authority, exercising a judicial or quasi-judicial
function, but not over a superior court.

(6) For the purposes of clause (5), the High Court may call for the record of
any proceedings before any subordinate court or person, body or authority
as is mentioned in clause (5) and may make any orders and give any
directions it considers appropriate to ensure the fair administration of
justice.

Mr. Chairman: Hon. Members, Article 198(1) provides that there is established the High Court
which consists of such number of judges as may be prescribed by an Act of Parliament. Do we

21



need to put a minimum of the number of judges here? We had put a minimum number in the
earlier one. Think about a minimum.

The reason as to why I am talking of a minimum number is because we already know we should
at least have an establishment of 120 or so judges. There are only 54 judges.

The Minister for Foreign Affairs (Mr. Wetangula) :---(Inaudible)

Mr. Chairman: Okay. In respect of 198(2), which provides that there shall be the Principal
Judge of the High Court who shall be elected, do we use the same formulation as in the previous
Article?

Hon. Members: Yes!

(Arttcle 198(2) to be re-casted accordtngly)

Mr. Chairman: Hon. Members, Article 198 refers to Article 194(2). What does Article DaQ)
provide for?

An hon. Member: We deleted that one.

Mr. Chairman: If we deleted that one, Article 198(4) is just (a) and the firstpart of (a). Is that
agreed2

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Chairman, Sir, am I misreading?
Article 198(1)(c) says "an appeal from a decision of a tribunal appointed under this Constitution
to consider the removal of a person from office", but the High Court will also handle appeals
from lower courts. Are we excluding that provision? It has unlimited original jurisdiction in
criminal and civil matters. It is also an appellate court for subordinate courts, which should be
mentioned. I would want to be amended to read as follows:-

"an appeal from a decision of a subordinate court or tribunal appointed under this
Constifution"

Mr. Chairman: So, let us re-cast 198(1)(c), so that it talks about appeals from the subordinate
courts referred to in202.

(Article 198(1)(c) to be re-casted accordingly)

Mr. Chairman: Hon. Members, Article (5) provides that the High Court has supervisory
jurisdiction over the subordinate courts and over any person, body or authority, exercising a

judicial or quasi judicial function, but not over a superior court.

Article (6) provides that for the purposes of clause (5), the High Court may call for the record of
any proceedings before any subordinate court or person, body or authority as is mentioned in
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clause (5) and may make any orders and give any directions it considers appropriate to ensure thc
fair administration of justice.

Hon. Members, I think we should re-cast 198(2) and 198(4) and carry the rest of the clauses-

An hon. Member: And Article 198(3)(c), Mr. Chairman, Sir.

Mr. Chairman: So, we are re-casting Articles 198(2),198(3)(c) and 198(4), in terms of deleting
(b) and (c) and part of(a)?

Hon. Members: Yes!

(Amendments agreed to)

Mr. Chairman: Can I have a proposer and seconder for adoption of Article 198 as amended?

Mr. Ruto proposed.

The Minister for Foreign Affairs (Mr. Wetangula) seconded.

(Article 198 as amended agreed to)

AppomrwNT oF Curcr Jusucr, Drpurv
Crurn Jusrtcn AND orHER Juocns

199. (1) The State President, acting on the recommendation of the Judicial Service
Commission shall appoint judges.

(2) The State President shall appoint the Chief Justice and the Deputy Chief
Justice on the approval of the National Assembly.

(3) The judges of the superior courts shall be appointed from among persons
who-

(a) hold a law degree from arecognized university or are advocates
of the High Court of Kenya or possess equivalent qualification
in a common law jurisdiction;

(b) possess the required experience gained in Kenya or in another
Commonwealth common law jurisdiction and referred to in
clauses (3),(4), (5) and (6); and

(c) have a high moral character, integrity and impartiality.
( ) The Chief Justice and judges of the Supreme Court shall be appointed

from among persons who have-
(a) at least fifteen years experience as judge of the Court of

Appeal, the Constitutional Court or the High Court; or
(b) at least fifteen years experience as distinguished academic,

judicial officer, legal practitioner or such experience in other
relevant legal fields; or
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(c) held the qualifications specified in paragraphs (a) and (b) for a

period amounting, in the aggregate, to fifteen years;

(5) Theiudges of the Court of Appeal shall be appointed from among persons

who have-
(a) ten years experience as judge of the High Court; or
(b) ten years experience as distinguished academic or legal

practitioner or such experience in other relevant legal fields; or
(c) held the qualifications specified in paragraphs (a) and (b) for a

period amounting, in the aggregate, to ten years.

(6) The judges of the Constitutional Court shall be appointed from persons

who have-
(a) at least ten years experience as judge ofthe Court ofAppeal or

a judge of the High Court; or
(b) at least ten years experience as distinguished academic or legal

practitioner or such experience in other relevant legal fields; or
(c) held the qualifications specified in paragraphs (a) and (b) for a

period amounting, in the aggregate, to ten years.

(7) The judges of the High Court shall be appointed from persons who have-
(a) at least ten years experience as professionally qualified

magistrate;
(b) at least ten years experience as distinguished academic or legal

practitioner or such experience in other relevant legal field; or
(c) held the qualifications specified in paragraphs (a) and (b) for a

period amounting, in the aggregate, to ten years.

(8) A juclge of the Constitutional Court shall, in addition, be a person-
(a) versed in constitutional law and constitutionalism; and

(b) with proven commitment to human rights values and practices.

Mr. Chairman: Hon. Members, I do not like the term "State President" as referred to under

Article 199, but let us go on. We will deal with when we deal with the Executive.

Article 199(2) says that the State President shall appoint the Chief Justice and the Deputy Chief
Justice on the approval of the National Assembly. We had already deleted "Deputy Chief
Justice".

Article 199(3) says that the judges of the superior courts shall be appointed from among persons

who-
(a) hold a law degree from arecognized university or are advocates

of the High Court of Kenya or possess equivalent qualification
in a common law jurisdiction;
(b) possess the required experience gained in Kenya or in another

Commonwealth common law jurisdiction and referred to in
clauses (3), (4), (5) and (6); and,

(c) have a high moral character, integrity and impartiality.
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Hon. Members, why do we not deal with this Article up to this point, first?

An hon. Member: Mr. Chairman, Sir, the parts of this Article are connected to these other par1s.

Mr. Chairman: Hon. Members, Article 199(4) is providing for the other courts. All the superior
courts are there.

Mr. Kioni: Mr. Chairman, Sir, we have the lower courts and the superior courts

Mr. Chairman: The superior courts are all there.

Mr. Kioni: Yes, and that needs to be carried through and through. There seems to be some
places where---

Mr. Chairman: The superior courts are anything that is not the subordinate courts. Hon.
Members, do you have any problem with Article 191(1), (2) and (3)?

The Minister for Higher Education, Science and Technology (Dr. Kosgei): Mr. Chairman,
Sir, I just want to ask, for purposes of understanding something. I am talking of the selection
process. Is there any vetting process, especially when you bring the provision made under part
(c) of sub-Article 199(3) (c)? I am thinking of the Claris/Thomas' saga?

Mr. Chairman: This is actually one of the issues. The proposal that the draft had was that we
have an Independent Judicial Service Commission (IJSC), and that the IJSC advertises for those
posts and recruits. Once it has done that, the USC sends those proposals to the President for
appointrnent. Now that we have proposed an executive President that might be different frorn the
one we have, typically, in the Claris/Thomas process, what would happen is that the President
alone would appoint the judge and take that proposal to Parliament. Parliament, first, at the
Committee stage, and later the full House, where you would have that position filled. So, in the
US, they would not be advertising for the jobs. What they do the President will say: "I think the
Minister for Justice will make a very good judge and say: I am proposing the Minister for Justice
to be a judge." That comes to the Parliamentary Committee, and they have hearings. It is an open
process. They say: "Anybody who has any issues with this gentleman or this lady, let us hear it."
They will then vote on it. It is then taken to main House. They vote on it and it is confirmed.

So, may be, we will follow the process in the UK, which has just set up a new Judicial Service
Commission, which does not include Parliament in that process. It is just between the judicial
process and the Prime Minister. Whichever we use, in any event, this will still hold.

So, other than the reference to the Deputy Chief Justice in199(2), can we carry Article 199(1),
(2) and (3)? Can I have a proposer and seconder?

Ms. Odhiambo: Mr. Chairman, Sir, based on what you have just said, why are we carrying
Article 199(1), (2) and (3) without making a provision for that vetting? I can see that there is
only vetting for the Chief Justice, and not for the other judges.
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Mr. Chairman: What are you suggesting?

Ms. Odhiambo: Mr. Chairman, Sir, I would suggest that we adopt the USA system, so that the

appointments go through Parliament.

Mr. Chairman: Are you suggesting that the President appoints without having to go through

advertisement, and then the appointments go through Parliament for confirmation?

Ms. Odhiambo: Yes, Mr. Chairman, Sir

The Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserry): Mr. Chairman,

Sir, I am a layman as regards to law, but I want, for the sake of clarity, I would like to seek

clarification. We are having a Supreme Court, the Court of Appeal and the High Court. What are

the roles of all those courts? I think we are setting up too many courts. Can you tell me why we

should have three tiers of Judrciary?

Mr. Chairman: Hon. Members, is there anybody who would want to try to explain that to hon.

Nkaisserry?

Mr. Chachu: Mr. Chairman, Sir, if Parliament is going to vet the appointment of the Judges---

Mr. Chairman: Can we try and answer hon. Nkaisserry? Let us deal with this one first, before

we hear Mr. Chachu.

Let me try and answer that one. You know, we have an appeal process, because judges are

human beings. They could actually get wrong. We want to be able to have a second level, if you

are not happy with a judgement that the first court has given you; to be able to go to a higher
court for review of your case. If you are not happy, we want you to be able to go to even a
further higher court.

When it comes to my understanding of the American system, the Supreme Court deals with very
critical constitutional issues. It is very limited in terms of numbers, but very powerful in terms of
the sound they set. The others are supposed to give you an appellate opporlunity.

Secondly, the High Courts are going to be quite a number. Courts of Appeal will be very many,
just like the High Court, but you would want to be able to go to a further court for those very key

decisions, where you can have a decision made for everybody. Ultimately, the philosophical

basis for that provision is that courts are human beings, and they could get it wrong. You may
want to have a second level to which, if you aggrieved, your decision is not closed. If we had left
it to just one court, even if they were wrong, you would have nowhere else to go. It is said that in

God's case, there is no appeal. In human being's case, there is always appeal. You can appeal to

the next and next levels. Of course, I agree with you that the chain should not be so high. That is

why we agreed to kick out the Constitutional Court.
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Mr. Chairman: We also have the cconomy to think of. Ideally, liaving two levels of appeal after

the High Court is not a bad thing because there are a number of cases that come straight to the

High Court and then you want to appeal to two levels. If it comes to the Magistrate Courts, two

levels. So, this is the philosophical reason behind. Then let us go to Maj-Gen. Nkaisserry. You

are not convinced, I can see from your eyes.

The Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserry): You have not

convinced me because I think you are trying to just give good names for the sake of making this

constitution look like we have done a good job. If you are aggrieved and you go to the lower

court, for example, the Magistrate Court and you bring your problem to the High Court and then

you go to the Court of Appeal, I think you just need to give a name, if it is the Supreme Court

and then remove the court of appeal. Otherwise, I think you can create a specific court, for
instance if my case has not been properly addressed then the Chief Justice can constitute another

panel ofjudges to hear it but you do not have to have a court or another level for the sake of
appeal.

Mr. Chairman: Two things happen hon. Maj-Gen. Nkaisserry. First of all, there are people who

will start with the High Court and not the Magistrate court. So, their first point of appeal is the

Court of Appeal. Then the Court of Appeal has many courts. In other words, it is a court that has

many branches. The Supreme Court has only one branch. It is only one court of a set number. So,

even those courts of appeal, several of them might give different interpretations and they have

the right to do that because they are courts as equal to the other court. You want to come to a
certain point at the apex where everybody else follows amri. Like you are the General, you might
have several arms. Is there anybody else who has any other issue with the High Court? Other

than the reference to deputy, this whole debate, I think what Ms. Odhiambo pointed out is very

critical. In view of the nature of the Executive we are likely to take, does that impact on the form
of appointment discipline of the judges? This is because we could have the Judicial Service

Commission as proposed in the current draft which has no role for Parliament except in terms of
removing the Judges or do we have the American system where it is the president and

Parliament's decision that do the appointments. The President appoints and Parliament vets.

There are two different philosophies.

Mr. Chachu: Mr. Chairman, Sir, that is the question I was trying to pose and basically, in terms

of the appointment of judges. If we use the American model where Parliament will have to vet

those appointments, what will be the role of the new Judicial Service Commission? I thought that

that was one of its key functions as established here.

The Minister for Agriculture (Mr. Samoei): Mr. Chairman, Sir, I am a lay man also here, but

when we say that they should be vetted by Parliament, are we talking about the High Court
judges plus the court of appeal?
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Mr. Chairman: All the superior courts.

The Minister for Agriculture (Mr. Samoei): I think it is important for the people tluough their

representatives to have a say on some of these people. It provides the connection between the

supremacy of the people and all these institutions.

Mr. Chairman: And checks that institutron.

The Minister for Agriculture (Mr. Samoei): Because if we let the Judicial system mn away

from the people and just to be between the President and the Judicial Service Commission, I
think there is an issue there, but if we are persuaded that there is a way that can be done, then we

can go that direction. But it will greatly depend on the Judicial Service Commission, the

composition and how it operates. If you have a Judicial Service Commission and the nature of its

appointrnent in such that it is not firm---

Mr. Chairman: The alternative is that all members of the Judicial Service Commission are

vetted by Parliament and they now do the vetting for the Judges.

The Minister for Agriculture (Mr. Samoei): There is weak link somewhere there. I think we

should rethink the formula and maybe go the other way.

The Minister for Justice, National Cohesion and Constitutional Affairs (Mr. M. Kilonzo):

Mr. Chairman, Sir, I am afraid, we must provide for vetting judges. The experience has been

very bad and when we reach even the Judicial Service Commission, I am going to request that

we insert a provision for them to recruit these judges before recommending them to the President

transparently.

Mr. Chairman: I think we have to go with one general system as opposed to the other. Either

we go the Judicial Service Commission way which is what Britain is now tryrng to do or we go

with the American system which is that the President appoints but it is vetted by Parliament and

he can only then confirm once the vetting has gone through.

The Minister for Higher Education (Dr. Kosgei): Mr. Chairman, Sir, let me try to persuade

you because I am the one who raised this issue and I gave the example of Thomas because if you

remember the debate that went on before he was vetted, when he was eventually selected despite

the debate, it then became easier to trust him. Had he gone in through a standing thing like the

Judicial Commission which will end up being a club of people who know each other and then

those issues had come earlier, he would never have been able to perform his job. Given the way

we work and the way the whole world works, if I were the person selected, I would prefer to be

vetted and thrown out or accepted because once I am accepted, then I feel I have the moral

authority to do my job.
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Mr. Chairman: In any event, we have reduced Parliament's work so that confirmation of senior

appointments really is one of the key functions.

Ms. Odhiambo: Mr. Chairman, Sir, if you see the trend that Kenya is taking, eveu if you look at

the other pieces of legislation that is coming up, we are actually vetting people that are at less

superior levels to judges. For rne, it is actually very important that the vetting goes tlrrough

Parliament.

The Minister for Lands (Mr. Orengo): There is a point that Dr. Sally mentioned that is critical

to me. Once we have this requirement of high moral character, integrity and impartiality, it
comes wily nilly mandatory to have a confirmation process. If you remember the Clarence

Thomas' case, if the appointment was confined to some small point, for instance, the Judicial

Service Commission, the issue that came out in public would not have been easy. But if it goes

through Parliament, then you got the public out there who through their elected representatives

may have issues which then gets to Parliament. So, I think a vetting process is necessary.

Mr. Chairman: Does anybody have a contrary view? It looks like we are heading that way, and

so, if we are generally agreed, we can proceed.

The Minister for Tourism (Mr. Balala): Mr. Chairman, Sir, I just want to refer what Ms.

Odhiambo has said that the trend is that we are going towards vetting by Parliament. But if we

are going to the Presidential system, which is the American style, then the President should

appoint and then Parliament vets or the Parliament Select Committee.

Mr. Chairman: Agreed.

Mr. Ethuro: Mr. Chairman, Sir, I know opposites, but not on this one. I would imagine the

President is not going to appoint people because he knows them or he plays golf with them. The

President would be guided by the Judicial Service Commission in terms of these people,

particularly consistent with the high moral character, integrity and impartiality. The role of
Parliament is just to affirm and confirm. Parliament would be expected really not to go into the

details unless there are serious lapses. So, I find that there is no contradiction in having both.

Mr. Chairman: Will it not be too elaborate?

Mr. Ethuro: It could be too elaborate but I think it is necessary for purposes of integrity. Now
you can determine whether it is opposite or not.

The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi): Mr.

Chairman, Sir, I am really not deviating from hon. Ethuro has said. ln fact, I am perpetuating it.

Let the Judicial Service Commission through its processes originate the names from where the

President can then make an appointment and Parliament eventuaily either ratifies or rejects.
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Mr. Chairman: Is that what we have generally agreed on?

IIon. Members: Yes.

The Minister for Tourism (Mr. Balala): Here we are talking about a system and here were have

the Presidential system. When the President nominates anyone, he should have a process where

he also does intelligence on these individuals. That is the process where he can give the names to

the Parliament Select Committee just to verify further rather than the PSC originating the list.

Mr. Chairman: We have agreed on that. The Judicial Service Commission should originate the

list.

The Minister for Tourism (Mr. Balala): Then what leeway are you giving the President to

appoint? He is just basically receiving the list from the Judicial Service Commission. The

President has no power any more.

Mr. Chairman: The Minister for Tourism has a point. If it is the Judicial Service Commission

originating the list, then the President essentially cannot bring anybody outside that list. So, what

will be the role of the President?

The Minister for Lands (Mr. Orengo): Mr. Chairman, Sir, if there was a Magistrate reappointed

as a judge, the Judicial Service Commission will interrogate the performance of this Magistrate.

The judgements whenever they got an appeal, were they allowed? There are quite a number of
technical issues that the President will not be able to deal with. If you allow the President to

originate the list from anywhere, looking generally at the qualifications that we have placed as

requirements, you will have all sorts of odd people who may qualify on paper but who many not

really perform the functions properly. So, we should make sure that probably the Judicial Service

Commission should not have a limited number of persons. Let us say, for example, the President

wants to appoint ten people, they should have a list of about 30 or 40 people, so there is some

discretion.

Mr. Chairman: Okay.

The Minister for Lands (Mr. Orengo): So, we can say that the President shall appoint from a

list.

Mr. Chairman: Essentially, one of the key roles of the Executive is to make these senior

appointments and as our check also on the Judiciary, the Executive should be the one proposing.

All these institutions have to be interconnected. So, while I agree with you that we should check

the President in terms of his not picking from anybody, the President ought to have the ability to

decide between some individuals. Probably that latter bit that hon. Orengo has said that we

should give a list might square that.
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Mr. Mungatana: Mr. Chairman, Sir, I want to agree with hon. Balala here and I wanted us to go

back to the Cabinet. If we are not setting a list from which the President appoints, we might as

well create a Cabinet or a Judicial Service Commission. So we create a list and when the

President is elected, he should go to that list and then bring that list to Parliarnent for it to be

approved. If we say that we want a pure President system, let us leave with that system. Let us

leave with it wholly because there is no justification whatsoever to restrict that. If Parliarnent is

not cleaver enough to pick out those judges and say that there is something wrong with some of
them, then they have to leave with it. My proposal is very simply: Let the President bring

whoever he thinks qualifies. Because obviously he has State agents with him and he can consult

with the Judicial Service Commission, the Law Society of Kenya and then they bring the same

list to Parliament and it will be vetted if he will come to Parliament because he has to defend that

list. You cannot give him a list or the Judicial Service Commission carurot give hirn a list for him

to come and defend through himself or his party. Let hirn just look at the people that he thinks

should come and then let his party defend that list in Parliament.

The Minister for Higher Education (Dr. Kosgei): Mr. Chairman, Sir, I am not a lawyer and I

feel bad that I have to speak about this again. But I thought we were running away fiom the

situation where the Presidency controls the appointment of the judges. I thought the idea was that

we want to set up an independent judiciary. How are we setting up an independent judiciary if
we then allow the President to pick the judges? I want the lawyers to tell me how to do that? That

is really mixing up again the Executive and the Judiciary.

Mr. Chairman: Let me respond to that. The court has the right to declare the President's

election null. In other words, they have that power over the Executive and over Parliament. The

Executive and Parliament should have some power over the courts, lawful power and not the

independence. So, the only way they do is to have an input in the process that appoints them to

this House. The President will not have the powers he has now, which is basically he has that Dr.

Kosgei is the judge and the Judicial Service Commission is a rubber stamp and the President

appoints you. But now we will have the President saying that I am proposing Dr. Kosgei to be a

judge, and then Parliament will vet. So, if the President and Parliament agree, then you really

ought to serve as ajudge.

Ms. Odhiambo: Mr. Chairman, Sir, I do not think that that means that we do not want a

Presidential system. Even if you look at the American system, it is presidential. As much as we

want a presidential system, we need to put higher standards even higher than in the American

system for purposes of accountability. When we say that we let the President appoint, for

example, our first President was Jomo Kenyatta who was a non-lawyer. The second one was

Moi, a non-lawyer and the third one is President Kibaki, a non-lawyer, the fourth one, I will be a

lawyer, but that is the only exclusion. Whenever they made appointments or whenever they have

to make appointments, they do not sit somewhere and say pinky ponky, they actually consult. So,

in this situation, you have the Judicial Service Commission to recommend. If you do not have the
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Judicial Service Commission, they will be actually consulting someone, meaning that we will be

having a kitchen Judicial Service Commission. So, why can we not just do it properly instead of
letting the President choose from among his friends to recommend for him the people they like?

Mr. Chairman: I was persuaded by the list being larger than the actual number.

Ms. Odhiambo: I am persuaded by that too.

Mr. Vice-Chairman: I just want to draw comparison between the Judiciary and the Cabinet,

with due respect this is really a little problematic. The Cabinet is an institution implementing

political decisions. We are trying to move from a certain scenario to develop a judiciary that can

enjoy the confidence of everybody and can have capacity to execute its work without looking

over the shoulder.

Mr. Orengo gave us a very good proposal that will guarantee to an acceptable degree,

independence of the Judiciary while also granting the President sufficiency in terms of making

choice. The idea of having a list generated by the Judicial Service Commission that should be

wide enough to allow the President some latitude should be acceptable.

The Minister for Justice, National Cohesion and Constitutional Affairs (Mr. M. Kilonzo):

Article 205 makes provision for that atpage i16. One of the very top functions of the Judicial

Service Commission is to recommend to the State President, persons for appointment as judges. I
believe this is the correct way to go because at this point should the Judicial Service Commission

act on its own, the President can say: "No, I will not recommend this person to Parliament" or

send its friends to apply.

We are not reducing the Presidency by requiring that they at least be recommended by the

Judicial Service Commission. They will be able to source the character that Mr. Orengo was

talking about. The ability to perform functions whether the person is bankrupt, it will be for them

to vet. If you look at the American system, the reason for this fiasco of this judge who was

appointed is that whichever President comes into office he starts using his cronies to start

looking for their philosophical minded friends in the Judiciary, which is ridiculous.

Ms. Karua: It happens everylvhere even in America. The President looks for people who think

like him or those he can use. That is how come the court declared President Bush President. Al
Gore lost courtesy of the court. So, rigging even inside a court room happens in every system.

So, how can we improve on the American and British systems? Even in the British system the

adminishation hand picks. That is why in Kenya, a judge under investigation is picked and

sworn in so that somebody else can appoint an ageing Chief Executive in a certain parastatal.

This is a trade-off which later embarrasses everyone. The same Executive does not stop the

prosecution of the judge under question. That is why they promote magistrates famous for fixing

drug cases. They are taken to the High Court or the Court of Appeal a man whose sole
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qualification is having fixed a petition for someone. You avoid it by running away a little from

the American and also the British and mixing a little bit of the Italian system. Italy may not be

famous for many things but there is one thing they do which many people do not, except for

Canadians. This is to hire judges competitively. We should include the word "Competitive". I
saw in the Constitution that judges will be hired competitively. The details will be for the

Judicial Service Commission Act. When we hired the judges who were dealing with
constitutional disputes, apart from an oral interview, those people will also do a written
interview. That is how the suggestion came in. The interviews should be done by different

departments.

We should also work on the Judicial Service Commission so that it is not just a judge of the High
Court. I am not for excluding the Chief Justice. If you are hiring for breweries and you exclude

its Chief Executive or the Kenya Airways, you will be so wrong. You cannot get the Speaker out

of the Parliamentary Service Commission because someone has to take responsibility
somewhere. I would still have the Chief Justice. I would even have him chair it but I would bring

in the private sector the professional societies of East Africa as one of the stakeholders. I would
bring one person from the university. I would bring in the Law Society of Kenya. After the Chief
Justice you can have a couple of other judges but you make sure that they are like four or three.

When you bring strong independent personalities who are not handpicked, there is
competitiveness you can be sure the system will run itself. It is a model I will also try to propose

for Parliamentary Service Commission that unless you have half-half from the private sector and

insiders we will not get the accountability we desire.

I would also let the President pick the Chief Justice but from among the judges of the Supreme

Court. Remember they have been hired competitively. They are already there. So, let him have

his choice among those the system has already cleared so that we run away from the American
system where one system can favour retrogressive polices at the behest of those in authority.

Mr. Chairman: I want to give you more time so that we can go through. The first issue was how
you appoint the judges. There were two proposals from the floor. One was that we use the
Judicial Service Commission and the other was to let the President pick directly vetted by
Parliament.

Ms. Karua: Sometimes a President can pick a very good person but it is by sheer fluke not by
effort. When they use effort they pick very bad ones and we do not have to go into details or give

names. Let us bring in the word "competitive". I want you to know that even the Americans were

trying to improve on the British. So Kenya can try to improve on those two models.

The Minister for Tourism (Mr. Balala): I think we should not disregard the role of our

President. Do not render him a clown. It is important that the President appoints people who
think like him and they may be cronies there is nothing wrong with that. This happens all over
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the world. I feel the generation of the list should come from the President who will give it to the

Judicial Service Commission and then together, they present it to Parliament. That will be the

right way. You cannot allow the Judicial Service Comrnission to generate the list. If the

President has any names he cannot put them in the list.

The Minister for Foreign Affairs (Mr. Wetangula): Even in the current system from Kenyatta,

Moi to Kibaki even as good and bad people have been appointed those names normally come

through the Judicial Service Commission. Whether they are stage-managed or not, is another

matter. They normally ostensibly come through the Judicial Service Commission. The better

system is what Mr. Orengo proposed that the Judicial Service Commission proposes a list to give

the President some latitude. From that list he appoints.

Mr. Chairman: Could you propose that and we get it seconded. Let us give Mr. Mungatana a

chance so that we can conclude.

Mr. Mungatana: We need to agree that in the running of the presidency there will be certain

issues that will be important. They might determine who becomes what or how people vote. For

example, we have not made a decision on the issue of pro-choice and pro-life. If there is a

President who is pro-choice and he comes to make a Government, and he says when we get in

this is how we will run the Govemment.

---(Inaudible)--- rt to have created a premeditated list through a Judicial Service Commission that

he never appointed and has no influence on; you just restrict him to a list of 30 people. Let us

agree that there are certain things that that President will have to use the Judiciary where

necessary to make sure that the policies that he promised people are made a reality. For example,

someone talked about the Supreme Court here being the place where those decisions of pro-life

and pro-choice will be made. If you have a judge or bench that is already pre-determined

probably by the judicial service Commission, people who are all pro-choice and they have a list
of people who are all pro-choice, how will these things happen? This is my argument: I like that

Article that Mr. M. Kilonzo talked about on the functions of the Judicial Service Commission. It
reads as follows:

"And shall recommend to the State President persons for appointment as judges but the

President is not restricted."

He can choose to pick whatever list we have created. He can also choose to go outside so that

we nominate---

Mr. Chairman: The list will be larger than the number he has to pick. For every post he will be

given two names and he picks one.
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Mr. Mungatana: This is what I am trying to amend. This list that is proposed by Mr. Orengo
should not be restricted so that the President---

Mr. Chairman: [n other words, he can pick from the list or from elsewhere.

Mr. Mungatana: He can pick from elsewhere and then he clears with the Judicial Service
Commission. If you are a clever President---

Mr. Chairman: No. You are saying he clears with the Judicial Service Commission. How does

he clear with the Judicial Service Commission?

Mr. Mungatana: If I want to appoint someone, even without this recommendation, you have
heard submissions on the floor here. Without even this thing being in the Constitution, the
President will quietly consult. Does this man or woman fit the bill? He can pick from that list or
go outside that list and pick people that he thinks can serve then he brings to Parliament because
the check is Parliament.

Mr. Chairman: I have heard you.

The Assistant Minister, Ministry of State for Defence (Mr. Musila): One of the things we
want to achieve in writing this Constitution is to run away from the past. Past experience has
shown us that the Executive has interfered with the Judiciary. Mr. Mungatana has talked about
the President putting his policies in the Judiciary. That will be close interference of the Judiciary.
I am surprised because you remember the triangle he gave us there said that we lift up from 100
metres to 50 metres and that is not the best way to live. That cannot be 50 metres. I want to very
strongly recommend Mr. Orengo's proposal that the President will pick from among the list of
names provided by the Judicial Service Commission. After the President appoints, they will be
subjected to the parliamentary vetting. If we do that I am sure we will get people on who the
President will not have direct influence.

Ms. Karua: The appointment by the President should be the very last thing so that the Judicial
Service Commission ought to propose and that is a revised Judicial Service Commission and
then parliament vets. That is what we do for other seats. The President will then pick. If you
start---

Mr. Chairman: The President will do formal appointment at the end, but we want the Judicial
Service Commission to initiate.

Ms. Karua: So, you want to mix it with the one for USA where the President picks first and then
they go?

Mr. Chairman: Yes
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Ms. Karua: I have no problem with that.

Mr. Chairman: Could we propose and second?

The Minister for Agriculture (Mr. Samoei): Surely, I have no quarrel with the Judicial Service

Commission proposing. I think they should propose a list. There is also no harm in us saying the

President may not be limited. If the President has somebody he feels very passionate about let

him include that person in the list that will go to Parliament. It will be known in Parliament that

this name did not originate from the Judicial Service Commission. Therefore Parliament will
take an extra oversight and look at it. Sometimes the President can have a legitimate reason---

Mr. Chairman: I have heard you. If you realise my original view was that the Judicial Service

Commission should not even have any role. My view earlier on was that this should be left to the

President and he sends the names. I have since been convinced that there is a necessity for

having a reformed Judicial Service Commission.

The Minister for East African Community (Mr. Munya): Where there is vetting by Parliament

there is really no need for a Judicial Service Commission. There is absolutely no need where

there is vetting for Parliament even there are no Judicial Service Commission proposals because

it does not matter where the names come from as long as there is that parliamentary vetting. To

close the gap for our President to be able pick other competent people who may have been left

out by the Judicial Service Commission is not right because it is already checked by the

appointment by Parliament.

Mr. Chairman: If we are going to have a list from the JSC I think it will be very untidy to open

it up again.

The Minister for East African Community (Mr. Munya): We had better not have any list from

them. We would rather limit the JSC to the management of the Judiciary and let the

appointrnents be done by the President and then vetting by Parliament.

The Minister for Lands (Mr. Orengo): Mr. Chairman, I just want to strengthen the idea that

hon. Wetangula was making. ln fact, there was a proposal on the Floor but I want to buttress it

with what hon. Martha Karua was saying that in order to get the list, how does the Judicial

Service Commission (JSC) generate the least? What probably would do by way of legislation is

that at the level of the JSC, there should be a competitive process so that the least that comes

from the JSC will be through a competitive process.

Mr. Chairman: I am personally convinced that is a superior system than just allowing the

President. However, I think we must give the chief executive the leeway out of say 20 names to

be able to pick five so that the president actually decides.
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The Minister for Lands (Mr. Orengo): Mr. Chainnan, you remember even from the Truth,

Justice and Reconciliation Cornmission (TJRC), Parliament was dealing with a list of l5 and

picked nine.

Mr. Chairman: Then the president still picked six out of the nine we sent.

Ms. Karua: Now, the amendment that I am proposing is already there that the JSC generates a

list competitively. Why do we do this? So that those who feel they are competent and are not

affiliated to politicians, they are never considered, they will have a chance and when the process

is elaborate as the one we are proposing, competitively picked, appointed by the President,

vetting by Parliament, those who know they cannot measure up will not even dare. So, we get the

best. I propose that the list generated by the JSC be done so competitively and then be appointed

by the President. The President appoints from that list and then Parliament approves.

Mr. Chairman: No! The President should have a larger list than the actual number he is

sending.

Ms. Karua: That is okay. The list generated by the JSC amounts to something like a short listing

of qualified candidates from among. The JSC generates a list. The President appoints from

among. When you use the word "among", it means he does not have to pick the whole. He

nominates and Parliament approves.

Mr. Vice-Chairman: I second.

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Chairman, before secondment, my only

departure is that the competitive sourcing of this list is a process. I think it should go into the JSC

Act that will tabulate how they will arrive at the list to take it to the President.

Mr. Chairman: Because they might say this is not a requirement in the constitution. Put in just

one word. So, hon. Wetangula, please second it.

Mr. Vice-Chairman: I have seconded.

Mr. Chairman: Is that carried?

Hon. Members: Yes.

Mr. Chairman: Now, let us go back to the Article.

The Minister for Foreign Affairs (Mr. Wetangula): We will take an hour on the Article.

Mr. Chairman: Yes, but it was a critical and important thing. We are now at 199(4).It states:-

"The Chief Justice and Judges of the Supreme Court shall be appointed from among

persons who have at least 15 years experience as a Judge of the Court of Appeal,
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constitutional court removed." Anywhere where you see "constitutional court", disregard

it because we have removed it. It further states: "or the High Courl (b) at least with 15

years experience as a distinguished academic judicial officer, legal practitioner or such

experience in other relevant legal fields or (c) held the qualifications specified in
Paragraph A and D for a period amounting to in aggregate to 15 years." (5) The Judges of
the Court of Appeal shall be appointed from among persons who have (a) ten years

experience as a Judge of the High Court or (b) ten years experience as distinguished

academic or legal practitioner or such other experience in the other relevant legal fields or
(c) held the qualification specified in paragraphs (a) and (b) amounting in aggregate to

ten years. (6) The judges of the constitutional court".

Delete the entire No.6. No.7. The judges of the High Court shall be appointed from persons who
have (a) at least ten years experience as professionally qualified magistrate (b) at least ten years

experience as distinguished academic or legal practitioner or such experience in other relevant

legal field or (c) held the qualifications specified in Paragraphs A and B for a period amounting

tn aggregate to ten years. (8) A Judge of the constitutional court.

Delete No.8. Now, does anybody have any issues to fit it with the decision we have made as far
the JSC is concerned? Can I get a proposer and seconder? Hon. Kioni, are you proposing for 199

as amended?

Mr. Kioni: Mr. Chairman, Sir, as I propose, we have talked of a list. Is it possible to clarify if
the President needs hve names if there is a list?

Mr. Chairman: My view would be he will double the number

Hon. I(ioni: I think if we capture that that is okay. With that, I propose that Article 99 as

amended be carried.

Mr. Kazungu seconded.

Mr. Chairman: Okay. Tenure of office of the Chief Justice and other judges, Article 200 (i). It
states:-

"A judge shall retire from office on attaining the age of 70 years but may opt to retire at

the age of 65 years. (2) The Chief Justice shall hold office for a maximum of ten years or
until attaining the age of 70 years whichever comes first. (3) Despite Article 195 (i)(c)
where the Chief Justice's term of office expires before he attains the age of 75, the Chief
Justice may continue in office as a Judge of the Supreme Court even though there may

already been the maximum permitted number of supreme court judges holding office."
(a) The Chief Justice and any other judge may resign from offrce by giving notice to the

state president, (5) If there are proceedings that were commenced before a judge of a
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superior court prior to attaining the age of retirement, the judge continues in office for a
period of up to six months not only for purposes of delivering a judgement or perfonning

any other function in relation to those proceedings".

Does anybody have an issue with Article 200?

Ms. Karua: Mr. Chairman that is one of----.

Mr. Chairman: What about the others?

Ms. Karua: No! The others I do not.

Mr. Chairman: Can we get proposals and secondments for the others? Proposed by the Minister

for Justice, National Cohesion and Constitutional Affairs and seconded by hon. Chachu. Is that

carried?

IIon. Members: Yes.

Mr. Chairman: No. 5 then.

Ms. Karua: The problem I have with No.5 is that when you say someone may remain for six

months, they will forever always remain for the maximum period. Now, if I am about to become

70,I am aware. So, the whole year I should be preparing my exit but because majority people

cling and never want to leave, they will be waiting to get the six. Actually, two judges came to

me when I was at the justice office all wanting me to lobby for them to be hired on contract to

finish judgement but I had no powers to do so. It is as though retirement has happened on you

suddenly. So, I am proposing that we delete 5 na wajipangel

Mr. Ethuro: seconded.

Mr. Chairman: Is that carried?

Hon. Members: Yes.

Mr. Chairman: The judges should plan for their retirement early.

Mr. Kioni: That is okay for 5 but what becomes of the judges who may already be over 70?

Mr. Chairman: There is a very important point raised by hon. Kioni. There are currently judges

who are 70 and the current retirement age is 74. So, we will handle it on transition. 201 Removal

from Office. It states:-

"A judge of a superior court may be removed from office only on the grounds of (a)

inability to perform the functions of office arising from mental or physical incapacity (b)

a breach of a code of conduct prescribed for judges of the superior courts by an Act of
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Parliament (c) bankruptcy; (d) incompetence or (e) misconduct or misbehaviour whether

in performance ofjudge's duties or otherwise.

2. The removal of a judge may not be initiated by the JSC acting on its own motion or in

the petition of any person.

3. Despite Article 295 (20 (b), the petition by a person under Clause 2 shall be in writing

setting out the alleged facts constituting the grounds for the judge's removal.

4. The JSC shall consider the petition and if it is satisfied on the grounds under (1), send

the petition to the president.

5. Within 14 days after receiving the petition, the President shall suspend the judge from

office and acting on the recommendations of the JSC (a) in the case of the Chief Justice,

appoint a tribunal consisting of (a) (i) Speaker of the senate or chairperson. That, I think

will definitely go. (ii) superior court judges from common law jurisdiction (iii) One

advocate of 15 years standing and (iv) two other persons who have experience in public

affairs and (b) in the case of a judge other than the Chief Justice, appoint a tribunal

consisting of four members from among persons who hold or have held offices as a judge

ofa superior court or a qualified to be appointed as such but in either case, have not been

within the proceeding three years as members of the JSC. (2) One advocate of 15 years

standing and (3) two other persons with experience in public affairs.

6. The Tribunal shall inquire into the matter and report on the facts and make

recommendations to the President who shall act in accordance with the recommendations

of the tribunal.

7. The remunerations and benefits payable to a judge who is suspended from office under

Clause 5 shall be adjusted to one half such time as the judge is removed or restated in

office.

8. A tribunal appointed under Clause 5 (b) shall elect a chairperson from among its

members and

9. A tribunal appointed at Clause 5 shall be responsible for regulation of its proceedings.

10. A judge who is aggrieved by a decision of the tribunal and its Article, may appeal

against the decision to the High Court or in the case of the High Court to a Court of
Appeal.

Does anybody have issues with that Article?

Ms. Karua: Yes. No.2. Now, when you say that the removal of a judge maybe initiated by the

JSC or on the petition of a person, judges make decisions that affect all of us. An aggrieved
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person can decide to be a nuisance and judges will be destabilized. Now, if we want to open up

that it is beyond the JSC, either we delete "the person" or put an institution and I want to say in

my experience the institution is also not full proof. During my tenure at the Ministry of Justice,

National Cohesion and Constitutional Affairs, the petition that the Law Society of Kenya (LSK)

brought was actually a petition was ought not to have been brought by a professional body if you

saw the allegations. So, I am thinking we leave it at the JSC because if it refuses to work, a

person can take out a mandamus. Otherwise, you will completely take away the independence of
the judges by having litigants, petitions and their removal on a daily basis.

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Chairman, Sir, I fully support what

hon. Martha has said because in my many years of practice, I have even seen many cases where

when an incompetent lawyer goes to court and loses a case, he blames it on the judge by lying to

their clients that the judge did this even when there was no such thing and they will instigate

even their clients to petition for the removal of a judge for losing a case. I think let us leave it to
the JSC so that it can be defined in a stafute.

Mr. Chairman: So, proposer so that we get a seconder and move? Can we deal with that so that

that is agreed?

The Minister for Foreign Affairs (Mr. Wetangula): But then you will allow me to raise the

issue with 1(E)?

Mr. Chairman: Yes, I will but can we agree on that? Do you have a contrary view?

The Assistant Minister for East African Community (Mr. Munya): Mr. Chairman, even

though I get the sense on what they are saying, if we lock out other people petitioning the

commission and there is no requirement that the petition must be carried by the commission,

perhaps we need to improve on it by saying that individuals can petition but that petition does

not have to go anywhere because if you do not let individuals think that the commission has no

access to, then nobody will ever have his day in the tribunal.

Mr. Chairman: But it says that also in (3). It states:-

"The JSC which shall consider the petition and if it satisfied, then it will send the petition

to the state president".

The Assistant Minister for East African Community (Mr. Munya): Absolutely. So, what is

the reason of trying to lock out individuals or institutions?

Mr. Chairman: In other words, both the petition of the individual and that of the JSC on its

own motion will be considered and they send to---
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Ms. Karua: Mr. Chairman Sir, it is only the JSC that can petition the president but individuals

can petition the JSC. Thank you hon. Munya for pointing that out. Then it will be okay. So, the

further amendment by hon. Munya is welcome.

Mr. Chairman: So, can we take them together?

Ms. Karua: Yes

Mr. Chairman: There are two petitions we are talking about. There is a petition by the

individual to the JSC and from the JSC whether from an individual or directly on their motion, to

the president. We need to redraft. Anything extra?

Mr. Kioni: Mr. Chairrnan, through this I see the JSC receiving the petition either from itself or

from another person but is there a place where you are saying that a judge also needs to be given

a fair hearing? Where is it implied? I think it is important that it comes out here also.

Mr. Chairman: No, but you are forgetting this is not the tribunal. This is just to set up the

tribunal. The petition is just to set up the tribunal. That this is the precedent; just to suspend this

person so that the tribunal can be set.

Ms. Karua: Rules to regulate the tribunal. Why? The tribunals set up in 2003 are still running.

We have got to limit them in time lest they become a cash cow for people sitting in them. So,

what hon. Kioni is saying can be provided for within. That is what I was actually going to
propose in 10 when you allow me.

The Minister for Agriculture (Mr. Samoei): They are cured by No 4 which clearly says: "The

JSC shall consider the petition and if it is satisfied that it discloses a ground under Clause 1, send

the petition to the President". If it says they will consider, it means there will be an assessment of
merit.

Mr. Chairman: And they make their own rules.

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Chainnan, you know how Mr. Ringera

destroyed judicial officers by receiving a letter from a litigant, not even giving the person

complained against an opportunity to even give an explanation. This was like in the Aganyanya

case. He reached far reaching decisions and destroyed careers. I think we must be explicit that

they must be given a hearing because if we just say consider.

Mr. Chairman: So, let us now go sequentially.

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Chairman, I want to delete "otherwise"

in No.1 (e) so that the misbehaviour and misconduct should be in relation to the performance of
the judge.
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Mr. Chairman: W}y not misconduct elsewhere that touches on the office but might not be---?

The Minister for Foreign Affairs (Mr. Wetangula): But it left to a lot of---

Mr. Chairman: Let us leave the "otherwise" because it will be determined by the Judicial

Service Commission (JSC). There has to be a proposal to the JSC and then it will go to a
Tribunal. So, can we propose and carry this one? I think it is reasonable. Can we get it proposed

that judges ought to be of the highest levels of integrity whether they are doing judicial duties?

So, can I get a proposer and a seconder for 201(1)? Hon. Wetangula, the other proposal is

"misconduct or misbehaviour", we remove these other "whether performance or".

The Minister for Foreign Affairs (Mr. Wetangula): I propose the amendment.

Mr. Chairman: Plus adopting 201 (1) with amendment to include gross and to delete all the

words appearing after misbehaviour. That is seconded. Is that carried? (2), the removal of a judge

may be initiated by--- Again, there was an amendment by hon. Munya. So, (2), (3) and (4) to be

recast, so that the petition by the individual is to the Judicial Service Commission. That needs to

be clarified and secondly, that the judge has to be given an opportunity. When you say petitions,

you are not sure whether it is individual petitions to the JSC, but let us just recast it to be very
clear. Can I get a proposer for recasting and a seconder? Hon. Samoei and hon. Karua.

(5), within 14 days after receiving the petition, the President shall suspend the judge from
office and acting on the recommendations of the JSC-

(a) the Speaker of the National Assembly---

Ms. Karua: Why can we not leave it locally because you do not want to legislate in your

constitution about foreigners?

Mr. Chairman: Let us go first of all with (i), the Speaker of the National Assembly. Right?

Ms. Karua: That is right. I think this is borrowed from other jurisdictions. When it is the Chief
Justice, that you get the chair of another independent institution to chair it because the Chief
Justice will not have a pair in the Judiciary. He is the apex. So, he needs somebody else. I would
like to convince my colleagues that it should be the Speaker, but shall we remove the word
"senate"?

Mr. Chairman: So, that we say the Speaker of the National Assembly.

Mr. Karua: Yes.

Mr. Chairman: (ii) "Three superior court judges". So, I will ask for a proposal for that

(iii) "One advocate of fifteen years standing". Does anybody have a problem with that?
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[Ion. Karua: No

Mr. Chairman: (iv) Two other persons with experience in public affairs". So, in (i)(a), with
amendments as far as the corrmon wealth jurisdiction and Senate is concerned, catt I get a
proposer and a seconder? Proposed by Ms. Odhiambo and seconded by hon. Mungatana. The

record will show that we have removed Senate to indicate the Kenya National Assembly and we

have stopped at judges as far as (ii) is concerned and deleted the words following thereafter.

(b) in the case of a judge other than the Chief Justice, appoint a tribunal consisting of--

(i) four rnembers from among persons who hold or have held office as a judge of a superior

court, or who are qualified to be appointed as such, but in either case have not been, within the

preceding three years, members of the Judicial Service Commission". Does anybody have a

problem with that?

Hon. Members: No

Mr. Chairman: (i) One advocate of 15 years standing". No issues

(ii) Two other persons with experience in public affairs". Can we get a proposer and a

seconder for (v)(b)?

(Hon. Chachu proposed and hon. Noor seconded)

That is carried. Let us go to (6):-

"The tribunal shall inquire into the matter and report on the facts and make

recommendations to the State President, who shall act in accordance with the

recommendations of the tribunal".

Here, I think we should put a time limit. There is one tribunal that has been going on for eight

years. Hon. Karua, we need a time limit for tribunals.

Ms. Karua: Yes, we need a time limit, but the Constitution cannot include all details. So, that if
we said that Parliament shall make laws regulating the proceedings of such a tribunal, but we can

put a hint and say that expeditiously or speedily. We must put a hint of the expeditious disposal

within the constitution.

Mr. Chairman: So that the Tribunal shall inquire into the matter and report on the facts and

make expeditious recommendations.

Ms. Karua: Will inquire into the matter expeditiously

Mr. Chairman: So, propose that amendment, hon. Karua?
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Ms. Karua: I propose that on (6), we add the word "expeditious between the word "matter" and

"report", so that it will read that the Tribunal shall inquire into the matter expeditiously and

report.

Mr. Chairman: Is that carried'/

(Seconded by hon. M. Kilonzo)

With regard to (7), it reads:-
"The remuneration and benefits payable to a judge who is suspended from
office under clause (5) shall be adjusted to one half until such time as the
judge is removed fiom, or reinstated in, office".

Mr. Chachu: Mr. Chairman, Sir, before you give them a due hearing, why should you suspend
their salaries?

Ms. Karua: For a judge to be suspended, it means that the Judicial Service Commission, who is
his employer, has already formed an opinion that there is a weighty matter. If you were to leave
it for the judge to be on full salary, you see, it is not right. It runs all through employment. To be
on half pay, it means that they are not doing their work. If we put expeditious and we may limit it
to only six months within which they must frnalize, it means that they will either resume to
salary or proceed home. It is the normal way. We agreed, just like we are saying that everybody
should pay tax, let there be no people who have special privileges once suspended from work.

Mr. Chairman: I think it makes sense. Let us go to (8).
The Assistant Minister, Ministry of State for Defence (Mr. Musila): Should we write that this
is going to happen and he is going to be paid Ksh2 and all that?

Mr. Chairman: Let us carry it. Hon. Wetangula could you propose the amendment?

The Minister for Foreign Affairs (Mr. Wetangula): I propose

The Minister for Agriculture (Mr. Samoei) seconded.

Mr. Chairman: No (9):-

"A tribunal appointed under clause (5) shall be responsible for the regulation of its
proceedings".

Ms. Karua: I wanted us to regulate the tribunal. If we go through the experience of 2003, the
tribunals appointed were supposed to be ad hoc. They have become permanent and pensionable
without telling us. They have refused to finish, they are on a riot. Let us delete that clause.

Mr. Chairman: So, propose for deletion.
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Ms. Karua: I propose that we delete clause (9) and irr its place, we say:-
"Parliament will legislate to regulate the proceedings of the tribunal"

Mr. Chairman: Now that the request has come and been accepted, let us go forward. That is
carried. No. (10), a judge who is aggrieved by a decision of the tribunal under this Article may
appeal against the decision to the High Court and in the case of a high court to the court of
appeal". Actually why not all of them to the High Court?

The Minister for Lands (Mr. Orengo): it is the tribunal.

Mr. Chairman: That is recast. Then (10) becomes (9). So, can we get a proposal for the whole
Article now with amendments?

The Minister for Justice, National Cohesion and Constitutional Affairs (Mr. M. Kilonzo): I
propose.

The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi): If the
Chief Justice is the President of the Supreme Court and he is the one who is the subject of these
proceedings, and he is suspended and aggrieved, then who shall preside over his appeal? We
removed the deputy.

Mr. Chairman: But we said there could be the Vice-President of the court. We removed the
deputy but we said that there is a vice-President. So, are you asking which court he will appeal to
or who will be presiding over that court?

The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi): In any
case, once the Chief Justice ceases to be part of the Supreme Court, then it is not fully
constituted.

Mr. Chairman: In terms of the numbers!

The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi): Yes,
because we had limited the number to seven. So, there is an issue there.

Ms. Karua: If the number is seven, then we need nine judges. Even sickness can make
somebody absent.

Mr. Chairman: So, we revisit that point.

The Minister for Justice, National Cohesion and Constitutional Affairs (Mr. M. Kilonzo)
The DPM has got a very valid point.

Mr. Chairman: So, the quorum should be five. Thank you, hon. Mudavadi. The maximum is
seven and we have said five out of seven.
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Ms. Karua: The Court of Appeal and the Supreme Court.

Mr. Chairman; Can we get a proposer for the Article now?

The Minister for Justice, National Cohesion and Constitutional Affairs (Mr. M. Kilonzo): I
propose that Article 201 be approved as amended.

Mr. Ruto seconded.

The Minister for Justice, National Cohesion and Constitutional Affairs (Mr. M. Kilonzo):
But before we leave that, we forgot to provide that the Supreme Court will make its rules of
procedure. The Court of Appeal has got that power but not the Supreme Court. We forgot to
provide that the Supreme Court will make its own rules of procedure. The Court of Appeal has
the power to do so.

Mr. Chairman: I will hand over for the remaining time to hon. Namwamba.

The Vice-Chairman: Can we get a proposal for the adoption of the whole of 201 with the noted
amendments? Sorry, that has been adopted. Waziri made a proposal and hon. Wetangula
seconded and so that was adopted. So, we move to 202 - Sub-ordinate courts.
202. (l) The subordinate courts are-
(a) the Magistrates courts;
(b) the Kadhis' courts;
(c) the Courts Martial; and
(d) any other court or local tribunal as may be established by an Act
of Parliament.
(2) Parliament shall by legislation confer jurisdiction, powers and functions on
the courts established under clause (1).

Can we hear from Mr. Nyegenye how this compares to the previous drafts, quickly

Mr. Nyegenye: The main departure here is what was in the innovation in PNC of Christian
courts, Hindu courts and other religious and traditional courts. These are omitted in this draft.

The Assistant Minister, Ministry of State for Defence (Mr. Musila): Mr. Vice-Chairman, Sir, I
want to revisit the question I asked. After going through this Constitution, I do not find Court
Martial being described as a sub-ordinate court. So, why is it necessary now to put court martial
in this court? Therefore, I propose that they be deleted.

The Minister for Foreign Affairs (Mr. Wetangula): If you went to Cap.99 of the Armed Forces
Act, under which the court martial are established, they are clearly defined there. They are
clearly established as sub-ordinate courts and indeed, they are subordinate courts. I want to ask
hon. Musila to appreciate that this is just a constitutional recognition of the establishment
existence and validity of courts martial. So, it is actually positive. Nobody is bringing them
under the realm of civil authority. They are getting constitutional recognition.
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The Assistant Minister, Ministry of State for Defence (Mr. Musila): I am not insisting but

someone may wonder why I am asking that. It is because of the nature of the court. For example,

a court martial here can determine cases outside this country. For example, wherever our military

persorurel are located, they can hear and determine cases there. So long as it is understood that

ihat still continues as it has been going on, fine. Because if it were a sub-ordinate court, the fear

was that probably, then it will not be having jurisdiction outside where, for example, forces are

stationed and conducts hearing there. So long as it is understood that, that is fine.

The Minister for Foreign Affairs (Mr. Wetangula): It is very clear, if you send troops to Siena

Leone, with all intents urrd pu.pores, they remain Kenyan troops with all the establishments, the

privileges and the limitations. lf they make any mistakes there or commit offences, you consider

tourt martial there and try them and it will be viewed as if it was within jurisdiction.

The Assistant Minister for Defence (lr4r. Musila): I appreciate that advice. Thank you.

Mr. Vice-Chairman: What is contemplated in Article 2 for the courts martial has already

catered for that by Cap.99.

Okay. Is there any other issue on Article 202(l) afi (2)?

Mr. Kioni: Mr. Vice-Chairman, Sir, can we be informed by - I do not know who - We see that

we had more courts; we have the Hindus, the Christians and all the others. Why is it that we did

away with them and left one?

The Minister for Foreign Affairs (Mr. Wetangula): (Off record) ---by Wako to justify the

existing framework of having the Kadhi's Courts---

Ms. Karua: Nobody had asked for them!

The Minister for Foreign Affairs (Mr. Wetangula): Nobody even asked for them! Our entire

legislative structure is Christianity---

Ms. Karua: The Christian Courts are the ones we have.

Mr. Vice-Chairman: I think it was an attempt to assuage concerns and settle---

The Minister for Foreign Affairs (Mr. Wetangula): (Off record) ---they wanted to confuse

Christians because we were making noise against Kadhi's Courts--- (Off record) it has no

foundation---

Mr. Vice-Chairman: Thank you. Do we, then - for reasons of moving forward - adopt one and

two?

Hon. Members: Yes.

Mr. Vice-Chairman: Can I get a proposer for 202?

(Ms. Karua proposed and Maj-Gen' Nkaisserry seconded)
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Mr. Chachu: Thank you, Mr. Vice-Cliairman, Sir. All I wanted to say has already been said by

hon. Wetangula; I support the Article as formulated, because it has just been lifted from the

current Constitution as it is.

Mr. Vice-Chairman: hon. Mungatana!

Mr. Mungatana: Mr. Vice-Chairman, Sir, there is no problem the way it is formulated, but the

issue I want to discuss here was brought to me and I did not have an answer for it. Now that we

are doing clear recognition and whatever to one system of law that is for Muslims, even when we

provide for it and I support the way it is, is it justifiable for the State to foot the Bill as far as

supporting the Kadhi's Court is concerned? I wanted to hear what the views are because I
thought if we are dealing with a religion that is, let us say, if it is a Christian or a Hindu Court or

whatever, we all agree let all those courts exist; even the village courts that hon. Ruto is talking

about - the customary law courts. Let us agree we put all of them there. But is there justification

for the State to actually pick the tab? That is the question I have, because if that justification is

not there, then let us provide for all these, but let the people who practice that, like the way if I
want to marry under customary law, I will have to pay for it - keep the elders there and do

everything there - let us think again. Let us put it there but let me, who wants to practice there,

support that system.

Mr. Vice-Chairman: hon. Orengo has the Floor, but it has already been noted that---

The Minister for Lands (Mr. Orengo): I think, Mr. Vice-Chairman, Sir, probably what I want to
say may be overtaken by events because I did not hear hon. Wetangula pursue it. But Article 202

deals with the courts. But if you want to know the applicable law or the source of law in so far as

the courts are concerned generally, that is contained in the Judicature Act and it spells out in the

administration ofjustice what would be the source of law for the Magistrates Court and the High
Court---

Ms. Karua: ---(Off record) --Not the Kadhi's Courts!

The Minister for Lands (Mr. Orengo): No, I am saying in the Judicature Act. That is where you

find it.

Mr. Vice-Chairman: Thank you.

Hon. Munya, you wanted to have a bite on that?

The Assistant Minister for East African Community Q4r. Munya): Mr. Vice-Chairman, Sir, I

really find it--- Because the Kadhi's Courts are administering law on a specific section of our

society restricted to personal status, marriage, divorce or inheritance. The Christians and other

groups, when it comes to those particular issues, the State pays for them! When you want to

divorce your wife, the State pays for you - the Judge sitting there in the High Court or in
whatever Court is paid by the State! When you want to marry, the Registrar of Marriages is paid

by the State! When you have a dispute over children, including custody and all that, it is still the

State that is paying! So, really, this idea that for the Kadhi's Courts, the State is bearing a burden

which it is not bearing for other people is not founded on any facts or law.
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Mr. Vice-Chairman: Thank you.

Can we have a proposer for the adoption?

Mr. Kioni: Mr. Vice-Chairman, Sir---

Mr. Vice-Chairman: Do you have an objection?

Ms. Karua: It has been proposed and I was to second.

Mr. Kioni: Mr. Vice-Chairman, Sir, one of the things I want to--- I also want to get the benefit
of some clarifications from amongst us. The difference between Muslim Law and Sharia Law as

it is contained in number 6. And as he has also said, the way it was provided for or the way it is
provided for in the current Constitution is the way it appears in the draft. I think there is some
little bit of difference on Sub-Article 4. I think we need to see that either we have--- I think we
have just collapsed the last two sentences or we have improved on what was there. I think we
need to look at it because of the debate that is out there. But that issue on Muslim Law and
Sharia Law and then why is it that we are collapsing the last two or three sentences of Sub-
Article 4, as contained in the current Constitution?

Mr. Vice-Chairman: Ms. Karua?

Ms. Karua: You see, Mr. Vice-Chairman, Sir, when the current Constitution was written, it is
the time we were getting Independence. That is why the reference to the protectorate is there.
Now, what was the protectorate is what is Kenya. So, it is no longer necessary, in my view, to
recite the word "protectorate" in a Constitution made in 2010. So, that is the only difference.

Mr. Vice-Chairman, Sir, the other very slight difference is on number 5, where they have added:

"submit to the jurisdiction of the Kadhi's courts" because it ends with "profess the Muslim
religion", which is also totally harmless in the sense that it says where the parties are willing to
go to the Courts; which is the position today.

Mr. Vice-Chairman, Sir, I also wanted to support what hon. Munya said. There are a lot of cases
within our own respective customary law - pregnancy compensation - if you remember those
cases, it is not the wazee who pay! Even land cases based on tradition; that your first brother was
registered, it is clan land. So, we are at par, actually.

Mr. Vice-Chairman: Okay, thank you!

So, this distinction between Sharia Law and Muslim Law, quickly, Waziri? Wewe ndio Waziri
mhusika!

The Minister for Justice, National Cohesion and Constitutional Affairs (Mr. M. Kilonzo):
Thank you, Mr. Vice-Chairman, Sir. The concepts of law we are putting in this clause have

nothing to do with Sharia Law, because Sharia Law is basically where, in a lot of Republics, you

would find that the State is clearly declared to be a Muslim State. Therefore, both criminal and

civil law applies. The concept we are putting here, and I think we have explained it sufficiently
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to the Christians, is limited to personal law, marriage, divorce or inheritance and only those who
submit.

In my experience, Mr. Vice-Chairman, Sir, if you allow me, I have had thousands of Muslirn
clients who never went to a Kadhi's Court, although they could have. So, it is a matter of
personal choice. A lot of them prefer to the High Court.

Mr. Vice-Chairman: Okay, thank you!

Hon. Balala, would you like to have a word on this as the last word really? And then we need to
move forward, unless there is something fundamentally---

The Minister for Tourism (Mr. Balala): I agree with my colleagues, Mr. Vice-Chairman, Sir,
on most of the things. I just have one little error, which is really not a big deal, but the line:
"submit to the jurisdiction of the Kadhi's courts". Because here we are talking about the parties
professing the Muslim Faith. When you profess the Muslim Faith, you cannot go out of the
Islamic Faith. So, again to say "(off record) ---to submit"; no! according to the religion, you
cannot have a choice to submit because you have to submit.

Again, because this is a subordinate court, if you cannot adhere to the decision of the Kadhi, then
you go to the High Court, which is allowed. So, you have like an appeal to the High Court. So,
the word "submit" is unnecessary! So, I want a full stop placed after the word "religion" and
delete the rest.

Mr. Vice-Chairman: Are you moving that as a Motion?

The Minister for Tourism (Mr. Balala): Yes, please!

Mr. Vice-Chairman: Let me get a seconder for that.

Mrs. Noor: I second.

Mr. Vice-Chairman: Then you can debate it now.

Proceed, hon. Wetangula!

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Vice-Chairman, Sir, we have to
acknowledge the ingenuity of those who drafted this clause to limit this, because there are even
certain situations where people take sanctuary in religion for convenience, and this is very
common in this country! We cannot drive people towards a certain religious concept if they feel
uncomfortable. That is why we have the State above everything else! But if you are not
comfortable and do not want to submit yourself to this, you can go to secular courts and have
your issues adjudicated. Because all these jurisdictions we are giving to the Kadhi's Courts, the
reliefs are also available in the secular courts!

Mr. Vice-Chairman: Okay, thank you!

(Loud consultations)
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hostage. In circumstances where I feel I should have a relationship with another Muslim and then

it comes to personal law, really, it is personal law and then I am held hostage, that will put those
who profess the Islamic Faith as a distinct entity and we want cohesion of some sort. I think to
open up debate on this can be dangerous.

Mr. Vice-Chairman: Thank you!

(Mr. Balala proposed and Mr. M. Kilonzo seconded)

Mr. Vice-Chairman: That is adopted! Is that carried?

Hon. Members: Yes!

Mr. Vice-Chairman: Before we move on, Mr. Wetangula, perhaps you want to retum us to
customary law.

The Minister for Foreign Affairs (Mr. Wetangula): In202(d),I think we need recognition; Mr.
Nyegenye can give us a formulation of the application and administration of customary law
outfits.

Mr. Vice-Chairman: Is that a motion?

The Minister for Foreign Affairs (Mr. Wetangula): Yes!

An hon. Member: There is nothing like that!

Mr. Vice-Chairman: That is a Motion and we will debate it.

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Vice-Chairman, Sir, let me explain. If
you go back to Article 2, there was reference in Article 2(3),I think, where we deleted mention
of customary law and we just said "any law" that is in consistence with the Constitution shall be

void to that extent. We deleted "including customary law". Here we are being very specific;
subordinate courts will be magistrate's courts, Kadhi's courts, courts martial, any other court or
local tribunal as may be established by an Act of Parliament. There are several customary law
administering courts, informal as they may be, that are not established by any Act of Parliament
but they keep our society in good order. Where do we recogruze them? I am not talking of
sources of law! I am talking of administration of law.

Mr. Vice-Chairman: is that Motion seconded?

Mr. Mungatana: Mr. Vice-Chairman, Sir, nilikuwa nasema ya kwamba it is important for us to

leave a window open for the future development and even legislation in future of a whole system

of customary law courts which will be dealing with issues that are going to be those issues that
deal with mambo ya huko village. So, if we have, like now, the magistrate's courts are mentioned
and the administration is clear, the Kadhi's courts is mentioned and the administration is clear;

the court martial also we know the administration is clear. If we mention the customary law
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courts, the traditional courts, whichever way we put it, what we will be doing is that for purposes
of future development, maybe they will be law that will go specifically to deal with those matters
so that we do not leave our African traditions to just disappear. So, I second the motion of Mr.
Wetangula.

The Assistant Minister for East African Community (Mr. Munya): Mr. Vice-Chairman, Sir,
we have spent many years since 1963, even earlier, trying to modemize our Judicial system and
we have been insisting that we need trained officers to preside over courts. So if we recognize
those traditional courts, it will be several steps backwards. In any case, there is no bar to the
application of customary law. That is why Lord Jim said that the judicature Act already
recognizes application of customary law but we want that application to be done by courts that
are manned by trained officers not just elders there who get bribes who have become thoroughly
comrpt. It will be terrible if we went ahead to recognize traditional forms of courts in our
national Constitution.

Ms. Odhiambo: Mr. Vice-Chairman, Sir, I do not support and the reason is that even right now,
our courts still deal with customary law. I have personally litigated a lot of cases based on
customary law. I arn sure most of the lawyers have done that whether it is personal law or others,
so there is really no need. Other than that, if you actually at a lot of these informal customary
system, they are very insensitive to marginalized and vulnerable groups. For example, Njuri
Ncheke. I went to meet them a year before Aurelia Brazil tried to meet them and they refused to
meet us because we were women. So if you set up those courts you are saying that women will
not be able to appear before some of those courts. So, for me what we need to do is have more
courts and more trained personnel. We are moving towards - I want to agree with Mr. Munya -
modernization so let us not go back.

The Minister for Lands (Mr. Orengo): Remember the S.M. Otieno case!

An hon. Member: That is horrible!

The Minister for Lands (Mr. Orengo): It is horrible but it went to the High Court and the Court
of Appeal and basically what was there for discussion was Luo customary law as opposed to
Judeo-Christian law. But if I can give you a practical example of what Moi tried to do, as his
sense of personal mission on issues of land, he said instead of these cases going to the
magistrates' courts or the High Court, for that matter, they should go to a panel of elders. In fact,
the law was amended so that you had to go to the elders and then go to the magistrates' court to
confirm or register the award. It led to a lot of problems because, first of all, maintenance of
records by these elders' courts was so difficult because you need to have a right of appeal and a
right of appeal without proper court records cannot be executed under that kind of system. But
you had instances where elders made a certain decision but when they come to the court for
purposes of registration the award, and I had an example of this in Kakamega, even an elder who
was in that court swore an affidavit to say that he was not part of that decision and that he did
not--- I am saying that we may be dishonest but unless you have a fully well trained court,
specifically to administer customary law, it will be very difficult. It is extremely difficult!
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Mr. Mungatana: I think it is for the exact reason that Mr. Orengo is talking about that we need

to provide for this courts. What those elders experienced showed us that these things can be

improved. It is for that reason that we need to make a provision for the establishment of these

traditional courts and then Parliament will, therefore, in due course legislate appropriately so that
we have proper records. Let us have this kind of level of training for those who will be manning
those courts.

Mr. Vice-Chairman: Do we just add there "traditional courts"?

Mr. Mungatana: I think we should add "traditional courts" and then leave it there. If the future
people feel like Mr. Orengo feels, they will never legislate. But I really think we should not leave

it out and I strongly support.

Mr. Vice-Chairman: What would be the definition of traditional courts?

Mr. Mungatana: Traditional courts will be the courts that will be operating under customary
law. I wanted to make it even further clear that let us say that Parliament decides to legislate on

that, they will now set up the entire system ofjurisdiction, the way we have all these others like
magistrates' here and the others; they will set it up but we do not lose it. I urge that we keep it
there. Customary law should stay there!

Mr. Vice-Chairman: We need to bring this to a close!

Ms. Karua: Mr. Vice-Chairman, Sir, I just want to draw our attention to this: That our children
know nothing of those customs you now want, that you, yourself, this generation, none of us here

is competent to be an elder in those courts. This is a dying tradition and the good values that we
can recall from there, we now can codify them into our laws. It will be retrogressive to add the

word "traditional". Even today in our Constitution, it is not there yet we apply customary law.
Let us not go a step backwards. Let us move forward and those very good things you think bring
them we legislate.

Mr. Vice-Chairman: We could also leave it to be determined by Parliament under i(d)

The Minister for Agriculture (Mr. Samoei)): Mr. Vice-Chairman, Sir, precisely, that is what I
was going to say that we can have a middle ground because abeady there is a provision in the

Constitution for other courts. If they will become that important, under 1(d), they will be set up

by an Act of Parliament.

Mr. Vice-Chairman: Any other is included in 1! Can we move on? Motion dropped! We move
Article 20aQ); there is established the Judicial Service Commission consisting one Supreme

Court judge elected by the judges of the Supreme Court who shall be the chairperson of the

commission; one Court of Appeal judge elected by the judges of the Court of Appeal, one High
Court judge elected by the judges of the High Court; the Attorney-General, two advocates, one a

woman and one a man, each of whom has, at least, 15 years experience dominated by the

statutory board responsible for the professional regulation of advocates; one person nominated
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by the Public Service Commission, a magistrate nominated by the Judiciary and one person, not
being a lawyer, appointed by the President to represent the public. l'he Chief Registrar of the
Judiciary shall be the secretary to the Commission. Members of the Commission apart from the
Attorney-General shall hold office provided that they remain qualified for a term of five years
and shall be eligible to be nominated for a further and final term of five years.

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Vice-Chairman, Sir, I have no problem
with the Article as formulated. What I fail to understand is the exclusion of the Chief Justice who
is the head of the Judiciary. I think the Chief Justice should not be a member but should also be
the chair of the JSC for the simple reason that as the head of the Judiciary, he has the greatest
responsibility to ensure that things work well, correct people are recommended for appointment
and so on and so forth, and also has the insight of what goes on in the Judiciary. I do not quite
understand why we should exclude the Chief Justice but put on other judicial officers on this
Commission.

Mr. Vice-Chairman: What do you propose?

The Minister for Foreign Affairs (N4r. Wetangula): I propose that the Chief Justice be a
member and the chair of the JSC.

(Mr. Kioni seconded)

Mr. Vice-Chairman: Is that carried?

Hon. Members: Yes!

Mr. Vice-Chairman: That is carried! Any other?

Ms. Karua: Mr. Vice-Chairman, Sir, I am of the view that we should not make the JSC too
large. It is too large, for me, and I would propose that it should have three members from the
Judiciary, one of whom should be the Chief Justice. It is not necessary that we have a magistrate,
a judge of the High Court and a judge of the Court of Appeal. Let us have the Chief Justice and
two others and then let us have two people from the private sector which would be the Law
Society of Kenya (LSK) and I thought that we could bring the professional society because we
are the consumers of justice. It is okay to retain the Public Service Commission and the Chief
Justice as the parts coming from the Government side. Let us then have the Chief Justice, one
judge, either from the High Court or Court of Appeal, then one magistrate which makes three
people, then we have the Public Service Commission, two advocates from either gender,
nominated by the LSK, it is better language than "one man, one woman". I do not know where
we can fix it. I also wanted one person representing the academia, the various law schools in the
country because you are looking for real competent people and we talked of competitiveness
when they are coming for interview.

Mr. Vice-Chairman: Let me get this right! --- (Off record)
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Ms. Karua: Thank you so much, you are doing better than me

Mr. Vice-Chairman: Let me get this right, Ms. Karua, whether I am with you. The Chief Justice
who is also the chair, one judge, one magistrate, one nominee of the PSC, two legal persons, one

practitioner the other from academia, nominated by the professional body representing either
gender. That is what I have. What we do not have is someone from---

Ms. Karua: lnstead of the Attorney-General I want to propose that it be indicated the Minister
for the time being responsible for matters relating to justice. If the Government decides it is the

Attorney-General, then it will be. If there is a Minister then it will be a Minister or a PS or
something; the link between the Government. If we are going presidential it would that Minister
because it is like a PS. What happens is that there must be a link.

Mr. Vice-Chairman: Why not the Attorney-General?

Ms. Karua: Because whoever will be responsible for matters relating to justice. When you
structure governments like in some countries, the Attorney-General is below a person who---
When you put specifically a person, then it is not possible to re-direct if the Government orders
its Ministries differently.

Mr. Vice-Chairman: So let us look at this again. We have that proposal to replace the Attomey-
General with the Minister for the time being responsible for matters of justice and then the
person listed in 1(h); one person not being a lawyer appointed by the President to represent the
public. Is that agreed?

Mr. Vice-Chairman: Thank you, Mr. Chairman, Sir.

Mr. Chairman: The problem with the Judiciary is that--- We have all lambasted the Judiciary.

Absolutely, that lambasting was rightfully called for. However, their biggest problem has been

funding. Unfortunately, because of the nature of the Judiciary, usually, they would not be able to

harass the Minister for Finance, like everybody else does, for those resources. So, unless we

address the issue of starving of funds to the Judiciary, we cannot on one hand say that they must

be able to operate at this level of efficiency and on the other hand not give them funding.

Secondly, Parliament is also an independent arm of the Govemment and it has secured for itself
financial independence. So, without locking the percentage--- Legally speaking, the Minister for
Finance cannot touch the budget of Parliament. Parliament just allows the Minister for Finance

to touch its budget, but legally, the way it has been done in the Constitution, Parliament's budget

is independent of the Treasury. What the Judiciary is looking for is some form of financial

independence and proper resourcing.

Mr. Vice-Chairman: Then this should be recast if that is the aim.
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The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi): Mr. Vice-
Chairman, Sir, if the issue is that Parliament should have a clear role, then we can actually adjust
sub-clause (3): "Legislation shall provide for the establishment and regulation of the Fund."

Mr. Vice-Chairman: It is already established here in Clause 206(l).

The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi): You could
recast it so that you capture both.

The Minister for Justice, National Cohesion and Constitutional Affairs (Mr. M. Kilonzo):
Mr. Vice-Chairman, Mr. Mudavadi has said what I wanted to say. The fact of the matter is that
the eight months that I have worked with these people, they are miserable. There mechanisms for
sourcing funds either from Parliament or otherwise are non-existent. So, a fund be established
and then Parliament can enact along. Without this fund, you will never change the perception of
the Judiciary.

Mr. Vice-Chairman: Ms. Karua, while at it, perhaps, you will help us move the amendment.

Ms. Karua: I just wanted to state as a matter of fact that the Judiciary has been returning funds.
They were given funds to renovate the Old Customs Building, but for almost ten years they have
been playing poker with the funds until they have finally refurbished it excessively. It is just like
Parliament intends to renovate the House excessively.

When a country is budgeting, it does so just like a person does in his home. It has to be within
ones mearls. If you keep on giving each arm of Government the right to do its own budget, there
is going to be a very impractical and impossible situation. I am of the view that the money for
both Parliament and Judicial Service Commission be discussed. I am saying even that of
Parliament. We cannot be telling people on a day that there is disaster or famine that there is no
money and yet we have such a huge travel budget. I want to confess that I love travelling, but we
need to discuss this in the open so that the public either comes along or shouts at us. Therefore, I
am throwing caution that while we say they must be enabled---

I want this Committee to know that World Bank has been holding money for the
computerization. However, because of rent-seeking opporhrnities and when there is money
which must be spend in a certain way--- Government bodies, including the Judiciary, take too
long to effect because they are looking for opportunities. So, I want to make it known that it is
not that the Judiciary has lacked money, rather it is that they have dragged over even the little
money that they get. Let us find a cure. We found it in the Judicial Service Commission and I
want us to look at Constitutions of other places to see how judicial funds are dealt with so that
we do not put a pernanent feature here which is uninformed.
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The Minister for Lands (Mr. Orengo): What about if you use the formulation that exists in
terms of the Parliamentary Service Commission. If I may read it from the current Constitution,
Section a5b(5)(e) states:

"The Parliamentary Service Commission shall have power---"

It then continues in (e) to state:-

"In such manner as may be prescribed by or under an Act of Parliament (i) to cause to be

prepared and led before the National Assembly in each financial year estimates of
expenditure which shall be charged on the Consolidated Fund of the Parliamentary

Service for the next financial year and (ii) to cause to be audited."

You know if you leave it the way it is, even the question of audit may be challenged that we do

not have the powers to audit.

Mr. Vice-Chairman: Could you, please, then, move the Motion?

The Minister for Lands (Mr. Orengo): Mr. Vice-Chairman, Sir, I move that the words used in
the current Constitution with regard to the Parliamentary Service Commission replace Clause

206.

Ms. Karua seconded.

Mr. Vice-Chairman: That is carried. Could someone then move for the adoption of Chapter 11

on the Judiciary as amended?

Ms. Karua: Mr. Vice-Chairman, Sir, I now move that Chapter 11 on the Judiciary as amended

be adopted.

Mr. Samoei seconded.

Mr. Vice-Chairman: Is that carried?

Hon. Members: Yes

Mr. Vice-Chairman: And now I move that we break for early lunch and reconvene after one
hour, that is, 2.00 p.m.

(The Committee adjourned at 12.50 p.m.)

(The Commtttee resumed at 2.15 p.m.)

Mr. Chairman: I think we can presume a continuation of the earlier session. Let us continue
with the next agenda of the prograrnme - LAND. It starts on Article 73
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I will read Article 73:-
"1.Land in Kenya shall be held, used, managed in a manner which is equitable, efficient,
productive and sustainable in accordance with the following principles;
(a)equitable access to land;
(b)security of land rights for all land holders, user and occupiers in good faith;
(c)sustainable and productive management of land resources;
(d)transp arent and cost-effective administration o f land;
(e)sound conseration and protection of ecological sensitive areas.
(f)elimination of gender discrimination in laws, regulations, customs and practices related
to land and property.
(g)encouragement of communities to settle land disputes tluough recognized local
community initiatives consistent with this Constitution.
2.These principles shall be implemented through a national land policy developed and
reviewed regulated by the national government through legislation".

Mr. Mungatana: Mr. Chairman, Sir, my proposal is that we delete Article 73(1) and (2). These
principles and values as a general principle we have been removing them and for consistency,
these should go. If it is rights in land should be stated in accordance with the Constitution but
stating aspirations within the Constitution and then going on to say that they will be implemented
in a national and policy to be developed by the national government. I think we are taking this
thing a bit too far. The second reason why I am proposing to delete this section is that again, we
are exposing a whole administration or government to the possibility of several law suits just
because in the opinion of somebody the national policy that has been promulgated by the
govemment in power is not giving equitable access to land, then a person is taken to court.

Mr. Chairman, Sir, I am of the opinion that if we are vesting rights, they should be real rights in
the Constifution but not inspirational issues. So, for those two reasons, I propose that we should
delete Article 73(1) and (2).

Mr. Chairman: Anybody seconding that proposal?

Minister for Lands, would you want to have a say on this matter?

The Minister for Lands (Mr. Orengo): Mr. Chairman, Sir, I have no problem with especially
the issue of land policy. I do not thjnk that is a matter that should be in the Constitution. Policies
may be desirable whether to have them or not but I do not think that they should be a directive in
the Constitution to that effect. The only problem that I have which gives us a lot of problems in
the management of public land comes into play while you may find that a particular group of
people have more access to public land, some of which is not being put to productive use. To
some extent in the country there are certain areas in the Republic where foreigners are acquiring
land and holding them not for any useful purpose rather than leisure and entertainment. Some of
the lawyers here would give advice on how we can create the principle eminent domain so that
where public land is concerned applications of these principles are set out in Article 73 may help.
Like now, one of the biggest land owners is Kenya Railways Corporation (KRC) but if you see
what has happened to that is that it has just been shared amongst individuals and there is no basis
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for intervention whatsoever. If it can be reformulated so that some of those principles can help in
the management of public land.

Mr. Chairman: Mr. Mungatana, could you propose that instead of the deletion we recast in one
broad statement of policy.

Mr. Mungatanaz Mr. Chairman, Sir, I will stand advised by the Minjster for Lands because he
is the one who is engaged directly but I thought that the principle of eminent domain could be
captured very well under Article 75 where we are dealing with public land itself. I am still not
very persuaded that we need to bring in principles and stuff like that. We could reformulate and
add it there under Article 75 to capture that issue, the eminent domain, clearly as a principle.

Mr. Chairman: Since Article 75 starts with public land issue, let us have a short statement.

Mr. Mungatana: Mr. Chairman, Sir, I propose that we recast Article---

Ms. Karua: Mr. Chainnan, Sir, I am following the thinking of the Minister, when you look at
the whole paragraph, it may be a good one because we have a lot of unsettled issues. Right now
there is the issue of Mau and there are other public utility areas that will need to be back in
public hands for use by the public. These principles would serve as a guide to any court handling
and interpreting.

Mr. Chairman: So, are you withdrawing your seconding of the Motion.

Ms. Karua: I am just contributing to the broadened debate trying to persuade that perhaps we
might wart, even in the recasting, and that is I am arguing against recasting, we might want the
broad principles as they are. Remember that at the beginning we had broad principles which
would then help the interpretation of the Constitution. You can compress them but it would be
better to have all those ideas.

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Chairman, Sir, I fully appreciate what
Mr. Mungatana and Mr. Orengo are saying but I would propose that we edit this Article by
deletion of (a), (b), (0 and (g) so that if we are setting out the broad principles then we could say
that land in Kenya shall be held, used and managed in a manner which is efficient, productive
and sustainable in accordance with the principles of sustainable and productive management of
land resources, transparent and cost effective administration of land and sound conservation and
protection of ecological sensitive areas. ln my view, those are the only broad principles that
belong here. The rest belong elsewhere. We are trying, as we develop, to reduce the expectations
of people that to be a Kenyan you must own land. lf we engage in industrial groMh more and
more Kenyans will find the need to own land totally unnecessary. When you have in the
Constitution something like "equitable access to land"; what does it mean? Does it mean that
anybody who does not even have use for land must have equitable access to iand? When you talk
about "rights occupiers in good faith" I do not even understand what this means. May be Mr.
Orengo can enlighten me. We should not start giving rights to even occupiers in good faith and
yet we are trying to limit expectations of land ownership so that people can move to other
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different levels of production and growth. A country with a vast econorny like the USA,
production from land to their GDP is less than 3 per cent. Here we are still talking of over 50 per
cent. So, we must move progressively towards that. So, let us talk about sustainable and
productive management, transparent and cost-effective administration and sound conseration
and protection of ecologically sensitive areas as the broad principles on land.

Mr. Chairman: Is that agreed?

The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi): Mr.
Chairman, Sir, my view is that we could edit it but by basically removing (2) which deals with
the element of land policy. That is Article 73(2).I think it is imporlant, because land is very
emotive and the moment we start sending a signal--- This is already in the public domain, there
is the issue of security of land rights and so forth, if you start sending signals to the financial
system that somewhere along the line, the whole issue of collateral is now being tampered with. I
would want to say that we can deal with part 2 but some of these core principles are so
important. Even the issue of gender discrimination should be retained. This is a very emotive
area. My understanding of this is that we are setting a situation in this Constitution where you are
also sending a message that you are not just going to tamper with people's rights on land.
Judging from the debate that we have been going through, whether we are conserving Mau or
not, sending the message that you are likely to start stumbling on people's rights by eliminating
this principle would be very dangerous. So, I strongly advocate for the retention of these
principles because land is unique and has been the basis of even our struggle for Independence as
a country. We must look at it slightly different from just the routine process that we may have
handled in the other paragraphs.

Mr. Chairman: I am hoping that we can conclude on this

Assistant Minister for East African Community (Mr. Munya): Mr. Chairman, Sir, I have no
problem with these broad principles and I understand what the DPM is saying. I do not have a
problem with equitable access because it does not mean taking away anybody's right but part (b)
is quite dangerous; security of land rights for all land use, land holders, users and occupiers in
good faith." Even though there is a rider "good faith" it can give an excuse for many violations
of people's rights. It can even lead to occupation, where people jrmp into other people's farms
and say that the Constitution is giving them the right. It would be reckless to put that kind of
principle. But the others are okay. Security of land rights is enough.

Mr. Chairman: We need to move forward.

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Chairman, Sir, allow me to say
something. If you recall the referendum of ?005, the principle pillars that drove the anti-draft
agitators is exactly what (f) is providing for. I would rather we recognize the principle, and I do
believe that my daughters have every right to inherit my land, but we can put it elsewhere in the
Constitution within the Bill of Rights and Non-discrimination clauses so that those negative
elements who will drum up tribal sympathies all over do not use this as an excuse to campaign
against the draft Constitution. I am sure they will do exactly that.
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Mr. Chairman: I know Ms. Karua will say that she does not agree but let me hear from the
Minister of Lands.

The Minister for Lands (Mr. Orengo): I want to deal with (f) and give some perspective,
although the DPM has already addressed it. You remember that under the Registered Lands Act,
the first process after adjudication process is that the person who is registered as the land holder,
that title that he holds cannot be challenged even in the court. That has caused a lot of problems.
The way people live in the village, they live as families and communities. You will find that a
family decides to register their title deed under a son as the owner. To deal with that problem has
been extremely difficult. Sometimes when you are talking about historical injustices, you are not
just talking about Maasailand but you will find that there are women or families dispossessed
because of that particular provision under the Registered Land Act. Therefore, if we can find
some formulation in the Constitution, it can help us deal with those historical injustices, where
there are families who had a right to land but because one of them was registered you find that in
a family of 100 about 70 are disinherited. Most of the time it is the women members of the
family who suffer.

Regarding part (b) I agree with Mr. Munya that security of land rights would do. I just wanted to
point on one or two things in regard to the last forward occupiers in good faith. In the Coast
Province, thers are a lot of people who are living on land which belong to somebody else or
absentee landlords. In a place like Lamu the entire district belongs to the government. If you just
using right land based on land rights can be reflected in a title deed then one can use a provision
like this to interfere with the rights of others. i think this issue of "---occupiers in good faith"
may help but it might be too wide. I would wish to have a formulation because in the Coast
Province, there is a big problem.

Ms. Karua: Mr. Chairnan, Sir, I just want to draw your attention to the Constitution. I was
looking at how land was dealt with. It is placed together with other properties but only trust land
had a specific chapter. I am not saying that we should not have a chapter on land but how to
secure property rights which are the same as land, it would be good to look at the entire section
75 of the current constitution which is very explicit. It is about the rights to property. Then we
can have a provision that has the best of this so that we can secure those rights. It talks about the
instances where the state can compulsorily acquire and the issue of compensation. It is very
elaborate. It is about three pages. It goes from pages 51 to 54. That is informative. We should not
live things that are ordinarily provided for out.

The Minister for Lands (I\4r. Orengo): Mr. Chairman, Sir, I had not finished. What Ms. Karua
is saying is right but if we were to return to the Constitution as it exists today, it is a mixture of
what we have here and what is in the current Constitution which is good. "Equitable access" to
land is tl.i.rg to run away from the "right to land" which some people were advocating that the
right to land, just like education, should become one of the basic rights. But equitable access to
land does not mean ownership of land. It means that in your day to day activities, you have some
right to access like you are moving from Naivasha to Nairobi. We must put some formulation
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which wiil allow us to beaches and all that. It is about access. i think this formulation is good
enough to cater for that.

Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserry): Mr. Chairman, Sir,
this is a yery dangerous thing. To me, you cannot put a land policy in the Constitution. When
you look at those principles, it seems we are giving weight to principles and yet we are making a
Constifution. If you look at part (a) "equitable access to land". If you do not have land and I am
speaking like a land owner and among people who have been marginalized and whose land has
been taken away like where we are sitting here.

The Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserry): Mr. Chairman,
Sir, if we are going to say "equitable access", a clever lawyer like Jim will come along and say:
"According to the Constitution of the Republic of Kenya, we must all have equal access to land."
So, this principle is very dangerous. In fact, we must not say "Principle of Land Policy". We
should say "Principle of Land Tenure". We should not bring a policy into the Constitution.

So, I support hon. Mungatana. We should get rid of this provision, because it is going to bring a
lot of unnecessary debate.

Mr. Chairman: Hon. Members, so that we can move forward, could we have this re-cast, so that
we have the general issues that the Minister for Lands, and hon. Karua, have talked about,
without going into the pitfalls that hon. Mungatana has warned about?

The Minister for Justice, National Cohesion and Constitutional Affairs (Mr. M. Kilonzo):
Mr. Chairman, Sir, I was going to suggest, with respect, that on Article 73, we merely give
Parliament the power to make laws on land policy partly because we have had very bad
experiences, particularly with (a). If you remember a former Minister, who will remain nameless,
going somewhere and leading his constituents to clear a road through the land of another
constituent. It became a very serious matter. We have had similar instances. So, if we are
neighbours and you find the route out of your land is too long, you can come and say that you
want equitable access through my land.

This is a delicate issue. I would rather we leave it to legislation. Hon. Mungatana is right. Then
you can manage. I am very happy myself, although somebody is going to accuse me of being a
land owner. The existing Section 75 of the current Constitution, as hon. Karua has said, requires
careful consideration, subject to qualification to bring it up to date with the people's aspirations.
It has all sorts of regulations and provisions, which are the only reason, as far as I am concerned,
that we are ahead of all other countries in East and Central Africa, other than South Africa;
because we recognized and protected land rights at the very earlier stages. Tanzania, Uganda and
Zambia have not yet caught up with us.

So, I do not want us to go that way. Even for civil process and tax. Therefore, much as Sections
74 and75 may have been abused in some instances through land grabbing, let us not throw the
baby out with the bath water. It is a very viable Section.
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Mr. Chairman: Hon. Members, let me get some clarihcation. Hon. Karua, when you said that
the current Constitution's provisions, were you talking of only Article 73 or were you talking
about the entire Chapter?

Ms. Karua: Mr. Chairman, Sir, I thinking of Section 75.If you look at it, you will see that even

to attach somebody's land for a civil debt is anticipated in by this Section. Once you protect
rights in the Constitution, if no derogation is provided for, it will become unconstitutional to a
mortgagee to sell a defaulter's land, or for the Minister of Lands to remove people out of the
Mau Forest. Even if you need the land for purposes of defence, if it is not elaborately provided
for in the way Section 75 is, it will not be possible.

Mr. Chairman: When you deal with SectionTl, in the current set up, are you saying Section 75

instead of the cument chapter or Section 75---

Ms. Karua: Mr. Chairman, Sir, I want it imported so far as it is necessary. I am not saying that
we just sit where Section 75 is. There are other openings that have been brought into modern
thinking. So, we only pick from Section 75 the minimum that is necessary for other processes

like compulsory acquisition, court process and all the things that are absolutely necessary in a
democratic society.

Mr. Chairman: So, if I have gotten you right, you are saying: "Let us import Section 75."

An hon. Member: She has no land!

Ms. Karua: Except where I live, and I am proud of not having any land.

Mr. Chairman: Ms. Karua, are we to use Section 75 as a replacement for Article 73 or as a
replacement for the entire Chapter?

Ms. Karua: Mr. Chairman, Sir, we are to use it as an enhancement.

The Minister for Lands (Mr. Orengo): Mr. Chairman, Sir, there is no sufficient protection of
land rights. All that it talks about is protection from deprivation, but there is no sufficient
protection on land rights.

Mr. Chairman: And you would understand the historical context!

The Minister for Lands (Mr. Orengo): Mr. Chairman, Sir, the historical context is very
important. The formulation that hon. Karua is talking about is the formulation that exists in the
current Constitution; that, you give a right and proceed to take it away. I am not averse to the
derogations as contained in the current Constitution. I am against it, but I think it would be

wrong to make the derogations - the principal objective of the constitutional protisions. So, you
can enhance---
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What I am saying is that it is important to affirm the security of land rights, which is what hon.
Munya was saying about (p). You need a general statement there, securing land rights as a
who1e, not just on account of declaration.

Mr. Chairman: How do we proceed forwarcl then?

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Chairman, Sir, (g) should be deleted
and then we make progress. If we want to have it there, then it will have formulated broad
principles, first, by ensuring the security of land rights, howsoever described; sustainable and
productive management, transparent and cost-effective administration, sound conservation and
protection and elimination of discrimination, but I can assure you that you will have problems
with the last one at the referendum.

The Minister for Agriculture (Mr. Samoei): Mr. Speaker, Sir, speaking from the position of the
Ministry of Lands, "equitable access" has the connotation of land subdivision, which is
becoming a very big threat to land use, and especially agricultural productivity. I would really
want to persuade us that unless there is another meaning to "equitable access to land", it can be
interpreted all the way to justify land subdivision in order for everybody to have a piece. For
purposes of land use, we are actually talking the opposite. We are talking of land consolidation
as a means of agricultural productivity. For that reason, unless I am persuaded otherwise, I would
say that rnaybe we should delete (a).

However, I agree with Mr. Orengo that before we talk of derogation, we should take (b), as hon.
Wetangula has put it. We can take all the others up to (f), but (g) has no meaning. It says
"encouragement of communities---"This is an administrative issue that I think they can live
without. That should be able to solidify the principles.

Mr. Chairman: Hon. we really need to agree to a way forward.

Mr. Ruto: Mr. Chairman, Sir, I still wish to retain (g). There are certain very complex situations
in the very rural areas, especially in the areas where adjudication is now beginning to feature, or
in areas where land was communally owned. It is very difficult to us modem techniques to
determine whose land it is. Communities are best placed to settle such disputes. A very crafty
fellow will simply decide to go all the way to the High Court to declare an entire chunk of
location his, simply because he was able to go and collude with the Land Registry and get a title
deed. So, I think this one protects---

Mr. Chairman: That is what hon. Orengo was talking about?

Mr. Ruto: Yes, Mr. Chairman, Sir.

Mr. Chairman: Can we agree then that we go ahead with 73(a)?

Hon. Members: No, let us delete it!
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Mr. Chairman: Do you want to delete 73(a)? Let us hold (a). We agreed with (b) so long as

there is a full stop after "land rights"?

Hon. Members: Yes!

Mr. Chairman: Nobody has a problem with (c)?

Hon. Members: No!

Mr. Chairman: Nobody has a problem with (d)?

Hon. Members: No!

Mr. Chairman: No one has a problem with (e)?

Hon. Members: No!

Mr. Chairman: For (f), except the issues talking about the referendum, nobody has a problem
with it?

Hon. Members: No!

Mr. Chairman: Regarding (g), now that Mr. Ruto has spoken, we have no big issues with it?

Hon. Members: No!

Mr. Chairman: So, the only problem we have is that to (a), and if I was to say, it really does not
break any bones to hold us from continuing. Otherwise, let agree to delete it and move forward.

Hon. Members: Delete it!

Mr. Chairman: So, can I get a proposer and a seconder?

The Minister for Lands (Mr. Orengo): Mr. Chairman, Sir, it is quite to the contrary. The way
that we want to plan our land use, for example, in many parts of the Republic, land is becoming
scarce and populations are growing. Probably, instead of somebody taking to his little piece of
land, there are areas where you would want to re-plan the way people live; because if everybody
has to use the land as it is, for example in Kisii, and even in some places in Nyakach, if they have
to live in the way they occupy the land and the titles, then you cannot put that land to proper use.

So, equitable access tries to demonstrate that although you may be moved from the land you
occupy, if re-planning is done, you will still have the same type of interest on your land without
necessarily sticking to the land that you have. We are using that model in a lot of settlement
schemes now. Instead of giving people pieces of land, they are settling in something that looks

like a little town, where you can plan the roads, the schools and everything else; then somewhere

about a mile away or i00 yards away, they can have the land for cultivation.
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Mr. Chairman: Hon. Members, we have been on this Article for close to an hour. We need to

move. We either agree to delete or retain. So, can I get a proposer and seconder?

The Minister for Foreign Affairs (Mr. Wetangula): proposed.

An hon. Member :---(Inaudible)

Mr. Chairman: We have been arguing about the mischief and the non-mischief of---

Ms. Karua :---(Inaudible)

Mr. Chairman: There is also a court that will interpret. Sub-Article (b) talks about security of
land rights. If you are worried about people invading land---

I think we are all agreed that73(2) goes. Can I get a proposer for deletion ot73(2)?

The Deputy Prime Minister and Minister for Finance (Mr. Kenya) proposed.

The Assistant Minister for East African Co-operation (Mr. Munya) seconded.

(Article 7 3 (2) deleted)

Mr. Chairman: Can I have a proposer for adoption of Article 73 as amended?

Ms. Karua proposed.

Ms. Odhiambo seconded.

Mr. Chairman: That is carried!

(Article 73 as amended agreed to)

Mr. Chairman: Hon. Members, ArticleT4has similar issues.

VpSTTNcAND CLASSIFICATION OF LAND

74. (I) All land in Kenya belongs to the people of Kenya collectively as a nation, as

communities and as individuals.
(2) A11 land in Kenya is designated as pubiic, community or private.

Mr. Chairman: Hon. Members, is there anybody with a problem with this Article? it has

broadly remained the same in all the drafts.

The Minister for Foreign Affairs (Mr. Wetangula):---
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Mr. Chairman: propose that then. we delete 74(1) and (2) and replace with what you have just

said?

The Minister for Foreign Affairs (Mr. Wetangula): Yes, Mr' chairman' Sir' I propose that we

re-cast Article 74 by deleting sub-Articles (riani (2) and simply saying "Land in Kenya is

classihed as public, community or private'"

Mr.Chairman:wealsoneedtoamendthetitletoremove"vesting"'canlhaveaseconder?

The Minister for Lands (Mr. orengo): Mr. chairman, Sir, the principle of eminent domain has

been a big problem"to us. iubject to ttLe a.iogutio, that I was taiking about compensation and so

on, in a modem ""oro*y, 
"it is importunl to give some residual powers to the state on

determining to the iurra, uitnorgh it may be private.and commrinally owned' Without that

principle, yor, *orlJ nrri it u".y airn.uti. t,,-place like Singapore, if they want to build an

estate, it is so easy because the riglrts of the state and the people collectively to undertake

projects that are r* in" benefit of the nation becomes a rot easler. Even the most capitarist

countries,includingtheUSA,applythedoctrineofeminentdomain'InKenya'theGovernment
may want to build a road in Nairobi, ot. *" may want to build a police station' First' you cannot

f,rnd the land. The *ori ir,"r"sting thing i; th"l you.find the State buying the same land it gave

"*"V. 
It may be difficult without those kinds of provisions'

Mr. Chairman: I agreewith you in terms of land for public use - the public interest tramping

the private interest. iabsolutely ugr"" *iitt you, but wny ao we not do it when we do the taking

part later on to say that "Government can take private land for public use' so long as the

Government pays compensation for the same'"

The Minister for Land (Mr. orengo): yes, but you need to justify it because, the doctrine of

eminent domain is weli recognized in the world'

Ms. Karua: Mr. Chairman, Sir, even in the current Constitution, what justifies compulsory

acquisition is the public interest, *h;;;il qood.overrides private interest' so, it is a doctri,e

that is applicable here, but how to cast it, if it has been-cast elsewhere' why are we not shown

two instances, so that people can quickly gravitate towards it?

Ms. Karua: Like it is in the Section 75'

The Minister for Lands (Mr. Orengo): If you can just look at it, I can bring examples because it

is something which was solely debated'

Mr. chairman: okay, we bracket it essentially because we all agree to the principle'

Mr.Ruto:Mr.Chairman,Sir,youwillrecallthatlhadindicatedtoyouthatsomeoftheserights
on land appear to irur" been washea orri" Section a7Q) andl had asked you whether I can raise

this issue when we are discussing the Articre on rand. Section a7(3)(a) on the Bill of Rights reads

that:-
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"The State shall not cleprive a person of property of any description, or of

any interest in, or righiover, property of any description, unless that

deprivation-
(aj results from an acquisition of land or an interest in land or a

conversion of an interest in land, or title to land, in accordance

with Chapter Six; 61-"

I would like to know whether (b) (1) and (2) applicable? Again, at the end there, 3(6) says:-

"The right recognized and protected under this Article does not cover any

property that has been unlawfully acquired"'

we are not being told clearly who detetmines what is unlawful.

Mr. Chairman: My view is that the State can deprive you of your land rights as we have just

heard now, if it is for the public good, but you will be compensated.

Mr. Ruto: But (a) does not explicitly say that unless we say that b (1) and (2) is applicable to (a)'

Mr. Chairman: But you see, we are talking about Bill of Rights and the State does not have the

right to deprive you oitho.e rights, generaliy speaking, except for things like land where you are

being told that we can deprive you based o" tt 
" 

procedures in the Land Chapter. On the last bit, I

agree with you. probably we sirould tighten it to say that the determination is by a court of law'

You could read that again.

Mr. Ruto: It says: "The right recognized and protected under this Article does not cover any

property that has been unlawfully acquired". I think there should be a clear description'

Mr. Chairman: That the determination of which must be by a court of law'

Mr. Ruto: That would really cover it. So, if six can do that, then it is okay. When I was reading

(a) I was unable to determinl whether 3(a) enjoys the provisions of b(1) and (2)'

Mr. Chairman: Which one?

Mr. Ruto: ln the same 47. Can I read?

Mr. Chairman: Go ahead

Mr. Ruto: I have read (a) and (b). It says:-

,,(b) is for a public purpose or in the public interest and is carried out in accordance with

this Constitution or an Act of Parliament that-
(i) requires prompt payment in full, of a just compensation to
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the person, before the property is taken;

(ii) atlows any person who has an interest in, or right over, that property' a right of access

to a court of law".
(3) in totality reads that:- "Tl" State shall not deprive a person of property of any

description, or of any interest in, or right over, property of any description, unless that

deprivation-
(a)resultsfromanacquisitionoflandoraninterestinlandora
conversionofaninterestinland,ortitletoland,inaccordance
with ChaPter Six; or---"

I would expect that even acquisition of land is subjected to (i) and (ii) 2) - Bill of Rights' I would

expect (a) to have the same protection as (b)(r) and (ii) have, so that it does not give a blanket

excuse to the Government to just take away your right over land and not to compensate'

Mr. Chairman: I get your point and probably it is a drafting issue' but since.it refers to another

part of Chapter O urrJ *" are dealing with Chapter 6, let " 'it whether there is any unfairness in

Chapter 6 and handle it here'

Mr. Ruto: That is why I decided that since it is referring to chapter 6, I will only raise it when

we are dealing with Chapter 6'

Mr. Chairman: As we go through chapter 6, we will see whether there is anybody who is being

deprived.

The Minister for Lands (Mr. orengo): what about if we had a formulation in 3(a) that subject

to chapter 6 of this constitution, the State shall not deprive a person of property of any

description and then you go to the- word "description" and put a full stop' Then all these

provisions that you frrrd th"i", you 1ift them and take them to Chapter 6' Because then what Ms'

Kanra was saying, ull tho." qualifications can be put together and make a lot more sense'

Mr. Chairman: I absolutely agree'Hon' Ruto' are you set?

Mr. Ruto: It should be restored elsewhere. Supposing we are unable to trace where that is

restored. I would like that to be stored here. I do not want you to take it away unless you are

giving protection instantly. we want instant protection so that we are able to read it concurrently'

Not all of us have that capacity to read all these chapters at the same time'

Mr. Chairman: can we do this way: Flag that, let us attagh it to this and then ask the drafters to

recast and bring it up. you should uiro t"Ip it in mind so that when we are doing the final day on

WednesdaY, it comes out.

Mr. Ruto: I hope they have captured Ms' Karua's suggestion on 3(6)'

Mr.Chairman:Ithinkwecanagleeonthatnow.Proposeandsecondforthat.
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Mr. Ruto: Ms. Karua proposed and I seconded'

Mr. Chairman: Thank you. we have brackeLed,T4 to get the formulation fiom our drafters

brining in the section in vesting or eminent domain. Let us go to 75 then' Are we agreed? Public

Land! But that does not intemrpt hon.wetangula from continuing rvith the classification bit so

that (z)essentially is jus to classify land into public, community or private' So, we pass (2) as it

is and we clear (1) just to deal with vesting'

75. (1) Public land is-
(a) rand which at the effective date was unalienated govemment land as

defined by an Act of Parliament in force at the effective date;

(b) land lawfully held, used or occupied by any State organ, except where

such land is occupied under a private lease;

(c) land transferred to the State by way of reversion or Surrender"'

This means that if you have a 99 lease, after the end of the 99 year lease, the land is

supposed to go back to the Government or if you had a lease and you do not want to keep

that lease an),rynore, you surrender it back to the State'

,.(d) land in respect of which no individual or community ownership can by

any legal Process be established;

f"i fr"a in respect of which no heir can by ordinary legal process be

identified;
(f) all minerals and mineral oils as defined by law;

(g) govemment forests other than forests to which Article 76(2) (e)

uppti",, game reserves, water catchments areas, national parks, animal

sanctuaries, and specially protected areas;

(h) all roads and ihoroughfares specified by anAct of Parliament;

(ij all rivers, lakes and other areas of water as defined by an Act of
Parliament;

O the territorial sea and its sea bed;

61 uU land between the high and low water mark;

(fi *V land not classified as private or community land under this

Constitution; and
(m) any other land declared to be public land by an Act of Parliament"'

Does anybody have any issues with any of those?

The Assistant Minister, Ministry of State for Defence (Maj-Gen' Nkaisserry): Mr' Chairman'

Sir, I think public land should be put under the control and the management of the devolved

governments because this is pubtic iand. We are talking about public land. Apart from (j) (f and

(l), the rest should go to the devolved govemments'



Mr. Chairman: That is why I am saying that once we go to (2) public land' classified and

clauses (a) to (e) shall vest urro u" held bylhe county govemments' They should be held in tmst

for the plopt" iesident in the council and shall be administered on---

The Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserry): No, no' You

see, even (g) will not sel1. Apart from (f), o and (l), that probably will go to devolved

governments.

Mr. Chairman: First of all, (a) to (e) is sort out for you and then other than the ones that you

have marked, the rest are (g), (h), (i) and (k). so, let us see. (h), for example,"aTl roads and

thoroughfares specified by'an Act of Pailiament", whY should that be with the country

governments?

The Assistant Minister, Ministry of state for Defence (Maj-Gen. Nkaisserry): not county, I

mean devolved governments. why should the National Government be bothered be asked for

something like a rouJfur.irrg through Kajiado and we have a devolved govemment?

Mr. Chairman: okay. Let us go to the next one. what about: "A11 land between higher and low

water marks?"

The Assistant Minister, Ministry of state for Defence (Maj-Gen' Nkaisserry): I have no

problem with that. Yoo *", (f) is ialking about minera-ls, whether they are subterranean' When

you come to 0), you are talking of territrial source. You could bring even the lakes to part of

this.Whenyoucometo(1),itisveryexplicit,buttherestshouldbeunderthedevolved
governments.

Mr.Chairman:Maybe(g)intermsofgamereserves'Wecansketchit'

The Minister for Tourism (Mr. Balala): with regard to (g), it talks about reserved national

parks for the people of Kenya, but also there is a notion that if the central government wants land

it should go and request the ievolved government for land instead of the devolved government

land being taken away by the centre wfrile they are not even aware that it has been taken away'

Mr. Chairman: I agtee with you, but the only one that is outside that bracket now is (g)' The

rest, namely, (a), (fr), ("), (dj and (e), we have already said will be held by the devolved

govemmeni in t orifor tfr" p""pfe. The only one that we need to add is (g)'

The Minister for Lands (Mr. Orengo): The Maj-Gen. Nkaisserry fears' I know that in his area'

there are these game reserves and they are capturLd by 76.If you read76(2)(e), it reads:-

"for the purposes of clause (1) community land includes-

1"; *""rt ui t*a, and lands traditionally occupied by hunter and gatherer

communities,,. I thought that this shouli include (c) which reads: "land lawful held, managed or

usedbyspecific.o*-rrtityasforest,grazingareasorshrines"'
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The Minister for Tourism (Mr-. Balala): I have a problem on these national reserves and parks. I

will give an example of the Mara, whiih is held by the Narok County Council and Trans Mara

county council. The national palk in 'Isavo, it is owned by the national government' The

community has no role whatsoever while the community should have the ownership' the

management can be organized through a central system that the security aspect of the national

park and reserves are Iaken care of. That is one, I am very concerned' Secondly, including

minerals, for example, in Isiolo, we are cligging oil. when we get that oil, it is all our national

interest. what is Isiolo benefiting from thai oii or how much is it benefiting for it to develop

itself even further? That is part of my concern'

Mr. Chairman: Since Maj-Gen. Nkaisserry raised it, let us hear from him and then hon' Kioni'

The Assistant Minister, Ministry of State for Defence (Maj-Gen' Nkaisserry): Mr' Chairman'

Sir, the way this thing was drafted is really very foggy. when you look at the area which hon'

orengo has talked abJut which is 76(2), it says tnat i1 witi be administered on their belialf by the

National Land Commission. If we have a ievolved system already, why would the National

Land Commission be administering this on our behalf? This should be re-drafted or you shift

what i am saying down to 76 and it can now be specific'

Mr. Kioni: I think this is getting very murky. If we c1o not give fuIl attention to it, it will be a

mess eventually. Going through what hon. Balala has just said, we are not stretching it to the

level that we should. what about if Ndakaini today wake up and say: "a11 this belongs to us"?

That is water. we have the hydro electric dams. what if the people in those regions will wake up

tomorrow and say, enough. what will we do with the forests? we have not put in some thoughts

here. If we do not allow ourselves to get deep into this, this is going to get us into trouble'

Looking at it from a national point of view---

Mr. Chairman: I think we can discuss it without the dangers being mentioned' Let us just say

that there are issues.

Mr. Kioni: But it is impossible to talk about it without the dangers because if we do that---

Mr. Chairman: That is very critical' Let us be positive'

Mr. Kioni: I am just saying that we need to be real with these things' we should look at it from a

national angle. When you devolve all these things and take them to the Jimbos' if there is

anything like that, that you are thinking about, then we would rather come clear and say what we

are addressing here.

The Assistant Minister, Ministry of state for Defence (Mr. Musila):-Mr' Chairman' Sir' I just

wanted to react to hon. Balala's point where he refers Tsavo, for example' In every country' thele

are national parks and other parks. what is envisaged in 75 are nationar assets. For example,

Tsavo win be a nationar part and the Mara wilr be ,nder 76. I do not want us to say that

wherever there are parks, they all belong to the local authorities because there would be of

necessity ,rutiorruiprit s and parks which are administered by the local authorities'
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The Assistant Minister for Water and Irrigation (Mr. Kiunjuri): Mr. Chairman, Sir, this issue

of the counties versus the Land Commission, we should not forget where we are coming fiom

that the greatest mess in this country is because the councillors that we have today, they way they

have demarcating and alienating lind, I believe that we want this National Land Commission

because we are informed of the past, so that there is more accountability. Today, even if you look

at the Maasai land, which is supposed to be communal, some of that land has already been

alienated and people have title deeds. That is the truth. So, to tame the appetite of this kind of

leaders, it is important that we have a central body to deal with them. Lastly, we should also

understand the extent. When we talk about community land, we should know what we are

talking about and be informed. When we talk of that community land, it does not mean what is

put un"der there. If there are minerals, that becomes public and not communal. With that in mind,

it is important that we agree the importance of this Article.

The Deputy prime Minister and Minister for Finance (Mr. Kenyatta): I think we need to be

very careful about what we are doing. We need to be able to identify where the problem has

existed and what we are trying to correct. I thought quite clearly that the issue of land being not

available to local communities and being administered or dished out in the wrong manner by the

national goverrrment is being addressed by 75(1)(a) all the way through to (e)' A11 the other

issues do not relate to any specific community but rather relate to the area that we call Kenya'

If we say now that all water resources that belong in a particular forest belong to that community

and yet there are other areas that benefit from that water, what are we saying? If we say that

resources that come from one area belong to that area and do not belong to the nation, are we

then not talking about balkanisation? Kenyans are very worried and concemed about this issue'

If we do not handle this thing by stepping back and addressing ourselves as Kenyans and not as

communities, we will end up in big problems. This is something that can be very emotive and

explosive. Issues that relate to community land have been addressed quite adequately in (a) all

the way through to (e). If we are still talking about the Kenyan nation and we are not talking

about moving towards a federal system, I would plead with Maj.-Gen. Nkaisserry to withdraw

the issues that he put to the table. I would really appeal to him to do that'

The Deputy prime Minister and Minister for Local Government (Mr' Mudavadi): I think we

should retain the National Land Commission. This is in the national interest. There would be

what might be community interest. Essentially, the mischief that Maj.-Gen. Nkaisserry is trying

to---

Mr. Chairman: And the two should not even be divergent'

The Deputy prime Minister and Minister for Local Government (Mr' Mudavadi): In fact,

they should be complementing each other. If you look at community land and go further up to

36(4) it taiks of disposal with legislation specifying the nature, extent of the rights of the

members in each community individually and collectively. So, somewhere along the line the
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National Land commission is important. We should retain the draft as it is. If there are any

concems about whether there will be consuitation or not, let us find a way of dealing with that'

But I think we should retain the National I-and commission.

The Minister for East African community (Mr. Munya): I agree with what Mr' Mudavadi and

Mr. Kenya tta are saying that there is something very strange about the formulation' I agree with

that principle that these are national assets in land that must be treated as such otherwise we will

bring chaos in the country when we start vesting national assets that have been used as national

for over the years. When we start vesting their interests in the county government, we are

inviting a lot of trouble. County govemments do not seem to take care of community land any

way. That is why we have problems of Mau where Narok County Council land forest was taken

by individuals. That is why we are having that problem. It is not good historically to say that'

If you look at the land where Parliament has been built, according to 75(l) (b) it means that that

would be county land held by the National Land Cornmission in trust. Where Parliament is build

and where Ministries are all that becomes county land. This formulation is quite ridiculous' We

really need to reformulate this whole thing.

Mr. Chairman: Just a clarification; the land where Parliament has been built comes under

Nairobi City Council.

The Minister for Agriculture (Mr. Samoei): I agree that we need to be much more clear so that

we avoid any confusion that may arise especially on what belongs to the State or public vis-a-viz

what belongs to the community or county land. This was trying to address itself to a centralised

system that dishes land out there without regard to the people who live there. While we treat that

we should not muscle the whole thing and make National Assets disappear' There is that

legitimate concern which has been taken care of by 75(2) which clearly states that the

appropriate land at the local level should be in the hands of the county or the regional

Government.

To say that water catchment areas like the Mau or national parks should be in the hands of the

local government would be wrong because these are national assets. There is a big argument

about how the Mau water catchment area has been abused. This is what is going on in our

national parks as well. There are so many establishments coming up and watering down the

national park set up. I think we should be careful when we are referring to such. Therefore, I am

saying that we should retain the formulation the way it is except looking at what Mr' Munya was

raising on 1(e) so that that we are careful on what we ars trying to do.

Ms. Karua: I just want to raise a red flag and say that we are getting into this because we have

not quite finished with devolution. You remember I asked for definitions. When I looked on the

web I found that federal is where rights of the counties, states or region are enshrined in the

constitution and devolution is where you devolve by an Act of Parliament' we have already
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devolved through the constitution. It need not be the actual Majimbo. We can tamper it to be

what we want.

Mr. Chairman: But I think we agreed that we are not talking about Majintbo. We said that very

clearly.

Ms. Karua: That is why I am saying we can tamper it the way we want because we are adjusting

to known notions. We need to be very clear of those issues so that we are able not to move too

far from where we were. It has already been said by Mr. Mudavadi. We must have this concept

that the national government is the overall custodian of public good. The devolved govemment

manages some of the things but subject to the overall whip.

I agree with Mr. Munya when he said that even when resources have been managed locally,

individuals have tended to use them for their use and therefore, mismanaged them. So,

mismanagement is not only at the national level it is also found among individuals.

Mr. Chairman: Typically, it is worse at the local level'

Ms. Karua: So, we have put safeguards that the nationai custodian is the Government and the

management is in the hands of the devolved government. We must look for safeguards that

ensure. As Mr. Balala said about oil in Isiolo, that one may have oil the other one gold and the

other nothing else but the water source which is gold itself. We are nation because it is a support

system.Ifweseeitasthatwewillnotworrylwhohaswhatsolongaswehaveenough
safeguards.

Mr. Chairman: In any event those will be catered for by specific Acts. For example, right now

the extraction of nahrral resources is very modemised right now. There is a lot of local

population involvement including talking to them and getting them on board.

Ms. Karua: I was just going to appeal that we do mind that because we chose unitary let us not

go further than we ought to go every time we are coming to this.

Mr. Chairman: Agreed. So, could I get aproposer and a ieconder for 7I(l)?

The Assistant Minister, Ministry of State for Defence (Maj.-Gen. Nkaisserry): To retain it the

way it is or with proposed amendments?

Mr. Chairman: The way it is. I want to convince you that (a) to (e) properly caters for the issues

that are dear to you. In fact, Mr. Samoei captured it very well that is why I was asking Mr. Kioni

to pay attention. The mischief you are fearing was that there would be somebody in Nairobi

dishing out land very far without any recourse to you. That is catered for.7 5(4) says:-

"public land shall not be disposed of or otherwise used except in terms of an Act of

Parliament specifying the nature and terms of that disposal or use."
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'fhe Assistant Minister, Ministry of State for Defence (Maj.-Gen. Nkaissery): I am not

against this totally but I think you got me wrong. I said that we have a devolved system. So, part

of what is in 75 is exactly what I said from the very beginning. This is a very important debate

and people have gone round in circles even using threatening language. We do not have to go

that way. When you talk about your water, we are paylng for it. Everybody is paying for water' If
you talk about your power, we are paylng for your powef. If you get oil in our land we will buy it

from you. you will not be keeping it. A natural resource which was put there by God like

animals---

Mr. Chairman: I think let us leave it the way it is doctored, hon. Munya. I think generally it is--

The Assistant Minister for East African Community (Mr. Munya): Mr. Chairman, if it is

talking about land occupied by a state organ like Parliament'

Mr. Chairman: In other words, that is public land.

The Assistant Minister for East African Community (Mr. Munya): But the way it is defined,

it is county council land.

Mr. Chairman: No! What we are defining is public land'

'fhe Assistant Minister for East African Community (Mr. Munya): Mr. Chairman, if you look

at (Z) which says: "public land classified under Clause 1 (8Xe) shall vest in and detailed by the

county Government in trust land and resident in the county. ln Part (b), you can never transfer

the land that is occupied by state organs to the county council'

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Chairman, if you look at 75(i) (a) to

(m) is acceptable and we have approved as they stand. We have to find a way of either exiting

(2) or recasting it. Could you give us some reformulation?

Mr. Chairman: Just remove (b) out of the (a) to (e). I actually did not see any problem with it

because if the county council of Nairobi hold the land of Nairobi in trust and manages in terms of

rates and---

The Deputy prime Minister and Minister for Local Government (Mr. Mudavadi): Precisely-

The moment you remove this, then the factor where local authorities are able to get what you call

contribution in lieu of rates - where the Govemment is entitled to pay rates to that particular local

authority - the Central Government is not obligated to pay any rates. So, it does not mean that by

it being crafted this way, it means that the land--- This is because even private land in Nairobi is

still part of the county and you pay rates.

Mr. Chairman: Thank you very much. community Land 76(1). It states:-
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,,community land shall vest in and be held by communities identified on the basis of ethnicity,

culture or cornmunity of interest. (ii) For the purpose of Clause 1, community land includes (a)

all land lawfully held as trust land by the county Governments".

Sorry, we were off-record when we were discussing' So, if we could get the proposer and

seconder for'75.Mr. Balala, could you formally propose adoption of 75?

The Minister for Tourism (Mr. Balala): Mr. Chairman, my senior DPM can do that'

The Minister for Local Government (Mr. Mudavadi): I propose.

Mr. Chachu seconded.

Mr. Chairman: Okay. Let us go to 76' 75 is carried' 76 (2) states:-

,,For the purpose of clause 1, community land includes (a) all land lawfully held as trust

land by the county Governments (b) land lawfully registered in the name of group

representatives under the provisions of any law for the time being in force (c) land

lawfully held, managed or used by specific communities as community forests, grazing

areas and shrines. (d) land lawfully transferred to a specific colrununity by any process of

law (e) ancestral lands and lands traditionally occupied by hunter/gatherer communities

(0 any other land declared to be community land by an Act of Parliament but shall not

include public land as defined in Article 75

(3) ArrV unregistered community land shall be held in trust by county Govemments on

behalf of the communities.

(4) Community land shall not be disposed off or otherwise used except in terms of

legislation specifying the nature and extent of the rights of the members of each

community individually and collectively'

(5) Parliament shall elect legislation to give effect to this Article'

Anybody who has a Problem with that?

Hon. Members: No!

Mr. Chairman: Proposer and seconder? The Minister for Lands and then Maj-Gen' Nkaisserry'

The Minister for Lands (lVIr. Orengo): Mr. Chairman, I was saylng that if you go by the

definition or classification of public, community or private and then under that particular Article

it says: ..All land lawfully held as trust land". I think that classification has to change' It maybe

there by dent of the current law or Constitution, but once this Constitution comes in place, the

concept of trust land---
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Mr. Chairman: Unless you define it somewhere?

'fhe Minister for Lands (Mr. Orengo): Yes, Mr. Chairman'

Mr. Chairman: Actually. In fact, there are very many things like the National Accord so

defined. So, that is really poor drafting. Let us flag it. In other words, no classification called

trust land exists in the Constitution we are making but we need to define.

The Minister for Lands (Mr. Orengo): No. You know under the current Constitution, there is a

category of land known as trust lancl. When we pass this Constitution, there will be no category

of land as community.

The Assistant Minister for East African Community (Mr. Munya): Mr. Chairman, I was

saying if you remove (a) for example and in the classification of communify land you only leave

(b) (c) (d) (e) and (f), there is a certain category of land that will be left that will not fall under

any of these classifications.

Mr. Chairman: Like which one?

The Assistant Minister for East African Community (Mr. Munya): For example land in my

constituency that is in the north which we call northern grazing zone which is actually county

council land which is held in trust for the Tigania community and which is not yet registered.

Mr. Chairman: That will be under (e) Ancestral lands and lands already occupied by

communities.

The Assistant Minister for East African Community (Mr. Munya): We are not hunters and

gatherers!

Mr. Chairman: No! What about land lawfully held and managed used by special communities

that is (c)? Grazins areas or shrines?

Hon. Members: Shrines!

Mr. Chairman: I think the point you raised is critical. First of all, (a) should be trust land. I

think it should be land held in trust. If they wanted to talk about the issues we have raised earlier

but anything that remains of the trust land is carried--- We need to define it so that whatever land

is left, then it should be addressed by---

The Minister for Foreign Affairs (iVIr. Wetangula): I think this is a definition of what

community land is, according to this Constitution and I am saying all land currently held as trust

land by county Govemments will now be community land'
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Mr. Chairman: Thank you. Now at that point, the current Constitution we are drafting now

talks only of three classifications. There is no fourth classification called trust land.

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Chairman, it is not creating a fourth

classification. It is transferring the classification from trust land to community iand.

Mr. Chairman: Now, therefore, you have a classification that you are moving from. That is the

fourth classification.

Hon. Members: No, it is not, Mr. Chairman!

Mr. Chairman: Okay. What is trust land according to this draft?

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Chairman, currently trust land under

the Constitution---

Mr. Chairman: Not under the Constitution but under this draft because you will not be carrying

that---

The Minister for Foreign Affairs (Mr. Wetangula): Under this draft, there is no tmst land and

what this section is saying is what is trust land today will be community land.

Mr. Chairman: That will require a definition of trust land. It is so that specific.

Ms. Karua: Mr. Chairman, I am proposing that we stop using the terminology "tmst land" in

this Constitution and the transfer of trust land to become community land be done by the

transitional clause.

The Assistant Minister for Water and Irrigation (Mr. Kiunjuri): Mr. Chairman, I think (c)

takes care of Munyathrough the76 (2) (c) "Land lawfullyheld, managed and used by specific

communities as community forests, grazing areas or shrines".

Mr. Chairman: That is agreed but to get hon. Munya and hon. Wetangula to go with us, the

Constitution will benefit from clarity. That might be left out.

The Assistant Minister for East African Community (Mr. Munya): Mr. Chairman, it is
generally a grazing zone or area but there is also category of land that r.rnder the current law is

lawfully held as trust land so that you have to have all these categories to transfer to community

land. If you remove (a) ---

Mr. Chairman: No, I am not removing. I am saying it should be redrafted so that it is more

specific like you have just said now because in this draft we will not have the word or term

called "trust land" defined separately as a different classification.
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The Minister for Lands (Mr. Orengo): Mr. Chairman, the current Constitution talks about what

is trust land and the more you look at it, the more the reason why you need some clarity in this

and I am reading Chapter 9 of the current Constitution. It statcs-

"subject to this chapter, the description of land as trust land (a) land in the special areas

meaning the areas of land in the boundaries of which were specified---"

If you look at it, really you would not help anybody by having those words in the draft.

The Assistant Minister of State for Defence (Maj-Gen. Nkaisserry): Mr. Chairman, for the

sake of the Constitution to be clear, when you look at 2 (c) and this is where we have been

before, land lawfully held and managed and used by specific communities as community forest"-

Now, if we were talking of forests in 1975 that they are going to the national level. Take an

example of the Maasai Mau site. So, either we have specific issues in the specific clause and seal

them there instead of spreading. So, I would rather have land lawfully held and then we remove

the word "forest".

Mr. Chairman: Maj-Gen., there is no contradiction because there are certain communities

which use forests like the Ogiek. So, this is not a contradiction.

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Chairman, I want to convince Lord

Jim (Mr. Orengo) that Article 76 2(a) and all those that flow are just categories of land that are

going to be then collectively called community. T6(5) says: "Parliament shall then enact

legislation to give effect to this Article", and that legislation can describe the transition from trust

land to community land.

Mr. Chairman: You are with us here and you are telling us that. 50 years from now, a lawyer

will be telling somebody there are only three categories of land in this country. Community,

public and private. There is nothing called trust land. We do not want that fight at that time. Let

us just have in the transitional mechanisms that clarified. Let us go on. Are you defining what

trust land is as part of the definition? Which law defines it? The only law that defines it is the

Constitution and we are moving away from the Constifution. Let us go on. We are not rnoving it.

We are just getting that clarified.

Mr. Ruto: Mr. Chairman, I think this chapter is chaotic because flrst of all, it even goes ahead

to talk about communities being defined in terms of ethnicity, culture or corlmunity interests.

How do you actually go ahead and actually quickly classify this? What is a community now?

What does this mean? Secondly, I was looking at (e) Ancestral land and lands traditionally

occupied by hunter and gatherer communities. Now, what do you mean by ancestral lands? All
land in Kenya is ancestral. So, at what stage do you say this belongs to my ancestors? Unless you

want to invite me, then we have got quite a bit to do with hon. Kiunjuri. We shall start tangling

with hon. Kiunjuri right away.
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Mr. Chairman: Hon. Ruto, Parliament shall elect legislation to give impetus to this proposal. It

will be up to Parliament to define those things. Can I get a proposer and seconder?

Ms. Odhiambo: I propose.

The Minister for Tourism (Mr. Balala) seconded.

Mr. Chairman: It will be what Parliament says. It will give a 1aw which will give definitions- It

is up to Parliament to say then. So, you will debate in Parliament. Private Land Chapter 77

states:-

,.private land includes (a) registered land held by any person under freehold tenure, (b) land held

by any person under leasehold tenure and (c) any other land declared private land or under by or

under an Act of Parliament"

Anybody who has a problem with private land?

(Proposed bY Mai-Gen. Nknisserry
and seconded bY Mn Mungatana)

Mr. Chairman: Land Holding by non citizens- this Article has remained broadly the same.

78 (1) A person who is not a citrzen may hold land on the basis of leasehold tenure only and such

a lease however granted shall not exceed 99 years.

78 (2) An agreement deed or conveyance of whatever nature which converse on a person who is

not a citizen and interest in land greater than 99 years lease is void. And we have just already

said (a)

78 (3) for purpose of this Article a company or body corporate is a citizen only if it is fully
owned by citizens. Not even 51 percent? I thought 51 percent. Parliament may enact legislation

to make further provisions for the operation of this provision. Now let us go with one. Does

anybody have a problem with it?

The Assistant Minister, Ministry of State for Defence (Mr. Musila): In quite a number of
countries, non citizens do not own property and I have always wondered why in this country it is
such an open policy, 99 years is just like giving away land. Is there no way that we can restrict

ownership of land so that we do not get foreigners buying more land in this country?

Mr. Chairman: If I was to try and hazard a philosophical basis, in Britain, in old England, land

belonged to feudal Lords, the nobility, which is why we have the term landlord. All the land used

to belong to a small group of families and everybody used to be a tenant on that land. That was

one of tie biggest points of discrimination and when those who were there moved away and

went to the US, one of the first things they did away with was feudal ownership of land where

land belonged to just a small group of people and everybody else was a tenant. So the first thing

they said *h"r, they went to America is that even if you were a foreigner you can come and buy
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the whole of New york so long as you have the money and you follow the rules of the state. This

is one of the key factors in economic progress. On the other hand the Arabs are completely

different, they have a major attachment to land and as far as they are concemed land is

everything. Tirey do not a|ltw any foreigner to own any land. Actually Dubai has changed now

in the sense that they have allowed leaseholds now. So I think it is good to be somewhere

between where you have controlled ownership of land. Yes Minister for Education!

The Minister for Higher Education (Mrs. Kosgei): It is a small question. Do the foreigners

then have exactly the same land rights as the citizens?

Mr. Chairman: I think if it is a leasehold, it is a leasehold it. Now there is a proposal to have

only leasehold. 78(1) is proposing only leaseholds for foreigners. Our current constitution allows

even for freehold.

The Minister for Higher Education (Mrs. Kosgei): I do not like it!

The Minister for Tourism (Mr. Balala): You are entitled to residency and also you are entitled

to open a company in that country. But opening a company, then you have to have a local as a

sleeping shareholder.

Mr. Kioni: I was wondering whether we should not reduce the years from 99 to not exceeding

50 years.

Mr. Chairman: Minister for Lands, what is your view?

The Minister for Lands (Mr. Orengo): In fact most of the leases that are being given to

anybody leave alone foreigners, is 50 years or less. But where there is justification for example if
they are carrying out a project of some significance, and would want longer leasehold in terms of
tenure, probably the banks are insisting on that, normally we would want evidence of that. Every

case is not dealt on the basis of what exists in the policy and therefore you give the maximum.
you look at what person wants to do with the land but I can tell to know the extent to which

foreigners own land in this country, this is one of the areas when we were trying to prosecute the

land loficy in terms of it, there was a large body of foreign land owners. In fact they had

convinced some of our partners not to support the process because of this policy which is being

introduced of not having more than A99-year tenure. There are foreigners who have freehold

even for 10,000 years.

Mr. Chairman: Then there is a clarification I have just been alerted to, in (3). You remember

we said ownership 51 percent. What I have just been informed is that when it comes to land the

idea was to specifically keep companies at 100 percent Kenyan to be considered a citizen. So this

is a movement from the general which I think is a reasonable thing to point out. Now that you are

giving foreigners leasehold, for you to qualify for freehold if you are a company then you must

be a 100 percent shareholding. So I think that is where 3 is coming from.

Mr. Mungatana: I wanted us to leave 78 (1) the way it is because we should not be closing up

at this timi when people are moving towards the global village. hr fact as we are talking now I

was even thinkingthat it would be very nice if we can be informed of what the position is with
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the other East African community member countries. And I can hazard a guess on this issue'

That Ugan da, Tanzania and all those which were initially in the British Protectorate kept the 99

y"u. poiition. So I am thinking that in order for us to create some form of uniformity we should

,rot U" closure phobic. There is nothing to fear because like the minister has told us, in the

issuance of the lease itself they can make it 50 years so that, that 99 is just an upper limit'

Mr. Chairman: can I get aproposer and a seconder for Article 78!

Mr. Mungatana: Mr. Chairman I propose.

Mr. Chairman: Seconder! All of it as it is. The three we clarified the company' We stated that

this is for purposes of, if a company wants freehold as opposed to leasehold, because they are

entitled to a leasehold if they aie foreign company. For the ownership of that company to be

considered Kenyan, you need 100 percent, which is reasonable. Just like for purposes of the

Insurance Act, you need at least 30 percent Kenyan holding to be given a licence'

Okay seconded bY who? Mr. Kiunjuri!

The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi): Mr'

Chairman, Sir, just for clarity, because we are talking of leasehold land here- This Article is

talking of leaseholders.

Mr. Chairman: Land holding by non citizens'

The Deputy prime Minister and Minister for Local Government (l\4r. Mudavadi): A person

who is not a citizen may hold land on the basis of leasehold only.

Mr. Chairman: Only, therefore he might not hold freehold' So if a company that is owned 51

percent by a Kenyarr asks for freehold land and says they are a Kenyan company, this Article

outlaws that.

The Deputy prime Minister and Minister for Local Government (Mr. Mudavadi): Then why

do we not be verY sPecific and---

Mr. Chairman: This is better placed! So proposed by Mr' Mungatana, seconded by Mr'

Kiunjuri, is that carried?

Regulation of Land use and property, 79 (l)- the state has the power to regulate the use any land

intJrests or rights in land in the interest of defence, pubiic safety, public order, public morality,

public health--

The Minister for Agriculture (Mr. Samoei): on a point of order! I think what Mr. Mudavadi is

tryrng to say is this;If a citizenz own 51 percent of a company, the majority shareholder, and yet

fr. n^ some foreign partners, are you teiling us you us that you are going to deny him the right

for his company to own land on leasehold'

Mr. Chairman: Leasehold is okaY!

The Minister for Agriculture (Mr. Samoei): It is not on leasehold. If you read (3) it says:-
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"For the purpose of this Article a company or body corporate is a citizen only if it fully owned

by citizens".

This rneans, if I have none citizens who own 40 per cent, then that company will be considered

non citizen and therefore carmot qualify to own land.

Mr. Chairman: Non citizens are entitled to leaseholds of 99 years.

A1 hon. Member: Then what is the purpose of this Articte? It means nothing!

Mr. Chairman: It means---

The Minister for Agriculture (Mr. Samoei): But you know we are not discussing theory here.

why do you want to put this (3) here on land holding by non citizens?

Mr. Chairman: This is the reason Mr. Samoei: Assuming that same company went to the

Minister for lands and said we want a freehold piece of land and the issue came, are you a

Kenyan citizr;nas a company or not because only citizens are entitled to freehold.

Regulation of Land Use and Property, 79 (1)- the state has the power to regulate the use of any

land interest or rights in land in the interest of defence, public safety, public order, public

morality, public health, land use plaruiing or the development of the utilization of property.

Two, the state shall encourage and provide a conducive social, economic and political

environment and legal framework for the creation, development and management of property.

Three, parliament shall enact legislation ensuring that investment in property benefited from the

local communities and their economies.

(P rop os ed Maj - G en. Nkais s erry)

Unless there is anything, second it fust of all so that we can discuss that.

The Minister for Foreign Affairs (Mr.Wetangula): 79 (I) says:-

"The State has power to regulate the use of any land, interest or rights of land in the

interest of defence, public safety, public order, public morality, public health, land use,

planning---".

That is fine but it must come at some benefit to the owner of the land. Where do we provide that?

Mr. Chairman: No! That will be handled in legislation. Even now it is being handled by

legislation.

Mr. Wetangula: But the current constitution provides for adequate compensation where your

land rights are interfered with! We cannot just leave it to legislation.

Mr. Chairman: Let us move on Mr. Wetangula- Seconded by who?

B8



The Assistant Minister for East African Community (MI. Munya): Once you prtt79 (1)' (2) is

more of a sulnmary of policy of land than anything else. It has no basis in a constitution'

Mr. Chairman: I have no problem with that one, deleting it off' So can you then Mr' Munya

propose and we get the delineation comer to do the same?

The Minister for East African community (Mr. Munya): I propose the deletion of 79 (2)'

(Mr. Samoei seconded)

Mr. Chairman: can we then carry 79 with amendments? Proposed by who and seconded by

who?

(Mr. Balala ProPosed)

(Mr. Kioni seconded)

Mr. Kioni, confirm that you have seconded?

Mr. Kioni: Mr. Chairman I have seconded'

Mr. Chairman: 80 (1) states:-

.,There is established the National Land Commission, (2) the fi.rnctions of the National

Land Commission are (a) to manage public land on behalf of the National and county

govemment. We will handle county gor"**".rt issues with devolution, (b) recommend

to the national govemment a national land policy, (C) advice the national and county

government on 
-policy 

framework for the development of selected areas of Kenya to

ensure the development of community and private land in accordance with the

development plans for those areas, (d) investigate disputes about land ownership,

o."rputiol urrt u"".r, to public land in areas as provided for by legislation, (e) advice the

national government on and assist in the execution of a comprehensive programme for

the regiitration of title deeds throughout Kenya, (0 conduct research, initiate

investigations once we have done the establishment"'

The Minister for Foreign Affairs (Mr. Wetangula): To reformulate it just to read:-

,,There shatl be a National Land Commission whose functions shall be defined in an Act

of Parliament".

Mr. Chairman: Thank you. so can you propose and somebody to second?

(Seconded bY Mn Samoei)

Is it carried?

Let us go to g1- Legislation on Land- parliament shall enact legislation to revise, consolidate,

rationalle existing lLO laws. What parfiament should be doing is really up to--- the Minister for

Lands is this helPful to You?
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The Minister for Lands (Mr. Orengo): There is work in progrcss and when it is complete we

will need to amend it like revising consolidation. This is part of work in progress. Actually, I do

not find it---

Mr. Chairman: So can we propose deletion of 81? Then I am being advised that the better

format rnight be just to say; parliament will do legislation to give effect to the chapter on land. Is

that agreed? We go to part two on environment.

we have said that we delete it but replace it with 19 which will be done by redrafting. can I get a

proposer and a seconder for that? Proposed by Mr. Kenyatta and seconded by Mr. M. Kilonzo.

Part2, Environment and Natural resources--- Yes sir!

The Minister for Agriculture (Mr. Samoei): Hon. Kenyatta should not propose this. Let

somebo<ly else do thatl In view of this let Mr. Munya propose, it can be used against him. This

particular one is talking about squatters and landless and all these people'

Mr. Chairman: Mr. Kenyatta is as much part of this committee and has all the rights but let us

hear from Mr. Munya. Go ahead!

The Assistant Minister for East African Community (Mr. Munya): I propose the deletion of
81 and reforrnulation of it accordingly.

Mr. Chairman: Seconded by Maj-Gen. Nkaisserry. Okay, let us go to part two of the

environment. The state shall respect the integrity of natural processes and ecological

communities and promote the conservation of habitats and species, (b) ensure sustainable

exploitation, utilization, management, conservation of the environment and nafural resources and

the equitable sharing, (c) .rr.rr." that social and cultural values traditionally applied by

communities of Kenya, for the sustainable management of the environment and natural resources

are observed.

"83- Every person has a duty to co-operate with the state organs and other persons".

But a general broad statement really will help. So can we recap 82 so that there is a broad

statement that captures the spirit of that? Is that agreed? Can I get a proposer and a seconder?

Mr. Chairman: 83 says everybody has a duty; we are talking about the general---

Ms. Karua: (Off record) --the duty so that it can be taken to---

Mr. Chairman: It has been proposed by hon. Balala and seconded by Ms' Karua'

(Proposed bY Mr. Balala)

(Seconded bY Ms. Karua)

Let us go to Article 83---

An hon. Member: The casting.
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Mr. Chairman: The casting, yes. Protection of the Environment'

Protection of the environment

((83. Every person has a duty to cooperate with State organs and other persons

to-

(a) ensure ecologically sustainable development and use of natural resources;

(b) respect, protect and safeguard the environment;

(c) take measures to prevent or discontinue any act or omission which is harmful

to the environment; and

(d) maintain a clean and healthy environment.

This Article has broadly remained the same. Can I get a proposer and a seconder?

The Assistant Minister for Water and lrrigation (Mr. Kiunjwi): I propose.

The Minister for Higher Education (Dr. Kosgei): I second

(Proposed bY Mr. Kiuniuri)

(Seconded bY Ms. Karua)

Mr. Chairman: Is it carried?

The Minister for Foreign Affairs (Mr. Wetangula): No, Mr. Chairman, Sir. In Article 83 (c),

you know when you put out a clause like this, it must also have an attendant penal clause.

Because when you say:

"(c) take measures to prevent or discontinue any act or omission which is harmful to the

environment"

What happens when you do not? This is not a statement of constitutional policy; this looks like it

is an obligation being placed on citizens. It must have penal sanctions!

Mr. Chairman: You have a Point.

Ms. Karua: (Off record)---

The Minister for Foreign Affairs (Mr. Wetangula): But if it is in the environmental law, we do

not need it here!

Ms. Karua: (Offrecord) --
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Mr. Chairman: What about Article 85 - about enforcement of environmental rights - as hon.

Munya pointed out?

,,g5. (1) If a person alleges that a right to a clean and healthy environment recognized and

protected under this Constitution has been, is being or is likely to be, contravened, in

addition to any other legal remedies which are available in respect to the same matter,

that person may apply to a court for redress'"

The Minister for Foreign Affairs (Mr. Wetangula): That is still different from Article 83 (c).

Ms. Karua: Even this is too elaborate; Article 85. They should just say justifiable--- (off record)

The Minister for Foreign Affairs (Mr. Wetangula): So, I want to delete (c) or Mr. Nyegenye

can advise us on how it can be reformulated. Because when you say:

.'(c) take measures to prevent or discontinue any act or omission which is harmful to the

environment"---

Mr. Chairman: Can we say reformulate?

The Minister for Foreign Affairs (Mr. Wetangula): What happens when you do not? Because

there must be some penal element to it.

Mr. Chairman: You have a point. So, can we say we reformulate?

Okay, can you propose a recasting of part "c"?

The Minister for Foreign Affairs (Mr. Wetangula): In fact, Mr. Chairman, Sir, Article 83

should end at part "b" and delete parts "c" and "d"

Mr. Chairman: Okay. So, propose for the deletion.

The Minister for Foreign Affairs (Mr. Wetangula): I propose we delete parts "c" and "d".

Mr. Chairman: Any seconder?

Mr. Namwamba: Mr. Chairman, Sir, I just wanted to note that as Mr. Nyegenye still recasts

Article S2,thatArticle 82(2) is exactly the same thing as Article 83(b).

Mr. Chairman: Okay. So, let us recast Article 83 also'

Mr. Namwamba: So, the whole of Article 83 really needs to be reworked'

Mr. Chairman: Okay. Let us get a proposer and a seconder!

Mr. Namwamba: I second Waziri's---.
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Mr. Chairman: Proposer now for recasting the entire Article?

Yes, Mheshimiwa?

The Assistant Minister for water and Irrigation (Mr. Kiunjuri): It is a very, very fundamental

issue, and when we talk of part "c", that you take measures to prevent or discontinue any act or

omission which is harmful to the environment, I think this is the one can give me rights' as a

citizento prosecute. So that if I believe it is causing harm to us or to the community' I can take

legal action. so, I believe we should keep part "c"; it should be there'

Mr. Chairman: You are very right; so that instead of deleting, let us reformulate it so that it is

cleaner than what it is right now'

Mlteshimtwa, te'castArticle 83' So, can you propose for re-casting?

The Minister for Foreign Affairs (Mr. Wetangula): I propose that Article 83 be re-cast'

(ProPosed bY Hon' Wetangula)

(Seconded bY Hon' Ruto)

Mr. Chairman: Okay, we are on Article 84'

CONSERVATION OF THE EI\TVIRONMENT

6.84. ln the utilization and management of the environment the State shall-

(a)protectgeneticresourcesandbiologicaldiversity;

(b) establish systems of environmental impact assessment, environmental audit

and monitoring of the environment;

(c) encourage public participation;

(d) protect and enhance the intellectual property in, and indigenous knowledge

of,biodiversityandgeneticresourcesofcommunities;and

(e) ensure that the environmental standards enforced in the Repubiic are the

accepted international standards'

(Loud consultations)

So, can somebodY Propose there?

Mr. Chachu: I propose, Mr' Chairman, Sir'

An. IIon. Member: Delete it! 
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Ms. Karua: Mr. Chairrnan, Sir, before deleting it, can we now link it and say: Parliament may

make legislation to provide for the enforcement, conservation and--- We link up with the other

clauses so that we are leaving it to Parliament and, sort of, acknowledging the legislation that is

already there---

Mr. Chairman: Acknowledging the need for conservation of the environment, protection of the

environment---

Ms. Karua: Enforcement, utiiization---

Mr. Chairman: And obligations in reiation to the environment.

So, can I get a proposer for deletion from hon. Chachu, and then secondment; then we can get

the proposal from Ms. Karua.

Anybody to second hon. Chachu in terms of deletion of Article 84?

(Seconded bY hon. Kiont)

Ms. Karua, you czult now propose recasting!

Ms. Karua: I propose.

(Proposed by Ms. Karua)

The Minister for Tourism (Mr. Balala): (Off record) Mr. Chairman, Sir, I believe that from 82

through to 88, all of them can be consolidated and be re-casted thoroughly and make one simple

statement as a constitutional statement.

Mr. Chairman: So, then, you have to mention each of those and say "'We recast."

Ms. Karua: We are saying, that I propose that we have a clause t hat will obligate Parliament to

make legislation on issues of conservation, enforcement, protection, utilization and development

of nafural resources relating to agreements---

Mr. Chairman: No, no! Leave agreements because there are some critical issues---

Ms. Karua: Okay. Generally, the matters covered by Articles we have already deleted, which

are Articles 84 to 88.

Mr. Chairman: So, seconded by hon. Balala. if you could second on record, please! Let us get it

seconded and then we can debate it. Second it formally because there are many Articles that we

are dealing with. You could give him the---

The Minister for Tourism (Mr. Balala): I second, Mr. chairman, Sir.
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Mr. Chairman: Thank You very much'

The Assistant Minister for Water and lrrigation (Mr. Kiunjuri): Mr' Chairman, Sir, we have

deleted enough, and I believe that this chapter is a very, very chapter' when you talk of

environmental issues - and that is what is affecting us today- those of us who have been affected

and who have been fighting seriously for the environmental issues, we need some of these things

articulated clearly in the constitution. For example, if you look at Article 85 - Enforcement of

environmental rights and protection of environment, I do not think you should just recast it to be

two paragraphs or two lines.

Mr. Chairman, Sir, if you look at (off record) this basis, whereby constitutionally, you can be

able now to challenge any other laws. I believe the other Acts cannot take precedence over this

Constitution. So, you should give Kenyans their rights t hat cannot be challenged in any way'

This should be in the constitution and not in the Acts of Parliament or in any other laws'

Mr. Chairman: So, can we agree that in recasting---

(Loud consultations)

The Assistant Minister for Water and Irrigation (Mr. Kiunjuri): It is a really fundamental

issue, Mr. Chairman, Sir.

Mr. Chairman: I agreewith him. So, probablY, wo can retain Article 85 and even when we are

doing the recasting, it should not just be bare bones; we should have some substance in doing the

recasting.

Ms. Karua: (offrecord)

Mr. Chairman: I get it, hon. Kiunjuri'

Let us proceed to Article 87 - Agreements relating to natural resources

,,g7. (1) A transaction involving the grant of a right or concession by or on behalf of any

person, including the national government, to another person, for the exploitation of any

natural resource of Kenya, entered into after the effective date, is subject to ratification by

Parliament.

I think is better to say "A certain class of transactions" because if every transaction has to be

ratified by Parliament, there are hundreds of thousands of transactions that take place in the

country dealing with natural resources'

Ms. Karua | (off record) -- committee of Parliament because normally it is the committee'

And, because previously we have made very careless agreements, I am of the view this clause

should stay because Parliament works through Committees' There is---
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Mr. Chairman: Yes, yes, yes. That cures it. Thank you! Then wo agree.

Ms. Karua: And I wanted to say that the difference between us and those in the Gulf- the Arabs

- is the way we have each dealt with our natural resources. So, this is very fundamental'

Mr. Chairman: True! Actually, my problem is catered for by (2) Parliament shall by legislation

provide for the classes of transactions subject to ratification under clause (1). Because I did not

want somebody who wanted one truck of kokoto to be told: "You have to get Parliament to

approve it"

(3) Parliament may, by tegislation supported in each House---

No, no, no! We have already done that in the legislature'

Yes, Minister for Higher Education?

The Minister for Higher Education (Dr, Kosgei): Mr. Chairman, Sir, my exemption ----

Mr. Chairman: Thank you very much, Waziril

Can I get a proposal for the deletion of sub-Article 3?

The Minister for Foreign Affairs (Mr. Wetangula): I propose.

Mr. Chairman: Proposed by hon. Wetangula and seconded by Ms' Karua' Is that carried?

An hon. Member: Yes.

Ms. Karua: Is it deleted?

Mr. Chairman: We have said recast.

Legislation regarding the environment

"88. Parliament shall enact legislation to-

(a) establish a national environment commission and set out its frrnctions; and

(b) give full effect to the provisions of this Chapter'

Why should have another comrnission?

The Deputy prime Minister and Minister for Finance (Mr. Kenyatta): These issues of

commissions---

Ms. Karua: The word "commission" should be---
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Mr. Chairman: Actually the whole of Articte 88, because we have talked about Parliament, in

the earlier proposal we had. So, could we get a proposal for deletion for this one? Do we have a

proposer?

Mheshimiwa Wetangula and then Mheshimiwa William Ruto; so that we keep the deletion comer

active.

Is that carried?

An hon. Member: It is carried!

Mr. Chairman: Now, can I get a proposer for the entire chapter?

Ms. Karua: I propose, Mr. Chairman, Sir.

Mr. Chairman: That is a proposal for adoption of the entire chapter from Mheshimiwa ar,d

Martha Karua; seconded by Maj-Gen. Nkaisserry. Is that carried?

An hon. Member: Yes.

Mr. Chairman: we have a l5-minute break and then we come back.

Ms. Karua: Mr. Chairman, Sir, before we go for the break, may I take you back to the lands

case? I still want to go back to Section 81, page 51 .I want to suggest that the issue:

.,(i) provide for the settlement of the landless and squatters including the rehabilitation of

spontaneous settlements in urban and rural areas;

Even if not cast in this very way, I am seeing the way we have been dealing with the landless; in

the morning, harassing people in the settlements in town to make way for whatever. And even

the way we have evicted people generally, this has a bearing. How and where can we place is so

that things are done in a human manner? It may not belong to here, but we have to have

somewhere that, tomorrow, if the Government is building a highway through Kibera, it does not

wake people up early in the morning and scoop them out. There has to be some safeguard of

these social rights. I feel uncomfortable leaving it just like that. Or the way we beat up Intemally

Displaced Persons (IDPs) even before glving them where to resettle.

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Chairman, Sir, in a country where 21

per cent of our land is classified as arable and fit for food production - high potential - as they

call it, I think it would be a wrong direction for us to create an impression that it is the duty of

the State to settle everybody on land. What government's do all over the world is to provide

facilities; decent housing, sanitation, educational facilities, health facilities and so on. So that the

Government is obligated to have policies that keep people in a habitable condition. But if you
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make it your duty as a Govemment to settle people on land whcn you do not have it, I think you

are putting yourself in a very difficult constitutional condition !

Mr. Chairman: But I think the point---

Yes, Mheshtmiwa!

The Assistant Minister, Ministry of state for Defence (Mr. Musila): Thank you, Mr'

chairman, Sir. I think the point Ms. Karua is making is very valid. However, in this country,

people have a habit of settling in land that does not belong to them! so, if you say you will

protect those people or say that "they must be removed in this manner," I think on the other side'

you should also have laws which prevent people from going into land for a purpose that is not

planned for. So, I think it is two way. It is not just protecting itlegal settlers; you must also

protect the land, whether it is for the City Council, whether it is private or public. We are going

into a very dangerous ground, because if we are going to protect those people who occupy land

illegally, then they must also be punished by occupying land illegally.

Mr. Chairman: I got you. But you could do the same thing humanely. That is what the

Mheshimiwa is saying.

Ms. Karua: yes, it may have been illegal when Kibera started and when all the Laini Saba's

came. It may have been illegal when Mathare, Mukuru kwa Njenga, name them, but the

Government was not asleep, they acquiesced! Because when you stop developing estates and

when also the inequalities increase, that is t he situation'

So, Mr. Chairman, Sir, what we are tryrng to balance here is that, because the Government must

develop, like now it is developing Kibera, it has the duty to relocate in order to do that. I am not

suggesting that we say everybody gets a shamba for cultivation, but whether we go back to the

chapter on social rights or where, I think it will be somewhat immoral to let this go away without

a safeguard for the people. We have seen how all three Governments have been so cruel;

unbelievably so!

Mr. Chairman: okay, because I want us to agree on the process, we have three chapters which

were listed for our action this afternoon and which we still want to conclude on; public service,

national security and commissions. We will do them quickly. So that we conclude on the chapter

on land, what Ms. Karua is saying is really not something that is out of--- We will see how we

will handle it between the drafters andif Mheshimiwa, if you could keep it in your mind---

The Assistant Minister, Ministry of state for Defence (Mr. Musila): There are people who

own land and the land is occupied by squatters; they cannot access it.

Ms. Karua: Depending on how you got it!
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Mr. Chairman: Okay' Can we meet at 5'00 p'm'?

(Loud consultations)

Yes, Mr. Minister for Lands!

An hon. Member: You need to be very careful!

The Minister for Lands (Mr. orengo): Mr. chairman, sir, on this question of settling squatters,

there is nothing that causes me pain evely day in as far as squatters are concerned' It is

something that we need a very well articulated legislation, not necessarily constitutional'

Because I can tell you that there are a lot of places, and I can give very many examples' where a

lot of people, particularly in the coast and some areas in the Rift valley' they have learned that

the best way to occupy land and get it in the end is to invade somebody's land and you stay there

and you are faced *i,tn uTort accompli. You have to treat them humanely because you cannot

remove them. so, in the end, it is the Govemment which pays for it'

Mr. Chairman: Okay. So, legislation then'

The Minister for Lands (Mr' Orengo): Yes' Legislation'

Ms. Karua: (off record) I am not done with it. I am going to look for a place in the Bill of Rights

somewhere and I am going to come with it'

An hon. Member: Sawa.

Mr. Chairman: OkaY.

So, we are starting on public service when we come back

(The Committee adjourned temporarily at 4'35 p'm')

(The Committee resumed at 5'00p'm')

Mr. Chairman: okayl I think we caII get back to the session. There was a request in the

petitions that we received on Friday; orr. 
"fro* 

the civil Society group thanking us for meeting

them. was it circulated? It was saylng that they were happy with the progress and that they wish

us well. The second is a petition from the ,"tigiout sector on Friday' I think both should be

circulated. There was a request, I am told, from tlem seeking to have a meeting with us' We will

retain the same decision we have made with the Civil Society because our time is so short and

once we open up to meet one group, it will be difficult to stop other groups from coming' we

better conclude our work and if there are any written proposals, we receive them. Is that agreed?

Hon. Members: Yes!

(Off record)
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Mr. Chairman: In fact, that is why I am saying that. I am told ceftain people are---

The Minister for Agriculture (Mr. Samoei): But they seem to have information which I thought

would be wrong that"we have asked them to come here' The religious sector and---

Mr. Chairman: I am told that they are saying that the media has reported that we have said that'

yet we have not ,rJ i, at any time. So, io. p,rltpot"s of clarity, at no time have we confinned any

meeting with the civil society or with iho religious ,""to. and I do not think it will be

appropriate to meet with any particular team. For purposes of clarity' note that those SMS are not

from any member of this iommittee; not from -yr.lr or the vice-chairman and I do not think

any other hon. Member has agreed to meet wittr tne religious sector for purposes of confirmation'

I will now hand over the session to the vice-chairman. Public Service is the next chapter'

[Mr. Chairman left the Chair]

[Mr. Vice-Chairman took the Chatr]

Mr. Vice-Chairman: Let us proceed! Let us move to Chapter 14; Public Service'

(Off record)

Mr. Chairman: It is leadership and secretaries; it is a very small chapter and we will get back to

it. It is just a few pages but we will get back to it'

Mr. Vice-chairman: The world of Mr. Ruto is bliss! There is no complication' if it is delete'

you delete! We will get back to it as soon as we compete this. Values and principles of public

service, 267(l):

"The values and principles of service include:-

(a) high standards ofprofessional ethics;

i4 efn"i"tt, effective and economic use of resources;

(c)responsi*p.*pt,effective,impartialandequitableprovisionofservices;
lAj invotvem"riof p"ople in the process of policy making;

(e) accountability for administrative acts;

(f) transpar"rr.f La provision to the public of timely, accurate information

(g) subject;;-a"ph o merit as the basis as appointments and promotions

(h) representaiionif Kenya's diverse communiti"s representation of Kenya's diverse

communities and affording them adequate and equal opportunjties for appointments'

training and advancement of *"n and women, the members of all ethnic groups' pelsons

withdisabilitiesinthepublicserviceatalllevels'

(2)Thevaluesandprinciplesofpublicserviceapplytopublicservicein:-
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(a) everY level of govemment;
(b) all State organs; and

(c) state corPorations.

(3) Parliament shall by legislation provide for a code of conduct for public

ofltcers.

our legal experts tell us that this provision has remained broadly the same in the Harmonized

Draft, the Bomas Draft as well as ih" wuko Draft with the exception of Clause 3. What do you

think of Article26T;values and principles of public service?

Mr. Ombui: Mr. Vice-Chairman, Sir, I think what we have been given here as values and

principles should be found in the code of conduct under which it has been catered for in clause

3. Once we have the code of conduct then it can have all these principles and values'

Mr. Vice-Chairman: Are you then moving a motion'

Mr. Ombui: I am just proposing we delete No.267 (1) and (2) and we remain with No'3

Mr. Vice-Chairman: Who seconds that?

Ms. Karua: Mr. Vice-Chairman, Sir, I think that although this is essentially what the Public

Officers Ethics Act and other laws say, because governance is a big issue in Kenya and for any

society, we should leave this as enshrined in the constitution and there will be the standard of

measurement as to which direction the Public Service is going' I would even.strengthen (j) which

talks of merits as the basis of appointment to be competitiveness and merit so that we outlaw

single-sourcing completely in appointment wher" yo* just wake up and pick a person' (Off

record) It is 1(g).

Mr. Vice-chairman: I am informed that that reference should be to paragraph (h)' That is why

we are debating them. Are they constitutional issues?

The Assistant Minister for East African Community (Mr. Munya): Mr. Vice-Chairman, Sir,

we are making the issues that are supposed to be provided for in the Constitution extremely

elastic if we are going to provide ioa"r of conduct in the constitution because they are

guiderines on howlo u"tuv". They are more of moral exurtations than strict rules. Sometimes

they do not evsn fit in the p.op.i legislation itself so when we elevate them to constitutional

principles, I am compietely dumbfounded'

Mr. Vice-Chairman: Mr. Munya is dumbfounded!

The Minister for Foreign Affairs (Mr. Wetangula): It reminds me of colonial days where

instead of saying a rat catJher they said a rodent officer. He is dumbfounded!
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The Minister for Higher Education, science and Technology (Dr. Kosger): I want to support

Mr. Munya,s position in that what I see here is what should be in the Public Service Comrnission

rather in a constitution because when a civil seryant or a public officer is hired, there are many

levels of training even on public finance and the ethics of how to handle the governance issues

shourd fa1 there. perhaps, ir*" rearly want to retain it, we just want to talk about ethics but that

seems too weak to be contained in this area'

Mr. Vice-chairman: So, are we reducing that to a single provision referringthe whole code of

conduct to legislation? Can we get u u"ry specific proposal in that respect? Mr' Ombui if you

could craft for us a Provision---

The Minister for Agriculture (Mr. Samoei): I think the best way to go is to say this section be

recast so that we just have a single paragraph which will have an ending referring it to legislation

in the effect of what will be in that paragraph'

Mr. Vice-Chairman: Along the lines of Clause 3? But we leave those details to Parliament'

The Minister for Agriculture (Mr. Samoei): we can provide broad guidelines!

Mr. Vice-Chairman: Mr. Ruto, do you wish to put your sentiments on record?

Mr. Ruto: Mr. Vice-Chairman, Sir, I think what we should be saying is that we first establish

the PSC and then they shail set standards for conduct. These things belong, first of all' even to

the mission of that particular PSC.

Mr. Vice-chairman: Do you then move for the whole of 267 to be deleted?

Mr. Ruto: yes but we first say that we shall establish the PSC! Forget about that because that is

part (2) so 267 is irrelevant-

Mr. Vice-Chairman: 268(1) already establishes the PSC'

Mr. Ruto: Then they will do this as a matter of course'

Mr. Yice-Chairman: Before you move that, let us hear Mr. Kiunjuri!

The Assistant Minister for water and Irrigation (Mr. Kiunjuri): Mr. vice-chairman, Sir, you

have given the information I wanted to give him that if we delete 267 then we start that Chapter

at268.

Mr. Vice-Chairman: So, Mr. Ruto, please go ahead and propose'

Mr. Ruto: Mr. Vice-chairman, Sir, I propose the deletion of 267 in its entirety! we only add a

rider as an advice that the first head of commission should read what we deleted at alatet stage'
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(Mr. Kiunjuri s econded)

Mr. Vice-Chairman: Is that carried?

Hon. Members: Yes!

Mr. Vice-Chairman: okay, let us go to 268! We are advised that provision 268 has remained

the same, both in the HarmonizedDraft,the Bomas Draft and the wako Draft:-
,,268(l)There is established the Public Service commission.

(2) There shall be a secretary to the commission who shall be the chief
Executive of the Commission.

(3) The Secretary to the Commission shall:-

(a) be appointed by the State President on the recommendation of
tnl p,rUti" Service Commission and with the approval of the

National AssemblY; and

(b) hold office for a term of five years and be eligible for reappointment

for one further and final term of five years"'

The Minister for Agriculture (Mr. Samoei): Mr. vice-chairman, Sir, the impression created

here is that the pSd is just about the Commission Secretary. It does not say how many

commissioners, how they will be appointed, who is going to chair. It just about the chief

executive! Where is the iommission? So the Commission has not been established!

Mr. Vice-Chairman: I am informed that if you look at the general provisions on commissions,

you will find some further details but we may also want to look chapter 8 of the current

constitution to see how the PSC is dealt with there. So can we have a very specific proposal on

that? Meanwhile we can also look at the general provisions on commissions, Artrcle 293

specifically; composition, appointment and Grms of office. I was making reference to that

c^hapter for purposes of us pl.t i.rg anlhing that we might to use to enrich the chapter we are on

,o* k ro*ing it at we are likely1o knock out a lot of these general provisions with regard to

commissions. What I am asking is whether there is anlthing we can borrow fiom those general

provisions. If there is anything we can borrow from there and from chapter 8 of the current

Constitution--- Do you want me to quickly run you through that? Chapter 8 of the current

Constitution, Section 106(1): There stratt ue a public service commission which shall consist of a

chairman, a deputy chairman and 15 other members. The members of the commission shall be

appointei Uy itre President subject to sub-section 4, a person shall.aot.be qualified to be

appointed as a member of the commission - and they have those qualifications (a), (b) and (c)

urra (+l the disqualifications referred to in sub-section 3 shall cease to be disqualifications in

respect of a person when Parliament has been dissolved on two occasions after the person ceases

to be such a member, candidate or holder of office'
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I tlo not know whether we want to look at those provisions and see whethel there is anything to

bonow alongside provisions from Chapter of the Revised Han.nonized Dralt.

Ms. Odhiambo: Mr. Vice-Chairman, Sir, I suggest that we largely adopt the wordings of the

curent Constitution with a rider that they shall be vetted by Parliament. We can reduce the

membership to nine.

The Minister for Higher Education, Science and Technology (Dr. Kosgei): Mr' Vice-

Chairman, Sir, before we decide on the number, especially to reduce it, could we look at slightly

at what their work is supposed to be? Because if they are to interview all the people who enter

the public sector and then they also interview everybody for any promotion and they have to hold

aisciplinary meetings and so on, nine are not enough. As a matter of fact, one of the reasons that
pSC has not really worked well and allowed other people to promote people without going

through thc process is that they never had enough time because they were too few, too old or too

tired but definitely nine may not be the right number-

Ms. Odhiambo: Mr. Vice-Chairman, Sir, I will come back to my earlier suggestion which is

basically to have them vetted by Parliament; as to the numbers I would be ok with 15.

Mr. Vice-Chairman: Something else I want us to note is that the drafters seem to have adopted

a design that would avoid repetition because they had so many commissions to deal with but we

are not going to do away with all of them. We are going to keep a number of them and so we

may want again to retum to the design of the drafters to have all these together. But let us just

make a conclusion on this one then we can re-visit that when we get to tl-rat Chapter.

The Assistant Minister for Water and Irrigation (Mr. Kiunjuri): Mr. Vice-Chairman, Sir, I
think we have to take a decision here. Already we have Chapter 16 dealing with commissions

and independent offices. I am yet to be convinced on what is the meaning of commissions. [n

Chapter 14, what will isolate the issue of public service if you have deleted section 267 , thenyou
have gone straightaway to commissions. You have gone to the establishment of the PSC which is
just a commission. If you look at it, it does not provide even for removal from office.

Mr. Vice-Chairman: So, the proposal we have here is to have the compact we are naming

"Public Service Commission" complete. We want it to be a complete package.

The Assistant Minister for Water and Irrigation (Mr. Kiunjuri): But it does not even include

removal of office!

Mr. Vice-Chairman: That is what we are saying and that is why Ms. Odhiambo has a motion on

the floor that we borrow from Chapter 8 of the current Constitution which has now has all those

details; the concerns you are mentioning and then enrich it further with the general provisions

from Chapter 16 of the Revised Harmonized Draft.

The Minister for Agriculture (Mr. Samoei): Mr. Chairman, Sir, I think there is wisdom in

trying to provide a uniform criteria for recruitment, dismissal, appointment of a tribunal for all
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the Commissions and to try and standardize and to try and make it neat so that we do not have to

repeat for every Commission, how they will appointed, the numbers, how they will be dismissed

and all that. I think really, there was some wisdom in this. I would want to persuade us--- I think

the provisions of Chapter 16 on page 158, we can actually look at them later and rernove what

we think is wilding and even cut down on the number of Commissions without necessarily

having to create every Commission in every place and provide for numbers, nature of
appointments, nature of dismissal and that kind of thing. I think really it would be a lot better.

Mr. Vice-Chairman: You are right and that was why I was making reference to some drafting

design. All those questions you are raising like the manner of appointing them, you will find that

in Article 293. The removal from office, you will find that in Article 294 which sets it out. But

with reference to all Commissions, what I am hearing from some of you is that we want treat the

Public Service Commission separately and have all provisions related to that Commission in one

place.

Ms. Karua: Why we must treat each Commission separately, once you elevate it to the

Constitutionai level, we need to set the criteria of appointment. What qualification do we need

for each Commission? If it is the Public Service Commission, I know as a matter of fact that

since the old Constitution does not provide for any, it has not necessarily been people who have

human resource management. We also now can decide whether we want as Dr. Kosgei said,

many Commissioners because they are dealing with the country. It is impractical to expect even

20 Commissioners to employ all the people in the country. They have to delegate and delegation

is built in. So, we can actually down size even the Public Service Commission because they

power to delegate. We give them the qualifications. They set the standards. They supervise but

they cannot purport that they would do each matter directly themselves. We can have the design

and all those things in mind.

Mr. Vice-Chairman: Then the proposal to borrow from Chapter Eight of the current

Constitution and Chapter 16 of the Revised Harmonized Draft, which makes those general

provisions. But I want us, f,rrst of all to adopt that. Ms. Odhiambo, could you place that proposal

agatn to borrow from Chapter Eight of the current Constitution and Chapter 16 of the revised

Harmonized Draft. Then, we would take those qualifications and guidelines including a cap on

the number of the Commissions.

Ms. Odhiambo: Mr. Chairman, Sir, I wish to propose that we import the provisions of Chapter

Eight of the current Constitution on the composition of the Public Service Commission and

Chapter 16 of the Revised Harmonized Draft.

Mr. Deputy Chairman: IWreshimiwa Kiunjuri are you still in a seconding mood for that one?

The Assistant Minister for Water and Irrigation (Mr. Kiunjuri): Mr. Chairman, Sir, I wish to

second the proposar. 
., 
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Mr. Vice-Chairmal: Now, Mheshimiwa Karua, perhaps you want to lead us in making the

qualifications that can guide our drafting team.

Ms. I(arua: I have only one and we have to help each other because, I would irnagine someone

well versed in human resource management'

Mr. Vice-Chairman: First of all, why do we not determine the figure? We have the figure nine

and we have the f,rgure 15, could we make a decision on those nine Commissioners.

Ms. Karua: I would go for five. A lean mean Commission.

Mr. Vice-Chairman: So, we have ftve, nine, 15.

The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi): Mr.

Chairman, Sir, Dr. Kosgei made a point about the size and of course we said they have the

powers of delegation. But we have to look at the context in which we are dealing with this Public

Service Commission. Five is too lean and they would have a lot of difficulties.

Mr. Vice-Chairman: So, you support 15.

The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi): I would

support 15.

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Chairman, Sir, for the reasons that Dr.

Kosgei gave and in addition, the Public Service Commission is not like any other ordinary

Commission, of course as currently they have not been as good as they should be because for

some strange reasons the Public Service Commission and the Teachers Service Commission are

only staffed with retirees. They do not hire any young people. Everybody retires to go there. But

properly constituted, the Public Service Commission is supposed to ensure that the Public

Service reflects Kenya's diversity. To do that I think we need to equip them both in terms of

numbers and capacity and skills. Lr fact, I would not support delegation. This is something that

they must do themselves. So, I support the number 15 so that at any one time they can have

capacity to handle various issues that come before them.

The Minister for Higher Education, Science and Technology (Dr. Kosgei): Mr. Chairman,

Sir, let me say this again for the numbers. Delegation sounds okay, but if you look at the history

of things, because the Public Service Commission was ignored for some time, that delegation led

to a position where people get appointed from the Office of the President or from other places. If
the Public Service Commission is properly constituted, they should have several of them sitting

even in the appointments, promotions and discipline. As it is now, you can be dismissed by a

Permanent Secretary or somebody and the Public Service Commission does not have capacity to

listen to that case.
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When I was hired by the Government, I went through the Public Service Commission and I was

given an interview of two hours by people who were competent. If you go there now, you can

actually bully them because basically once it became matter for retirees or they have too many

things to do, people got promoted by default. So, I would still insist that l5 would be a minimal

number and they have to be properly qualified for that institution to bring merit back into the

system.

Mr. Yice-Chairman: So, do we adopt 15.

The Minister for Agriculture (Mr. Samoei): Mr. Chairman, Sir, I agree with Minister, Dr.

Kosgei that we should find the criteria of bringing back professionalism. But surely, a

Commission of 15, to me looks really funny. I think any Commission beyond nine members,

whatever they are doing, there should be a way of doing it differently so that we can actually let

the Commission do what it is supposed to do best. Surely, the Commission must find a way of
doing all these things including promotion in a professional manner. I do not think, it matters

how much the number would be, if they do not design a way of doing this thing professionally,

they would not be able to promote everybody everywhere in the whole country.

Mr. Vice-Chairman: Give us a number.

The Minister for Agriculture (Mr. Samoei): Anything beyond nine surely looks to me furrny

Mr. Vice-Chairman: I want a seconder for nine.

The Assistant Minister for East African Community (Mr. Munya): I second nine because if
you were to say that the Public Service Commission would interview and promote everybody

even 15 would not be enough. So, we should have a Commission that will set standards and

supervise departments to do the work that the Commission that is supposed to do. Physically

every Commissioner to be able to sit down and interview and promote every employee of the

Public Service Commission is next to impossible. Let them regulate, set standards and supervise

departments.

The Minister for Tourism (Mr. Balala): I just want to know; do the Comrnissioners also be

mandated for executive authority in terms of executive function of the Commission.

Mr. Vice-Chairman: That is why they hire and fire

The Minister for Tourism (Mr. Balala): So, why do you have retirees and people who are too

old?

Mr. Yice-Chairman: That is why are creating the nation.

The Minister for Tourism (Mr. Balala): Then we should have qualifications for those

Commissioners if we are going to give them executive powers.
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Mr. Vice-Chairman: We are just setting the beacons.

The Minister for Tourism (Mr. Balala): So, I support nine

Mr. Vice-Chairman: Is nine carried?

FIon. Members: Yes!

Mr. Vice-Chairman: I want your guidance here. Now we are importing provisions of Chapter

Eight of the current Constitution and Sections of Chapter 16 of the Revised HarmonizedDraft

and recasting that whole Section on the Public Service, do we need to go through the provisions

we have here like Article 269? Should we still go through Article 269? I guess those

qualifications are also set out in--- Are they anywhere in Chapter 16. It is very broad, we do not

have anything specific. That is a lacuna we want to attend to.

The Minister for Justice, National Cohesion and Constitutional Affairs (Mr. M. Kilonzo):

Mr. Chairman, Sir, I am not sure we do. I just wanted to raise the point that on the last line

except where there is a contrary provision in this Constitution or any other law to constifute and

abolish offices in the public service; we actually assigned this function to the President. Then (b)

except where the is a contrary provision in this Constitution or any other law to appoint person

who hold or act in offices in the public service to appoint persons to hold or act in offices in the

public service, to confirm appointments and to exercise disciplinary control over and remove

persons holding or acting in those offices".

I would like to say that I have even discussed this with the Minister now in charge of Public

Service, hon. Otieno and he says, if we are creating the Executive the way we have, then these

two functions should revert back to the Presidency.

Mr. Vice-Chairman: What you are saying is that we should actually run through Article 269,

besides the direction we have given to our drafting team to import, let us just run through Article

269:-

Powers and Functions of the Public Service Commission

269. (l) The powers and functions of the Commission are-
(a) except where there is a contrary provision in this Constitution
or any other law, to constitute and abolish offices in the Public
Service; - which is actually a Presidential prerogative
(b) except where there is a contrary provision in this Constitution
or ary other law, to appoint persons to hold or act in offices in
the public service, to confirm appointments and to exercise
disciplinary control over and remove persons holding or acting

in those offices;
(c) to promote the values and principles set out in Article 13 and
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267 hrotghout the public service; We have knocked our Article 267 so that is it- Let us

just check what is in Article 13.

The Minister for Agriculture (Mr. Samoei): We want to lcrow how it has been recast- Now,

bits and pieces here--- What will happen with what we saying should be lifted from wherever.

Mr. Vice-Chairman: please, move for the recasting of the whole of Part 2, along the lines we

have we have guided.

The Minister for Agriculture (Mr. Samoei): Yes, I think so, so that we discuss the final

document.

Mr. Yice-Chairman: So move it.

The Minister for Agriculture (Mr. Samoei):Mr. Chairman, Sir, I move that we recast this

whole Section part Zln the line that we have recorunended that we import the necessary from

Chapter Eight of the current Constitution and Chapter 16 of the Revised Harmonized Draft so

that we can have a clear Commission.

Mr. Vice-Chairman: A new part --- of Chapter 14. Just the reference to the Public Service

Commissio n,268,269,270. Let us look at Article 270 together just before we clump it there'

Staffing of countY governments

,,270. A county govemment is responsible for the recruitment, appointment, promotion,

transfer and dismissal of members of its public services within a framework of uniform

nonns and standards prescribed by an Act of Parliament"'

So, we are including that in that recast format of the Public Service Commission. Then let us

look at Article 271togethet.

Protection of public officers

"271. A public officer shall not be-
(a) victimizdl, or discriminated against for having performed the

Functions of office in accordance with this Constitution or ary other law; or

(b) dismissed or removed from office or demoted in rank or otherwise

Punished without due process of the law".

They should be part of the whole. I want a Seconder for that. That is part hon. Samoei's Motion

Who seconds that?

(Mr. Orengo seconded)

Is that carried?
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fIon. Members: Yes!

Mr. Vice-Chairman: That is carried. We have given some guidance like on the number. We
have adopted the number nine. We have also said that we need very clear qualifications. There is
whole framework of disqualifications in Section 106(3) of Chapter Eight of the current
Constitution. The drafting team can be guided by that together with others we can suggest now.

Yes, Mheshimiwa, Dr. Kosgei.

Mr. Vice-Chairman: Any additions for qualifications?

'fhe Minister for Higher Education, Science and Technology @r. Kosgei): Before we talk
about the qualifications, Clause 269(a) - I know you have finished the debate there - talks about

the abolition of a public office. I do not know if you are aware that this is what is usually used

when you want to get rid of somebody from the service. You write to them telling them about the

abolition of the office they hold. Perhaps, the last part of Clause 271(b) will take care of that. I
just wanted us to be aware. By the way, I still hold a letter that abolished the office I once held. It
is abused. I got a letter telling me that I have been retired because the office I was holding had

been abolished.

Mr. Vice-Chairman: Let us get some guidelines for the drafting team on qualifications. They
will also need to be guided on Clause 269 in terms of the specific functions. Look at Clause 269

and see whether there are some functions there which we need to remove. Like Mr. M. Kilonzo
has mentioned Clause 269(l)(a) and 269(1)(b) as functions that do not belong to the Public
Service Commission. If there is any other function that we need to knock out for the guidance of
the drafting team, let us have it now.

Ms. Karua: Do we require them to competitively appoint persons? Let us use the word
"competitively" in Clause 269(1Xb). So, once we S&y, "Competitively appoint" or
"competitively confirm" it will have to be competitive, including the promotions. I have an

experience that they sometimes promote without any regard to the records.

Mr. Vice-Chairman: Any seconder for that? Mr. DPM, you could go ahead and second.

The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi): Fine. I just
want us to revisit something, but it can be recast. You know we actually deleted Clause 267.

However, I would like to say something for the purpose of record and because it is something we
are washing under the carpet.

You will remember that one of the biggest issues in the campaign was always the issue of the

Public Service appointments being one sided. That can be very emotive. I believe that

background must have infonned the drafters of this document. Here we are, all of a sudden,
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pushing it aside as if it does not exist or as if that tension does not exist. If you say that you are

going to write that in the Code of Conduct, I can tell you it is already there. We know that

individuals, just left with the Code of Conduct do not necessarily adopt or stick to it. So, I would

like us to revisit that.

Indeed, when we were drafting the provisions of how the President shall identify his Cabinet, we

still had that specific provision that the face of Kenya shall be reflected. There was something

like that one.

Mr. Vice-Chairman: Mr. Mudavadi, help us move ahead by making a proposal to reintroduce

Clause 267 inthose specific terms.

The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi): Mr. Vice-

Chairman, Sir, I propose that we revisit Clause 267 rn that context so that it becomes a core

criterion that will be used. That way, this issue of ethnicity and what have you, in the negative

sense, can then be completely dealt with, or, at least, flagged'

Mr. Vice-Chairman: Will we be incorporating that in Clause 269 or do we introduce it as a

principle?

The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi): It could be

as a principle because we are recasting--- From what we are doing now, we will have a

reformatted version.

Mr. Vice-Chairman: So, Clause 267 makes a comeback as a principle. Could I get a seconder?

Ms. Odhiambo seconded.

Mr. Vice-Chairman: We have just adopted two Motions. We have adopted the Motion to

reintroduce Clause 267 andrecast it in the terms Mr. Mudavadi has explained so that the Public

Service Commission is guided by certain principles that wili reflect the face of the country.

We have also adopted the Motion that inhoduces the word, "competitively" in the relevant

sections of Clause 269 especially 1(b) and where else, Ms' Karua?

Ms. Karua: If it is introduced in Clause 269(1Xb) it is sufficient because then it is directional.

Mr. Vice-Chairman: So, those two have been adopted. Are they carried?

The Minister for Lands (Mr. Orengo): Well, with a small rider, with regard to Clause 267(3),I

would suggest that instead of restricting legislation to the Code of Conduct, we may have a

general provision that Parliament shall enact legislation to give effect to this Article.

So, I propose that Parliament shall enact legislation to give effect to this Article.
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Mr. Vice-Chairman: That is further developrnent of the nerv Clause 267.

Ms. Odhiambo seconded.

Mr. Vice-Chairman: So, that is carried.

We wanted some guidelines on qualifications to guide the drafting team.

Ms. Karua: This is just to get debate from the others. I basically have one. They should be

graduates with a Masters degree or equivalent in Human Resource Management, relevant social

sciences--- I was going to say Human Resource Management, Psychology and all other relevant

social sciences.

Mr. Vice-Chairman: Could our screen team just list those qualifications on the screen so that

we run through them together?

Ms. Karua: We said a Masters degree or its equivalent in Public Administration, Human

Resource Management--- Do we need to go on with Human Resource Management?

The Deputy Prime Minister and Minister for Finance (Mr. Kenyatta): Mr. Vice-Chairman,

Sir, whereas I have no problem with the basis of tryrng to set minimum qualifications, when you

lock something like this in a Constitution and yet we have no idea what the requirements, say, 50

years from now will be, then there could be a problem. Why can we not just say that there will be

legislation on the minimum qualifications required instead of locking it in the Constitution? It is

actually dangerous! We are presuming that we know what the situation will be a long time from

now.

Mr. Vice-Chairman: You may also want to consider the style adopted by the current

Constitution which treats it in the negative sense by giving us disqualifications instead.

Ms. Karua: Let us hope then that because Parliament is vetting, some direction will come out of
the process.

Mr. Vice-Chairman: Do we then agree that we shall be guided by Section 106(3) of the current

Constitution that sets out disqualifications? We may also check elsewhere.

Ms. Odhiambo: Mr. Vice-Chairman, Sir, personally, I will be more persuaded if we put the

qualifications constitutionally. I, however, stand guided bypractice in other jurisdictions. This is

because this is a very critical function of the Govemment and we cannot allow any Tom, Dick

and Harry to---

Mr. Vice-Chairman: So, we guide the drafting team to look at both Section 106(3) of the

current Constitution and also check what obtains in other jurisdictions. We will then look at what

they would have recast. Is that acceptable?
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Hon. Members: Yes.

Mr. Vice-Chairman: Let us move on. We are now looking at Part 3, the Teachers Service

Commission.

Mr. Chairman: IW. Vice-Chairman, I propose the deletion of Part 3, Part 4 and Part 5

Mr. Vice-Chairman: We are on Part 3 of the same Chapter on Teachers Service Commission.

Part 4 is on the Health Services Commission and Part 5 is the Kenya Correctional Services. The

Motion by Mr. chairman is to delete all those three in their entirety.

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Vice-Chairman, Sir, I second the

proposal on the understanding that---

Mr. Vice-Chairman: Mr. Chairman, you are stopped from proposing. But you have vacated the

Chair. I think we can take it.

The Minister for Foreign Affairs (Mr. Wetangula): He has vacated the Chair. Mr. Namwamba,

you are chairing and he is participating. He is first a Member before he is the Chairman.

I second and add that these commissions they are setting up, the Teachers Service Commission is

already set up elaborately in the Teachers Service Commission Act. The Health Services

Commission could be traced in several other legislations and I do not know why we are putting it

in the Constitution. The Kenya Correctional Service Commission is actually set up out in the

Prisons Act.

I second the proposal, by I\&. Abdikadir. Let us not import too many things in the Constitution.

We should be flexible because these are dynamic processes. Tomorrow we may need to change

and we do not have to change the Constitution.

The Minister for Lands (Mr. Orengo): Mr. Vice-Chairman, Sir, I want to talk on the

correctional services. Ln many countries, Governments are handing over prisoners to instifutions

that are running prisons. So, people are building prisons, because the Government sometimes

cannot maintain them. So, with an eye to the fufure, you cannot have every part of Government

governed by the Commission. Already you have a commission for the Ministry of Lands. I am

waiting for one for the Minisfry for Foreign Affairs and another one for the Ministry of Finance.

(Laughter)

The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi): An

objection, Mr. Vice-Chairman, Sir. The Teachers Service Commission, even though there is an

Act, is, of course, by delegated authority from the Public Service Commission. One of the things

that the teachers have been agitating for is to have a Commission recognized directly within the

Constitution. Now, this is a very powerful constituency in the context of what we want to
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achieve. We want to have a new Constitution go tlrrough. So, whether it is blackmail or trot, it is

a reality now. They are there.

We need to be very careful on this clause because the progress we have been making by having

the teachers and the entire machinery supporting us is going to be more productive in ensuring

that we get a new Constitution. So, I would like to plead with this Committee to reconsider its

position. Even if we may be talking of three of them, let us not make the mistake of knocking

away the Teachers Service Commission.

Ms. Odhiambo: On a point of order, Mr. Vice-Chairman, Sir' I want to know whether we are

departing from our previous procedure of going through each clause and then confirming' This is

because when we reached this part earlier on, that is the Kenya National Cornmission on Fluman

Rights and the Gender Commission we used a similar guillotine approach. I was of the view that

it stays as a constitutional body. There are some, of course, that I think should be out. When we

move in a block manner, we do not have a chance. We are forced to throw things off.

Mr. Vice-Chairman: But we also adopted a principle that certain organs that we believe do not

deserve to be clothed in the Constitution can be knocked out guillotine. We had agreed on that.

The Assistant Minister for Water and lrrigation (Mr. Kiunjuri): Mr. Vice-Chairman, Sir, I

want to support Mr. Mudavadi. Already we have a few organizations petitioning us. So, we

cannot ignore this constituency. The teachers are a very consistent group. This constituency is so

large and solid. It is organized and, in fact, it is a movement. So, for political purposes---

Mr. Vice-Chairman: I hear you, but for purposes of Constitution-making let us find a better

reason than that we are dealing with a constituency. This is because, honestly, we are not going

to retain provisions here on account of a constituency that will intimidate us.

The Assistant Minister for Water and Irrigation (Mr. Kiunjuri): Mr. Vice-Chairman, Sir, let

me finish. Lastly, even if you talk of the Public Service Commission, this is equally a strong

Commission. You are talking of over 300,000 teachers. I have no objection if you want to

remove it, but I only wanted to---

Mr. Vice-Chairman: Mr. Kiunjuri, I have no problem with what you are saying. All I am saying

is that potential intimidation cannot be good rational to retain a provision in the Constitution.

The Minister for Higher Education, Science and Technology (Dr. Kosgei): Mr. Vice-

Chairman, Sir, I happen to work in the Ministry of Education. The Teachers Service

Commission is not weil served by the Public Service Commission. There has been a long

standing problem. They are left to be run by the Ministry of Education which is unwieldy.

If we set a Commission for them, it would control the ups and downs that we have for them. This

is very different from COTU which operates as a union outside. The teachers have their own
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trade union and that is not what we are talking about. As Government, it is better to have a

Commission that can run their affairs rather than leave them in the Ministry of Education which

does not handle them properly.

Mr. Vice-Chairman: I think we can now resume.

The Deputy Prime Minister and Minister for Finance (Mr. Kenyatta): Mr. Chairman, Sir, I

would U"g io differ on the basis that nothing prevents us from creating a Teachers Service

Commission (TSC) that is independent of the Public Service Commission (PSC). The issue here

is whether it deserves to be placed in the Constitution. The second point that I have is that the

functions of the commission shall be---

Again this is the same problem that I had previously when I talked about qualification To

,.girt"r, train, recruit and register and yet we are also talking about devolvement and giving

devolved governments additional duties which shall include teachers and primary ed4cation and

so on. Here we are locking ourselves here with a national body. I really think that this is

something that can be deali in legislation, create a commission that is independent of Public

Service Commission but it does not have to be the Constitution. If we were to go that route, as

Ms. Odhiambo said, there is a myriad of other commissions that also have one reason or another

to justify their own inclusion in the commission. So, if we are going to take the principle like we

did with the Human Rights Commission, it should apply across. We cannot say that it is because

that this is a major lobby group, we cannot have the same rights like the Human Rights

Commission. It is either we retain them all or move them all out and retain one commission for

each arm of Government. We have a commission for the Judicial Service Commission,

Parliamentary Service Commission and the Public Service Commission. Those are the only three

commissions that we recognize in the Constitution.

Mr. Kioni: Mr. Vice-Chairman, Sir, I have nothing to add.

Mr. Chachu: Mr. Vice-Chairman, Sir, I concur with Mr. Kenyatta. Earlier on, we did away with

one corrunission that had been proposed in this draft constitution, that is, the Kenya Natior-ral

Human Rights Commission (I(NHRC). There are many commissions in this country and all are

serving Kenyans and have a mandate. If we have to be consistent, and consistent is important

when dealing with such a major national exercise. We should treat all of them equally. I do not

think we should give certain privileges and leave others out. If we are going to entertain thern

then let us do it to all of them if not let us have a general provision for them but not necessarily

entrench all of them in the Constitution. They can be dealt with through legislation.

The Minister for Lands (Mr. Orengo): Mr. Vice-Chairman, Sir, I am sorry to differ with the

Deputy prime Minister. If you look at Section 272, what is there that would enthrone this

Commission to a Constitutitnal pedestal. You put it there because there are sorle functions

which if not there it will be challenged or undermined by other existing laws. Indeed, rny reading

of this provisions is that the Commission will have so much powers--- For example, if you

Z7O(D(| - terminate the employrnent of teachers. There is no rider to that in these provisions'

Although there are general pro.riiions that follow in other provisions within the chapter, but I am
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trying to ask myself a genuine question. If you look at the functions of this Commission what

gi,r"r tt "* a Constitutional pedestal. I am looking at it but I do not see anything.

Mr. Vice-Chairman, let us not make a mistake. We have had a very strong paper here by the

Catholics, ,.though shall not kilf'. If you think teachers are important then we should talk about

the Catholics because they are very important. Even on the issue of Kadhi's Courts there is a

constituency out there thai is opposed to it but as a matter of principle and thinking about Kenya

we have insisted that they -urt ituy. So, I want to be advised on what is in those provisions that

rises to a Constitutional level then it will be justified'

(Mr. Chairman's contribution offrecord)

Mr. Vice-Chairman: Dr. Kosgei is convinced but not the Deputy Prime Minister and Minister

for Local Government.

The Deputy prime Minister and Minister for Local Government (Mr. Mudavadi): Mr. Vice-

Chairman, 3i., if you look further in these provisions that we are looking at you come to page

155, you are establishing a Police Service Commission, and so the same argument can go. The

issue that comes out and these are issues that we must recollect, the issue of police reforms as an

example and the recommendations that have been made by the people who have been advocating

for police reforms and the trend that they are proposing--- Surely just because the Teachers

Service Commission (TSC) did not exist in the Constitution before we should use it as a basis to

say that it cannot come in. That would be the wrong way to go'

My view is this: If it is not a technical argument then let us look at the political argument. My

view is that we want this Constitution to be carried. I am not acting in fear but I am being

pragmatic. I think we want to carry critical constituencies with us. What is the purpose of having

a nuisance value and yet we want to carry this thing through. So, I want to persuade the

Committee to reconsider this. This was not even a contentious paragraph in this draft and the

areas that had been broadly agreed, upon by the Committee of Experts consulting with those

various constituencies. So, we are going to an area where we want to bring in a very critical area

that was not contentious then put huddles in our way. So, ladies and gentlemen rethink this thing.

Mr. Vice-Chairman: Bwana DPM, there are two critical issues here; the guidance from Mr.

Orengo that when you look at that Article 292, there is no anything there which warrants to be

elevated and which cannot be vested in the TSC in any other way. If we are going to allow

ourselves to act in fear, I think one of the responsibilities that we have here is to distill this draft,

which we have been doing very well and to harmonize it alongside certain principles. So, is this

proportion to delete the three Commissions carried?

Hon. Members: Yes!

Mr. Vice-Chairman: The proposal is carried.
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The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi): Mr. Vice-

Chairman, Sir, I would like to register my objection.

Mrs. Noor: I am objecting to the issue of deleting TSC and other commissions.

The Assistant Minister for Water and Irrigation (Mr. Kiunjuri): I also register my objection.

Mr. Vice-Chairman: Proposal carried with three objections.

Could I have a proposal to adopt Chapter 14 as amended?

The Minister for Higher Education, Science and Technology (Dr. Kosgei): Mr. Vice-

Chairman, Sir, on that chapter, I do not think that we looked at clause 256.

Mr. Vice-Chairman: Clause 256 is not part of chapter 14. I just want a proposal chapter 14 on

Public Service.

The Minister for Higher Education, Science and Technology @r. Kosgei): I propose.

Mr. Kazungu: Seconded.

Mr. Vice-Chairman: Dr. Kosgei proposes and Mr. Kazungu seconds. Is that carried?

Hon. Members: Yes.

Mr. Vice-Chairman: It is carried with amendment. You notice that we have not gone to Article
275 - Director General because it is inconsequential to Part 5 on the correctional services' So,

that dies with that part for the record. We are moving to the next chapter on National Security.

CIIAPTER 15 _ NAI'IONAL SECURITY

Chapter 15, Anicle276

The Assistant Minister, Ministry of State for Defence (Mr. Musila): Mr. Chairman, Sir, I just

wanted to make some amendment to that definition.

Mr. Vice-Chairman: We are just about to go through it. We will follow our procedure and run

through it.

The information that we have from our legal experts is that this chapter does not contain

provision on Administration Police Service which had been included in both Bomas Draft and

the Wako Draft.

National Security Organs
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Part 1 - Principles and Objects

Lrticle 276
"l.National security is the protection is the protection of the territory of Kenya, its
people, their property, rights and freedoms and other national interest against internal and

external threats.
Z. The national security of Kenya shall be promoted and guaranteed in accordance with
the following principles-

(a) national security subject to the authority of this Constitution and Parliament

(b) national security shall be pursued in compliance with the law including

intemational law and with the utmost respect to the rule of law, democracy,

human rights and fundamental freedoms
(c) national security organs shall respect the diverse culture of the communities

within Kenya in discharging their duties
(d) recruitment by the national security organ shall reflect the diversity of the

Kenyan people in equitable proportions".

The Assistant Minister, Ministry of State for Defence (Mr. Musila): Mr. Vice-Chairman, Sir, I
tried to give definition of national security as it is in other jurisdictions notably, Canada, United

States of America (USA) and so on. This is the definition and I would request my colleagues to

consider. So, I am proposing a definition on 1. It reads:-

"National security is the protection of Kenya's territorial integrity and sovereignty, its
people, their property, peace, stability, prosperity and other national interests from
internal and external threats."

Mr. Vice-Chairman: That is a proposal to recast Article 276(I).

The Assistant Minister, Ministry of State for Defence (Mr. Musila): Actually it is more
elaborated. I will read it slowly.
"National security is the protection of Kenya's territorial integrity and sovereignty, its people,

their property,peace, stability, prosperity and other national interests from internal and external
threats."

Mr. Vice-Chairman: Formally, place it as a Motion.

The Assistant Minister, Ministry of State for Defence (Mr. Musila): Mr. Vice-Chairman, Sir, I
propose that 27 6(l) be amended. I want to restrict myself to part 1 . The definition be replaced by
the following:-

"1. National security is the protection of Kenya's territorial integrity and sovereignty, its
people, their property, peace, stability, prosperity and other national interests from
internal and extemal threats."

The Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserry): Seconded.
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Mr. Vice-Chairman: Is that carried with the rider that rights and fteedoms are included?

Hon. Members: Yes.

Mr. Yice-Chairman: That is carried. Let us now look at Article 276(2)

Minister for foreign Affairs (Mr. Wetangula): Mr. Vice-Chairman, Sir, if what Mr. Musila
proposed and what Ms. Karua and Mr. Ruto added has been carried then the bulk of Article
276(2) is a repetition.

Mr. Vice-Chairman: Look at Article 276(2) d.

Ms. Odhiambo: Mr. Vice-Chairman, Sir, if you look at the first part, it address an external
aggression but the second part talks about how we deal with each other internally and it has very
core issue that we should not lose. Therefore, I propose that we retain part2 as it is.

Minister for foreign Affairs (Mr. Wetangula): Mr. Vice-Chairman, Sir, look atpart 2(b), you
cannot subject your "interest of national security" and have lirnited by international law. There
are ceftain interests of national security that go way beyond that. I think we need to relook at

that. Let me give you an example.

Mr. Vice-Chairman: I will have hon. Odhiambo and then hon. James Orengo

Ms. Odhiambo: Thank you, Mr. Vice-Chairman, Sir. I still stand by *y proposal. It is in human
rights relating to security that countries are subject to international law much more than any
other. In intemational law, the way the law is developing is such that you cannot derogate issues
of security. Countries are not allowed. Therefore, I am still comfortable with (b). I am still
comfortable with all the other provisions. I would urge that we retain it as it is.

Mr. Orengo: Mr. Chairman, Sir, Messrs. Musila and Wetangula are forgetting a fact. The
Ministry of Defence has actually done a Paper, which goes beyond the responsibility of security
forces in carrying out their functions. It belongs to me to mention it here, but they are quite
aware that there was a Paper that was discussed and referred to lnternational Human Rights
Commission, Humanitarian Law, War Crimes and all that. So, if you cornmit yourself to a policy
and then in the Constitution you look like you want to operate like you are in banana republic, I
do not understand.

The Minister for East African Community (Mr. Munya): Mr. Vice-Chairman, Sir, a country
states in its laws, especially when it is referring to its national security, that it is going to respect
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international law. Then we put "general intemational law" because there are provisions in

international law that even developing countries question. So, when you put a general position
that you respect intemational law, you are tying yourself to things you actually do not know. If
there was a settlement, for example, outside that part of Kenya should be hived off and given to

another state, would you respect that? That would be an international law on settlement. So, let

us not put "international law" there.

Mr. Vice-Chairman: In any case, we have already mentioned "respect for the rule of law." Is
that not sufficient?

Mr. Chairman: Hon. Members, on some of these things, we are bound by international law,

whether we write it in our law or not. We are bound to respect international humanitarian law,

whether hon. Munya wants it or not. Whether we state in the Constitution or in an Act of
Parliament, torture is illegal. Whether we like it or not, it is still illegal.

Mr. Vice-Chairman: Mr. Chairman, Sir, in my opinion, without being verbose, the moment you

make reference to the rule of law, the rule of law is a collective concept.

The Assistant Minister, Ministry of State for Defence (lrzlaj-Gen. Nkaisseny): Mr. Vice-
Chairman, Sir, I think what we need to do in (b) is just to add "international humanitarian law"
for two reasons: Kenyan Defence Forces participate in peacekeeping missions. They get

involved in some of these issues. So, if we could put "international humanitarian law", it will
capture that spirit. So, I think it very is important to declare our commitment to respect

international humanitarian law, because we participate in peacekeeping operations.

Mr. Vice-Chairman: Hon. Members, let us be systematic. Let us look at these Articles one by
one. We have adopted Article 276(2), which provides the following:-

276. (2) The national security of Kenya shall be promoted and guaranteed in
accordance with the following principles-

(a) national security is subject to the authority of this Constitution
and Parliament.

Mr. Vice-Chairman: Is that one passed?

Hon. Members: Yes!

(Article 276(2)(a) agreed to)

(b) national security shali be pursued in compliance with the law,
including intemational law, and with the utmost respect for the

rule of law, democracy, human rights and fundamental
freedoms.

An hon. Member :---(Inaudible)
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Mr. Vice-Chairman: Do you want to re-cast this one?

The Minister for Lands (Mr. Orengo): Mr. Vice-Chairman, Sir, given the use of the words
"respect for the rule of law", but knowing the special circumstances in wliich Kenya has been

dealing with external conflicts, this is a plus for this country. The addition by hon. Nkaisserry
"including intemational humanitarian law"--- International humanitarian law is the law of wars.

It is very well defined.

The Minister for Justice, National Cohesion and Constitutional Affairs (Mr. M. Kilonzo):
Mr. Vice-Chairman, Sir, I just wanted to say very quickly and very humbly that this
preoccupation with fear of international war is misplaced. Many countries continue expressly
providing for international law. The German Constitution recognizes the European Union and all
ihe requirements, et cetera. So long as you are specific, like the general is safng, if you are

specifying a particular law, and not generally, it is no big deal, if it does not hurl you.

Mr. Vice-Chairman: Waziri, could you, please, move to re-cast for us 2(b)?

The Deputy Prime Minister and Minister for Finance (Mr. Kenyatta): Mr. Chainnan, Sir, on
principles and objectives, what we have just agreed to, we define national security as follows:-

"National security is the protection of Kenya's territorial integrity and sovereignty, its
people, their property, peace, stability, prosperity and other national interests, fiom
internal and external threats."

So, why are we dealing with issues of international law when that is not the mandate of your
national security? I do not see the Americans writing this in their law.

Mr. Vice-Chairman: It is a principle.

Ms. Karua: Under international humanitarian law, the Jamaican we deported the other day
would still be here, and the circus would still be here, and you would be citing your Constitution.
Human rights law and humanitarian law are fwin issues. The moment you put that jargon in a

constitution, and it has no demarcation, look at the circus. Even the Artur Brothers would still be
here.

The Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserry): Mr. Vice-
Chairman, Sir, we need to be very clear here. If you look at this Article, you will see that it says

"---and other national interest from intemal and external threats." We will be involved with
extemal threats. Therefore, we should base our action on the international humanitarian law. For
instance, we have troops in the DRC Congo, and some of our soldiers are involved in an activity
that pertains to international humanitarian law. So, we have to respect that law. It is really not a

major problem.

Mr. Vice-Chairman: But do we need to be explicit for us to achieve that?
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Mr. Chachu: Mr. Vice-Chairman, Sir, I do not see the need to include this in our Constitution.
For all these years, we have been without all the things that hon. Nkaisserry has mentioned. I do

not think it is necessary for us. We are a sovereign state, with our own national laws. Let us stick
to that position.

Mr. Kioni: Mr. Vice-Chairman, Sir, we have been told by those who have spoken that it does

not matter whether we state it or not. We will still be bound by it. So, I do not understand why
we are so passionate in trying to include it in our own Constitution.

Mr. Vice-Chairman: If it does not matter then, a principle that has been guiding our drafting.

Mr. Kioni: Mr. Vice-Chairman, Sir, I was going to propose, for those reasons, that we delete it.

The Minister for Lands (Mr. Orengo): Mr. Vice-Chairman, Sir, whatever we do, we cannot run
away from intemational responsibilities, and that we have ratified most of these statutes. In fact,

we may have made a mistake of ratifying the wrong statutes when America stayed out of it.
What I want to emphasize is that we just draw the distinction. There is a distinction between

human rights and intemational human rights law. There is the one dealing with human rights as

we understand it. International humanitarian law deals with war crimes. The law of war is very
specific. On the basis that whether we have it in the Constitution or not, we shall still be bound, I
will go by what you say.

Mr. Vice-Chairman: Hon. Munya, have the last word on this, so that we can move forward

The Assistant Minister for East African Co-operation (Mr. Munya): Mr. Chairman, Sir,
international humanitarian law deals with war crimes. It includes even treatment of prisoners of
war. It includes exchange of prisoners and all those things that are complicated, which a country
would not want to be bound by it because most of them involve negotiations between a country
that is fighting with another country. You would not want to have that kind of provision in your
constitution.

Mr. Vice-Chairman: Hon. Munya, move for the re-casting of Article 256(2)

The Assistant Minister for East African Co-operation (Mr. Munya): Mr. Vice-Chairman, Sir,
I move for the deletion of the words "including international law".

Mr. Vice-Chairman: Hon. Members, is that seconded?

Mr. Chachu seconded.

Mr. Vice-Chairman: Is it carried?

Hon. Members: Yes!
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Mr. Vice-Chairman: That is carried!

(Article 2 5 6(2) deleted)

The Minister for Lands (Mr. Orengo): Mr. Vice-Chairman, Sir, I want to record my objection.

Mr. Vice-Chairman: Obj ection recorded!

The Assistant Minister, Ministry of State for Defence (lvlaj-Gen. Nkaisserry): Mr. Vice-

Chairman, Sir, I also want to record my objection.

Mr. Vice-Chairman: That is arare one, but it is welcome!

Hon. Members, we are now moving on to Article 276(2)(c) says that national security organs

shall respect the diverse culture of the communities within Kenya in discharging their duties.

The Minister for Agriculture (Mr. Samoei): Mr. Vice-Chairman, Sir, unless it is clearly what it
is supposed to mean, reading it in mind, this paragraph does not have any meaning. Paragraph

(d) has more meaning.

The Vice-Chairman: So, do you propose deletion of Article 276(2) (c)?

Deletton of Arttcle 276(2) (c)

The Minister for Agriculture (Mr. Samoei): Mr. Vice-Chairman, Sir, I propose that Article
276(2)(c) be deleted.

The Assistant Minister for East African Co-operation (Mr. Munya) seconded.

The Assistant Minister for Water and Irrigation (Mr. Kiunjuri): Mr. Vice-Chairman, Sir, this

paragraph means that the police are suppose to allow a Maasai man to carry his rungu in town,

but if I carry my rungu in town I can be arrested. That is my lirnited interpretation of this

paragraph.

Mr. Vice-Chairman: Hon. Kiunjuri, if you look at Article 276(L), there is reference to rights

and freedoms, which should be able to cover such concerns.

Mr. Ruto: Mr. Vice-Chairman, Sir, some of the rights we have included in here excludes some

aspects of culture. When security personnel are, for example, are handling my sister here, they

should not even touch the buibui on her head. Those are cultures unique to those areas. In some

areas, security officers are not even---

So, I should say that they have to be respectful. They should not even invade mosques or

churches.
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Mr. Vice-Chairman: So, do we retain it?

IIon. Members: Yes!

Mr. Vice-Chairman: Is it retained?

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Vice-Chairman, Sir, when you are

dealing with national security and operations on security, some things are better left

unmentioned. I will give you an example. Suppose the man who bombed the American Embassy

did not die. He survived, ran and hid himself in the Holy Family Basilica, and we have

provisions like this one, and you have to get him to know who his accomplices are, who planned

ihe bombing, and the church is not releasing him. Some of these things are better left

unmentioned, so that we leave them to the day today dynamics of life in the country. Otherwise,

when you lock yourself away, you actually endanger your own state and security of your people.

Mr. Vice-Chairman: Article 276(l)has already cast in the constitution, the rights and freedoms.

Is the Motion to delete carried?

Hon. Members: Yes!

Mr. Vice-Chairman: It is carried!

(Article 276(2) (c) deleted)

Amendment of Article 276(2)(d)

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Vice-Chairman, Sir, I would propose

that we amend Article 276(2) (d) to stop at "Kenyan people".

Mr. Vice-Chairman: Can I have a seconder for that amendment?

The Assistant Minister, Ministry of State for Defence Mr. Musila) seconded.

Mr. Vice-Chairman: Hon. Members, is that carried?

Hon. Members: Yes!

(Article 276(2) (d) amended)

The Vice-Chairman: Hon. Members, let us proceed to Article277.

Ms. Karua: Mr. Vice-Chairman, Sir, hon. Wetangula did not even explain why he wanted this

paragraph amended in the manner he suggested. Could he explain?

The Vice-Chairman: We have already disposed of that Question and moved to the next item.
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The Minister for Foreign Affairs (Mr. Wetangula): Mr. Vice-Chairman, Sir, I can explain. For
example, if you are talking of diversity of Kenyan people and equitable proportions, in this
country, we have about three or four communities that constifute over 70 per cent of the
population. They can actually marginalize the smaller communities in the name of equity. If we
want to leave the recruitment into the Armed Forces open to all, then using words like equitable
proportions is to legitimize marginalization of smaller communities.

Ms. Odhiambo: Mr. Vic-Chairman, Sir, I would actually support the Motion for re-opening this
debate and leaving it as it is. Equity is not equality. When you talk of equality, you are talking
about 50:50. When you talk of equity, you a.re talking about marginalization. Every time there is
the word "equity" it talks to marginalization. For me, this means that whenever we are recruiting
national security organs in this country, we will be saying it is not one or two tribes. It shall
reflect the entire country. When you put "equitable proportions" it even makes it healthier, fatter
and plumber. So, I support that.

Ms. Karua: Mr. Vice-Chairman, Sir, I do not have to say anything else because Millie has
described it. Let it stay as it is, so that those who do it, when asked, they can always say: "This is
what we have done."

Retentton of Article 276(2) (d)

Mr. Vice-Chairman: Mr. William Ruto, can you move for retention?

Ms. Karua: Mr. Vice-Chairman, Sir, I beg to move that Article 276(2)(d) be retained as it is.

The Minister for Tourism (Mr. Balala) seconded.

Mr. Vice-Chairman: Hon. Members, is that canied?

Hon. Members: Yes!

(Amendment to Article 276(2)(d) revoked)

Mr. Vice-Chairman: I want somebody to propose the adoption of Article 276 as amended.

Ms. Odhiambo proposed.

The Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserry): Mr. Vice-
Chairman, Sir, I want to re-open debate ot Arttcle 276.

Mr. Yice-Chairman: Hon. Nkaissery, we really need to move forward.
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The Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserry): Mr. Vice-

Chairman, Sir, what I have to say is very important. Let us look into this issue of "equitable

proportion,'. This is an issue of marginalization. I support hon. Wetangula's position to delete the

*oid. "equitable proportion". If we are going to recruit, say, 3,000 persons, and we apply the

equitable proportion principle, somebody somewhere is going to be marginahzed'

Mr. Vice-Chairman: Hon. Nkaisserry, "equitable" by its very nature cannot marginalize'

The Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserry): Mr. Vice-

Chairman, Sir, allow me to explain my point. I want to bring an issue here. No wonder our

security organs do not reflect the proportions of ethnic groups'

The Vice-Chairman: Hon. Nkaisserry, this is not about proportionality.

The Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserry): We are putting

a proportion here. If you remove the equitable proportion, that is a big issue'

The Vice-Chairman: It is to correct marginalization. But that motion is carried. Can we keep it

carried? The Motion is kept carried. We move onto 277-

(a) the Kenya Defence Forces;
(b) the National Intelligence Service; and

(c) the Kenya Police Service.
(2) The primary object of the national security organs and security system is to

Safe-guard the well-being of the people of Kenya and their property and

rights and freedoms, and the sovereignty, peace, national unity and

territorial integrity of KenYa".

This is really a repetition of 276(l).I will just run through all of them and then we can look at

them as holistically.

"(3) ln the performance of their functions, the national security organs and

every member of the national security organs shall not-
(a) act in a partisan manner;
(b) further any interest of a politi cal patty or cause;

(c) prejudice a political interest or political cause that is legitimate
under this Constitution; or
(d) obey a manifestly illegal order.
(4) A person shall not establish an orgarization concerned with national

security or a military or paramilitary organization except as provided for

by this Constitution or by an Act of Parliament.

15; fne national security organs shall be subordinate to civilian authority.

(q f*tu*ent shall enact legislation to provide for the functions, organization

and administration of the national security organs"'
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The Deputy prime Milistcr and Minister for Finance (Mr. Kenyatta): Mr. Vice-Chairman,

Sir, I would like to make a proposal to delete 277(l) and (2) because as you have correctly stated

that is a repeat. The issues referred to in277(3), (4) be moved to276. The reason I am proposing

this is to lock our security organs in the constitution. ln most countries, they are actually created

by statute because it allows for flexibility in the organrzatron of the Defence Forces. Here we are

actually locking the organs and their operations into the constitution. Canada, Soutl-r Africa, the

United Kingdom and the United States, all these countries have the Armed Forces catered for in

a statute. There are a number of issues which may be of concem like I am saying (3) and (4), that

can actually go in the principles and objects. My argument is that the organs should be catered

for in legislation as opposed to be catered of in the constitution. You can add to 276(3), (4) and

(5) because they are part of the principles and then you delete the whole 277 (l) and (2) and then

this can be containedin2T6.

The Vice-Chairman: Can I get a seconder for that?

Mr. I(azungu seconded.

The Minister for Agriculture (Mr. Samoei): While I agree with the proposal by hon. Kenyatta,

I do not find it enough reason to take this very important component to the statute only on

accoult that it does not exist anywhere else. Part of what we are doing now is to correct what the

old constitution did not do. I think specifically, the Defence Forces and the Police are very

critical to our national security especially the provisions on the police in terms of the police

service. Are they critical that we should have a Police Service Commission that is irresponsive to

the populace, so that we eliminate some of the brutality that we have seen dispensed by the

police by making sure that there is real oversight in what the police do in their responsibility.

Unless I am really persuaded, further on, there is the Kenya Police Service Commission which is

provided for here. I think w e need the Police Service Commission right here.

Mr. Kioni: Mr. Vice-Chairman, Sir, perhaps for reason that have been advanced before that

when we say that our national security organs are (1), (2) and (3), and this is not a constitution

that we are going to deal in another 15, 20 30 years, what are we saying to the generations that

will come way after us? That we consign them to this arrangement that we feel comfortable with

now without really giving them room in future for them to have other organs that they will think

will fit then? I concur that it will be wrong for us to lock this in the constitution.

The Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserry): Mr. Vice-

Chairman, Sir, we are talking about national security. Who is going to deal with this national

security? We have to mention the national security organs even if we are going to give their

specific duties in the statutes, but we have to indicate who is responsible for the national security

and leave it there. It is very important. Then, why are we talking about national security if you

are not talking about who is going to be responsible for that national security?
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The Assistant Minister, Ministry of State for Defence (Mr. Musila): Mr. Vice-Chairman, Sir,

the point I want to emphasize is what hon. Kenyatta has said. One of the main reasons why up to

now our forces have existed under the Armed Forces Act is the evolving nature of the Forces. Is

it not going to be very difficult to change the constitution whenever there is going to be changes?

I would rather we retain the details of the Armed Forces Act. Secondly, on page 151, I am

advised that when you limit to those three, the Kenyan Defence Forces, the National lntelligence

Service and the Kenya Police Force and you leave another lot called the Auxiliary Forces, the

Kenya'$/ildlife Service, the Administration Police and the Police who would be called in as

reserves in the event of war. So, if we were to limit these three, then there is a break out of war

and say for instance, the Commander in Chief calls the forces for reinforcement, then organs like

the National Youth Service should be included in here because they form part of the reserve

forces which if we are to insist on this being here, we should also include the others so that the

Commander in Chief can also command all those, for instance, the National Youth Service, the

Kenya Wildlife Service and the Forestry Service, so that they are part of the security organs.

The Minister for Tourism (Mr. Balala): I am very concerned if we are going to delete these

three organs. We are working on the principle of security and intelligence here and if there is any

latitude that we need to give for any other, I think (d) can be appropriate for any policing

services. That can be appropriate where Mr. Musila is talking about the KWS, the Forestry

Service and the Tourist Police Service. But to delete it is dangerous. It is important to have it
there as a matter of principle in the constitution so that we can address the issue of security for

our country. The Commander in Chief is definitely going to be commanding all those police

services under him wherever there is war, they will be at standby.

Ms. Karua: I would want us to go back to the current constitution where other than the

appointment of the Police Commissioner which is referred to, the Police Force is not itself

mentioned. I want to say that once you mention something, anything else is excluded and if
tomorrow we want to re-organize our forces so that if it is the police and all those others, we

want to configure them differently, then you have tied your hands. We can have, like we have in

this chapter, issues about national security and their objects, and the rest we leave to legislation

once we open an opportunity, so that we can have Acts of Parliament and tomorrow when things

change, then we can change. As it is now, the APs are already lobbying because they are

excluded, so they take it as abolition and the moment we put them, just like we talked of the

Commissions, the KWS, should not be very far from the door, because they too ought to be

mentioned. We ought to leave it wide enough for us to be able to do practical things, but to have

the general principles of how to handle our national security in the Constitution.

The Assistant Minister for East African Community (Mr. Munya): I cannot agree with hon.

Karua more because threats to national security change with time and we need the flexibility that

is required to deal with whatever threats we may face at a particular time. Lr fact, parts of our

problem has been the over centralization of our police forces. That is why we have not been able
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to handle our national security properly. So, when we carry that centralization, we bring serious

problems. We may arrive at one time and decided that we need even the regions and the cities to

have their own conunands. For example, in the Urdted Kingdom, they have the Metropolitan

police, which runs the security of the City. In the United States, they have many independent

organs that deal with security like the FBI, CIA and other security guards. Here we are missing

the problem. We have a problem in the centralization of the forces.

Mr. Ruto: I am persuaded to exclude the mention of the formations in the constitution. The way

it has been done it does not look very innovative. It does not look like we are doing a wonderful

job. The message we are sending to the other formation is that they are inferior and therefore,

they are less important than these others. This has always led to the belief out there that when

they go out some are superior. At time, they were almost shooting one another I think in Eldoret

or Mombasa because one formation thinks it is superior to the other one and both have guns'

Therefore, it creates a quagmire out there in the field. What ought to cotne out is a proper

legislation that defines the role and responsibilities of each formation so that there is no overlap.

We need something that can go into the detail, but for us to put it here just like that, then I would

insist that we add more so that they are all here. We are now going into the constitutional review

and we may even have other formations in the counties. We many decide that there are ceftain

specific units to guard highways. I think this is not very innovative. Even if somebody was trying

to settle something that did not look neat at some stage, I still do not think that this is where to do

it. It can be done elsewhere.

Mr. Chachu: I am also persuaded by the argument that we should not entrench this into our

constitution. The current constitution is a very inadequate document and that is why for the last

five years, we have been trying to change it. Still even the boundary of this nation, we did not see

the need to entrench it in the constitution at that time and I am sure there is a reason for that. Our

forces should be flexible because we live in a world with a lot of extremisms, security issues that

might need very urgent flexibility especially by the Executive and because of that, I think we

should not lock it in the constitution.

The Vice-Chairman: But it is into the inadequacy of the current constitution that we are

engaged in this exercise.

The Minister for Agriculture (Mr. Samoei): Mr. Vice-Chairman, Sir, let me again try to

persuade my colleagUes that we are talking about the security of our country. It is a very serious

issue and I do not think we want to leave the security of our country to the whims of games in

parliament. We are saying that the command of our security forces must be clear. When we talk

about security of our country, all of us are equal. When we talk about the Kenya Defence Forces,

we know clearly that they are so many other formations in there. There will be the Navy and the

others. Those are formations, which we can, if we want, then say that through Acts of
parliament, we can provide for as many formations as it is practicable for purposes of carrying

129



out security. When we talk about the Kenya Police, precisely for the reasons that were given

here, the Aps and the Regular Police were actually shooting each other, because there is no clear

structure. If we are going to let all manner of forces carry guns and there is no coordination or

chain of command, we will end up with a free for all and this will be blaming the other. We

should be careful here. All these other polices, whatever it is, whether it is the Forest Police, the

Tourist police or the Aps, all of them should become subsets of the Kenya Police Service and

they should clearly derive their mandate from the Kenya Police Service, so that we have order.

Even those other ones of counties, we should halve a uniform way of dealing with the police.

Otherwise, people armed with guns can become very dangerous if they have different commands

and they can create a mess.

Mr. Vice-Chairman: Before Mr. M. Kilonzo speaks, may I just invite us to look at Article 290

that provides for other police services. Let us also look at Article 280 that outlines the formations

within the defence forces. Let us also be guided by what is provided for in other constitutions.

There was reference here to the South African constitution. I believe we have a copy. We could

look at it and see what is said there. We can also look at any other constitution. Let us be guided

as we continue this debate. Meanwhile Mr. M. Kilonzo you have the floor.

The Minister for Justice, National Cohesion and Constitutional Affairs (Mr. M' Kilonzo): I

will be very brief. I will start by giving an example. It is being suggested that you can set up the

judiciary. I just want to give you an example so that you can see whether you can compare. It is

like setting up the judiciary, spelling out the principles and objects and then you do not provide

for the hiring and swearing in of judges. The institution of national security is such a very

important one that you have two choices only. If you decide that you are spelling out national

security principles and objects and you do not want to expressly provide who will be

implementing those principles then it is far better in setting it up you say that Parliament shall

establish such other--- If you mention one you must mention all as far as I am concerned.

Altematively, you could simply say Parliament will do so. The question is that in making a new

constitution you do not really take away rights that already exist. The independence constitution

expressly provided for the police. It was abolished in dubious circumstances.

I do not agree with Mr. Samoei that other agencies can only be sub-sectors of the Kenya Police.

Countries sometimes have even five, six, seven, eight methods of securing national security. The

USA has got the marines, the National Guard and all of them are independent. They carry arrns

and perform specific functions for that country. I do not think you should feel shy in

acknowledging what exists and then give Parliament power to create more as you may deem fit.

Mr. Vice-Chairman: May I also inform you that the moment you delete 277(L) you wiil have

to get rid of that whole chapter because the rest of that chapter rides on the formation and

fi.rnctions of the various formations.
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Ttre Minister for Foreign Affairs (Mr. Wetangula): If you have an opinion that we do not have

to delete then I would propose that we be informed by the recent task force on police reforms

that was sct up by the President and the Prime Minister and whose report is out.

Mr. Vice-Chairman: Do we have a copy of that report here?

The Minister for Foreign Affairs (Mr. Wetangula): It has been delivered to the Cabinet

Security Committee and it is in the process of implementation. It is on the basis of that that we

have a new Police Commissioner and now Titus Naikuni chairs the Implementation Committee.

That task force did recorrmend that over the years Kenyans have had to live with and appreciate

the presence of the regular police and administration police force which has been the backbone

of provincial administration. If we are going to have provincial administration in whatever

description or formation, then it is important that we also acknowledge the administration police

force as a force in existence. We cannot just wish away this force because of a new constitution.

It is a force that Kenyans have developed more confidence in than even the regular police.

If you go to the rural areas my constituents are more comfortable with administration police than

the regular police. On the basis of that I would suggest that if we leave 277(I) as we suggested

then we add (d) ---

Mr. Vice-Chairman: I did not suggest that. I was calling your attention to the fact that all the

other sections are largely connected to that one.

The Minister for Foreign Affairs (Mr. Wetangula): Otherwise, I had previously supported the

deletion of 1 and 2 arrd then move to 3, 4,5 and 6 to merge wrth 276 because those are the

principles and objects of the force. Further down you will see that we have specific provisions

for the Kenya Armed forces in 280 for the National lntelligence Service in282.

Ms. Odhiambo: I support that we leave it as it is. The reason for this is that we need to know---

That is why I would want us to retain it as (a) (b) (c). When you have different units with

different commands then you have anarchy. If you have a situation like the one we have seen in

this country before we know what it resulted to. There are many areas in this country including

where I come from where people have absolutely no confidence in the administration police.

They merely terrorise citizens.

The Minister for Lands (Mr. Orengo): I think there is definite mischief that these provisions are

supposed to deal with. In the situation of Iraq and Iran which is replicated in many other

countries, not by a constitutional dint but by an executive fiat, you had people like Saddam

creating a Presidential Guard which was more powerful than the military formation which is

contained in the law as they exist both in Iraq and han. One can give many examples of this.
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If you leave without making these provisions specific and putting it in there that the National

Security Organs shall be subordinate to civilian authority, I think we are creating a lot of
anarchy. Even the creation of this intelligence services, the factor that really led to the

establishment of security intelligence different from the last special branch because it has no

accountability. They could go to the army. Many army officers were arrested.

I have represented a lot of arrny generals who were arrested, taken to a court martial. They

evidence had been collected by the National Security lntelligence. I think Boinet did a very good

job in tryrng to bring the National Security Intelligence under civilian authority with specific

mandate.

We have already said that the President can establish offices and so on. That argument can be

made in court quite successfully. With the Kenya Armed Forces there, he can establish a

different formation; give it more weapons and everflhing. That is what is happening in

Venezuela, Argentina and Haiti. They were not really a military formation but they were created

by a presidential bid.

We need to protect the major forces that can be accountable to the country in matters relating to

internal and extemal security. That is not to say that under the constitutional or any other law you

cannot legislate and allow the formation of other bodies which can provide police services. I
would be very worried if today we said that the Kenya Wildlife Service can be taken to combat

situation because they are not trained to do that. They are trained in the sense that I was also

trained by the National Youth Service to use weapons and how to attack. It is not a military
formation.

England conquered many countries in the world despite its small population. A lot of it was done

through mercenaries but there was enabling legislation to allow for mercenary formations. Even

in France, many of Napoleon's battles were fought with mercenaries but there was enabling

provisions in the law. I am quite passionate about this because of what happened in the past. If
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ln Italy, there is some confusion there because they are both intelligence and police. Sometimes

one unit of the disciplined forces takes a position which is in direct contradiction with the other

formation. In the USA they had to appoint an officer to co-ordinate the activities of the

intelligence services because everybody was doing things their own way. They said there is no

law that is forcing them to give that information to other forces or even to the president.

In 1982 because of the nature of the ordinary statute that we had in terms of the Armed Forces

Act Moi by an Executive fiat abolished the Kenya Air force and established the 82 Air Force.

This matter was taken to court. I think Mr. Kiraitu Murungi is the one who took the matter to

court because the Armed Forces Act was quite clear on this. I think the judge was liberal rather

than conservative.



we did not have a national defence force and a national intelligence service that falls outside the

system, we will build a banana republic in the end.

The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi): I think Mr.
Orengo has made some very fundamental points. I want to ask one thing because we want to be

very candid here. Which security force raided the Standard Newspapers and KTM Let us be
very clear here that what we are trying to protect in this constitution is for posterity. We want to
be clear that nobody can move in or get power and then at his own whim create a security force
that is personalised to him or her. Secondly, who is really the commandant in the Administration
Act?

Mr. Vice-Chairman: The Minister for Internal Security

The Deputy Prime Minister and Minister for Local Government (Mr. Mudavadi): If it is a

security arm of this nature, if it is a police force, who should be the commandant? Thesc are the
fundamental questions that we are beginning to ask. Apart from where the constitution puts it in
the hands of the President and Commander-in-Chief will we create a situation where the security
forces can be such that there is that kind of rnischief in the Act where a politician can decide how
to deploy them? Let us be clear because we are talking about the future. These are things we
must correct. This will cure because it will recognize these institutions in the Constifution and

there can be a parliamentary Act that can deal with the other details. Let us recognize our
institutions in the Constitution.

The Assistant Minister for Water and Irrigation (Mr. Kiunjuri): I think it is good that we
walk down memory lane. We should not just look at issues that will favour us in one way or the
other. We have had two situations in this country. In 1982 there was an attempted coup.It is the
Air Force then that led the coup. We still had the Kenya Army, the Kenya Navy and the Kenya
Air Force and they were still under the command of the Chief of General Staff. Even afterwards
when Moi renamed the force as "82 Nr Force", it still remained the same structures. Its
command remained the same. Up to now they have not been a national threat. Nothing has
changed. They are still there. Today the Kenya Army, the Navy and the Army are under the
command of the Chief of General Staff who can be picked from any of the three.

That is the most delicate one. It is more important for the Chief of General Staff who can be
picked from any of the three.

That is the most delicate one. It is more important than the police, administration police, the
KWS and the rest. They have been able to co-exist all this time. In 2007 aft.er the general election
there was conflict between the Administration Police and Regular Police. We assume there was
some conflict because nobody has come out clearly to say there was conflict. Therefore, today
we would like to isolate the administration and the regular police. If we are able to fuse the arrny,
navy and the air force, what would be so difficult in us having the regular police, the
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administration police an6 the KWS fused together and they have this Inspector-General under

one command whereby no force is treated as superior to the other. We should still remain with

the Administration police with their Commandant, the Police Commissioner and then you give

them an lnspector-General who will be in charge of the two forces and he can come from either.

He can be appointed from the Administration Police or the Regular Police Force. We do not

want to take any as superior. The head of the administration police is the Minister. The head of

the police is the Commissioner of Police. Who is senior than the other? If we want to abolish

one, then we should abolish the one led by the Commissioner of Police who is under the

Minister. That is the junior partner. Then if you are looking at seniority, the Minister is in charge

of the Provincial Administration and Internal Security.

The Bomas Draft is here with us. It recognized both of them. We were all seated there and we

argued about it. In fact at that time some of us were arguing about scrapping of the

administration police force while some of us said that they should remain and the Bomas team

was informed of this. It let the two organs to continue.

The task force recommended that the two remarn.

The Assistant Minister for Water and Irrigation (Mr. Kiunjuri): Mr. Chairman, this issue

must be looked at collectively by the end of the day if you come to the training of the two'

Administration policemen are trained in a compact maruter. They are more aggressive- If it
comes to war and Maj-Gen. Nkaisserry wants to call for another armed force for assistance, they

will first of all pick the APs before they go to the regular police. ln short, what I am trying to say

is that these two forces are trained and disciplined. If you come to my village in Laikipia, I am

always calling on the DC for the intelligence corlmittee to remove regular police officers and

replace them with AP officers because they are more disciplined than the regular police. So, for

me, I support the deletion of the Kenya police service and replacing it with Administration Police

who my people trust more than the regular police.

Mr. Vice-Chairman: You are moving us towards some compromise.

The Assistant Minister for Water and Irrigation (Mr. Kiunjuri): Yes, Mr. Vice-Chairman.

This is because by the end of the day, this is a subject that will divide us even more. If we are

retaining the armed forces here, then we remove the Kenya Police Services, get another name of
calling the commander like inspector-general or whoever who will be in charge of those other

armed forces and classify who they are without ranking.

Mr. Kioni: Mr. Vice-Chairman, I want to say this but I have not got answers why we are

moving the APs out of this lot. The arguments that there was a shooting that happened in

Mombasa and the other place actually happened recently. It is a fairly recent thing. It is not

something that happened when we were drafting this thing. The number of AP officers who are

out there and who are also informed now about the debate that we have because certainly they
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have knowledge that there is a scction that would want to do away with them, we would need to

handle tliis issue very carefully. Looking at one $oup with a discriminative eye will give us

problems in this country. We had that task force and there was really some huge campaign that

was meant to ask Kenyans to say that they need the two of them merged but it did not come out

that way. They said no. If we now come through the backdoor because this to me is like the

backdoor, I will still achieve what Kenyans said that you do not do. Whatever it is that you have

done nicely in this hall will actually go down the drain. I come from an area that has a lot of
respect for these people and I can tell you that these are the people we call upon when there is a

problem. The regular police forces have their problems and it is not for that reason that I will
come to say that we remove them fiom herc. No! I think the fact that we have the units that are

not functioning well, what we should be doing to enhance them not for purposes of deleting

words because we want to retain the other. That argument will give us problems in this country

and I think I want to concur with hon. Kiunjuri that these two forces need to be handled at per.

We rnay need to recommend an overall person who handles them at the same level but without
none of them being frightened.

The Deputy Prime Minister and Minister for Local Government (Mr. Kenyatta): Mr.

Chairman, if I may, I am not even quite clear what this debate here is all about because it looks

like we are talking at cross-purposes when actually we are not. This is because everything that

has been stated here for the retention of this particular clause that we need to name them is

everything that we agreed when we were saying let us retain number three which reads:-

"In the performance of their functions, the national security organs and every member of
the national security organ shall not act in a partisan manner, further any interest or
political party or cause, prejudice a political interest or political cause that is legitimate
under this Constitution, obey a manifestly illegal order."

4. A person shall not establish an organisation concemed with national security or a

rnilitary or a paramilitary organisation except as provided for by this Constitution or by
an Act of Parliament.

It is already taken care off. The national security organ and we shall be subordinate to civilian
authority and Parliament shall enact legislation to provide for the functions, organisation and

adminiskation of the national security organ. Nobody has a problem with any of the issues that

have been raised here. All we are saying is that national security is also not static and if you lock
yourself today without the recognition of what happens tomorrow. Threats change from time to
time. Today, even if we look at the US, their biggest security organ is homeland security. If they

had locked themselves into a Constitution by saying we can only establish "x" number of units,

where would that entity would have come from because those are the only units that are

available? So, consequently, all I am saying is that in this Constitution, we should not

constitutionalise operations and structures. We should actually leave that to statutes that can
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change from time to time. What we need to Constitutionalise are the fears that an individual can

go and create a force outside this Constitution. We have taken care of that. What we are

interested in is that our security forces will not be partisan politically or otherwise. That is taken

care of. Why then do we want to go into the details of structuring our security apparatus in a

constitution. I am not just looking at this clause in isolation. I want us to continue because

basically we have gone through even stating what the command will look like. Look at all the

clauses that flow from these and really ask yourself: Is this what we want to do to lock our

security structure in the Constitution? Is that what we really are saying we want to do?

Mr. Vice-Chairman: What I am asking as we continue this debate because we really must get to

a point where we can make a decision: Is someone looking at other jurisdictions? We would

want to be informed.

Mr. I(ioni: Mr. Chairman, the information that we have is India, Canada, the United Kingdom

and the US have not locked their formations.

The Minister for Tourism (Mr. Balala): Mr. Chairman, there has been a confusion and cross-

purposes where we are discussing on naming the three critical security organs and also about the

AP. I do not know where it came from.

Mr. Vice-Chairman: For your guidance, we are debating a motion to delete Article 2 (77) (l)
and (2) and the Administration Police is being used as an example of one of those forces that has

not been mentioned here.

The Minister for Tourism (Mr. Balala): Mr. Vice-Chairman, but here we said very clearly that

the Kenya Police and any other policing services where if we have to establish any service

including the tourist police, we can do that but the key security organs need to be clearly defined.

All the mess of insecurity and comrption within the security organs in this country has been

caused because of the structure of the police. That is unaccountability and its weaknesses. That is

why we have all this mess.

Mr. Ombui: Mr. Chairman, from the proceedings, it is not very clear why we need to mention

these names here. If we are tryrng to revamp the previous indisciplined cases with the force, this
one cannot tell anything at all. The problems which have been in the force are serious and

naturally caused by different issues which may not be assisted or solved like trying to name these

armed forces in the Constitution. I think it is very important for us to leave room for flexibility
because it is clearly indicated here that at any given time when need arises that we can just try to
get any force through Parliament. We cannot put everything in the Constitution. A few minutes

ago we have indicated very clearly that we are not including the Teachers Service Commission

(TSC) because of several reasons which were given. So, I feel it is prudent to have very brief
information as has been given in the Constitution without naming all these forces.
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Mr. Chachu: To begin with, I want to change my earlier position. I have heard about this from
earlier speakers and I think it is very important. I think as a nation we are better off if we anchor
it in the Constitution than leaving it to the whims of politicians. They could reaily have their own
centre of interests at times. Because of that reason, I have changed my position. I think we
should anchor it in the Constitution.

Mr. Ruto: Mr. Vice-Chairman, to me, it appears as if the element of the AP seems to be the

main issue of concern there. I want to point out that maybe there may have been some
perceptions or actual commission of excesses by that particular formation at some point.

However, that in my view does not negate its necessity. In the place where I come frorn, it is
prone to conflicts, fights and inter-tribal warfare and the only force that is proactive is the AP.
The force that will quickly stop fighting is that one. These are the people who will walk on foot
for eight to 12 kilometres to stop a conflict running together with the assistant chief. I call the
police until I am fed up. They do not have a vehicle and they only come to collect the bodies and

do post-mortems. The police are unwilling if you are talking about national security especially in
trouble prone areas. I propose that if we have to include that, then you will have to add (d) with
the AP because--- I was part of that argument even at Bomas because of the experience I have.
Even this week, there are problems in Trans Mara and it is the APs that are standing in between
these two groups. The regular police do not even want to take phone calls. What are we going to
do with the far flung areas? Maybe those urban base people are comfortable with the police
because they will only come because of accidents and a few other things and they will put tapes

all over the place but they are very difficult. They will only respond when it is a riot situation and

they want to be given three days notice that there wilt be riot so that they can put on the helmets.
I am saying that if we are to retain those ones, then let us add (d) the AP Police Service
otherwise let us not create a ranking in terms of these services. If there is a problem in the
command, I think that is a question for Parliament to deal with. Ikiwa Bunge tnashtndwa na hiyo,
basi haina kazi!

Ms. Karua: Mr. Chairman, I want to second hon. Isaac Ruto's motion and he has actually taken
words out of my mouth but with joining it with what hon. Kiunjuri had said earlier. I am
suggesting that instead of having (c) and (d), we put it together the Kenya Police and the
Administration Police Service. The reason for doing that is the way hon. Kiunjuri had argued
that they can be two at per but with an Inspector-General. Can they bring harmony?

Mr. Vice-Chairman: In the same marrner that the Kenya Defence forces are organized?

Ms. Karua: I want to say one more thing to add onto what hon. Ruto said. All over the country,
the nearest person to you is your chief. Who backs your chief and assistant chief? It is the AP. If
we are retaining the chiefs, then we cannot be serious that the chiefs be minus the AP. If it is
about co-ordination of the law, you cannot throw out the baby with the bath water. Let us tighten
where we think we have a lacuna. I beg to second.
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The Minister for Justice, Nationat Cohesion and Constitutional Affairs (Mr. M. Kilonzo):

Mr. Vice-Chairman, I have just been examining two Constitutions. The South African one

actually contains it in Chapter 11. There is the security services the same way we have done and

then it is followed by defence, the police and intelligence. In the German one, it is in Chapter XA
provision is also made for and it includes even attacks on the German state or one of the

individual states. I think that personally and I want to declare my interests, my escort is a AP

given to me by Parliament. I am very happy. I was even offered the General Service Unit (GSLf

personnel but I refused. Even if you offered me military police, I would refuse. I support hon.

Isaac Ruto's motion. We speed it up so long as you do not categorise them and each one as its

own system.

The Assistant Minister, Ministry of State for Defence (lt4aj-Gen. Nkaisserry): Mr. Vice-

Chairman, the Minister for Justice has just said something very interesting and important that in

the jurisdiction of Germany, they just talk about defence, intelligence and police. I want to be

understood and follow what hon. Kenyatta was saying in Clause 3 that who are these security

organs. That is why we must mention the defence, national intelligence services and the police.

As it stands now, we should not approach it with emotions because this is an institution we can

strengthen via statutes to govern them. As it stands now, what is the mandate of APs? There is no

mandate because they were a creation of Askari Kanga.

As it stands now, you cannot have an AP station anywhere in the country because really they

have no mandate. They can only arrest if the chief tells them to do this and progressively the

monster called imperial presidency continues to create an army of its own without really any

mandate. As we speak today, there is no mandate in our laws except there is an Act. But what is

their law?

What I want to propose is that we have to have these organs as per 277. I will even go further
and propose if we want to help, because I have nothing against APs, it is only that I do not know
their role. To uplift part 5 bring to (d) and make it other policing services where you can group
all these; KWS, Forest Service guards, and if you want to put APs there I have no problem. The
altemative is we can have a police service with the regular police, with the CID, the GSU, the

APs and the ASTU. This is now if you want to put them like the Armed Forces because I think
that is an area you people want to go. But we cannot have two police services in this country
because this is going to bring conflict.

Mr. Vice-Chairman: Dr. Kosgei! The motion as placed by Mr. Ruto is exactly in the terms of
what you have touched on last.

The Minister for Iligher education @r. Kosgei): I think Maj-General Nkaisserry has actually
said what I wanted to say. There is a bit of suspicion on the APs because of the antecedent. There

was no recognition for them and I feel that if we let them remain hanging without adding them

on the list, the suspicion will remain. That is not to say that I have the experiences that Mr. M.
Kilonzo has with APs. I have exactly the opposite as a matter of fact. I do not know where we
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place the GSU because I have found them more useful than the APs. So, that is my experience.
The APs are all over the country, they are doing a fine job, there is conflict as we keep saying
because there has been no way in which they have been recognized as being legitimate in the
system. Therefore, we should add them on that list if under one command with the police or
whatever but they have to be there so that the suspicion is removed.

Mr. Vice-Chairman: Okay Mr. Ruto! Point of order first!

The Minister for Lands (Mr. Orengo): I thought Mr. M. Kilonzo read to us the structures in
South Africa and Germany. What he denied us are the specific provisions in Germany. Does it
give a blanket provision for the creation of defence forces and the police and other seruices or it
is limited? I am just talking about the two examples he gave.

The Minister for Agriculture (Mr. Samoei): I think we need to move forward. I do not think
anybody here is denying the existence of the AP. I do not think anybody here is saying the AP
should be deleted or anything untoward done to them. I think what we are trying to do here is,
we need to recognize this process. We have said here clearly that they need to submit to civilian
authority. I think for the defence forces, their chain of command is clear and their mandate is
clear; to defend our territorial boundaries. For all forms of police, because they are forces that
deal with security within the country, and we have had issues with the police, that is why we are
talking of reforming the police. We must agree on at least the basics. That one, there must be a
Police Service Commission with civilians in there to provide for how they will operate and to
provide an interface between the populace and the force. These people can hire the lnspector-
General of the police. I do not mind if we are going to say let the AP exist, let the other police
formations exist, but let all of them be under one Inspector-General of police. That will be fine
so that in legislation, we can then provide, if need be, for the individual formations including the
police, the traffic police, including all the other formations.

The Minister for Tourism (Mr. Balala): Moving forward, I want to second the motion which
was provided by Mr. Ruto.

Mr. Vice-Chairman: It has been seconded!

The Minister for Tourism (Mr. Balala): But with the same structure of the Inspector-General
with the formations of other policing.

Mr. Vice-Chairman: Mr. Orengo did you have further information or you requested for further
information? As we wait for this information, I just want remild us that we have three two
motions. We have one by Mr. Kenyatta which was to delete the Article 277 (I) and (2) and
merge the rest of that Article with276. That motion is properly on the floor it was moved, it was
seconded, we have debated it.

Then there is the counter motion by Mr. Ruto, which is to retain that structure as proposed with
amendments that the Kenya Police Service be structured in the same manner as the Kenya
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Defence Forces where various formations of the police force are placed under a single command,
which has also been properly recorded. We need to make a choice between those two motions.

The Assistant Minister for Water and Irrigation (Mr. Kiunjuri): First of all Ms Karua
amended (c) where it reads now "Kenya Police and Administration---"

Mr. Vice-Chairman: Her proposal is merged in the---

The Assistant Minister for Water and Irrigation (Mr. Kiunjuri): But what I want to say, the
way you have placed it is that, it is the Kenya Police Service when it should be Kenya Police and
Administration Police.

Mr. Vice-Chairman: But the principle is essentially the motion by Mr. Ruto

The Assistant Minister for Water and Irrigation (Mr. Kiunjuri): That is the area of conflict,
Chair. Not the details. We will get into those details Mr. Kiunjuri. Mr. Orengo has the floor.

The Minister for Lands (Mr. Orengo): I am proposing, if you are to put the APs in Article 277 ,
then let us look at the formulation of the constitution as it is, the design, because you can see

into 277 (1) (a) (b) and (c). Then if it is not mentioned, there are---

Mr. Yice-Chairman: Mr. Orengo for your information they are mentioned in 288

The Minister for Lands (Mr. Orengo): That is what I am saying. You can look for a generic
name, and use that name under the Kenya Police Service. Then part 2, you can create 280 Sub-
Article 5 or a substantive Article saying the Kenya Police Service, whatever generic name you
use shall consist of the traffic police, the CID---

(Loud consultations)

Mr. Vice-Chairman: Order! Let us listen to this

The Minister for Lands (Mr. Orengo): That is one of the complaints. Mr. Mudavadi cited a
case here.

Mr. Vice-Chairman: Mr. Ruto let us listen to this. We need to make a decision here

The Minister for Lands (Mr. Orengo): The CID with some people in Government raided KTN
and the Police Commissioner said he had nothing to do with it because there was no unified
command. So I am saying when it comes to issues of policing, let us have a generic name and
mention them because when we go to court, a lot of the CID are not doing their work because
they were completely emasculated particularly under the previous Police Commissioner. The
Police Commissioner decided what that formation has to do. So we want to create some
synergies between all these forces and then they can become even the Kenya Internal Security
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Forces or the Public Salety Police. I think that is borowed from South Aflrica. 'fhey use the title
"public safety" and then they have those names.

Finally, I want to say that the formation of the AP, the motivating factor was that the chief had

executive authority. You know actually there was forced labour and for this they needed a force.

In fact there was a time when this was being debated when we were trying to amend the Chief's

Authority Act. Even the PCs were saying in order to enforce their lawful orders; it has to come

out as an order ftom a chief. That is the history and finally, under the police structure if they

arrest you for anything, there must be an entry in the Occurrence Book. Evidence must be

reported in a certain way. I want to say in a petition I was doing in Western Province, it was to

succeed if the police had been in command, but the APs, everything that is recorded did not fall

under the auspices of the APs and if you look at the APs Act even now it does not explain in

length as opposed to the Kenya Police what are their core duties, their relation to the general

police.

Something else that Mr. Kenyatta said and indeed I support him, there is this thing called

national interest. Like the Americans will tell you, they went to Afghanistan to secure American

national interests. I think you need some broad objective saying that one of the objects of the

security organs is to secure the national interests and this is a theory in govemance, a political

theory, and it exists in many countries, which the duty of the security forces is to secure national

interest. Under (c), I am sure we can have a generic name, either the Kenya Intemal Security

Services or the Kenya Public Safety Services and then under (2) you dig in the question of
protecting national interests and then when you go beyond, you define which ones those are.

Mr. Vice-Chairman: Like it has been done for the National Defence Forces in Article 280.Mr.

Kenyatta for purposes of compromise, for purposes of moving to the middle, would you

withdraw your motion so that we focus on Mr. Ruto's motion?

The Deputy Prime Minister and Minister for Finance (Mr. Kenyatta): I have no problem. But
I want this put on record.

Mr. Vice-Chairman: Put that on record!

The Deputy Prime Minister and Minister for Finance (Mr. Kenyatta): i honestly believe that

we are not doing the right thing and I just want to say that in the interest of compromise, yes, I
witl withdraw but I want to object. I do not believe that in this Constitution we should be dealing

with structures. We should leave that to statutes and I want to maintain that position.

Mr. Vice-Chairman: Thank you, you can object after the mongrel is born, it is not born yet.

Now please give us the information and then we need to make a decision on this.

The Minister for Justice, National Cohesion and Constitutional Affairs (Mr. M. Kilonzo):
Let me start with South Africa, title (2) Police Section 205,206 refer to 7, refer to even

municipai police services, their establishment leave alone the national police. The German one,

Article 87 (a) starts with Armed Forces, their establishment, then the administration of the armed
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forces, it goes on to refer to the police forces themselves and also federal border guards and then
further on Article 115 (a) it makes specific references to the state defence also rrirrg the police.
So what Mr. Orengo is saying is right.

The German one is very elaborate on this. The South African one is; title one chapter 7 says the
defence force must be structured and managed as a disciplined military force.

Mr. Vice-Chairman: But it does not break it down? Can you pass this paper to Mr. Kenyatta
please just for his information. Now for purposes of moving forward t want to request a motion,
your motion has been varied severally especially with further amendments by Mr. Orengo. .tvtr.
Orengo would you offer to move that motion attracting all the composites. Mr. Orengo please!
We are crafting something uniquely Kenyan. The German that is more explicit that is what he
said. Let us move forward. Order! We are making progress, one motion has pulled off the floor,
we have one motion by Mr. Ruto. It has been modified by Mr. Orengo. Can we have some order
please! We are building a compromise and a compromise will include modifications. I want a
motion that can bring us together.

Yes Please Mr. Ruto!

Mr. Ruto: I want that to propose that (C) be reversed to read the Kenya Administration and
Police Services or alternatively the Kenya Internal security Services.
Mr. Vice-Chairman: Then complete that motion. Order please! Let us make a decision here.
Mr. Ruto please make that motion in its entirety.

Mr. Ruto: That we add to 277 I (c) that we re-word it as the Kenya Intemal Security Services---

Mr. Vice-Chairman: To be structured in like manner as the National Defence Forces.

Mr. Ruto: Those are details now. Those will be details.

Mr. Vice-Chairman: But is that principle. That is the principle I want us to adopt. I want it
seconded. Ms Karua seconds.

Ms. Karua: I second and then we specify the two below that.

Mr- Vice-Chairman: Is that motion carried? That motion is carried. Let us move forward then.
Then that means that when we come to Article 285 sub Article 2--- yolhad something on sub
Article 2. Please pass the microphone to Mr. Orengo. You had something on national interests?

The Minister for Lands (Mr. Orengo): I wanted a phrase there, it can come in the beginning, in
the middle or the end but one of the objects should be to secure national interests. fnai gives ttre
govemment some leeway if there is a conflict that is not purely military or civilian, th-at it can
use all the military and police formations for purposes of securing national interests.

Mr. Vice-Chairman: Just look at Article 276 (L). Would that take care of that?
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The Minister for Lands (Mr. Orengo): Then, I would suggest that, probably, we go back to
Article 276 andbe definitive and say: "and national interest."

Mr. Vice-Chairman: Article 276 was recast as amended by hon. Musila's Motion. But because

of national interest, it was still carried.

The Minister for Lands (Mr. Orengo): I just want a reformulation.

Mr. Vice-Chairman: Can we look at it as it is now?

"276. (1) National security is the protection of the territory of Kenya, its people, their

property, rights and freedoms, and other national interests against internal and external

threats."

I am asking whether it can be covered there.

The Minister for Lands (Mr. Orengo): It is covered partly by the use of the word "other." So, it
is a bit restrictive and if you are specific, anything defined as national interest.

Mr. Vice-Chairman: So, we remove the word "other" and "national interest." Would that, then,
take care ofyour concern?

The Minister for Lands (Mr. Orengo): Okay.

The Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserry): You know, Mr.
Vice-Chairman, Sir, territorial integrity is a primary interest; sovereignty is an interest, security
of our people and their property is an interest. So, other interests will fall in very nicely if you
leave that because in all those, we are securing our interests; territorial integrity, sovereignty,
security of our people and their property is an interest and other interests which may--- Human
rights or all these other things. So, to me, if we left other national interests, it will really feel nice.

Mr. Vice-Chairman: It is acceptable. Let me come back to Article 277 (l). Can I have someone
to propose the adoption of this Article as amended?

Ms. Odhiambo: I propose the adoption of Article 277 (l) as amended.

Mr. Vice-Chairman: I want a seconder for that.

Ms. Noor: I second.

Mr. Vice-Chairman: Ms. Noor has seconded. Is that carried?

Hon. Members: Yes!

Mr. Vice-Chairman: Article 277 (l) is carried.
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Article 277 (2) states: -

"(2) The primary object of the national security organs and security system is to
safeguard the well-being of the people of Kenya and their property and rights and

freedoms, and the sovereignty,peace, national unity and territorial integrity of Kenya."

Which I had indicated is very similar to Article 276 (I).

The Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserry): (Off record)
Article 276 (l) is---

Mr. Vice-Chairman: Motion to adopt Article 277 (l). Maj-Gen. Nkaisserry who seconds that.

The Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserry): (Off record)

(Loud consultations)

Mr. Vice-Chairman: We adopt Article 277 (l). It is Article 217 (2). I am sorry. Who will
propose the adoption of Article 277 (2)? William, do you second?

The Minister for Agriculture (Mr. Samoei): I second, Mr. Vice-Chairman, Sir.

Mr. Vice-Chairman: Is that carried?

Hon. Members: Yes!

Mr. Vice-Chairman: That is carried.

The Assistant Minister, Ministry of State for Defence (Mr. Musila): Mr. Vice-Chairman, Sir, I
would like to request that we go a little bit behind because I did not get that we changed "c"---

Mr. Vice-Chairman: 27 7 (l)(c)?

The Assistant Minister, Ministry of State for Defence (Mr. Musila): Yes.

Mr. Vice-Chairman: Let us see the whole of 277 (l).

The Assistant Minister, Ministry of State for Defence (Mr. Musila): I am talking about that
C

Mr. Vice-Chairman: The Kenya Intemal Security Services.

The Assistant Minister, Ministry of State for Defence (Mr. Musila): What is the basis on
which we agreed on that? Because I do not want to join that---

Mr. Yice-Chairman: Let us ask the question, please?

The Assistant Minister, Ministry of State for Defence (Mr. Musila): We want now to join the
Kenya Police and Administration Police as one?

Hon. Members: No!
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Mr. Vice-Chairman: No.

'fhe Assistant Minister, Ministry of State for Defence (Mr. Musila): What do we rvant to do?

Mr. Vice-Chairman: Can I---

The Assistant Minister, Ministry of State for Defence (Mr. Musila): I need to be clear, Mr
Vice-Chairman, Sir.

Mr. Vice-Chairman: Ms. Karua, please, just explain this?

Mr. Kioni: Mr. Vice-Chairman, Sir, before Mheshimiwa says, that, to me, is actually a merger.

Mr. Vice-Chairman: It will be explained.

Ms. Karua: It is the "Kiunjuri" style; it is not a merger.

Mr. Kioni: It is!

Ms. Karua: Just the way we have the army; under the Kenya Defence Force, we have the army,
the navy and the air force. Now under the Kenya lntemal Security Services, we will have two
sub-heads: The Police Service and the Adminishation Police Service, each with a separate
commander but with an Inspector-General overall for both of them.

Mr. Vice-Chairman: Mheshimiwa Musila, look at Article 277(l) (a) and then jump to 280,
which then amplifies Article 277(l)(a) by providing you the three different formations under
separate commands but directed by the Chief of General Staff. That is the kind of arrangement
we have adopted. We will have the Kenya Internal Security Services where the regular Police
and the Administration Police Service will be separate.

Ms. Karua: But under one lnspector-General.

Mr. Vice-Chairman: But under one lnspector-General as the commandant. Is that okay, hon.
Musila?

'fhe Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserry): But, Mr. Vice-
Chairman, Sir, just a little bit. Then, it should not be Kenya lnternal Security Services; it should
be Kenya Intemal Security Service. Then you put the police and the AP down.

The Assistant Minister, Ministry of State for Defence (Mr. Musila): I can see a problem!

Mr. Yice-Chairman: Kenya Defence Forces

The Assistant Minister, Ministry of State for Defence (Mr. Musila): I can see a problem!

Mr. Vice-Chairman: But you will have one police service. This is fine.

The Assistant Minister, Ministry of State for Defence (Mr. Musila): But there is a problem.
There is a problem I want to point out.

Mr. Vice-Chairman: Can we move forward, please?

145



Mr. Ruto: On a point of order, Mr' Vice-Chairman' Sir'

Mr. Vice-chairman: which point of order, Isaac? we have moved forward! we have adopted

Article 277(L) and Alticle 277(2). Can we move forward to Article 277(3)?

..(3) ln the performance of their functions, the national security organs and every member

of the national security organs shall not-

(a) act in a Partisan manner;

(b) further any interest of a political party or cause;

(c) prejudice a political interest or political cause that is legitimate under this

Constitution; or

(d) obey a manifestly illegal order'"

The Minister for Foreign Affairs (Mr. wetangula): Mr. Vice-chairman, Sir' part "c"' in lrly

estimation, has no meaning. AIld "d", an illegal"order is an illegal order' It does not have to be

manifestly

Ms. Karua: Neither does it have to be in the Constitution'

TheMinisterforForeignAffairs(Mr.Wetangula):Yes,neitherdoesithavetobeinthe
Constitution. So, we delete "c" and "d"'

Mr. Vice-chairman: You move for the deletion of "c" and "d" and the retention of Article

277(3)(a) and (b)?

The Minister for Foreign Affairs (IvIr' Wetangula): Yes'

The Minister for Tourism (Mr' Balala): I second'

Mr. Vice-Chairman : Mheshimiwa Balala seconds !

The Minister for Lands (Mr. Orengo): Mr. Vice-chairman, Sir, this is for the protection of the

armed forces themselves; it is not forih" purposes of the public' So that-if he disobeys an order

which is illegai, it has a constitutionat foundaiion. I think part of the problem that we have had in

Kenya over the y".. lr, again,going back to the KTN raid, it was police officers obeying illegal

orders. But the 
"or."qr"n".. 

ofllroU"ying that order or. if you fa11, you fal1 out of favour - like

Kamau did - the State now resorted to pi*itfting him instead of the political class' So' this is

really for the protection of the armed fo.""s. And you know there are rules of engagement and all

that, and that will flow from this general provision for the protection of the armed forces'

Mr. Vice-Chairman
"manifestly''?

So, can we then carry 3 with the amendment of "d"' removing

Ms. Karua: Mr. Vice-Chairmarr, Sir, you See we have said they will submit to civilian authority'

So, we are actualry teling them to obey because civilian authority is represented by the political

t-
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class. The moment you say that, then you bring in the illegal orders and you are leaving the

armed fbrces at the mercy of people who may interpret for them differently. Let us remove

debate; debate belongs to the court where one will be saying "The order I disobeyed was illegal."
You see? If you bring debate into the Constitution---

(Loud consultations)

Which constitution has this ciause?

The Minister for Lands (Mr. Orengo): Now, look at it; the Rome Statute is part of Municipal
law in Kenya, whether you like it or not. The Rome Statute makes the L:rternational Criminal
Court, a local entity, to the extent that the Statute provide. And there, clearly, there are

provisions of this nature which it does not harm for the protection of those in junior positions

who get into situations like the KTN raid and you are told that you must obey first and then---

Ms. Karua: But since---

Mr. Vice-Chairman: Order!

Ms. Karua: Mr. Vice-Chairman, Sir, he intemtpted me!

Mr. Vice-Chairman: Ms. Kama, you still have the Floor.

Ms. Karua: Because what hon. Orengo is saying may be so, but the moment you bring in the

debate of what is an illegal order, the Force Standing Orders tell the police exactly what to do in
different situations. So, let us not introduce anything else to them; the Force Standing Orders is
enough for them and let us leave the rest for debate in a court of law. Otherwise, it will no longer
be a disciplined force; it will be the argument force.

Mr. Vice-Chairman: I want avery definite proposal on how to deal with part 3.

The Minister for Foreign Affairs (Mr. Wetangula): I propose the deletion of "c" and "d"

Mr. Vice-Chairman: You propose the deletion of "c" and "d"

The Minister for Foreign Affairs (Mr. Wetangula): Yes.

The Assistant Minister for Water and Irrigation (Mr. Kiunjuri): Mr. Vice-Chairman, Sir, I
want to support because of only one reason---

Mr. Yice-Chairman: Order, please! You are supporting what?

The Assistant Minister for Water and Irrigation (N{r. Kiunjuri): Deletion. We already have

the Bill on Human Rights. I am looking at a situation whereby there is an Al-Qaeda member who
has the right to life, as enshrined in the Constitution. Therefore, if I command you today that

"This is an Al-Qaeda guy, I want you to shoot him down," you can argue the same basis in court;

that, that is the reason why you disobeyed - because that gentleman had the right to live - and

then you let him go. I agree with Ms. Karua that it will no longer be a disciplined force. The

authority in the armed forces will be questionable.
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And these days, Mr. Vice-Chairman, Sir, Kenyans are very fond of litigation. People will decide
to disobey orders and there will no longer be discipline in the forces.

(Loud consultattons)

Mr. Vice-Chairman: Order! What is the problem with "c"?

The Assistant Minister for Water and Irrigation (Mr. Kiunjuri): Mr. Vice-Chairman, Sir, it
reads clearly. For me, f do not have a problem with part "c";I have a problem with part '(d" -
"To obey a manifestly illegal order."

Mr. Yice-Chairman: Part"c" is okay?

The Assistant Minister for Water and Irrigation (Mr. Kiunjuri): For me part "c" is okay. I
have a problem with part "d".

Ms. Odhiambo: Mr. Vice-Chairman, Sir, I have no problem part "c" and "d". I would want to
focus especially on part "d". very recently, I think most of us saw a situation where when there
were riots over this Jamaican guy, then one of the police, who is a Muslim, was being forced to
attack, together with the public, fellow Muslims. He refused and he has been fired. So, how do
you protect

An hon. Member: (Off record)

Ms. Odhiambo: He was being forced to do--- That is an illegal order! How do you ask---

An hon. Member: (Off record)

Ms. Odhiambo: No, no, no, no! Let me just explain!

Mr. Vice-Chairman: Order! Let her have her say!

Ms. Odhiambo: Let me explain how it is illegal. If you, as a police follow order to quell a riot as
the police alone, that is okay. But when you, as a police, get civilians to go and attack other
civilians, that is manifestly illegal! Why are you following such orders? So, I do not support the
deletion.

Mr. I(ioni: Mr. Vice-Chairman, Sir, I want to record my objection to all this. One, is that when
we went to Article 277 (c), that is a merger. Something that has been objected to by Kenyans out
there. Two, when we get that example; we have heard a lot of examples that he is giving us the
examples as to why this section is crafted this way. The issue of the KTN raid has been
mentioned repeatedly. Now, we have the issue of the Jamia Mosque with somebody being told
by Kenyans "Go and attack" and we want to put it in the Constitution so that when he is next told
by Kenyans to "Go and attack" other Kenyans, he does not go. If that is what has informed the
crafting of this Section, then we have it all wrong!

Mr. Vice-Chairman: Mheshtmiwa Kioni, with all due respect---
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Mr. Kioni: Part "c", to me, does not seem to make any meaning. And I hold that, one, my
objection be registered on what we did - merging the Kenya Police and the Administration
Police. That is against the will of Kenyans. Two---

Mr. Vice-Chairman: But we have really not merged---

Mr. Kioni: I take it as a merger and, for that reason, I want my objection registered

Mr. Vice-Chairman: Okay.

Mr. I(oni: Then, three, if we are not deleting parts "c" and "d", I want my objection registered
also.

The Minister for Agriculture (Mr. Samoei): Mr. Vice-Chairman, Sir, for us to make progress, I
think part "c" looks fu.rny. If you talk about a political interest, that is very subjective. You
know, you do not know what that is. I would propose that we accept that we delete both parts "c"
and "d." Let us remove those two.

Mr. Vice-Chairman: Do we, in the interests of moving forward delete both parts "c" and "d"?

An hon. Member: Yes.

Ms. Karua: (Off record)

(Loud consultations)

Mr. Vice-Chairman: Order!

The Minister for Lands (Mr. Orengo): Mr. Vice-Chairman, Sir, what is happening may not be
taken seriously because, probably, the way it falls in place may not be very clear. But I have
gone to court in many cases affecting police officers who have been dismissed. If you look at the
formulation of the Police Standing Orders, you know the ordinary police off,rcers really do not
have a say; and some are for very innocent positions! I will inform you that nearly all the cases I
have done against the actions taken by either the Police Commissioner or the Police Service
Commission have been nullified by the courts. Because if you look at the situation in which
these standing orders were made, they were made for a colonial police where the police officers
were expected to obey orders coming from superiors, whatever the consequences of those orders.
And I think since we are talking about reform of the police force, we must have something in the
Constitution because I was asked the question: "Okay, you are talking about the Police Standing
Orders, but where does it flow from?" even if you look at Section 86 which talks about the
disciplined forces, which secures some of their rights, like disciplined forces have still got
protection against torture and life. Why is it that even the secure protection of the law is not
definitely mentioned in a formulation that can give an ordinary askaris who may be sacked for
reasons which are not appropriate? I will plead with you that this stays.

Mr. Vice-Chairman: Okay. I want us to bring this to a close.

Mheshimtwa Wetangula, please, help us bring this to a close. What is the problem with stopping
these fellows from obeying illegal orders?
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The Minister for Foreign Affairs (Mr. Wetangula): Mr. Vice-Chairman, Sir, you know very
well, as a lawyer, that we interpret--- In fact, what amounts to an illegal order is a long debate;
long, long debater'!'These are matters that should go to legislation and to Police Force Standing
Orders that will define what illegal orders are. But these are not things for the Constitution!

Mr. Vice-Chairman: So, then, can we make a decision?

The Minister for Foreign Affairs (Mr. Wetangula): Mr. Vice-Chairman, Sir, part "c"---

Mr. Vice-Chairman: Do we delete parts "c" and "d"?

Hon. Members: Yes.

Mr. Vice-Chairman: Is that carried?

Hon. Members: Yes.

Ms. Karua: Wachana na "d"!

Mr. Vice-Chairman: Just hold on! Let u get some direction from the Chair.

Mr. Chairman: I needed some input on something a bit different so I could have your fwo
minutes. There is some story developing that we have completely collided on the Kadhi's courts
and we could not agree. There is a story in the media going on - I was just called by Ms. A.
Abdalla who is in Nairobi - and that we had have a major disagreement on the Kadhi's courts
that we have called two experts; one Muslim and one Christian. So, I wanted some decision on
this.

We have agreed but as usual we did not want to give them details when we went to talk to them
with Mr. Namwamba. We just told them that we have dealt with these chapters and most of the
issues are agreed and we are moving forward. It is a rumour! I think it is the same one that came
with the SMS but now it has gone further and the media seems to say that somebody in the
meeting has told thern that there was a disagreement and we have called experts tomorrow.

Mr. Vice-Chairman: That is exactly what we told them: Those are the words we used.

Mr. Chairman: I thirk the one that went live with it was Citizen so I have asked the Citizen to
come. I needed to talk to you before--- (Off record)

I do not think it is the Committee!

Mr. Vice-Chairman: We need to conclude and go for dinner, can we then allow the Chair to
address the---

Mr. Chairman: I would like Mr. Namwamba with me when I am doing that.

Mr. Vice-Chairman: Please let us make a decision on this. Lead us to a decision Maj-Gen.
Nkaisserry.
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The Assistant Minister, Ministry of State for Defence (Maj-Gen. Nkaisserry): Wlien you look
at 3, in the perfonnance of their functions, the national security organs and eveiJP.-nember of the
national security organs shall not--- We should not read this thing in isolation. We should read
that in the main statement; shall not obey a manifestly illegal order, meaning we are not only
talking about the police here. We are talking of defence. I can wake up tomorrow and say:
"Attack so and so!" and there is no proper order; it is an illegal order. So, you can delete (c), I do
not care but (d) is very dangerous.

Mr. Vice-Chairman: Mr. Wetangula, please lead us to a compromise!

The Minister for Foreign Affairs (Mr. Wetangula): Although I do not know what he means, I
can let it pass but (d) is open to all manner of interpretations. Let us leave it out so that it is
found; if it is the Army, it will be in the Armed Forces Act, Cap.99, if it is the police it will be in
the Police Act and the---

Mr. Vice-Chairman: Can we live without (d)? Can we carry Article 3 as amended by deleting
(d)?

flon. N{embers: Yes!

Mr. Vice-Chairman: Is that carried?

The Assistant Minister for East African Community (Mr. Munya): I want my objection to be
recorded for including (c) because it does not mean anything to me and I also object to the
merging of the police forces.

Mr. Vice-Chairman: That is noted!

The Assistant Minister for East African Community (Mr. Munya): I am recording my
objection to both of them.

Mr. Vice-Chairman: That is recorded! Can we move forward?

The Assistant Minister, Ministry of State for Defence (Mr. Musila): Mr. Vice-Chairman, Sir, I
regret that I have to record my objection on 277 (l) (c). That to me would be dangerous because I
do not think we are doing the right thing.

Mr. Vice-Chairman: But really we have not merged the two forces

Mr. I(ioni: It amounts to that!

The Assistant Minister, Ministry of State for Defence (Mr. Musila): When you talked about
one command of Director-General---
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Mr. Vice-Chairman: Is the Army and the Navy one thing?

'fhe Assistant Minister,-Ministry of State for Defence (Mr. Musila): This is different because
if it is the AdministratioriFblice (AP), someone said you need the PC and DC to have command
over those people. If we are having---

Mr. Vice-Chairman: The objection is taken!

Mr. Kioni: Mr. Vice-Chairman, Sir, my objection!

Mr. Vice-Chairman: Your objection was taken!

Mr. Kioni: Mr. Vice-Chairman, Sir, I want it officially recorded that I have also objected to that
merger of (c); I think we should not hoodwink each other here. That is a merger! I have objected
to (c) ---

Mr. Vice-Chairman: That objection is already on record! Mr. Kioni, you are being repetitive!

Mr. Kioni: I also object to the lack of deletion of (c) and (d). There is mischief in what we have
done!

Mr. Vice-Chairman: Okay! Just record your objection! Your objection is taken! So, do you
want us to re-open 277(c)? We do not have to threaten each other with the Press! The Press is
already running amok without your incitement! We do not have to----

(Loud consultations)

Order! We have been working in a very good atmosphere and I do not think there is need for any
threats about the Press. The Press has already decided to play games. We have recorded
objections. We have had a tradition that any proposal adopted can attract an objection and the
objections are on record. We have recorded three objections to 277(1) (c). Those objections are
on record. Tomorrow when we get into the details of discussing how that Internal Security
Services is supposed to be amplified, we will revisit those issues. But I want us to move forward;
1177(4):-

"A person shall not establish an organization---

Ifon. Members: No!

Mr. Vice-Chairman: Deletion of (d)? Can you put that on record?

The Minister for Lands (Mr. Orengo): I am objection to the deletion of 277(3)(d)l

Mr. Vice-Chairman: Maj-Gen. Nkaisserry also objected to that!

Ms. Odhiambo: I am also objecting to the deletion of 277(3) (d)l
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Mr. Vice-Chairman: Okay! So, let us move forward! So 277(3) (d) has attracted five objecticilrs

but the Motion is carried. j.:
Mr. Ombui: Mr. Vice-Chairman, Sir, I think it is my riglrt to rucord my objection as regs'rds

217(l) (c), the merging of the fwo police fbrces. I tlo not know the proc;ess oidoing it so I alst'

object to the same.

Mr. Vice-Chairman: Okay! Let us move on: (4) A person shall not establish an organization

concerned with national security or a military or paramilitary organization except as provided fbr

by this Constitution or by an Act of Parliament. Is that okay? Who proposes?

(Ms. Odhiambo proposed and Mr. Chaclru seconded)

That is carried!

(5) l'he natiolal security organs shall be subordinate to civilian authority. Who proposes?

(Mr. Samoei proposed and Mr. Wetangula seconded)

That is carried!

(6) Parliarnent shall enact legislation to provide for the functions, organization and

adrninistration of thc national security organs.

(Mr. Kazungu proposes and Ms- Karua seconds)

I want a proposer for adoptiot of 277 as amended'

(Ms. Karua proposed and Mr. Kazungu seconded)

'fhat is adopted! Is 277 carried as amended?

Hon. Members: No! Subject to the objections recorded!

Mr. Vice-Chairman: Okay! I now move that we take a break, have dinner and complete this

Chapter 15 on National Security tomorrow. That will be our first order of business tomorrow

morning or do you want us to come back and finish or do you want us to finish and go for

dinner?

,. Could we start tomorrow at 8.30 a.m. instead of 9'00 a'm'? We ale adjourned!
t''.

(The Committee adjourned at 8.35 p'm')
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