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PREFACE

ESTABLISHMENT AND MANDATE OF THE COMMITTEE

Articlc 124 (1) of the constitution of Kcnya provides that each IIousc of Parliamcnt may

cstablish committecs and shall makc Standing Orders for the orderly conduct of its

proccedings, including thc proccedings of its committecs'

Parliamcntary committces considcr policy issucs, scrutinizc thc workings and expenditurcs

ol'thc National and County (iovernmcnts, and cxaminc proposals lor legislation.'l'hc cnd

result of any proccss in Committecs is a report, which is tabled in the Housc for

consideralion.

l'he Scnatc Standing Committcc on I.'inancc and tludget is established undcr Scction 8(l)

of thc public l.'inance Managcmcnt (PIrM) Acl, 2012 and standing ordcr 228 of the Scnatc

- Standing Orders and is mandatcd to-

- a) invcstigatc, inquire into, and rcport on all matters rclating to coordination, control,

and monitoring olthc county budgcts and cxamine -

i. the Budget Policy Statement prcsentcd to thc Scnate;

ii. thc rcport on the budget allocatcd to conslitutional Commissions and

indcpcndcnt officcs;

iii. thc Division ol I{cvcnuc l}ill, the County Allocation of Revcnuc I}ill, the

County Govcrnmcnts Additional Allocations Bill, and the cash disburscmcnt

schcdulcs for countY govcrnments;

iv. all mattcrs related to rcsolutions and Bills for appropriations, the share of

national rcvenue amongst the countics, mattcrs concerning the national

budget, including public hnancc and monctary policics and public dcbt,

planning, and devclopmcnt policy; and

b) Pursuant to Articlc 228 (6) of thc Constitution, to cxaminc the report of the

controllcr of Budgct on thc implcmcntation of thc budgcts of county governmcnts.



MEMBERSHIP OF THE COMMITTEE

Irollowing thc constitution of thc Standing Committccs of thc Scnatc o[ thc 'l'hirtecnth

(13,h) Irarliamcnt on'l'hursday, 13th October, 2022, the Scnatc Standing Committce on

Iiinancc and Iludget as currently constitutcd comprises thc following Mcmbcrs-

1) Scn. (Capt.) Ali Ibrahim Roba,ITGII, MI'> - Chairperson

2) Scn. Maurccn'l'abitha Mutinda. MP - Vice-Chairperson

3) Scn. (Dr.) Iloni Khalwalc, CBS, MP - Mcmber

4) Scn. Joycc Chcpkoech Korir, MI' - Mcmber

5) Scn. 'l'abitha Karanja Kcrochc, MP - Mcmbcr

6) Scn. Mohamed Iraki Mwinyihaji, MP - Mcmbcr

7) Scn. I{ichard Momoima Onyonka, MP - Mcmbcr

8) Scn. Shakila Abdalla Mohamcd. MP - Mcmbcr

9) Scn. I:ddy Gichcru Okctch, MI'} - Mcmber
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CHAI RPERSON'S FOREWORD

'l'hc Irqualisation lrund (Administration) Ilill, 2023 (Scnatc Bills No. 14 of 2023) was

published via Kcnya Gatettc Supplemcnt No.44 of l2th April, 2023 and rcad a Irirst Timc

in thc Scnatc at its sitting hcld on 'l'hursday, 4th May, 2023.1'hcrcaftcr, pursuant to standing

order 145 of the Scnatc Standing Ordcrs, thc Ilill was committcd to thc Standing

Committce on Iiinance and lludgct for considcration.

'l'hc llill proposcs to cstablish administrativc structurcs for thc managcmcnt of thc

Ilqualisation Irund. 'l'his will ensure cffcctivc and cfficicnt mcchanisms are in placc lor

smooth implemcntation or utilisation of thc fund.

'l.he liqualisation Fund is cstablishcd undcr Articlc 204 otthc Constitution' Articlc 204(1)

ol'thc Constitution providcs that in each financial ycar, thcrc shall be paid into the Irund at

lcast onc-halfpcrccnt ofall rcvcnuc collcctcd and calculatcd on thc basis ofthc most rcccnt

audilcd accounts approvcd by thc National Asscmbly.

'l'hc Irund may only bc uscd to providc basic services such as watcr, roads, hcalth facilitics,

and elcctricity to marginalised arcas to thc cxtent nccessary to bring, so far as is possiblc,

thc quality ofthosc scrviccs to thc levcl gcncrally enjoycd by thc rcst ofthc nation.

It is worth noting that the IIigh Court, in thc casc Pctition No.272 of 2016, dcclarcd thc

2015 Guidclincs on administration olthc Irund as unconstitutional. This was based on the

argumcnt that the 20 l5 Guidclincs had not provided for the role of county govcrnmcnts in

the managcmcnt of thc |und and thc implcmcntation of projccts undcr the Irund, yct

countics arc the units of cxpcnditure of thc Equalisation Fund. Ilowcvcr, later, through a

multi-agcncy cffort, the Public Irinancc Managcmcnt (llqualization Irund Administration)

Rcgulations, 2021 wcrc dcvclopcd and approvcd by Parliamcnt. Sincc 202l,thc Fund has

bccn administcrcd by a lloard cstablishcd pursuant to Rcgulation 4( 1) of thc Public Financc

Managcmcnt (lJqualization l"und Administration) Rcgulations' 202 1'

6



'l'hc lrqualisation Iund (Administration) Ilill, 2023, minors thc cxisting Public Financc

Managcmcnt (ltqualization |und Administration) Rcgulations, 2021 , and proposes to the

cstablishmcnt of an liqualisation |und Advisory tloard comprising ol a Chairpcrson

appointcd by thc Cabinet Secretary for thc National 1'reasury, the Principal Sccrctarics for

l.'inancc and Dcvolution, a rcprcsentativc of pastoralist communities nominatcd by the

National Asscmbly, a represcntativc nominatcd by the Senate, thc Controllcr of Budgct,

one person nominated by Council of Governors and a represcntativc of thc Commission on

Rcvenuc Allocation (CRA).

l'hc llill obligatcs thc Iloard to, intcr alia-

a) Appraisc and cvaluatc projects proposcd undcr thc workplans.

b) Makc rccommendations on thc priority arcas rcquiring financing and

implcmcntation in accordancc with the workplans.

c) Ovcrsec, in consultation with thc County (iovcrnmcnts, thc implementation of the

projccts to cnsurc compliancc with the Constitution.

d) Monitor and cvaluate projccts implemcnted by thc bencliciary county govcrnments.

'l'hc Chicf lixecutive Committec (CIIC) Mcmber responsiblc for Finance in a bcneficiary

county is requircd to prcparc and submit a report to thc Iloard sctting out the

implcmcntation status of projccts financcd by the l;und.

'l'he Ilill proposcs that cach county shall cstablish a County'l'cchnical Committcc which

shall bc rcsponsiblc for approving all projccts financed by thc l"und. I"urthcr, the sub-

county tcchnical committcc whosc lunctions shall be 1o cvaluatc and prioritizc

dcvelopment proposals and prcparc quarterly rcports on funds rcccivcd and projcct

implcmcntation status for submission to county technical Committec. 'fhc projcct

idcntification and implcmentation committcc will identify and prioritize projects in

bcncficiary countics, preparc and submit proposal to sub-county tcchnical committcc and

providc oversight on projccl implcmcntation.
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Considcring thc dclays thal have takcn placc in operationalization and disburscmcnt from

thc liund and that thc last appropriation Ilill for thc rclcasc of funds was madc in 2018' the

Ilill proposcs that, pursuant to Articlc 204(7) of the Constitution, thc term of thc l"und bc

cxtcndcd by a furthcr fixed pcriod oftcn (10) years.

During considcration of thc tlill, thc Committec, pursuant to Articlc I l8 of thc Constitution

and standing ordcr 145 of thc Scnate Standing Orders, invitcd mcmbcrs of the public to

submit vicws on the Bill. Irurther, thc Committcc held consultative mectings with kcy

stakcholdcrs. 'l'hc submissions by thc tollowing institutions arc attachcd in this rcport-

a) 'l'hc National 1'rcasury and Ilconomic Planning;

b) 'l'hc Councilof Govcrnors (CoG);

c) 'l'hc Commission on Itcvcnuc Allocation (CRA); and

d) 'l'hc National Gendcr and lJquality Commission (NGITC)

Committee Observations

Ilaving considcrcd thc Ilill and submissions from the stakeholders, thc Committce made

sevcral observations, including -

a) Givcn that thc projcct implcmcntation will takc placc in marginalised arcas

identificd within Countics, thc rcprcscntation of thc county govcrnments on the

Iiqualization Irund Advisory lloard and tcchnical committccs was inadequatc

comparcd with thc national governmcnt rcprcscntation. 'l'hcrcforc, there was nccd

for adcquatc reprcscntation of county govcrnments through thc Council of

Govcrnors. 'l'his would boost thc county govcrnmcnt's cngagcmcnt in thc

administration of the Irund.

b) 1'hc Commission on Rcvcnuc Allocation should providc a clear dcfinition of thc

tcrm "marginaliscd areas" in devclopmcnt of the'Ihird policy on marginalisation'
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c) 'Ihc Ilill should bc explicit on thc flow of funds. 'l'hcrcforc, bencficiary counties

shall opcn spccial purpose accounts at thc Ccntral Bank of Kcnya into which

appropriated and allocatcd funds shall bc transferrcd.

d) 'Io ensurc cfficient utilisation and seamlcss implcmentation ol thc l"und, thc

Ilqualisation |und should only be utiliscd indirectly as conditional grants to

Count ics

c) 'Ihc Bill had not provided for conduct of mectings olthe lloard, thus thc bill should

providc for mcctings of thc Iloard; frequency of mcetings, noticc of mcctings'

quorum ofconduct ofbusincss, chairpcrson ofthc mcctings, voting, proccdure for

mcetings and attendancc of othcr pcrsons to lloard mcctings.

f) 'Ihe Advisory Iloard should establish all thc technical committces as opposcd to it

bcing donc by the County Commissioner.

Committee Recommendation

' 'l'hc Committcc having considercd thc Bill rccommends that thc Scnale approvcs

the Ilill with amcndmcnts.
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CHAPTER ONE

ovERVIEW OF THE EQUALISATION FUND (ADMINISTRATION) BILL,2023

l.l Background

'l'hc l:qualisation Iiund (Administration) Bill, 2023 (Scnatc Ilills No.14 of 2023)

was publishcd via Kcnya Gazette Supplement No.44 of l2'h April,2023 andread

for Irirst Time in the Senate at its sitting hcld on'l'hursday, 4th May,2023.

1.2 Contents of the Equalisation Fund (Administration) Bill,2023

2. Anicle 204 (l) of thc Constitution cstablishes thc Equalisalion liund whose purposc

is to financc thc provision of ccrtain scrvices in ordcr to bring the quality of thcsc

scrvices in marginalised arcas to the levcl gencrally cnjoycd by thc rest of the

country. 1-hc primary object of this Bill is thercforc to providc the administrativc

structurc for thc managcment of thc Equalisation Fund and to cstablish the critcria

through which projects contemplated under Article 204(2) of thc Constitution arc

idcntificd, financed and implcmcntcd..

3. 'l'he Irund is set up to providc basic services, including watcr, roads, hcalth facilities,

and clectricity, to the marginaliscd areas to the extent nccessary to bring the quality

ofthosc scrviccs to thc lcvel gcnerally enjoycd by the rcst ofthc nation, so far as

possiblc in an cquitable, efficient, and transparent manncr'

4- 'l'hc Ilill sccks to cstablish a Iloard to bc known as thc liqualization l"und Advisory

lloard. 'l'hc Iloard shall consist of thc-

a) Chairpcrson nominatcd by thc Cabinet Secretary of thc National'l'rcasury,

b) Principal Sccrctary rcsponsible for matters relating to finance,

c) Irrincipal Sccrctary rcsponsible for matters relating to dcvolution,

d) onc pcrson from a pastoralist community nominatcd by the National

AsscmblY,

c) Onc person nominatcd by thc Scnatc,
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f) One person nominated by thc Council of (iovcrnors drawn from arcas

identificd as marginaliscd by thc Commission on I{cvcnuc Allocation,

g) Chairperson of thc Commission on Rcvenuc,

h) Controllcr of Budgct, and a Chief Dxccutivc Officcr who shall bc secrctary

of the lloard and thc administrator of thc lrund'

5. 'l'hc Ilill sccks to extcnd thc tcrm of thc l;und by a fixcd pcriod of l0 ycars in

accordancc with Aniclc 204(7) of the Constitution. 'l'hc tcrm of thc l"und was sct at

twcnty ycars. Cognizant of thc fact that thc pcriod contcmplatcd undcr Articlc

204(7) cxpircs in thc next sevcn (7) ycars, and that thc l;und is yet to achievc its

intended purpose, it is critical to cxtend the timc limit for thc Irund in ordcr to ensurc

the purpose of thc I"und is mct'

6. 'I'hc Bill providcs for qualifications for appointmcnt to thc tiqualization I'-und

Advisory lloard, tcnurc ofofficc, vacation ofoffice, and thc functions ofthc lloard.

'I'he Bill also providcs that thc tloard shall form committccs ncccssary to cnsurc

cffcctivc pcrformancc of its functions. 'fhc administrativc cxpenscs of thc Iloard

shall bc paid out of thc fund, and shall not cxcccd thrcc pcrccnt ol thc allocation

annually.

7. Additionally, thc Ilill providcs for cstablishment and functions of a sccretariat

hcaded by the administrator ol the fund, and othcr public officcrs the Cabinct

Secrctary shall appoint in consultation with thc Advisory Iloard'

8. 'l'he Bill providcs for establishment, composition and functions of County'l'cchnical

Committecs, Sub-county 'Icchnical Committces and Projcct Idcntification and

Implcmcntation Committccs by bcncficiary counties'

9. 'l'hc Ilill obligatcs thc County Iixccutivc Committcc (CIiC) Mcmbcr rcsponsiblc for

mattcrs relating to financc to submit work plans through thc rcspcctivc county

technical committcc to thc Board for approval. 'l'hc CI]C Mcmbcr will also preparc

quartcrly and annual rcports on funds rcccivcd and implemcntation status of projccts

fundcd by the I:qualisation liund and submit thc same to thc lloard, Commission ol

Rcvenuc Allocation and Controllcr of Budgct'
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10.'l'hc Bill providcs that thc administrator of thc Irund shall opcn a dcsignatcd

Ilqualization Fund account at the central Bank ofKenya. withdrawal from thc Fund

is authoriscd undcr an Act of Parliamcnt that approvcs thc appropriation of money,

and thc officcr administcring the Fund shall make a rcquisition for the withdrawal

and submit it to the Controller of Iludgct for authorization'

I l. Additionally, thc llill also provides that unutilizcd balanccs in the Ilqualization Fund

shall not lapse at thc cnd ofthc financial year but shall bc retained for usc for thc

purposc for which the Irund is establishcd. furthcr, the accounts of the Fund shall bc

auditcd and reported upon in accordancc with the Public l"inancc Management Act

and thc Public Audit Act.

12.'l'hc Bill requircs the Advisory lloard to preparc a status rcport on all existing

pcnding projects and their funding rcquircments in line with the submittcd work

plans, and thc Cabinct Secretary rcsponsiblc for mattcrs rclating to Financc shall

makc thc neccssary rcquisilion for thc transfcr of monics to thc county govcrnmcnts

for thc complction of thc projects, and cnsurc that monies rcquired for thc

complction of thc projects havc becn transfcrrcd to thc respcctivc county

govcrnmcnts.

13.'l'hc Advisory Iloard shall prcpare thc winding up rcport of thc Irund not latcr than

thrcc months from the pcriod spccificd under Articlc 204(6) of the Constitution or

in lcgislation cnactcd by Parliament pursuant to Articlc 204(7) of thc Constitution

lor approval by thc Cabinct Sccrctary. l'he CS shall submit the report to thc National

Assembly and thc Scnatc within fourtcen days of thc rcccipt of the report.

14.'l-hc Bill repcals thc Public Finance Managcmcnt (Equalization Fund

Adminisfaf ion) Ilcgulation s,2021, and provides for the transitional procedurcs' In

this rcgard, any ongoing projccts undcr the rcpcalcd Rcgulations shall be finaliscd

in accordancc with the provisions of this Act, and a person who immediatcly beforc

thc commcnccmcnt of this Act was an officcr or cmploycc of the Advisory Board

shall bc dcemcd to be a mcmbcr of stalf of thc I oard for the unexpircd pcriod of

that pcrson's tcnurc.

13
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CHAPTER TWO

OVERVIEW OF PUBLIC PARTICIPATION ON THE BILL

2.1 Submissions by Stakeholders

15. 'l hc Chaptcr entails submissions from various stakeholdcrs rcgarding thc Bill' 'l'hesc

includc-

a) Commission on Rcvcnuc Allocation;

b) 'l'he Council ol-Govcrnor;

c) 'l'hc National 'l'rcasury; and

d) National Gcndcr and I:quality Commission

2.2 Commission on Revenue Allocation

16.'l'hc rcprcscntativcs from Commission prcscntcd thc following spccific proposals

and recommendations on thc Ilill-

a) Clause 2 on intcrPrctation-

i. Add thc definition ol'thc phrascs, "1.'irst policy", "unutilizcd balance",

and ..rcvcnuc" in thcir alphabetical scqucnces to align with thc

Constitution.

ii. I{cvcnuc shoultl bc dcfincd as in Articlc 204(l) which rcfcrs to all

rcvcnuc collcctcd by thc national govcrnmcnt cach ycar'

b) Sub-Clausc 3(b) -purposc of thc Ilill- bc amcndcd by adding thc words "and

all othcr subscqucnt policics cletcrmincd by thc Commission on Ilcvcnuc

Allocation lbr purposcs of Article 204(2)" to cater lor all othcr futurc

policics.

c) Sub-clausc 3(d) bc dclctcd sincc thc Irund is yct to bc fully operationalized,

and that thc Irund docs not lapsc at thc cnd of thc IrY. Conscqucntly, Clausc

32 which cxtcncls thc constitutional timcframc should be delcted.

t4



d) Clausc 6 on Irstablishmcnt of ljqualization Fund Advisory Board- Sub-

clauscs 6( 1Xc) and (f) bc rcdraltcd to align with provisions undcr sub-clauscs

6(1Xd). (c), and (f) for consistcncy.

c) clausc 8 on tenurc of officc of thc Advisory Iloard- Thcrc is nced to

harmonizc with thc tcrm undcr clause 6(3) which providcs for a tcrm of thrce

years' rcncwable oncc or six ycars non-renewablc'

f) Clause l0 of functions of thc Board- For clarity, substitutc the term, "section

(b)" with "paragraph 10(1)(b)". Sccondly, spccify to whom such

rccommendations arc to be made."

g) Sub-clauscs l0(l)(g), l2(b), and (c), l5(2)(d) bc amcndcd by substituting thc

words "thcsc Guidclines" with the words "this Act'"

h) Clause I I on dccisions of thc Committces of thc Board- Givcn that thc

acronym CS is undefincd, it should bc written in full and add the phrasc

"Cabinct Sccrctary" aflcr thc cxisting content. Furthcr, thc marginal notc to

Clause I I is incomPlcte.

i) clause 14 on officcr administcring the Irund- Sub-clause l4(2)(b) has

narrowcd thc qualification of CIIO to thc arca ol health. Iror inclusivity

purposcs, it should be amcndcd and rcdraftcd by dclcting skills in hcalth

insurance, hcalth financing, health cconomics, and hcalth carc'

j) Clausc l5 on secretariat- sub-clause l5(2)(f)(i) bc amended by delcting the

words ..havc bcen" after the phrasc "(iovernmcnt in Marginalized Areas."

k) Clause l7 on cstablishment of County 'l'echnical Committccs-

i. Ior casc of implcmentation olthc fund, sub-clause l7(c) be rcdraftcd

to rcad, .'not more than four technical ofliccrs from ministries rclevant

to thc funding Projcct".

ii. 'l'hc Commission furthcr rccommendcd thc dcletion of sub-clausc

l7(Q sincc the samc contcnt was repcatcd in sub-clause 17(d)'
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l) clausc 19 on cstablishmcnt of Sub county 'I'cchnical committce. Thc

Commission recommcnded thc addition of a sub-county administrator as a

member of this committcc who shall also scrve as thc sccrctary'

m) Clausc 20 on functions of thc sub-county I'cchnical Committee

i. Sub-clausc 20(c) be amended by substituting the words "acccss" with

"asscss."

ii. Sub-clausc 20(d) be amcnded by addition thc words "to thc County

'l'cchnical Committec" at thc cnd so that it is clcar to who thc

committee will submit project proposals.

iii. Sub-clausc 20(e) be amended by adding thc words "implementation

ol'aftcr "monitor."

iv. Sub-clauscs 20(f) and (g) be amcndcd by delcting the words "and thc

mcmbcr of thc county exccutive." Mcmbcr olthc county cxccutivc is

sccrctary to thc County'l'cchnical Committcc.

n) Clausc 2l on Projcct Identification and Implcmcntation Committce. Iior

clarity-

i. Sub-clausc 2l(d) bc amcndcd by substituting thc words "villagc

adminislrator" with "ward administrator."

ii. lJndcr sub-clausc 2l(d), spccify that thc faith-based groups bc

opcrating within the area of operation of the committce.

iii. Undcr sub-clausc 2l(c) and (d)- Spccify that it is a reprcsentative of

cach listed catcgory.

o) Clausc 22 on Iiunctions of Projcct Identification and Implementation

Committcc- sub-clause 22(d) bc redraftcd to rcad "supcrvise and report 1o

thc county technical committcc on projcct implcmcntation" Iror clarity.

p) Clausc 25 on prcparation of work plans- sub-clausc 25(4) bc dclctcd since it

is a rcpetition ofsub clause 25(3).
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17.'l'hc Commission further madc the lollowing gcncral comments-

a) 'fhcrc is nccd to spccify at what lcvel thc various committces arc cstablishcd

undcr thc llill for claritY.

b) 'l'hc Ilill is silcnt on compensation of committccs.'l'his should be indicated

to bc from thc 3oh administrative costs of the Board.

c) Add a ncw Iloard function to cstablish all thc tcchnical committccs as

opposcd to it bcing donc by the County Commissioncr. Additionally, includc

a monitoring and evaluation function for the Board'

d) 'thc Ilill is silcnt on thc flow of funds and procurcmcnt. fhc county technical

committce should open thc spccial purposc accounts with signatories bcing

thc rclcvant cllc. Sub county 'Iechnical committce to carry out

procurcmcnt and issue ccrtificatcs.

2.3 The Council of Governors

I 8. 'l'hc rcprcscntativcs from thc Council of Govcrnors appcared bcfore thc Committcc

an6 submittcd that having revicwed thc Equalisation lrund (Administration) Ilill,

2023,1hc Council of Govcrnors on bchalf of thc 47 County Govcrnmcnts submits

the lollowing specific conccrns-

a) 'l-herc is nccd for thc Ilill to clcarly distinguish (ln Parts) thc process to bc

followe<l when using thc Irund dircctly and when using it indirectly.

b) Ilaving witnessccl the incfficicncics associatcd with the direct use of thc

Fund. thc Council strongly opincs that going forward, thc llqualisation Fund

should only bc uscd indircctly as conditional grants to Counties'

c) Proposals on Part III-Irstablishmcnt of Advisory Iloard-

i. clause 6( I )(0 bc amendcd to rcad "thrcc pcrsons nominated by thc

Council of Governors drawn from arcas idcntificd as marginalised

17
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q) Clausc 27 on quartcrly rcports on projccts and disburscmcnts- Iror clarity

sincc thcrc arc many Commissions in Kcnya, the term "Commission" bc

writtcn in full to mcan "Commission on Rcvenuc Allocation."



by the Commission on l(evcnue Allocation". 'l'his is to cnsurc

adcquatc rcprescntation of thc county govcrnmcnts on thc

Iiqualization Irund Advisory Board vis-d-vis the national government

rcprcsentation.

ii. Clausc 6(3) bc dclcted sincc it contradicts Scction 8.

iii. New Clausc 7 bc inscrted to provide for mcetings of thc Board-

l"rcqucncy of mcctings, notice of mcetings, quorum of conduct of

busincss, chairperson of thc mcetings, voting, proccdurc for mcctings

and attendancc of other persons to mcetings of thc Board.

<I) Sub-clauscs l0( I )(g), 12(a) and (c), and 15( I Xd) bc amended by dclcting thc

words "thcsc guidclines" and replacing thcreof with "this Act". 'l'his is an

Act of Parliamcnt and not Guidelines.

c) Proposal on Parl IV on County l'cchnical Committccs-Clauscs l7-22-

i. Clcarly indicate that clauscs 17-22 only apply to the dircct use olthc

IrunrJ. l'his is bccause thcrc alrcady cxists a lramcwork for

managemcnt of conditional grants (indircct usc of thc Fund) which

docs not cnvision such committccs.

ii. Sccondly, clausc 17 on cstablishmcnt of County 'l'cchnical

Commitlces be amcndcd by dclcting thc words "County

Commissioncr" and substitute thcreforc with thc words "Govcrnor".

iii. Sub-Clause l7(a) bc amendcd to rcad as "Chairpcrson who shall bc

thc County (iovcrnor or a person dcsignatcd by thc Govcrnor in

writing".

iv. Sub-Clause l7(f) bc dcleted sincc it is a rcpctition of sub-clausc 17

(d).

v. clauscs l9 and 20 on cstablishment of sub-county committccs bc

dclctcd.'l'his is becausc it is duplicitous and that the functions of thc

sub-county committec can be pcrformcd by thc county tcchnical

commlttcc
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f) Proposal on Clauscs 23-28-

i. ]'hat thcrc is a need to distinguish (in parts) the roles of the county

Ilxccutive committce Mcmbcr rcsponsiblc lor mattcrs rclating to

financc in thc idcntification ofprojects and rclated proccsses to avoid

duplication ofrolcs.

ii. clausc 24 be amended to rcad as follows: "'l-he county Ilxecutivc

Committee Mcmbcr responsiblc for mattcrs rclating to finance shall

submit work plans to thc Board for approval". 'l'his is attributcd to thc

fact that thc clicM, Irinancc is only rcsponsible to the Iloard and not

thc technical committcc which has differcnt rcporting lincs as pcr thc

Bill.

2.4The National Treasury and Economic Planning

19.'Ihc National 'l'rcasury submittcd a written mcmoranda with the following

commcnts rcgarding thc Ilill-

a) 'l'he Ilill has bccn ovcrtaken by cvents considcring thcrc is alrcady an

administrativc and managcment framework in place for thc administration of

Irund.

b) 'l'he National 'lrcasury is mandated to administcr the lrund pursuant to

scction 18 of the I'}l"M Act,20 12.

c) Public l.'inancc Managcment (liqualization Fund Administration)

I{cgulations, 2021 cstablishes the administrativc and managcment

framcwork in administration of the Irund.

d) 'l'he Ilill docs not providc any remcdy it trics to curc. It has adoptcd thc

currcnt structurc for moving thc administration of thc lrund from thc I'FM

Act to thc Bill.

c) 'l'hough Parliamcnt is mandated to cxtend thc lifc of the Iiqualization l"und

for a fixcd pcriod oltime, it would be propcr for this to bc donc in a stand-
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alone Bill, 24 months to thc lapse of thc 20 ycars specificd in Article 204(6)

of the Constitution.

f) 'fhc currcnt administration and managcmcnt lramcwork of the administration

of thc lrund undcr thc PFM Act is sufficient hcnce therc is no nccd for thc

Ilill. In addition, any act of derailmcnt in the administration of thc fund will

alfcct thc achievcment of thc intendcd purpose of the Iiund.

g) 'l.he Committce should considcr rcjecting the Ilill or subject it to furthcr

consultations with stakcholders.

2.5 The National Gender and Equality Commission

20. The National Gcndcr and Equality Commission submittcd a written memoranda on

thc Bill with thc following proposals-

a) clausc 6 on cstablishment of the Iloard- clausc 6(l)(d) bc amcndcd by

substituting thc pcrson nominatcd by the National Asscmbly to reprcsent

pastoralists with two persons reprcsenting pastoralists and Persons with

Disabilitics (PWDs). 'l'he inclusion of a person reprcsenting PWDs will bc

in compliancc with thc Constitution and the Mwongozo Code'

In addition, clause 6(1)(e) be amended by qualifying the person nominated

by thc Scnate as the critcria for the nomination is unclcar.

Iiurthcr, includc a clausc stating that in making thc appointments, due rcgard

shall bc madc in cnsuring gcndcr balancc.

b) Clausc 9(b)(v) on vacation of office bc deleted without any rcplacemcnt. 'l-his

is bccausc thc provision is prcjudicial and discriminatory to PWDS. 'l'hc

Convcntion on thc Rights of PWDs and the PWD Act providcs for rcasonablc

accommodation meaning adjustment or modification of the working

cnvironmcnt to accommodate an individual with provcn nccd.

c) Clause I I be amcnded by completing the marginal note and inscrting the

word "Board". Irurthcr, sct out thc words in CS in full to mean Cabinet

Sccrctary.
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d) Iior consistcncy, Clause l4(l) amcndcd by delcting thc subtitlc "Officcr

administcring thc Iiund". and replacing thcrefore with thc words

..administration of the l.'und". Furthcr, considcr amcnding thc officcr

administcring the Fund 1o rcad "administrator of thc I"und" whcrevcr it

appcars in the llill.

c) Clause 2l on projcct identification and implemcntation Committee- sub

clausc 2l (c) be amendcd by substituting thc words "a represcntativc of ' with

the words "threc pcrsons rcprcscnting". Furthcr, sub clausc 21(d) bc

amended by substituting the words "a rcprcsentativc of'with thc words "two

pcrsons rcprcsenting". l'hcsc proposcd amcndments will bring clarity to thc

mcmbcrship of thc project idcntihcation and implcmentation committccs.

l) I;or purposcs of inclusion of pcrsons who are not litcrate and thosc with print

disabilitics, subclausc 22(a)bc amended by inscrting the word "in acccssiblc

format" aflcr thc word "publication".
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SUMMARY OF STAKEHOLDERS SUBMISSIONS AND THEMATIC AREAS

2l.tJpon consideration of stakcholders' submissions and analysing thc Ilill, thc

Committcc notcs as follows-

a) I.'low olFunds- llach bcncfiting county is cxpectcd to open a spccial purpose

account in the Ccntral Bank of Kenya. All funds allocated to the projects

within a particular county shall bc transferrcd to the respective spccial

purposc account. 'l'hc implcmcntation of projccts in a beneficiary county

govcrnmcnt will bc cxpcnded from this account'

b) Working l.'ramcwork- 'thc Bill is vcry claboratc on thc roles of each

participating party including thc Board, county tcchnical committccs, sub-

county technical committces and projcct idcntification and implcmcntation

committces. 'l'hc project identification and implementation committce arc at

core of cnsuring the nceds (projects) of thc marginaliscd communities are

idcntificd ancl implemented to bencfit the said community'

c) Composition of thc Irund Iloard- the rcpresentation of the Council of County

Govcrnors was inadcquate noting thc projcct implcmentation was at county

lcvcls. 'l'he Committcc also notcs thc conccrns of the NGIIC on

reprcsentation of thc pcrsons living with disability at thc Iloard levcl.

d) Irstablishment olthc'l'echnical Committec-'l'he Bill proposes thc Commiltee

to bc establishcd by thc Counly Commissioncr. IIowcvcr, thc Commiltce

proposcs amcndmcnts to mandatc thc Board to establish thcsc tcchnical

cornm ittccs
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CHAPTER FOUR

COMMITTEE OBSERVATIONS

22.'l'he Committcc having considercd and analyscd submissions from various

stakcholdcrs, madc thc following obscrvations-

a) Givcn that thc projcct implcmentation will takc placc in marginaliscd arcas

idcntificd within Counties, thc representation of thc county governments on

thc Iiqualization lund Advisory tloard tcchnical committccs was inadcquate

comparcd with thc national government rcprcscntation. I"or instancc-

- 'l'he county tcchnical committcc compriscs thc Constitucncy

I)cve lopmcnt I'-und Managcrs whilc thc sub-county tcchnical

committee shall comprisc thc sccrctary of thc Constitucncy

Dcvclopmcnt F'und.

- 'l'hc Controllcr of lludgct forms part of the Advisory Board yct the

primary rolc of Controllcr of Budgct is to ovcrscc and monitor thc usc

of public funds by authorising withdrawal of funds and rcporting back

to Parliamcnt.

'I'hcrcforc, thcrc is nccd for adcquate rcprcsentation ofcounty govcrnmcnts

from thc Council of Govcmors. 'l'his would boost thc county governmcnt's

engagcmcnt in thc administration of the Fund.

b) 'l'hc Commission on Revenuc Allocation should providc a clcar dcfinition of

thc tcrm "marginaliscd arcas" in devclopmcnt of thc 'l'hird policy on

marginalisation.

c) 'l'hc Ilill docs not have a provision on compcnsation of thc various

committecs cstablishcd by thc lloard. 'fhcrc is a nccd 1o indicate whcthcr it

will bc charged from the administration costs of the Board.

d) Ihc llill should bc cxplicit on thc flow ol funds. Therefore, bcncfitting

countics shall open spccial purpose accounts at the Central Bank of Kcnya
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into which amount appropriated and allocated to fund projects shall bc

transferrcd.

c) 'l'o cnsurc cfficient utilisation and scamless implcmentation of thc Fund, the

Iiqualisation Fund should only bc utilised indirectly as conditional grants to

Countics.

f) 'l'hc Ilill had not provided for conduct of mcctings of the lloard. 'l'he bill

should providc for mectings of thc Board; frcqucncy of meetings, notice of

mectings, quorum of conduct of business, chairpcrson of thc mcetings,

voting, proccdure for meetings and attcndancc of othcr pcrsons to mcctings

ofthc Iloard.

g) 'l'hc Advisory Board should establish all thc technical commitlees as opposcd

to it being donc by the County Commissioncr.
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CHAPTER FIVE

COMMITTEE RECOMMENDATIONS

23.tlaving considercd the llill, the Committec recommcnds that thc Scnatc approves

Iiqualisation Irund (Administration) Bill,2023 (Scnatc Bills No.l4 of 2023) with

thc following amcndmcnts. l.hat-

a) Clause 2 bc amcndcd by introducing dcfinition of thc following terms-

i) First Policy to mean the first policy dctcrmincd by thc Commission on

Revcnuc Allocation undcr Articl e 216@) of thc Constitution in

i<tcntifying marginaliscd arcas for purposcs of Article 204(2) of thc

Constitution.

ii) by rcdefining thc word "revcnue" to mean thc total rcvcnue collccted by

thc national govcrnmcnt including ordinary revenuc and Appropriations

in Aid. 'l'his definition will ensure thc provision is in tandcm with Article

204(l) of thc Constitution.

b) Clause 3 to indicate that the law shall apply for all projccts undcr all policics on

marginalisation devclopcd by the Commission undcr Articlc 2la(Q ol the

Constitution.

c) Clause 6 bc amcndcd bY-

i) paragraph (f) to providc that the coG shall nominate two persons to scrve

in the lloard.

ii) dclcting paragraph (h) which providcd that coB will havc a

rcprcsentativc in the lloard.

iii) introducing a new paragraph to provide that the Cabinct Secrctary shall

nominatc onc mcmbcr of the Iloard to rcprcscnt pcrsons living with

disabilitY.

iv) substituting sub-clause 3 to provide that a person appointed under

subsccrion ( I xd),(e)and (f) shall hold officc for a tcrm of threc ycars and
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shall bc cligiblc lbr rcappointmcnt for onc furthcr fixcd tcrm of thrcc

ycars'

d) Clause 8 bc dclctcd lor its a repctition of clausc 6(3)

c) Clause ll bc amcndcd by rcwriting thc cxpression CS to mcan Cabinct

Sccrctary.

Q Clause l0 and clause l2 bc amcndcd by replacing thc word guidclines with thc

word Act.

g) Clause 13 bc amcndcd by introducing a ncw sub-clausc to providc that thc

cxpenscs of thc Board shall bc subjcct to the financial ycar in which this law

comcs into forcc and shall not apply with rcspect to prcccding financial ycars.

h) Clause 14(2Xb) bc amcndcd to providc that thc Chicf Ilxccutivc Ofllcer of the

Iloard shall havc at lcast tcn ycars' cxpcricncc at a senior managcmcnt lcvcl with

skills in financial managcmcnt, busincss administration, economics or law.

i) Clause 17 bc amendcd-

i) paragraph (a) to provide that thc County Commissioncr and thc Govcrnor

shall bc co-chairpcrsons.

ii) paragraph (c) to providc nomination to thc County'l'cchnical Committcc

a public officcr cmploycd in thc county govcrnmcnt with tcchnical cxpcrtisc

in arcas whcrc thc prioritizcd projccts fall.

iii) dclcting paragraph (l) which rcquircs county asscmbly to nominatc a

rcprcscntalive to thc County 'l'cchnical Committcc.

j) Clause l7 and t9 - bc amcndcd to providc that thc lloard shall cstablish thc

county tcchnical committcc and sub-county tcchnical committce.

k) Clause l9 bc amcndcd-

i) paragraph (a) to providc that thc dcputy county commissioncr and thc

sub-county administrator shall bc co-chairpcrsons.

ii) paragraph (b) to providc for nomination of-
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- not morc than four public officcrs appointcd by thc county

govcrnmcnt with technical cxpcrtisc in thc arcas of thc prioritizcd

projccts.

- not more than two public officcrs appointcd by the national

govcrnmcnt with tcchnical expcrtisc in thc arcas of thc prioritizcd

projccts.

l) Clause 25(4)- should bc dclctcd sincc thc issue is already providcd for undcr

clausc 25(3).

m) Introducing a schedule to thc Bill to providc for mattcrs relating mcctings of the

Iloard as follows-

i) 'l'hc Board shall mcct at lcast oncc in cvcry thrcc months to conduct thc

busincss of the Board of Authority.

ii) 'l'hc chairpcrson may on his or hcr own motion, or upon rcqucst by a

mcmbcr, call a spccial mccting of thc Iloard at any time, whcrc hc or shc

considcrs it cxpcdicnt lor thc transaction ofthc busincss ofthc Iloard.

iii) Othcr than a spccial mccting, or unlcss thrce quartcrs of membcrs agrcc,

at lcast fourtccn days' writtcn noticc of cvcry mceting oIthc l]oard of thc

Authority shall bc givcn to evcry mcmbcr of thc tloard by thc secretary.

iv) 'l-hc quorum a( a meeting of thc Board of thc Authority shall bc half of

thc mcmbcrs.

v) 'l.hc chairpcrson shall prcsidc at thc mcetings of thc Board of thc

Authority and in the abscncc of thc chairpcrson, thc vicc-chairpcrson or

a mcmbcr of thc lloard clcctcd by the mcmbcrs prcscnt from among thcir

numbcr shall prcsidc.

vi) 'l-hc mattcrs of thc lloard shall bc dccidcd by a majority olthc mcmbcrs

prcscnt and voting and in thc cvcnt of cquality of votcs, thc pcrson

prcsiding shall havc a casting votc.
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vii)

viii)

ix)

fhe proceedings ofth
reason of a vacancy ;ilH::il:::: 

sharr not bc invaridared by

or qualification of a member. 
t dcfect in the appointmcnt

A1 the first mecting of fie Iloard, thc membcrs sha, erccl a vicc-chairpcrson, not bcing an ex_olficiomembcr, fiSubjccr ro rhe provisions of this Schcdutc, *"'il;:;;il.,,1",;,
own procedurc and thc procedure for any committce of thc Board and forattcndancc of any othcr pcrsons at the Iloard mcctings.
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13'h July,2023

The Clerk of the Sen ate,
Parliament Buildings,

IROB I

(ADMIN
COMMITTEE STAGE AMENDME

ISTRATION) BrLL
NOTICE is grvcn that ScnFinancc and Budgct, intcnds to(Administratio n) IJill, Scnarc Ili lls No. t4 of 2023

CLAUSE 3

CLAUSI' 6

SENATE
NTS TO THE EQUALISATION FUNDBILLS No. 14 0F 2023

(Capt.) Ali Ibrahim Rob
movc thc followin

a, Chairperson, Commrttcc ong amendmcnts to thc Equalisation Fund, at the Commiftee Stagc-
THAT clau.sc 3 of ilr
thcrcfor *" ,,"*,,1r'ffJ;l[ilmended bv delelins paragraph (b) and subsrituting(b) providc for r

Commission:omplction of all proiects^undcr all polrcics dcvelopcd by thcrndcr Ailictc 2 t 4(6) ol rhe Consri,riioi",,.,",

,r.OI. clausc 6 of rhc Bill bc amcndcd bv_(a) in parasraph (0 by d"l";;;;;;;;. ..
thc words .rorinr,.r'i:;,?:':*"t1s.-'onc pcrson" appcarinu .

pcrsons"; natcd bv thc Council" ana suastiir,il;#t;I,ffH:jl::#J:

(b) by dctcting paragraph (h);

(c) by dclcting subclause 3 and substituting thcrefor the followin(3) A pcrson appointcd ;,;;;:il::::,:T:i:*,,:wing new subcrause_
ror a rcrm or ffi;::JT; sYb:::tion (t xil,G)ani (r) ,h"rr ;;il"or""

cLAusE, 
ffi*i ffi;L:*:rilff 'a,'t'ii a;;ililil'['ill,ooo,,,,",r ib;';;;

TIIAT rhc Bill bc amendcd by delcting clausc 8.

CLAUSE IO
THAT clausc l0 of rl
cuia"ti,rcr'l ;ili: ',]]l 

o: 
":'dcd in subclausc (r) by dcrcr'

arrocar onl ,,7!,^t"',lo'ndffi:.::flil,,lffi,ii;,;;;:.;;t".fi#*i_'"J".[.",["i:

1.



CLAUSE 11

THAT clausc

immcdiatclY b

'Cabinct Sccre

r r o r th c B i I I, b c 
. 

am en 

t;1"' L,|:l'l'Xot ::illXi'""'J' il";?:;''ltJ' T:'l:

eforc thc words "snat

lary"

6LAUSE 12 ^ . : Bill bc amcndcd- 
-r.i ..thcsc Guidclincs,. lFrrar..ttri, ect lrHAr crausc I2 "''."::]]t^:^:^1ill",tlo;"'os 

"thcsc q''o'"t:::: appcaring immcdiatclv

'' [i, " '","s."nh 
.,(]).ffi :H:.:l;"::fi ,',,,* in"* ror thc w'

aftcr thc words 
--powr'r u"--- 

^ r -r:-^o.. ,nnearing immcdiatcly

( b ) i n p ar a gr "* i: ),l: *:f.:':"t:, ry# : JTil,:# l;:ff:;'XXt: ;;i' l;;' 
a "''

aftcr thc woros

cLAusE 13 
r r ^f fla Bill be amendcd by inscrting thc following ncw subclausc

THAT clausc lJ o] l"'^L.',-
*.i".,.,",r"'T":::lill:l':;***iiT:';ffi ii1'.T:[]1,'JJ.n-,li"ffi 

::

i|[TJfi JH;; ;; J - t,.n'":1"":l.occr 
to prccedin g r rnan c i ar v cars

into forcc and sirall not apply wlth rcspu'' '" ,-- -

cLAusE 14 . , f thc Bill bc amendcd in paragraph (2) by dclcting paragraph (b) and

;"t;;;"': 'o;i.,i" i"ii"*,",""--Xkllt,".,", nanascmcnt lcvcl with skilis in

'"0*"1|,1?l:Ti::ffi 
^v"u"'-ono'^'j*ini,,,u,ion. 

econom,cs or law'

financial management' 
business ao

;llH'"',"11",,!l,;,,il},j5.f il:,,H;"Jtl}:hi;ij',;f",:;frTilil*(a) in thc oPe

cligiblc c<

convenc"
county"; ,r --^r^r tt,,c following ncw paragraph-

(b ) b y dc I ct i n g p ar a graph 
I ") 1:.'"xTlt:',[3,'H'::T'il"' ffi ; I -' h u i'p .'' on' :

(a) thc co"unty Commissioncl ?Du rttv "" ' - 
r^'^r,ino ncw paragraph-

1.,uvd"f ,f ,,,*1i:':',|,i",i:li*#:d.:'.*[."?"'li:x;1[i^xli'?lll"'"'

cxPcrti'sc in arcas that thc Pt

(d) bY dclcting ParagraPh 
(f '
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a

CLAUSE 19
,r,n] clausc l9 of thc Bill bc amcndcd _(a) in thc opcninu

:r 
isi ;l; ffi',f .ifi1::#",T[, :f, ,11".,":0,. 

. rhc co u n ry Comrn iss ioncr or ancounty" and subrcounry,,; stituting thcreffi;#f]r.HHjHHff 
;.3Hn";][

(b) by dclcring paragraph(a) and substirutinr
( a )thc dciury counry ;il, il;1.1n*:".. 

th c ro I lowins
sharrbcco-chairpcrsons; crand,n";;;:::ffi;#x,ffffl};"

(c) by dclcting paragraph (b) and subsliturins(b) nor ,,"." ,r,r,',,#::::11*t::c thcrcfor thc followins
* i tr, r 

". 
r, n i 

" 
u l il l J;-l"ili[ ;[:r ::,p 

p 
" 

i, ; ; ;; il 
"' 

i,n " 
* pa ra g rap h s -

(ba) not ,-::::':' 
'n" "::^ "r'r'" p',"'i';;;'"*tY sovcrnmcnt

sovemmenr ffi ,lXX,#:dJll::,,off."., appointcd by the nadonarrn the areas of the prioritlr.A o."r."i.,.,
CLAUSE 2T

- THAT clausc 2l o'rhc 
""r*rl#JllI 

Bill bc amcndcd

words..cstab,,rn 
u o'-'^"'o:c1.ofar.il;;;;" 

in the opening phrase.by dcleting rhe words
,r,u,, in ",Ji,;ff:,"""",:,,iTil;#,#",T:Yr:llii;?ir"#;t'f;I;i,ff:;,"rr"#il*
CLAUSE 25
THAT clausc 25 of t te Bill bc amcndcd by deleling subclausc (4).

NEW CLAUSE
TIIAT the Bill bc an
crause 13- -- ''ncndcd by inserting thc foilowing ncw claurconducr of 7. ^ 

---o 'v rY ulause tmmediately after

;f[:''"' ,;J .'j1:,(') rhc tsoard saccordancc wirh rhe r.;lil1"i""Oucr irs affairs in

(2) Exccpt as providcd i
may rcgutarc irs own 0."'1jff":"ncdule' 

the Board

SCIIEDULE
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THAT thc Bill be amended by inserting the following nt* t"n"Uo'" 

,n,
SCHEDULE 

(13A)

PRovrsION S nu.'ATrN Grc{EETTN GS oF THE ADvlsoRY

,n"o"l;Jllffi'$jl$'"ri1;:*X. 

once in evcry threc months to conduct

2.rhcchairp:1:":[1il'#il'['J":J:,1Ti'j:.ift 
']i:"Ji:':"1',:

*.[iu'.';, 
;fl .ilffi ltlil',,i"'*""' 

or thc busin

co 
3 o,her.,-::r;r1i1ffiff*d:}i#;tll;.1itrf:}

?ilT;1,1,1,,11,i"'ll;::':ll" 
H 

:::l ::::",,he Au,hori,y sh a, I be h ar I

4. Thc quorum at a mceting of thc Board o

of the mcmbers'

5 rhe .n", P",rj,#iffi ';#;:T ;[.:J',#{*i T:l

::'ffi"X'"?"ti'#;:
,,umbcr shall Prestoe'

6. rhc ",**:' l1#'"i."ili#:1.::'?'"11lt';v"i'ffiI1;1 
;:':::

T,'#:ffi 
,.i:iiffili lu"i"-e'o"

7. rhc *'::*l'; X"}; il:'.i ;f.'f",,t::1":1""'I?l""il'l:

ilo1llil:"u"|J.;ffiili';oiu*"*u" L^ ,-ombers sharr crcct

8 A,,he. *i:m";i1.iffii',.'H Hffiit'*:HI:: 
o''"'-

chairpcrson, notbctng ,::*ii;r"?1t*"ffTtr'[:
e. Subj c ct .'I",fl 

:";J::".:',:J [i,if", o r thc B o ard

li.:"::.t:"$i:f "lil:' 
HJ""' " 

thc mectin s

;Hll'"''"i-,1-":*',:i[]:ffi :i:ilJni.."oiu'"tv
(a) inscrting the t

'"' "cligiblc counry"-

aftcr thc dcfinitton of the tcrm

4



"First Policy" mcans thc first policy dctcrmincd by the Commission on

Rcvcnuc Allocation undcr Articlc 216(4) of thc Constitution in idcntilying

marginalizcd arcas for purposcs of Articlc 204(2) of thc constitution."

(b) by dclcting thc definition of thc word "rcvcnue" and substituting thcrcfor thc

following ncw dcfi nition-

"rcvcnuc" mcans thc total rcvenue collcctcd by thc national govcrnmcnt

including ordinary rcvenuc and Appropriations in Aid;

Datcd l3'n July, 2023.

Scn. (Capt.) Ali Ibrahirn Roba,

ChairPerson,

Committee on Finqnce and Budget.

5
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l. Sen. (Capt.) Ali Ibrahim Roba, EGI I, MP

2. Sen. Maurecn thbitha Mutinda, MP

3. Sen. (Dr.) Boni Khalwale, CIIS, MP

4. Sen. Mohamed lrakiMwinyihaji, MP

5. Sen. Richard Momoima C)nyonka, MP

6. Sen. Ilddy Gichcru Okctch, MP

l. Sen. Shakila Abdalla Mohamcd, MP

2. Scn. Joycc Chepkocch Korir, MP

3. Sen. labitha Karanja Kerochc, MP

- Chairperson
- Vice-Chair (Attended Virtually)
- Membcr
- Mcmbcr
- Mcmbcr (Attcndcd Viflually)
- Mcmbcr (Attcndcd virtuallY)

- Membcr
- Mcmbcr
- Membcr

Clerk Assistant

Deputy Director, PBO

LcgalCounsel
Fiscal Analyst
Rcsearchcr

Audio Officcr
Attachec

Intem, Media Relations Office

PRELIMINARIES

The Chairpcrson callcd thc mceting to ordcr at 9:30 a'm. This was followed by a

word of prayer. I'hercaflcr, a round of introduclion.

MIN/SEN/SCF&8134712023 ADOPTIO N OF THE AGENDA

the agenda was adopted after it was proposed by Sen. (Dr.) Boni Khalwale, CBS,

MP, and seconded by Scn. Richard Momoima Onyonka, MP, as listed below-

MINUTES OF THE SIXTY-THIRD HYBRID MEETING OF THE SENATE

STANDING COMMITTEE ON FINANCE AND BUDGET HELD ON

tUUnSnay. Zgrtt IUXB. ZOZ: lt COUNty UUl. CROUXn nlOOtt
BOARD ROOM. PARLIAMENT BUILDINGS FROM 9.OO A.M.

PRESENT

ABSENT WITH APOLOGY

SECRETARIAT

L Ms. Bcvcrlyne Chivadika

2. Ms. Lucy Makara

3. Ms. Lucy Radoli

4. Mr. Kcnncdy Owuoth

5. Ms. Joan Mahinda

6. Mr. Elijah Ichwara

7. Mr. Jeff Mburu

8. Mr. Eugcne Oticno

M IN/SEN/SC F&B/346/2023

r

I
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l. Praycr;

2. Introduction;
3. Adoption of thc agenda;

4. Confirmation of the 6l't sitting;
5. Mattcrs arising lrom minutes of the prcvious mccting;

6. Considcration of the draft report on thc Equalization l;und (Administration)

Bill,2023 (Scnatc llills No.l4 of 2023) (Committee Paper No.50);

7. Adoption ol thc Rcport on the Equalization l-und (Administration) Bill, 2023

(Scnatc Ilills No.l4 of 2023);

8. Consideration of the draft Iiqualization I:und (Appropriation) Bill for the IrY

2023124 (Committee PaPer No.51);

9. Any Othcr Ilusincss; and

l0.I)atc of thc Ncxt Mccting and Adjournmcnt.

MIN/sEN/SCF&8134812023 CONFIRMATION OF MINUTES

'l'hc minutcs of thc Sixly-First sitting hcld on held on 'l'hursday, 22d June, 2023 al

9:00 a.m. wcre confirmed as a true record of thc proceedings of the Committee having

bccn proposcd by Scn. Maurccn 'l'abitha Mutinda, MP, and sccondcd by Sen.

Mohamcd laki Mwinyihaji, MP.

M IN/S E N/SC F &B I 3 49 I 2023 CONSIDERATION OF DRAFT

EOUALIZATI ON FUND (APPROPRI ATION)
BILL F'OR TIIE FY 2023/24 rcOMMITTEE
PAPER NO.s]

'l'hc Committcc considercd Paper No.5l on a draft liqualization lrund (Appropriation)

I

Bill for thc FY 2023/24. 'Ihe draft proposcs to sharc thc

Kshs.10,867,400,000 amongst thc thirty-four (34) bcncfiting

marginalizcd arcas- bascd on thc Sccond Policy on Marginaliz.alion'

Aftcr dclibcration, thc Commiltcc resolved that thc Bill bc publishcd. 'ltc Committcc

notcd thc nccd lor cxpcditing thc proccss lor publication, processing and considcration

of thc bill sincc thc l:Y 2023/24 was almost bcginning.

MIN/SEN/SC F&B/35012023 CONSIDERATION OF THE DRAFT REPORT

allocation of
countics-1,424

ON EOUALIZATION FUNI)
(ADMINISTRATION) BILL 2023 (SENATE

BILLS NO.I4 OF 2023 (COMMI TTEE PAPER

NO.s0)

'l'hc Committce considered Paper No.50 on drafl report on Iiqualizalion I"und

(Administration) Ilill, 2023 which compriscd an ovcrvicw of thc Bill, overvicw of

public participation, summary of stakeholdcrs' submissions and thematic areas;

Committce obscrvations and Committee recommcndations.

2
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EOUALIZATION FUNI)

MIN/SEN/SCF&81353/2023 ADJOURNMENT

'lhc mccting adjourncd at 10:03 a.m. -l'he ncxt mecting shall be held on 'l'uesday, 4s

July,2023 at 9:00 a.m.

DATE... I sIulqo"?s
I

SIGNATURE
sEN. (CAPT.) ALI IBRAHIM ROBA, EGH, MP

(cHAIRPERSON)

-1'Tfryt1.'t

3

MIN/SEN/SCF&B/35I/2023 ADOPTION OF THE DRAFT REPORT ON

(ADMINISTRATION) BILL. 2023 (SENATE

BILLS NO.14 0F 2023)

I-laving considercd the draft report on the llqualization Irund (Administration) Bill,

2023, the Committcc unanimously adoptcd thc rcport having becn proposcd by Scn'

(Dr.) Boni Khalwalc, clls, MP, and sccondcd by Scn. Ijddy Gichcru oketch, MP,

with thc rccommcndation that thc Scnate approves the llill with amcndmcnts.

MIN/SEN/SCF&B/352/2023 ANYOTHERBUSINESS

a) A lettcr fiom the CEO, Council of Govcrnors (CoG) rcqucsting for a mecting

with the Committce to discuss thc implcmcntation of the conditional grant on

Supplement for Construction of County Ileadquarter and hnd a way forward on

completion of thc stallcd projccts. l-he Committee acceded to the request and

rcsolved to invite coG to a mccting on'lucsday,4th July, 2023 al ll:00 a.m.

and;

b) Committee's attention was drawn to thc fact that in Supplcmcnlary Iludgct II

for thc l.Y 2022/23, approved by National Assembly the Kshs. 10,330,317,433

(being Kshs.7,068,000,000 for FY 2022123 and Kshs.3,262,317,433 as alrears

for IrY 2o2ll22) allocated to the llqualization Irund in Supplcmcntary Budget I

for the ltY 2022/2023, was rcviscd lo z.eto.

'l'he Committce was concemcd by thc rcvisions made to the allocations of thc

Ilqualization Fund in Supplementary II and their effect on the implcmcnlation

of the lrqualization Irund AppropriationBill,2023 upon its assent'

After delibcrations, the Committee resolvcd to invite the Cabinct Sccrctary,

National Treasury and Ilconomic Planning to a mccting that will be held on
'Ihursday, 6h July, 2023 at 9:00 a.m. to provide clarification on thc aforc-

mcntioncd mattcr.

.6,...
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PRESENT

l. Sen

2. Sen

3. Scn

4. Sen

5. Sen

6. Sen

(Capt.) Ali Ibrahim Itoba,llGII, MP

Maureen'l'abitha Mutinda, MP
(Dr.) Boni Khalwalc, CBS, MP

Shakila Abdalla Mohamcd, MP

Irddy Gichcru Oketch, MP

Ilichard Momoima C)nyonka, MI'

Chairperson
Vice-Chairperson
Membcr
Membcr
Mcmbcr

Mcmbcr

Mcmbcr

Mcmbcr
Mcmbcr

Clcrk Assistant

Clcrk Assistant

Dcputy Dircclor, PBO

I-egal Counscl

Itcsearchcr

Itcsearchcr

Mcdia Rclations Officer
Audio Officcr
Attachcc

l. Sen. Mohamcd Faki Mwinyihaji, MP

2. Sen. Joycc Chcpkocch Korir, MP

3. Scn. 'l'abitha Karanja Kcroche, MP

l. Mr. Christophcr Gitonga

2. Ms. Ileverlyne Chivadika
3. Ms. Lucy Makara

4. Ms. I-ucy Radoli

5. Ms. Joan Mahinda

6. Mr. Sckcnto l-onkei

7. Mr. IJarasa Nandcmu

8. Ms. Shirley Milimu
9. Mr. Jeff Mburu

M IN/SEN/SCF &B/ 320 12023 PRELIMINARIES

'l'he Chairpcrson called the mceting to order at 9:30 a.m. 'l'his was followcd by a word

olprayer. Thcrcaftcr, a round ofintroduction.

M IN/SEN/SCF &B I 321 12023 ADOPTIO N OF THE AGENDA

'l'hc agenda was adopted after it was proposed by Scn. Maurccn fabitha Mutinda, MP,

and scconded by Scn. Richard Momoima Onyonka, MP, as listcd bclow-

1

MINUTES OF TIIE FIFTY-NINTH MEETING OF THE SENATE STANDING

COMMITTEE ON FINANCE AND BUDGET HELD ON THURSDAY. I5'I'II

JUNE.2023 AT THE GROUND FLOOR BOARDROOM. COUNTY HALL.
PARLIAMENT BUILDINGS FROM 9.OO A.M.

ABSENT WITH APOLOGY

SECRETARIAT

F



l. Praycr;

2. Introduction;

3. Adoption of thc Agenda;

4. Confirmation of Minutcs of thc 56th, and 58th sittings;

5. Mattcrs arising from the Minutcs of thc prcvious sittings;

6. Rcsumption of considcration of a matrix of stakcholders' submissions on

Iiqualization Irund (Administration) lrill, 2023 (Scnate Bills No. 14 of 2023)

(Committee paper No. a5(C);

7. Considcration of a I']ctition by Mokaya Magcmbc Bcrnard on regulation of thc

crcdit profcssion (Committee Paper No 47)"

8. Considcration of Controllcr of Budgel (CoIl) reports on the County

(iovcrnmcnts Iludgct Implcmcntat ion (C o mm i t t e e P oper No. 4 8 ) ;

9. Any Othcr llusincss; and

10. Datc of thc Ncxt Mecting and Adjournment.

STAKEHOLDERS SUBMISSIONS ON

'l'hc Committcc rcsumed considcrations of thc stakcholdcrs' submissions on thc

Iiqualization Irund (Administration) Ilill. 'l'hc Committcc rcsolved as follows-

a) Sub-clausc l3(l) shall not apply rctrospcctivcly, but shall apply for thc

allocation in financial ycar to which Act is cnactcd.

b) Sub-clausc l3(3)-'t'hc adminislrativc costs and cxpcnscs of thc Advisory board

bc rctaincd at 37o ofthc approvcd annual allocation to thc lrund.

c) Clausc 14- thc marginal notc bc amcndcd to rcad to rcad "administration of thc

Irund" instcad of "officer administcring thc l;und."

d) Clausc la(b) bc amcndcd to providc that a pcrson is qualificd for appointment as

a CIiO if thc pcrson has at least ten ycars' cxpcriencc at a scnior management

lcvcl with skills in financc, administration, cconomics and busincss

managcmcnt.

c) Sub-clausc l5(2)({)(i) bc amcndcd by delcting thc words, "havc bccn" after thc

phrasc "govcrnmcnt in marginalizcd areas."

2

MIN/SEN/SCF&B/32212023 CONFIRMATIONOFMINUTES

a) 'l'hc Minutcs otthc lrifty-lJighth sitting hcld on'l'ucsday, l3th Junc, 2023 atl0.00

a.m. wcrc confirmcd as atrue rccord olthc procccdings of the Committcc having

bccn proposcd by Scn. Shakila Abdalla Mohamcd, MP, and sccondcd by Scn.

Maurccn'l'abitha Mutinda, MP.

b) Confirmation of thc minutcs of thc l:ifty-Sixth sitting hcld on'l'ucsday, 6th June,

2023 was dcfcrrcd.

MIN/SEN/SCF&81323/2023 RZSUMPZON OF CONSIDERATION OF

[]QUAI-IZATION FUND (ADMINISTRATION)

BILL,2023 (SENATE BILLS NO. 14 OF 2023)



a

After thc deliberations, thc

amcndments and rcport on

considcration and adoption.

Committec rcsolvcd that the Sccrctariat to prcparc

Iiqualization Irund (Administration) Ilill, 2023 for

M I N/SEN/S CF &B I 32 4 /2023 CONSIDERATION OF A PETITION BY
MOKAYA MAGEMBE BERNARD ON

The Commitlec considcrcd Papcr No.47 on a Pctition by Mokaya Magembc Ilcmard on

the regulation of the credit profession (hat was commitlcd to thc Committcc on
'lucsday, 23rd May, 2023.

Aflcr dcliberations, thc Committcc rcsolvcd to invitc the Petitioncr, CCP. Mokaya

Magembc Ilemard to a mceting to dclibcratc on thc mattcr.

CONSIDERATION OF CONTROLLER OF

GOVERNMENTS BUDGET
IMPLEMENTATION (COMMITTEE PAPER
NO.48)

Committee considcrcd papcr No.48 on Controllcr of Iludgct rcport on the County
(iovcrnments Budget Implcmcntation.

I-hc Committec notcd thc [ollowing-

a) Thc gap on Own Sourcc I{cvcnuc bctwccn thc targcts and actual rcvcnuc

gencratcd continucs to widcn ovcr thc ycars. 'l'hcrc is nccd to cngagc counlics to

f) Clausc l7 on cstablishmcnt of County 'l'cchnical Committccs bc amcndcd as

follows:
- Sub-clausc l7(a) bc amcnded to providc that the County Commissioncr and

the Governor shall co-chair thc Committcc.

- Sub-clausc l7(e) be amcndcd 1o rcad as follows "a qualified technical public

officcr rcprcscnting thc implcmcnting scctor with prioritizcd projccts."

- Sub-clause l7(l) be dclctcd sincc it is a repctition of l7(d).

g) Sub-clausc 19(a) be amcnded so that that the sub-county commissioncr and sub-

county administrator shall co-chair thc sub-county technical committce.

h) Clause 2l (d) bc amended to spccify that thc rcprcsentativc of faith bascd groups

and non-governmcntal organizations must be opcrating within the area of
operation of the commitlcc.

i) Clausc 25(4)be dclctcd sincc it was a rcpctition of 24(3).

j) Clause 27 bc amendcd by writing thc tcrm "Commission" in full to mcan

"Commission on Itevcnuc Allocation."

REGULATION OF THE CREDIT
PROFESSION (COMMI TTI] I] PA PER NO. 4 7)

M I N/SEN/SC F& 8/325/2023
BUDGET (COB) REPORTS ON THE COUNTY

3



deliberatc on how 1o cnhancc efficiency in collcction and administration ol

county govcrnments Own Sourcc Rcvenuc'

b) Nairobi city county accounts for thc largcst amount of pcnding bills at

Kshs.l02.8l billion out ol thc total Kshs. 159.73 billion county govcrnments

pcnding bills. 'l-hcrc is nccd to cngage countics to delibcratc on measures to

rcducc accumulation of pcnding bills.

Aftcr dclibcrations, thc Committcc rcsolvcd-

a) 'l'hat, thc Sccrctariat to prcparc an analysis of thc County Govcmmcnts Budgct

Implcmcntation for thc IrYs 2020/21,2021122 and2022123 up to thc 3'd Quartcr

bascd on OSR., pcnding Ilills and wagc Ilill'
b) 'l'o Invitc thc Controllcr of Iludgct to a mccting to providc clarification on issucs

raiscd by thc Committcc rcgarding thc rcports on thc County (iovcrnmcnts

Iludgct Implcmentation.

MIN/SI.]N/SC F&8132612023 ADJOURNMI]N]'

1'hcrc bcing no othcr busincss thc mceting was adjourncd at 12'03 p'm' 'l'hc next

mccting shall bc bY noticc.

SI(;NATURE DATE. 6[poq3

SEN. (CAPT.) ALI IBRAHIM ROBA, EGH' MP

(CHAIRPERSON)

4
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l. Sen. (Capt.) Ali Ibrahim Roba, EGH, MP

2. Sen. Maureen Tabitha Mutinda, MP

3. Sen. Richard Momoima OnYonka, MP

4. Sen. Mohamed Faki MwinYihaji, MP

5. Sen. Shakila Abdalla Mohamed, MP

6. Sen. Eddy Gicheru Oketch, MP

l. Sen. (Dr.) Boni Khalwale, CBS, MP

2. Sen. Joyce Chepkoech Korir, MP

3. Sen. Tabitha Karanja Keroche, MP

SECRETARIAT

l. Mr. Christopher Gitonga

2. Ms. Beverlyne Chivadika

3. Ms. Lucy Radoli

4. Ms. Joan Mahinda

5. Mr. Sekento Tonkei

6. Mr. Barasa Nandemu

7. Mr. Daniel Kirwa

8. Ms. Shirley Milimu
9. Mr. Jeff Mburu

Chairperson
Vice-Chairperson
Member

Member
Member

Member (Attended virtually)

Member

Member

Member

Clerk Assistant

Clerk Assistant

Legal Counsel

Researcher

Researcher

Media Relations Officer
Serjeant-at-arms

Audio Officer
Attachee

MIN/SEN/S cF&B/30812023 PRELIMINARIES

The Chairperson called the meeting to order at 12:20 p.m. This was followed by a

word of prayer. Thereafter, a round of introduction'

MIN/SEN/SCF&8t309/2023 ADOPTIoNoF THE AGENDA

MINUTES OF THE FIFTY-SEVENTH IilTBRID MEETING OF THE SENATE

STANDING COMMITTEE ON FINANCE AND BUDGET HELD ON

THT'RSDAY. 8T'I JUNE. 2023 AT THE GROUND FLOOR BOARDROOM.

COUNTY HALL. PARLIAMENT BUILDINGS FROM 12 NOON

PRESENT

ABSENT WITH APOLOGY

!tr'



I
TheagendawasadoptedafterbeingproposedbySen.MaureenTabithaMutinda,MP,
MP,andsecondedbySen.ShakilaAbdallaMohamed,MP'aslistedbelow-

l. Prayer;

2. Introduction;

3. Adoption of the Agenda;

4. Confirmation of Minutes of the 52il,s3',o,and 54s sittings;

5. Matters arising from minutes of previous meetings;

6. Meeting with cabinet Secretary, National Treasury, and Economic Planning to

deliberate on the Equalization Fund (Administration) Blll, 2023 (Senate Bills

No. 14 of 2023) (Committee Paper No' 43(B))

7. Consideration of legislative proposals on (Committee Paper No' 46)-

a) InsolvencY Act Amendment

b) Public Finance Management Act Amendment

8. Any Other Business; and

9. Date of the Next Meeting and Adjournment'

MIN/SEN/SC F&B,131012023 CONFI TION OF MINUTESRMA

a) The Minutes of the Fifty-Second sitting held on Tuesday,30* May, 2023 at9:00

a.m. werc confirmed as a true record of the proceedings of the committee having

been proposed by Sen. Shakila Abdalla Mohamed, MP, and seconded by Sen.

Richard Momoima OnYonka, MP.

b) The Minutes of the Fifty-Third sitting held on Tuesday, 30s May, 2023 at l:30

p.m. were confirmed as a true record of the proceedings of the Committee

havingbeenproposedbySen.MohamedFakiMwinyihaji,MP,andsecondedby
Sen. Maureen Tabitha Mutinda, MP.

c) The Minutes of the Fifty-Fourth sitting held on wednesday,31" May,2023 at

8:30 a.m. were confirmed as a true record of the proceedings of the committee

havingbeenproposedbySen.MaureenTabithaMutinda'MP,andsecondedby
Scn. Shakila Abdalla Mohamed, MP'

MEETING WITII THE CABINET

ON THE EOUALI ZATION FUND

(ADMINIS TRATION) BILL. 2023 (SENATE

BILLS NO. 14 0F 20231 (COMMITTEE PAPER

NO.4s ))

The committee noted the apology letter from the cabinet Secretary, National Treasury

and Economic Planning. In addition, the cS had forwarded submissions on the

Equalization Fund (Admini stration) Blll, 2023'

MIN/SEN/SCF&B/3 I I/2023
SECR-ETARY. NATIONAL TREASURY AND

ECONOMIC PLANNING TO DELIBERATE



,

The Committee noted that the submission would be considered in a meeting which

would be scheduled to consider stakeholders' submissions on the Bill.

MIN/SEN/SCF& B.131212023 CONSI DERATION oFLEGISLATIVE
PROPOSALS

,BEFORE THE COMMITTEE
COMMITTEE NO. 46)PAPER(

The Committee Considered Committee Paper No.46 on legislative proposals that were

committed to the Committee by the Speaker of the Senate for pre-publication scrutiny-

(i) Insolvency Act Amendment

(ii) Public Finance Management Act Amendment

a) Legislative proposal on Insolvency Act Amendment

The Committee considered the proposed Insolvency Act Amendment as referred by the

Speaker of the Senate for pre-publication scrutiny'
-pursuant to standing order l3l(l)(b), the Committee resolved to recommend that the

proposal may be published with a variation on clause 3 in the proposed new section

. 5758(l) by extending the time period for the fast-tracked administration process from

eleven months to a period not exceeding eighteen months'

b) Legislative proposal on Public Finance Management Act (PFMA)

Amendment
The Committee considered the proposed County Public Finance Laws (Amendment)

as referred by the Speaker ofthe Senate for pre-publication'

The Committee noted the following-

(i) The provision on establishment of County Assembly Service Fund already exists

in another law, section 34 of the county Assembly Services Act of 2ol7 .

(ii) The cash requisition process by the county assemblies will be affected by the

amendment.
(iii) Further, the legislative proposal will lead to consequential amendment of the

County Assembly Services Act of 2017 '

After deliberations, the Committee resolved that the secretariat should prepare a

comprehensive brief on the legislative proposal on PFM Act amendment for

consideration by the Committee in the next meeting' The brief should provide

information on the existing laws and the actual cash requisition processes to be affected

by the amendment. Thereafter, the Committee shall invite the Sponsor of the legislative

proposal, Sen. Kathuri Murungi, MP, to a meeting to deliberate on the legislative

proposal.



MIN/SEN/SCF&B/3T312023 ADJOURNMENT

Therebeingnootherbusiness,themeetingwasadjournedatl:35p.m.Ttien
meeting is to bc on notice

SIGNA

(CHAIRPERSON)

...
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CEO

Director, Economic affairs

Communications Officer

The agenda was adopted after being proposed by Sen' Shakila Abdalla Mohamed' MP'

and seconded by Sen. Mohamed Faki Mwinyihaji' MP' as listed below-

MIN/SEN/SCF&B/30312023 PRELI MINARIES

The Chairperson called the meeting to order al 12:15 p'm' This was followed by a

word ofprayer. Thereafter, a round ofintroduction'

MIN /SEN/SCF&Bl304l2023 ADOPTIONOF THE AGENDA

l. Prayer;

2. Introduction;

3. Adoption of the Agenda;

4. Conhrmation of Minutes of the 52*,53.o' and 54s sittings;

5. Matters arising from minutes of previous meetings'

6.MeetingwithCRAtodeliberateontheEqualizationFund(Administration)Bill,
2023 (Senare Bills No. 14 of 2023) (committee Paper No' 43(A))

7 . Any Other Business; and

8. Date of the Next Meeting and Adjournment'

TING WITHCRATO DELIBERATE ON
MIN/SEN/SCF& B/30 6t2023 MEE

EOUALIZATION FUNDTHE
ADMIN ISTRATION BILL 2023 SENATE

Upon invitation, the representatives from cRA presented the following specific

proposalsandrecommendationsontheEqualizationFund(Administration)BiII,2023
as follows-

a) Clause 2 on interPretation

- Add thc definition of the phrases, ..First policy',, ..unutilized balance'', and

"revenue" in their alphabetical sequences to align with the Constitution'

-RevenueshouldbedefinedasinArticle204(1)whichreferstoallrevenue
collected by the national government each year'

2

4. Dr. Isabel WaiYaki

5. Mr. James Katule

6. Ms. Lineth OYugi

7. Ms. Mary Thiong'o

MIN/SEN/SCF&B/305/2023 CONFIRMATIONOFMINUTES

Confirmationofminutesofthe52"d,53'o,and54ssittingswasdeferred'

BILLS NO. 14 OF 2023)



(

b) Sub-Clause 3(b) -purpose of the Bill- be amended by adding the words "and all

other subsequent policies determined by the Commission on Revenue Allocation
for purposes of Article 204(2)* to cater for all other future policies.

c) Sub-clause 3(d) be deleted since the Fund is yet to be fully operationalized, and

that the Fund does not lapse at end of the FY. Consequently, Clause 32 which

extends the constitutional timeframe should be deleted.

d) Clause 6 on Establishment of Equalization Fund Advisory Board- Sub-clauses

6(lXc) and (f) be redrafted to align with provisions under sub-clauses 6(lxd),
(e), and (l) for consistency.

e) Clause 8 on tenure of office of the Advisory Board- There is need to harmonize

with the term under clause 6(3) which provides for a term of three years'

renewable once or six years nonrenewable.

f) Clause l0 of functions of the Board- For clarity, substitute the term, "section

(b)" with "paragraph l0(1)O)". Secondly, speciff to whom such

recommendations are to be made."

- Sub-clauses l0(l)(g), l2(b), and (c), l5(2Xd) be amended by substituting the

words "these Guidelines" with the words "this Act."
g) Clause I I on decisions of the Committees of the Board- Given that the acronym

CS is undefined, it should be written in full and add the phrase "Cabinet

Secretary" after the existing content. Further, the marginal note to Clause l l is

incomplete.

h) Clause 14 on officer administering the Fund- Sub-Clause l4(2)(b) has nanowed

the qualification of CEO to the area of health. For inclusivify purposes, it should

be amended and redrafted by deleting skills in health insurance, health financing,

health economics, and health care.

i) Clause 15 on secretariat- sub-clause l5(2)(f)(i) be amended by deleting the

words "have been" after the phrase "Government in Marginalized fueas."
j) Clause l7 on establishment of County Technical Committees

- For ease of implementation of the fund, sub-clause I 7(e) be redrafted to read,

"not more than four technical officers from ministries relevant to the funding
project".

- The Commission further recommended the deletion of sub-clause l7(f) since

the same content was repeated in sub-clause l7(d).
k) Clause 19 on establishment of Sub county Technical Committee. The

Commission recommended the addition of a sub-county administrator as a
member of this committee who shall also serve as the secretary.

l) Clause 20 on functions of the sub-countyfechnical Committee

- Sub-claus e 2O(c) be amended by substituting the words "access" with
"assess,"

- Sub-clause 20(d) be amended by addition the words "to the County Technical
Committee" at the end so that it is clear to who the committee will submit
project proposals.

3
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- Sub-clause 20(e) be amended by adding the words "implementatlon or alrer

;ff:,,""Jses 20(f) and (g) be amended by deleting the words "and the

memberofthecountyexecutive.,,r'l".u"'ortnecountyexecutiveis
t".t"tuty to County Technical Committee'

m) clause 2t on prffi?a"r,ri""i.n una rmpt"mentation committee' For clarity-

-Sub-clauseziialbcamende.dbisubstitutingthewords..village
administrator' wiih "ward administrator'"

_ Under ,ru-"ruur"'zrjJj, .p""fy that the faith-based groups be operatmg

within the area of operation of the committee'

- Under sub-clause itlc; ana (d)- Sp;;it that it is a representative of each

.l .,"Xll'lilli?lr?.,,"r. or project rdentification and rmplementation committee-

sub-clause22(d)beredraftedtoread..superviseandreporttothecounty
technical committee on project implementation" For clarity'

o) clause 25 on preparution oi *ork plans- sub-clause 25(4) be deleted since it is a

rePetition ofsub clause 25(3)'

p)Clause2Tonquarterlyreportsonprojectsanddisbursements-Forclaritysince
there are *uny co*-issions in Kenya, the term"commission" be written in full

to mean "Commission on Revenue Allocation'"

The Commission further made the following general comments-

a)Thereisneedtospecifyatwhatlevelthevariouscommitteesareestablished
under the Bill for claritY'

b)TheBillissilento,"o*p"n,utionofcommittees.Thisshouldbeindicatedtobe
from lhe 3Yo administrative costs of the Board'

c)AddanewBoardfunctiontoestablishallthetechnicalcommitteesasopposedto
itbeingdonebytheCountyCommissioner.Additionally,includeamonitoring
and evaluation function for the Board'

d) The Bill is ,il*i on the flow of funds and procurement. The county technical

committeeshouldopenthespecialpurposeaccountswithsignatoriesbeingthe
relevant cEC. Sub county Technical committee to carry oul procurement and

There b

meeting

.D

eing no other business the meeting was adjoumed at 13'20 pm

t. ,"" U" held on Thursday, 8s June 2023 at l0'00 a'm'

nrr..*i.l.9.ts*.

The next

SIGNATURE.
SEN . (CAPT.)ALIIB MROBA. EGH, MP
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issue certificates'

MIN/SEN/SCF&B/307/2023 ADJOURNMENT

(CIIAIRPERSON)
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3. Hon. Mutula Kilonzo JR, CBS

4. Hon. Nathif Jama, EGH

5. Hon. (Dr.) Mohamud Mohammed -

6. Hon. Jonathan Lati Lelelit

7. Hon. (Dr.) AIi Maalim

8. Mr. Stephen MomanYi
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MIN/SEN/SCF&B/29 812023 PREL IMINARIES

The vice-chairperson called the meeting to order at l0:30 a.m. This was followed by

a word ofprayer. Thereafter, a round ofintroduction'

MIN/SEN/S CF& 8t29912023 ADOPTIO N OF TH4 AGENDA

The agenda was adopted after being proposed by Sen. Richard Momoima onyonka,

MP, and seconded by Sen. Shakila Abdalla Mohamed, MP, as listed below-

1. Prayer;

2. Introduction;

3. Adoption of the Agenda;

4. Confirmation of Minutes of the 52"d,53'd, and 54s sittings;

5. Matters arising from minutes of previous meetings,

6. Meeting with CoG to deliberate on the Equalization Fund (Administration) Bill,

2023 (Senate Bills No' 14 of 2023) (Committee Paper No' a3(A))

7. Any Other Business; and

8. Date of the Next Meeting and Adjournment'

F&8t30012023 CONFI RMATIONOF MINUTESMIN/SEN/SC

confirmation of minutes of the 52'd,53'0, and 54" sittings was deferred

Upon invitation, the Council of Governors presented the following specific concerns on

the Equalization Fund (Administration) Bill, 2023-

a) There is need for the Bill to clearly distinguish (ln Parts) the process to be

followed when using the Fund directly and when using it indirectly.

MIN/SEN/SCF&B/30 I /2023 MEETING WITH COUNCIL OF GOVERNORS

TO DELIBERATE ON THE EOUALIZATION

FUND (ADMINISTRATION) BILL. 2023



f
b) Having witnessed the inefficiencies associated with the direct use of the Fund,

the council strongly opines that going forward, the Equalisation Fund should

only be used indirectly as conditional grants to Counties'

c) Proposals on Part Ill-Establishment of Advisory Board

- clause 6(l)(f) be amended to read "three persons nominated by the

Council of Governors drawn from areas identified as marginalized by the

Commission on Revenue Allocation". This is to ensure adequate

representation of the county governments on the Equalization Fund Advisory

Board vis-i-vis the national government representation'

- Clause 6(3) be deleted since it contradicts Section 8'

- New Clause 7 be inserted to provide for meetings of the Board- Frequency of

meetings, notice of meetings, quorum of conduct of business, chairperson of

the meetings, voting, procedure for meetings and attendance of other persons

to meetings of the Board.

d) Sub-clauses l0(l)(g),l2(a) and (c), and l5(1Xd) be amended by deleting the

words "these guidelines" and replace thereof with '1his Act". This is an Act of

Parliament and not Guidelines.
. e) Proposal on Part IV on County Technical Committees-Clauses l7-22

- clearly indicate that clauses 17-22 only apply to the direct use of the Fund'

. This is because there already exists a framework for management of

conditional grants (indirect use of the Fund) which does not envision such

committees.

- Secondly, clause l7 on establishment of County Technical Committees of be

amended by deleting the words "County Comrriissioner" and substitute

therefore with the words "Govemor". i

- Sub-Clause l7(a) be amended to read as "Chairperson who shall be the

county Govemor or a person designated by the Governor in writing".

- sub-clause l7(f be deleted since it is a repetition of sub-clause l7 (d).

- Clauses 19 and 20 on establishment of sub-county committees be deleted.

This is because it is duplicitous and that the functions of the sub-county

committee can be performed by the county technical committee.

f1 Proposal on Clauses 23-28

- That there is a need to distinguish (in parts) the roles of the County Executive

Committee Member responsible for matters relating to finance in the

identification ofprojects and related processes to avoid duplication ofroles.

- Clause 24 be amended to read as follows: "The County Executive Committee

Member responsible for matters relating to finance shall submit work plans to

the Board for approval". This is attributed to the fact that the CECM, Finance

is only responsible to the Board and not the technical committee which has

different reporting lines as per the Bill'



The Committee made the following observations-

a) There is need to review the administrative costs and expenses of the Advisory

Boardprovidedforunderclausel3(3).Threepercentoftheapprovedannual
allocation to the Fund may be a surplus'

b)TheEqualisationFundAdvisoryBoardhasmorerepresentationfromthe
National Government and needs review'

c)TheCommitteeunanimouslyagreedwiththeCoGthattoensureefficient
utilization, Equalisation Fund should only be used indirectly as conditional

grants to counties.

d) rhat cRA should provide a clear dehnition of the term "marginalized areas" in

development of the Third Policy on Marginalisation'

e) There is need to review the provisions on the roles of county commissioner in

the Bill. The proposed provisions neglect the vital role of county governments in

project identification, approval and implementation of projects and programmes

financed by the Fund.

There is need to amend sub clause 6(lXc) to include the words "or a

representative designated in writing" to represent the Principal Secretary

responsible for matters relating to finance when unavailable'

MIN/SEN/SCF &B/3 02t2023 ADJOURN MENT

There being no other business the meeting was adjoumed at 12:00 p.m. The next

meeting is to be held on Tuesday, 6'h June 2023 al l2: I 0 p'm'

SIGNATURE .DArE..l,3.[9.qJ Qo€
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SEN. (CAPT.);TI IBRAHIM ROBA. EGH. MP
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The Vice-Chairperson called the meeting to order al l0:29 a.m. This was followed by

1
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MINUTES OF THE FIFTY.FIRST MEETING OI{'THE SENATE STANDING

COMMITTEE ON FINANCE AND BUDGET IIELD ON THURSDAY. 25TII

MAY.2023 AT THE GROUND FLOOR BOARDROOM. COUNTY HALL.

PARLIAMENT BUILDINGS FROM IO.OO A.M.

ABSENT WITH APOLOGY

SECRETARIAT

l

MIN/SEN/SCF&B/27Il2023 PRELIMINARIES

,1,,

r lt l.

l.t



I
\

a word of prayer. Thcreafter, a round of introduction

The agenda was adopted after it was proposed by Sen. Shakila Abdalla Mohamed, MP,

and seconded by Sen. Mohamed Faki Mwinyihaji, MP, as listed below-

l. Prayer;

2. Introduction;

3. Adoption of the Agenda;

4. Conlrrmation of Minutes of the 39m, 40th, 4ltt, 43'd, 44th , 45th, 46't', 47th, 48th,

496, and 50th sittings;

5. Consideration of the Equalization Fund (Administration) Bill,2023 (Senate Bills

No. 14 of 2023) (Committee Paper No. 4j)
6. Consideration of the draft County Governments Additional Allocations Bill,

2023 (Committee Paper No. 44)

7. Any Other Business; and

8. Date of the Next Meeting and Adjournment.

MIN/SEN/SCF&BI273I2O 23 CONFIRMATION OF MINUT ES

Confirmation of minutes of the 39th,40th,41't, 43rd,44rh' 45th,46th, 47th,48th,49th, and

50ft sittings was deferred.

MIN/SE cF&lll27 412023 CONSIDERAT ION OF THE EOUALIZATION

I

t

FUNI) (ADMINISTRATIO BILL. 2023

SEN TE BILLS NO. t4 0F 2023

COMMITTEE PAPER NO.43

The Committee considered Paper No. 43, on Equalization Fund (Administration) Bill'

2023

The Committee noted the contents of the Paper and after deliberations, the Committee

was informed that Commission on Revenue Allocation, Controller of Budget and the

Cabinet Secretary, National Treasury and Economic Planning had been invited to a

meeting of the Committee to deliberate on the Bill.

The Committee recommended that the stakeholders who participated during the

consideration of the Public Finance Management (Equalization Fund Administration)

Regulations, 2021 be invited to submit views on the Bill.

2

MIN/SEN/SCF&B/272I2023 ADOPTION OF THE AGENDA
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The Committee considered Paper No. 44, draft County Governments Additional

Allocations Bill (CGAAB), 2023.

'l'he Committee noted with conccrn that-

After deliberations, the Committee resolved the following-

a) Consideration of the draft County Governments Additional Allocations Bill,
2023 be deferred to Tuesday, 30th May, 2023 to allow the Parliamentary

Budget Office to collate the necessary information conceming additional

allocations for FY 2023124;

b) An elaborate draft of the County Govemment Additional Allocations Bill,
2023 be presented to the Committee during the meeting scheduled on

Tuesday, 30rh May, 2023; and

c) Resolution on the publication of the Bill by the Senate bill will be considered

during the meeting on 30th May,2023.

MIN/SEN/SCF &BI 27 6 12023 ADJOURNMENT

There being no other business the meeting was adjoumed at 12:53 p.m. Next meeting is

to be held on Tuesday y,2023 at 9:00 a.m

SIGNATUR
stl

.DA]'ll .E
.) IBRAHIM ROI}

(CHAIRPERSON)

rI.s.Le*.ts....
A, EGH, MP

3

M IN/SEN/SCF& B/275l2023 CONSIDERATION OF THE DRAFT COUNTY
GOVERNMENTS ADDITIONAL
ALLOCATIONS BILL. 2023 GOMMITTEE
PAPER NO.44)

a) the brief by the Parliamentary Budget Office was inadequate to enable the

Committee to make a resolution. For instance, the brief did not provide a list of
the counties which would benefit from various additional allocations. The PBO

was directed to include beneficiary counties and provide rationale or justification

for each additional allocation.

b) there was need for the relevant Committee of the Senate to carry out impact

assessment on implementation of additional allocations to ascertain the

implementation status of projects and programmes funded via previous

allocations

c) whereas the Counfy Govemments Additional Allocation Bill originated from the

Senate, there were indications that the National Assembly intended to publish a

similar Bill.

)
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REPUIILIC OI.'KI]NYA

TIIIRTF]ENTII PARLIAMENT I SECOND SESSION

'iltu sENAl'll

At thc sirting of the Senate held on'Ihursday, 4'h May, 2023,the Uills listcd at the second column below

wcrc introduced in the Senate by way of l.'iist Reading and thereafter stood committed to the respective

Standing Committccs indicatcd at thc third column.

pursuant to the provisions of Articlc I l8 of thc Constitution and standing ordcr 145 (5) of the Scnatc

Standing Orderi, the Committees now invite intcrcstcd members of the public to submit any

rcprcsenlations that thcy may have on the Uills by way of written memoranda.

'l'hc memoranda
dclivcrcd to thc
clerk.serrate(ripa

may bc submitted to
Olficc of thc Clerk o

rliament o.ke and co

at thc fourth column bclow; to be rcce

thc Clcrk of thc Scnatc, P. O. tlox 41842-00 100, Nairobi; hand-

I thc Senatc. Main Parliamcnt tluildings, Nairobi; or cmailed to

picd to thc cmail addrcsscs olthc respcctivc Committcc indicatcd

ivcd on or bclorc Monday, 22"d May,2023'at 5.00 p'm'

c) l-hc Constitution o

(Amcndmcnt) Bill
Ilills No.l5 o12023)_

Standing Committee on

Justicc, Lcgal Aflairs and

Ilufan If ig[q

senale ilahrc@parliament o.keI Kcnya
(Scnatc

l'hc llills may bc accesscd on thc Parliamcnt wcbsite at http:llwww.parlia me nt () keithe-senate/house-

businessibills

INVITATION FOR SUI}MISSION OF MEMORANDA

Email AddressCommittee Referred ToBiil
Standing Committcc
Agriculture, I.ivcstock
l:ishcrics

on
and

'lhc Agriculturc and lrood
Authority (Amcndmcnt) l) i ll
Scnate Bills No. l3 o12023

Standing Committee
I.inancc and tludget

oll'l'hc liqualization lrund
(Adm in istration) tlill (Scnate

Bills No.l4 of 2023)

.I.M. NYI.](;ENYE, CI]S,
CT,ERK OF TIIE SENAI'E.

agricu lture lfcom m ittee.senate@parl
iament. go. ke

a)

tlnancebudgetcomm.senate@parl ia

ment. so.ke
b)
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REPUBLIC OF KENYA

THE NATIONAL TREASURY & ECONOMIC PLANNING

SUBMISSIONS BY THE CABINET SECRETARY' NATIONAL

TREASURY & PLANNING TO THE SENATE STANDING

COMMITTEE ON FINANCE AND BUDGET ON THE

EQUALIZATION FUND (ADMINISTRATION) BILL' 2023

(SENATE BILLS NO. 14 OF 2023).

7'h JUNE,2023
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Reference is madc to your letter Ref. No. SEN/DSEC/F&B/CORR/2023/67 (c)

dated 23'd May,2023 inviting the National Treasury and Economic Planning to a

meeting of thc Standing Comrnittee on Finance and Budget on the EqualizaLiort

Fund (Administration) Bill. 2023.

The follolving are the con]ntents liom the National 'l-reasury and Economic

Planning:

I. Background

l. Article 204 of the Constitution cstablishes the trqualization Fund (Fund) to

provide basic services including water, roads. health facilities and clectricitv

to thc marginalized areas to the extent necessary to bring thc qualify of those

serviccs to thc level generall;' enjoyed by th rest of the nation, so far as

possible. Article 204 (3) ol'the Constitution requircs the National Govetnment

to decide on a policy for the implementation of the Fund either directly or

indircctly through conditional or unconditional grants to marginalized

counties.
2. Section l8 ol'the Public Finance Managentetlt Act. 2012 mandates the

National 'l'reasury. through the Cabinet Secretary to administer the Frrnd in

accordance rvith Anicle 204 of the Constitution.

3. 'fhe National Treasury thcrefore, prepared the liqualization Fund Guidelines

vide Gazetre Notice No. l7lI ol'13d'March. 2015 for thc adrninistration ol
the Fund. I'he Guidclines werc prepared in strict adhcrence to the Statutory

Instruments Act, 20 l3 and were approved by Parliament in Decernber,20l5.

4. l'he First Marginalization Poticy (First Policy) determincd by the Commission

on Revenue Allocation (CRA) in line rvith Article 216(4) ol'the Constitution,

identified lourteen Counties to benefrt from the Fund namely: Turkana;

Mandera; Wajir; Marsabit; Samburu; West Pokot; Tana River: Narok; Kwale;

Garissa; Kilifi; laita Taveta; Isiolo and Lamu.

5. Conscquently, the [,qualisation Fund Advisory Board, cstablished under the

Guidelincs, applied thc Equalisation Fund directll' using National

Government structures to finance and implement projects idcntiflcd in thc l4
marginalizcd counties.

6. llowever, during the implementation o1' the First Policy, the Council of
Governors petitioncd the High Court vide Petition No.272 of 2016 seeking to

nullily the Guidelines and the court granted the I'ollowing prayers as sought

by the Petitioner: -

2
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REPUBLIC OF KENYA

THE NATIONALTREASURY AND ECONOMIC PLANNING

Telegraphic Add ress: 22921

FAX NO. 310833

Telephone: 2252299

When ReplYing Please Quote

Ref No: NT/EfAB/TTCH/ P ARL / O I /' A' / (3 l)

Mr.J. M.NYegenYe, CBS,

Clerk of the Senate,

The Senate

Parliantent Buildings

NAIROBI.

N" N ..^s

THE NATIONALTREASURY

P. O. BOX 30007-00100
NAIROBI

g'aJwwr2023

sLlBMrT VIEWS ON THE EQUAIJZATION

2023 (SENATE BIUS NO 74 0E 2023)

Deat v.

INWTATION TO A IVIEETING TO

ruND GDMIMSTRATION) BIII,
RE:

Reference is rrrade to your letter Ref: SEN/DSEC/FSA /coPJ'/2023/67(c) dated 23',n

May,2o2|ontheabovesubjectntatter'Ihave.beeninvitedtoallleetinswiththe
senate Finan ce & Budget 

-Corilmittee 
to submit our representations on the

EqualizationFund(Admi-nistration)Bill,2O2g(SenateBillsNo14of2023)'

unfortunately, the National Treasury is scheduled to appear before the Departruental

contntittee on Finance and National Planning to subrrtit our views otr the Finance Bil[,

2023 on the satne date.

Thepurposeofthisletteristoletyotrkr,rowofthispositionandtoseekyoul.
indulgence to request the conrmitte e to accept our written Subnrission hercby

attached.

Enclosed herein, find the followirlg for your reference and necessary action: -

l.NationalTreasuryarrdEconotrticPlanningrepresentatiorrs/view.sonthe
EqualizationFund(Adntirristration)8111,2023(SenateBillsNol4oF2o2S\

2. TheEqualization Fund Status Report;

3. The Public finance Managetrtent (Equalization tund Adtninistration)

Regrilations,202"1;
ThI nttorney General's Advisory on the Court ruling on the petition no 272 of

2016
The High court ruling on the petition no' 272 of 2O16'

4
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Thank you for your coutitlrted support

Yours

Njuguna Ndung'u, CBS

CABINET SECRETARY

Encls

Copy to Dr. Chris Kiptoo, CBS

Principal Secretary
National '[reasury

NAIROBI

Amb (Eng) MahboubM. Maalim, CBS, OGW
Cha irttra IT

Equalisation Iund AdvisorY Board

NAIROBI

Sen. Ali Roba Ibrahim
Chait'rtratt
Senate Standing Cotttnrittec on Filralrce and Brrdgct

Thc Senatc

Palliautent Buildings
NAIROBI.
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a) A declaration that Equalizatiort Fttnd.bei-nS{or the benefit of Marginalized

Counties can only be disbursed by rhe National Government through the

respective ond affected County Governments and in accordance with

recontntendations made by the Comnrission on Revenue Allocation as

approved b)' P a rl iame nt'

b)AdeclarationtholtheGuidelinesonadministralionofEqualizationFund"' ')riurnra 
on 13,t, March, 20t 5 in the Kenya Gazefte vol cxwl- No. 26 as

Gazette Notice No- 1711 are accordingly unconstitutional' null and void

jor violating Articles I (4), 2(1)' 6' 10'174'201'204 and 216 of the

constitution and section t2 and 18 of the Public Finance Management Act'

c) An order of certiorari to ren'tove and quash the guidelines on

administration of Equalization fund published on t3th March 2015 in

Gazette Notice No. I7 I I '

d) The 2"d Respondent shall within six (6) months of the date of the iudgment'

andinconsultationwithallrelevanlstqkeholders'prepareanappropriate
policy and/or slattdory instrutrnent on the administralion of the

Equalization Fund thtat is contpliant with the recontmendation made by lhe

ComntissiononRevenueAllocalionasapprovedbyParlioment,andthe
objectives of the Eqttalization Fund .and 

devolution as set oul in the

Cinvirution and enunciated in the judgmenl'

In its ruling, the Court gave, among others' the.following reasons for granting

the above prayers: ttrat the'Equallsation Fund Advisory Board had ignored

recommendation of CRA on: -

i) Composition on the advisory board;

ii) Failure to make provisions for representation of counties;

iii) Appropriation of funds as conditional grants to marginalized counties;

iu) Funds to be spent when County Govemments are in place; and

v) Management of the Fund to be supported by an Inter-govemmental

relations dePartment'

8 Consequently, and in adherence to the directive of the Court' the National

Treasury constituted and Inter-Agency Taskforce comprised of officers from

the National Treasury, the Oflrce of the Attorney General' the-National

Assembly, the Senate, Parliamentary Budget Office' Office of the Controller

of Budget, the Commission on Revenue Allocation and the Council of

Govemorstoinitiateadraftpolicyand/orStatutoryInstrumenton
administration of the Equalisation Fund'

3



4

9. In line with directives ol'the Cour1, the taskfbrce, in consultation with the

stakeholders developed the Public Finance Management (Equalisation Fund

Administration) Regulations,202l u'hich was then published through Kenya

Cazette supplement No. 69, Legal Notice No. 54 of 29't'April, 2021 and

approved by Parliament paving way lbr the operationalization of the Fund.

II. Current Status

l0.With the passage ol'the I{egulations;

a) The National Treasury and llconomic Planning constituted the Equalisation

Fund Advisory Board (EFAB) and secretariat to provide effective

management and administration of the Fund.

b) Through the Equalisation Fund Appropriation Act, 2018 covering FYs

2014115,2015116 and 2016/17, thc Fund has initiatcd full implcmentation
and lacilitatecl completion ol projects under the First Marginalization
Policy and paynlcnt of pending bills under the First Policy is ongoing.

c) 1'hc Countl' 'lechnical Committee and all other committecs as stipulated in

the Rcgulations have been established in the 34 beneliciary counties.

d) The Equalization Fund Appropriation Bill 2022 was prepared and

submitted to Parliarnent fior consideration and approval. 'l'he Bill was

published on 3l'' January 2023 and captures KSh 13.893,791,644 which

comprises of KSh 6,825.317,433 and KSh 7.068.474,211 forFY 2021122

and FY 2022123 respectively lbr implemcntation of Second Policy on

Marginalization.

e) Project identification and implementation under Second Policy on

marginalization will commcnce immediately after the approval of the

Equal isation l"und Approp riation Bill 2022.

Q Preparation of handing over fiamework of projects to counry governments

is ongoing.

ItI. Equalization Fund Bill 2022 (National Assembly Bill No. 47 of 2022)

1 1.ln February,2023, the National lieasury and Economic Planning received a

request from the Clerk of the National Assembly to submit a comprehensive

brief on the representations of the Equalization Fund Bill 2022 (National

Assembly BillNo. 47 of 2022) (hereinafter EF Bnl2022).

l2.The Objectivc of the Bill is to:

a) Operationalize the Equalization Fund as established under Article 204 of
the Constitution; and



b)EstablishaboardtoadministertheFundininstanceswheretheFundis
directly used for the provision of basic services to marginalized areas'

l3.The Bill sponsored by Hon' Kassait Kamket' MP underwent l'(Reading on

30'h Novemb er, ZOZi und tom'nitted to the Departmental Committee on

Finance and National Planning'

l4.The National Treasury and Economic Planning urged the National Assembly

to reject or refer ,r,. ir Bill 2022 back to the sponsor with recommendation

rhat the Bill is subjecied to further and wider scrutiny by stakeholders based

on the following

a)ThattheEFBl|l2o22wasovertakenbyeventssincethereisalreadyan
administrativ., go-,onunce and legal framework in place for the

management of the Equalization Fund;

b) There is in place a board, the Equalization Fund Advisory Board and

Secretariat that is administering the Fund;

c)TheBilldoesnotdiscloseanymischiefthatitscekstoremedyorcurein
the prevailing implementation structure; and

d) The constituencies are not recognized as planning or administrative units

outside the confines of the county govemments structure in the devolved

system of govemance'

IV. The Equalization Fund (Administration) Bill' 2023

l5.ln May, 2023., lhe National Treasury and Economic Planning received a

request from the Clerk of the Senate to attend a meeting of the Commimee on

Finance and Budget and submit representations on the Equalization Fund

(Administration) Bill 2023 (hereinafter EF Bill 2023)'

l6.The purPose of the Bill is to:

a) Provide a framework for administration and management of the

EqualizationFundinaccordancewitharticle204oftheConstitution;
b) Provide fo, 

"ornpft'lon 
of ongoing projects under the First and Second

Policies; , .

c)Provideaframeworkfortheidentification,selectionandimplementatlon
ofprojects for purposes ofthe Fund;- . .

d) Suspend the appiiiation of Anicle 204 (7) of the Constitution and extend

the PendencY ofthe Fund; and

e) Provide for the procedures in relation to winding up of the Fund'

l7.We have revicwed the EF Bill2023 and comment as follows:

5



a) The EF Bill, 2023 has been overtaken by events since there is already an

administrative and management framework in place for the administration
of thc Fund. Section l8 of the PFM Act. 2012 mandates the National
Treasury to administer the Fund. As a result, parliament passcd thc Public
Finance Management (Equalization Fund Administration) Regulations.
202 I which establishes thc adrninistrative and management fiarnervork in
thc adminislralion ol' the Fund. '[hc llegulations were passed afier
cngagemcnt and participation of various stakeholders including the

Council olGovcrnors. Commission on Revenue Allocation, Controller of
Budget, the Attorney General, the National Assembly, the Senate,

Parliamentary Budgct Office and the members o1' the public. Further,
Section 6 of the PFM Act, 2012 provides that PFM Act prevails over any
legislation on matter. intcr alia establishment and managcment of public
funds.

b) -l-he 
EF Bill, 2023 docs not provide any remedy it tries to cure in the current

adnrinistrative and governance st.ructure of the management of the Irund. It
has adopted thc cunent sl.ructure savc lbr moving of the administration ol'
the I.und fiom thc PFM Act to thc EIr Bill.

c) We rlote that the EF Bill.2023 seeks to extend the Fund fbr a further non-
retrewable teml ol'ten years h'om the time the Fund would have lapsed.

Article 204 (6) of the Constitution providcs that the Fund would lapse

t\.venty years from the Dll'cctive Datc. l'he Constitution defines cll'ective
date to mean the date the Constitution came into force. The Constitr-rtion
was plomulgated on 27'l'August, 20 10. Therefore. the Fund would lapse

on 26't' August, 2030. Though Parliament is mandatcd to extend the life of
thc Fund for a Iurther lixed period of years, it would be proper for the same

to be done through a stand-alone Bill within a period of tr,vcnty-four (24)

months to the lapse ol'the period specilied under Article 204 (6) of the
- Constitution.

l8.ln Conclusion, the cun'ent administration and management framework of the

administration of the Fund is sufficient and therefbre there is no need for the

EF tsill, 2023.'l'he Fund has less than 7 years to lapse and any act of derailment
in the administration of the l:und only seeks to aflbct the achievement of its
intended puryoses. Furthermore, the Fund is we ll established under the PFM
Act which prevails in the establishment and management of public Funds. Any
proposal to ensure better administration and management of the Fund can only
be factored under the current legal, govemance and administrative fiamework.

I
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lg.Therefore, the National Treasury and Economic Planning urges you to

consider to reject the Bill or refer it back to the sponsor with recommendations

that the Bill be subjected to further consultations with stakeholders before

reconsideration.

NJUGUNA NDUNG'U, CBS
C INET SECRETARY

\

i

\
7



COUNCIL OF GOVERNORS

LEGISI-ATIVE MEMORANDUM ON THE EQUALISATION FUND (ADMINISTRATION) BlLl, (SENATE BILLS NO. 16 OF zoz3)

TO

THE SENATE STANDING COMMITTEE ON FINANCE AND BUDGET

FROM

THE COUNCIL OF GOVERNORS

1
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COUNCIL OF GOVERNORS

THE COUNCIL OF GOVERNORS,

ln recognition of the fact that sovereign power of the state is exercised at two levels of government, that is, the National

Government and the County Governments, whose distinctness is recognized by Article 6 (z);

tn further recognition of the need to ensure that all legislation is cognizant of devolved governments; and

Aware of the need for coordinated action between the National and County Governments to ensure that legislation properly

respond to the key issues, and further reflects the spirit and purpose of devolution.

Having reviewed the Equalisation Fund (Administration) Bill, 2023, the Council of Governors on behalf of the 47 County

Govemments submits the proposals highlighted herein below for consideration:

A. GENERALCOMA4ENTS
r. Article zoa $)(b) of the Constitution of Kenya, zoto, provides that the National Government may use the

Equalisation Fund either directly or indirectly through conditional grants to counties in which marginalised

communities exist. The Commission on Revenue Allocation (CRA) in their First Policy on the Criteria for
ldentifying Marginalised Areas and Sharing of the Equalisation Fund, recommended thot the Fund should

be spent indirectly os conditional grants to marginalised counties. This is because county governments are

better placed to target expenditure programmes to marginalized communities within the counties. The

Commission further defined 'Marginalised areas'to mean Marginalised Counties. However, the First Policy

was implemented directly. Having witnessed the inefficiencies associated with the direct use of the fund,

the Council strongly opines that going forward, the Equalisation Fund should only be used indirectly as

conditional grants to Counties.

1



COUNCIL OF GOVERNORS

2. On the management of the Fund: There already exists an elaborate framework on the management of
Conditional grants issued to Counties. However, we note that the Bill has proposed a framework similar to
Public Finance Management (Equalization Fund Administration) Regulations, 2o21 that exhibited
ineffectiveness and inefficiencies.
We therefore urge the Senate to amend the Bill to ensure that the Fund is used in accordance with the
existing framework on management of Conditional grants. That is; The funds shall be utilized as conditional
grants to the affected counties in accordance with the Division of Revenue Act and the Equalisation Fund
Appropriation Act (in the place of the County Governments Additional Allocations Act) for the respective
financial year. Under such a framework, Funds are allocated and disbursed to Counties for implementation
of Projects subject to agreed upon conditions between the County Governments and the Equalisation Fund
Advisory Board.

3. There is need for the Bill to clearly distinguish (ln Parts) the process to be followed when using the Fund
directly and when using it indirectly.

4. lt is important to note that after 13 years of its existence, the Fund is yet to realize the objectives for which it was
established in zoto. Since inception of the Fund, the total entitlement to Counties is Ksh.54,o35,184,o5o (excluding FY

204124 allocation), out of which Ksh.26,29),79r.644 has been approved and appropriated by Parliament. The Council
therefore requests the Senate to fast track the approval and subsequent appropriation of the remaining amount of
the Fund entitled to County governments.

5. There is need for the Bill to provide for meetings of the Board.

6. There is need for the committees established under the Bill to consider the inherent role of county governments in
administrating prolects and programmes facilitated by the Fund as a malority are devolved functions.

3
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COUNCIL OF GOVERNORS

B. SPECIFIC CONCERNS

The Council proposes the following specific amendment to the Equalisation Fund (Administration) Bill, zoz3:

Clause/Section Provision Rationale/Justif ication

PART III
ESTABLISHMENT

OF ADVISORY

BOARD

6. (r) There is

established a Board to
be known as the
Equalisation Fund

Advisory Board which
shall consist of-

(a) the Chairperson who
shall be appointed by
the
Cabinet Secretary;

(b) the Principal

Secretary responsible
for matters relating to
finance;

(c) the Principal

Amend Section 6 (t)(f) to
read as follows:
(f) three persons
nominated by the
Council of Governors
drawn from areas
identified as marginalized
by the Commission on
Revenue Allocation;

From the provision in the Bill there is lack of
adequate representation of the county

governments on the Equalization Fund Advisory

Board vis-)-vis the national government

representation, despite the services catered for
by the Fund being mostly functions of the

county governments as per the Fourth Schedule

to the Constitution. Given that implementation

will take place in marginalized areas identified

within Counties, there is need for adequate

representation on the devolved units. This

would bolster the county governmentrs

engagement in the administration of the Fund

and its associated services.

4
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COUNC!L OF GOVERNORS

Secretary responsible
for matters relating to
devolution or a

representative
designated in writing;

5

.J,

(d) one person from a

pastoralist community
nominated by the
National Assembly;
(e) one person
nominated by the
Senate;
(f) one person
nominated by the
Council of Governors
drawn from areas
identified as

marginalized by the
Commission on
Revenue Allocation;
(g) the Chairperson of
the Commission on
Revenue Allocation or



COUNCIL OF GOVERNORS

a representative
designated in writing;
(h) the Controller of
Budget or a

representative
designated in writing;
(i) the Chief Executive
Officer who shall be
secretary of the Board.

6 G) A person
appointed under
section (t)(c) and (f)
shall serve for a term of
three years renewable
for one
further term.

Delete Section 6 (3) This provision contradicts Section 8

The Bill has not
provided for meetings
of the Board

7 (t) The Board shall meet
not less than four times in
every financial year and
not more than four
months shall elapse
between the dates of the
next meeting.
(z) Unless three quarters

6
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of the total members of
the Board otherwise
agree, at least fourteen
days written notice of
every meeting of the
Board shall be given to
every member of the
Board.
(3) The quorum for the
conduct of the business
of the Board shall
be five members, of
whom the majority of
shall be from amongst
the non ex officio
members.
(a) The Chairperson shall
preside at every meeting
of the Board at which he
or she is present but in his
or her absence, the
members present shall
elect one of their number
who shall, with respect to

7
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COUNCIL OF GOVERNORS

that meeting and the
business transacted, have

all the powers of the
Chairperson.
(5) Unless a unanimous
decision is reached a

decision on any matter
before the Board shall be
reached by voting.
(6) Subject to sub-section
(3), no proceedings of the
Board shall be invalid by
reason only of a vacancy

among the members
thereof.
(t) Subfect to the
provisions of this Section,
the Board may determine
its own procedure and
the procedure for any
committee of the Board

and for the attendance of
any other persons as its
meetin s and may make

8
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standing orders in

respect thereof.
tz. The Board Secretary
shall cause minutes of all
proceedings of meetings
of the Board to be
entered in books for that
purpose.

Sections ro (r)(g),
tz (a) & (c),
rs (rXd)

Delete the words "these
Guidelines" and replace
therefor with "this Act".

This is an Act of Parliament and not Guidelines

PART IV - COUNTY

TECHNICAL

COMMITEES

Clauses r7-zz

Part lV establishes
County Technical
Committees

For purposes of this Act
and in accordance with
Article 2o4 (6) of the
Constitution, clearly
indicate that Clauses t7-zz
only apply to the direct
use of the Fund.

There already exists a framework for
management of conditional grants which does

not envision such committees in the case of
indirect use of the Fund as conditional grants to
Counties.

17. Each County
Commissioner of an

eligible county
shall establish and
convene a county
technical committee

t7. Each Governor of an

eligible county
shall establish and
convene a county
technical committee
comprising of-

The proposed composition of the technical

committee disregards the inherent role of
county governments in administrating proiects

and programmes facilitated by the Fund.

lnstead, it assigns these duties to the National

9
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These Sections have
refer to "these
Guidelines"
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comprising of-
(a) chairperson who
shall be the County
Commissioner;
(b) the relevant county
executive committee
member
for Finance;
(c) Constituency
Development Fund

Managers;
(d) a representative of
the relevant County
Assembly;
(e) a public officer
representing the
implementing
sector with prioritized
projects
(f) representative of
the relevant County
Assembly;

(a) chairperson who shall
be the County Governor
or a person designated
by the Governor in
writing;

Delete Section 17 (f)

Government via the County Commissioner,

thereby encroaching on the constitutionally

assigned responsibilities of the county

governments.

The same has been provided for under Section

17 (d)

Clauses t9 and zo r9 Establishment of the
5ub-county

Delete Clauses t9 and zo The establishment of the Sub- County

committee is unnecessary and duplicitous.

L
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These functions can be performed by the
County technical committee.

Clauses u3 - z8 Provides for the
functions of the CECM

for Finance

There is need to
distinguish (in parts) the
roles of the County
Executive Committee
Member responsible for
matters relating to
finance.in identification
of projects and related
processes to avoid
duplication of roles.

ln case of indirect use of the Fund as conditional
grants to counties there only needs to be a

framework between the Board and the County

Executive Committee Member responsible for
matters relating to finance. as opposed to the

technical committees convened by the County

Commissioner.

24. The County
Executive Committee
Member
responsible for matters
relating to finance shall
submit workplans
through the respective

Amend as follows:
24. The County Executive
Committee Member
responsible for matters
relating to finance shall
submit workplans to the
Board for approval.

The County Executive Committee Member
responsible for matters relating to finance is

only responsible to the Board and not the

technical committee which has different
reporting lines as per the Bill.

1
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technical
committee.
Clause 20 - Functions of
the
sub-county
technical
committee.
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county technical
committee to the Board
for approval.

1



a

COMMENTARY ON THE EQUALIZATION FUND (ADMINISTRATION) BILL, zoz3

In accordance with the requirements of Article zo5 of the Constitution, the Commission on Revenue Allocation

has considered the Equalisation Fund (Administration) Bill zoz3 and recommends as follows-

NO. CI-AUSE RECOMMENDATION JUSTIFICATION

1 Clause z

Interpretation
Add definition of the following phrase in its
alphabetical sequence-

' Fir st P olicy' means the fir st policy determined by

the Commissron on Reuenue Allocation under

Article zt6(+) of the Constitution in identifuing

marginalized areasfor purposes of Article zo4Q)

of the Constitution

The phrase 'First Policy is

referenced in the Bill but not

defined hence the need to clarify.

In the definition of the phrase'unutilized balance'

under paragraph (a) delete the word 'and' after

the semi colon.

To correct an editorial error

given there is a list that follows

the content.

1
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In the definition of the word "revenue"
This has the meaning assigned in the CRA Act.

The CRA Act excludes revenues referred to under

Article zo6(tXaXb) and Article zo9(4) of the

Constitution. This definition also contradicts

Clause 4 of the Bill.

2 Clause 3

Purpose

Recommendation: Add "o:nd o,ll other

sub sequent policies detennined by the

Commissi on on Reuenue Allocation for
purposes of Article zo4(z)"

To cater for future policies

2

Recommendation: Revenue should refer to

revenue as defined in Article 2o4(r), which refers

"to c'll the reuenue collected by the national

g ouernment each y elr..." .

To align with the Constitution

Clause g (b) provides for completion of ongoing

projects under the First and Second policies.

a



Clause 3 (d) suspends the application of Article

2o4O) of the Constitution and extends the

pendency of the Fund. Recommendation:

Delete. The Fund is yet to be fully

operationalised. Given that allocation to the Fund

remains in the Fund, and that the Fund has eight

more years for its implementation, a proposal to

extend the Fund is not currently justifiable.

Also delete clause 3z which extends the

constitutional term.

For practicability

J Clause 6

Establishment of
Equalisation Fund

Advisory Board

Clause 6 (3) refers to persons appointed under

Clause 6 (tXc) and (0.

Recommendation: redraft to align uith
prouisions under Clause 6 (t)(d), (e) and (fl

For coherence

3



4 Clause 8

Tenure ofofEce

This clause provides for a non-renewable term of
six years for persons appointed under Clause 6
(tXd), (e) and (0.

Recommendation. Harmonize with the term
under clause 6(g) which provides for a term of
three years' renewable once.

5 Clause ro

Functions of the

Board

Under sub clause ro(tXc) which provides for the

Board to make recommendations on the priority

areas requiring financing and implementation in

accordance with the workplans considered under

section (b) and in line with the recommendations

of the Commission on Revenue Allocation

Recommendahbns; Firsfly, substitute the term

'section (b) with paragraph 1o(1) (b). Secondly,

specifu to whom such recommendations are to be

made.

For clarity

6 Clause rr Under sub clause (r), write the acronl.rn CS in full For ease of understating given it
is undefined.

4



Decisions of the

Committees of the

Board

The marginal note to Clause tr is incomplete.
Recommendation: add the phrase'Cabinet
Secretary' after the existing content

For coherence

7 Clause 14

Officer
administering the

Fund

Clause t+ (zXb) has largely narrowed the technical
qualification of the Fund CEO to the area of health.

Recommendation: delete skflls fn health
insurance, health financing, health economics,
and health care. Additionally, align wtth Zk).

$

For inclusivity purposes

B Clause r5

Secretariat

Under clause tS(zX0(i) delete the words "haue

been" after the phrase "Government in
marginalised areas" 

\Sg

To correct a grammatical error

9 Clause 17

Establishment of
coun\r technical

committees

Under paragraph (e)-

(e) a public officer representing the implementing

sector with prioritized projects

Recommendahons.' redraft to read *not more

than four technical fficer s from ministries

releuant to the funding project"

For ease of implementation of

the Fund

5



Delete paragraph (0. The same content is

repeated in (d) which provides a representative

from the County Assembly

Add the sub county administrator as member of

this committee who shall also serve as secretary

to the Committee.

10. Clause zo

Functions of the

sub-county

technical

committee

Under paragraph-

i. (c), substitute the word'access'with
tassesst

lt. (d) add at the end "to the County
Technical Committee". So that it is
clear to whom the sub-county
technical committee will submit
project proposals to.
(e) add the words'implementation
of after'monitor'
(0 and (g) delete "andthe member
of the countA executiue". This is

because the member of the
county executive is the Secretary to
the County Technical Committee

lll

lv.

For coherence

6
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Sub county

Technical

Committee
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11. Clause zr

Project

Identification and

Implementation

Committee.

Under paragraph O) substitute 'village

administrator' with'ward administrator'

Under paragraph (d), which provides for

membership of a representative of faith-based

groups and non-governmental organisations,

specify that such an organization must be

operating within the area of operation of
the Committee.

For clarity and to ensure the

appointee is has in depth

knowledge of the area of

operation.

Specifu under (c) and (d) that it's a representative

of each category listed

For clarity

t2 Clause zz

Functions of
Project

Identification and

Implementation
Committee.

Paragraph (d) provides-

(d) provide oversight on project implementation.

Recommendation: redraft to read "superuise and

report to the county technical committee on

pr oj e ct implement ation"

For clarity

7



13 Clause z5

Preparation

workplans

of

Delete sub clause 2S@). It is a repetition of sub clause

25(3).

t4. Clause z7

Quarterly reports

on projects and

disbursements.

Write the term Commission' in full to mean

' Commission on Reuenue Allocation.'

GENERAL RECOMMENDATIONS

r. The Bill references the phrase 'these Guidelines'which should be substituted with 'this Act'e.g. in clauses

ro(rXg), rz(b) and (c), tS(zXd).

z. There is need to specifo at what level the various committees are established under the Bill for clarity.

3. Add a new Board functions to establish all the technical committees as opposed to it being done by the

County Commissioner. Additionally, include a monitoring and evaluation function for the Board.

8

+

To clariff as there are many

Commissions in Kenya.



5

4. The Bill is silent of compensation of the Committees. This should be indicated to be from the 3%

administrative costs of the Board

5. The Bill is silent on the flow of funds and procurement. We recommend as follows-

a) County Technical Committee to open the special purpose accounts and make payments with

signatories being the relevant CEC and the County Commissioner

b) Sub County Technical Committee to carry out procurement and issue certificates

9
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NGiEC
Itfl]

When repllng please quote

National Gender and Equality Commission
rst Floor, Solution Tech Place, 5 longonot Road, Upper Hill, Nairobi
P.O Box 27512-00506 Nairobi, Kenya
landline: +254(ozo) 3zr3roo
Mobile: +254(o2o)37Sroo
Toll Free pSoo zzotB7
www.ngeckenya.org
Email:info@ngeckenya.org

2znaMay,2C23

J. M. Nyegenye,CBs
Clerk ofthe Senate
Clerk's Chambers
Parliament Buildings
P.O. Box 4r842-oo1oo
NAIROBI

cle rk. senat e @ p arliament. g o.ke

financebudg etcomm. senate @parliament.g o.ke

Dear Mr. Nyegenye,

SUBMISSION OF MEMORANDA ON THE EQUALISATION FUND
(ADMINISTRATION) BILL 2023

Reference is made to your call for the submission of memoranda on the Equalisation

Fund (Administration) Bill soz3.

The National Gender and Equality Commission (NGEC) is a Constitutional Commission

with the mandate of promoting and ensuring gender equality, principles of equality and

non-discrimination for all persons in Kenya, with a focus on Special Interest Groups

(sigs) who include women, children, Persons rn'ith Disabilities (PWDs), youth, older

members of society and minority and marginalized groups'

Section A O) of the National Gender and Equality Commission Act, No. 15 of zorr
mandates the Commission to, 'monitor, facilitate and advise on the integration of the

principles of equality and freedom from discrimination in all national and county

polibies, laws, and administrqtiue regulations in all public and priuate insrituhbns';

In line with its mandate, the Commission submits the attached memorandum analyzing
the proposed Bill and making proposals where necessary.

Yours sincerely,
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Betly Sungura, MBS
COMMISSION SECRETARY/ CBO

Encl.

" Gender Equality and N on-D isuimination"

National Gender and
Equalily Commission

ner, No,...N.9F9l9SlNA.Q/oos/voL'III' (to+)
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Clause zr
Project Identifi cation and
Implementation Commift ee

The County Commissioner of an eligible county
shall establish a Project Identification and
Implementation Committee comprising of-
(a) the Assistant Sub-County Commissioner
who shall be the Chairperson;
(b) the village administrators of areas defined
by the Commission as marginalised;
(c) a representative of women, youth and
persons with disabilities from marginalised
areas;
(d) a representative of faith-based groups and
non-governmental organisations.

Amend zr(c ) by substituting the words
'a representative oI" with the following
" three persons representing"

Amend zr(d) by substituting the words
'A representative of'with "two persons
representing"

The proposed amendments bring
clarity to the membership of the
project identification and
implementation Committee.

6 Clause zz
Functions of Project Identification and
Implementation Committee

The functions of the Project Identification and
Implementation Committee shall be to-

(a) undertake public participation in beneficiary
counties;

Amend clause zz(a) by inserting the
word "in accessible formats" after the
word "publication"

Accessible formats is for purposes of
inclusion of persons who are not
literate and those with print
disabilities.
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