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1.0 PREFACE

On behalf of the Departmental Committee on Agriculture, Livestock and Cooperativesand

pursuant to provisions of Standing Order 227, it is my pleasant privilege and honour to

present to this House the Report of the Committee on the Public Petition by the stakeholders

of the Kenya Planters Cooperative Union LTD for the Removal of the Commissioner for

Cooperatives Development.

The petition was tabled before the House pursuant to Standing Order No. 225 (2) (a) by the

Hon. Victor Munyaka, MP, on behalf of the stakeholders of KPCULId on l3ftDecember,

2014.

I.I MANDA'I'E UI THECOMMITTEE

The Committee is established pursuant to the provisions of Standing Order No. 216, with the

following terms of reference: -

a) to investigate, inquire into, and report on all matters relating to the mandate,

management, activities, administration, operations and estimates of the assigned

Ministries and departments;

b) to study the programme and policy objectives of Ministries and departments and the

effEEtiveness of the implenientation;- -- -

c) to study and review all legislation referred to it;

d) to study, access and analyze the relative success of the Ministries and departments as

measured by the results obtained as compared with their stated objectives;

e) to investigate and inquire into all matters relating to the assigned Ministries and

departments as they may deem necessary, and as may be referred to them by the

House or a Minister;

l; to vet and report on all appointments where the Constitution or any law requires the

National Assembly to approve, except those under Standing Order 204 (Committee

on Appointments); and

g) to make reports and recommendations to the House as often as possible, including
.,{j.i ,.i}i . :-

recommendation of proposed legislation.
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The Comrnittee under Standing Order 227 ismandated to respond to the petitioner by way of
a report addressed to the petitioner or petitioners and laid on the floor of the House.

1.2 COMMITTEE MEMBERSHIP

The Committee comprise of the following Members:-

1. The Hon. Adan M. Nooru, MBS, M.p

2. The Hon. Kareke Mbiuki, M.p

3. The Hon. Daniel Maanzo, M.p

4. The Hon. Silas Tiren, M.p

5. The Hon. Maison Leshoomo, M.p

6. The Hon. Mary Wambui, M.p

7. The Hon. (Dr.) Victor Munyaka, M.p

8. The Hon. Korei Ole Lemein, M.p

9. The Hon. John B. Serut, M.p

10. TheHon. PeterN. Gitau, M.p

11. The Hon. Florence Mutua, M.p

12.The Hon. John Kobado, M.p

13. The Hon. Benjamin Washiali, M.p

14. The Hon. Patrick Wangamati, M.p

15. The Hon. Phillip Rotino, M.p

16. The Hon. Raphael Letimalo, M.p

17. The Hon, Ayub Savula Angatia, M.p.

18. The Hon. Waititu Munyua, M.p

19. The Hon. Kimani Ichung,wah, M.p

20. The Hon. Ferdinand Wanyonyi, M.p

2l.The Hon. KabandoWaKabando, M.p

22.The Hon. Justice Kemei, M.p

23.The Hon. James OpiyoWandayi, M.p

24. The Hon. Millie Odhiambo - Mabona, M.p
25. The Hon. Hezron Awiti Bollo, M.p

26.The Hon. Fredrick Outa, M.p

"$F o;6 .,;..,
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27.The Hon. Zuleikha Hassan Juma,M.P

28. The Hon. Alfred KiPtooKeter, M'P

29.TheHon. Paul SimbaArati, M.P

1.3 COMMITTAL AND CONSIDERATION OF THE PETITION

The petition was referred td the Departmental Committee on Agriculture, Livestock and

Cooperatives in accordance with Standing Order 227 (t) for consideration and preparation of

a report within 60 days. The Committee considered the petition in accordance with the

provisions of Standing Order 227 (I) and (2).

In considering the petition, the Committee invited and held meetings with the petitioners, (Mr.

James N Mungai, Mr.Jackson kinyua, Mr. MainaMwangi), the management and officials of

KPCU Ltd and the Ministry of Industrialization and Enterprise

1.4 THE PRAYERS IN THE PETITION

The petitioners had prayed that the National Assembly through the Departmental

Committee on Agriculture, Livestock and Cooperatives:-

I. Investigates the conduct of the Commissioner for Cooperatives Development with a

view to sanctioning, censoring and removing him from his position;

II. Urges-the-government to-support-the-Unionls-re-vival-efforts-by writing-oflits- -
outstanding debts, injecting capital and granting the Interim Board a three-year

operational period to allow for stabilization;

m. Directs the Cooperative Bank of Kenya to forthwith cease meddling in KPCU's affairs

and micro-managing the coffee industry.

1.5 COMMITTEE OBSERVATION

The Committee observed the following from the meetings held and the submissions

presented;

i) The Commissioner for Cooperatives in question has since retired on 27th September

2015.

2) The prayers in the petition by Stakeholders of KPCU Ltd are substantially similar to

the pleadings in a judicial review case no. 312 of 2014 before the Court of Appeal'

3



3) The Petitioners did not make full disclosures in accordance with .the provisions of
Standing Order 223 (g) that require Petitioner(s) to indicate in the petition whether the
issues in respect of which the petition is made are pending before any court of law or
other Constitutional or Legal body.

1.6 RESPONSE TO THE PRAYERS IN THE PETITION
In response to the above prayers, the committee recommends that;

The Committee resolved not to consider the petition further as the Committee cannot
deliberate on the issues raised in the Petition without substantially commenting on the matters
the Court has to determine in accordance with the provisions of Standing Order 89 on matters
sub judice. However when the Judicial Review in the Court of Appealis finalized and
petitioners are of the view that critical matters regarding their prayers to National Assembly
are not addressed, the Petitioners have a right to Petition the National Assembly afresh.

1.7 ADOPTION OF THE REPORT

We, the members of the Departmental Committee on Agriculture, Livestock and
Cooperatives, have pursuant to Standing Order 199, adopted this Report on the petitionby

KPCU Stakeholders and affix our signatures to affirm our approval andconfirm its accuracy,
validity and authenticity.

1. Hon.Adan M. Nooru, MBS, M.p -Chairperson ..

2. Hon. Kareke Mbiuki, M.p -Vice Chairperson.....
3. Hon. Daniel Maanzo, M.p-.

4. The Hon. Silas Tiren, M.p-.

5. The Hon. Maison Leshoomo, M.p-...

6. The Hon. Mary Wambui, M.p -

7. The Hon. (Dr ) Victor Munyaka, M.P-. ,Q7**r.-t
471.:-.J. (.

e.

t8. The Hon. Korei Ole Lemein, M.p-....

9. The Hon. John B. Serut, M.p -.
10. The Hon. Peter N. Gitau, M.p-.

I L The Hon. Florence Mutua, M.p-.......
12.The Hon. John Kobado, M.p -.
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13. The Hon. Benjamin Washiali, M.P-

14. The Hon. Patrick Wangamati, M.P

15. The Hon. Phillip Rotino, M.P-.

16. The Hon. Raphael Letimalo, M.P

17. The Hon. Ayub Savula Angatia, M'P.-...

18. The Hon. Waititu Munyua, M.P-.

19. The Hon. Kimani Ichung'wah, M.P

Vr,t4^.20. The Hon. Ferdinand Wanyonyi, M.P -...

2l.The Hon. Kabando Wa Kabando, M.P-..

22.The Hon. Justice Kemei, M.P-.

23.TheHon. James Opiyo Wandayi, M.P-.'

24. TheHon. Millie Odhiambo, M.P-.'. .

25.The Hon. Hezron Awiti Bollo, M.P -.

26. The Hon. Fredrick Outa, M.P -. . . ... . .

27.The Hon. Zuleikha Hassan Juma, M.P-.

28. The Hon. Alfred Kiptoo Keter, M.P

29. TheHon. Paul SimbaArati, M'P-.....'.

1.8 ACKNOWLEDGMENT

The Committee wishes to sincerely thank the Offices of the Speaker and the Clerk of the

National Assembly for the support extended to it in the execution of its mandate.

I take this opportunity to thank all the Members of the Committee for their patience, sacrifice,

endurance and hard work during the long sitting hours under tight schedules which enabled us

to complete the tasks within the stipulated period.

The Committee wishes to record its appreciation for the services rendered by the staff of the

National Assembly attached to the Committee. Their efforts made the work of the Committee

and the production of this Report possible.
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Finally, it is my pleasant duty on behalf of the Deparfrnental Committee on Agriculture,

Livestock and Cooperatives, to present this report to the House in accordance with the
provisions of Standing Order 227 Q).

?-Q-)
SIGNED DATE: 6

TIIE IION. ADAII M. NOORU, MBS, M.P.

CHAIRPERSON,DEPARTMENTAL COMMITTEE ON AGRICTITURE,
LTVESTOCK AND COOPERATIVES
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2.0 BACKGROAND INFORMATION

Kenya Planters Cooperative Union (KPCU) is a farmers' wholly owned institution whose

membership comprises of over 700,000 small scale farmers represented by over 400

cooperatives and about 2000 estate farmers owning small, medium and large scale farms. It

has for a long time played a leading role in the development of the coffee sub-sector. It was

instrumental to the rapid growth witnessed in the coffee industry immediately before and after

independence. Its peak performance was in the 1987/88 crop year which it milled the

country's highest production of 130,000 metric tons of clean coffee, when it was the only

coffee mill in the country.

KP€U-has an elaborate infrastructural network for coffee milling; storage; and warehousing

which is strategically located in all the coffee growing areas with an installed milling capacity

of 150,000 metric tons of clean coffee with electronic coffee color sorting equipment.

Liberalization of the coffee industry which started in early 1990s found KPCU, like many

other institutions in the sector not well prepared for the change. It was adversely affected by

the stiff competition by other players in its core activities of coffee milling and marketing.

In the year 2009 Kenya Commercial Bank (KCB) put KPCU under receivership due to its

failure to service a loan amounting to Ksh. 644 million that dates back to January 1998 which

accrued interest of Ksh. 1.4 billion. The bank appointed Deloitte Consulting Group as the

Receiver and Manger.

On l5thSeptember 2011, the former President, H.E Mwai Kibaki directed the ministries of

Agriculture and Cooperative Development and Marketing to look into the revival of KPCU.

This ultimately led into the convening of a special general meeting of KPCU on 20tl' July

2012 at the KPCU's mills, Dandora in Nairobi. During this meeting, grass-root shareholders

elected seven (7) Board of Directors to spearhead KPCU's revival. The TOR for the Board

were to include;

i. Liquidation of KCB's outstanding debt

ii. Settlement of debts from other creditors

7
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Lifting of the receivership by KCB

Implement the resolution of the shareholders on the revival strategies and

Review by-laws and Articles of Association

During the period of receivership, the receivers and managers made little progress in
recovering KPCU's debts, as the core business of KPCU being coffee milling and marketing

staled from April 2010 when the then Coffee Board of Kenya revoked both the milling and

marketing license for KPCU. The receiver didn't attempt to run any of KPCU business but

instead chose to rely on rental incomes from Wakulima House and other KPCU properties to

meet his running cost.

In an attempt to lift the receivership, both KPCU and KCB engaged in mediation effort aimed

at arriving at a compromise and workable solution. KCB subsequently agreed to reduce the

amount to Ksh. 400 million in full and final payment of the debt. The settlement terms include

payment of Ksh. 100 million upon signing of the deed of the settlement and lifting of the

receivership and the balance of Ksh. 300 million to be recovered from 5OYo ofrental incomes

earned by KPCU.

The Board of KPCU paid Ksh. 100 million upon execution of the deed for settlement dated

27n June 2014 which resulted in the lifting of the receivership and the filing of the deed of
revocation on 4th July 2014.

2.1 THE PETITION BY KPCA STAKEHOLDERS FOR THE REMOVAL OF THE
COMMISSIONER FOR COOPERATIVE DEVELOPMENT

The petitioners of KPCU Stakeholders exercised their rights under Article 37 of the

Constitution of Kenya 2010, which grants all persons the right to petition public
authorities.The Petition by KPCU stakeholders was presented to the House by the Hon.Dr.
Victor Munyaka, M.P, on 11th December,2014 in accordance with Standing Order No. 225

(2)(a). The petition was referred to the Committee on 1ltl'December, 2014 for consideration

and preparation of a report within 60 days. The Committee considered the petition in
accordance with the provisions of Standing Order 227. The petitioners wished to draw the

attention of the House on the following, that:-
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a) Kenya Planters Cooperative Union (KPCU), is an institution wholly owned by over

700,000 shareholders registered in over 400 Cooperative Unions, Planters Plantations

and Estates and which has played a leading role in the development of the coffee sub-

sector but was put under receivership by Kenya Commercial Bank (KCB) for failure

to service a Ksh. 644 million loan that accrued interest to Ksh 1.4 billion;

b) The Commissioner for Cooperatives Development has been attempting to scuttle the

revival efforts as evidenced by a serious conflict of interest as he sits in the Board of

Directors of a competitor (Kenya Coffee Cooperative Exporters) and as proven by his

failure to support the Union in its compensation claim against Cooperative Insurance

CompanY;

c) Intervention efforts at addressing the myriad challenges posed by the Commissioner of

Cooperatives and sustaining KPCU's revival aie best handled by appropriate

goverrunent agencies;

d) Issues in respect of which this petition is made are not pending before any court of

Iaw, constitutional or legal bodY.

3.0 SABMISSIONS AND EVIDENCE

The Committee commenced its consideration by inviting the petitioners, Interim Board of

Kenya Planters Cooperative Union, Acting Commissioner for Cooperative Development,

Principal Secretary, State Department of Cooperatives, on diverse dates. During the

meetings, written and oral evidence was adduced as recorded hereunder:-

3.1 Submission by the Petitioners' representative(Mr. Jumes Mungai)

Mr. James Mungai, a representative of the petitioners appeared before the Committee on l9h

March2015, and submitted thefollowing. That;

a) Farmers were not paid their dues after the receivership.

b) Farmers were not given ample time by the Commissioner to prepare for elections.

c) The Commissioner is an interested party as he is a board member of several

institutions and the Cooperative Union tried to seek redress but in vain.

d) The management of KPCU is marred with a lot of misappropriations hence the

Committee should investigate it with a view of finding a lasting solution.

9
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e) The 10tl' Parliament has compiled a report on the crisis facing the Cooperative Union
(KPCU) hence the Committee may refer to it.

3.2 Submissions by Managing Director, Kenya Planters Cooperative (Inton Ltd.
Mr' Joseph Kioko, the Managing Director of Kenya Planters Cooperative Union Ltd
Appeared before the Committee on l5thJune 2015 and submitted the following. That;

a) The KPCU management is in full support of the petition before the committee.

b) The Commissioner for Cooperatives Development has not supported the revival of
KPCU and has played no constructive role with regard to its bid on successful exit
from receivership.

c) The Board's first term of reference as from 20th July 2012 were as follows:

a) To clear a debt of Ksh. 1.2 billion.

b) To negotiate with KCB and other government entities on how to clear the debts

and get the company out of receivership.

d) That, the Commissioner of cooperatives tlu'ough a representative observed our
resolutions in all our company's general meeting but did nothing to facilitate our
eventually successful negotiations with the Bank.

e) The mandate of KPCU Board is to collect debts owed to them by various debtors e.g.

large scale planters and some cooperatives .The debts stand at Ksh 3.5 billion.

D The Board was also mandated to review memorandum and articles of association and

to make necessary amendments in view of the fact that constitutive documents were
adopted in 1945.

g) The annual general meetings were held on 30th July 2013 and on 30th July 2014.
h) The KPCU Board reported to the annual general meeting that KCB had agreed in

principle to renegotiate the debt but had aired concerns arising from disruptive
publicity emanating from commission cooperatives, offi ce.

i) The meeting authorized the current board to stay in office for three years and conclude
the negotiations with KCB.

j) The Commissioner for Cooperatives was invited for the annual general meeting but
did not attend.

10
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k) The Commissioner for Cooperatives has overstepped his mandate by issuing orders

for a new board of KPCU Ltd. This lead to violation of the property rights of the

shareholders of KPCU which was first incorporated as accompany limited by shares

on2nd June 1945.

l) The officials requested the committee to look into the matter of interference by the

Commissioner for Cooperatives which is prohibited in the Constitution of Kenya

under article 40.

m) They also requested for explanation on how a director use his office to frustrate the

company's business.

n) The officials requested for an independent and impartial investigation into the conduct

of the Commissioner for Cooperatives Development vis-a vis KPCU LTD'

o) The officials requested for financial assistance from the government for its revival by

writing off its outstanding debts.

p) It was noted that this was a recommendation from the Parliamentary Committee

inquiry in the l0th Parliament into receivership of KPCU which was adopted on 15tr'

August ZOlZ.The committee recommended an injection of Ksh. 1.2 billion as bail out.

3.3 Submissions by the Principal Secretary, State Department of Cooperatives

The principal Secretary State of Department of Cooperatives, Mr. Ali Nur Ismail appeared

before the committee on 1l thFebruary 2O16and submitted the following. That;

a) The Commissioner for Cooperatives in question has since retired on 27'h September

2015.

b) Under the Cooperatives Societies Act, the Commissioner for Cooperative

Development has not contravened any legal provisions to warrant sanctioning,

censoring him and removing him from his position'

c) The issue of Commissioner being Board member of Kenya Cooperative Coffee

Exporters (KCCE) Ltd, Cooperative insurance Company (CIC) Ltd or any othel

Cooperativ e organization should not cause any conflict of interest with KPCU

mandate. The Commissioner's responsibility under the Cooperative law and to

provide advisory role on the cooperatives growth and development.

I
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d) The interim Board went to the High Court challenging the elections of KPCU Ltd that
was held on 3l't July,2014. The matter was heard and determined by Justice Weldon

Korir whereby the Court called for fresh elections within 90 days. The complainants

filed an appeal and the matter is stiil pencling in court.

e) The ministry has and will continue to support the revival of KPCU Ltd in order to
provide the required services to its shareholders.

0 The ministry recommends that coffee farmers be allowed to elect a substantive boar-d

as per Bylaws, Memorandum and Articles of Association of Kpcu Ltd.
g) Coffee cooperative societies are shareholders of Cooperative Bank and the ministry is

not aware of any meddling by cooperative Bank of Kenya on KpcU matters.

4,0 COMMITTEE OBSERVATIONS

The Committee made the following observations from the evidence adduced in the meetings

held that:-

1) The Commissioner for Cooperatives in question has since retire d, on 27th September

201s.

2) The prayers in the petition by Stakeholders of KPCU Ltd are substantially similar to
the pleadings in a judicial review case no. 312 of 2014 before the Court of Appeal.

3) The Petitioners did not make full disclosures pursuant to Standing Order 223 (g)

which provide that " Petitioner(s) should indicate in the Petition whether the issues in
respect of which petition is made are pending before any court of law or other
Constitutional or Legal body',.

4) The Committee while considering the Judicial Review in the Court of Appeal against

the Petition by Stakeholders of Kenya Planters Cooperative Union (KPCU) Ltd noted

the following similarities ; -

Publi c petition presented to the National

Assembly

Judicial case no.3l2 of 2Ol4 and

memorandum of Appeal

I In the prayers of the Petition, paragraph

(ii) the Petitioner urges the government

to support the Kenya Planters Co-

The Judicial case no.3l2 of 2014 was

heard and determined and an order for

fresh elections made for the Kenya

72



Planters Co-operative Union. The Bo

however filed an aPPeal in court

challenging the judgement stating that

the judge erred in finding that there was

a subsisting board but referred to it as

interim and also finding that there has

been no elections ofboard since the year

2006.

The same matter is in the memorandum

ofappeal in paragraph 3 and 4.

ardoperative Union's revival

writing off its outstanding debts,

injecting capital and granting the interim

Board a three year operational period to

allow for stabilization.

efforts by

Paragraph l0 of the

appeal states that the judge failed to

appreciate the interference with the

management of I(PCU and that this

meddling is scheme to ensure KPCU is

eventually liquidated.

memorandum ofThe Petitioner prays that the Committee

to direct Co-operative Bank to cease

meddling with KPCU's affairs and

micro-managing the coffee industry.

2

the Court ofappeal and as such is subiudice

similar to the matters beforeTherefore, the Petition to the National Assembly is substantiallY

t

5.0 COMMITTEE RECOMMENDATION

In view of the above similarities between this Public Petition and Judicial Review case no

312 of 2014, the Committeerecommends that;

Due to Sub-Judicerule in accordance with the provisions of Standing Order 89, the Committee

cannot deliberate further on the issues raised in the Petition without substantially commenting

on the matters the Court has to determine. However when the Judicial Review in the Court of

Appeal is finalized-and petitioners are of the view that critical matters regarding their petition

to the National Assembly are not addressed, the Petitioners have a right to Petition the

National Assembly afresh.
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THE NATIONAJ, ASSEMBLY

ELEITENTH PARTTAMENT_ ISECONO SE ssroN)

PUEI,IC PETITNON

l' the uNDERslcNED, on behalf of the Stakeholders of the Kenya planters,
Cooperative Union,

DRAW the attention of the House to the foilowing;

i) THAT, aware that the Kenya Planters' Cooperative Union (KpCU) Ltd isan instltution wholly owned by over 7oo,oo0 shareholders registered inover 4oo cooperatives Unions, Plantations and Estates una ,hi.h has
played a leading role in the developrnent of the coffee sub-sector but wasplaced under receivership by the Kenya Comrnercial Bank (l(cB) for
failure to service a lfuh 644 million loan that accrued interest to Ksh ,I.4
billion;

ii) THAT, despite a directive from former President Mwai l(ibaki, ECH MPto revive KPCU in september 2011 the Commissioner for Cooperatives
Development has been attempting to scuttle the revival efforts as
evldenced by a serious conflict of interest since he sits in the Board of
Directors of a competitor (the Kenya Coffee Cooperative Exporters), and

i f
t
I

I

as proven by his failure to support the Union in its com pensation claim
against Cooperative lnsurance Com pany despite bein g a Boarcj Member
at the insuran ce firm, his orders to call for electi ons that allowed persons
barred by a National Assembly resolution of August 2012 to vte ln
irregularly convened el ections' his deliberatery unsupportive approach toall matters concerning the settling of the aforementioned KcB debt and
lifting of the receivers hip of the Union, and generally by his failure to

t

standards;,.;,
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PUBLIC PETITION

BY THE STAKEHOLDERS OF THE KENYA PLANTER5'
COOPERATIVE UNION LTD. 

FOR
THE REMOVAL OF THE COMMI5SIONER FOR COOPERATIVES DEVELOPMENT

iii) NOTING' that intervention efforts at addressing the myriad of challengesposed by the Commlssioner of cooperatives and sustaining KpCU,srevival are best handred by appropriate government agencies;

iv) AND NorlNG further that the issues in respect of which this petition ismade are not pending before any court of law or any constitutional orlegal body,

THEREFORE your humble Petitioners PRAY that the National Assernblythrough the Departmental committee on Agriculture, Livestock andCooperatives

i) investigates the conduct of the commissioner for cooperativesDevelopment with a view to sanctioning, censuring and removing himfrom his position;

ii) urges the covernment to support the Union's revival efforts by writingoff its outstanding debts, injecting capital, and granting the interim Board
a three-year operational period to allow for stabilization;

iii) directs the Cooperative Bank of Kenya to forthwith cease meddling inKPCU's affairs and micro-managing the coffee industry.
And your PETITIONERS will ever pray.

PRESENTED BY

ON. VICTOR YAKA, MP

MEMBER F CONST

2
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DATE

ORMACHAKOS TOWN ITUENCY
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BY THE STAKEHOLDERS OF THE KENYA PLANTERS'

, COOPERATIVE UNION LTD

FOR

THE REMOVAL OF THE COMMISSIONER FOR COOPERATIVE5 DEVELOPMENT

On Behalf of the Stakeholders of the Kenya Planters' Cooperative Union:
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E[ON. JTJSTI}{ h{UT{Iru
SPEAIGR,
KENY.A NATIONAL ASSEh/ffiLY
REF{IELIC OF KENYA
NAM.OBI

Dear Sir,

Wakulima House, Haile selasie Avenue
P.O.Box 72309 - 00200, Nairobi, Kenya

18tr'November2074

co-REF: PETITION ON T'E[E h{A OF KENYA

I

OPERATNE {II{ION (KP CIN LTD

Preamble

We the Board of Directors of Kenya Planters Co-operative Union (KPCU) hereby

seek to petition Pariiament to sanction, censure and institute a public inquiry in the

conduct of public affairs by the Cornmissioner of Co-opelatives Developrnent on

the matters of KPCU Ltd.

KPCU is fanners' wholly owned institution whose tnembership compdses of over

700,000 smali scale falners represented by over 400 Co-operatives and about

2,OOO estate farmers owning smail, nr.edium and large scale farms. It has for a long
--tlmell-ayeA tG-ad-ih[ i:o1e-in-the ae-tdoplnenf ofthe'co-ffee sr.ib-sedtoi: lt was

instrumental to the rapid giowth witnessed in the coffee industry imrnediateiy

before and after independence. Its peak pelformance was in the year' 1987/88 crop

year r.vhen it milled the country's highest ploduction of 130,000 metlic tons of
clean coffee, when it was the olly coffee mill in the corintry

r--i
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Kpcu has an elaborate infi-astructur-ar network for coffee ruiiii,g, stur&ge niid

warehousing which is shategicarly located in all flre coffee growing areas with an

installed miliing capacity of 150,000 metrjc tones of clean coffee with eiectronic

coffee color sorting equiPments

Llberayzation of the coffee industry which started in early 1990s found KPCU'

like many other institutions in the s-ector not well prepared for the change' It was

adversely aff,ected by the stiff competition by other players in its core activities of

coffee :ni11ing and rnarketing'

In the yeal 2O0g I(enya commercial Bank Limited (KCB) put KPCU',s under

receivership due to its failure to service a loan amounting to Ksh'644 million

dating back to January r99g which accrued interest to IGhs. 1.4 billion. The Ba,r

uppoirt"d Deloitte consulting Group as the Receiver and Managers'

On 15th SePtember 2017, the former President H.E Mwai iiibaki dir-ected tire

Ministries of Agriculture and Co-op erative Development & Marketing to iook into

the revival of KPCU' This ultimatelY led to the convening of a Special General

S
-D ra ln allO

i

Meeting'of KPCU on 2012 at the KP

During this meeting, grassroot shareho lders elected seven (7) board of directors to

spealhead l(PCU's revival (ndnutes lterein sttgc Ited). The TOR for the Boaldt

we1'e to inciude fi

--- - - .-- -J--I;iquidation-ofl(eB-"s-outstandingdebt-
- Setllemeut of debts fi'om other creditors

- Lifting of the receivershiP bY KCB

- [mplement fl:e resolrrtions of shareholders on the revival strategies and

- Review by-laws and Articles of Association

,. '.11;J
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The board had limited room for flexibility since the executive powers we'e vested
with the rec.eiver and therefore had no source of revenue, no offi.ce space and no
staff to assist them in the day-to-day running of the Union. Inspite and despite ali
this lirnitation, the board rvas abie to engage in negotiation with KCB with a view
of reducing the loan arnount fi'om Kshs. 1,4 Billion to 680 million.

It is worthwhile to note that even as KPCU Board mernber-s were engaging in
negotiation with I(CB on repaylxent and subsequent lifting of the receiver.ship, the
Cornmissioner of Co-operatives had initiated inquiry and investigatiols in the
primary Co-operatives of KPCU board rnembers with a view of coercing and
intimidating them and hence scuftiing the revivat of KpcU.

Due to cornplexity anci broad nature of the TOR's, an AGM was conveireC and
held in July 2013 and tire Boald was confu:ned, and given a new mandate and a
one term for a period of 3 years so that they could cornprehensiveiy addr-ess the
above ToR's and revive the Company. @fiinutes herein enclosecl)

Dur-ing the period of receivership, the receivers and managers made little progress
in recovering KPCU's debts, as the core business of KPCU being coffee milling
and rnarketing stalled fi-om April, 2010 when Coffee Board of Kenya (CBK)
revoked both the rnilling and marketing license for KPCU. The receiver did not
atteinpt to run any of KPCU core business but instead chose to rely on rental
incoures from Waln-rlirna house and other KPCU properlies to rreet his running
cost. In an effor1 to further fi'ustrate and diminish any hopes of KPCU recovery, the
receivel leased out I(PCU Sagana Miils to a cornpeting company G(CCEn\o
whose soie intention was to takeover KPCU properties. Incidentally the
Comrnissionet of Co-operatives sits in the Board of diiectols of I(CCE, the mother
company of KCCM and was therefore part of the grand scheme to fleece ald strip

tir'
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I\&. Speaker, Kenya Coflee Co-operative Exporters (KCCE) and KenYa Coffee

Co-operative Mlleis (I(CCItzl), are the two companies that have been at the center

of the coffee woes and wars in Mt' Kenya region especially Nyeri County. They

have completely mishandled the cofflee sector resulting in huge economic and

frnancial losses to the ordinary/peasant coffee fan:rer. IGCU revivai therefore

offers the best aiternative to farmers and thus a credible threat to both KCCEa4.

As a dir.ector of KCCM, the Cornmissioner of Co-operatives loyalty evidently lies

with KCCM and hence the deiiberate effort to fiustrate the revival program

undertaken bY the cunent KPCU directors.

By October 2013, the receiver had collected over Kshs. 312 rnillion but had not

paid any money to I(CB towalds the defi'aying of the outstandiag debt (attaclted

Receivers sratement of Receipts ard payntents for entire period). During the

sarne period of receiver-ship Kpcu arso }ost one of its most varued assets i.e. the

Nair.obi Coffee Mills which was valued at Kshs. 805 Million and insured by CIC

insurance. The milj was equipped with a computerized coror sorLer which is the

only one of its kind-in the-Keny,an coffee indusfry-.Jt has beeaan uptrill struggle-Iq

be given hsurance policy documents concerning the Nairobi coffee Mills so as to

pursue any meaningful claim frorn the insut'er'. As ali of this was happening, the

Cornmissioner of Co-operatives did nothing to assist KPCU even though he is a

member of the board of directors of cIC insurance.

In the year 2013, after a Proces s of intense consuitation and negotiation, I(PCU and

KCB registeled the 1't Deed of Settlernent dated 19'h December 2013 and the

receivership was lifted on the 3'd of December 2073. The Deed of Settleilent

provide that KPCU was to PaY KCB Kshs.'100Mi11ion within the first 30 days of

balance of Kshs. 580 Million to be paid by the 3'd
tifting of the receivershiP and the



,

Ei}IITVA FTANTERS' C.$. {SFSHAT'EV il UIqg ON ilTffi ,

22O39. Tetegram and cables "PARCHIIENT " Nairobi Wakulima House, Haile selasie Avenue
P.O.Box 72309 - 00200, Nalrobi, Kenya+254 20 806923, Cell: 0722 516250 Fax: 210258

of May 2014 or in 6 Months time from the Iifting of the receivership. On

resumption of activities, the board was shocked to discover that no origiaal title

deeds of all KPCU properties were available and hence no transactions could be

completed. Both I(CB and the Receiver-Manager admitted that for the Four (4)

years that KPCU had been in Receivership, no atlempt had been rrade to establish

the whereabouts of I(PCU's Original Title Deeds. Dr1" to unavailability of
documents of ownership/ title deeds, the terms of the deed of settlement could not

be honored and KPCU was once again placed undel leceivership on 9th January

2014.

Frogress attained:
In a second at[empt to iift the receivership, Both KPCU and KCB again engaged in

rnediation effort airned at an'iving at a compromise and workable solution. KCB

subsequently agreed to reduce the amount to Kshs.400 million in full and final
payment of the debt. The se.ttlements tenns inciudes payment of Kshs.100 Million
upon sigoing of the Deed of Setllement and lifting of the receivership and the

baiance of Kshs.300 Miilion to be recovered fi'orrr 50o/o of lental incomes eamed

by KPCU.

The Boald of KPCU paid Kshs. L00 million upon execution of the deed of
settlement (herein attachecl) dated 27'h June 2014 which resulted in the tifting of
the receivership and the filing of the deed of revocation on Friday 4*h July 2Ol4

KPCU is no longer under receivership but bach to its rightful olryners

represented by the eurrent Board.

To address the coffee farmers' creditors, tire Board called fatrnels to immediately

.itj.: i-1; i.-! ;::'
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receivershrp. lhe.Board sourced J$hs. 135 million whlch was to be used to offset

money owed to coffee farmers by KPCU (scltedule attached)

The Board convened a Special General Meeting on 30th July 2Ot4 (notice

attaclted) and appraised sharehoiders on the progress we have made in lifting the

receivership arrO the way forward towards revival of KPCU and the industry in
general.

:-:..

Despite all these efforls KPCU directors have received no support fi'om the

- -Ministryof,Industrialization and Eirterpriseneveioprnent which is in charge of co-

operatives towards the revival of KPCU and setlling of the debt with the Bank.

They are instead blocking these efforts with current edicts f,'om the Ministry
regarding election of new directors. This does not bode weil with the financing
consorlium that bailed out KPCU and they have thus stalled the reieasing of funds

to farmers citing uneasiness with the actions of the Ministry of Indushialization,
and in particular the Comrnissioner of Cooperatives. The Comrnissionel of Co-

operatives, without consulting the K?CU Board and in total disregard of KPCU
directors, AGM resolutions and the Memorandum and A:ticles of Association

called for grass root elections through the county co-operative cornrnissioners.

(Letters heretn attached). The Minishy officials whether deliberately ol by design

refused to assist the Board in the revival and lifting of the receivelship. These

officials cannot thelefole purport to have a highel mandate and a new zeal of
reviving KPCU now that the 199ei1leilhip !a9 bgei_t liftga -.

In calling for the purported elections the Cornmissioner of Co-operatives acted in
totai disregard and conternpt of the Palliamentary Departmental Cornmiftee on

Agriculture, Livestock and Co-operative which had tabled their reporl iil
Parliament on the Inquiry into the Receivership of KPCU on 6th March 2012.

rnrA'-ar4
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In their wisdom, the house barred the directors who were in office then fiorn
participating and holding office in KPCU for fwo tenns for rnisrranagement of the

Union to the extent of putling it to receivership. The said dilectors were further
accused of not delivering their own coffee or that of their co-operative societies to

KPCU mills despite milling being KPCU's core business. In that letler and by

allowing participation of those narned individuals, the Comrnissioner of 'Co-

operatives acted in conteinpt of the FanXiamentary Report on trnquiry which he is

privy to.

Tire Comrnissionel of Co-operatives further without consulting the cun'ent KPCLI

Boar-d and in total disregard of KPCU AGM resolutions and the Memorandurn and

Articles of Association cailed for glassroot elections thlough the counry co-

operative commissioners.

Lr the notice he issued, he breached the very Act; The Co-operative Societies Act,
2004, which he is supposed to enforce. Section 28 (4) (k) of the Act lequires that

during election of any co-operative society regulated by the said Act, one will not

be legible for election if he/she is adversely mentioned in an inquiry repoil which

has been adopted in a general meeting. The Farliamentary R.eport on Inquiry of
Receivership in KPCU was not oniy adopted by the KPCU general meeting but

also the National Asseinbly on 15th August 2A12.

CITIR-PRAYE tthia

1. That the commissioner for Co-operatives and Development be narne,l and

shamed for abdicating and failing in his duties of guiding and giving

necessan' suppoit to KPCU during the receivership status.

,
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Z. That the Commissioner for Co-operative and Development be censured for

acting in contempt of Parliam entaty Report of inquiry on KPCU in

receivershiP which he is PrivY to'

3. That the Cornmissioner for Co-operatives Developrrent be censured for his

action of calling for grassroots nominations of I(PCU dilectors and ignoring

:i:i the iGCU Memorandum and Articles of Association that govem the

_ o1g3l ization, and rules of Natural Justice by not inforining the cureut

directors of his intended actions'

4. That the cornmissioner for co-operative Development be censured for

breach of the co-operative Societies Act section 28 (4) (I() bv allowing

person adversely mentioned in an inquily repoil to parlicipate in the

purported elections.

5. That the Commissioner for Co-oP grative DeveloPment to be stoPPed

- {ordrwith -fr s 11r interferiag-in-the op er ations-of KP-CU Ltd eftel d q Lngfl qthing

foi a period of five yeals when KPCU was in receivership; on the eontraty,

he has h.ashed the covenants that KPCU Boald has entered with other

paitners in the rescue package and therefore putling in jeopardy the assets

thecoffeefannershaveaccumuiatedovertirne'

6. That the Cornmissioner of Co-operatives be censured for his unilateral and

illegal actions amounting to interference with the tenure of office of the

cunent directors and whose interference rnight triggel relapsing into

receivership by Kpcu on account of the terrirs of trre fiiia.cial bailout which

are premised on the tenure.of the current board'
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7 . That the Commissioner of Co-operatives be censured for allowing individual
and co-operatives to be members and shareholders of two Apex Co-

operatives i.e. KPCU and KCCEGvI) operating with sirnilar inandate and

goal contrarily to the provision of the Co-operatives Societies Act Section 18

8. That provides that "no person shall be a illember of more than one co-

operative society having the same or sirrrilar object".

9. That the Corunissioner of Co-operatives be Sanctioned and censured for
being in contempt of couit by allowing and facilitating the purported

dilectors to hold an illegal AGM, conduct illegai elections and subsequently

stonn the KPCU Headquarters at Wakulima House-Nailobi on the 15th of
August 2014, despite being served with a court oLder, which was also

published in the Daily Nation of 15th August 2074, stopping the purpoiled
iliegal function.

10.That the National Assembly therefore constitutes a public inquiry on the
qonduct 'of public affairs by the Commissioner for Co-operative

Developrnent on the matters touching KPCU Ltd.
j
i-s

As a Board, we are commitled to restoling KPCU to its rightful place in the coffee

industry and aiso engage in other activities that would benefit coflee farmers aud

o

F R AND ON EET{A],F OF KPCU DIRECTORS

.TOSPEH K]OKOATEI





MINUTES OF THE 7Ih SIfiING OF THE DEPARTMENTAL COMMITTEE ON

AGRTCULTURE, LIVESTOCK AND COOPERATIVES (Adoption of KPCU, KTDA & Galana

Reports) HELD ON THURSDAY 18th FEBRUARY 2016, AT 2na FLOOR, PROTECTION

HOUSE PARLIAMENT BUILDINGS AT 10.30 A.M.

Present

1. Hon. Adan M. Nooru, MBS, M.P - Chairperson

2. Hon. Kareke Mbiuki, M.P

3. Hon. Daniel Maanzo, M.P

4. Hon. Mary Wambui, M.P

5. Hon. PatrickWangamati, M.P

6. Hon. John B. Serut, M.P

7. Hon. Benjamin Washiali, M.P

8. Hon. 5ilas Tiren, M.P

9. Hon. Peter N. 6itau, M.P

10. Hon. Maison Leshoomo, M.P
.l1. Hon. Phillip Rotino, M.P

12. Hon. Raphael Letimalo, M.P

i3. Hon. Ferdinand WanYonYi, M'P

14. Hon. Florence Mutua, M-P

15. Hon. (Dr.) Victor MunYaka, M.P

16. Hon. James OPiYo \)UandaYi, M.P

17. Hon. Zuleikha Hassan Juma, M.P

18. Hon. John Kobado, M.P

Apologies

1. Hon. Alfred K. Keter, M.P

2. Hon. Waititu MunYua, M.P

3. Hon. Millie Odhiambo - Mabona, M.P

4. Hon. Korei Ole Lemein, M'P

5. Hon. Fredrick Outa, M.P

6. Hon. Justice Kemei, M.P

7. Hon. Paul Simba Arati, M.P

8. Hon. Kabando Wa Kabando, M.P

9. $-on. Ayub Savula Angatia, M.P. 
,.,,.s.
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10. Hon. Kimani lchung'wah, M'P

11. Hon. Hezron Awiti Bollo, M'P

ln Attendance:
Kenya National Assembly Secretariat

1. Mr. Benjamin Magut

2. Mr. Ahmad Adan CuliYe

3. Mr. David Ngeno

M\n. O29 /201 5: Preliminaries

il.

- First Clerk Assistant

- Third Clerk Assistant

- Research Officer

l. The meeting was called to order at 10.49 a.m. and prayers were said by Hon'

Kareke Mbiuki' M.P

The agenda of the day's meeting was adopted as stipulated in the notice of

meeting.

Min. o3072016: Confirmation of Minutes

The minutes of the 5tt' siting was confirmed as true record of the Committee's

deliberation after it was proposed and seconded by Hon' Mary wambui' M'P and Hon

Philip Rotino, M.P

Min. O3ll2O16: Matters Arising

Under min. O25l2O16-lll

The committee resolved to visit Kenya Meat Commission (KMC) on TuesdaY' 23'.0

February 2016 at11.30 a.m. after the consideration of Budget poficy statement (BPs).

Min. 032/2016: AdoPtion of RePorts

a)AdoptionofthereportofthepetitionbytheStakeholdersofKenyaPlanters
Cooperative Union (KPCU) Ltd on the removal of the Commissioner for

CooPerative DeveloPment

The Committee adopted the report of the petition by the stakehorders of Kenya Planters

Cooperative Union (KPCU) Ltd on the removal of the commissioner for cooperative

Development with the following recommendation;

Due to ftub-Judice rule, the Committee cannot deliberate further on the issues

raised in the Petition without substantially commenting on the matters the Court has to

determine. However if and when the Judicial Review in the court of Appeal is finalized

and petitioners are of the view that critical matters regarding their prayers to National

2



Assembly are not addressed, the Petitioners have a right to Petition the National

Assembly afresh.

b) Adoption of the report on The Petition on the Alleged Change of the

Management Model of Kenya Tea Development Authority to Kenya Tea

Development Agenry (A Private Entity)

The Committee adopted the report on the petition on the Alleged Change of The

Management Model of Kenya Tea Development Authority to Kenya Tea

Development Agency (A Private Entity) with the following recommendation;

Due to the Sub Judice rule, the Committee cannot deliberate further, on the issues

raised in the Petition without substantially commenting on the matters the Court has to

determine. However if when the Petition in the High Court is finalized and petitioners

are of the view that critical matters regarding their prayers to National Assembly are not

addressed the Petitioners have a right to Petition Parliament afresh-

c) Adoption of the Report of the Galana/Kulalu Food Security Project (CIKFSP)

The Committee has deliberated on the Calana/Kulalu Food Security Project report and

resolved that all the necessary documents such as copies of the signed loan agreement'

the lease agreement between National lrrigation Board (NlB) and Agricultural

Development Corporation (ADC) be availed to the Committee before it reaches

concl usive recommendati ons.

Min. 033/2OI 5: Adjournment

There being no other business to discuss, the meetingwas adjourned at 11.58 a.m

5ignature

HON ADAN MOHAMED NOORU, MBS, M.P.

(ChairPerson)

Date
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MINUTES OF THE 4.h5I]TIN6 OF THE DEPARTMENTAL COMMITTEE ON
AGRICULTURE, LIVESTOCK AND COOPERATIVES (Meeting with PS Cooperative
Development and Managing Director KTDA on KPCU & KTDA Petitions respectively)
HELD ON THURSDAY llth FEBRUARY 2A16, AT COMMI]TEE ROOM 7 MAIN
PARLIAMENT BUILDINGS AT IO.OO A.M.

Present

1. Hon. Adan M. Nooru, MBS, M.P - Chairperson
2. Hon. Kareke Mbiuki, M.P
3. Hon. Daniel Maanzo, M.P
4. Hon. Mary Wambui, M.P

5. Hon. Patrick Wangamati,'M.P
6. Hon. John B. Serut, M.P
7. Hon. Benjamin Washiali, M.P
8. Hon. 5ilas Tiren, M.P
9. Hon. Maison Leshoomo, M.P
10. Hon. Waititu Munyua, M.P
11. Hon. Phillip Rotino, M.P
.l2. Hon. Ferdinand Wanyonyi, M.P
13. Hon. Florence Mutua, MrP

14. Hon. Justice Kemei, M.P
15. Hon. Zuleikha Hassan Juma, M.P
16. Hon. Millie Odhiambo - Mabona, M.P
17. Hon. (Dr.) Victor Munyaka, M.P
18. Hon. James OpiyoWandayi, M.P
19. Hon. Korei Ole Lemein, M.P
20.Hon. Fredrick Outa, M.P

Apologies

1. Hon. Alfred K. Keter, M.P
2. Hon. Paul Simba Arati, M.P
3. Hon. Raphael Letimalo, M.P
4. Hon. KabandoWaKabando, M.P
5. Hon. Peter N. 6itau, M.P
6. Hon. AyubSavulaAngatia, M.P.
7. Hon. Kimani lchung'wah, M.P
B. Hon. John Kobado, M.P

9. Hon. HezronAwitiBollo, M.P

riil"f -{ri 1 , .'.*s



In Attendance:

Kenya National Assembly Secretariat

1. Mr. Benjamin Magut - First Clerk'Assistant
2. Mr. Ahmad Adan 6uliye- Third Clerk Assistant

3. Ms. Brigita Mati - Legal Counsel

4. Mr. Stephen Nyakuti- Audio Office

State Department of Cooperative Officials

'1. Mr. Ali Noor lsmail,CBS - Principal Secretary, State Department of
Cooperatives Development

- Ag. Commissioner for Cooperative
Development

- Assistant Commissioner for Cooperative
Development

- Chief Cooperative Officer

2. Mr. Philip N 6ichuki

3. Mr. David K Obonyo

4. Mr. Symon Mburia

1. Mr. LerionkaTiampati - Managing Director, Kenya Tea Development
Agency

- Company Secretary, Kenya Tea Development
Agency

2. Mr. John Kennedy Omanga

Min. O1412016: Preliminaries

1. The meeting was called to order at 10.30 a.m. and prayerr were said by Hon.
Korei Lemein, M.P.

a+rPerSo

3. The agenda was adopted as stipulated in the notice of meeting.

Min. ol5l2o15: Presentation by the Principal Secretary, State Department of
Cooperatives

The Principal Secretary informed the Committee of the following in response to the
prayerr raised in the petition;

i) Under the Cooperatives Societies Act, the Commissioner for Cooperative
Development has not contravened any legal provisions to warrant sanctioning,
censoring him and removing him from his position.

ii) The issue of Commissioner being Board member of Kenya Cooperative Coffee
Exporters (KCCE) Ltd, Cooperative lnsurance Company (ClC) Ltd or any other

,i..1.-. 2
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Cooperative organization should not cause any conflict of interest with KPCU
mandate. The Commissioner's responsibility under the Cooperative law and to
provide advisory role on the cooperatives growth and development.

iii) The interim Board went to the High Court challenging the elections of KPCU Ltd
that was held on 31n July, 2014. The matter was heard and determined by Justice
Weldon Korir whereby the Court called for fresh elections within 90 days. The
complainants filed an appeal and the matter is still pending in court.

iv) The Ministry has and will continue to support the revival of KPCU Ltd in order to
provide the required services to its shareholders.

v) The Ministry recommends that coffee farmers be allowed to elect a substantive
board as Per Bylaws, Memorandum and Articles of Association of KPCU Ltd.

vi) Coffee cooperative societies are shareholders of Cooperative Bank and the
Ministry is not aware of any meddling by Cooperative Bank of Kenya on KpCU
matters.

Commit[ee Observation

i) The Ministry was asked to Iiaise with the office of the Attorney General and fast
track the pending matter before the court to its logical conclusion as farmers have
been suffering for a long time.

ii) The Ministry was asked to submit to the Committee copies of the appeal filed by
the complainant by Tuesday, the following week,

Min. 016/2O16: Presentation by KTDA Management

The Managing Director informed the Committee of the following raised in the petition;

i) The Cornmittee was informed that a petition of the same substance and nature as

that of the petition before the Committee is pending before the High Court. The
petition was filed the Covernor of Kericho County on 15th December 2Ol4 and is

referenced as petition no. lB of 2014.
ii) The pleadings pleaded in the High Court Petition are similar to the prayers in the

petition before the Committee.

Committee Observation

The Committee directed the legal counsel to analyze the petition before the High Court
and determine whether the pleadings are similar to the prayers in the petition before the
Commiittee.

3



Min. AV /201 6: Adjoumment

Since there is no other business to transact, the meeting was adjourned at'1.20 p.m.

Signature

Date.

HON ADAN MOHAMEDNOORU, MBs, M.P.

M
(Chairperson)
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MINUTES OF THE 35th SITTING OF THE DEPARTMENTAL COMMITTEE ON
ACRICULTURE, LlvEsTocK AND cooPERATlVES(Meeting with Kpcu
Management) HELD ON THURSDAY 25thJUNE, ZO15 AT TH FLOOR
CONTINENTAL HOUSE, PARLIAMENT.BUILDINGS AT 10:30AM.

Present

1. Hon. Adan M. Nooru, MBs, M.P
2. Hon. KarekeMbiuki, M.P
3. Hon. Daniel Maanzo, M.P
4. Hon. (Dr.) Victor Munyaka, M.P
5. Hon. Ji.rstice Kemei, M.P
6. Hon. Zuleikha Hassan Juma, M.P
7. Hon. Paul Simba Arati. M.P
B. Hon. John B. Serut, M.P
9. Hon. Mary Wambui, M.P
10. Hon. Florence Mutua, M.P
11. Hon. Raphael Letimalo, M.P
12. Hon. Patrick Wangamati M.P
13. Hon. WaitituMunyua, M.P
14. Hon. Maisonleshoomo, M.P
15. Hon. Alfred K. Keter, M.P
16. Hon. Phillip Rotino, M.P.
17. Hon. Korei Ole Lemein, M.P
l8- Hon. Silas Tiren, M.P
19, Hon. Fredrick Outa, M.P
20.Hon. James OpiyoWandayi, M.P

Apologies

1. Hon. Kimani lchung'wah, M.P
2. Hon. Ben)amin Washiali, M.P
3. Hon. Millie Odhiambo - Mabona, M.P
4. Hon. Peter N. Gitau, M.P
5. Hon. AyubSavulaAngatia, M.P
6. Hon. John Kobado, M.P
7. Hon. FerdinandWanyonyi, M.P
8. Hon. KabandoWaKabando, M.P
9. Hon. HezronAwitiBollo, M.P

- Chairman
-Vice Chairperson

;li
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In Attendance:

Kenya National Assembly Secretariat

1. Mr. Benjamin Magut - First Clerk Assistant

2. Mr. Ahmad Adan C'uliye - Third Clerk Assistant

3. Ms. Angeline Naserian - Third Clerk Assistant

4. Mr. David Ngeno - Research Officer

Kenya Planters Cooperative Union (KPCU) LTD

l) Mr. William 6atei - Chairman' KPCU LTD

2) Mr. joseph Kioko - Managing Director, KPCU LTD

3) Mr. Mwalimu Mati - Consultant' KPCU LTD

4) Mr. Justus Kiago - operations Director, KPCU LTD

5) Ms. WaitheraNjogu - KPCU

6) Mr. Charles'MWengi - Administrqtive Assistant, KPCU LTD 

-
Min. 163 /201 5 : Preliminaries

l. The meeting was called to order at l0.50am and prayer was said.

ll. TheChairman informed the Committee of the day's agenda and it was adopted

as stipulated in the notice of meeting.

M'n.164/2015: Presentation by KPCU Officials.

The KPCU management informed the Committee of the following;

ll

That KPCU management is in full support of the petition before the

committee.
TheCommissioner for Cooperatives Development has not supported the

revival oi fpCU and has played no constructive role with regard to its bid on

successful exit from receivership.

The board's first term of reference as from 20thJuly 2012 were as follows:

a) To clear a debt of Ksh.l.2 billion.

b) To negotiate with KCB and other government entities on how to clear the

debts and get the company out of receivership

That the Commissioner of cooperatives through a representative observed our

resolutions in all our company's general meeting but did nothing to facilitate

our eventually successful negotiations with the Bank.

lil

IV

ij.: 2
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vt.

vil.

VIII.

lx.

X.

xt.

xil.

xill.

xtv.

XV.

XVI.

The mandate of KPCU Board is to collect debts owed to them by various
debtors e.g. large scale planters and s.ome cooperatives .The debts stand at

Ksh3.5 billion.
The Board was also mandated to review memorandum and articles of
association and to make necessary amendments in view of the fact that
constitutive documents were adopted in1945.
The annual general meetings were held on 30th July 2013 and on 3oth July
2014.
The KPCU Board reported to the annual general meeting that KCB had agreed
in principle to renegotiate the debt but had aired concerns arising from
disruptive publ icity emanati ng from commission cooperatives' office.
The meeting authorized the current board to stay in office for three years and
conclude the negotiations with KCB.

The Commissionerfor Cooperatives was invited for the annual general meeting
but did not attend.
The commissioner for cooperatives has overstepped his mandate by issuing

orders for a new board of KPCU Ltd. This lead to violation of the property
rights of the shareholders of KPCU which was first incorporated as accompany
limited by shares on 2nd June 1945.

The officials requested the committee to look into the matter of interference by
the Cornmissioner for Cooperatives which is prohibited in the

Constitution of Kenya under article 40.
They also requested for explanation on how a director use his office to
frustrate the company's business.

The officials requested for an independent and impartial investigation into the
conduct of the Commissioner for Cooperatives Development vis-a vis KPCU

LTD.

The officials requested for financial assistance from the government for its

revival by writing off itr outstanding debts.

It was noted that this was a recommendation from the Parliamentary
Committee inquiry in the 1Oth Parliament into receivership of KPCU which was
adopted on 15th August 2012. The committee recommended an injection of
Ksh. 1.2 billion as bail out.

Min. 1 65 /2Ol 5 : Adjournment

There being no AOB ng was adjourned at 1:3Opm

5ignature...... \*-{
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HON ADAN MOHAMEDNOORU, MBs, M.P

(Chairman)

Date

4



MINUTES OF THE ]Bth SITTINC OF THE DEPARTMENTAL COMMITTEE ON
AGRTCULTURE, LIVEifOCK AND COOPERATIVES (Meeting with KPCU Petitioners)
HELD ON THURSDAY ]9TH MARCH, 2015 AT CONTINENTAL HOUSE 5TH FLOOR,
PARLIAMENT BUILDINGS AT 10.3O A.M.

Present

1. Hon. Kareke Mbiuki, M.P
2. Hon. Adan M. Nooru, MBS, M.P
3. Hon. Phillip Rotino, M.P.
4. Hon. Daniel Maanzo, M.P
5. Hon. James Opiyo Wandayi, M.P
6. Hon. Raphael Letimalo, M.P
7. Hon. Korei Ole Lemein, M.P
B. Hon. Patrick Wangamati, M.P
9. Hon. Alfred K. Keter, M.P
10. Hon. Justice Kemei, M.P
11. Hon. 5ilas Tiren, M.P
12. Hon. Kabando Wa Kabando, M.P.
13. Hon. Benjamin Washiali, M.P
.l4. Hon. (Dr.) Victor Munyaka, M.P
.l5. 

Hon. John Kobado, M.P
.l6. Hon. John B. Serut, M.P
17. Hon. Waititu Munyua, M.P
18. Hon. Fredrick Outa, M.P
19. Hon. Peter N. Gitau, M.P
20.Hon. Ferdinand Wanyonyi, M.P

Chairing

Apologies

1. Hon. Millie Odhiambo - Mabona, M.P
2. Hon. Mary Wambui, M.P

3. Hon. Zuleikha Hassan Juma, M.P
4. Hon. Kimani lchung'wah, M.P
5. Hon. Maison Leshoomo, M.P
6. Hon. Florence Mutua, M.P
7. Hon. Paul Simba Arati, M.P
B. Hon. Ayub Savula Angatia, M.P.
9. Hon. Hezron Awiti Bollo, M.P

., jl- ..i.r."
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ln Attendance:

KPCU Petitioners

1. Mr. Joseph Kioko

2. Mr. William Catie

3. Ms. Waithera Njogu'

4. Mr. Justus kiaqo

5. Mr. Mwalimu Mati

6. Mr. David Murimi
7. Mr. Mbae Keneth

8. Mr. Maina Mwangi

9. Mr. Jackson kinYua

lO. Mr. James Mungai

Kenya National Assembly Secretariat

l. Mr. Benjamin Magut

2. Mr. Ahmad Adan C,uliYe

3. Ms. Angeline Naserian

4. Mr. David Ngeno

5. Mr. Elijah lchwarah

- Managing Director, KPCU

- Chairman, KPCU

- Deputy Managing Director, KPCU

- Operations Director, KPCU

- KPCU Consultant
- Farmers Representative

- Farmers Representative

- Farmers Representative

- Farmers Representative

- Farmers Representative

- First Clerk Assistant

- Third Clerk Assistant

- Third Clerk Assistant

- Research Officer
- Audio Officer

l. The meeting was called to order at 10.45 hours and prayers were said by

Hon. Kareke Mbiuki, M.P

ll. The Vice Chairman who was chairing the day's session welcomed the

members and the witnesses to the meeting and thanked them for turning up

to the meeting. lntroductions were undertaken'

MIN. 82l2O15: PRESENTATION BY HON. VICTOR MUNYAKA, M.P- THE

PETITIONER

Hon. Victor Munyaka, M.P presented a petition on behalf KPCU stakeholders with

the following prayers, that the National Assembly through the Departmental

Committee on Agriculture Livestock & Cooperatives:

l. lnvestigates the Commissioner for Development with a view to sanctioning,

censuring and removing him from:his position:
t



a

a

lt Urges the Covernment to support the Union's revival efforts by writing off its
outstanding debts, injecting capital, and granting the interim Board a three_
year operational period to allow for stabilization;
That, the Cooperative Bank should forthwith cease meddling in KpCU's affairs
and micro-managing the Coffee industry.

lil

MlN. 83/2015: PRESENTAT|ON By FARMERS REPRESENTATTVES

Mr' James Mungai, representing farmers informed the Committee of the following;

l. Farmers were not paid their dues after the receivership
ll. Farmers were not were not given enough time by the Commissioner to

prepare for elections.
lll. The Commissioner is an interested party as he is a Board member of

several institutions which are competitors with KPCU e.g. CIC and Kenya
Cooperative Coffee Exports .

lV. The management of KPCU is marred with a lot of misappropriations
hence the Committee should investigate it with a view of finding a
lasting solution.

V. The IOth Parliament has compiled a report on the crisis facing the
Cooperative Union (Kpcu) hence the committee may refer to it.

MlN. 84/2015: PRESENTATTON By KPCU MANAGEMENT

The Managing Director of KPCU informed the Committee of the following, that:-

l. ln the first year of receivership, Kshs. 100 million was recovered but no cash
was paid to KCB.

ll' The main Coffee sorting machine was vandalized but CIC insurance only paid
five (5) million on account servant theft.

lll. ln the Annual Ceneral Meeting (AC,M) of 2012, it was resolved that a lean
Board be constituted and its mandate be extended to three (3) years in the
year 2OI3 under its Articles of Association.

The Committee observed the foilowing, that

I' Mr. Mungai and other stakeholders present documentations to the Committee
on alleged misappropriations of KpCU.

ll. Other meeting allocated to the Management of KPCU to discuss further issues
raised in the petition as time was not enough to exhaust the matter
comprehensively.



MlN. B6l2Oi5: ADJOURNMENT

Since no other business to discuss, the meeting was adjourned at 12.12 hours.

Signature

HON ADAN MOHAMEDNOORU, MBs, M.P.

(Chairman)

Date.
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JOH N M UKUYA...,,,,,, !,,, r,, !,,,, !,,,, r,, !, r,,,.. 13rH INTERESTED pARTy

JACOB CHEMEL...,,,,,r.r,.,r,i,...,,,,,,...,,,,,..,14rH INTERESTED pARTy

OREN MURIGL.,rr..,.,,,r.i,..,r,.,. 15rH INTER.ESTED pARTy

EX-PARTE
KENYA PLANTERS CO-OPERATIVE UNION LIMITED

]UDGM NT

The ex-parte Applicant, the Kenya planters Co_ opetiaiive Union Limited,

heieinaftersimply referred to as KPCU has tlrr,oug otice of Motion

application dated ZZnd August, 201

"1. An ORDER OF p$g.lil[B
::]":"

do issue prohibiting the
Respondents and ein €s, their agents,
servants and/1gr

over or in',H'ifg,.

ee.qtg!!,ea

dated 25th

nventng or presiding

ldin .,.,ai special general meeting

lng (AGM) of the
way purpofting to carry on the
and the operations of the

1'ap

. An ORD OF CERTIORARI to issue quashing the decision
in the letter reference MCDM/ LOI20/(L3S)

June 2OL4 by Dr. Wilson Songa, MBS.,
regarding convening speciat generar meeting in respect of
the Applicant.

{.

:i,

3. An 0RDER oF CERTTORART do issue to quash the decision
contained in the letter reference MCDM/2 /IO IVOL.
VI/131 by p. L. M. Musyimi, HSC., dated 

'lth 
June, ZOL4

,

P;np ) af nn



JR No.312/2014

including the undated' notices issued b.; the county.
commissioners on beharf of the I'r Respondent pertaining
to the convening and conducting of a speciat generar
meeting (sGM) on 31't Jury 20L4 to erect Directors of
Kenya PIanters, Co-operative Union Limited,

4. An ORDER OF CERTIORARI do issue to quash..;the tetter
dated 2gth July, ZO14 and conveyed to the ,dpii"ant,,
directors on 2gth Jury, 2Ar4 at g.15 pm cartiiig for and-,or
purporting to give notice of erectio.ns and intention to

5.

6.AnO OFP i+bnr

:::::'t:., 
r. ,.

,.,-',.-:, : :1,.1

BITION permanenfly prohibiting the
res

serva

W

Appli tn manner,

and or takeover of tl" applicant from
manager in whichever manner.

and terested parties, their agents,
iates from negatively interfering

e perty, managemen t, and operations of the

a

z. rrier icant be granted leave to commence judicial
TEVIEW PTOCEEd'NgS fOr AN ORDER OF PROHIBITION
restraining the l't respondent and the interested parties,
their agents, their servants, emproyees or any other
authority from brocking and or preventing the handover

t
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8. That the cost of this application be provided for."

The 1*, Znd and 3..d respondents are Commissioner for Co-operative

Development, the Cabinet Secretary in charge of the Ministry of

Industrialization and Enterprise Development and the Attorney General

respectively. There are fifteen interested parties by Amos

Mwangangi.

a

According to the pleadings filed in',:eouft, this judicial review application
a

has been filed on behalf Ap'plicant by "its board of

ry statement, the

Kioko and several

directors

verifying affidavit

The appl ieati iss a statuto

Mr. Joseph

erifying affidavit of Mr. Joseph Kioko, KPCU is a limited

ncorporated in Kenya under the Companies Act, Cap

documenta EX all fi ,ofln LZ August, 2014 with the chamber

sum

h

l'.. .'.. \.r: ll-1-i.-'- . ...._:. .::.:.. |:.

for leibve

Accordi

liability

'ri; 
1:r ,

..,.\

ng to therlV
,:: .;
,; . ,. ... . ...

.J..,'.]l'.:: .

company r

486 Laws of Kenya under Certificate of incorporation No. C. tl45 dated

Zno June, 7945 in the name of Kenya Planters' Co-operative Union

Limited. .tt"' *J'L: r'l

a

"e'
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The Managing Directoi- avers that the 1=t Respondent and the Znd

respondents issued notices to convene a Special General Meeting for

KPCU to be herd on 31s Jury, 2014. The 1s Respondent,s retter dated

1lth June, 2074 is addressed to county co-operative commissioners and

it states

*KENYA PLANTERS CO-OPERATIVE UN
(IN RECEIVERSHIP) DIRECTORS' GRASSR

Pursuant to Section 27(B) of the Coo eties Act
(CAP. 49O), you are here tp Gonvene a
Special General Meeting )

, . -...j
i. r: ..-..: :r

niitnriO rrectors of
Kenya Plants (si er Uni'on

i.

KPCU):

shareholders.

c) 9-.9;;qp
,;,(ji,

luii"'20L4
it'.
.-1 

,.:],,

(KPCU) Ltd. on
Thursday 3L't Ju

Kindly note e tef ,,'oJroffice of the current interim
di Ires uly, 2OL4. Note further that the
gra ots ons irectors were last held on 28th
Ju!,9, therefore become prudent for the
dire k fresh mandate from the members as part

at qe convenient to alla

of the

Elector

nto 's revival strategies. The fifteen (15)
es,...."

The author of the letter then goes ahead to list the electoral zones and

urges the recipients to liaise with the county executives in charge of co-

operative matters for logistical support including securing venues and

publicizing the meetings.

Page 5 of 40
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The seccnd letter is that of Dr. Wilson Songa, the Principal Secretary of

the Ministry of Industrialization and Enterprise Development. The letter

which is addressed to the governors is dated 25th June, 2014 and it

states

.KENYA PLANTERS CO-OPERATIVE UNION. (KPCU)

LrMrrED (IN REcEIVERsHIP)-ELEcrIoN oF: ryEW

DIRECTORS

Kenya Planters Co-oPerative

farmers organization founde

Union'i

membershiP of over 700/0 through

{

over 400 coffee Co-o

farm th

isa
1 rrent

an about 300

val'ilbd at over lGhs.S

at Kshs.76 million

the cooperative sector

estate sector.

s

Soc
I

I

has successfullY served coffee

s

seru
':, !:.

it, waiehousin

which include; farm inPuts

g, milling, marketing, qualitY

co d nston.

It was sole coffee miller for the peak production of

abo'ut''t 301000 metric tonnes of coffee realized in

L}STlSB crop year. It therefore contributed significantly

to making coffee a leading foreign exchange earner in the

L97Os and 1980s.
.*

However, KPCQ]s performance has since declined due to

factors which include adverse effects of liberalization on

the coffee sector, the removal of its milling monopoly in

Page 6 of 40



JR No.31ZlZ}t4

1996, stiff competition from coffee miilers and marketers,
poor governance and heavy indebtedness. This led to its
being put under receivership by Kenya commerciar Bank(KCB) in october 2009 over fairure to service an
outstanding debt of about Kshs.644 miltion.

As part of the Union's revivar strategies, the Ministry has
organized speciar Generar Meetings (sGM) pgrsuant to
Section 27(8) & (10) of the co-operative solii*ies Act
(cAP' 490) in a, its fifteen (15) erectorar z.o-r,'s4,to 

"ia.o,unew directors. r':- '"i:

committgig (cEC) in charge of co-operative matters and
qne..,c^o"rrr,iltv co-operative commissioners to make the
meetings successfu I...,,

The author then proceeds to rist the erectorar zones,

Although this application is brought in the name of Kpcu, it is apparent

that the same is brought in the interest of the current directors of Kpcu.

Page 7 of 4O
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It is thelr case that the 1't'ancj znd resporrdents are not members of

Kpcu and they therefore do not have power to call its meetings'

According to them, the duty of cailing and conducting meetings of the

KPCU belongs to its directors'

It is the current directors' case that KPCU is going thrlPgh a recovery

process of redeeming itself from the receivsrsl,artg,.qppointe--d by l(enya
...

commercial Bank Limited (KCB), over a loan'of Kshs' 644 million it owes

By a letter proposed that a

to the bank.

special gene

shareholders

ral meeting

could be

receivershiP. A noti to

the issuance of

,; ..,. ,; ,:1..

notice 'WaS'

t4 so that the

of KPCU from
t

dated l8th l'ul,Y, 20 Oeclir,e-d:'; public hotiday (Id ul fitr) and a fresh

'put in the newspapers. After

29 014 was throug h a Gazette Notice

,:.,:,.,...i.'::-

itl"'n.*spapers that the special general meeting

scheduled for 7 4 would now be held on 30th lulY ,20t4'

It is the .rrinlni directors' case that the l't and 2nd respondents were on

their part planning another special general meeting for KPCU but never

relayed the information of the meeting up to 28th luly, 7014 when the

information was relayed to the chairman through an email' It is

therefore their case that the special general meeting planned by the 1't

July, 201

Page 8 of 40
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and 2nd r-esponclents and whose key agenda was erections was marlcious,

mischievous, done in bad faith and only intended to actualize fraudulent

activities.

The Managing Director averred that although Kpcu was not originally

registered as a co-operative society it operated pertially as a co-

operative movement but was exempted from so.ril?g. of the provisions of
,, 

ttt 
.,r-

the co-operative societies ordinance 194s under,Gazette Notice No.

1095 of l8th December, 1945. Thaf,,,ffier the, ,enaGtment of the Co_
.,i '.", ::.:

operative societies Act No. 12 ofr,rl.g 97', the complnies Act ceased to
apply to co-operative ,oc ' 

necessita$ing the revocaLion of all the';lr' ,,:rr, :,'": 
.

exemptions that hadli beefn, gruh-.#" u, Kpcu under the Co-operative

societies oro:lurr,.ru'. ;'1* The+ievocation was done through GazetLe

Notice No 30ff r".l,lly:.-a in*gHe Kenya Gazette of 25rh Aprir, 2005,
"i:"':: ii'l' 

:?r ii;:"1r ;rffi rttl
'ii :'

Mr' Kioko aver;rgothat on lgrh october, 2009 KCB appointed a receiver

and manager affer KPCU failed to pay a loan amountinq to Kshs.644

million' Thait when the current directors were elected, they found that
the receiver and manager had intentionally failed, neglected and or
refused to review the coffee marketing and miiling licences with a view

I ]J'
- *d' -.",..-' ". 

,J- '

to rnaking KPGU insolvent and thereby placing it under liquidation.
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The Managing Director a'rerred that the current directors had succeeded

in removing the receiver and manager and they were in the process of

starting the milling and processing of coffee which is the sole business of

KPCU. It is the current directors'case that the 1s Respondent is acting

in bad faith as he had not assisted KPCU to q.pme out of the

management of the receiver and rnanager. Further, tiibt- evidence of

bad faith of the 1* Respondent is shown by the fact that on 25th June,

2009 t1. nuo registered a new outfit by, lhe nam,q oftKenya cGoperative
,.,,, rii 

--,:, 
,., 

.

Coffee Exporters (KCCE).

The Managing Director at Raragraph 24 af the verifying affidavit outlines

It . -i "..'\ 'P

what he says are sig,rirs of:iqonspi-racy)6efween the l't Respondent and
'"--r') " 

'i' 
''

1

- 

othe+-p

,r24
,:, r. ;.'

rHni the Dii,ectgrs and the Applicant only became aware
: .' '

of the 1it-and 2dd"Respondent's actions on the 25th of July
',:..". 'irq*i

2OL4 tii.gpu$h: a whistte blower who to the shock of the
i;.

.OirectorS,informed them that the 1't and 2nd Respondents

wele sriLretly planning for a Special General Meeting to

oust the current Directors as they have become a threat

to their interests for it was not envisaged that they would

have the capacity to remove the KPCU from receivership.

Which was not intended to happen and the whistle blower

gave the following reasons, which I have now confirmed

of my own knowledge, through publicly available
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docurnents and other information which has come within
my personal knowledge in the course of time:_

sometimes earry in 200g, the 1't respondent with others
conspired to bring down the Kpcu and the best method ofbringing the KpcU down was for the l"t respondera a"register another ne\^, outfit passing off as the KpcU to
take over the role of the KPCU.

On 25th of June 2OOg, the 1"t ResponclFnt and,.others
registered this new outfit in the name ofirthe;. Xenya Go-operative Coffee Exporters (hereinafier ,"f"r; .'r, -;
KCCE) 

:I;j,

a)

b)

c)

d)

e)

' . i'

The l't Respondent sits in ilre eoa,ra and is iiivorved in the
deliberations and decisions''bu*" said outfit registered asKCCE, _iiilr,,,,.i'- 

tti,.'. :'

;ff' -''::ilrt.

Being aware *rattile ,'r-iitnrru roan with the
Kenya comrn:i:rclar 

'B!$, 
ilre-.iFr Respondent and others

conspirg-{i$.,hat thb;ipest *ay"t- bring down the Kpcu was
to hav'e a receiver aiiQrrnanager appointed to run it down
tg inscilvenG$ii:;.o+;,,,,,'

-...: .*.,r ''
-ll ':"

successf;uily;'three months after the registration of the
KCCE, oh the lgth of october zaog, a receiver and
manager,were appointed to take over the managernent
and running of the KpcU and immediatery the Kpcu was
put under receivership.

The 1't Respondent and others prevaired on the receiver
and manager to ensure that the coffee processing, miring
and marketing ricenses of the Kpcu were terminated in
order to bring the KpCU into dormancy,

f)
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o) ..The.1.'t responrlent and others agreed that the best way to

dismantle the KPCU is to sell by public auction its core

asset in a clever manner' The 1't respondent and others

agreed that the best period to auction the KPCU property

knownasWakulimaHousewaswhenleastexpectedand
conspiracy was hatched to dispose of the property during

thenewConstitutionreferendumperiodonAugust'6tn
2O1O (I now annex and mark as "JK 77- '-c"gp.ies 

of

advertisementsforauctionoftheaforesai(.,propertie9

It was agreed that the receiver un.d',,*una'!9t tolcleverly

hand over and put KCCE into possesslon of 'KPCU i'n a

manner dissuised as a licen1e"{i'!l;:::'yrl,:,,::7,'nd mark as

^JK t2'copies of the arorq$i?ted''ii4iiii)' "
ieved

I

h)

i) The l't a

that the

financial

required

n

c
of no

ances

ent

lt time to have the receiver andc

k)

d there was a celebration thereafter
' ..;".

in JaiiUq .rY:, ,7Q-.L4 when the receiver and manager were

ill-' I:

reinstattitil.
. ,,::,r:

D'ur.ingi: 'the month of May and June 2014' the ltt' znd

respondents and others became aware that the current

directors were in the process of raising money to have the

KPCUreceivershipand"-Tl?ir?9€lrlentrevoked'theywere

in a panic but adopted a wait and see attitude' "! 
*.n"1 

,

theyfinallybecameawarethattheDiiectorshadraised.
some money in June and paid to the Kenya Commercial
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r Eank. The respondents and others declared the current
directors of Kpcu as dangerous and peopre who were
likely to derair their gravy train and that they must be
rernoved immediatery the receivership is rimited to be
replaced with others amenable to
dismantling the KPCU from within

the designs of
resulting in the

r)

m)

waiting e KPCU to collapse (f now annex and
-"o"o,,'.iK73- a copy of a printout showing the partners
b,f,KoCD.,,

it is the current directors' claim that they negotiated with KCB and

agreed on the removal of the receiver and manager which led to the

revocation or the appointment of the receiver and manager by KcB on

4th July, 2074. The current directors assert that they are now in the

secretive intended speciar Generar Meeting for the Kpcu.
(sic).

THAT the respondents and their other,,,a,eril€pirator:s in
their scheme of things are of the fi^rm betidf that,without
the assets of Kpcu and the Kpcu utipg oper.ationar,'the
KCCE would be unviable ab initffi,,;;,,,, '.,., 

'

r
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middle ef tal<ing over KPCU frcrn the receiver and manager lvhich include

verifying the inventory of all the properlry, equipment, machines and

documents and establishing the level of any liability. That since the

appointment of the receiver and manager on 19th October' 2009 and

untit the revocation of that appointment not a single cent was paid

towards the loan with KCB' Further, that KPCU's bank'aecounts were
r i'..,,,r1 .

empty at the time the receiver and manager left'

It is the current directors' view :the aim ha:s been to bring downthet

KPCU so that unscrupulous Peo n benefit from its assets' Further,

that KCCE is oPerating KPCU hence KPCU's revival

is definitelY going of KCCE and its existence

The current di

lr.r.i'. i
'.)' , !:1

cas."ejll

.:.t .

r: i...,..
.1:r :1:i:.". .. . ..,,{'(. . :

tfiat:f<e'bE is a government backed outfit
rS S

l: -' '""

KPCU's cu rrent.,$i rgctg;rg at they are in office legally and the 1't

and Znd resp66d-qnt5:lftd no reasons for calling elections'

...

The Manqgilg ,D-irector of KPCU averred that on zgth February ' 20tZ

Hon.JohnMichaelMututhopublishedadetailedreport(theMututho

Report) of an inquiry into the circumstances under which KPCU was put

under receivership. Among the recommendations in the report is that

those individuars who were directors at the time of receivership should
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not assume board membership until after'the expiry of two terms from
the date of that report' It is the current directors, case that some of the
individuals elected in the elections called by the 1$ and 2nd respondents
had been barred from contestin g bythe Mututho Report.

The Managing Director averred that on 20th Jury,,20rz.aH interirn board
made up of the current directors was set up andrendorse.d at a special
general meeting. The interim board was, among. gth..ei ,things, 

tasked
.,...with organizing elections. He averred,.that.on 3'1s Juty; zot: the current

board was endorsed afte=nnrut'l'LJqctions. It is the current directors,
assertion that on 30th ,1rn 2014,rat ain annuar generar meeting the
members resolved.,i!"$i r<u{cu stofs"g;peraring under a duar statutory
regime but o!l*yu,. or"'&f, jt*'*,',lrit.o 

riabirity company under rhe
Companies Act, Cup*eSO

.. ]il,'.:., ".
.;Li. :..

'i; ,,,

Furtft€r' that'tlim'Hnt elected in ihe elections called by the 1,t and 2,d
respondents are''not members of the Applicant. The current directors
also contend that they were no nominations of delegates by the farmers,
cooperative societies and there could not have been any valid election of
representatives to KpCU,s board.
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Trre current dii.ectoi-s risted severar grouncs why the orders of judiclal

review shoutd issue in this matter . Some of the grounds are a rehash of

the arguments of the current directors as already reproduced' In

summary the current directors assert that the 1't and 2nd respondents

hadnojurisdictiontoactastheydid.Theiractionsareultravires,

arbitraryandcontrarytothestatutoryprovision;i,*,n*aSo*nlun:

that the respondents'actions are male naesl1lldOaTl'frauO,rrrlent 'and only

-- --amount to machination

'r..1' ;;i'':

s to wrestle aw-ay the'prop"ry "f 
KPCU so as to

r relationshiP
personallybenefitcertainentities',and/or-igdividuals.withnott,'r:,1, t,i,r,

eiit diiecfo;s utsq' contend that they have

to the organization' The c.gr,fr 
,ii!..i:... 

,,,:,

! and Frrope6v f'onojtfnllaO p'Srties based on the legitimate

' ri" i:ii ors will serve its futl term'
expectation that the bu'r:rent'tb'oErt 'of' direct

Further, that un

nd

of

of redeeming KPCU from the receiver a

servi1.,g,,, *hp;.,Q

manager may be concluded thus leading to the liquidation

KPCU. 'Thui7 arg'ue that the aim of the 1
o Respondent is to ensure that

KPCU's recovery plans are derailed permanently'

The current directors' case is that the 1't Respondent issued notices

ca*ing for erections surreptitiousry, irregurarry, irggally and against 'the

rures of naturar justice. Further, that their term of office has not expired
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anci their continued occupation of office has never been chalienged
through any legal channels. It is their assertion that they were elected
in 2013 for a term of three years which expires in 20i6. Further, that
the 1s Respondent has no role, responsibility or mandate whatsoever
over KPcu and therefore lacks the jurisdiction to interfere with the
i-unning of its business.

The current directors assert that the acts of the respondents amount to
political interference in the business o,f*iflm;ted liabilitv company which
is contrary to the best corRora-t3,nfur;n.ee-standards. 

They argue that
the purported grassroots reLeclions *nru marred by illegalities which
included electi r: \

on o!,,Fersff previofisly found unfit to hord office orl-t ' .r.,.,. tii .,t,

excluded tt"T, nolding .fficg'ftr, a ierioo of two terms as per the
Mututho Report.

The eurrent dilrtectot's contend that the 1't Respondent being a creature
of ther'co-oner15i;ve Societies Act has no rore to pray over KpcU, a rimited

J:,.: 
1..i.

liability tompdny incorporated and managed under the companies Act.

The current directors assert that the 1'! Respondent is illegally presiding

over the fraudulent liquidation of KPCU by allowing KccE of which he is
a board member, to operate using the assets and facilities of KpcU and

Paqe L7 of 4o
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to ittegally recruit members of KPCU into the membership KCCE in

contravention of the provisions of the co-operative societies Act'

The Commissioner for Co-operative Development and Marketing swore

an affidavit on rrt september, zot4 in opposition to the application' He

averred that he is responsible for the growth and development of co-

operative societies and he oversees the manaEeln:ent of co-operative
t',i, 

r: , 'ri

societies a, over the country. it is the r't.Respo:ndenus 'ease that the

application is fatally defective and an'abuse of the coutt process' He

averred that KPCU with a membership of about 750',000 drawn from

It is the 1't Respondent's case that it is a fallacy and a falsehood for the

)owers to call elections of
current directors to assert that he has no t

KPCUwhereassectionsTT(B)&(10),93and93A(a)and(b)oftheCo-

operative Societies Act mandates him to convene a special general

meeting of a society, call elections of a societY, attend meetings of a

a
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socieiv'and'i-equii-e evei-y society to send hirt nolces of the agenda and

minutes of its meetings

Further, that Clause 1 of the Articles of Association of Kpcu clearly

provides that the Articles of Association together with the Memorandurn

of Association shall also constitute regulations for the purposes of the

Co-operative Societies Act, Further, that the subj*ec,!, matter at hand was

fully dealt with by Majanja, J in a judgement deliver,ed on 20th

December, 2012 in Nairobi High court:,p#titlgn No. 343 0f 2012. Thai the
,.:. 

-.rl;1 '-t''t''' ,. - -- --

current directors of KpCU led bffi, Williarl.t Catuit M,uiruri were elected

at a special Generar Meeti.ng cailed, by ,t.b.g 1,* Respondent on 20rh Jury,
,, .,r i,:, ' 

,-
2072 pursuant to the' provisions ''tol Secttn Z7(B) & (10) of the Co-. ', l" I--''"'

:. ': I

operative Societies Act''f,.br a 
'pieli;im'l 

of one year. The 1rt Respondent
.,ti.ii'ti' 

' t t'l 
... 

'' 
tt 

r,

asserts tS'1":ithe cui,rents diiectors failed to deliver on their terms of
tl , 't ':'

reference whiirr ,included safeguarding the interests of the coffee

farmql-p 
,and 

faGllitation of grassroots elections to elect a substantive

board of'+,s dii'ectors in accordance with sections 61 and 62 of the

Articles of Association. The 1't Respondent denies that the current

directors' term of office was extended for three years at an Annual

General Meeting held on 31't July, 2014.
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The 1$ Respondent avers '.hat v,iith the impending end of term in office

of the current directors, he invoked his powers under the Co-operative

Societies Act and called a special general meeting in which elections

were to be conducted to enable shareholders elect their own board of

directors as the interim committee's term had tapsed' Acting on the said

powers he issued a notice on 11th June, 2OL4 for a special general

meetingofKPCUtobeheldon3l*luly'2074'

a

o

According to him, once the current d,i[ffifs leafned of his notice they

ll' "_
immediately thereafter called a m€pting for 30th luly , ?AI4 in which it

' "''ii,'il*' 
': ''" ted liabilitY

was resolved that KPCU;rfContinues ope-rating as a limi

tii ,,,#ti',.. i.t.

company with the n6tioni,'anO UnOer'Stan'ding that this will effectively
,.:..:,]] ,

d e KPCU from the operati$ns"of the Co-operative Societies Act and

nles

din

and

The 1d' Respondent contends that the current directors had failed to

disclose that the couf had refused to grant them leave to challenge the

\ ri-

grassroots elections scheduled for 31s July, 20L4' The 1't Respondent's

case is that the grassroots elections were successfully held on 31s July,
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za74 lvhere the shareholders elected i5 directors iir air erectorai zones
as stipulated under sections 61 and 62 of the Articres of Association and
the said 15 directors were on 15rh August, 2014 erected and confirmed
as the duly elected board by the shareholders. That the 15 directors
who were elected were eligible in accordance with Articre 61 of Kpcut
Articles of Association and the provisions of the co-opera:tive socieres

:rs and'shalieholder.s.

The 1't Respondent denied that he seheri.led with other individuals and
entities to ensure that KpCU w under. liquida

.:,

tion so that KCCE can
take over its property. IhA.I*XCCE was registered in June
2009 and KpCU was,p,ut under receivership on 19th October, 2009 due to
failure to se

't'tap.glng'iaeots wirh KcB and hence KccE is a
o

stranger to edings. The 1't Respondent asserts that he
intervened i tter due to the huge number of co-operative
SO

1rt

:.: <:.r.

cieties forminOilths's
q,:"

:,j.ir

":li 
,,

Responde:nt' denied

harehording of Kpcu and in pubric interest. The

that he has made it difficult for the current
directors to extricate KpcU from KCB'' receivership.

It rs the 1st Respondent's case that the purported resolution at the
ssciar generar ,d6tirg herd on 3dh Jury, 2a74*rat Kpcu .on,,nuuta
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operate as a limited liability company is prlma facie itlegal and the issue

was not listed as a substantive agenda for the purported meeting'

Further, that the current directors'attempts to nominate themselves as

directors of Kpcu is in breach of the Articres of Association which

provides for a substantive board of i5 directors excluding the managing

director. The 1rr Respondent thrashes the sr,b-ry.r.lssion that the co-

operative societies Act does not appry to the companies Act by pointing

,

out that section 64 of the co-oper:a.live Socielles' Act provides that

,ll .- .

certain sections of the Companfu 'l,elating' to winding up of

companies shall aPPIY to the winding-uP of a

cooperative societY'
:l

,,He KPCU's exemPtion from the

a

a

,i'

Co-o CS Act was revoked vide Gazette

''''"",., ^r'irth n^,iil, therefore qoverned by the
Notice No. 3,099 of 

'25th Aprii;"2005 and it is therefore gove

'ttt 
" 

-i" 
'

.:,
Co- o.Pe iativei Soci e'[i es Act'

' i -i'.. -,-,.

.:

i . ljr:'

The 1,r, Respondent rebutted the current directors' claim that he has

never assisted Kpcu from the time it was put under receivership and

points out that in June, 2009 the President of Kenya directed that a

,,;[gscuepackage,,l-imilartotheonesusedtosalvageNewKCCand

uchumi supermarkets be avaired to KpcU. Further, that in May 2010 he

put a caveat on KpcU's wakufima House to save it from auction by the
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KGB ,"eceivei-' and manager in crCer tc safeguard the interests of the

coffee farmers. Still in September 2012 the 2nd Respondent presented a

cabinet memorandum to the Treasury requesting for Kshs.i.2 billion as a

rescue package for KpCU.

The interested parties'opposition to the application was presented to the

court through the replying affidavit sworn by Kiorlgp wa Nj,uguna on L't

September, 2074. He started by introduci,n:g hims'elf as KpCU member

No. AA 0780. He confirmed that 6pglJirhas dual,,reEistration under the
.'; 

'tttit't :l !- ' -J '-' _--

Co-operative Societies Act and th'O'.bompllnies Rct. ' He averred that this
. ,1; "r'

dual registration is indeed, at[nowtedged by Clause 1 of the Articles of
a

Association. It is th,e
i;1:

l:i:' ' '

'.i ri ir ;r,::

sted' pa,rties' case that the only way of

disengaging KPCU from'tLle o and binding provisions of the Co-
'. ,t,. 

t":..,.,,

operative Socjeties,Act is tfi:rough a process that culminates in the
: . . :-'.' . '

i,, " :_._il

dissolution o,F.,the,i:nstitution as a co-operative society and the process
' ,,, , l,l,.

'.r" t ..

has ngt been in:irtiated or even contemplated in respect of KPCU which

therefore remains a co-operative society. It is the interested parties,

case that the institution of these proceedings, on behalf of KpCU is not in

compliance with the law in that there is no evidence of the resolution of

members or directors authorizing the filing of the case. Further, that the

advocate on record has not been properry appointed and he has no
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. authori'ty to act for KPCU. The interesied parties contend'thai the t$

Respondent is given the mandate by the Co-operative Societies Act to

get involved in the affairs of co-operative societies

The interested parties informed the Court that on 20th July, ZOLZ the l't

Respondent convened a meeting for KPCU's sharehold.ers under the Co-

operative Societies Act and among the items deliberated,upon was a

repoft by the l't Respondent whose re€ommendations' i,ncluded the

setLing up of an interim committee si e term.,of t'lire previous board

had expired whilst KPCU was unde*F,[€ceiVership. The interim committee

that was formed was, a other thihgs-, mandated to set up a new

substantive board of the interim committee was

one year from the d f establishment.

September, other' persons were appointed by the l't

a

,o Through letters dated 5th

12

interim committee.

The interested p" rties assert that the purported resolution made in the

meeting of 31s July, 2013 to co;rfirm the current directors, who were the

members of the interim committee, as substantive directors for KPCU for

a period of three years was ultra vires the Articles of Association of KPCU
. ,t.-$", . .'*..'

and the interim committee's terms of reference. Fufther, that the

decision did not have the blessings of the 1't Respondent who was the
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oi'iginator of the intei-im'cornrnittee in the first instance. That the action

of converting the interim board into a substantive Board of Kpcu is not
in agreement with the terms of reference establishing the interim

committee and does not therefore meet the legitimate expectation of the
general membership of KPGU. It is the interested pafties, case that the

only legitimate board of directors of KPCU is one elected in compliance
,.:,, ,.with its Articles of Association and that the cur,Eont ,b.oard is not the

board contemplated by the Articles oJ,Association .In support of this
:i: . .:

contention the interested parties point out that directors are supposed to
represent erectorar zones and'i:ihey aG,Supposed to be fifteen but the, .i;

current board of directors
.i

,".1i1 ,:.i 't:: ,

lcl;o not *-leBtllhes€ requirements. Further, that
the 1't RespondentG''ldtter

, "1,.,

,., .]

date,g.llih June, Z0I4 calling for elections of
'. t':j'' .'

KPCU directolb''comb:lied witfr,r1,6,e law as it indicated the electoral zones.'ii!:,t, ;,, ,,
,- ,' i', ,1.

The i'teiested pa,rEies arso submit that the 1,t Respondent separately

wrote to the inte.tiim commitLee disbanding it and thanking its members
',r= 

'

for the rsenrice'' 
they had rendered to Kpcu and also informed the

members of the interim committee that they could participate in the
grassroots elections if they so desired.

The interested parties disclosed that the 1,r Respondent's decision to calt

for elections was necessitated by a memorandum by farmers
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cornplaining .about non-representation in the interim eornrnittee"'and

asking for grassroots elections. They state that they were elected as

directors of KpcU. It is the interested parties'case that it is not known

how Zipphora wambua, Jacinta Njogu, lutius Kiago and Kamau Muiruri

became directors of KpcU as they are not eligible for elections as per the

Artictes of Association'

.:i

The interested parties assert that the curr":ent diregtar:s are irregularly

disposing assets of KPCU and th.ey'cilgtherdisposal of L' R' No'

Kisumu Municipality /Block 3/11,8 ;as an example' Further' that the

directors are disPosing by placing clandestine

adveftisements in onl ame of the contact Person

but without dis vendor,' Ih tfris regard the interested parties

identified in Nakuru and NanYuki.

The inte assert that the I't Respondent's action to call

:,:.:

electi,b'p was a;Lbgitimate exercise of power as part of the normal

$ rr rriac inrlr rdt as mandated by the co-
performance of duties including supervlslon

operative societies Act. it is the interested parties'case that ihe current

directors are the ones who have acted irtegalry, irregurarry, arbitrarily and

:
' ;..::

ultra viresthe rules governing the management of KPCU'

a

I

Page 26 of 4O



JR No.312/2014
The interested par:ties contend that the meeting herd on 30th Jury, z0L4
in which the interim committee was converted into the board of KpcU
was tainted with irregularities as ii was an invite onry meeting and some
of the members were locked out. The interested parties exhibited an
invitation to one R' Bundi to a special Annual General Meeting to be held
on 31s July, 2Or3 at Dandora Kpcu compound. The invitee was directed
to carry the invitation card in order to grain 

"nIrv into the rneeting.
Further, that at the meeting the 

,1!,1r,, 
" .nrriftee asked 

", 
;

extension of its term in office frOr onel more year and the issue of, . ,,::..t

conversion of the inter,,,,i.*ffii+1ifte;,,inito a substantive board of KpCU
was therefore not dis.cuss at thelmeetihg. They aver that erections
were not on the agen$a of lhe -r,neeting convened by the interim
committee a,nd the'purp";in*r""*,", was lrregurar.

, . , i.
,:

.. ..:, t.l:.,i.l
Mr' Joseph 'Kioko'swore 'a'further 

affidavit on lBrh August, 2014. That. ,:,,

affidavit is not re!'evant to the core issues in this apprication as it confines:

itself to the alleged violent takeover of office by the interested parties.

The said Managing Director also swore another affidavit on 1'rh
september, 2a74 in which he responded to the issues raised by the
respondents and the interested partiur. in this further affidavit he avers
that the 1't Respondent has deiiberatery misred the Court by annexing a
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docurnent shc',ving that KPCU is only made up of cc'oP€Fotive societies

from the regions of Kisii, South Nyanza, Central Nyanza and Kisumu' He

avers that the 1* Respondent is merely a regulatory authority and not a

manager or administrator of KPCU to assume management or control of

its affairs at will and wish without following due process'

It is the current directors, case that the decision,,o-f,,Majanja, J in petition

No. 343 0f 20L2 did not deal with the issues raised ip this application,

Mr. KIoKO avers that Mr. Kamau was c--o.'9pte-d to:,:!he-'board by the AGM

on recommendation of the
il.;, '. 1.1.: .-

e Piesident hB the said office was

a stakeholder in the process. l.te. deposed that the minister for

t'he AGM of 2013 to co-oPt two
;

at is how ZiPPorah Wambua and

:

it is the .ur.'bfthaglrrr.nt directors that the advertised agenda included
,.r,r. .ri.:,

'th" Articles of Association and that took care of the

. :.'

removal of KpCU from the jurisdiction of the Co-operative Societies Act.

The current directors assert that they were mandated by the supreme

organ of KPGU and they did not nominate themselves as alleged by the

-

,,. l:s r ii.:.,tld'

1* Respondent.
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on the i't -Responcient's' 

claim that he sought the intervention of the

President, the current directors assert that it was them who reached out

to the President and effotts to have the proposed rescue plan fonvarded

to the President were frustrated by the 2nd Respondent. The current

directors deny the assertion that the coffee Board of Kenya and coffee

Research Foundation are KPCU members, sgying' th,at the said

organizations cannot be members since they are no,t growersr planters or

members of a co-operative society.

The current directors insisted tf;rffi.y,uratal $acco or, any other savings

and credit cooperative ao*.r,rli'own an!*,r,shares of KpCU and that the
tta ...:'.;

interested parties u]ig'notilm"rbairi"-r Kpcu and were therefore not,r,ii|.,.,.. ',,, ,,,,. ,"'

eligible to stan$-,5..o1 efeGtgo-ns, 
l',lu,iB,,the 

current directors, case that the

purported mee,ting c,gnvened by the 1't Respondent on 14th Augu st, z0L4.. . . .: : :r .j r:..:.
' i ;':-t;' ' "ri:; ': ' :'

was iR' cloar. e.ontiigq,yention of the order issued by Mumbi Ngugi, J in
- .,:,,.:., _..:: _

these proceedinsf. The current directors denied that they have sold

KPCU's pr"p",ty."

In my view this matter boils down to the following issues:

1. Whether this Cou$ has jurisdiction;
.$,'-'.ir',]..'
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2. Whethei- the 1't Respondent ,had jurisdiction to call a special'

general meeting and elections for KPCU

3, If the answer to Issue No, 2 is in the affirmative, whether the 1't

Respondent exercised his powers properly;

4.Whoshoutdmeetthecostsoftheseproceedinntr,

The interested parties argued that this court has..,np jurisdriction to hear

this disPute It was claimed that the issues raised by the current

C0-oPERATIVEDEVELoPMENT-uunnxETING&4oTHERS[2012]eKLR.,:.

'I do not see any correlation

between The only ironical thing to note

is that the cui:rent rS Were the interested parties in that case and

the previoug riectors were objecting to their installation as directors

following the reso lution made on 20th luly, 2072 by a special general

meeting' of'KPCU. Majanja, J concluded that

..Inmyvietv,theissuesraisedconcerningtheelectionsof

acooperativesocietyarebetterresolvedbytheTribunal
and in the circumstances, I decline to exercise my

jurisdictionandgrantreliefunderArticle23ofthe

a

directors had been dealt with by MqlenJ,gi, ] ih:,55NY:A PLANTERS co'

..,,., 
t,1,.,,- ''ir.-,,:,,|. 

_

oPER^ATIVE UNION LTD (IN RECEWERSHIP)' & 2 OTHERS v MINISTER FOR

-;" ' 1';'; '1t'

ooked at the,isaid:,decision and
',''", 

"': ' 
-"'- ltlf''- -'-' - 

"'i1'rr. .- |, i.i.:: .,i:.,,

it and Ihe current Proceedihgs'

-

I have I
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eonstitution' The petition is dismissed with no order as to
costs,"

i will in due course demonstrate why the matter before me attracts the

supervisory jurisdiction of this Court

An issue was raised about the propriety of this apprication. The

interested parties contended that the current direators had not

established that they had the authority to file this matter on behalf of

KPCU. The answer to this arorrment ic rt i.'' "' ,"argument. is that ,these:._a.fe judicial review
' ,lli#_1l;"', , . :

proceedings and the rules governffi.g ihie,ordinar,ry, Eivii matters are not.,i,,'i . 
::

strictly applicable. ,r , '.fi.,,

jrr:' ..ri,;,. 
''ii,ia:-i...,

It was submitted by !.Q,e cu.r,1-:ent oi,r,et''tors that the 1s Respondent has no
.:: .

jurisdiction over the affqlr:s oi;Kpr.lsl since by a resolution made in the
:.t := ' i..

meeting or 0nQln :ullg 2074 KBcu was removed from the jurisdiction of: lli,, 
-,-,111.,",,.,,,,,

the co'opera,Giiti*;i8#'hct and ptaced under the sote jurisdiction of
,

the Companies ,{et.
ii

.: ,. :,,it is not dis$uted by the parties herein that Kpcu enjoyed duar

registration prior to the purported resolution of 36th July , 20L4. It is also

clear that any exemption that had been granted to Kpcu was revoked

vide Gazette Notice No. 3099 of 29th April, 2005. Therefore as at the
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- time the 1't Respondent called the elections of KPCU on Llth June, 20!4,

he had full jurisdiction over KPCU'

The general jurisdiction is found in section 3 of the co-operative

societies Act, Under the co-operative Societies Act, the 1* Respondent

is also given special jurisdiction to call for a special general meeting of a

co-operative society. The power extends to calling for elections and

even attending meetings. sections 77 (B):, Z7 (I0") and 93A are very

-dear-on 

the powers of the 1't Responden[to that effect,

ndent exercised his Powers in
The only question is whethul,lq" lq'Respo

..j,,1,,

good faith. Before add propose to deal with

another reason giVm
1,1_"

rs as to why the l't

Respondent had" on to catl the special general meeting a

ri

ndurl

elections

The current

meetinE; held

,. ..i.'l

dil,Fcto^ri.s contend that the shareholders
,;rir,

.ul'fr' 30th July, 20t4 that KPcu be rern

resolved in a

oved from the

provisions of the Co-operative societies Act. First and foremost, it must

be noted that the resolution came after the 1't Respondent had called

the special general meeting through his letter of 1lth June, 2014' At the

,tln - .'-

time he called the meeting, he had jurisdiction to do so'
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secondly, and for purposes of 'putting tire record s,traight, it must be

stated that the Co-operative Societies Act provides for the dissolution or

winding up of a co-operative society and section 61(5) firmly states that
"no co-operative society shall be dissotved or wound up save by an order
of the commissioner,,,

The lst Respondent is empowered by Section 62 of the co-operative

societies Act to cancel the registration of a co-operative society. section

64 provides that the riquidation of a gp;gperative society is to be done

using the provisions of the Companies Act. No evidence was adduced by

the current directors to s at the Co-operative Societies Act was

complied wi

from the jur

to anything.

rh.

isdi

- .i..: , ,..

the ipur.-pgrted resolution to remove KPCU, ..:'

;t-::-

Cbx=,ffit--etive Societies Act does not amount

'tat: : ,,...,':. _.:

Ther:e is also,theiss.ue of the legitimacy of the purported resolution, It is

cleat ff-om the e,vidence on record that the elections of the Kpcu have

not been held"s'ince 2006. A big decision Iike the one purportedry made

by the current directors cannot be made by people riding on the goodwill

of tite l't R'espondent. The current oirectors are in office on interim

basis and the only way they could have legitimized their leadership was

by facing the electorate in the electoral zones. It must always be
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rernenrbered that leader:shlp of a .co:oPertstive society !s gained through

democratic elections, Those elections have to be held annually. There is

no evidence that the current directors have been subjected to an open

democratic process as required by the Co-operative Societies Act.

Further still, the interested parties demonstrated that,the meeting which

purported to endorse the removal of KPCU from tlie,,qrovisibins of the Co-

operative Societies Act was an-invite-only affair. Such"a'meeting does

not have the hallmarks of democracy-,. The eurrerit directors cannot

therefore hide behind that resoluti,qn in'orfler to aVoid supervision of

KPCU by the 1s ResPo

One must also ta te e fact at the membership of KPCU isith

purely sou the perative movement. Why should an apex

PCU'opt to operate outside the law governing

,. 
, ,i.,..::.,, jni..;1

co-o pe ra tive sbsi eti'e-s?.,;i.. -,i-.;

'.:,;.
.:,'.

The only.!ssu9,,[hEt remains for the determination of the Court is whether

the 1.t Respondent's power to call special general meetings and elections

of co-operative societies was exercised in accordance with the law. In

calling elections, the 1't Respondent must comply with the law for calling

elections. He must also comply with the law for convening meetings
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in''hen he Cecides tc convene a nreeting, Of concern to this Court is

whether the elections of 3Ln July, 2014 in which the interested parties

were elected complied with the provisions of the Co-operative Societies

Act

KPCU is an apex society. Its elections are two-tier in nature. The first

election is the grassroots election where membp-trs in a given electoral

',,zone meet to elect delegates. A director fsr the 2ope is elected by the

delegates. The directors wilt then movgtothe national office where they

:1.^,'lal.a/-f I\- t.\- \- L I
' I:.:

:'. .i :

will be confirmed. For KpCtJr oiis to have a semblance of

democracy, genuine memu"fs'ir,
''l:l

ould pariticipate in the zonal elections
,. 

t -: 
','::,1 :'

In accordance with S:ectiontr2T(5) of th6 Co_operative Societies Act, ..Ja1

general meetipg of a co-operative society shall be convened by giving at

Ieast fifteen'd,q,ys wr,-j-ttgn no[ice to the members.,, Election of a co-
.i':- :.i

operatiVe ;aci,u,ryt,:,ffi." bearers can only be done during a general
'li

meeting or a special general meeting. In order for KpCU's members to

participate in elections in their zones, 15 days' notice ought to have been

issued. The venue of the elections ought to have been specifically

stated. The notice to the members should be in writing. The 1rr

Respondent has not shown that he did all these. He only exhibited the

letter dated 11th June, 2014 which was addressed to the County Co-
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missioners. There is no evidence that the county co-
operative Commlssloners. lr

operative commissioners in turn issued notices to ail the members of

Kpcu in the 15 electoral zones. The purported election of the interested

parties on 31't July, 2074 therefore felt short of the requirements of the

co-operative societies Act, The 1* Respondent is therefore guilty of

acting contrary to the provisions of the law gov.erning elections in co-

operative societies.

Thrs-c*rt Lut been asked to reviewi;thQ,'Qferci99 of power by public

,

),
1',.,:1;.

"il:r

The pa:rties hereirlt
- . :'ll:
:: .: ...,-r::r;;:,

management of K

the province of this Court. Election of office bearers of a co-operative

society is the preserve of the members of the given society. If members

r.,l.rot - t-\,r' qiSt: j -'

decide to remove an effective tearn and replace it with an inept one, the

traded accusations and counteraccusations about the

pcu. How a co-operative society is run is not within

court has no saY
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It is horflerrer inrperative. that the genuine rnembers of K.pCU step

forward and take charge of their organization. They need to elect

leaders and mandate them to revitalize their society or perform the last

rites on it. The respondents and this Court cannot help them in making

that decision.

On the other hand, the management of KPCU, rlrrust wa,ke up to the

realities of the current times. Times have:,changed an,ij:,com,petition is

stiff. Blaming KCCE for its woes will ng-E;ggJ KPeLd out:'of the rut. In fact
.,.:

I have not found it fit to comment".gn the current directors' allegations
._j:,,:

against KCCE as they did
. r.1 : !'-

np-trin a ke [CCE1-a,,,pqrty to th ese p roceedi n g s.
i$:i .,i;#1 ; .. --'. . -isI, o5;'-'*:*:il. ',;,,
ar'-

keEgnis Courtil.Eb take the route taken by Justice*il;:l ' ::
,ri 't;'.l 

,.- :':j"
'Go.,Hrt Petition No. 3,4S of ZOLZ and find that

.r i:. . .

o

.t-:i"-

The i nterested pa ru,6,+faf
i:!

Majanja in N igh

election disp rve of the Co-operative Tribunal created

o by the co opdEqti eties Act. The current directors who were the

beneficlaries of that judgement feebly attempted to distinguish the said
" .:..,l

'. r .'r.:i'

decision irom this case. The rudsor-ls why the learned Judge arrived at

the said decision are self-explanatory and I need not comment on them.

What i only need to state is that where judicial review is the most

"$ r.,:,f - $
efficacious iemedY, drt applicant need not exhaust the statutory proCess
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cr file an appeal. This.reasoning receives support fror-n H.\ /.R Wade and

C.F. Forsyth the authors of Administrative Law, gth Edition, 2008 at

Page 703 where theY state that:

..In principle there ought to be no categorical rule

requiring the exhaustion of administrative remedies

before judicial review can be granted. A vitaii;aspect of

the rule of Iaw is that illegal admini n ean bectio

challenged in the court as soon as n i;o.r:

threatened, There should be no need;'first tr.riSue.any

administrative rocedure or a I to' wleether the

occa bes I reasons which induce the court to

WI tiona edies where the more suitable

piE9."9F
1i:.,,'

The availabilitr;-, ofi ,an alterriative remedy is not a bar to the

i.,..

commen-cement i.lof judicial review proceedings. Judicial review
':"r'L:'.. ...,-r'1]'i1J

. i.J _. +_, -_:- lii.

proceedings are more often than not aimed at correcting defects irr the

decision-making process whereas an appeal is directed at the merits of a

li,li,'

decision
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In' civit A'ppeal Nn' 234 of 1995, TlrE coMMrssIoNER oF LANDS v KUN'TE .

HorEL LTMITED' the Court of Appeal defined the scope of judicial review
I

thus:

_4,w

a

"But it must be remembered that judiciar review is
concerned not with private rights or the merits of the
decision being challenged but with the decisi6n, makingprocess, Its purpose is to en

siven rair treatment by the "Jil::,Jilrt:f,ii';::H";subjected.,, ',...-

in the case before ffie, the rurffi*.4'}.r,n.gfu 
'' 
g,ur" successfury

demonstrated that the 1sr n".fut fdi'eld to compry with the law..i-.;l-' "-i .

when calting for KpcUt ueduoir,,,ru,irJErfi,L review therefore comes into
play. ,.,:'i::' i,t .t' -t1;.-, ;i:

::, -,.;,: .,,,;1... 
,,:L

. 1:: i'r':";)"- :-'i'

In conclusio,ruiT'',fi1a th'e,E$e.=apprication before this Court partry

succeeds'',rn'u.*is'ig,l1 of'"the 1st Respondent calling for a special
..,.. , .. Yl.: 

..

,"'T:, meeti'ry a.,i erections for Kpcu is cailed into this Court and
.r,r.... lir:..quasfied' o'I"#tion or decision arising therefrom is also quashed. For

avoidance oildoubt, I find that the election of the interested parties was
an outcome of an unlawful aniJ improper process and their election is

therefore nullified' That mean s the current directors will remain in
office pendihg elections. Thei current directors have asked for orders of

Page 39 of 40



Fro

lR No,3tZl20I4 l

I..find that.the order,s of prohibition cannot issue as -couched

as this would amount to curtailing the 1s Respondent's statutory powers

Eacl-r party will meet own costs of these proceedings.

Dated ned and delivered at Nairobi this ]:\4uy 20t4
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