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1.0 PREFACE

On behalf of the Departmental Committee on Transport, Public Works and Housing and

pursuant to provisions of Standing Order 199 (6), it is my pleasant privilege and honour

to present to this House the Report on the Petition on the Transport Operators Workers

Union of Kenya on creation of regulation of digital taxil cab operators (e- hailing apps)

in Kenya

The petition was tabled before the House pursuant to Standing Order 225 (2) (a) by the

Member for Dagoretti North, Hon. Simba Arati, MP.

Pursuant to Standing Order 227 (l), the petition was referred to the Departmental

Committee on Transport, Public Works and Housing for consideration and preparation of

a report within 60 days.

1.1 Mandate of the Committee and Membership

a) Mandate

The Departmental Committee on Transport, Public Works and Housing is established under

Standing Order 216(l) whose mandate, pursuant to the Standing Order 216 (5), is as follows;

a. investigate, inquire into, and report on all matters relating to the mandate, management,

activities, administration, operations and estimates of the assigned Ministries and

departments;

b. study the programme and policy objectives of Ministries and departments and the

effectiveness of the implementation;

c. study and review all legislation referred to it;

d. study, assess and analyze the relative success of the Ministries and departments as

measured by the results obtained as compared with their stated objectives;

e. investigate and inquire into all matters relating to the assigned Ministries and

departments as they may deem necessary, and as may be referred to them by the House;

f. to vet and report on all appointments where the Constitution or any law requires the

National Assembly to approve, except those under Standing Order 204 (Committee on

Appointments);

g. examine treaties, agreements and conventions;
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h. make reports and recommendations to the House as often as possible, including

recommendation of proposed legislation;

i. make reports and recommendations to the House as often as possible, including

recommendation of proposed legislation;

j. consider reports of Commissions and Independent Offices submiued to the House

pursuant to the provisions of Article 254 of the Constitution; and

k. Examine any questions raised by Members on a matter within its mandate.

Further, the Second Schedule to the Standing Orders mandates the Committee to consider

matters relating to the following subjects:-

a) Transport;

b) Roads;

c) Public works;

d) Construction and maintenance of roads, rails and buildings;

e) Air and seaports; and

f) Housing.

In executing this mandate, the Committee oversees various State Departments, namely

l.

ii.

iii.

iv.

The State Department of Transport;

The State Department of Infrastructure;

The State Department of Housing and Urban Development;

The State Department of Public Works; and

The State Department of Shipping and Maritime Affairs.
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b) CommitteeMembership

l. Hon. David Pkosing CBS, M.P.

2. Hon. Moses Kuria, M.P.

3. Hon. Johnson Manya Naicca, M.P.

4. Hon. David Njuguna Kiaraho, M.P.

5. Hon. Peris Pesi Tobiko, M.P.

6. Hon. Savula Ayub Angatia, M.P.

7. Hon. Samuel Arama, M.P.

8. Hon. Suleiman Dori Ramadhani, M.P.

9. Hon. Rigathi Gachagua, M.P.

10. Hon. Ahmed Bashane Gaal, M.P.

11. Hon. Ahmed Abdisalan lbrahim, M.P.

12. Hon. Dominic Kipkoech Koskei, M.P.

13. Hon. Gideon Mutemi Mulyungi, M.P.

14. Hon. Kulow Maalim Hassan, M.P.

15. Hon. Mugambi Murwithania fundikiri, M.P

16. Hon. Rehema Dida Jaldesa, M.P.

17. Hon. Shadrack John Mose, M.P.

18. Hon. Tom Mboya Odege, M.P.

19. Hon. Vincent Kemosi Mogaka, M.P.

c) Committee Secretariat

l) Ms. Chelagat Tungo Aaron

2) Mr. Ahmed Salim Abdalla

3) Ms. Mercy Wanyonyi

4) Mr. James Muguna

5) Mr. Abdinasir Moge Yusuf

6) Mr. Eugine Luteshi

Chairperson

Vice Chairperson

First Clerk Assistant

Third Clerk Assistant

Legal Counsel

Research Officer

Fiscal Analyst

Audio Officer
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1.2 Committal and Consideration of the Petition

Pursuant to the provisions of Standing Orders 227 (l), the petition was referred to the

Departmental Committee on Transport, Public Works and Housing for consideration and

preparation of a report within 60 days.

The Committee proceeded with the consideration of the petition by holding meetings to

set up terms of reference and scheduling meetings.

In considering the petition, the Committee invited and held meetings with the offrcials

from the Ministry of Transport and Infrastructure and National Transport and Safety

Authority, Competition Authority, Digital Taxi Association of Kenya, Public Transport

Operators Union, Rideshare Sacco Society as well as Hon. Simba Arati, M.P and the

Petitioners. The meeting aimed at responding to issues raised by the petitioners.

1"3 Committee Observations

Having held meetings and considered the submissions presented on the petitions, the

Committee made the following observations:-

The Committee noted that there is need for NTSA to formulate the regulatory framework

to govern all taxi service operators.

There is need for the NTSA to come up with guidelines to facilitate enforcement and

compliance by all taxi operators

1.4 Response to the Prayers in the Petition

The petitioners prayed that the National Assembly through the Departmental Committee for

Transport, Public Works and Housing:-

i. Reviews the Traffic Act of 2012 to include App-Based Taxi Services in order to

distinguish private car hire services from taxi services;

The Committee did not agree with the Petitioner's prayer, noting that the proposal

to amend the Traffic Act 2012 may lead to discrimination of other taxi service

operators. Further, it was noted that any amendments to the law, should not exclude

any taxi service operator from its purview.

ll
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ii. Causes the Competition Authority of Kenya to prioritize the industry to remedy any anti-

competitive issues that may arise;

The Committee noted that the prayer was ambiguous. It was of the view that as

much as competition is healthy, it has to work to the advantage of the client and the

good governance of the Country.

iii. Causes the harmonization of taxi rates and operating procedures for all taxi cabs and

private hire vehicles;

The Committee rejected the prayer, noting that the country operates in a free

market economy and therefore price control may not be applicable at the moment.

iv. Causes the NTSA to come up with guidelines to facilitate enforcement and compliance

by all taxi operators;

The Committee was in agreement with the prayers and proposed that the National

Transport and Safety Authority formulate the regulatory framework to govern all

taxi service operators.

v. Makes any other direction it deems fit in the circumstance of this matter.

There is need for the National Transport and Safety Authority to come up with

guidelines to facilitate enforcement and compliance by all taxi operators

6 lTnvHc



I 1.5 Adoption of the Report

We, the members of the Departmental Committee on Transport, Public Works and Housing

have, pursuant to Standing Order 199, adopted this Report on the consideration of the Public

Petition by Hon. Simba Arati, M.P on the Transport Operators Workers Union of Kenya on

creation of regulation of digital taxi/ cab operators (e- hailing apps) in Kenya. We affix our

signatures to affrrm our approval and confirm its accuracy, validity and authenticity today 6th

November,20l8.

l. Hon. David Pkosing CBS, M.P

Chairperson

2. Hon. Moses Kuria, M.P.

Vice Chairperson

3. Hon. Samuel Arama, M.P.

4. Hon. David Njuguna Kiaraho, M.P.

5. Hon. Johnson Manya Naicca, M.P.

6. Hon. Rigathi Gachagua, M.P

7. Hon. Peris Pesi Tobiko, M.P.

8. Hon. Suleiman Dori Ramadhani, M.P

9. Hon. Savula Ayub Angatia, M.P.

10. Hon. Ahmed Abdisalan Ibrahim, M.P

I l. Hon. Ahmed Bashane Gaal, M.P.

12. Hon. Dominic Kipkoech Koskei, M.P

13. Hon. Gideon Mutemi Mulyungi, M.P.

14. Hon. Kulow Maalim Hassan, M.P.

15. Hon. Mugambi M. Rindikiri, M.P.

16. Hon. Rehema Dida Jaldesa, M.P.

17. Hon. Shadrack John Mose, M.P.

18. Hon. Tom Mboya Odege, M.P.

19. Hon. Vincent Kemosi Mogaka, M.P.
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1.6 Acknowledgment

The Committee wishes to sincerely thank the Offices of the Speaker and the Clerk of the

National Assembly for the support and services extended to the Members to enable the

Committee complete this report within the given timelines.

I am grateful to the Members of the Committee whose support enabled the Committee to

accomplish this task. Special thanks to the Secretariat for their technical support during the

compilation of the report.

On behalf of the Committee, and pursuant to Standing Orders 227(2) of the National Assembly

It is my honor and privilege to present these report to the House for consideration and adoption

of the Committee Report

ffi Dfr1,, lzoruSIGNED DATE

HON. DAVID PKOSING, CBS, M.P

CHAIRPERSON,

DEPARTMENTAL COMMITTEE ON TRANSPORT, PUBLIC WORKS & HOUSING
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2.1

))

BACKGROUND INFORMATION

The Petition on the Transport Operators Workers Union of Kenya on creation of

regulation of digital taxi/ cab operators (e- hailing apps) in Kenya was presented to the

House pursuant to Standing Order 225 (2) (a) by the Member for Dagoretti North, Hon.

Simba Arati, MP on 24h July,2}l}

Pursuant to House rules, the petition was referred to the Departmental Committee on

Transport, Public Works and Housing for consideration and preparation of a report within

60 days. The Committee considered the petition pursuant to the provisions of Standing

Order 227.

2.3 The petitioners wished to draw the attention of the House to the following:-

i) THAT, the regulation of the Kenya Taxi has evolved from the formulation of the city

of Nairobi (Taxi Cab)By Law of 1963 based on the repealed local Government Act;

ii) THAT, in the late 1980s the corporate taxi company entered the market and were

incorporated within the County Government of Nairobi under the taxi cab By-law s in

2007;

iii) THAT, entry into the market by other taxi provider, like easy taxi , Uber Kenya

Limited among other occasioned review of current regulation to accommodate them

iv) THAT, Uber the application - based taxi provider ,founded in the Francisco in

America in 2009, operating in 400 cities in 68 countries, where they entered in Kenya

in January 2015 and has largely disrupted market innovation ;

v) THAT fuither since inception, Uber services have been resisted by the traditional taxi

operators on the allegations that they create unfair compensation as their prices are

way too cheap;

vi) THAT, it is alleged that Uber is registered to be providing private car hire services

and not Taxi services hence putting passengers safety at risk ;

vii)THAT, efforts to resolve this matter with the relevant government agencies have

been futile;

viii) THAT, the matter presented in the petition was not pending before any tribunal

court of law or independent body

a
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The petitioners prayed that the National Assembly through the Committee Transport, Public

Works and Housing:-

l.

11.

Reviews the Traffic Act of 2012 to include App-Based Taxi Services in order to

distinguish private car hire services from taxi services;

Causes the Competition Authority of Kenya to prioritize the industry to remedy any anti-

competitive issues that may arise;

Causes the harmonization of taxi rates and operating procedures for all taxi cabs and

private hire vehicles;

Causes the NTSA to come up with guidelines to facilitate enforcement and compliance

by all taxi operators; and

Makes any other direction it deems fit in the circumstance of this matter.

lll.

lv.

3.0

v

SUBMISSIONS AND EVIDENCE

Having been seized of the Petition, the Committee commenced its consideration by

inviting the Hon. Simba Arati, MP, The Principal Secretary, State Department for

Transport, and the Director General, National Transport and Safety Authority,

Competition Authority, Digital Taxi Association of Kenya, Public Transport Operators

Union, Rideshare Sacco Society among other petitioners. During the meeting, written and

oral evidence was adduced as recorded hereunder

3.1 Submission from the Petitioners
The Hon. Simba Arati, the conveyor of the petition on behalf of the Transport Operators

Workers' Union of Kenya on creation of Regulation of Digital Taxi /Cab Operators (E-

Hailing Apps) in Kenya, submitted that he met the petitioners outside the precincts of

Parliament when they were protesting and after listening to the protesters (now the

petitioners), he took the responsibility of receiving the protesters' petition and convey it

to the National Assembly.

It was submitted that the prayers before the Committee was to ensure that the Committee;

i. Reviews the Traffic Act of 2012 to include App-Based Taxi Services in order to

distinguish private car hire services from taxi services;

ro lTnvHc
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ii. Causes the Competition Authority of Kenya to prioritize the industry to remedy any anti-

competitive issues that may arise;

iii. Causes the harmonization of taxi rates and operating procedures for all taxi cabs and

private hire vehicles;

iv. Causes the NTSA to come up with guidelines to facilitate enforcement and compliance

by all taxi operators; and

v. Makes any other direction it deems fit in the circumstance of this matter.

The petitioners further submitted that their main issue was pricing. They stated that it was

important for the taxi industry to have its own set of regulations to avoid unfair competition.

3.2 Submission from the Ministry and the Competition Authority of Kenya
The Competition Authority of Kenya stated that issues of price regulation were not in the best

interest of consumers and that there were so many social benefits that come with the online taxi

services. They stated that the only lacuna in the law is the issue of security because as it stands

now, it is not clear on whether the responsibility lies with the application developers, the drivers

or the online taxi company. The Authority further submitted that they are ready to advice on

matters pricing if called upon to do so.

The National Transport and Safety Authority on its part reported that they were still studying the

new "phenomenon of online taxi" and that they didn't want to rush into proposing regulations

before they understood the sector in its entirety. They declared that they will involve all

stakeholders while formulating the regulations.

Some Members suggested that pricing issue as it is may be good for the consumers but not good

for the market and that it was important to have regulations. It was noted that while considering

the best interest of consumers, it was equally important to note that the country has a free market

economy. . It was suggested that the AA can be proposed to be the formulator of the online taxi

pricing policies.

4.0 COMMITTEEOBSERVATIONSANDRECOMMENDATION

4.1 Observations

The Committee made the following observations, that;

il lTnvHc
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11.

The Committee noted that there is need for NTSA to formulate the regulatory framework

to govern all taxi service operators.

There is need for the NTSA to come up with guidelines to facilitate enforcement and

compliance by all taxi operators

4.2 Recommendation/ Response to Prayers.

The Committee having heard from the officials from the State Department for Transport, the

National Transport and Safety Authority, Competition Authority, Digital Taxi Association of

Kenya, Public Transport Operators Union and Rideshare Sacco Society makes the following

responses to the prayersr-

Reviews the Traffic Act of 2012 to include App-Based Taxi Services in order to

distinguish private car hire services from taxi services;

The Committee did not agree with the Petitioner's prayer, noting that the proposal

to amend the Traffic Act 2012 may lead to discrimination of other taxi service

operators. Further, it was noted that any amendments to the law, should not exclude

any taxi service operator from its purview.

ii. Causes the Competition Authority of Kenya to prioritize the industry to remedy any anti-

competitive issues that may arise;

The Committee noted that the prayer was ambiguous. It was of the view that as

much as competition is healthy, it has to work to the advantage of the client and the

good governance of the Country.

iii. Causes the harmonization of taxi rates and operating procedures for all taxi cabs and

private hire vehicles;

The Committee rejected the prayer, noting that the country operates in a free

market economy and therefore price control may not be applicable at the moment.

iv. Causes the NTSA to come up with guidelines to facilitate enforcement and compliance

by all taxi operators;

12 ITruUHC
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The Committee was in agreement with the prayers and proposed that the National

Transport and Safety Authority formulate the regulatory framework to govern all

taxi service operators.

v. Makes any other direction it deems fit in the circumstance of this matter.

There is need for the National Transport and Safety Authority to come up with

guidelines to facilitate enforcement and compliance by all taxi operators

SIGNED u

HON. DAVID PKOSING, CBS, M.P

CHAIRPERSON,

DEPARTMENTAL COMMITTEE ON TRANSPORT, PUBLIC WORKS & HOUSING

DArE 6'/t, / ze B
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S"fuA
REPUBLIC OF KEI\TYA

NATIONAI ASSEMBLY
ARIIAMENT) (SECOND SESSION)

ayJr[

PUBLIC PETITION
BY THE TRANSPORT OPERATORS \X/ORKERS' UNION OF KENYA ON

CREATION OF REGULATION OF DIGITAL TAXI/CAB OPERATORS
(E-HAILING APPs) rN KErvYA.

I, the UNDERSIGNED, on behalf of the+smlE@Public Transport Operators
Workers'Union of I(enya; ?

DRAW the attention of the House to the following: -

l. THAT, the regulation of the I(enyaTaxi has evolved from the formulation of the ciry

of Nairobi (Taxi Cabs) By-Laws of 1,963 bascd on the repealed local Government Act;

2. THAT, in the late BO's, the corporate taxi company entered the market and were

incorporated widrin the County Govcmment of Narrobi under the Taxi Cab Ry-Laws

of2007; ?

3. THAT, ently into market of other taxi providers like Easy taxi, Uber I(enya Limitcd
among others occasioned review of current regulations to accofirmodate them;

4. THAT, Uber, the application-based taxi provider, founded in the San llrancisco in
America in 2009, operating in 400 cities in 68 countties, cntered l(enya in January
201,5 and has largely disrupted market innovation;

5. THAT, further, since inccption, Ubcr serwices have been resisted by the uaditional
taxi operators on the allegation that they create unfair cornpetition as their prices arc

way too cheap;

6. THAT, the relatively low prices tl-rat Uber and od-rer Apps are offcring in the markct
pose unfair competition since they do not ir-rcut otl-ret expcnscs like paying of ddvers,

maintenance and tunning costs among others which local taxi ownets incur;

7. THAT, it is alleged that Uber is rcgistercd to be providing privatc car hire serviccs

and not taxi scrvices hcncc putring passengers' safery at risk;

WeEryuEru{4'5'
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PUBLIC PETITION
BY THE PUBLIC TRANSPORT OPERATORS STORKERS'I-INION OF

ON CREATION OF REGULATION OF DIGITAL TAXI/CAB OPERATO
(E.HAILING IN KEI\TYA.

8. THAT, efforts to resolve the matters have been futile;

9. THAT, the matter presented in this petition is not pending befote any coutt of
constitutional or legal body;

THEREFORE, your hunible petitioners PRAY that the National r\ssembly, thro

the Departmental Comrnittee on Ttansport, Public Works and Housing: -

i) Reviews the Traffic Act of 201,2 to include App-Based Taxi Services in o

distinguish private car hire services from taxi services;

ii) Causes the Competition r\uthority of I(enya to ptioritize the industry to remedy

anti-competitive issues that may arise;

iii)Causes the harmonlz^t:on of taxi rates and operating procedutes for all taxi Cabs

Private Hire Vehicles;

iv) Causes the NTSA to come up with guidelines to facilitate enforcement

compliance by all taxi operators; and

v) Makes any other direction it deems fit in the circumstance of this matter

And your PETITIONERS wili ever pray

PRES D BY,

HON. STMBA ARATI, MP
ME,MBER FOR DAGORETTI NORTH CONSTITUENCY

t
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PUBLIC TRANSPORT OPERATORS WORK'ERS UI{IoIq KEN1A
AFFILIATED TO CENTRAL ORGAMZATION OF TRADE UNION (KEi\yA), & INTERNATIOn-AL TRANSPORT WORKERS FEDERATION

All correspondence should be addressed to the General Secretarl, 1c\',e' 
?

.LONDON I-
rz9r* .'-

Irrn
S

ATIONALCIIAIRMAN - JOSEPH NDIRITU KAROBIA HEAD OFFICE
SECRETARY - FENUS OKONJI Mitiani House, lst Floor - Mfangano Street NAIROBI COUNTY

P.O. BOX 78-00516 NAIROIII, CELL:0720 31G876
EMAIL: puton@gmail.corn

ATIONALTREASURER - PATRICK MUIIIA MUCIIUMI

IiNION PE ONTONATIONAL ASSEMBI,Y FOR CREATION OF

REGT]LATION OF DIGITAL TAXI/ OPBRATORS G APPS)

IN KENYA

THE CLERK OF NATIONAL ASSEMBLY

PARLIAMENT BUILDINGS

P.O. BOX 41842-00100

NAIROBI

L
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We the undersigned Petitioners being the union officials, the memberS and the

affiliates being citizens of the Republic of Kenya pursuant to article 119 of the

Constitution, the Petition to Parliament (procedure) Act and standing order 230 of the

National Assembly Standing Orders:-

DRAW the attention of the house to the following:

1. THAT, the regulation of the Kenya Taxi has envolved frorn the formulation of
city of Nairobi (Taxi-Cab) By-Laws, 1963 based on the repealed local

Government Act. In thd late 80's the corporate taxi company entered the

market. These corporates were then captured within the county government of
Nairobi (Tax Cab by Laws 2007). Currently the recent entry of application

based taxi service providers such as Easy Taxi and Uber Kenya Ltd. LIffiI-E
CAB TAXFY (Uber) have necessitated the review of current regulations as

further expounded in this report.

l)cllutv Gcncral Secrctar,t,- Karl Kitusa i\,lachlrlo, r\ssistant Ccrrcr.al sccr.cta t'r,- Svrraida K. Orrrul<hango,
Assistant 'frcasurer - Pcter I(inrari li.ustec I - ,)ocI l\{u,a ngi, 2 - Evans Arrdrr Killtoo .3 - I)arr Ontuvoma

To Provide quality services in representation to our nrembers



2. THAT, Llber, the application based taxi service provider, was founded in san

Francisco America by Uber Technologies lnc. in 2009. It operates in 400 cities

in 6g countries. The incorporated uber entered the Kenyan market in January

2015. While uber has been hailed as an attractive alternative to traditional Taxi

services, industry , players, regulatory and customers are beginning to

experience the effect of its disruptive innovation in the market'

3. THAT, Uber services have been resisted by the traditional taxi operators on the

allegation that they creates unfair competition. The argument is that its pricing

model is driving them out of business, considering that the online ride hailing

service has cheaP fares.

4. THAT, in response to the seemingly increasing hostility fi'om union members

who are drivers and drivers partners, we are demanding the National Assernbly

to come up with Regulation of Taxi operators in the country, and (especially

Uber, Taxify, Little cab, Mondo, Maramoja etc) to drivers who are referred to

as driver partuers.

5 TIIAT, the union specific objectives were to demand a regulation which will:-

(i) Ensure that the process of coinpetition is protected in the taxi-services

industry and a level playing is cultivated and maintained.

(ii) Ensure that the welfare of consumers in this industry is euhanced and

maintained by promoting safety standards and quality of services

standards and creation of ernployment'

(iii) Inform all proposed regulations in the industry.

6. THAT, in furtherance of the above objectives the rtnton:

(i) Appreciated the market characteristic of the taxi industry in Kenya

2Digitol Taxi/Cab Operator-s @-Hailing Altps)

In Kenvo
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The union has identified various stake holders in the industry, traditional Taxi

Association, Corporate Taxis and the App.Based taxi.

The stakeholders complains are as follows

i) Incorporation/registration of the companies/associations

ii) Technology each of the companies was employing

iii) Pricing models

iv) Business strategies

v) Compliance with the taxation regirne and

vi) Chaltenges facing in the industry is noncompliance of decision making

7 . THAT, some other stakeholders indicated that their pricing rnodel is 100/: per

kilorneter (and Kshs 300 waiting charges per hour. This cabs are restricted in

sorne packing areas whereas other players like uber, taxff, little cab are able to

rrlaneuver because they cannot be easily identified'

B. TIIAT, this is a technology company incorporated and launched in Kenya in

furuury 2015. The technology used is internet basecl mobile phone application.

A1d the stated conlpany is fully tax contpliant, the company has no

membership, does not own vehicles and charges no joining fees. It only applies

rules of request to join the platform, this include, vehicle inspection, certificate

of good conduct the vehicle being a 2008 rnodel or newer.

g. TI{AT, Uber's cost component factors taken into account when pricing include

but are not limited to vehicle cost, useful life of a vehicle, full cost, insurance

cost, maintenance cost, driver payment cost, music copyright licence, NTSA

vehicle inspection cost, city councils fee, advance tax and other consideration

according to uber taxify, little cab etc.

10. TI{AT Uber charges a 2O-25o/, service fees per rider, the cost to the consunler

consists of a Basic fare of Kshs 100/- as per rninute rate of Kshs 4 per

igitol 7't-ri/Cab Operolors (E-Hailirrg Apps)

a
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kilometerrate of Kshs 60, a minimum fare of Kshs 300 and a cancellation fee

of Kshs 200 it applies surge pricing, (demand and supply driven) rvhenever

necessary as determined by uber's, taxify and little cab.

I 1. THAT, the union finds that the stake holders did not understand the curent

regulation of being fully compliant as per the county By-laws, the Traffic Act

and the prevailing tax regime or otherwise there was an issue of moral hazatd.

1y.THAT, the union noted that Uber is registered to be providing private car hire

services and not taxi services. This implies it operates in different (read more

friendly) regulatory regime frorn its competitors. Further the union observed

the existence of discriminatory application of branding provisions of the countl'

by-laws to the detrirnent of branded vehicles due to restrictions of entry to

certain compounds.

13.THAT, the union's position is that the security o f both the passenger and

driver is paramount. However, there were concetns that there is no coherence

ofsafety standards across all taxi operators.

14.THAT, the relatively low prices that uber aud other apps are offering in the

market was deemed by most of other stakeholders as unfair competition. The

union proposed that the members of parliament should prioritize the industry irt

order to rernedy any anti-cornpetitive issues that may arise. The rnain concerll

with uber, taxify and little cab are competing fairly sitrce they do not pay

national aucl county taxes like parking fees, VAT, NHIF, NSSF, wages,

rnaintainance of vehicle, loan repayment etc'

PRICING MODEI-S

1. Since 2016, the E-Flailing App Cornpanies have been reviewing fares charged

to riclers downwards, whilc retaining the commission they charge to Driver-

Partners for the use of their apps.

4Digital To.vi/Cnb Operalors (E-IIoilittg,4pp-r)
In Kenvo
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2. For example, in the month of January 2016, Uber was charging KES 60 per

kilometer and KES 4 per Minute, fuel by then was less than KES 90 per

litre. Cugently Uber and Taxify are charging I(ES 16 per Kilometre while

fuel cost is currently at KI1S 107 per Litre

3. According to the Automobile Association Of Kenya which regularly publishes

a schedule of Vehicle Running Costs as a .-/uniform guide to policy makers in

Government and business, and to the rnotoring public, the current running

costs for vehicles l000cc and below, excluding licenses (I{TSA inspection,

Driver PSV License, Good Conduct Certificates, KRA Vehicle Advance Tax,

excluding App Conpany Commissions, excluding driver labor costs) is I(ES

26 per Kilometre. For Vehicles 1500cc and below the cost is KES 44 per

. I(ilometre in running costs onlY

4. This lneans, the Driver-Parlners are running into loses maintaining their

vehicles while the App Companies continue to make profits. Currently the App

Companies are charging less than the recomrnended pricing of the Autornobile

Association of Kenya arbitrarily without consulting and seeking concumence

with Driver-Partners.

5. The reason why app companies charge such low fares, is that instead of them

competing on service delivery, they corapete by lowering fares to tl-re detriment

of drivers ald vehicle owners as the App Companies have nothing to lose

because they don't own vehicles, don't pay dlivers salaries, don't maintain

vehicles ancl don't incur running costs whatsoever, yet they still rnaintain their

commissions regardless of fares charged

6. These price lvars have causccl clrivcrs and vehicle olners untold suffering,

healthwise, broken homes, cleaths as a result of fatigue related issues, road

T'oxilCub Operolors (II-IIailing Apps) )
tt Kettvo



accidents and to the extent of bank repossession and auction of vehicles due to

loan defaulting.

7. Recently UBER put out a Solicitation For use of general data by the name of

IIBER MOVEMENT to urban planners, cify leaders, riders, innovators and

developers to better understand the transportation needs of their cities'

g. That in the month of February 2017, we the the menrber of the association were

invites by the transport committee of this house where we expressed the same

grievalces as above. The committee was chaired by the then nrember of

Parliament of Starehe Constituency, FIon. Maina Kamanda and ever since no

report.

THE HONOURABLE HOUSE PETITIONERS PRAYS AS FOLLOWS:

1. THAT, the definition of "TAXI CAB" and "Private hire vehicle" in the traffic

Act cap 403 (2012) to be reviewed by NTSA to include App. Based Taxi

Services in their definitions. 'fhe above lau,s need to clearly distinguish car hire

services from Taxi Services. For Example Taxi-cabs and private hire vehicles

can be distinguishecl by the duration they ale engaged offering services or

whether a driver is provided in the services'

2. THAT, NTS to provide guiclelines for county govemment to access their

database on taxicabs. This will facilitate enforceurent and cornpliance checks'

3. THAT, the county governl.nents to amencl their laws to include app. Based

algorithms of a meter and epforce tfie county laws on metering'

4. TI{AT the Cornpetition Authority of Kenl'a 1o prioritize the industry in order

to rernedy any anticoinpetitive issues tliat may arise

Digital Taxi/Cab Operotors (E-Hoiling App's) 6
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Adhering to countY bY laws

Despite Uber Taxff, little cab, mondo maramoja identiffing itself as or Taxi

service and the operating model being that of a Taxi they are operating outside

the requirement and regulations of county by laws by posing as a "private car

hire" company.

Licensing Requirements.

Application based Taxi cabs have not required their drivers to attain some of

the licensing and operational requirements applicable under the by laws.

5 Branding Uber Taxify, Iittle Cab, Mara Moja

Have been operating without any distinguishable markings/brandings despite

this being a requirement of the county By-laws'

Taxes.

There is nee,J to ensure that all players in the industry are compliant within the

relevant tax regime.

o Pricing: Uber Taxisfy little cab

Priiing model has been alleged to be predatory'

That all E. Haiting Apps cornpanies to be recognized as transport operators/companies

aS qpposed to Technology Companies as they earn their revenues from Transport

busirress.

That this Honourable House dispenses this petition with urgency as rvorkers are

opelating on losses for a long time.

a
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GENERAL SECRETARY - +254 7203

PUBLIC TRANSPORT OPERATORS LINION (KEI\[YA)
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ANNEXURE 2

SUBMISSION BY THE MINISTRY
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MIMSIRY OF TRANSPORT, INFRASTRUCruRE, HOUSING,
URBAI{ DEVELOPMENT AI{D PUBLIC WORI6

MINISTERIAL STATEMENT REGARDING PETITION BY THE
TRANSPORT OPERATORS WORKERS' UNION OF KENYA ON
CREATION OF REGULATION OF DIGITAL TAXI/CAB OPERATORS
(E.HAILING APPS.) IN KENYA

Response

Mr. Chairman, it is important to clarifu that the National Government does not
regulate or license taxis or boda-boda operations. The responsibility is under County
Governments. Each County has its own by-laws on how taxis and motorcycles are
licensed and regulated. However, the National Government comes in on overall
policy on public transport in the country.

Mr. Chairman, the Ministry is currently reviewing the Integrated National Transport
Policy approved by'National Assembly in2012.The intention is to update the Policy
and include the changing circumstances and needs of the transport sector. These
include use of cable cars, electric motor vehicles and motorcycles, digital app hailing
taxi operations and climate change. The policy review will be finalized in2019.

Specific responses to the issues

a) On review of the Traffic Act of 2012 to include App-based Taxi Services in
order to distinguish private car hire services from taxi services.

Digital App- based taxis services are not defined in the said Act as the same is
new technology in the Kenyan economy. The Ministry and National Transport
and Safety Authority (NTSA) are in the process of reviewing the Traffic Act,
CAP 403.

The reviewed Act will address the needs of digital app hailing taxis. The
industry players (stakeholders) will be consulted for their input. The roadmap
for reviewing the Act is attached as annex l.
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b) That National Transport & Safety Authority (NTSA) to come up with
guidelines to facilitate enforcement and compliance by all taxi operators

The digital app hailing taxis is a new phenomenon in the country and there are no
regulations and guidelines forthe sector. On 1lth July 2018, the State Department
witnessed execution of a Memorandum of Understanding between Taxi Forum and
Digital App Taxi Providers on the improvement and development of taxi services for
the owners, drivers and digital app providers. NTSA was mandated with the task of
holding periodical meetings with taxi- app based service providers. The same is
scheduled for 30th August 2018. In addition, a team has been constituted to formulate
and/or draft regulations for taxi-app operators to complement the policy.

KOIMETT, S

CIPAL SECRETARY
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STEP 1- INTERNAL DRAFT - DONE
-Research.
-Benchmarking with other Traffic Acts.
-Deve ofala draft

ANNEX 1. PROPOSED ROADMAP FOR THE OVERHAUL OF THE
TRAFFIC ACT

I

a

STEP 2 - CORE STAKEHOLDERS - IULY - SEPT
Consultative meetings with the core stakeholders on the first draft. The
core stakeholders are as follows:-

- Director of Public Prosecutions.
- Attorney General.
-Ministry of Transport, Infrastructure, Housing, Urban
Development & Public Works.

-Insurance Regulatory Authority.
-Judiciary.
-The National Police Service.
-Kenha.
-Kerra.
-Kurra.
-Council of Governors.
-University of Nairobi -Institute of Development Studies.
-Law Society of Kenya.
-Association of Kenya Insurers.
-Kenya Transporters Association.
.KEPSA

-MOA
- Kenya Law Reform Commission.
-Motorist Association.
-Boda Boda R"p.
-Road Safety Volunteers.
-NAMATA
-KRA

Engagement of a draftsperson
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STEP 3 - PRESENTATION OF SECOND DRAFT. OCTOBER-DEC
-Compilation of all the views for stakeholders.
-Refinement of draft.
-Presentation to the Board for approval.

STEP 4- PUBLIC PARTICIPATION.
Holding of targeted meetings eg Parliamentary Committees, pSV
operators, KEPSA, Commercial operators etc
Holding of open consultative meetings countrywide.
Com ilation of different views

A

STEP 5. PRESENTATION OF FINAL DRAFT.
Drafting of final bill.
Presentation to the Board and Ministry

It is important to note that the Fourth Schedule Part2 Section 5 provides for "county
transport" as one of the devolved functions. It states as follows

C ounty transport, inc luding :

a. County roads

b. Street lighting
c. Trffic and parking
d. Public road transport
e. Ferries and harbors, excludi the resulation of international and national

shiooins matters relatin thereto bmohasis supolied)

Annex 2; Definitions

The Section 2 Traffic Act, CAP 403 Laws of Kenya defines private hire vehicle and
taxicab as follows



a

a

^

I



a

a

t "private hire vehicle" means any public service vehicle constructed or adapted to
carry not more than seven passengers, exclusive of the driver, such vehicle not
being a taxicab or matatu; and

'otaxicab" means any public service vehicle constructed or adapted to carry not more
than seven passengers, exclusive of the driver, which is registered under any by-
laws relating to the licensing and operation of taxicabs to ply for hire from a taxi
rank or other public place within the area where such by-laws are in force.
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SUBMISSION BY THE

COM PETITION AUTHORITY OF

KENYA
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THE COMPETITION AUTHORITY OF KENYA'S MEMORANDUM ON THE PETITION

BY THE TRANSPORT OPERATORS WORKERS'UNION OF KENYA ON CREATION

OF REGULATION OF DIGITAL TAXI/CAB OPERATORS (E.HAILING APPS) IN
KENYA.

A. Background

1. The Competition Authority of Kenya ("the Authority") in response to the invitation by

the Departmental Committee on Transport, Public Works and Housing submits the

following regarding the above referenced Petition.

2. The Authority's Memorandum is based on its mandate which include regulation of
market conduct including on price fixing; territorial allocation and also Abuse of
Dominance (foreclosure through exclusive agreements, predatory pricing, among others)

and; advising the government and other government agencies in regard to competition

and consumer protection matters.

3. The above mandate has the ultimate objective of enhancing the welfare of the consumers

of the goods and services produced/supplied in Kenya.

4. Premised on the Para2 above, the Authority has reviewed the said Petition and wishes to

submit to the issues raised by the Petition, especially the following Prayers:

a. For the Parliamentary Committee to cause the Competition Authority of Kenya to

prioritize the industry to remedy anti-competitive issues that may arise; and

b. For the Parliamentary Committee to cause the harmonization of taxi rates and

operating procedures for all taxi cabs and Private hire vehicles.

B. Evolution of the Taxi Industry in Kenya and its regulation

5. Before entry of App-based taxi services, with the Uber Taxi services within Nairobi in

January 2015, the Kenyan taxi industry had been characterized by informal networks.

a

/*a
. 

SGS

Page 1 of L1
l5() rul;rolt ctt(TIlllD



6. Taxi-services are provided in three main formats, namely, (i) Rank taxis, (ii) Corpor

Taxi's and (iii) Application based taxi services. The first model of taxi services in Keny

was the Rank /traditional taxis, followed by those providing corporate services and

the App based taxis.

7. Taxi Ranks are generally the traditional (regular) taxis. The first traditional taxi

provided in Kenya started with the incorporation of the Kenya National

Cooperative Society (KNTCS) irr1955, which owed taxis, buses and lorries. This

was nationalized by the government n 1966leading to change of its name to

taxis.

8. Corporate Taxis are structured to include several drivers in a fleet of cars that are availa

around the clock. The typical taxi cab company also includes a call center, and

management team to handle the business.

9. Application Based Taxi: These are mobile based application companies that do

necessarily own any vehicles, or drivers but create a virfual marketplace for

procurement of Taxi services. They do however work with independent operators

fleet partners.

C Application Based Tarfls

L0. Provision of taxi services under the digital app platform takes place in either of

following two (2) formats:

Page 2 of 11
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FORMAT CONTRACTUAL

ARRANGEMENT

PAYMENT CONCERNS

a. The driver who is
the owner of the car

enters into an

arrangement with the

digital app provider,

in order to provide taxi

services under the

digital app platform.

Contract between

driver and digital

App operator.

Direct payment to the

owner of the car.

This is the least disputed

as the owner receives

their payment after the

digital App operator

deducts their

commission.

b. The driver who is

the owner of the car

enters into an

arrangement with the

digital app provider,

in order to provide taxi

services, then hires a

driver to be operating

the car.

Two contracts

applicable:

i. Contract

between the

owner of the

car and the

digital App
operator; and

Contract

between

driver and

owner of car.

Two modes

payment:

of

l. Direct

payment

between

owner of the

car and the

digital App
operator; and

ll. The Driver is

then paid by

the owner of

the car.

This is the most disputed

as the driver is paid a

standard charge by the

owner of the car which

may not be a favourable

rate to the driver.

Altematively, the driver
is paid an amount from

which the commission of
the digital App provider
has already been

deducted together with
the amount payable to the

owner of the car.

(

D. International Experiences

11. Emergence of Digital taxi platforms have elicited debate, globally, regarding whether or
how they should be regulated. The debate, unfortunately with no convergence, has

included whether the platforms are taxi operating companies or infrastructure providers
to the operators.

12. This debate is illustrated with the following examples:

In Brazil, two courts ruled that Uber drivers are employees of tlber. Specifically,
the ruling stated that, 'Llber proaides a transportation seraice to passengers, using the

a

>

,a'l
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human work provided by driaers, that it is not correct to say that driaers are clients,

are workers who expend energy for the company's profitable actiaity'.

b. India has introduced regulations aimed at standardizing taxi (both traditional

e-hailing) regulations. The regulations aim at introducing extensive

checks of drivers geared towards enhancing security, the digital apps to

registered as taxi operators before they can provide digital app taxi services,

vehicles on the digital platforms to be equipped with a location tracking

and emergency safety button and drivers who offer their services on multip

platforms to apply for a commercial license and police verification certificate.

c. In the State of California (USA), the drivers filed a lawsuit claiming that

should not be classified as independent contractors as this prohibits them

entitlement of reimbursement of expenses such as gas and vehicle

While in Seattle, a Bill was introduced with the aim of addressing concems

from changes which affect drivers working conditions such as; reduction in

fares and changes in commissions charged to the driver.

d. In Colombia: A Bill was introduced to standardize regulations across all taxis.

particular, requirement for the County administration to conduct

checks on drivers, checks to be conducted on the taxis operating on the

platform, same fees imposed on traditional taxis to be imposed on the

platform taxis and requirement to obtain a license.

The European Court of justice ruled that lJber must be classified as a service

the field of transport. More particularly, "A company whose seraice iS "to connect,

e.

means of a smartphone application and for remuneration, non-professional drioers

their own aehicle with persons who wish to make urban journeys" must be

"a ser-uice in the field of transport." This doesn't necessarily mean that there

be a change of rules oaernight...

13. In Kenya, after the introduction of the App-based taxis, the Authority (and also

regulators) were presented with complaints by the traditional taxis (yellow lines)

the App-Based Taxis (then Uber).The complaints were generally regarding alleged

Page 4 of 11
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Predatory pricing (Low pricing) by Uber, and;

Discrimination regarding the different regulatory regimes facing the two taxi

modes.

14. The Authority's investigations, regarding predatory pricing allegation, revealed that Uber

was not a dominant firm, and hence their pricing regime could not stand the predatory
pricing test under the tenets of any modem competition law, the Competition Act
included.

15. In regard to the regulatory regime, including branding and licensing, the Authority's
position was and still is, although the regime is skewed, the relevant Regulators should

review the existing regimes goveming the traditional taxis and conduct a regulatory

impact assessment regarding their effectiveness in developing the taxi-transport sector in
Kenya. This exercise should be actualized prior to adoption of any or extra regulations to

govem the industry.

16. However, the Authority is plausible to regulations that are aimed at ensuring safety

(security); protection and health of the Consumers including the drivers.

17. The Authority has not received any complaints from the traditional taxis since then. This

notwithstanding, the Authority is privy to the issues raised by drivers of digital app-based

taxis in the period of July 2018, that:

There is lack of clear regulations to guide the development and operations of
digital app-based taxis;

Security of drivers with eighteen (18) having been killed between November

2017 md July 2018; and

Poor pricing Policy adopted by the Digital App providers particularly (fber,

Taxify, Little Cab, Mondo Ride, Maramoja and Fone Taxi. The drivers
described the pricing strategies as exploitative and unsustainable as prices are

adjusted downwards without any consultations with drivers or vehicle

owners.

18. The Authority's interrogation of these issues has established that:

Taxi drivers were aggrieved by the various discounts offered by the App-based

taxis which they were of the opinion that they are bome by the drivers. The

t.
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representatives of the taxi companies have indicated that any discounts given

customers were borne by the respective companies as part of their marketing

and are not passed unto their driver/partners; and

ii. The contract between the drivers and the owner of the cars is negotiated

from the contract between the Digital App provider and the owner of the car.

19. The above issues are governed through private contracts and it is expected that indi

contracts should be able to govern the resultant grievances. Also, the Authority is alive

the fact that there exists ease of entry and exit among the apps based taxis and this

increases contestability in the market. Nonetheless, we are aware that the Ministry

Transport created a Forum to address the grievances in the recent past.

20. The Contestability in the market has increased competition among the app

providers; at both supply (commissions to the drivers) and demand side (rates charged

the consumers) (see Table 1 below).

Table 1: Charges by traditional taxis and digital app-based taxis compared

21. Comparing the 2018 data, this Table also clearly shows that customers benefit from

costs either in terms of base charge, per KM or per minute charges by the app based

i

,

,

A. Tariff Rates by Traditional Taxis, 2018

No. Variable Tariff Rate (KES)

1 Contract per day 8,600.00

2 Excess charges per KM 45.00

3 Waiting charges per Hour 300.00

4 Charges per runnins KM 45.00

5 City transfer* 400.00

Note: * City transfer charges apply to a distance not exceeding 2 kilometres.

B. Charges by Selected Digital Based Taxis, 20L6 and 2018

20L6 (in KES.) 2018 (in KES.)

Base

charge

Price
per KM.

Price per
minute

Base

charge
Price per
KM.

Price per
minute

Uber 100.00 35.00 3.00 85.00 27.00 4.00

Taxify 100.00 50.00 5.00 75.00 27.00 3.00

Little Cab 55.00 4.00 none 100.00 30.00 4.00

Mondo Ride 100.00 45.00 3.00 85.00 26.00 3.00

Kenatco Taxi 100.00 60.00 4.00

# Pewin Cabs has a zoning flat rate of KES 300 from CBD to Sarit Centre and KES 1,500 from CBD to
Karen

Page 5 of L1.
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as oPPosed to the traditional taxis. And, in terms of per kilometer charges, the app-based

taxis are at least 30% cheaper than the traditional taxi.

22. It is important also to highlight that acquisition and deployment of the App technology
has been on the increase since the entry of Uber in January 2015. We construe this to mean
that there are no immense entry barriers (regulatory and costs) in the app based taxi
market, as shown in Table 2.

Table 2: Entrant into app platforms by different taxi companies

No. Company Backed by: Year of Entry
1 Delight Cab GPS satellite 2012
2 Easy Taxi* app April2014
J Maramoia app March 2015

4 Uber app January 2015

5 Kenatco taxi app October 2016
6 Mondo Ride app Ianuary 2016
a Taxify app luly 2016
8 Pewin Cabs applphone 2016
9 Little Cab app March 2018
Note: * Easy Taxi exited Keru1an market in 2016

E. Proposal to Harmonize Taxi rates and operating procedures for all taxi cabs and Private
hire vehicles

23. The Authority submits that any regulatory interventions in any market should be aimed
at increasing consumer welfare. Consumers' welfare is increased through price
competition; accessibility of service, and quality of the service, among others.

24.In addition, and as indicated earlier, consumers safety and health should also be of

Paramount importance. However, our view is that the current arrangement, between the
Platforms and the Partners, is not very explicit on who covers the contracfual obligations
if and when a consumer is exposed to any related risks. It is our opinion that there is need
to explore a framework to mitigate against this seemingly lacuna.

25. In regard to consumer welfare, since the entry of the App based taxis, our estimates from
the data available indicate a decrease in taxi charges by between L5 and 45o/o f.or the most
common app based taxis (Uber and Taxify - see Table 1 above), increase in the number of
app operating fleets by about 25Y" between 2015 and 201,6; and providers by over 70"/o

between 2014 (only 2 upp Providers) and 2018 (8 app Providers).

r liei["7]
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26. This is coupled with increased quality of service, in terms of the fleet age and hygiene.

Statistics also indicate that the age groups and the social classes accessing taxis services

has also expanded.

27. This scenario has been facilitated by increased competition among providers, and]

continuous threat of loss of market share due to ease of entry and exit in the industry b/
'partners', as they can easily switch from one platform to another and from traditional to

app-based taxi services. Further, it has been noted by customers of the digital app taxi

services that drivers easily switch from one platform to another in order to receive thq

requests of the customers, as the drivers are registered on most of the digital taxi

platforms.

28. Premised on this, the Authority is advising against any interventions that may deter forces

of supply and demand signaling market rates in this sector. However, and as mentioned

earlier, regulations may be introduced only if and only if found to deepen safety standard$

and quality of service standards.

29. lnsummary, we posit that harmonization of taxi rates is likely to impede competition (l.e'

interfere with free interplay of forces of demand and supply in setting market taxi rates)

and to the detriment of the consumer as the result would be the setting of minimum price$

which is against the tenets of any competition law.

30. Minimum pricing will take away the freedom which business enterprises need to attract

customers by innovating and creating incentives to woe the customers. Customers on thq

other hand are treated to choices and quality which is enhanced through healthf

competition.

31. The Authority has observed that the digital app providers through increased competitiodr

in the industry have developed products meant to attract both customers and drivers tO

their platform. An example is where some providers are seeking to empower its driverp

to move from employment to owning their own car by availing a loan product; others

have introduced incentives such as attractive return on Commission and access to free

WIFI onboard.

F. Conclueion and Recommendations 
I

32. The phenomenon of digital apps taxi is a recent introduction into Kenya, and as in afl

other countries across the globe, it has occasioned a debate. lndeed, as indicated hereih

above, there exists no global convergence regarding the regulatory regime to govern the

a
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App-based taxis, especially regarding licensing, branding and identity; whether they are

platforms or taxi companies.

33. However, there seems to be convergence in regard to introducing measures aimed at

deepening passengers and drivers'safety. As highlighted earlier, there is a need to clarify
who takes responsibility, for example, when a rider (customer) does not get expected

standards of taxi service or gets offended by a taxi driver, as the app Provider has no

obligation under contract to redress grievances or complaints by the consumer.

34. The Authority wishes to reiterate that although regulations may be necessary to manage

development of some markets, it is important to highlight that digital apps taxi market is

a disruptive technology and hence characterized by continuous innovation and

dynamism. This is aimed at facilitating the market players to deepen their market shares

through introduction of various products and services to the benefits of the consumers.

This dynamism is manifested also with price wars.

35. Disruptive technology can be impeded by regulations, which may act as obstacles to

growth of some sectors. The taxi industry in Kenya was stagnant over decades (since

1966), recording minimal employment levels and ururoticeable contribution to the GDP.

This is despite of the fact that the traditional taxi industry has been heavily regulated. The

services also were a preserve of the social elites due to the high rates charged.

36. Due to the importance of the disruptive technology in the growth of our economy, the

Authority in its current Strategic Plan has prioritized enforcement in this area (including
research) to inform the best regulatory regime to support the disruptive technology and

also ensure effective competition among the clients. This initiative is being informed by
the various experiences globally and some of the ongoing research efforts in Asia (India

in particular) and South Africa.

37. With the foregoing, and being alive to the fact that there is no global convergence, read

international best practice, regarding the best mode of regulatory regime, the Authority
opines that there exists indispensable need to review the existing regulatory regime that

govem the traditional taxis, expose it to regulatory impact assessment, based on the

current developments in the industry and revise it to accommodate growth of this sector.

This will not only facilitate growth of this sector but also offer credible competition to the

Matatu industry.

38. Otherwise, exposing the apps taxi to the current regulations and or regulations informed
by historical regimes (anachronism) will be counter-productive to its growth. This

I
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position is buttressed by the fact that there is free entry and exit into the industry and this

should not be constrained; for the benefits of the incumbents.

39. Most importantly also, the Authority's position is that taxi rates should never be

harmonized. Pricing is the most important and fundamental benefit resulting from our

current economic dispensation. Entry of digital apps taxis not only ensured revision of the

taxi rates in Kenya downwards, but also it increased the accessibility of the service to all

age groups and social class.

40. Harmonization of the pricing regime will definitely extinguish the existing gains and

dampen any further disruption in the sector to the detriment of the consumer.

41. To conclude, the Authority's wishes to advise that: -

i. Pricing is the most important and fundamental benefit resulting from mar

competition. Proposed harmonization of rates will extinguish it, to the detriment

consumers welfare;

ii. There exists free entry and minimal switching costs by drivers, among the apps

taxis, and also between the traditional and apps based taxis. This ensures that

providers do not possess market power. Threat of entry (by new competitors) and

(by partners), ensures constant innovation and introduction of new products;

Introduction of regulations in the taxi industry should be aimed at facilitating

of the sector through innovation and ensuring continuous disruption. Regula

should never be a form of protecting the service providers but rather a vehicle

deepen and sustain consumer benefits. Consumer benefits should be

through price dynamism (not harmonization); increased quality service delivery

hygiene and passengers (consumers) safety;

Consumers' safety and health should alsobe of paramount importance. However,

view is that the current arrangement, between the Platforms and the Partners, is
lv

v

very explicit on who covers the contractual obligations if and when a consumer

exposed to any related risks. It is our opinion that there is need to explore a framewor

to mitigate against this seemingly lacuna.

Due to the importance of the new economy disruptive technology including

based taxis in the growth of our economy, the Authority in its current Strategic

Page 10 of 11
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has prioritized enforcement in this area (including research) to inform the best
regulatory regime to support the disruptive technology.

It is equally important that the Kenya Transporters Workers Union should endeavor
to educate its members with the objective of buitding internal capacity in terms of
conttacts' content between its members and the platform providers and also between
its members (drivers) and their employers (vehicle owners).

ombe uki, MBS

ECTOR-GENERAL

August 20L8
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MINUTES OF THE FIFTY SECOND (52N\ SITTING OF THE DEPARTMENTAL

COMMITTEE ON TRANSPORT. PUBLIC WORKS & HOUSING HELD ON

TttuRso.ly. zsm aucust zotg lr rt.so a.u. tx srH rloon no.Lnonoonn.

CONTINENTAL HOUSE. PARLIAMENT BUILDINGS

MEMBERS PRESENT

1. Hon. Samuel Arama

2. Hon. Suleiman Dori Ramadhani

3. Hon. Ahmed Abdisalan Ibrahim

4. Hon. Dominic Kipkoech Koskei

5. Hon. Mugambi Murwithania Rindikiri

6. Hon. Shadrack John Mose

7. Hon. Vincent Kemosi Mogaka

MEMBERS ABSENT WITH APOLOGY

1. Hon. David Pkosing

2. Hon. Moses Kuria

3. Hon. Rehema Dida Jaldesa

4. Hon. Ahmed Bashane Gaal

5. Hon. Kulow Maalim Hassan

6. Hon. Johnson Manya Naicca

7. Hon. Savula Ayub Angatia

8. Hon. David Njuguna Kiaraho

9. Hon. Tom Mboya Odege

10. Hon. Gideon Mutemi Mulyungi

11. Hon. Rigathi Gachagua

12. Hon. Peris Pesi Tobiko

Chairperson

Vice Chairperson

L



SECRETARIAT

1. Mr. Ahmed Salim A.

2. Ms. Mercy Wanyonyi

3. Mr. Eugine Luteshi

4. Ms. Zainab Wario

IN ATTENDANCE

Clerk Assistant III

Legal Counsel

Audio Officer

Sergeant at arm

Conveyor of the petition

DG, NTSA

DG, Competition Authority of Kenya

Director, Road Transport, Ministry

Manager, Policy & Res. CAK

Communications Manager, CAK

Legal Officer, Competition Authority K.

Research & Policy, CAK

Legal Officer, NTSA

Director R&L, NTSA

State Counsel, State Dept. of Transport

Legal, State Dept. of Transport

Digital Taxi Forum Consultant

General Secretary, Pub. Trans. Oper. Union

Chair, Digital Taxi Assoc. of Kenya

Secretary, Public Transport Operators Union

Treasurer, Public Transport Operators Union

Secretary, Rideshare Sacco Society Limited

Chairman, PUTON/DTF

PUTON official

1. Hon. Simba Arati, MP

2. Mr. Francis Meja

3. Mr. Wang'ombe Kariuki

4. Mr. Martin Eshiwani

5. Ms. Ninette Mwarania

6. Mr. Mugambi Mutegi

7. Ms. Alexia Waweru

8. Mr. Adan Wario

9. Ms. Connie Ngachu

10. Ms. J. Githinji

ll. Ms. BrendaMwango

12. Ms. Bhoke Elizabeth

13. Ms. Rhayan Kanyadong'

14. Mr. Fenus Okonji

15. Mr. David Muteru

16. Mr. Wycliffe Alutalala

17. Ms. Florence Kinyua

18. Mr. Muhammad Mburu

19. Mr. John Kimani

20. Ms. Agnes Mwongera

MIN No. TPWH 22612018t PRELIMINARIES
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The Chairperson called the meeting to order at thirty minutes past eleven o'clock, with a word of
prayer from Hon. Vincent Kemose, MP. The meeting Chairperson informed the Committee that

the agenda of the meeting was to receive views from the petitioners and different stakeholders on

the petition by the Transport Operators Workers' Union of Kenya on creation of Regulation of
Digital Taxi /Cab Operators (E-Hailing Apps) in Kenya. Members adopted the agenda, the

proposer being Hon. Suleiman Dori and the seconder being Hon. Samuel Arama.

MIN No. TPWH 22712018: CONF'IRMATION OF' MINUTES OF THE

PREVIOUS SITTINGS

Confirmation of the minutes of the previous sitting was deferred to the next sitting.

MIN No. TPWH 22812018: SUBMISSION FROM THE PETITIONERS

The Hon. Simba Arati, the conveyor of the petition on behalf of the Transport Operators

Workers' Union of Kenya on creation of Regulation of Digital Taxi /Cab Operators (E-Hailing

Apps) in Kenya, submitted that he met the petitioners outside the precincts of Parliament when

they were protesting and after listening to the protesters (now the petitioners), he took it upon

himself the responsibility to receive the protesters' petition and convey it to the National

Assembly.

It was submitted that the prayers before the Committee was that the Committee:

i. Reviews the Traffic Act of 2012 to include App-Based Taxi Services in order to

distinguish private car hire services from taxi services;

ii. Causes the Competition Authority of Kenya to prioritize the industry to remedy any anti-

competitive issues that may arise;

iii. Causes the harmonization of taxi rates and operating procedures for all taxi cabs and

private hire vehicles;

iv. Causes the NTSA to come up with guidelines to facilitate enforcement and compliance

by all taxi operators; and

v. Makes any other direction it deems fit in the circumstance of this matter.

The petitioners further submitted that their main issue was pricing. They stated that it was

important for the taxi industry to have its own set of regulations to avoid unfair competition.

I
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MIN No. TPWH 22912018: SUBMISSION FROM THE MINISTRY Al[D THE

COMPETITION AUTHORITY OF KENYA

The Competition Authority of Kenya stated that issues of price regulation are not in the best

interest of consumers and that there were so many social benefits that come with the online taxi

services. They stated that the only lacuna in the law is the issue of security because as it stands

now, it is not clear on whether the responsibility lies with the application developers, the drivers

or the online taxi company. The Authority further submitted that they are ready to advice on

matters pricing if called upon to do so.

The National Transport and Safety Authority on its part reported that they were still studying the

new "phenomenon of online taxi" and that they didn't want to rush into proposing regulations

before they understood the sector in its entirety. They declared that they will involve all

stakeholders while formulating the regulations.

Some Members suggested that pricing issue as it is may be good for the consumers but not good

for the market and that it was important to have regulations. It was noted that while considering

the best interest of consumers, it was equally important to consider the country has a free market

economy. It was suggested that the AA can be proposed to be the formulator of the online taxi

pricing policies.

The Committee resolved that it will retreat at a later date to consider the petition, the submissions

from the Ministry and the Competition Authority of Kenya, before making its report.

MIN No. TPWH 230/2018: ADJOURNMENT

There being no other business, the sitting was adjourned at thirty minutes past one o'clock. The

next meeting to be held on notice

Signed ffitf,
i t (Chairperson)

t/tt/ ?? dDate
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MINUTES OF THE SIXTY FIRST (615T) SITTING OF THE DEPARTMENTAL

COMMITTEE ON TRANSPORT. PUBLIC WORIG & HOUSING HELD ON MONDAY.

6rH NovEMBER 2018 AT 10.00 A.M. IN THE coMMITTEE RooM. 2ND FLooR.

CONTINENTAL HOUSE. PARLIAMENT BUILDINGS

MEMBERS PRESENT

1. Hon. David Pkosing

2. Hon. David Njuguna Kiaraho

3. Hon. Ahmed Abdisalan Ibrahim

4. Hon. Ahmed Bashane Gaal

5. Hon. Dominic Kipkoech Koskei

6. Hon. Johnson Manya Naicca

7. Hon. Mugambi Murwithania Rindikiri

8. Hon. Rigathi Gachagua

9. Hon. Shadrack John Mose

10. Hon. Tom Mboya Odege

I l. Hon. Vincent Kemosi Mogaka

Chairperson

MEMBERS ABSENT WITH APOLOGY

1. Hon. Moses Kuria

2. Hon. Samuel Arama

3. Hon. Gideon Mutemi Mulyungi

4. Hon. Kulow Maalim Hassan

5. Hon. Suleiman Dori Ramadhani

6. Hon. Rehema Dida Jaldesa

7. Hon. Peris Pesi Tobiko

8. Hon. Savula Ayub Angatia

Vice Chairperson
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SECRETARIAT

1. Ms. Chelagat Aaron Tungo

2. Mr. Ahmed Salim

3. Mr. Abdinasir Moge

4. Mr. Eugine Luteshi

5. Ms. Noelle Chelagat

6. Ms. Zainab Wario

IN ATTENDANCE

L Mr. Daniel Manduku

2. Mr. Edward Kamau

3. Mr. Peter Oremo

4. Mr. Abduatif Hussein

5. Mr. Benard Oluoch

6. Mr. Geoffrey Kavate

7. Eng. A. M. Samatar

8. Eng. D. Amadi

9. Mr. Martin Mutuku

Clerk Assistant I

Clerk Assistant III

Fiscal Analyst

Audio Officer

Media Relations Officer

Sergeant at arm

Ag. MD, Kenya Ports Authority

GM, Corporate Services, KPA

Lamu Port Project Cordinator

Programme Assistant, LCDA

Finance Officer, LCDA

Ag. GM, Finance, KPA

GM, Lamu Port Project, KPA

Head, Lamu Port Project, KPA

Head, Corporate Dev. KPA

MIN No. TPWH 27512018: PRELIMINARIES

The meeting was called to order at ten minutes past ten o'clock, with a word of prayer from Hon.

Johnson Manya Naicca, MP. Members confirmed the agenda as meeting the stakeholders to

discuss the funding gap for the Lamu Port Project. Members adopted the agenda, the proposer

being Hon. Rigathi Gachagua and the seconder being Hon. Tom Odege.

MIN No^ T 276120182 CONFIRMATION OF' MINUTES OF THE

PREVIOUS SITTINGS

Confirmation of the minutes of the previous siuing was deferred to the next sitting

MIN No. TPWH 27712018: DISCUSSION ON THE LAMU PORT FUNDING GAP

2
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The Committee noted that this was a follow up meeting, the earlier one having been held on 25ft

September 2018 at the same venue.

The Kenya Ports Authority submitted that there were eight funding options for the construction

of the Lamu Port. These include a commercial loan, a government borrowing loan, infrastructure

bond, Build Operate & Transfer model, government to government arrangement with China,

KPA to pay from its own reserves although this option was not feasible, review of tariff from

llYo to l5% which is also not feasible, and the last option was direct funding by the government

of Kenya as has been the case, an option which was thought to be more practical.

It was noted ttrat in the current financial year, the goverrrment of Kenya funded the project to a

tune of around 8.8 billion.

The meeting noted that termination of the contract at this point is not a good option and that it

may turn out to be more costly. It was agreed that a way of funding must be found. The KPA

submitted that it was important to look for a development partner who will not only be able to

give volume to the works but one who will also be able to provide for the funding gap.

The Committee noted that there was financing gap of around 36 billion but the exact figure will,

as per the undertaking by KPA, become known by the first week of December 2018. KPA

further reported that it had so far used around 6.453 billion from its own reserve for the project

and that it was already constrained financially in terms of project funding.

The meeting firrther resolved that a hybrid model of funding may be the best option. This will

include combined efforts of the government of Kenya, the Kenya Ports Authority and the Build,

Operate and Transfer model. KPA and the Committee's Fiscal Analyst were tasked with coming

up with a draft resolution on the same.

)
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MIN No. TPWH 278120182 ADOPTION OF THE REPORT ON THE PETITION

BY THE TRANSPORT OPERATORS WORKERS'

UNION OF KENYA ON CREATION OT'

REGULATION OF DIGITAL TAXI /CAB

OPERATORS G.HAILING APPS) IN KENYA

The Committee adopted the Report on consideration of the petition by the Transport Operators

Workers' Union of Kenya on creation of Regulation of Digital Taxi /Cab Operators (E-Hailing

Apps) in Kenya, which was conveyed by Hon. Simba Arati. Adoption was proposed by Hon.

Vincent Mogaka and seconded by Hon. Dominic Kipkoech Koskei.

MIN No. TPWH 27912018: ADOPTION OF THE REPORT ON THE PETITION

FROM THE HON. SHIMBWA OMAR MWINYI. MP

ON BEHALF OF THE RESIDENTS OF THE

NATIONAL HOUSING CORPORATION TENANTS

WELFARE, ASSOCIATION IN CHANGAMWE

CONSTITUENCY. MOMBASA COUNTY

The Committee adopted the Report on consideration of the petition from the Hon. Shimbwa

Omar Mwinyi, MP on behalf of the residents of the National Housing Corporation Tenants

Welfare Association in Changamwe Constituency; Mombasa County was proposed by Hon.

Shadrack Mose and seconded by Hon. Tom Mboya Odege, MP.

MIN No. TPWH 280/2018: ANY OTHER BUSINESS

l. Some Members proposed that the retreat scheduled to take place between Sth and Ilft
November 2018 be postponed to a later date because of other official engagements which

may make it hard for Members to attend. It was also feared that some of the Ministry

officials, may for the same reason not be able to attend to the retreat. The Chairperson

undertook to consult the Ministry on the same and communicate to Members on the way

forward.

4
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2. The meeting further resolved that the Cabinet Secretary for Treasury and the Cabinet

Secretary for Transport and Infrastructure be invited to appear before the Committee on

Thursday, 29ft December 2018 to deliberate on the issue further.

MIN No. TPWH 28ll20l8z ADJOURNMENT

-

There being no other business, the sitting was adjourned at five minutes past one o'clock. The

next meeting to be held on notice

(Chairperson)

Dlate.

Signed
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A. PREFACE

Chairpcrson's F<lreword

The Statute law (Misoellancous Anrcndmcnts) Bill,20lti was pr-rblishcd o1 the l0tr'April,20l8 by the
Ilon. Aden Duale, MP ar-rd conseclLrently the llill underwent tl-re First Reacling on 18tl'April,2018 i1 the
National Assembly. 'fhe Bill wers thereaftcr committed to the Departrnental Committee on Transport
Public Works and Housing as provicled fbr in thc Natior-ral Assen-rbly Standing Orcler 127(l)

The Statute law (Miscellaneous Aurcndmcnts) Bill,2018 seeks to rnake amenclments to various statulcs.
The Cornmittee on Transport, Public Works and Ilousing was tasked with scrutinizing amendment the
Bill.

The Committee while consiclering thc Bill pursnant to Article I I tl(b) and Stanciing Order 127(3), invitecl
the public to subrnit representation/cotnnrents thcy might havc on the Bill. l'liis invitation was clone
through, a notification whicli was placed in the mainstream print media on 26tl'April,2018.

While considering thc Bill, the Cott'rmittee received oral submissions and written memorancla Ixln
stakeholdcrs.

a) Mr. Kenneth S:rmoci who had proposed arnendmcnts to the Engineers Act,2Ol I to among other
things provide that the metnbers of the lingineers Board of Kenya appointcd by tlie Cabilet
Secretary be "elected" as opposed to being "appointed" by the Cabinet Secretary, and

b) Mr. Stephen Kiama as regarcls the proposed amendnients to the Traffic Act, Cap 403 on the
definition of "driving test exatniners" which had been proposed to be replaced yet the defi1itiol
had not been proposed to bc deleted and the proposed amendmcnts to the National Transport ancl
Safety Authority Act with regalds to the removal of the corporate powers of the Authority,No.-i3
of2012.

c) The Managing Director o1' 1hc Kcnya Airports Authority on behalf of the institution was
agreeable to the proposed amendments to the Kenya Airports Ar-rthority Act (Cap.395).

d) The Actir-rg Irxecutivc Dircctor o1' the National Construction Authority on bchalf ol the
institution was agreeable to the proposed amenclments to the National Constructiol Authority
Act, No. 4l o1'2011.

e) The Registrar of the Engince rs Iloard of Kcnya on behalf of thc ir-rstitution was agreeable to the
proposed amendmenls to the l:ingincers Act 2011 No. 43 of 2011.

0 The National I{ousing Corporation was agreeable to the proposed amendments to tl-rc Housipg
Act, Cap 117.

g) Tlie National I'ransport and Saf'cty Authority (NTSA) ar-rcl the Ministry of Transport,
Infrastructurc and [Jrban Dcveloptncnt were agreeable to all the proposed amendmelts to the

-iPWll: l.lrc !,l,riut0 Liiw (fv1i-'r:r:ll,trr, ,;r.1,, /11,11,1i,1,,11'111( r ,trll. ,,a)rit



Traffic Act, Cap. 403, the same having emanated from thet'uselves. '['hey were also in

with the members that tl-re proposed amendntents to section 8 of the 1'raffic Act, Cap. 403

seeks to create tl're offence and prescribe the penalty on issuance of insurance cover to a

wl'ro is not the registered owner of a motor vehicle, ought to be relooked.

h) The National Transport and Safety Authority (NTSA) and the Ministry of Transp

Infrastructure and Urban Developmcnt were opposed to all the proposed amendments to

Natiolal Transport and Safety Authority Act, No. 33 of 2012 on grouuds that-

(i) The proposed antendments did not originate fi'om them;

(ii) They were never consulted or informed of the proposed amendments,

(iii)The proposed amendments ale substautive ir-r natLrre and that the S

Miscellaneous Acts are limited to minor corrections and amendments;

(iv)Tlie proposed amendments have far reaching collsequences and if adopted uld

reverse the tremendous gains achieved by NTSA;

(v) The proposed amendments bring ambiguity as opposed to clarity on the

status, role, futlctions and performance of tlie National Transport and

Autl-rority; and

(vi)The proposed amendments create glaring vacuLll-ns and lacunas as they

transition clauses, should the amendments be aclopted.

l]. Mandate and Membership of the Committee

a) Mandate
The Departrnental Committee on Transport, Public Works and Hor-rsittg is establisl-red under S

Order 216(1) whose mandate, pursuant to tl-re Standir-rg Order 216 (5), is as follows;

investigate, inquire into, and report on all matters relating to the mandate,

ch

the

and

the

AS

ng

a

b

d

activities, administration, operations and

departments;

estimates ol the assigncd Ministries

study the programme and policy objectives of Mirristries and departments an

effectiveness of the implernentation;

study and revicw all legislation referrcd to it;

study, assess and analyze the relativc success of thc Ministries and departments as

by the results obtained as corrlpared with their stated objectives;

investigate and inquire into all matters relating to tlie assigned Ministries and departm

they may deeur necessary, and as niay be rcferred to thcm by the l-lousc;
e
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to vet and report on all appointments where the Constitution or any law requires the National
Assembly to approve, exoept those undel Standing Order 204 (Committee on Appointments);
examine treaties, agreements and conventions;
make reports and recolnmendations to the I-louse as often as possible, including
recommendation of proposed legislation;
make reports and recorunendations to the I-louse as often as possible, including
recommendation of proposed legislation;
consider reports of Commissions and Independent Offices submitted to the House pursuant to
the provisions of Article254 of the Constitution; and
examine any questions raised by Members on a matter within its mandate.

Further, the Second Schedule to the Standing Orders mandates the Committee to consider matters
relating to the following subjects:-

f.

(}
b'

h.

J

k.

a)

b)

c)

d)

e)

0

Transport;

Roads;

Public works;
Construction and maintenance of roads, rails and buildings;
Air and seaports; and

Housing. .joq

The State Department of 'Iransport;

The State Department of Infrastructure:
The State Depaftment of l{ousing and Urban Development;
The State Department of Public Works; and

The State Department of Shipping and Maritime Affairs.

In executing this mandate, the Committee oversees various State Departments, namely:

I

ii
iii
iv

b) Membership
l. I-Ion. David Pkosing, M.P.
2. Hon. Moses Kuria, M.P.
3. Ifon. Johnson Manya Naicca, M.P.
4. FIon. David Njuguna Kiaraho, M.P
5. Hon. Peris Pesi Tobiko, M.P.
6. Ilon. Savula Ayub Angatia, M.P.
7. I{on. Samuel Arama, M.P.

Chairpcrson
Vicc Chairperson
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8. I-lorr.
(). FIon.

10. I-lon.

I 1. Hon.

12. FIon.

13. Hon.

14. Hon.

15. LIon.

16. I-lon.

17. Hon.

18. Hon.

19. LIon.

Suleiman Dori Rarnadhani, M.P.

Rigathi Gachagua, M.P.

Ahmed Bashane Gaal, M.P.

Ahmed Abdisalan Ibrahim, M.P.

f)ominic Kipkoech Koskei, M.P.

Gideon Mutemi Mulyungi, M.P.

Kulow Maalim Hassan, M.P.

Mugambi Murwithania Rindikiri, M.P

Rehema Dida Jaldesa, M.P.

Shadrack John Mose, M.P.

Tom Mboya Odege, M.P.

Vincent Kemosi Mogaka, M.P.

C. Consideration of the Statute law (Misccllancous Amendments) Bill, 2018

Hon. Chair,

\
The Statute taw (Miscellaneous Amendments) Bill, 2018 underweut the First reading on I 8tl' April,

and thereafter committed to the Departmental Cornmittee on Transport Public Works and

provided for in the Standing order 127(1) for deliberation.

Pursuant to Article 118(b) and Standing Order 127(3), which require public participation

involvement in the legislative and other business of Parliament and its Cornmittees, a notification

placed in the mainstream print media on 26tl'April,2018 informing the public that the

considering the Statute law (Miscellaneous Amendments) Ilill,20l8 and invited them to su

representation they might have on the Bill.

Hon. Chair,

'fhe Committee held meetings to consider pertinent issues that the Bill was seeking to address.

wofth noting that the Cornmittee received two (2) written nrcmorancla regarding thc Ilill

D. Adoption of the Report

We the members of the Departmental Committce on 'l'ratrsport, l']ublic Works and Ilousing

pursuant to Standing Order 199 adopted tliis Report on thc consideration of the Statute

(Miscellaneous Amendrnents) (No.2) Ilill,20l8 and the Statute law (Miscellaneous Amendments)

ir''\.'i-'ii:alit.ltrrt!'1lw(ir;lisrt'illrti'r)lr\/\1lr(lrl.lrliFtili'1 Iltll, l')Jl

l8

and

was

was

arly

It is

ve

law
Bill,

AS
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20i8. We affix our signatures to affirm our approval and confirm its accuracy, validity and authenticity
today Tuesday lgtl'June, 2018:-

1. Hon. David Pkosing, M.P

Chairperson
2. Hon. Moses Kuria, M.P.

Vice Chairperson

3. I{on. Samuel Arama, M.P.

4. Hon. David Njuguna Kiaraho, M.P

5. Hon. Johnson Manya Naicca, M.P.

6. Hon. Rigathi Gachagua, M.P

7. Hon. Peris Pesi Tobiko, M.P.

Hon. Suleiman Dori Ramadhani, M.P

Hon. Savula Ayub Angatia, M.P.

1 l. Hon. Ahmed Bashane Gaal, M.P

12. I-lon. Dominic Kipkoech Koskei, M.P

13. Hon. Gideon Mutemi Mulyungi, M.P

14. Hon. Kulow Maalim I-Iassan, M.P

15. Hon. Mugambi M. Rindikiri, M.P

16. Hon. Rehema Dida Jaldesa, M.P.

17. Hon. Shadrack John Mose, M.I'

18. Hon. Tom Mboya Odege, M.P

19. Hon. Vincent Kemosi Mogaka, M.P

-'.ir
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)r1 .,.(10. Hon. Ahmed Abdisalan Ibrahim, M.P

\
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I am grateful for the Members of the Committee whose support enabled the Committee to

this task. Special thanks to the Secretariat for their technical support during the compilation
report.

On behalf of the Committee, and pursuant to Standing Order No. 127 (4) of the National Assembly,

my honor and privilege to present the to the I{ouse for consideration and adoption the

Report on the consideration of the Statute law (Miscellaneous Amendments) Bill,20l8 that s

make amendments to the;
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Kenya Roads Board Act, 1999 (1.{o.7 of 1999);

National Construction Authority Act,2011 (No.41 of 2011);

Engineers Act 2011 (No. 43 of 2011); and

The National Transport and Safety Authority Act,2012 (No. 33 of 2012)

SIGNEI)
HON. DAYID PKOSING, CBS, M.P
CHAIRPERSON,
DEPAR'IMENTAL COMMIT'I'EE ON TITANSI'ORT, PUBI,IC WORKS & HOUSING

I ' \\'ll Tlr{) St,rtute I aw (lt4rscr,llanrr)u5 Ai)r.'ndrr{,nt,,l Llrll, .:0'l il

this

the

It is
ttee

to

B



1. Background

I. Committal of the Statute law (Misccllaneous Amendments) Bill, 2018

The Statute law (Miscellaneous Amendments) Bill,2018 underwent first reading on lStl'April,2018 and

thereafter cornmitted to the Departrnenlal Committee on Transport Public Works and Housing as

provided for in the Standing order 121(1).

Pursuant to Article 118(b) and Standing Order 121(3), which require public participation and

involvement in the legislative and other business of Parliament and its Committees, a notification was

placed in the mainstream prir-rt media on 26tl'April, 2018 informing the public that the Committee was

considering the Statute law (Miscellaneous Amendments) Bill, 2018 which sought to amend the

IJousing Act, (Cap 117); the Kenya Ports Authority Act (Cap.391); the Kenya Airporls Authority Act
(Cap.395);the Traffic Act (Cap.403); the Kenya Roads Board Act, 1999 (No.7 of 1999); the National
Construction Authority Act,2011 (No.4l of 20ll); the Engineers Act 2011 Q.{o. 43 of 2011) and the

National Transporl and Safety Authority Act,2012 (No. 33 of 2012).

II. Objective of thc statute law

The Statute law (Miscellaneous Amendtnents) Bill, seeks to make various, wide ranging amendments to

various statutes. The Departrnental Committee on Transport Public Works and Housing was tasked with
scrutinizing amendments to eight statutes.

III. Public Participation

Article ll8(l) (b) of the Constitution provides that "Parliament shall facilitate public participation and

involvement in the legislation and other business of the Parliarnent and its Committees." Standing Order

127(3) of the National Assembly Standing Orders provides tl-rat "the Committee to which a Bill is

comrnitted shall facilitate publio participation and shall take into account the views and

recommendations of the public when the committee makes its report to the House."

Arising from the foregoing the Committees, placed a notification in the two mainstream print media orr

26th Aprrl.2Ol8 inforrning the public that the Cornmittee was considering the Statute law (Miscellaneous

Amendments) BiI1,2078, that seeks to make wide-amendments to various statutes.'fhe Committee was

tasked with sorutinizing amendments to the lollowing statutes;

(a) The I lousing Act, (Cap I l7);

(l
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(b) The Kenya Ports Authority Act (Cap.391);

(c) The Kenya Airporls Authority Act (Cap.395).

(d) The Traffic Act (Cap. 403)
(e) The Kenya Roads Board Act, 1999 (No.7 of 1999).

(f) The National Construction Authority Act,201 1 (No. 41 of 20 I 1).

(g) Tlie Engineers Act 2011 (No.43 of 20ll).
(h) The National Transpofi arid Safety Authority Act, 2012 (No. 33 of 2012).

'fhe Cornmittee received oral subrnissions and writlen fflemoranda fi'om stakcholders;
a) Mr.Kenneth Samoci who had proposed arnendments to the Ilngineers Act,20i 1

things provide that the members of the Enginecrs Board ol'Kenya appointed

Secretary be "elected" as opposed to being "appointed" by the Cabinet Secretary;

b) Mr.Stcphen Kiama as regards the proposed arncndments to the 'fraffic Act, Cap 403 o
definition of "driving test examiners" which had been proposcd to lrc replaced yet the defi
had not been proposed to be deleted and the proposcd amendrncnts to the National Transpo

Safety Authority Act with regards to the removal of the corporate powers of the A
No.33 of2012.

c) The Managing Director of the Kenya Airports Authority on bchalf of the institution
agreeable to the proposed amendments to tl-re Kenya Airports Authority Act (Cap.395).

d) The Acting Executive Director of the National Construction Authority on behalf o

National Transport and Safety Ar,rthority Act, No. 33 of 2012 on grounds that-
(i) 'fhe proposed arnendrnents did not originate fiom thcm;
(ii) They were never consulted or inlormcd of thc proposed amendmerrts,

(iii)The proposed amenclments are substantive in naturc and that thc Statr.rte;

institution was agreeable to the proposed amendments to thc National Construction A
Act, No. 41 of 2011.

c) The Registrar of the Enginccrs Board of Kcnya on behalf oIthe institution was agreeable the

proposed amendments to the Engineers Act 201 1 No. 43 of 2011 .

D The National Housing Corporation was agreeable to the proposed amendments to the Ho
Act, Cap 117.

g) The National Transport and Safcty Authority (NTSA) and the Ministry of Trans rt,
Infrastructure and Urban Dcvelopment were agleeable to all the proposed amendments tlie
Traffic Act, Cap. 403, the same having emanated h'orn themsclves. 'fhey were also in agree

with the membcrs that the proposed amendments to section 8 of tlie 'fraffic Act, Cap. 403 ich
seeks to create the offence and prescribe the penalty on issuance ol'insurance covet' to a p n

who is not tlic registered owner o1'a motor vehicle, ougl-rt to be relooked

h) 'fhe National Transport and Safety Authority (NTSA) and thc Ministry of Tran rt,
Infrastructure and Urban Dcvclopmcnt were opposed to all tl-re proposed amendments

the

tion

and

ty,

was

the

rrty

the
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(iv)Miscellaneous Acts are limited to minor corrections and amendments;
(v) The proposed amendments have far reaching consequences and if adopted would reverse

the tremendous gains achieved by NTSA;
(vi)The proposed amendments bring ambiguity as opposed to clarity on the legal status, role,

functions and performance of the National Transport and Safety Authority; and

(vii) The proposed amendments create glaring vacuums and lacunas as they lack transition
clauses, should the amendments be adopted.

The Committee held several meetings to deliberate on pertinent issues that the Bill was seeking to
addreds.

2. Committee Scrutiny of the proposed amendment to the Statute
The flllowing is a brief scrutiny of the proposed amendment to the statute

TPWH ,'n[ ,,.,u,. Law (Misct-.llaneor-rs Amendnrents) Bill. 2018
11.



COMMITTT
OBSERVAT

E
ONS

Section Proposed

Amendment
Memoranda
from the
public

CommentsStatute

Delete and

substitute therefor
the following new

subsection-

"(2) Tlie

Corporation shall

consist of-
(a) a chairperson

appointed by

the President;
(b) the Principal

Secretary

responsible

for housing
in the

Ministry;
(c) a person

appointed by
the Cabinet

Secretary for
the time
being

responsible

for finance;

and

(d) not less than

five nor more

than sevcn

persons

appointed by

the Cabinet

Secretary for
the tin-re

being

responsible

The National
Ilousing
Corporation
(NHC)
supported the

amendments as

proposed in the

BiII.

Thc proposed

amendment seeks to
introduce the following
changes:

(a) the Chairperson

will be appointed

by the President as

opposed to the

Cabinet Secretary;

(b) the Cabinet

Secretary can

appoint five to

seven members as

opposed to the six
to eight he/she can

currently appoint.

(a) the
Secretar
should
limited
appointi,
maximu
member
under pt
(d);

(b) in ap

member
paragral
the
Secretar

should
regard
minorit,

abinet

be
to
a

of six
only

inting
uI-1 :

Cabinet

have
to

group.

ob

ph

(d),

The

Housing

Act, (Cap

117).

s.3(2)
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for housing,

being

persons who

in his or her

opinion
possess

knowledge of
housing

development

or housing

finance."

The Kenya
Ports

Authority
ct

(Cap.391).

s.62(l) Delete the

expression "Chief
Justice" and

substitute therefor
the words

"Registrar of the

Nairobi Centre

for International
Arbitration
established under

the Nairobi
Centre for
International

Arbitration Act,
2073".

The proposed

amendment seeks to

provide that arbitrators
in disputes under the

Act shall be appointed

by the Registrar of the

Nairobi Centre for
International
Arbitration instead of
the Chief Justice.

This is in order as it
encourages
independence of the
courts and arbitration.

The Committee
accepted the
amendment.

The Kenya

^ irports
authority
Act
(Cap.39s).

s.33( 1) Delete the

expression "Chief
Justice" and

substitute therefor

the words

"Registrar of the

Nairobi Centre

for International
Arbitration
established under

the Nairobi

The Managing
Director of the

Kenya
Airports
Authority
supported the

amendments as

proposed in the

Bill.

The proposed

amendment seeks to
provide that arbitrators
in disputes under the

Act shall be appointed

by the Registrar of the

Nairobi Centre for
International
Arbitration instead of
the Chief Justice.

This is in order as it
encourages
independence of the
courts and arbitration.

The Committee
accepted the
amendment as

proposed.

I{)Wll: The Statut(, Law (Misccllan0oui Arr1rrrdnr{, nl:;) t}ill, 201tJ
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Centre for
International

Arbitration Act,
2013".

The Traffic
Act
(Cap.403)

s.2 Insert

following
definition
proper

alphabetical

sequence -

"authorised
officer" means a
person appointed

as such under

section 3(4).

the

new

in

The National

Transport and

Safety

Authority
(NTSA) and

the Ministry
of Transport,
Infrastructure
and Urban
Devclopment
were agreeable

to all the

proposed

amendments.

Mr. Stephen
Kiama
Section 2 of
the Act
provides that

"driving test

examiner"
means any

person

appointed to be

a driving test

examiner

under

subsection (3)

of section 3;

Currently,
there is no

section 3

(3).The

The proposed

amendment introduces

a new definition in the

Act.

Delete the
"driving
examiner"
interpretation
(section 2) of

The
proposed
of section
"authorised

i t'Wl1 Tllo St,]tut0 Ldw (Mrscl.lldr.ou\ Anrr,,rclrrrPnti) 0rll, l01S
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introdr"rction of
a new section 3

(3) will not

correspond to

the current

definition.
NB. The "term
driving test

examiner" is

found in
section 39 (l).
The Bill
proposes to
delete this
term. If
adopted, it
would be

necessary to
delete this term
from the

interpretation
section.

s.3 Insert the

following new
subsections

immediately after
subsection (2)-

(3) The

Authority may

appoint such

number of
suitably qualified
persons to be

inspectors of
motor vehicles as

it may deem

necessary for
purposes of this

3(4) - (i) rhe
Bill refers to
offices instead

of officers
(typographical

error).

(ii) This
section does

not need to be

inserted as the

Traffic Act,

Cap. 403 is

enforced by
police officers
and the role of
an authorised

The proposed

amendment seeks to
define and provide for
the appointment of
inspectors of motor
vehicles and

designation of
authorised officers by
the NTSA for purposes

of the Act.

This amendment is to
align the 'fraffic Act,
Cap.403 with section
4 of the National
Transport and Safety
Authority Act, 2012
which provides that
the Authority shall
conduct motor
vehicle inspection
and certification.

The

AS

Committee
theaccepted

amendment
proposed.

TPWII: The Slatutc l.aw (Miscellanoor,rs ArreIdll]ent:i) llill, 20l.ti
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Act.
(4) The

Authority may

designate any of
its offices to be

authorised

officers for
purposes of this

Act.

officer of the

Authority
should fall
under the

National
Transporl and

Safety

Authority Act,
2012.
NB. There are

various

amendments

being proposed

to the Traffic
Act, Cap. 403

and the

National
Transport and

Safety

Authority Act,
2012 to link
the two
statutes.

need to

need

icles;

cars b

0\

o

o

s.8 Renumber the

existing provision

as subsection (1)

and insert the

following new

subsection after

the renumbered

subsection (l)-

"(2) Any person

who issues a

motor vehicle

insurance cover to

a person other

than the

The proposed

amendment seeks to
create the offence and

prescribe the penalty on

issuance of insurance

cover to a person who
is not the registered

owner of a motor
vehicle.

(a) There is
distinguis
between
beneficial
and the rr

owner;
(b) There is

distinguis
issue

ownershil
insurance
motor vel

(c) This am

will di
the sale o

hire purcl
part payn

IPWi'l: llr0 St;,)tut0 Law (lr4iscell,rnoous Arrrendrrrcnls) tlill, .l01lt
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registered owner
of the vehicle
commits an

offence and is

liable on

conviction to a

fine not
exceeding three

hundred thousand

shillings or to

imprisonment for
a term not
exceeding two
years for a first
offence, and to a

fine not
exceeding twenty
thousand shillings

rmpnsonment

exceeding
years for
subsequent

offence."

or
for a term not

two
each

The Committee
rejected the
amendment as

proposed.

s.3e(1) Delete the words

"driving test

examiners" and

substitute therefor
the words "the
Authority".

The proposed

amendments

will contradict
the NTSA Act,
2012 as the

Authority is

only given

oversight

responsibility
but not the

responsibility
to conduct

driving test.

NB. This is a

The proposed

amendment seeks to
provide for driving
tests which are

conducted by the

National Transport and

Safety Authority as

opposed to driving test

examiners.

This is in line with
the Committee's
proposal that the
Authority should
limit itself to policy
issues only.

The Committee
accepted the
amendment as

proposed.

TPWH: Ttle Statute Law (Miscellaneous Arncrrrirrents) Uill, 20'18

17



policy and

adrninistrative

issue which the

Ministry
should shed

light on,

s.4s( I ) Insert the words

"or a commercial

vehicle"
immediately after

the words "public
service vehicle".

The proposed

amendment seeks to

create an offence and

provide for the penalty

for driving of a

commercial vehicle,

under any intoxicating
liquor.

This propc
welcome
penalises the
of con
vehicles whi
intoxicated.

The Cc
accepted
amendment
proposed.

sal is
as it
driving

rmercial
e being

mmittee
the

AS

s.s6(l ) Insert at the end

thereof the words

"or as provided

for under the East

African
Community
Vehicle Load

Control Act,
2013.

The proposed

amendment seeks to

recognize loads as

specified by the

manufacturer of the

chassis of a vehicle or
provided for under

Traffic Act and also the

East African
Comrnunity Vehicle
Load Control Act,
2013.

This propc
welcome
standardises 1

that can be

witliin East A

The Cc
accepted
amendment
proposed.

loads
carried
ca.

the

s.57 Insert the

following new

subsection

immediately a

subsection (2)-

"(3) An
authorised officer

(a) The

proposed

subsection

(3) is not

advisable

as it is the

role of the

police to

The proposed

amendrnent seeks to
create an offence and

prescribe penalty for
driving a vehicle which
requires a permit
prescribed under the

Act or the East African

(b) The
"authorir
officer"
introducr
section ,

refers t<

officials:
(c) 'flie Cc

is of tl
that

Iir\\'l-j: TllI Sti]tut(' La!v (ir4isr:l'llaneoui Altlen(liI0nt\) tlill ,:f)1il
t8



may detain a

vehicle carrying
any of the loads

requiring a permit

as prescribed

under this Act or
the East African
Community Load

Control Act,
2013, and which
is found to be

without a permit,

or direct such

vehicle to proceed

to such place as

may be necessary,

taking into
account safety,

health or security,

and the

transporter

owning suclt

vehicle shall be

liable to such fine
or imprisonment

as may be

prescribed."

enforce the

Traffic Act,

Cap. 403

and the

NTSA will
be usurping

the role of
the police.

(b) The issue

of a lack of
permit is

not a safety

issue.

(c) The

provision

that the

vehicle will
be directed

to a place

as may be

necessary

is not

permissible

as vehicles

should

always be

detained at

a police

station

unless a

courl of
law
prescribes

otherwise.

The

President

stated in
January

Community Load
Control Act, 2013
without such a permit.
(a)

officials should
not be allowed to
patrol the roads;

(d) The section
refers to officers
of a "highway
authority" and
there will be
need to
distinguish these
officers from
those of NTSA.

The Proposed
amendment was
rejected by the
Committee

lPWll: The Statuto Law (lt4iscelllnr:ours Anrurrdrrr0nt:;) tlill, 201,!
19



2018 that

traffic
manageme

nt along the

roads

should be

the work of
the police.

NB. There are

various

amendments

being proposed

to the Traffic
Act, Cap. 403

and the

National
Transport and

Safety

Authority Act,
2012 to link
the two

statutes.

s.58 Delete the

expression

"section 55 or
section 56" and

substitute therefor
the expression

"section 55, 56 or

57";

Insert at the end

thereof the words
"or in accordance

with the East

African
Community
Vehicle Load

The proposed

amendment seeks to
include contravention
of section 57 and the

East African
Community Vehicle
Load Control Act, 2013

as provisions which the
penalties under section

58 will apply.

The Bill sh
amended so

reflects thr

words "o
accordance r
East
Community
Load Contrr
2013" shor
inserted be

before the
"shall be guilt

ruld be

that it
t the
'l

'ith the
African
Vehicle
I Act,
ld be
inserted

words
.))

v
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Act,Control
2013.

s.70(58) Delete. The proposed

amendment seeks to

remove the penalty
provided with respect

to violation of traffic
signs prescribing speed

limits on the road by
more than twenty
kilometers per hour.

Penalty for the same is

already provided in
sub-section (5A).

Section 70 (5A) and
(5B) prescribe
different penalties for
the same offence. No
justifiable reasons for
the removal of the
penalty.

The Proposed
amendment was
rejected by the
Committee

s.85 Delete and

substitute therefor
the following ne

section-

85. Driving under

the influence of
drink.
Subject to section

45, any person

who, when

driving or
attempting to

drive or when in
charge of a

vehicle other than

a motor vehicle,
on a road or other

public place, is
under the

influence of drink
or a drug beyond

The proposed

amendment seeks to
give power to the

Cabinet Secretary to
prescribe the limits of
drinks or drugs a driver
of a motor vehicle can

consume.

There is need to:
(a) define drink or

drug more
precisely;

(b) Define who the
relevant Cabinet
Secretary is; and
why it should be
left to the
Cabinet
Secretary to
define the limits.

The Proposed
amendment was
rejected by the
Committee

TPWH: The Statute Law (Miscellaneous Arnendments) Bill. 2018
21



the limits
prescribed by the

Cabinet

Secretary,

commits an

offence and is

liable on

conviction to a

fine not
exceeding one

hundred thousand

shillings or to

imprisonment for
term not
exceeding two
years, or to both.

s.91(1) Insert the

following new

paragraph

immediately after
paragraph (h) -

(i) Causes any

damage to the

road.

Insert the

following new

subsection

immediately after
subsection (2) -

(3) Any person

who contravenes

the provisions of
this section

commits an

offence and is

The proposed

amendment seeks to
create the offence and

prescribe the penalties

for any damage to

roads.

This proposi
order as it
that any dar

the roac

punishable.

The I
amendment
adopted b
Committee

ensures
1S ln

was

to
is

sed
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liable on

conviction to a

fine not

exceeding one

hundred thousand

shillings or to

imprisonment for
a term not
exceeding twelve
months or to both.

s.94 Delete and

substitute therefor
the following new

section-

94. Any person

who contravenes

or fails to comply
with any of the

provisions of this
Part commits an

offence and is

liable on

conviction, where

no other penalty

is specifically
provided, to a fine
not exceeding

twenty thousand

shillings or to

imprisonment for
a term not
exceeding one

year or to both.

The proposed

amendment seeks to
enhance the penalty
provided with respect

to contravention of the
provisions of the Part

from Kshs. 5, 000 to

Kshs. 20, 000 or
imprisonment for a

term not exceeding one

year.

This amendment is in
order as it caters for
instances whereby
the offender cannot
raise the necessary
fine.

The Proposed
amendment was
adopted by the
Committee

s.1 04 Delete and

substitute therefor
the following new

The proposed

amendment seeks to
correct a drafting error

This amendment is in
order as it corrects a

drafting error.

I'PWH Th! Stotut" Law (l\4isccllanr-.ous Arr(:n(lri]cnt:,) Ilill, 20'tu
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section -

104. Any person

who contravenes

or fails to comply
with any

provisions of this

Part commits an

offence and is

liable on

conviction, where

no penalty is

specifically
provided, to a fine
not exceeding

twenty thousand

shillings or
imprisonment for
a term not

exceeding six

months.

as it was not clear

whether the maximum
penalty was Kshs. 10,

000 or Kshs. 20, 000

and also introduce the

provision of
imprisonment for a

term not exceeding six

months.

The
amendment
adopted
Committee

:oposed
was
the

shoul

ne

le

de
pol

bel

s.1 06(l ) Insert the words

"or the East

African
Community

Vehicle Load

Control Act,

2016"
immediately after

the words "this
Act".

The proposed

amendment seeks to
recognize the East

African Community
Vehicle I-oad Control
Act, 2013 witli respect

to contravention of the

provisions of the Act
on removal of vehicles

fi'om the road.

The sectir

sometimes at
police offic,
should be i

further:
(a) to del

time Pr

the ve
be co

aband,

and
(b) to pro

the
officer
not b

the
inspec

The
amendment
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theadopted by
Committee

106 (8) Delete and

substitute therefor
the following new

subsection-

(8) Any person

who fails to
comply with this
section or order
given under

thereunder

commits an

offence and is

liable on

conviction, where

no penalty is

specifically
provided, to a fine
not exceeding

twenty thousand

shillings or
imprisonment for
a term not
exceeding six
months.

The

amendment

prescribe a

penalty

contravention
provisions

section.

proposed

seeks to
general

for
of the

of the

Delete the word
"under" appearing
immediately before
the word
"thereunder" as it is
unnecessary,

The Proposed
amendment was
adopted by the
Committee

The Kenya

.oads

Board Act,

1999 (No,7

of 1999).

s.t2(2) Delete and

substitute therefor
the following new
subsection-

"(2) A person

shall be qualified
for appointment
as the Executive
Director if that
person-

The proposed

amendment seeks to:
(a) widen the

professionals who
may qualify as

Executive

Director;
(b) Prescribe

additional

requirements for

The qualifications for
the Executive
Director should be
the same as those in
the Roads Bill, 2017
which is currently
under consideration
by the Senate.

TPWII: Ihe Statute, Law (Miscellaneor-rs Arnendrlr:nts) Bill, 2018
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(a) holds a

Master's
degree in
finance,

accounting,

law or

engineering

from a

university
recognised in
Kenya;

(b) has

knowledge

and at least

ten years'

experience in
a relevant

field;
(c) has served in

a senior

management

position for a

period of at

least five
years; and

(d) Satisfies the

requirements

of Chapter

Six of the

Constitution.

qualification for
appointment of the

Executive Director
of the Kenya
Roads Board, that

is, a Master's
degree from a

university
recognised in
Kenya and have

served in a senior

management

position for a

period of at least

five years.

i t)V'/H: I he St.,ltute La\,,/ (Mrscellaneotrs Arnendrrrentr,) Dill, .01S
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The

National

Constructi
on

Authority
Act, 20ll
(I.{o. 41 of
20tr).

s.1 8(s) Delete the

expression

"section l4 and

16" and substitute

therefor the

expression

"section 16".

The National
Construction
Authority was

agreeable to all
the proposed

amendments,

The proposed

amendment seeks to

correct a cross-

referencing error.

Section 14 deals with
co-option of members

and establishment of
Committees and is not
applicable to section 18

(5).

The Act shor.rld be
amended to reflect
the change of tenn
from "Minister" to
"Cabinet Secretary".
The Committee
accepted the
amendment.

s.27(3) Insert the words

"under section

26(4)" at the end

thereof.

The proposed

amendment seeks to
correct a drafting error
as the section is
incomplete.

This is in order

The Proposed
amendment was
adopted by the
Committee

s.30(c) Delete

expression

"expression
"Section 3 l "

the The proposed

amendment seeks to
correct a cross-

referencing error.

This is in order

The
Amendment

Proposed

adopted by
Committee

was
the

s.42(2) Delete the

expression

"section 29"
appearing in
paragraph (a) and

substitute therefor
the expression

"section 31".

The proposed

amendment seeks to
correct a cross-

referencing error.

This is in order

The Proposed
amendment was
adopted by the
Committee

The

Engineers

Act 2011

s.23(6) Delete the full
stop at the end

thereof and add

The Bngineers

Board of
Kenya was

The proposed

amendment seeks to
provide for extension

This is in order.
However, it may be
abused by foreign

TPWH: The Statute Law (Miscellaneous Arrt:ndrrritnts) Ilill, 201.8
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io may
nd their
ntry.

roposed
was

' the

the words "and

may approve the

extension of the

renewal of such

registration for
the purpose of
completing the

works referred to
in subsection

(4)".

agreeable to

the proposed

amendment.

Kenneth
Samoei
(a) S. s (g) (i)-

delete the

word

"nominated
t' and

substitute

therefor the

word

"elected";
(b) s. 7 (1) (l)

- delete as

the

provision

contravene

s the

Universitie

s Act,
2012;

(c) s. 7 (1) (o)

- delete the

word
"school of
engineering
t' and

substitute

with the

word
"programm
e". This is
because the

Board

draws

of renewal of
registration of foreign

engineers where works
have not been

completed.

engineers wt
desire to exte
stay in the cor

The P

amendment
adopted b;
Committee

(No. 43 of
2011).

iPWH: The Statute l-aw (Miscellaneous Anrendnlents) Bill, 2Cl1B
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funds from
the

exchequer.

The tund
earmarked

for
establishin

g a school

will be

prudently

utilized in
enhancing

university
facilities.

(d) s. 16 (a)

(iii) - insert

the words

"or any
professiona

I as may be

approved

by the

Board";
(e) S. 46

delete. This
section

contravene

s section

5A of the

Universitie
s Act,2012
and has

rendered

many
govefirmen

t sponsored

students

and

TPWH: e Statute Law (Miscellaneous Alnendments) Bill, 201B
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graduates

in limbo.
This
provision

also

interferes

with the

autonomy

ofa
chartered

university.

NB. These

provisions are

in

contravention

of Standing

Order 133 (5)

which provides

that no

amendment

shall be

permitted to be

moved if the

amendment

deals with a

different
subject matter

or proposes to
unreasonably

or unduly

expand the

subject of the

Bill or is

inappropriate

or is not in
logical

sequence to the

subject matter

TPWH: The Statute Law (lvliscellaneous At]rendilrents) Bill, 201It
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The

National
Transport

and Safety

Authority
Act, 2012

QlIo. 33 of
2012).

of the Bill
s.2 Delete the

definition of the

word "Cabinet

Secretary" and

substitute therefor
the following new

definition -

"Cabinet
Secretary" means

the Cabinet

Secretary for the

time being

responsible for
the Authority.

The National
Transport
and Safefy
Authority
(NTSA) and
the Ministry
of Transport,
Infrastructure
and Urban
Development
were opposed
to all the
proposed
amendments
on grounds that
they did not
originate from
them; they
were never
consulted or
informed; the
proposed
amendments
are substantive
in nature and
that the Statute
Miscellaneous
Acts are
limited to
minor
corrections and
amendments;
the proposed
amendments
have far
reaching
consequences
and if adopted
would reverse
the tremendous
gains achieved
by NTSA;
the proposed

The proposed

amendment seeks to

provide that reference

to the Cabinet
Secretary in the Act
refers to the Cabinet
responsible for the

Authority as opposed to

the Cabinet Secretary

responsible for matters

relating to transport.

The Cabinet
Secretary is
functionally
responsible and
cannot just be
responsible to a

specific body.

The Proposed
amendment was
rejected by the
Committee

TPWH: The Statute Law (Miscell.rneoLrs Ar]1rildnr0nt..,) P,ill, 2018
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amendments
bring
ambiguity as

opposed to
clarity on the
legal status,
role, functions
and
performance of
NTSA; and the
proposed
amendments
create glaring
vacuums and
lacunas as they
lack transition
clauses, should
the
amendments
be adopted.

s.3(2) Delete Mr. Stephen

Kiama
It is not clear

what will
remain of the

Authority if
these

amendments

are

implemented.

The proposed

amendment removes

the body corporate

powers of the

Authority.

The t
amendment
substantive ir

and requires
stakeholder
engagement
should not b
Statute
Miscellaneour
(Amendment)
which is supl
make only
amendments
existing legisl

The I
amendment
rejected b
Committee

roposed
is

, nature
broad

hence
in the

Law

r_.,1

rosed ro
minor

to
ation.

roposed
was
the

The I
amendment
substantive i

roposed
is

r nature

s.5 Delete It is not clear

what will
The

amendment

proposed

seeks to

it)!vll: l-he Statute l-ar,v (Mlscellaneous Aniendrlrents) Bill, 201i]
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happen to the

already

established

offices.

remove the requirement
for the Authority to
have its headquarters in
Nairobi and establish

offices elsewhere in
Kenya.

and requires broad
stakeholder
engagement hence
should not be in the
Statute Law
Miscellaneous
(Amendment) Bill
which is supposed to
make only minor
amendments to
existing legislation.

The Proposed
amendment was
rejected by the
Committee

s.15(l) Delete the word
t'Board" and

substitute therefor
the word "Cabinet
Secretary".

It is not clear

what will be

the role of the

Board in the

recruitment of
the Director-

General.

The proposed

amendment provides
that Director General of
the Authority is to be

appointed by the

Cabinet Secretary as

opposed to the Board.

The Proposed
amendment is
substantive in nature
and requires broad
stakeholder
engagement hence
should not be in the
Statute Law
Miscellaneous
(Amendment) Bill
which is supposed to
make only minor
amendments to
existing legislation.

The Proposed
amendment was
rejected by the
Committee

(3) Delete the word
"Board" and

substitute therefor
the word "Cabinet
Secretary",

This
amendment

does not make

sense.

The amendment does

not make sense as the

Director-General

cannot be an ex fficio
member of the Cabinet

The Proposed
Amendment is
substantive in nature
and requires broad
stakeholder
engagement hence

'l-PWH: 
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in the
Law

mlnor
to

on.

was
the

Bilt
dto

Secretary should not be

Statute
Miscellaneous
(Amendment)
which is supp

make only
amendments
existing legislr

The P

amendment
rejected b1

Committee

3. GeneralObservations

While the Committee deliberated on the Bill, it rnade the following general observations-

i. As regards to the proposed amendments to the Housing Act, Cap ll7, the Committee noted

amendments which seek to provide that arbitrators in disputes under the two statutes

appointed by the Registrar of the Nairobi Centre for Arbitration instead of the Chief J

since it would encourage the independence of the courls in matters arbitration.

iii. As regards to the proposed amendments to the Traffic Act, Cap 403, the Committee noted

(a) The proposed amendments seek to align the Traffic Act, Cap 403 to the N

Transport and Safety Authority Act,No,33 of 2012 since the amendments seek to,

other things define and provide for the appointrnent of inspectors of motor vehi

designate authorized officers by the National 'l'ransport and Safety Authority; and

(b) The proposed amendments seek to recognize the East African Community Load

Act,20l 3 as regards the removal of vehicles frorn the road and also create an offence with

the Cabinet Secretary should appoint a maximum of six members to the Corporation taking into

account the regional and ethnic balance of the people of Kenya, gender, and repres

youths and persons with disabilities.

of

ii. As regards to the proposed arnendments to the Kenya Ports Authority Act, Cap 309 the

Kenya Airports Authority Act, Cap.395, the Committee was agreeable to the

that

sed

be

ng

and

trol
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respect to driving of commercial vehicles while being intoxicated and prescribe a penalty

for the same or in accordance with the East African Community Load Control Act,2013;

As regards to the proposed amendments to the Kenya Roads Board Act, No.7 of 1999, the

Committee noted that the Kenya Roads Bill, 2017 which was at the Senate had similar

amendments on the qualifications of the Executive Director of the Board and had been passed

by the House.

With respect to the proposed amendments to the National Construction Authority Act, No. 4l of

2011, the Committee noted that the amendments were minor amendments seeking to correct

cross-referencing mi stakes.

As regards to the proposed amendments to the Engineers Act, No. 43 of 201l,the Committee

noted that the amendments only seek to provide for the extension of the renewal of registration

of foreign engineers where works have not been completed.

With respect to the proposed amendments to the National Transport and Construction Authority

Act, No.33 of 2012, the Committee observed that the proposed amendments were substantive in

nature seeking to remove the corporate powers of the Authority and to also have its offices and

establish offices elsewhere.

The proposed amendments by Mr. Kenneth Samoei to the Engineers Act, No. 43 of 2011 were

in contravention of Standing Order 133 (5) which provides that no amendment shall be

permitted to be moved if the amendment deals with a different subject matter or proposes to

unreasonably or unduly expand the subject of the Bill or is inappropriate or is not in logical

sequence to the subject matter of the Bill.

4. Committee Recommendations

Having considered the Bill, the Committee recommends that-

i. Section3(2) of the Housing Act, be further amended in paragraph (d) by-

(a) deleting the words "not less than five nor more than seven" and substituting therefor the

words "six"; and

(b) by inserting the following new paragraph immediately after paragraph (d) -

TPWI-1: Thc Statute Law (Miscell.rrrooLrs Arrt rrclrnents) tlill. .1018
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l1l.

iv.

"(h) in appointing the persons under paragraph (d),the Cabinet Secretary shall ensure

(i) It reflects the regional and ethnic diversity of the people of Kenya;

(ii) Not more than two thirds of the members are of the same gender; and

(iii)Youths and persons witl-r disability are represented.

The Traff,rc Act, Cap 403 be further amended in section 2 by deleting the definition of the

"driving test examiner";

The proposed amendment to section 8 of the Traffic Act, Cap 403 be deleted;

The proposed amendment to section 57 of the Traffic Act, Cap 403 be deleted;

The proposed amendment to Section 58 of the Traffic Act, Cap 403 be further

inserting the words "or in accordance with the East African Commercial Vehicle Load

Act,2013" before the words "shall be guilty";

The proposed amendment to section 70 (58) of the Traffic Act, Cap 403 be deleted;

The proposed amendment to section 85 of the Traffic Act, Cap 403 be deleted;

vl.

vii.

viii. The proposed amendment to Section 106 (8) of the Traffic Act, Cap 403 be further

deleting the words "under" appearirrg irnmediately before the word "thereunder"'

lx The proposed amendment to section 12(2) of thc Kenya Roads Board Act, No.7 of I

amended by deleting the word "Master's" appearing in paragraph (a);

x The proposed amendment to section 2 of the National Transport and Sal'ety Authority Act,

of 2012 be deleted;

xl The proposed amendment to section 3(2) of the National Transport and Safety Authority

No.33 of 2012 be deleted;

xu 'Ihe proposed amendment to section 5 of tlic National 'Iransport and Saf'ety Authority Act,

of 2012 be deleted;

xlll 'fhe proposed amendment to section l5(1) of the Natiorral Transport and Safety Authority

No.33 of 2012 be deleted;

xiv. The proposed arnendment to section l5(3) oithe National Transport and Safety Authori

No.33 of 2012 be deleted;

',\ryii ih( 5t ,tutl t..]',\,{\4isct'll;rn,.or:,, r'tr:rt'ril ir,:r:ir) l)rll ,ltl'1,:
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SUBMTI'IED BY:
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l.0lntreduction

The Engineers Board of Kenya (EBK) is a statutory body established under Section 3 (1) of

the Engineers Act 2O1,L and is responsible for the registration of engineers and engineering

firms, regulation of engineering professional services, setting of standards, development

and general practice of engineering.

Other key mandates and functions of the Board include setting of engineering services and

standards, enter and inspect sites where construction, installation, erection, alteration,

renovation, maintenance processing or manufacturing works are in progress for the purpose

of verifying that professional engineering services are being undertaken by qualified and

registered engineers.

2.O Proposal for consideration by the National Assembly with regard to Engineers Act 2011

Engineers Board of Kenya is proposingthe following amendment to the Engineers Act, 2OLL.

Section 23 (6) be amended asfollows:

Delete the fullstop at the end thereof and add the words "and may approve the extension of

the renewal of such registration for the purpose of completing the works referred to in

subsection (4)."

3.O Rationale for miscellaneous amendment

Section 23(4) of the Act provides that "The registration of a person under this section shall

be valid for the period or for the duration of the work specified by the Board"

The amendment seeks to provide clarity on what should happen in an event where a project

will not have been completed during the specified period under section 23(4) above.

4.O Recommendation

Section 23 (6) be amended as follows:

Section 23 (6) be amended asfollows:

Delete the full stop at the end thereof and add the words 'and may approve the extenslon of

the renewal of such registration for the purpose of completing the works referred to in

subsection (4)."

SUBMITTED BY NtcHoLAS M. MUSUN|, REGTSTRAR/CEO EBK

SIGNED:..

DATED: ao{ 6





Kenya Airports Authority

BRIEF ON STAKEHOLDER SUBMISSIONS ON THE STATUTE LAW
(MtscELANEOUS AMENDMENTS) BtLL, 2018 (NATtONAL ASSEMBLY BILLS
NO. 12)

The Authority is to mal<e submissions on amendment of Section 33(l) of the Kenya Airports
Authority Act.

Section 33 ( l) of the Kenya Airports Authority Act is on Compensation and states as follows:-

ln the exercise o[the powers conferred by sections 12, 14, l5 ond 16, the Authority sholl do

os /itt/e domoge os possib,e; ond, where ony Person suffers domoge no oction or suit sholl lie

but he sholl be entitled to such compensotion therefor os moy be ogreed between him ond

the Authority or, in defoult of ogreement, os moy be determined by a single orbitrotor

oppointed by the Chief Justice.

The Amendment Bill in its Memorandum of Objects and Reasons proposes to amend the
Kenya Airports Authority Act to provide that arbitrators in disputes under the Act shall be

appointed by the Registrar of the Nairobi Centre for lnternational Arbitration in place of the
Chief Justice. The Bill intends to do this by amending Section 33(l)as follows:-

De/ete the expression "Chief Justice" Authority Act ond substitute therefor the words

"Registror of the Noirobi Centre for of lnternotionol Arbitrotion estob/ished under the Noirobi

Centre for lnternotionol Arbitrotion Aa, 201 3".

A benefit of the proposed amendment is that there will be improved turnaround time in
resolution of matters referred to arbitration as the process of appointment of arbitrators will
be expedited. This is in view of the Registrar unlilce the Chief Justice largerly handling

arbitration, which is only one out of the many avenues of dispute resolution fora.

Notwithstanding the foregoing, the shortcomings of the proposed amendment are that:-

It fails to tal<e cognizance of the industry specific expertise that is required in resolution of
disputes arising from the Authority exercising its powers under the Act. This is evident in the
proposed amendment's failure to set out the criteria to be employed in appointment of
arbitrators in disputes requiring industry specific expertise such as relevant qualifications and

experience.

There are no timelines set for appointment of arbitrators by the Registrar and conclusion of
the proceedings to ensue thereafter.
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To this end the Authority proposes establishment of Dispute Resolution Tribunal as follows:-

Establishment of Tribunal

( l) There is established a tribunal to be l<nown as

Administrative Review Tribunal which shall consist of-
the Kenya Airports Authority

(a) a Chairperson nominated through a competitive process by the Judicial Service
Commission, who shall be a person qualified for appointment as a Judge of the High
Court of Kenya;

(b) an advocate of the High Court of Kenya nominated by the Law Society of Kenya
through a comPetitive process with l<nowledge, experience and professional
qualifications in aviation law;

(c) two Persons to be recruited through a competitive recruitment process from the
aviation industry who shall have l<nowledge and experience in airport operation
matters; and

(d) one other person recruited competitively and who shall be a holder of such other
qualifications and experience of proven ability in such other fields as the Cabinet
Secretary may deem necessary.

(2) All appointments to the Tribunal shall be done by the Cabinet Secretary by name and
through a Gazette norice.

(3) The members of the Tribunal shall be appointed at different times so that the respective
expiry dates of their terms of office shall fall at different times.

(a) ln appointing members of the Tribunal, regard shall be tal<en to ensure that no more than
two-thirds of the members of the Tribunal shall be of the same gender and that the
chairperson and the vice-chairperson shall not be of the same gender.

Tenure and vacation of office

(l) AmemberoftheTribunal shall holdofficeforatermofthreeyearsbutshall beeligible
for re-appointment for one further term of three years.

(2) The office of a member of the Tribunal shall become vacanr-

(a) at the expiration of three years from the date of his or her appointment;

(b) if he or she accepts any office the holding of which, if he or herwere nora member
of the Tribunal, would give rise to the existence of a conflict of interest with his or
her membership to the Tribunal;

(c) if he or she is removed from membership of the Tribunal by the Cabinet Secretary
upon findings of an inquiry determining his or her failure to discharge the functions of
his or her office (whether arising from infirmity of body or mind or from any other
lavyful cause) or for misbehavior;

(d) if he or she resigns the office of member of rhe Tribunal; or

(e) upon death.

2
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(3) Members of the Tribunal shall be paid allowances approved by the Cabinet Secretary, in

consultation with the Cabinet Secretary for the time being responsible for matters relating to
finance.

Secretary to the Tribunal

(l) The Tribunal shall have a Secretary who shall be a public officer appointed by the Cabinet
Secretary through an open and competitive process.

(2) The Secretary shall hold office on the terms and conditions specified in the letter of
appointment.

(3) The Secretary shall be responsible for the day to day affairs of the Tribunal and shall be

answerable to the Tribunal in performance of his or her functions.

(a) The Secretary shall perform any other functions determined by the Tribunal.

Jurisdiction of the Tribunal

The Tribunal shall have the jurisdiction to hear and determine complaints or appeals arising

from-

(a) exercise of the Authority's powers under Sections I 2 14, I 5 and l6 of the Act;

(b) any exercise of powers to mal<e decisions, but not powers in respect of staff employment,
granted to the Managing Director or the Authority under this Act or regulations made

thereunder.

Proceedings of the Tribunal

(l) The Tribunal shall, upon an appeal made to it in writing, within thirty days after the
occurrence of the event against which a party is dissatisfied, inquire into the matter and mal<e

an award, give directions, mal<e orders or mal<e decisions thereon, and every award, direction,
order or decision made shall be notified by the Tribunal to the parties concerned, the
Authority or any relevant committee thereof, as the case may be.

(2) The Tribunal shall sit at such times and in such places as it may appoint by Gazette Notice.

(3) The proceedings of the Tribunal shall be open to the public save where the Tribunal, for
good cause, otherwise directs.

(4) Except as expressly provided in this Act or any regulations made thereunder, the Tribunal
shall regulate its proceedings as it deems fit.

(5) A person who is party to the proceedings before the Tribunal may appear in person or
be represented by an advocate of the High Court.

Powers of the Tribunal

(l) On hearing of a complaint or an appeal, the Tribunal shall have all the powers to-
(a) summon witnesses, tal<e evidence on oath or affirmation and order the production
of documents; or

(b) summon expert evidence as may be necessary

3
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(2) Where the Tribunal considers it desirable for the purposes of minimising expenses, to
avoid delay or for any special reason, it may receive evidence by affidavit and administer
interrogatories and require the person to whom the interrogatories have been made to
respond.

Awards of the Tribunal

(l) The Tribunal may-

(a) award damages;

(b) confirm, set aside or vary the order or decision in question; or (c) mal<e an order
for the maintenance of the status quo of any matter or activity which is the subject of
a complaint or appeal before it until the complaint or appeal is determined.

(2) The Tribunal shall have power to award the costs of any proceedings before it and direct
that the costs shall be taxed in accordance with any scale prescribed for suics in the High
Court or to award a specific sum as costs.

(3) Where the Tribunal awards costs in an appeal, it shall, on application by the person to
whom the costs are awarded, issue to him or her a certificate stating the amount of the costs.

(4) Every certificate issued under subsection (3) may be filed in the High Court by the person
in whose favour the costs have been awarded and upon being so filed, shall be deemed to be
a decree of the High Court and may be executed as such.

(5) The Chief Justice may mal<e rules governing the mal<ing of appeals and providing for the
fees to be paid, the scale of costs of any such appeal, the procedure ro be followed therein,
and the manner of notifying the parties thereto, and until such rules are made, and subject
thereto, the provisions of the Civil Procedure Act (Cap. 2 l) shall apply.

(6) Upon any appeal to the Tribunal under this section, the status quo of any marter or
activity, which is the sublect of the appeal, shall be maintained until rhe appeal is determined.

(7) All summons, notices or other documents issued under the hand of the Chairperson of
the Tribunal shall be deemed to be issued by the Tribunal.

Appoi ntment of assessors

The Chairperson of the Tribunal, in consultation and with the concurrence of two other
members of the Tribunal, may appoint in writing any person with special sl<ills or l<nowledge
on aviation issues which are the subject matter of any proceedings or inquiry before the
Tribunal to act as assessors in an advisory capacity in any case where it appears to the Tribunal
that such special sl<ills or l<nowledge are required for proper determination of the marter.

Contempt of the Tribunal

Any person who-

(a) fails to attend the Tribunal after being summoned by the Tribunal to do so;

(b) refuses to tal<e oath or affirmation before the Tribunal, or being a public officer refuses ro
produce any article or document when lawfully required to do so by the Tribunal;
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(c) l<nowingly gives false evidence or information which he l<nows to be misleading before the
Tribunal; or

(d) at any sitting of the Tribunal-

(i) wilfully insults any member or officer of the Tribunal; or

(ii) wilfully interrupts the proceedings or commits any concempt of the Tribunal;

(e) fails or neglects to comply with a decision order, direction or notice confirmed by the
Tribunal, commits an offence under this Act and shall be liable, upon conviction, to a fine not
exceeding fifty thousand shillings or imprisonment to a term not exceeding three monrhs, or
to both.

Quorum for Tribunal

For the purposes of hearing and determining any cause or matter under this Act, the
Chairperson and two other members of the Tribunal shall form a quorum.

Disclosure of interest

A member of the Tribunal who has a direct interest in any matter that is the subject of the
proceedings before the Tribunal shall disclose in writing the nature of that interest and shall
not participate in the deliberations of the Tribunal in respect of that matter.

Appeals to the High Court

(l) Any person aggrieved by a decision or order of the Tribunal may, within thirty days of
such decision or order, appeal against such decision or order to the High Court.

(2) A decision or order of the Tribunal shall be enforced forthwith excepr where an appeal

has been lodged or commenced provided that the lodging or commencing of an appeal shall
not on its own, operate as a stay.

(3) Upon the hearing of an appeal under this section, rhe High Court may-

(a) confirm, set aside or vary the decision or order in question;

(b) remit the proceedings to the Tribunal with such instructions for further
consideration, report, proceedings or evidence as the Court may deem fit to give;

(c) exercise any of the powers which could have been exerclsed by the Tribunal in the
proceedings in connection with which the appeal is brought; or

(d) mal<e such other order as it may deem just, including an order as to costs of the
appeal or of earlier proceedings in the marter before the Tribunal.

Appeals to the Court of Appeal

A person aggrieved by the decision or order of the High Court may, within sixty days of that
decision or order, appeal against that decision or order to the Court of Appeal on matter of
law.
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Protection from personal !iability

The Chairperson or any other members of the Tribunal shall not be liable to be sued in a civil
court for an act done or omitted to be done or ordered to be done by them in the discharge

of their duty as members of the Tribunal, whether or not within the limits of their jurisdiction,
provided they, at the time, in good faith, believed themselves to have iurisdiction to do or
order the act complained of, and no officer of the Tribunal or other person bound to execute
the lawful warrants, orders or other process of the Tribunal shall be liable to be sued in any
court for the execution of a warrant, order or process which he would have been bound to
execute if within the jurisdiction of the Tribunal.

STATUS OF THE KAA LEGAL INSTRUMENTS

The Authority is in the process of reviewing its Act to align it to the provisions of the
Constitution, the regulatory frameworl< governing the aviation industry and best practice. The
Draft Bill has been forwarded for the Ministry for concurrence and forwarding to the Office
of the Attorney General for their review and formulation of the final draft.

A loymon's droft of the KAA regulations is being prepared and the same upon finalization shall

be forwarded to the Office of the Attorney General for their review and formulation of the
final draft.

The process of harmonization, consolidation and review of the Authority's rates for Animal

Holding; the Concession Order of 1996; Rental and Building; and Ground Transportation has

commenced. To this end as the Authority prepares the loymon's droft of the regulations as a

matter of prudence it has requested Ministerial approval to submit the proposed rates to the
Committees on Transport, and Delegated Legislation for their deliberation and facilitation of
stakeholder engagement for purposes of Gazettement.

t.
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,-*."-./ Keep our roads safe

NTSA SUBMISSIONS TO THE PROPOSED AMEN ENTS TO THE TRAFFIC ACT CAP 403 . STATUTE
LAW (MISCELLANEOUS ENDMENT) BILL. 2018

Section a(l )(e) of ihe Notionol Tronsport ond Sofety (NTSA) Act ploces the responsibility to
odminister the Troffic Act on NTSA.

Pursuont to this responsibility NTSA proposed ond supports the below listed omendments
which ore contoined in the Miscelloneous Amendment Bill 20iB:-

Seclion
se(1 )

SECTION PROPOSED RATIONALE
Section 45
Prohibition
of drinking
when
driving or in
chorge of
c Public
Service
Vehicle.

Any person who, when driving or in
charge of, or during ony period of
duty in connexion with the driving
of, o public service vehicle, or o
commerciol ce vehicle drinks
ony intoxicoting liquor sholl be
guilty of on offence ond lioble to o
fine not exceeding one hundred
thousond shillings or to
imprisonment for o term not
exceedinq two yeors or to both

lnclusion of commerciol service vehicles
in this section to prohibit them from
driving when consumed ony
intoxicoting liquor.

(l) Driving lesf for fhe purpose of
/his Act sho// be conducted by the
Authoritv.

Driver test exominers cre defined in
section 2 os those persons oppointed
under section 3(3) of the Troffic Act.
However following the enoctment of
The Notionol Tronsport ond Sofety
Authority Act 2012, section 3 wos
omended by deleting section 3(3). This
therefore meons thot there is no
definition of o driver test exominer yet
section 39(l) provides for driving test to
be conducted by them.

Seclion
70(5B).

Deletion of section /0(58).
This Section provides for o
minimum penolty of Ksh 20,000 for

This section hos coused o lot of
confusion os some proponents hove
orgued thot ihe section mecns thot o
person does not commit on offence

t



unless the speed limit is exceedec
more thon 20 kph.

Others including the Authority h

orgued thot this section creote
minimum penolty for those who vio
the speed limit by more thon 20 kph

This confusion hos olso extended to
Judiciory with some courts odopting
minimum penolty interpretotion
others the no offence interpretotion
ln order to clorify this we propose
deletion of Section 70(58).

onyone exceeding the Prescribed
speed limit by more thon 20 kPh.

The inclusion of this section will not ,

ensure thot motor vehicle insuro
covers ore given to the true owner
the vehicle therefore minimizing fr
but olso support the implementotio
section 9 which requires the tronsfe
ownership of vehicles within l4 doys

insert the following new subsection
)-
"(2) Any person who issues o
motor vehicle insuronce cover to o
person other thon the registered
owner of the vehicle commits on
offence ond is lioble on conviction
to o fine not exceeding three
hundred thousond shillings or to
imprisonment f or o term not
exceeding two yeors for o first

offence, ond to o fine not
exceeding tweniy thousond
shillings or imprisonment for o term
not exceeding two yeors for eoch
subsequent offence.

Seclion 8

i. To ensure thot there is no conflict'
section 45 which prohibits
consumption of ony intoxicoting lic

for PSV (ond CSV, if omended).

ii. To support the use of prescribed li

for oll other drivers os provided in
Breotholyzer Rules.

85. Subject to section 45, onY
person who when driving or
ottempting to drive, or when in
chorge of o vehicle. other thon o
motor vehicle, on o rood or other
public ploce is under the influence
of drink or o drug bevond the limits

by the Cobinet
Secretory sholl be guilty of on
offence ond lioble to o fine not
exceeding one hundred thousond
shillings or to imprisonment for o
term not exceeding two yeors or to
both.

prescribed

Section 85
Driving
under
influence
of drink.
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l(eep our roads safe

NATIONAL TRANSPORT AND SAFETY
AUTHORITY

(NTSA)

NTSA MEMORANDUM ON THE STATUTE
LAW (MISCELLANEOUS AMENDMENTS) BILL,

2018



EXECUTIVE SUMMARY.

This memorandum contains the National Transport and Safety Authority's
(NTSA) submissions on the proposed amendments to the National
Transport and Safety Act No 33 of 201,2 contained in the Statute
Miscellaneous Bill 2018.

The Memorandum is divided into the following four parts:-

Part L - Why NTSA was established. This part gives a brief historical
account of the factors that necessitated the formation of NTSA. This
include the need for a strong institutional framework in the management
of the road transport subsector whose management was not only
fragmented but disjointed and uncoordinated prior to the formation of
NTSA.

Pafi2- Achievements of NTSA. This part analyses the achievements NTSA
has accomplished in the 3 years it has been in existence in terms of improved
service delivery, reduction in loss of life through road accidents, enhanced

legislative and regulatory environment and revenue growth for the

government in the road transport subsector.

Part 3 Analysis of the proposed amendments. This part gives a

comprehensive analysis of the proposed amendments and subsequent
implications.

Part 4 - Observations and Recommendations. This part contains NTSA's
observations and recorrunendations to the proposed amendments. This
include the lack of participation or involvement of NTSA in the formulation
of the proposed amendments and the adverse consequences and reversal of

gains made in the road transport subsector attendant to the proposed
amendments. .
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1.0. WHY NTSA WAS ESTABLISHED

Before the formation of the Authority its current functions were split
between several different Government Agencies/institutions as follows:-.

Institutional set u or to NTSA's establishment

The above institutional framework where multiple agencies or institutions
dealt with different aspects of road transport and safety led to a scenario
where the management of the road transport subsector in Kenya was not
only fragmented but disjointed and uncoordinated.

These disjointed and uncoordinated approach to the management of road
transport subsector led to a weak institutional framework resulting in an

unsafe, unreliable and inefficient road transport system in Kenya.

Indeed the Sessional Paper Number 2 of 2012 on Integrated National
Transport Policy identified the institutional framework as was as the main

2 | ir ir ;;,:

FunctionAgency/Institution

Policy formulationMinistry of Transport

Transport licensing and regulationTransport Licensing Board (TLB)

Road safety education, road safety audit,
road safety research and road safety data

National Road Safety Council

Vehicle inspection and certificationNational Police Service (Motor
Vehicle Inspection Unit)

Vehicle registration and driver licensingRoad Transport Departm ent /
Registrar of Motor Vehicles

Collection of Revenue,
registration, Driver licensing.

VehicleKenya Revenue Authority/
Registrar of Motor Vehicles (KRA)

Driver testing and Enforcement of traffic
laws.

National Police Service/Traffic
Police Department

Allocation of pickup and drop off points
and

licensing of taxis

Ministry of Local Government

Infrastructure DevelopmentMinistry of Roads Infrastructure



challenge in the management of the road transport subsector in Kenya and
recognized the need for a single lead agency.

Further the UN Decade of Action (Tl're Moscow Declaration) which Ker-rya

is a party to recomrnended the formation of a lead agency to address Road
Safety challenges.

In recognition of the above, the Ministry of Transport and Infrastructure
(MoTI) engaged various stakeholders including Government, Non-
governmental agencies, Transport operators, Parliamentary comrnittees on

Transport in formulating the bill that was presented in Parliament leading
to the establishment of NTSA via Act. No.33 of 2012 whose main functions
were to:-

(a) advise and make recommendations to the Cabinet Secretary on
matters relating to road transport and safety;
(b) implement policies relating to road transport and safety;
(c) plan, manage and regulate the road transport system in
accordance with the provisions of this AcU
(d) ensure the provision of safe, reliable and efficient road transport
services; and
(e) administer the Traffic Act.

The delinking process from the multiple agencies and institutions was
conclude d in 2077 and NTSA has established itself as the lead agency in the
management of the road sub sector.

The Authority is headquartered in Nairobi with LT regional offices across

the country and a dedicated staff complement of 703 ernployees.
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2.0. ACHIEVEMENTS F NTSA TO DATE

NTSA started its full operations in July 2074. Over the short time of its
existence the Authority has achieved the following;

2.1,. Improved service delivery.

NTSA has drastically improved service delivery to the public by
leveraging on ICT and reengineering established processes in the
following areas:-

a. Motor Vehicle Inspection

Before the formation of NTSA, motorists waited for more than three (3) days
in queues for vehicles to be inspected at the centers. Indeed it was a cofiunon
sight to find numerous vehicles parked for several kilometers outside
inspection centers.

This was mainly due to inefficient processes and a dilapidated motor vehicle
inspection infrastructure where all services were done manually.

NTSA upon delinking embarked on moderni zing the Inspection centers
(Nairobi -Likoni and Mombasa - Miritini inspection centers). Further NTSA
invested in ICT in the management of the inspection process resulting in the
online booking of motor vehicle inspection. Under this system, booking and
payment is done online from the convenience of a motorists'home or office
and the motorist is given the opportunity to choose the date, venue and time
of inspection. This has significantly improved service delivery resulting in
tremendous savings in terms of time and money.

There has also been a significant increase in the number of vehicles

undergoing inspection from one hundred and fifty thousand (150,000)

annually, to three hundred and forty eight thousand (348,000). It is

important to note that the inspection process significantly contributes to the

reduction in road fatalities by assessing the road worthiness of vehicles on

our roads.

Currently NTSA is in the process of rehabilitating and upgrading the other
remaining Inspection centers while it pursues outsourcing of vehicle
inspection services.
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b. Driving Licenses, Motor Vehicle Registration and Licensing Process

Before the inception of NTSA, the process of applying or renewing a driving
licenses, road service licenses and registration of vehicles was time
consuming and cumbersome with drivers, motorist and owners having to
queue all day at KRA banking halls.

Today, the same process hardly takes ten minutes and can be done from the
comfort of the driver's offices or homes. This has greatly improved
efficiency, customer service and ease of doing business.
It is important to note that NTSA inherited outdated systems for registration
and licensing from KRA. These systems were developed in-house and were
easily manipulated without audit trail. In addition, they were not web based

forcing customers to visit KRA Offices for services hence poor service

delivery.

Through the support of the World Bank and ICT Authority, NTSA has

acquired a state of the art system; the Transport Integrated Management
System (TIMS). The system incorporates all functions of NTSA into a single
database. This has transformed the way the Authority interacts with its

customers in terms of access and convenience as the system is web based

and is available 24/7. Further, the Authority has eliminated the need for
cash transactions and minimized human interaction in our processes. The

online platform is cost saving, transparent and accountable.

In addition NTSA is currently rolling out the new generation Driving
License which has the following features: identifying the holder through
biometrics, demerit point system and a payment wallet to facilitate the

payment of instant fines.

In conclusion it is worthwhile to note that NTSA has made tremendous
strides in improving service delivery to the public by having all its services

online and streamlining all processes. This has resulted in increased

efficienc/, improved accessibility to services (the public can access the

services from anywhere and at any time through the ecitzen portal), sealed

revenue leakages and enhanced accountability.
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2.2 Reduction in loss of lives through road accidents.

The burden of road crashes and injuries on Kenya is immense. An estimated
3,000 deaths from road crashes occur annually in Kenya with an estimated
econornic cost of 5.6"h of the GDP-300 billion Kenya shillings annually.

Since its formation NTSA has managed to considerably reduce the loss of
lives through road fatalities. This reduction is directly attributable to the
efforts of NTSA through the following;-

- Implementation of pedestrian safety interventions including the
installation of pedestrian fences (guard rails) along identified High risk
roads in Nairobi. The initiative saw a reduction of pedestrian fatalities by
40%o.

-Enhanced coordination and harmonization of the activities of various Road
safety actors including Government agencies and private sector players
through the development of a National Road Safety Action Plan.

-Provision of strategic leadership and direction in formulation and
implementation of Road Safety Prevention and mitigation Programs in line
with the five pillars of the UN Decade of Action for Road Safety 2011-2020.

-Improved data collection and analysis enabling identification of high risk
roads, drivers, vehicles and times which inform intervention measures and
priority areas for action.

-Development of a new and comprehensive driver training and testing
curriculum. The aim of this curriculum is to professionalize and standardize
the training of drivers for quality hence a positive impact on road safety.

- Establishment and operationalization of the County Transport and Safety
Comrnittees (CTSCs) as provided for in the NTSA Act 201.2. Their primary
role is to oversee the management and regulation of the road transport
system by the Authority at the county level.

-Enhancement of knowledge and public awareness o11 safer road use

through various programs and campaigns targeting all categories of road
users particularly on the highest risk roads through meetings, media
campaigns, Alco-blow operations and spearheading the development of
Road safety incorporation into the new basic education curriculum.
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-Conducting road audits on high risk and newly built to establish the risks
and safety interventions required.

In conclusion it is worthwhile to note that road fatalities have reduced
despite an increase in the risk factors such as vehicle population and road
network.

2.3 Enhanced legal regulation and management of the Road Transport
Subsector.

NTSA has since 2074 developed and caused the enactment of several
statutory instruments to enhance the regulation and management of the
road transport sub sector as detailed below:

REGULATION PURPOSE

NTSA Operation of
Motorcycles Regulations
2014.

This regulation is currently in force an1

2 NTSA Operation of Public
Service Vehicles 201,4.

NTSA Operation of Tourist
Service Vehicles 2015.

Traffic
201.6.

provides a legislative basis for
regulation of operation of motorcyc
and in particular boda boda and tuk tuks

Currently in force and provides
legislative basis for the regulation
operation of public services vehicles. I
introduced the requirements of Sacco'
and body corporates.

Currently in force and its purpose
twofold:-

3

4

To differentiate the operation
tourist service vehicles (TSV) fr
public service vehicles.
To regulate the activities of TSVs

Registration Rules Currently in force and its purpose is
twofold:-

-to introduce and anchor the new
generation number plates in law.

-to introduce and anchor in law the third
license plate sticker (e-sticker).
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5 Traffic Minor Offences 201.6

(Instant fines).
Though enacted, is not operational due to
a pending court case. Its purpose was to
provide a legislative basis for the instant
fines for minor offences.

6 NTSA Operations of
Commercial Service
Vehicles.

Not yet enacted and its purpose is to
provide a legislative basis for the
regulation of the activities of commercial
vehicles.

7 Traffic Driving School and
Instructor Rules.

Currently in force and provides a

legislative basis for the regulation of
driving schools, instructors and driving
licenses.

8 The Motor Vehicle
Inspection Regulations, 2018

Not yet enacted. Its purpose is to provide
a legislative basis for the inspection of all
vehicles and out sourcing of inspection
centers.

9 Revision of Traffic Act The Authority is currently undertaking
an entire overhaul of the Traffic Act Cap
403.

2.4 Increase in Revenue for the Government.

Before NTSA was formed, the total traffic revenue collected by various
government agencies in the road transport sub sector was slightly above
Kshs. 2 Billion. Owing to the introduction and implementation of various
interventions and innovations by NTSA, the revenue has grown to close to
Ksh. 4 Billion which translates to a revenue increase for the Government of
100%.. Of this total amount collected, 27o/o is Appropriation in Aid whilst
73%o is Exchequer revenue.
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3 ANALYSIS OF THE PROPOSED AMENDMENTS

The Statute miscellaneous Bill 2018 proposes to make the following
amendments to the NTSA Act No 31 of 2072 whose effect is as follows:-
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(e) Doing or perfor*i.g all other things or acts for the proper performance of its
functions under this Act which may be lawfully done or performed by a body
corporate.

Proposed amendment.

Delete the whole sectionS(2) of the Act.

Implication.

- The implication of these amendment is to revoke the legal status of the Authority
as a body corporate thereby reducing the Authority to a non-legaI entity that
cannot:-

-sue or be sued.

-own property.

-borrow money.

-enter into contracts.

-do or perform all other thing s or acts for the proper performance of its functions.

-The import of this amendment is to strip NTSA of its legal character. This has
serious legal implications in relation to:-

-all ongoing legal cases.

-all ongoing contracts valued at approximately valued at over 2 billion.

-staff complement of over 700 employees.

-ownership of property including inspection centers, vehicles and other assets
including TIMS system.

- This amendment shall further have the effect of creating a lacuna or vacuum on
the management of the road transport subsector and performance of the functions
of the Authority.

Section proposed to be amended:- Section 5

What the section currently provides

(i)The Headquarters of the Authority shall be in the capital city

Amendment 3.

l0 lPagt:
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The Director-General shall be an ex fficio member of the Board and shall have no
right to vote at any meeting of the Board.

Proposed Amendment.

Delete the word "Board" and substitute therefor the word "Cabinet Secretary"

To read:-

The Director-General shall be an ex fficio member of the Cabinet Secretary and
shall have no right to vote at any meeting of the Cabinet Secretary.

Implication.

This is an absurd amendment as the Director General cannot be an ex-official
member of the Cabinet Secretary and cannot vote at any meeting of the Cabinet
Secretary.

4N TSA OBERSVATIONS AND RECOMMENDATIONS

These proposed amendments did not originate from NTSA.

NTSA was never consulted or informed of the proposed amendments,
the objects and the intention of the amendments despite the fact that
the Authority by virtue of section a (1)(e) of the NTSA Act is charged
with the legal responsibility of administering the Traffic Act.

It is noted that the proposed amendments are substantive in nature
and it is our understanding that amendments as contained in Statue
Miscellaneous Acts are limited to minor corrections or amendments.

Kenya is viewed in the Region (EAC, COMESA, and SADC) as having
the best institutional framework for road transport management
through NTSA. The proposed amendments will potentially lead to
departure from international best practice and the UN Decade of
Action.

The proposed amendments have far reaching consequences as

illustrated and in particular the amendment of section 5(3) and if
adopted would reverse the tremendous gains achieved by NTSA thus
far
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1

2

f)

J

4

5



6. The proposed amendments bring ambiguity as opposed to clarity on
the legal status, role, functions and performance of the Authority.

7. The proposed amendments create glaring vacuums and lacunas as

they lack transition clauses should the amendments be adopted. For
example it is unclear who assumes legal responsibility for the ongoing
legal cases, contracts, assets, liabilities and staff compliment of 703

Kenyans employe dby NTSA.

Based on the above NTSA recommends the rejection of the proposed
miscellaneous amendments to the NTSA Act 2012 in their entirety.
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MINIITE,S OF' THE THIRTY SF],VENTH 7TH) SITTING OF THE DEPARTMENTAL

COMMITTEE ON TRANSPORT. PURI,IC WORKS & HOIISING HEI,D ON

AY lgrH JUNE zo A TH

PROTECTION HOUSE, PARLIAMENT BUILDINGS

MEMBERS PRESENT

1. Hon. David Pkosing

2. Hon. Samuel Arama

3. Hon. Suleiman Dori Ramadhani

4. Hon. Ahmed Abdisalan Ibrahim

5. Hon. Kulow Maalim Hassan

6. Hon. Mugambi Murwithania Rindikiri

7. Hon. Peris Pesi Tobiko

8. Hon. Rehema Dida Jaldesa

9. Hon. Shadrack John Mose

10. Hon. Tom Mboya Odege

11. Hon. Vincent Kemosi Mogaka

12. Hon. Dominic Kipkoech Koskei

i3. Hon. Rigathi Gachagua

14. Hon. David Njuguna Kiaraho

15. Hon. Johnson Manya Naicca

Chairperson

MEMBERS ABSENT WITH APOLOGY

1. Hon. Moses Kuria

2. Hon. Ahmed Bashane Gaal

3. Hon. Gideon Mutemi Mulyungi

MEMBERS ABSENT WITHOUT APOLOGY

1. Hon. Savula Ayub Angatia

Vice Chairperson

1



FRIEND OF THE COMMITTEE

1. Hon. Chris Wamalwa

SECRETARIAT

1. Ms. Chelagat Aaron Tungo

2. Mr. Ahmed Salim A.

3. Ms. Mercy Wanyonyi

4. Mr. James Muguna

5. Mr. Eugine Luteshi

6. Ms. Zainab Wario

7 . Mr. Yezziel Jillo

8. Ms. Noelle Chelagat

IN ATTENDANCE

2. Mr. Nicholas Bodo

3. Mr. Gilber Kibe

4. Mr. Conrad Mochu

5. Mr. Martyn Lunani

MIN No. TPWII l5l/2018:

PREVIOUS SITTINGS

OF

Member for Kimilili

Clerk Assistant II

Clerk Assistant III

Legal CounselII

Research Officer

Audio Officer

Sergeant at arm

Sergeant at arm

Media Relations Officer

Ag. Director, Air Transport

Director General. KCAA

M.D. PR Agency

Chief Investigator of Aircraft Accidents

MIN No. TPWH 150/2018: PRELIMINARIES

The Chairperson called the meeting to order at forty minutes past nine o'clock, with a

from Hon. Sam Arama, MP. The Chairperson informed the Committee that the agenda of

meeting was meeting with Kenya Civil Aviation Authority on the statement by Hon. Chri

Wamalwa on the aircraft crash of 5th June 2018 and adoption of reports on the Statute

(Miscellaneous Amendments) Bill,2018, the Statute Law (Miscellaneous Amendments) Qllo.2

Bill, 2018, the Building Surveyors Bill, 2017 and three delegation reports for visits undertaken

Malaysia, Senegal and South Africa.



The confirmation of the pending minutes of the previous sittings was deferred to Tuesd ay, 26th

June 201 8

MIN No. TPWH lS2l20l8z MEETING WITH THE NYA CIVII, AVIATION

AUTHORITY KCAA) ON THE, AIRCRAF'T CRASH

OF 5TH JUNE 2018

Mr. Nicholas Bodo, who accompanied the Director General of KCAA, read to the Committee a

statement signed by the Cabinet Secretary for Transport, explaining the sequence of events since

the occurrence of the aircraft crash of the flight Reg. 5Y-CAC en route from Kitale to Nairobi,

which was operated by Fly SAX company.

In the statement, the Cabinet Secretary informed the Committee that investigations were

ongoing, and added that the Emergency Locator Transmitter (ELT) was found and was being

examined. It was further reported that the aircraft last underwent an inspection and received a

Certificate of Release into Service (CRS) on 14th May 2Ol8 and was therefore airworthy. In

addition, the aircraft was fitted with a Ground Proximity Warning System (GPWS) and Weather

Radar. The Ministry undertook to update the Committee with more information as and when it

becomes available.

Members, including the Hon. Chris Wamalwa, were not satisfied with the information from the

Ministry. The Committee noted that the government owed the families of the victims and the

country at large a detailed and open explanation on the air crash. While interacting with the

Ministry representatives, it was noted that there were ten pending investigations into the causes

of different air crashes in Kenya and therefore it was important that the matters be brought to a

quick and conclusive closure. The Committee further noted with concern that although the flight

was given clearance to fly at 13000 feet, the crew requested to fly at 11000 feet despite the fact

that the path might not have been favorable to a lower cruise. The Committee also noted that

although the flight was destined for Wilson to Kitale, there was an immediate change to Jomo

Kenyatta International Airport reportedly for the pilot to drop three passengers who were late for

their connecting flight. This information was however subject to verification from the Fly SAX

Company. The Director General of KCAA informed the Committee that change of path is
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MIN No. TPWH 153/2018:

The Report on Statute Law

Committee, having been prop

Mugambi Rindikiri.

5412018:

MIN No. TPWH 155/2018:

The Report on the Building

proposed for adoption by Hon. David Kiharao and seconded by Hon. Rigathi Gachagua.

normal as long as the pilot requested from the air traffic control for any reasons deem proper

the pilot.

The Committee was fuither informed that most of the information spread on both the print

the social media on the accident were untrue but that the relevant govemment and

agencies cannot respond to such because the investigations were ongoing and therefore it
extreme level of restraint considering the sensitivity of the matter.

The Ministry officials were asked to send more information and a preliminary report to

Committee by Thursday,2ltt June 2018. Further, the KCAA was advised to send a request

aircraft operators to ensure they only use pressurized aircrafts in those routes with bad weather

part ofprecautionary and safety steps.

ADOPTI STA

MISCELLANEOUS AMBNDMENTS) BILL, 2018

(Miscellaneous Amendments) Bill, 2018 was adopted by

osed for adoption by Hon. Peris Tobiko and seconded by

RE RT

2018

The Report on Statute Law (Miscellaneous Amendments) Q.Jo. 2) Bill, 2018 was adopted by

Committee, having been proposed for adoption by Hon. Samuel Arama and seconded by

Shadrack Mose.

PTION OF N THE BUILDIN

SURYEYORS BILL" 2018

Surveyors Bill, 2018 was adopted by the Committee, having



MIN No. TPWH 156/2018 ADOPTION OF THE DELEGATION REPORT ON

THE 9TH WORLD URBAN FORUM CWUF9) HELD IN

KUALA LUMPUR, MALAYSIA

The Delegation Report on the 9rH World Urban Forum (WUF9) held in Kuala Lumpur, Malaysia

on February 2018 was adopted by the Committee, having been proposed for adoption by Hon.

Tom Odege and seconded by Hon. Dominic Koskei.

MIN No. TPWH 15712018: OF THE DELEGATION

THE ICAO REGIONAL F'ACII,ITATION (F'AI,)

SEMINAR HELD IN DAKAR SENEGAL

The Delegation Report on the ICAO Regional Facilitation (FAL) Seminar held in Dakar Senegal

on March 20i8 was adopted by the Committee, having been proposed for adoption by Hon.

Rehema Jaldesa and seconded by Hon. Mugambi Rindikiri.

MIN No. TPWH 158/2018: ADOPTION OF THE DELEGATION REPORT ON

THE ICAO REGION SE,MINAR HEI,D IN

JOHANNESBURG. SOUTH AFRICA

The Delegation Report on the ICAO Regional Seminar held in Johannesburg, South Africa on

April 2018 was adopted by the Committee, having been proposed for adoption by Hon. Samuel

Arama and seconded by Hon. Vincent Mogaka.

MIN No. TPWH 159/2018: ADJOURNMENT

There being no other business, the sitting was adjourned at ten minutes past one o'clock. The

next meeting to be held on Thursday, 21't June 2018.

Signed

(Chairperson)
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COMMITTEE ON TRANSPORT. PUBLIC WORKS & HOUSING HELD ON

THURSDAY, I4TH JUNE 2OI8 AT 9.30 A.M. IN 2ND F'LOOR BOARDROOM,

CONTINENTAL HOUSE. PARLIAMENT BUILDINGS

MEMBERS PRESENT

1. Hon. Shadrack John Mose

2. Hon. David Njuguna Kiaraho

3. Hon. Ahmed Abdisalan Ibrahim

4. Hon. Dominic Kipkoech Koskei

5. Hon. Gideon Mutemi Mulyungi

6, Hon. Mugambi Murwithania Rindikiri

7. Hon. Peris Pesi Tobiko

8. Hon. Rehema Dida Jaldesa

9. Hon. Tom Mboya Odege

10. Hon. Vincent Kemosi Mogaka
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MIN No. TPWH 14712018: PRELIMINARIES

The Chairperson called the meeting to order at thirty five minutes past nine o'clock, with a

prayer from Hon. Tom Odege, MP. The Chairperson informed the Committee that the agenda of

the meeting was meeting with different stakeholders on to receive submissions on the Statute

Law (Miscellaneous Amendments) Bill, 2018 and the Statute Law (Miscellaneous Amendments)

O{o.2) Bill, 2018.

MIN No. TPWH l48l20l8z SIiRMISSIONS FROM STAKIiIHOI,DERS ON THE

ATUTE

AMENDMENTS) BILL. 2018 AND THE STATUTE

LAW (MISCELLANEOUS AMENDMENTS) TNO. 2)

BILL.2018

The stakeholders present were welcomed into the meeting. Oral submissions on the Statute Law

(Miscellaneous Amendments) Bill,2018 were received from the Kenya Airports Authority

(KAA), from the Engineers Board of Kenya (EBK), from the National Construction Authority

(NCA), from the National Transport and Safety Authority OITSA), from the National Housing

Corporation, and from the Ministry through the State Department for Housing & Urban

Development and through the State Department for Transport. In their various submissions, the

stakeholders largely agreed with the amendments contained in the Bill except for a few proposals

which the Committee undertook to consider in the final report. Further, the National Transport

and Safety Authority O{TSA) and the Ministry rejected in totality amendments to the National

Transport and Safety Authority Act,2012 on the grounds that both the Ministry and the NTSA

were not consulted on the proposals and if allowed to pass, the amendments will have far-

reaching consequences on the smooth operations of the NTSA'
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Oral submissions on the Statute Law (Miscellaneous Amendments) (I.,lo. 2) Bill, 2018

received from the Ministry with regard to the Urban Areas and Cities Act,2011 and the

had no objections to the proposed amendments since the amendments were pursuant

paragraph 20 and 2l of Part 1 of the Fourth Schedule to the Constitution which provides

housing policy and general principles of land planning and co-ordination of planning by

is a function of the national government. The Committee therefore noted that the propo

amendments seek to ensure that county governments comply with the National

Development Policy.

MIN No. TPWH 149/2018: ADJOURNMENT

There being no other business, the sitting was adjourned at thirty minutes past one o,clock.

next meeting to be held on Tuesday, 19th June 2018.

Signed

(Chairperson)

Date 2qlrb l-*tg

I

a



a

MINUTE,S OF' THE THIRTY F'IRST (3 1ST) SITTING oF. THE DEPARTMENTAL
COMMITTEE ON TRANSPORT. PIIBLIC WORKS & HOUSING HELD ON
TIilrRSDly. tzrH vrAy zota lt 9.so a.M. rN Bou,q. ntN Hotnl. soutH c
NAIROBI

PRESENT

Hon. David Pkosing

Hon. Samuel Arama
Hon. Johnson Manya Naicca
Hon. David Njuguna Kiaraho
Hon. Ahmed Abdisalan Ibrahim
Hon. Dominic Kipkoech Koskei
Hon. Kulow Maalim Hassan

Hon. Mugambi Muwithania Rindikiri
Hon. Peris Pesi Tobiko

Hon. Shadrack John Mose

Hon. Vincent Kemosi Mogaka
Hon. Gideon Mutemi Mulyungi
Hon. Rigathi Gachagua

Chairperson

ABSENT WITH APOLOGY
Hon. Moses Kuria
Hon. Ahmed Bashane Gaal

Hon. Rehema Dida Jaldesa

Hon. Suleiman Dori Ramadhani

Hon. Savula Ayub Angatia

Hon. Tom Mboya Odege

Vice Chairperson

SECRETARIAT
Ms. Chelagat Tungo

Mr. A}med Salim Abdalla
Ms. Emma Essendi

Mr. James Muguna
Mr. Abdinasir Moge
Ms. Zeinab Wario

Mr. Eugine Luteshi

Clerk Assistant II
Clerk Assistant III
Legal Counsel II
Research Officer
Fiscal Analyst

Sergeant-at-arm

Audio Offrce

MIN No. TPWH128|2018: PRELIMINARIES
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The Chairman called the meeting to order at2:45 p.m. The meeting was then opened with a word

of prayer. Members were informed that the agenda of the meeting was to receive a briefing from

the Fiscal Analyst on the budget estimates for the financial year 2018/19 before interrogation of
the main budget for Ministry of Transport, Infrastructure, Housing and Urban Development as

well as its Departments and Agencies.

MIN No. TPWH129/2018: BRIEF ON THB STATUTE LAW MISCELLANEOUS
AMENDMENTS) BILL, 2018

The Legal Counsel took Members through the Brief on the Statute Law (Miscellaneous

Amendments) Bill, 2018, Clause by Clause. While the Committee deliberated on the Bill, it
made the following general observations

1) As regards to the proposed amendments to the Housing Act, Cap 117, the Committed noted

that the Cabinet Secretary should appoint a maximum of six members to the Corporation
taking into account the regional and ethnic balance of the people of Kenya, gender, and

representation of youths and persons with disabilities.

2) As regards to the proposed amendments to the Kenya Ports Authority Act (Cap 309) and

the Kenya Airports Authority Act (Cap.395), the Committee was agreeable to the proposed

amendments which seek to provide that arbitrators in disputes under the two statutes shall

be appointed by the Registrar of the Nairobi Centre for Arbitration instead of the Chief
Justice since it would encourage the independence of the courts in matters arbitration.

3) As regards the proposed amendments to the Traffic Act, Cap 403, the Committee noted

that-
(a) The proposed amendments seek to align the Traffic Act, Cap 403 to the National

Transport and Safety Authority Act,No.33 of 2012 since the amendments seek to,

among other things define and provide for the appointment of inspectors of motor ,

vehicles and designate authorized offrcers by the National Transport and Safety

Authority; and

(b) The proposed amendments seek to recognize the East African Community Load
Control Act,2013 as regards the removal of vehicles from the road and also create

an offence with respect to driving of commercial vehicles while being intoxicated
and prescribe a penalty for the same or in accordance with the the East African
Community Load Control Act,2013;

4) As regards to the proposed amendments to the Kenya Roads Board Act, the Committee

noted that the Kenya Roads 8i11,2017 which was at the Senate had similar amendments on

the qualifications of the Executive Director of the Board and had been passed by the

House.
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i 5) As regards to the proposed amendments to the National Construction Authority Act, the

Committee noted that the amendments were minor amendments seeking to correct cross-

referencing mistakes.

6) As regards to the proposed amendments to the Engineers Act, the Committee noted that the

amendments only seek to provide for the extension of the renewal of registration of foreign
engineers where works have not been completed.

7) With respect to the proposed amendments to the National Transport and Construction

Authority Act, No33 of 2012, the Committee observed that the proposed amendments were

substantive in nature seeking to remove the corporate powers of the Authority and to also

have its offices and establish offrces elsewhere.

8) With regards to the proposed amendments to the Urban Areas and Cities Act, the

Committee observed that the proposals are pusuant to Paragraph 20 and 21of Part 1 of the

Fourth Schedule to the Constitution which provides that housing policy and general

principles of land planning and co-ordination of planning by counties is a function of the

national government. The Committee further noted that the proposed amendments seek to

ensure that county governments comply with the National Urban Development Policy.

9) The proposed amendments by Mr. Kenneth Samoei to the Engineers Act were in
contravention of Standing Order 133 (5) which provides that no amendment shall be

permitted to be moved if the amendment deals with a different subject matter or proposes

to unreasonably or unduly expand the subject of the Bill or is inappropriate or is not in
logical sequence to the subject matter of the Bill.

Having considered the Bill, the Committee made the following recommendations that;-

1) Section 3(2) of the Housing Act, be further amended in paragraph (d) by-
(a) deleting the words "not less than five nor more than seven" and substituting therefor

the words "six"; and

(b) by inserting the following new paragraph immediately after paragraph (d) -
"(tt) in appointing the persons under paragraph (d),the Cabinet Secretary shall

ensure that -
(i) It reflects the regional and ethnic diversity of the people of Kenya;

(ii) Not more than two thirds of the members are of the same gender; and

(iii)Youths and persons with disability are represented.

2) The Traffic Act, Cap 403 be further amended in section 2 by deleting the definition of the

term "driving test examiner";

3)The proposed amendment to section 57 of the Trffic Act, Cap 403 be deleted;

4)The proposed amendment to Section 58 of the Traffic Act, Cap 403 be further amended by

inserting the words "or in accordance with the East African Commercial Vehicle Load Control

Act,2013" before the words "shall be guilty";
5) The proposed amendment to section 70 (58) of the Traffic Act, Cap 403 be deleted;
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6) The proposed amendment to Section 106 (8) of the Traffic Act, Cap 403 be frrther amended

by deleting the words "under" appearing immediately before the word "thereunder";

7) The proposed amendment to section 2 of the National Transport and Safety Authority Act ,

No.33 of 2012 be deleted; The Committee rejected the proposed amendment.

8) The proposed amendment to section 3(2) of the National Transport and Safety Authority Act,
No.33 of 2012 be deleted; The Committee rejected the proposed amendment.

9) The proposed amendment to section 5 of the National Transport and Safety Authority Act ,

No.33 of 2012 be deleted; The Committee rejected the proposed amendment.

10) The proposed amendment to section 15(1) of the National Transport and Safety Authority
Act, No.33 of 2012 be deleted; The Committee rejected the proposed amendment.

11) The proposed amendment to section 15(3) of the National Transport and Safety Authority
Act, No.33 of 2012 be deleted; The Committee rejected the proposed amendment.

MIN No. TPWH130/2018: AI\rY OTIIER BUSINESS

The Committee tasked the secretariat to prepare a draft report on the Statute Law $4iscellaneous
Amendments) Bill, 2018 to be adopted by Members before tabling inthe House.

MIN No. TPWH131/2018: ADJOIJRNMENT

There being no other business to transact, the sitting adjourned at thirry minutes past one o'clock.
The next meeting was scheduled for same day at 2.30 p.m. where the Committee will meet the

accounting officer from State Departrnent of Housing, Urban Development and Public Works.

Signed
(Chairperson)

(
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