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CHAIRPERSON'S FOREWORD

'lhis report details the consideration by the Departmental committee on Defence, lntelligence and

Foreign Relations ol'the Aliicarr Union Convention on Cross-Border Cooperalion (Niamey Convention)'

The Cionvention is a regional agreement aimed at promoting cooperation and integration among African

countries. 'lhc Convcntion was adopted by the 23'd Ordinary Session of the Aliican Union (AU)

Assembly ot'lleads olstate and Government on 27'h June,2014 to steer Afiican states to cooperate

toruards ihe f'ull realization ol'Ihe benetits accruable through cross-border cooperation. The Convention

encourages member states lo develop nrechanisms lbr promoting trade, investment, and economic

.ot,p"ruiion across borders. This includes f'acilitating the movement of goods, services, and capital, as

w.ell as harmonizing trade policies and regulations. In sum, the Convention is aimed at steering Afiican

States lorvards thc realizarion ol'the ob.lectives and principles enshrined in lhe Conslitutive Acl of lhe

Afi.ican l]nion. 2000 and the Ti.edt), csldblishing thc Afric'an Economic Comnunily, l99l .

ln considering the Ctonvenlion. thc Conrnriltee held a total ofthree (3) Sittings. The first sitting was for
..n internal brieting on lhe agreement in order to f'amiliarise with its contents. The second sitting was

reld wirh the Cabinet Secretary tbr rhe Ministry of Foreign and Diaspora Affbirs to apprise Members on

the justiJication lbr the proposed ratification olthe Convention. The third sitting was to consider and

adopt this reporr.

pursuant to Article I I S( I X b) ol the Constilution of' Kenya 20 I 0 on Public Participation and Section 8(3)

of the Treaty Making and Ratitlcation Act. 201 2. the Commitlee placed advertisements in two local

dailies on W"ancs,tuy 2l't June.2023. calling lor submissions of Memoranda on the subject matter. By

the close of rhe dr-udline, the Conlmiltee had not received any Memorandum for or against the

ratiljcalion of thc Convention. Irurther, the Committee engaged various stakeholders who made

submissions on thc Convention. l'lrese rvere the Ministry of Foreign and Diaspora Affairs, the Office of

the Atlorncy-General, thc Kenya Larv Reform Commission, the State Department for East African

Community. and the Ministry ol lnterior and National Administration.

I,laving considered the Convention and arralysed the submissions made, the Committee observed that the

Conui.,tion protnotes constitutional values and objectives and does not in any way allude to an

amendrrent of the Constitution. Further. the Convention does not necessitate changes to Kenya's
'omeslic larvs. llowever. because thc'freaty compels State Parties to collaborate in institutional growth,

..ris may necessitate policl' consideralions or a review of the current legislative framework. This,

horvcyei. has no bearing onlhe country's inlcrests, as the primary goal is to aid in the implementation of
the trealy.

I.urther. it was observed that the Convention imposes a number of obligations on Kenya upon

ratifiqation. For instance. lhc counlry will be required to commil to cross-border cooperation in the

surveying of'boundaries, socioeconomic development of borderlands, promotion of culture and sports

oc.orl bJd"rr, and combaling cross-border crime (border security); encourage, promote and facilitate

inlbrnration and intelligence sharing: comnrunicate rvith the institution in charge of border matters;

harmonize irs domestii larv rvith ihe Convention; submit a report on the measures taken for the

implemcntation of the Convention every two years. Additionally, there is an obligation to Member

States through their various Rcgional Economic Communities (RECs) to eff'ectively coordinate with the

Aliican Llni"on regarding the intplemenlation of cross-border activities within their regions, which will

furthcr the principles ofsubsidiarity and complementarity within the continent.

t,.\(; l. s



The Committee iurther observed that at the time of consideration ol lhc Convention fbr ratiflcation- it

had been signed by nineteen (19) our of the 55 African Countries. Equally. only cight (8) countries had

ratified the-Convention yet lifleen (15) countries rvere required 1o ratify' it lor it to enter into fbrcc.

Further, the Committee observed that in the Eastem Aliican region, countries were closclv rnonitoring

the ratification by Kenya which was likely to trigger ratifications b1' her neighbours'

The Commilee equally noted that there were no tinancial implicalions on Kcnya ralilying the

Convention since the country will be joining thc Convention as a non-contributing membcr slate. 
-fhe

appropriate institutions' regular budgetary projections rvill cover the linancial requirements for

implementing the Convention.

ln addition. the Committee noted that cross-border cooperation greally contributes to the development 01'

the border zones, which tend to be less economically developed. contpared to other areas in a country.

The Convention allows for economic groMh in border are as through the creatiol'l o1' enlploy mcnt

opportunities and infrastructural development. Additionally. thc ('onvention pronlotes econcrtnic

development in terms of trade and cross-border cooperation and is a driver 1br the development of'

infiastructure. trade, transportation, and other sectors in border zones.

Furthermore, it was noted that Kenya had put in place various policy. legislative. and institutional

frameworks for cross-border cooperation. This includes the enactment of the Sccuritl Larvs

(Amendment) Act 2014 that established the Border Control and Operations Coordination Committee

igCOCCl. This Committee lacilitates the borders as bridges under the principles o1'the Atiican Union

Border programme (AUBP) by ensuring that there is cross-borcler develtlptnelrt in an open and secure

environmen-l including faciiitating cross-border trade. Iiqually. therc is the .loint Border

Commissioners/Administrative Committee rvith all the ncighbouring countries which meet regularly to

discuss cross-border matters. including animal health, security issues. and nrainlenance ol'boundary

inlrastructure among others.

Finally, the Committee noted thal the IIAC Protocol on Peace and Sccurity grcatly encourages Membcr

Statcsto implemenr African Union Conventions and other international instruments that promote peace

and security. Kenya has also negotiated, agreed upon. and signed a Menrorandum ol'Understanding

(MOU) on the demarcation and rc-aftrmation of the boundary rvith LJganda, l'anzania, and South

Sudan. The reaf'firmation and demarcation ofthe Kenya/Tanzania border has alrcady begun. with around

238 kilometres of the 760km well on its way to completion.

I,laving reviewed lhe Convention and considered the submissions ntade, the Clommittee rccommcnds

that, p-ursuant to Section 8 of the'I'reaty Making and Ratiflcation Act. 2012. ths llouse adopts this report

und'app.ores the ralification ol'the Aliican Union Convention on Cross-llorder Cooperation (Niamey

Convention).

pursuant to Standing Orders 199(6) and l70A (4) it is my plcasant duty to present toth(r House lhe

Reporl of the Defarrmental Committee on Def'ence. lntelligence and Foreign Relalions on its

consideration ofthe Alrican Union Convention on Cross-Bordcr Cooperalion (Niarney Convcntion).

Hon. Nelson Koech' M.P.
chairperson, Departmental Committce on Defence, Intelligence and Foreign Relations



PART I

I.O PREFACE

l.l Introduction

2

This reporf details the consideration by the Departmenlal Committee on Defence, Intelligence and

Foreign Relations of the Af'rican union convention on cross-Border Cooperation (Niamey

Convention).

The dliican Union Convention on Cross-Border Cooperation (the Niamey Convention) is a regional

agrecrnent aimed at promoting cooperation and integralion among African countries The

c'onrention was adopted by the 23'd Ordinary Session of lhe African Union (AU) Assembly of

l{eads of State and Covemment on 27'r' June, 2014 to gear Afiican states to cooperate towards the

tull realization ofthe benefits accruable thnrugh cross-border cooperation'

4

'l'he Convention focuses on enhancing collaboration in various policy areas related to cross-border

issues. It defines cross-border cooperation as any act or policy aimed at promoting and strengthening

good-neighbourly relations betwecn border populations, territorial communities and administrations

or other stakeholders within the jurisdiction of fwo or more States, including the conclusion of

agreements and arrangements uselul lbr this purpose.

Thc Convention encourages member states to develop mechanisms for promoting trade, investment,

and economic cooperation across borders. This includes facilitating the movement of goods,

servlces. and capital. as well as hamronizing trade policies and regulations'

1.2 Matdate of the Committee

5. 'Ihe Committee is establishcd under the National Assembly Standing Order No. 216. The mandate of
the Cornmittee includes, among others, "lo exomine lreolies, ogreemenls ond convenlions"-

6. The Corrmittee's subject matters are stated in the Second Schedule of the National Assembly

Standing Orders and are as fbllorvs: Def'ence. intelligence, foreign relations, diplomatic and consular

services. intemational boundaries including territorial waters. intemational relations, and veteran

allairs.

1.3 Ovbrsight

7. In executing its mandate, the Committee oversees the following MDAs: The Ministry of Defence'

the Ministry ol li'or(jign and Diaspora Allairs, the State Department fbr East African Community

(EdC) Aflairs, the National Intelligence Service (NIS).

PAC ll r-



1.4 Committee Membership

8. The Departmental Committee on Defence. Intelligence and Foreign Relations was constituted by the

House on 27th October, 2022 and comprises the following Membcrs:

Chairperson
Hon. Koech Nelson, M.P.

Belgut Constituency'
UDA Pertv

Vice-Chairperson
Hon. Maj. (Rtd.) Sheikh Abdullahi Bashir, M.P.

Mandera North Constituencv
UDM P , rtv

Membe rs

Hon. Wanjira Martha Wangari, M.P,
Cilgil Constituency
UDA Party

Hon. Hassan Abdi Yusuf, MP
Kamkunii Constituency
Jubilee Party

Hon. Odhiambo Millie C. Akoth.MP
Suba North Constituency
ODM Party

Hon. Kanchory Elijah Memusi, MP
Kajiado Central Constiluency
ODM Party

Hon. (Dr.) Kasalu Irene Muthoni,MP
Kitui County
WDM.K

Hon. Kirima Moses Nguchine, MP
Imenti Central Constituency
UDA Party

Hon. .loshua Kandie. MP
Baringo Central Constituency
UDA Party

Hon. Krvenya-l lruku Zachary. MI)
Kinangop Constituency
.luhilec Partv

Hon. l,ogova Sloya Clement. MP
Sabatia Constituency
UDA Party

Hon. lkana l"redrick t-usuli. MP
Shinyalu Constituency
ANC Party

llon. Mohamed A. Hussein. MP
Lagdera Cionstituency
ODM Parg'

llon.Tcresia Wanjiru Mrvangi, Ml'
Nominated Mentber
[JDA Partv

Hon. Luyai Caleb Amisi, MP
Saboti Constituency
ODM Party



1.5 Com

9. The

ittee Secretariat

mmittee is facilitated by the following staff

Ms. Clarah Kimeli
Principal Legal Counsel II

Mr. Salat Ali
Principal Serjeant-at-Arms

Ms. Noelle Chelagat
Media Relations Officer I

Mr. Daniel Ominde, PhD
Research Oflicer I

Mr. Dennis Mogare Ogechi
First Clerk AssistanUHead of Secretrriat

Mr. Benard Njeru
Clerk Assistant III

Mr. Edwin Machuki
Fiscal Analyst III

Mr. Lenny Muchangi
Legal Counsel II

Ms. Faith Malala
Public Communications
Officer III

Mr. John Nga'ng'a
Audio Recording OIIicer
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2.0 BACKGROUND TO
COOPERATION

PART II

THE AFRICAN UNION CONVENTION ON CROSS BORDER

2,1 Background to the African Union

10. The African Union (AU) is a continental body consisting of the 55 member states that make up the

countries of the African Continent. It was officially launched in 2002 as a successor to the

Organisation of African Unity (OAU, 1963-1999). The decision to re-launch Africa's pan-African

organization was the outcome ofa consensus by African leaders that in order to realize Afiica's

potential, there was a need to refocus attention from the fight tbr decolonizalion and ridding the

continent of apartheid. which had been the focus of the OALJ, towards increased cooperation and

integration of African states to drive Africa's growth and economic development.l

I l. The AU is guided by its vision ofl"An Integrated, Prosperous and Peacef'ul Afiica, driven by its orvn

citizens and representing a dynamic force in the global arena." The Constitutive Act ofthe African

Union and the Protocol on Amendments to the Constitutive Act ol the African ljnion lav out thc

aims of the AU.2

2.2 Trerty Making in Kenya

12. A(icle 2(5) ofthe Constitution of Kenya, 2010 provides that lhe general rules of intemational law

shall form part ofthe law olKenya while Article 2(6) ofthe Constitution provides that any treaty or

convention ratified by Kenya shall form part ofthe law of Kenya under this Constitution.

13. The Treaty Making and Ratification Act, No. 45 of 2012 was enacted by the National Assembly to

give effect to Article 2(6) of the Constitution. The Act governs the making and ralilication of
treaties in Kenya. Indeed, Section 2 of the Act defines a trcaty as an "international agreement

concluded between States in written lbrm and govemed by international law. whether embodied in a

single instrument or in two or more related instruments and whatevcr its particular designation and

includes a convention".

14 Under the Act, the responsibility of initiating the treaty making process, negotiating and ratifying a

Treaty lies with the Executive. In making this decision, the Executive ought to be guided by Section

5(2);fthe Acr which provides the considerations that must be fbllowed including: the need that the

new treaty is to meet; the existing legal regime, including the extent of its applicability to the

perceived problem; the probability of reaching the required measure of agreement on the solution

aimed for;'any relevant iegislative efforts related to the perceived problem; the optimal lbrm fbr the

proposed treaty; the likelihood that the proposed treaty shall be accepled by a suflicient number of
itates, where the treaty is multilateral; the anticipated time schedule lbr completing the treaty-

making process; the expected costs of formulating and adopting the treaty to Kenya; and in

fo.muiating treaties relating to technical or scientific problems: whether extensive scientific studies

o, ."r.ur"li have been carried out to determine the parameters of the problem and the lines of
potential solutions.

:-1exl= lteor20A liicrm%20t Jnio ?{xAl I)r'f'20is.o I lqn::l( o,/n2l) |96i9i .) I) 1990I African Union. httos://au.i nl,/en-/overv icrrC
r Ibid

Report ofthe Depart entol Comnittee oh l)eIence. htelligance dnd ['ortign Rektlirtns on its tutsiderQlion ol th.' 4.liican I'nion t,.\1, i r0



15. Alrhough initiation of the rreaty making process is the role of the Executive, Parliament as the

leuislative arm decides rvhether a '['reaty shall fbrm part of the law of Kenya upon which the treaty

.,in1"1 in,o firrce. This [lorvs f'rom Arricle 94(5) of the Constitution which provides that "no person

or body. other than Parliament. has the power lo make provision having the lbrce of law in Kenya

except under aulhority conf'erred by this Constitution or by legislation"'

16. Afler the l'reaty has been approved by the National Assembly, it therefore becomes binding upon

fi.nyi and Kenya cannot in;oke the piovisions of its domestic law to justifu any failure 1o perform

its obligations under a treary ralifieA by it. According to the Vienna Convention on the Law of
Treaties. 1969 rvhich govems the making and raliflcation of treaties intemationally' a lreaty

becomes binding on a state upon ratillcation.

I 7. Section 2 of the Trealy Making and Ratiflcation Act defines ratification as the "the intemational act

by which the State signilies iti consent to be bound by a treaty and includes acceptance, approval

and acccssion where the treaty so pnrvides".

18. Undef section 7 of the Act, where the Govemment intends to ratify a treaty, the Cabinet Secretary

of the relevant State Departmetrt shall. in consultalion with the Attomey-General, submit to the

cabinet thc treaty, Iogether with a mcmorandum lbr consideration and adoption.

19. Section 8 ofthe Act provides fbr tho consideration of Treaties by Parliament' Upon approval ofa
Treat! by Cabinet. the relevant Cabinet Secretary is obligated to submit the Treaty together with a

memorandum on the '['realy to the Speaker of the National Assembly for tabling pursuant to the

Standing Orders. The relevant parliarnentary Committee in the National Assembly is then tasked

with consideration of the -freaty and shall ensure public participation in the ratification process in

accorclance with the laid down parliarnenlary procedures. (Section 8(3) ofthe Act)'

2,3 Background to the Niamey Convention

20. Natiqnal security is thc protection against intemal and extemal threats to Kenya's territorial

integlity and sovereignty, its peoplc, their rights, tieedoms, property, peace, stability and prosperity,

an,l-other national interests.r Article 238(2) (b) of the Constitution enjoins the govemment to

promote and guarantce the national security in compliance with the law. ln this regard, Kenya has

endeavoured io pu.tner rvith other states in various aspects in Africa. For instance, Kenya is

enjoiped under Anicle 5( l) ol the EAC Treaty to adhere to the EAC policies and programmes

aime! at widening and deepening co-operation among the Partner States in political, economic,

social and cultural flelds.

2l . Further. Arricle I 5 l( I ) of the EAC 'l'reaty provides tbr the conclusion of any Protocols as may be

nccc$sary in eaclt arca ol' co-operation which shall spell out the objectives and scope o1, and

instit[ti.inal mechanisnrs fbr co-operation and integration. In this regard, the EAC has adopted the

prolocol on peace and Security icquiring the Partner States to cooperate in peace and security

matters and collaborale rvith internalional and regional organizations Io promote peace and security

in the region.

' (i,n\lilul i,rn ,rl' Kurr] iL Arl l.llttl)
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22. lt is on the foregoing basis that Kenya is seekinS to accede kr the A/i'ican ('ont'enlion on ('tos's-

Border Coopeitio; (he Niamay Com'an ior), a regional agreement aimed at p1)moting

cooperation and integration ,.ong Af.i"un countries. The Convintion rvas adopted by the 23'd

Ordinary Session olthe AU Assembly olthe Heads of State and Govemment on 27th June.20l4 to

gear African States to cooperate lowards the full realization ol'the benefits accruable through cross-

border cooperation.

23. The Niamey Convention focuses on enhancing collaboration in various policy areas related to cross-

border issues.a It defines cross-border cooperation as any act or policy aimed at promoting and

strengthening good-neighbourly relations between border populations. territorial colnnrunilies and

administrations or other stakeholders rvithin the .iurisdiction of trvo or more Slates. including the

conclusion ofagreements and arrangements useful tbr this purposc.

24. The Niamey Convention is aimed at steering Afiican States towards the realization ofthe objcctives

and principles enshrined in the Constitutive Acl o.f the A/iic'un Union, 2000 and lhe I'reaty

establishing the African Economic (ommunils" l99l ' among thom being:

a) the afllrmation of a common identity and the process of attainment ol Af'rican unity and the

provision of a unique framework for the collective action in Aliica and its relations rvith the rest

of the world:
b) taking up multifaceted challenges that conlront the Afiican contincnt and people in light of

social. economic and political challenges taking place in the world:
implementation of the Treaty establishing the Aliican Economic Communit}' in order lo promole

the socio-economic development of Afiica and to ellectivcly face the challenges posed by

globalization;
the co.rnon vision ofa united Aliica and thc need to build partnership between govenlments

and all segments of civil society in order to strengthen solidarity and cohesion among Atiican
people:
ih"'fu.f thrt the scourge of conflict in Aliica constitutes a major impediment to the socio-

economic development ofthe continent and ofthe need to promote peace. security and stability

as a prerequisite lor the implementation of Afiican developme nt and integrationl

promote and protect human and peoples' rights. consolidatc democratic institutions and culture-

and to ensure good govemance and the rule of lawl

take all necessary measures to strengthen Afiica's common institutions and provide them wilh

the necessary powers and resourccs to enable the discharge lheir mandate.

c)

d)

2.4 Outline of the Niamey Convention

25. The preamble affirms the need lor a legal liamework for cross-border cooperalioll rvhich rvould

accelerate integration in A liica.

e)

c)

0

26. Article I comprises the various definitions applying to the convcntion including:

(a) Border progrurnme means the African Union Border Programme as dellned in the Declarations

adopted b/the Conference of African Ministries in charge of Border lssues. held in Addis

nUaUa, on 7 June 2OO7 and 25 March 2010 in Niamey. on 17 May 2012 and subsequently

endorsed by the Executive Council ofthe Afiican Unionl and



(b) cross-border cooperation means any act or policy aimed at promoting and strenglhening good
' ' 

nuighborrly relations between border populaiions, territorial communities and administrations or

othlr stakeholders rvithin the .iurisdiition of two or more States including the conclusion of

agreements and arrangemenls uset'ul for this purpose'

27. erticle 2 outlines lhe objcctives of the Convention rvhich include: promote cross-borde-r cooperation

at local, sub-regional and regional levels; seize the opportunities arising from shared borders and

addrgss the relat-ed challengei f'u.ilitut. rhe delimitation, demarcation and reaffirmation ol interstate

border in conlbrmity with-mechanism agreed upon by the parties concemed; facilitate the peaceful

resol[tion of border disputes; ensure efllcienl and effective integrated border management;

irontfirr* border areas into catalysts lbr grouth, socio-economic and political integration of the

continent: and promote pcace and stability ihrough the prevention ofconflicts' the integration ofthe

continent and the deepening ol its unity.

28. Arlible 3 idenrifies the areas of cooperation as follows: mapping and geographical information.-- 
in.traing survey; socio-economic development, including transportation, communication, trade,

agro pasio.ul u.iiriti"r, handicrafls, energy resources, industry, health, sanitation, drinking water,

"ircuiion 
and environmental protcctionl cultural activities and sports; security, espec-ially combating

cross-border crime. terrorism, piracy and other form of crime; de-mining of border areas;

insrltutional development in all areas covered by the prcsent convention, including identification,

lbrmulation and execution ofprojects and programmes; and any other areas agreed upon by the State

Part ies.

29. Article 4 requires State Parties lo solve any legal, administrative, security, cultural or technical

impediment likely to hamper the strengrhening and smooth functioning ofcross-border cooperation.

30. Article 5 provides the sharing ol'inlbrmation and intelligence among State Parties with a view to

facilitating thc performance of'lhe requesting State ol its obligations under the convention.

31. A(icle 6 obligates Stale Parties to communicate to the African Union Commission a list of
competent auth--orities responsible lbr border issues under their domestic law, which shall serve as

fbcal points.

2. Afticle 7 tleals the requirement oldomestication ol-lhe convention by the State Parties;

33. Article 8 provides tbr mechanisms lbr implementation of cross-border cooperation at the level of
stbte parlies including-
(a) slare parties shall commir to apply the provision of the convention and atlain its objectives by
'-estabiishing 

cooperation mechanisms, including legal frameworks; taking into account

domesticatln ofihe provisions ol'the convention in the development of their national policies

and strategiesl and submitting. every two years, a report on the measures taken for the

imolemenlatitln ol' the present c()nvenlion.
(b) aciivities p!.rlaining io .ro5 border cooperation shall be undertaken by local territorial

communities or authorities as detined by the domestic law olState Parties;

(c) the deccntralizecl border territorial adminislration or authorities, established under the domestic

law of State Parties shall exercise their powers. including the conclusion of cooperation

agreements rvith decentralized border territorial administrations or authorities of neighbouring

State I'arties, in confbrmity with the domestic larv of their respective states;

P..\(; t. lJ



(d) state parties may establish Border Consultativc Commiltecs comprising reprcsentatives of'

competent bodies to assist. in an advisory capacity. the border communities and authoritics in the

consideration of cross-border cooperation matters.

34. Article 9 provides for mechanisms for implementation of cross-border cooperation at thc level of
Regional Economic Communities to include:
a) establishing a framework for cooperation with the Regional l]conomic Communities on the

implementation of the Border Programme by requesting the Regional Flconomic Communities lo

encourage member states lo sign, ratify or acceded to the conventiolr; and dcsignate tbcal points

lor coordination, evaluation and monitoring ofthe implem{rnlation ol'the convention.
(b) encouraging the Regional Economic Communities to cstablish Regional Border Consultative

Committees which shall assist in the lbrmulation of policies and activities lbr the promotion of
cross-border cooperation in administrative, cultural, socio-economic and security areas in their
respective regions; prepare road maps outlining the action nccessary for enhancing cross-bordcr

cooperationi coordinate all the activities, as well as the mohilizalion o1'the required means lor
the attainment ofthe ob.iectives stipulated in the convcntion: facilitate dialogue and consultation

between regional and local authorities on either side of'border areas; rscommelrd the adoption of
best practices for the elfective management and administration ol'border areas: exanline the

problems faced by border populations and suggest solutions: and make recommendations on

ways of promoting cross-border activities undertaken by dil)brent entities located rvithin border

areas.

35. Article l0 provides fbr mechanism for implementation ol'cross hordcr coopcration at the continental

level. lt provides that:
a) the Commission shall act as central coordinating struclure tbr thc implementation ol' the

conventioni support state parties in implementing the conventionl coordinale the evaluation of
the implementation of the convention with other appropriate organs ol'the Llnion. the Regional

Economic Communities and compelent national bodies: establish the Continental Border

Consultative Committees; and support the el'forts of the stale parlies lor an cllbctive sharing of
information and intelligence.

(b) the Continental Border Consultative Committec shall advice the conrnrission on cross-border

matters; consider and propose general guidelines to promote cross-border coopcration in

adminislrative, security, socio-economic, cultural and othcr areas: identify priority actions and

resources needed for the implementation ofthese guidelines: promole best praclices relating to

the development of border regionsl and examine problems I'aced by border populations and

propose recommendations.

36. Article I I provides for the establishment of a Border Programmc Fund rvhose resources shall be

provided through voluntary contributions of member slales and miscellancous income. including

donations and grants.

37. Article l2 deals with safeguard provisions.

38. Article l3 deals settlement ofdisputes through direct negoliations between state parties.

39. Article l4 provides fbr signing, ralification or accession olthc conventiorl by memher states:

II



40. Article l5 provides that the convention shall enter into fbrce thirty (30) days after the date ofreceipt' 
"iirr"tir"J"th 

(15,h) instrument ol'ratification by the Chairperson of the Commission of the African

Union.

4l . Article I 6 provides tbr the amendment of the convention'

42. Atticlp l7 provides that thc instruments of ratification or accession shall be deposited with the

Chairperson of the commission of the African Union. A state Party may withdraw from the

conusnrion by giving a rvritten notice of one (l) year in advance to the Chairperson of the

Commission of the Afiican Union.

2.5 Policy Aspects and Implications of the Niamey Convention

43. The li]iamey Convention of'fers more opportunities lbr Kenya to improve the following cross-border

initiatives:

14.'l-radb and Economic Cooperation - The convention encourages member states to develop

mechanisms for prornoting trade, investment, and economic cooperation across borders. This

inclLldes facilifating the_ m,:lvement of goods, services, and capital, as well as harmonizing trade

policies and regulations.'

45. Infrastructure Development - I'he convention emphasizes the importance of developing and

improving cross-border infrastructure, such as transportation networks, 
- 

energy grids, and

teleoommunications syStems. It encourages member states to cooperate in infrastructure planning,

financing. and implementation to enhancJ regional connectivity and economic integration.6

46. Border Managernent and Sccuritl --['hc convention addresses issues related 1o border management'

inclpding cusLms procedures, immigration, and security. lt promotes collaboration among member

statgs to- .nrur" "fll.i.nr 
and secure border crossings while combating transnational crimes,

smuggling, and illegal migration.T

47. Environnrcntal Protection and Natural Resource Management - The convention recognizes the need

tbr joint ellbrls to address environmental challenges and manage shared natural resources. It

"nadrrrg". 
member states lo cooperate on issues such as water management, conservation of

biodiversity. and combating climate change.

4g. SoCial and Cultural Cooperation - l he convention promotes cultural exchanges, social integration,

and peopleto-people inieractions across borders. It encourages member states to collaborate on

issrJes rejatecl to e6ucation, healthcare, tourism, and cultural preservation to foster regional cohesion

and underslanding.s Sirnilarly. cross-border cooperalion will also contribute to the development of
the olien-marginalized border areas and zones. which tend to be less economically developed,

compared Io otlter areas in the country.

'Ihrd
" Ibid-tb

" lhrd
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2.6 Possible Challenges to Implementation of the Niamey Convention

49. While the Niamey Convention aims to loster cooperalion and integration among Aliican countries.

there are some potential pitfalls and challenges associated with its implementation. These include:

50. Limited Implementation Capacity - The convention requires significanl coordination to implernent

its provisions effectively. However, some member slates may lack thc institutional capacity and

technical expertise to fully comply with the convenlion's rcquircments. leadirrg ttl delays or

inelfective implemcntation.

51. Political Will and Commitment - The success of the convention depends on the political $'ill and

commitment of member states to cooperate and address cross-border issues. ln some cases, political

tensions, conflicting interests. or lack oftrust among member states can hinder effective cooperation

and limit the convention's impact.

52. Uneven Regional Integration - 'lhe convention aims to promole regional integration by addressing

cross-border challenges. However. regional integration el'lbrts in Aliica l'ace various hurdles.

including political, economic, and Iogistical barriers. These challenges can undermine thc

convention's goals of seamless cooperation and hinder progress towards grealer regional integration.

53. Border Disputes and Conflicts - Many African countries have unresolved border disputes or

historical conflicts that can hinder cross-border cooperation eflbrts. 'l'hcse disputes can create

tensions and hinder the implementation of tlre convention. as countries may be reluctant to cooperate

on certain issues until border disputes are resolved. Further. to compound the tbregoing challcnges.

there is general lack of dispute resolution mechanisms to resolve socio-economic conllicts, resource-

based conflicts and boundary disputes in Aliica.

54. Varying National Priorities and Policies - Afiican countries have diverse national priorities. policies.

and dJvelopment agendas. This diversity can pose challenges to harmonizing policies and

regulations across borders, particularly when countries have dillbrent levcls ol economic

development, legal frameworks, or policy approaches.

55. Limited Stakeholder Participation - 'l-he success of cross-border cooperation relies on the aclive

involvement and engagement of various stakeholders. including local communilies. civil socicty

organizations, and the private sector. However. the convention may not alrvays provide adequate

michanisms for inclusive stakeholder parlicipation, which can limit the el}'ectivcness and legitimacy

of the cooperation initiatives.
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PART III

3.0 PUBLIC PARTICIPATION/STAKEHOLDER CONSULTATION

3.1 Call for Memoranda from the Public

56. Pursuant to Article ll8(l)(b) ol'the Constitution on Public Participation and Section 8(3) of the
,t'reaiy Making and Ratiflcation Act.20l2,the Committee placed advertisements in two local dailies,

on w"dn".duy 2l'1 Junc, 2023 calling fbr submissions of memoranda on the subject matter. By the

close of the deadlinc, the committee had not received any Memorandum on the Agreement.

57. Irurther, the Committee soughf the viervs ol'the Office ol'the Attorney General, the Ministry of

lnterior and National Administration; and Ministry of East Afiican Community, ASALs and

Regional Development through a letter dated 28'h August, 2023'

3.2 Meeting with the Cabinet Secretary, Ministry of Foreign and Diaspora Affairs

58. On behalf ol the cabinet Secrelary tbr Foreign and Diaspora Affairs, Amb. James waweru, the

Registrar of l'reaties at the Ministry of Foreign and Diaspora Affairs, appeared belbre the

Committee on lOth Augusl. 2023 and brief'ed the Committee as follorvs:

Objectives of the Convention
59. On the objectives of the Converrtion, he stated that the Convention aims to foster cross-border

cooperation and assure peacelul border dispute resolution. lts purpose is to encourage the

devilopment ol borders and the liee llow of people and products through collaborative initiatives

between neighbouring countries. He turther stated that the Niamey Convention establishes a legal

fiamcwork fbr Member States to design and implement cross-border cooperation initiatives. lt is also

a method lbr fbrrnalizing intemational collaboration that other stakeholders might use when

discussing ,'suppo( mechanisrns." Further. he asserted that the Niamey Convention raises the issue

ol'iross-border collaboration as a melhod of institutionalizing cross-border cooperation through the

estdblishment ol'a continentally agreed-upon liamework. such as Joint Border commissioners.

Anplysis of the Problem
00. On the analysis ol'thc problem that the convention intends to cure, he stated that the founding

African leatiers anlicipated the possible hazards that expanding borders would pose to the continent's

peace and security. They established the principle of respecting existing borders fbr the

accomplishrnent ofnational independence during the I't Ordinary Session ofthe Assembly ofHeads

of Etate and Government of the organization ot'Afiican unity (oAU) in cairo in Juty 1964' It is

cor6monly acknowledged that rvell-established border areas, among other things, are accelerators for

economic grou,th, inlrastructure development, the ease of movement of persons and commodities'

the reduction of transnational crimes, the eslablishment of customs, and the enhancement ofpeace

and security within border areas.
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61. He fu(her stated that Africa was yet to t'ully realizc the potential benellts of cross-border

cooperation. The realization has been hampered by obstacles such as political ctlnsideration. cross-

border conllicts, and a lack of clearly dcfined borders. among others'

62. He further noted that there are insufficient struclures across the continent to mecl the consistent

demand for experience-sharing to inspire and replicate efI'ective practices and models being adoptcd

in other countries/regions. Further. the ovcrall lack of dispute rcsolution syslems 1o settle socio-

cultural ethnic conflicts, resource-based conflicts. and boundary disputes. among ntany olhers,

exacerbates the issues faced in borderlands. lle concluded that the Niame)' Convcntion gives the

conlinent a chance to find answers to ditlcultics that have hampcred the economic progress ol'the

Continent's borderlands through regional and bilateral I'rameu'orks. It entails a vision ol' an

interconnected Africa in which borders serve as bridges for pcace. groMh. and development, laying

the groundwork for a growing need for cross-border collaboration

Benefits of Kenya Ratifying the Convention
63. On rhe benefits of Kenya ratifying the Convenlion. he stated that b}' ratif-ving the Convention. Kenya

will benefit from enhanced peace. security and slabilit) rvhile ensuring social and economic

development and assisting in the cfticient implementation of community larvs and regulations.

64. Further, the Convention will aid in the development of marginalizcd zones - Border regions are

typically less economically developed than interior regions. 1'hrough Agreemenls, enrplol'ment. and

development, the Convention enables economic growth at the horder'

65. The convention will also contribute to regional economic development through tradc and cross-

border cooperation - Economic development in tenns ol'Trade and Cross-Border Coopcration is the

driving force behind the development of border zones and the creation ofan environment f'avourable

to the development of infrastructure, trade, transportation. and olher industries. Adopting cconomic

cooperation agreements and developing trade perspectives help to strengthen regional policies and

spatial development.

66. The Convention will trigger resource sharing agreemenls - Many natural resources cross borders.

This could lead to violence in countries that have yet to adequatcly delirnit and denlarcate thcir

borders. The Convention provides an inclusive approach 1o shared natural resource management that

will benefit local communities and boost lhe country's progress'

67. Finally. the Convention will strengthen and develop good neighbourly relations - Rcinforcement and

development of good neighbourly relations among border communilies and authorities t'rom lwo or

more Member States, as well as ratified agreemenls and arrangements required tbr this purpose. We

are a continent ofopportunity, hospitality, and fiiendly relationships. Neighbourly relationships help

ensure the safety of people living on the border.

Justification for the Ratification of the Convention

68. On the justification for the ratification of the Niamey Convention. he stated that the importance of

cross-border cooperation, particularly fbr border communities cannol be underslatcd. lt greatly
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contributes to lhe developmenl of the border area zones, which tend to be less economically

developed, compared to other areas in the county. He t'urther stated that the Convention allows for

economic growth a1 the border through the creation of employment opportunities and infrastructure

development. Additionally, the Convention promotes economic development in terms of trade and

crosr,bor,l", cooperation and is a driver for the development ol inf'rastructure, trade, transportation,

and other sectors in border zones. l'-urthentlore. Kenya had put in place various policy, legislative,

and lnstitutional tiamervorks fbr cross-border cooperation. This includes the enactment of the

Sccutity Larvs (Amendment) Act 2014 that established the Border Control and Operations

Coorrlination Committec (BCOCC).'lhis Committee facilitates the borders as bridges under the

principles ol'the Afiican Union Border Programme (AUBP) by ensuring that there is cross-border

development in an open and secure environment including facilitating cross-border trade; equally,

there is the Joint Border Commissioners/Administrative Committee with all the neighbouring

countries which meet regularly to discuss cross-border matters, including animal health, security

issues. and maintenance of boundary intiastructure among others'

i9. On lhe international plane, the justification fbr the Convention is that it is consistent with the

objectives of the East Aliican Community (EAC), which has adopted and passed various economic

cooperation agreements such as the customs union protocol and the common market protocol These

have contributed to the grovv.th and improvement of the region, particularly the groMh of border

towns such as Namanga, Busia. and Manclera. which has resulted in the creation ol employment

opportunilies and the provisiotr ot'basic amenilies.

70. I.'Lrrther. internationally, the EAC Protocol on Peace and Security greatly encourages Member States

to implentent Aliican Union Conventions and other intemational instruments that promote peace and

,".r.ity; Kenya has also negotiated. agreed upon, and signed a Memorandum of Understanding

(UOUI on rhe demarcation and re-af'firrnation of the boundary with Uganda, Tanzania' and South

Sudan. The reafllrmation and demarcation of the Kenya,/Tanzania border have already begun, with

around 238 kilometres ol'the 760km r'vell on ils way to completion'

7l.ln addition. Kenya has signed a number of bilaleral treaties with bordering nations in order to

provide border people rvith chances fbr improved cooperation and to promote peaceful coexistence

in ord", to irnpiove their livelihoods and socioeconomic conditions. This is being realized through

the establishrnent o1'collaborative pcace committees and the supply of essential social infrastructures

such as schools, rvalering slations. cattle dips, and joint animal vaccination points, among other

things.

72. Whilst Kenya has made cllbrts to promote cross-border cooperation intemally, the ratification of the

Niamey Convention ollLrs morc opportunities for Kenya to improve cross-border initiatives, by

olIering the chance 1o cnhance lhe existing legal framework and mechanisms for cross-border

.nop"rition initiatives; l'orrnalizc thc cooperation between countries that will create a basis for peer

revierv ot'national elJbrts towards intplcmentation of cross-border initiatives; institutionalize cross-

border cooperation through a contine;tally accepted framework' e.g. by the creation of Joint Border

Cofnmissionsi request technical and tlnancial assistance from the African Union and development

partners to accelerale complction of'the delimitation and demarcation of the country's Intemational

i,oundaries. arnong other cross-borcler iniriatives; and enhance the use of the dispute resolution
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mechanisms available within the African Union. especially in the resolution of'an1- boundary

disputes.

73. Since the adoption of the Niamey Convention has been slow on the continent, Kenya's ralilication

will reatlrm the country's commitment to the promotion ol'peace and security, particularl)' in

conflict-prone borderlands. It rvill also provide an opportunitl' lbr Kenya. once thc contincnt's

representative to the United Nations Security Council (UNSC) and a lbrmer member of the Alrican

Union Peace and Security Council (AUPSC). to advocate fbr the respect ol' the principle o{'

subsidiarity through the use ofcontinental dispute resolution mechanisms'

74. On the obligations imposed on Kenya by thc Niamey Convcntion upon ratillcation. hc stated that

Kenya will be required to commit to cross-border cooperation in the surveying of boundaries.

socioeconomic devclopment of borderlands, promotion ot'Culture and sports across borders, and

combating cross-border crime (border security); cooperate f'ully in thc implementation o1'the Border

programme; encourage, promote and facilitate inlbnnation and intelligence sharing; communicate

with the institution in charge of border matters; harmonize its dornestic law with the Convention:

submit a report on the measures taken for the implementation of the Convention every trvo years.

Additionally. there is an obligation to Member States through their various Regional Economic

Communities (RECs) to eff'ectively coordinate r.vith the Aliican Union regarding the implementation

of cross-border activities within their regions which. will f'urrher the principles of subsidiarity and

complementarity within the Continent

75. On the constiturional and legislative implications, he stated that the Convention promotes

constitutional values and objectives and does not alludc to an amendment ol'thc ('onstilution.

Further. the Convention does not necessitate changes to Kenya's domestic lar.vs. llo'uvever' because

the Treaty compels Stare Panies to collaboratc in instituliorral grou4h. this rnay necessitatc policl

considerations or a review ofthe current legislative framervork. This. houever, has no bearing on the

country,s interests, as the primary goal is to aid in the implementation of the treaty.

76. On reservations to the Convention, he assened that thc Treaty is silent on reservations' but there is

no imminent issue that may warrant a declaration or reservation'

77. On financial implications, he stated that Kenya will be joining the Convention as a non-contributing

Member State. The appropriate instirutions' regular budgetary projections will cover 1he flnancial

requirements for implementing the Niamey Convention.

3,3 Submissions from the OIfice of the Attorney-General and Department of .Iustice

7g. Through a letter Ref. AG/CONF/6/B/ I 8i ML.l daled 6th Septernber. 2023. lhe Ollice ol' the

Attomey-General associated itself with the preparation ot'lhc Cabinet Memorandum lbrrvarding lhc

Convention to the Cabinet tbr consideration. The memorandum f'trrmed the basis lbr approval ot'the

Convention by the Cabinet. The Ol'fice indicatcd its concurrence rvith the approval ol'the ratitlcation

ofthe Convention.
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3.4 Submissions from the Kenya Law Reform Commission

79. Throjgh a letrer Rell KLRC/8/64IVOL.1X(25) dated 201h November, 2023 the Commission noted

thar tiri Conuention is tandem with the Kenya's policy, legislative and institutional frameworks' The

Comlnission noted that Kenya's milestones in cross-border cooperation along all its border points

and establishment of Bordei Control and Operations Coordination Committee will be enhanced by

the ralilication of the Convention.

3.5 Subrpissions from the State Department for East African Community

80. Through a

Conrmunity
EAC and re

letter Ret'. ADM/CON[V37lvoL.llll63, the Principal Secretary for East Africa

Atlairs submitted thal the Niamey Convention is in tandem with the Treaty establishing

lated instruments rvhich Kenya had signed and ratitied which includes the Customs

Union Protocol and the Common Market Protocol.

gl. He cited thar Article 124 ofthe East Afiican Community Treaty identifies peace and security as pre-

requlsites to social-econornic development whereby partner states undertake to observe and

"n.or.ug" 
the implementation of the UN, AU and other intemational conventions and treaties on,

among others, peacel'ul relalions among partner states'

82. The Principal Secretary acknorvledged the involvement ot- the state Department with other

stakeholders in the preparation of the Cabiner Memorandum, which f-acilitated Cabinet approval of

the Convenlion.

3.6 Suhmissions by the Ministry of Interior and National Administration

83. The Ministry of lntcrior and National Administration, through a letter Ref. MOINA/SEC 2l3, dated

l5rh Decernber 2023, noted that Kenya had signed several bilateral instruments on Cross-Border

cooferation and the Ministry acceded to the ratillcation ofthe Niamey Convention.
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PART IV
4.0 COMMITTEE OBSERVATIONS

84. Having considered the Convention and analyzed the submissions madc. the Comnlitlee observed as

follows:

l) 'fhe Convention promotes constitutional values and objectives and does not in any rvay allude to

an amendment of the Constitution. Further. the Convention does not necessitate changes to

Kenya's domestic laws. However, because the Treaty compels State Parties to collaboratc' itl

institutional growth, this may necessitate policy considerations.'l'his. however. has no bearinu on

the country's interests, as the primary goal is kl aid in the implementation ot'the treaty.

2) The Convention imposes a number of obligations on Kenya upon ratillcation. For instance. the

country will be required to commit to cross-border cooperation in the surveying ot- boundaries.

socioetonomic development of borderlands, promotion of culture and sports across borders, and

combating cross-bordir crime (border security); encourage, promote and facilitate intbrmation

and inteliigence sharing: communicate rvith the institution in charge ol border malters:

harmonize its domesric law rvith the Convention: submit a report on thc measures taken lbr the

implementation of the Convenlion every two years. Additionalll'. there is an obligation ttr

Member States through their various Regional lrconomic ('omrnunitics (t{UCs) to elfectively

coordinate with the Aliican Union regarding the implementation olcross-border activities wilhin

their regions, which will further the principles of subsidiarity and complemcntarity rvithin the

Continent.

3) -l-he Niamey Convention has been signed by nineteen ( 19) out ()1' thc 55 Al'rican Countries.

Equally, only eight (8) countries had ratilied the convcntion yet litleen (15) countries rvcre

required for it to enter into lbrce. It was f'urlher observed that in the Eastern Atiican region.

countries were closely monitoring the ratification by Kenya. rvhich was likely to trigger

ratifications by her neighbours.

4) There are no financial implications on Kenya ratifyinS thc Convention sincc the country rvill be

joining lhe Convention as a non-contributing memher statc. The appropriate institulions'regular

budgetary projections will cover the Ilnancial requiremcnts lbr implementing thc Convcntion.

5) Cross-border cooperation greatly contributes to the development olthe border area zoncs. rvhich

tend to be less economicaily developed. compared to other areas in a country. The Convcntion

allows for economic growth in border areas through the creation o1'employment opportunities

and infrastructural development. Additionally. the Convention promotes economic developmcnt

in terms of trade and cross-border cooperalion and is a driver tilr the developmenl of
infraslructure, trade. transportation' and other sectors in border zones'

6) Kenya had, on its own motion, put in place various policy'. legislativc. and institutional' 
frameworks for cross-border cooperation. This includes the enactment of the Security Laws

(Amendment) Act 2014 thar established the Border Control and operations coordination

dommittee (BCOCC). This Committee facilitates cross-border development in an open and

secure environment including f'acilitating cross-border trade. IJqually, thcre is the Joint Border

Commissioners/Adm inistrative Comrnittee with all the neighbouring countrics rvhich meets



re[ularly to discuss cross-border matters, including animal health, security issues, and

maintenance of boundary inl'rastruclure among others'

7) The Convention is consisrent with the objectives of the East African community (EAC), which

has adopted and passcd various economic cooperation agreements such as the customs union

ptotocol ar.rd the common market protocol. These have contributed to the growth and

improvement of the region. particularly the groMh of border towns such as Namanga, Busia, and

Munderu. 'l'his has resulted in the creation of employment opportunities and the provision of

basic amenities.

8)

e)

The EAC Protocol on Peace and Security greatly encourages Member States to implement

Atiican Union Conventions and other international instruments that promote peace and security.

Il.enya has also negotiated. agreed upon, and signed a Memorandum of Understanding (MOU)

on the demarcation and re-affirmation ofthe boundary with Uganda, Tarzania, and South Sudan.

ihe reat'firmation and demarcation ofthe Kenya/Tanzania border has already begun, with around

238 kilometres of the 760km well on its way to completion.

lhe provisions of National Assembly Standing Order l70A have been fully satisfied in the

consideration of the Convention.
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PART V

5.0 COMMITTEE RECOMMENDATION

85. The Committee, having reviewed the Agreement and considered the submissions made. recommends

THAT

Purruant to section 8 of the Treaty Making and Ratification Act, 2012, the House approves the

Ratification ofthe African Union Convention on Cross-Border Cooperation (Niamey Convention).
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9. 'fhe Hon. Mohan.red Abdikadir Ilussein. M.P

APOLO(;IES

l. Thc Hon. Maj. (Rt<I.) Sheikh Abdullahi Bashir' M'P'
2. 'fhc Hon. Ilassan Abdi Yusuf. M.P

3. 'lhc Hon. l.ogova Sloya Clernent. M.l)
4. Thc Hon. (l)r.) Kasalu Ircnc Muthoni, M.P

5. 'l'hc Hon. Odhiambo Millie (iracc Akoth. MP

6. 'l'hc llon.'l'cresia Waniiru Mrvangi, M.P

IN ATTI,NDANCE

THE NATIONAL ASSEMBLY

- Chairperson

- Vice Chairperson

l. N4r

2. Mr'
3. Mr
.1. Mr
5. Ms
6. Mr

Dennis M. Ogechi
Bcrnard Njcru
Lcnny Muchangi
Salat AIi
Noelle Chclagat
F'red Juma

Clerk Assistant I

Clerk Assistant III
[,cgal Counscl
I)rincipal Ser.leanGat-Arms
Media rclations Otllcer
lntern

AGENDA
l. Prclinrinarics - I)ra1'crs. Adoption of'the Agenda

2. Confintration ol'minutcs of previous nleeling

ii. Report writing on the consitleration of the ratification of the African Union

Convcntion on the Cross-IJorder Coopcration (Niamey Convention)'

4. Any Other Business

5. Adlournnrcnt/Date of ths next Sitting
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The meeting was called to order at 10:05 a.m. and prayer was said. The agenda was

unanimously' adopted, having been proposed by Hon. wanjira Martha wangari. M.P. and

seconded Uy tton. Kirima Moses Nguchine, M.P., as consideration and adoption o1'report thc

following Reports:
a) A report on the consideration ofthe ratitjcation ofthe Afiican [Jnion Convention on the

Cross-Border Cooperation (Niamey Convention)' and

b; A Report on the p;rticipalion in the Diasporu Mobile ('onsular Serviccs (M('S) cxercisc in

Japan from 2O'h lo 27'h Novcmber 2023

MIN.NO. DDC tDtFR/32t2024:

MIN.NO. DDc/rilFR103412024:

PRELIMINARIES

CONFIRMATION OF MINUTES OF
PREVIOUS SITTINGS

CONSIDERATION AND ADOPTION
OF REPORT ON THE
CONSIDERATION OF THE
RATIFICATION OF THE AFRICAN
UNION CONVENTION ON THE
CROSS-BORDER COOPERATION
(NIAMEY CONVENTION).

MIN.NO. DD IFR/033 24,:

Conlirmation of minutes olthe previous meetings u'as del'erred to a latcr date

The report on consideration ofthe ratillcation ol'the Alrican ljnion Convcnlion on the Cross-

Bordei Cooperation (Niamey Convention) was adopted having been proposcd by Hon. wanjira

Martha Wangari. M.P and seconded by FIon. Mohamed Abdikadir Ilussein. M P

It was adopted with the lbllowing observations and recommendations:

OBSERVATIONS
llaving considered the Convention and analyzed the subnrissions madc. tl.re Comnrittee

observed as follows:
l. The Convention promotes constitutional valucs and objectives and does not in an)' wa)'

allude 1o an amcndment ofthe Constitution. Furthcr. the Convcntion does not necessitatc

changes to Kenya's domestic laws. ljowever, because lhe'l'reaty compcls State Parlics k)

collaborate in institutional growrh. this nray necessitatc policy considerations or a rer ieu

of the current legislative framework. l'his, however. has no bearing on lhe oountry's

interests, as the primary goal is to aid in the implementation of the treaty'

2. The Convention imposes a number ofobligations on Kenya upon ratillcation. For inslance.

the country will bJ required to commit to cross-bordcr cooperation in the survcying ol'

boundaries. socioeconomic development of borderlands, promolion of culture and sports

across borders, and combating cross-border crime (border securitl'): encourage. promotc

and facilitate infbrmation and intelligence sharingi comnrunicate with the institution in

charge olborder mattersi harmonize its domestic law with the Convention: submit a report

on the measures taken for the implementation of the Convenlion every I\\'o years.

Additionally. there is an obligation to Member States through their various Regional

Economic iommuniries (RECs) to eff'ectively coordinatc with the Atiican [Jnion regarding

the implementation of cross-border activities within the ir regions. which will further the

principles of subsidiarity and complementarity within the Contincnl'

3. ihe tJ'iamey Convention has been signed by nineteen ( l9) out ofthe 55 Afiican Countries.

Equally. only eight (8) countries had ratified the Convention yet fifieen ( I 5) countries were

requi."a for it to-enter info force. It was further observed that in the Eastern Aliican region.
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countrics were closely monitoring the ratification by Kenya, which was likely to lrigger

ratifications by her neighbours.
'l'here are no ilnancial implications on Kenya ratitying the Convention since the country

uill be joining the Coni'ention as a non-contributing member state. The appropriate

instirutions, r{ular budgerary projections will cover the flnancial requirements for

irnplernenting th(' Con\ entioll.
Cross-bordeicooperalion grcatly contributes to the development of the border area zones.

which tcnd to be less cconomicilly developed, compared to other areas in a country. The

convention allows lor econonric gro\rth in border areas through the creation ol'

cmployment opportunities and infiastructural development. Additionally, the Convention

pron1ui., economic development in tenns of'trade and cross-border cooperation and is a

rlriver lbr the development of infrastructure. lrade, transportation. and olher seotors in

border zones.
Kenya had. on its own motion. put in place various policy. legislative, and institutional

liamew.orks lbr cross-border cooperalion. This includes the enactment ofthe Security Laws

(Amendment) Act 2014 that cstablished the Border Control and Operations Coordination

i'ommirtee lliCOCC). 'l-his Committec facilitates cross-border development in an open and

secure environment including lacilitating cross-border trade. Equally, there is the Joint

Border commissioners/Administrative committee with all the neighbouring countries

which meets regularly to discuss cross-border matters, including animal health, security

issues, and ntaintenance of boundary inliastructure among others.
'['he Convention is consistenl wilh lhe objeclives of the Easl African Community (EAC),

nhich has adopted and passcd various economic cooperation agreements such as the

customs union protocol on.l lh" Cornn.,on Market Protocol. These have contributed to the

growth and imiroventcnt of'the region, parlicularly the growth ol'border towns such as

ilun,,urgr, Busia. and Mandera. l'his has resulted in the creation of employment

opportunities and the provision of basic amenitics.

f'tri AAC Protocol on Peace and Security greatly encourages Member States to implement

Afiican Union Clonventions and other international instruments that promote peace and

securily. Kenya has also ncgotiared. agreed upon, and signed a Memorandum 
.o1'

LJnderitanding (MOU) on the demarcation and re-afllrmation of the boundary with

tJganda. Tanzania, and South Sudan. The realllrmation and demarcation of the

Kinl a/Tanzania border has already begun, with around 238 kilometers ofthe 760km well

on its rvay to comPlelion.
'l he provisions ol'National Assembly Standing Order I 70A have been I'ully satisfied in the

consideration ol' lhe Convention.

J

6

7

8

9

RECOMMENDATION
Thc Comrnittee. having re Vieu cd the Agreement and considered the submissions made,

recomnrended that pursuant to Section 8 ofthe Treaty Making and Ratilication Act, 2012, the

House approves the Ratitlcation of the Atiican Union Convention on Cross-Border

Cooperation (Nianrcy Convention).
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MIN.NO. DDC/DIFf,/0352024: ADJOURNMENT AND DATE OF
NEXT MEETING

There being no other business, the meeting was adjoumed at 02:37 p.m. The next meeting will

be held on 2'd M arch2024 at 10:00 a.m. at Sawela Lodge, Naivasha'

...........DATE, ..1.k( (R ?.
SIG

TIIE HON. NELSON KOECH, M.P.
CHAIRPERSON, DEPARTMENTAL COMMITTEE ON DEFENCE,

INTELLIGENCE A}TD FOREIGN RELATIONS
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THf, NATIONAL ASSEMBLY
I3III PARLIAMENT - SECOND SESSION.2023

DIRECTORATE OF DEPARTMENTAL COMMITTEES

MINUTES OF THE SO1II SITTING OF THE DEPARTMENTAL COMMITTEE ON

DEFENCI', INTELLI(;ENCE' AND FoREIGN RELATIoNS HELD oN THURSDAY

l0'r'rr ALIGUST, 2023 AT IO.OO AM AT THE WESTON HOTEL' NAIROBI'

PRE F:,NT

Thc Hon. Mai. (Rtd.) Sheikh Abdullahi Bashir' M.P. - Vice Chairperson
Wanjira Martha Wangari, M.P
Kandie .loshua Chepyegon. M.P
1-u1'ai Cale b Amisi. M.['
Kirinra Moscs Nguchinc, M.P
Moharned Abdikadir llussein, M.P

APOLOGIES
l. The Hon. Koech Nclson, M'P. - Chairperson
2. Thc llon. Odhiarnbo Millie Gracs Akoth. MP

3. 'f he t lon. IJassan Abdi Yusuf . M.l)
zl. The llon. Kanchory Iilijali Memusi. MP

5. The llon. (Dr.) Kasalu lrerre Muthoni. M.P

6. Thc llon. Kueny'a'fhuku Zachary. M.[)
7. The tlon. Ikana lrrodrick l-usuli. M.P

8. 'l'he Ilorr. Logova Sloya Cleme nt. M.[)
9. The llon. 'leresia Waniiru Mwangi' M.P

IN ATTENDANCE

THE SE,C RT],TARIAT

The I lon.
'l'he Hon.
Thc llon.
'fhe 

I Ion.
The llon.

l. Mr. Dennis Mogarc Ogechi

2. Dr. Donald Manyala
3. Ms. Rhoda Muchori
-1. Mr. .lohn Nganga

l. Arnb. .lamcs Warvcru

2. Ms. Sarah Mueni
3. Ms. l)iana Ndungu

AGENDA
l. l)reliminaries - Prayers. Adoption ol'the Agenda

2. C'ontlnnation of minutcs of lhe previous Sifling.

Registrar of Treaties
Of llce ol-the Registrar of'freaties
Ollic(j ol'lhc Registrar ol' I reaties

Clerk Assistant I

Researcher Officer I

Hansard Reporter Il I

Audio OI'ficer

MINIST RY OF FOREI(;N AND I)IASPORA AFFAIRS
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3. Briefing by the Cabinet Secretary for Foreign and Diaspora Alfairs on the AU Convention

on Cross-Border Cooperation (Niamey Convention)'
4. Any Other Business

5. Adjoumment/Date olthe next Sitting

The meeting was called to order at lo:29 a.m. and a prayer was said. The Chairperson then statcd

that the main agenda was receiving a brieting from the Cabinet Secretary fbr Foreign and Diaspora

Affairs on the AU Convention on Cross-Border coopcration (Niamey Convention).

MIN.NO. DDC/D rFRJ262/2023t

The agenda was adopled afier being proposed by llon
Hon. Joshua Chepyegon Kandie, M.P

MIN.N .DDC|D[FN264/2023:

MIN.NO. DDC/DIFR/2 63t2023l.

Confirmation of the previous minutes was deferred to the next sittinS,'

PRELIMINARIES

Martha Wangari. M.P and seconded b1'

CONFIRMATION OF MINTJTES OF
THE PREVIOUS SITTING

BRIEFING BY THE CABINE,T
SECRETARY FOR FOREIGN AND
DIASPORA AFFAIRS ON THE AU
CONVENTION ON CROSS.BORDER
COOPERATION (NIAME,Y
CONVENTION).

Amb. James Waweru, the Registrar ol'Treaties at the Ministrl ol' ltreign and [)iaspora AIlairs

appeared before the Committei on behall'ofthe Cabinel Secretary. llc conveyed lhc apologies ol'

th; cabinet Secretary who was accompanying the l)resident on a lbrcign trip. Ilc then briel'ed thc

Committee as follows:

On the objectives of the Convention. he staled thal:

a) 't'he C-onvention on Cross-Border Cooperation (Niamey Convention) aims to tbster cross-

border cooperation and assure peaceful border dispute resolution. Its purpose is ltr
encourage the development ol'borders and the liee flow ol'pcople and products through

collaborative initiatives between neighbouring countries'

b) Niamey Convention establishes a legal fiamervork firr Member States lo design and

implement cross-border cooperation initiatives. It is also a rnelhod lbr lormalrzing

international collaboration that other stakeholders rnighl use when discussing 'rsupporl

mechanisms."
c) Niamey Convention raises the issue ol cross-border collaboration as a method ol

institutionalizing cross-border cooperalion through lhc cstahlishment of a conlinenlall\

agreed-upon framework, such as JoinI Border Commissioncrs'

On tlie analyiis ofthe problem that the convention intends to cure, 6e stated thal:

a) The founding Aliican leaders anticipated the possible hazards that expanding borders

would pose to the continent's peace and securitY. They cslablished the principle ol'

respecti;g existing borders for the accomplishment of national independencc during the. I ''

ordinarytession 
-of 

the Assembly oiHeads olslate and (iovcrnment olthc organization

of African uniry (oAU) in Cairo in July 1964. It is comtronly acknowledgcd that well-

established border areas, among other things, are accclerators tbr oconomic grorth.

1
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b)

c)

infrastructure development. the ease ol movement of persons and commodities, the

reduction oftransnational crimes. the establishrnent of customs, and the enhancement of
peace and securily rvithin bordcr areas.

Afiica rvas yet l; Iully rcalize the potential beneflts of cross-border cooperation. The

realization lras been harnpercd by obstaclcs such as political considerations, cross-border

conflicts. and a lack ofclearly delined borders. among others'

[-urther. there are insutllcient structures across the continent to meel the consistent demand

lirr experience-sharirrg to inspire and replicatc eft'ective practices and models being adopted

in olhcr counlries/rcgions.
[.urthcr. the overall lack of dispute resolution systems to settle socio-cultural ethnic

contlicts. resource-based conflicts. and boundary disputes' among many others,

exacerbates the issues tbced in borderlands.
'l'he Niamey Convention gives the continent a chance to find answers to dii'ficulties that

havc hampered thc cconornic progress oflhe Continent's borderlands through regional and

bilateral tiamervorks. lt entails a vision ol'an interconnected Africa in rvhich borders serve

as bridgcs lbr peace, gror,,1h, and development, laying the groundrvork lbr a growing need

lirr cross-bordcr col laboration.
On rhe l]enellts o1'Kcnya [{atitying the Convention he stated that by ratilying the Convention,

Kenya will bencflt from lhe tbllowing:
a) Promoting peace, seourity. and stability - Promoling and reinforcing peace, security, and

stability iuhile en.uring social and economic development and assisting in the efficient

implenrentation of comntunity larvs and regulations.

b) Aid in the developmenl of rnarginalized zones - Border regions are typically less

economically develirpcd than inlerior regions. 1'hrough Agreements, employment, and

devclopnrent, the Convention enables economic growth at the border'

c; Contributc to regional econolnic development through trade and cross-border cooperation

- Econonric develop,rent in rerms ol"l'rade and Cross-Border Cooperation is the driving

litrce behind the development of border zones and the creation of an environment

lavourable to the developrnent of inliastructure. trade, transportation, and other industries.

Adopting ecorromic cooperation agreemenls and developing trade perspectives help to

strengthen regional policies and spatial development.

d) Reacf,ing ,.16rr." sharing agreerrrents - Many natural resources cross borders. This could

lcad to violcnce in countries that have yet to adequately delimit and demarcate their

borders. 'l'hc Convention provides an inclusive approach to shared natural resource

nranagement that rvill berreflt local communities and boost the country's progress'

e) Strcnlthen and devclop good neighbourly relations - Reinfbrcement and development of
good neighbourly. relations antong border communilies and authorities fiom two or more

Menrber .States, as tvell as ratilled agrecments and arrangements required lbr this purpose.

We arc a contiltcl]t ol'opportunity, hospitality. and friendly relationships. Neighbourly

relationships hclp ensure the sat'ety of people living on the border'

On the justiticition tirr rhe ratiflcatio. ofthe Niamcy Convention he stated that:

a) 'l'he importance of cross-horder cooperation. parlicularly lbr border communities cannot

be undorstated. lt grcatly contributes to the development ofthe border area zones, which

tcnd to be less econonrically developod. ctlmpared to other areas in the county'

b) 'l'he Convention allotvs tor economic growth at the border through the creation of
clnployment opporlunities and inliastructure dcvelopment. Additionally, the Convention

prrroi", e"on.),]ri" development in tenns ol'trade and cross-border cooperation and is a

driver tbr the dcvelopmeni ol'inliastructure, lrade, transportation, and other sectors in

border zones.

d)

e)

-)

.+
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d)

e)

c) Kenya had put in place various policy. lcgislative, and institutional liameworks fbr cross-

border cooperation. This includes:
o The enactment ofthe Security Laws (Amendment) Acr 2014 established the Border

Control & operations coordination committee (BCOCC). This Committee facilitates

the borders as bridges principles of AUBP by ensuring that there is cross-border

development in an open and secure environment including lacilitating cross-border

trade;
r There is in place the Joint Border Commissioners/ Administrative Clornmitlee rvilh all

the neighbouring countries which meet regularly to discuss cross-bordsr matlers.

including animai health, security issues. and maintenance ol'boundary infrastructure

among others;
On the intemational plane:
o The Niamey Convention is consistent with the objectives ol' the East Aliican

community (EAC), which has adopted and passed various economic cooperation

agreement; such as the customs union protocol and the common market protocol'

*lhi.h huu" contributed to the groMh and improvement ot'the region. particularly the

groMh of border towns such as Namanga, Busia, and Mandera. wlrich has resulted in

Ihe creation of employment opportunitics and the provision ot'basic amenities;

o The EAC Protocol on Peace and Security greatly encourages Member states to

implement African Union conventions and other intemalional instruments that

promote peace and securityl e) Kenya has also negoliated. agreed upon. and signed a

i\4emorandum of Understanding (MoU) on the demarcation and re-allirmation of the

boundary with Uganda, Tanzania, and South Sudan. The reaffirmation and demarcation

ofthe Kenya./Tanzania border have already begun. with around 238 kilometres ofthe

760km well on its way to completionl
o Kenya has signed a number of bilateral treaties with bordering nations in order to

provide bordei people rvith chances I'or improved cooperation and to promote peaceful

;oexistence in order to improve their livelihoods and socioeconomic corlditions. This

is being realized through the establishment olcollaborative peace committces and the

supply-of essential social infrastructures such as schools. rvatering stations. cattle dips.

and joint animal vaccination points' among other things'

Whilst kenya has made eflbrrs to promote cross-border cooperation internally. the

ratification of th" Niu."y Convention offers more oppo(unilies l'or Kenya to improve

cross-border initiatives, by ollering the chance to:

. Enhance the existing legal liamera,ork and mechanisrns tbr cross-border cooperation

initiatives:
o Formalize the cooperation between countries that will create a basis for peer revierv of

national efTorts towards implementation of cross-bordcr initiativcs;

o Institutionalize cross-border cooperation through a conlinentally accepted liamework.

e.g. by the creation of Joint Border Commissions:

. Riquest technical and flnancial assistance from the Aliican Union and dcvelopmcnt

partners to accelerate completion of the delimitation and dcmarcation ol' the country's

intemational boundaries, among other cross-border initiatives: and

. Enhance the use of the dispute resolution mechanisms available within the Aliican

Union, especially in the resolulion oiany boundary disputes'

Another imporlant benefit ofratitication is that, because the Niamey convention's adoption

has been slow on the continent, Kenya's ratitication rvill reafll rm Kenya's commitment to

the promotion of peace and security, particularly in conflict-prone borderlands.

r)
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g) It rvill also provide an oppo(unity lbr Kenya, once the continent's representative to the

LJnired Nations Security council (UNSC) and a fbrmer member of the Afiican Union Peace

and Securiry Council (AUPSC), to advocate fbr the respect ofthe principle ofsubsidiarity

through the use ofcontinental dispute resolution mechanisms'

5. on the ob"ligations imposed on Kenya by the Niamey Convention upon Ratification, he stated

lhat Kcnla rrill bc rcquired to colnmit to:

o cross-border cooperation in the surveying ofboundaries, socioeconomic development

ol'borderlands, promotion of culture and sports across borders, and combating cross-

border crime (border securitY)l

o Cooperate tullf in the implemcntation of the Border Programmel

o []ncourage. protllole. and l'acilitatc inf'ormation and intelligence sharing;

o Communicate lvith the inslitution in charge of border matters;

. llarmonize its domestic larv lvith the Conventioni

. Submit a report on the mcasures taken lbr the implementation ofthe Convention every

two years.

o Additionally, thsre is an obligation to Member States through their various Regional

Economic Corrrrunities (RECs) to etfectively coordinate with the Afiican Union

regarding the irnplementation of cross-border activities within their regions which will

tLrrhcr the principles of subsidiarity and complementarity within the continent.

6. On the ctlnstitutional arrd legislative irnplications, he stated that:

a) 'l'he Convention promotes constitutional values and objectives and does not allude to an

arnendment of the Constitution.

b) 'l he C'onvention docs not necessitate changes to Kenya's domestic laws. However, because

the Treaty compels Stato Parties to collaborate in institutional growth, this may necessitate

policy consideralions or a rcvierv of the current legislalive t'ramework. This. however, has

no bearing on tfic c()untr],'s interssts, as the primary goal is to aid in the implementation of'

the treaty.

7. On Rcservations he asserted that the'Ireaty is silent on reservations, but there is no imminent

issuc thal ma) warrant a declaration or reservation.

8. On linancial implications he slated that Kenya will be joining the convention as a non-

contributing membcr state. Thc appropriate institutions' regular budgetary projections will

cove r the financial requirenlenls tbr implementing the Niamey Convention'

MIN.NO. DDC/DrFR/265/2023: COMMITTEE OBSERVATIONS

The Courmittee observed as fbllows:

L ICAI) rvas rvorking on a similar cross-border cooperation initiative geared towards

Strengthcning Cross--b,rrder Cooperation in thc ICAD Clusters. Since Kenya was a member of
lGAtj. there ivas a need to l?rstrack lhe same as much as a continental initiate was also being

covcrcd hy the Nianrel C ottl ention

2. Kenya orght t,, considor nrobilizing IGAD mernbcrs to join the Niamey Convention, as they

o,uuit th" iGAD initiatiue to be processed through appropriate channels'

3. 'l'he Nianrey Convcntion had bccn signed by l8 out of the 55 Afiican Countries. Equally, 6

countries had ratillcd thc Convention and l5 rvcre required lbr it 10 enter into force.

4. Countries in the [:astcrn Aliican region rvere closely monitoring the ratification by Kenya'

Kenya's ratilication would triggcr ratitication ofthe convenlion by countries bordering Kenya'

5
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ADJOURNMENT

there being no other business, the meeting was adjoumed at 12.22 pm.
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MINUTES OF THE {IS'I SITTING OF THE DE,PARTMENTAL COMMITTEE ON

DEFENCE, INTELLIGENCE, AND FOREIGN RELATIONS HELD ON TUESDAY I3,I'II

.IUNE, 2023 AT IO,OO AM IN THE COMMITTEE ROOM ON 4TII FLOOR'

CONTINENTAL HOUSF],, PARLIAM E,NT BUILDINGS.

PRE ENT

l. The Hon. Maj. (Rtd.) Sheikh Abdullahi Bashir' M.P.

2. -l'he llon. Hassan Abdi Yusut, M.[)

3. l hc llon. Wanjira Martha Wangari' M.P

4. l hc llor.r. Kanchory lili.iah Mernusi. MP

5. 'Ihc llon. Luyai Calcb Amisi. M.l'
6. The llon. Kirinra Moses Nguchine' M.l)
7. 'f he l lon. Kandie Joshua Chepyegon. M.P
8. -1 

he llon. Mohamed Abdikadir ['lussein. M.P

APOLO(;IES

l. The Hon. Koech Nelson, M.P.
2. -l'he IIon. Odhiambo Millie Grace Akoth' MP

3. 'l'he Ilon. (Dr.) Kasalu lrens Muthoni, M.P

4. 'l'he tlon. Kwenya'l huku Zachary. M.[)
5. -l'hc llon. Logova Sloya Clernent. M.P.

6. l'hc on. Teresia Waniiru Mrvangi M P

7- 'l'hc llon. Ikana lrrcdrick Lusuli, M.P

IN ATTENI)ANCE

THE N TIONAL ASSEMBLY

Vice Chairperson

Chairperson

t.
2.

3.
,1.

5.

6.

7.

8.

9.

t0
il

Mr. l)ennis M. Ogcchi
Ms. Winfied Karnbua Kilonzo
t)r. [)onald Manyala
Mr. [.enny Muchagi
Mr. Machuki Mrve hi

Ms. Il.ose Njuki
Ms. Il.hoda Muchori
Mr. Kclvin Nganga
Mr. .lohn Nganga
Mr. Machuki Mrlebi
Mr. Antorrl" Wanrae

Clerk Assistant I

Clerk Assistant lll
Research Officer I

Legal counsel Il
Fiscal Analyst lll
Senior Sergeant-at-Arms
l lansard Offlcer III
Research Ofllcer Ill
Audio ollicer III
Fiscal Analyst III
Searjcnl-At-Arms

AGENDA
l. Prelirninaries - Praycrs. Adoption tll'the Agcnda

2. Briefing by the Secretariat on:
e; The agreement llct}r,een Kenya and Italy on thc Luigi-Broglio Malindi Spacc_Center

bi tne committee Report on Agreement Between Kenya and Italy on the Luigi-Broglio

Malintli Space Center in the l2th Parliament'

1



c) The African Union Convention on Cross-Bordcr Cooperation (Niamey conl'cntion).

3. Any Other Business

4. Adjournment/Date oithe next Sitling

MIN.No. DDC/DIFR/21012023: PRELIMINARIE,S

The meeting was called to order at l0:40 a.m. and a praye r ',vas said. I'hcn thc Chairperson stated

that the main agenda of thc meeting was a briefing by thc Sccretariat on:

d) l'he committee Reporl on Agrccment Betwccn Kenl,a and ltall' on the l,uigi-llroglio
Malindi Space Center in the I 2th Parliament.

e) Thc Agreement Bctween Kenya and ltaly on the t-uigi-Broglio Malindi Space ('entcr

l) 1'he African Union convention on cross-Border (-ooperation (Niamey convention).

The agenda was adopted.

MIN.NO. DDC lFR'l2ll/2023t CONFIRMATION OF MINT]TES OF
THE PREVIOT'S SITTIN(;S

Minutes of'the following Sittings rvere conllnned as lollorvs:

Minutes of the 27,h Sitting held on Tuesday 25'r'April.2023 rvere conllrtncd as a true record of'thc

proceedings alier being proposed by Ilon. Wanjira Martha Wangari. M.[' and seconded hl llon.

Kandie Joshua Chepyegon. M.P

Minutes olthe 28'h Sitting held on Friday 28tl' April. 202.1 rvere contirrncd as a true record o1'the

proceedings alier being proposed by Hon. Kirima Moscs Nguchine. M.P and sccondcd hy thc I lon.

Mohamed Abdikadir Hussein, M.P

Minutes of the 29,h Sitring held on tiriday 28'r' April. 2023 at 2.00 p.m. \\'cre conllnncd as a true

record of the deliberations held after being proposed by' llon. Waniira Martha Wangari. M.['. and

seconded by tlon. Kirima Moses Nguchine. M.P

Minutes of the 30,h Sitting held on Saturday 29thApril.2023 at 2.00 p.rn. Ncrc conlirnrcd as a true

record ol'the proceedings alier being proposed b1, tlon. Kandie.loshua Cheplegon. M.l) and

seconded by flon. Ikana frredrick Lusuli. M.P.

Minutes of the 3l'r Sitting held on Tucsday 2"'l May, 2023 wcre confirmcd as a true record ol'the

proceedings after being proposed by flon. Wanjira Martha Wangari. M.l'and secondcd by [1on.

Hon- Mohamed Abdikadir llussein. M.['

M l N.NO. DDC/DIFRt2l2l2023: BRIEFING ON THE COMMITTEE REPORT
ON THE AGREEMENT I}ETWEEN KENYA
AND ITALY ON THE LT]IGI.BROGLIO
MALINDI SPACE CENTER IN THF I2I'I'
PARLIAMENT.

The Research Ollcer bricl'ed the Committec as fbllou's:

L The Departmental Commitlee on Dcl'enco and Foreign llelations ol'lhc l2'l' Parliament tabled

a report on the considcration of the Agreement betwccll tlle Govcrnlllcnt ol thc Republic of
Kenya and the covemment of the ltalian Repuhlic on the Luigi []rogolio - Malindi Spacc

clenire on wednesday. the 26'h day ol'June.20l9. $hich *as adoptcd b1 the llouse and the
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Agreenrent ratillcd on I 5tr' october 2020. lt fbnnally came inlo eff'ect on l6'h December 2020

wi"th thc cornpletion of an exchange of diplomatic communications on the ratiflcation of the

Agreemcnt.
Tie Luigi Brogolio Malindi Space Centre lbrrnerly referred to as the San Marco Satellite

Launchiig and iracking Statio. is located at Ngomeni Village, Magarini Constituency in Kilifi

County. lt was established in 1962.

An initial Agreement ,uvas signed betrveen the Royal Technioal College of Nairobi (now the

University oi'Nairobi) and the University of Rome on behalf of their respective Covemments.

The Agrecrnent rvas ratilied by the t\vo Kenyan and ltalian (iovemments in 1964 and had

subsequc'nt11'becn renerved as lirllou s:

a1 On t., April 1987 to infirnr the establishment of the National Space Secretariat under the

Ministry ot' Def'ence

b) On I 4rr, March I 995, thc Agreement was cxtended lbr a f u(her period of fifleen ( I 5) years

which cxpired on l4,h Maich 2010. The Validity of the agreement was extended to 3lsl

Deccmber 201 I to allow tbr negotiations bctween the parties'

c) On 5,r'June 2012. the validity ofthe Agreement was further extended to allow the parties

to conclude a nerv comprehcnsive Agreement lbr cooperation on space matlers together

with irnplementing urrang",l.,ents. The Agreement was signed in Trento, Italy on 24'h

October 2016 on behallolthe Covernmcnt ofKenya by the Cabinet Secretary for Defence,

and submitted to the National Assembly tbr Ratification on 22"r February,20l9'
The Agrcernent rvas designcd to have llve implementing arrangements which include:

a) Irnplcrnenting Arrangcment on support to the Kenya Space Agency;

b) Irnplementing Arrangements on Acccss to Earth observation and Space Science Data;

c) lrnplenrenting Arrangentcnt on Educalion and Trainingi
d) lrnplementing arrangel)lcllt on Telenrcdicinel and

e1 Inrplementing Arl.ung.,r.nt on listablishment of a Regional centre l'tlr Earth

obscrvation.
There had been a concern raised in rhe I lth Parliament through a parliamentary question by the

Hon. Wilbur Ortichilo to thc Minister of State fbr Def'ence on the slatus of the San Marco Space

Applicarion Centre in Malindi, rvhich was investigated by a Joint Committee of Energy,

Communications and lnlbrtnalion; and Education' Research, and Technology'

The Conrrnittee nrade several recommendations, which were noted to have been implemented

in thc Agreement that rvas considered by the House in 2019. On the recommendations. the DC

on Defbnsc and Foreign Relaliorrs observed as lbllorvs in the Agreement:

a) wilh regard to lhe enhancement of the oversight role ol the Kenya Govemmenl over

thc centre. the Agrecment retained the Joint Organs to ovcrsee the implementation of
thc Agreement und th" progru.mes ot'the centre, the Joint Council ol Ministers and

thc Joint Steering Committee; and cstablished a Joint management Board which is to

be chaired on a rolational basis. l'he Agreement also established the position olDeputy

Chicf Executive Otlicer $hich is to be held by a Kenyan and allows parties the right to

inspecl the Centrc at an1. lime through authorised personnel'

b) 'l l'rc Agreement was subject lo ralilication by thc National Assembly, as

rccommended. and rvas ratilled.
c) 'l-hc Kcnyan gove rnmort is entitled to approve all third-party agreements tbrthe use of

rhc Cenrie, p-ayrrcnt ol'USD 50,000 authorization fee fiom each third parly and 50oA

ofthc profiti tiorn any, agreements rvith third parties fbr the use oflhe Centre.
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d) The Kenyan govemment is entitled to second prof'essional employees to the Centre and

participates i-n the oversight of any expatriates through the Joint Management Board

and the DePutY CEO.
e) The Agreement contains various lmplementation arrangements to govem and benefit

key sectors; and

0 Th; Centre is to vest in the Kenyan Govemment af'ler the lapse of its fi fieen ( I 5 ) year

term or such lesser lime as may bc agreed upon. Thc Agreement may be tcnlinated at

the lapse ofa twelve ( l2) month notice period'

7. As regards the financial implication ofthe Agreement; Kenya's contribution is thc provision

of lan-d upon which the cenire is established. The Agreement also provides fbr thc payment ol'

compensation of USD 250,000 per year by the Government of ltaly to the Governntent ol'

Kenya for the use of the land. The compensation is to be reviervcd every live years rvith an

increment ol USD 50,000.
8. Pursuant to the provisions of Article lls(lxb) of the constitution regarding public

participation the ilerk of the National Assembly called tbr submission of memoranda on

iuesday l91h March 2019. The lollowing stakeholders submitted:

a) proi paul Baki from the Union Space working group. Technical t1niversity ot'Kenya. Prof

Baki;
b) The Stallofthe Brogolio Space Centrel and

cj Mr. Joseph Mutua Muvea f'rom Green Kenya lnvestmetrl Cooperation, a company dealing

with envi ronmental Protection.
9. The Committee also received submissions liom the P.S Statc Department of' Def'ense Mr

Torome Saitoti, cBS; Ma.ior cen. Adan Mulala. from KDF'and the Ag. Director Gcneral fbr

Kenya Space Agency, Dr John Kimani.
10. The CommitteJnoted that the Ibllowing stakeholders are involvcd in the issttcs around the

Agreement and its attendant implementation:
a) Ministry of Defence and National Security organs

b) Ministry of Education Science and Technology

c) Ministry of Environment and Natural Resources

d) Ministry of Lands, Housing & Urban Development

e) The National Treasury
f) Communications Authority of Kenya
g) Directorate of Resource Surveys and Remote Sensing

h) Kenya Meteorological Department

i) Kenya Civil Aviation AuthoritY
j) Survey of KenYa
k) Narional Commission tbr Science Technology & Innovation

I l. ihe Ministry of Defence in its submissions ttl the Committee notcd the follorving as potential

benefits of the Agreement:
a) The 1995 Agreement Presented an annual rent increase frorn LlSD 50,000 to LlSD 150.0001

6 PhDs, l2 engineers, 24 Technicians trainedi Kes. 240m spent

development projectsl and 180 Kenyans directly ernployed with a wage

p.a.

b) the 2016 Agreement presented l5 scholarships guaranteed annuallyr 50% ol'profit plus

USD 56.g66;uthorizaiion fee from 3'd party: EUR 6.4m lirr community projccts and E1JR

5m for space Science programme in a Kenyan University: and License l'ees of Euros

250,000 revisable afler five Years.
12. The Committee made the following observations. that:

o11 communltY
bill of' Kes. 108
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a) '['he implernentation ol'the provisions in the agreement will enable Kenya to develop' 
capacity lirr the local ,pu." .".t,,r, build capability in space science and technology and

esiabtiih sustainablc progralns and applications to benefit the citizenry as opposed to the

existing agrecment ratifled in 196'1.

b) Neithe; the Governmcnt of Kcnya nor the ltalian Covemment has invested in the

development of Human capacity to take over the management ofthe BSC,,

c) fhe giC has not ellccrively undertaken corporate social responsibility for the benefit of

the local communitr'.
d) The Kenya space agcncy is donriciled in the Ministry ol'Def'ence but intemational practice

has shown that in nlost countrics the Agency is domiciled in the Ministry of Education,

Sciencc and'l-echnologY.
13. 'l'he commirtec recommcndcd that pursuant to section 8 of the Treaty Making and Ratiflcation

Act. the House approves the ratification ofthe Agreemenl'

14. $ome ofthe policy aspects that can bc deduced liom the Agreement include.:

a) 'lhe establishmeni ol'a centre fbr earth observation and access to earth observation data as

provided by the agrccnrcnt \\ill be critical fbr the development of Kenya's capacity in earth

observation applications to provide decision support, early forecasting and predictions

around agricuiture arrd lirocl security. climate change mitigation, disaster risk management

and natural resourcc managelnellt among others'

b) lnvolvemenl olthe Kenyan Covcmment at both at the tcchnical and managerial levels to

ensure sullicient superuision ()1'operations and management and maximum utilization of

benefits at the Spacc ('entre.-l'his will help the Covernment enhance its oversight role in

ensuring thc laciiity maximizes its presence in Kenya by enhancement of the Govemment's

developmcnt agenda in education. research, communication and infbrmation'

c) L.qual iharing olreucnuc gained tiorr comnrercial services provided to users oflhe Centre.

dj t,ormulation olThird-par1y usagc stations so that the Kenyan Govemment will_ be.aware

ofthe third-party user ot'the stations and how much money is eamed liom these third-party

agreements. l]urther. the Covernrnent should ensure that it is present at the siSning ofthe

third-party agreements lirr transparency purposes.

e1 'l'he agreerne-nt provides fbr the payment of compensation of usD 250,000 per year by the

G,,ueinmcnr of Italy t6 the Govcrntnent ofKenya for the use ofthe land which is supposed

to be rcvicrvcd evcry'live Iears rvith an increment of USD 50'000'

l) 'Ihe agreemenl also provides lhat there is room lbr Kenyans Io be seconded fbr training at

the Spacc Cenrre through a Joint Managemcnt Board and the Deputy CEO'

Implcmentation Status of the Agreemcnt
15. 'l'hc' Cabinct Secretary l'or the Ministry of Defbnce, Hon. Aden Duale, EGH, in a letter dated

9tl, March 2023 expresscd the Republic of Kenya's concerns on the implementation of the

Kenya -ltaly bilateial Agreernent on the Luigi-Brogolio Malindi Space Centre to Dr. Ciorgio

Saccoccia. thc President ol' Agenzia Spazialc ltaliana (ASI) in Rome Italy,. ahead. of the

hilatcral visit of lhe Italian I)rcsiient to Kenya H.E Sergio Maltarella belveen l3th to I 7'h march

2023.
16. 'l'he CS. while calling f'rrr addressing of critical issues in th() implementation oflhe Agreement

tlrrough comrnilrr"ni. b1, the ltalian Space Agency, noted that the currenl activities are almost

excluiivell, onll- benefiiial to Wcstcrn panner agencies of ASI through tracking. telemetry,

and Command Services and provision of space science and astronomical data to the westem

;scicnti llc colnnl unitY.
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17. t le further noted that therc rvas no single capacity-building projecl bcing undertakcn. and that

Kenya was yet to realize any tangible benefits tiom the scrvicc providcd at lhe lacilil)'. despitc

the existence of bilateral agreemcnts with clear deliverables ovsr the 60-year cooperation

period.
18. ihe CS observed thar the Joint Management Board and .loint 'l'cchnical Working Group

meetings, which were intended to gain traclion in the implcrnentalion ol the agrecment and

derive iomc benefits lbr Kenya. have yet to gct substantial dccisions. rvith little progrcss being

made, owing to apparent deliberate ellbrts to liustrate the implemcntation'

19. Little efforti have been made in reccnt monlhs to addrcss some ol'the provisions of the

Agreement. Thus. the key concems expressed by the Cabinet Secretary include:

a) Little progress in the establishment ol a Cenlre lor t:arth Obscrvation and access to' 
observition Data, which is meant to provide decision support on early lbrecasting and

predictions around agriculture and food security. clinrate change mitigation. disaster risk

management and natural resources management. among tllhers:

b) Lack;f ftll Visibility in the opcrations of the centre to KSA and other GoK slall. oning

to reluctance by thc Centre to pmvide adequatc space lirr the Deputy CIiO and tcnninatitln

ofaccess to the centre ofCOK tcchnicians. contrary to provisions under Article VIl. Clause

6 o[ the Agreement:
c) Reluctance to provide infbrmation about currcnt comtncrcial contracls rvith third parties

entered into by the thcility in accordance with the provisions of tlrc agroement. contrary to

provisions of Article Vlll. Clause 5(f):
d) The lacility has been engaging in collaborations s,ith other instittrtions or individuals in

Kenya on space matters rvithout the involvetnent and/ or sanclitll.t by thc Ken;a Spacc

Agency as the local implementing partner and focal point:

ey A5l is ycr to make payments for Annual Authorization []ees in the amount provided fbr

Article Vlll, clause 5(g).

20. ln conclusion, it can be deduced that the implemcntation of'the Kenya-ltaly Agrcemcnl on thc

Luigi Broglio Malindi Space Centre was slow coupled with liustrations liom thc management

of t-he Valindi Space Centre. Further, it appears that Kenya had not bcneflted as intcnded in

lhe Agreemcnt. 
-ihe Committee. theretbre. can exercise its oversight mandate and engage thc

Miniiry olDet'ence. and Luigi Brogolio Malindi Space Ccnlre to estahlish the implcntentation

status of the Agreement.

MIN.NO. DDC tt)IFR't2t3l2023: BRIE,FING ON THE AGREE,MENT
BETWEE,N KENYA AND ITALY ON THE
LUIGI-BROGLIO MALINI)I SPACE CENTER

The l.egal Counsel briefed the Committee as ibllorvs:

l. Article I contains definitions of terms used in the Agreemcnt:

2. Article Iloutlines the extent and use ofthe Spacc Centre;

3. Article III provides for other areas ofcooperation between the lwo govcrnlllenls:

4. Article IV provides for the establishment of a Joint Council ol Ministers as the suprcnle orgatr

responsibie for strategic policy guiclancc for lhe operations of't6e Spacc Centre and identilled

arcas ol'cooperation:
5. Article V est;blishes a Joint Steering Committee comprising Principal Sccrelaries ol'respective

Ministries and Chief Exe cutive Oliiccrs (CEOs) of the respective Space Agencics of the trvtr

countries. The committee is charged rvith steering the inlplementation of'the Agreement and

considersandapprovcstheprogrammes.plansandllnancialal.lairsofthcCcntre.Thc
Committee also afpoints the chair ol'the Joini Managemcnt []oard of thc Centre oll a rotational
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basis and is charged with the approval of the possible engagement or involvement of rhird

parties in thc utilization ofthe Centrel

6. Aflicle VI cstablishes a Joint Management Board comprising three technical persons designated

by cach country. lhe Board overs-ights the opcrations of'the Space Centre and the welfare of

ils statll lt regulates its orvn procedure:

7. Articlc Vll go-vcrns the management of thc Space Centre 'l'he Chief Executive Offlcer (CEO)

ol-the ccntie is ro be appoinr;d by the ltalian Govemmenr lhrough its Space Agency. The cEo

i$ to be in charge of ine day-to-aay management of the centre and convening of Board

rieetings. 'l'he Deputy CEO of the Clntre is to be appointed by the Government of Kenya to

dcputiz-e the CEO in all aspects except the rnaking of linancial commitments for the Centre;

tl. Article Vlll provides lbr the obligations of the Italian Covemment;

9. Articlc lX oithe Agreement prouid". fbr the obligations of the Government of Kenya;

10. Article X contains=provisions on the utilization of'lhe Centre by third parties;

I l. Article Xl govems the liability of the tu'tl parlies under the Agreement;

12. Articlc Xlt provides tbr the modalities ot'Verification and Inspection under the Agreement;

13. Article XIIi of the Agreement provides fbr the confidentiality of any material exchanged or

gencrated in connecrion r.vith the Agreement in line with each country's laws;

l.t. Arricle XIV govems the settlement of'disputes between thc partiesl

15. Arricle XV piovides fbr the vesting of the Ccntre's assets to the Kenyan Govemment upon the

lapse ol'the Agreemcnr or at sucS i lesser period tbrrnally agreed upon by the Council or upon

the terrnination of the Agreement:
16. Article XVI stipulates Kenyan law as lhc law applicable to all activities' operations' and

incidental actions related to the f'unctioning ol'the Centre;

I 7. Article XVll provides lbr the mode olamendmenl, modilication, and review of the Agreement;

I 8. Article XVll provides tbr the modalities ol'its cntry into force, duration, and termination;

19. Annexed to thc Agreemcnt are tlve (5) implementing arrangements-
a) lmplerrrenting Arrangement on Suppo( to thc Kenya Space Agency

bj lnrplcmcnting Arrangement on Access to [:ar1h Observation and Space Science Data

c) lmplementing Arrangement on Education and-Iraining

d1 Implementing Arrangement on Telemedicine

cj Irnplementing Arrangement on Eslablishment oia Regional Centre for Earth Observation

20. lle recommended that the Committee may invite:

a) thc Cabinet Secrelary for Defence to provide additional information on lhis matter and the

progress nrade in addressing the conccrns raised with the ltalian Space Agency;

h.1 ihc-l,rincipal Secretary. rvho sits in the Joint Steering Committee (Article V) to provide

inlormatioll on 1he implemenlation stalus ol'the Agreement;

c) the Deputy clio to provide more inlbrmation on the operational challenges f-aced in the

f'ac ilitv

RE bLTITI ON

It ivas resolvcd that the secretariat inviles the Cabinet Sccretary fbr Defbnce, accomPanied bY the

Depury CIiO of'the centre. to brief the Commitlee on the implementalion status of the Agreement

on 22''d J unc. 2022.
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MIN.NO. DDC/DIFW21412023t BRIEFING ON THE AFRICAN UNION
CONVENTION ON CROSS.BORDER
COOPERATION (NIAMEY CONVENTION).

Presentation by the Research OIficer

Thc Research OlIcer briefed the Committee as lbllows:
l. 'fhe Afiican Convention on Cross-Border Cooperation (lhe Niamey Convention) is a regional

agreement aimed at promoting cooperation and integration arnong Aiiican coutltrics. 'l'he

Convention was adopted by the 23'd ordinary Scssion of thc AU Assernbly ()1'the Ilcads ol'

State and Govemmenl on 27'h June. 2014 lo gear Aliican States lo cooperate torvards the lull
rcalization ofthe benefits accruable through cross-border cooperation. It tbcuses on enhancittg

collaboration in various policy areas relaled to cross-borde'r issues

2. The Niamey Convention was adopted to steer the Aliican States lorvards the realizatiotl ol'the

objectives and principles enshrined in the Constitutive Act of the Afiican Union.2000 and the

Treaty establishing the African Economic Community' I 991 . among them being:

a) the affirmation of a common identity and the process of attainment of Afiican unitl and

the provision ofa unique framervork lbr the collcctive action in Atiica and its relations

with the rest of the world;
b) taking up multifaceted challenges thal conliont the Aliican continent and peoplc in light

of social, economic and political challenges taking placc in the world:

c) implementation olthe Treaty establishing the Aliican Econonric Comrnunity in order to

promote the socio-economic development ol'At'rica and to ef'fectively lace the challcnges

posed by globalization;
d) ihe common vision of a united Aliica and the need to build partncrships bc veen

govemments and all segments ofcivilsocicly in ordcrto strengthen solidaritl'and cohcsiott

among Atiican PeoPle:
e) the fa;t that the scourge ofcontlict in Aliica constitutcs a major impedimcnt lo the soeio-

economic development of the continent and of thc necd to promote peace, securitl and

stability as a prerequisite for the implementation ol'Atiican development and integration:

t) promoie and protect human and peoplcs' rights, consolidate democratic institutions and

cuhure, and to ensure good govemance and the rule ol larv:

g) take all necessary measures to strengthcn Aliica's commotr institutions and providc thern

with the necessary powers and resources to cnable thc discharge of their nrandate.

3. The Niamey Convention offers more opportunities fbr Kenya to irrprove the tbllorving cross-

border initiatives, Trade and Economic Cooperation, lnfiastructure Development' Border

Management and Security, Environmental Prolection and Natural Resource Managerncnt. and

Social and Cultural CooPeration.
4. The convention promotes cultural exchanges. social integration, and people-to-pcoplc

interactions across borders. lt encourages membcr statcs k) collaborate on issues rclatcd kl

education. heallhcare, tourism. and cultural prcservation to t'oster regional cohesion arld

understanding. Similarly, cross-border cooperation rvill also contribuc to lhc- develtlpment ol'

the oflen-mar-ginalized border areas and zones. rvhich tcnd lo be less economicalll- developed.

compared to other areas in the country.
5. Whiic the Niamey Convention aims to loster cooperalion and inlegration among Aliican

countries, there are some potential pitfalls and challengcs associated with its implementation'
'l'hese include: Limited Implementation Capacity. Political Will and Commitmenl. l]neven
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Regional lntegration. Border Disputes and Contlicts. Varying National Priorities and Policies,

Limitcrl Stakclrolder Partic ipat iorr '

6. All the provisions of thc Niamey Convention are clear for ratiflcalion within the meaning of

R.ti"l" ) of thc Constitution and Vienna Convention on the Law of Treaties, save fbr the

provisions on scnlemenl of disputes under the convention. The convention provides for

resolution of disputes through iirect negotialion between the State Parties concemed, and

where dispute is not resolveJ through direct negotiation, the State Parties shall endeavour to

resolve the dispute through other peacel'ul means. including good otfices, mediation and

conciliation. oi any othcipeacclul means agreed upon by the State Parties including the

proccdures and mechanisrni for rcsolution ofdisputes established within the AU Framework'

7. bispute resoluti.n mechanisms rvithin regional agreements are often designed to tbster

"ooiarurion 
and integration. H.wever. rvhen states have extensive discretion in choosing

ntechanisnrs. they may opt fbr rnechanisms that prioritize their individual interests over

regional cooperatlon. 'tthis cun undermine the spirit of collaboration and compromise spirit of

re;ional integration. Allorving slates rvidc discrelion in dispule resolulion m,echanisms can lead

to"fiagnrentalion and conrpleiity within the regional legal fiamework. Different mechanisms

up..oiing concurrentll 
"un "r"ol" 

overlapping iurisdictions, contradictory rulings, and legal

unce,tainties. 'lhis can irnpede rhe harmonization of laws. hinder compliance, and create

challorges lor businesses and individuals operating across borders'

8. 'lo reniedy these challenges. the Committce may approve the ratillcation of the Convention

rvith a reservation recommending the establishment of guidelines or criteria for selecting

dispute resolution mechanisms to ensure consistency, fhirnoss. and elliciency. Altemalively,

the Contmittee may recornmend a clear ref'erence to the Atiican Court of Justice and Human

Rights as the solc institution fbr scttlement ofdisputes under the Convention.

Presentation by the Legal Counsel

Thc Legal Counsel brief'ed tlle Commillee as lirllows:
l. Article I detlnes lerms used in thc conventionl

2. Article 2 outlincs the obiectives ol'the Convention

3. Article 3 identilies the arcas of-ctloperatiot.t
.1. Articlc 4 requires State l)arties Io solve any legal, administrative, security, cultural or technical

impcditnenl Iikely to hantper the strengthening and smoolh lunctioning of cross-border

coopcratitrtr:
5. Articlc 5 provides the sharing ol'infirrmation and intelligence among State Parties with a view

to f-acilitating rhc pertbrmanie of'the requcsting State of its obligations under the convention;

6. Article 6 obligates Statc l)arties to cominunicate to the Afiican Union Commission, a list of
.d.p"t"n, aut'irorities rcsponsible lirr borcler issues under their domestic law. which shall serve

as fbcal pointsl
7. Anicle 7 deals the requirement ol'domestication ofthe convention by the State Parties.;

8. Article 8 provides lbr mcchanisrns lbr implerlentation of cross-border cooperation at the level

ol state parties:
9. Aniclc i provides fbr nrcchanisnts l'or implcmentalion ofcross border cooperation at the level

ol Regional Economic Communities;
to. nrti.t-. l0 provides lbr rnechanisnts fbr implementation of cross-border cooperation at the

conlinental lcvell

9



I l. Article I I provides for the establishment ofa Border Programme Fund whosc resources shall

be provided through voluntary contributions ol'member states and miscellaneous incomc.

including donations and grants.

12. Article l2 deals with saf'eguard provisionsl

13. Article l3 deals settlement ofdisputes through direct negotiations bet\veen state partics:

14. Article l4 provides for signing, ratification or accession olthe convention by member statesl

| 5. Article l5 provides that the Convention shall enter into lbrcc thity (30) days alter the date of
receipt of t-he filteenth ( I 5th) instrument of ratification by thc Chairperson olthe Comrnission

of the African Union;
16. Article l6 provides for the amendment ofthe cotrventionl
| 7. Articte I 7 provides that the instruments ol ratification or accession shall be dcposited wilh the

Chairperson of the Commission of the Afiican Union. A State Party may rvithdrarv liom the

convention by giving a written notice o1'one ( l) year in advancc to the Chairperson of'the

Commission of the Afiican Union.
18. The Cabinet Secretary, Ministry of Foreign Affairs, Hon. Alfied Mutua submitted a copy of

the convention and a Memorandum dated 22"d March.2023 to the Nalional Assembly. l'urpose

of the Memorandum was to appraise lhe National Assembly on lhc Agrecme'nt and to seek

approval for rati fi cation.
19. The rationale for ratification is that the convention contributes to thc developmcnt olthe often-

marginalized border area zones and allorvs for economic gro\\4h al the horder through the

creafion of employment opportunities and infraslruclure developmcnt. The ratification olthe
convention was approved by Cabinet on l2'h May,2022

20. The Legal Counsel recommended that the convention is legally sound and therefore:

a) Subject to the provisions of Standing Order l70A (2). the comrnittee should tacilitate

public participation on the convention.
b) ihe Committie may call fbr any additional infbrmalion liorn the Cabinet Secretary fbr

Foreign AIIairs pursuant 10 the provisions of Slanding Order I 70A (3)'

MIN.NO. DDC/DIFR/2I 5/2023: RESOLIJTION

It was resolved that:
l. In compliance with Articles ll8(l)(b) and 2(5) & (6) ol'the Constilution. Section 8 ofthe

Treaty i4aking and Ratification Act,2012. and Standing Order l70A (2). the Committee

invites members of the public and stakeholders to suhmil ntemoranda on the Agreement.

2. The Committee secretariat invites thc Cabinel Secrelary lor Foreign and l)iaspora Af'tairs

to brief the Committee on the Convenlion.

MIN.NO . DDC/DIF w2t6l2023: ADJOURNMENT

There being no other b siness, the meeting was adjourned at 12.38 pnl

DArE,..l.Yl9.3 A
SIGN

THE HON. NELSON KOECH, M.P.
CHAIRPERSON

DEPARTMENTALCoMMITTEEoNDEFENCE,INTE'LLIGENCEANDF0REIGN
RELATIONS
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Annexure 3:

Copy of newspaper advertisement on public
participation and submission of memoranda





REPUBLIC OF KENYA

THE NATIONAL ASSEMBLY
THIRTEENTH PARLIAMENT . SECOND SESSION

DEPARTMENTAL COMMITTEE Oil DEFENCE, INTELTIGENCE, AND FOREIG]II RELATIO]IIS

IilTHE
t

MATTER OF ARTICLES 2(5) & (6) AttlD
OF THE TREATY MAKtilG

I

rr8 (lxb) OF THE GoilSTITUTIOII AIIID SEGTIOI{ I
AIrtD RATIFICATIO]I ACL 2Ot2
AITID

lI{ THE |IIATTER OF COilSIDERATIOII BY THE IIATIOilAL ASSETBLY OF: '
THEAFRI ulrflot{ co]IvEtITlo]rl oI{ cRoss-BoRDER Gq)PERATIOII (tlAtEY ooilvEilTlot)

WHEREAS, Article llB(l) (b) of the Constitution requires Parliament to facilitate public participation and

involvement in the legislative and other business of Parliament and its Committees;

,AI{D WHEREAS, the African union Gonvention on cross-Border cooPeration (I{iamey Gonventio.n) was

tabled in the flouse on lSth April ,2023 and committed to the Departmental Committee on Defence' lntelligence,

.and 
Foreign Relations for consideration and reporting to the House;

FURTHER, lllHEREAS the African Union Conuention on C]oss-Border GooPeration (tliamey Convention)

seeks to piomote cross-border cooperation and peaceful resolution of border disputes by encouraging joint

activities' between neighboring countries and facilitating the development of borderlands to ease the free

movement of persons and goods;

ilOW THEREFORE, in compliance with Articles 118(i)(b) and 2(5) & (6) of the Constitution as well as section

A of tf,. Tredty Making and Ratification Act, 2012, the Departmental Committee on Defence, lntelligence,

ind Foreign Relations iereby invites members of the public and stakeholders to submit memoranda on the

A ement,

The full text of the Ag reement and the accompanying Memoranda to Parliament may be accessed at
ke t al- 1-Irlia

The memoranda should be addressed to the Glerk of the ltlataonal Assembly, P.O- Bor 41842'OO1OO,

ttlairobi; hand-delivered to the Office of the Glerk, Main Parllament Buildlngs' Nalrobl; or emailed to

cna@parliament.go.ke; to be received on or before Monday 3d luly, 2023 at 5.OO P.m.

SAMUELI{JOROGE
CTERK OF THE ]{ATIOI{AL ASSEMBLY

Wednesday 21'r June, 2023

I TIVITAI'ION FOR IC PARTICIPATIO]U AND SUBMTSSION OF MEMORANDA

Fu tle lltetforc ol futety and lhe iust Govemment ol the People
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Annexure 4:

Copy of the African Union Convention on Cross-
Border Cooperation (Niamey Convention)
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AFRICAN UNION CONVENTION ON CROSS-EORDER
QOOFERATION
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We, Membbr Stales of the African Union,

lnspi.ed by the objectives and principles enshrined in the-Constitutive Act of the

Afri;an U;i6h, aabptia in Lome, Togo, on 1l July 2000, .and tre Treatv

esta.blishing the African Economic Community adbpted in Abuja, Nigeii'i on 3

June 1991i

Reamrming our commitrhent to Resolutioh AHG/Res, 16(1)on the principle ol
the resDeil;f borders existing al the lime of accession to national independenqe,

adopted by the l "tordin-ary Sessiqri of the Assembly of Heads of State aiid

6ur"rn."ir of the Orlia;ization of Alrican Unity, held in cairo Egypt, f(om i7
to 21 July 1964:

Mindful of Resolution CM/Res,1,069 CXLJV) on Peace and Security in Africa

ihrpugh Negoti'ated Settlement of qorder Conflicts; adopted by the 44'" Ordin'ary

Session oflhe Council of Minislers of the Organization of African Unity held in
Addi9 Ababa. Ethiopia.from2l to 26 July'1986 :

Recallino the relevant provisrons of the Memorand.um ol Understanding on the

Gonferen-ce on Secqriiy, Stabiiity, Development and cooperatiod in Arrica
(obsocA). adooted bv tne 38rh ordinary Sesslon of the Assembly of Heads of

btate and"Gqveinrhent of tne Organisaticin of African Uhity' held in Durban,

South Africa, on I JulY 2d02;

Rscellino further the Dd'clarations on the Afiican Union Border Programme,

aJipteO 
-uy 

tne. Conferqnce.s of Afrlcan Minigters in chargd oJBo,rder lssues, held

resiedtiveliy ih Addis Abab?j, on 7 Juni: '2007 and 25 March 2010, and iri Niarney'

Nlger, on 17 May 2012;

Determincd to dive attfect to the African Uniqn decisibns related tp border issues,

r"irriir"-'o""[ri"" Ei,cu.gzo (Xl) andEX.CUDec 46l (xlv),adopte.d bv the ] 1u

,ina rlibrain""y Sesbions of tie Exequtive couniil of the African Union, held

;espeetively in Acira, G-hana, irqm 25 to 29 June 2007i and in Addis Ababa.

frbm ?9 to 30 JanuarY 20og ;

Recalling the internqtidnal initietives on. .the delimitatib-n and ..delineation of

maritiine-borderit and the prbvisions of the United Nations Cohventlbn on the Law

of the Sea:

convinced that a legal framework for cross'border cooperation would accelerate

ihtegration. in Afriba 
-and 

enhance piospects for the peaceful resolution of 'border

clisputes between Member States;
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"REgiongl Ecorlomic Communitiss" mean the regiorial integration blocs of the

Africah Unlon:

"state Partv" 6r "staia Parties'' rneahs aoy Meniber State of the African Union

*f,i"ii tra" [tifitd, o, acceded to. this Convention and deposited the instruments

"i. 
ijin"rtio" oi accJssion with the Chairpelsori of the African Union

C6mmission:

,,Terrltorial Cdmmunities or Authorities" means communities, au.thodties, or

UoJiui erersislng loQat territorial functigns and regatded ds suih unqer th'e

domeqoc lgw qf States Partias;

"Union" means the African Unidn,

Artiple 2
Obje ctive6

The pbjectives of the present Ccinvantion are to:

1. prqmote crosg'border cociperation, at loceil, sub-regional and regiona!

levElsi

2. dElze he dpportunities arising frdm sharea borders and address the

r€lated challenges:

'3,. IaEilitate ths deiimltation, demarcation and reaffjrmalion of interstate- 
u.ocaJn..,. in conformi(y with meqhanisms adreed uPon by the Parties
'conbemedi

4. ,eigilitblg thg Peaceful resoiuiion ofbilrder disputes;

5, ehsu-te. effidienl,and effecllv6 integratqd border managqm.eril:

ij: translsrm border are?g intg catalystg lgr groMh, so'cio'ebonoiniq and

pqu(l6dt integ'!'ation bf tha eondoe.nt: ahd

7- roihote Deace ahd'stabillty throoOh the Prevention ci[ conflibts' lhe

iirt"giaiio,; of the continent and the'deepening oI its unity
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or""" 3[""';tJr,.",,on

State Pa(ieq shall commit themselves to promote cross'border cooperatlon in

the following areas:

mgppihg and geographical informatioh, incluijing survey:'

2. socio-economic development; includino.transportAtion' opmrnunicaton'- i;;, ';;;:f istorat ""tiviiiei; 
t,noicritt", enersv resour.ces' industrv'

h;;ti,r, ;;rldion, orintinri w"t"r. edgoation and environmerital protqouon;

3. cultrlra I activiiieq.and sParts;

4. security, especially combating cross-bolddr 'crime' 'tarrorisrn' pFaey and

other foims of crime: 
.

5. de-mining gf borqler areas: 
,;

6. institutional develoPment in all aress.cqvered by th€ Pr€sEnt CoDventiqq'- ;;;il;ih; -iourtincitiqo, 
fbrmulation ahd executiort or projecJs ahd

p rog iainines;

.7- _ any othei areas agreed upcrn by the State Pa(ies'

. Article 4
Facllitallon oi Qtoss'dorder Co-oPeretion

'l.TheStatePartiesshall€indi'avourtd€olveanylegal'Edmlnlstrati@'" 
""*airl*";lh;;i ;t technical lmpQdiment llkply to halinber lhe

ffiilli'#;;; smooth rtrnqtipnids 
ioi 

'olciss'bbrdei co-operation' ln lhls

;;;""ilti;E -P",tLs 
shall ibgularlv censqlt with each 'other 

,ilr with Bther
' 

lhte'r.ested. p-:irties.

2. Slat'e Parlies shall. in agcordance with the p-rovisions oJ lhq prgEent
- 

oJnl;";G;;- "JnJerrti, 
iuttv i1 ltre implamentatlon or tho sorder

Programme-

Article.S'' Sharlng of lnfoiiriatjon and lnlelllgehce

'I , .Each State Party shall, as much as. Poqsjble' piovide- information

iqquested by anothei sdG ia'ty, wlth. a view, to.- fadilitafnO the

p-utoiinr"""" uy the requesting S'tati oI its 'obllgatione under this

Convention.
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2. Each State Party shall take the necessary sleps to encourage' promote

and fa'cilitate information and intelligence sharing' qs may be requested by

another Stete Party on matters relating to the protectlon and security of

border dreas.

Article 6

Competent Autho;itigs or Bodles resPgnsible for Border [natters

Each State Party shatl., either at the time oi ralificalipn qL or accessiQn to, thls

Convqntion, er js spori as possible, tljeredfter, commuhicate lo fhe Oordrilissiori

tfie iiSi of comiletent authorities br bodies responsible for border issues under its

rlomestic law. whibh shallthen serve as focal points

Artible 7

. 
Harrironisation of domestic lalv pertaining to Border lssues

.states Parties are encouraged to harmonize their dorhestic law with this

Convention and ensure tnat the iocat territorial adnlinistrations or aUtltqrities in
border areas are duly informed of the opportrlnities available to them and their

gbligations under this Converition

Article I
lvlobhanisms for implementatlon oi cross-Border Cooperation at

the.level of Stats P. aaibs

1. State Parties shall commit themselves to apply the plovisions of the

prqsent C.ohvention artu to endeavour td attain its objeclives' parlicularly

by:

(a) estdbiishinE c'ooperirtion mechanisms. including legal frameworks,

Ib) takino ihto account domcsticbticin of the prbvisions of the Convention
' ' in lhe-Aevelopment of their national policie.s and strategies;

(c) submitting, every two years, a report'on the measures {al(qn for the
' ' 

irnplementation of thq present Conyentidn

2. Aotivities Dertaining to cross-border cooperation shall be underrai(en by

'local territorial c'ommirnities or authorities aS definEd by thd domestic law

6f State Pedies.

3. The debentalized border territorial admrnistralions or authorities

est;blished under the domestic law of State Parlids shall e;\erciss their

p"W"f", in"rudfig the conclusion of coopelation agreemAnts with



(

6

desentralized border territorial adrninistrations . or authorities of

;;;il-s Stete Parried, in iohformitv with (he domestic law of thEii

resPective States.

4. State Parties may establish Boidei eonsultative Coimmittees odmprising
- I;;;"";i;ilu". oi 

"o.p"t"nt 
upJies to assist' in an advisory capacity' the

bordel communities ano auinoritieq in lhe consideration of cross-bordeir

cooPeration mat(ers.

Article 9

Mechanisms for implementation oiCross'aqra"r QpopsJatiqn at ihe level'- 
bf ihe Regignat Ebd'irbmic 'qofiniunlti"s

'1. The Cammi$sign Shall establish a FramEwork for coiiiiration Yyith the

Reoional Ecohqrnic comm-unitie's' on the impleriEhta(oh 6f the Border

if#";;:, 1;;;;riliil, witn theopieciives ar this-conv-ention h this

;d;;;,' i;; Co,i,lssiotn shEjli 'i'equest the Redibrrhl Econdinic

Communitles to:

(a) encouiaEe Member States 'ttJ sjgn' ratify' or acodde lo' this

Ponve.ntion:

(b) designafe focal ppints fgr coqrdination' evalpatioh. and.r:nqoitpring ol
t"' 

th;;ili;lil""iation ot the conirnitiiients erishrihcd' in tliis ednvention'

2 The Commission shall encouragq edch Rqgignal Econdmiq Qommqnily tq
- 

establish a ireEionat Border consultativE commrttee'

3, The R'egional Bordei Consultative CqmmitteEs' coiliposed 'i'f nolirinees of
" i,i;;;; Siiles of the ne3i"^;ilc"i'omii' cornmunities' shall sssist the

i.iL,, t-rn rq'isory cilpicitv' iri lhe g€inqideraticin 6f iross-border

ciioPdr?rtion rili!tters.

4'- The Regionel Bbrder Consultative' O6rfriiiited shall:

(a) assisl i,ri the formulation of pd'liCiel and d0tivitiEs 'for 
'the'iromotion of

crbss.bcirder cboperat;n in'uarnini"t'atlv' cuitural' socio'economic

inJ se."uiit! a'uas in ih'eir respPctive raOigns;

(b) prePare rpad-$aps qutlining the aQtions n€ges$?ry Jor' qoh4ncing

oross-boider cddPelation'

(c) coordinate alr the ?ctivities' as well as the mpbilizalior of th9 required

mEans for tne 
"na'nmeni 

-oi 
the' ob'ectiy'es stipulated in this

Convention:

I
I
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(d) facilitato dialogue and consultation beween regional and looal' 
authorities located on either side oi bprder areas, when rqquPsted by

the State Parliei concerned;

(e) recommend the adoption of best practicas for the effeqtive

manaigement and administration of border areas:

(0 examine thF problems fdced by bbrder populations and suggest
s'olution8 theretoi whdn requested by the State Padieq concemed;

(o) make recorfifieridations oh ways'ahd rlE'ans of promoting cross''-' toraer aclivities underlaken. bi the differgnl entities located .within

b-ordqr areas, wheri requeltei1 by the Sta(e Parties ciincetned .

Ahlcle 10
Mechdnism for implemeniation.of Cross-Border

C?operation al the continehtal lsvel

The.Commission shall caordinate and faciilita[e the imPlementation af this

Conv9ntion through the Border Programme A.ciordingly. the Cdmrnission
shall:

(a) Act as ttre central co-Ordiriating stiucture for the implementatlbn bf this

Conventlon;

(b) support statlt Partiea in lmplBmen$ng (his co0venlion;

(c)i coordin'ate the evaluhtion of the implementation of the Convenlion

with olher a'pproPrigte organs of ths Uriibn, the Regiqnal Economic
Coririiuhitiqs an'd.oolnpetehl datlonal bodie-s':

(d) establish.the Cphtinental Boi.der Oorisultative Ceimmittde:

(el .suppcrt,!he SFforts of the $tatP Parties for an effective sh"aring of
infdrmatlon and intelligenc6,

The Canlihdflidl Border Consullative Catnl'nlhee shall be corhpo5ed bf the

iepr*intaUveS of 'the Regloodl Eponqmic Communities and shqll operat'e

un;er thg auspibeq of thd Cqmmission.

The Oontinerital Border consult?tive Oommitleb shall be charged with the

following tasks:

a) advise.the Commissiorl olr crqbs-.border cooperation matters:

il
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b) consider and p.ropose genBral guidelines.P ?tTl,". cross'border-' 
cooperatlon in adrtrinistitive, se;urity, socio-edoliomic' culturdl and

other areas identified in this Conventioni

c) idBntify priority actidns and resou6eq needed for the imp'lementeuon

of these guidelioes;

d) promote best.Practices r9lating to thd deve.loPmPnt of border'regions:

e) examine problqm$ fac.ed bv b9'9.?.' PopulatiqnF -,a-nd 
propose

-' 
,"*m*"nieti6n9,. in ;OoiiJiriation with, dnd approval 6f' the Strale

Partles concerned.

Ar.tlcle 11

Bqrder Programme Fund

1. A Bor.der Pregramme. .Fund shall oe 9s!a.ulis.tt9j and managqd ln

,o-rd"na" *itt'tn" ntl Fina6cial Rules and Regulations'

"2.. the resourqus of lh.e Bordgr F{ogramme Fund shall be provided through;

d) voluntary contribuiiqns qf Member SJate€; and

b) miscdiibneous incqmo, including donations aod grants, in Gonfqrmity

with the pririciiles 4r.id obiEctiv'es of th6 lt,hldn:

Artiale 12
saieguerd.Piovisiorls

n The orovisions of this ConvenJion 'Shail not be.irilerp?eted ln a rnqafigl thet' 
is. inloisistenl ;ith ihe relevant princlples "df international [a'w'' rnolugJng

in(ernatiQrial o-VsJ'omary lar .

2. None ,ef the Provislb.ni of this eonventign shall affEct more lryiiTq9- 
pfpvisiqns retitinE'to dioss'torqe-r qo'bperqtibR cpntained in-the dotDestic'

iifr ,r.st"t". Pa'rtils oi lh 
"ny 

oitrer regional' continental or 'intornational

agreement applicable ih these Stdte Partiqs:

3.. ln the implemenlat g.n ,of this c,ohvenlioh, ihe qPaiilicitieq ?'nd qpecJdl
- 

needs of i;land states shall be taken into dccourit

i
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Artlcle 13

Sattlement oI DlsPutes
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1. Any dispute rebting to this Qqnvantion shall be amicably resolved through

direct higotiatiqns bet/veen the State Parlies cohcdrned

2. Where the dispute is not resolved thiough direct negoliation' the State

Parliei shall indeavour to resolve the dispute through other PeaceFul

me.ns, inOtlaing good qftices, mediation and conciliatioh'. or any other

oeaieful meaniiqleed upon by the State Parties' ln this regard' the

6i"Ie'Farti"i shalibe eniouragLd to make qse pf the.procqdures and

m"it anii,r"'" fOr rasoiution df disputes estaUlished withiri thd fralhework of

thd Unlon.

Article 14

Slgnature, Ratification or Accesgion

This Cdnvehtion shall be open to all Member States of the UniQn; for signature'

#iin".tir" oi aqcesSion, in conFormity with their respectivs constitutional

Procedures 
Articrb 15

Entry lnto' Forgq

This Convention.shall entdr into forca ihirty (30) days sfter the date,of the re-celPt

by tbe Chairpe.rson of the Cpmmission of the Aflican Uniori of thE lifteenth (15"')

iriSttUment of latifi calion.

Article l6
Amendmeni

1. rdriy Stale.Party may .submil prpposals [or tho amendinent or revisisn ol
this .C.anvention.

2. Frooosals for .emeniment or revisigri shall . 'be sdbmitted to lhe
ct itirciioir Of ttte Gonlrhission oJ th6 'Atriced 'U'nion' who 'shall transmit

ihr 
"i,f;; 

i" btati: Partiei witiiin thiriv (30) davs of re'oeipt thereof

3. The Asserauly oi the Unlon, upon recordmendaiion oI the Executive-' 
Ci-r*,rE t[J Union, shall examina these proposals at its n'6xt ses-slori'

J,L"u]ra'rri sute Partie; have bbeh noiified at l'oast threb (3) months

Lefore the b'eginning of the sqqsion.

4. The Ass6mbly of the Union shdll aclopt the amendinents in accordance

with its Rules of Procedure.
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The amendmeots or revlsions shall ent'er into force in abcordanoe with the

provisions of Article 1 5 above'

Article 17
Depositqry

The instruments of ratification or accession shall be dePpsited with the

iiilto"r*" 
"f 

,rr" Comniission of the African UniQn:

Anv:StatePartymaywittidrawiigm{hisconveritianby'givingawiittgn
il#fi;ilii 11",i in uu*nct ti the chairpeeori or the commission of

thE African Union,

The Chairperson of the Commission of the Afrlban Union shall nu'JifV ttt"

Member Siates of any srgnalurd ol this conventioh' aiy dePqsit of dn

i"iiru.L"i h ratincrtion dr acisssi;r, as well as its entry into' fsrDe'

The Chairoerspn of the Commission shall also notify the Stete Partles of the

";":0",["J$;"#;"1.""it '"i *lritoiawal rrom the ccnvehtien' as well as

rgservatigns thereon.

8:ffi ,:$'g".?,'!,,',';'Ji:*"?'n'Tih"ii:*#i?!i"[:"9":ilit:ffi [
i#;:fi ;ilanie wirh naiqle lo? af the charter of the

Natiois.

This Conupntion, drawn up, in fbut (4) origiriat teils. in. the Arabjq'Enslish'

#lfl ft }tuLt*.:i',:ilif,gtr*rid;';dkfl{'hdli:';jxll
iirt" oiti," Arri""n Unioir in ils rifllciat language'

ADOP.TED BY THE TWEJ'IW'THIRD ORDINARY SFS.SION OF

?n'E ritiil 
".v, 

x i uo'rN nna r-n s o, EciuAtoBlAr :G u INEA
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TREATY MEMO NO t2023

MEMORANDUM ON TI{I1 RATIIUCATION OF THIi AFRICAN UNION COIWIINTION

ON CROSS-BOITDBR COOPERATION (NIAMIIY CONVITNTION)

1.0 OBJDCTIVD OT THE MIIMORANDUM

l.l The objective of this Mcmorandum is to seek approval lbr Kenya's Ratification of the

African Union Convention on Cross-Border Cooperation Q'liamey Convention)

I .2 The ratification process was approved by the Cabinet during its meeting held on l2'l' May,

2022.

2.0 BACI(GROIJND

2,1 The African Union Convention on Cross-Border Coopelation Q.{iamey Convcntion) was

adopted by the 23'd Ordinary Session of the African Union Assembly of Fleads of State

and Govemment, held in Malabo, Equatorial Guinea on llre 27'r'Junc 2014.

2.2 The Niamey Convention defines Cross-Border Cooperation as "any acl or policy aimed at

prcmoling and strenglhening good-neighborly relalions belween border populations,

territorial communities and administrations or other stakeholdet's v,ilhin lhe jurisdiction

of rwo or more States, including the conclusion ofagreemcnls and arrangements useful for
this purpose".

2.3 The Niamey Convention was adopted with the aim of putting in place systems thal will

cnsure that borders are not considered as barriers but are bridges to promotc eflorts to

integrate the continent, strengthen its unity and promote peacc, security and stability.

2.4 The Niamey Convention is therefore considered as an important legal instrument for the

Continent which will not only promote African border governance but will foster peace

and good neighborly relations between States. It addresses issLres including border secr.rrity,

trade migration, infiastructure and cornmunication, and the establishment of mechanisms

for the implementation ofcross-border cooperation at local, regional and continental levels.

2
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The Niamey Convention requires ratification from Fifteen (15) Member States to enter into

force. It has so far received six (6) ratifrcationsr and seventeen (17) signatorief'

OBJECT AND SUBJECT MATTER OF THE COI{VENTION

The main objective ofthe Niamey Convention is to promote cross-border cooperation and

peaceful resolution of border disputes. To achieve these objectives' the Convention

encourages joint activities between neighboring countries to facilitate the developmcnt of

borderlands and to ease the fiee movement ofpersons and goods'

Other objectives of the Niamey Convention ale:

i. Promotion ofcross-border cooperation at local, sub-regional and regional levcls;

ii. Facilitation ofdelimitation, demarcation and reaffirmation ofinterstate boundaries,

in conformity with mechanisms agreed upon by the parties concemed;

iii. Facilitation ofthe peaceful lesolution ofborder disPutes;

iv. Promotion of peace and stability tbrough corflict prevention and continental

integration, and finallY; and,

v. Transformation of border areas into catalysts for gtowth socio-economic and

political integration of the continent'

OBLIGATIONS IMPOSDD BY TIil, PROTOCOL

Upon ratification of the Convention, Kenya will be required commit to:

a) Cross-border cooperation in surveying of boundaries' socioeconomic

development of borderlands, promotion of Culture and sports across

borders;

Combating cross-border crime (border security);

Cooperate fully in the implementation of the Border Programme;

Encourage, promote and facilitate information and intelligence sharing;

Communicate the institution in charge ofborder matters;

, Burkina Faso, Mali, Niger, ToEo and Gulnea

in, chad, Comoros, congo, Gabon, Ghana, Gui nea, Guinea Bissau, Mozambique, Mall, Nlger, Togo,

zambia

3

4.0

4.1

b)

c)

d)

e)

2B

Ma ritania, Namibia, NiSeria, Sao Tome & Princlpe,

3



4.2

5.0

5.1

5.2

5.3

5.4

f) I{armonize its domestic law with the Convention; and

g) Submit a report on the measurcs taken for the implementation of the

ConvenLion evety two yeals.

Additionally, therc is an obligation to Member States through their various

Regional Economic Communilies (RECs) to effectively coordinatc with the

African Union rcgarding the implementation of cross border activitics within

their ::egions which will lurther the principles of subsidiarity and

complementarity within the Continent.

PROBLEM ANALYSIS

The founding African leaders had foresccn the potential risks tlrat reopening up boundarics

may have to the peace and security of Lhe Continent. They, during thc I't Ordinary Session

of the Assembly o[ I-Ieads of Slate and Government of thc Olganization of African Unity

(OAU), held in Cairo in Jdy 1964 adopted the principle of respect of existing bor<lers on

achievement of national independencc. It is widely accepted that well-establishcd border

areas are a catalyst to economic groMh, infrastructue development, ease movement of
persons and goods, curbing oftransnational crimes, established customs and enhance peace

and security within the border areas among others.

It is unfortunate however, that since independence Africa is yet to fully realize the potential

benefits that can be accrued through cross border cooperation. This realization has been

hampercd by challenges brought about by politics, cross border conflicts and lack of

propcrly defined boundaries among others.

In addition, there are inadequate mechanisms within the Contincnt to meet the consistent

demand for experience-sharing to inspire and duplicate successfi.rl practices and models

being successfully implemented in other countries/ regions.

Further, to compound challenges being faced in borderlands is the general lack of dispute

resolution mechanisms to resolve socio-cultural ethnic conflicts, resource-based conflicts,

and boundary disputes among many others.

1'he Niamey Convenlion thereforc, provides an opportunity for the Continent through

regional and bilateral frameworks to find solutions that will address challenges that have

4
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6.t

impeded the economic growth of borderlands in the continent. It encompasses the vision

ofan integraled Africa with borders serving as bridges for peace, growth and development

created as pivotal stepping stone towards increased demand for cross-border cooperation'

JUSTIFICATION FOR RATIFICATION

The importance ofcross border cooperation particularly to border communities cannot be

understated. It greatly contributes to the develoPment of the often-marginalized border

areas zones, which tend to be less economically developed, compared to other areas in the

counly.

The Convention allows for economic growth at the border through creation ofemployment

opportunities artd infiastructure development. Additionally, the Convention promotes

economic development in terms of trade and cross-border cooperation is a driver for the

development of infrastructure, trade, transportation and other sectors in border zones'

Kenya has put in place various policy, legislative and institutional frameworks on closs-

border cooperation. This includes:

a) The enactment of Security Laws (Amendment) Act 2014 that estab.lished Border

conlrol & operations Coordination committee (BCOCC). This committee facilitates

the borders as bridges principles of AUBP by ensuring that there is cross-border

development in an open and secure environment including facilitating cross border

trade;

b) There is in place the Joint Ilorder commissionerv Administrative. committee with all

the neighboring countrics which meets regulally to discuss cross-bordel matters,

including anirral health, security issues, and maintenance of boundary infrastructure

among others;

Additionally, the Niamey co[vention is consistent with the objectives of the East

Africa Community (BAC) which has adopted and passed various economic

cooperation agreements such as the customs union protocol, and common market

protocol that have contributed to the growth and improvement of the region and more

h.z

6.3

c)

5



6.4

specifically the growth ofborder towns such as Namanga, Busia, and Mandera, which

has lcd to the ctealion of ernployment opportunities and provision of basic amenities

among others;

d) The EAC Protocol on Peace and Security greatly cncourages Membcr States to

implement Alrican Union Conventions and other international instruments that

promote peace and security;.

e) Further, Kenya has negotiated, agreed and signed a Memorandum of Understanding

(MOL) on Demarcation and Re-affirmation of the boundary with Uganda, Tanzania

and South Sudan. The reaffrrmation and demarcation ofthc Kenya,/ Tanzania boundary

has aheady commenced with about 238km ofthe 760km well on its way to completion;

f) Kenya has signed various bilateral instruments with several neighboring cor.rntlies to

accord border communities opportunities for better cooperation and promote peacefr.rl

coexistence to improve their livelihood and socio-economic conditions. This is being

actualized through the creation ofjoint peace committees, provision of basic social

infrastructures like schools, watering points, cattle dips,joint animal vaccination points

among others.

Whilst Kenya has made valiant efforts to promote cross bordcr cooperation intemally, lhc

ratification of the Niamey Convention offers more opportunities for Kenya to improve

cross border initiativcs, by offering the chance to:

a) Enhance the existing legal framework and mechanisms for cross-border

cooperation initiatives;

b) Formalize the cooperation between countries that will cleate a basis fot peer review

of national efforts towards implementation of cross-border initiatives;

c) Instihrtionalize cross-border cooperation through a continentally accepted

framework, e.g. by the creation ofJoint Border Commissions.

6
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d) Request for technical and financial assistance from the. African Union and

developmentpartnerswiththeaimofacceleratingcompletionofthedelimitationand

demarcation of the country's International boundaries among other cross border

initiatives; and,

e)EnliancetheuseofthedisputeresolutionmechanismsavailablewithintheAfrican

Union especially in the resolution ofany boundary disputes'

Other auxiliary but equally important benefit for ratification is that because the uptake of

the Niamey Convention has been slow in the Continent, our ratification will reaffirm the

commitment by Kenya to the promotion of peace and security and particularly the

borderlands which are often rife with conflicts'

It will also provide an opportunity for Kenya as a representative ofthe Continent to the

United Nations Security Council ([INSC) and as a former member of the Afiican

Union Peace and Security Council (AUPSC), to champion for the respect ofthe principle

olsubsidiarity by using dispute resolution mechanisms available within the continent.

7.0 bONSTITUTIONAL AND LEGISLATIVE IMPLICATIONS,

7.1 TheConventionisconsistentwitlltheConstitutionandpromotesconstitutionalvaluesand

objectives, it does not allude 10 an amendment of the Constitution or any other existing

relevant legislation.

s.0 fUPLICATIONS RtrLATING TO COUNTIES

8.1 The obligations under the Niamey Convention are concurrent functions of both the

National and Countv governments under the Constitution'

TINANCIAL IMPLICATIONS

9.1 Financialt.equirementsfortheimplementationoftheNiameyConventionwillbeprovided

for under normal budgetary estimates ofthe relevant institutions'

r().O IWNISTtrRIAL RESPONSIBILIT Y

10. l hh" i.pl"-"ntution of the Niamey Convention will be under the collective

iesponsibility ofthe Ministry oflnterior ard Coordination ofNational Government' which

9.0

7



is the Ministry responsible for the maintenance of internal peace and security in border

areas and the Ministry of East Africa Community and Regional Developmcnt, which is

responsible for the promotion of cross border and rcgional matters.

10.2 The Office of the Attomey General and Departnrent of Justice and the .Ministry of Foreign

Affairs will coordinate t[Te reporting process on State obligations pursuant to the Treaty

Making and Ratification Act No 45 of 2012.

1I.O RESERVATIONS

l1.l The Niamey Convention does not provide for reservations.

I2.O RECOMMDNDATION TO THE NATIONAL ASSDMI}LY

12.1In consideration ofthe aforementioned facts, the National Assembly is invited to:

L Note the contents of thc Memorandum;

2. Consider and approve Kenya's Ratification ofthe African Union

Convention on Cross-Border Cooperation Qrliamey Convention); and

3. Direct the Cabinet Secretary ofForeign Affairs to prepare and deposit the relevant

instruments to the Depository, the Chairperson of the African Union

Commission.

DATtrD
11 i J

SIGNDD..... MARCH,2023

DIt ALFRED N. MUTUA, EGH

CABINET SECRETARY

MINISTRY OF FOREIGN & DIASPORA ATFAIRS

8
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PREA.fulBLE

Wq, Membar States of the African Union,

lnspired by the objectives and principles enshrined in.lhc Constltutive Act c'f the

efriian unicin, addpted in Lom6, togo, on 11 Juty 2000'.and the Treaty

est".blishing the African Economic Communily adopted in Abuja Nigeri'i on 3

June 1991 :

Reaffirmiig oqr commitrilent to Resolutioh AHG/Res' '16(1) on thd Principle of

- ihe resDeol"of borders existinq at the time oJ aqcession to national independencS,

iCopteo uy the l"rOrdinary Sessiqri of |he Assembly of FJeads of State aiid

6u,iir'.,."it of thb Organiiation ot African Urrity, held in cairo . Egypi, from 17

,to 21 July 1964:

Mindful of Resolution CM/Res,'t069 CXI-JV) on Peaoe and Security in Africa

[hrpugh Negotiated Settlemenl of Border ConFlicts, adopted- by the 44'" ordinary

i"""i-on of it r Council oi Ministers of the Organization of African Unity held in

Addit Ababa, Ethiopia,from2l to 26 July 1986 :

Recalllno the relevant provisions of the Memorandum of Understanding on the

oonf.,.#o on Seiuriiv. Stability. Developnient and cooperaticjri in Africa

fCfssocnl. adooted bv itre earh ordinary Segslon of the Assembly of Heads of

51"," 
"n6"6qvein..nt 

of tt" Organis?tion cjf African Unity, held in Durban'

South Africa, on I July 2002;

Recallino further the Declafations on the African Union Border ilrogramme'

"Jo..p.t"a 

"uv'rn" C.nferences of African MiniFters.i! -of?fs: 
oJ Border lssues"held

*.p"Etr"aiv i. Aiais Ababe, on 7 Juhe '2007 and 25 March 20'10, and in Nialheyr

Niger, dn 17 May 20.12:

Determined to oive effect to ihe African Union clecisions related to border issues-'

;ffiil; ;#,:;. ix.cli5irilxir ,ndEX CUDec 46'1 (xtv),adqpted bv the 11th

iaTlqHoi;-i-^"w txslirn. oi tire Exeeutlve cpuncil of lhe Africair Uirion' held

A-.;i"ilii i;6"!ra 'e-nrna,. kqm 2s to 29 June 2o'q7: and in Addi5 Ababa'

frbm ?9 to 3Q..JqnuarY P009 ;

Recallino the international initiatives on the delimitatibn and delineation of

i.iiiii"ir"t oiai," 
"ni 

ir,J.pi"vlsions of the Uniied Natioos cohventlbn on the Law

of'the Sea:

coivinced that a lsgat framevrork for crass'trorder cooperation wotild accelerate

ihteoration in Africa lnd enhance prospects for the peaceful resolution of border

di.spi.rtes between Member Statesr
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Desirous to imPlement effective cross-border cooperation' necessary lor the

iran"furruiinn oi borderlareas into zones qf tiade and cooperation:

Have ag reed as follbws:

Article I
Delinitions

For the purposes of this Cqnvention:

"Bordet Area" means a geograp.hical area stfaddling- the border oJ two pr mofe

neighbouring Siqtes;

'',Border Programme" mean$ ihe.African Union Border l'.C.gfTTe, as. dpJined

in tt'f.o'eilt rJ'tions adoPt;d by the oorlfeiehces of Africad Ministeis iri dheae df

b.iuiir"ir"i, tr"roln Aooit Auio", on i .lune 2oriz afld 25 March 2010' and ln

r.,iurn"v,-0"? ,tlrl/ iolz, 
"na 

suFijequeritly endorsed by the Executivd CouhCil

6f the African Union;

"commission" means the African Unlon Commisslon;

''Contingntal Bqrder COns..tilAtive Committee' meahs:the .Comhittee 
qEt lJp by

tn! Afriean Uhion CbmmiEsibn;od compising representalives -of lhet Re-gion€tl

ii.onori"' e"t^^lrni,l"s, uS lhe iriipt.ementltibn m-echerilsm for crds\-bodbr

cooperaudn at iontinerital leVel;

"C.onyqniign" me-ens the African Unidn codventibn on cri'ss"Borddr

.CooPsration:

"cros's-Border coctperatigni' maans any ait or poiidy aimed at prdmctting and

"ir;""in*r"" ""J-riuishueray 
relations 

'bef\'/een 
bsider Populatiqnsl lgLlteiial

cr-rii,"iiiJ.-rio ;ddir;istratio;s or othEr staketr:oldbls rYithin thp jurisdidlon df

twu t i mor" States, iniiuding ihe conclusion of'agreementi and ara'ngemqnls'

u.9.efdl Ior this PUrpbaei

iiLocal Border 'Cqneultative gqmmitt'ee" 
. 
nnlali .? Ioqal,tiordei leritonlal

aO.i"i"tt"ti""-", :,,iitority recogni.ed as such under'the 'domestic lbw of Stale

Parties;

,,Reaffirrnation ot Bordersl means lhe reconst(uctjon qf degraded beaqons ioto

theiior.iginal lgQations, in EonfQrrnitf wilh interriational rloiihS;

"Regional Eiolder Csnsultative CQnrmlitee". m*1" 
11", 1!9{-t["t facililal€s

ai"ttrg inu consultaiion between regional, bilateral ahd local bcirder tarritori6l

,d-iiistrrtions or authoriti'es across borders:

+-
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"Regional Econoriic Communitles" mdirn the regiorlal integiation blocg of the

Africah Union;

"Sta.te Party" 6r "State Parties" rheahs any Member State of the Atrican Union

whlc'ti has rilified, or acceded to, this Convention and deposited the instfuments

of. retilication or' accession with the Chairpersori of [he African Union

Cdmmisslon;

"Te.rrltorlal C6mmunitles or Authorities" means communitles, autholties,.or
'hodies 'exercising Ioo..al territorial functipns and regaided as such unqer the

dorheqtic lar r of Stetg.s Partles:

"Uniqn" mians the Africa.n rn,on. 

orr,.,.,
Objectives

The gbieotives of the present convention are to:

1. promote cross-border cooperation, at local, sub-regional and rPgional

lavdis;

2. su.ize the dpportunities srising frorn sh'ared borders and address the

rehted challengEs;

3r ladllitate- ther delimltatiqn, demarcqtion and reaffirm?llon ol intgrstate

borders.,. in cdnform!(y with ineqhanisms adieed upon by the parties
'cqncerned:

4. fripilitbtd. the peacefql rescjluiion ofborder dispuies;

5. ehsu-iE. gfficientand effectiv6 ihtqgrated border inanaodmenl:

ii: transtffm border ar,e?s intg catalyst$ ior gr6Mh, sopio'ebonomi! ahd'
pdli il intecfatibn oJthe GofltinElit; and

7. hrofrrote oeace Eind' $tabllltv throuoh the prevention oi conflibts, the

infuoieilon of the conti ent and the deepenldg of its unity

(-
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2 Each State Party shall tal(e lhe necessary sleps to encourage, promote

and facilitate information and intelligence sharing, as may ba requested by

another State Party on matters relating to the protection and security of

border drelas.

Article 6

Competant Authorities or Bodies .responsibld lor Bcrder Matters

Each Siate.Party shall,'eilher at the time qf ralification ol, or accqssign to, 'this

Conrgnti"n, qr ai sobri as possible, thereafter. comhunic€te td the oornmissiori
ttie iisi of comiietent authorities or bodies respansible for border issues under its
domesiic la,r'r. whiqh shall then serve as focal points.

Artiale 7

. Harrhoniseticin of domestic la\,v pertaining to Bordei lssues

States Padies are encouraged. to harmonize their. doiirestic law r'vith this
,ionvention and ensure that the iocal terrilorial adn)inistraiions or aUthorities in

border areas 3re duly inFormed of the opportqnities available to them and their

obligations under this Converition.

ArtiGle B

Mebhanlsms for imptementatlon of Cross-Border CooPeration at
the.level of Stato P-arties

1. State Parties th?ll commit themsglves to apply the plovisions of the

pfesgnt Cohvention anij 16 endeavour td attain its'objectives, parlicul'arly

by:

(a) estahiishinE cooperdtion mechanisms. including legal frameworks;

1bl takino irito account domestication of the provisions of the Gonvention
' ' in tne-aevetqpment of their national policieq and skategies;

(c) submitting. every two years, a rPPort on the measutes {aken Jor the
' 

implemehtatiori of the present Conventicin

2- ADtivities Dertainirq to Qroqs-border cqqperalion Shall be undefiqi<en by- 
ip"ii"i*itlariCo*ht,nlii.s o, authoritiei as defirr€rl bv thd ddmestic law

df StaE Padids.

3. The debdntralizecl border territorial administratioos or authorities-' 
established under the domestic law of State Parties shall ekercise their

pofuis, in"fuaing the conclusion of cooperation agreements with

,
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deodntralized borcjer territorial administrations or authorities of

"",g;O,qrirt -Etete Parties, in qohformity with the domestic law of theii

respective States.

4. State Farties may eslaqlish Boidei Consultative CoiTmiuaAs acimprising

representatives oi competent bodies to assist, in an adqisory 'sapacity' the

border cqmmunities and authoritiqs in the consideration of cioss'borddr

cooperation rhatters.

Article 9

Mechanisms lor implementation oi Gross'Bo-rder Qgoppr?tiqn at the level. 
Of ihe Regional EcdhOmie qommilnltids

.1. The Cammiss.igh dhall eqtqblish ?, .frambwork for cgodpration With the' 
REgionit fcb'irbinic Communitib! 'on {he. imPlertrentatioh bf the Aorddr

Cro!rur.", in'cqnfgrmily with the'obiqctive.s qf this- Convgntion' h this

regirO, thP eomrhisdion shzjll iequest the Rdgiod-al Econ6i'nic

Communities to:

(a) encoui':aOe Member States t-d sjgo, ratify, or accEde . 
to' this

Convention;

tb) desiona[e focal pgints. tpr coprdination, evaluation trid mqaitoriEg of

ti," iiipr"r.ni"tion of the conirhitinents erishrind4 in thi$ eonvention'

.2. The Commlisiqn shbll ancourage eaqh R.i:Olgnal-Ec.onomig qommunity tO

establish a ildoional Eoicrer cdhsultative Gbmmiltee'

3. The Reoional Border Consullative Cqinmittees' coiriPosEd bf n'olhinees of- M;;;;3i"i". oiino n"Slonat Ecoirpmib Communitiesi siall assist the

i"ti"t, iq aii advisory c.-apacity' iii lhe Panqide?atign ''if irqSs-border

ccioperlation matters.

4: The Reglonal Bbrder CorisultatYe C.dniriiitte'e shall:

(d aqsisl i/i thE fermulation o;[ pd]icie9 add aotivitie.s.for 'lhP'il'9rllotlon of
' ' etot..o,ita"i cboperation'in.adniinistrative,. cultural' sociq-economic

and qecuiiti areai in their respectiye rbEions;

(b) prep,are rpad-maps outlining thg aations negesgary fqr gnhalcing

qross-t.qider cctdPeiation:

(c) cbordinate all rhe aclivities, as well.as th:. m?P,,,,,,,,,,,,,,,11i1a t]T ol-the requked
" meahs for the attainment of the' dbjeclivbs stipulated in this

Convention i
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(e)

(0

(s)

(d) facili(ate dialogue and consultation between regiooal and looal
t-' 

"rtn"rni"t 
ro"ried on either side ot border areas when requested by

the State Parties concerned;

recommend the adoPtign of best practices for the effeclive

mandgement and administration of b6rder areas,

examine the problems faced by bbldei populations and sugg6st

I"rriir"" tt et"to, *hen requested by Ihe State Parlies conce'lned'

make rdcommerldations oh ways and mEans of promoting cross-

troider aclivities undertal(€n: by the different entities located within

UotJ"r' "t"r", 
*n"ri reque$ted by thd state Parties concerned'

Aiticle 10

Mechanism for implementation'of Cross-Bord-'r
Ccoperation ai the continehtal level

1 The.Commission shail caordinate and facilitaiE the implementation qf this

Conuention in-rgh the Eorder Programme Accordingly' the Comrhissioo

shall:

(a) act as the central ct ordinating striiclure for the implementatlon of lhis

Conventton;

(b) supporl state Parties in implementing this cpnvention;

(cl codrdinate.the evaluation of the implementation of the Convention
'-" 

"i 
r, 

"tttt 
dppropriate organs of thd: Uriibn the Regional Economic

Comriiqnities afid ooripBterft nauonal bodiegl

(d) establish the CPniinentel Botder Oor.isultativd Commiltee;

(e) suppon lhe efforts of the State Parlies lor an effective shaiing of

infdrma$oh and intelligence'

The Contihertal Border Coirsultirtive gqtnmihee shall be compo!ed bf the

ienleiJni.ti'r"s qf'the Regioodl E.conqfiiic Gommqnities and sh?ll operate

.u;der the auspices of the Cbrhmission

The Canlinerital Border cansulta(ivq gommitie*'shall be charged with the

following taski:

a) advise the Commissioll ol'l cfoss-Lrorder cooperation malters;

n"

j

)
]:
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hl consider and oropose general guidelines to pronote croqs-boder
"' J"".,",i"ir'i"Uhi"[tiil'", sdiurltt'' socio-ecofiomic' cultural end

olhtr areas idenUfied in this Convention:

c) identity priority actions and resources needed for the implerflqntation

of these guideli0esj

df promote best.praptiqes relating to the develqpmPnt ofbordel resiions;

e) examine p.roblqms facsd by bordbr populatio-ns .and .propose
;;;;;^;rti.;;,'in cobioiriation with. ind ;ipproval 6f' thg Stare

Padles concerned.

Articlo 11

Bqrder Programme Fun.d

A Eorder Proqramme. Fund thall be estdblished aod m?nqgqd In

"""ord"n"e 
*ittt'tne AU Finadcial Rules 8nd Regglatlons'

the r"seurq." of th.e HoIdFr Frogramme Fuod shallb9 provided througfu

a) voluntary contrihuiiqns ql lvlember Stateg; gnd

bI misceilaneous in6qtns, includin$ donations and.grants, in confqrmilY-' 
with the principies 4rid bbjEctives of tliii t:,hicin:

A.dtcli'. 12
Sa?Eguiid P?dvisiods

The orovisions of this Convenlion'shall hot bijnletPreted ln a rnqfihFf tl?.f

i;.'id;;;;i;;t utn it'" t"t"rini prihdlples dr interoatiqnal law'' lnGtui'ing

internaliqrial qrJ*bmAry law.

Nan,e ,pt the provislqni oJ this Qonventign shall affect more fp;ouphQ

iilriiilrs ,"riti"q io cioss'tsrddr eobperqtitin cohEined. ih the domestic

i;;';; si;; F;,i".'oi ii, ,nv o[6s1 1'sipnal, qontinental orinternational

agreement apPlicabla ih ttiese St?te P€rtlEp:

ln the imolementatrg.n of this c.qnvenlioh, .lhe sgadificitles a"nd qpecial

ndeds of island stbtes shall be tak€n irito accouilt'

B

2.

z
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Article 13

Settlement ot DisPutes

Any drspule rellating to this Cqnvention shall be amicabty resolved through

direct nggoliations Letween the State Parties cohcerned'

Whera the dispute is not resolved th'rough direcl negotiation, the State

Parlies shall dndeavour to resolve the disPute through other Peaceful

means, including goo/ qffices, medi?lion and conciliation,. ot any other

o."Liut maania-ofeed upon by ttte State Parties ln this regard, the
'Strte plrti"r shaflbe encouraged to mal€ uss gf th6 proqedqres and

mechanlsms f6r resolution cif diiputes estaulished wilhiri thd'fraftework of

the Union.

Article 14

Signatijre, Ratifigation 9r Accession

This Ccinvdntioo shall be oPen to all Member States of the Union' for signature'

ijtiti""tion or'aQces'slon; in conformity with their respective constitutional

:Procedures 
Articrts 15

Entry intq Forgq

Thls Corvehtion.shall enter into forcs thidy (30) dayF after the date-of thq receipt

il:th;;i;il;i;an orit" c.o-mission orinb Atiicin uniod bf the lifteenth (1sh)

iriFttqment of raulication.

Aitlcle'16
Amendmeni

'1. Ariy State Parly may ,3ubmit. proposals for the amendment or revision of

this C.qnvention.

2' Froposals lqr .a.mendrnent or reYisipri . :hal]. rbe subdlitted to lhe- 
ch;irit6i6bh df the Oomrhission of lhe 'African 'Union, who shall transmit

ihe-.iriiu to Statl eartied within thirtv (30) davs of receipl thereer'

3 The Assirrnulv oi the unlon, upon rccommendaiion af the Executive
=' C"L"if of tne' uniqn, shatt examine these proposals ai its n'ext besiiori'

Jrtrio.a irr Stere Parties have been noiified at ledst three (3) monlhs

before the bbginning of the ses.sion'

4. Thd Assombly of the Union shall a(lopl the amendinents in accordance

with its Rule9 of Procedure.
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5 The amendrnents or revisions shall enter into force in aocordance \ 
'ith 

the

provisions of Article 15 above'

Article 17
DePositqrY

The instruments of ratification or accession shall be depgsited with the

c'tiiip"t*^ 
"f 

tn" comrdissign of the African UniQn:

Anv'State Party may wittidraw kQm [his Convenliqn by giving a wrjtten

;;il"#;;"-i;i vJ,l in "i*nc" 
rl' the chairPersofl of the commission of

thE African Union.

'Thd ehairperson oi the Cornmission of the African Union shall n+fy-tha

ri,iii"ii,i s'ili"i of.any signature .oI this conventioh' d?y Uebesit or dn

i.,sitrri,"nt 'it i"tincation or'aicessl;h, as well zls itsentry into'fsrce'

The chairperson o{ the commission shall also notiry the SHta Padies of the
'riqr'.';iJ t"i;-"ndments or viiliidrawal from the cqnvghtign' as well as

reservations thereon.

UDon enlry into fqrce gl.thig Qonventigri' the 'ChqliP6'rsqn of the

coiiftissiod shall register I witt' in! sJcrbtarv-Generat ol ttre unitea

il1ffiffi'#Arni":-itn n;iisl" roe or ih; char'ter o'r ihe uriilad

Natiorie.

This Conrpntion, drawn .up, in foui (4) origiri€l textq. in. the Arabjc' Ertglish'

i,..ci: 
"'io 

p.rtrsr"""' t"og'"gii, ail tctur {4) texts being -equally

!i'l#,,r.lii.i, i"l',,o.lteJ uifi irt" et'ai'person oJ (he Qqmmlssion who

;;;il i;;,ili a ce-njiied ttue copy or the convditioil' to each MembEr

siate oJ tne Arrican. Union in ils clffcial language'

ADOP'TED BY THE TWENW"THIRD ORDINARY SESSION OF

?n'E p;'isi * "ii, 
tr e ld r u MA LAB o, Eciu Ato Br AL :G u I NEA
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Annexure 5:

Copy of a Memorandum of the Agreement
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TRIATY MEMO NO 12023

MDMORANDUM ON THE RATIFICAI'ION OF TI{E AFRICAN UNION CONVITNTION

ON CROSS-BOIIDBR COOPERATION (NIAMIIY CONVI'NTION)

1.0 OBJECTIVD OFTTIE MEMORANDUM

l.l The objective of this Memorandum is to seck apploval lbr Kenya's Ratification of tlte

African Union Convention on Cross-Border Coopcration (Niamey Convenlion)

1.2 The ratification proc€ss was approved by the Cabinet during its meeting held on l2'r'May,

2022.

2.0 BACI(GROUND

2.1 The African Union Convention on Cross-Border Coopcration (lrliamey Convcntion) was

adopted by the 23'd Ordinary Session of thc African Union Assentbly of Lleads of State

and Government, held in Malabo, Equatorial Guinca on tlre 27tl'June 2014.

2.2 The Niamey Convention defines Cross-Border Cooperation as "any acl or policy aimed ol

promoling and strenglhening good-neighborly relalions belween border populations,

territorial commlmities and administrations or other slakeholders within the jurisdiclion

of two or more States, including the conclusion ofagreements and arrangements usefulfor

this purpose".

2.3 The Niamey Convention was adopted with the aim of putting in place systerns that will

ensure that borders are not considered as battiets but are bridges to promotc cfforts to

integrate the continent, strengthen its unity and pronlotc peace, security and stability.

2.4 The Niamey Convention is therefore considered as an important legal instrument for the

Continent which will not only promote African border govelnance but will foster peace

and good neighborly relations between States. It addresses issues inclLrding border security,

trade migration, infrastructule and communication, and the establishment of mechanisms

for the implementation ofcross-border cooperation at local, regional and continental levels.

2



2.5

3.0

TheNiameyConventionrequiresratiiicationfromFifteen(15)MemberStatestoentermto

force. It has so far received six (6) ratificationsl and seventeen (17) signatories2'

OBJtrCT AND SUBJtrCT MATTER OF THE COTWENTION

The main objective ofthe Niamey Convention is to promote cross-border cooperation and

peaceful resolution of border disputes. To achieve these objectives, the Convention

encourages joint activities bet*'een neighboring countries to facititate the development of

borderlands and to ease the free movement ofpersons and goods'

Other objectives of the Niamey Convention are:

i. Promotion ofcross-border cooperation at local, sub-regional and regional levels;

ii. Facilitation ofdelimitation, demarcation and rea{firmation ofinterstate boundaries,

in conformity with mechanisms agreed upon by the p'arties concemed;

iii. Iacilitation ofthe peaceful resolution ofborder disputes;

iv. Promotion of peace and stability through conllict prevention and continental

integration, and finallY; and,

v. Transformation of border areas into catalysts for groMh socio'economic and

political integration of the continent.

OBLIGATIONS IMPOSED BY THE PROTOCOL

Upon ratification ofthe Convention, Kenya will be required commit to:

a) Cross-border coopemtion in surveying of boundaries' socioeconomic

development of borderlands, promotion of Culture and sports across

borders;

Combating cross-border clime (border secur.ity);

Cooperate fully in the implementation of the Border Progamme;

Encourage, promote and facilitate information and intelligence shadng;

Communicate the institution in charge ofborder matters;

1 Benin, Burllina Faso, Mali, Nlger, ToSo and Guinea

'genin, Chai, Comoros, con8o, Gabon, Ghana, Guinea, Guinea Bissau' Mozambique' Mali' NiSer' ToSo'

, Nigeria, Sao Tome & Principe, Zambia

3

'1, 1

4.0

4.1

b)

c)

d)

e)

3

Mauritania, []amibia



4.2

f) I{armonize its domestic law with the Convention; and

g) Submit a reporl on the measules taken fol the implernentation of thc

Convent,ion evcry two ycars.

Additionally, therc is an obligation to Member States through thcir various

Regional Economic Communities (RECs) to eflectivcly coordinatc wilh thc

African Union rcgarding tlre implemenlation of cross border activitics within

their regions which will furthel the principles of subsidiarity and

complementarity within the Continent.

PROBLDM ANALYSIS

The founding African leaders had foreseen the potential risks tl'rat reopening up boundarics

may have to the peace and security of the Continent. They, during the I't Ordinary Session

of the Assembly of Ileads of State and Government ofthe Olganization of Aflican Unity

(OAU), held in Cairo in July 1964 adopted the principle o[ respect of existing borclcrs on

achievement of national independence. It is widely accepted that well-established boLder

areas are a catalyst to economic growth, infrastructure developmenl, ease movcment of
persons and goods, curbing oftransnational crimes, established cr"rstoms and enlance peace

and security within the border areas among others.

It is unfortunate however, that since independence Africa is yct to lully realize the potential

benefits that can be accrued through cross border cooperation. This realization has been

hampered by challcnges brought about by politics, cross border conflicts and lack of

properly defined boundaries among others.

In addition, there are inadequate mechanisms within the Continent to meet the consistent

demand for experience-sharing to inspire and duplicate successful practices and models

being successfully implemented in other countries/ regions.

Further, to compound challenges being faced in borderlands is tlre general lack of dispute

resolution rnechanisms to resolve socio-cultural cthnic conflicts, resource-based conflicts,

and boundary disputes among many others.

The Niamey Convention therefore, prcvides an oppodunity for the Continent tluough

regional and bilateral frameworks to find solutions that will address challenges that have

5.0

5.1

5.2

5.3

5.4
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6.0

6.2

6.3

impeded the economic growth of borderlands in the Continent' It encompasses the vision

ofan integrated Afiica with borders serving as bridges for peace, groMh and development

created as pivotal stepping stone towards increased demand for cross-border coopcration'

JUSTIFICATION FOR RATItrICATION

The importance ofcross border cooperation particularly to border communities cannot be

underctated. It greatly contributes to the development of the often-marginalized border

areas zones, which tend to be less economically developed, compared to other areas in the

county

The Convention allows for economic $owth at the border through creation of employment

opportunities and infrastructure development' Additionally, the Convention pmmotes

economic development in terms of trade and cross-border cooperation is a driver for the

development of infrastructure, tladc, transportation and other sectors in border zones'

Kenya has put in place various policy, legislative and institutional frameworks on cross-

border cooperation. This includes:

a) The enactment of Security Laws (Amendment) Act 2014 that established Border

Control & Operations Coordination Committee (BCOCC)' This Committee facilitates

the borders as bridges principles of AUBP by ensuring that therc is cross-border

development in an open and secure environment including facilitating cros border

trade;

ThereisinplacetheJointBorderCommissioners/Administrative,Committeewithall

the neighboring countties which meets regularly to discuss cross-border matters'

including anirnal health, security issues, and maintenance of boundary infiastructure

among others;

Additionally, the Niamey Cotrvetrtiou is consistellt wiLh the objectives of the East

Africa Community (BAC) which has adopted and passed various economic

cooperation agreements such as the customs union protocol' and common market

protocol that have contributed to the growth and improvement of the region and more

b)

c)

5
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6.4

specifically the growth ofborder towns such as Namanga, Busia, and Mandera, which

has lcd to the creation of employment opportunities and provision of basic amenitics

among others;

d) The EAC Protocol on Peace and Security greatly cllcourages Membcr Statcs to

implemcnt African Union Conventions and othcr international instluments that

promote peacc and security; .

e) Further, Kenya has negotiated, agreed and signed a Memorandum of Understanding

(MOI) on Demarcation and Re-affirmation of the boundary with Uganda, Tanzania

and South Sudan. The reaffirmalion and demarcation ofthe I(enya/ Tanzania boundary

has already commenced with about 238km ofthc 76Okm well on its way to completioll;

f) Kenya has signed various bilateral instruments with several neighboring countries to

accord border communities opportunities for better cooperation and promote peaceful

coexistence to improve their livelihood and socio-economic conditions. This is being

actualized through the creation ofjoinl peace committees, provision of basic social

infrastructures Iike schools, watering points, cattle dips,joint animal vaccination points

among others.

Whilst Kenya has made valianl efforts to promote cross border cooperation intemally, the

ratification of the Niamey Convention offers mole opporlunities for Kenya to improve

cross border initiatives, by offering the chance to:

a) Enhance the existing legal fi'amework and mechanisms for cross-border

cooperation initiatives;

b) Formalize the cooperation between countries that will crcate a basis for pcer review

of national elforts towards implementation of cross-border initiativcs;

c) Institutionalize cross-border cooperation tluough a continentally accepted

framework, e.g. by the creation ofJoint Border Commissions.

6



6.5

6.6

d) Request for technical and financial assistance tom the African Union and

development partners with the aim of accelerating completion of the delimitation and

demarcation of the country's Intemational boundaries among other cross border

initiatives; and,

e) Enhance the use ofthe dispute resolution mechanisms available within theAfrican

Union especially in the resolution of any boundary disputes'

Other arrxiliary but equally impoflant benefit for ratification is that because the uptake of

the Niamey Convention has been slow in the Continent, our ratification will reaffirm the

commitment by Kenya to tho promotion of peace and security and particulady the

borderlands which are often rife with conflicts'

It will also provide an opportunity for Kenya as a representative ofthe Continent to dre

United Nations Security Cor'tncil (JNSC) and as a former member of the Afticaa

Union Peace and Security Council (AUPSC), to champion for the respect ofthe principle

ofsubsidiarity by using dispute resolution mechanisms available within the continent'

7.0 CbNSTITTN'IONAL AND LEGISLATIVE IMPLICATIONS

1.1 The Convention is consistent with lhe Constitution and promotes constitutional values and

objectives, it does not allude ro an amendment of the Constitution or any other existing

re.levant legislation.

8.0 IPfLICATIONS RILATING TO COUNTIES

8.1 The obligations under the Niamey Convention are concurrent functions of both the

National and County governments under the Constitution'

9.0 TINANCIAL IMPLICATIONS

9.1 $'inancial requirements fbr the implementation of the Niamey Convention will be provided

$r under normal budgetary estimates ofthe relevant institutions'

1O.O MINISTERIAL RESPONSIBILITY

10.1 ihe irnplementation of the Niamey Couvention will be under the collective

r{sponsibility of the Ministly of Interior and Coordination ofNational Governrnent' which

7
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is the Ministry responsible for the maintenance of internal peace and securily in border

areas and the Ministry of East Africa Community and Regional Development, which is

responsible for the promotion ofcross border and regional matters.

10.2 The Office of the Attorney General and Department of Justicc and the Ministry of Forcign

Affairs will coordinate the repo(ing process on State obligations pursuant to the Treaty

Making and Ratification Act No 45 of 2012.

I

1r.0

1 1.1

72.0

l2

SIGNED.....

DR. ALFRED N. MUTUA, EGI{

CABINET SECRNTARY

MINISTRY O[ FOIIEIGN & DIASPORA AFTAIRS

RDSERVATIONS

The Niamey Convention does not provide for reservations.

RECOMMENDATION TO THE NATIONAL ASSDMBLY

I In consideration ofthe aforementioned facts, the National Assembly is invited to:

l Note the contents of the Mcmorandum;

2. Consider and approve Kenya's Ratification ofthe African Union

Convention on Cross-Border Cooperation (Niamey Convention); and

3. Direct the Cabinet Secretary of Foreign Affairs to prepare and deposit the relevant

instruments to the Depository, the Chairperson of the African Union

Commission.

DATED ^L MARCH,2023
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