
rD\rd brb

,..-l

.R.EPU,tsLI
ti,r r...:-.

\

l

_- -1 .-',

1 i: UU i ?tJlII

C OF KENYA

A
tq lo>c>tb

iJ

P4 l?t TA
OF l\4 iiiv?tKEAI YaBq4RY THE NATIONAL ASSEMBLY

TWELFTH PARLIAMENT - FOURTH SESSION -2020
DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

REPORT

ON THE CONSIDERATION OF THE STATUTE LAW
(MISCELLANEOUS AMENDMENTS) BILL (NATIONAL ASSEMBLY

BILL NO.ls OF 2A20)

CLERKS CHAMBERS
DIRECTORATE OF COMMITTEE SERVICES
PARLIAMENT BUILDINGS
NAIROBI

OCTOBER,2O2O

LI



TABTE OF CONTENTS
LIST OF ANNEXURES 3

1.I PREFACE ........6

1.3 Establishment and Mandate of the Committee ...,...6

1.4 Committee Membership ...... 7

1.5 Committee Secretariat 9

2.0 CHAPTER 2 .............. t0

2.1 OVERVIEW OF THE STATUTE LAW (MISCELLANEOUS AMENDMENTS) BILL
(NATTONAL ASSEMBLY BILLS NO.ls OF 2020) ....... 10

3.0 CHAPTER 3 .............. 12

3.1 CONSIDERATION OF THE BILL ............ 13

3.1.1 Departmental Committee on Justice and Legal Affairs...... ...... 13

3.1.2 Departmental Committee Administration and National Security .... l3

3.1.3 Departmental Committee Finance and National Plaruring ....... 13

3.1.4 Departmental Committee Labour and Social Welfare ............. 13

3.1.5 Departmental Committee Transport, Public Works and Housing................................ l4

3.1.6 Departmental Committee Education and Research............... ..................... l4

3.1.7 The Departmental Committee on Communication, Information and lnnovation ........ l4

3.1.8 The Departmental Committee on Trade,Industry and Cooperatives........................... 14

3.1.9 The Departmental Committee on Energy...... ......... 14

4.0 CHAPTER 4 .............. 15

4.1 PUBLIC PARTICIPATION IN THE REVIEW OF THE BILL ...................... I5

5.0 CHAPTER 5 ..........i....... ............... 16

5.1 CLAUSE BY CLAUSE CONSTDERATION OF THE BILL .. l6

6.0 CHAPTER 5 .......... 24

456.1 COMMITTEE RECOMMENDATIONS ......



Annexure l:

Annexure 2:

Annexure 3:

Annexure 4:

LIST OF AIYNEXURES

Minutes of Committee sittings on consideration of the Bill and
adoption of report.

Adoption list.

Copy of the newspaper advertisement inviting the public to present
written submissions on the Bill.

Copies of the submissions from stakeholders

3lPage



CHAIRPERSON'S FOREWORI)

The Statute Law (Miscellaneous Amendments) (National Assembly Bill No.l5 of 2020) was
published vide Kenya Gazette Supplemen No.89 of June 5,202A to effect various amendments to
various Statutes. The Bill is sponsored by the Leader of the Majority Party and proposed
amendments to thirty eight (38) statutes and was read a First Time on Tuesday, June 23,
2020.Thereafter, the Bill was committed to various Departmental Committees for consideration in
accordance with their respective mandates vide the Speaker's communication of Thursday June 25tl'
,2020.

The Leader of the Majority Party wrote to the Speaker vide a letter dated July 14,2020 requesting
the Speaker's consent for the withdrawal of proposed amendments to the following eight (8) statutes
contained in the Bill; the Criminal Procedure Code (Cap.75); the Evidence Act (Cap 80); the Anti-
Corrtrption and Economic Crimes Act,2003; the Public Officers Ethics Act,2003; the Proceeds of
Crime and Anti-Money Laundering Act,2009; the Counter-Trafficking in Persons Act.20l2; the
Leadership and Integrity Act,2\l2;and the Bribery Act,20l6.

The Speaker acceded to the request by the Leader of the Majority Party to withdraw the above listed
statutes and allow for further inter-agency consultations within Government. The Departmental
Committees reviewing the Bill proceeded as though the withdrawn Statutes were not part of the Bill
as published.

The Bill contains amendments seeking to amend the following laws; the Interpretation and General
Provisions Act (Cap 2); Records Disposal Act (Cap.l4);Penal Code (Cap 63); Judicial Service Act
(No.l of 201 l);Political Parties Act (No. I I of 201 1); Kenya National Commission on Human Rights
Act (No.14 of 2011); Employment and Labour Relations Court Act (No.20 of 2011); Ethics and
Anti-Com-rption Act (ltlo.22 of 2011), Public Appointments (Parliamentary Approval) Act (No.33 of
2011); Kenya Law Reform Commission Act (No.l9 of 2013); Court of Appeal Organization and
Administration Act (No28 of 2015); Witness Protection Act (No.16 of 2018);Firearms Act (Cap 14);
Official Secrets Act (Cap 187);National Police Service Commission Act (No.30 of 2011); Kenya
Coast Guard Service Act (No.l1 of 2018); Energy Act, 2019 (1.{o. 1 of 2019);Procurement and Asset
Disposal Act, 2015 (No. 33 of 2015); Investment and Financial Analysts Act,2015 (No. l3 of 2015);
Retirement Benefits (Deputy President and Designated State Offrcers) Act, 2015; Scrap Metal Act,
2015 (No. 1 of 2015); Universities Act, 2012 (No. 42 of 20l2);Statistics Act,2006 (No.4 of
2006);Employment Act,2007 (No.11 of 2007);Kenya Roads Board Act,1999 (No.7 of 199);Public
Holidays Act (Cap 1O90;Firearms Act (Cap I l4); and Housing Act (Cap. I l7).

The Report contains the proceedings of seven (7) Departmental Committees of the National
Assembly namely; Justice and Legal Affairs, Administration and National Security, Finance and
National Planning, Labour and Social Welfare, Transport, Public Works and Housing, Education and
Research, Communication, Information and Innovation and Energy, Trade, Industry and
Cooperatives.



Pursuant to the provisions of Article 118 of the Constitution of Kenya and Standing Order 127 (3)
the Departmental Committee on Justice and Legal Affairs through an advertisement in the local daily
newspapers of 30h Jwre, 2020 invited the lublic to make representations on the Bill. The
Committee received views from the public following the advertisement for public participation.

The Committee held one sitting during which it considered the Bill clause by clause and
unanimously adopted its report.

This report was compiled by the Departmental Committee on Justice and Legal Affairs on behalf of
the other seven (7) Departmental Committees. Pursuant to the provisions of Standing Order 199 (6),
it's my pleasant privilege and duty to present to the House a report of the Committee on the Statute
Law (Miscellaneous Amendments) Bill,2020 (National Assembly Bills No. 15)

May I appreciate the Speaker and Clerk of the National Assembly for always providing guidance
and direction to Committees in the discharge of their mandate. I am also grateful to all the
stakeholders and members of the pubtic who took keen interest and participated in the scrutiny of the
Bill.

My gratitude goes to the Honourable members of the Departmental Committees for their resilience
and devotion to duty which made consideration of the Bill successful.

Finally, I commend the secretariat for exemplary performance in providing technical and logistical
support to the Committee.

Hon. Muturi Kisano. M.P.
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CHAPTER ONE

1.0 PREFACE

1.1 Establishment and Mandate of the Committee

1. The Departmental Committee on Justice and Legal Affairs derives its mandate from
Standing Order No. 216(5) which provides for the functions of Departmental Committees
as follows-
(a) investigate, inquire into, and report on all matters relating to the mandate,

management, activities, administration, operations and estimates of the assigned
ministries and departrnents;

(b) study the programme and policy objectives of ministries and departments and the
effectiveness of their implementation;

(c) study and review all legislation referred to it;
(d) study, assess and analyze the relative success of the ministries and departments as

measured by the results obtained as compared with their stated objectives;
(e) investigate and enquire into all matters relating to the assigned ministries and

departments as they may deem necessary, and as may be referred to them by the
House;

(0 vet and report on all appointments where the Constitution or any law requires the
National Assembly to approve, except those under Standing Order 204 (Committee
on Appointments)

(g) examine treaties, agreements and conventions;
(h) make reports and recommendations to the House as often as possible, including

recommendation of proposed legislation;
(i) consider reports of Commissions and Independent Offices submitted to the House

pursuant to provisions of Article 254 of the Constitution; and

CI) Examine any questions raised by Members on a matter within its mandate.

2. The Second Schedule of the Standing Orders on Departmental Committees further outlines
the Subjects of the Committee, as follows-
(a) Constitutional affairs;
(b) The administration of law and Justice
(c) The Judiciary;
(d) Public prosecutions;
(e) Elections;
(f) Ethics, integrity and anti-comrption; and
(g) Human rights.



1.4 Committee Membersh

3.The Committee was constituted on Thursday, l4tl' December, zAn. The current
membership is as follows-

Chairnerson
Hon. Clement Muturi Kigano, M.P

Kangema Constiturncy
Jubilee Party

Vice Chairperson
Hon. (Dr.) Paul Otiende Amollo, M.P

Rarieda Constituency
ODM Party

Hon. Emmanuel Wangwe, M.P.
Navakholo Constituency
Jubilee Party

Hon. John Olago Aluoch, M.P
Kisumu West Constituency
FORD-Kenya

Hon. Roselinda SoipanTuya, M.P.
Narok County
Jubilee Party

Hon.W. Kamoti Mwamkale, M.P
Rabai Constituency
ODM-Party

Hon. Jennifer Shamalla, M.P
Nominated MP
Jubilee Party

Hon. John MuneneWambugu, M.P.
Kirinyaga Central
Jubilee -Party

Hon. Anthony Githiaka Kiai, M.P
Mukurueni Constituency
Jubilee-Party

Hon. John Kiarie Waweru, M.P
Dagoretti South Constituency
Jubilee-Party

Hon. Junet Sheikh Nuh Mohamed, M.P
Suna East Constituency
ODM-Party

Hon. George Peter Kaluma, M.P
Homa Bay Town Constituency
ODM-Party

Hon. Josephine Naisula Lesuuda, M.P
Samburu West Constituency
KANU-Kenya

Hon. Zuleikha Hassan, M.P.
Kwale County
ODM-Party

Hon. Adan Haji Yussuf, M.P.
Mandera West Constituency
Economic Freedom Party (EFP)

Hon. George Gitonga Murugara, M.P
Tharaka Constituency
Democratic Party (DP)

Hon. Japheth Mutai, M.P.
Bureti Constituency
Jubilee-Party

Hon. Anthony Oluoch, M.P
Mathare Constituency
ODM-Party
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Hon. Robert Gichimu Githinji, M.P.
Gichugu Constituency
Jubilee-Party



i

1.5 Committee Secretarfu
4. The Committee secretariat is as follows--

Itzf. Abemlo$Asike
Senior Clerk Assistant

Lead Clerk

Mr. Denis Abisai
Principal Legal Counsel I

Mr. Ahmed Hassan Odhowa
Principal Research Officer

Ms. Roselyne Ndegi
Serjeant-at-Arms I

Ms. Halima Hussein
Clerk Assistant II

Mr. Omar Abdirahim
Fiscal Analyst III

Mr. Joseph Okongo
Media Liaison Officer

5. Minutes of sittings of the Committee on the consideration of the Bill are attached to this
report as annexure I
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CHAPTER TWO

2.0 OVERVIEW OF THE STATUTE LAW (MISCELLANEOUS AMENDMENTS) BILL

NATIONAL ASSEMBLY BILLS NO.15 OF 2O2O)

6. The Statute Law (Miscellaneous Amendments) Bill (National Assembly No.15 of 2O2O)
seeks to amend the following Thirty Eight (38) statutes;

Interpretation and General Provisions Act (Cap.2)
7. The Bill proposes to amend the Interpretation and General Provisions Act (Cap.2) to

harmonize the definition of "Kenya Defence Forces" with the one contained in the Kenya
Defence Forces Act,2|l2.It also proposes to recognise the offrce of the Attorney General
as the office to administer the matters relating to the legal sector.

The Records Disposal Act (Cap.14)
8. The Bill proposes to amend the Records Disposal Act to make provisions empowering the

Chief Justice to make rules to on the disposal records of the Employment and Labour
Relations Court.

The Penal Code (Cap. 63)
9. The part proposes to amend the Penal Code to replace the reference to the Commissioner -

General of Police with the Inspector General of Police in line with the National Police
Service Act, 201 l.

The Public Holidays Act (Cap. 109)

10. The part proposes to amend the Public Holidays Act to harmonize the terms applied
therein with the Constitution and to rename Moi Day as Utamaduni Day.

The Firearms Act (Cap. 114)
1 l. The part proposes to amend the Firearms Act to replace the reference to the

Commissioner of Police with the Inspector General in line with the National Police
Service Act, 201l.

The Housing Act (Cap. 117)
12. The parl proposes to amend the Housing Act to provide for voluntary contributions to the

National Housing Development Fund.
The Official Secrets Act (Cap. 187)

13. The part proposes to amend the Official Secrets Act to harmonize its provisions with the
structure of courts and other State offrces established by the Constitution. It also proposes
to amend the Act to harmonize it with advances in technology.

The Films and Stage Plays Act (Cap.222)

14. The part proposes to amend the Films and Stage Plays Act to empower the Kenya Film
Classification Board to regulate and manage matters touching on classification of films,
commercials and other advertisements, and online film content.

The Kenya Roads Board Act, 1999 (No. 7 of 1999)

15. The part seeks to amend the Act to provide for the minimum number of meetings the
Board can hold in any given year, and depart from the current situation where the Board
must hold a meeting every month.

The Statistics Act,2006 (No.4 of 2006)

16. The part proposes to amend the Statistics Act to give the Board the power to cancel or
revise data if data is found to be inaccurate



The Employment Act,2007 (No. 11 of 2007)

17. The part proposes to amend the Employment Act, 2007 to remove references to
contributions to the National Housing Fund and also to harmonise the reference to the
armed forces with the terms applied in the Kenya Defence Forces Act,2007 and also to
exclude the Coast Guard Service from its provisions.

The Accountants Act, 2008 (No. 15 of 2008)

18. The part seeks to amend the Accountants Act to introduce trainee accountants as a
category of persons to be subject to the Act and make some additional provisions in that
respect.

The Judicial Service Act,2011 (No. I of 20f l)
19. The part proposes to amend the Judicial Service Act to reduce the post-qualification years

of experience required for recruitment as a legal researcher from two years to one year.
The Political Parties Act 2011 (No. 11 of 2011)

20. The part proposes to amend the Political Parties Act to clarify the amount of money
payable by Government into the Political Parties Fund.

The Kinya National Commission on Human Rights Act 2011 (No. 14 of 20ll)
21. The part proposes to amend the KNCHR Act 201I to elaborate on the functions of the

Commission and to update the provisions relating to appointment of members of the
Selection Panel to nominate members of the Commission.

The Fmployment and Labour Relations Court Act,201l (No. 20 of 2011)

22.The part proposes to amend the Employment and Labour Relations Court Act,201l to
empower the Chief Justice to make rules for the delegation of specified powers to the
Registrar for purposes of the Civil Procedure Act (Cap. 21).

The Ethics and Anti-Corruption Commission Act,2011 (No. 22 of 20ll)
23. The part proposes to amend the Act to allow the Ethics and Anti-Corruption Commission

to institute proceedings for the recovery of corruptly acquired assets located outside
Kenya. It further proposes to amend the Act to allow the Ethics and Anti-Comrption
Commission to institute proceedings for the recovery of corruptly acquired assets located
outside Kenya.

The Public Appointments (Parliamentary Approval) Act,2011 (No.33 of 2011)

24.The part proposes to amend the Public Appointments (Parliamentary Approval) Act,
20ll to increase the period during which a House of Parliament shall consider a
nomination and table its report, from fourteen to twenty-eight days.

The Universities Act,20L2 (No.42 of 2012)

25. The part proposes to amend the Act to provide for the establishment by Charter of
degree-awarding institutions specialising in national security issues, and to apply the
provisions of the Act relating to administration and management of universities to those
institutions.

The Basic Education Act,2013 (No. 14 of 2013)

26.The part proposes to amend Basic Education Act,2013 to harmonise the provisions
relating to membership of the County Education Boards, Boards of Management and the
Education Appeals Tribunal.
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The Kenya Law Reform Commission Act,2013 (No. 19 of 2013)

27.The part proposes to amend the Kenya Law Reform Commission Act,2013 to provide
for the powers of the Attomey-General with respect to the Commission and to streamline
membershipby ex oficio members in the Commission.

The Scrap Metal Act,2015 (No. I of 2015)

28. The part proposes to amend the Scrap Metal Act, 2015 to provide for the powers of a
police officer during investigations under the Act.

The Retirement Benefits (Deputy President and Designated State Officers) Act,2015

29. The part proposes to amend the Act to provide for, firstly, the administration of benefits
due to retired Deputy-President, Vice-President, Prime Minister, Speakers of Parliament,
Chief Justice and Deputy Chief Justice, and, secondly, for such benefits to be factored in
the respective estimates of the national govenrment, the parliamentary service and the
Judiciary, submitted for approval by the National Assembly. However, the administration
of pension, lump sum payment upon retirement, and gratuity provided for in the Act shall
not be affected by this amendment, and will continue being administered by the relevant
office in the National Treasury.

The Investment and Financial Analysts Act,2015 (No. 13 of 2015)

30. The part proposes to amend the Investment and Financial Analysts Act to streamline the
day to day operations of the Institute with the Act.

The Court of Appeal (Organisation and Administration) Act,2015 (No. 28 of 2015)

31. The part proposes to amend the of Appeal (Organisation and Administration) Act,2015
to provide for the vacation dates of the Court to harmonise them with those applying in
other courts.

The Procurement and Asset Disposal Act,2015 (No.33 of 2015)

32. The part proposes to amend the Act to address the challenges faced by procuring entities
in implementing multiple awards of contracts in the wake of sections 82 and 86 of the
Act.

The Kenya Coast Guard Act,2018 (No. ll of 2018)

33. The part proposed to amend the Kenya Coast Guard Act, 2018 to include the Kenya
Wildlife Service and the Kenya Forest Service as bodies from which the Service can
recruit offrcers. It also proposes to expand the Technical Committee of the Service and to
standardize the ranks in the Service with the Defence Forces.

The Energy Act,2019 (No. 1 of 2019)

34. The part proposes to amend the Energy Act to cure ambiguity and typographical errors,
and to streamline membership to various bodies created in the statute.



CHAPTER THREE

3.0 CONSIDERATION OF THE BILL
35. The Bill is an omnibus Bill proposing amendments to various statutes. The proposed

amendments were considered by Departmental Committees under whose mandate the
statutes to be amended fall and the report was compiled by the Departmental Committee
on Justice and Legal Affairs. The proposed amendments were considered by the
following Committees: -

3.1. Departmental Committee on Justice and Lesal Affairs
36. The Committee Considered the proposed amendments to the following Statutes;

(a) The Interpretation and General Provisions Act (Cap 2)
(b) The Records Disposal (Cap la)
(c) The Penal Code (Cap 63)
(d) The Judicial Service Act (No.l of 201 1)

(e) The Political Parties Act 201 I (No. I 1 of 201 I )
(f) The Kenya National Commission on Human Rights Act (No.l4 of 2011)
(g) The Employme.nt and Labour Relations Act (No.20 of 20110
(h) The Ethics and Anti-Corruption Act (No.22 of 2011)
(i) The Public Appointments (Parliamentary Approval) Act No.33 of 201I
(j) The Kenya Law Reform Commission Act (No.19 of 2013)
(k) The Court of Appeal (Organisation and Administration) Act No.28 of 2015
(l) The Witness Protection Act (No.16 of 2018)

3.2 Denartmental Committee on Administration and National Securitv
37. Considered the proposed amendments to the following Statutes;

(a) The Firearms Act (Cap. 114)
(b) The Official Secrets Act (Cap. 187)
(c) The Kenya Coast Guard Act, 201 8 (I.Io. I 1 of 201 8)
(d) The National Police Service Commission Act (No.30 of 201l)

3.3 Denartmental Committee on Finance and National Planning
38. Considered the proposed amendments to the following Statutes;

a) The Statistics Act,2006 (No. 4 of 2006)
b) The Accountants Act,2008 (No. 15 of 2008)
c) The Retirement Benefits (Deputy President and Designated State Officers) Act, 2015
d) The Investment and Financial Analysts Act, 2015 (No. l3 of 2015)
e) The Procurement and Asset Disposal Act, 2015 (No. 33 of 2015)

3.4 Departmental Committee on Labour and Social Welfare
39. Considered the proposed amendments to the following Statutes;

a) The Public Holidays Act (Cap. 109)

b) TheEmployment Act,2007 CNo. 1l of 2007)
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3.5 Departmental Committee on Transnort. Public Works and Housing
40. Considered the proposed amendments to the following Statutes;

(a) The Kenya Roads Board Act, 1999 (No. 7 of 1999)
(b) The Housing Act (Cap. 117)

3.6 Derrartmental Committee Education and Research
41. Considered the proposed amendments to the following Statutes;

(a) The Universities Act, 2012 (No. 42 of 2012)
(b) The Basic Education Act,20l3 (No. l4 of 2013)

3.7 The Departmental Committee on Communication. Information and Innovation
Considered the proposed amendments to the Films and Stage Plays Act (Cap.222)

3.8 The Denartmental Committee on Trade.Industrv and Cooneratives
Considered the proposed amendments to the Scrap Metal Act, 2015 (No. 1 of 2015).

3.9 The Departmental Committee on Energy
Considered the proposed amendments to the Energy Act,2019 (Nq. 1 of 2019)



a

CHAPTER FOUR

4.0 PUBLIC PARTICIPATION IN THE REVIEW OT'THE BILL
42. Through an advertisement on 30m June,2020 the Committee pursuant to the provisions of

Article ll8 (1) (b) of the Constitution as read together with Standing Order 127 (3)
invited the public to make submissions regarding the proposed amendments in the Bill.
A copy of the newspaper advertisement is attached as annexure 3.

43. Following the advertisement in the print media for public participation, memoranda were
received from the following stakeholders:- (Annexture 4-JLAC Stakeholders)

(a) The International Commission of Jurists (ICJ) Kenya chapter
(b) The Office of the Registrar of Political Parties
(c) Transparency International, Kenya Chapter
(d) The Ethics and Anti-Corruption Commission (EACC)
(e) The National Treasury and Planning;
(f) Hon. Farah Maalim, Sen. (Amb.) Kembi Gitura, MGH and Sen. David Musila,

MGH;
(g) Institute of Certified Public Accountants of Kenya (ICPAK);
(h) Salaries and Remuneration Commission (SRC);
(i) Kenya National Highways Authority (KENHA);
0) E.Kinyanjui and Co. Advocates;
(k) ICEA Lion Asset Management Limited;
(l) Coalition on Violence Against Women (COVAW)
(m)Standard Investment Bank; and
(n) Institute of Certified Investment and Financial Analysts (ICIFA)
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CHAPTER FIVE

5.0 CLAUSE BY CLAUSE CONSIDERATION OF THE BILL
5.1 THE DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AT'FAIRS

44. This part deals with the clause by clause consideration of the Bill by the Departmental

Committees after taking into consideration the views of the aforementioned stakeholders.

Clause I on Short Title of the Bill
This section sets out the short title of the proposed Act as the Statute Law (Miscellaneous

Amendments) Act, 2020.
45. Committee comments: The Committee observed that there were no stakeholder

comments received on this provision and recommends that the Clause be agreed to as it
appears in the Bill.

Clause 2 on amendment of written laws

46.This section deals with the amendment of the several laws specified in the columns of the

Schedule of Bill.

47. Committee comments: The Committee observed that there were no stakeholder

comments received on this provision and recommends that the Clause be agreed to as it

. appears in the Bill.
Interpretation and General Provisions Act (Cap.2)

48. The part provides for the amendment of the Interpretation and General Provisions Act
(Cap.2) to harmonizethe defrnition of "Kenya Defence Forces" with the one contained in
the Kenya Defence Forces Act, 20t2.The amendment also seeks to clarify that the

Attorney-General is responsible for administering matters relating to the legal sector

where there is no Cabinet Secretary assigned for the same.

49. Committee comments: The Committee observed that there were no stakeholder

comments received on this provision and recommends that the provision be agreed to as

it appears in the Bill.

The Records Disposal Act (Cap.14)
50. The part provides for the amendment of section 2 (1) the Records Disposal Act to make

provisions empowering the Chief Justice to make rules to on the disposal records of the

Employment and Labour Relations Court.

51. Committee comments: The Committee observed that there were no stakeholder

comments received on this provision.

52. The Committee recommends that the provision be agreed to subject to the insertion of an

amendment to include the "Environment and Land Court" in the proposed amendment to
section 2(1) of the Act..



The Penal Code (Cap.63)
53. The Bill proposes to amend the Penal Code to replace the reference to the Commissioner

-General of Police with the Inspector General of Police in line with the National Police
Service Act, 201l.

54. Committee comments: The Committee observed that there were no stakeholder
comments received on this provision and recommends that the provision be agreed to as

it appears in the Bill.

Stakeholder views
55. The Committee received subrnissions from the Coalition on Violence Against Women

(COVAW) that the provisions of the Schedule relating to the proposed amendments to
the Penal Code should be amended to insert a new proposal for the repeal of section 146
of the Penal Code. COVAW submitted that section 146 of the Penal Code relates to the
defilement of "idiots or imbeciles" a term used to refer to individuals with mental and
intellectual challenges. COVAW was of the view that the section should be repealed in
its entirety. COVAW further stated that 'referring to mentally and intellectually
challenged persons including women and girls as idiots or imbeciles is derogatory,
demeaning and discriminative based on the health status, disability and birth of such
persons contrary to Article 27( 4) of the Constitution'. COVAW further stated that there
would be no lacuna in the law if section 146 of the Penal Code were repealed as

offenders will still be prosecuted under section 7 of the Sexual Offences Act, No 3 of
2006, which provides as follows-

7. A person who intentionally commits rape or an indecent act with another
within the vieu' of a famtly member, a child or a person wtth mental disabilities is
guilty of an offence and is liable upon conviction to imprisonment for a term
y,hich shall not be less than ten years. "

56.'The Committte observed that indeed section 146 of the Penal Code provides as follows-
"Any person who, knowing a person to be an idiot or imbecile has or attempts to have
unlauful carnal connection with him or her under circumstances not amounting to rape,
but which prove that the offinder kneu' at the time of the commission of the offence that
the person was an idiot or imbecile is guilty of a.felony and is liable to imprisonment with
hard labour for fourteen years. "

57. Committee comments: The Committee noted the submissions by COVAW that it was
derogatory to refer to mentally and intellectually challenged persons as "idiots and
imbeciles" and that section 146 of the Penal Code should be repealed. The Committee
observed that the proposal by COVAW could not be included in this Bill as it had not yet
been subjected to public participation hearings as required under Article 118 of the
Constitution. The Committee was also of the view that section 7 of the Sexual Offences
Act is not an adequate replacement for section146 of the Penal Code and there is need
for further consultations with the office of the Director of Public Prosecutions and the
Attorney-General before the provision could be expunged from the Penal Code.
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The Judicial Service Act, 2011 (No. I of 2011)

58. The part provides for the amendment of section 7 the Judicial Service Act to reduce the
post-qualification years of experience required for recruitment as a legal researcher from
two years to one year.
Stakeholder views

59. International Commission of Jurists (ICJ Kenya submitted that its supports the
amendment as it will allow for more persons to apply for the positions and enhance human
resources in the Judiciary.

Committee comments: The Committee recommends that the provision be agreed to as it
appears in the Bill.

The Political Parties Act 201 I (No. 1 I of 201 1)

60. The part provides for the amendment of section 24 (l) of the Political Parties Act to
clarify the amount of money payable by Government into the Political Parties Fund.

Proposed amendment: Delete paragraph (a) and substitute therefor the following
new paragraph-

"(a) such funds, not being less than zero point here percent of the National
Government shareable revenues net of mandatory and non-discretionary
expenditures of the Government"

Stakeholder views

61. The Office of the Registrar of Political Parties submitted that it does not support the
amendment for the following reasons; THAT

(a) With the proposed amendment there shall be uncertainty of the amount a Political Party
shall receive and a possibility of the fund being depleted and this will lead to difficulty in
planning by the parties themselves in line with their work plans.

(b) The amendment shall it itself defeat the fundamental intention and purposes of the
Political Parties Fund as outlined in section 26 of the Political Parties Act, 201 I and

Article 92 of the Constitution.
(c) The proposal intends to amend a substantive provision of the Act that ought not to be

done through a miscellaneous amendment.
(d) The Attorney Ceneral provided a legal advisory to the National Treasury and Parliament

on the issue whether it was discretionary to allocate, appropriate and disburse the
Political Parties Funds for purposes of disbursement to the eligible Political Parties. The
legal advisory of the AG stated that it is mandatory to allocate and appropriate funds to
the Political Parties Fund.

(e) The High Court pronounced itself on the matter of the Political Parties Fund in the case of
(llrM vs Nationol Treasur.v nnd,5 olhers f0t7l qKIR on the importance of funding
Political Parties and why it is anchored in law.



Committee comments: The Committee observed that there was a typographical error in the
proposed amendment whereby the amendment appears as......"zero point here percent instead of
zero point three percent"....The Committee further observed that the effect of the amendment was to
introduce the words "shareable revenue net of mandatory and non-discretionary expenditures of the
Covernment" in the formula used to allocate funds to the Political Parties Fund.

The Committee noted the submissions by the Registrar of Political Parties that the proposed

amendment will bring uncertainty on the amount of funds a Political Party shall receive every
financial year and a possibility of the Fund being depleted leading to difficulty in planning by the
parties themselves in line with their work plans. The Committee also observed that the amendment
would lead to reduced allocations to the Political Parties Fund and should be rejected.

Committee recommendation: The Committee recommends that the proposed amendment to section
24(l) of the PoliticalParties Act, No.l I of 201I, be deleted from the Bill.

The Kenya National Commission on Human Rights Act 2011 (No. 14 of 2011)

The part provides for the amendment of sections 8, I I (2) and I I (14) of the Kenya National
Commission on Human Rights Act, 2011 to elaborate on the functions of the Commission and to
update the provisions relating to appointment of members of the Selection Panel to nominate
members of the Commission.

(i) Proposed amendment to section 8 of the Act
Insert the following new paragraph immediately after paragraph immediately after
paragraph (e)-

"(ea) to advise the state on the ratification of, or accession to, international
and regional treaties relating to human rights."

Stakeholder views

62. International Commission of Jurists (ICJ Kenya) submitted that it supports the proposed
amendment for the reason that the introduction of the clause seeks to create and add the
responsibility of the Commission to advise the state on the ratification of and accession to
international and human rights principle, this broadens the Commission's mandate to ensure
the compliance on human rights standards with relevant instruments, a function that was not
spelt out but implied in the function of the Commission.

63. Committee comments: The Committee observed that the function of advising the state on
the ratification and accession to international and regional treaties relating to human rights
should be done by the Attorney-General who is the principal legal advisor to the Government
under Article 156(aXa) of the Constitution. The Committee further noted that the Treaty
Making and Ratification Act, No. 45 of 2012 recognized the Auorney-General and the
responsible Cabinet Secretaries as the persons responsible for advising the Cabinet on matters
relating to ratification and accession to Treaties. The Committee was of the view that the
Kenya National Commission on Human Rights had a wide mandate under section 8 of the
Act and there was, therefore, no need for them to seek to perform a function bestowed on the
Attorney-General by existing law.
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64. Committee recommendation: The Committee recommends that the proposed amendment to
section 8 of the Kenya National Commission on Human Rights Act 201l, No. 14 of 2011,
be deleted from the Bill.

(ii) Proposed amendment to section 1I(2) of the Act

65. Committee recommendation: The Committee recommends that the provision be agreed
to as it appears in the Bill.

(iii) Proposed amendment to section 11(14) of the Act

66. Committee comments: The Committee observed that the amendment sought to remove
the representative of the Public Service Commission from the Selection Panel to
recommend persons the appointment as members of the Kenya National Commission on
Human Rights. The Cornmittee was of the view that the proposed removal is not
justifiable since the Public Service Commission has the mandate to promote the values
and principles of public service under Article 232 of the Constitution.

67. Committee recommendation: The Committee recommends that the proposed
amendment to section I l(14) of the Kenya National Commission on Human Rights Act
2011, No. 14 of 2011, be deleted from the Bill.

The Ethics and Anti-Corruption Commission Act,201l (No. 22 of 20ll)
68. The part provides for the amendment of section 1 I ( 1Xj) the Ethics and Anti-Corruption

Commission Act, 201I to allow the Ethics and Anti-Corruption Commission to institute
proceedings for the recovery of corruptly acquired assets located outside Kenya. It further
proposes to amend the Act to allow the Ethics and Anti-Corruption Commission to
institute proceedings for the recovery of corruptly acquired assets located outside Kenya.

Stakeholder views

69. Transparency International, Kenya submitted that it welcomes and supports the proposed
amendments as it will it allows the EACC to institute proceedings for the recovery of
corruptly acquired assets located outside Kenya under the Mutual Legal Assistance Act,
2012.

70. Committee comments: The Committee was of the view the war on corruption will be
enhanced if the EACC is given additional mandate to institute proceedings for recovery of
propefty or proceeds of corruption located outside Kenya.

71. Committee recommendation: The Committee recommends that the provision be agreed to
as it appears in the Bill.

The Public Appointments (Parliamentary Approval) Act,20ll (No.33 of 2011)

72.The part provides for the amendment of section 8(l) of the Public Appointments
(Parliamentary Approval) Act, 201I to increase the period during which a House of
Parliament shall consider a nomination and table its report, from fourteen to twenty-eight
days.

Stakeholder views

73. Transparency International, Kenya submitted that it supports the proposed amendment for
the reason that the amendment gives more time to the Committee considering the suitability
of a candidate from 14 days to 28 days. It would further allow more time for public
participation. Transparency fnternational, Kenya further sdbmitted the following new
amendments should be made to the Public Appointments (Parliamentary Approval) Act,
20rt;



(a) Introduction of a new sub section (5) in Section 5 of the Act to allow the

appointing authority to rescind its decision any time before the approval hearings

commence;

(b) Section 9 of the Act be deleted and new provision introduced to the effect that if
Parliament does not approve or reject a nominee, the notification lapses and the

Clerk should direct the relevant Committee or the appointing authority to issue a

report or re-issue a fresh notification or rescind the notification as would be

appropriate.
74. Committee comments: The Committee observed that the proposal by Transparency

International that section 5 of the Public Appointments (Parliamentary Approval) Act,
201I be amended to allow nominating authorities to rescind their decisions will undermine
the oversight role of Parliament and should be rejected. Nomindting agencies are required to
comply with all legal requirements before forwarding the same to Parliament and failure to
do so should lead to rejection by Parliament rather than rescission of the nomination by the
agencies.

75. International Commission of Jurists (ICJ Kenya) submitted that it supports the
amendment because its seeks to increase the period during which a House of Parliament shall
consider a nomination and table its report. The increasdd duration will give the relevant
Committee sufficient time to determine the suitability of any nominee.

76. Committee recommendation: The Committee recommends that the provision be agreed to
as it appears in the Bill

The Kenya Law Reform Commission Act,2013 (No. 19 of 20f3)

77 . The part provides for the amendment of sections 8 ( I ) (b) (c), 8 (3), 9(2) and l2(2) of the
Kenya Law Reform Commission Act, 2013 to provide for the powers of the Attorney-
General with respect to the Commission and to streamline membership by ex fficio
members in the Commission.

78. Proposed amendment to section 8(1) (b): Delete the expression "Cabinet Secretary" and
substitute therefor the expression "Attorney-General"

79. Committee comments: The Committee was of the view that the proposed amendment be
amended to read as follows:

80. Section 8(1)(b): Delete and substitute therefor the following new paragraph-
(b) one member appointed by the Attorney-General through a competitive process

81. Justification: The Committee was of the view the amendment be redrafted to reduce the
number of members the Attorney-General is to appoint competitively from two to one.
The Committee observed that the current voting members of the Commission are six and
they need to be reduced to five for effective decision making, in case of a tie during the
voting process.

21 lPage



(ii) Proposed amendment to section 8(1)(c) : Delete and substitute therefor the following
new paragraph-

(c) a representative of the Law Society of Kenya.

82. Committee comments: The Committee was of the view that the proposed amendment be
amended by inserting the words 'owho shall be an advocate of the High Court of Kenya"
at the end ofthe proposed new paragraph.

83. Justifications: The Committee was of the view that it is important for the provision to
clarify that the representative of the Law Society of Kenya should be an advocate of the
High Court of Kenya to avoid the possibility of an unqualified person being appointed to
represent the society in the Commission.

(iii) Proposed amendment to section 8(3): Detete and substitute therefore the following new
sub-section-

"(3) The representatives of the Attorney-General, the Director of Public
Prosecutions and the Chief Justice, respectively shall be ex officio members of the
Commission"

84. Committee comments: The Cqmmittee was of the view that the proposed new sub-section
(3) be amended by inserting the words "appointed under sub-section (l) (ca) (d), and (e)"
immediately after the words Chief Justice.

85. Justification: The amendment seeks to clarify that the public officers appointed as members
of the Commission under those provisions are the ones being designated as ex officio
members.

The Court of Appeal (Organization and Administration) Act, 2015 (No. 28 of 20f 5)

86. The part provides for the amendment of section 26 (l) of the of the Court of Appeal
(Organization and Administration) Act,20l5 to provide for the recess dates of the Court
of the Court of Appeal to harmonize them with those applying in other courts.

Stakeholder views

87. The Law Society of Kenya proposed that the recess just like the one for Parliament should
remain a calendar event with flexible dates to be set in the Annual Schedule of the Judiciary
as it will give the Judiciary the latitude to adjust the recess according to its balance of
convenience.

88. International Commission of Jurists (ICJ Kenya submitted that it supports the amendment
because it gives effect to Article 164 (l) (a) and (b) of the Constitution and provides for the
organization and administration of the Court of Appeal and provides for the recess dates of
the Courts to harmonize with these applying in other superior Courts.

89. Committee comments: The Committee observed that the proposed amendment sought
increase the duration during which the Judges serving in the Court of Appeal shall be in
statutory recess in addition to their normal leave days. The Committee was of the view that
increasing the duration of the Court recess will lead to increased case backlog in the judiciary
leading to additional costs to litigants and other stakeholders in the law and justice sector.



The Committee also agreed with the submissions by the Law Society of Kenp that the ltcess
period for the Court of Appeal should be set in a flexible Judiciary Calendar rathcr than in
statute.

90. Committee recommendation: The Committee recommends that the proposed amendments
to section 26 (l) of the of the Court of Appeal (Organization and Adminisnation) Act,
20l5,be deleted from the Bill.
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5.2 DEPARTMENTAL COMMITTEE ON FINANCE AND NATIONAL PLANNING

The stakeholders submitted memoranda on the Bill to the Departmental Committees on Finance
as follows:-

91. Hon. Farah Maalim, Scn. (Amb.) Kembi Gitura, and Sen. David Musila in their
memoranda, the two former Deputy Speakers submitted that the Retirement Benefits
(Deputy President and Designated State Officers) Act, 2015 should be amended to
include Deputy Speakers of Parliament as beneficiaries of retirement benefits as is the
case with the Executive and Judiciary where the Deputy President and Deputy Chief
Justice are included in the list of persons entitled to retirement benefits. (This proposal
rvas adopted by the Committee),

92.The Institute of Certified Public Accountants of Kenya (ICPAK) in their
memorandum Ref: ICPAK/cE-PPw}7lzo2o dated l6th July, zo2o, proposed the
following amendments:-

Accountants Act,2018
93. Clause 8(a) be amended by deleting the words, "amongst members of the Institute" and

replacing with the words, "in accountancy". This is to align the section with the
requirement of the Companies Act to prescribe standards in accountancy and also to
enhance regulation of the accountancy profession by prescribing the required
intemational standards.

94. Clausel9(2) amended by inserting the following new section; "19(2)(a)(i) Subject to the
provisions of the Public Audit Act and any other written law, an employed or salaried
employee shall be deemed to practice accountancy by reason of doing, in his capacity as
such employee, any of the acts referred to in subsection (l); (ii) The Cabinet Secretary on
advice from the Institute shall prescribe regulations to govern the practice of accountancy
for salaried employee in the private or public sector". This to recognise the vital role that
professionals in employment play in financial management and reporting on whose work
the auditors rely on and to enable the Institute to enhance compliance and regulation.

95. The Bill be amended by inserting the following subsections immediately after subsection
l9(3), "l) No person or a public or private entity shall employ a person to practice
accountancy unless the person to be employed is a member of the Institute;2) No person
holding foreign qualifications shall practice accountancy in Kenya unless he or she
satisfies the requirement of section 26(3) and is registered with the lnstitute; 3) A trainee
accountant or associate accountants shall not hold themselves as accountants or use the
designation accountant while in gainful employment; 4) The Institute shall prescribe
guidelines for the practice of accountancy by associate accountants; and 5) The Institute
shall in consultation with the Examination Board, prescribe guidelines for the practice of
accountancy by trainee accountants". The proposal will enable members and the lnstitute
to tame quacks operating as accountants and encourage the use of qualified accountants
in the discharge of the finance, auditing and accounts functions in both private and public
sector.



96. The Bill be amended by inserting the following new section before l9(3), "3Xi) An entity
in either the private or public sector shall not employ a person to practice accountancy
unless the person is a member of the Institute; (ii) Trainee and associate accountants
employed in either private or public sector, the Institute shall prescribe their roles in the
practice of accountancy from time to time. For trainee accountants, the Council jointly
with the Examination Board shall prescribe their roles in the practice of accountancy; (iii)
Persons performing the role of accountancy in either the private or public sector prior to
June 2019 and have at the time of commencement of the Act, no requisite qualifications
under the Act, shall register with the Institute as shall be prescribed by Council under
 (d)(a); and Persons with foreign qualifications in accountancy shall be registered with
the Institute in accordance with prescribed guidelines issued by the Council from time to
time and shall be deemed to be members of the Institute subject to section 26(3) of the
Act". This will ensure that the whole spectrum of accountants is regulated including
persons currently discharging the roles but have no professional qualification.

97.The Bill be amended by inserting the following new section, "l9A. (1) A foreigner who
intends to practice accountancy in Kenya for the purpose of performing a specific
assignment shall apply to the Institute for registration and shall satisfy the Institute of his
or her qualifications. (2) The lnstitute may register the person to practice accountancy in
Kenya for a period not exceeding one year or for the duration of the assignment". This is
because persons from other jurisdictions undertaking short term assignments in the
country in accountancy will also be required to satisfy the Institute of their competence in
order to be allowed to practice accountancy in Kenya

98. The Bill be amended by deleting section t9(3) of the Act because the mandates and
responsibilities of Advocates and Certified Public Secretaries are adequately provided for
in their respective legal and regulatory frameworks.

99. Clause 30 of the Bill be amended by inserting the following subsection between (r) and
(s), "(r)(a) employed in the private or public sector engages in- (i) embezzlement of funds
or acts of corrupt practices; (ii) falsification of the financial statements or reports of an
entity; (iii) fails to disilose any acts of fraudulent activities known to him/her in the
discharge of his/her duties; and (iv) becomes an accomplice to embezzlement of funds or
acts of corrupt practices". This is to recognise the vital role that professionals in
employment play in the financial management and reporting on whose work the auditors
rely on and it will enable the Institute to enhance compliance and regulation.

100. Clause 32 of the Bill be amended by inserting between subsection (1) and (2) the
following new paragraphs, "(i) The Disciplinary Committee and Secretary to Council
shall enforce compliance to the provisions of this Act with the Assistance of relevant
government organs and have powers to enforce and investigate accountancy matters; (ii)
Pursuant to subsection (i) above, where the Disciplinary Committee or Secretary to
Council has reasonable cause to believe, either on its own motion or as a result of a
complaint received from any person that- (a) an offence has been committed under this
Act; or (b) a registered or licensed or approved person may have engaged in
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embezzlement, fraud, misfeasance or other misconduct in connection with its regulated
activity; or (c) the manner in which a registered or licensed or approved person has
engaged or is engaging in the regulated activity is not in the interest of the person's
clients or in the public interest; An investigation shall be commenced on the matter and
the report thereof made public subject to due process being followed. (a) A person who
contravenes the provisions of subsection (2) commits an offence and is liable to a fine not
exceeding Kenya shillings ten million-or five years imprisonment or both". This is to
give the Institute powers to investigate matters of public interest and provide a report
therefore in order to deal with the increasing number of cases of professional malpractice
and economy wide vice.

l0l. The Seventh Schedule of the Act be amended by inserting the following paragraphs
immediately after paragraph 12, *13) Subject to section 19(4), any person who at the
commencement of this Act was employed or was performing functions which may be
deemed to be the practice of accountancy shall register with the Institute; 14) The
Council shall establish a class for registration of the persons under pzuagraph l2; and l5)
Any person who at the commencement of this Act was practicing accountancy in Kenya
contrary to the provisions of section 19A shall apply for registration within twenty four
months".

102. The Committee's Observation on Retirement Benefits Submissions was that the
proposal will align the Legislature on retirement benefits with the Executive and
Judiciary where the Deputy President and Deputy Chief Justice are included in the list of
persons entitled to retirement benefits.

103. The Committee observed that amendments proposed by ICPAK to the Accountants Act,
2018 need to be subjected to public participation as they seek to expand the scope of the
miscellaneous amendments Bill.

Public Procurement and Asset Disposal Act,2015
104. Clause 43(8) of the Bill be amended to be 43(8)(a) and add another paragraph to read as

follows, "43(8)(a) Where contraventions are discovered in the course of an inspection,
the Authority may direct the procuring entity to take such actions as are necessary to
rectify the contravention; (b) The final report on a State Organ or public entity by the
Authority shall be copied to'the Auditor-General". This is because there has been
duplication on the assessment and officers of the Authority are only used to record
statements in case of further investigations.

105. Clause 46(8) of the Bill be amended by inserting the words, "on professional bpinion of
. procurement offtcer" immediately after the word "threshold". This is to caution against

prescribing other procedures for evaluating low value procurements by accounting officer
without consulting procurement professional.

106. Clause 6l(2) of the Bill be amended by inserting the following paragraph (d)
immediately after paragraph (c), "(d) The form of tender security attached shall be in
original in each bid". This will eliminate one form of tender security applied for multiple
tender bids.



107. Clause 84 of the Bill be amended by deleting subsection (3) and replacing it as follows,
"84(3) Upon receipt of the evaluation report and professional opinion, the accounting
officer shall take into account the contents of the professional opinion and shall within a

specified period make a decision in writing". This is because all procurement procedures
and approvals should start and end early and no procurement approvals shall be made to
operate retrospectively which may be currently the case.

108. Clause 184 of the Bill be amended immediately after clause 183 to read as follows,
"184. Financial officers shall carry out independent market survey where to verify
justification of price levels where price levels are suspicious. Accountants and financial
officers to have absolute right of approval of financial transactions. Any defects in
contracts be rectified before financial dispatch". This is to prevent overstatement of
tender values.

109. Committee's Observation on Submissions by ICPAK on the Procurement and Asset

Disposal Act, 2015 was that the amendments proposed had not been subjected to public
participation.

Salaries and Remuneration Commission (SRC)

ll0. In their letter Ref. No. SRC/TSAIN314 dated l6tr' July, 2020, the Commission
submitted that they had no opposition to the amendments proposed to the Retirement
Benefits (Deputy President and Designated State Officers) Act, 2015 because they are
administrative in nature and therefore do not have a financial implication and neither do
they affect SRC's mandate.

Kenya National Highways Authority (KENHA)

11 L In their memorandum, they proposed that Clause l4l(2) of the Public Procurement and
Asset Disposal Act, 2015 should be amended to take into consideration that framework
contracts where multiple awards are made to different bidders for the same item should
have a rationale for the selection of the said bidders unless the bidders tied in their prices.

Kinyanjui and Co. Advocates:

In his memorandum dated 2nd July, }O2O,Mr. Kinyanjui proposed the following amendments:-

l12. The Statistics Act,2006: He proposed thatthe amendmentproposed to section 23 of
the Act should be deleted because the proposal to allow the Director General to revise or
adjust data is contrary to the requirement under sub-section (2) which requires that
statistical data collected by the Bureau should be disseminated to the public after
ascertaining its accuracy and safeguarding the confidentiality with respect to the
information.
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The Investment and Financial Analystsr 2015

113. He proposed that the amendment proposed to section l8(l)(e) of the Act should be
deleted because the effect is to bring into the purview of the secretary, private firms
whose objects include investing. The amendment will lead to all private firms having to
register and their proprietors disclosed.He also proposed that the amendment proposed to
section 32 of the Act should be deleted because the amendment will cause additional
expenditure of public funds.(Iftfu proposal was adopted by the Committee).

The Procurement and Asset Disposal Act,2015

114. The amendment proposed to section 82 of the Act be deleted because the proposed
amendment allowing for correction, revision or adjustment of tender sums after opening
when it comes to direct procurement, competitive negotiations and framework consulting
is a recipe for disaster.

115. He further proposed that the amendment proposed to section 86(1) of the Act should be
deleted because the amendment seeking to exempt framework contracting from meeting
the basic criteria for assessing what constitutes a successful tender is untenable as it
creates a situation that is ripe for circumvention.

ICEA Lion Asset Management Limited

116. In their memorandum, Ref: TCIFAA{ NSLIT12O dated 6tr'July, 202O,ICEA Lion
supported the amendment proposed to section 20 of the Financial Analysts Act,2015
because it will ensure that with the rising rate of corruption in the investment and finance
industry, the key decision makers are held accountable for any allegations of professional
misconduct to protect investor's wealth.

Standard Investments Bank (SIB)

117. In their memorandum, SIB supported the amendment proposed to section l8(1Xe) of the
Financial Analysts Act, 2015.

Institute of Certified Investment and Financial Annlysts (ICIFA)

118. In their memorandum, Ref: ICIFA/NAlSLlTlzO dated 6th July, 2O2O,ICIFA submitted
as follows:-

The Financial Analysts Act (No. 13 of 2015)

119. They supported the amendment proposed to section 18(l)(e) of the Act because it will
ensure that all firms engaged in the practice of investment and financial analysis are
regulated to promote ethics and integrity in the private and public sectors. (This proposal
was adopted by the Committee).

120. The institute supported the amendment proposed to section 20 of the Act because it will
ensure that with the rising rate of coruption in the investment and finance industry, the
key decision makers are held accountable for any allegations of professional misconduct
to protect investor's wealth. (This proposal was adopted by the Committee).



l2l. The institute also supported the amendment proposed to section 32 of the Act because It
will ensure that the Act is in line with other Acts of Parliament relating to any money
appropriated by the National Assembly. The institute further supported the amendment
proposed to section 34 of the Act because it will ensure that the Act is in line with other
Acts of Parlianrent requiring accountability and auditing of monies appropriated by the
National Assembly.

5.3 DEPARTMENTAL COMMITTEE ON TRANSPORT.PUBLIC WORKS AND
HOUSING
l22.The stakeholders submitted memoranda on the Bill to the Departmental Committees on

Transport, Public Works and Housing as follows:-

State Department for Housing and Urban Development

123. The State Department supported the proposed amendments in the Housing Act Cap 117
and further proposed amendment to section 2 of the Act in the definition of the term
"voluntary contribution" be amended by deleting the words "National Housing Fund"
and substituting with the words "National Housing Development Fund". Further that
s.7(3) (aa) be amended by deleting the words "National Housing Fund" and substituting
with the words 6' National Housing Development Fund". This was for purposes of
correct referencing to the National Housing Development Fund as provided for in
the Act.

The Office of the Cabinet Secretary Ministry of Transport, Infrastructure, Housing, Urban
Development and Public Works

124. ln their written submissions, the Ministry proposed that the Kenya Roads Board Act,
1999 (Act no.7 of 1999) be amended by replacing the use of the term "Executive
Director" in the Act with the term "Director General". This, as submitted was in order to
conform with the road agencies.

125. The Ministry proposed the provision of a term limit for the Executive Director of the
Kenya Roads Board. That currently, the Executive Director does not have a term limit in
the Act and serves at the discretion of the Minister. It was proposed that the Act be
amended to provide that the Director the Director General shall hold office for a term of
office years and shall be eligible for appointment for one more term.

The Kenya National Highway Authority (KeNHA)

126. In their written submissions, the Agency proposed that the Kenya Roads Board Act,
1999 (Act no.7 of 1999 be amended in paragraph 3 of the second schedule to the Act on
meetings of the Board by providing that the Board should meet as often as necessary for
the transaction of business at such places and at such times as may be decided upon by
the Board, but it shall meet at least once every three months.
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Committee's Observations on the Bitl
127. Contributions to the National Housing Development Fund would be voluntary and not

Mandatory contributions by the employer and employee at one point five per centum of
the employee's monthly basic salary as were provided for in section 3lA of the
Employment Act No.l l of 2007.

128. There is need to limit the number of meetings the Kenya Roads Board from the current
provision of meeting at least once in every month in line with the State Corporations Act,
Cap 446.

129. There is need to expressly provide for a term limit of the Executive Director of the
Kenya Roads Board in line with the State Corporations Act, Cap 446.

Recommendations by the Departmental Committee on Finance

130. Having considered the Bill and the views by different stakeholders, the Committee
proposed that:

Schedule to the Housing Act

l3l. The Schedule to the Bill be amended in the proposed amendment to the Housing
Act,(Cap I l7)-

132. In the proposed amendment to section 2 in the definition of the term "voluntary
contribution" by inserting the word "Development" immediately after the word
'oHousing"; and

133. In the proposed amendment to s.7 (3) by inserting the word "Development"
immediately after the word "Housing" appearing in the proposed new paragraph (aa).

5.4 DEPARTMDNTAL COMMITTEE ON LABOUR AND SOCIAL WELFARE

134. The stakeholders submitted memoranda on the Bill to the Departmental Committee on
Labour and Social Welfare as follows:-

Submissions by the Central Organization of Trade Unions (COTU)
135. COTU forwarded a memorandum on the proposed amendment to the Employment Act,

2007. They submitted as follows:-

a) They had no objection to the proposed amendment to section 2, 3 and 3lA.

b) The trade Union proposed additional amendments to the Labour Relations Act of
2007 (Act No. 14 of 2007) to Part VII on Collective Bargaining Agreements,
CBA Article 56 whereby as currently constituted, only employees directly
employed by the cited company (Read Employer) are legible to benefit from the
CBA and any employee or worker that is outsourced does not enjoy any benefits
as per the provision of the CBA. The amendment seeks to ensure that there is no



discrimination among workers working for the same employer and same company
as per the requirements of our National Constitution as well as the ILO
Conventions 87 and 88.

c) This means that all those workers who are outsourced and working for a company
or/and institution where a trade union exists and there is a valid CBA, such
outsourced workers enjoy their terms and conditions of service as provided for in
the CBA just like the rest of the workers.

Committee's observations on amendment to clause 2 of the Bill

136. The purpose of the amendment is to delete the definition of "basic salary", o'employee

contribution", and "National Housing Development Fund" in line with the subsequent
proposal to delete the section of the Act that relates to the National Housing Development
Fund. The definitions only appear in clause 2 and once repealed there would be no need
to have the definitions.

137. The committee observed that deletion of the definition of "basic salary" will create a
lacuna in law and it is important for clarity on what amounts to the basic salary. It noted
this should be left to the discretion of employers to determine what amounted to basic
salary.

138. Committee's recommendation: The Schedule to the Bill be amended in the proposed
amendments to the Employment Act, 2007 by deleting the words "basic salary"
appearing in the proposed amendment to Clause 2.

139. Justification: Deletion of "basic salary" will create a lacuna in the law as to what
amounts to basic salary and give the employer discretion to determine the basic salary of
employees.

Amendment to section 3(2) of the Employment Act,2007

140. The Schedule to the Bill provides that section3 be amended by deleting paragraph (a)
and substituting therefor with a new paragraph as follows;

a) "(a) the Kenya Defence Forces or the reserye as respectively defined in the
Kenya Defence Forces Act,2012.

b) Insert the following new paragraph-(ba) the Kenya Coast Guard Service.
141. The Committee noted that COTU supported the above amendments.

Committee's observations on amendments to section 3l(2)

142. The amendment seeks to align the Act with the terminology contained in the
Constitution which makes reference to the Kenya Defence Forces and not Armed forces
as currently contained in the Act.

143. The amendment further takes cognizance of the newly enacted Kenya Coast Guard
Service Act and its officers thereunder and seeks to incorporate them in the list of officers
the Act shall not apply to.
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144. Committee's recommendation on section 3(2): The Committee recommends that the
amendment to section 3(2) be proceeded with.

Committee's observation on amendments to section 3lA

145. The amendment seeks to deletes the provision that provides for mandatory payment to
the National Housing Development Fund. Contribution to the Fund will be a voluntary
contribution under the Housing Act which shall be made in accordance regulations under
the Housing Act.

146. The Committee noted this Amendment was timely and would help to resolve the various
court matters opposing the mandatory payment to the National Housing Development
Fund.

147. Committee's recommendation on section 31 A: The Committee recommends that the
amendment to section 31A be proceeded with.

Observations on the Bill

148. The purpose of the amendment to section 2 is to delete the definition of "basic salary",
"employee contribution", and "National Housing Developrnent Fund" in line with the

subsequent proposal to delete the section of the Act that relates to the National Housing
Development Fund. These definitions only appear in that section therefore once repealed
there would be no need to have the definitions. However, the committee noted that the
deletion of the definition of "basic salary" as it would create a lacuna in law and it is
important for there to be clarity in what amounts to basic salary and this should not be

left to the discretion of employers to determine what amounted to basic salary.

149. The amendment to section 3(2) seeks to align the Act with the terminology contained in
the Constitution which makes reference to the Kenya Defence Forces and not Armed
forces as cunently contained in the Act. The amendment further takes cognizance of the
newly enacted Kenya Coast Guard Service Act and its officers thereunder and seeks to
incorporate them in the list officers who them the act shall not apply to.

150. The amendment to section 3lA seeks to deletes the provision that provides for
mandatory payment to the National Housing Development Fund. Contribution to the

Fund will be a voluntary contribution under the Housing Act which shall be made in
accordance regulations under the Housing Act. The Amendment is timely as it would
help to resolve the various court matters opposing the mandatory payment to the National
Housing Development Fund.

151. Committee's recommendation: The Schedule to the Bill be amended in the proposed

amendments to the Employment Act, 2007 by deleting the words "basic salary"
appearing in the proposed amendment to section 2.



5.5 DEPAKTMENTAL COMMITTEE ON ENERGY
152. The Committee received oral and written submissions from the Ministry of Energy,

memoranda from the Natural Justice and Advocate Kevin Michuki of E. Kinyanjui & Co.
Advocates).

Submissions by the Natural Justice

153. The institution on Natural Justice submitted that the Statute Law (Miscellaneous
Amendments) Bill, 2020 (The'Bill') proposes the following significant amendments;

a) Deletion of Section 12 (l) (e) and removal of the County Executive Committee
Member nominated by the Council of Governors from the Board of the Energy
Petroleum Regulatory Authority.

b) Deletion of Section 45 (1) (f) and removal of four members appointed by the
Council of Governors from the Board of the Rural Electrification and Renewable
Energy Corporation.

154. They proposed the inclusion of members appointed by the Council of Governors on the
following reasons:

a) Part I of the Fourth Schedule of the Constitution outlines the functions of the national
govemment to include formulation of energy policies including electrical and gas

retioulation and energy regulation. Part 2 of the Schedule similarly provides for the
functions of the county government to include county planning and development
including electrical and gas reticulation and energy regulation.

b) The aim of the Energy Act is to consolidate laws relating to energy and provide for
functions of the national and county governments in relation to energy. Under Section
7(2) the obligation to provide energy is shared between the national and county
governments. The Act is therefore one concerning county governments.

c) Section 44 (l) of the Act outlines the functions and powers of the Rural
Electrification and Renewable Energy Corporation to include developing rural
electrification master plans in consultation with county governments, developing the
renewable energy master plan taking into account county specific needs and the
principle of equity in the development of renewable energy resources, establishing a

framework for collaboration with County Governments in the discharge of its
mandate and providing technical and other capacity building support to County
Governments in the discharge of the function of electricity reticulation and energy
regulation.

d) Section 85 (3) provides for division of royalties from geothermal energy production
between the national and county government.

e) Sections 193 to 196 of the Act highlight functions and powers of county governments
in relation to ensuring efficient use and conservation of energy, establishing a fund
for the purposes of promotion of efficient use of energy and its conservation within
the County, conducting inspections of equipment or appliances to ensure compliance
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with minimum energy efficiency performance standards set out in the Act; and to

issue directions and enforce regulations of norms for process and energy consumption

standards in any industry or building complex and regulations of the energy

consumption standards for equipment and appliances.

f) The Fifth Schedule of the Act outlines functions of the county govemment in relation

to energy to include county energy planning, county energy regulation and county

operations and development.

Submission by Advocate Kevin Michuki (8. Kinyanjui & Co. Advocates)

155. Advocate Kevin Michuki submitted that;
a) The proposed amendment to section 20(l) (a) will occasion additional expenditure of

public funds as it seeks to increase the amount levied. Further, it seeks to limit
oversight of the additional expenditure by exempting the increased levies from being

paid into the Consolidated Fund.

b) The proposed amendments to section 166 seeks to absolve a licensee of liability for

failure and defect in electricity supply contrary to the express purpose of the Act to
regulate electricity distributors. The proposed amendment to section 208 with regards

to the role of the Board and the Cabinet Secretary in the making of regulations under

the Act is liable to abuse as what constitutes consultation is not defined. As enacted

the provision seems to adequately stipulate the roles of the respective parties.

c) He recommended that the amendment to section 20(1) (a) which shall increase

expenditure should be jettisoned as it will only lead to further financial strain on an

already financial depressed citizenry.The amendment seeking to absolve licensees

from liability is also untenable as it limits any recourse that may be available to

consumers.

Submission by the Ministry of Energy

156. Eng. Joseph Njoroge, Principal Secretary, Ministry of Energy, Mr. Bernard Mr. William
Mbaka, Senior Deputy Director, Budget, Chairperson the Taskforce on the

Operationalization of the Energy Act,2019 and other Ministry officials appeared before
the Energy Committee and made the following submissions on the proposed

amendments:
a) There is a proposed amendment to enhance the levies that EPRA may charge on the

sale of electricity and petroleum products from the present percentage of 0.5 to a
maximum of one percent (l%).Further that the levies are paid into a Consolidated

Energy Fund as provided in the Act instead of into the Consolidated Fund.

b) A few of the amendments are tailored to remove the representative of county

govemments from the EPRA Board leaving it with nine (9) voting Members since the

DG is an ex-officio as provided under section l4(5) of the Act.



c) Other proposed amendments require the Boards under the Energy Act to recommend

three names to the Cabinet Seoetary in charge of Energy for appointment as a
Director General to the Agencies under the Purview of the Ministry.

d) Some amendments propose to replace the word "Board" with the words "Corporation
or Agency" for purposes of clarity as there are three Boards set out in the body of the

Energy Act.
e) That the bulk of the proposed amendments are meant to cure editorial errors in the

Energy Act 2019.

157. Consideration of the proposed amendments by the Energy Committee: The
Committee considered the amendments based on Constitutional requirements as

follows;

158. Section 2 of the Energy Act is proposed for amendment by deleting the definition
of the term "distribution licence" appearing immediately after the definition of the
term "distribution". Recommendation on amcndment to Section 2-The Committee
recommended that the amendment be proceeded with.

159. Justification - Two definitions are given, however the second definition is more
comprehensive and all-inclusive for the ternr 'distribution license. The deletion does not
affect th remaining provisions of the Act.

160. Section lO(a) (ii) of the Energy Act is proposed for amendment by deleting the phrase
"with the exception of crude oil".

161. Recommendation on the amendment -The Committee recommends that the
amendment be proceeded with.

162. Justification -The regulation of crude oil falls under the stated functions of the Energy
and Petroleum Regulatory Authority to regulate petroleum and petroleum products.

163. Section f2(f) (e) of the Energy Act is proposed for amendment by deletion of the
section in the Act.

164. Recommendation on amendment to section 12(l) (e): The Committee recommends
that the amendment be proceeded with.

165. Justification -The amendment removes the representative of the Council of Governors
from the EPRA Board leaving it with nine (9) voting Members since the DG is an ex-
officio as provided under s. 14(5) of the Act. There is no need for representation of the
Council of Governors in the Board because EPRA is a National Regulator.

166. Section 13(1) of the Energy Act is proposed for deletion and substitution with the
following new subsection;"(l) The Cabinet Secretary shall, on the recommendation of the
Board, appoint a Director-General, from a list of three names submitted by the Board,
who shall be the chief executive offrcer of the Authority, and shall, subject to the
directions of the Board, be responsible for the day to day management of the Authority."

167. Recommendation -The Committee recommends that the amendment be proceeded
with.

168. Justification -The amendment requircs the Board to recommend three names to the
Cabinet Secretary (CS) for appointment as EPRA Director General. Currently, there is no
requirement on the number of names that the Board may recommend to the CS.

169. Section 20(1) (a) of the Energy Act is proposed for amendment by deleting the
phrase "halfofa".
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170. Recommendation -The Committee recommends that the amendment be proceeded
with.

171 . Justification -The amendment enhances the levies that EPRA may charge on the sale of
electricity and petroleum products to a maximum of one percent (l%). The current
maximum chargeable by EPRA is zero decimal five percent (0.5%). The increase of the
levies on electricity and petroleum products means an increase in the monies available to
it for its operations.

172. Proviso to Section 20(f) of the Enerry Act is proposed for amendment by deleting the
word "levies".

173. Recommendation -The Committee recommends that the amendment be proceeded
with.

174. Justification -The levies charged by EPRA on electricity and petroleum products will
be paid directly to EPRA and not the Consolidated Fund.

175. Section 26(4) of the Energy Act is proposed for amendment by inserting the word "in"
immediately after the word "terms".

176. Recommendation -Committee recommends that the amendment be proceeded with.
177. Justification -The arnendment provides clarity as the word proposed for insertion is

missing from the text of the Section.
178. Section 45(1) (e) of the Energy Act is proposed for amendment by deleting the word

"three" and substituting therefor the word "seven".
179. Recommendation -The Committee recommends that the amendment be proceeded

with.

180. Justification - The proposed amendment allows the CS to appoint seven (7) Members
to the REREC Board. Currently the CS only appoints three (3) Members. The proposed
amendment, when considered with the proposed deletion of section 45(1) (f) removes
representatives of the Council of Governors from the Board to streamline its operations.

I 81. Section 45(1) (f) of the Energy Ac is proposed for deletion.
182. Recommendation - The Comrnittee recommends that the amendment be proceeded

with.
183. Justification -The amendment proposes to remove all the four (4) representatives of

county governments from the REREC Board. The REREC is a national government
entity and the deletion will streamline its operations.

184. Section 46(f) of the Energy Act is proposed for amendment by deleting and

substituting therefor the following new subsection;

"The Cabinet Secretary shall, on the recommendation of the Board, appoint a Chief
Executive Officer, from a list of thrpe names submitted by the Board, u,ho shall be the
chief executive of the Corporation and shall, subject to the directions of the Board, be

responsible for the day to day management of the Corporation. "
185. Recommendation -The Committee recommends that the amendment be proceeded

with.
186. Justification - The amendment requires the Board to recommend three names to the CS

for appointment as Rural Electrification and Renewable Energy Corporation (REREC)
Chief Executive Officer. Cunently, there is no requirement on the number of names that
the Board may recommend to the CS.



187. Section 6f(1) of the Act is proposed for amendment by deleting and substituting
therefor the following new subsection;
"(I) The Cabinet Seuetary shall, on the recommendation of the Board, appoint a

Director-General, from a list of three names submitted by the Board, who shall be the

chief executive oficer of the Agency, and shall, subject to the dtrections of the Board, be

responsible for the day to day management of the Agency. "
188. Recommendation - The Committee recommends that the amendment be proceeded

with.
189. Justification -The amendment requires the Board to recommend three names to the CS

for appointment as NuPEA Director General. Currently, there is no requirement on the
number of names that the Board may recommend to the Cabinet Secretary.

190. Section 82 of the Energy Act is proposed for amendment by deleting the word
"Authority" and substituting therefor the phrase "Renewable Energy Resource Advisory
Committee".

191. Recommendation -The Committee recommends that the amendment be proceeded

with.
192. Justification - The amendment obliges the CS to only renew or accept the surrender of

a license relating to renewable energy resources on the advice of the Renewable Energy
Resource Advisory Committee. Currently, the Act obliges the CS to rely on the advice of
EPRA for any renewal or surrender of a licence relating to renewable energy resources

whereas the role is performed by Renewable Energy Resource Advisory Committee.
193. Section 98(l) (d) of the Energy Act is proposed for amendment by inserting the

word "with "immediately after the word "compliance".
194. Recommendation -The Committee recommends the amendment be proceeded with.
195. Justification -The amendment inserts a missing word and provides clarity to the

provisions of the section and cures an editorial error.
196. Section 100 (l) (b) of the Energy Act is proposed for amendment by inserting the word

"of immediately after the word "type".
197. Recommendation -The Committee recommends that the amendment be proceeded

with.
198. Justification -The amendment inserts a missing word and provides clarity to the

provisions of the Section and cures an editorial error.
199. Section 129(2) of the Energy Act is proposed for amendment by deleting the word

"three" and substituting therefor the word "four".
200. Recommendation - The Committee recommends that the amendment be proceeded

with.
20l.Justification -The amendment increases the period within which a person licensed to

deal in electrical energy is required to submit its audited accounts to EPRA from three (3)
months after the end of a financial year to four (4) months after the end of the financial
year to align with current Capital Markets Authority requirements.

202. Sections 149(3) of the Enerry Act is proposed for amendment by deleting the word
"license" and substitute therefor the word "certificate".

203. Recommendation -The Committee recommends that the amendment be proceeded

with.
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204. Justification - The amendment replaces the word "license" with the word "certificate".
The section generally deals with the certification of electrical workers. The certificate is
for electrical workers and not for electrical installation work.

205. Section 166(3) of the Energy Act is proposed for amendment by inserting the phrase
"to any penalty or" immediately after the word "liable" and inserting the word "or"
immediately after the word "majeure".

206. Recommendation -The Committee recommends that the amendment be proceeded
with.

207. Justification -The amendment clarifies the exception to the payment of penalties and
compensation for default in supplying electrical energy or damage cause by electricity
supply. A licensee shall not be liable to pay any penalty or compensation if the licensee
can attribute the fault to either third party interference to its electricity supply lines,
inevitable accident; or force majeure. The licensee shall also not be liable if the alleged
fault was so minimal that it did not materially affect the quality or value of its electrical
energy it supplied to the consrxner.

208. Section 166(4) of the Energy Act is proposed for amendment by deleting the word
"six" and substituting therefor the word "eighteen" to increase the period within which
the Cabinet Secretary is to make Regulations under the Act.

209. Recommendation - The Committee recommends that the amendment be proceeded
with

210. Justification- This increases the period within which the CS is required to make
regulations under the Act. The Act commenced on 28th March 2019. Regulations were
required to have been made by end of September 2019. The making of Regulations and
stakeholder consultations may have been adversely affected by the current COVID-I9
restrictions. The extension will allow adequate time for the finalization of the regulations.

Section 167(o) of the Energy Act
211. Section 167(o) of the Act is proposed foe amendment by deleting the word "electrician"

and substituting therefor the words "electrical worker"
212. Recommendation - The Committee recommends that the amendment be proceeded

with.
213. Justification -The amendment replaces the term "electrician" with the term "electrical

worker" for consistency in the Act. The Act has defined the term "electrical worker" and
used it in sections 148,149,151 and 152 of the Act and Paragraph 2 of the Fifth Schedule
to the Act.

214. Section 169(2) of the Energy Act is proposed for amendment by inserting the words
"or stolen" immediately after the word "vandalized" and by deleting the phrase "in the
attempted vandalism" and substituting therefor the word "as".

215. Recommendation - The Committee recommends that the amendment be proceeded
with.

216. Justification - The amendment clarifies the requirement of the forfeiture of any vessel
used to transport any vandalized energy installations and infrastructure and any stolen
energy equipment or appliance.

217. Section 199(1) of the Energy Act is proposed for amendment by inserting the word
"Gazette" immediately after the phrase "by notification in the".



218. Recommendation - The Committee recommends that the amendment be proceeded

with.
219. Justification 'The amendment inserts a missing word in the section and clarifies the

requirement for a county government to notiff the public of any rules made under the Act
through the Gazette.

220. Section 208(l) of the Energy Act is proposed for amendment by deleting the phrase

"on the recommendation of'and substitute therefor the phlase "in consultation with".

221. Recommendation -The Committee recommends that the amendment be proceeded

with.
222. Justifrcation-The amendment obliges the Cabinet Secretary (CS) to consult with

Energy and Petroleum Regulatory Authority (EPRA) when making regulations.
Currently, the Cabinet Secretary is required to make regulations recommended to him or
her by EPRA which may inordinately limit the making of regulations.

5.5.1 SECOND SCHEDULE TO THE ENERGY ACT

223. Paragraph 4(1) (d) of the Schedule is proposed for amendment by deleting the words
"or Board" and substituting therefor the words "Corporation or Agency".

224. Recommendation-The Committee recommends that the amendment be agreed with.
225. Justification -The amendment replaces the word "Board" with the words "Corporation

or Agency" for purposes of clarity. There are tluee Boards set out in the body of the Act.
lt provides consistency.

226.P*agraph 4(1) (e) of the Schedule is proposed amendment by deleting the
words "or Board" and substituting therefor the word "Corporation or Agency".

227. Recommendation -The Committee recommends the amendment be proceeded with.
228. Justification-The amendment replaces the word "Board" with the words "Corporation

or Agency" for purposes of clarity. There are three Boards set out in the body of the Act.
It provides consistency

229.Paragraph 5(2) of the Schedule is proposed for amendment by deleting the word
"Director General" appearing immediately after the phrase "subparagraph (l)".

230. Recommendation - The Committee recommends that the amendment be proceeded
with.

231. Justification - The amendment deletes a repeated phrase.
232. Paragraph 7(l) of the Schedule is proposed for amendment by inserting the words

"the Corporation" immediately before the phrase "or the Agency for that year".
233. Recommendation- The Committee recommends that the amendment be proceeded

with.
234. Justification -The amendment inserts a missing word.
235. Paragraph 7(2) (a) of the Schedule is proposed for amendment by inserting the words

"the Corporation" immediately after the word "Tribunal".
236. Recommendation-The Committee recommends that the amendment be proceeded with.
237. Justification - The amendment inserts a missing word.
238. Paragraph 7(3) of the Schedule is proposed for amendment by inserting the word

"Corporation o'immediately after the word "Tribunal".
239. Recommendation - The Committee recommends that the amendment be proceeded

with.
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240. Justification - The amendment inserts a missing word.
24l.Paragraph 7(4) of the Schedule is proposed for amendment by inserting the word ",

the Corporation" immediately after the word "Tribunal'".
242. Recommendation - The Committee recommends that the amendment be proceeded

with.
243. Justification -The amendment is for clarity of the provision.
244. Parugraph 8(f) of the Schedule is proposed for amendment by deleting the word

"Authority" appearing after the word "Tribunal" and replacing it with the word
"Corporation".

245. Recommendation - The Committee recommends that the amendment be proceeded
with.

246. Justification - The amendment is for clarity of the provision.
247. Paragraph 8(9) of the Schedule is proposed for amendment by replacing the word

"Authority" with the word "Authority's"
248. Recommendation - The Committee rccommends that the amendment be proceeded

with.
249. Justification -The amendment is for clarity of the provision.
250. Paragraph 9(1) of the Schedule is proposed for amendment by deleting the words "or

the Board" and replacing them with the words ", Corporation or Agency".
251. Recommendation -The Committee recommends that the amendment be proceeded

with.
252. Justification -The amendment will provide consistency.
253. Paragraph 9(2) of the Schedule is proposed for amendment by deleting the words "or

the Board" and replacing them with the words ", Corporation or Agency".
254. Recommendation -The Committee recommends that the amendment be proceeded

with.
255. Justification -The amendment will provide for consistency.
256. Paragraph 9(3) of the Schedule- is proposed for amendment by deleting the words "or

the Board" and replacing them with the words ", Corporation or Agency".
257. Recommendation - The Committee recommends that the amendment be proceeded

with Justification -The amendment will provide for consistency.

5.5.2 AMENDMENTS BY THE MINISTRY OF ENERGY
258. The Ministry of Energy proposed the following additional amendments to the Energy

Act,20l9 for inclusion in the Bill:-

259. Section 20(1) of the Energy Act is proposed for amendment_by inserting the word
"Energy" between the_words "Consolidated" and "Fund".

260. Recommendation -The Committee recommends that the proposal be proceeded with.
261. Justification-To cure the editorial emor. Under section 216(1) the Cabinet Secretary is

required to establish the Consolidated Energy Fund. The sources of funds for the
. Consolidated Energy Fund under section 216(2) include among others monetary

sanctions imposed by the Authority.
262. Section 45(1) (d) of the Energy Act be arnended by deleting the words "who shall be

the Secretary to the Board"



263. Recommendation -The Committee recommends that the proposal be included in the

Bilt.
264. Justification- Board secretarial duties are undertaken by the Corporation Secretary as

per 'Mwongozo' Code of Conduct. There should be a clear segregation between the role

of the CEO and the Company Secretary. Further, it opens up the position of CEO to other
professions instead ofjust the legal profession.

265. Section 49 of the Energy Act be amended by deleting the words "in consultation with
the Public Service Commission"

266. Recommendation -The Committee recommends that the proposal be included in the

Bill.
267. Justification-The Corporation recruits its own staff without consultation with the Public

Service Commission (PSC). This has been the custom and the practice. PSC is only
involved in the recruitment for the Government ministries and departments.

268. Section 54- Title -That Section 54 of the Act be amended by including the words "of
Kenya" to the title "Establishment of the Nuclear Power & Energy Agency'.

269. Recommendation -The Committee recommends that the proposal be included in the

Bill.
270. Justification -To bring clarity that the Agency is the one under the jurisdiction of

Kenya. The word "Kenya" in the name is to distinguish NuPEA from other agencies.

271. Section 54(1) be amended by including the words'of Kenya'to the title'Establishment
of the Nuclear Power & Energy Agency'

272. Recommendation-The Committee recommends that the proposal be included in the
Bill.

273. Justification-To bring clarity that the Agency is the one under the jurisdiction of
Kenya. The word "Kenya" in the name is to distinguish NuPEA from other agencies.

274. Section 66 of the Act be amended by deleting the words "in consultation with the Public
Service Commission".

275. Recommendation -The Committee recommends that the proposal be included in the

Bilt.
276. Justification-The Agency recruits its own staff without consultation with the Public

Service Commission (PSC). This has been the custom and the practice. PSC is only
involved in the recruitment for Government ministries and departments.

277. SectionTgp) of the Act be amended by deleting the numeral "VI[[u and replace
with the numeral "VII"

278. Recommendation-The Committee recommends that the proposal be included in the
Bilt.

279. Justification -To cure the editorial error. Part VII is the correct cross-reference.
280. Section 15a(2) of the Act be amended by replacing the word "metre" appearing

between the words "private" and "belonging" with the word "meter".
281. Recommendation - The Committee recommends that the proposal be included in the

Bilt.
282. Justification -_This is to cure the editorial error. The word "metre" is unit of

measurement. The word "meter" is a type of machine, device or instrument used for
measurement. The section refers to machine, device or instrument.

283. Section 166 of the Act be amended by deleting the word "six" and substituting it with
the word "thirty-six" as the average period for developing new regulations and consulting

41 lPage



relevant stakeholders is l8 months and its efforts had been hampered by COVID-19. The
Committee considered this proposal in its recommendation on the amendments proposed
in the Bill.

284. Section 167(1) of the Act be amended by deleting the numeral'(l)'appearing afterthe
numeral u167"

285. Recommendation - The Committee recommends that the proposal be included in the
Bill.

286. Justification -The section does not have any subsequent subsections. The sections only
has paragraphs (a) to (o).It is intended to align the section with the structure of other
sections and to cure editorial emor.

287. Section 167(l) of the Act is amended by inserting (p) "prescribing the penalties for
breach of the Act or conditions of the licence granted under this Act"

288. Recommendation -The Committee recommends that the proposal should not be
proceeded with.

289. Justification-The inclusion of the section would offend Article 94 of the Constitution
which vests law - making powers only in Parliament. The Constitution further requires
that when Parliament delegates law-making, it must state the purpose for the delegation
and the limits applicable to the delegation. The Ministry has not defined the offences and
the penalties for which it seeks a general power to legislate. A general and vague
delegation of power may be liable to abuse and arbitrary application.

Other Headings
290. The Ministry proposed that the words "Tariffs and contracts for supply of electrical

energy and network services" appearing immediately before the provision be italicize as a
sub-title.

291. Recommendation - The Committee recommends that the proposal be included in the
Bill.

292. Justification - To cure the editorial error. The heading ought to be italicized so that it is
not construed as part of section 162. Those words as they are before section 163 are
floating.



5.5.3 ENERGY COMMITTEE'S OBSERVATIONS
293.In its consideration of the proposed amendments, the Committee observed that

a) Stakeholders submissions on proposed amendments were received on Clauses

12(1) (e);20(l) (a); as(l) (0; 166 and 208.

b) The Ministry of Energy proposed more amendments to the Energy Act 2019 in
addition to those contained in the Statute Law ( Miscellaneous Amendments),

Bill,2020

5.5.4 ENERGY COMMITTEE'S RECOMMENDATIONS
294.Having considered the proposed amendments to the Energy Act 2019 as contained in

the Statute Law (Miscellaneous Amendments) Bill, 2020 as well as the memoranda from

the public and the Ministry of Energy and recommends that the National Assembly:

a) Approves the amendments to Sections 2; t0(a)(ii); 12(1)( e); 13(t);20(1); 20(1)

proviso; 26$);4s(lX e); as(1X0; a6Q); 6l(l); 82; 98(1Xd); 100(1Xb); 129(2);

la9(3); $aQ); 166(3); 166(a); 167(1) (o); 169(2); 199(1); and 208(l) of the

Energy Act, 2019 and its Second Schedule as contained in the Bill; and

b) Approves the inclusion of further amendments to Section 20(1); a5(1Xd); 49;54;
66;79(2); $aQ); 166; and 167 of the Energy Act, 2019 as contained in the

Schedule to this Report.

5.5.5 SCHEDULE OF AMENDMENTS

295.The Committee recommends that the Schedule to the Bill be amended in the proposed

amendments to the Energy Act, 2019 by inserting the following new amendments-
Provision Amendment

s.20(1), lnsert the word "Energy" immediately after the word
proviso "Consolidated".

s.as(lXd) Delete the words "who shall be the Secretary to the Board".

. s.49 Delete the words "shall in consultation with the Public Service
Commission" appearing immediately after the word "Corporation".

s.5a(l) Insert the words "of Kenya" immediately after the word "Agency".

s.66 Delete the words "in consultation with the Public Service
Commission" appearing immediately after the word "may".

s.79(2) Delete the expression "Part VII[" appearing immediately after the
words "provisions of' and substitute therefor the expression "Part
vI[".

s.154(2), Delete the word "metre" appearing immediately after the word
proviso "private" and substitute therefor the word "meter".

s.167 Delete the expression "(1)".

5.6 DEPARTMENTAL COMMITTEE ON TRADE. INDUSTRY AND COOPERATIVES

296. The Committee on Trade, Industry and Co-operatives proposes the following
amendment to the Statute Law (Miscellaneous Amendments) Bill, 2020, National

Assembly Bills No. 15, at the Committee Stage-
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5.6.1 SCHEDULE OF AMEIYDMENTS
297. TIAT the Schedule to the Bill be amended in the proposed amendment to the Scrap

Metal Act, 2015 by deleting the proposed amendment to section 30.

298. Justification- The Bill proposes to delete the word 6(inspector'l *d substitute it with
the words "police officer not below the rank of inspector". However, the word
'inspector" as used in the Act is not related and does not refer to a police inspector as
defined under the National Police Service Act,20ll. An inspector as defined under
section 29 (l) of the Scrap Metal Act,2015 refers to a person appointed by the Cabinet
Secretary and who has adequate training in metallurgy or a related field of study. The
proposed amendment is thus misplaced and should be deleted.



CHAPTER 6

6. I COMMITTEE RECOMMENDATIONS
299. The Committee, having considered the Bill clause by clause and submissions by the

various stakeholders proposes that the Statute Law (Miscellaneous Amendments)
Bill (National Assembly Bill No.15 of 2020) be passed subject to the inclusion of the
proposed amendments as captured by the respective Departmental Committees
under Chapter 5 of the report.

Signed
zR_a

Hon. Muturi Kisano. M.P.

Chairperson. Denartmental Committee on Justice and Legal Affairs

{\|.U Da,. tSIrsI
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ANEEXURE 1

MINUTES



flu,.*.(r,tr.t 1-
MINUTES OF THE TWENTY SEVENTH SITTING OF TIIE DEPARTMENTAL
courumtm oN.lusttcn anp lrcal arpalns grlo ox tHuRsnny t0,,,
SEPTEMBER.2020 AT 9:00 A.M IN OAK ROOM. WINDSOR GOLf,'AND CLUB
HOTEL

PRESENT-
l. Hon. Clement Muturi Kigano, M.P. - Chairperson
2. Hon. (Dr.) Paul Otiende Amollo, M.P - Vice Chairperson
3. Hon. John Olago Aluoch, M.P.
4. Hon. Peter Opondo Kaluma, M.P.
5. Hon. William K. Mwamkale, M.P
6. Hon. Zuleikha Hassan, M.P.
7. Hon. Robert Gichimu Githinji, M.P
8. Hon. Adan Flaji Yussuf, M.P
9. Hon. Jennifer Shamalla, M.P.
10. Hon. George G. Murugara, M.P
I 1. Hon. Anthony G. Kiai, M.P.
12. Hon. Japheth Mutai, M.P.
13. Hon. Anthony Oluoch, M.P.
14. Hon. John M. Wambugu, M.P.

ABSENT WITH APOLOGIES-
l. Hon. Junet Sheillh Nuh Mohamed, M.P
2. Hon. Emmanuel Wangwe, M.P.
3. Hon. Roselinda Soipan Tuya, M.P.

+. Hon. Josephine Naisula Lesuuda, M.P.
5. Hon. John Kiarie Waweru, M.P.

IN ATTENDANCE-
l. Mr. Abenayo Wasike
2. Ms. Halima Hussein
3. Mr.Denis Abisai
4. Mr. Job Owaga

MIN No.02l2020:-
Agenda was deferred.

COMMITTEE SECRETARIAT-
Senior Clerk Assistant

Second Clerk Assistant

Principal Legal Counsel

Audio Officer

CONFIRMATION OF MINUTES

MIN No.01/2020:- PRELIMINARIES

The meeting commenced at 9:30 a.m with a word of prayer from Chairperson and the agenda
was adopted as filed.
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MIN No.03/2020:- REPORT ON THE STATUTE LAW
MISCELLANEOUS (AMENDMEND BILL
NATIONAL ASSEMBLY NO.15 OF 2O2O)

The Committee considered and unanimously adopted its draft report on the Statute Law
Miscellaneous (Amendment) Bill,2020 with the following recommendations. The adoption was
proposed by Hon. William Kamoti and seconded by Hon Anthony Kiai.

l) ThePoliticalPartiqsAct20Il (No. ll of 2011)
The Committee recommended that the proposed amendment to section 2a(l) of the Political
Parties Act, No.l I of 201l, be deleted from the Bill.
Justification: the amendment would lead to reduced allocations to the Political Parties Fund
and should be rejected

2) The Kenya National Commission on Human Rights Act 2011 (No. 14 of 2011)
a) The Committee recommended that the proposed amendment to section 8 of the

Kenya National Commission on Human Rights Act 2011, No. l4 of 201l, be deleted
from the Bill.
Justification: The Committee was of the view that the Kenya National Commission
on Human Rights had a wide mandate under section 8 of the Act and there was,
therefore, no need for them to seek to perform a function bestowed on the Attorney-
General by existing law.

b) The Committee further recommended that the proposed amendment to section
I l(14) of the Kenya National Commission on Human Rights Act 2011, No. 14 of
2011, be deleted from the Bill.
Justification: The Committee was of the view that the proposal to remove Public
Service Commission was not justifiable since the Commission has the mandate to
promote the values and principles of public service under Article 232 of the
Constitution

3) The Kenya Law Reform Commission Act,2013 (No. 19 of 2013)
a) The Committee recomrnended the proposed amendment be amended to read as

follows:
Section S(l)(b): Delete and substitute therefor the following new paragraph-"(b)
One member appointed by the Attorney-General through a competittve process"
Justification: The Committee was of the view the amendment will reduce the
number of members the Attorney-General was to appoint competitively from two
to one since the current voting members of the Kenya Law Reform Commission
are six and they need to be reduced to five for effective decision making, in case
of a tie during the voting process.

b) Proposed amendment to section 8(1)(c) : Delete and substitute therefor the
following new paragraph- " (c) a representative of the Law Society of Kenya"



Justification: The Committee noted that it was important for the provision to
clarify that the representative of the Law Society of Kenya should be an advocate
of the High Court of Kenya to avoid the possibility of an unqualified person being
appointed to represent the society in the Commission.

c) Proposed amendment to section 8(3): Delete and substitute therefore the
following new sub-section- " (3) the representatives of the Attorney-General, the
Director of Public Prosecutions and the Chief Justice, respectively shall be ex
officio members of the Commission"

Justification: The amendment sought to clariff that the public officers appointed as
members of the Commission under those provisions are the ones being designated as
ex officio members.

4) The Court of Appeal (Organization and Administration) Act,2015 (No. 28 of 2015)
The Committee recommended that the proposed amendments to section 26 (l) of the of the
Court of Appeal (Organization and Administration) Act, 2Ol5,be deleted from the Bill.

Justification: The Committee observed that the proposed amendment sought increase the
duration during which the Judges serving in the Court of Appeal shall be in statutory recess
in addition to their normal leave days. The Committee was of the view that increasing the
duration of the Court recess will lead to increased case backlog in the judiciary leading to
additional costs to litigants and other stakeholders in the law and justice sector.

MIN No.04/2020: REPORT ON IMPEACHMENT PROCEDURE BIL(SENATE
BILL No.lil.2018

The Committee considered and unanimously adopted its draft report on the Impeachment
Procedure Bill (Senate Bill No. 15 of 2018) with the following recommendations. The adoption
was proposed by Hon. Adan Haji and seconded by Hon otiende Amollo

1) Clauses 4, 9 and 14 of the Bill be amended

(a) by deleting sub-clause (3);
(b) in sub-clause (4) by inserting the word "immediately" after the word "shall";
(c) by deleting sub-clause (5) and substituting therefor the following new sub-clause-

(5) The Speaker shall examine and confirm that the proposed motion-

(i) specifies the grounds and particulars upon which the proposed motion is
made;

(ii) is signed by the Member; and
(iii)Is signed by at least a third of all the Members of the National Assembly.
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(d) bV inserting the following new sub-clause immediately after the proposed new
sub-clause (5)-(6) If the Speaker is satisfied that the proposed motion-

(i) complies with sub-section (5), the Speaker shall approve the

motion and inform the Member within three days; or
(ii) Does not comply with sub-section (5), the Speaker shall refuse to

approve the motion and inform the Member within three days

giving reasons for the refusal.

(e) By renumbering the other sub-clauses accordingly.

2) The Bill be amended by deleting Clause 21 and substituting therefor the following new
Clause-

Introduction of motions 21. Where a vote in the Senate under section l9 fails to result in
the removal of a Governor, the Senate shall not hear any motion

for the removal of the Governor until after the expiry of a period
of at least six ntonths from the date of the vote in the Senate.

3) The Bill be amended by deleting Clause 22 and substituting therefor the following new
Clause-

Vacancies
under the Act

MIN No. 05/2020:

No matter arose

MIN No. 06/2020

There being no

at 2.30 p.m.

Signed

4) The Bill be amended by deleting Part V-Procedure for Removal from Office of a County
Executive Committee Member (Clauses 27,28 And 29)

arising 22. A vacancy in the ffice of the President, Deputy President,
Cabinet Secretary, Governor or Eeputy Governor arising under this
Act shall be filled as providedfur in the Constitlttion or this Act

ANY OTHER BUSINESS

ADJOURNMENT

business to transact, the meeting was adjourned at l:00 p.m.Next Meeting

Date.
9-
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I. BACKGROUND

The Kenyan Section of the International Commission of Jurists (lCJ Kenya) presents this Mcmorandum of
views on the Statute Law (Miscellaneous Amendmcnts) Bill, 2020 to the National Assembly in respect of
select laws that touch on principles of good governance. accountability and rule of law. ICJ Kcnya's mission

is to promotc human rights, justice and dcmocracy in Kenya and around Africa through the application of
legal expertise and international bcst practicc.

This memorandum analyses select proposed amendments in the Bill against the backdrop of the Constitution

of Kenya 2010, international hurnan rights standards and principles. In our analysis, we wcre guided further

by the judicial pronouncement delivered on the 27th September 2019 in the Civt, Appeal No.96 of 20141

case that reiterated that thc intentions of any statute law miscellaneous atnendments are "to correct

anomalies, inconsistencics and outdated tcrrninologies or errors which are minor and non'controversial".

The overriding guiding principle we rcly on as restated by the Court of Appeal is that "the amcndments do

not create, define, regulate or confcr any powers to any parties, for if they did, they would not be said to be

minor or inconsequcntial"

It is on this basis that we present the following obscrvations and resommendations;

2. THE MATRTX

I Lat Soclety olKenya v Attorney Generol &, 2 others p0l9J eKLR

NATIONAL ASSEIVIBLY
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RecommendationsReasons/RationaleLcgislation Proposed
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ICJ Kenya welcomes this
arnendmcnt. The section
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Director of Public
Prosecutions to the
steering cotnmittee of
Counter Trafficking in
Pcrsons Advisory
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activities aimed at
eombatine traffickine and

Counter-Trafficking in
Persons Act
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the implementation of
preventive, protective and

rehabilitative programmes'
for trafficked persons. The
Office of the ODPP is

thcrefore a key stakeholder
The KenyaNational
Commission on Human
Rights Act

Section 8 ICJ Kenya welcomes this
amcndmcut. The
introduction of the clause
seeks to create and add thc
responsibility of
Cornmission to advise the
stste on the ratitication of
and accession to
international and human
rights principles. This
broadens the Commission's
mandate to ensure the
compliance human rights
standards with relevant
instruments, a function that
was not spelt out but
implied in the function of
the Commission.
ICJ Kenya welcomes this
amendment. The seqtion
seeks to reduce the
qualifications of legal
researchers from two years
to one year. This wilt
allow for more pErsons to
apply for the position and

enhance human resource in
the iudiciarv.

/re 
Judicial Servicc Act Section 7

This is a wclcome
amendment. The
amendmcnt proscribes time
limit of prosecution of anti-
corruption cases from date

of fiting for a maximum
pcriod of2 years. From
practice, tho prosecution

of anticorruption cascs has

taken far too long in the
court csses raising public
concem rcsarding Dolitical

The Anti-Corruption and
Economic Crimes Act

Section 4(4)

z



will on combating

comrption.
Section 62 ICJ Kenya does not support

this amendrnent. It
proposes that where a case

conceming a public officer
is not concluded within the

proscribe 2 ycar time limit,
public officer my apply to
trial court for rcinstatement

Wc would recommend

that the proposed

amendment to s.62 is

not adopted. Thc
rationalc for providing a

time limit for trial of
cases is rcasonable and

thercfore all parties must

adhere to the timelines.

Otherwisc the intended

curc of delays in
prosecution of casss will
be circumvented. A
public officer who has

bccn charged with
economic crimes cannot

make an application for
reinstatement if the

matter is pending in
court. In our considcrcd
view, this would go

against public
cxpectation, public
policy and intcrnational
bcst practices in
particular, in the event
thc offtcer convicted.

Section 64 ICJ Kenya welcomes this
provision as it sceks to
confer the EACC with right
to apply to bar a public
officer, under investigation
or clrarged from being
appointed to public offrcer

This amendmcnt is

welcome and is in
tandem with the
constitutional provisions

on Lcadership and

Integrity Aqt as wcll as

desision ofthe court in
the case of Moses

Kasaine Lenolkulal v

Dit'ector ol Public
Prosecutions l20l9l
eKLR2.

r Criminal Revision No. 25 of 2019

3



Section
r l(l)0)

ICJ Kenya welcomes the

amendment for additional
recovery of proceeds of
crime located outside
Kenya.

This provision would be in
tandem and rcinforce the
provisions contained in thc
Mutual Legal Assistance
law and public policy to
recover procecds of
economic crime

The Ethics and Anti-
Corruption Cornmission Act

Section l24 This section proscribes a

period which the EACC
can scrutinize self-
declaration forms within 7

days to parliament or panel

constituted to short list

Wc welcome this provision
as it is intended to cure any
gaps in the appointment
proccss. It will also
strength the
implementation of the

letter and spirit of the
constitutional imperatives
on leadership and intesri8.
The section provides for
offence of failure to declare

holding of a foreign bank
account or approved
statement of accounts.

The Loadership and
Integrity Act

Section l9(6)

Section 40 This additional provision
provides for the
opportunity to challenge
the assumption of offrce of
a public officer for failing
to sign specific oflicers
Leadership and Integrity
Codc.

We welcorne both
provisions as they scek

to strengthen the

implementation of the
Act and cure subsisting
enforcement loopholes.

The Public Oflice Ethic Act Section 3 ICJ Kenya welcomes this
amendment. The section

4



seeks to advsnce the cthics
ofpublic officcrs by
providing for a Code of
Conduct and Bthics for
public officers and

requiring financial
declarations from certain
public officers, among
others.

The amendmonts scck to
clariS the responsible
commissions public
officers in accordance with
the Act.

It has proposed additional
bodies such as the
committee of thc Senate
and County Assembly
Committee to deal with the
public officcrs in the
counties, County Public
Service Board, the Board
of Directors of the Central
Bank ofKenya and the
Commission for Univcrsity
Edusation.

Wc contcnd that
vacation is important in
Judisial officers' Iives.
Working for long hours
and handling more than

30 cases in a day
overburdens Judges. In
the absence of sufficient
breaks, they witt suffer a

burnout. Also, many
judges still use the
breaks to write
judgments that are
pending and also catch
up on research, which is

essential for thern to
maintain thc quality of
iustice.

The Court ofAppeal
(organization &
Administration) Act, 201 5

Section 26 The section proposes to
give effcct to Articlc 164

(l) (a) and (b) ofthe
Constitutlon; and provides

for the organization and

administration of the Court
of Appeal.

It proposes to rmend to
provide for the vacation
dates ofthc courts to
harmonize them with those
applying in other superior
courts,

5



Ths Political Parties Act Scction 24 (l) ICJ Kenya welcomcs this

amendment, Ths session

provides for the

rcgistration, regulation and

funding of potitical parties,

among others.

The amendment clarifies
thc amount of money
payable by Governmcnt
into thc Political Parties

Fund. The pcrcentage of
the money remains at not
less than 0.3% National
Government Revenue,

Public Appointment
(Parliamentary Approval)
Acg 20I l.

8 (l) ICJ Kcnya welcomes this
amendmcnt. The section
provides for procedures for
parliamentary approval of
constitutional and statutory
appointments.

The proposcd amcndments
seek to increase the period
during which a House of
Parliamcnt shall consider a

nomination and table its
repor( from 14 to 28 days,

Thc pcriod for
considcration of
nominations and tabling of
reports has been extended
to give ttre rslevant
commifiee sufficient time
to detcrmine the suitability
ofany candidatc before
they're appointed to the
offrce to which they have
bccn nominated.

6
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In the tnatter of considqationbu National Assemblu:-

The Statute Law(Miscellaneous Ammdmentsl Bill(National Assembly Bill No.75 of 2020r

TO: MICHAEL R. SIALAI, EBS.

t')b (el,nS
CLERK OF THE NATTON .

'Qa,ao-
FROM: W. KEVIN MICHUKI

eovoceru or rsn HIc (,t 
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DATE: ZND IULY, ZOZO. *' W.Fn6\
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RE: SUBMISSIONS ON THE STATUTE LAW (MISCELLANEOUS AMENDMENTS) BILL.

INTRODUCTION:

The subject legislation was published on 5* J,u,u, 2020 and after its first reading the Clerk of the

National Assembly published notification seeking submissions on the intended legislative

impact of the intended amendments.

SUBMISSIONS:

A. THESTATISTICSACT,2OO6: DC- GV P'T'.J Cc:

The proposed amendment seeks to grant the tgqauidat'd
account of its inaccuracy notwithstanding his

)I
o

dwe$SfffEf,ffi?)to

0 / .lul 2020
ascertain accuracy of all data before disseminating it.

SENt(-r!1 tfi:



I submit that the oversight afforded by the enactmentwill be lost if the Director General

is granted leave to disseminate and recall data at will give that sorne of the data has

huge ratifications on the revenue allocation.

I recommend that the amendment proposed be expunged from the Bill given the

concerru raised.

b. THE INVESTMENT AND FINANCIAL ANALYSTS ACT. 2015: o c - 'E rv Pftv cfi

The proposed amendment of Section 18(1Xe) shall have the effect of bringing into the

puwiew of the Secretary of the Registration Committee private firms whose objects

include investing. The amendments will lead to all private firms that have may have an

investment object being registered by the Secretary and their proprietors disclosed.

Further, proposed amendments to Section 32 artd 34 of the Act will cause additional

expmditure of public fr:nds contrary to the objects of the Bill.

I submit that the amendments in question should be re-examined given the far reaching

ramifications of enacting them and given that the Cotrntry is currently enacting austerity

measures.

C. THE PUBLIC PROCUREMENT AND ASSETS DISPOSAL ACT.2015: DC- F 
" 

PN'ICG'

The proposed amendment of Section 82 of the Act allowing for the correction, revision,

adjustment or amendment of tender sums after the opening when it comes to direct

procuremen! competitive negotiations and framework consulting is a recipe for disaster

and unwarranted given the lack of competitive bidding that characterizes this tfuee

forms of procuremenL

The Proposed amendment to Section 85 seeking to exempt framework contracting from

meeting the basic criteria for assessing what constitutes a successful tender is untenable

as it creates a situation that is ripe for circtrmvention to meet nefarious ends, Iike

corruption and abuse of office, since it grants the procurement officers r.urlettered

discretion to choose a tendered of their choice notwithstanding their failure to meet

basis requirements.

I recommend that the proposed amendmmts be jettisoned as they seek to create

loopholes to publ.ic procurernent, prevent oversight and will likely lead to incteased



d' THE EMPLOYMENT AcT' 2007: 0 c - L^. Ar(A€-L'{L

The proposed amendments to section 2 of the Act seek to remove key definitions in the

employment and labour relations sector in a vacuum are untenable and their own effect

would be to muddle this important area of law.

The proposed amendment to Section 31 is also urtcalled for as it removes an altemative

that was available to employees and employers and seeks to forcibly enrol them into the

National Housing Development Fund. This amendment violates employee rights to

droose how they enjoy their right to property as stipulated by Article 40 of the

Constitution. Further, it creates limbo as employees are not instantly granted loans from

the Fund yet they are expected to forego their rent allowance, whidr shall be paid into

the Fr:nd. The amendment is not clearly though through.

I submit that the proposed amendment should be reconsidered and the rights of

employees to choose whether to rent or join the Housing Fund upheld. To do otherwise

would cause unirnaginable damage to the livelihoods of employees.

e. THE FILM AND STAGE PLAYS ACT: D C - [ LT

The proposed amendmmt of the long title of the Act has the effect of varying its objects

and puqposes in a very substantial marmer. Sudr an amendment carnotbe passed under

the guise of a miscellaneous bill.

Further, the related amendments to the act are also of sudr nature as to fundamentally

change the purpose of the Act.

The proposed changes should be the subject of a substantive bill.

We submit that raft of changes proposed be dispensed with to form the basis of a

substantive amendmentbill given the enormity of the c-hanges.

f. THE SCRAP METAL ACT.2015: F C'- " 
,tATC C-\

The proposed amendment to section 30(1) seeks to donate the power of carrying out

inspections to police officers contrary to the express provisions of the Act which defines

arr inspector under Section 29 as inter alia anofficer with knowledge in metallurgy

appointed by the Cabinet Secretary.



I submit he proposed amendment should be reconsidered as it will only lead to the

enforcement of an illegality.

g. THE ENERGY ACT.2019: D C - e'fJ Gl-g''Y

The proposed amendment to section 20(1)(a)will occasion additional expenditure of

public funds as it seeks to increase the amount levied. Further, it seeks to limit oversight

of this additional expenditure by exempting the increased levies from being paid into

the consolidated fund.

The proposed amendment to section 1.56 seeks to absolve a licensee of liability for failure

and defect in electricity supply contrary to the express purpose of the Act to regulate

electricity distributors.

The proposed amendment to section 208 with regards to the role of the Board and

Cabinet Secretary in the making of regulations under the Act is liable to abuse as what

constitutes consultation is not defined. As enacted the provision seems to adequately

stipulate the roles of the respective parties.

I recommend that the proposed amendment to section 20(1)(a) which shall increase

expenditure should be jettisoned as it will only lead to further financial strain on an

already financial depressed citizenry. The amendment seeking to absolve licensees from

liability is also trntenable as it limits any recourse that may be available to consumers.

h. THE RECORDS DIEPOSAL ACT: 19 C - T tr S-i t C p

The proposed amendment to section 2(1) should also include the Environment and Land

Court whidr is also a court of equal stature with the High Court.

I recommend that the amendment be revised to include the Environment and Land

Court.

i. CRIMINAL PROCEDURE CODE: QC - 3 V 31 T CC<-

The proposed amendmmt to Section 89(2) of the Act is urrwarranted and further seeks

to mtrench the role of public prosecutors in the criminal justice system. The section as

set out caters to informal complaints bv lav persons and there is no reason public



prosecutors should be elevated when they have the authority to bring formal drarges

before the Magistrate.

The proposed amendments to delete sections 184 and 185 are untenable as they seek to

rernove the power granted to the Court to convict for altemative offences under the

Sexual Offences Act where the charges of rape and defilement are drarged and not

proved. These amendments will simply engender sexual violence.

Further, propose amendment to Section 186 as follows:

186. Charge of defilement.

Where a person is charged of the offence of defilement and the court is of the

opinion that he is not guilty of that offence but that he is guilty of an offence

under the Sexual Offences Act, he may be convicted of the offence although not
charged with it.'

I submit that subject to our recommendation above the amendments to sections 36A (7),

89(2),784 and 185 of the Act be rethought and possibly abandoned.

j. THE ANTI-coRRUprIoN ANp ECoNoMIC GRIMES AcT. 2003: O ( - $ sr'- rt C [-<-

The proposed amendment to Section 4(4) seeks to curtail the court's powers to control

its processes and is liable for abuse by accused persons. Further, the proposed

amendmmt is antithetical to the amendment proposed to Section 62.

I submit that the amendment to section  ( ) is immediately abandoned as it will clearly

hamper the war against corruption.

K. THE WITNESS PROTECTION ACT, 2016: DC - JI " 
S-it C &'

The amendment to Section 3](4) seeks to have oversight of the Agency's funds removed

whichhas the potential to increase the expenditure of the public.

The proposed amendmmt to sectioh 3K(2) is welcome but I propose its altered to

include the words 2003 appearing before the phrase to be replaced.



CONCLUSION:

We urge your esteemed office to pass our submissions on the proposed legislation to the

relevant committees. Further, I would like to critique the continued use of miscellaneous

amendment bills to enact substantive changes to legislation. We point to the egregious attempts

to so fundamentally amend The Film and Stage Plays Act through a miscellaneous amendment

as a clear example of this blatant disregard for legislative norns.

Further, the submission by the Leader of the Majority that the amendments in question would
not impact expenditure is dearly disingenuous in light of the foregoing submissions and calls

into question the Office's adherence to the responsibilities of leadership enumerated under
Article 72of the Constitution.

W, KEWN MICHIIKI

ADVOCATE OF THE HIGH COI,JRT OF KENYA.

LSIg2020/03066.
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UUITNESS PROTECTION AGENCY

Telephone: (O2O) 7121337 /8, O77O9O92O7
Hotline; 07 11222441. 07 25222442
Toll Free No: 0800720460
Email, lnfo@wpa.qo,ke: director@wpa.eo.ke
When replying please quote

Liaison Office - Milimani Law Courts
4th Floor, Room No.413

P.O. Box 28801 6PO
NA!ROB|,00100

KENYA

Ref: WPA/A DM/AWA/O 03 /BE Date: 2nd July 2020

The Clerk of the National Assembly
P.O. Box 41842-OOIOO

NAIROBI

Email : clerk@ parliament.go.ke

RE: STATUTE l-AW (MISCELIANEOUS AMENDMENT) BILL, 2O2o

We refer to the above matter.

TheAgency has reviewed the Bill thatwas published on 5thJune, 2O2O, and proposes

the following changes to the proposed amendments to Section 3 of the Public Officers
Ethics Act, 2003 for your kind consideration.

lnclude a new subsection immediately after the proposed sub section '15 in the
following terms; (17). The Wtnes Protection Advisory Board established under the
Wtness Protection Act, 2006 shall be the resporuible commission for the Staff of the
Wtness Protection Agenry established under that Act
The amendment to Section 3 as proposed in the Bill, will omit the provisions of Section

3(9A). Section 3(9A) was intended to provide an expresr statutory provision
reinforcing the Witness Protection Advisory Board as the responsible commission for
Witness Protection staff. This was intended to enable the Agency fully implement and
comply with Part lV of the Public Officer Ethics Act in accordance with the provisions
of the Witness Protection Act 2005 and the already established Witness Protection
Agency Procedures for the Administration of Part lV gazzetted vide Legal Notice No.
6 of 2019, without constraining the practice of witness protection.



We thank you for your continued cooperation and support.

Yours Sincerely,

Alice Ondieki (Mrs.)
DI RECTOR /CHI EF EXECUTIVE
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BPP

Telephone: -f254(0)20402200()

Emrril: recistrar@oroo.or.ke
Websitc: rvrr.rv.orpp.or. ke
Whon rcplying please quote

Republic of Kenya

l.iort l'luue, I" Floor
Ofl'Waiynki Way
P.O tsox I 13l-00606
.Snrit ('crrtrc, Nairobi.

TO: THE CLERK OF THE NATIONAL ASSEMBLY
MAIN PARLIAMENT BUILDING
NAIROBI

MEMORANDA IN REFRENCE TO THE PROPOSED AMENDMENT TO THE POLITICAL PARTIES ACT.
2011 AS CONTAINED lN STAruTE LAW (M|SCELLANEOUS AMENDMENTS)(NO2) B|LL, 2020

INTRODUCTION
This is in reference to the proposals towards the amendment to Section 24(1) (al of the Political Parties
Act, 2011 and the Justificalion thereunder, The Bill proposes an arnendment of that Section to read:

'Such funds not belng less than zero polnl three per cent of the National Government sharable
revenue net of mandatory and no-discretionary expenditure of the Government'

Currently the Section Provide as follows;

'Such funds not belng /ess fhan zero point three per cent of the revenue, collected by the national
government as may be provlded by Parliament'

The Office of Registrar of Political Parties is established under the Political Parties Act 2011 with the
mandate and responsibility to administer the said Fund. Upon reading the proposal and the justification

there under the office would like to note that the Political Parties Fund is established under the Act pursuant

to Article 92(f) of the Constitution which mandates Parliament to enact legislation to provide for the
establishment and management of a Political Parties Fund. This is the basis on which the Act establishes
the fund and further outlines its sources and purposes therein.

It is our submission that;

a. The importance of this fund ln the promotion and compatible with democracy cannot be

overemphasized and that is the reason Parliament in its wisdom enacted Section 2a(1)(a) as lt is
cunently to provide that such fund shall be fiom the revenue collected directly by the national
government as may be provided by Parliament but not on the sharable revenue net of mandatory
and discietionary expenditure of the Government and cannot be categorlzed under net sharable.

OITICI] OF 1'HI] RFrcISTRAR
0 [ l,oL t't'I C,tL P.\R',r'Ir."

llPage



b, ln response to the justification to amend the Section on the basis to have it clarify the amount of

money payable by the government into the fund we humbly submit that The lntended Bill proposal

shall not clarify the amount of money payable by Government into the Political Parties Funds as

suggested in the Memorandum of Objections and Reason, With such proposal there shall

significantly uncertainty of the amount a Political Parties shall receive and a possibility of the fund

being depleted. This shall lead to difficulty in planning by the parties themselves in line with their
work plans.

c. The amendment shall in itself defeat the fundamental intention and purpose of the funds as

outlined in Section 26 of the Political Parties Act, 2011 and Art, 92 of the Constitution of Kenya

which includes promoting lhe representation in parliament and in county assemblies of women,

PWDs, youth, ethnic and other minorities and marginalized communities as it shall conskain the

democratic space,

d. The proposal therein intends to amend a substantive provision of the Act in respect to the

allocation and purpose of the Political Parties Fund that ought not to be through a miscellaneous
Amendment as it merits the publication of separate Bills and not consolidation into one omnibus

Bill.

It is important to note that Attorney General has provided a legal advisory to the National Treasury

and Parliament on the issue whether it was discretionary to allocate, appropriate and disburse the

Political Parties Funds for purposes of disbursement to the eligible Political Parties, According to
the Attorney General, itis nandatory in terms of the spirit and letter of the Act, meaning it is not in

compliance with the Constitution. ln a multiparty democratic state the polltical parties fund is within

the category of mandatory and non- discretionary expenditure of the Government.

f. ln addition to the above, the issue of the allocation of the said fund was canvassed clearly in the

case of Orange Democratic Movement (ODM) v National Treasury & 5 others [20171 eKLR
Where the High Court made the following pronouncements and clarification;

'The Justification that there are competinginteresfs for national revenue does nof hold any water
as fhe makers of the Politica/ Partres Act and who are the members of Parliament and the Politlcat

Padies were and are still alive to that fact. There is no demonstration by the Partiamenf that rt was
unable to allocate/appropriate 0.30/o of the total revenue received for the years in question because
of competing inferests or the national government revenlte, or that the allocation would have
adversely affected the effective functioning of the government as a whole due to sustainability'.

ln conclusion, we associate ourselves with the following words of R,E Aburili J. when the Honourable
Judge observed the following on the importance of funding political parties and why it is in the laW

^Political pafties pefform inpodant functions without which represenlative democracy could nol exist.
They offer altemative policies from which voters chose at elactions, organize campaigns to mobilize
voters and field candidates for public office. Political Parties may be unpopular with technrcrats but

2lPace



there is absolutely no better alternative way of organizing for democracy which ls guaranteed by the
Constitution and therefore thewill of the people of Kenya,

Political Partles e,onstitute engines of democratic politicalsysfemg for they encourage and enhance
competition between sociefa/ groups and interesfs. They are in my view, the only effeclive mechanisn
by whlch ordinary people 'wanjiku' can have any meaningful engagement at a personal levelwith the
body polltic.

Thus, representative democracy cannot function effectively without strong and healthy politicat parties.
And democracy, it must be remembered, is one of the national values and pinciples of govemance
espoused in Afticle 10 of the Constitution. It is for lhat reason that 3 of the Chaoter seven of

0is
to

of Political Parties Fund. And the National Assembly has thaf very impodant role of not only
legislating and having oversight role over all other nationalsfate organs and institutions, bul also the
role of determining the allocation of national revenue between the levels of government, and also the
appropriation of funds for expenditure by the national government and other nalional state organs.

Theretore, anv question about political partles ls a question of qualitv oovernance of anv
countrv that believes ln demo.cratlc governance and hence the financing of political parties is a
crltical matter for ensurinq that verv much vearned for qood qovernance.

Political Parlies, therefore, should not be starvod of that much needed revenue which accrues to them
by fiat of the Constitution andls implementing legislation.'

This Office humbly urge the house and the relevant Committee to put into consideration the issue above
before amending such a substantive provision of the Act.

W4
Ann N. Nderitu, MBS

BeSlStrAr of Political Parties

3lPage
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CHAIRPERSON'S FOREWORI)

The Statute Law (Miscellaneous Amendments) Q.{ational Assembly Bill No.l5 of 2020) was
publislred vide Kenya Gazette Supplemenl No.89 of June 5,202A to effect various amendments to
various Statutes, The Bill is sponsored by the Leader of the Majority Party and proposed
amendments to thirty eight (38) statutes and was read a First Time on Tuesday, June 23,
2020.Thereafter, the Bill was committed to various Departmental Committees for consideration in
accordance with their respective mandates vide the Speaker's communication of Thursday June 25th

,2020.

The Leader of the Majority Party wrote to the Speaker vide a letter dated July 14, 2020 requesting
the Speaker's consent for the withdrawal of proposed amendments to the following eight (8) statutes
contained in the Bill; the Criminal Procedure Code (Cap.75); the Evidence Act (Cap 80); the Anti-
Corrr-rption and Economic Crimes Act,2003; the Public Offrcers Ethics Act,2003; the Proceeds of
Crime and Anti-Money Laundering Act,2009; the Counter-Trafficking in Persons Act.20l2; the
Leadership and Integrity Act,2|l2;and the Bribery Act,2016.

The Speaker acceded to the request by the Leader of the Majority Party to withdraw the above listed
statutes and allow for further inter-agency consultations within Government. The Departmental
Committees reviewing the Bill proceeded as though the withdrawn Statutes were not parl of the Bill
as published.

The Bill contains amendments seeking to amend the following laws; the Interpretation and General
Ptovisions Act (Cap 2); Records Disposal Act (Cap.l4);Penal Code (Cap 63); Judicial Service Act
Q'.lo.l of 201l);Political Parties Act (No,l l of 2011); Kenya National Commission on Human Rights
Act (No.14 of 2011); Employment and Labour Relations Court Act (No.20 of 2011); Ethics and
Anti-Corruption Act (No.22 of 201 1), Public Appointments (Parliamentary Approval) Act (No.33 of
2011); Kenya Law Reform Commission Act (1.1o.19 of 2013); Court of Appeal Organization and
Administration Act (No28 of 2015); Witness Protection Act (Irtro.16 of 2018);Firearms Act (Cap 14);
Official Secrets Act (Cap l87);National Police Service Commission Act Qrlo.3O of 2011); Kenya
Coast Guard Service Act (No.11 of 2018); Energy Act, 2019 (No. I of 2019);Procurement and Asset
Disposal Act, 2015 (No. 33 of 2015); Investment and Financial Analysts Act, 2015 (No. l3 of 2015);
Retirement Benefits (Deputy President and Designated State Officers) Act, 2015; Scrap Metal Act,
2015 (No. 1 of 2015); Universities Act, 2012 (No. 42 of 20l2);Statistics Act,2006 (No.4 of
2006);Employment Act,2007 (No.l1 of 2007);Kenya Roads Board Act,1999 (No.7 of 199);Public
Holidays Act (Cap l090;Firearms Act (Cap 114); and Housing Act (Cap. 117).

The Report contains the proceedings of seven (7) Departmental Committees of the National
Assembly namely; Justice and Legal Affairs, Administration and National Security, Finance and
National Planning, Labour and Social Welfare, Transport, Public Works and Housing, Education and
Research, Communication, Information and Innovation and Energy, Trade, Industry and
Cooperatives.



Pursuant to the provisions of Article 118 of the Constitution of Kenya and Standing Order t27 (3)
the Departmental Committee on Justice and Legal Affairs through an advertisement in the local daily
newspapers of 30fr June, 2020 invited the public to make representations on the Bill. The
Committee received views from the public following the advertisement for public participation.

The Committee held one sitting during which it considered the Bill clause by clause and
unanimously adopted its report.

This report was compiled by the Departmental Committee on Justice and Legal Affairs on behalf of
the other seven (7) Departmental Committees. Pursuant to the provisions of Standing Order 199 (6),
it's my pleasant privilege and duty to present to the House a report of the Committee on the Statute
Law (Miscellaneous Amendments) Bill,2020 (National Assembly Bills No. l5)

May I appreciate the Speaker and Clerk of the National Assembly for always providing guidance
and direction to Committees in the discharge of their mandate. I am also grateful to all the
stakeholders and members of the public who took keen interest and participated in the scrutiny of the
Bill.

My gratitude goes to the Honourable members of the Departmental Committees for their resilience
and devotion to duty which made consideration of the Bill successful.

Finally, I commend the secretariat for exemplary performance in providing technical and logistical
support to the Committee.

Hon. Muturi Kigano. M.P.
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CHAPTER ONE

1.0 PREFACE

1.1 Establishment and Mandate of the Committee

l. The Departmental Committee on Justice and Legal Affairs derives its mandate from
Standing Order No. 216(5) which provides for the functions of Departmental Committees
as follows-
(a) investigate, inquire into, and report on all matters relating to the mandate,

management, activities, administration, operations and estimates of the assigned
ministries and departrnents;

(b) study the programme and policy objectives of ministries and departments and the
effectiveness of their implementation;

(c) study and review all legislation referred to it;
(d) study, assess and analyze the relative success of the ministries and departments as

measured by the results obtained as compared with their stated objectives;
(e) investigate and enquire into all matters relating to the assigned ministries and

departments as they may deem necessary, and as may be refemed to them by the
House;

(0 vet and report on all appointments where the Constitution or any law requires the
National Assembly to approve, except those under Standing Order 204 (Committee
on Appointments)

(g) examine treaties, agreernents and conventions;
(h) make reports and recommendations to the House as often as possible, including

recommendation of proposed legislation;
(i) consider reports of Commissions and Independent Offices submitted to the House

pursuant to provisions of Article 254 of the Constitution; and

0) Examine any questions raised by Members on a matter within its mandate.

2. The Second Schedule of the Standing Orders on Departmental Committees further outlines
the Subjects of the Committee, as follows-
(a) Constitutionalaffairs;
(b) The administration of law and Justice
(c) The Judiciary;
(d) Public prosecutions;
(e) Elections;
(D Ethics, integrity and anti-comrption; and
(g) Human rights.



1.4 Committee Membersffi

3.The Committee was constituted on Thursday, 14th December, 2An. The current
membership is as follows-

Chairnerson
Hon. Clement Muturi Kigano, M.P

Kangema Constiturncy
Jubilee Party

Vice Chairnerson
Hon. (Dr.) Paul Otiende Amollo, M.P

Rarieda Constituency
ODM Party

Hon. Emmanuel Wangwe, M.P
Navakholo Constituency
Jubilee Party

Hon. John Olago Aluoch, M.P
Kisumu West Constituency
FORD-Kenya

Hon. Roselinda SoipanTuya, M.P
Narok County
Jubilee Party

Hon.W. Kamoti Mwamkale, M.P
Rabai Constituency
ODM-Party

Hon. Jennifer Shamalla, M.P
Nominated MP
Jubilee Party

Hon. John MuneneWambugu, M.P
Kirinyaga Central
Jubilee -Party

Hon. Anthony Githiaka Kiai, M.P.
Mukurueni Constituency
Jubilee-Party

Hon. John Kiarie Waweru, M.P.
Dagoretti South Constituency
Jubilee-Party

Hon. Junet Sheikh Nuh Mohamed, M.P
Suna East Constituency
ODM-Party

Hon. George Peter Kaluma, M.P
Homa Bay Town Constituency
ODM-Party

Hon. Josephine Naisula Lesuuda, M.P
Samburu West Constituency
KANU-Kenya

Hon. Zuleikha Hassan, M.P.
Kwale County
ODM-Parfy

Hon. Adan Haji Yussuf, M.P.
Mandera West Constituency
Economic Freedom Party (EFP)

Hon. George Gitonga Murugara, M.P
Tharaka Constituency
Democratic Party (DP)

Hon. Japheth Mutai, M.P
Bureti Constituency
Jubilee-Party

Hon. Anthony Oluoch, M.P
Mathare Constituency
ODM-Party
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Hon. Robert Gichimu Githinji, M.P
Gichugu Constituency
Jubilee-Party



1.5 Committee Secrets
4. The Committee secretariat is as follows--

M: Aberap \ hsille
Senior Clerk Assistant

Lead Clerk

Mr. Denis Abisai
Principal Legal Counsel I

Mr. Ahmed Hassan Odhowa
Principal Research Officer

Ms. Roselyne Ndegi
Serjeant-at-Arms I

Ms. Halima Hussein
Clerk Assistant II

Mr. Omar Abdirahim
Fiscal Analyst III

Mr. Joseph Okongo
Media Liaison Officer

5. Minutes of sittings of the Committee on the consideration of the Bill are attached to this
report as annexure I
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CHAPTER TWO

2.0 OVERVIEW OF THE STATUTE LAW (MISCELLANEOUS AMENDMENTS) BILL

TNATIONAL ASSEMBLY BILLS NO.15 OF 2O2O)

6. The Statute Law (Miscellaneous Amendments) Bill (National Assembly No.15 of 2020)
seeks to amend the following Thirty Eight (38) statutes;

Interpretation and General Provisions Act (Cap.2)
7. The Bill proposes to amend the Interpretation and General Provisions Act (Cap.2) to

harmonize the definition of "Kenya Defence Forces" with the one contained in the Kenya
Defence Forces Act,20l2.It also proposes to recognise the office of the Attorney General
as the office to administer the matters relating to the legal sector.

The Records Disposal Act (Cap.14)
8. The Bill proposes to amend the Records Disposal Act to make provisions empowering the

Chief Justice to make rules to on the disposal records of the Ernployment and Labour
Relations Court.

The Penal Code (Cap. 63)
9. The part proposes to amend the Penal Code to replace the refercnce to the Commissioner -

General of Police with the Inspector General of Police in line with the National Police
Service Act, 201l.

The Public Holidays Act (Cap. 109)

10. The part proposes to amend the Public Holidays Act to harmonize the terms applied
therein with the constitution and to rename Moi Day as utamaduni Day.

The Firearms Act (Cap. 114)
I l. The part proposes to amend the Firearms Act to replace the reference to the

Commissioner of Police with the Inspector General in line with the National Police
Service Act, 201l.

The Housing Act (Cap. 117)
12. The parl proposes to amend the Housing Act to provide for voluntary contributions to the

National Housing Development Fund.
The Official Secrets Act (Cap. 187)

13. The part proposes to amend the Official Secrets Act to harmonize its provisions with the
structure of courts and other State offices established by the Constitution. It also proposes
to amend the Act to harmonize it with advances in technology.

The Films and Stage Plays Act (Cap.222)

14. The part proposes to amend the Films and Stage Plays Act to empower the Kenya Film
Classification Board to regulate and manage matters touching on classification of films,
commercials and other advertisements, and online film content.

The Kenya Roads Board Act, 1999 (No. 7 of 1999)

15. The part seeks to amend the Act to provide for the minimum number of meetings the
Board can hold in any given year, and depart from the current situation where the Board
must hold a meeting every month.

The Statistics Act, 2006 (No. 4 of 2006)

16. The part proposes to amend the Statistics Act to give the Board the power to cancel or
revise data if data is found to be inaccurate



The Employment Act,2007 (No. 1l of 2007)

17. The part proposes to amend the Employment Act, 2007 to remove references to
contributions to the National Housing Fund and also to harmonise the reference to the
armed forces with the terms applied in the Kenya Defence Forces Act,2007 and also to
exclude the Coast Guard Service from its provisions.

The Accountants Act, 2008 (No. 15 of 2008)

18. The part seeks to amend the Accountants Act to introduce trainee accountants as a
category of persons to be subject to the Act and make some additional provisions in that
respect.

The Judicial Service Act,2011 (No. I of 2011)

19. The part proposes to amend the Judicial Service Act to reduce the post-qualification years

of experience required for recruitment as a legal rcsearcher from two years to one year.
The Political Parties Act 20ll (No. 11 of 2011)

20. The part proposes to amend the Political Parties Act to clarify the amount of money
payable by Government into the Political Parties Fund.

The Kenya National Commission on Human Rights Act 2011 (No. 14 of 20ll)
21. The part proposes to amend the KNCHR Act 20ll to elaborate on the functions of the

Cornmission and to update the provisions relating to appointment of members of the
Selection Panel to nominate menrbers of the Cornmission.

The Fmployment and Labour Relations Court Act,20ll (No. 20 of 20ll)
22.The part proposes to amendthe Employment and Labour Relations Court Act,20ll to

empower the Chief Justice to make rules for the delegation of specified powers to the
Registrar for purposes of the Civil Procedure Act (Cap. 21).

The Ethics and Anti-Corruption Commission Act,20l1 (No. 22 of 2011)

23. The part proposes to amend the Act to allow the Ethics and Anti-Corruption Commission
to institute proceedings for the recovery of corruptly acquired assets located outside
Kenya. It further proposes to amend the Act to allow the Ethics and Anti-Corruption
Commission to institute proceedings for the recovery of corruptly acquired assets located
outside Kenya.

The Public Appointments (Parliamentary Approval) Acto 20ll (No.33 of 20ll)
24. The part proposes to amend the Public Appointments (Parliamentary Approval) Act,

20lI to increase the period during which a House of Parliament shall consider a
nomination and table its report, from fourteen to twenty-eight days.

The Universities Act,20l2 (No.42 of 2012)

25. The part proposes to amend the Act to provide for the establishment by Chaner of
degree-awarding institutions specialising in national security issues, and to apply the
provisions of the Act relating to administration and management of universities to those
institutions.

The Basic Education Act,2013 (No. 14 of 2013)

26. The part proposes to amend Basic Education Act, 2013 to harmonise the provisions
relating to membership of the County Education Boards, Boards of Management and the
Education Appeals Tribunal.
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The Kenya Law Reform Commission Act,2013 (No. 19 of 2013)

27.The part proposes to amend the Kenya Law Reform Commission Act, 2013 to provide
for the powers of the Attomey-General with respect to the Commission and to streamline
membershipby ex officio members in the Commission.

The Scrap Metal Act,2015 (No. I of 2015)

28. The part proposes to amend the Scrap Metal Act,2015 to provide for the powers of a
police officer during investigations under the Act.

The Retirement Benefits (Deputy President and Designated State Officers) Act,2015

29.The part proposes to amend the Act to provide for, firstly, the administration of benefits
due to retired Deputy-President, Vice-President, Prime Minister, Speakers of Parliament,
Chief Justice and Deputy Chief Justice, and, secondly, for such benefits to be factored in
the respective estimates of the national government, the parliamentary service and the
Judiciary, submitted for approval by the National Assembly. However, the administration
of pension, lump sum payment upon retirement, and gratuity provided for in the Act shall
not be affected by this amendment, and will continue being administered by the relevant
office in the National Treasury.

The Investment and Financial Analysts Act,2015 (No. 13 of 2015)

30. The part proposes to amend the Investment and Financial Analysts Act to streamline the
day to day operations of the Institute with the Act.

The Court of Appeal (Organisation and Administration) Act, 2015 (No. 28 of 2015)

31. The part proposes to amend the of Appeal (Organisation and Administration) Act,2015
to provide for the vacation dates of the Court to harmonise them with those applying in
other courts.

The Procurement and Asset Disposal Act,2015 (No.33 of 2015)

32. The part proposes to amend the Act to address the challenges faced by procuring entities
in implementing multiple awards of contracts in the wake of sections 82 and 86 of the
Act.

The Kenya Coast Guard Act,2018 (No. 11 of 2018)

33. The part proposed to amend the Kenya Coast Guard Act,2018 to include the Kenya
Wildlife Service and the Kenya Forest Service as bodies from which the Service can
recruit offtcers. It also proposes to expand the Technical Committee of the Service and to
standardize the ranks in the Service with the Defence Forces.

The Energy Act,2019 (No. I of 2019)

34. The part proposes to amend the Energy Act to cure ambiguity and typographical errors,
and to streamline membership to various bodies created in the statute.



CHAPTER THREE

3.0 CONSIDERATION OF THE BILL
35. The Bill is an omnibus Bill proposing amendments to various statutes. The proposed

amendments were considered by Departmental Committees under whose mandate the

statutes to be amended fall and the report was compiled by the Departmental Committee
on Justice and Legal Affairs. The proposed amendments were considered by the

following Committees: -

3.1. Denartmental Committee on Justice and Leeal Affairs
36. The Committee Considered the proposed amendments to the following Statutes;

(a) The Interpretation and General Provisions Act (Cap 2)

(b) The Records Disposal (Cap la)
(c) The Penal Code (Cap 63)
(d) The Judicial Service Act (No.l of 201l)
(e) The Political Parties Act 2011 (No.1l of 2011)

(0 The Kenya National Comrnission on Human Rights Act (No.l4 of 2011)

(g) The Employment and Labour Relations Act (No.20 of 20110

(h) The Ethics and Anti-Comrption Act (Il1o.22 of 2011)

(i) The Public Appointments (Parliamentary Approval) Act No.33 of 2011

O The Kenya Law Reform Commission Act (No.l9 of 2013)

(k) The Court of Appeal (Organisation and Administration) Act No.28 of 2015

(l) The Witness Protection Act (No.16 of 2018)

3.2 Departmental Committee on Administration and National Securitv
37. Considered the proposed amendments to the following Statutes;

(a) The Firearms Act (Cap. 114)

(b) The Official Secrets Act (Cap. 187)

(c) The Kenya Coast Guard Act, 2018 (No. I I of 2018)

(d) The National Police Service Cornmission Act (No.30 of 2011)

3.3 Denartmental Committee on Finance and National Plannins
38. Considered the proposed amendments to the following Statutes;

a) The Statistics Act,2006 CNo. 4 of 2006)
b) The Accountants Act,2008 (No. 15 of 2008)

The Retirement Benefits (Deputy President and Designated State Officers) Act, 2015
The Investment and Financial Analysts Act, 2015 [No. l3 of 2015)
The Procurement and Asset Disposal Act, 2015 (No. 33 of 2015)

3.4 Departmental Committee on Labour and Social fVelfare
39. Considered the proposed amendments to the following Statutes;

a) The Public Holidays Act (Cap. 109)

b) TheEmployment Act,2007 (No. 1l of 2007)

c)
d)
e)
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3.5 Departmental Committee on Transrrort. Public Works and Housins
40. Considered the proposed amendments to the following Statutes;

(a) The Kenya Roads Board Act, 1999 (No. 7 of 1999)
(b) The Housing Act (Cap. 117)

3.6 Departmental Committee Education and Research
41. Considered the proposed amendments to the following Statutes;

(a) The Universities Act, 2012 (No. 42 of 2012)
(b) The Basic Education Act, 2013 (No. l4 of 2013)

3.7 The Derrartmental Committee on Communication.Information and Innovation
Considered the proposed amendments to the Films and Stage Plays Act (Cap.222)

3.8 The Departmental Committee on Trade.Industry and Cooperatives
Considered the proposed amendments to the Scrap Metal Act,2015 (No. 1 of 2015)

3.9 The Denartmental Committee on Energy
Considered the proposed amendments to the Energy Act, 2019 (No. 1 of 2019)



CHAPTER FOUR

4.0 PUBLIC PARTICIPATION IN THE REVIEW OF THE BILL
42. Ttnough an advertisement on 306 June,2020 the Committee pursuant to the provisions of

Article 118 (l) (b) of the Constitution as read together with Standing Order 127 (3)
invited the public to make submissions regarding the proposed amendments in the Bill.
A copy of the newspaper advertisement is attached as annexure 3.

43. Following the advertisement in the print media for public participation, memoranda were
received from the following stakeholders:- (Annexture 4-JLAC Stakeholders)

(a) The International Commission of Jurists (ICJ) Kenya chapter
(b) The Office of the Registrar of Political Parties
(c) Transparency International, Kenya Chapter
(d) The Ethics and Anti-Corruption Commission (EACC)
(e) The National Treasury and Planning;
(f) Hon. Farah Maalim, Sen. (Amb.) Kembi Gitura, MGH and Sen. David Musila,

MGH;
(g) Institute of Certified Public Accountants of Kenya (ICPAK);
(h) Salaries and Remuneration Commission (SRC);
(i) Kenya National Highways Authority (KENHA);
0) E.Kinyanjui and Co. Advocates;
(k) ICEA Lion Asset Management Limited;
(l) Coalition on Violence Against Women (COVAW)
(m)Standard Investment Bank; and
(n) tnstitute of Certified Investment and Financial Analysts (ICIFA)
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CHAPTER FIVE

5.0 CLAUSE BY CLAUSE CONSIDERATION OF THE BILL
5.I THE DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

44. This part deals with the clause by clause consideration of the Bill by the Departmental
Commiuees after taking into consideration the views of the aforementioned stakeholders.

Clause I on Short Title of the Bill
This section sets out the short title of the proposed Act as the Statute Law (Miscellaneous

Amendments) Act, 2020.
45. Committee comments: The Committee observed that there were no stakeholder

comments received on this provision and recommends that the Clause be agreed to as it
appears in the Bill.

Clause 2 on amendment of written laws

46. This section deals with the amendment of the several laws specified in the columns of the
Schedule of Bill.

47. Committee comments: The Committee observed that there were no stakeholder
comments received on this provision and recommends that the Clause be agreed to as it
appears in the Bill.

Interpretation and General Provisions Act (Cap.2)
48. The part provides for the amendment of the Interpretation and General Provisions Act

(Cap.2) to harmonize the definition of "Kenya Defence Forces" with the one contained in
the Kenya Defence Forces Act, 20l2.The amendment also seeks to clarify that the
Attorney-General is responsible for administering matters relating to the legal sector
where there is no Cabinet Secretary assigned for the same.

49. Committee comments: The Committee observed that there were no stakeholder
comments received on this provision and recommends that the provision be agreed to as

it appears in the Bill.

The Records Disposal Act (Cap.14)
50. The part provides for the amendment of section 2 (1) the Records Disposal Act to make

provisions empowering the Chief Justice to make rules to on the disposal records of the
Employment and Labour Relations Court.

51. Committee comments: The Committee observed that there were no stakeholder
comments received on this provision.

52. The Committee recommends that the provision be agreed to subject to the insertion of an

amendment to include the "Environment and Land Court" in the proposed amendment to
section 2(l) of the Act..



The Penal Code (Cap. 63)
53. The Bill proposes to amend the Penal Code to replace the reference to the Commissioner

-General of Police with the Inspector General of Police in line with the National Police
Service Act, 201l.

54. Committee comments: The Committee observed that there were no stakeholder
comments received on this provision and recommends that the provision be agreed to as
it appears in the Bill.

Stakeholder views
55. The Committee received submissions from the Coalition on Violence Against Women

(COVAW) that the provisions of the Schedule relating to the proposed amendments to
the Penal Code should be amended to insert a new proposal for the repeal of section 146
of the Penal Code. COVAW submitted that section 146 of the Penal Code relates to the
defilement of "idiots or imbeciles" a term used to refer to individuals with mental and
intellectual challenges. COVAW was of the view that the section should be repealed in
its entirety. COVAW fuither stated that 'refeming to mentally and intellectually
challenged persons including women and girls as idiots or irnbeciles is derogatory,
demeaning and discriminative based on the health status, disability and birth of such
persons contrary to Article 27(4) of the Constitution'. COVAW further stated that there
would be no lacuna in the law if section 146 of the Penal Code were repealed as
offenders will still be prosecuted under section 7 of the Sexual Offences Act, No 3 of
2006, which provides as follows-

7. A person u'ho intenttonally commits rape or an indecent act wtth another
within the view of a famtly member, a child or a person with mental disabilities is
guilty of an offence and is liable upon convtctton to imprisonment for a term
u,hich shall not be less than ten years. "

56.'The Committte observed that indeed section 146 of the Penal Code provides as follows-
"Any person who, lonwing a person to be an idiot or imbecile has or attempts to have
unlawful carnal connection with him or her under circumstances not amounting to rape,
butwhich prove that the offender knev,at the time of the commissionof the offence that
the person was an idiot or imbecile is guilty of a.felony and is liable to imprisonment with
hard labour for fourteen years. "

57. Committee comments: The Committee noted the submissions by COVAW that it was
derogatory to refer to mentally and intellectually challenged persons as "idiots and
imbeciles" and that section 146 of the Penal Code should be repealed. The Committee
observed that the proposal by COVAW could not be included in this Bill as it had not yet
been subjected to public participation hearings as required under Article I 18 of the
Constitution. The Committee was also of the view that section 7 of the Sexual Offences
Act is not an adequate replacement for section 146 of the Penal Code and there is need
for further consultations with the office of the Director of Public Prosecutions and the
Attorney-General before the provision could be expunged from the Penal Code.
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The Judicial Service Act,201l (No. I of 2011)

58. The part provides for the amendment of section 7 the Judicial Service Act to reduce the
post-qualification years of experience required for recruitment as a legal researcher from
two years to one year.
Stakeholder views

59. International Commission of Jurists (ICJ Kenya submitted that its supports the
amendment as it will allow for more persons to apply for the positions and enhance human
resources in the Judiciary.

Committee comments: The Comrnittee recommends that the provision be agreed to as it
appears in the Bill.

The Political Parties Act 2011 (No. 1l of 2011)

60. The part provides for the amendment of section 24 (l) of the Political Parties Act to
clarify the amount of money payable by Government into the Political Parties Fund.

Proposed amendment: Delete paragraph (a) and substitute therefor the following
new paragraph-

"(a) such funds, not being less than zero point here percent of the National
Government shareable revenues net of mandatory and non-discretionary
expenditures of the Government"

Stakeholder views

61. The Office of the Registrar of Political Parties subrnitted that it does not support the
amendment for the following reasons; THAT

(a) With the proposed amendment there shall be uncertainty of the amount a Political Party

shall receive and a possibility of the fund being depleted and this will lead to difficulty in
planning by the parties themselves in line with their work plans.

(b) The amendment shall it itself defeat the fundamental intention and purposes of the

Political Parties Fund as outlined in section 26 of the Political Parties Act,20ll and

Article 92 of the Constitution.
(c) The proposal intends to amend a substantive provision of the Act that ought not to be

done through a miscellaneous amendment.
(d) The Attorney General provided a legal advisory to the National Treasury and Parliament

on the issue whether it was discretiorrary to allocate, appropriate and disburse the

Political Parties Funds for purposes of disbursementto the eligible Political Parties. The

legal advisory of the AG stated that it is mandatory to allocate and appropriate funds to
the Political Parties Fund.

(e) The High Court pronounced itself on the matter of the Political Parties Fund in the case of
OI\M vs Nalional Treasury and,S others fotTl e'Kf R on the importance of funding
Political Parties arrd why it is anchored in law.



Committee comments: The Committee observed that there was a typographical eror in the

proposed amendment whereby the amendment appears as......"zero point here percent instead of
zero point three percent"....The Commiffee further observed that the effect of the amendment was to

introduce the words "shareable revenue net of mandatory and non-discretionary expenditures of the

Government" in the formula used to allocate funds to the Political Parties Fund.

The Committee noted the submissions by the Registrar of Political Parties that the proposed

amendment will bring uncertainty on the amount of funds a Political Party shall receive every

financial year and a possibility of the Fund being depleted leading to difficulty in planning by the

parties themselves in line with their work plans. The Committee also observed that the amendment

would lead to reduced allocations to the Political Parties Fund and should be rejected.

Committee recommendation: The Committee recommerrds that the proposed amendment to section

24(l) of the Political Parties Act, No.l I of 201l, be deleted from the Bill.

The Kenya National Commission on Human Rights Act 20ll (No. 14 of 20ll)
The part provides for the amendment of sections 8, I I (2) and 11 (14) of the Kenya National
Commission on Human Rights Act, 2011 to elaborate on the functions of the Commission and to

update the provisions relating to appointn'rent of members of the Selection Panel to nominate

members of the Commission.

(i) Proposed amendment to section 8 of the Act
Insert the following new paragraph immediately after paragraph immediately after
paragraph (e)-

"(ea) to advise the state on the ratification of, or accession to, intemational
and regionaltreaties relating to human rights."

Stakeholder views

62. lnternational Commission of Jurists (ICJ Kenya) submitted that it supports the proposed
amendment for the reason that the introduction of the clause seeks to create and add the
responsibility of the Commission to advise the state on the ratifioation of and accession to
international and human rights principle, this broadens the Commission's mandate to ensure
the compliance on human rights standards with relevant instruments, a function that was not
spelt out but irnplied in the function of the Commission.

63. Committee comments: The Committee observed that the function of advising the state on
the ratification and accession to international and regional treaties relating to human rights
should be done by the Attorney-General who is the principal legal advisor to the Government
under Article 156(a)(a) of the Constitution. The Comrniffee further noted that the Treaty
Making and Ratification Act, No. 45 of 2012 recognized the Attorney-General and the
responsible Cabinet Secretaries as the persons responsible for advising the Cabinet on matters
relating to ratification and accession to Treaties. The Committee was of the view that the
Kenya National Commission on Human Rights had a wide mandate under section 8 of the
Act and there was, therefore, no need for them to seek to perform a function bestowed on the
Attorney-General by existing law.
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64. Committee recommendation: The Committee recommends that the proposed amendment to
section 8 of the Kenya National Commission on Human Rights Act 2011, No. 14 of 201l,
be deleted from the Bill.

(ii) Proposed amendment to section 11(2) of the Act

65. Committee recommendation: The Committee recommends that the provision be agreed
to as it appears in the Bill.

(iii) Proposed amendmerit to section 11(14) of the Act

66. Committee comments: The Committee observed that the amendment sought to remove
the representative of the Public Service Commission from the Selection Panel to
recommend persons the appointment as members of the Kenya National Commission on
Human Rights. The Cornmittee was of the view that the proposed removal is not
justifiable since the Public Service Commission has the mandate to promote the values
and principles of public service under Article 232 of the Constitution.

67. Committee recommendation: The Committee recommends that the proposed
amendment to section l1(14) of the Kenya National Commission on Human Rights Act
201l, No. l4 of 2011, be deleted fi'om the Bill.

The Ethics and Anti-Corruption Commission Act,2011 (No. 22 of 20ll)
68. The part provides for the amendment of section I l(lxi) the Ethics and Anti-Comuption

Commission Act, 201I to allow the Ethics and Anti-Cortuption Commission to institute
proceedings for the recovery of corruptly acquired assets located outside Kenya. It further
proposes to amend the Act to allow the Ethics and Anti-Comuption Commission to
institute proceedings for the recovery of corruptly acquired assets located outside Kenya.

Stakeholder views

69. Transparency International, Kenya subrnitted that it welcomes and supports the proposed
amendments as it will it allows the EACC to institute proceedings for the recovery of
corruptly acquired assets located outside Kenya under the Mutual Legal Assistance Act,
2012.

70. Committee comments: The Committee was of the view the war on corruption will be
enhanced if the EACC is given additional mandate to institute proceedings for recovery of
property or proceeds of corruption located outside Kenya.

7l. Committee recommendation: The Committee recommends that the provision be agreed to
as it appears in the Bill.

The Public Appointments (Parliamentary Approval) Act,20Il (No.33 of 2011)

72.The part provides for the amendment of section 8(l) of the Public Appointments
(Parliamentary Approval) Act, 2011 to increase the period during which a House of
Parliament shall consider a nomination and table its report, from fourteen to twenty-eight
days.

Stakeholder views

73. Transparency International, Kenya submitted that it supports the proposed amendment for
the reason that the amendment gives more time to the Committee considering the suitability
of a candidate from 14 days to 28 days. It would further allow more time for public
pafticipation. Transparency Inte.rnational, Kenya further suibmitted the following new
amendments should be made to the Public Appointments (Parliamentary Approval) Act,
20tt;



(a) Introduction of a new sub section (5) in Section 5 of the Act to allow the

appointing authority to rescind its decision any time before the approval hearings

commence;

(b) Section 9 of the Act be deleted and new provision introduced to the effect that if
Parliament does not approve or reject a nominee, the notification lapses and the

Clerk should direct the relevant Committee or the appointing authority to issue a

report or re-issue a fresh notification or rescind the notification as would be

appropriate.

74. Committee comments: The Committee observed that the proposal by Transparency
International that section 5 of the Public Appointments (Parliamentary Approval) Act,
2011 be amended to allow nominating authorities to rescind their decisions will undermine
the oversight role of Parliament and should be rejected. Nominating agencies are required to
comply with all legal requirements befole forwarding the same to Parliament and failure to
do so should lead to rejection by Parliament rather than rescission of the nomination by the
agencies.

75. International Commission of Jurists (ICJ Kenya) submitted that it supports the
amendment because its seeks to increase the period during which a House of Parliament shall
consider a nomination and table its report. The increased duration will give the relevant
Committee sufficient time to determine the suitability of any nominee.

76. Committee recommendation: The Committee recommends that the provision be agreed to
as it appears in the Bill

The Kenya Law Reform Commission Act,2013 (No. 19 of 2013)

77 . The part provides for the amendment of sections 8 (1) (b) (c), 8 (3), 9(2) and 12(2) of the
Kenya Law Reform Commission Act,2013 to provide for the powers of theAttorney-
General with respect to the Commission and to streamline membership by ex fficio
members in the Commission.

78. Proposed amendment to section 8(l) (b): Delete the expression "Cabinet Secretary'o and
substitute therefor the expression "Attorney-General"

79. Committee comments: The Committee was of the view that the proposed amendment be
amended to read as follows:

80. Section 8(1)(b): Delete and substitute therefor the following new paragraph-
(b) one member appointed by the Attorney-General through a competitive process

81. Justification: The Committee was of the view the amendment be redrafted to reduce the
number of members the Attorney-General is to appoint competitively from two to one.
The Committee observed that the current voting members of the Commission are six and
they need to be reduced to five for effective decision making, in case of a tie during the
voting process.
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(ii) Proposed amendment to section 8(l)(c) : Delete and substitute therefor the following
new paragraph-

(c) a representative of the Law Society of Kenya.

82. Committee comments: The Committee was of the view that the proposed amendment be
amended by inserting the words "who shall be an advocate of the High Court of Kenya"
at the end ofthe proposed new paragraph.

83. Justifications: The Committee was of the view that it is important for the provision to
clarify that the representative of the Law Society of Kenya should be an advocate of the
High Court of Kenya to avoid the possibility of an unqualified person being appointed to
represent the society in the Commission.

(iii) Proposed amendment to section 8(3): Delete and substitute therefore the following new
sub-section-

"(3) The representatives of the Attorney-General, the Director of Public
Prosecutions and the Chief Justice, respectively shall be ex officio members of the
Commission"

84. Committee comments: The Cqmmittee was of the view that the proposed new sub-section
(3) be amended by inserting the words "appointed under sub-section (l) (ca) (d), and (e)"
immediately after the words Chief Justice.

85. Justification: The amendment seeks to clarify that the public officers appointed as members
of the Commission under those provisions are the ones being designated as ex officio
members.

The Court of Appeal (Organization and Administration) Act,2015 (No. 28 of 2015)

86. The part provides for the amendment of section 26 (l) of the of the Court of Appeal
(Organization and Administration) Act, 2015 to provide for the recess dates of the Court
of the Court of Appeal to harmonize them with those applying in other courts.

Stakeholder views

87. The Law Society of Kenya proposed that the recess just like the one for Parliament should
remain a calendar event with flexible dates to be set in the Annual Schedule of the Judiciary
as it will give the Judiciary the latitude to adjust the recess according to its balance of
convenience.

88. International Commission of Jurists (ICJ Kenya submitted that it supports the amendment
because it gives effect to Article 164 (l) (a) and (b) of the Constitution and provides for the
organization and administration of the Court of Appeal and provides for the recess dates of
the Courts to harmonize with these applying in other superior Courts.

89. Committee comments: The Committee observed that the proposed amendment sought
increase the duration during which the Judges serving in the Court of Appeal shall be in
statutory recess in addition to their normal leave days. The Committee was of the view that
increasing the duration of the Court recess will lead to increased case backlog in the judiciary
leading to additional costs to litigants and other stakeholders in the law and justice sector.



The Commitlee also agreed with the submissions by the Law Society of Kenya that the necess
period for the Court of Appeal should be set in a flexible Judiciary Calendar rather than in
statute-

90. Committee recommendation: The Committee recommends that the proposed amendments
to section 26 (l) of the of the Court of Appeal (Organization and Adminisfration) Act,
2015, be deleted from the Bill.
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5.2 DEPARTMENTAL COMMITTEE ON FINANCE AND NATIONAL PLANNING

The stakeholders submitted memoranda on the Bill to the Departmental Committees on Finance
as follows:-

91.Hon. Farah Maalim, Scn. (Amb.) Kembi Gitura, and Sen. David Musila in their
memoranda, the two former Deputy Speakers submitted that the Retirement Benefits
(Deputy President and Designated State Officers) Act, 2015 should be amended to
include Deputy Speakers of Parliament as beneficiaries of retirement benefits as is the
case with the Executive and Judiciary wherc the Deputy President and Deputy Chief
Justice are included in the list of persons entitled to retirement benefits. (This proposal
rvas adopted by the Committee).

92. The Institute of Certified Public Accountants of Kenya (ICPAK) in their
memorandum Ref: ICPAK/CE-PPN}71}}}} dated l6tl' July, 2ozo, proposed the
following amendments:-

Accountants Act, 2018
93. Clause 8(a) be amended by deleting the words, "an'tongst members of the Institute" and

replacing with the words, "in accountancy". This is to align the section with the
requirement of the Companies Act to prescribe standards in accountancy and also to
enhance regulation of the accountancy profession by prescribing the required
international standards.

94. Clausel9(2) amended by inserting the following new section; "19(2)(a)(i) Subject to the
provisions of the Public Audit Act and any other written law, an employed or salaried
employee shall be deemed to practice accountancy by reason of doing, in his capacity as
such employee, any of the acts refemed to in subsection (1); (ii) The Cabinet Secretary on
advice from the Institute shall prescribe regulations to govern the practice of accountancy
for salaried employee in the private or public sector". This to recognise the vital role that
professionals in employment play in financial management and reporting on whose work
the auditors rely on and to enable the Institute to enhance compliance and regulation.

95. The Bill be amended by inserting the following subsections irnrnediately after subsection
l9(3), "l) No person or a public or private entity shall employ a person to practice
accountancy unless the person to be employed is a member of the Institute; 2) No person
holding foreign qualifications shall practice accountancy in Kenya unless he or she
satisfies the requirement of section 26(3) and is registered with the Institute; 3) A trainee
accountant or associate accountants shall not hold themselves as accountants or use the
designation accountant while in gainful employment; 4) The Institute shall prescribe
guidelines for the practice of accountancy by associate accountants; and 5) The Institute
shall in consultation with the Examination Board, prescribe guidelines for the practice of
accountancy by trainee accountants". The proposal will enable members and the Institute
to tame quacks operating as accountants and encourage the use of qualified accountants
in the discharge of the finance, auditing and accounts functions in both private and public
sector.



96. The Bill be amended by inserting the following new section before 19(3), "3)(i) An entity
in either the private or public sector shall not employ a person to practice accountancy
unless the person is a member of the Institute; (ii) Trainee and associate accountants
employed in either private or public sector, the Institute shall prescribe their roles in the
practice of accountancy from time to time. For trainee accountants, the Council jointly
with the Examination Board shall prescribe their roles in the practice of accountancy; (iii)
Persons performing the role of accountancy in either the private or public sector prior to
June 2019 and have at the time of commencement of the Act, no requisite qualifications
under the Act, shall register with the Institute as shall be prescribed by Council under
a(dXa); and Persons with foreign qualifications in accountancy shall be registered with
the Institute in accordance with prescribed guidelines issued by the Council from time to
time and shall be deemed to be members of the Institute subject to section 26(3) of the
Act". This will ensure that the whole spectrum of accountants is regulated including
persons cumently discharging the roles but have no professional qualification.

97.The Bill be amended by inserting the following new section, "l9A. (l) A foreigner who
intends to practice accountancy in Kenya for the purpose of performing a specific
assignment shall apply to the lnstitute for registration and shall satisfy the Institute of his
or her qualifications. (2) The lnstitute may register the person to practice accountancy in
Kenya for a period not exceeding one year or for the duration of the assignment". This is
because persons from other jurisdictions undertaking short term assignments in the
country in accountancy will also be required to satisfy the Institute of their competence in
order to be allowed to practice accountancy in Kenya.

98. The Bill be amended by deleting section 19(3) of the Act because the mandates and
responsibilities of Advocates and Certified Public Secretaries are adequately provided for
in their respective legal and regulatory frameworks.

99. Clause 30 of the Bill be amended by inserting the following subsection between (r) and
(s), "(r)(a) employed in the private or public sector engages in- (i) embezzlement of funds
or acts of corrupt practices; (ii) falsification of the financial statements or reports of an
entity; (iii) fails to disilose any acts of fraudulent activities known to him/her in the
discharge of his/her duties; and (iv) becomes an accomplice to embezzlement of funds or
acts of corrupt practices". This is to recognise the vital role that professionals in
employment play in the financial management and reporting on whose work the auditors
rely on and it will enable the Institute to enhance compliance and regulation.

100. Clause 32 of the Bill be amended by inserting between subsection (1) and (2) the
following new paragraphs, "(i) The Disciplinary Committee and Secretary to Council
shall enforce compliance to the provisions of this Act with the Assistance of relevant
government organs and have powers to enforce and investigate accountancy matters; (ii)
Pursuant to subsection (i) above, where the Disciplinary Committee or Secretary to
Council has reasonable cause to believe, either on its own motion or as a result of a
complaint received from any person that- (a) an offence has been committed under this
Act; or (b) a registered or licensed or approved person may have engaged in
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embezzlement, fraud, misfeasance or other misconduct in connection with its regulated
activity; or (c) the manner in which a registered or licensed or approved person has
engaged or is engaging in the regulated activity is not in the interest of the person's
clients or in the public interest; An investigation shall be commenced on the matter and
the report thereof made public subject to due process being followed. (a) A person who
contravenes the provisions of subsection (2) cornmits an offence and is liable to a fine not
exceeding Kenya shillings ten million-or five years imprisonment or both". This is to
give the Institute powers to investigate matters of public interest and provide a report
therefore in order to deal with the increasing number of cases of professional malpractice
and economy wide vice.

l0l. The Seventh Schedule of the Act be amended by inserting the following paragraphs
immediately after paragraph 72, "13) Subject to section l9(4), any person who at the
commencement of this Act was employed or was performing functions which may be
deemed to be the practice of accountancy shall register with the Institute; 14) The
Council shall establish a class for registration of the persons under paragraph 12; and l5)
Any person who at the commencement of this Act was practicing accountancy in Kenya
contrary to the provisions of section 19A shall apply for registration within twenty four
months".

102. The Committee's Observation on Retirement Benefits Submissions was that the
proposal will align the Legislature on retirement benefits with the Executive and
Judiciary where the Deputy President and Deputy Chief Justice are included in the list of
persons entitled to retirement benefits.

103. The Committee observed that amendments proposed by ICPAK to the Accountants Act,
2018 need to be subjected to public participation as they seek to expand the scope of the
miscellaneous amendments Bill.

Public Procurement and Asset Disposal Act,2015
104. Clause 43(8) of the Bill be amended to be 43(8)(a) and add another paragraph to read as

follows, "43(8)(a) Where contraventions are discovered in the course of an inspection,
the Authority may direct the procuring entity to take such actions as are necessary to
rectify the contravention; (b) The final report on a State Organ or public entity by the
Authority shall be copied to the Auditor-General". This is because there has been
duplication on the assessment and officers of the Authority are only used to record
statements in case of further investigations.

105. Clause 46(8) of the Bill be amended by inserting the words, "on professional opinion of
. procurement officer" immediately after the word o'threshold". This is to caution against

prescribing other procedures for evaluating low value procurements by accounting offrcer
without consulting procurement professional.

106. Clause 6l(2) of the Bill be amended by inserting the following paragraph (d)
immediately after paragraph (c), "(d) The form of tender security attached shall be in
original in each bid". This will eliminate one form of tender security applied for multiple
tender bids.



107. Clause 84 of the Bill be amended by deleting subsection (3) and replacing it as fcillows,
"84(3) Upon receipt of the evaluation report and professional opinion, the accounting
officer shall take into account the contents of the professional opinion and shall within a
specifred period make a decision in writing". This is because all procurement procedures
and approvals should start and end early and no procurement approvals shall be made to
operate retrospectively which may be currently the case.

108. Clause 184 of the Bill be amended immediately after clause 183 to read as follows,
"184. Financial officers shall carry out independent market survey where to verify
justification of price levels where price levels are suspicious. Accountants and financial
officers to have absolute right of approval of financial transactions. Any defects in
contracts be rectified before financial dispatch". This is to prevent overstatement of
tender values.

109. Committee's Observation on Submissions by ICPAK on the Procurement and Asset

Disposal Act,20l5 was that the amendments proposed had not been subjected to public
participation.

Salaries and Remuneration Commission (SRC)

110. tn their letter Ref. No. SRC/TSAIN314 dated l6tr' July, 202A, the Commission
submitted that they had no opposition to the amendments proposed to the Retirement
Benefits (Deputy President and Designated State Offrcers) Act, 2015 because they are

administrative in nature and therefore do not have a financial implication and neither do
they affect SRC's mandate.

Kenya National Highways Authority (KENHA)

1l l. In their memorandum, they proposed that Clause l4l(2) of the Public Procurement and
Asset Disposal Act,2015 should be amended to take into consideration that framework
contracts where multiple awards are made to different bidders for the same item should
have a rationale for the selection of the said bidders unless the bidders tied in their prices.

Kinyanjui and Co. Advocates:

In his memorandum dated 2nd July, }O2O,Mr. Kinyanjui proposed the following amendments:-

I12. The Statistics Act, 2006: He proposed that the amendment proposed to section 23 of
the Act should be deleted because the proposal to allow the Director General to revise or
adjust data is contrary to the requirement under sub-section (2) which requires that
statistical data collected by the Bureau should be disseminated to the public after
ascertaining its accuracy and safeguarding the confidentiality with respect to the
information.

2TlPaee



The Investment and Financial Analystsr 20l5

113. He proposed that the amendment proposed to section l8(lXe) of the Act should be
deleted because the effect is to bring into the purview of the secretary, private firms
whose objects include investing. The amendment will lead to all private firms having to
register and their proprietors disclosed.He also proposed that the amendment proposed to
section 32 of the Act should be deleted because the amendment will cause additional
expenditure of public funds.(ft is proposal was adopted by the Committee).

The Procurement and Asset Disposal Act,2015

I14. The amendment proposed to section 82 of tl're Act be deleted because the proposed
amendment allowing for correction, revision or adjustment of tender suns after opening
when it comes to direct procurement, competitive negotiations and framework consulting
is a recipe for disaster

115. He further proposed that the amendment proposed to section 86(1) of the Act should be
deleted because the amendment seeking to exempt framework contracting from meeting
the basic criteria for assessing what constitutes a successful tender is untenable as it
creates a situation that is ripe for circumvention.

ICEA Lion Asset Management Limited

116. In their memorandum, Ref: ICIFA/I{A/SL/7/20 dated 6tr'July, 2O2O,ICEA Lion
supported the amendment proposed to section 20 of the Financial Analysts Act, 2015
because it will ensure that with the rising rate of corruption in the investment and finance
industry, the key decision makers are held accountable for any allegations of professional
misconduct to protect investor's wealth.

Standard Investments Bank (SIB)

117. In their memorandunt, SIB supported the amendment proposed to section l8(lXe) of the
Financial Analysts Act, 2015.

Institute of Certified Investment and Financial Analysts (ICIFA)

118. In their memorandum, Ref: ICIFA/NAlSLlTl2O dated 6tr'July, 2020,ICIFA submitted
as follows:

The Financial Analysts Act (No. 13 of 2015)

119. They supported the amendment proposed to section l8(l)(e) of the Act because it will
ensure that all firms engaged in the practice of investment and financial analysis are
regulated to promote ethics and integrity in the private and public sectors. (This proposal
was adopted by the Committee).

120. The institute supported the amendment proposed to section 20 of the Act because it will
ensure that with the rising rate of corruption in the investment and finance industry, the
key decision makers are held accourtable for any allegations of professional misconduct
to protect investor's wealth. (This proposal was adopted by the Committee).



l2l. The institute also supported the amendment proposed to section 32 of the Act because It
will ensure that the Act is in line with other Acts of Parliament relating to any money
appropriated by the National Assembly. The institute further supported the amendment
proposed to section 34 of the Act because it will ensure that the Act is in line with other
Acts of Parliament requiring accountability and auditing of monies appropriated by the

National Assembly.

5.3 DEPARTMENTAL COMMITTEE ON TRANSPORT.PUBLIC WORKS AND
HOUSING
l22.The stakeholders submitted memoranda on the Bill to the Departmental Committees on

Transport, Public Works and Housing as follows:-

State Department for Housing and Urban Development

123. The State Department supporled the proposed amendments in the Housing Act Cap I 17

and further proposed amendment to section 2 of the Act in the definition of the term
"volurtary contribution" be amended by deleting the words "National Housing Fund"
and substituting with the words "National Housing Development Fund". Further that
s.7(3) (aa) be amended by deleting the words "National Housing Fund" and substituting
with the words " National Housing Development Fund". This was for purposes of
correct referencing to the National Housing Development Fund as provided for in
the Act.

The Office of the Cabinet Secretary Ministry of Transport, Infrastructure, Housing, Urban
Development and Public Works

124. In their written submissions, the Ministry proposed that the Kenya Roads Board Act,
1999 (Act no.7 of 1999) be amended by replacing the use of the term "Executive
Director" in the Act with the term "Director General". This, as submitted was in order to
conform with the road agencies.

125. The Ministry proposed the provision of a term limit for the Executive Director of the
Kenya Roads Board. That currently, the Executive Director does not have a term limit in
the Act and serves at the discretion of the Minister. [t was proposed that the Act be

amended to provide that the Director the Director General shall hold office for a term of
office years and shall be eligible for appointment for one more term.

The Kenya National Highway Authority (KeNHA)

l26.In their written submissions, the Agency proposed that the Kenya Roads Board Act,
1999 (Act no.7 of 1999 be amended in paragraph 3 of the second schedule to the Act on
meetings of the Board by providing that the Board should meet as often as necessary for
the transaction of business at such places and at such times as may be decided upon by
the Board, but it shall meet at least once every three months.
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Committee's Observations on the Bill
127. Contributions to the National Housing Development Fund would be voluntary and not

Mandatory contributions by the ernployer and employee at one point five per centum of
the employee's monthly basic salary as were provided for in section 3lA of the
Employment Act No.l l of 2007.

128. There is need to limit the number of meetings the Kenya Roads Board from the current
provision of meeting at least once in every month in line with the State Corporations Act,
Cap 446.

129, There is need to expressly provide for a term limit of the Executive Director of the
Kenya Roads Board in line with the State Corporations Act, Cap 446.

Recommendations by the Departmental Committee on Finance

130. Having considered the Bill and the views by different stakeholders, the Committee
proposed that:

Schedule to the Housing Act

131. The Schedule to the Bill be amended in the proposed amendment to the Housing
Act,(Cap ll7)-

132. In the proposed amendment to section 2 in the definition of the term "voluntary
contribution" by inserting the word "Development" immediately after the word
"Housing"; and

133. In the proposed amendment to s.7 (3) by inserting the word i'Development"
immediately after the word "Housing" appearing in the proposed new paragraph (aa).

5.4 DEPARTMENTAL COMMITTEE ON LABOUR AND SOCIAL WELFARE

134. The stakeholders submitted memoranda on the Bill to the Departmental Committee on
Labour and Social Welfare as follows:-

Submissions by the Central Organization of Trade Unions (COTU)
135. COTU forwarded a memorandum on the proposed amendment to the Employment Act,

2007. They submitted as follows:-

a) They had no objection to the proposed amendment to section 2,3 and 31A.

b) The trade Union proposed additional amendments to the Labour Relations Act of
2007 (Act No. 14 of 2007) to Part VII on Collective Bargaining Agreements,
CBA Article 56 whereby as currently constituted, only employees directly
employed by the cited company (Read Employer) are legible to benefit from the
CBA and any employee or worker that is outsourced does not enjoy any benefrts
as per the provision of the CBA. The amendment seeks to ensure that there is no



discrimination among workers working for the same employer and same company
as per the requirements of our National Constitution as well as the ILO
Conventions 87 and 88.

c) This means that all those workers who are outsourced and working for a company
orland institution where a trade union exists and there is a valid CBA, such
outsourced workers enjoy their terms and conditions of service as provided for in
the CBA just like the rest of the workers.

Committee's observations on amendment to clause 2 of the Bill

136. The purpose of the amendment is to delete the definition of "basic salary", "employee
contribution", and "National Housing Development Fund" in line with the subsequent
proposal to delete the section of the Act that relates to the National Housing Development
Fund. The definitions only appear in clause 2 and once repealed there would be no need
to have the definitions.

137. The committee observed that deletion of the definition of "basic salary" will create a

lacuna in law and it is important for clarity on what amounts to the basic salary. It noted
this should be left to the discretion of employers to determine what amounted to basic
salary.

138. Committee's recommendation: The Schedule to the Bill be amended in the proposed
amendments to the Employment Act, 2007 by deleting the words "basic salary"
appearing in the proposed amendment to Clause 2.

139. Justification: Deletion of "basic salary" will create a lacuna in the law as to what
amounts to basic salary and give the employer discretion to determine the basic salary of
employees.

Amendment to section 3(2) of the Employment Act,2007

140. The Schedule to the Bill provides that section3 be amended by deleting paragraph (a)
and substituting therefor with a new paragraph as follows;

a) "(a) the Kenya Defence Forces or the reserve as respectively defined in the

Kenya Defence Forces Act,20l2.
b) Insert the following new paragraph-(ba) the Kenya Coast Guard Service.

141. The Committee noted that COTU supported the above amendments.

Committee's observations on amendments to section 3l(2)

142. The amendment seeks to align the Act with the terminology contained in the
Constitution which makes reference to the Kenya Defence Forces and not Armed forces
as currently contained in the Act.

143. The amendment further takes cognizance of the newly enacted Kenya Coast Guard
Service Act and its offrcers thereunder and seeks to incorporate them in the list of officers
the Act shall not apply to.
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144. Committee's recommendation on section 3(2): The Committee recommends that the
amendment to section 3(2) be proceeded with.

Committee's observation on amendments to section 31A

145. The amendment seeks to deletes the provision that provides for mandatory payment to
the National Housing Development Fund. Contribution to the Fund will be a voluntary
contribution under the Housing Act which shall be made in accordance regulations under
the Housing Act.

146. The Committee noted this Amendment was timely and would help to resolve the various
court matters opposing the mandatory payment to the National Housing Development
Fund.

147. Committee's recommendation on section 31 A: The Committee recommends that the
amendment to section 3l A be proceeded with.

Observations on the Bill

148. The purpose of the amendment to section 2 is to delete the definition of "basic salary",
"employee contribution", and "National Housing Development Fund" in line with the
subsequent proposal to delete the section of the Act that relates to the National Housing
Development Fund. These definitions only appear in that section therefore once repealed
there would be no need to have the definitions. However, the committee noted that the
deletion of the definition of "basic salary" as it would create a lacuna in law and it is
important for there to be clarity in what amounts to basic salary and this should not be

left to the discretion of employers to determine what amounted to basic salary.

149. The amendment to section 3(2) seeks to align the Act with the terminology contained in
the Constitution which makes refercnce to the Kenya Defence Forces and not Armed
forces as curently contained in the Act. The amendment further takes cognizance of the
newly enacted Kenya Coast Guard Service Act and its officers thereunder and seeks to
incorporate them in the list officers who them the act shall not apply to.

150. The amendment to section 3lA seeks to deletes the provision that provides for
mandatory payment to the National Housing Development Fund. Contribution to the
Fund will be a voluntary contribution under the Housing Act which shall be made in
accordance regulations under the Housing Act. The Amendment is timely as it would
help to resolve the various court matters opposing the mandatory payment to the National
Housing Development Fund.

151. Committee's recommendation: The Schedule to the Bill be amended in the proposed
amendments to the Employment Act, 2007 by deleting the words "basic salary"
appearing in the proposed amendment to section 2.



5.5 DEPARTMENTAL COMMITTDE ON ENERGY
152. The Committee received oral and written submissions from the Ministry of Energy,

memoranda from the Natural Justice and Advocate Kevin Michuki of E. Kinyanjui & Co.
Advocates).

Submissions by the Natural Justice

153. The institution on Natural Justice submitted that the Statute Law (Miscellaneous
Amendments) Bill, 2020 (The 'Bill') proposes the following significant amendments;

a) Deletion of Section 12 (l) (e) and removal of the County Executive Committee

Member nominated by the Council of Governors from the Board of the Energy

Petroleum Regulatory Authority.
b) Deletion of Section 45 (1) (0 and removal of four members appointed by the

Council of Governors from the Board of the Rural Electrification and Renewable

Energy Corporation.

154. They proposed the inclusion of members appointed by the Council of Governors on the
following reasons:

a) Part I of the Fourth Schedule of the Constitution outlines the functions of the national
government to include formulation of energy policies including electrical and gas

reticulation and energy regulation. Part 2 of the Schedule similarly provides for the

functions of the county goveilrment to include county planning and development

including electrical and gas reticulation and energy regulation.

b) The aim of the Energy Act is to consolidate laws relating to energy and provide for
functions of the national and county governments in relation to energy. Under Section

7(2) the obligation to provide energy is shared between the national and county

governments. The Act is therefore one concerning county governments.

c) Section 44 (1) of the Act outlines the functions and powers of the Rural
Electrification and Renewable Energy Corporation to include developing rural
electrification master plans in consultation with county governments, developing the

renewable energy master plan taking into account county specifrc needs and the

principle of equity in the development of renewable energy resources, establishing a
framework for collaboration with County Governments in the discharge of its
mandate and providing technical and other capacity building support to County
Governments in the discharge of the function of electricity reticulation and energy

regulation.

d) Section 85 (3) provides for division of royalties from geothermal energy production

between the national and county government.

e) Sections 193 to 196 of the Act highlight functions and powers of county governments

in relation to ensuring efficient use and conservation of energy, establishing a fund
for the purposes of promotion of efficient use of energy and its conservation within
the County, conducting inspections of equipment or appliances to ensure compliance
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with minimum energy efficiency performance standards set out in the Act; and to
issue directions and enforce regulations of norms for process and energy consumption

standards in any industry or building complex and regulations of the energy

consumption standards for equipment and appliances.

0 The Fifth Schedule of the Act outlines functions of the county government in relation
to energy to include county energy planning, county energy regulation and county

operations and developrnent.

Submission by Advocate Kevin Michuki (8. Kinyanjui & Co. Advocates)

155. Advocate Kevin Michuki subrnitted that;
a) The proposed amendment to section 20(1) (a) will occasion additional expenditure of

public funds as it seeks to increase the amount levied. Fufther, it seeks to limit
oversight of the additional expenditure by exempting the increased levies frorn being
paid into the Consolidated Fund.

b) The proposed amendments to section 166 seeks to absolve a licensee of liability for
failure and defect in electricity supply contrary to the express purpose of the Act to
regulate electricity distributors. The proposed amendment to section 208 with regards

to the role of the Board and the Cabinet Secretary in the making of regulations under

the Act is liable to abuse as what constitutes consultation is not defined. As enacted

the provision seems to adequately stipulate the roles of the respective parties.

c) He recommended that the amendment to section 20(l) (a) which shall increase

expenditure should be jettisoned as it will only lead to further financial strain on an

already financial depressed citizenry.The amendment seeking to absolve licensees

from liability is also untenable as it lirnits any recourse that may be available to

consumers.

Submission by the Ministry of Energy

156. Eng. Joseph Njoroge, Principal Secretary, Ministry of Energy, Mr. Bernard Mr. William
Mbaka, Senior Deputy Director, Budget, Chairperson the Taskforce on the
Operationalization of the Energy Act,2019 and other Ministry officials appeared before
the Energy Committee and made the following submissions on the proposed
amendments:
a) There is a proposed amendment to enhance the levies that EPRA may charge on the

sale of electricity and petroleum products from the present percentage of 0.5 to a

maximum of one percent (l%).Further that the levies are paid into a Consolidated

Energy Fund as provided in the Act instead of into the Consolidated Fund.

b) A few of the amendments are tailored to remove the representative of county

governments from the EPRA Board leaving it with nine (9) voting Members since the

DG is an ex-officio as provided under section l4(5) of the Act.



c) Other proposed amendments require the Boards under the Energy Act to recommend

three names to the Cabinet Secretary in charge of Energy for appointment as a

Director General to the Agencies under the Purview of the Ministry.
d) Some amendments propose to replace the word "Board" with the words "Corporation

or Agency" for purposes of clarity as there are three Boards set out in the body of the

Energy Act.
e) That the bulk of the proposed amendments are meant to cure editorial erors in the

Energy Act 2019.

157. Consideration of the proposed amendments by the Energy Committee: The
Committee considered the amendments based on Constitutional requirements as

follows;

158. Section 2 of the Energy Act is proposed for amendment by deleting the delinition
of the term "distribution licence" appearing immediately after the definition of the
term "distribution". Recommendation on amendment to Section 2-The Committee
recommended that the amendment be proceeded with.

159. Justification - Two definitions are given, however the second definition is more
comprehensive and all-inclusive for the term 'distribution license. The deletion does not
affect th remaining provisions of the Act.

160. Section l0(a) (ii) of the Energy Act is proposed for amendment by deleting the phrase

"with the exception of crude oil".
l6l.Recommendation on the amendment -The Committee recommends that the

amendment be proceeded with.
162. Justification -The regulation of crude oil falls under the stated functions of the Energy

and Petroleum Regulatory Authority to regulate petroleum and petroleum products.
163. Section t2(1) (e) of the Energy Act is proposed for amendment by deletion of the

section in the Act.
164. Recommendation on amendment to section 12(l) (e): The Committee recommends

that the amendment be proceeded with.
165. Justification -The amendment removes the representative of the Council of Governors

from the EPRA Board leaving it with nine (9) voting Members since the DG is an ex-
offrcio as provided under s. 14(5) of the Act. There is no need for representation of the
Council of Governors in the Board because EPRA is a National Regulator.

166. Section 13(1) of the Energy Act is proposed for deletion and substitution with the
following new subsection;"(1) The Cabinet Secretary shall, on the recommendation of the
Board, appoint a Director-General, from a list of three names submitted by the Board,
who shall be the chief executive officer of the Authority, and shall, subject to the
directions of the Board, be responsible for the day to day management of the Authority."

167. Recommendation -The Cornmittee recommends that the amendment be proceeded
with.

168. Justification -The amendment requires the Board to recommend three names to the
Cabinet Secretary (CS) for appointment as EPRA Director General. Currently, there is no
requirement on the number of names that the Board may recommend to the CS.

169. Section 20(1) (a) of the Energy Act is proposed for amendment by deleting the
phrase "half of a".
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170. Recommendation -The Committee recommends that the amendment be proceeded
with.

171. Justification -The amendment enhances the levies that EPRA may charge on the sale of
electricity and petroleum products to a maximum of one percent (1%). The current
maximum chargeable by EPRA is zero decimal five percent (0.5%). The increase of the
levies on electricity and petroleum products means an increase in the monies available to
it for its operations.

172. Proviso to Section 20(1) of the Energy Act is proposed for amendment by deleting the
word "levies".

173. Recommendation -The Committee recommends that the amendment be proceeded
with.

174. Justification -The levies charged by EPRA on electricity and petroleum products will
be paid directly to EPRA and not the Consolidated Fund.

175. Section 26(4) of the Energy Act is proposed for amendment by inserting the word "in"
immediately after the word "terms".

176. Recommendation -Committee recommends that the amendment be proceeded with.
177. Justification -The amendment provides clarity as the word proposed for insertion is

missing fi'om the text of the Section.
178. Section 45(1) (e) of the Energy Act is proposed for amendment by deleting the word

"three" and substituting therefor the word "seven".
179. Recommendation -The Committee recommends that the amendment be proceeded

with.

180. Justification - The proposed amendment allows the CS to appoint seven (7) Members
to the REREC Board. Cumently the CS only appoints three (3) Members. The proposed
amendment, when considered with the proposed deletion of section 45(1) (0 removes
representatives of the Council of Governors from the Board to streamline its operations.

l8l . Section 45(1) (0 of the Energy Ac is proposed for deletion.
182. Recommendation - The Committee recommends that the amendment be proceeded

with.
183. Justification -The amendment proposes to remove all the four (4) representatives of

county governments from the REREC Board. The REREC is a national government
entity and the deletion will streamline its operations.

184. Section a6(1) of the Energy Act is proposed for amendment by deleting and
substituting therefor the following new subsection;

"The Cabinet Secretary shall, on the recommendation of the Board, appoint a Chief
Executive Oficer, from a list of three names submitted by the Board, u'ho shall be the
chief exectttive of the Corporalion and shall, subject to the directtons of the Board, be
responsiblefor the day to day management of the Corporation."

185. Recommendation -The Committee recommends that the amendment be proceeded
with.

186. Justification - The amendment requires the Board to recommend three names to the CS
for appointment as Rural Electrification and Renewable Energy Corporation (REREC)
Chief Executive Officer. Currently, there is no requirement on the number of names that
the Board may recommend to the CS.



187. Section 61(1) of the Act is proposed for amendment by deleting and substituting
therefor the following new subsection;
"(1) The Cabinet Secretary shall, on the recommendation of the Board, appoint a
Director-General, from a list of three names submitted by the Board, who shall be the
chief executive fficer of the Agency, and shall, subject to the directions of the Board, be

responsible for the day to day management of the Agency.
188. Recommendation - The Committee recommends that the amendment be proceeded

with.
189. Justification -The amendment requires the Board to recommend three names to the CS

for appointment as NuPEA Director General. Currently, there is no requirement on the
number of names that the Board may recommend to the Cabinet Secretary.

190. Section 82 of the Encrgy Act is proposed for amendment by deleting the word
"Authority" and substituting therefor the phrase "Renewable Energy Resource Advisory
Committee".

191. Recommendntion -The Committee recommends that the amendment be proceeded

with.
192. Justification - The amendment obliges the CS to only renew or accept the surrender of

a license relating to renewable energy resources on the advice of the Renewable Energy
Resource Advisory Committee. Currently, the Apt obliges the CS to rely on the advice of
EPRA for any renewal or surrender of a licence relating to renewable energy resources
whereas the role is performed by Renewable Energy Resource Advisory Committee.

193. Section 98(l) (d) of the Energy Act is proposed for amendment by inserting the
word J'with "immediately after the word "compliance".

194. Recommendation -The Committee recommends the amendment be proceeded with.
195. Justification -The amendment inserts a missing word and provides clarity to the

provisions of the section and cures an editorial emor.
196. Section 100 (l) (b) of the Energy Act is proposed for amendment by inserting the word

"of immediately after the word "type".
197. Recommendation -The Comrnittee recommends that the amendment be proceeded

with.
198. Justification -The amendment inserts a missing word and provides clarity to the

provisions of the Section and cures an editorial error.
199. Section 129(2) of the Energy Act is proposed for amendment by deleting the word

"three" and substituting therefor the word "four".
200. Recommendation - The Committee recommends that the amendment be proceeded

with.
201. Justification -The amendment increases the period wiflrin which a person licensed to

deal in electrical energy is required to submit its audited accounts to EPRA from three (3)
months after the end of a financial year to four (4) months after the end of the financial
year to align with current Capital Markets Authority requirements.

202. Sections 149(3) of the Energy Act is proposed for amendment by deleting the word
ttlicense" and substitute therefor the word "certificate".

203. Recommendation -The Committee recommends that the amendment be proceeded
with.
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204. Justification - The amendment replaces the word "license" with the word "certificate".
The section generally deals with the certification of electrical workers. The certificate is
for electrical workers and not for electrical installation work.

205. Section 166(3) of the Energy Act is proposed for anrendment by inserting the phrase
"to any penalty or" immediately after the word "liable" and inserting the word "or"
immediately after the word "majeure".

206. Recommendation -The Committee recommends that the amendment be proceeded
with.

207. Justification -The amendment clarifies the exception to the payment of penalties and
compensation for default in supplying electrical energy or damage cause by electricity
supply. A licensee shall not be liable to pay any penalty or compensation if the licensee
can attribute the fault to either third party interference to its electricity supply lines,
inevitable accident; or force majeure. The licensee shall also not be liable if the alleged
fault was so minimal that it did not materially affect the quality or value of its electrical
energy it supplied to the consumer.

208. Section 166(4) of the Energy Act is proposed for amendment by deleting the word
"six" and substituting therefor the word "eighteen" to increase the period within which
the Cabinet Secretary is to make Regulations under the Act.

209. Recommendation - The Committee recommends that the amendment be proceeded
with

210. Justification- This increases the period within which the CS is required to make
regulations under the Act. The Act co**"n."d on 28th March 2019. Regulations were
required to have been made by end of September 2019. The making of Regulations and
stakeholder consultations may have been adversely affected by the current COVID-l9
restrictions. The extension will allow adequate time for the finalization of the regulations.

Section 167(o) of the Energy Act
211. Section 167(o) of the Act is proposed foe amendment by deleting the word "electrician"

and substituting therefor the words "electrical worker"
212. Recommendation - The Committee recommends that the amendment be proceeded

with.
213. Justification -The amendment replaces the term "electrician" with the term "electrical

worker" for consistency in the Act. The Act has defined the term "electrical worker" and
used it in sections 148,149,151 and 152 of the Act and Paragraph 2 of the Fifth Schedule
to the Act.

214. Section f69(2) of the Energy Act is proposed for amendment by inserting the words
"or stolen" immediately after the word "vandalized" and by deleting the phrase "in the
attempted vandalism" and substituting therefor the word'oas".

215. Recommendation - The Committee recommends that the amendment be proceeded
with.

216. Justification - The amendment clarifies the requirement of the forfeiture of any vessel
used to transport any vandalized energy installations and infrastructure and any stolen
energy equipment or appliance.

217. Section 199(1) of the Energy Act is proposed for amendment by inserting the word
"Gazette" immediately after the phrase "by notification in the".



218. Recommendation - The Committee recommends that the amendment be proceeded

with.
219. Justification - The amendment inserts a missing word in the section and clarifies the

requirement for a county goveilrment to notify the public of any rules made under the Act
through the Gazette.

220. Section 208(1) of the Energy Act is proposed for amendment by deleting the phrase
"on the recommendation of'and substitute therefor the phrase "in consultation with".

221. Recommendation -The Committee recommends that the amendment be proceeded
with.

222. Justifrcation-The amendment obliges the Cabinet Secretary (CS) to consult with
Energy and Petroleum Regulatory Authority (EPRA) when making regulations.
Currently, the Cabinet Secretary is required to make regulations recommended to him or
her by EPRA which rnay inordinately limit the making of regulations.

5.5.1 SECOND SCHEDULE TO THE ENERGY ACT

223. Paragraph 4(l) (d) of the Schedule is proposed for amendment by deleting the words
"or Board" and substituting therefor the words'oCorporation or Agency".

224. Recommendation-The Committee recommends that the amendment be agreed with.
225. Justification -The amendment replaces the word "Board" with the words "Corporation

or Agency" for purposes of clarity. There are three Boards set out in the body of the Act.
It provides consistency.

226.Parrgraph4(1)(e)of theSchedule is proposed amendment by deleting the
words "or Board" and substituting therefor the word "Corporation or Agency".

227. Recommendation -The Committee recommends the amendment be proceeded with.
228. Justification-The amendment replaces the word "Board" with the words "Corporation

or Agency" for purposes of clarity. There are three Boards set out in the body of the Act.
It provides consistency

229.Pragraph 5(2) of the Schedule is proposed for irmendment by deleting the word
"Director General" appearing immediately after the phrase "subparagraph (1)".

230. Recommendation - The Committee recommends that the amendment be proceeded
with.

231. Justification - The amendment deletes a repeated phrase.
232. Paragraph 7(1) of the Schedule is proposed for amendment by inserting the words

"the Corporation" immediately before the phrase "or the Agency for that year".
233. Recommendation- The Committee recommends that the amendment be proceeded

with.
234. Justification -The amendment inserts a missing word.
235. Paragraph 7(2) (a) of the Schedule is proposed for amendment by inserting the words

"the Corporation" immediately after the word "Tribunal".
236. Recommendation-The Committee recommends that the amendment be proceeded with.
237. Justification - The amendment inserts a missing word.
238. Paragraph 7(3) of the Schedule is proposed for amendment by inserting the word

"Corporation "immediately after the word "Tribunal".
239. Recommendation - The Committee recommends that the amendment be proceeded

with.
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240. Justification - The amendment inserts a missing word.
241. Paragraph 7(4) of the Schedule is proposed for amendment by inserting the word ",

the Corporation" immediately after the word "Tribunal'".
242. Recommendation - The Committee recommends that the amendment be proceeded

with.
243. Justification -The amendment is for clarity of the provision.
244. Paragraph 8(1) of the Schedule is proposed for amendment by deleting the word

"Authority" appearing after the word "Tribunal" and replacing it with the word
"Corporation".

245. Recommendation - The Committee recommends that the amendment be proceeded
with.

246. Justification - The amendment is for clarity of the provision.
247 . Paragraph 8(9) of the Schedule is proposed for amendment by replacing the word

"Authority" with the word "Authority's"
248. Recommendation - The Committee recommends that the amendment be proceeded

with.
249. Justification -The amendment is for clarity of the provision.
250. Paragraph 9(1) of the Schedule is proposed for amendment by deleting the words "or

the Board" and replacing them with the words ", Corporation or Agency".
251. Recommendation -The Committee recommends that the amendment be proceeded

with.
252. Justification -The amendment will provide consistency.
253. Paragraph 9(2) of the Schedule is proposed for amendment by deleting the words "or

the Board" and replacing them with the words ", Corporation or Agency".
254. Recommendation -The Committee recommends that the amendment be proceeded

with.
255. Justification -The amendment will provide for consistency.
256. Paragraph 9(3) of the Schedule- is proposed for amendment by deleting the words "or

the Board" and replacing them with the words ", Corporation or Agency".
257. Recommendation - The Committee recommends that the amendment be proceeded

with Justification -The amendment will provide for consistency.

5.5.2 AMENDMENTS BY THE MINISTRY O['ENERGY
258. The Ministry of Energy proposed the following additional amendments to the Energy

Act,2019 for inclusion in the Bill:-

259. Section 20(1) of the Energy Act is proposed for amendment-by inserting the word

"Energy" between the-words "Consolidated" and "Fund".
260. Recommendation -The Committee recommends that the proposal be proceeded with.
261. Justification-To cure the editorial error. Under section 216(l) the Cabinet Secretary is

required to establish the Consolidated Energy Fund. The sources of funds for the

. Consolidated Energy Fund under section 216(2) include among others monetary
sanctions imposed by the Authority.

262. Section 45(l) (d) of the Energy Act be amended by deleting the words "who shall be

the Secretary to the Board"



263. Recommendation -The Committee recommends that the proposal be included in the
Bill.

264. Justification- Board secretarial duties are undertaken by the Corporation Secretary as

per oMwongozo' Code of Conduct. There should be a clear segregation between the role
of the CEO and the Company Secretary. Further, it opens up the position of CEO to other
professions instead of just the legal profession.

265. Section 49 of the Energy Act be amended by deleting the words "in consultation with
the Public Service Commission"

266. Recommendation -The Committee recommends that the proposal be included in the
Bilt.

267. Justification-The Corporation recruits its own staff without consultation with the Public
Service Commission (PSC). This has been the custom and the practice. PSC is only
involved in the recruitment for the Government ministries and departments.

268. Section 54- Title -That Section 54 of the Act be amended by including the words o'of

Kenya" to the title "Establishment of the Nuclear Power & Energy Agency'.
269. Recommendation -The Committee recommends that the proposal be included in the

Bill.
270. Justification -To bring clarity that the Agency is the one under the jurisdiction of

Kenya. The word "Kenya" in the name is to distinguish NuPEA from other agencies.
271. Section 54(1) be amended by including the words'of Kenya'to the title 'Establishment

of the Nuclear Power & Energy Agency'
272- Recommendation-The Committee recommends that the proposal be ineluded in the

Bill.
273. Justification-To bring clarity that the Agency is the one under the jurisdiction of

Kenya. The word "Kenya" in the name is to distinguish NuPEA from other agencies.
274. Section 66 of the Act be amended by deleting the words "in consultation with the Public

Service Commission".
275. Recommendation -The Committee recommends that the proposal be included in the

Bill.
276. Justification-The Agency recruits its own staff without consultation with the Public

Service Commission (PSC). This has been the custom and the practice. PSC is only
involved in the recruitment for Government ministries and departments.

277 . Section 79(2) of the Act be amended by deleting the numeral "VllI" and replace
with the numeral "VII"

278. Recommendation-The Committee recommends that the proposal be included in the
Bill.

279. Justification -To cure the editorial error. Part VII is the correct cross-reference.
280. Section f5a(2) of the Act be amended by replacing the word "metre" appearing

between the words "private" and "belonging" with the word "meter".
281. Recommendation - The Committee recommends that tlre proposal be included in the

Bill.
282. Justification -_This is to cure the editorial emor. The word "metre" is unit of

measurement. The word "meter" is a type of machine, device or instrument used for
measurement. The section refers to machine, device or instrument.

283. Section 166 of the Act be amended by deleting the word oosix" and substituting it with
the word "thirty-six" as the average period for developing new regulations and consulting
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relevant stakeholders is l8 months and its efforts had been hampered by COVID-19. The
Committee considered this proposal in its recommendation on the amendments proposed
in the Bill.

284. Section f67(1) of the Act be arnended by deleting the numeral'(l)'appearing after the
numeral "167"

285. Recommendation - The Committee recommends that the proposal be included in the
Bill.

286. Justification -The section does not have any subsequent subsections. The sections only
has paragraphs (a) to (o).It is intended to align the section with the structure of other
sections and to cure editorial error.

287. Section 167(1) of the Act is amended by inserting (p) "prescribing the penalties for
breach of the Act or conditions of the licence granted under this Act"

288. Recommendation -The Committee recommends that the proposal should not be
proceeded with.

289. Justification-The inclusion of the section would offend Article 94 of the Constitution
which vests law - making powers only in Parliament. The Constitution fuilher requires
that when Parliament delegates law-making, it must state the purpose for the delegation
and the limits applicable to the delegation. The Ministry has not defined the offences and
the penalties for which it seeks a general power to legislate. A general and vague
delegation of power may be liable to abuse and arbitrary application.

Other Headings
290. The Ministry proposed that the words "Tariffs and contracts for supply of electrical

energy and network services" appearing immediately before the provision be italicize as a
sub-title.

291. Recommendation - The Committee recommends that the proposal be included in the
Bill.

292. Justification - To cure the editorial error. The heading ought to be italicized so that it is
not construed as part of section 162. Those words as they are before section 163 are
floating.



5.5.3 ENERGY COMMITTEE'S OBSERVATIONS
293.In its consideration of the proposed amendments, the Committee observed that

a) Stakeholders submissions on proposed amendments were received on Clauses

l2(1) (e);20(1) (a); as(l) (0; 166 and 208.

b) The Ministry of Energy proposed more amendments to the Energy Act 2019 in
addition to those contained in the Statute Law ( Miscellaneous Amendments),
Bill,2020

5.5.4 ENERGY COMMITTEE'S RECOMMENDATIONS
294.Having considered the proposed amendments to the Energy Act 2019 as contained in

the Statute Law (Miscellaneous Amendments) Bill, 2020 as well as the memoranda from
the public and the Ministry of Energy and recommends that the National Assembly:

a) Approves the amendments to Sections 2; 1O(a)(ii); 12(lX e); 13(l);20(l); 20(1)
proviso; 26@);4s(l)( e); as(1)(0; a60); 6l(l); 82; 98(1)(d); 100(1Xb); t29(2);
la9(3); tlaQ); 166(3); 166(a); rc70) (o); 169(2); 199(1); and 208(1) of the

Energy Act,ZAl9 and its Second Schedule as contained in the Bill; and

b) Approves the inclusion of further amendments to Section 20(1); a5(l)(d); 49;54;
66 79(2); $aQ); 166 and 167 of the Energy Act, 2019 as contained in the

Schedule to this Report.

5.5.5 SCHEDULE OF AMENDMENTS

295. The Committee recommends that the Schedule to the Bill be amended in the proposed

amendments to the Energy Act, 2019 by inserting the following new amendments-
Provision Antendment

s.20(1), lnsert the word "Energy" immediately after the word
proviso "Consolidated".

s.a5(1)(d) Delete the words "who shall be the Secretary to the Board".

s.49 Delete the words "shall in consultation with the Public Service
Commission" appearing immediately after the word "Corporation".

s.54(l) lnsert the words "of Kenya" immediately after the word "Agency".

s.66 Delete the words "in consultation with the Public Service
Commission" appearing immediately after the word "may".

s.79(2) Delete the expression "Part VIII" appearing immediately after the
words "provisions of' and substitute therefor the expression "Part
VI[''.

s.154(2), Delete the word "metre" appearing immediately after the word
proviso "private" and substitute therefor the word "meter".

s.167 Delete the expression "(1)".

5.6 DEPARTMENTAL COMMITTEE ON TRADE. INDUSTRY AND COOPERATIVES
296. The Committee on Trade, Industry and Co-operatives proposes the following

amendment to the Statute Law (Miscellaneous Amendments) Bill, 2020, National
Assembly Bills No. 15, at the Committee Stage-
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5.6.T SCHEDULE OT AMENDMENTS
297. THAT the Schedule to the Bill be amended in the proposed amendment to the Suap

Metal Act, 2015 by deletingthe proposed amendment to section i0.

298. Justification- The Bill proposes to delete the word (inspector" and substitute it with
the words "police officer not below the rank of inspector". However, the word
'inspector" as used in the Act is not related and does not refer to a police inspector as

defined under the National Police Service Act,20ll. An inspector as defined under
section 29 (l) of the Scrap Metal Act,2015 refers to a person appointed by the Cabinet
Secretary and who has adequate training in metallurgy or a related field of study. The
proposed amendment is thus misplaced and should be deleted.



CHAPTER 6

6.T COMMITTEE RBCOMMENDATIONS
299. The Committee, having considered the Bilt clause by clause and submissions by the

various stakeholders proposes that the Statute Law (Miscellaneous Amendments)
Bill (National Assembly BilI No.l5 of 2020) be passed subject to the inclusion of the
proposed amendments as captured by the respective Departmental Committees
under Chapter 5 of the report.

Signed {\A/V nut.....[.5.. (s. 2R-oI

Hon. Muturi Kieano. M.P.

Chairperson. Denartmental Committee on Justice and Leqal Affairs
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An^hFocur< 1-
MINUTES OF THE TWENTY SEVENTH SITTING OF'THE DEPARTMENTAL
cotvttumtrp oN.lusucr axn lncal arpalRs ttul,t ox ruuRsoay torH
SEPTEMBER.2020 AT 9:00 A.M IN OAK ROOM. WINDSOR GOLF AND CLUB
HOTEL

PRESENT-
L Hon. Clement Muturi Kigano, M.P. - Chairperson
2. Hon. (Dr.) Paul Otiende Amollo, M.P - Vice Chairperson
3. Hon. John Olago Aluoch, M.P.
4. Hon. Peter Opondo Kaluma, M.P.
5. Hon. William K. Mwamkale, M.P
6. Hon. Zuleikha Hassan, M.P.
7. Hon. Robert Gichimu Githinji, M.P
8. Hon. Adan Flaji Yussuf, M.P
9. Hon. Jennifer Shamalla, M.P.
10. Hon. George G. Murugara, M.P
11. Hon. Anthony G. Kiai, M.P.
12. Hon. Japheth Mutai, M.P.
13. Hon. Anthony Oluoch, M.P.
14. Hon. John M. Wambugu, M.P.

ABSENT WITH APOLOGIES-
l. Hon. Junet Sheikh Nuh Mohamed, M.P
2. Hon. Emmanuel Wangwe, M.P.
3. Hon. Roselinda Soipan Tuya, M.P.
4. Hon. Josephine Naisula Lesuuda, M.P,
5. Hon. John Kiarie Waweru, M.P.

IN ATTENDANCE-
1. Mr. Abenayo Wasike
2. Ms. Halima Hussein

3. Mr.Denis Abisai
4. Mr. Job Owaga

MIN No.02l2020:.
Agenda was deferred.

COMMITTEE SECRETARIAT-
Senior Clerk Assistant

Second Clerk Assistant

Principal Legal Counsel

Audio Offrcer

CONFIRMATION OF MINUTES

MIN No.01/2020:- PRELTMINARIES

The meeting commenced at 9:30 a.m with a word of prayer from Chairperson and the agenda
was adopted as filed.

L



MIN No.03/2020:- REPORT ON THE STATUTE LAW
MISCELLANEOUS (AMENDMENN BILI{
NATIONAL ASSEMBLY NO.Is OF 2O2O)

The Committee considered and unanimously adopted its draft report on the Statute Law
Miscellaneous (Amendment) BiLl,2020 with the following recommendations. The adoption was
proposed by Hon. William Kamoti and seconded by Hon Anthony Kiai.

l) The Political Parties Act 20ll (No. ll of 2011)
The Conrmittee recommended that the proposed amendment to section 2a(l) of the Political
Parties Act, No.l I of 201 l, be deleted from the Bill.
Justification: the amendment would lead to reduced allocations to the Political Parties Fund
and should be rejected

2) The Kenya National Commission on Human Rights Act 20ll (No. 14 of 2011)
a) The Committee recommended that the proposed amendment to section 8 of the

Kenya National Commission on Human Rights Act 201l, No. l4 of 2011, be deleted
from the Bill.
Justification: The Committee was of the view that the Kenya National Commission
on Human Rights had a wide mandate under section 8 of the Act and there was,
therefore, no need for them to seek to perform a function bestowed on the Attorney-
General by existing law.

b) The Cornmittee further recommended that the proposed amendment to section
I l(14) of the Kenya National Commission on Human Rights Act 2011, No. 14 of
201 l, be deleted from the Bill,
Justification: The Committee was of the view that the proposal to remove Public
Service Commissioll was not justifiable since the Commission has the mandate to
promote the values and principles of public service under Article 232 of the
Constitution

3) The Kenya Law Reform Commission Act, 2013 (No. 19 of 20f3)
a) The Committee recomrnended the proposed amendment be amended to read as

follows:
Section 8(1)(b): Delete and substitute therefor the following new paragraph-"(b)
One member appointed by the Attorney-General through a competitive process"
Justification: The Committee was of the view the amendment will reduce the
number of members the Attorney-General was to appoint competitively from two
to one since the current voting members of the Kenya Law Reform Commission
are six and they need to be reduced to five for effective decision making, in case
of a tie during the voting process.

b) Proposed amendment to section 8(1)(c) : Delete and substitute therefor the
following new paragraph- " (c) a representative of the Law Society qf Kenya"



Justification: The Committee noted that it was important for the provision to
clarify that the representative of the Law Society of Kenya should be an advocate
of the High Court of Kenya to avoid the possibility of an unqualified person being
appointed to represent the society in the Commission.

c) Proposed amendment to section 8(3): Delete and substitute therefore the
following new sub-section- " (j) the representatives of the Attorney-General, the
Director of Public Prosecutions and the Chief Justice, respecttvely shall be ex
oficio members of the Commission"

Justification: The amendment sought to clariff that the public officers appointed as

members of the Commission under those provisions are the ones being designated as

ex officio members.

4) The Court of Appeal (Organization and Administration) Act,2015 (No.28 of 2015)
The Committee recommended that the proposed amendments to section 26 (l) of the of the

Court of Appeal (Organization and Administration) Act, 2015, be deleted from the Bill.

Justification: The Committee observed that the proposed amendment sought increase the
duration during which the Judges serving in the Court of Appeal shall be in statutory recess

in addition to their normal leave days. The Committee was of the view that increasing the
duration of the Court recess will lead to increased case backlog in the judiciary leading to
additional costs to litigants and other stakehotders in the law and justice sector.

MIN No. 04/2020: REPORT ON IMPEACHMENT PROCEDURE BIL(SENATE
BILL NO.ls).2018

The Committee considered and unanimously adopted its draft report on the Impeachment
Procedure Bill (Senate Bill No. l5 of 2018) with the following recommendations. The adoption
was proposed by Hon. Adan Haji and seconded by Hon Otiende Amollo

1) Clauses 4, 9 and 14 of the Bill be amended

(a) by deleting sub-clause (3);
(b) in sub-clause (4) by inserting the word "immediately" after the word "shall";
(c) by deleting sub-clause (5) and substituting therefor the following new sub-clause-

(5) The Speaker shall examine and confirm that the proposed motion-

(i) specifies the grounds and particulars upon which the proposed motion is
made;

(ii) is signed by the Member; and
(iii)Is signed by at least a third of all the Members of the National Assembly.
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(d) bV inserting the following new sub-clause immediately after the proposed new
sub-clause (5)-(6) If the Speaker is satisfied that the proposed motion-

(i) complies with sub-section (5),. the Speaker shall approve the
motion and inform the Member within three days; or

(ii) Does not comply with sub-section (5), the Speaker shall refuse to
approve the motion and inform the Member within three days
giving reasons for the refusal.

(e) By renumbering the other sub-clauses accordingly.

2) The Bill be amended by deleting Clause 2l and substituting therefor the following new
Clause-

Introduct ion of mot ions 21. Where avote in the Senate under section lgfails to result in
the removal of a Governor, the Senate shall not hear any motion
for the removal of the Governor until after the expiry of a pertod
of at least six months from the date of the vote in the Senate.

3) The Bill be amended by deleting Clause 22 and substituting therefor the following new
Clause-

Vacancies
under the Act

aristng 22. A vacancy in the ffice of the President, Deputy President,
Cabinet Secretary, Governor or Deputy Governor arising under this
Act shall be filled as providedfor in the Constitution or this Act.

4) The Bill be amended by deleting Part V-Procedure for Removal from Office of a County
Executive Committee Member (Clauses 27,28 And 29)

MIN No. 05/2020: ANY OTHER BUSINESS
No matter arose

MIN No.06/2020: ADJOURNMENT

There being no

at 2.30 p.m.
business to transact, the meeting was adjourned at l:00 p.m.Next Meeting

Signed

Date..
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IC.' KIINYA MEI\{ORANDUIVI OFVIEIVS ON TI.ID S'TATUTD LAW
(Mrsc IILLANEOUS AIvIENDI\'I ENTS) I}ILL, ?O2O pC - 5 vS-ir Lk

1. BACKGROUND

The Kenyan Section of the Intcrnational Commission of Jurists (lCJ Kenya) Presents this Memorandum of
views on the Statute Law (Miscetlaneous Amendments) Bill, 7020 to the National Asscmbly in respect of
select laws that touch on principlcs of good governance, accountability and rule of law. ICJ Kcnya's mission

is to promotc human rights, justicc and democracy in Kenya and around Africa through the application of
legal expertise and international bcst practice.

This memorandum analyses select proposed amendrnents in the Bilt against the backdrop of thc Constitution

of Kenya 2010, international human rights standards and principles. In our analysis, we werc guided furthcr

by the judicial pronouncement delivered on the 27th September 2019 in the Civil Appeal No.96 of 20141

case that reiterated that the intentions of any statute law miscellaneous atnendrnents are "to correct

anomalies, inconsistencies and outdated tcrminologies or errors which are minor and non-controversial"'

The overriding guiding principle we rely on as restated by the Court of Appeal is that "the amcndments do

not create, definc, regulate or confcr any powers to any parties, for if thcy did, they would not be said to bc

minor or inconsequential"

It is on this basis that we present thc following observations and recommendations;

2. THE MATRD(

I Lav Soctaty ol Kcnya v Auortrcy Gencrul & 2 othts [2019J cKLR NA Oi{AL ASSE]l(BLY
NATIONAL ASSEIVBLY

[qH,CHfiVHE
07 JUL 2020

EeE!lvitE

CLEI?K'S OI,-FICE
SENIOB DEPUry CLEBK

LEGISLATIVE & PROCEDURAL SEBVICES

P 0. Box 41842 - 00100, NA|ROB|

t C i JriL 2ll;i!

RecommendationsProposed
Amendment

Reasons/RationaleLcgislation

ICJ Kenya welcomes this
arnendmcnt. The scction
seeks to incorporate the
Dircctor of Public
Prosecutions to thc
steering cotnmittee of
Counter Trafficking in
Persons Advisory
Committce. The
Committee advises the
Minister on inter-agencY
activities aimed at
combatine trafftckine and

Counter-Trafficking in
Persons Act

JUL 2O2O

il:i:.ll'r'i iili l:l.rr:'i i J

.,..it'tr1i.,.,,.....,...,

rt

' ! tr' .'.

Scction l9(2)

P 418et2 NAIROBI



a

the implementation of
preventive, protective and
rchabilitative programmes
for trafficked persons. The
office of the oDPP is

therefore a key stakeholder
The Kenya National
Commission on Human
Rights Act

Section 8 ICJ Kenya wclcomes this
amendmcnt. The
introduction of the clause
seeks to create and add the
responsibility of
Commission to advise the
state on the ratification of
and accession to
international and human
rights principles, This
broadens the Commission's
mandate to ensure the
compliance human rights
standards with relevant
instruments, a function that
was not spclt out but
imptied in the function of
the Commission.

Section 7 ICJ Kenya welcomes this
amendmcnt. The section
seeks to reduce the
qualifications of legal
researchers from two years
to one year. This will
allow for more persons to
apply for the position and
enhance human resource in
the iudiciarv.

/re Judicial Service Act

This is a wclcome
amendment, The
amendment proscribes time
limit of prosecution of anti-
corruption cases frorn date

of filing for a maximum
period of2 years. From
practice, the prosecution
of anticorruption cases has

taken far too long in the
court cases raising public
concem

The Anti-Corruption and
Econornic Crimes Act

Section 4(4)

2



will on combating

corruption.

Section 62 ICJ Kcnya docs not support
this amendrnent. It
proposes that where a case

concerning a public officer
is not consluded within the

proscribe 2 year time limit,
public officer my apply to
trial court for reinstatement

Wc would recommcnd
that the proposed

amendment to s.62 is

not adopted. The
rationale for providing a

time limit for trial of
cases is rcasonable and

therefore all parties must

adhere to the timelincs.
Othcrwise the intended

cure of delays in
prosecution of cascs will
be circumvented. A
public officer who has

becn clurged with
economic crimes cannot

makc an application for
reinstatement if the

matter is pending in
court. In our considered
view, this would go

against public
expectation, public
policy and intcrnational
best practices in
particular, in the event
thc officcr convicted.

Section 64 ICJ Kenya welcomes this

provision as it sceks to
confer the EACC with right
to apply to bar a public
officer, under investi gation

or charged from being
appointed to public offrcor

This amcndment is

welcome and is in
tandem with the

constitutional provisions

on Lcadership and

Integrity Aqt as wcll as

dec,ision of the court in

the case of Moses
Kasaine Lenolkulal v

Director o/ Public
Prosecutions l20l9l
eKLR2.

' Criminal Rcvision No. 25 of 2019

3



9

ICJ Kenya welcomes the

amendrnent for additional
recovery of proceeds of
crime located outside
Kenya.

This provision would be in
tandem and rcinforce the
provisions contained in the
Mutual Legal Assistance
law and public policy to
recover proceeds of
economic crime

The Ethics and Anti-
Corruption Commission Act

Section
r l(txj)

Section l24' This section proscribes a

period which the EACC
can scrutinize self-
deslaration forms within 7

days to parliament or panel

constituted to short list

Wc welcomc this provision
as it is intended to cure any
gaps in the appointment
process. It will also
strength the

implementation of the

letter and spirit of the
constitutional imperati ves

on leadership and integrity.

The Loadership and
Integrity Act

Section l9(6) The section providcs for
offence offailurc to declare

holding of a foreign bank
account or approved
statcment of accounts.

Section 40 This additional provision
provides for thc
opportunily to challenge
the assumption of office of
a public oflicer for failing
to sign specific officers
Leadership and Integrity
Code.

We welcorne both
provisions as they seek
to strengthen the
irnplementation of the

Act and cure subsisting
enforcement loopholes.

The Public Office Ethic Act Section 3 ICJ Kenya welcomes this
amendmcnt. The section

4



seeks to advance the ethics
ofpublic officers by
providing for a Code of
Conductand Ethics for
public officers and
requiring financial
declarations from certain
public officers, among
others.

The amendments seck to
clarify the responsible
commissions public
officers in accordance with
the Act.

It has proposed additional
bodies suoh as the
committee of thc Sanate
and County Assembly
Committee to deal with the
public officers in tlre
counties, County Public
Service Board, the Board
of Directors of the Central
Bank of Kenya and the
Comm ission for University
Edusation.

The Court ofAppeal
(organization &
Administration) Act, 20 I 5

Section 26 The section proposes to
give effect to Articlc 164
(l) (a) and (b) ofthe
Constitution; and provides
for the organization and

administration of the Court
of Appeal.

It proposes to amend to
provide for the vacation
dates of the courts to
harmonize them with those
applying in other superior
courts.

We contend that
vacation is important in
Judicial officers' lives.
Working for long hours
and handling more than

30 cases in a day
overburdens Judges. In
the absence of sufficient
breaks, they will suffer a

bumout, Also, many
judges still use the
breaks to write
judgmens that are
pending and also catch '

up on research, which is
essential for thern to
maintain the quality of
iustice.

5



The Political Parties Act Scction 24 (l) ICJ Kenya welcomcs this

amendment. The session

provides for the

registration, regulation and

fund ing of political parties,

among othcrs.

The amendment clarifltes

the amount of money
payable by Governmcnt
into the Political Parties

Fund. The pcrcentage of
the money remains at not
lcss than 03% National
Government Rcvenuc.

&ction 8 (t) Kenya welcomes this
amcndment. The section
provides for procedures for
parliamentary approval of
constitutional and statutory

appointments.

The proposed amendmcnts

seek to increasc thc period
during which a House of
Parliament shall considcr a
nomination aod table its
repor( from 14 to 28 days.

The period for
considcration of
nominations and tabling of
reports has becn extended

to give thc rclevant
committce sufficient time
to determine the suitability
ofany candidato beforc
they're appoitrted to the

office to which they havo
bccn nominated.

Public Appointment
(Parl iamentary Approval)
Act, 20I l.

6



I0vwqp+ ry

ll Viii

CLER.l('S OFFJ C}D

_E-,fl[YnNJUI_& I0,
P. O. Box 4tB+2, , [,.]/rlt]O[:?l

ADVOCATES
Suraj Plaza, Sth Floor, Suite 501, Limuru Rd, P.O. Box 50842-00100 Nalrobi. kevln@ekinvaniuladvocates'co'ke: +254716028457

In the matter of consiiletationby National Assembly:'

The Statate Law(Miscellaneous Awmdmentd Bill(National Assembly Bill No. 75 of 2020)

TO: MICHAEL R. SIALAI, EBS.

t\)b (pt rtS
CLERK OF THE NATIONAL ASSEMBLY.

'ZteBug JoA'
FROM: W. KEVIN MICHUKI

flfh'' .-

lR fri I-f
Li:-r t1..2 l-::

I-u, ,,,
l__.

I

I
I
!

!
I
I

I
I
t

I

llill i
I

,4"epvocers oF THE HrG .t \l 
)-te-a r+

?FL rs2't9t'c r-hfl-
L5I(2020/03066

DATE: ZND;ULY, ZOZO.

g.B 1a-t t: A

\N 'tro6\
/+'

tLo9u v\l,q' )!
o

INTRODUCTION:

The subject legislation was published on 5* I,-e 2020 and after its first reading the Clerk of the

National Assembly published notification seeking submissions on the intended legislative

impact of the intended amendments.

SUBMISSIONS:

a. THE STATISTICS AcT. 2OO5: DC - I={ rW T+U.: C C]

The proposed amendment seeks to grant the EFEauidat\i

account of its inaccuracy notwithstanding his dtfte$Sftif,s4El?) to

tl7 .luL 2020
ascertain accuracy of all data before disseminating it.

SElr!t(-rll ifi!



I submit that the oversight afforded by the enactment wiII be lost if the Director Genetal

is granted leave to disseminate and recall data at will give that some of the data has

huge ratifications on the revenue allocation,

I recommend that the arnendment proposed be expunged from the Bill given the

concerns raised.

b. THE INVESTMENT AND FINANCIAL ANALYSTS ACT, 2015: O C - .E V PN- C IJ

The proposed amendment of Section 18(1Xe) shall have the effect of bringing into the

purview of the Secretary of the Registration Committee private firms whose objects

include investing. The amendments will lead to all private firms that have may have an

investment object being registered by the Secretary and their proprietors disdosed.

Further, proposed amendments to Section 32 and 34 of the Act will cause additional

expenditure of public fr:nds contrary to the objects of the Bill.

I submit that the amendments in question should be re-examined given the far reaching

ramifications of enacting them and given that the Country is currently enacting austerity

measures.

C. THE PUBLIC PROCUREMENT AND ASSETS DISPOSAL ACT,2015: D C - F N] AN'JCG-

The proposed amendment of Section 82 of the Act allowing for the correction, revision,

adjustment or amendment of tender sums after the opening when it comes to direct

procuremen! competitive negotiations and framework consulting is a recipe for disaster

and unwarranted given the lack of competitive bidding that draracterizes this three

forms of procurement.

The Proposed amendment to Section 85 seeking to exempt framework contracting from

meeting the basic criteria for assessing what constitutes a successful tender is untenable

as it creates a situation t}at is ripe for circumvention to meet nefarious ends,like

corruption and abuse of office, since it grants the procurement officers turfettered

discretion to choose a tendered o( their choice notwithstanding their failure to meet

basis requirements.

I recommend that the proposed amendments be iettisoned as they seek to create

loopholes to public proouement, prevent oversight and will likety lead to increased



e

d. THE EMPLOYMENT ACT.2007: 0 C - L- Ar:(aeL'{L

The proposed amendments to section 2 of the Act seek to remove key definitions in the

employment and labour relations sector in a vacuum are untenable and their own effect

would be to muddle this important area of law.

The proposed amendment to Section 31 is also uncalled for as it removes an altemative

that was available to employees and employers and seeks to forcibly mrol them into the

National Housing Development Furd. This amendment violates employee rights to

choose how they enjoy their right to property as stipulated by Article 40 of the

Constitution. Further, it creates limbo as employees are not instandy granted loans from
the Ftrnd yet they are expected to forego their rent allowance, whidr shall be paid into

the Fund. The amendment is not clearly though through.

I submit that the proposed amendment should be reconsidered and the rights of

employees to choose whether to rent or join the Housing Fund upheld. To do otherwise

would cause unimaginable damage to the livelihoods of employees,

THE FILM AND STAGE PLAYS ACT: D C . I. LT

The proposed amendment of the long title of the Act has the effect of varying its objects

and puqposes in a very substantial marmer. Sudr an amendment cannot be passed under

the guise of a miscellaneous bill.

Further, the related amendments to the act are also of sudr nature as to fundamentally

change the purpose of the Act.

The proposed dranges should be the subject of a substantive bill.

We submit that raft of changes proposed be dispensed with to (orm the basis of a

substantive amendmentbill given the enormity of the dranges.

f. THE SCRAP METAL ACT. 2015: 13 C- A /Z K{T &

The proposed amendment to section 30(1) seeks to donate the power of carrying out
inspections to police officers contrary to the express provisions of the Act which defines

an irupector urtder Section 29 as inter alia an officer with knowledge in metallurry

appointed by the Cabinet Secretary.



I submit he proposed amendment should be reconsidered as it will only lead to the

enforcement of an illegality.

g. THE-ENERGY ACT.2019: D C - hJ Ql-c\ul

The proposed amendment to section 20(1)(a) will occasion additional expenditure of

public funds as it seeks to increase the amount levied. Further, it seeks to limit oversight

of this additional expenditure by exempting the increased levies from being paid into

the consolidated fr:nd.

The proposed amendment to seclion 156 seeks to absolve a licensee of liability for failure

and defect in electricity supply contrary to the express purPose oI the Act to regulate

electricity distributors.

The proposed amendment to section 208 with regards to the role of the Board and

Cabinet Secretary in the making of regulations r:nder the Act is liable to abuse as what

constitutes consultation is not defined. As enacted the provision seems to adequately

stipulate the roles of the respective parties,

I recommend that the proposed amendment to section 20(1Xa) which shall increase

expenditure should be jeftisoned as it will only lead to further financial strain on an

already financial depressed citizenry. The amendment seeking to absolve licensees from

liability is also untenable as it limits any recourse that may be available to consumers.

h. THE RECORDS DISPOSAL ACT. 19 C - T U 51 t C $]

The proposed amendment to section 2(1) should also include the Environment and Land

Court whidr is also a court of equal stature with the High Court.

I recommend that the amendment be revised to include the Environment and Land

Court.

cRIMINAL PRoCEDURE CODE: QC _ J V S-1T CC{

The proposed amendmsrt to Section 89(2) of the Act is unwarranted and further seeks

to entrench the role of public prosecutors in the criminal justice system. The section as

set out caters to informal complaints bv lav persons and there is no reason public



prosecutors should be elevated when they have the authority to bring formal charges

before the Magistrate.

The proposed amendments to delete sections 184 and 185 are untenable as they seek to

relnove the power granted to the Court to convict for altemative offences urder the

Sexual Offences Act where the charges of rape and defilement are charged and not

proved. These amendments will simply engender sexual violence.

Further, propose amendment to Section 185 as follows:

186. Charge of defiIement.

Where a person is charged of the offence of defilement and the court is of the

opinion that he is not guilty of that offence but that he is guilty of an offence

under the Sexual Offeilces Act, he may be convicted of the offence although not
charged with it."

I submit that subject to our recommendation above the ammdments to sections 36A (7),

89(2),784 and 185 of the Act be rethought and possibly abandoned.

j. THE ANTI-CORRUPTION AND ECONOMIC CRIMES ACT. 2003r o ( - 5 t"'-s'Tt c ['<-

The proposed amendment to Section 4(4) seeks to curtail the court's powers to conkol
its processes and is liable for abuse by accused persons. Further, the proposed

amendment is antithetical to the amendment proposed to Section 62.

I submit that the amendment to section  ( ) is immediately abandoned as it will clearly
hamper the war against corruption.

K. THE WITNESS PROTECTION ACT,2015: OC - 5"' S-f t C C--'

The amendment to Section 3](4) seeks to have oversight of the Agency's funds removed

which has the potential to increase the expenditure of the public.

The proposed amendment to sectioh 3K(2) is welcome but I propose its altered to
include the words 2003 appearing before the phrase to be replaced.



CONCLUSION:

We urge your esteemed office to pass our submissions on the proposed legislation to the

relevant committees. Further, I would like to critique the continued use of miscellaneous

amendment bills to enact substantive changes to legislation. We point to the egregious attempts

to so fundamentally amend Ttre Film and Stage Plays Act tfuough a miscellaneous amendment

as a clear example of this blatant disregard for legislative norru.

Further, the submission by the Leader of the Majority that the amendments in question would
not impact expenditure is dear$ disingenuous in light of the foregoing submissions and calls

into question the Office's adherence to the responsibilities of leadership enumerated under

Article 72 of the Constitution.

W,KEWNMIcIilIKI

ADVOCATE OF THE HIGH COI,JRT OF KENYA.

LSK/2020/03066.
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UUITNESS PROTECTION AGENCY

Telephone: (O2O) 7121337 /8, O77 O9O92O7

Hotline: 07 11222441, 07 25222442
Toll Free No: 0800720460
Email' info@wpa.eo.ke: director@woa.qo.ke
When replying please quote

Liaison Office - Milimani Law Courts

4th Floor, Room No. 413

P.O. Box 28801 GPO

NAIROB|,00100
KENYA

Ref: WPA/A DM/AWA/003 lBE Date: 2na July 2020

The Clerk of the National Assembly

P.O. Box 41842-OO1OO

NAIROBI

Email : clerk@ parliament.go.ke

RE: STATUTE LAW (MISCELLANEOUS AMENDMENT) BILL, 2O2o

We refer to the above matter.

The Agency has reviewed the Bill that was published on 5th June, 2O2O, and proposes

the following changes to the proposed amendments to Section 3 of the Public Officers

Ethics Act, 2003 for your kind consideration.

lnclude a new subsection immediately after the proposed sub section 16 in the
following terms; (17). The Witnes Protection Advisory Board established under the
Wtness Protection Act, 2006 shall be the responsible commission for the Staff of the
V(fitness Protedion Agenry established under that Act.

The amendment to Section 3 as proposed in the Bill, will omit the provisions of Section

3(9A). Section 3(9A) was intended to provide an express statutory provision
reinforcing the Witness Protection Advisory Board as the responsible commission for
Witness Protection staff. This was intended to enable the Agency fully implement and

comply with Part lV of the Public Officer Ethics Act in accordance with the provisions
of the Witness Protection Act 2006 and the already established Witness Protection
Agency Procedures for the Administration of Part lV gazzetted vide Legal Notice No.
6 of 2019, without constraining the practice of witness protection.

, itLl



We thank you for your continued cooperation and support

Yours Sincerely,

Alice Ondieki (Mrs.)

DIRECTOR /CHI EF EXECUTIVE
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ORPP

'felegrhone: -f254(0)204022000

Emril: reqist,ar@ororr.or.ke
Website: rvlrrv.orpp.or.kc
Whcn rcplying ;:lease quote

Republic of Kenya

l,iorr l'luuc, lrt Floor
Otl'Waiynki Wo1
P.O Box I 13 l-006U6
Snrit ('urlrc, Nairobi.

TO: THE CLERK OF THE NATIONAL ASSEMBLY
MAIN PARLIAMENT BUlLDING
NAIROBI

lliltrltinpa ]\tna tlt ptrED ENCE Trl TUtr DDTTD AII[trNNNitrNTTNTHtr DAI ITINAI OAPTItrC ANT

2011 AS CONTAINED lN STATUTE LAW ffiISCELLANEOUS AMENDMENTS)(NOz) B|LL, 2020

INTRODUCTION
This is in reference to the proposals towards the amendment to Section 2a$ @) of the Political Parties

Act, 2011 and the Justificalion thereunder, The Bill proposes an amendment of that Section to read:

'Such funds not belng less than zero poinl three per cent of the National Government sharable
revenue net of mandatory and no.discretionary expenditure of the Government'

Currently the Section Provide as follows;

'Such funds not belng /ess fhan zero point three per cent of the revenue, collected by the national
government as may be provided hy Parliament'

The Ofiice of Registrar of Political Parties is established under the Political Parties Act 2011 with the

mandate and responslbility to administer the baid Fund. Upon reading the proposal and the justification

there under the office would like to note that the Political Parties Fund is established under the Act pursuant

to Article 92(f) of the Constitution which mandates Parliament to enact legislation to provide for the

establishment and management of a Political Parties Fund. This is the basis on which the Act establishes

the fund and further outlines its sources and purposes therein.

It is our submission that;

a. The importance of this fund ln the promotion and compatible with democracy cannot be

overemphasized and that is the reason Parliament in its wisdom enacted Section 24(1)(a) as ltis
currently to provide that such fund shall be from the revenue collected direotly by the national

government as may be provided by Parliament but not on the sharable revenue net of mandatory

and discietionary expenditure of the Government and cannot be categorlzed under net sharable.

0lt](ll 0F TIIIi RIIGIS'IRAR
ot" I'oLt'l Ic,tL P.rIl'I'IE

llPage



b, ln response to the justification to amend the Section on the basis to have it clarify the amount of
money payable by the government into the fund we humbly submit that The lntended Bill proposal

shall not clarify the amount of money payable by Goveinment into the Political Parties Funds as
suggested in the Memorandum of Objections and Reason. With such proposal there shall
significantly uncertainty of the amount a Political Parties shall receive and a possibitity of the fund
being depleted, This shall lead to difficulty in planning by the parties themselves in line with their
work plans.

c, The amendment shall in itself defeat the fundamental intention and purpose of the funds as
outlined in Section 26 of the Political Parties Act, 2011 and Art. 92 of the Constitution of Kenya
which includes promoting lhe representation in parliament and in county assemblies of women,
PWDs, youth, ethnic and other minorities and marginalized communities as il shall conskain the

democratic space,

d. The proposal therein intends to amend a substantive provision of the Act in respect to the
allocation and purpose of the Political Parties Fund that ought not to be through a miscellaneous
Amendment as it merits the publication of separate Bills and not consolidation into one omnibus
Biil.

e. lt is important to note that Attorney General has provided a legal advisory to the National Treasury
and Parliament on the issue whether it was discretionary to allocate, appropriate and disburse the
Political Parties Funds for purposes of disbursement to the eliglble Political Parties. According to
the Attorney General, ilis mandatory in terms of the spirit and letter of the Act, meaning it is not in
compliance with the Constitution. ln a multiparty democratic state the political parties fund is within
the category of mandatory and non- discretionary expenditure of the Government.

f, ln addition to the above, the issue of the allocation of the said fund was canvassed clearly in the
case of Orange Democratic Movement (ODM) v Nationat Treasury & 5 others [2017] eKLR
where the High court made the following pronouncements and clarification;

'The Justification that there are competinginferests for national revenue does nof hold any water
as fhe makers of the Political Parties Act and who are the members of Partiament and the potitical

Parties were and are still alive to that fact. Ihere rs no demonstration by the Parliamenf that lt was
unable to allocate/appropriate 0.30/o of the total revenue received for the years in question because
of competing inferesfs or the national government revenue, or that the allocation would have
adversely affected the effective functioning of the government as a whole due to sustain ability'.

ln conclusion, we associate ourselves with the following words of R.E Aburili J. when the Honourable
Judge observed the following on the importance of funding political parties and why it is in the law;

^loliticalparties perform inporlant functions without which represenlative democracy could nol exist.
They offer alternative policies from which voters chose at elections, organize campaigns to mobitize
voters and field candidates for public offrce. Political Parties may be unpopular with technocrats but

2lPage



there is absolutely no better alternative way of organizing for democracy which ls guaranteed by the
Constitution and therefore the will of the people of Kenya,

Political Pafties constitute engines of democratic politicalsysfamq for they encourage and enhance
competition between societalgroups and interests, They are in my view, the only effective mechanism
by which ordinary people 'wanjiku' can have any meaningful engagement at a personal levelwith the
body politic.

Thus, representative democracy cannot function effectively without strong and healthy potitical parlies.
And democracy, it must be remembered, ls one of the nalional values and principles of govemance
espoused in Afticle 10 of the Constitution. lt is for that reason that Part 3 of the Chapter seven of
tle .9onstltution of Kenva, 2010 is dedlcaLed to political oarties and under Aiiiti iiln ihireof,
Pa=rllaryqnt,is mandated to enact leqlslation to provide for the establish,m;nt and manasement
gf Political Parties Fund. And the National Assembty has that very important role of not only
legislating and having oversight role over all other nationalsfate organs and institutiong buf a/so the
role of determining the allocation of national revenue between the levels of government, and also the
appropriation of funds for expenditure by the national government and other national state organs.

,s

much co.

Political Paiies, therefore, should not be starued of that much needed revenue which accrues to them
by fiat of the Constitution and its implementing legistation.'

This Office humbly urge lhe house and lhe relevant Committee to put into consideration the issue above
before amending such a substantive provision of the Act,

M4
Ann N. Nderitu, MBS
Reqistrar of Political Parties

3lPage
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