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1.0 CHAIRMAN'S FOREWORD

The Public Investments Committee is established pursuant to Standing Order No. 206 and is

responsible for the exaurinatior"r of tl-re working of public investments.

Committee Mandate

The Committee is mandated to: -

(a) Examine the repor-ts and accounts of the public investtnents;

(b) Examine the reports, if any, of the Auditor-General on the public investment;

(c) Examine, in the context of the autonomy and efficiency of the public investments,

whether the affairs of the public investtnents, are being managed in accordance with

sound financial or business principles and prudent commercial practices.

The procedurc of a Select Cornmittee ancl other related tnatters thereto is covered under Standing

Order No. 173-203. The Committee has powers, under Article 125 of the Constittttion, National

Assernbly Powers and Privileges Act (Cap. 6), the State Corporations Act (Cap. 446) and the

Public Audit Act, 2003, to surnmon witnesses, examine them on oath and receive evidence.

Committee MembershiP

The Cornrnittee comprises the following Members: -

l. Hon. Adan Wehliye Keynau, CBS, MP - Chairpcrson

2. Hon. Anthony Kimani lchung'wah, MP - Vice Chairperson

3. Hou. Francis Mwanzia Nyenze, ECH, MP

4. Hon. (Dr.) Oburu Oginga, MGH, MP

5. Hon. (CPA) Thornas Ludindi Mwadeghu, CBS, MP

6. Hon. Adan Mohammed Nooru, MP

7. Hon. Franklin Mithika Linturi, MP

8. Hon. Wafula WamunYinYi, MP

9. Hon. Elias Bare Shill, MP

10. Hon. Satumy Silas Kolneu Mwaita, MP

11. Hon. (Dr.) Paul Otuoma Nyongesa, EGH, MP

12. Hon. John Olago Alr"roch, MP

13. Hon. (Er-rg.) John Kiragu, MP

14. Hon. Dorcas Kedogo, MP

15. Hon. Abdullswamad Sheriff Nassir, MP

16. Hon. Beatrice Nkatha Nyaga, HSC, MP

17. Hon. Bcrnard Munywoki Kitungi, MP
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18. Hon. (Dr.) Chrisanthus Wamalwa Wakhungr"r, CBS, MP

19. Hon. Cornelly Serern, MP

20. IJorr. Errg. Stephen Ngare, MP

21. FIon. Irungu Kang'ata, MP

22. [-lon. Johana Kipyegon Ng'eno, MP

23. Hon. John Muchiri Nyaga, MP

24. Hon. John Ogutu Ornondi, MP

25. Hon. Korei Ole Lemein, MP

26. Hon. Mary Sally Keraa, MP

27. Hotr. Onesmus Muthorni Njuki, MP

Committee Sccretariat

The Committec Secretariat is comprised of thc following officers: -

1. Ms. Susan Maritirn - First Clerk Assistant

2. Mr. Philip Lekarkar - Third Clcrk Assistant

3. Mr. Mohatned Boru - Third Clerk Assistant

4. Ms. Clarah Kirncli - Legal Counsel II

5. Mr. Charles Atar.nba - Research Officer III

Justification for thc Inquiry

This Special Report was prepal'ed pursuant to Standing Order No. 206 which mandates the

Public Investments Committee to "examine, iu the context of the autonomy and efficier-rcy of the

public investments, whether the affairs of the public investments, arc being managed in

accordance with sound financial or business ltrinciples and prudent commercial practices."

The rnain objective of the Inquiry was to establish whether or not the National Social Security

Fund managed the following capital projects in accordance with sound business prirtciplcs,

prr.rdent commercial practiccs and public procurelneut laws:

i. Ylazina Trade Centre Office'l-owersl

ii. Joint Venture Property Development on Kenyatta Avetrue in Nairobi CBD and Mavoko

Sub-County in Machakos Couuty.

In preparation of tl-re Report, the Cornrlrittee hearcl and received both oral and writtcn evidencc

from various witnesses, as indicated in Scction 2.0 of this Report.

Acknowledgement

The Comn'rittee wishes to record its apprcciation to the Office of the Speakerand the Clerk of thc

National Assembly for facilitating the work of thc Courtnittec in fulfiln-rent of its mandate. The
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Committee is also grateful to all the witnesses who appeared and adduced evidence before it.

Further, the Cornmittee is grateful to the staff of the Office of tl're Auditor-General, the

Inspectorate of State Corporations and the National Treasury for thc services they rendered to the

Committee. It is their cornrnitment and dedication to duty that rnade the production of this Report

possible.

On behalf of tl"re Members of the Public Investments Committce, I beg to table the Special

Report on the Cornpletion of NSSF Hazina Trade Centre Office Towers and Implementation of

Proposed Joint Venture Property Development in Mavoko Sub County and Kenyatta Avenue in

Nairobi CBD, pursuant to Standing Order 199.
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2.OEXECUTIVE SUMMARY

The main objective of the Inquiry was to establish whether or not the irrrplcnrcntatiott of l{azina

Trade Centre Officc Towcrs and Proposed.loint Venture Propcrty Devclopment in Mavoko Sub

County and Kenyatta Avcnuc in the Nairobi CBD werc managed in accordance with sound

business principles, 1;rudent commcrcial practices and pr"rblic procllrcmcnt laws.

The Committee hcld sevcral sittings in which it closcly received and exatniucd evidence frorn the

following witnesses: -

(i) Amlt. Ilctychelle Oruanto .fornter /g. Cabinet Secrelary, Ministry o.f' l,abour, Socicrl

Securi ty and Servi ces,'

(ii ) I-[on. Kaztutgu Kuntbi- Former Cabinet Secretarl', Ministr-1t o.f'Labour, Social Securily

and Services,'

Mr. Ali Noor Isntuil -.fttrmer Principul Secretarlt, MLSSS;

Mr. Alex Kaxtngo,.fonner NS^S1' Managing Truslee,'

Mr. Tom Odongo,.fbrmer N.l'.Sf Manttgirtg Trustee;

Mr. Ri c h cr rd Lo tt g' cr l, .fb r me r N.51Sf M u n ct gi n g Tr u :; I e e :

Current N.t5'/i Managentenl lecl by Dr Anlhony Omcrilm,a, Acling MunttgirtgTntslee,'

[-lon. Daniel Ndantltulci - currenlN.S.l'f Bocrrcl of Tntstee Cltairrnan,'

Mr. Adan Daud Mohammecl -.former NSST/ Iloard o.f'Trustee Chairrnun;

Mr. Francis Atwoli - N.S'.tf Truslee;

Mr. Scrlmunn Ilomeecl - Parlner, Salmtrnn Mrulttt

l-[azittcL Proiecl Consullanl.s; Mr'. Pettriclc Tana Mutis.t'o, ]irtg' l)uvitl Magantlu anc{ Mr'

.lante"^ Ki.sa,'

Mr. Maurice.lunur -- Director Generul, Public Procuremenl llegulalory Aulhority,'

llazina Trude Centre O.t'fice Tov,ers Projecl Bicldcrs: Cantcnters Ltd., IlUIIECO Lttl., N.K

Brolhers Ltd., China Wu Yi Co. l,td., Parltul Siyapi Construction Co. Ltcl.;

Chino .liuttgxi Ltd. Contrtu:lor", l'lctzittcr Tracle Centre Of/ice Tou,er.s Pro.f ecl;

Mr. Atul Shuh - Nukumutt l.loldings Ltd.;

Nairobi Coun Iy Gorternntenl,'

Pro/. Geo/frey Wahungu - l)irector-Generul, NEMI;

(iii)

(iv)

(r)

(vi)

(vii)

(viii)

(ix)

(t
(xi)

(xii)

(xiii)

(xiv)

(xr)

(xvi)

(xvii)

(xviii)
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(xix) Aclventis Inhouse Ltd. - Consultunt .fbr Mawtko antl Kenyalta Averute Joint Venture

Prrlecls; antl

(xx) Siruthydro Tianjin l.td. untl llevero./' Cctnsult - Muvolco & Ken),attet Avenue Project

biclders.

The Committee also conducted a site vrsit to Hazina'frade Centre Office Towers Project in the

Nairobi Certtral Business District, currcntly uuder dcvelopmeut.

l'he rccords of evidence adduced, documents ancl notes received by the Committee forrn the

basis of the Committee's General Observations and Itecommetrdations as outlined in this section

and Section 5.0 of this Report. Thcse obscrvations and recommendations, if taken into accourtt

alcl iprplernented, will enhance accout'ttability, cffectiveness, transparcncy, efficiency, prudent

investment and finaucial managemcnt in state corporations.

GENEITAL OBSERVATIONS ON THB NSSF HAZINA TRADE CENTRE OFFICE

TOWERS PROJECT IN TIIE NAIROBI CENTITAL BUSINESS DISTRICT

Thc Committee rnade thc following General Observations: -

(i) THAT, the procurement process for thc cornpletion of thc NSSF Haztna Trade Centre

Office Towers in Nairobi Central Busincss District was shrouclcd in opaquelless and as

such, the process lacked fairness, equity, transparency and cornpetitivelless.

(ii) 'fHAT, approval for the project frorn the then Nairobi City Council was conducted

before the full scope of the project was determinecl to establish traffic managernent

rnaster plan, public safcty environmcntal and social risks the project poses to busitresses

operating within the vicinity, neighbouring buildings and strcets duc the ltature of the site.

(iii) THAT, there was an oversight in rcnewal of the builc'ling plan approvals atid extension of

the National Enviromrcnt Managellcrlt Asscssmcnt Authority (NEMA) licence, in that,

rcnewals werc undeftaken without appropriate valiciation of the Etrvirourlental Irnpact

Assessmcnt and traffic study rcport. This nrcans that urban dcvelopmcnt changcs that

havc takcn place over the pcriocl which have a bearing on thc proposccl dcvclopment in as

far as planning and cnvironrncntal acceptability is concernccl, werc not reviewcd aud

taken into cottsideratiott.

(iv) 'I'HAT, Mr. Alex Kazongo, the formcr Managing Trustee reappointed thc consultants on

I't Deccrnber,2Ol0 without subjecting them to a cornpetitive procuremcnt process. The

rcappointmerrt letters rcferrcd to a project which hacl cornmcrtced but stallcd twelvc years
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(v)

(vi)

(vii)

(viii)

earlier. This was in total disregard of Articles 3 and 227 of the Constitution and the

Public Procurement and Disposal Act 2005.

THAT, the revival arrd thc enhancement of the Hazina Trade Centre Office Towers

Project in the year 201 3 should have been treated as a new contract and thus subject to

the Public Procurement and Disposal Act, 2005. The re-engagement of the Project

Consultants fi'om the origirral project to oversee the enhanced Hazina Tower Project,

therefore, was in breach of the Public Procurement and Disposal Act,2005 and the Public

Procurement and Disposal Regulations, 2006.

THAT, China Jiangxi International Ltd. was found to have made an arithmetic error of

KES I15,329,300 in its financial bid. The Company accepted the arithmetic error and

consequently adjusted their tender sum upwards frour KES 6,599,888,888 to KES

6,715,218,188. NSSF inforrned China Jiangxi about the arithmetic error after thc

evaluatior-r process and rrot before. contrary to Section 63 of the PPDA 2005 and clause

5.7, Instruction to Bidders, in the bid document.

THAT, tl-re fir-rancial evaluation of the tender for the completion of the NSSF Hazina

Trade Centre Office Towers was uot carried out by an Evaluation Committee established

in accordance with Regulation 16(7) of the Public Procurement and Disposal

Regulations,2006. This is evidenced by a letter Ref. No. TAl454ll3 from Taua &

Associates dated 7tl' February, 2013 forwarding the financial evaluatiott repoft. [n

addition, the unsigned repoft did not recornmend which firm was to be awarded the

tender although from the Report, China Jiangxi [nternational (K) Ltd. was the lowest

evaluated bidder even after correcting the arithmetic error of KES I 15,329,300.

THAT, the successful bidder repeated provisional sums for some un-qLrantified works in

the Bill of Quantitics (BQ) in its financial bid documents. For example, in the BQ for sr"rb

contract for mecharrical ventilation and air conditioning installation, which tellingly the

Fund failed to subcontract against the rnandatory tender requiretnents, the following

provisional suurs wcre providcd:

(a) PC.for Plerutnt Chamber and associated worlcs : KES 5,000,000

ft) PC.for basement.fhns automution: KDS 5,000,000

(c) Provisional Sunt.frtr conlingency sum : KES 2,000,000

Still in the.same llQ lhe Company includecl the.follou,ing provisictnal sunts: -
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kr) Pntvidad the surtt d" KtiS 80,000,000 to cover the co.vt o.f'ntecltonical ltuiltlers in

plenum chtunbers, .fhns in busemenl ttntl )'ervices re.fitrbi'shntent antl

i n I crc t t tt tl t'c' t i r t tt.

(r) tJnder. the stitcontroct .frtr mechunicul vcnlilalion untl uir contlilirtttittg, Cltinu

Jiuttgxi lnternutionat (K) [,ltl. v,us thc.:;ub-conlractor al KES 33,973,867 which

int:futded pyovisionul stnns of'KES 5,000,000; KDS 5,000,000; uncl KES 2,000'000

(c) The total tentler sLutt (l- KES 6,7 I 5,218,488 uu,urdetl to Chinu Jiungxi

Internutiottut (K) Ltd. incltrcled all the:;a provisiorttrl sttrtts listed ubove lhut is KES

80,000,000; uncl KES 2,000,000'

This clouble provisiorl may havc significantly escalated thc cost of thc project ancl loss of

fulcls, ancl the Fund, thercfore, stancls to losc funcls through doublc counting.

(ix) TI{AT, China Railways No. 5 Engineering Group Co. Ltd. and China WLr Yi Ltd. clid not

providc Certificate of Itrcorporation which was a nrettrdatory requiretnetrt, but wcrc

considerccl rcsponsive during prclirninary evaluation against the provisiorrs of Scction

64(l) of the Act. The failure to disqualify the two firtns was itrconsistent with Regulation

48(l) of the PPDR 200(r and this may havc becn donc to rnake the proccss appear

coppetitive. The procuring entity did not correct crrors noted in the financial bid of thc

successful bidder in accordatrce with Section 63 of the Act altd clattse 5.7, Instruction to

Biclders, in thc bid documeut.

(x) TI1AT, the Evaluation Comnrittee failed to adhcrc to tltc provisiorts of Scctiorl 64(l) of

thc Act by not considcring the auditecl accounts o1' thc joint vcntttre parttrers (sub-

contractors) of the winning bid and in consequcnce tnadc the Corr-rpany resllottsive.

(xi) TI{AT, thc Funcl firilccl to pLlt in placc satisfactory Initigation rnczlstlrcs dLrring thc

constlrctiol of thc lltrzina Officc Towcrs atrd as tt rcsult thc Nairobi City County issucd

an orclcr putting in abcyancc the proposcd clevcloltmcttt of thc offlce towers from July

201 3 to Deccrubcr 2013.

(xii) TI1AT, the Nairobi City Cor-urty Goventtnent approvccl the bLrilding plan for the

enSalced projcct subject to vacation by all cxistirtg tctratrts inclucling the main tcnant

Nakumatt l-lolclings I-tcl. This is bourrd to attract cornpcnsatiott claitlrs for loss of business

ancl brcach of an oxisting 2O-year leasc tenarlcy agrcentct-tt ctrtcrcd into by thc Fund

(lessor) and Nakunratt Holdings Ltcl. (lcssce).

PUBLIC INVESTMENTS COMMITTEE: Special Report on the Completion of NSSF Hazina
Trade Centre Office Towers and Implementation of Proposed Joint Venture Property
Development in Mavoko Sub County and Kenyatta Avenue in Nairobi CBD

E



(xiii)

(xiv)

(xv)

THAT, Nakumatt Holdings Ltd has sued the Fund vide Milirnani Land Case No. I 170 of

2014 for arnong others, seeking to restrain NSSF from continuing with construction of

Hazina Trade Centre Office Towers until all the contentious issues are settled irrcluding

compensation for loss of business amounting to KESl.6 billion. This negates the very

objective for which the project was conceived, which is, returrr on investments for its

members.

THAT, the NSSF may not realize value for mouey owirtg to the delay in completing the

Project, which will likely attract claims fi'om the Contractor. Fufther, should the Fund

abandon strengthenirrg of the colurnns as per State Depaftrnent of Public Works' advice,

tlre Furrd will have rnade a loss of KES 244,728,603, which is3.6%o of the tender figure

of KES 6,715,218,488. The amourrt already spent on column strengthening is KES 192,

925,750.00. The remaining colurnn strengthening works amounts to KES 5l ,802,853.

THAT, ot1 governance rnatters, the Fund has had a high turrrover of Managirig Trustees.

For instance, between the years 2.010 and 2017, the Fund has had five (5) Managing

Trustees managing the Fund. This high turnover affected the effective implementation of

various projects including the Haziua project.

GENERAL OBSERVATIONS ON THB JOINT VENTURE PROPERTY
DEVELOPMBNT IN MAVOKO SUB-COI.]NTY AND KENYATI'A AVENUE (NAIROBI
cBD)

a) The Joint Vcnture Property Development in Mavoko Sub-County

The Cornmittee made the following general observations

(i) THAT, there is disparity in acreage of land for the proposed project development.

According to PPOA, 960 acres are available while NSSF infonned the Committee that

1,010 acres are available. It's not clcar what tl-re trr.re position is and this also lias a bearing

on the value of the exact lalrd available for development.

(ii) THAT, the lrund's Mavoko land is an cxpansive parccl of land which has been lying idle

since 1993 whcn it was acquired and there arc fears of encroachment by squatters. In 2010,

the Board, while reviewing its idle assets and upon the recommendation of management,

decided to tender for Expressiorr of Interest from intemational bidders seeking optirnal use

of the land.
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(iii) THAT, the Board of Trustees approved the development of the land through a joint

venture scheme, whereby NSSF was to contribute land (10%) while the winning bidder

would inject cash (90 %,) necessary to build 20,000-30,000 houses with amenities targeting

(lower) midclle class owners. Thc profit from this development would be shared

proportionately to capital contributiorr.

(iv) THAT, the procuring entity was advised by PPOA that the original tender was invalidated

by elactment and implementation of the Public Private Partnership (PPP) Act,20l3, and

the law cannot, thereforc, be applied retrogressively. Despite the advice, the Fund

proceecled to invite for ncw tenders througl'r restricted terrdering method using the list of

the bidders of the lapsed tendcr. It was improper fbr the l"und's 'fendering Committee to

use a list of bidders who responded to a tcrminatcd tcnder. The Fund should have instead

conducted the re-tendering process through opeu tenderittg.

(v) THAT, further, the Cabinet approval on the project was a policy decisiotl, but not

necessarily an approval of procurement and compliancc to procLtrement regulations by the

contracting entitY.

(vi) THAT, the tender was terminatecl on l3tl'May, 2015 owing to negative publicity

surrounding it. The terrnination was done in accordauce rvith section 36(l) of the Public

Procurement and Disposal Act, 2005 or1 recotnn'lendation of the Tender Processing

Committce.

(vii) THAT, although the tender was cancelled, public funds were spcnt in the procLlrement

process of the joint ventures as well as in advertisemettts to cancel tlte tender.

(b) Kenyatta Avcnuc (Nairobi CBD)

The Committee rnaclc the following observations:

(i) TI{AT, the Fund planned to unclcftake a developtnettt on 3.6 acres of land it owns along

Kepyatta Avenue in Nairobi Ccntral Business District itr order to improve retttrns on

investment. Currcntly, the picce of land is not optimally utilized other than capital

appreciatiorr.

(ii) THAT, the clevelopment was approved by the Iloarcl's Operation and lnvestment

Committee in its l3tl' meeting held on 3 l't Attgust, 2010.

(iii) THAT, International Rcqr,rest lbr Proposals (lRl"l"s) No. tl/2013 -2014 for Joint Venture

propcrty Devclopment in cBD was aclvcrtisecl on 22"'loctober,20l3.
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(iv) THAT, the closing and opening of the IRFPs for the project was successfully concluded on

22nd April, 2014, two firms rcsponded. Following the irnplementation of the PPP Act,

2013, the Fund sought clarification from the Public Privatc Partnership (PPP) Urrit on

whether the Kenyatta Avenue project as originally conceptualized fell under the PPP

arrangement.

(u) THAT, the ten<ler was terminated on 13tl'May,2015 owing to negative publicity

surrounding it. The termination was done in accordatrce with section 36(1) of the Public

Procurernent and Disposal Act, 2005 on recornmendation of the Tetrder Processing

Cornmittee.

(vi) THAT, the Cabirret approval on the project was a policy decision, but not necessarily au

approval of procurement arrd corlpliance to procuretnent regulations by the contracting

entity.

(vii) THAT, althor.rgh the tender Kenyatta Avenue was cancelled, public funds were spent in the

procLrrement process of the project as well as in advertisements to cancel thc tender.

COMMITTEE GBNERAL RECOMMENDATIONS

From the evidencc adduced (oral and writtcn) and the observations made, the Committee

makes the following rccommendations:

(i) THAT, the Ethics and Anti-Corruption Cornmission investigates the couduct of Mr. Alex

Kazongo, the fonner Managing Trustee for contravention of Section 74 of the Public

Procurement and Disposal Act, 2005 and the Public Procuretnent and Disposal

Regulations, 2006 in thc re-appointment of the Project Consultants for the revived Hazina

Trade Centre Office Towcrs project. This re-appointmeut of consultants is tatttamount to

direct procurement.

The Ethics and Anti-Corrulttictrt Comntission to repot't to lhe National Assentbllt, the

implementatictn stttttrs o.f this recomntenclcttiort, not loter thun six (6) ntonlhs ufter the

adoption of this lleport;

(ii) TI{AT, the Fund and all State Corporations in general, tnust strictly adhere to the

requirements of the Constitution of Kenya, the Public Procurcucnt and Asset Disposal

Act, 2015 and the Public Finance Management Act, 2012 in the in-rplerneutation of

projects. Sufficient due diligence should be carried out prior to project implcrnerrtation to

avoid clairns and losses that may accrue fion, interrupted implementation, similar to the
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HazinaTrade Centre Office Towers Project, for which Nakumatt Holdings Ltd. is clairning

KES 1.6 billion for losses incurred thror.rgh breach of contract;

(iii) THAT, the Cabinet Secretary, Ministry of Trarrspot-t, InfrastructLlre, Housing and Urban

Developn'rent should urgently convene a tneetiug of all relevaut stakeholders to agree on

the structural viability of the Hazina Trade Centre project and its completiorl at minimum

cost within the stipulated timelines.

The Cabinet Secretarlt, Minislry of Transport, Infrastructure, Ilousing ancl Urban

Development to report to the National Assembly, the implententcrtion statlts of this

recontmendcttion, not later than three (j) months cfter the adoption cf'this Report;

(iv) THAT, the irnpasse between NSSF and Nakumatt Limited ought to be urgently resolved in

the interest of the public, to allow for completion of the projcct.

The Manoging Trustee, NSSF to reporl to the Nationql Assembly, the implementatiott

statrts o/'this recommendcttion, not later than three (3) montlts after the adoption ct/'this

Report;

(v) THAT, in future, the Fund should conduct a feasibility study on capital projects to

detennine the viability of the investrnents before commencement of the projects;

(vi) THAT, the Fund should urgently secure its properly in Mavoko to avoid encroachment by

private develoPers;

(vii) THAT, to mitigate against tl-re high turnover of Managing Trustees, the NSSF Act sl-rould

be amended with a view to improving the governance structurc of the Fund and provide for

security of tenttre for the Managilrg Trustee.

Conclusion and Way Forward

Takilg into account the inordinate delay to cornplcte the Hazina Trade Centre Office Towers

project, thc oppoftr"rnity cost, contractual obligations and the colossal amount of funds already

spent on the Project, the most prudcnt and rcasonablc way-forward for the project is for all

the concerned parties including the National Social Security Fund, the Ministry of EAC,

Labour and State Protection, the Ministry of Transport, Infrastructure, Housing and

Urban Dcvelopment, the Nairobi City County Govcrnment, thc Project Consultants and

Nakunratt Holdings Limited, to urgently address the contentious issucs hindcring

complction of the Projcct. This will create a conducivc environtnent for the contractor to
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meet his contractual obligations as per the contract and ensurc that the Project is

completed as envisaged and pensioners obtain value for their money.
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3.0 INTRODUCTION

Background of NSSF

The National Social Security Funcl (NSSF) was establishccl in 1965 through atr Act of Parliamcnt

Cap 258 of the Laws of Kenya. The Fund initially operatccl as a Depatttlent of the Ministry of

Labour until 1987 when thc NSSF Act was amctrdecl, transfonniug thc Fttnd into a State

Corporatiorr under the Managcment of Boarcl of Trustces.

The Fulci was cstablished as a mandatory national schernc, wltose main objective was to registcr

mernbcrs, receive thcir contributions, nlanage the funds prudently ancl provide basic financial

security bencfits to menrbers upon retirerncnt or pay or-rt bcncfits to eligible tnctlbers. The Fund

was set up as a Provident Iruncl providingbcrrcfits in thc form of a lump sum.

At inccption, the Funcl opcratcd as a govcnlrlleut departntent ttuclcl'tltc Ministry of Labotrr.

Howcvcr, as its mcrnbersltip grew ancl the operatiotrs bccaurc complex, the NSSF Act was

amendecl in 1987 to transform NSSF into a Statc Corlroration uuder a Board of Trustccs who

providc policy and oversight rolc while atrcl a Managiug Trtrstce'

The Natiopal Social Security Fund Act No. 45 of 2013 was assented by the Presidetrt of the

Republicof Kenya on24 Dcccrnber2013anclcameintofbrceon lOthJaur,rary2014. TheActis

prcant to providc social sccurity for workers and self-entploycd persons and thcir depettclcnts.

'f[e Act cstablishes two Fr"rncls, namely, tltc Pctrsiotr Funcl and the Providcrtt lrttnd, to providc fbr

contributions to and paymettt of bencfits out of the Futrcls.

Thc Fund operates undcr a Board of Trustccs comprising of the following:

u) The Chuirl)erson uptrtoitrtctl b.), the Cubinet Secrelut'.tt, Ministry of'l,ubour, Sociul Services

u n cl S c c r r r i t.1t .fi' o m u m o t t gs I I lt e Tr t x I e c,s,'

b) 7'hc Print:ipul Sec:ralur.t, t'c.sltctnsible./br mutlers reluling to finunce,'

c) The l,rincipul Secratur".t,in lhe Minislt'.y.litr the lime beittg responsible.fbr multers ralulirtg ttt

sociul secttrit.r,;

(l) Sevcn (7) parsons uplxtintetl b,t, lhe Cttbinet Secrctut'.tt u.s fbllov's:

(i) Tv,o pcr.sons, one of'v,hom.:hall bc of'op1-tosite gentlar, nontinuled b.1t 111" mosl rL'pt'c:;attltrtive

cmploltct':;'orgcutizulion y,ilh knov,leclga uncl erytcriencc in mullcrs rclulirtg lo entplo.yer.r lo

reprc.se tt I entp Lovers i n K t'tt.t,tt,'
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(ii) Tu,o persons, one of whont shall be of opposite gender, noninated by lhe mo'\t representative

y,orkers' organization by virlue of their lorcu,ledge and experience in mutters relating to

employees to represettt employees in Kenycr

(iii)Three persons, one o.[ whom shall be of opposite gender, not being public o.fficers nor

employees or clirect.ors qf any public cotlq)any, appointed by tlrc Cabinet Secretary by vi71uu

of their lcnowleclge and experience in matters relating lo administratiort o.f schente .funds,

actuarial science, insurance, accounting ctnd auc{itirtg or lau';

(iv) The Managing Trustee is an ex-o.fficio member.

4.0 EVIDENCE AND SUBMISSION BY WITNESSES

4.I SUBMISSION BY MR. ALEX KAZONGO, FORMER MANAGING TRUSTEE

(2009-2012)

Mr. AIcx Kazongo, former NSSF Managing Trustee, appeared before the Committee on 2nd

September,,2015 to adduce cvidencc on his role as Managing Trustee in implementation of

NSSF development projects namcly Hazina Trade Centre Office Towers, Mavoko and

Kenyatta Avenuc Joint Venture Proiects.

He infonned the Cornrnittee THAT -
l. He was the l.'und's Managing Trustee between May 2009 and Februaty 2012.

Z. When he joined the Fund in 2009, the Fund was already in the process of re-evaluating its

idle assets ald stalled projects among thern, Mavoko, Kenyatta Avenue and Hazina Trade

Centre Office Towers. He was appointed against a backdrop of the Fund's refomrs agenda

iltended to enhance its productivity and public stature. The reviews and activities were

deemed necessary to enhance cash flow and returtt on investment of the Fund.

3. Mr. Kazongo left the Fuurcl after he failed to attain the requisite seventy (70%) pass rnark in

a performance appraisal conducted by the Board. His contract was not renewed.

4.1.1Ha Tradc Centre Oflice Proiect

4 Tlre Hazina Trade Centre Office Towers originally designed in 1994 to reach twenty-four

(24) storeys orr plot tto.20916708, was restructured in 1998 to only eight (8) floors (4

basements, 2 rnezzanines, ground and l't floor) due to casl, flow constraints then facing

NSSF.

pUBLIC INVESTMENTS COMMITTEE: Specia! Report on the Completion of NSSF Hazina
Trade Centre Office Towers and Implementation of Proposed Joint Venture Property
Development in Mavoko Sub County and Kenyatta Avenue in Nairobi CBD

E



5. The constructiotr was undertaken by Mavji Construction Co. Ltd. under Salnlauu MruttLr &

Associates as the Project Architccts. Uporr completion in 2003, the buildirtg was leased to

Nakr"unatt Holdings Ltcl. for twenty (20) years.

6. Whcn the lrund's liquiclily improvecl in 2009, tlte Board, uporr the recomlltendation o1'

consultants and managerrent, clccided to revive the projcct in order to etthance its return on

investment.

7. It was the Board's decision to re-appoint the Consultants in 2010, having been prequalified

by the Fund in 1998. Managelrent only implcmentecl the clecisiou after cotrsultirtg Public

Procurement Oversight Authority on the rnatter. (Mr. Kazongo however did nol presenl

any eviclence to sttlttrtrtrl thi,s position.)

8. ln the re-evaluation process, it transpired that the Projcct could bc elevated by several

floors to thirty (34) storeys with twin towers to achicve its peak desigtt, giving fourteen

(14%) return on investment and payback period of thirteen (13) years as detailed in the

feasibility repoft by the Consultants. Necessary approvals from relcvant authorities,

including City Hall and NEMA were then sought. Specifically, NEMA license No. 009531

ciatcd 20tr'Scptember,20ll ancl Building Plan Rcnewal by City Hall dated 9'r'March,

201 l, were obtained.

9. Nakurnatt Holdings Ltd. was consultcd frorn thc beginning in 2011, whcn the corttpletion

of Flazina Trade Centre Officc Towers was decided uport. Initially, Nakumatt Holdings

Ltcl. had no objectiorrs, with thcir main conditiotr being that thc project cor.rld procced as

long their business is not interrupted. It howcvcr appears they changed their mind attd have

hardened thcir stand, resulting itr a court cetse.

10. After factoring adequate buclgetary allocations for thc project in 201012011, the Fund

procceded to tcnder for the Projcct, unclcr cotnpctitivc bidding. The tendcr' (No. 1412010-

I l) was evaluated and awarclccl to Ccmenters l-td., being the lowest cvaluated biclder at

KES 5.99 billion. Total cost cstirnate lbr thc projcct was KES 6.5 billion.

ll. The award was, howcver, challenged by two bicldcrs, tteunely China Jiangxi Ltd. ancl China

Wu Yi Ltd., citir-rg ntainly thc teclinicality in thc registration and evaluation of their sub-

contractors (urrder sel f-notni tration).

12. Mr. Kazongo left NSSF in February 2012beforc the appeal was conclucled. I-le later lcarnt

that the Public Procuremcnt Appeals & Rcvicw Boarcl rLrled that thc tender bc re-
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advcrtised. Hc furthcr gathcred that Ccmctrtcrs Ltd. wctit to couft bttt lost. The tender was

eventually awarded to China Jiangxi Ltcl. or-r 26tl' February,2013.

13. Prior to the Flazina Projcct, tlrc Conrpany had earlier been contttrissioncd to uudertake

Nyayo Estate Ernbakasi Phase 4 & 5 in 2010 through corrpetitive biclding.

4.1.2 Mavoko Joint Venture Prooertv Dcvclo nment

3

2.

4.

'l'[e Fund's Mavoko larrd is an expansive parcel of land of approxinrately 1,100 acres. The

land had becn lying idle since 1993 when it was acquired aud there were real fears of

encroachtnent by squatters as at 2009.

In 2010, the Boarcl, whilc revicwing its idle assets aud upon the recommettdation of

Management, decidecl to tencler for Exlrression of Iuterest from iutcrnational bidders

seeking optiu-ral use of thc land.

Nine (9) bids under Tenclcr No. 5/2010-ll werc obtaincd and thc Fr.rnd settled on Ms.

Adveltis Inhouse Af ica Ltd., proposing to devclop the land througl-r a joint velrture

scheme, whereby NSSI. wns to contributc larrd (10%) whilc the winning bidder wor.rld

injcct cash (90 %o) necessary to build 20,000-30,000 houses with amenities targctirlg

(lower) rniclcllc class owlters. Thc profit ftom this developurent would be shared

proportionately to capital contributioti.

While evaluating thc concepts, the Board was cognizant of restrictions placcd by the

Rctirernent Benefits Authority rules, whereby the tnaxitnuur itrvestment in real estate was

lirnited to 30Yo of tfue Fund's total investments. ]'his tncant that thc Fund could hardly

contributc more tharr the valuc of Mavoko larrd; thcn cstinratcd at KES 3 billion, as the

Fund was already fast approaclting thc RBA lirnit.

The ratio of its prollerty assets to total asscts was 29Yo as at.lunc 2010. This ratio would

ease once the houses werc sold as intcndcd.

Sirrce the Project wzrs estimatcd to cost tnore than US$10 n-rilliorr and fell under the

defilitiop of Public Private Partncrships (PPP), thc Board directed that a sLritablc Cabinet

Paper be prepared fbr onward prcsetttation to the Cabinet for their approval.

Mr. Kazolgo exitecl NSSF in Fcbruary 2012 before the Cabinet Papcr was finalisecl and

tabled before Cabinct for approval. Hc later learnt that thc Cabirlet approval was obtained

on 26tl' August, 2013, wlrich incrcased the units to 60,000.

5.

6.

7
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4.1.3 Kenvatta A ue (Nairobi CBD) Joint Venture Develonment

On Kenyatta Avenue Joint Venture Property Development, Mr. Kazongo informed the

Committee THAT -
8. The Kenyatta Avenue plot measuring 3.6 acres (1.4 ha) was sold and trausferred to Delta

Square Ltd. whose sister company, Delta Resources Ltd., paid l0%o of total sale amounting

to KES 1.375 billion in January, 2008. The balance (90%) was deposited at CFC's Escrow

Account maintained by the Fund's lawyers.

9. The buyers later disputed the sale and wanted price reduction arguing that the actual size

orr the ground was smaller than shown in the Title Deed. The Fund declined their request,

citing exhaustive due diligence and took the matter to court. The Fund won the case in

2010 and the Title duly reverted to it.

10. Upon the recommendation of the Management, the Board resolved to put the plot to its

optimal use by inviting suitable development concepts from international bidders under

tender No. 5/2010- I I .

11. Seven (7) bidders subrnitted their Expressions of Intcrest which were evaluated by the

Fund. The Board settled on high-end mixed urban cornmercial development with a

conventional centre proposed by Adventis lnhouse Africa Ltd.

12. The Project was, however, subject to the provisions of I'PP which requires Cabinet

approval, and RBA 30% limitation on property investment.

13. On RBA lirnitation, the Board ear-marked Vicw Park Towers and Hazina Plaza along

Uhuru Highway for disposal. It will be recalled that NSSF was already nearing the

Retirements Benefits Authority limit and any significant additional investment in property

would definitely upset the lirnit, if the two propertics were not sold to pave way for new

construction. Moreover, thc new Hazina Trade Centre Office Towers would add auother

KES 6 billion to the property portfolio upoll completiort.

14. The Fund's Managernent, together with a consultant, prepared the Concept Paper on

Mavoko Joint Venture Project, which was tabled beforc the Board, who then approved a

feasibility study to be donc. Tlre Mavoko land was valucd at l0%o of the entire estimated

project amollnt of KES 30 billion. It was the Board's decision for NSSF to contribute the

land, while the developer contributes 90%o of the project cost.
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15. Mr. Kazongo exited NSSF in February 2012, beforc the Cabinet Paper was finalised and

submitted for approval. Also, the two properties along Uhuru Highway earmarked for

disposal, were still awaiting the conclusion of documentation for open tender.

Specific Observations

The Comrnittee rnade the following Observations: - TI{AT

(i) NSSF, during Mr. Kazongo's tenure as Managing'l'rustee re-appointed Consultants who

had been prequalified ten (10) years earlier for completion of Hazina Trade Centre

Towers, without subjecting them to an open tendering process as the procurement law

requires.

(ii) Article 226(5) of the Constitution is explicit on personal liability for any loss(es)

occasioned by a public officer, whether the person retnains the holder of the office or not.

Mr. Kazongo should therefore be held responsible for the loss occasioned to the Fund

through flouting of the procurenrent law and Art. 226(5) of the Constitutiorr.

4.2 SUBMISSION BY MR. TOM ODONGO, FORMER MANAGING TRUSTEE

(2012-2013)

Mr. Tom Odongo, former NSSF Managing Trustce appcared before the Committee on 2l't

May, 2015 to adduce evidencc on his rolc as Managing I'rustcc in implementation of NSSF

development projects namely Hazina Trade Centre Officc Towers, Mavoko and Kenyatta

Avcnue Joint Venture Projects.

He infonned the Cornrnittee TFIAT -
1. He joined NSSF in October 2009 as lnvestments Gencral Matrager, followirrg a competitive

iuterview conducted by PricewaterhouseCoopers (now trading as pwc).

2. He was appoirrted to thc position of Managing Trustec iu Novetnber, 2012 after a

cornpetitive interyiew process conducted by the Board of Trustees, following the sacking of

the former Managing Trustee Mr. Alex Kazongo.

3. He served as the Marraging Trustce for a period of nine (9) rnonths until 22"d July 2013

wlren he was disrnissed from service vide letter Ref: MLlz)l3{lVol. III by the Cabinet

Secretary (CS) for Ministry of Labour, Social Security and Services, Hon. Kazungtt Kambi.

He was neither givcn a show cause letter nor offercd ally reasons for tertnination of his

services by the CS.
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4. Following his dismissal for uncxplained reasons, hc movecl to court seeking to stop tlie

recruitment of his replaccment and to be reinstzttcd by thc Board, stating that the decision by

the CS was arbitrary and dicl not involve the Board of Trustecs, to whotn hc was answerable

to as the Managing Trustee.

5. By the time of going to court, the Board had alreacly appointed his successor. The Cabinet

Secretary's lawyers approached him and requcsted lor an out of court settlenlellt, to which

hc agrecd to. I-le was paid a year's salary l'or wrongful clisrnissal.

4.2.1Hazina Trade Ccn Office Towers Proicct

6. The Projcct was conccivecl in 1994 before he joined thc Fund and was abandoned in 1998

due to financial challcnges.

7, In 2010, the Board of Trustces directed that thc offlce towcr should bc completed in order to

enhance the viability of the building. A tearn of Project Cottsultants, led by Mruttu Salman

& Associates, were re-commissioned with instructions that thcy should explore possibilitics

of improving thc builcling dcsigns in ordcr to maximize the projects viability. (Annex 1)

8. The following werc the appointed Project Constlltauts: -

(i) Mruttu Salnrann - Project Architccts

(ii) Tana& Associates - Project Qtrantity Surveyors

(iii) Abdul MLrllick & Associates - Structural/Civil Etrgincers

(iv) Kisa & Partners - Electrical & Mechanical Engincers

9, The Consultants clesignecl a twin tower office block conrprising of 34 floors and 40 metres

cotnmunicatiou mast, with a total area 41,800 sqLlarc ntetrcs or 41t1,000 square fcet and

height of 200 r.netres. This makes it thc highest building in East and Central Afi'ica and thc

3'd highest in Afi'ica. In orcler to cnhance thc stnrctural stability for thc builcling the existing

columns will be strettgthencd with carbon fibre wrap.

10. A detailed fcasibility stucly report was subrnittcd by the consultaltts to thc Board in 201I

with thc following estirnates (Annex 2):

(i) Cost cstimatc - KES 6.63 billion
(ii) Returns on itrvcstmettt per anrttlltt ' l4 %
(iii) Payback period - 13 Years
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ll. The Board of Trustees approvcd thc project to be implenrcnted, based ou the feasibility

study viability. Managcment implernented the clecisiou by advertising for Tender No.

14t2010-201 l.

12. The following firms submitted their tenders with clctails as follows: -

Ilidder

No.

Ilidder's Nantc Bid Sunr (KIIS) Delivery Period

I China Jiangxi lnt. Ltd (t.236.551,784 l5(r wccks

2 EPCO lluildcrs 6,497 ,l l(r,084 l(r0 wecks

3 l;l.iBECO (China Fuslrun) (r,354,01(r,059 I 40 wccks

4 Ccnrcntcrs Ltd 5,997,71 1,380 I 70 wccks

.5 Sichuan I Iuashi l-)ntcrltrtscs (t,439,171 ,049 I 39 wccks

6 Tulsi Construction Co 6,720,527,089 I 90 wccks

7 Scyani Brothcrs Co. Ltd 6,731,607,984 2 I 2 wccks

tt N. K llrotlrcrs (r,3 I 3,909, l0l 199 wccks

9 China Wu Yi Co. I-td. 5"715,7 52,816.73 I 30 wccks

l0 Parbat Siyani Construction Co. I-td. 5,95t.29t.730 I 59 wccks

13. After evaluation of the bids, the tcnder was awarcled to M/s. Cementers Ltd., who was the

lowest evaluated biclder at KBS 5,997,771,380 and a col'ltract period of 170 wceks.

However, 2 bidders appealed at the Public Procurctnerrt Aplrcals and Revicw Board

(PPARB), who directecl that the ter-rcler should bc rcpcatccl.

14. Thc bidder who had won the tender, M/s. Ccrncntcrs Ltcl., was llot satisficd with the

judgrnent and proceeclecl to coLu't to appeal against thc jtrdgmcnt by PPARB. The case took

morc thall olle ycar to conclucle and in Deccmbcr, 2012 the coutt ttpheld the decision ol'the

Appeals Board altd the Fuud complied with the clirectivc.

Re-tendcring

15. Imntediately after the jr.rclgmcnt the Fund itrstructccl thc corrsultant to coufirm thc validity of

cost estimate. The consultant reviscd thc cost to be KES 7.3 billion. The Fttnd then

proceeded to retender thc Project ancl tlte opclting rcsults o1'thc tender were as follows:
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16. The procllrcment was an open tender tl'rat was advertised in the dailies, Nation and Standard

on 9(l'January 2013 (Anncx 3) ancl closed on 30'r'January 2013 at ll:00arn. NSSF uscd a

two-envelope system in which the technical docrtnrents were opened on the matcrials date.

The following six finrs responded to the tcnder: -

Bidder No Ilidder's Name

I Sinohydro Corporation Ltd

2 China National AERO Technology

a
-) China Railway No. Engineering Gror,rp Co. Ltd

4 China Jiangxi Int. Ltd.

5 EPCO Builders Ltd.

6 Parbat Siyani Constructiorr Co. Ltd

7 China Wu Yi Co. Ltd

17. According to thc Evaluation Report, the tender evaluation was done in three stages,

prelin-rinary, technical and financial, by a conrmittec of four evaluators. Preliminary

evaluation of thi tenclcr was based on the conditions stated in the aclvertisement l'totice attd

the bid documents issucd to the bidder. Three firms, China National Aero-Tccllrology

httcrnational Corporation; China Jiangxi hrtcrnatiotial (K) Lirnited and China Wu Yi Ltd.

rnet all the conditions.

18. Technical evaluation was carricd out using the critcria stipulated in the bid documents. The

cut off mark for the biclder to movc to thc financial evaluation, the next stage , it must score

at least 80%. Only two bidders, China National Aero Technology Intemational

Corporation, attd China Jiangxi International (K) Limitccl, qtralificd.

19. The financial bids wcrc opcncd on 5th Fcbruary,20l3 by a cotnmittee ol'fivc officers and

witnessed by the two bidders' representatives. 'l'he hnancial bids were as {bllows:

(i) China National Aero-'l'cchnology Intcrnational Corporation KES 6,741,174,428

(ii) China Jiangxi hrternational (K) Limited - KES (r,599,888,888.
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20. lt was noted that the financial evaluation of the tender was not carried out by an evaluatiott

comrnittee established in accordance with Regulation 16 (7) of the Public Procuremeut and

Disposal Regulations, 2006.

21. A letter Ref. No. TA/454/13 fron Tana & Associates dated 7th February,20l3 forwarding

the financial evaluation repoft was evidence that the evaluation was done by Tatla &

Associates (Annex 5). In addition, the unsigr-red report did not recommend which finn was

to be awarded the tender although from the report, China Jiangxi International (K) Ltd.

was the lowest evaluated bidder even after correcting arithmetic error of KES 115'

329,300.

22. NSSF's Tender Committee awarded the subject tender in its meeting held on l lth February,

2013 to China Jiangxi International (K) Ltd., at a tender price of KES 6,599,888,888 subject

to tlre bidder's confirmation of tender arithmetic error of KES I 15,329,300.

23. China Jiangxi International (K) was notified of the tender award on llth February,2013

vide the NSSF's letter Ref. No. SF/A/10/16/VOLXXll l (Annex 6) and accepted the offer

vide their letter Ref. No. CJIC/00312013 datcd l2th February,2013 (Annex 7) and accepted

the arithmetic error and consequently adjustcd their tetrder sllm upwards from 6,

599,888,888 to KES 6,715,218,188. This was an increment of KES 115,329,300 being the

arithrnetic error.

24. NSSF subsequently signed a contract dated 26tl' February, 2013 with China Jiangxi

lnternational (K) Ltd. at the corrected tender sum of KES 6,715,218,188 with a completion

period of 155 weeks (Annex 8). Norre of the bidders objected to the second tender.

25. The existing tenant, M/s Nakurlatt Holdings Ltd., was consulted and several consultative

meetings held between the Fund and thcmsclves and it was agreed that the project proceed

with rninimal interruptions to the tenant.

26. Tlte ground breaking for the Project took place on l2tl'July 2013 and was presided over by

the CS, Ministry of Labour, Social Security and Services, Hott. Kazuugu Karnbi.

Committee Observations on Hazina Tradc Ccntre Office Towcrs Pro.iect

The Committee observed that:
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(i) Mr. Tom Odongo oversaw the procurenrent of thc NSSF llazina'l'rade Centre Officc

Towers Project after it was re-tendered. Appointment of the Project Consultants was done

by his predeccssor, Mr. AIex Kazongo.

(ii) Thc ltrocurcment proccss for the complction of thc Projcct was fraudttlent, inconsistent

a1{ i1 breach of the procLlremcnt laws as evidctrced by thc following examplcs:-

a. T[e Project Consultarrts were all single-sourced withourt justifiable reasons in

contravcntion of Section 29 (1) of PPDA, 2005 which obligates the procuring entity

to advertise tcttders.

b. Chipa Railways No.5 Enginecring Group and Chirra Wu Yi did not proviclc

Certificate of lncorporation, which was a maudatory requirement and were rcsportsivc

clgring preliminary cvaluation against the provisions of Section 64 (l) of the Act.

c. 1'[e Company awarded thc contract to China .liangxi Int. Ltd., but did not sub-

contract works as indicated in the bid document as a mandatory requiremcnt. Thc

Company should thcreforc have been disqualifiecl at thc preliminary stage.

(iii) It was illegal for the procuring entity to havc signcd thc colttract with the successfttl

bidder China Jiangxi Int. Ltd. without having corrccted the errors in accordancc with

Section 63 of thc PPDA,2005.

(iv) TIte Funcl stands to lose KES 1,620,148,507.00 as compellsettion clairn for loss of

busincss and damages during construction as claitned by the curretrt teuant M/s Nakumatt

Holdings Ltd.

(v) If M/s Nakumatt l{oldings Ltd. docs not rcvicw its position on continuation of thc Office

Towers, developmcnt of the Project will bc at stake ancl may lead to sinking of tlle

peusioners' deposits worth ovcr nlorc than KES 6 billion.

4.2.2Mavoko and Kenvatta Avenuc .loint Venturc Dcvelop t Proiccts

Mr. Odongo infornrecl the Committce that:

l. The Board Cornmittee for Opcrations ancl lnvcstntents at its meeting on 3l't August 2010

clirected the Managcment to aclvertisc intcrnatiottal Expression of Intercst (EOI) by 30'l'

September 2010 for thc proposcd devclopmertt of Mavoko, Kcnyettta Avenue and Statc

Holse/Milirnani plots. The EOI 05l2}l0-2011 advertisctnct.tts wcrc subscqr"rently lllaced in
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The Daily Nation, The Standard ar-rd The Econornist in October 2010, for the purposes of

identifying Joint Venture Partners.

2. The EOI was then evaluated by M/s. Adventis Inhouse Africa (AIA), who was the Project

Consultant, because the Fund lacked capacity to evaluate and manage projects of such

magritude.

3. Subsequently, the Fund Tender Committee (FTC) sitting on 26tt'May, 2011, adopted a

report by AIA and approved the following firrns for invitation to subrnit Request for

Proposals (RFP):

Mavoko Project

(i) China CAMC Engineering Co. Ltd.
(ii) Housing Finance
(iii) Joel E. D Nyaseme & Associates
(iv) Africa Legend
(v) Spencon Developrnent Co. Ltd.

Kenyatta Avenue Project

(i) Chir-ra CAMC Engineering Co. Ltd.
(ii) Africa Legend
(iii) Sichuan Huashi Enterprise Corporation East Africa Ltd.
(iv) Spencon Development Co. Ltd.
(v) SIECO Ltd.

4. The Management briefed the Board of Trustees on the outcome of EOI tender arrd invited

the consultants, M/s Adventis Inhouse Africa Ltd. to make a presentation to the Board. The

Concepts were slllnmarized and presented to the Board at a Special Board Meeting held on

l0tl'May, 2011.

5. Approval was granted for a mixed developrnent project for a self-sufficient independent

township comprising of up to up to 30,000 housing units, inclusive of allarnenities.

6. Owing to the magrritude of the Project, he as the CEO consulted widely with the National

Treasury and the Fund was advised to generate a Memo for Cabinet Approval.

7. A Cabinet Memo was subsequently generated and signed by the ther-r Minister for Labour,

Hon. John Munyes on 28tl'January, 2013.
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8. Mr. Francis Kimemia, Permaneut Secretary and Secretary to the Cabinet, responded vide

letter Ref: OP/CAB datecl 20tl'May,20l3 to the Principal Secretary, Ministry of Labour.

The PS forwarded thc said lettcr to the Fund through a lctter Ref: ML/HRD 2/l/A Vol. lll

(67) dated 3''l June, 2013. The letters informed NSSF that the approval for the projects had

been deferred and since there was a new minister, the Memo was to be re-submitted for

consideration by the Cabinet.

9. The ter-rders for Mavoko and Kenyatta Avenue Joint Venture projects were suspended on

l3tl' May, 2014.

Spccific Observations by Mr. Odongo on Mavoko alrd Kelryatta Avenuc Projects

The Committee observed that: -

(i) Mr. Odongo conducted due diligcrrce on thc Project as evidenced by his consultations with the

Natiolal Treasury and the Ministry of Labour. A Cabinet Memorandum was subsequently

prepared, but the Board was advisecl to await a ncw Cabinet Secretary to re-submit the

Memorandum to the Cabinet for approval.

(ii) T[e two tenders for Mavoko and Kenyatta Avenue Joint Ventr"rre Projects were subsequently

suspended.

4.3 SUBMISSION I}Y MR. RICHARD LANG'AT, FORMER MANAGING TRUSTEB

(2013 -201s)

Mr. Ilichard Lang'at, thc suspcndcd Managing Trustcc National Social Security Fund

appcarcd bcfore thc Committce on 21't July 2015 to adduce cvidence on his role as the

Malaging Trustec in the implcmcntation ol'NSSF development projccts namely Hazina

Tradc Centrc Office Towers, Mavoko and Kenyatta Avenue Joint Vcnture Projects.

Mr. [,ang'at informed tlie Committee that being thc thcn Managirrg 'lrustee, although on

suspension, he was constraincd to submit thc sarne infort'nation that had bectr submitted by the

Ag. Managing Trustee, because thc sarnc was prepared using available recorcls at the Fund. Mr.

I-ang'at l'urther informed the Comnrittee that he acted as the Managing Trustce from l't

Novcmber 201 3 until April 2014 when he was coufirntcd as the surbstarttive MT.

'fhe Comrnittee observed that Mr. I-ang'at or-rght to have preparecl ltis own subntission as a

substantive witness.

He, however, rnade the fbllowing oral submission: -
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1. External interference from the parent Ministry: Mr. Lang'at refuted claims of extertial

interference from the Parent Mirristry iri tlie lnanagenlcnt of NSSF.

2. The circumstances surrounding his suspension: Mr. I-ang'at informed the Comurittee that

he was forcecl to step aside following the Presidential dircctive that anyoue mentioned in the

EACC Report on allegations of corruption, steps aside. He was mentioned in the reporl for his

role in the Tassia Project.

3. Appointment of Dr. Omerikwa as Acting Managing Trustec: Mr. Latlg'at inforrned the

Colnmittee that following the directive to step asidc, he made arrangemellts for stnooth

handing over. Without a functioning Board iu place, he wrote to the Ministry of Labour,

Social Secr.rrity & Services asking for a notninee to handover to, but by 30'l' March 2015,

which was the deaclline to handover, he liad not rcceived instructions from the Principal

Secretary, as to whom to handover to. On l't April 2015, Dr. On-rerikwa was appointed by the

Cabinet Secretary and Mr. I-ang'at ltarlded over to hitn.

4. Other Projects Contracted to China Jiangxi Ltd. by NSSF: He informed the Comlnittee

that the company has undertaken the following pro.iects for NSSF: two Phases of Nyayo

Ernbakasi Estatc, Tassia Estate and Hazina Trade Centre Office Towers.

On Hazina Tradc Ccntre Office Towers Pro.iect, he infbrmed the Cornmittee TIIAT -
5. The decisiol to revive I-Iazina Trade Centre Offrce Towers Project was made in 2010, before

he took office as Managing Trustee. The Boarcl made the decision to treat it as a continuing

project although with a cliffercnt contactor who was identified through a competitive

tenderir-rg process.

6. The Contract for cornpletion and increase in the trumber of floors at the Trade Ceutre was

signed in early 2013, but the works on the building began in 2014. The Project temporarily

stalled at l5tl' Floor out of 40 floors.

7. The Consultants rccolntnended strengthening of colurrrns to support the additional floors,

some of which arc inside Nakunratt premises. Nakutnatt has, howevcr, sued NSSF for

damages and thc matter is currently pending determitration itl coutt.

8. Nakurlatt Holclings Ltd. were well infortned about plans for completion of thc building and

several mectings hcld on the same. What was not tnade clear to thcur was whether their

request for an cxtcnsion of their lease of 20 years by a firrther 3 years was acccptable, as well
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as rent rebates NSSF wollld grant them, for disrupting their operations in the period they were

required to move out.

9. The draft Consent Agreernent was forwarded to NSSF, but without a functioning Board, it

could not be effected. Nakumatt l{oldings Ltd.is claimirrg KES 1.6 billion in compensatiort

for disruption of business.

10. NSSF may also be forced to cornpensate the Contractor for extension of contract period

arising out of the delay in cornpleting the Project.

Committec Specifi c Observations

The Comrnittee made the following Observations: - TIJAT

(i) No written evidence was adduccd to prove that adequate consultations was conducted

between NSSF and Nakumatt Holclings Ltd. before commencement of the current Project.

(ii) The uncertainty of the outcome of the court case may result in variation of the project costs

for Hazina Trade Centre Office Towers Project.

(iii) NSSF may also bc forced to compensate the Contractor for extension of contract period

arising out of the delay in cornplcting the Project.

4.4 SUBMISSION BY DR. ANTHONY OMERIKWA, ACTING MANAGING

TRUSTEB (201s rO DATE)

Dr. Antony Omerikwa, Acting Managing Trustce accompanied by Mr. Austin Ouko,

Acting General Manager ( Corporate Affairs/Company Secretary); Mr. Evans Moturi,

Acting Finance Manager); Mr. George Mwandcmbo (Acting Procurcment Manager); Ms.

Joscphine Mutiso, Acting Managcr, Property Development; Ms. Hellen Koech, Acting

Manager, Lcgal and Mr. Moses Cheseto (Manager, Property Developmcnt) appeared

before the Committce on 22"d April and 6tl'May 2015 to adduce evidcnce on NSSF Hazina

'frade Centre Officc Towers, NSSF Joint Vcnturc Propcrty Dcvelopment in Mavoko Sub

County and NSSF Kcnyatta Avenue Joint Venturc Project.

The Acting Managing Trustee informecl thc Comrnittec that the substantivc Managing Trustee,

Mr. Richard I-ang'zrt stepped asidc following the Exccutivc Order issucd by the President on

public officers named by Ethics and Anti-Corruption Commission on allegations of corntption.

Section l5 (l) of the NSSF Act No. 45 of 2013 gives the Board of Trustees powers to appoint a

Managirrg Tnrstee of the Fund. Thc NSSF Board of 'l'rustecs, as was cortstituted then, lacked the

rcquisite quorulrll ancl was unable to cxercisc its powers atrd responsibilities as per the Act. With
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the foregoing state of affairs, Dr. Ornerikwa was appointed in an acting capacity as

CEO/Mar-raging Trustee on lOtl' April 2Ol5 by the acting Cabinet Secretary, Ministry of Labour,

Social Security & Services to safeguat'd public interest in thc Fund.

Committee Observations on Management of NSSF

The Committee observed that most of the officers in tl"re senior Management level are serving in

acting capacities and recommcrrds that the Boarcl of Trustees should move with speed to

substantively fill the vacant positions.

4.4.1Hazina Trade Centre Officc Towcrs

Dr. Ornerikwa informed the Cornmittee THAT -
Project Background

1. The Fund conceived the construction of a rnulti-storey comn"rercial building uamed Hazina

TradeCentreOfficeTowers in1994 onaplotof landmeasuring l.l2l acreslocatedwithin

Nairobi City Centre between Monrovia and Moktar Daddah Streets. The development was

designed to have an office tower comprising of 24 floors, parking iu 4 basernents and shops

on ground and2 mezzauine floors.

2. After going through a tender process, M/s Mavji Corrstruction Co. Ltd. was awarded the

tender to carry out the works at a contract sum of KES 3,181,468,427 .10 and contract period

of 160 weeks.

3. Owing to financial constraints, the Board of Trustees in its 103'd meeting dated 25tl'

November 1999, the lrund restructured the project by omittirrg the 24-floortower. The

contractor then procceded and courpleted 4 basements, ground floor, 2 mezzanines and I

podium floor in 2003. After complction, thc buildirrg was lcascd to Nakumatt Holdings Ltd.

for a period of20 years.

Completion of the Office Towcr

4. On 3l't August,2010, the Irund's Operations and Investrrrents Cornr-nittee recornmended thc

cornpletiorr of the Office Tower with a budget of KES 2.19 Billiou. The conlmencement date

was projected to be 3'd February, 2Oll.

5. The Operations and lnvestments Cornmittee recomurended that the original Project

Consultants comprisirrg of Mruttu Salmanu and Associates (Pro.ject Architects), Tana aucl
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Associates (Quantity Survcyors), Abdul Mullick & Associatcs (Structural/Civil Engineers)

apd Kisa & Partncrs (M&E Consulting Engincers) be retaincd, as they would ensLlre

continuity and faster implementation of the Project.

6. The NSSF Management, thcn headcd by Mr. Alex Kazotlgo was clirectcd to: -

(i) Confirrn whether thc rctention of the previous Project Cousultants would be in

accordance with the Procurement Act;

(ii) Consider developiug and selling the office space;

(iii) Advertises for contractors for thc completion of the Tower atrd a report be

issued during the October 2010 rneetiug.

(iv) Irormally infomr the existing tenant of the Fund's intctition to complete thc

Tower.

7. T6e Board of Trustees, in its l5l't mccting held on 9'l' Deccmber 2010, approved the

cornpletion of the Hazina Centre and directed that the contractor moves to site by l'' March

2011.

8. The Cotrsultants designed a twin tower office block, comprising of 34 floors and 40 metres

conmunication mast with a total area 418,000 square feet and height of 200 metres. In order

to enhance the structul'al stability for the building, the existing columns will be strengthenecl

with carbon fibre wrap, a process which will lcad to demolition and re-instatement of the

partitiolls next to the columns within Nakurnatt Lifestyle Supermarkct (the tcnant).

g. In 20I I , the consultarrts workecl out and submittecl cost estimatcs and the feasibility study of

the new project as follows:

Cost estimates - KDS 6.6-1 billion
llelurns on investntenl per onnum - 14 %
Pay-bucltperiod - 13.Yectrs.

10. The Fund found thc projcct to bc viable and procceded to tcnder ttncler no. 14/2010-201I

with thc followirtg resltlts:

Biddcr
No.

Bitlder's Name Bid Surn (KBS) Dclivery Pcriod

I China Jiangxi lnt. l.td 6,236,551,784 I 56 wceks

2 EPCO Buildcrs 6,41)7 ,1 16,084 I60 weeks
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3 I:UBECO (China Irushun) 6,354,01 6,059 140 wccks

4 Cementcrs Ltd. 5,99'1 ,7 11 ,380 170 weeks

5 Sichuan I Iuashi lJnterpriscs 6,439,11 1,049 139 wecks

6 '[ulsi Coustruction Co. 6,720,527,089 190 weeks

7 Seyani Brothers Co. Ltd 6,J31,607 ,984 212 weeks

8 N. K Brothers 6,3 I 3,909, 101 199 weeks

9 China Wu YiCo. I-td 5,115,7 52,87 6.13 130 wceks

10 Parbat Siyani Construction Co. Ltcl. 5,951,291,730 159 wecks

11. After evaluation of the bids the tender was awarded to M/s. Cementers Ltd., who was the

lowest evaluated bidder at KES 5,997,,711,380 and a contract pcriod of 170 weeks.

However, two (2) biddcrs appealed to the Public Procurement Altpeals and Rcview Board

(PPARB) who directed that the tender should bc repeated. Thc bidder who had won the

tender, M/s. Cemcnters Ltd., was llot satisfied with the judgelnent and proceeded to court to

appeal against thc judgment by PPARB. The case took urore thatr I year to conclude aud ir.r

Dccember, 2012 t\"rc Court upheld the decision of the Appeals Board and the Fund complied

with the directive.

12. Immediatety aftcr the judgcment, the Funcl instructed thc consultant to cotrfirm the valiclity

of the cost estirnate. The corrsultaut reviscc'l thc cost to bc KE,S 7.3 billion.

13. The Fund thel proceecled to re-tender thc projcct and the openitrg results of tlie tender wcre

as follows:

Bidder No. lliddcr's Namc
I Sinohyclro Corporation Ltd
2 China National AE,RO Technolo
3 China Railway No. Engirreering Group Co. Ltcl

4 China.liangxi Int. Ltd
5 E,PCO Builders [-td.

6 Parbat Si Construction Co. Ltd

7 China Wu Yi Co. Ltcl.

14. Only two (2) biclclers proceeded to the linancial cvaluation stage as follows

Biddcr
No.

Biddcr's Namc Bid Sum (KES)

2 China National AERO Technology 6,7 41,17 4,428

4 China .litrngxi Int. Ltd (r,599,888,888
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15. After evaluation, it was founcl that China Jiangxi Int. Ltd. lrad rnade an error of KES

115,329.300.00, which was notified to them by the Tcncler Committee before the award.

l-Iowever, the Company declincd to absorb the error hence thcir bid sum changed to KES

6,715,218,188.00 which was still lower than the bid sum of China National AERO

Technology. Subsequcntly tlre tender was awarded to China Jiangxi Int. Ltd. at a contract

sum of 6,715,218,188.00 for a contract pcriod of 155 wccks.

Impasse with Nakumatt Holdings Ltd.

16. The Project commenccd on 2"'l January, 2014, a year later than scheduled, because of the

fears raised by Nakumatt Holclings Ltd. and cancellation of drawing approvals by the

Nairobi City County Govcrnment.

17. The existing tenaltt, M/s Nakurnatt Holdings Ltd., was cotrsultecl and it was agreed that the

project shor"rld proceed with nrirrimal inter:r'uptions to thc teneutt. As proof of consultations

with the tenant, thc Funcl producccl copies of two (2) sets of Minutes held on 28tl' May, 2013

and 1l'l'June 2013 as proof that Nakumatt Holdings Ltcl. was representcd in the corrsultative

meetings held to discuss project implernentation.

18. MetroEng Consultants also callccl for a joint site inspectiou, which was held on 29't' May,

2013, with the vicw of assessing thc scope of mechanical and electrical services tltat

required re-routing, to pave way for enlargemeut of selccted strttctural columns for Bl-Bl,

grotrnd floor, rnezzatrinc floor and podirrnl level.

19. In a letter to Mr. Atul Shah, Managing Director, Nakurnatt I-lolclings Ltd., Rcf. SF/A/1014311

VOL.XXXV(96) clatcd 20'r' Junc, 2013, the then Managing Trustee Mr. Tom Odongo

assured Nakumatt Holclings Ltd. that there would be minirnal inconvcniences during the

construction process, to nritigate against loss of business. The Fund also workcd out rebatc

of KES I 7 urillion or1 rcnt, bascd on thc area/parking ancl time thc contractor will take when

working on the spaces he ld by Netkumatt.

20. On 25'l' Junc, 2014, M/s Nakumatt l-lolclings Ltcl. had a changc of mind and wrote to the

Fuld claimiug KES 1,620.148,507.00 as conrpetlsatiou for loss of busiuess and darnages

during thc constrttctiott. (Annex l2)
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21. On I't September 2014, the court issued orders restraining fufther constructiou. On 10tl'

Septernber 2014, the Court lifted the orders, perrding the full hearing of the case.

22. The Fund engaged Wetangula, Adan, Makokha and Co. Advocates to represent it irr the

matter at a cost of Kenya Shillings three rnillion (KES 3,000,000/:).

Requisite Approvals

23. The Fund obtained all requisite approvals as follows: -

(i) Nairobi CityCountyapproval dated 9rl'March,20ll and renewed twice on l5tl'March,

2013 and l4tl'May, 2015:

(ii) Environrnental hnpact Assessment Licence No. 9531 dated 20tl' September, 201I and

renewed for an additional twenty-four (24) months vide Licence No. 326 effective 6'l'

June, 2013. (Annex 9)

Project Status as at February 2017

24. The court case HCC ELC No. I I70 of 20l4 is still pending deterrnination in court. (Anncx

13)

25. As at May 2015, the project was ongoing and the cotrtractor had cast the l2tl' floor.

Strengthening of columns has been done irt basements 3, 4 atrd podir-rn-r floor.

Committee Specific Observations

The Committee rnade the followiug Observations: - THAT

(i) There is no evidence of a feasibitity study undertaken on the commercial viability of the

projcct prior to its commeltcement;

(ii) That Cernenters Ltd. did not re-tender for the Project after nullification of the first tender,

following a ruling by the Public Procurement Appeals and Review Board, despite having

won the first tender as the lowest bidder. NSSF was uot able to adequately respond to the

reasons why the Cornpany did not bid in the sccond round.

(iii) EPCO Builders Ltd. and Parbat Siyarri Construction Co. Ltd. both of whom had responsive

bids during the first tendering, were disqr"ralified at technical evaluation stage during tl"re re-

tendering process, witholrt any satisfactory reasons given by the procuring entity.
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(iv)

(v)

(vi)

(vii)

(viii)

Out of the pinc (9) compranics that subrritted their tcndcrs, only two colrpanies (China

National AERO Technology and Ctrina Jiangxi lnt. Ltd.) were qualificcl to proceccl to thc

financial evaluation stagc. 'l'his prohibitecl a fair and compctitivc bidding.

l'he telder was awarded to China Jiangxi Int. Ltd. which had bccn disqualified drrring the

flrst tcnclering process but successfirlly appealcd against thc award of the tender to M/s.

Clcmenters Ltd. at thc I'}PARB.

TIre Tcpdcr Comnrittee breachcd Scction 44 of the Public Procttrcmeut and Disposal Act,

2005 by canvassing arrd clisclosing infortnation relating to bids and error notification to

biclclers <Irrring the tencler cvaluation proccss. This is in rclation to error of KES

I 15,329.300.00 in the financial bid submittcd by China Jiangxi Int. Ltd., ztn crror which

was notified to the Company brrt declirlcci to correct or absorb.

Tlre rcsumption and enhancemcnt of the llazina Towcrs Project ilr 2013 shotrld have bectt

treated as a fresh ltrojcct in adherencc to Public Procrtrettrcut atrd Disposal Act and thc

attenclant Regulations. Thus, tlte re-appointment aucl rc-engagemctrt of thc Project

Consultants fi'om the original projcct to overscc the ctthanced thc Hazina Towcrs projcct

wns contrary to the procurcment law.

The rc is l1o eviclcnce that Nakumatt lJoldings was acleqrrately coustrlted before

corllmencement of thc Projcct.

4.4.2 Mavo .Ioint Vcnture ProDertv Dcvclonment

Project Background

l. T[e Fund planned to unclertakc a Joint Vctrturc Propcrty Devclopuent Project otl 1,010

acrcs of lalcl it owns in Mavoko Municipality. T'he objcctive of the project is to improve

rctlrns on thc investment.'fhe clcvelopnretrt was approvcd by the NSSF Boarcl of Opcratiorls

apcl Ilvestprclt Comr-nittcc in its l3tl' Mecting hclcl on 3l't Attgttst 2010. (Anncx l4)

Z. The tencler was advertisccl as an intcrnatiortal tcnc'ler altcl Exltression o1'Intcrest (EOI) No.

5l2Ol0-2}l l, the advertiscment was placecl in Thc Daily Nation ncwspzU)cr on l8'l'Octobcr,

2010, Thc Stanclarcl ncwspaper on 19'l'Octobcr,2Ol0 and Thc Econontist otr 23'''l October,

2OlO. (Annex l5)
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3. The purpose of the tender was to identify a Joint Venture Partner with whom the Fund

would develop the project jointly and subsequently sell the development and then share the

profits proportionately according to the capital contribution of each of the partner.

4. The Board of Trustees, in a Special Board Meeting held on 1Otl'May, 2Oll, approved for a

mixed development for a self-sufficient township cornprising of up to 30,000 housing units

plus amenities. (Annex 16)

5. Cabinet approval was sought and subsequer"rtly granted on27tt' August, 2013, in which the

housing units were increased to 60,000. (Annex 17)

Request for Proposals

6. New International Request for Proposals (IRFP's) No. 0912013-2014 for Joint Venture

Project Development in Mavoko Municipality, comprising of 30,000 units as phase I of the

project was advertised on 22"d October,2013. The closing and openiug of the IRFP's for the

projects was successfully concluded on 24tt' April, 2014. A total of 4 firms responded.

(Annex 18)

7. Followirrg the irnplementation of the Public Private Partnership (PPP) Ac!2013, the Fund

sought clarification from the Public Private Paftnership Unit (Annex 19) who advised that

the project does not fall under the PPP but rather, a Joint Venture Project that rnay be

procured under the PPDA, 2005. (Annex 20)

8. The Fund wrote to the Public Procurement Oversight Authority (PPOA) on 19tl'september

and 10tl' December, 2014, requesting for advice ou whether it would be appropriate to

evaluate the bids outside the stipulated evaluation period, of which the Authority advised

against. (Annex 2l and22)

Fresh Bid - February 20L5

9. The Fund invited fresh bids tlrrough a restricted tender from a total of fifteen (15)

finns/consortia, which had responded to EOI and RFPs as per Section 73(2) of the PPDA,

2005. The l5 bidders had a clear understanding of the Project, having participated in the

earlier tenders that had been advertised both locally and internationally.

10. The invitation for RFPs for the project was sent out ou l5tl'February,2015. The RFP No.

l5l2}l4-2015 for Joint Venture Development in Mavoko was due for opening on 17tl'
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March, 2015. However due to requests made by the invited firms during a pre-tender

nreeting held on 25tl'February 2015, the opening date was extended to Stl'April,2015 and

subsequently extended to l5tl'April, 2015.

ll. To speed up the process and save time, the Fund invited fi'esh bids througlr restricted tender

from a total of 15 firms/consortia, which had responded to the EOI and RFP's as per Section

73(2) of the PPDA, 2005. The I 5 bidders had participated in the earlier tenders that had been

advertised.

Project Financing

lZ. Itwas envisagecl that the joint venture project will be financed through contribution of land

by NSSF while the joint venture paftner was expected to provide finances for the Project.

The value of the Kenyatta Avenue lancl as at 26rt' Attgt"tst, 2014 was KES 3.275 billion

(Annex 23)

13. The design and viability wor-rld be based on the proposals to be submitted by the bidders.

The cost of the project was, therefore, to be established once the tender process was

finalized.

14. The purpose of the tender was to identify a joint venture partner with whonr the Fund would

develop the project jointly with, and subsequently sell the development and share the profits

proportionately according to the capital corrtribution of each of the partners.

Ke atta ue airobi CB nture P

Project Background

l. The Fuld planned to undertake a development on 3.6 acres of land it owns along Kenyatta

Avenue in Nairobi Central Business District in order to irnprove returns on investment.

Currently, the piece of land is r-rot optirnally utilized otl'rer than capital appreciation.

Z. The development was approved by the Board's Operation aud Investtnent Committee in tlie

l3(l' meeting held ou 3 l't August 2010. (Annex 24)

Tendering Process

3. The telder was adveftised as an international tender and Expressiort of Interest (EOI) No.

5lZOlO-2Ol l. TIte advertisement was placecl in The Daily Nation newspaper on l8tl'
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October, 2OlO,The Standard Ncwspapcr on lgtl'October,2010 arid The Ecouotnist on 23"1

October, 2010. A total of 7 finns/consoftia responded. (Anncx 25)

4. ln tlre I 53'd Meeting of the Boarcl of 'lrustocs hcld on 24tt' May,201l, approval was grauted

for a n-rixed urban cornmercial contplex clcvelopment with a couvention centre. (Annex 26)

5. Due to the lapse oltime, lnternational Rcquest lor Proposals (ll{FI"s) No. 8/2013 -2014 for

Joir-rt Venture Propefty Dcveloprnent in CBD was advcrtiscd on 22"d October, 2013. (Annex

27\

6. Tlre closirrg and opening of thc IRFPs for the project was successfully concludcd ott 22nd

April, 2014, two firms responded. Following tlre irnplementation of the PPP Act,20l3 the

Fturd sought clarification frorn thc Public Private Partnership (PPP) Unit on whether the

Kerryatta Avenue pro.ject as originally conceptuttlizecl fell r"rrrder tlte PPP arrangemcnt.

7. The Fund had two options, under the PPP zlrrangement to co-uranage with the private partner

after completion of the project or or.rtright scll through a .foint venture arrangement. The

Fr"rnd has sincc optcd f,or outright sale zrfter cornpletiott of the pro.jcct as a ioint vettture.

Project Financing

8. It was envisaged that thc Joint Venture llnancing of the project ,uvill be the Fund's larrd

contribution and thc .loint Venture Partner is expectccl to financc the project. The design and

viability will be based on thc proposals to be submittecl by thc bidclcrs. 'fhe cost of the

project was to be cstablished once the tencler process was finalizcd. Thc cost of the Mavoko

land as at 26tt' August, 201 4 was KES 3,1 4l ,000,000.00.

g. To speed up the process and savc tinre, thc Fund invited fresh bids through restrictcd tetlder

from a total of l5 firms/consortia, which lrad rcsponded to the EOI and RFP's as per Section

73(2) of the PPDA, 2005. The l5 bidclers had participated in the earlier teu<lers that had bcen

advertised.

10. The invitation for RFPs for thc projcct was scnt out ott 5tl' Februat'y,2015. The IIFP No.

1612014-2015 for Joir-rt Verrturc Propcrly Devclopmcnt along Kcnyatta Avcnuc in Nairobi

CBDwasducforopcningon lgtl'March,20l-5. I{owever,basedotrthcrcqucstsmaclebythe

invitecl firrns {uring a ltre-tenclcr rnccting held ou 2-5tl' Fcbruary, 2015, thc opcning clates

wcre extcnclecl to 9tl' April, 20 I 5 ancl furthcr cxtcndecl to I 6tl' April 20 I -5.

PUBLIC INVESTMENTS COMMITTEE: Specia! Report on the Completion of NSSF Hazina
Trade Centre Office Towers and Implementation of Proposed Joint Venture Property
Development in Mavoko Sub County and Kenyatta Avenue in Nairobi CBD

E



I l. The purpose of the tender was to identify a Joint Vcnturc Paftner with whorn the Fund

woglcl develop the project jointly arrd subsequently sell the development and share the

profits proportionately according to the capital corrtribtttion of each of the partner.

Committee's Specilic Observations

The Committee observed that;

(i) The NSSF Management did not carry out tu.ty feasibility stuclies on the project designs

ald elgineer's cstimales before tenderirrg. Civen thc financial rnagnitude of the Project,

the Fuld wor"rld have lost billions of shillings had the Project commeuced. The

Management did not adequately respond to tlie issue of the envisaged/projected returns

on the investment after cornpletion;

(ii) It was irnproper for the Fund's Tender Comurittec to use a list of bidders who responded

to a lapsed tendcr, which wcre supposed to be retttrncd unopened;

(iii) The Fund did not aclvertise for Expression of lnterest for consultancy as provided under

Section 78 (3) of tl-re Public Procurernent and Disposal Act, 2005. It was coutrary to the

PPDA,2005 for the Fund's'fender Corrrmittee to usc a list of bidders who responded to a

lapsed tendcr, which was supposed to be returned ttnopened.

(iv) The procuring entity used restricted tendcring method ittstead of open tendering, without

sr-rfficient reasons for the choice of the rnethod; this was done iu contravention of the

provisions Section 73 (2) of the PPDA, 2005, which provides for the conditions utrder

whiclr a procuring entity may use restricted tendering method.

(v) The Cabinet approval of thc Projcct was a policy decision on the project, different from

the actual tendering process which the procuring entity ougl-rt to have fr"rlly adhercd to.

4.5 SUBMISSION BY MII. ADAN MOI{AMMED, FORMER NSSF BOARD

cI{AIRMAN (2009 -201s)

Mr. Adan Mohammcd, former Chairman of NSSF Board of Trustces appeared bclbre thc

Committec on 7tl, July 2015 to adduce evidence on his role in the mattcr of NSSF l{azina

Towers, Mavoko and Kenyatta Avenue Joint Venturc projects.

He informed the Comn-rittee TIJAT -
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1. He served as the Chairman of the NSSF Board of Trustees for two, three-year terms, starting

fi'om l't March, 2009 and the other fi'om 3''l March, 2012. He exitecl as the Chair ott 6'l'

February,20l5, three weeks before thc expiryof his second and final term which was due to

end on 3''lMarch, 2015. FIis ternr subsequcntly ended on 3*lMarch 2015 tlrrough a Gazette

Notice by the Cabinet Secretary for Labour, Social Sectrrity and Services Ilort. Kazungu

Karr-rbi. His successor was subscclr"rcntly appointed. FIc couldn't, however, attribute his exit

to either expiry of his tenurc in accordance with the NSSF Act or prcmature

temrination/revocation by the Cabinet Secrctary.

2. On the nratter of NSSF l1,azina Towers, Mavoko and Kenyatta Avenue Joint Venture

projects, he informed the Cornrrrittee that he did not havc access to clocurnentation to support

any information he may givc to the Committee concerning thc projccts. I-le made phone calls

to NSSF managelllent requesting for the information on thc projects but the management

was unwilling to avail the sanrc to him. l-le was therelore trot in a position to prepat'e any

submission with factr"ral and material evidence on thc issues raised by the Conrmittcc

concerning the projects. l-lc was adviscd by the Committee to put his rcquest to NSSF in

writing and infonn the Committee of the outcorne, which he never did.

3. As to the reason why there has been instability and high turn-over of Managing Trr-rstees at

the Fund in the recent past, he infbmled thc Corrmittcc that accorcliug to the former NSSF

Act the Managing Trustee was forced to report to both the appointirrg authority, i.e., Board

of li'ustecs and the Cabinet Secretary/Minister, who had powers to dismiss the MT. Tlie new

NSSF Act,20l3 that came into operatior-r on l0tl'January, 2014, rcrnedicd thc situation by

clearly spelling out the process of appoirrtnrcnt, tctturc of office, procedurc and grounds for

removal of the Managing Trustee by the Board. The Cabinet Secretary no longcrltas powers

to appoint or relrrove the Matraging'l'rustee fi'onr office.

4. On the appointment of thc current acting Marraging Trustec, Dr. Antony Omerikwa, he

itrformcd the Comnrittec hc was not irr a position to lrrovidc an aclequate response because

the appoirrtrncnt was dorrc by thc Cabinct Sccretary, aftcr hc had left officc.

Committec Specifi c Observation
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The Committee observcd that Mr. Adan clid r-rot make a written submission to the Cornmittee as

instructed. The Committec was therefore rrot in a position to substantially interrogate the witness

on his role in the in-rplementation of the thrce projects.

4,6 SUBMISSION BY HON. GEDION NDAMBUKI, NSSF BOARD CHAIRMAN

Hon. Gideon Ndambuki, the Chairpcrson ol' the National Social Security Fund,

accompanied by Dr. Anthony Omerikwa, Ag. Managing Trustee; Mr. Austin Ouko, Ag.

Company Secretary; Mr. Lwenye Mwandembo, Ag. Procurcment Manager; Mr. Moscs

Chcseto, Ag. Gcncral Manager, Finance and Invcstments and Mr. Evans Moturi, Ag.

Finance Manager, appcarcd beforc thc Committce on 3l't January, 2017 to adduce

evidence on the implementation status of thc Hazina Tradc Ccntre 'fower project.

He subrnitted as follows: -
Implementation Status of Hazina Tradc Centre Tower Project as at 31't January, 2017

l. Although thcre was delay in tl-re commcncemcut of the project due to fears raised by

Nakumatt Holdings Limitcd (the tenant) ancl Nairobi City County Government cancellation

of drawings approval, eventually the project cornmenced on 2"d January, 2014, a year later

than scheduled.

Z. The Corrtractor has cast thc l5tl' floor, and is waiting for Nakumatt Holdings Lirnited to

provide space for column strengthening'

3. TIre strengthening of column works has bectt clonc in basements 3,4 and podiurn floors. Thc

State Department of Public Works engincers have been asked to rcview the column

strengthening for structuraI integrity.

4. On 25tl'Ju1e,2014, aftcr cor-rsideration of thc construction mitigation factors and acceptance

of the project, the tenant (Nakumatt Ltcl.) wrote claimirrg Kshs. 1,620,148,501 as

compensation for likely loss of busiuess.

5. M/S Nakunatt Holdings Ltd. rcviewcd their position ol1 thc coutinuing project and weut to

court. On 1'' Scpterlber,20l4, thc court issucd orclcrs rcstraitring further cottstruction.

6. O5 l0tl'Scptember,2Ol4, the court liftcd the ordcr, pencling the full hearing of the case. TItc

case was mentioned on l6'l' June, 2015 for pllrposc of obtairring a ruling date.
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7. Meanwhilc, the Project Consultant and Main Contrurctor, have been instrr,rcted to ensure that

all mitigatirrg actions have been executed to avoid escalation of clairns.

8. An ad hoc committee of thc Board of Trustees has been formed to negotiate with Nakumatt

Holdings Lin-rited and has alrcady held its first negotiation meeting betweett NSSF and

Nakumatt Holdings.

9. The Project Consultants havc bccn instructed to obtain all statutory approvals and clearance

for the project with Nairobi City County to enablc projcct implemetrtation.

10. The Board of Trustees clircctcd that an indeperrdent consultaltt be approached to give

guidance on the issue of structural strengther.ring approval. Subsequently, NSSF

managelllent wrote to the Statc Depaftment of Public Works otr I I tl' March, 2016.

11. The State Depaftrnent of Public Works (SDPW) officcrs reviewed the project designs ancl

held a meeting with the Pro.jcct Cousultants. Tl-rey gave a preliminary recommendation that

tlre higher tower can be constructed up to twenty (20) floor levcls above the podium while

the lower tower call accon'lmodate fourteen (14) floor levels abovc thc podiun-r.

12. The SDPW instructed the State Department of Infi'astructure to perform structural tests for

the existing structure, to allay the fears of structural integrity. Based on the Material Testing

and Research Division (MTRD) tcst results, the State Departurettt of Public Works advised

that the building structurc is adequate to carry the Ioad of 40 suspended floors.

Court Case No. ELC NO. 170 OF 2014

13. After negotiations and corrsultation with MiS Nakumatt Holdings Lirnited, it was agreed that

the constructiorr would procccd whilc they wcrc in occurpation and the contractor was to put

rnitigation lneasures to ntinimize disruption to their business. Nakr,rmatt Holding Lirnited

was in agreement with the rneasures put in placc arrd ouly requcsted for a reduction of thc

applicable annual rent by 50%o, whrch thc Fund dcclir.recl, as thcre was no basis for the

reduction ancl the Fund only gavc Nakr.rmatt Iloldings Limitcd justifiablc rebates on thc rent.

14. Sutrsequently, after the Contrerctor had moved to the site and began construction, Nakutnatt

Holdings Lirnited went ahead ancl filed a suit (ELC No. 1170 of 2014) against the Fund,

clairning Kshs. 1,620,148,507 for loss of busincss. Orr l't Septetnber,2014, theyobtained atr
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ex-parte interim injunction against the continuecl constrttction of the building. Howevcr,

after inter-parties hearing, the interim injunction was lifted on l0'l'Septernber,2Ol4.

15. On 3"1 Deccmber, 2015, tlie rnatter canle up for highlighting of submissiorrs on the 2"d

interlooutory applicatiorr being (l ) Nakumatt's Notice of Motion dated 2S'r' August,20l4 for

injunction and (2) the second defcndants (China Jiangxi Intemational) Notice of Motion

dated l5(l'September,2014, seeking to have the plaintifls suit struck out as against the

second defendant with costs.

16. The matter was schedulecl for ruling on the 2"d interlocutory application on Friday 30'l'July,

2016 befbre Lady Justicc Gachcru, br"rt the sanle was not ready. The Judge apologizecl for

the delay ancl said she would dcliver the same on troticc to be served on all parties.

17. There bcing no injunction, Nakumatt Holdings Limitecl has since Jauuary,20l5 rcfused to

grapt tl-re contractor access to Basernertt 1,2 and ground floor, Mezzanitre I and Mezzanine

2 for the column strengthcning works. This is clespite the Fr-urd writing to Nakutnatt

Holdings Limited on 2l't Jzrnuary, 2015, notifying them to give the contractor access.

(Annex l1) The works thcreby stalled, a situation which will definitely give rise to

contractual claims for the delay.

18. 01the 29tl' Septernber, 2015, thc Fr.urd wrotc to Nakumatt Holdings Lirnited, issuing it with

a Noticc of breach of Clausc 5 (a) of the Leasc for refusing the lluud's Contractor access to

the 3 colurnns in baseruents I and 3, which lic at the edge of thcir store for strengthening.

T[e Noticc gave Nakurnatt Holdings Limited 2l clays whcreupotr if thcy didn't corrply with

the l-ease datcd l2tl'Augnst 2003, the Fund would be free to re-entcr and re-posscss the

entire premises.

19. The 2l-tlay Notice ran from thc day of service and lapsed on the 22"'t Octobcr.2Ol5. The

lctter also put Nakumatt Holdings Limited on notice that thc Funcl would clairl indcrnnity

and damagcs from them for any financial loss, pcnalties and interests that rnay be levicd by

the contractor on account of their non-conrpliancc with the l'-uncl's carlier notices.

20. The Funcl wrote again to Nakurnatt Iloldings Limitecl olt 9'l'October,20l5 settirlg out tlic

facts of the matter and urging Nakumatt l-{oldings Limited to give access before thc notice
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period lapsed and again rcnrinded thcrr, that they risked being chargecl for costs attd damages

for thc delay occasionecl by their refusal to give access.

21.'l'hc lrund's Board o[''l'rustees lbrmecl an ad-hoc cornmittee o[ the Board to engage

Nakumatt Holdings Limitcd ol1 au out-of-court scttlcrncrrt. l'lie cornnrittec held a meeting

with Nakumatt Holdings Liniited clirectors on 7tl' June, 20l(r, wherein it was agreed that thc

Fund should rnake a countcr ofTer to Nakurnatt Holdings Ltd.'s proposal to settle the mattcr

out ofcourt.

22. The NSSF connter-of'fer was con.rmunicated to Nakumatt Holdings Limitcd but it was

rcjected. Furlher consultations arc ongoing.

23. On lltl'February,2017, the couft dcclincd all thc ordcrs souglrt, key reasons being: -

(ii) Under clausc 2(c) of the lease agrcement, it is clcar tlrat the dcfcndants reserved the

right to build or into any wall or roof of thc prernises; the plaintiff tlius willirrgly

entered into thc lcasc agreemcnt knowir-rg that NSSF had a right to build or execute

any works;

(iii) Clause 5(h) of thc lease agreement gives NSSF thc right as it dcems reasonable to

carry out any altcrations, additions or any improvctncnts;

(iv) The court did not find any spccial circunrstanccs to grant a mzrndatory injunction on

the interlocutory application to restrain the clel'er-rclants r-rntil t[-re sLrit is heard and

detennined.

The court therefore found thc Motion as being ullmerited but orclered the nrain suit be heard

expeditiously.

Committec Specific Observations

The Committee made the followiug observatiorrs. 'fHAT;

(i) Tlic prcsiding Judgc of the High Court lras taken inorclinately long to deliver a ruliug on

court case no. ELC No. 1 I 70 of2014.

(ii) NSSF ougl-rt to proceecl with construction of the building noting that the [-ligh Court has

lifted the initial injunctiort rcstraining firrthcr construction of the building.
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4.7 SUBMISSION BY MR. FRANCIS ATWOLI, NSSF BOARD TRUSTEE

Mr. Francis Atwolio NSSF Board Trustee, accompanied by his Personal Assistant, Mr.

Adams Baraza appearcd bcfore the Committee on 12il' May, 2015 to adduce evidence on

the matter of NSSF Hazina Trade Ccntre Officc Towers, Mavoko and Kenyatta Avcnuc

Joint Venture Projects.

He informed the Cornmittee THAT -
4.7 -l Hzzina Trade ntrc Officc Towcrs

l. In his opinion, the Project is not viablc and not good value for money but that his advice was

disregarded and the projcct commenced.

2. The initial project cost was KES 3.2B but now stands at KES 6.78.

4.7.2 Ma ko and Kenvatta venuc.Ioint Vcnturc Proiccts

Project Background

3. 'l'he Board's Committee lbr Operations and lnvesttnents at its meeting on 3l't August 2010

directed NSSF managerrent to advertise intemationally for Expression of Interest (EOI) by

30tl'septernber 2010 for the proposed devcloptnent of Mavoko, Kenyatta Aventte and State

House/Milimani plots. The EOI 0512010-201I advertisements were subsequently placed in

The Daily Nation, Thc Standard and The Econornist in October 2010 for purposes of

identifying Joint Venture Partner(s).

4. The EOI was then evaluatcd by M/s Adventis Inhouse Africa (AlA) who was the Project

Consr"rltant, because thc Fund lacked capacity to evaluate aud manage projects of this

rnagnitude.

S. Subsequeltly, the Fund Tender Committee (FTC) sitting on 26'l'May,2011, adopted a

report by AIA after varying the cr.rt off score front 600/o to 5O%o, to allow for broader

participation and approved thc following firms for invitation to subtnit Requcst lor Proposals

(RFP).

Mavoko Property

a) China CAMC Etrginecring Co. Ltd
b) Housing Finance
c) Joel E.D Nyasctne& Associates
d) Africa Legend
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e) Spencon Developrnent Co. Ltd

Kenyatta Avenuc Property
a) China CAMC Engineering Co. Ltd.
b) Africa Legend Ltd.
c) Sichuan Huashi Elrterprise Corporation (EA) Ltd.

d) Spencon Development Co. Ltd.
e) SIEICO Ltd.

6. The following firrns picked Tender Nos l6-17l2O1l-2012 Joint Property Development for

Mavoko and Keuyatta Avenue.

Mavoko Property

a) China CAMC
b) Housing Finance
c) J.E.D Nyaseme & Associates
d) African Legend

Kenyatta Avenue Property

a) African Legend
b) China CAMC
c) Sichuan Huashi

7. The bids lapsed due to sheer passage of tirne.

8. Another atternpt was made tl-rrough Tender Nos 08/2013-2014: Proposed Joiut Venture

Property Development, Mavoko Sub County and 09/2013-2014: Proposed Joint Venture

Property Development, Nairobi CtsD advertised on 23rd October 2013 and opened 24tl'

Apr]l 2014 respectively. These, too, lapsed due to passage of time and were subsequently

ternritrated by the Fund Tender Conrmittee on 22"'t Januaty 2015.

g. The Fuld Tender Committee of 22"d January 2015, chaired by Dr. Anthony Ornerikwa

recomnlended terrnination of tender process and invitation of fresh bids through restricted

telderipg for Mavoko Project, using a list of firms that had respouded to previous

invitations

10. On 26tl' January, 2015, Mr. George Mwandembo, the Ag. Procurement Manager sent a

Memo to the Manager, Propcrty Dcvelopmcnt, informing her of Tennination of Tender No.

gl20l3-2014 (tFRP)for Mavoko Joint Propcrty Developtnent, owiug to lapse of time. In the
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same Memo, he also inforrned her that the Fund Tender Committee did not approve use of

restricted tendering for the project.

ll. However, on 28tl'January 2015, tl're FTC approved commencement of restricted tendering

for Mavoko Joint Property Development and Kenyatta Avenue Joint Property Development,

using l5 firms rnentioned above. Sinohydro Tianjin Engineering Co Ltd. & Sinohydro Real

Estate Co Ltd. were also listed.

12. Prior to this decision, the Fund had requested gr.ridance from Public Private Partnership Unit

(PPPU) which opined that Mavoko should be managed under the Public Procurement &

Disposal Act 2005 and Kenyatta Avenue under Public Private Partnerships Act2072 No l5

of 2012.

13. The Fund had further requested Public Procurement Oversight Authority (PPOA) to guide

on the circumstances under which time lapsed tenders can be evaluated. PPOA advised that

there is no such provision in law.

14. Interestingly, on 28tt' January 2015, with blatant disregard to relevant statutes, the Fund

Tender Committee approved a list of fifteerr (15) firms drawn from previous procurements

(lapsed and terminated tenders). The firms approved are the following:

(, Davurulc Builders ctncl Conlractors
(ii) Weihai International Econontic & Technical Cooperative Company Ltd.

(iii) Sinohydro Tianjin Engineering Co Ltd. and Sinohydro Real Estate Co Ltd.

(iv) Baseline Architects Consortium & Zakhem International Construction Ltd.

(v) Ifousing Finance Ltd.

(vil Markem Ltd.

(vii) Epix Investtnents Llcl.

(viii) Joel E.D. Nyaseme& Associcttes

(ix) Edermann Properties Ltd.

(x) Afi"ican Legent{ Ltcl.

(xi) Symbion Kenya l.tcl.

(xii) Spencon Development Co. Ltd.

(xiii) China CAMC Engineering Co. Ltd.

(xiv) 20't' Century

(xr) Group 5 Stntclured lngenuit.v
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15. Rcstricted Tender Nos I 5-1612014-2015 Joint l)roperty Developmcnt - Mavoko Strb County

and Nairobi CBD respectivcly were issued, closing ot.t l7'l'March 2015 and lgtl'March but

werc rescheduled to open on 8tl'April 2015 ancl 9tl'April 2015 respectively.

16. With the foregoing, the following gaps in the procurenrent proceedings are too glaring and

point to fraud, conspiracy to cornrlit cconomic crirnes and high-level malfeasance.

(i) That no request has bcen sr,rbrnitted to PPOA by the Fr"rnd to be allowed to usc a

specified permitted procltrcmcnt procedure as pcr Public Procuretnent and Disposal

Act 2005 Section 92.

(ii) Tl-rat the Public Partnership Unit was involvecl in the approvals of the concellt and or

documentation as requircd undcr the Public Private Partncrship Act (PPPA).2012

(iii) That no feasibility stucly was carried out for projects estitnated at KES 130 billion of

pensioners' savings, is quitc tclling and point at marragement interestcd only in

making quick moncy by letting irrterested partics carry out skcwed feasibility study

and issue favourablc rcports only for individual bcnefit.

(iv) That the approval by the Cabinct vide referencc lctter ML/ADM4ll28YOL.V dated

26'l' August 2Ol3 by Hon. Samwel Kazungu Katlbi, Ministcr for Latrour, Social

Secr.rrity and Services, therefbre was irregular and may have been based on

misinfonuation, because no leasibility report, project roetd map or concept has beell

donc.

(v) That if tendcr lapses by shecr passage of time zutd/or is tenninatecl, it is illogical to

rely on lapsed and terminated infornratiou to progress the same.

(vi) Tliat it is irregLrlar to use previons respondents as a basis for restricted tender and yet

the proceedings thercto lapscd or were terttrinatcd.

(vii) That is thcrc is no cvidence that the prt-rjects buclget of KES l.8B provided in FY

2012/2013 has beeu rolled ovcr.

(viii) That a projcct cannot be undertakeu without planning. As pcr Public Procuremcnt

ancl Disposal Act 2005 Sectiot'r 26 as arncudccl on ltJ'l' June 2013 under Gazcttc

Noticc l0(r, no procllrentent proceedings can bcgiri without a budget. It appears the

new tcnder advertisemcnts arc pegged ou the provisiort for KES l.68 in the budget

estimates for IrY 2t)15l2}l(r, which can only take cffcct frorn l't July, 2015, if

approved. This is scaudalous!
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17. The tender documents go on to suggest that a feasibility study will be done once the joint

partners are identified. This llteans pensioners' ntoney will be spent long before the viability

of the projects is established. This is not and cannot be prudent use of public resources. It is

pure plundcr, as this is meant to align the report to individual interest (subjective not

objective). Such a study can only be done by an independent consultant, who should not be

part of the project contractors. In this instancc, the prospective joint venture partner(s) are

being asked to provide feasibility str,rdy and on this account alone, they will score a

maximum of 20 marks.

18. That these projects cstimated value is beyond threshold allowed for restricted tenders under

PPD Act 2005 and the Regirlations 2007 and no explanation can justify it without an EOI

process.

19. That the list approved by FTC has not bcen subjected to due diligence to establish their legal

existence, financial standing and as at now, so it is possible the Fund is dealing with paper

tigers.

20. To date, no forensic ar-rdit has been done to establish whether the Fund makes any profit for

pensioners, with many investments in real estate.

21. I1 conclusion, the Cabinet Secretary, Management aud Trustees involved in tl-ris flagtant

abuse process should be named, investigated, called to account and be charged for abuse of

office, committing public money without planning atrd conspiracy to commit economic

crimcs among others. The tenders should be suspended forthwith and the EACC, CID,

Ornbudsrnan and DPP move in quickly and carry out multiagency investigation and provide

a report in not morc than 30 days. In the intcrirn, all those merrtioned in this saga must be

directed to step aside to allow for impartial investigations.

22. Whcn asked whether he had any intcrest in the two projects or related contractors, Mr.

Atwoli responded that his only interest was to safegr-rard pensioners' funds fi'om

mismanagernent.

Committec Specific Observations

The Committee observed THAT -
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(i) Dr. Ornerikwa did not disclose that he cl-raired the Fund Tender Committee Ineetiugs where

key decisiolrs were made regarding Mavoko and Kenyatta Aveuue projects.

(ii) The Contract Agreement signed betweerr Sinohydro Tianjin Ltd. and Reverof Consulting

Ltd. is not dated and its rnotive is suspect.

4.8 SUBMISSION BY HON. KAZUNGU KAMBI, FORMER CABINET

SECRBTARY, MLSSS (2013-2015)

Hon. Kazungu Kambi, formcr Cabinet Secretary Ministry of Labour, Social Security and

Services appearcd before the Committec on 12tl'May, 2015 to adducc evidence his role in

thc matter of the procurement of Hazina Trade Centre Office Towers Project, Mavoko and

Kenyatta Avenue Joint Venture Property Dcvelopment Projects.

He informed the Cornrnittee THAT -
4.8.1 Hazina Tradc Centre Office Towers Proiect

Advertisement, tendering, tender evaluation and award of the re-telrdered contract for the

proposed completiorr of the NSSF Hazina Trade Centre Office Towers Office Block Tower

(l{azina Towers) Project was done between 9tl' January ,2013 arrd I ltl' February ,2013 before

he was appointed iuto office.

The Tender was awarded to M/s China Jiangxi International (K) at a contract price of KES

6,715,218,188.00 with a completion pcriod of 155 weeks. Contract was signed ou 26tl'

February,20l3 which allowed for an advance payment of up to l0o/o of the contract sutn.

T|re Contractor was therefore paid KES 67,1521,818.80 as l0% of the cotttract value on 6tl'

Marclr, 2014 to facilitate comlnencement of the Project. Construction of the Hazitra Office

Towers is ongoing.

According to the Contract Agreernent, payrnents to the contractor are to be made on monthly

basis uporl subrnission of the applications, giving sufficiertt details of works done and

materials on site. However, the contracting entity shall make the paymcnt upon certification

of the sarne by the Project Architect.

4.8.2 Mavoko nd Kenvatta Avenue Joint Ventrrrc Proiects

I

2

3

pUBLIC INVESTMENTS COMMITTEE: Special Report on the Completion of NSSF Hazina
Trade Centre Office Towers and Implementation of Proposed Joint Venture Property
Development in Mavoko Sub County and Kenyatta Avenue in Nairobi CBD

E



4. Followirrg termination of the contract of the former NSSF Managing Trustee, he issued a

press release, cancelling all NSSF projects that were tendered but had not been awarded,

including the Mavoko Sub County Joint Venture and Kenyatta Avenue Joint Venture

projects.

5. The projects will be re-tendered afresh. Further, all Projects which have been awarded and

are ongoing will be subject to a comprehensive audit by the Efficiency Monitoring Unit

(EMU).

6. Mr. Kambi was hard-pressed to give actual figures of the total cost of the two Joint Venture

Property Development projects. He however indicated that NSSF's contribution in both

Kenyatta Avenue and Mavoko Sub County Joint Venturre Property Development projects is

land.

7. Kenyatta Avenue Joirrt Venture project is 3.6 acres of land along Kenyatta Venue in Nairobi

CBD while Mavoko Sub County Joint Venture Project measures 1,010-acres which he

approximated the value to be KES 30 million per acre, which would make it worth at least

KES 30 billion.

8. NSSF developed a Concept Note that he used to develop a Cabinet Memoraudum, which he

forwarded to the Cabinet. The Cabinet's rationale for doubling the number of the proposed

low-cost housing units (frorn 30,000 to 60,000) was because of the rising demand for houses

in Nairobi.

Committee Specifi c Observations

The Comrnittee observed that:

(i) Hon. Kambi interfered with the procurement process of a procuring entity by cancelling

the advertised tenders for Mavoko and Kenyatta Avenuc Joint Venture Projects.

(ii) Should NSSF Management undertake the proposed development projects without joint

venture partner substantial fundirrg, the developments would put a strain on the Fund's

financial portfolio.
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4.9 SUBMISSION BY AMB. RAYCHELLE OMAMO, FORMER AG. CABINET

SBCRETARY, MLSSS

Amb. Raychellc Omamo, thc then acting Cabinet Secretary for Ministry of Labour, Social

Security and Services (MlSSS)accompanied by Mr. Ali Noor Ismail, Ibrmcr Principal

Secretary, MLSSS appeared bcfore thc Committee on 9tl' April and 6tl' May 2015, to

adduce evidence on the matter of the procurcmcnt process lbr the Conrpletion of Hazina

Trade Centre Office'fowers in Nairobi and Joint Venturc Property Development Projects

at Mavoko and Kenyatta Avenue.

On the matter of contracts for proposed developmeut projects in Mavoko , llazina Towers and

Kerryatta Avenue, Arlb. Omamo assured the Cotnmittee that slie would not sanction any

ullawful decision that may lead to loss of meurbers' contributiorrs aud that no major investnlents

wopld be made by the Fr,urd until the Board was properly constituted. She issued a Moratorium

to this effect.

Committee Specifi c Obscrvation

The Ag. Cabinet Secretary safeguarded public funds through issuance of a Moratoriuur to

prevent loss of funds through cornrnittal of funds in the absence of a duly constituted Boarcl of

Trustees at the tirne of her appearance.

4.IO SUBMISSION BY MR. MAURICE JtJMA, DIRECTOR-GENERAL, PPRA

Mr. Maurice Juma, Director-Gencral, Public Procurcmcnt Regulatory Authority

accompanied by Mr. Pcter K. Ndung'u, Procuremcnt Officer appeared bcfore thc

Committee on 2l't M"y, 20I5 to adduce evidencc on the National Social Sccurity Fund's

(NSSF) I{azina Trade Centre Office Towers Project in Nairobi County and Joint Venturc

Propcrty Developmcnt Projccts in Mavoko Sub County and Kcnyatta Avenue in Nairobi in

Nairobi City.

The Director Ceneral inforrned thc Colnmittee THAT- (Annox 4)

4.10.1llazina Tradc C Officc'I'owers Proiect

PPOA potecl that the procuring entity had initiated a procurenteut process, tcnder No.

14l2}l0-201I for Con-rpletion of Hazina Trade Centre Office T'owers-Nairobi and awarded

it to Cenrenters Ltd. at KES 5,997,771.380.

I
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2. This award was challenged at the Public Procurerncrtt Administrative Review Board

(PPARD) by China Wu Yi (Kcnya) Co. Ltd. and China Jiarrgxi luternatioual Kenya Ltd.

rrnder Application Nos. l4l20l I of 20(r' April 20ll and 15l20ll of 2l'( April, 2011. Thc

PPARD, upon rcvicw of thc procurclnent cviclence atrd testitnony front the witnesscs, lound

thc tcnder proccss was flawcd atrcl anuullecl the award of thc tender.

3. Thc successful bidder, Cementers Ltcl. cliallcnged the PPARB decision in the High Corrrt irl

2011. The High Court, upon hearing the parties, found the application failed for lack of

tncrit. Upon disrnissal of the casc by the High Court, NSSF initiated fiesh procttrentent,

uncler tender No. 2112012-2013 for Complctiorr of llazina Trade Centrc Office Towcrs-

Nairobi.

4. On 26tl'July 2013, I,POA rcceivcd an anonymous lettcr li'om a cotrcerned NSSF staff,

allcging that the proccssing of thc tendcr No. 2 112012-201 3 was not donc fairly.

5. Pursuant to scction l0l ancl 102 o1'thc PLrblic Procuremcnt and Disposal Act,2005, PPOA

vicle letter Ref. No. PPOA 41301100 Vo[. ll(35) clatccl I't Augttst, 2013 wrote to

comprehensively clclnonstrate tlrat the ter-rclcring process aclhcrecl to tl-re Act and its attendzuit

Regulations. In the same lettcr', NSSF was rcquested to sr"rbrnit all documcnts wltich wcre

uscd in the proccssing of thc subjcct tender in order to rcview the conduct of thc strbject

tenclcr. NSSF, viclc letter Rcf. SF/A/10/l(r Vol XXV datcd lgtr'Attgttst 2013 NSSF,

subnritted somc of the documct-tts PPOA rcquestcd.

Conduct of the Procure mcnt Proccss

6. Thc procurerncnt was ern opcn tenclcr that was aclvcftisecl in the dailics, Nation and Stanclarcl

orr 9'l'January 2013 ancl closed on 30tl'January 2013 at ll:00am. NSSF uscd a two-euvclope

systcni in which thc technical documents were opertccl on tlte materials date.

7. 'fhe following six firtns rcs;tonclcc'l to the tctlcler: -

(i) Sinoh.t,droCorporuliort
(ii) Chinu Nutionul Aero -'l.echnolog.v lnlarnuliottul lingineering Corporulirtn
(iii) Chinu lluilw,crvs No. -5 lingineering (iroup Co. I'imitetl
(iv) Chinu.liungxi lnternutittttal(K) Limitctl
(v) EPCO lluiltler.s l.itrtitctl
(vi) Petrlrul 5i.y,11111 Construt'lirtn l,tcl.

(vii) Chinu Wu Yi Lttl.
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8. According to the Evaluation Repoft, the tender evaluation was done it'r three stages,

preliminary, technical and financial, by a committee of four evaluators. Preliminary

evaluation of the tender was based on the conditions stated in the adveftisement notice and

tl-re bid documents issued to the bidder. Tlrrce firnts, China National Aero-Technology

International Corporation; China Jiangxi lnternational (K) Lir-nited and China Wu Yi Ltd.

rnet all the conditions.

9. Technical evaluation was carried out using the criteria stipulated in the bid docurnents. The

cut off mark for the bidder to move to the financial evaluation, the next stage, it must score

at least S0%. Only two bidders, China National Aero Technology Interuational

Corporation, and Chirra Jiangxi lnternatiottal (K) Lirnitcd, qualified.

10. The financial bids were opencd on 5th February, 2013 by a committee of five officers and

witnessed by the two bidders' representatives. The financial bids were as follows:

i. China National Aero-Technology International Cotporation KES

6,741,174,428;

ii. China Jiangxi International (K) Lirnitcd - KES 6,599,888,888.

11. It was noted that tl-re financial evaluation of the tcnder was not carried out by an evaluatiou

committee established in accordance with Regulation 16 (7) of the Public Procuremeltt and

Disposal Regulations, 2006.

12. A letter Ref. No. TA/454l13 from Tana & Associates dated 7th February,20l3 forwarding

the financial evaluation report was evidence that thc evaluation was done by Tana &

Associates. In additiou, the urrsigned report did riot recoml.nend which firm was to be

awarded the tender although from the report, China Jiangxi International (K) Ltd. was

the lowest cvaluated bidder even after correcting arithmctic error of KES 115,329,300.

13. NSSF's Tendel Committce awarded tlie subjcct tcndcr in its meeting held on l lth February,

2013 to China Jiar-rgxi International (K) Ltd., at a tender price of KES 6,599,888,888 subject

to tlrc bidder's conllrmation ol'tendcr arithmetic crror of KES I 15,329,300.

14. China Jiangxi lntemational (K) was notified of the tender award on llth February,20l3

vide the NSSIIs letter Ref. No. SI]/A/10/16/VOLXXlll and accepted the offer vide tlieir

letter Ref. No. CJIC/00312013 datecl l2th Februrary,20l3 and accepted the arithmetic crror
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and conscqucntly acljusted their tender sum upwarcls fi'om (r, 599,888,888 to KES

6,715,218,188. 'l'his was an increment of KES ll5,32L),300 being the arithmetic error.

15. NSSF subscqucntly signed a contract with China Jiangxi International (K) Ltd. at thc

corrccted tenclcr sur.n of KES 6,71 5,21 8,1 8tt with a completion period of I 55 weeks.

Observations on the Conduct of the Procurcment Process

16. China Railways No. 5 Engineering Croup Co. Ltcl. and China Wu Yi Ltd. clid not provicle zt

Certificate of Incorporation, which was a manclatory reqttirement, but werc col-lsidered

responsivc during prcliminary cvaluation against the provisiotrs of Scction 64(l) of the Act.

Thc failure to disqualify the two firms was inconsistent with Rcgulatior.r 48(l) of thc

Itcgulations.

17. China .liangxi Intcrnational clid not sub-contract works (b), (c) and (d) (nlcchanical;

plumbing; firefigltting and air-conditioning) as indicatcd in the bid document against tlie

ruranclatory rcquircmcnts of the tcnder but werc considerccl responsivc in prcliminary

evaluatiop contrary to tlic requirements of Scction 64( I ) of thc Act;

18. NSSF infbrmed China Jiangxi about the arithmetic error aftcr thc evaluatiou process and not

beforc. contrary to Section 63 of thc PPDA 2005 and clause 5.7, Instruction to Bidclers, in

thc bicl document

19. Thc procuring cntity did not corrcct errors notecl in the flnancial bid of thc srtcccssful bidder

in accordance with Section 63 of thc Act and clause 5.7, Instrttction to Bidders, in thc bid

document.

20. The Evah-ration Comntittcc failcd to observe the provisions ol'Section (r4(l) of the Act by

pot consiclcring thc auditcd accounts of tlic joint venture partucrs of the winuing bicl and in

conseqLrencc uracle him respottsive.

21. Provisional sums for sonre un-qLrzrrttified works werc rcpcatecl in thc BQ which may hitvc

escalated tltc cost of thc projcct ancl loss of lturcls through dorrble cottt"tting, for exanlple, in

thc BQ for sub contract fbr rncchanical vcntilation ancl air conclitioning installation pagc No

MV/MS providecl the following provisionttl sut.t.ts:

u) PC.lir Plenum Chontlter uncl u'tsttciutetl v'rtrks : KES 5'000'000
b) I'C.lbr bu:;entenl.fLrns uttlotttulittrt - KE:; 5,000,000
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c) Provisional Sum.fbr conl.irtgenc.y 'tltttt : KES 2,000'000

22. Still i1 thc samc BQ Scction No. l5 titled Prirle Cost (PC) and provisional sums, pagel5l2

provided as follows:

(ii) Protticletl the sunt rl KES 80,000,000 to cover the co.tt rl'mechemicul

bttilc{ers in plentun chambers,./ans in ba.semenl and .services refurbishntenl

u n tl i n l.ercon n ec l. irt n.

(iii) (Jncler the .subcontract .fbr ntechunical venlilation trncl ttir conclilioning,

China .liangxi lrtlcnm,l,iortal (K) Ltd. u'a,s the sub-r:ontrucbr al KDS

33,973,867 n,hich included provisiortcrl .sums ql' KliS 5,000,000" KES

5,000,000; und KES 2,000,000.

(iv) The btal tencler sunt o.f'KIIS 6,715,218,488 uv,ar"clecl to China Jiungxi

Internutictnat (K) l,tcl. included all these provi.siortctl sums listed above,

thttt i,s KES 80,000,000; crnd KES 2,000,000.

23. I>POA was not aware of the cornpensation claim of KES l.(r Billion by Nakumatt Holdings

Ltcl. fbr loss of busirrcss occasioned by interruptiotrs clue to ongoing constrttction works.

24. PPOA had advised NSSF to consult with the ir lawyers on the ttext step becausc they had

sigled a contract which is illcgal and which if not ltonourcd woLrld occasiou loss of public

fr-rr-rds.

25. 'l-hey would also recomntcnd that thc persoll who had signed the contract on behalf of NSSF

bc helcl pcrsonally rcspotrsiblc for this.

26. PPRA normally advises state corporations to ltlan thcir ltrocltrenlcnt and follow the

procllrcment law to avoid a situation whcrc they cotntuit au illegality aud rush to the

Autl-rority for advice on the way forward.

Conclusion

27. Tlte Report was brought to thc attcntion of NSSF, whose response did not addrcss the

fi6clings contaitrccl in thc rcprort. As a result of thc breachcs of thc procurcnlcnt law cited

above i1 the concluct of tlie procurelncl.tt proccss, thc process wuls iuconsistent with

procllrcment law.
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Conrmittce Specifi c Observations

The Committee observed that that PPOA found the procurement process for Completion of

Hazina Centre Office Towers Project inconsistcnt with several provisions of the PPDA 2005 as

evidenced by the following instances: -

(i) That although the PPDA 2005 is silent on whether Certificate of Incorporation can be an

international or local one, botlr China Railways No. 5 Engineering and China Wu Yi did

not provide the certificatcs, a mandatory requirernent and the two were considered

responsive and proceeded to the next stage of evaluation contrary to Sec 64(l) of the Act.

This failure to disqualify the firrns was inconsistent with Regulation 48(l) of the

Regulations.

(ii) NSSF informed China Jiangxi International of the arithmetic error and they did not correct

the errors noted in financial bid contrary to section 63 of the PPDA 2005 and clause 5.7,

Instruction to Bidders, in the bid document.

(iii) China Jiangxi International did not sub contract works of mechanical, firefighting,

plumbing and air-conditioning as indicated in the bid document against the mandatory

requirements of the tendcr but were considered respousive contrary to sec 64(l) of the

PPDA 2005.

4.10.2 Mavoko and Kenvatta Avcnuc .loint Venture Develooment Proiects

The Director General irrformed the Committee THAT -
l. The procurentent processes were initiated through Expression of Interest (EOI) which were

advertised in the Daily Nation Newspapers of lSth October,2010, the Standard Newspaper

or1 lgth October,2010 ancl The Econornist on 23rd October, 2010. The deadline for

subrnission of EOI was l5th Decernber,20l0 at I1.00 a.m.

2. The NSSF invited irrterested parties to exprcss their interest in partnering with thern in the

development of:

(i) 960 acres of land in Mavolco Municipalil),, Machakos Counly.

(ii) 3.6-acre propert,v al the jwtction of'Ken.)tcttta Aventte ancl Uhutr [Iighway.

3. Interested cornpanies or consortia were cxpccted to cxprcss iuterest in desiguing,

development, financing and selling or operating the devclopments on joint vettturc basis.
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4. Tlre EOI documents were opcltcd on l5th Decernber,20l0 by a committee comprisiug of

five (5) officers. According to the tender opening minutes, the EOI were received from the

following bidders:

Mavoko Sub County Projcct

(i)
(ii)
(iii)
(iv)
(v)
(vi)
(vii)
(viii)
(ix)

Housing Finauce
Markerr Ltd.
Lordship Gror"rp

JoeI Nyaseure
Edermann Property
Africa Regent Ltd.
Symbion International
Spedex (Spencon)
China CAMC Eugincering Co. Ltd.

Kenyatta Avenuc (Ccntral Business District) Project
(i) Hewani Consoftiunr
(ii) Sichuan Huashi Corp.
(iii) Afiican Lcgend
(iv) Symbion International
(v) Spedex (Spencon)
(vi) Sietco Ltd.
(vii) China CAMC Engirtcering Co. Ltd.

5. Evaluation was conducted by a comrnittec comprisitrg of seven (7) mernbers. The evaluation

process was conducted in three (3) stages, based on the requirelneuts provided in the tender

notice. The requiremcnts were technical profile cvaluatiort, financial profile evaluatiou and

proposal submission

(t. The cot't-u't'tittee recomurcnded as follows

Mavoko Project

(i) China CAMC Engineering Co. Ltd.
(ii) Housing Finance
(iii) Joel E. D Nyaseure& Associates

Kenyatta Avenue Project

(i) China CAMC Engineering Co. Ltcl.

(ii) African Legencl Ltcl.
(iii) Sichuarr Huashi Enterprise Corporatiorr E. A. Ltd.

PUBLIC INVESTMENTS COMMITTEE: Specia! Report on the Completion of NSSF Hazina
Trade Centre Office Towers and Implementation of Proposed Joint Venture Property
Development in Mavoko Sub County and Kenyatta Avenue in Nairobi CBD

E



7. According to the Tendcr Comrnittee Minutes dated 26thMay,20ll, the Comrnittee lowered

the cut-off score from 60% which appeared to have been set by Mr. Tom Odongo, General

Manager (lnvestment) to 50% and as a result two bidders were accommodated in each

tender. These were Spencon Development Co. Ltd. for both Mavoko Project and Kenyatta

Avenue project and SIECO Ltd. for CBD Project. The firms approved were: -

Mavoko Sub C<lunty

(i) China CAMC Engineering Co. Ltd
(ii) Housing Finance
(iii) Joel E. D Nyaseme& Associates
(iv) African Legend Ltd.
(v) Spencon Development Co. Ltd.

Kcnyatta Avenue/CBD Property

(i) China CAMC Engineering Co. Ltd.
(ii) African Legend Ltd.
(iii) Sichuan Huashi Entelprise Corporation E.A Ltd
(iv) Spencon Development Company Ltd.
(v) SIECO Ltd.

8. The outcome of the EOI was communicated to the bidders, vide letters dated 2lst June,

2}ll. The successful bidders were infornred that they will be invited to respond to Request

for Proposal later. lt is noted that the notification letters for Spencon Development Company

Ltd. a1d SIECO Ltd. were not availed and therefore it could not be ascertained whether they

were notified or not, despite having been approved by thc tender committee.

9. From the documents subrnitted by NSSF, it is not clear whether the process went beyond

short listing of the firms.

10. NSSF advertised thc two (2) Requests for Proposals in The Daily Nation newspaper on 22nd

October, 2013. Thc RFPs were tender No.08/2013-2014 for Proposed Joint Vcnture Property

Development in Nairobi Cetrtral Busincss District and tender No.09/2013-2014 for Proposed

Joint Venture Property Development in Mavoko Municipality, Machakos County. The

deadline for subrnission of proposals was 4th December, 2013 and 30th Novernber, 2013

respectively.
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11. Thc tender opening minutes were not availed. However, the process was terurinated before

the evaluation was conducted. The tcrrnination was approved by the tetrder committee vide

nrinutes of rneeting No.l7 held 22nd January, 2015. According to NSSF, termination was

necessitated by lapsing of the tender evaluation period before it was concluded. Bidders

were notified of termination, vide letters datcd 4th February,20l5.

I2. The Tender Committee approved the use of restricted procuremerrt method forthe Mavoko

and Kenyatta Avenue (CBD) projects vide its meeting held on 28th January,2015. The

committee also approved the following finns who had participated in the same tenders in the

previous procurements that were not finalized.

(i) Davuruk Builders aud Contractors

(ii) Weihai International Economic and Techrrical Cooperative Co. Ltd.

(iii) Sinohydro Tianjin Engineering Co. Ltd. and Sinohydro Real Estate Co. Ltd.

(iv) Baseline Architects Consortiurn and Zakhern Intcrnational Construction Ltd.

(v) Housing Finance

(vi) Markern Ltd.
(vii) Epix Investment Ltd.

(viii) Joel E. D Nyaseme& Associatcs

(ix) Edermatin Properties Ltd.

(x) African Legend Ltd.

(xi) Syrnbior-r Kenya Ltd.
(xii) Spcncon Developt.nent Co. Ltd.

13. Invitations were sent out through letters dated 5th Febrr"rary 2015. A review of the invitatiorts

shows that four (4) firms namely China CAMC Engineeriltg Co. Ltd., Tratts Century

Investment in Africa and Group 5 Structured Ingenuity Waterfall Busir"ress Estate, were

invited but were not in the list approvcd by the teuder cotnmittee.

14. According to the tender opening rninutes, tencler for Mavoko Proiect closed/operted ou l5tl'

April, 2015 and the following bidders responded:

(i) Zakhern Construrction l-td. ancl Baseline Architect Constructiorr Ltd.

(ii) Sinohydro Tianjin Engineering Co. Ltd. and Sinohydro Real Estate Co. Ltd.

(iii)Edcnnann Propcrty Ltd. and China Railway No.l0 Enginccrirrg

(iv)Wcihai International Economic Technical Cooperative Co. Ltd.

15. Tender for Kenyatta Avenue (CBD) Project was opened on l6th April,20l5 and only oue

bidder, Trans Ceutury Ltcl. respondcd.
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16. Evaluation was conducted by a committee comprising of five (5) members and a secretary.

The comrnittee was appointed by the Accounting Officer. The Evaluation Committee did not

evaluate the tenders but recomrnendcd terrnination of the tenders due to negative publicity

snrrounding the tenders as per Section 36(1) of thc Public Procurement and Disposal Act,

2005. The report was signed by all nrembers.

17. In its meeting held on l3th May, 2015, the Tender Comurittee concurred with the

recommendation of the tender processing committee and terminated the two (2) tenders.

NSSF issued termination notices to the biddcrs vidc letters dated l4tlr May,2015.

18. The tennination reports for the two tenders referred to above are yet to be subnritted to the

Authority in accordancc with Section 36 (8) of thc Act and PPOA Circular No. 4/2009 of

24th June,2009.

19. The procurement process has taken inordinately long to coltclude, taking into consideration

that the process stafted through EOI in October, 2010.

Committcc Specific Observations

The Comrnittee observed that -
(i) There is disparity in acreage of land for Mavoko Project development. According to PPOA

960 acres are available while NSSF inforrned the Comt'nittee that 1,010 acres are available.

It's not clear what the true position is and this also has a bearing on the value of the exact

land available for develoPmcnt.

(ii) Although the tenders for Mavoko and Kerryatta Avenue were cancelled, money was speut

in the procurement process of the joint venture partuers as well as advertisements to cancel

the tcnder.

4.II ST]BMISSION BY HAZINA TRADE CENTRE OFFICE TOWERS PROJECT

CONSULTANTS

Hazina Tradc Centrc Officc Towers I'}roject Consultants namcly Mr. Salmann Hamccd

(Partncr, Mruttu Salmann & Associates), Mr. James Kisa (Partncr, Kisa & Partners

Consulting Enginecrs Ltd.), Mr. Patrick Tana Mutisya (Quantity Survcyor, Tana &

Associatcs) and Eng. David Maganda (Abdul Mullick & Associates) appcared bcfore thc

Committcc on 12il' M"y, 2015 and 7il' February,2017 to adduce evidencc on thc Hazlna

Trade Centre Olficc Towcrs Projcct.
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4.ll.l Submission by Mr. Salmann I-Iamecd, Partncr, Mruttu Salmann & Associatcs

Mr. Harneed inforrled the Corrmittcc'l'l'lAll-

l. Mruttu Salmann & Associates were re-appointed by NSSF as the Project Architects for the

project namely: Developntent of Office and Shopping Corr-rplex ott Monrovia Street,

Nairobi-LR. No. 20916708 - Con-rpletion of Tower for Offices via lctter datcd l't Decetnber

2010.

2, The terrns of commission and scale of fees were in accordance witl-r the latest "Conditious o{-

Engagement arrd Scale of Fees for Professional Sen,iccs for Building and Civil Enginccring

Works" issued by Ministry of Public Works (Sec 200 and 300).

3. Vide letter dated l't December 2010, they inlormed thc clicnt that their original cornnlissiott

was based on Cap 525 of the Laws of Kerrya and requested that their current conttnission be

on similar terms.

4.ll.Z Submission by Mr. Patrick Tana Mutisya (Quantity Surveyor, Tana &
Associates)

Mr. Tana informed the Comrrlittee THAI--

4. Vide letter dated l'( Deccrnber 2010, NSSF re-appoiuted tl,eln as the Quantity Surveyor

Consultants for the project tramcly: Devcloptrrent of officc ar-rd shopping complex Mortrovia

Strcct, Nairobi-LR. No. 20()16708 - Cor-npletiorr of Tower for Offices. The terms of

commission a1d scale of fees were in accordance with the latest "Conditions o{'lingagernerrt

a11d Scale of Fees for professional services for br.rilding and civil engiueering wol'ks" issr-red

by Ministry of Public Works (sec 200 and 400).

5. Tana & Associates (T & A) prepared the Tender Docutnents in fortn of Bills of Qr"rarltities,

irrcorporating nteasurcd works, specification and the Client's brief. 1'hey were rcquested by

the Client to check for errors in thc arithmetic calculatiotts of the last two contractors who

qualified fbr financial evaluation.

6. T & A gave factual report datccl 7tl' Fcbrr,rary to NSSF ott the outcome ol'the arithtnetic

chccking showing thc error and thc financial effect of the outcotue. That brought to an end

their cngagement with NSSF on the procurement process ancl thcy wcrc not part of thc

evaluation cornmittee and did not thcrefore participate in the evaluatiotr.
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7 . The y were not aware of thc cotltractors who wcre invited to te nder and learnt of therl for thc

first time at the tendcr opening session.

4.11.3 Submission by Eng. David Maganda (Director, Abdul Mullick Associates)

Eng. Maganda informed the Committee TLIAT-

8. Abcfi,rl Mgllick Associates werc called by the Client NSSF as Project Consultants for Phase I

of the Project ancl wcre givcn the bricf and scope of thc Projcct.

g. This was followed with confirrnation of cngagerlent by way of appointment letter dated I't

December 2010. Thc Terms of Rcfcrencc wcre to providc Structurc and Civil Engineering

Services.

10. Commissioning of the Consultants was not competitivc brrt was basccl ou thc Consultant's

capacity to handlc thc projcct auci present workload.

11. The Scope of tl-rc Worlcs was the construction of l-lazina Towers fi'on-r cxistiug floor for a

fgrther 34 floors within specification given by the architects and enginccrs. The key action

areas on the project were to give structural drawings arrd valiclate Traffic Study Report on

the project area.

12. Thc Ternrs of Engagernent were as prcscribcd in tlre Letter of Appointtlletlt, which is the

latest "Conditions of lingagerncnt and Scalc of lrees lbr Professional Serviccs for Builcling

and Civit llngineering Works" issued by Ministry of Public Works. In particular Sections

200 arrd 600 of thc saicl conditions.

13. Thc estinrated cost for thc projcct was KlrS 6,631,825,234.

Issucs Surrounding the Prrljcct from lnception

14. Confincd State: Thcre wcre clifficultics o1' devcloping the sizc of thc buildirrg in thc

colfined arca clue to ncighbouring dcvelopt-ucnts. This was aclcqLratcly captured and

articulatcd in thc Tencler l)ocumcnts ancl Contractors wcrc aware of the limitations as they

biclded.

i. Environmcntal Inrpact Assessmcnt Study: A firm of experts was colllnlissioned and

got approval with mitigation measures from NEMA.

ii. Sitting Tenants: 'fhc Consultants raisccl thc issue of sitting tenatlts in particr-rlar

Nakumatt Holdings. It was made clcar tlrat was a matter betwccn the Client and thc

pUBLIC INVESTMENTS COMMITTEE: Special Report on the Completion of NSSF Hazina
Trade Centre Office Towers and Implementation of Proposed Joint Venture Property
Development in Mavoko Sub County and Kenyatta Avenue in Nairobi CBD



tenants (Nakuntatt) and that the issucs would be scttled. Abdul Mullick Associates

provided the Tender Docurnents for thc construction to proceed whcn the sitting tenants

worlld be going on with his business but in a controlled safe way.

4.11.4 Submission by Mr. Jamcs Kisa (Kisa & Partncrs)

Mr. James Kisa infonned thc Cornmittee THAT-

I5. Kisa & Paftncrs werc involvcd iri thc earlier scheme to design and supcrvise thc completion

of l-lazir-ra Towers Project then callecl Mourovia Street Project on LR No. 20916708 Nairobi

in the late 1990s. It was cornpleted in 2003 aud handed over to NSSF.

16. NSSF vide letter clatecl I'r December 2010, re-appointed them as the Elcctrical &.

Mechanical Enginecring Corrsultants for the project namely: Development of Office and

Shopping Complex Monrovia Street, Nairobi-t.R. No. 209/670tJ - Corrrpletiorr of tower for

offices. The tcrrns of comnrission and scale of fecs were in accordance with the latest

"Conditions of Engagcmcrrt and Scale of Fees {br Professional Services lor Building and

Civil Engineering Works" issucd by Ministry of Public works (sec 200 and 500).

17. The firm carricd out dcsign, prepared bills of quantities and gave the estimates and

documents for thc commission to tlic client ou l4'l' Jatrttary 2011 .

18. Li January 2011, the client directed the consultarrts to submit prices of bills of quantities for

their use befbre teuder.

19. On 3'd February 201[, they advisecl NSSF that as per the Ministry of Public Works terms of

commission, pricing of bills of quantities falls undcr additional/special services; therc is a

due process to be followed by the consultant.

20. On 14th Feb 2Oll, NSSti acknowlcdged rcccipt but clainicd tliat thc consultant had rro

intention of complying with their instructions. The consultant wrote bacl< advising tl-rem that

they required NSSF to confirrr the pricing clocurncnts as forwarded to thern lrefore the

corrsultant could price thctn.

21. NSSF tcnninatcd its contract with Kisa & Associates vide lctterdated l4tl'February 2011.

22. By this period, thc clierrt had all thc bills of qLrantities and drawings. Kisa & Associates

wrote to them on l0tl' March 201lt , attaching all necessary docunteuts.
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4.1 1.5 Joint Oral Bvidcncc by thc Consultants

The Consultants made the fbllowing joint prcscutation: - THAT

l. All the consultants had been involved frorn thc beginning of thc project in the 1990s and had

a history of the projcct which led them to be re-appointed. Thcy clicl not view their re-

appointrnent as an illegality sincc in thcir vicw thc project llcver lapsed.

Z, The original clcsign was for 28 floors ancl tlic sub structurc frou wl-rich the office towers are

being built from are thc santc ollcs designed in the 1990s. NSSF clid not have funds to

cornplete the superstructure in thc 1990s as cnvisagcd btrt had recotnmenced and

restructurecl for the work to be corrrplctecl. The main project coutractor in the 1990s is

different from the curretrt Hazina Towers Project contractor.

3. Thc cliclt wantcd to increase thc floors of the office tower fronl the original 28 floors to 36

floors. They, as the structural engineers hacl to do an analysis ancl mathclnatical moclelling to

confirm whethcr thc for-urdation and structural bcams could takc the additional floors at att

additional cost to NSSF.

4. The terms of ref-erence and architectural fees retnaincd the same as in 1990s.

5. They had not had a prior rclationship with NSSF before thc comtncnccnrent of the l't project

in 1998. But because thc final accounts prolongcd evcn aftcr thc projcct hacltechnically been

conplete<l, their rclationship with NSSF had continued ou alter the completion of the

shopping complex in 2003.

G. It was thc responsibility of thc clicnt, not thc cousultant, to etrsurc that thcy cornplied with

all rclcvant lcgal requiremct'tts.

7. T[cre was no compctitive bidding lbr their serviccs in 1994. The Architect who is the

vislalizer of the Project, M/s Mruttu Salnraun & Associatcs was in thc NSSF panel of

Copsultants anc'l was invitcd to design tlte Project in 1994 ancl sttbtuit to thc Board o1'

Trustecs.

tl. Ovcr tirne, in the l2 years that the project had stallecl, NSSF wotrlcl requcst thc Quantity

Surveyor how much it would cost to complcte the projcct. All thc cortsultants were actually

callecl tbr a nrceting oncc a clccisiotr hacl beert reachcd at NSSIr to complcte the project

wftere they wcre infornrccl of thc dccision. 'l'hc lettcrs rc-appointing thent followed soon
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after. There was no prior written cornrnunication requesting NSSF to ernploy them on the

stalled project nor lettcr of offer from NSSF on the same.

9. They did not have a contact at NSSF to keep thern briefed on the status of the project, but

the Quantity Survcyor, on request, subrnitted his resporlses to the Managing Trustee who

kept changing over tirne.

10. Tlre original tender for the project in 1994 was KES 3.181 Billion while the current project

was tendered for KES 6.63 Billion.

4.11.6 Consultants' Rcsponse to thc State Departmcnt of Public Works' Report

Foundation

1. The Consultants are in agreement that the for-rndation is adequate for the designed 40

floors.

Column Strengthening

2, The original design has been superseded by cantilevered floor outside by 1.5m on both

towers and irrside 1.7m on both towers.

3. Additional 8 floors were also added to confonn to the new tower design. The net result is

that the gross floor area has increased by 65% compared to original design.

4. 66 columns out of 128 needed strengthcning. Out of tliese 66 columns, only 27 have not

been strengthened bccause they are located in Nakumatt stores (Basement 82 and 83) and

business areas where access was denied.

5. Arising out of thc detailed analysis and results of core tests, it was recommended that the

colurnn dimension be increased with a steel jacket of betwe en 125 and I 50mm.

Column Calculation Checks (C30)

6. The State Department of Public Works used Procon software for analysis while cun€nt

practice for high rise buildings, ETABS - 3D is the recommended software.

7. The State Department of Public Works used axial load of 40,470 Kn - slightly lower than

actual 47,007 .61 Kn used in design.

8. Thc major discrepancy howcver, is that:

. Desigrr check is based on axial load (compression) while the column is also subjected to

bi-axial loading - (bending movernent) which were left out;
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. T5e r.nain problerrr with the calculations is that rebar and concrete streugth adopted are

rlucft higher thap tfte actual and columu configuratiou are round-shaped and NOT squarc.

o Schpriclt hammer tcst ipclicate 50.8N/mm2, however 55 N/n-rm2 is adopted for

calculations.

o 'flre area of steel cntcred is 32,l70mrr]2 as opposed to28,944n2.

Justification firr reinforccment of Columns using Carbon Fibre

g. During the design check o1'original design to accotttrtrodate the client's requiretlent of

adclitional eight (tt) floors ancl extension of the floor plates by about 30%o per floor, thc

Consultants founcl it prudent to chcck the concrete strength of the existing colr-rmns by

extracting cylirrdrical cores lbr tcsting.

10. Arisilg fi.orn tlre tests results, the strength graclcs usccl in EYABS n-rodel was 40 N/lrtn2.

F-rom thc model assessnlcnt, thc columns required strcngthetring.

ll. Thc towcr columns werc asscssecl in tcrms of current rebar (reinforcement) and compared

with rebar amounts as cletcrmined by ETABS model with adclitional 8 floors.

lZ. Frorn the assessrnent abovc, it shows that thc total number of 66 colun-rns out of 128

columrrs requirccl strengthenirrg arrd would be disruptive to the tenant. At that stage, thc

stlengthenirrg n-rethod adoptcd was "steel .iacketing."

I3. When the contract was awarclccl, thc contractor cxprcsscd concern abottt thc jacketing

methodology.

14. On Jupe 3,'t,2g13, AMA Consulting proposed an altcruative method for strengthening -
i.e. Sika-wrap ncthod cluc to the fbllowing advantagcs over reinforced cotrcrete jacket/stccl

channel:

(i) Increasecl axial load carrying up to 200o/o:

(ii) lncrease cluctility trp to tenfolcl;

(iii)lncreascd column sltear, Ilcxural ancl seismic strength;

(iv)Minimal chattgc to structttrztl weight, shapc artd appcat'ance;

(v) Easy to hanclle ancl rcquircs ntinimal clcaratrce for ittstalnlent hence reduces disrr-rptions

to the tenallts;

(vi)Faster atrcl cleattet' in its application.
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15. As a way forward, the Consultants proposed tl'rat the structure can either be finished as it is

and occr.rpied up to the l4'l'floor or complcted as redesigned witl-r thc strengthening of the

27 colurnns that are pending.

Additional Oral Submissions

16. The Consultants stood by their position on the need for column strengtherting owiug to

design changes which the State Dcpaftmcnt of Public Works did not scem to ltave taken

cogrrizance of in their Report. Thc SDPW Report on thc building did not takc into

account the bcnding movement caused by the extcnsion of the floor plates by about

30"/o per floor, hcncc concluding that strengthening of columns was not necessary.

17. The original design, as pcr thc contract, had provisions for strerrgthening of columns. The

coutroversy arose after Nakurnatt Holdings Lirnited denied the contractor access to the

columns.

18. The lease agreement betwecn NSSIr and Nakurnatt Holdirrgs Limited had a caveat

stipulatirrg that tl-re building could be sub.ject to development during the duration of thc

lease.

19. On the matter of alleged limited parking space, the Consr"rltants infortncd the Comrnittee

that the building has adequatc parking space of 500 parking slots in the basement, which

Nakurnatt Holdings Ltd. continues to generate revenue fiont.

COST-BENEFIT ANALYSIS OF COLUMNS STRBNGTHENING WITH SIKA

WRAP/CONCRETE JACKETING

Preamble

20. Thc Columns strengthening was a process identified by the Engineers by appropriate

testitrg methods and rigorous re-anzrlysis and redesign beforc thc contract documents went

to tender.

21. The cost of columns strengthcning was includcd in thc Bills of Quantities and was Irot an

afterthought.

22. The total number of columns identified as requiring strengtheniug was 66 in number

covcring basemcnts, areas occupied by Nakumatt up to podium level ouly.

23. The concretc jacketing (traditional) mcthod which was in the Bills of Quantities was

modified in methodology to havc more sika wrap and less concrctc. This rnodification was

special consideration to the tenaut M/S Nakumatt Holdings so that thcrc was least
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disrgptios to his operations. This was effective because it was fast, required Iess

operational area and least debris (cleaning).

24. Accordipg to the Engineer, it was even strouger. The contractor welconled the sika wrap

method as it was faster and more convenient. Nakurmatt gave the impression that they had

agreecl access to thc areas occupied and indeed gave access for 39 columns to be

strengtheped. It was not clear how and why they changed their mind midstream. They

refused access to the remaining 27 columns which are yet to be strengthened.

Cost Considerations

AMOUNT (KES)

B1 Cost of Sika Wrap/Concrete jacketing as

provided in the BQ to bc applicd on 66

no of columns

(KES)

244,728,603.00

B2 Cost of Sika Wrap works already donc

on the 39 no of columns for the works up

to l4th lloor including unfixed materials

Value ofwork done - 145,685,750.00
Unfixed materials - 47,240,000.00
TOTAL : 192,925,750.00

B3 Cost of Sika Wrap/Concrete jacketing

UNDONE on rcmaining2T columns

Value of Works done u,hen comPlete

as in I qbove - 244,728,60i.00

Less volue ctf works done in 2 above -

192,925,7 50.00

Total of remaining works undone =

51, 802,853.00

Cost Benefit Analysis OPtions

25. Optiol of constructing l4 floors only without fufther column strengthening

26. Optiol of constructing 40-r floors without further column strengtltening.

27 . Option of constructing 40+ floors as per design with full coucrete strengthening.

Cost benefit analysis tor OPTION 1 of work up to 14 floors without furthcr strengthening

28. The structurc is done up to l4(h floor with 39 colurnns strengthcned to take full

devclopment. The colurnns from l'' to l4'l'floor wcre also designed and built to carry thc
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full height of the Tower but these did not require strer.rgthening. The reinforced shear walls

were also done to take full developrnent.

29. Thc amount already spent on column strer,gthening is KES 1921925,750.00 as per itenr 82

above.

30. This option does not benefit from the decision to omit colurnus strengthening because its

costs are already substarttially incurred up to KES 192,925,750.00.

31. The strengthened columns to 14tl'floor and shear walls will all remaiu underutilized if the

building stops at 14il' floor.

32. The cost of saving if no further strengthening is done is only KES 51,802,853 as in 83

above.

33. The investor will lose all the prospected income of full developmelrt. The investor will bc

required to pay for all other costs arising fiorn delays once they're dcterurined. The project

will not be viable due to optirnizing use of his plot ou the developmcrrt. The money spent

against the much reduced income from the l4 floors will not give payback for a long time.

34. This option is least viable.

Cost bencfit analysis for OPTION 2 of work up to 40+ Iloors without further column

strengthening

35. The structure is done up to the l4rl'floor as in Option I above

36. Tlre arnourrt already spent on columrr strengthening is KES 1921925,750.00 as per item 82

above.

37. This option will benefit from the dccision to omit columns strengthening by saving the cost

of KES 51,802,853 for the undotre coluurtts reported above in 83.

38. The option will further benefit the investor the fr"rll realisation of the development. This

will in the lorrg run pay back thc investor for the iuvesttnetrt. The full developrnent will

generate more incomc to help rritigate against othcr costs arising frour the delays wlretr

deterurined.

39. Irr tlris option, there will always be thc unsettling fear tl.rat thc builcling is not sittir-rg wcll

due to weak colurnns and rnay collapse. This arises from the fact that thc Corrsr"rlting

Engineers M/S Abdul Mullick Associates have reiterated that they take uo respottsibility of

the structure without con-rplete strengthctting of the columtts. This is a different staud from
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the State Depaftment of Public Works position that the building does not need columns

strengthening.

40. T[is fear can be removed if there is a professional mceting of rninds between the

Consulting Engineers and SDPW.

41. This option is viable except for the disparity between the Consulting Engineers and SDPW

explained above.

Cost benclit analysis of OPTION 3 of work up to 40+ floors with full identified columns

strcngthcned

42. The structure is done up to l4'l'floor as Option I above'

43. Tlre amount already spent on column strengthening is KES 192,925,750.00 as per item 82

above.

44. This option will cost more for the remaining work in strengtheniug thc columtrs by KES

51,802,853 as reported in 83 above.

45. This option will benefit the iuvestor with full realisation of the developlrlent. This will in

the long run pay back to the investor for the investment. The full developrnent will

generate more income to help mitigatc against other costs arising from the delays when

detennined.

46. 11 this option, if the two Engirreers parties (Consultants and SDPW) agree and strengthen

all colurnns, confidence will be brought into the building and there will be no fears of

collapse.

47 . A substantial cost of stre rlgthening (KES 192,925,750.00) has already been incurred.

48. This option is viable.

Consultants' Observations

49. Thc SDPW and the Consultant Engineers M/S Abdul Mr.rllick Associates have agreed on a

very fundamcntal position that the 40+ floors cau be built and the foundations can take

this.

50. The point of differencc is thc strengthcrting of the columns, which SDPW says is not

necessary, and Abdul Mullick Associates says there is need for strengthening to thc

selected colulnns.
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51. The present position of the project is that most of thc strengthening is already done. Tlre

cost of strengthcnirrg the remaining columns is the only thiug now tlte client can save. This

cost is about KES 5I,802,t153.

52. The client/invcstor has alrcady or will incur other costs due to delays as will be deterrniricd

whethcr they stop at l4 floor or got 40+ floors.

53. It is up to the decision makers to decicle if the client can just stop on the 14tl'floor and fail

to reap the benefits of full developn-rent, which will reasonably mitigate some of tlie

incurred costs and in time recover the investntent, because of thc disagreetrcnt of KES

511802,853 which is the cost of the remaining columns strengthening.

54. Tl-re other remaining obstruction to full development if this option is adopted is the access

to strengthen the remaining columns. As of now, Nakutlatt have refused access. 'l'hc

impasse between tl-re Client and Nakumatt nceds to be resolved for the bigger good.

55. AII other matters of who bears the blame for this and that, can contintte to be softed out itl

appropriate forums as this building goes on, if that is so decided.

56. Tlre cost of strengthening the columns at KES 2441728,603 is 3.67o of the tender figurc of

KES 6,715,218,488. If this arrount could be saved, it would certainly be good for thc

investment but the strengthening was fouud nccessary by the Consr"rlting Engitleers.

57. The firral consideration to this Report is that between SDPW and Abdul Mullick

Associates, the process of chccking whether thc streugthening was necessary or not, was

not expected to bring an identical outcome. It may have been intencled to see a reasonable

extent of their disparity in dcsigrr bccause, it is probably not possible that two euginecrs

will come up with exact desigtr.

58. The Consr.rltants rlay thercfore be persuaded to start thinking abottt whether the disparity

of 3.6oh of costs irr design tolerance is admissible or tiot.

59. It must rrot get lost that SDPW and Abdul Mullick Associates Engineers are agreeable in

over 95oh of the outcome of their evaluatiort.

60. Option No. 2 ancl 3 viable if a conscnsus is rcachcd on thc disparity of the design.

Committcc Spccific Obscrvatir)ns on the Consultants' Submission

The Committee observcd TIIAT -
(i) In line with the Public Procuremeut ancl Disposal Act 2005, the thert Managing Trustee (irl

2010) had rro legal standing to appoint or rc-appoint thc consultants without going throtrgh
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a competitive procurernent process for their scrvices. Further that the letters all dated l't

December 2010, re-appointing them, were iu fact illegal as per the PPDA 2005 ar-rd were

referring to a project which had cor"nmcnced but stalled twelve years earlier.

(ii) Mavji Construction Co. Ltd. was thc contractor in the first phase of the Project that was

halded over in 2003, while the current contractor is China Jiangxi Ltd.

(iii) Pursuant to the Arlicle 3 and 227 of the Cor-rstitution of Kenya, the Consultatlts were also

obligated to follow thc applicable laws. They could also be sanctioned, under Article

227(c) of the Constitr"rtion, for faih-rre to perform according to professionally regulated

procedures, contractual agrecments or legislatiorr.

(iv) The cost of strengthening thc columns at KES 244,728,603 is 3.6% of the tendcr figure of

KES 6,715,218,488.

(v) Shoulcl column strengthening be abandoned, NSSF will save KES 5l'802,853. However,

the anrount alrcady spent on column strengthening is KBS 1921925,750.00.

(vi) The SDPW and the Consultant Engineers M/S Abdul Mullick Associates have agreed otr a

very fundamental position that the 40+ floors can bc built and the foundations cau take

this.

(vii) The impasse between NSSF and Nakumatt ought to be urgently resolved in interest of the

public.

(viii) The State Depaftment of Public Works and thc Consulting Engineers Abdul Mullick &

Associates sfiould, in the intcrest of the public, have a professioual rneeting of mincls to

acldress tfte mattcr of whether column strengthcning is rcally necessary. This will rclnove

the fear of the building collapsing, should fufther colurnn strengthening be abandoued as

per SDPW advice.

4.12 SUBMISSION BY HAZINA TRADE CENTRE OFFICE TOWERS BIDDERS

4.12.1 Submission by Ccmcnters Ltd.

Mr. Ramcsh Vishram, thc Managing Director ol'Cementers Ltd. accompanied by Lcgal

Counsel Mr. G. Gctao appcarcd bcfirrc the Committee on 14tl' May, 2015 to adducc

evidence on the procurcment of National Social Security Fund (NSSF) Hazina Trade

Centre Office Towcrs Pro.icct contract by NSSF.

Mr. Vishram iuformecl the Conrmittee'fHA'l'-
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Cementers Ltd. is a lirnitcd liability conlpalty incorporatcd in Kenya. Thc Courpany

terrdered for the Tender No. l412010-2011 advertised by NSSF olt l'( February, 2011 in

The Daily Nation and Thc Stanclard newspapers for the completion of thc Hazina 'Irade

Ccrrtre Office Towers.

The tenders opened/closed on 4tl'March,20l I and ten (10) bids out of thc total twenty (20)

that bought the tender docurnents were evaluated. The bids opened are as tabulatcd below:

Bidder
No.

Iliddcr's Namc Bid Sum (I(ES) Delivery Pcriod

I China Jiangxi Int. (K) Ltd. 6,236,557,784 156 weeks

2 EPCO Builders Ltcl 6,497 ,l 16,084 160 weeks

3 FUBECO (China Fushun) 6.354,016,059 140 wecks

4 Cerr-renters Ltd. 5,997 ,71 | ,380 170 weeks

5 Sichuan Huaslri Enterprises 6,439,171 ,049 139 wecks

6 Tulsi Construction Co 6,720,527,089 190 weeks

7 Seyani Brothers Co. (K) Ltd 6,731,607 ,984 212 weeks

8 N. K Brothers Ltd 6,313,909,101 199 wceks

9 China Wu Yi (K) Co. Ltd 5,715,7 52,876.73 130 weel<s

l0 Parbat Siyani Construction

Co. Ltd.

5,951,291,730 159 weeks

Evaluation

3. The evaluation was carried out in thrcc stagcs; namely Prelin'rinary Evaluation, 1'echnical,

Evaluation and Financial Evaluation.

Prcliminary Evaluation

4, At the Prelir-ninary Evaluation stagc, all the tnandatory requiremctrts wcre cvaluated to

detemrine the tendercrs' resporrsiveness. The criteria for evaluation includccl:

a) Tender submitted in the reqr.rired format;

b) Tcnder security in the requirccl format, amouttt and validity;

c) Tender signed by the lawfully authoriscd to do so;

d) Required nutlber of copies;

e) Tertdcr validity period;

f) The provision of rnandatory documcnts which irrcludccl Ccrtificatc of Irrcorporation,

valicl NSSF cortrpliance certificatc, valicl tax ceftificatc, directors, auclited account

for t[-re last years; and
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g) Current certificate li'om the Ministry ol'Public Works "A", Electricity Regulatory

Cor-lmission Class I A, Cor-rrnrunications Comntissiorr of Kenya Licencc and the

joint agreentents (with thc subcotrtractors).

5. Olly Cerlenters Ltd. had a rcsponsive bicl, which underwent evaluatiort on the technical

pararnctcrs.

Technical Evaluation

6. M/s Ceprclters' bid was evaluatecl and asscssed on its level of contpliancc to the technical

reqgirernents and awarded marks. The bicldcr was evaluated on thc following paramcters:

a) Completion ancl cornpliance of thc particular specifications;

b) Pcrsonucl;

c) Ilelevar-rt experiencc;

d) Machinery and Equipment

e) Busiuess suPPott;

0 Referees; ar-rd

g) Cornpletiotl program for the works.

7. Tlre cut ofl'marks was75o/o and M/s Cemeuters Ltd. attained a scorc of 91.2o/o aucl therefore

procecded to the financial evaluatiorl stagc'

Financial Evaluati<ln

8. T[c tcscler surn was checkcd for full compliance to the specifications, arithmetic errors aud

consistency itr price and was surntnarisccl as bclow:

I] icldcr's
Nanrc

Bid Sum (KIiS) Arithnreticly
corrccted
itnlount

'I'endcr
crror
anrount

llrro r
perccntag
c

Rcnrarks

(--crrrentcrs

l.td.
5,997,11r,3110.00 5,997,rJ40,822.00 129,442.00 -0.002o/o [.]rror too

insignificant

9. 'l'he Evaluation Committee thcn notcd that thc tetrderer compliecl ftrlly with the technical

spccifications, had arithmctic crror that was too insignificant and its pricc distribtttions were

consistcnt.

10. T5c Cor-nprittce then recommcndccl that thc tcnder for the completion of the Flazina Trade

Ccntrc Officc Towers- Nairobi be awarclcd to M/s Cementers at its qtroted pricc of KES

5,1)97.71 1,380.00 inch"rsive of taxcs with a conrpletion period of 170 wccks.
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ll. The Biddcrs wcrc rrotified of thc award of thc tcnclcr to Cetnctitcrs Ltd. vide notifrcation

letters dated lTtl' April, 2011.

Rcquest for Revicw of thc Award

12. Two companies, China Wu Yi (K) Co. and China .liangxi lodgecl separate requests at thc

Public Procurement Administrativc Review Boarcl (PPARB) on 20'l'April,201l ancl 2l'r

April, 2011, for review o1'the decision by NSSF to award the Tenclcr No. 1412010-2011 to

Cementers Ltd.

13. The PPARB made the following ruling: -

iii. All grouncls o.f'ultpeal o.f'the ctu,arcl o/'thc lentler lo Centenler:; l,tcl. us rctisecl l4t

China tilu Yi Contpcrrl, ./hilecl uncl sub,sequentllt lheir request .for review utcr.s

clismisseel.

iv. Tentler Evaluatiort Committee u,rong/illl.t, tlisclualifietl Cltinu Jiangxi .fi'rtm the

lencler proces,\ us lhere v)a.\ tto u,t'illan evidence-[t'om Mirti.slrlt o.f Public Worlis

(MOPW) that their pntposec{ Mechanicctl VenliLcrliort ttncl /ir Conditiorting

,stilt-contrercbr M/s lluerex luc:lced u currenl. MOPW llegislration Certificate.

Chiner Jicrrtgxi hctt{ submittecl a letler .fiont MOI'Iil llrul utcts lo serve us

certificcrte until .srtch u lime n.fbrmul cerli.ficctte is i.s.suetl to llrc sub-conlraclor.

The Evaluulittn Contntillee htrcl confit"metl lhe sub-c'ortlruclor's regislt'ttlitttt

verbalb, u,ith tlte MOPW.

v. The successful biclcler, Cemenler.v Ll(l., dicl not tlemott.slrule in its tutcler

clocuntenls thal it ever curriecl out prcjccls contparuble in nature and vulue lrt

thc clescriplion o/'lhe pro.iect in lhe luttler clocuments.

vi. The Tenclet'Evulucttion Commiltee uc:lctl contrar.lt to Secliott 66 (2) PPDA,2005

v,hich prot,idcs "thctl evcrl,ttcrlion und comparison ^vhtrll bc done using lhut

procetlure,y ctncl crileriu set ottl. in lha lencler docutttt:ttls ctncl no otlter crileria

shttll be used."

vii. Tencler littttltrutiort Commiltee hacl ullou,etl onlv one bitlclet' lo proceed to the

tec:hnical und .financiul stuges of the process, lhereb.tt clc./baling lhe ob.lecl;' rtf'

Sec:ti<t1 2 ol'tha l'}PDA, 2005 At:l v,hich seelc lo pronrole.fuir competiliott,

ctlsLtre thttl t:rtrnpelitors ure treoletl .fhit'1.)'" ensure inlegrit-7t crncl.faintess o/'lhe
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procedures used ond increase lronsporency ancl accountability itt the

procedures usecl.

viii, In the circtrmstonces, PPAITB founcl lhe manner in which evoluation was clone

u,as Jlawed and Chinu Jiangxi was wrondiily f,isruoldied Ji"ont the tender

process, and accordingly their appeal succeeded. Pursuant to Sectiort 98 of the

Act, PPA\IB onnullecl the award rf'the tender to Cententers I'td.

Judicial Revicw

2. Ccmentcrs Ltd. filed an application on 2"d November,20ll in the High Court for judicial

review of the clecision of PPARB. They also sought to prohibit NSSF from retendering the

tender for completion of l{azina Trade Centre Office Towers.

3. On 29tl' November, 2}ll, the Court ruled that Cementers Ltd. failed to disclose any

reasons to warrant grant of ordcrs it sought and in the circumstances the application failcd

for lack of merit.

4. Upon disrnissal of the case by the High Court, NSSF initiated fresh procuren'Iet1t, under

Tender No. 2l/2l}12-2013 for the cornpletion of Hazirra Trade Centre Office Towers.

5. Cementers did not seek a further judicial review at the Court of Appeal after the High

Court ruling because the Company did not expect different verdict from the one rnade by

PPARB and the High Court.

6. The Company has never been contlacted by NSSF for any business or services and has

been in the construction iudustry for the last 40 ycars.

7. The Company did not tcndcr for the re-advertiscd tender becausc onc of the

specifications in the tender documcnts was that a tcnderer must have had constructed

and completed two 40-storey buildings in thc previous 5 years, which practically all

local (Kenyan) companies did not havc.

8. Cementcrs Ltd. has bcen in thc constructiott industry for 48 years and is currently

undertaking construction of a 28 storey building on Lenana Road. Prior to the first award

of the corrtract to Cementcrs, the Cornpany had not done any business with NSSF.

Committee Specific Observation

The Cornmittee observed that the rcquirement sct ot-tt in the tender documents in the re-

advertised tendcr for having complctecl two 40-storey building was discriminatory, prejudicial

and designed to lock or.rt local (Kenyan) companies fi'onr tenclering.
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4.12.2 Submission by FUBECO Limited

Mr. Shi Zaizhi, Managing Director, FUBECO (China Fushun No. 1 Building Engineering

Company Ltd. submitted the following written cvidcnce datcd 12tr' May 2015 on the

Company's engagement with NSSF on thc mattcr of NSSF Hazina Towers Project: -

Mr. Zaishi informed the Comrnittee THAT-

l. FUBECO Ltd. terrdered for the Project namely "Proposed Hazina Trade Centre Office

Towers- Tender Bo. 14/2010-2011 as advertised irr tlie Daily Nation Newspaper of I't
Febrr"rary 2011.

2, They were declared unsuccessful and cotnmunication reccived from NSSF, vide letter

dated 7tr'April 2Oll, Ref SF/A/IO/VOL.XVIII and were rcquested to collected their Bid

Bond vidc letter dated 8tl' April.

3. The Company did not have further communication with NSSF and has no knowledge or

evidence on the tender process, evaluation, award or complaints on the project.

4.12.3 Submission by N. K Brothcrs Ltd.

Mr. Pravin Khoda, Director, N.K. Brothcrs Ltd. presented thc following writtcn evidcnce

dated l3th May, 2015 on the Company's engagement with NSSF on the mattcr of NSSF

Hazina Towers Project: -

Mr. Khoda informed the Committee THAT-

1. The Con-rpany responded to the tender notice published in the local dailies on l't February,

20l l and 16tl'February,20l l and corrsequently submitted their bid on 4tl'March 20ll with

terrder amount of KES 6,373,909,101 and expccted time fi'ame of 199 weeks.

2. Tlie tenders were publicly opcned on 4'l' March, 2011 .

3. The tenders were evaluated by NSSF, who subsequently informed tlrem that their tender

was unslrccessful, vide letter Ref. SF/A/I0/l 6/VOL.XVIII dated 7'r' April 2015.

4. The Cornpany did not lodge any complaints regarding tlrc tetrder awarcl process as the

process was doue in conformity with normal terrdering procedures.

5. The Company did not participate in the sccond tcndcr for the project on account of its

heavy workload at the tirne.
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4.12.4 Submission by China Wu Yi Co. Ltd.

Mr. Liu Hui, Managing Director, Chirra Wu Yi Co. Ltd. informed the Cornrnittee, vide letter

dated 19'l' May, 2015, that the Company participated in the tender for the construction of Hazitra

Trade Centre Officc Towers Tower but lost the bid and accepted the results without reservatious.

4.12.5 Submission by Parbat Siyani Construction Co. Ltd.

Mr. Mgkesh Halai, Dircctor, Parbat Siyani Construction Ltd. iuforured the Cor-r-rmittee, vide letter

Ref. MMH/NACC/00ll2}l5 dated 13'r' May, 2015, that the Company participated in tender for

the proposed NSSF Hazina Trade Centre Office Towcrs Tower in Nairobi CBD but were

unsuccessfgl. He further added that they did not lodge any cornplaint or appeal against NSSF's

verdict.

4.13 SUBMISSION BY CHINA JIANGXI LTD., HAZINA'TRADE CENTRE OFFICE

TOWERS CONTRACTOR

Mr. Zhang Jian, Managing Director China Jiangxi Company Limited accompanicd by Mr.

Zhong Zang, Engincer appcared befbre the Committee on 28il' July, 2015 to adduce

evidcncc on the Tendcr lbr the Completion of l{azina Trade Centre Office Towers Pro.icct.

Mr. Jian inforrrred the Cornmittec TI{AT -
l. In January 2011, the National Social Secr.rrity Fund (NSSF) advertised for the Terrder for

the Cornpletion of Hazina Trade Cetrtre Officc Towers, Nairobi (NSSF Tender No.

1412010 - 201l).

Z, China Jiangxi Intenrational participated in the tender and obtaincd thc tender docuureuts

after paying the requisits non-refundablc fee of KES 5000. The tenders were opeued otl 4'l'

February, 2011, after which NSSF corllmenced the evaluation process.

3. Thror.rgh a letter clated 7'l' April 201l, the Cotnpany rcceived a notification frotn NSSF to

the cffect that thc tender bid was not succcssful and werc asked to collect thcir ter-rder

sccurity and tenclcr bid bond.

4. Being aggrieved by the clccision of NSSF, as communicated thror"rgh a later dated 7tl'April

2Oll, the Cotnpany filed a rcquest for review dated 2l't April before the Public

Procurentcnt Administrativc Review Board (PPRAB).

S. The rcquest for rcview was hearcl on l3'l'May 2011.'fhe PPRAB delivered its decision on

l7,l,May, 2011, in which it dcclarcd that the tenclcr process was flawed and uplield the
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reqllest for review. It accordingly annulled the award of the teuder to M/s Cementers

Limited and directed NSSIr to retender.

6. Being dissatisfied by the decision of the PPRAB, successful bidder Cementers Lirnited

filed a judicial review proceeding in thc Fligh Courl Being Judicial Review No. 134 of

2011.

7. After hearing the rnatter, thc High Court rendered his Judgernent on 29tl'November,2Ol2

irr which he dismissed the Notice of Motion requesting forjudicial review.

8. Cenrenters Limited, again dissatisfied with the High Court decision filed an appeal at the

Court of Appeal vide a notice of Appcal dated 3'd Septetnber 2012.

9. The said Cementers also filcd an application for stay for execution and injurnctiorr being

Civil Application No. 2 of 2013. This application was llever certifred as urgent or heard.

10. The Compal"ly was awardccl the tender following a fi'esh tender process, at a contract sum

of 6,715,218,188.00 for a contract period of 155 weeks.

Committee Specifi c Obscrvation

The Comrnittee observed that following a fresh tender process after nr-rllification of the award to

Cementers Ltd., China Jiangxi Ltd. won the tendcr for the completion of the lfazina Trade

Centre Office Towers at a contract sum of 6,715,218,18U.00 for a contract period of 155 weeks.

4.14 SUBMISSION BY MR. ATUL SI{AH, MD NAKUMATT HOLDINGS LTD.

Mr. Atul Shah, Managing Director Nakumatt Holdings Ltd. accompanied by Advocate,

Mr. Manasses Mwangi appearcd before thc Committce on 1811' August 2015 to adduce

evidcnce on the Status the Company's Leasc Agrcement with NSSF on Hazina Trade

Centre Office Towers and its obiection to furthcr continuation of the Project.

He infonned the Committee THAT-

1. On l2tl'August 2003, Nakumatt Holdings Limited entered iuto a lease agrecment with

NSSF where Nakunnatt I-Ioldings leased the errtire premises sitr"rated on L.R No. 209/6708

Nairobi lying between Monrovia Strcet and Moktar Daddah Street in the Central Business

District of Nairobi, premises otherwise known as Hazirra Trade Centre Office Towers. The

leased premises comprised basemcnt floors 1,2,3 and 4; the ground floor; mezzanine

floors 1 and2; arrd podium level.

2. The lease agreement was to commence on l't January, 2004 and run for a period of 20

years, up to 3l't December2023 afterwhich Nakumatt Holdings wor-rld quit possessiorr of
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tlre leased premises. It was a condition of the lease agreement inter etlia that Nakumatt

Holdipgs Ltd. shall enjoy quict possession of the lcased premises. Nakumatt Holdings Ltd.

have not tenninatecl the lease agreement ancl no notice has been issued requriring

termination of the lease agreement. Howcvcr, NSSF has resulted to harassing Nakunratt

Holdings Ltd., interrupting the commercial activities of Nakumatt Holdings and its agents,

including customers without just cause .

Nakurnatt Holdings opcrates the business of a rctail supermarket, trading in the narne of

'Nakurnatt Lif'cstyle'. Othcr tenants and/or agents of Nakr.rmatt I-[oldings operate the

busipess dealing with foods, drinks, pubs, shops, art shops, beauty shops, banks and other

forms of businesses that demand maintenance of high standards of cleanliness and hygiene.

The Nairobi Cor"rnty Government (then Nairobi City Council), having foreseen the

haphazard and hurried manner in which thc projcct was being undefiaken, had issued

several conditions which were to be mct by NSSF before, during and even after the

completion of the project namcly: -

O The Fund takes responsibitity ontl inclentnilies the County agoirtst any premise's

claims regarding sa.fety oJ'the public and tenants likely to be affected during the

develop ment of' th e Proiect.

(ii) Undertuke to upproise the pre-cortstructiott trqflic stutly report and tlte subsequent

TrafJic Mtrrrtgement Plan oncl Jbrmulute o resportsive post-construction Tralfic

Mtnagemcnt Plun ttrttl cotntttit ./iuttls to itttplentent the sflme to sttpport the

co ntp leted d eva I oP m e n t.

(iii) The Funtl untlertukes o litll EIA study, corttplete with /irll disclosure oJ'the scope

o/'the refbrred proposol, n,ith Jitlt purticiltltiott o.f all porties likely to be intpacted

by the proltosed project antl avail t x,ritten untlertaking to implement sutisfoctory

E nviron m e ntu I M itigotio n P I an.

(iv) Provitle written commitment to corrrlrensile tenunts ctrtd bttsiness operutors likely to

su.ffer moterial or business losses as o result r5f'the implementotiotr tf'the proiect.

These conditions havc not been r-net so far by NSSF bcfore, dr-rring and evetr after the

cornpletion of the sattre project.

4.

5.
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6. NSSF reqlrired a singlc tenant and despite the building not being to standarcl, Nakumatt

agreecl to lease the whole prernises, considcring that NSSF was supposed to invcst the

money that belongs to crnployecs, where Nakumatt is a major employer in the country.

7. T[-re Conrpany sub-let the eaterics and the shops, which thcy could not run or managc but

always paid NSSF in one chequc, in tandem with their desirc to have one tenant.

8. Thc leases premises wcrc to be redevcloped up to 28 floors. NSSIr rreeded money, and as it

did not have the rnoney, NSSF pleaded with Nakurr-ratt Ltd to lease tlic building as it was.

9. NSSF watrtcd onc person as a tenant and though thc building was not conducive for us,

Nakumatt Holdings Ltd. decided to takc it up, considering that NSSF was supposed to

invest the moneys that belongcd to employces, where Nakurrratt is one of the ma.jor

employers in thc country. Nakr:matt agreed on rort based on usage of the whole prernises

and they sub-let the eateries and the shops that they could not run or managc but always

paid NSSF in onc cheque in tandcm with the ir desire to have one tenant.

10. Though thc lease provides for firtr-rre devclopment, the redcveloprnent was not to be

undertaken arbitrarily with impunity and/or in a derogatory and spiteful rnarlllcr.

11. In March 2011, NSSF indicatcd that they intended to re-develop 28 more floors and they

cousequently held a meeting. In April 2013, they rcqr"rested Nakun-ratt [-loldirrgs to scnd a

reprcsentative to their rneeting to hear what NSSF was proposing to do. Latcr on,

Nakumatt Holdings saw rninutes that were never agrccd Lrpou as thcir representatives in the

meeting had their role limited to listening to proceeclings o1'tlie mccting.

12. Initially, thc building was to bc rcdeveloped irrto 28 floors, then latcr, the numbcr changed

to 36 floors and eveutually NSSF indicated that they werc constructing 39 floors and these

haphazard proposals left Nakunratt I-loldings wondering what thc true position was and

whether NSSF was really settled on what it was proposirrg to do and how the proposcd

developmerrts would affcct the sitting tcnants.

13. Concernecl with the safety of thc shoppers and menrbcrs of the gcncral public, the antount

of clust gcncrateci at the construction site, rroise pollution, blockade of entrances to tl're

shopping rnall, sanitary standards, injurics tlrat may be occasioned on the pLrblic, waste

management, security issues and who to lrcar liability for any injuries, Nakumatt Holdings

askcd NSSF to terminate thc lease to allow thern movc ont of thc building so that

cotrstruction could go or1 uuinterrupted. NSSF objectcd thc termination of thc lease and
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Llnclcrtook to dcvclop a comprchensivc proposal otr how thc constrttctiotr would bc

unclertaken whilc thc shopping tnall rctrlained operational.

14. NSSF failccl to adclrcss the conccrns raisccl by Nakuruatt attcl forccfully commenced

rcclevclopn-rent of the building. Most of the arcas unclcr occupatiolt wcre affected and thosc

businesses closed clown turd thc affcctcd tcr"rurtts, rcfirsed to pay any rent due to loss of

business.

15. 01 commencernent of thc excrcise of strcngthening the 1;illars at the basctnent, one side of

the bgilding was blocked ofTand cntranccs to the car park wcre closed off and this greatly

affected thc usagc of thc car park. Irr.rrther tlie blocking of thc entrance and exit on Moktar

Dadclah Strect impactcd on the usagc of the strect by the public because the scaffolcling

erectcd around thc blocl<ed entrancc blockecl off the strcct as well; thus affecting the

busincss.

16. Nakumatt Holdings Ltcl. has lost n-rajority of its cltstomcrs with a customer basc of abotrt

25Yo being maintaincd currently. Nakutnatt Lifbstyle thus risks loss of goodwill and

evcntttal closure.

17. As the r"urhappy situation continucs, NSSF continues to clctnand flll rent, a situation that is

lrarcl to understand sincc Nakumatt lloldings Ltd. operatcs at an utrder capacity of 30o/o.

Thc colnpany considers this to bc frustrations intenclccl to force thcm out of thc btrilding.

18. T[e Directoratc of Occupational Safety and Flcalth services inspccted thc leascd prctnises

ancl in thcir report on 2(rtl'Mtry,20l4 raisecl various conccrns ort thc safety of thc leasecl

prerniscs.

19. On tftc 5'l'of Junc 2014, they issued a rcvisccl rcport countermanding tlicir earlier otre of

26tt'May 2014.1-he spacc of tirue bctrvccn thc two rcports was very short atici consiclcring

tfiat there was alt intervcning weckend aud a public ltoliclay that fcll on a wecl< day, there

was l1o sufficient tinrc Ibr the Directoratc to concluct itppraisals so as to gencratc atrotllcr

rcport ancl having in nrincl that NSSF is also a landlord to thc Dircctoratc, tlley got

conccrnecl that thcy coulcl havc becn inipropcrly ittflucncccl to issuc a positive rcport. It is

unlikcly that thc revision was not basecl on profbssional cottsiclcratiotts.

20. Apothcr coltcent is that loacling rnore weight ott thc prc-cxistirtg structure without prior

strengthcning ol- all thc ltillars and tlrc contittucd loacling of wcight ort the saicl strttctttrc
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would render the buildirrg a liability and a threat to life and safety of its occupants and the

membcrs of the public. Strengthening of all columns has not becn donc.

21. The construction occupied space that was initially undcr use by Nakumatt and it was

imperative to rework thc area occupicd by Nakr-rmatt, renegotiate the reimburseurents of

the costs of maintaining hygiene and cleanliness, cluc to increased dirt and waste as a result

of the construction site.

22. Nakurlatt attempted to halt the corrstruction by filing Environment and Land Court Case

No. I170 of 2014 Nakumatt Flolclings [,td. Vs the Board of Trustees and another by filing

an Application undcr Ccrtificate of Urgcncy on 29tl' August 2014. The case has not been

l-reard.

23. The construction of the lfazina'frade Centre Office Towers is thus being carried out t-tot

orrly irregularly but also in disregard to the constitutional dictates and statutory provisiot'ts.

For instance, the saicl construction is ir-r total violation of tlie principle of sustainable

development and it cornpletely and totally disregards lcgal principles and best practices

governing environmental conservation and sustainability. Failure to iuvolve Nakumatt

Holdings Ltd. in the goings on in the Project, when Nakutnatt Holdings is an affccted party

is in total violation o1'Nakumatt's right to fair administlative actiotr as eushrined in Article

47 of the Constitution of Kenya 201 0.

24. Nakurnatt has suffercd losses attributed to the ongoing constructiou and has made a

demand of KES 1,620,148,507 from NSSF, reflecting the curreut loss suffered so far by

the ConTpany due to reduced business tabulated as follows:

Item Description Cost (KES)
Reduction in Sales 738.419,768.07
Rental Losses 45,06,140.52
Advertising 210,000,000.00
Staff 70,291,204.50
Rental Increase 27,600,000.00
Parkins Slots (50) 9,450,000.00
Additional Cleaning Staff 30,558,642.46

500,000,000.00Legal Risk (expected claiurs
from tenants)
Goodwill/Unceftainty 400,000,000.00
TOTAL LOSSES 2,0310383,755.55
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25. It is for these reasons and among others that the court proceedings were instituted against

coltinued implernentatiorr of the project and Nakurnatt Holdings Ltd. continues to maiutain

its objections to further construction of the building.

26. If Nakumatt exits the building located in CBD, it will suffer loss of good will and

reputation from the public.

Status of thc Lease

27. The lease was entered into on l2'l'August 2003 for a term of 20 years contmencing on I't

January 2OO4 and has not been terminated or notice issued for termination. Despite thc

failure to terminate thc lease, NSSF has been acting in a manner inconsistent with the

rights of Nakumatt Holdings Ltd. to edoy quiet possession of the leased premises. This is

an ildication of the intcntior-r of NSSF to cornpel Nakumatt I{oldings Ltd.to terminate the

lease agreement.

Objections to Construction of the Project

28. Nakurmatt Holdings Ltd. strongly objects to the continued construction of the project for

the following reasons:

(i) The construction is being carried out without the nccessary rcgulatory consents and

the approvals and without meeting the prerequisite conditions set by the regulatory or

approving authority.

(ii) The construction is contrary to several statutory ancl legal provisions, some of which

NSSF has failed to remedy, dcspite the notrcc requiring them to do so.

(iii) The continued construction has gravely ancl negatively affected the bltsincss and

interests of Nakunratt Holdings at the leased pt'etnises.

29.Tl"te impugned construction is in total violation of the constitutiorlal principle of

sr.rstainable developmcut, as ernbodied in Articlc l0 of the Constitution of Kenya, which

binds all public officers and individuals, to observe the rule of law and to treat cveryone

equally before the law, and uot to discriminatc any pcrson for whatever reason. Further,

the constnction violatcs Article 60 of thc Constitution, that rcquircs that land shall be

fteld, used and managcd in a manner that is cquitable, efficient, productive and

sustaitrable.

30. NSSF is pnrsuring a scheme of construction eviction agaittst Nakunratt where NSSF is

engaging in cryptic and dishoncst acts arrd conduct that has tlre effect of ensuring that
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Nakumatt is no longer able to maintain any meatriugful br"rsiness at Hazina Trade Ccntre

Offrce Towers, which will eventually lead to Nakumatt vacatirrg the premises. Once

Nakumatt leaves the premises, through coercive machinations of NSSF, rather than

tluough the elaborate process set out under the lease agreement, then, Nakuniatt will only

lrave itself to blame as it will have no locus standi to recover any relief against NSSF but

on the othcr hand, NSSF would maintaiu a valid clairn to recover against Nakurnatt for

the rernainder of the ten years which are now not accout-tted for, NSSF would have a

sermblapce of cogent argument to the effect that Nakulnatt would have voluntarily

vacated the clenisecl premises, thereby, terminating the lease agreement unilaterally,

contrary to the provisions of the said lease agt'eement'

Committee Specifi c Observations

The Committee observed TIIAT-

(i) There seems to have been no adequate, meauingful and conclusive consultations or

agreement between NSSF and their client Nakurnatt Holdings to address the concertrs

raised by Nakumatt on redevelopment of the building and to resolve the underlying issues

related to the lease agreetnent'

(ii) Sornething on the [ease agreement if it provided for Nakumatt to give room for NSSF to

expatrd the construction.

(iii) NEMA ougl-rt to havc considered the issues which emerged after the origirral EIA license

was issuecl (r1aprely safety of the public, waste mallagelnent, traffic management and

security) before extcnding thc validity of the same license'

4,15 SI.JBMISSION BY THE NAIROBI COUNTY GOVERNMBNT

Mr. Patrick Tom Odongo, County Executive Committcc Mcmber for Urban Planning,

Housing and Lands accompanied by Mr. Gregory Mwakanongo (thc Acting Nairobi City

Government County Secrctary), Ms. Rosc Muema (Chief Officcr [Irban Planning), Mr.

John Barrch (Director Urban Planning, Mr. Justus Kathengc (Director Housing and

Lands) Mr. John Ojwang (Ag. Assistant Director) and Mr. Gad Awuonda (County

Attorney) appcared beforc the Committcc on 5tl' October 2015 to adduce evidence on

conrpliance of thc NSSF l{azina Towers Projcct on plot LR. NO 20916708 along Monrovia

Street with City County Governmcnt Building ByJaws & Rcgulatory Framework.

Mr. Odongo infonned the Committcc TIIAT -
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1. The original plan for the developrnent of the NSSF Hazina Towers Project on plot LR No.

20916708 along Monrovia Street was approved in 1995. The original plan comprised of 25

floors. However, the developrnent was implernented up to ground, rnezzanine I and 2

(podium level) with 4 number of basernents and 387 parking bays.

2. ht 2011, additional 9 floors were approved making a total approved development to 34

floors consisting of 4 basernent floors for parking, colnmercial facilities on the podiurn

levels from groundto rnezzanine 2 and offices.

3. ln March 2013, the City County renewcd development plans for 34 floors, vide building

plan Reg. No FE 322.

4. In May 2015, anotherbuilding plan forrcnewal was submitted, vidc plan Reg. No. FFl08

and approved but later the plans were disapproved on l8'l' Scptenrber, 2015, when it was

discovered that the plot nurnber usccl to submit the plans was incorrect.

5. A building approval issued by NCCG to exccute a project is only valid for 2 years and the

developer must comrnence the project within l2 rnonths after obtaining an approval.

6. The following were statutory requiremcnts that NSSF was required to comply with:

l. Secure the approval of building plans, structural dcsigns and hoarding prior to

comrnencing implementatiorr; which they NSSF did.

2. Secure the site with an approved hoarding, scaffolding arrd netting to protect the

public and users of the building from dust. The hoarding and dust nettirrg were

poorly done. Corrcctivc enforccrnerrt action was undertaken.

3. Dcveloper, contractor and consultants to notify thc Nairobi City County Govemment

to undertake statutory inspection as reqLlired, a condition which has not been

complied with.

4. During the construction, the contractor was required to ensLlre that noise is

maintained at acceptable lcvcl at all tirnes during constnrctiorr activities - this was

partially done leading to complaints by neighbours at timcs.

NSSF Compliance with Conditions Containcd in County Lctter Dated l8tl' Deccmber, 2013

7. The abovc mentioncd letter spelt out sevcral performance conditions to be observed during

the inrplernentation of the project. Some of thesc conditions include: -;
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(i) The Fund inclemnifies Nuirutbi Cil.1t g6r,n,.tt uguirt,st unv pos.sible losses regurding

sqfety o/ the 1rublic, cluims b), sitting trncl r:ontigltotls lenonls likely to be a/lbr:ted

c{uring the clevelopntenl of'Ilte project,'

(it) lle.spottsive po.st conslruclion tru.//ic tttena[:emenl plun;

(iii) The l.uncl unclertalrcs ./iill lilA stucl.v v,ilh ./illl disr:losure of the scope ofthe project

u,itlt participtrtion ctf'all contiguoLts properlv ownars us n,cll u.s public.facilities lilcel.y

to be impactecl negativel,lt l7.v the cleveloltmenl;

(ir) Provicle wrillen comntilntenl lo cotupcnsule lenunl,; lilrcly lo suffer malerial or

ltusiness losses as u resttll. o.f the intltlententctlion of'tlte clevelopntenl.;

(r) Annuol sltrtulor.lt p(t.wnenl,\ to NCCG us per its ctpltrovecl./bes und clturges;

6,i) Profect Consultanl,s shoulcl jointlv arul .teverttll.tt r:otttntit lo rrntlertulce ull skrlttlor.tt

inspectiorts ctncl docuntent tltesurne os trter tlte NCCG requirentents.

8. As at the tinrc of thcir appearancc bcforc the Conrrnittcc, thcre was no tangible evidcnce

for satisfactory conrpliancc with thc conclitions by the Coutrty.

9. Arising from the above realization that NSSI'- hacl failccl to comply, NCC wrotc a lettcr to

NSSF Rcf lJI,&H/PCED/O0100 datcd l7'r' Augr-rst,2015 rcitcrating tl.re neecl to cornply

with the condition as earlier set out. In acldition, the NCC noticed that thc earlicr approved

building plans and hoarding drawings had expired. Subscqucntly, au etrforcement notice

was served on l4tl'August,2Ol5 on the developers rcquiring tliern to stop further

construction until thcy secure satisfactory approval from NCCG.

10. Though NSSF responded to the NCCG letter dated I 7tr' August,2Ol5 vide their letter dated

27tr' August,2Ol5 Ref. No. SA/A/10/I55VOL.XXVII/48, NCCG was of thc view that

NSSF had not addrcssed the issues at hand. The last corurttuniczrtion to NSSF on the uratter

was on 7'h Scptenibcr, 2015, vide NCCG lctter Itcf. No.

N CCIU P& ll I DC I Ll OO I 69/.1 AO/.j nnt.

Rcsponsc to Nakumatt Holdings lcttcr dated 2413/2014

I t. The City County Governrne nt could not cstablisli the rcccipt of thc abovc refcrrcd lctter.

l{owevcr, Nakuntatt l-loldings and other tcnarrts operating ilt tlic building occupicd the

prcmises with full knowlcdge that thc building wzrs irtcoutpletc and constructiolt wzts still to

contiuuc.
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Complaints Receivcd by NCCG on unforcseen adversc issucs concerning the Project

lZ. The NCCG has reccived some verbal complaints, especially on noise and corrective action

taken accordinglY.

Project Status as at October 20I5

13. As at 5'l,October 2015, the construction was at l3tl'floor. However, after realization that

the building plans had expired, an enforcement rtotice was issued stopping the sarne until

satisfactory approvals are sccurecl by the developcr. No constrttction is taking place. lt is

however possible to continue with the Project, if all and adequate mitigation measllres are

pr.rt in place.

Committee Observations

The Committee made the following observations: - THAT

(i) The development is located in a busy and highly congested part of the City with existing

occupied devclopmcnt. Nairobi City County Governtnent (NCCG) should therefore not

have allowed the developer and the contractor to commence the development prior to

cornplying with all County Government Building By-Laws & Regulatory Framework and

the precedent licensc conditions. lt is the rcsponsibility of NCCG to ensure compliance

with the attendant laws.

(ii) Explicit conscnsus has not been reached with the tenants of the building, owners and the

operators of the neighbouring buildings prior to cotnlnenccment of the construction

activities, regarding the inherent potential ncgativc impact on thcir businesses, safety and

togistics, shortage of parking spaces and traffic mallagement plan.

(iii) The developer and the contractor failed to adequately comply in a comprehensive manner

with the projcct implemcnting conditions as directed by the NCCG in lctters Ref.

CPD/ADMIN/006719/JK/jsk dated 29trt Novcmbcr, 2013 and Ref.

CpD/ADMIN/QQ1105/jsk datcd 13trt Deccmber, 2013 particularly on public safety,

environmental impact and security of those of thc surrounding properties. The rron-

conpliance lecl to arrcst and prosecution of thc coutractor on l8tl' February 2014.

(iv) T5e developer (NSSF) failed to rnake full drsclosure of the acttral scope of the project

whel Elvironrnental lmpact Assessment for the projcct was uttdertaketl, and thereforc the

ntitigatiop mcasurcs put in place were inadequate. Thus matters of occupational, health and

safety ald safe operations of thc businesscs within the vicinity were not adequately
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considered. This has resulted in con-rplaints from the adjacertt cotnntercial establishments

including Lilian Towers and Methodist University Plaza.

4.16 SUBMISSION BY PROF. GEOFFREY WAHUNGU, DIRECTOR-GENBRAL,

NEMA

Prof. Geoffrcy Wahungu, Director General, National Environmental Management

Authority accompanied by Ms. Salome Machia (Deputy Director - Enforcemcnt) appeared

before the Committcc on I't October 2015 to adducc evidence on the Environmental

Impact Assessment of the Hazina Trade centre office Towers.

The Director General informed the Committee THAT-

1. T5e Elvironmental Impact Assessment Report for the proposed extensiou of Haziua Trade

Centre Office Towers by additional 34 floors on Plot LR. No. 209/6708 between Moktar

Daddah Street and Molrovia Streets, Nairobi CBD was received on I ltl' April 201 I and was

given a refereuce number NEMA/EIA 15121726.

Z. The proponent, NSSF, proposed to construct 34 additional floors ou the existing building,

currently housing Nakurlatt Lifestyle supermarket. The works werc estimated at KES 2

billiort.

3. The EIA Study Reports were dispatched for comments oll l2tr'April 20ll to the lead

agencies namely: - Director Housing, Ministry of Hottsiug, Director, Directorate

Occupatiolal Hcalth ald Safety Services, Depaftment of Physical Planning, Ministry of

Lancls, Malaging Director, Nairobi City Water and Sewerage Compatly Ltd., Chief

Architect, Ministry of Public Works, District Environmeut Comtrittec and the Towt1 Clerk,

City Council of Nairobi.

4. A public notice was preparecl on l2tl' April, 201I for NSSF to advertise the project in both

tl-re Kenya Gazette and the local dailies and submit copies of thc aciverts to NEMA as

evidence of public disclosure. NSSF, subrnitted copies of advertisetttents, indicating the

advertiseurents had bcen dotle as follows:

The Kerya Gazette - 24't' June 201 I and I't Julv 201 l
The Star Newspaper" 6'h May 201 I anc{ 1 Jtt' l,'[ay 201 I

S. Of all the lead agelcies consulted, only the City Council of Nairobi resporlded, vide a letter

dated l6tl May 2}ll. It had rro objection to the projcct, howcvcr, it gave specific
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recomlnen(lations atrd measures to be observed whilc undertaking the projcct. Thc measurcs

includccl:

(i) Tlte proytnent obluirt;^ lhe requisite planning permits.fi'orn the City Council.

(ii) Thut./it'a./ighting ecluipment be installetl at the builtling

(iii)Tha pruponenl pul.s in pluca o proper uncl effbctit,e tru//it: tllotxqf4ement plun.

(i)The pntponenl obtuin.s v,rillen cleanrncc.fittm the Kenyu Civil lviution Authoritv

u,ith regurtl to the height of the building ancl the avicrtion rotttes.

6. NEMA issucd an EIA licencc reference 0009531 orr 20tl'Scptember 20ll (Anncx 8) witli

the above rccor.nrnendations. NSSF applied to vary the liccnce to extclrd the EIA liccnce

valiclity pcriocl by additior:r.a,l24 months on thc 4'l'of Junc, 2013, citing a clelay in soliciting

of furrds. 'l'he Ar-rtlrority issLrccl a ccrtificate of variation, allowirrg the cxtcrrsion of the EIA

liccncc valiclity pcriod by aclditiornl 24 months on l3'l'Junc 2013 vide ccrtificate numbcr

000326. (Anncx l0)

Complaints and Concerns arising liom thc Project

7. Nginyo Towers had, vidc lettcrs dated 9tl'February 2011, lTrl'Junc 20ll ancl l5'l'Novernbcr

201I complaincd on issues rclating to noise, leaking/burst watcr ltipcs ancl blockecl water

scwers atnong others. Gakoi Maina and Company advocatcs zrcting for the tcrrernts of the

cxisting building, vidc a lctter dated 25tl' February,20l4, complainecl of disruption of

business by thc contractor; China Jiangxi Intcrnational. Thcy also raiscd the issuc of projcct

construction works goirrg on without consultations and cluc rcgarcl to the tenants' safcty ancl

security.

Actions'I'aken by thc Nairobi City County Covcrnment

8. 'l-he Nairobi City County Govcrnment, vide a letter datcd 22"'t Jtrly 201 3 suspcndecl thc

rcnewal of the plan for the clcvelopntent and clemanded that: -

i. NSSti rcvaliclates thc tjlA to inclucle issr-rcs o1'public safcty and safc operations of thc

busincsscs witltirt, until the issue of public safcty ancl safc oltcrations of thc cxisting

businesscs within thc vicinity is ensured;

ii. l'he rc-valiciatcd lllA to inclLrcle traffic studics and fresh stakeholdcr participzrtion.

iii. T'he mitigatiort tneasurcs to includc the ncw information arising tl'onr thc studies.
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Actions Taken by NEMA

9. NSSF, on 26'l'July 2013 sor-rght NIIMA's gr.ridance on the valiclity of the E,lA liccnce and

thc certificate of variation in light of thc lettcr from the Nairobi City Courrty.

10. NEMA, ol1 (rtl' August 2013 confirmcd thc valiclity of EIA liccnce and the certificate of

variation, but noted that due to thc prcdictive nature of the E,lA proccss, appropriate

intprovement ordcrs can be issued to NSSF to adclress arry etncrging environmental concerns

to the satisfactiorr of thc Authority as providccl for on the EIA licence conditions.

11. NEMA, tltrough the Nairobi County Office, inspectcd thc sitc on l2tl'Marclt, 2014 and

confirmed the ongoing preparatory/prcliminary works.

12. On the current status of the projcct, NE,MA has establishcd that no construction work is

currently being undertaken on site.

Committec Spccific Obscrvations

The Committee obscrved TIIAT -
i. NEMA licensed the Hazirra Projcct through issuatrce of IltA and extended validity of the

licence by twenty-four (24) months otr l3tl' Jr,rnc 2013.

ii. NSSF did not satisfy thc outlincd corrclitions specified in the E,lA, clcspite giving

assllrallces to trreet altd adhere to the licencc conditions.

iii. NSSF duly advertiscd on The Kcrrya Gazctte --24th June 201I and I't July 20ll and The

Star Newspaper - 6tl'May 20ll and l3tl'May 20ll for atryone witlt cornplaints or

reservations on the constructiou of l-lazina 'fracle Ceutre Ol'ficc Towcrs. The Conrmittee,

however, took issue with l'he Star's linritcd circulation in the year 201 1 and obscrved that

it would have bcen tnore prudcnt to aclvertisc on the Daily Nation and The Standard which

have wider circr,rlation than The Star newspaper.

iv. NSSF did not carry out substantivc consultatiorts with thc public, Nairobi City Council,

tenants in the building and thc owncrs of thc othcr builclings within the vicittity of the

proposcd project to reach a consensus on how thc clevelopment will progress without

interrupting thcir br-rsinesses aud sccttI'ity.
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4.17 SITE VISIT TO HAZINA TRADE CENTRE OFFICE TOWERS

The Comnrittce unclcrtook a site visit to Hazina Trade Ccntre Oflice Towers on 27tr' July

2015.In attendance in the mceting wcrc NSSF Scnior Management led by Dr. Anthony

Omcrikwa, Project Consultants (Tana & Associates, Abdul Mullick Associates and Mruttu

& Salmann Associates), Nakunratt Holdings rcpresentcd by the Nakumatt Lifestylc Branch

Manager and Projcct Contractor, China Jiangxi Ltd.

The clelegation was given a guidcd tour of the constructiotr sitc which includecl inspection of

viewing of column strengthening works using carbou fibre tcchnology. Hazina Tradc Centre

Office Towers is the second building reinforced using carbon fibre in Kettya.

Projcct Brief and Status

The Corlmittee hcard TIJAT -
Prescntation by NSSF

l. The contractor movcd to sitc ot't22 January, 2014 and to date has done colurnu strengthening

work fi'oln Basenrent 4 and 3, partly clone basetncnt I and 2, while the entire 2"d floor is

completc. Tlrcy arc yct to gain access to the columns insicle Nakutnatt Supermarket to

strengthen them. The cotttractor ltas cast l5 floors.

2. Nakurlatt Holdings has sued NSSF for conrpensation owing to loss of business arising out of

on-going construction work that has ncgativcly affectcd its business. The contractor is

thercforc unable to procced vcrlically to adcl thc rctnaining floors until all the columns are

strcngtltenecJ, ittclucliug tlie ottcs inside the Sullerrnarket.

3. NSSF fgrther inflormed tlte Committee that thcy put in placc the mitigatitrg mcasures they had

agreed with Nakr"rrnatt which incluclcd construtctiou works being clone fronr one side of the

builcling and not interfering with thc supcrmarket area exccpt the coltturn strctlgthening

works. Though thc thcrc is no signecl agrccment on the same, thcre are Minutes of the

mcctings bctwcen thern wltcre thcy agreed on tlte colttt-utr strcngthcning works and thc

mitigating nlcasures to bc put in placc.

4. NSSF Management inlbrn-red the Cornrnittcc that thc leasc agrcctrrent with Nakunlatt

I{oldings containcd a clause that allowcd cornplction of the builcling to bc ttnclcrtaken. Sevcral

mcetings wcrc hcld with thc Nakurnatt Martaging Dircctor, where thcy agrccd olt coltttnn

strcngthcning and scheduling o1'works within the supertnarket to rcdttce intcrrttptiotr.
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5. NSSIIs Legal Counsel itrlbrrncd thc Cornmittee that therc was tro arbitratiotr clause in the

Lcase Agreeureut.

6. Regarding the status of thc court casc, the Courmittee heard that NSSF had filed the relcvant

documents by 7"' .h.rly, 2015 ancl both parties were awaiting judgeurent.

7. Thc Project Manager NSSF inforrncd thc Comrlittee tliat the contractor, China Jiangxi

Liprited had notified them of thc r.lelays expericnccd and that if the tnattcr is not urgently

resolvecl there was a possibility of the contractor filing for clairus for the pcriod cxtending

beyond the contract periocl. NSSF howcvcr hopes for a speccly resolution to the stalcrrate witl1

Nakumatt I{oldings ancl the goocl working relationship witlt the contractor to forcstall any

unintended claims.

8. NSSF further ipformed the Committcc that there was fair compctition in the award of the

tclder ald that aftcr re-tendcring of the projcct following the I'}POA ruling, 7 out of thc l0

initial biclclers rc-tenclerecl but only two proceedcd to the financial cvaluatiotl stage and China

.liangxi won and was awarded thc tender.

9. 01 the apparent preferential treatmcrtt of contract awarcls to China .liangxi Ltd., NSSF

inforrned the Colrmittee that thc tcnders were awardcd through an opcn tctrderilrg process.

NSSF lras so far awarded the Company 5 proiccts and 4 to EI']CO Builders.

10. NSSF t.nanagement further in{bnned the Comnrittce that Nakumatt Holdings sent them a

proposal, askipg that their leasc bc extended lry three years durirtg thc construction pcriod

alcl in return they would withdraw the court casc. Unfortunately, NSSF clid not have a

functiotting Board of Trustees wllo could ratify the proposal.

Prcsentation by Nakunratt Ltd.

lI. The Branch Manager, Nakuntatt Lifcstylc Superrnarket aclmittcd that Nakunlatt l-Ioldings

maltagcnlent was awarc of tltc irrrpcncling complctiou of the pro.icct.

I2. There arc 66 coluprns in the builcling and 39 requiring rcinforcemerrt includitrg the ones

ipsicle Nakr-ulatt Supennarkct. 'l'hc Branch Managcr, Nakutnatt Holclings infonrcd the

Cornmrttee that the coluntns which rcquirc reinfbrccnrctrt at'e ott the 1",2"d atrd 3''l floors in

t5c Supemrarket. During thc strengtheuing works, for safbty rcasolls, clierrts will not be
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a) Mavoko Sub County ProPertY

(i) China CAMC Eugiueering Company Limited- 86 marks

(ii) Joel E.D Nyaseme& Associates-77 marks

(iii) Housing Financc-65 rnarks

b) Kenyatta Avcnuc ProPertY

(i) Chinzr CAMC Iingineering Company Limited- 86 rnarks

(ii) Sichuan Huashi Enterprises Corporation(EA) Lirnited- 72 marks

(iii) African Lcgend l-irnitcd- 6l marks

10. AIA reqr.rested that great ernphasis be placed on tlte details of the biddcr's proposals, level

of investment and the expected returus to thc Futld.

11. On 8'l' June 201l, NSSF Board of Trustecs informed AIA of the approval to proceecl to

phasc ll of the works as per the contract. Thc ittstructions were as follows:

(i) Mavoko Plots: - a mixcd developmcnt lbr self-sufficient township cotrtprising up to

30,000 l-rousing units plus all arnenities. The cut off marks for bidders is 60% and

thereforc African Lcgend with 6l marks is added to thc other three bidders.

(ii) Kcnyatta Avenue plots: - a rnixcd urban complex devcloprnent with a convention

centre and only tl.re three bidders will bc invited to participate .

12. Thc Client NSSF fr,rrther specificd that

(i) All RFP bidclcrs bc subjected to stringent criteria to sift proposals

(ii) Ar-r analysis on the risks of handing over two coutracts to one contractor be providecl

(iii) Economic viability of all the concepts bc providcd.

(iv) Ensure optimization of thc plot coverage

(v) Clear rcsponsibility levels on joint ventures (where necessary) be indicatcd.

13. On l4'l' Jr.rly 2011, NSSF requested thcm to revise in line with the standard tcuder

clocumelts ancl in cornpliance with PPOA, for ltrocttretnent of works (Turnkey Projects).

AIA forwardecl copics of thc revised copies of the Rcqucst for Proposal draft docut.ncnts for

Mervoko, Kenyatta Avetruc and Milimani plots for NSSF to review.

14. On 8'r'Jurrc 20l l, AlA rcceivcd furthcr instructiotis from NSSF Ref SFC/101266/Yol27 (.
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15. On 15'l'June, 2}ll, the client wrote to them agaiu asking them to forward bid proposals as

received from the bidders on the projects. AIA responded the same day under forwarding

letter Ref AIA/lll37l-CL 003.

16. They were instructed by the Client on 2l't June 2011 to proceed and prepare RFP

documents. AIA forwarded the sarne vide letter Ref AIA/l Il37l-C|004 dated 8tr'July 2011

for Mavoko, Kenyatta Aveuue and Milimani Projects.

17. On 14tl'July, 2oll, they received a letter from the Client asking them to revise the RFP

docunrents, which they did and forwarded vide letter Ref AIA/1ll37l-CL005.

18. There was a lull until 27tl' Septernber 2012 when NSSF advised AIA that they had been

retained as consultants even though the Request for Proposals No. l6 and 17 for captioned

projects had collapsed. They were retained in a bid to jump start and fast track the process as

follows:

(t) Facilitate the acquisition ct/'variolts government orgarxs approvals.for the projects to

proceed.

(ii) Prepare revised Request.for Proposal (RFP) documents a.fter receiving the requisite

approvals.

(iit) Assist tn the evaluation of'the re-issued bids.

(iv) Atl other term,s mder contract 10/2010-201I including pro.iect mana,genxent remain

as provided in the contracts.

19. AIA responded, vide letter Ref AIA/1 11371-CL 008 dated 28tl' September,2012, giving a

proposal on how to proceed, based on the aforementioned letter.

20. 01 25tl' June 2014, they wrote to NSSF seekirlg a confirmation of project status after

noticing activity on the Milirnaniproject as advertised in the local dailies.

21. 01 23'd July 2014, the Client responded, vide letter Ref SF/A/I 01272 VOL II. (5) stating that

Stage 2 of the Projects "collapsed" and that "the Fund did not ittstruct" thern to proceed to

evaluate and submit recommendations on the Joint Venture Paftner to undertake the Joint

Venture Project".

22. NSSF further explained that AIS progressed frorn Stage 1 evaluation of EOI for whicli they

were paid KES 2,296,800, but Milirnani project ceased to be part of the joint venture at this
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stage. They proceeded to stage 2 i.e. for Mavoko and Kenyatta Avenue plots and prepared

and subrnitted acceptable Requests for Proposal (RFPs) tender documents for which service

you rendered and were paid KES 454,720 all inclusive. I{owever, due to the collapse of

stage 2, NSSF did not instruct them to proceed to evaluate and submit recommendation on

Joint Venture Partner to undertake the Joint Venture Project and as a result of the failure,

AIA was unable to progrcss to stage 3 and 4 to undertake project management since the

contract autonratically lapsed at stage 2.

23. AIA wrote back to the Client on 8'r' August 2014 vide letter Ref AIA/I ll37lB-CL 002

giving the correct tender reference in lieu of the incorrect one quoted by the Client in their

letter Ref SF/A/I 01272 VOL II (5) above, maintaining that their contract had not lapsed and

also reiterating that they would be entitled to contract fees as the project are implemented.

24. AIA camrot be held responsible for not progressing to the 3'd and 4'l' stages. They infonned

NSSF that the project rnanagement stage 4 was a distinct and independent cotnponent of the

contract and was nevel'premised on the failure to progress to stage 3 but was anchored on

actual colllmencement of the project. They contend that the contract does not allude to

lapsing or automatic tennination except where the consultant becomes unable to provide the

services. They therefore contend that they are still contracted by NSSF until the

irnplementation of the projects of Mavoko, Kenyatta Avcnue and Milirnani. The sites have

not moved, they still stand.

25. Vide letter Ref. AIA/l ll37IB-CL 003 dated 28'r' October 2015, AIA sought response to the

above letter.

26. NSSF responded or1 3ttr November 2014 vide letter Ref SF/A/10/272|VOL. II. 163

maintaining that thcir position conveyed vide SF/A/101272 VOL.ll(5) stands.

27, AIA will seek legal redress on the rnatter since tl.re client has proceed with the projects

without their professional input despite the fact that they have been duly retained to offer the

services and have also beeu partly paid.

28. Asked whether acreage in Mavoko Sub County is sufficietrt for 60,000 housing units, Mr.

Munyanya responded that 60,000 units would be too dcnse for Mavoko Sub Cor-rnty and

may not be supported by the local infrastructure arrd bylaws.
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29. The cl.roice ofjoint venture property howevcr makes good business sellse and NSSF requires

a lot of resoLtrces and the right partner for the joint venture to be successful.

Committee Specific Otrservations

The Comn-rittee rnade the following observations: THAT-

i. Thc process leading to procurement of AIA was not clear since they were randomly picked

amol.lg others but not subjected to a cornpetitive tendering process as per thc PPDA 2005.

ii. Although NSSF has tenninated AIA contract, AIA conterrds that it was based on the wrollg

corrtract and that they are still available to continue with the work they were contracted to

do.

iii. Ulless the stalemate is resolved, the tax payer could lose money if AIA proceeds with

legal redress.

iv. It was not clear whethcr the high density of the Mavoko Project initially projected at

30,000 units but later increased to 60,000 units was allowed in the County by-laws.

4.20 SUBMISSION BY SINOI{YDRO TIANJIN ENGINEERING CO. LTD.

Mr. Eric Mutua, Advocate for Sinohydro Tianjin Enginccring Co. Ltd. one of the bidders

of Mavoko Joint Venture Propcrty Development made the following written evidence vide

lettcr rcf. EM/1468/08 datcd 12il'June, 2015: - THAT-

1. Following a newspaper notice advertised by NSSF ott 22"d October, 2013, Sinohydro

Engineering Ltd. tendered for the Joint Venture Propefty Development itr Mavoko Sub

County on24tt' April, 2014.

2. NSSF requested for extension of the bid security for ninety (90) days. The Company

subsequently confinned acceptance of tl-re rcquest and subrnitted an extended bid sccurity orr

27tl' October,2Ol4.

3. On 4'l' February, 2015, the Compally was notified by NSSF that the tender had been

terminated and was invited to subrnit new proposals for the project. The Company

subsequently submitted the uew bid on l5(l' April, 2015.

4. Vide letter Ref. SF/A/I l/60/VOL.ll25 dated l4tr' May, 2015, NSSF informed the Cornpauy

that the uew tender had also been terrninated.
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5. The Cornpany entered into a consulting agreement with M/s Reverof Consult lnternational

Ltd. to provide expertise services in documcntation for the tender and ensure compliance

with the relevant laws. The saicl agreement was however terminated on l't Decernber, 2014

without performattce frorn either party.

6. The Company informed the Committee that it was not involved in the Kenyatta Avenue

Project.

4.21 SUBMISSION BY REVER OF CONSULT INTERNATIONAL LTD

Mr. Kioko Kilukumi, advocatc for Mr. Solomon Muthamia who is a representative of

Reverof Consult International Ltd., infbrmed thc Committce vidc letter Ref.

KK/GEN/SM/O 121201 5 TH AT-

1. Reverof Ltd. errtered into a contract with sinohydro Tianjin Engineering Co. Ltd. to provide

colsulting serviccs. Art. I .2 and 1.3 of the consultancy agreetnent stated that there was l1o

partnership and agency bctween the contracting parties.

2. Art. 3 of the Corrsulting Agreernent further specifies that Reverols role was to ensure that

the terrder documents were correctly cornpleted and in cornpliance with the applicable

procuremetrt laws and practices in Kenya.

3. Reverof Ltd. was involved in the tendering process of the Mavoko Project and its

involvernent was limitecl to thc terms of the consultancy service agreement dated 30tl' June,

2014.

4. Mr. Mutharnia signed the agreement with sinohydro Tianjin Ltd. as a duly authorized

representative of Reverof Consult International Ltcl., a foreign company registered in the

United Arab Ernirates.

5. Tlre Agreement was cancellcd on I't December 2014 and Reverof Ltd. had no further

dealings regarding the project.

6. In accordalce with Art. 5.1 of the Agrcement, Reverof Ltd. was to be paid upon the award

of the tender to Sinohyclro Tianjin Engineering Co. Ltd. Since the tender was terminated, no

payment was made to Rcverof Ltd.
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5.0 COMMITTEE GENERAL OBSERVATIONS

GENERAL OBSERVATIONS ON THE COMPT,BTION OF THE NSSF HAZINA
TRADE CENTRE OFIIICE TOWERS IN TI{E NAIROBI CENTRAL BT,ISINESS

DISTRICT

Frorn the oral and written evidencc submitted, thc Committee madc the following general

observations and findings -
(i) THAT, the procr-rrement process for tlie completion of the NSSF Hazina Trade Ceutre

Office Towers in Nairobi Central Busincss District was shrouded irr opaqueness artd as such,

the process lacked fairncss, equity, transparency and competitiverless.

(ii) TIIAT, approval for the project from the thcn Nairobi City Courtcil was conductcd before

the full scope of the project was determined to cstablish traffic Inanagement master platr,

public safety environmetrtal and social risks thc pro.ject poses to businesses operating within

the vicinity, neighbouring buildirrgs and streets due the nature of thc site.

(iii) THAT, there was an oversight in renewal of tlte building plan aplrrovals and extensiott of

the National Environment Managcrncnt Assessment Authority (NEMA) licence, in that,

renewals were undertaken without appropriate validation of thc Environmental Impact

Assessment and traffic study repo(. This means that urban developtrrent changes that have

taken place over thc period which have a bearing on the proposcd development in as far as

planning and environmental acccptability is concerned, werc not rcviewed and taken into

consideration.

(iv) THAT, Mr. Alex Kerzongo, the formcr Managing J'rustce reappoirrtcd the consultaruts on l't

Deccrlber,2010 without subjecting then-r to a conrpctitive procurement process. The

reappointment lettcrs referred to a projcct which had conrmcnccd but stalled twelve years

earlier. This was in total disregarcl of Articles 3 and 227 of the Constitution aud the Public

Procurentent aud Disposal Act, 2005.

(v) THAT, the revival anc'l thc enhancement of the l'lazina Trade Ceutre Office Towers Project

in thc ycar 2013 should have bccn trcated as a uew contract atrd tltus subject to the Public

Procurement and Disposal Act, 2005. 1'he rc-cngagement of thc Project Consultants frour

the origirral project to ovcrsee the cnhanced l-lazina 'lower Project, therefore, was in breach

of thc Public Procurernent and Disposal Act,2005 and thc Public Procurentetrt ancl Disposal

Regulations, 2006.
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(vi) THAT, China Jiangxi International Ltd. was found to have rnade an arithmetic error of KES

I 15,329,300 ip its financial bid. The Cornpany accepted the arithmetic error and

consequently adjusted their tender sLIr11 upwards from KES 6,599,888,888 to KES

6,715,218,188. NSSF informed China Jiangxi about the arithmetic error after the cvaluation

process and not before. contrary to Scction 63 of the PPDA 2005 and clause 5.7, lnstructiort

to Bidders, in the bid docurnent.

(vii) THAT, thc financial evaluation of the tender florthe cornpletion of the NSSF Hazina Trade

Centre Office Towers was not carried out by an Evaluation Committee established in

accordance with Regulation l6(7) of the Public Procurement and Disposal Regulations,

2006. This is evi<lenced by a letter Ref. No. TAl454l13 frorn Tana & Associates datecl 7th

February,20l3 forwarding the financial evaluation rcport. In addition, the unsigned report

did pot recomrnend which firm was to be awarded the tender although frotn the Report,

Chila Jiangxi International (K) Ltd. was the lowest evaluated bidder even after correcting

the arithmetic error of KES I 15,329,300.

(viii) THAT, the successful bidder repeated provisional suurs for sonle un-quantified works in the

Bill of Quantities (BQ) in its financial bid docuntents. For example, in the BQ for sub

contract for mechanical ventilation and air corrditioning installation, which tellingly the

Furrd faile{ to sr,rbcontract against the mandatory tender requirements, the following

provisional sulrts were Provided:

(a) PC/br Plerum Chantber und ussocialed u'orks : KDS 5,000,000

@) t'C./br bu.sement.ftrns autoruttliot't : KES 5,000'000

(c) Provisionul SumJbr contingetlc1t 51,"' : KDS 2,000,000

Still in the same BQ the Contpan.v incluclecl the./bllowing provisional sums: -

(cl) Proviclecl the :;um of KDS 80,000,000 lo cover the cosl t{'mechanical buiklers in

plenum t:hqmlters, .fhns in busetnenl and services reJilrbishmenl ancl

ittleruntttcclitttt.

@ (Jncler the .sultcotltruct .fbr ntechanicul t,enlilaliott ctntl air c'onditiottittg, Chinct

Jiangxi lnternatiortal (K) l,td. wus lhe:sub-conlractor at KES 33,973,867 which

incluclecl ltrovisional sums o.f'Klis 5,000,000; KliS 5,000,000; and KIIS 2,000,000
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(ix)

(x)

(xi)

(xii)

(xiii)

O 7'he totul tender sLilrl d' KliS 6,7 I 5,218,488 uu,crrclctl kt Cltinu .lian54xi

lnternutional. (K) Lt:d. incluclecl ull t.hese provisiottctl .sunt,s li,slecl above that is Klifi

t10,000,000; ancl KES 2,000,000.

This doublc provisiorl may have significantly cscalated the cost of thc project ancl loss of

funds, and thc lrund, therefore, stancls to losc funds through doublc counting.

THAT, China Railways No. 5 Engineering Group Co. Ltd. and China Wu Yi Ltd. did not

provide Certificatc ol' Incorporation which was a mandatory rcquirement, but werc

corrsidered rcsponsive during preliminary evaluation against thc provisions of Section 64(1)

of the Act. The failurc to disqualify the two firr.ns was incortsistcttt with Rcgulation 48(l) of

the PPDR 200(r and this rnay havc bccn done to rnake the process allpear competitivc. The

procurirrg entity dicl not correct crrors noted in the financial bid of thc successful biddcr in

accordance with Section 63 of the Act ancl clause 5.7, Itrstruction to Bidders, in thc bid

document.

TI{AT, thc Evaluatiorr Committcc failcd to aclhere to the provisions of Section 64(l) of the

Act by not consiclering the audited accounts of thc joint ventr.rrc parttrers (sub-contractors) of

the winrrirrg bid and irt cortsequcncc ttradc tltc Cornpatty rcs;rottsivc.

THAT, the Fund failcd to put in placc satisfactory rnitigation rneasures during tltc

construction of thc lfazina Office Towers and as a result tlie Nairobi City County issuccl an

order putting in abcyance the proposcd devclopment of the officc towcrs from July 201 3 to

December 2013.

TIIAT, the Nairobi City County Govcrnment approved thc building plarr for the enltaltccd

project subject to vacation by all cxisting tenants including tltc urain tenaut Nakutnatt

Iloldings Ltd. This is bound to attract compeusation clairns for loss o[business and brcach

of an existing Z\-year lease tenancy agrccmcnt enterecl into by thc Irund (lessor) and

Nal<umatt Holdings Ltcl. (lessee).

THAT, Nakumatt Holdings t,tcl has sucd thc Funcl vide Milinrani I-ancl Case No. ll70 o1'

2014 for atllong others, scekirrg to rcstrain NSSF fronr coutinuing with construction of

l-lazina Tradc Ccntre Officc Towcrs until all thc conteutious issucs are settled inclucling

compensation for loss of business anrountitrg to KESl.6 billion. This negates thc vcry

obiective for which the project was conceivccl, which is, return on investmctrts fbr its

mernbers.
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(xiv) TIIAT, tfue NSSIr may not realizc valuc 1'or rroney owing to thc dclay in conrplcting thc

Project, which will likcly attract claims fl'onr thc Contractor. Irurthcr, shoulcl the F-uncl

abanclon strcngthcning of the colurnns as per State Departmcnt of Public Works' aclvice, tltc

Fund will have nraclc a loss of KES 244,728,603, which is 3.60/o of the tcnder figurc of KES

6,715,218,488. The anrount alrcady spctrt ott colutmn strengthening is KES 192,925,750.00.

The remaining colurnn strcngthening works atnotttrts to KES 51,802,853.

(xv) THAT, on govcrrlancc matters, the Funcl has hacl a high turnovcr of Managing Trustecs. Iror

instance, betwcen tftc years 2010 and 2017, thc Fund has had five (5) Managing Trustees

managing the lruncl. This high turnovcr aflbctcd the effeotive itnpletnentation of various

projccts including the l lazina projcct.

OBSERVATIONS ON T}IE JOINT VBNTIJRB I'ROPER'I'Y DEVELOPMEN'I' IN
MAVOKO SUB-COIJNTY AND KBNYA'I'TA AVBNTJE (NAIROBI CBD)

a) Thc Joint Vcnturc Propcrty Dcvelopnrent in Mavoko Sub-Cttunty

'fhe Cornmittec rnaclc thc fbllowiug observatiotts

(i) THAT, there is disparity in acreagc o1' land for the proposcd project developtnent.

According to PPOA, 960 acres arc available while NSSF informecl the Cor-nmittee that I ,01 0

acres eue available. It's not clear what the true position is and this also has a bcaring on the

value of thc exact laucl availablc for clcvclolllllcllt.

(ii) THA't', thc Iruncl's Mavoko lancl is an cx1'rartsivc parccl ol'lancl which has bcen lying icllc

sipce 1993 wftcn it was acquired and thcrc are f-cars of eucroachrttcttt by squatters. In 2010,

the Board, while rcviewing its idlc assets and upon the rccotlntctrclatiotr of managenlcllt,

dcciclccl to tendcr for Exprcssion of Intcrcst from intcnrational bicldcrs sccking optimal usc

of the land.

(iii) THAT, thc Boarcl of 'frustees approvccl thc dcvclol)ment ol-thc lancl thror.rgh a joint vctrtttrc

scftcpte, whercby NSSf. was to contribLrtc lancl (10%) whilc tltc witttrittg bidder wotrlcl iniect

cash (90 7o) neccssary to builct 20,000-30,000 houscs with antcnities targeting (lowcr)

micldle class owners. 'l'he profit Ii'orn this clcvclopmeut woultl bc sharcd proportiouatcly to

capital corttribution.

(iv) THAT, the procuring entity was aclvisod by PPOA that thc original tenclcr was invaliclatccl

byenactmcpt ancl irtrplemcntation ol thc Public Privatc Partrtcrsltilt (PPP) Act,20l3. arlcl thc

law carrlot, thcrclbrc, bc applied retrogrcssivcly. Dcspitc thc aclvice, thc Fttncl proceeclccl to
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invitc for new terrders through rcstrictcd tendering urethod using thc list of the biddcrs of the

lapsed tcndcr. It was irnproper fur the lrund's 'l'cndcring Cornmittee to use a list of bidders

who rcsponded to a tenninated tenclcr. The F'und should have insteacl conductcd the re-

tendering process through open tendering.

(v) THA'[, further, the Cabinet approval on the project was a policy decisiotl, but uot

neccssarily an approval of procurernent and conrpliartce to procurcmerrt regulations by the

contracting entity.

(vi) TI{AT, the tender was teminatecl or1 13't' Muy, 2015 owing to negative ptrblicity

surrounding it. The tcrminatiorl was clclne iu accordance with section 36(l) of the Public

Procurernent and Disposal Act, 2OO5 or-l rccotmtncrrdation of the Tender Processitlg

Comnrittee.

(vii)THAT, although the tenc'ler was cancclled, public funds werc sltcnt in the procurement

proccss of the joint vcntures as well as in adveftisetnents to cancel the tender.

(a) Kenyatta Avcnuc (Nairobi CBD)

The Corr-rr-r-rittee n-rade thc followiug obscrvatiotts:

(i) TI{AT, the Fund planned to undertake a developtncnt on 3.6 acrcs of land it owns along

Kenyatta Avenue in Nairobi Central Business District itr order to improve returus on

investment. Currently, the piecc of land is not optirnally utilizecl other tltatr capital

appreciation.

(ii) THAT, the developnrcnt was approvcd by the Board's Opcratiorr aud Investment Cornmittee

in its l3tl'mceting helcl on 3l't At-tgttst,20l0.

(iii) THAT, International l{ccluest for l)roposals (IRFP's) No. 812013 - 2014 for Joint Venture

Property Development in CBD was advcrtisecl on 22"'lOctober,2013.

(iv) TllAT, thc closing and opcning of the IRFPs fbr thc project was succcssfully conclucled otr

22nd April,2Ol4. two firms respondecl. Following the implerrretrtation of the PPP Act, 2013,

tlic Fund sor,rght clarilication frorrr thc Purblic Privatc Pattncrship (PPP) Unit on whether the

Kcnyatta Avenue ltrojcct as originally conccptualizcd fell undcr thc PPP arrangemcnt.

(v) THAT, the tender was terminatecl on l3't' Mzty, 2015 owing to negative publicity

surroundirrg it. The tcrruinatiorr was dotrc in accorclance with section 36(l) of the Public

Procuremcnt and Dis;tosal Act, 2005 or1 rccontmendatiort of thc Tender Proccssing

Comurittec.
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(vi) TIIA'I, the Cabinct approval on tlrc llrojcct was A ltolicy decisiotl, but not nccessarily an

approval of procuremcnt and compliartce to procuremeut rcgulatiotts by the contracting

entity.

(vii)TI{A'I, although the tcndcr Kenyatta Avcnue was catrcclled, public funcls werc spent in the

procLlrelrcnt proccss of the projcct as wcll as in advertisements to catrccl the tendcr.

6.0 COMMITTEE GENERAL RECOMMENDATIONS

From thc cvidcncc adduced (oral and written) and the observations ntadc, the Conrmittcc

recomnlcnds as fbllows:

(i) TIIA'l', the Ethics and Anti-Corruption Commission ir,vestigates thc conduct of Mr. Alcx

Kazougo, the forrner Managing Trustcc for contravcntiou of Section 74 of thc Public

Procurcment anc'l Disposal Act, 2005 and the Public Procuremcnt aud Disposal

Rcgulations, 200(r in thc re-appointrlcnt of thc Proicct Cousultants for the rcvivccl l-lazina

'fracle Centre Office 'lowers project. 1-his re-appointtnent of consultatrts is tatrtamoltt-tt to

direct procuremetrt.

The l:thic:s crnd Anli-Corrttptiott Commissiotl lo repot't lo the Nulional Assembl.t,, the

intltlemenlcilion slulus o/ this re(:on'tnten(lalion, not lal.er thun six ((t) ntrtnlhs ufier the

adolttiott d' th is lletrxtrl;

(ii) TI-lAT, thc Fund ancl all Statc Corporatious itr gcttcral, ntttst strictly adhcrc to the

requircments of tltc Constitution of Kcnya, thc Public Procttrcrnettt and Asset Disposal

Act,2015 ancl the Public Finance ManagcmenL Act,2012 in thc implen.rcntation of

projccts. Sufficicnt duc cliligcncc shoulcl be carried out prior to projcct impletnerttation to

avoicl claims ancl lclsscs that may accrure fi'our intcrrLrptcd implcntcntation, sir-nilar to the

I-lazipa Trade Ccntre Office 'lowcrs Project, fbr which Nakurnatt llolclings Ltd. is clain-ring

Klls 1.6 billion lbr losscs ittcurrecl throtrgh breach of contract;

(iii) 'IHA'I', the Cabinet Sccretary, Ministry of Transport, lnfi'astrttctttre, l-lotrsing attcl Urban

Developrnent shoulcl urgcntly convcne a tneetittg of all re levattt stakcholdcrs to agrce oll

tftc stlrctnral viability of tlic Hazina Trade Centrc projcct ancl its cotuplction at uritritnum

cost within the stipulatcd timclines.
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The Cabinet Secretarlt, Ministr.v o/' Transport, Inft'astructure, Hottsing atrd Urban

Development to report to the Nationul Assembly, the implernentation status of this

reconunend.ation, not later than three (3) months ufter the adoption oJ'this lleporl;

(iv) THAT, the impasse between NSSF and Nakumatt Lirnited ought to be urgently resolved in

the interest of the public, to allow for cornpletion of the project.

The Managing Trustee, NSSI; to report to the Nqtional Assentlsly, the implententatiort

status o.[ this recommendatiott, not later than three (j) months after the adoptiort o/'this

Report;

(v) THAT, in future, the Fund should conduct a feasibility study on capital projects to

detennine the viability of the investments before conunencement of the projects;

(vi) THAT, the Fund should urgently secllre its property in Mavoko to avoid encroachrner-rt by

private developers;

(vii) THAT, to mitigate against thc high turnover of Managing Trustees, the NSSF Act should

be amended with a view to improving the governattce structure of the Fund and provide for

security of tenure for the Managirrg Trustee.

CONCLUSION & WAY FORWARD

Taking into account the inordinate delay to complete the Haziua Trade Ceutre Office Towers

project, the opportunity cost, contractual obligations and the colossal amount of funds already

spent on the Project in the completion, thc most prudent and rcasonable way-forward for the

project is for all the conccrned parties including thc National Social Security Fund, the

Ministry of EAC, Labour and State Protection, the Ministry of Transport, Infrastructure,

Housing and Urban Developmcnt, the Nairobi City County Government, the Projcct

Consultants and Nakumatt Holdings Limitcd, to urgcntly address the contentious issues

hindering complction of the Pro.iect. This will crcatc a conducive environment for the

contractor to meet his contractual obligations as pcr thc contract and ensure that the

Project is complcted as cnvisagcd and pensioners obtain valuc for thcir money.
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iVlruttu Salman & Associates
Architects
P O Box 12986-00400
NAIROE}I
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I). O. EOX 30599
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Dear Sirs

RE: DEVF:LOFMiENT oF oFFrcE AND sHopptNG cotytpLEx
MONIROVIA STREET. NAI ROBI NO,209/6 708
COIVIF'LE T'ION OF TOWER FOR OFFICES

Following resi.ructuring of the above referenced project in l gg6 which
led tc omission of the building' s office tower and subsequent
completion of the shopping compiex, the Fund intends to comrnence
and cornplete the tower with some amendments as originally
Cesigned.

subseqr;ently, we are pleasecl to infoi"m'you of your re-appoirrtment
as the Conl:uliin.q Architects for the above project.

The terms of Commission and Scale of Fees are in accorcJance with
the latest "conditions of Engagement ancl scales of Fees for
Professional Seririces for Building and Civil Engineering Works,,
issued by the t\linistry of Public \A/orl<s. Your atteniion is plrticr slarly
drawrr to sections 200 and 300 of the said conclitions.

The details of the Project for which you are commissioncd will be
passed to you.



I x l,tl4(

you dre expected to cbnfirm that you.are in a'position to underiake
this work immediately and complete it without undue delay.

you are furlher required to provide the names of staff in your firm to

be assigned to the Project and their expected roles/input.

Please find attached two copies of the [/emorandum of Agreement

which you should complete and endorse to signify your acceptance of

this Conrnrission. One copy will be returned to you after execution by

the Client

Yours fait v

A!.8X,
MANA

ONGO
GIN G TRUS TEE

u.\- Tana & Associates
Quantity SurveYors
P O Box 52768-00200
NAIROBI

Kisa & Partners
Electrical & IVlechanical Engineers
P O Box 60203
NAIRoBI

Abdul [/ullick Associates
Structural/Civil Engineers
P O Box 47530
NAIRCBI

Enclosure
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Inhoduction:

This study consttutes a financial evaluation of the proposed development
of office space and refurbishment of existing shoppLg maLl situated rn the
Nairobi Central Business District (NCBD) between Moktar Daddah and
Monrovia Steets. The objectives of the evaluation is to conceptually
assess the viability of the proposed development as a basis of justify:ng
the development to the developer. From the outset it is presumea thai tfre
developer will finance the project fuom own sources. The developer rs
NATIONAL SOCIAL SECIIRITY FLIND (NSSF).

Proposed Project:

2 The project wilL be developed on one phase and will constitute:-

Two office Towers rising from and lncluding the existing buildrng
to a madrniim of the thirty sixth floor in one of the Towers,
There is a Helipad and Communication Tower on the 35ft and 36n
Floors.

The proposed structure when fu]ly complete is expected to give a lughly
savy outlook which stands out as a land mark on this part of the wiln
with its unique exterior disposition and well selected finishes both
externally and internally.

It is envisaged that the proposed stucture will revolutioruse and" awaken

a

G

-J

4.

recreational, bankir:t g and office facilities under one roof The proposed
structure will comprise of the following featr_ires:_

A well articuiated skylit arcade with shopping mal1s, restanrants,
cafeteria, banks etc.

a

c lne Uthce'I'owers

1
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5

' I:[ designed office floors with possibility of executive ensuiteoffices and sufficient cross ventilation to.floors.

' Pientr of volumes and 1ight in the arcade with prenty of irmovativedesigns texfure to afuact"prosp ective customers.

The brbakdown of the 
.'?q luilt up area and proposed lettabre areas ofthe building is provided in Tablu t nlg" f.

The proposed iettable,floor area represents g5% of the total built up areameasured over the walls, staircases and 1ifts.

6

Project Planning:

8

The project proposal assumes that the project will be completed in threeyears from date of commencement. tf constuction started in Lrt Ju1y, 2011
ll.yT be complete by 31st June, 2014. occupation can be coi.rnted as from1*\tJy,20L4.

The letting of space will start one year before acfual completion so that al_lor most of the leases are concluded by completion date. This will red"ucethe period the space will stay *o.*pi.a 
-r -----' uqli

T:-p^tJ-'*ary cost estimates for the complete construction is Kshs.6'631'825,284'00 and it is outrined on Tab1e wo. z or., fug", 10 and 11.

9

posed and Arrangements:

10

I'R/2or r
T&A

of the Kshs, 6,62"i-,g2s,z34.00,required, it is envisaged that with fo,rquarters per year and a tota-r oi twelve quarters f3r three years, theDeveioper NssF 
. 
will provide the finance on batches of about550,000,000.00 mill'

investnen; il#li[3fi*ffi il* il.tr#:ring 
the iocked

The fust batch wi,l tl-rerefore be available on cormnencement. The nexteleven batches wiJl only be matured lr*t..ty pro$essively,

2

f;,t
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42.

The interest lost on the mahrred batches is not put in as a cost and. it
assumed easily recoverable as part of the jnvestrLent,

Capital tr'unds Disburs ements :

At table 3 on pages 12 and 13, we provide the expected. capital fr-rnds
disbursements schedu-le for the project. The table assumes that:

' Amount certified to be available for construction amounts to Kshs.
552,652,L02.00 quarterly and wiil be certified and disbursed monthly
subject to 10% retention, provided that such retention d.oes not exceed
5% oI the.total constuuction costs.

331,,59L,260.00 which are paid out half the amount on completion and
the entire balance six (6) months after flre construction is complete.

Financial Analysis:

13 The finaacial analysis undertaken in respect of proposed project reflects
the need to satisf the developer of the viability of tiie project in terms of
return on investrlent on the.used funds, and of its ?bilrty to generate
sufficient funds to recoup the used funds and interest regd;r1y and
corrLfortably, Accordingly, the analysis is for a period or ss years
comprising:

o 3 years pre-operational during construction when funds are disbursed

o The first 1-4 years of occupancy of the bruidrng during which the used
fi:nds are proposed to be recouped.

The next 36 years which in total with the 14 years conshhrte the
econorn-ic liJe of the building, 50 years.

I
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In order to facilitate the finaaciar analysis, it has been forrnd necessary tomake certain assumptions about futur; .p*"fi"g;;;me and the variouscosts associated with the project which i,, o* ir.* are consistent wrththe existing real estate aevetopment in Irlairobi City. The assumptions arediscussed herein berow rod., th.iouo*iog main headings;

o Complex occupancy
o Rental charges
o Lease conditions
o Management
o Operating expenses

Office Complex Occupancy:

No specific market study has been trndertaken excrusivery for the purpose
:t 

*', * *ati:n. Howlver'"*p1. J ;;;;;;';;;*r"r various {aHffiisi*'om Leading Rear Estate Agents has been used. Th. p;"r';;;p.;;assrrmes that it wilr n616. poisible for the entire block to be fi:-lly let at at1fu:t, reflecting interria, the potential mismatch between cessation ofvarious tenancies and the formalization of new leases.

specifically, the pupose of our financiar evaluation, the project proposaiassumes the foliowing f',fly conservative average occupancy rates for thedifferent facilities provided in the comprex namery that:

a The offices
during year
subsequent

are expected to have an average occupaflcy rate at 60%
1, rising to T0% in year 2 and bOy" *year 3 and 95% in

years.

4
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Renta] Income

f:*. operating ircome is a f,nction of both the level of occupancy
(discussed above) and the amount of rent.charges for the different
categories of facilities available) in the proposed development. From our
preliminary investigations, it wur .stublished that the correct rates for
similar facilities at NCBD would be as follows:_

Offices from 1't floor and
above Kshs. 860 per m2 per month

Service charges :20% of
the basic rate Kshs, 172per m2 per month

a

The abov
report to
year 20L4

e rates are enhanced from the existing rates at the time of this
reflect the ongoing rates at the .o*pl.tion time of the project in

Service charge is levied on all tenancies for the use of service facilitres ur
the complex i.e access lays, fifts,.parkings, staircase, toilets etc.

Table No. 4 on pages L4to 2L shows fie schedure of incomes

Management:

18, The financial analysis assumes that the complex wilL be managed on
behalf of the develop ers by a respectable fum of property maaagers, and
that the annua] remuneration in r ect Q

19

LB4AU
T-€,4

e earning of the fust year and marked up by 5 % irrespective of the
total collection

Lease Conditions:

In practice, all occupationaL leases entered into between the maaagement
company and the tenants will be for a minimum period of 6 years: a:rd t|,e
leases 

_wrll incorporate clauses providrng for tile rent enhancement in
every 2yeat periods as follows:_

, Offices areas - En_hancement of Z0% atter every 2 years

5

i'l
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Operating Expenses:

The foilowing assumptions have been made.wi.th respect to operating
expenses namely:_

a

a

utilities and maintenance costs wiII amo,nt to L% of the value of
proyerty, beginning the first year of occupation, rising by s%of the
basic cosb in subsequent years.

Insurance costs will amouat to i.0 million in year 1 - 2 rising by 10%
every two years.

!

I

and increased as the building
delayed until year 15, when pa!

Project cash flows
Adequate cash flows indicated the

ages. Major renovations will be
back is achieved.

project can sustajn itseU,

a

a

The costs of formalizing and renewing leases and the costs of
utilities willbe borne by the 1eases.

Resu-lts:

27
i*:,f^Ul]lt, paragraphs, we discuss the results of frnancial a',alysisuroer the main headings, namely:_

3

occupaf,on,

Retirrn on invesforrent.
And adequate reh*n on investrnent satisfies the deveropers (NSSF)
expectations,

6FR/2011
T&A
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Project Cash flows:

At table 4 on pages 14to 27, we provide the projects cash flows und.er the
basic assu:rLptions. The table indicates porltirru cash flow of Kshs. 110
million from year 1 increasing progr.mirely to a cumulative of Kshs.
6,838,368,407.00 on ,6u 14ttr year. This means that this project wil_l not
need further lnjection of funds apart from the investments funds set aside.
This again is an indication of i FnasIBLE and vIABLE project with a
PAYBACK period of just over l-3 yea-rs.

Refurn on Investment:

23, In this section, we provide our analysis of the return of investnent under
two main techniques:

Net present value
Internal rate of return

Net Present Value:

year 1,4 wil-lbe maintained in the period years t5 - 40 Four$ years berlg
The table shows a

the time horizon of

o

a

24. At_table 5 0n page 22, we provide a calculation of the project's net present
vaLue using a discount of 20% as a surrogate of the cost oi capital. The net
cash flows shown at the column 2 of the table is arived uf fro- the net
cash flows at table 4. I//e also assume that the net cash flow reaLi.sed in

economic va]ue of the
net present v ue ane VE .4,319,

A similar analysis table 6 on page 2g with a discount rate of 6% resu_lts rn a
NPV of a positive Kshs. 4,940,564,gg0,00.

)\
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Internal rate of return:

The NPV ca-Lculations presented. above indicated that the project,s
interna-lrate of return (IRp), i.e the rate of return which equals Npv to
zero, lies somewhere between 6% and 20%. The differences between
NPVs 6o/" and20% totals to Kshs. 9.26bil1ion (being Kshs. 4.32 billion and
Kshs. 4.94 billion respectively). The project's IRp is thus obtained by
assuming that the project's Npv equals zero at point represented by the
ftaction 4.9 4 / 9 .26 between 6% and. 20% asfollows:_

rRP 6% + (4.s4/e.26). (20% _ 6%)

{ 6%+ 0,53* 1,4%

6% + 7.47Y"

73.47%

Say L4%

Conclusion:

27.On the basis of the various ana-1ysis undertaken, in respect of this project.
We conclude that the proposed project is a finaacially viabie preposition
under the basic assumption (which are nonetheless very conservative)
The analysis demonsfuates a heal cash flow situation t frorrL

av any stream. e
calculated internal rate of return at14% is clearly an indication of a sound
tnvesfunent,

It must however be r:nderstood that a study of investment of this size and
time stretch is based on reasonabie ass,mptions to hold and a'.y other
marginal factors in play will bear on the actuals which for the purposes of
the report is assrimed to be within a marginal error torerance.
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Table No. 1

S DUL OF

TETTABLE

Approximate tota_l built up area

Approximate lettable area (g5%)

Approximate lettable area

Expecte d leti-ing rate per sq, metre
on completion

EXPECTED SERVI CECHARGE

LETTABLE AREA EXPECTE
INCOME

39,612 sq, metres

33,671, sq. meh'es

33,67L sq. mehes

I3hs, 860 per month
(80.00 per sq, ft)

Kshs. 347,484,720.00

Kshs. 69,496,944.00

CO

Total expected income for FJ&ST yqar 
.

if full occuPancy "',. -'.. =''' *t'' ::: .'::*'-' .,;"-i;.'.'.{2;6ffii6.t xg60 x 12x 60%

Expected seryice charge for FIRST year
iJfini occupancy Kshs. S47,4}4,7ZO.OO xZOr/o

T Expected Income and Service Charee
for First Year o{ full occu

CTED AVERAGE OCCUPANCY

Kshs. 4'1,6,98'1,,604.00

Year 1

Year 2
Year 3
Year 4 and thereafter

60%

70%

80%

95%

o
FR/2011+
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Tab Ie No. 2

OF L CK T }IAZINA
TRADE CENTRE

ARY COST

MAINWORKS:

L.01: The Office Towers

1..02: Demolitions and Refurbishment of the
existing centre

{

I
l

.103: Electrical Installationsa. .. 1.. - _ --;-==l:. .

1.04: Plumbing and Drainage
--..t ' .

Kshs. 3,326,880,472.00

Kshs. 361,441,505.00

trGhs. " 564,327,370,00

Kshs. 206,8ll,TT5,O0

Kshs. 173,712,885,00

Kshs. 1L0,60L,b27.00

IGhs. 63,609,000,00

IGhs. 43,160,000.00

1-.05: Fire Fighting Installation

1,06: Structured Cable Installation

L.07: Mechanical Ventilation and A/C

1.08: lntegrated BMS

a

1..10: Window Cleaning Systems.

1.11: Hoisting Cranes Systems

Carried

Kshs. 111,,920,000.00

Kshs, 13,500,000.00

Kshs. 4,985,997,564.00d

FR/2011
T &A
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Table No. 2

Brought Forward

EXTERNAL WORKS

L.12: Pavings and Drainage and. all External
associated works

.C AND o UMS:

L.13: Selected works, fluctuations and.
contingencies

Kshs. 4.,985,997,564,00

Kshs. 75,747,670,00

Kshs. 1,165,080,000.00

PRELIMINAARIES:

1,.14'. Operational costs

Pr Cost Es

IGhs. 465,000,000.00

Kshs. 6,631,825,234.00

FX/2011
T&A
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pP€n Punuc PnocunEM ENT OvnnstcHT AuTHoRITY
? * a, na a 6! a + a*r iot qo P * e. * re-.*a **o.e. * I

Tele phone : + 25 4(020) 3Vl 40C0, 22L3706, 22'l'3107

Fax: :+254(020) 22l.3105, 324437 7, 3244n 7
E-mail: info@ppoa.go.ke
Website: w w lv.ppoa. go.ke
When replying please quote:

National Bank Building, 10th Floor
Harambee Avenue

P.O. Box 58535-00200
NAIROBI

KENYA

A BRIEF ON PROCUREMENT PROCESS OF TENDER

NO.2 L|2OL2-2OL3 FOR COMPLETION OF HAZINA TRADE
CENTRE OFFICE TOWER IN NAIROBI TOIVN AND JOINT
PROPERTY DEVELOPMENT AT MAVOKO AND KENYATTA
AVENUE

BACKGROUND INFORMATION

The Clerk of the National Assembly through letter Ref:

KNA/ pIC ICORR/ CORR/ 20151 (107) dated 30th April, 2ol5
requested the Public Procurement Oversight Authority (PPOA) to

provide a written submission: "ora itauolaement or lo,ck thereof of
PPOA in the procuremertt o/ JVSS F Hazina Towers Proiect' in
Nairobi Countg, Joint Venture Propertg Deaelopment in Maaoko
Municipalitg and Kengatta Aaenue Joint Venture Proiect in
Nairobi Central Business District".".

7. Inaolaernent or lqck thereof of PPOA in the Procurement
JVSSf Hazina Towers Proiect in Nqirobi Countg and
Joint Venture Propertg Deuelopment in Maaoko
Municipalitg and Kengatta Aaenue Joint Venture
Project in Nairobi Central Business District.

2. Opinion on adherence bg ISSSF to the requisite
procurentent law and regulations in undertaking the
projects referred to in (1) aboae.

ALOOl,lFIDIrIlT
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Our response to your request is as follows:

A. HAZINA TOWERS PROJECT

1,. we noted that the procuring Entity had initiated a
procurement process, tender No. 1 4 I 2olo-201 1 for completion
of Haztna Trade Center Office Tower-Nairobi and awarded it to
cementers Ltd at Kshs. s,99z, TLl, 38o.0o. This award of the
subject tender to Cementers Ltd was challenged at the public
Procurement Administrative Review Board (the Board) by
China wU Yi (Kenya) Co. Ltd and China Jiangxi International
Kenya Ltd under Application Nos. 14l2oll of 2orn April, 2otl
and 15/2orl of 21"t April, 2oLL. Annex 1. Upon hearing theparties and reviewing the procurement record s, the Board
found that the tender process was flawed and accordingly the
Review Board annulled the award of the tender.

2. The successful bidder, Cementer Ltd filed Miscellaneous Civil
Application No.JR 134 of 2orl at the High court challenging
the decision. Upon, hearing the parties, trr. court heard the
matter and found the
Annex 2.

application failed for lack of merit.

Upon the dismissal of the case by the High court, NSSFinitiated fresh procurement, under tender No.z I /2o12-2o1sfor completion of Hazina Trade center office Tower- Nairobi.

3. on 26th July, 2or3, ppoA received an anonymous letter from a
concerned National Social Security (NSSF) staff alleging that
the processing of the above cited tender was not don. r*rty.
Pursuant to Section 101 and 1o2 of the public procurement
and Disposal Act,200s(the Act), ppoA vide letter Ref. No.
PPOA. 4 / 30 / 100 vol,. 1 1 (35) dated 1"t Augu st, 20 13 wrote to
Hope Mwashumbe, the Acting Managing Trustee, NSSF to
comprehensively demonstrate that the tendering process
adhered to the Act and its attendant Regulations. In the same
letter NSSF (the Fund) was requested to submit all documents
which were used in the processing of the subject tender in

D E I-ITIA LOOlllF
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order to review the conduct of the subject tender. (See Annex
3-Report on review of processing of tender No. 2ll2012-2013
for proposed completion of office block towers at Hazina Trade
Centre, Nairobi by NSSF).

4. The Fund vide their letter Ref. SF/A/ LO I 16 VOLXXV dated
19th August,2Ol3 NSSF submitted some of the documents the
Authority requested.

Based on the documentation submitted, the Authority noted the
following regarding the processing of the subject tender:

Conduct of the Procurement Process

5. The subject procurement was an open tender that was
advertised in the Daily Nation Newspaper and the Standard
Newspaper on 9th January, 2Ol3 and closed and opened on
3oth January, 2073 at 1 1.00 a.m. The Fund used a two
envelope system in which the technical documents were
opened on the material date.

6. The following six firms responded to the tender:

(i) M/" Synohydro Corporation,

(ii) M/s China National Aero - Technology International
Engineering Corporation,

(iii) M/s China Railways No. 5 Engineering Group Co
Limited,

(iv) M/s China Jiangxi International (K) Limited,

(v) M/" EPCO Builders Limited,

("i) Parbat Siyani Construction Ltd and

ffiflAttfl00ilF

(vii) China Wu Yi Limited,
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7. According to the evaluation report, the tenrCer evaluation was
done in three (3) stages, prelimindty, technical and financial
by a committee of four evaluators. Preliminary evaluation ofthe tender was based on the conditions stated in the
advertisement notice and the bid documents issued to the
bidders. Three firms namely M/ s china National Aero
Technology International corporation, M/s china Jiangxi
International (K) Limited and M/* China Wu yi Limited met ai1
the conditions.

8. Technical evaluation was carried using the criteria stipulated
in the bid documents. The cut- off mLrk required that for a
bidder to qualify to the next stage (financial evaluation), itmust score at least Boo/o. only two bidders, M/ s china
National Aero Technology International corporation, and
M/s china Jiangxi International (K) Limited, quaiified.

9. The financial bids were opened on sth February, 2ol3 by a
committee of five officers and witnessed by the two bidders,
representatives. The financial bids were as follows:

(i) M / s China National Aero-Technology International
Corporation Kshs 6 r74l rl7 41429

(ii)M/s China Jiangxi International
6r59g,ggg,ggg.

(K) Limited Kshs

10.It was noted that the financial evaluation of the tender was notcarried out by an evaluation committee established in
accordance with Regulation 16(7) of the Public procurement
and Disposal Regulations, 2006. A letter Ref. No. TA /4s4/13from M/ = Tana & Associates dated 7th February 2ol3
forwarding the financial evaluation report was evidence that
the evaluation was done by M/s Tana Associates. In addition
the unsigned report did not recommend which firm was to be
awarded the tender although from the report M/ " china
Jiangxi International (K) Ltd was the lowesi evaluated even
after correcting arithmetic error of Kshs l ls,B29,Boo. (Annex
3).

$OI{F IDIl,lTIAL
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11.The Fund tender committee awarded the subject tender in its
meeting held on 1lth February, 2Ol3 to M/s China Jiangxi
International (K) Ltd at a tender price of Kshs. 6, 599,888,888
subject to the bidder's confirmation of tender arithmetic error
of Kshs 115,329,3O0.

12. M/s China Jiangxi International (K) was notified of the tender
award on 11th February, 2OI3 vide the Funds letter Ref. No.
sF/A/ to I L6lVOLxXl 1 1.

13.M/s China Jiangxi International (K) accepted the offer vide
their letter Ref. No. CJIClOO3l2Ol3 dated 12th February, 2OI3
and accepted the arithmetic error and consequently adjusted
their tender sum upwards from 6, 599,888,888 to Kshs
6,7 75,2I8, 188. This was an increment of Kshs Lt5,329,300
being the arithmetic error.

14.The Fund signed a contract with M/ * China Jiangxi
International (K) Ltd at the corrected tender sum of Kshs
6,7 75,218,188 with a completion period of 155 weeks.

Observations on the Conduct of the Procurement Process

1,5.M/s China Railways No. 5 trngineering Group Co. Ltd and M/s
China Wu Yi Ltd did not provide certificate of incorporation
which was a mandatory requirement but were considered
responsive during preliminary evaluation against the
provisions of Section 64(l) of the Act. The failure to disqualify
the two firms was inconsistent with Regulation 48(1) of the
Regulations.

16.M/s China Jiangxi International did not sub contract works
(b), (c) and (d) as indicated in the bid document against the
mandatory requirements of the tender but were considered
responsive in preliminary evaluation contrary to the
requirements of Section 64(1) of the Act;

E},ITiALOOt,lF ip
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77.The procuring entity did not correct
financial bid of the successful bidder

errors noted in the
in accordance with

Section 63 of the Act and clause 5.7, Instruction to Bidders, in
the bid document.

18'The evaluation committee failed to observe the provisions of
section 64(l) of the Act by not considering the audited
accounts of the joint venture partners of the winning bid and
in consequence made him responsive.

l9.Provisional sums for some un-quantified works were repeatedin the BQ which may have escalated the cost of the irojectand loss of funds through double counting, for example:

In the BQ for sub contract for mechanical ventilation and airconditioning installation page No MV/ MS provided the
following provisional sums :

a) PC for Pienum chamber and associated works = Kshs
5,000, o00

b) PC for basement fans automation : Kshs 5,oo0,ooo
c) Provisional sum for contingency sum : Kshs 2,ooo,oo0

still in the same BQ section No. 15 titled prime cost (pc) and
provisional sums, page ts /2 provicled as follows:

a)Provided the sum of Kshs go,ooo,ooo to cover the cost of
mechanical builders in plenum chambers, fans in
basement and services refurbishment and interconnection.

b)Under the subcontract for mechanical ventilation and air
conditioning , M/s china Jiangxi International(K) Ltd wasthe sub contract at kshs 33,97 3,g67 which included
provisional sums of kshs 5,o0o,o0o; s,000,000; and kshs
2,O0O,000

c)The total tender sum of kshs 6,7ls,2lB,4BB awarded toM/" China Jiangxi Internationai (K) Ltd included all these

f;0t\lrl0Et'lT!fr1
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provisional sums listed above, that is kshs B0,0OO,O0O;
and kshs 2,OOO,O0O.

Conclusion

The report in Annex 3 was brought to the attention of NSSF whose
response did not address the findings contained in the report. As a
result of the breaches of the Procurement Law cited above in the
conduct of the procLlrement process, the process was inconsistent
with Procurement Law

B: Joint Property Development at Mavoko Municipality and
Kenyatta Avenue (Nairobi CBD) Projects.

1. Background

The procurement processes were initiated through Expression of
Interest (EOI) which were advertised in the Daily Nation Newspapers
of l8th October, 2OlO, the Standard Newspaper on 19th October,
2O7O and the Economics on 23'd October,2010. The deadline for
submission of trOI was 15th December, 2OIO at 11.00 a.m. The
NSSF invited interested parties to express their interest in
partnering with them in the development of:

(i) 960 acres of land in Mavoko Municipality, Machakos
County.

(ii) 3.6 acre property at the junction of Kenyatta Avenue and
Uhuru Highway.

Interested companies or consortia were expected to express interest
in designing, development, financing and selling or operating the
developments on joint venture basis.

2. Opening of EOI

The trOI documents were opened on 15th December, 2OlO by a
committee comprising of five (5) officers. According to the tender

fiONFINEHTIAL

opening minutes, the trOI were received from the following bidders:
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A. Mavoko Municipality project
1) Housing Finance
2) Marken Ltd
3) Lordship Group
4) Joel Nyaseme
5) Edermann Property
6) Africa Regent Ltd
7) Symbion International
B) Spedex (Spencon)
9) China CAMC Engineering Co. Ltd

B. Kenyatta Avenue (central Business District) project
1) Hewani Consortium
2) Sichuan Huash Corp.
3) African Legend
4) Symbion International
5) Spedex (Spencon)
6) Sietco Ltd
7) Chtna CAMC Engineering Co. Ltd

The tender opening committee prepared tender opening minutes
which were signed by all members of the committee.

3. Evaluation of EOI

Evaluation was conducted by a committee comprising of seven (7)
members. The evaluation process was conducted in three (3) stages
based on the requirements provided in the tender notice. The
requirements were:

(i) Technical profile evaluation
(ii) Financial profile evaluation
(iii) Proposal submission

The committee recommended as follows:



DEtITIALOOl'lF

7-

Mavoko Project

. China CAMC Engineering Co. Ltd
o Hou.sing Finance
. Joel E. D Nyaseme & Associates

Kenyatta Avenue Project

. China CAMC Engineering Co. Ltd
o African Legend Ltd
. Sichuan Huashi Enterprise Corporation E. A. Ltd

4. Tender Committee ApProval

In its meeting held on 26th Mry, 2oll, the tender committee
approved the following firms:

Mavoko Municipality

(i) China CAMC trngineering Co. Ltd
(ii)Housing Finance
(iii) Joel E. D Nyaseme & Associates
(i") African Legend Ltd
(v) Spencon Development Co. Ltd

Kenyatta Avenue/CBD ProPertY

(i) China CAMC Engineering Co. Ltd
(ii) African Legend Ltd
(iii) sichuan Huash Enterprise corporation E.A Ltd
(iv) Spencon Development Company Ltd
(v) SIECO Ltd

DE I'ITIAL0 0l,lF



DEilTIALfiOl.lF

According to the tender committee minutes dated 26th M^y, 2OIl,
the committee lowered the cut-off score from ooo/o which appeared
to have been set by Tom odongo, General Manager (Investment) to
5oo/o and as a result two bidders were accommodated. These were
Spencon Development Co. Ltd for both Mavoko project and CBD
project and SIECO Ltd for CBD project.

Notification of the outcome of EOI

The outcome of the EoI was communicated to the bidders vide
letters dated 27't June, 2077. The successful bidders were informed
that they will be invited to respond to Request for proposal later. Itis noted that the notification letters for Spencon Development
Company Ltd and SIECO Ltd were not availed and therefore it could
not be ascertained whether they were notified or not despite having
been approved by the tender committee. From the documents
submitted by NSSF, it is not clear whether the process went beyond
short listing of the firms.

PART TWO: REQUEST FoR PROPOSAL

Advertisement

NSSF advertised the two (2) Requests for Proposals in the Daily
Nation Newspapers on 22"d October, 2013. The RFps were tender
No'oB/ 20L3-2oL4 for Proposed Joint Venture Property Development
in Nairobi Central Business District and tender No.O9 /2013-2014for Proposed Joint venture property Development in Mavoko
Municipality, Machakos County. The deadline for submission ofproposals was 4th December, 2073 and 3oth November, 2Ol3
respectively. (Annex l)
Tender opening

The tender opening minutes were not availed.

However, the process was terminated before the evaluation was
conducted. The termination was a the tender committee
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vide mingtes of meeting No.17 held 22"d January, 20 15. According

to NSSF, termination was necessitated by lapsing of the tender

evaluation period before it was concluded. Bidders were notified of

termination vide letters dated 4th February, 2OI5.

PART III: RESTRICTED TENDER

The tend.er committee approved the use of restricted procurement

method for the Mavoko and Kenyatta Avenue (CBD) projects vide its
meeting held on 28th January, 2015. The committee also approved

the following firms who had participated in the same tenders in the

previous procurements that were not ftnaltzed'

1. Davuruk Builders and Contractors
2. Weihai International Economic and Technical Cooperative Co

Ltd
3. Synohydro Tianjin Engineering Co. 1td and Sinhydro Real

Estate Co. Ltd
4. Baseline Architects Consortium and Zakhern International

Construction Ltd
5. Housing Finance
6. Markem Ltd
7. Epix Investment Ltd
B. Joel E. D Nyaseme & Associates
9. Ederman Properties Ltd
10. African Legend Ltd
1 1. Symbion Kenya Ltd
12. Spencon DeveloPment Co. Ltd

Invitations to tender

Invitations were sent out through letters dated 5th February 2015. A

review of the invitations shows that four (4) firms namely China

CAMC Engineering Co. ltd, Trans Century Investment in Africa and

f;$l{FlnEl.ffilAL
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Group 5 Structured Ingenuity Waterfall Business Estate wereinvited but were not in the list approved by the tender committee.
Tender Opening

According to the tender opening minutes, tender for Mavoko project
closed/opened on lsth April, 2ors and the following bidders
responded:

Mavoko Project:

l. zekhem construction Ltd and Baseline Architect
Construction Ltd

2. Sinohydro Tianjin Engineering Co Itd and Sinohydro Real
Estate Co. Ltd

3. trrdermann property
Engineering

4. Weihai International
Ltd

Ltd and China Railway No. 1O

Economic Technical Cooperative Co

Tender for Kenyatta Avenue (cBD) project was opened on 16th Apri1,
2015 and only one bidder, Trans century Ltd responded.

Evaluation

Evaluation was conducted by a committee comprising of rive (s)
members and a secretary. The committee was appointed by the
Accounting ofticer. The evaluation committee did not evaluate thetenders but recommended termination of the tenders due to
negative publicity surrounding the tenders as per Section 36(1) ofthe Pubiic Procurement and Disposal Act, 2oos. The report was
signed by all members.

Termination of the tenders

In its meeting
concurred with

held
the

on 13th M"y, 2OtS, the tender
recommendation of the tender

committee
processing

00iltFr}tilrlAL

committee and terminated the two (2) tenders.
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Termination notices

NSSF issued termination notices to the bidders vide letters dated
14th May, 2015,

Conclusion

The termination reports for the two tenders referred to above are yet
to be submitted to the Authority in accordance with Section 36 (8)

of the Act and PPOA Circular No. 4l2OO9 of 24th June, 2OO9.

The procurement process has taken unnecessarily too long period
to conclude taking into consideration that the process started
through EOI in October, 2OlO.
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EffiEBffi & ffiSSffiCf,ffiffES
QUANTITY SURYEYORS 

" CONSTR.UCTION
COST CONSIILTANTS . PROIECT MANAGEzu

C3 Pepom Piaza., PepQni Road, Westlands
HO Box 52168,Ciry square 00200
Nairobi, Keqya
Te 1: '37405 10 ,37 487t'6
Fax:3750789 

.

Droppng Zoqe Nq.68
Email: info@tanaqs. com

N5
7!. February, ZOlg

.

Our ref: TA/454/04./1B

Thg Managing
National socia_l

Trustee
Security Fund

Atleqtrgn; t[r, M. Nzatu

.D

RE: PRO ED CO IVTPL ETIoNo
oB A TTLADE CENIITE o t

we refer to the checking of errors exercise we carried out in your offices on 6ftFebruary, 2013 on ttie twlui;d.* ff;;",.d;rh;il.hni.at Evaluarion
-
f

bidders.

Yows faithtuliy,
for: ASSO IATES

T

,: ,-r- {,'l
,. .r,' *"1 ;i'i':r; '.

. '1 .*:' i '''"'i ,

",tl&\-;;j"



PRO CO ETION

tama 8s ass'oel,tiues
QUANTITY S{JR\TOYORS, CONSTRUCTION
COST CONSTIIAMTS, PRO IECT MANAGERS

BTOCK T A

e
o

TRADE CENTRE

TION

The following Tenderers a-re the ones who satisfied the Technical Evaluahon
Criter.ia and have made it for thelFinancial.ril;fi";i 

-t

1. China Jiangx Lrternational Kenya Ltd,2'' ChinaNationarAerotechnorogylnternationalEngrnee,ng
Corporation,

The evaluation is to {ocus on arithrrietical eruors, error calculation, errors analysisarrd obser.vation.

Arithmetical Errors

The Firm of Tana & Associates who are the project euantity suryeyors checked

l:: "i. ::tt.,l., ;;1;i: _;i;il'ti,o t.odu,.,r7 uifr .rs at rhe Crient's (NSSF)
orflces on 6h Febluary, 2012.

The checking revealed err.crs as foliows:_

1. ghlla Jiangxi Internationai Kenya Ltd
The bidder had errors corrected on the Build.ers Works page 3/Z of Kshs.
+1L5,329,:300.00. Errors were als.o noted on,page z136but"drd not change
the bidders section iotals, u

L China National Aer otechnolo gy InternaLronal Engin e ering
Corporation
This- bidder had an error of Kshs. (+) 920.00, in B uild ers work page 4f zo,
Elechical summary. of Kshs, 1iy' to,++1',2a0;00, pir*".lr"g rir,,."' 1ij9,688.00 and Fue Fighting Kshs, (+) 28,008,00.

V tio



1_.

Percentage (%) Error Caleulation

Chiha Iiung*i Internalional Kenya Ltd

Total Tendei Sum

tana & associates
QUANTITY SURVEYORS . CONSTRU CTION
COST CONSULTA}.ITS . PROIECT MANAGERS

Kshs, 6,599,888,888.00

Kshs, 1;390,000,000:00

Kshs. 5,209,888,888.00

IGhs, 1-15,329,300.00

a

Less:. P.C and Provisional sums ,,

Actual Error .,

PercentageError Kshs. Ll-5.329,300.00

2

The error is .+2.210/o and below 5%,. The bid. is therefore respon'sive as per
the bidding documents criteria. - .

China National Aerote chnolgy Internatio n al En grne ering C orp oratio n

Total Tend.er Sum ,, Kshs. 6,74!,TT+,42g.00

Less: P.C and Provisional Sums Kshs. 1-,390,000,000.00

Kshs. 5,35L,17 4,428.00

=

Actual Erior . Kshs. 10,4V8,936.00

PercentageError W: ; Kshs. 5,351,174,428,00 = Kshs, 0.2%

This error is +0.2% and below s%. The bid is iesponsive as per the bid
.1. :. ,. :oocuments critefi.a.

Fe
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Observation

M/s China
Uorporation

National
have the

6,7 4-1,L7 4,42g. 00. Their

.Aerotechrrolggy Internatioqal
secbnd lowest submitted bid

tana & associates
gylNllry srrRvEyoRs " CONSTRUCTT0N
c osT coNSIItTANts . pno re cr.-r,,r,{].{ecnii

Engineering

at Kshs

a

ffit.rT:rl2) 
contractors have errors in their computation as reported

The two Contractors 
Te 

c:ompetitive and- their bids are relatively crose andre:Polsiv-e' M/s gliia ]ilg* ilrnation.al Kenya Ltd have the rowestsubmitted bid at Kshs.'o"sfg"gggf8a.oo. Their corrected bid is Kshs.6,715,219,1SS.00,

a

a

corrected bid is IGhs.

a The percentage errgrs foi both Cqntractors are less than,S% and aletherefore responsive uF pur,h;iiffi."**" *' l"
M/'s China |iangxi_ International Kenya Ltd aftgr this analyri"'ho*.r",retains the Iswest bid tender at Kshs] u,trr,tttnril* *o the correctedbid tender at Kshs ,:u,ii'iiri)n*i; ,!oth these bidltender sums ar:€lower than the second i.",.,r-ill tender or rrnJ.;;T,iril;*ffisubnLitted by M/s China r.futonA ilr";;"h";i"r, InternationalEngineering Corporation,

o

*a
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sF/A/10/16l/OL XXIIl/

China Jiangxi lnternational (K) Ltd

P,O. BOX 31ss3 - 00600
NAIROBI.

Dear Srr

11'h February, 2013

\ RE: TENDER NO.2112012-2013 FOR PRoPOSED Go P LETIO NOFOF FICE

BLOCK TOWERS AT HAZINA TRADE CENTRE - NAIROBI

Further to your response to the above referenced tender dated, 30th January,

2013 the National Social Security Fund wishes to inform you that you were

successfu

This letter serves to notify you that you have been awarded'. the tender for

proposed Completion of Officl Block Towers at Hazina Trade Centre, Nairobt at

yout quoted bid sum of Kshs. 6,599,888,888.00 (Six Billion, Five Hundred-ltinety 
Nine Million; Eight Hundred and Eighty Eight Thousand, Eight

Hundied and Eighty Eigfit Shillings only) inclusive of taxes and a completion

period of 155 WuuX. Subject to your confirmation of an error of Kshs'

115,329,300.00 (One Hundred and Fifteen Million, Three Hundred and Twenty

Nine Thousand, Three Hundred shillings only) and whether you will absorb it or

not.

S ro oesr

expected to signify your acceptance within 14 days.

After expiry of the 14 days notice, and upon receipt of a letter of acceptance a

contract will be signed between the National Social Security Fund and

yourselves.

The Fund takes this opportunity to congratulate you'

Please confirm in writing your receipt of this offer

You rs faithful

Tc,liii oD0l{Go
CEO/i ;iAi.lAGli,iG TRLIS-r eE

, i f;.{
i ; .r(;iI .i r'..ir-

.:J

i,;i--o+l

. &:---.
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ERNATIoMilL KENYA LIl\{ITED

31ss3 - 00"p00, bi :t
j.

Tel: 00254-20-57017 83
. E.maji; kenya@qtc.cn; cji com Fax: 0025 4-20'-2661117 i

. :,.' d-

Date: 12"'Feb,2013

d
t1

3 FOR PRO TIOI'{ CE
NTRE- AIRO

.ls made to yo,' lefter dated 11th FebruqV,2013 Ref

0/16/\/ol,xxIIV on coffection of errors for the above tender.

n for awarding our ccimpany the above

tender. I{oweyel-, We would like to point.out the_enor of Kshs11 5,32g,300

whrch was made in our tender without our knowledge. we wish to adjust

.p;wbid sum to Kshs 6,l15,zr8,igg which should be the correct one.

.:1 ..

Si-.YAJi

instructions issued by engineer. completion the work within the period

f,l1ed in form of tender.

'We 
ffust the above is in order

Yours faithfi,rlly,

Tan Yon

)

..'i5l.i
i:,-B
,.:s',

i: I

il

;,;j
:,: :....1

Ji
4

- $080q 1.,!

Managing Drrector/chrna Jiangxi I,temational (Kenya) Ltct
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8
GoNTRACT NO. 21 t2012-201e\,

AGREEMENT

THIS AGREEMENT made the 2
-ltl

day or ftln +fty
Two Thousand and 'Thirteen (2013) between NATIONAL soG|AL
sEcURlrY FUND BOARD oF TRUSTEES of p.o Box 30s99 - 00100

NAlRoBl, KENYA (hereinafter called the 'Employer" which expression

shatl where the context so adrnits refer to its successors and assignees

in title) of the one part AND CHINA JIANGXI INTERNATIONAL KENyA
LIMITED of P.o Box 31ss3 - 00600 NATROBI, KENYA (hereinafter

called "the Contractor" which expression shall where the contet'c so

admits refer to its successors and assignees in title) of the other part

and both hereinafter collectively referred to as the "the pafties".
. ,..1,;' , 

'

WHEREAS the Employer invited tenders under Tender No, 21l2O1Z-

2O13 For Froposed Cornptetion of Office Block Towers At Hazina Trade
Centre - Nairobi hereinafter called "the Works" and has acce ted
tender submitted by the Contractor for the execution and completion of

such'Works and the remedying of any defects therein for the Contract

sum which shall not exceed the scaled down tender Price of Kenya
shitlings six Billion seven Hundred and Fifteen Million Two

Hundred and Eighteen Thousand one Hundred and Eighty Eight
only (Kshs. 6,7'n5,2'18,'xBB.00) all inclusive and a cornpletion period
of one Hunclred anctr Fifty Five (1ss) weeks frorn the date of
possession of site. ln this Context the date of site possession shall be

idational Se,clal Secuiity Funcl
P,0,_Box 305SS . 00100, Naironi, Kcnya T: (020) 272991 1 , 2710552
E: 

. 
lnT0@nss'f kenya.co ke lnJ: wwr,rl,nssf or kn )-

I lt,

!'t:i...j4 :.,1.
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ENT WITNESSETH as follows
.}Ge,ilid$6,

1 ln this Agreement, words and expressions shail have the same
meanings as are respectivery assigned to them in the conditions
of Contract hereinafter referred to. :
The following documents shart be deemed to form and sha, be
read and construed as part of this Agreement i.e,

(i) Signed Form of Tender

2

\

jl

(iii) Letter of Acceptance

(iv) Completed tender documents
(v) Conditions of Contract
(vi) Appendix to Conditions of Contract
(vii) SpecialConditions

(viii) Specifications

(ix) Priced Bills of euantities
(x Drawin S

ln consideratron of the payments to be made by the Emproyer tothe contractor as hereinafter mentioned, the contractor hereby
covenants with the,Employer to execute and complete the works
ancl remedy any defects therein in conformity with the provisions of
the Contract

)'
\1./)

I

i

) l1!
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4 The Employer hereby covenants to pay the Contractor ln

consideration of the execution and completion of the Works and

the remedying of defects therein, the Contract Price or such other

sum as may becorne payable under the provisions of the Contract

at the times and in the manner prescribed by the Contract The

contractor shall be paid an advance payment of 10% agatnst a

bank'guarantee from a reputable bank for site mobilization all at

the discretion of the employer.

5. Payments to the Contractor shall be made on monthly basis upon4rf*

6

lvln sufficient details of works done

and materials on site. However the Employer shall make the

payment upon eertification.of thdtame by the Prqlect Architect

The Proportion of payments retained is 10% of certified amount

under clause 5 subject to a limit of 2.5% of the contract sum. The

Employer shall retain 1.25o/o of the contract sum for a period of six

(6) months after Practical Completion.

7 The work shall be comp ete w ln e lme ereln,lpu

a

failure of which damages amounting to Kenya shillinEs Seven

Million Five'Hundred Thousand only (Kshs.7, 500, 000.00) per

week, or part thereof, shall be paid by contractor to the employer.

This Agreement shall be terminated if the Contractor fails to

proceed with the works diligently as specified in the contract

#ffitr
),A

.--,1)LI
314
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National Social Secr:rity Frnd l,t;;
IBt'Apdl,2012

. .,.."..,.

'-l'cxahts:.Coffee sh-or,shoe s$r{nesa Kiosk( empire), scents (Lifr rro) to be give,'for lilssflconhactori irse, ard f.; rhi";rryor.'od.j*i .i*. ro be givan to cecr Lhe

Hffiru.alfaxgements''uft 
area ro u. gr.o to contacr-or 6 nronths before projecr

. . .' 
1";ffiE,ffiH[.mD;ddah to be closrd a-ffecrhg rxit route (KAIE Monoroda ro

.. -:(..^ ,l * '.'''i .-L)nb:tuiEanLE to rtre:briildins ftom Mokrar Dadrjrh will be closed ard humal nfficfoom rher road is stopped
t t' 

mflf;ontr'hctor'lto''*'L.'al-l 
Flevarors/Escalaiors fi:lctiolal aad.seal the leakage :r

i- : . : liReguest..fbr;Site,offile...for.the conE.actor in podium level and access tlrough stair caseTo se-aLvrhercvEr necessary for secunty leasons.

.L

;:rir' 
'5u'oiliry to NalilrEatfi.exaxt customers, lrbli9 aad proprrties aro,ad the area duang"''' 
*;nff".un"Tu:**.ri* uv Ns#;;'#dl#i ill'.onractors -ipyii .t.d

:::" JicoPies;oLapproval 
of dras'iLgs, s[uciural fugi:reer cerrlficares for coutuchca of ]6fl oors, NEMA Healih ,ld Srt ff n.perrm.Fnrs,

' 
't i -Disnrrbalca cau-sc:n-busra.si a#.o corrsEructior/sor.rnd/matui-als, humaa movlrnerr-'eLL, ro Tunuts/neiglbours erc.,
' 

;l-ffi:;shops 
as.'of low not'let out due ro drs a-nd uore r,a)i vacare rruuluag :a Loss oj

, . :E*-.T$ pa.-khg may nor r.a}re rk v*[de flow of 3 6 floors.r '-r\ssr'/:--':rEacmitcappry 
r'-or a seDeraie pbw-er cor::ecnontr--ru n i]rar naxrq pay.,, |ry1i:lt1bft. a";ny *d *=iil,r,.[;; il;;#

#"a"ffii,haYe 
his Dwn'wa[Er dsi sevruage corrrection aldnottbuse t'ae warerused

Se.curiry

'To:,fl:-c\ue. .ald

:" :' *l' : ' :' I ':-There *]roirldnot be i:rterruption to lift woddas, elecn:iqiry, watu, sewLage etc at ax..y

seeunry of Nakumat exisi-ixg Tenants r]"e area wrth

Na].-umatr
tcihave Sraff.n] , Unifom- Kenyal ID aad thr lisi ro be givel ro

-To receive
,::. -."-Confirmadon

May 2016

Ithit'h-oject vriil start on 2:rd May 2013 or later and ud oa or before 2nd

'peaceabiv ann4 / 
---aay :rrte_r-:-uph.oit

2 7' tu pa:ticul1.'' r,-e note tl31 15e httnd-ed consrucrion shall acurely dreply, alc. grave$i- ' "disco,ragt'our clieats *..o..r, *a *ppi.".i-;;accessiag *e pre,ise5 and fi.m1'.*ruf :H:tft:*f*.:ffi tlYll*t," "oooo',.a,JffiT,r rh. pa,i

.-,.--;-,,,1 8,

-.1)
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Nation al Social Sectn-i$.f,uud;,. I .

"3-

tSs April zotz

,:,. : : .iK,- i:henei:et[Lct'of ieducC custoder flow is ttrat orn'Client's sales strallplmrner

; ., ":{b:6--":Tk.I-andibrdhab a dpry;ro oompo:sate our Client for rhese corNequences shallbe lookiry

1;X/L.tust.ttrat proposal shall be accepted as it is m.ost reasonable in ttreour
'circumstaxces.

Yours

cc. Cherrt -By'Ern:J1

iilri
i

i,

i1
ti
I!

- ll

,/ ,: . ._t{
:l

h 'J -rr'..i', i _.].

S-1 '.:l-:g-ii:-1- ir
- \s:i:i- ir -



a

$.?..?,tr,F frr,dt.jr*6rr

i .",... '.,., rl
?

il

i:*E

'< l:-::.- l

ll

ri



Application Reference No. EIA/ 7 2 6

Registration *", .... 0.P.0 g 5 3 1

For oflicial use

NATIONAL ENVIRONMENT MANAGEMENT AUTHORTTY CI.{EMA)

THE ENVIRONMENTAL MANAGEMENT AND C O - ORD INATION ACT

EI{VIRONMENTAL IMPACT ASSESSMENT LICENCE

', This is to certiff that the Proj ect Report/Environmental ImpactAssess;ent Study Report received from

NATIO.I'IAI..S.OC,IAIi..S.ECU.RI.TY...EUND...BOARN..OE...TRUSTEE QTIAME

ofindividuaVfrrm).....-P...o^...Box..l.29.B6.-..00.40o.'..NAJR0BI'..''.:.......

submitted to the National Environment Management Authority in accordance with the Environmental Impact

Ass€s-sment & Audir-Regrilations regarding ....8.R9.R9.9.EP,..ELTEI{.E.T.Ql!...9F.'...HA.2.r-t{A...T:R&0.8...:.........

C E.\T.TRE.. BY.. ADD I T.I ONAL . . 3.4 . . I'IOO R.S.

(title ofproject) whose objective is to carry on.....EL'.TENSJ.QN...0F...HAZINA..TRAD-E..,..CENTRE...

By.. aDD r.If oNAI. . 3.4.. ELOO RS........... ...... :

.............:....,:i.............. .........(brieflydescribepurpose)located

at...L.,.R.....NO.^...20.9.16.7.0.8...8ET.V'IEEI{.,.I{OKTAR..DADA.H...AND..MONOROVI.A..ST.REE.TS.,................
'i

N.AI3OB.I..C.ENTRAL...BUSILIESs..D.IS.TBJ.CT.-........... ........ (localityand.district)

has been reviewed and a licence is hereby issued for implementation of the project, subject to attached
conditions.

Dated this........... 2.0.TH day..... S.EPI..... of 20.... Ll

Signature.

(sEAL)

Director General
T h e N atio nal E nt, ir o nm ent M an ag e m ent Auth o rifii

CONDI'|IONS OF LICENCE

This licence is valici for a period of ....2{..lifQItXES-.... (time u,ithin which the project sh.ould commence) from the date
trereof.
The Director.*General shall be notified of any transfer/variation/surender of t]ris licence.

P. T. O.

I

2



r. fi;riqffie
1. General Conditions

l. i. .i; ,This'aisproval is for extension of Hazina Trade Centre'', .-- , . ',. ,i :,7,

The license shail be vaiid for 24 months from the d,ate of issue

Without prejudice to the other conditions of this license, the proponent shall
implement and maintain an environmenta-l management system, olganizational
structure and allocate resources that are sufficient to achieve complianie with the
requirements and conditions of this license.

The Authority shall take appropriate action against the proponent in the event of breach
of any of the conditions stated herein or any contravention to the Environmental
Management and co-ordination Act, 1999 and regulations thereunder.

This licence shail not be taken as statutory defence against charges of pollution
in respect of any manner of pollution not specified herein.

1.7

The proponent shall ensure that records on conditions of licenses/approval and project
monitoring and evaluation shall be kept on the project site for inspection ty WeVtA,s
Environmental Inspectors.

The proponent sha-ll submit an Environmentat Audit Report in the frrst year of
occupation to confirm the efficacy arrd adequacy of the Environmental Management
Plan.

The proponent sha-li comply with NEMA's improvement orders throughout the project
cycle

1.8

1.2

1.3

1.4

1.5

1.6

2.6

2.7

2. Construction Conditions

'2.L. The proponent shaLl submit specific measures for the protection of present tenants
during constr-uction to the Authority and Departrrient of Occupational Health anci
Safety for approva_l before commencement of the project

2.2. The proponent shall design and implement a traffic management plan which must be
approved by the City Engineer and submitted to the Authority.

2.3. The proponent shall put up a project signboard as per the Ministry of Works
Standards indicating the NEMA ljcense number among other information

2.4. The proponent shall ensure that all excavated materia-l ald debris is collected, re-used
and where need be disposed off as per th,e Environmental Management and
Coordination (Waste Management) Regulations 200tr.

2.5 Th. proponent shall ensure strict adherence to the
Management and Coordination (Noise a:td Excessive
Regulations 20O9.

provrslons
Vibrations

of Environmental
Pollution Ccntrol)

The proponent sha1l ensure strict adherence to the Occupational Safety and Ifeaith Act
(osHA), 2007.

The proponent shali ensure that construction workers are provided with adequate
personal protection equipment (PPE), sanitary facilities as weil as ad.equate training.

The proponent shall ensure that constrr-tction activities are undertaken during the day
(and not at night) - between 08.00 hrs and 17.00 hrs; and that transportation of
constru.ction materials to and. from site are undertaken during weekdalrs (and not
weekends) off pgak hours.

Page 1 of2
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2.to

3.2

J.J

' 3.4

3.5

5.1

5.2

-E
The proponent sha-ll ensure strict adherence to the Environmental Management Plan
developed throughout the project cycle.

The proponent shall ensure that the development adheres to zoning specifications
issued for development of such a project within the jurisdiction of City Council of
Nairobi with emphasis on approved land use for the area.

3. Operational Conditions

3.i The proponent shall ensure that all waste water is disposed as per the standards set
out in the Environmental Management and Coordination (Water Quatity) Regulations
2006.

4- Notification Conditions

4,1 The proponent shali notify in writing the Authority of its intention to start construction
three mlnths in advance.

The proponent shall seek written approval from the Authority for any operational
changes under this licence

The proponent shall ensure that the Authority is notified of any malfunction of any
system within 12 hrs on the NEMA hotline 020 6006041 and mitigation measures put
in place

The proponent shall keep records of all pollution incidences & notify the Authority
within 24 hrs.

The proponent shall notify the Authority of its intent to d.ecommission three months in
advance in writing.

+.2

+-J

4.4

4.5

The proponent shall ensure that all solid waste is handled in accordance with the
Environmental Management and Coordination (Waste Management) Regulations 2006.

The proponent shall ensure that a-11 workers are well protected trained as per the OSHA,
2007

Th6:proponent shall comply with the relevant principal laws, by-laws and guidelines
issued for development of such a project within the jurisdiction of Ministry of Public
Health and Sanitation, Directorate of Occupational Hea-lth and Safety Services, City
Council of Nairobi, Ministry of Works, Ministry of Health and other relevant Authorities.

The proponent shall ensure that environmental protection facilities or measures to
prevent pollution and ecological deterioration such as securing of the quarry sites,

rehabilitation ald restoration of quarry sites, waste minimDation options measures are

designed, constructed and employed simultaneously with the proposed project.

Decomrnissioning Conditions

The proponent shall ensure that a decommissioning plair is submitted to the Authority
for approval at least three (3) months piior to decommissioning

The proponent shall ensure that all pollutants and polluted il'raterial is contained and
adequatemitigationmeaSureSprovidedduringthephase.

PageZ ofZ
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For official use

THEENVIRONMENTALMANAGEMENTANDCooRDINATIONACT

CERTIFICATEoFVARIATIONoFENVIRoNMENTALIMPACTASSESSMENT
LICENCE

This is to certify that the Environmental Impact Assessment Lice,ce No:""'Q00"9-53'1" "' """

Issued on.........2.0lL.September,'2011" " (date) to "NAT'I'9"N4'L""""' '

......SECIIRITY.EUND 'B'OARD'O'F 'TRUS'TEES""" """ (name of individual/firm)

of,,.P*.Q,.Bp.x.1298.6..t'0'Q400'''NAIROBI"""" """"""" ";" (acldress) regarding

proposed..Extension.of.rrazina.Trade.centre.hy.Additional.34.B.loors.... 
.'.' (title of project)

whose objective is to........8x1-e.Bs.iqn.qf.Ha.z.ina..Trade..eep.tre.b..y.A.dditionar.3.4..Rloo.rs....."""'

rocared,t.. .p.lg1.l,R,.lig,?g2/-o.71lg.lJ*r.s.hr 9sptrrl.F-sllneu Distrigt. .. .".. .(rocaritv and

district) has been varied to.......EI|tpllgl.gt'LiSgngg"Yfligiff-'f'g'f"f+"A$'4ilignal' '

Tvs*tv- {,q.Yr (?1).Mq.q$r,

of variation) With effect from

with the provisions of the Act'

.61f ,..Iun e' .?.0.1".3.... ,;;," ".,;;", ;; ;.:"t,,j::

Dated this......1'3lL of. .. . June,. ... ' 20 . ,..13

Signature

finirurto,

Application Reference uo:.8IAJ726..'..

Certiticate No 00 00326

Th e N a tto n a I Envi r onm en t Man o gem ent AuthoritY
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sF/r/1 0/1 55 V0 L. XXV[/(77)

Nakumalt Holdings Ltd

P.O, Box 78355-00507
NAIROBI

Dear Sir

21 January 201S

RE: HAZINA TRADE TRE TERATION WORKS

3No, columns which lie at the edge of your stores. To facilitate the work
to be done and ensure the security
walls will be erected before the works

of the stores temporary mild steel
commence.

The fund will meet the cost of all necessary works as well as
reinstatent.nt of onGe the intended works are finished.

Attached please find the work plan for both basements, detailing the
comrnencement and completion dates for each activity,

Kindly avail the spaces so that the works can proceed as planned

Should you require any clarification please contact the undersigneo on
lvlobile 072569888

Yours faithfully

ili . i,l
FijR

'll.l

I'riAl.lAGli.iG 'iRU
'J itrr:

ft"k.q
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PROPO ED C OM PLETIO OF T D CENTRE
WO KIN G NF RB
ADJOI NING THE STORE

PO VA EEL W LING

We intend to create a false wall using steel
store before commencing demolition of the

M a
.L BASE 1F RC LUM QE

1

tubes and steel plates around the columns in the
masonry walling adjoining the three columns. The

this period

2 DEMOLITION OF MAS ONRY WALLING

3. PRE PARATIO N WOR FOR T ECO LUMNS

upon completion of the erection of the steelwall, we shall commence demolition of the masonrywalling which shall take four days

Upon completion of demorition of the masonry waring, we sha, proceed and prepare thecolumns for grinding and wrapping by removing ury iini.h". to prepare them for strengtheningThis activity will take nine days

once preparation work for the columns is complete we shall startgrinding and wrapprng thecolumns. This activity will take 22 days

4

5. RES TORATION OF THE I/ASO NRY WAI_LI NG AN SERV ICES

upon completton oi strengihening, wa shall restore the rnasonry wallrng to its o,grnalsiaie r :incluciing plaster and paint to rnatcn exrsting wali rhis activity is intenoeo to takJt0 days



,i/
l

/l

SUMMARY

Activity
eflcernent

Date
(Days)

uration

1

Conrpl etio n date
Tem porary steel walling

January 201 S 7 2 Feb 20'1sI Denr litio n of fnason ry
wal Iing Feb ruary 2015 4

Feb ruary 2015

P reparatio n WO rk for th e
co u mn a Febru ary 201 S o 4tr

IJ l-ah' ruary 20.15

colurnns
n wrapp ing the Feb ruary 20l S

1

A
R of m AS 0 n rywai n D ndou SETV ESic

1 M arch 201 5 '10
March 201S

TOTAL
I Jan uary 201 5 52

2A M arch 2015

(

.l

t
l
I
I
t

L
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NAKLTMATT E{OX,BINGS LIEfiTED
Elead Office, Road C, OffEnterprise Road ,' P. O. Box 78355, Post Code No. 0050T Nairobi.

Tel.+254 20 65 01 37/8/9, Fax. +25420 65 01 50,
E-mail: nalrumatt@nbnet.co,ke,

rAEil ti:i \r i:, ii
* 2 7 turu zor+

fitl tlii

Wednesday 25m June 201.

Mr. Richard K. Langat
CEO/Managmg Trustee,
National Social SecuriW Fund,
NSSF Building,
P O. Box 30599 * 00L00,

Nairobi.

Dear Sir,

so C i/i!.
q.F,

@
{

x

,m

)0

VERY
URGENT

I\Dr: TT\\-'I-L'D LIJ LJD VE'-]\JIIVIDI\I \-,'I r1A-I-I]\A JL,'YVE,I(5 UI\ L.I(. I\tJ. lU:ryh'JIJ\

ALONG MONROVIMMOKTAR DADDAH STREETS

We acknowledge your letter reference SFlAl10l155 VOL. XXV[/(28) datecj June 6u,

2014 in response to ours of 29h,A.pril 2014 and the subsequ.ent nreeting hekl l,,dth ricn: in
ottr of{ices. \&'e wish to remind you that you indeed agreed to otrserve, ciinti 01 and
rndernrLrfy us from any construction accident, harr; or i::rjurlr resultitrg trorn ttn
constflrction work that you intend to undeltake ori rriie ab'Jve rLer.tionecl pr()per.fv vYhere

we are an anchor tenant and further indeumi.flr as outlrned in ou.r J.ettr:r,, j.teriis l-,-r. !.\'g
have also noted your assurance and other assuriilrces thst v.lu have otrtajnecl fi'ot.r c.rr-irri-

goverrunent agencies.

Thatnotwithstanding, although you have indeuurifie.l u; jj.:)ff. rult'crt_'ci,.1enti;, irarni or.

regarding the safety, we now want to address you rega.rdiir2 tn'.: r'n( ,1-e v,:.1'i, ,s,- iqs;,,3s ii 1a 1

affect offi cornpan-y and those of other tenant:^ as loUrr'.r$;

i. \'ou have in a draconial manler, folrc{,.i}"iir;1.,1,-i:vith inrp=-11ii11i,:,,,r,l,ipL\.,eti

construction on the suit property wir-irc;irr iJ.ur L.g;ti't.l io itrrr ap;r:emeni i. hrch l.s i::
force for a period of 20 yeals. Moreover lve a'e ,:nti'-ie,.l tcl pc:s,.:sr-i,.rrr ;ii{ ,i,r1u1

enjoyment rlrithout interference of whalroeuer ni;trii... 1'his you'flsr.i6, y:1.la{g1.i.

2. Yorrr acts havt'rujned our business p(:i sc'.:'r,: lilanrri:i ,)i rl.,jni. f;,rii.rr.)>-s,

respectability to our customers, It har, .',Ji. ,,tlt- ,,f it.t'.riC lir: rrirsilrtL..i: li!j(l .,.r'r(r

seem not to be cottcerned and/l.eer.- ,i1 r ;rii1i ;.,ii'ii1r. i.q'-1-,.,,-'

.1.

&
fl Et F,o=.' e"+4 i- -,

.. s* d ",. J+f
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In the course of the contlnuing rease period,._our gompany has acted diJrgently by
observing all the terms or agreements and we have never had any quurrel or
dispute with yourselves. It was therefore only fair for you to treat us with some
respect ald decorum and share some irLformation.prior to any action from your
part

4. Your action has caused us to suffer'loss of 'goo,dwi]l, reputation, pakonage and
delivery of qualif service due to the ongoing 

"o.,rt 
rr.tiorr.

5' You have caused our company to suffer financial loss due to dismant1ing and
displacement of equipment arLd stocks.

6' You have cost us loss of business and profit because of leaving our business with
no reasonable access due to the construction.

ACC

entrances to the extent tha
construction.

t our busirLess ca:rnot operate normallv due to the

8' You have intentiona-lly diverted the traffic both human arLd motor vehicles as a
result of the construction.

9' our business is encumbered with unnecessa-ry traffic of workers urmecessarily,
who have no value or income,

10' Both our workers and customers continue to suffer due to continued" inhaling of
dust and air polluted from the construction activity.

our customers and considering that even after the completion of
the buildrng wil-t generate office workers and visitors, tl"rls wrr
translate to any extra finarLcial garn but wiII only cause us con
Ioss.

the construction,

not necessarily
tinurng finalciaL

From the foregoing it is clear that you are undoubtedly in vioiation of the terms of the
lease agreement. It is also not in dispute that by your actions you have caused us and
continue to cause us huge loss of business, including financial loss and damages resulting
fi'om the interruption of the business dw:ng construction. Even afier the consh.uctio* is
over, it wrll definitely change our business patterns, modaljties, arrangement and size
resulting to a drastic reduction of customers and sales.

2
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Therefore, after considering your mitigation factors and our acceptance of the matter

raised in our above mentioned letter, we have re-evaluated and hence recalculated the

current compensate-ab1e claim and have arrived at a reasonably reduced figrue of Kshs
'1,,520,148,507 (One billion, six hundred fwenty rrrillion, one hundred forty eight
thousand, five hundred and seven ooly).

Last1y, we thank you and hope that you find that this revised figure is reasonable

compensation as a mitigating factor for the huge loss and damages resulting from your
continuing construction. We also hope that one all the matters corurrunicated and

discussed there-before, including this letter, once we both concu, we shall then enter into
an agreement to be included to the existing agreement as a-n addendu:n.

Thankyou.

\

D R.
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4' PUBLIC O F KENYA
IN THE GH COURT O KENYA T NAIROB

MILIMANI LAW CO URT
ENVIRONMENT & LAND DIVISION

ELC NO, 1170 oF 2014

NAKUMATT HOLDING LIMITD.,,..,, PLAINTIFF

THE BOARD OF TRUSTEES OF

-VERSUS.

NATIONAL SOCIAL SECURITY FUND........
CHINA JIANG ZI INTERNATIONAL KENYA 1IMITED,,......,..,

IN COURT O NT E 3OTH D OFS MBE 014
BEFORE THE HO N. LADY JUSTI CE GACHERU

ORDER
uPoN READING the application dated 1Orh september,2014 and presented to Court on 12rh
September,2014 byCounsel forlhe 1st Defendant/ApplicantunderSection 1A, jBand3Aof theCivil
Procedure Act, order 40 Rule 7 of the civil Procedure Rules Article 15g and 165 of the constitution of
Kenya and any other enabling provisions of the Law; AND uPoN READING the Affidavit of MUTEMI
NZATU sworn oh 10tt'september,2o14 togetherwith the annextures thereto; ANDUpoN READING theReplying affidavit of JoHN NGUGI sworn on 22nd September ,2014 and the annextures thereto; ANDuPoN HEARlNG"counsel for the PlaintiffiRespondent and counsel for the 1sr DefendanuApplicant andcounsel for the 2nd Defendant; AND WHEREAS this matter coming up for Ruling on 30rh september,
2014 befor ethe Hon. Lady Justice Gacheru; r ' - -""v

IT IS HER EBY OR DERED:

1' THAr the orders issued bythe Hon. Lady Justice Gacheru on 1sr September ,z014be and arehereby sel aside.

FURTH ER ORD ERS:

ANNEX13

,......,.1 SI DEFENDANT
...,,,..2N0 DEFENDANT

2' THAT the parties do come up with the measures to be put in place to prevent harm and healthissues pending the determination of the main notice o{ motion by Friday,

3' 
JIAT Mr' Kiragu do file his replying affidavil to the main Notice of lvotion on Friday 3rd october,2014

4' THAT IMr lMwangi do respond to lrlr. Kiragu's Notice of Motion and Mr. Ngechu do file his furtheraffidavit by 3'o october, 2014 and lurther dlrection *irr Lu given on 3,d october ,?014.
cIVEN UNDER my hand and SEAL of thi$, C

lssuED ar Nairobi rhis )) i
ourt at Nairobi this

yof

30!l day o
, '. -.-. .' lt i.,. 'lr-' r--.-1

f Septembe r, 2Ol4

.. 2014

DEPU GISTRAR
IGH COUR T OF KENY NAIROBI

>s
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I{ATIONAL SOCIAL SECURITY FLIND

BOARD OFTRUSTEES

sF/ADM/4/e V0L.Vrr

Ag, Finance Manager

Ag. Investrnents Manager

Ag. Estates Manager

@ppEcrstoNs
4!_!!_. 1_l* ol.rutions and Investments eomrnittee ,Meeting held on 31
August, 2070, the following decisions were made for implementation.

Fund Manaoe & Custodians

(i) The above be in p lace w n two (2) weeks,

(ii) Final contracts for the above as well as the flnancial advisor be
presented to Committee before flnal execution,

Forensic Audit

(i) The Terms of Reference and contract awarded to
Pricewaterhousecoopers (PWC) be circulated to Trustees.

(ii) The scope be expanded to include a wide forensic audit covering
all core functions of the Fund except legal audjt that would be
carried out separately,

Kikambala Plots

(i) Approval was granted for payment of Kshs,1 million to Millsons
Estates Ltd whose property was demolished at the time of eviction
of squatters in NSSF Kikambala plots, This be paid by t5
September, 2010 as proposed.

(ii) The sale of LR i0BB and 1089 be expedited,

5
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(i) Confirm that utilization of former project consultants without re-

sourcing for the services is in line with the Public Procurement Act'

(ii) Explore the possibility of developing and selling the offlce space.

(iii) Approval was granted for adveftisement for Contractors with a

view to develoPing the ProPertY'

#; t*1..
.i.

*I iF.
t,*

t&'
- :fr.

F^

I

ed m t v n H us
-----t

(i) Advertise including internationally for expression of inte iest to
improve the Return on Investments (ROI) by 30 Septernber, 2010

and a report be presented during the October Committee meeting'

(ii) Include plans to develop Bishops Road Plot

Sale o View Park nd Hazina Towers

The properties be retained for now and invitations for expression of interest

to improve Return on Investments (ROi) be placed by 30 September, 2010

and a report be presented at the october committee meeting,

"Jl
Propo sal for Evictio n of Ssu tters on nd Mavoko Plots

(i) Conflrm that direct appointment of Secure Homes Ltd is within the

Procurement Act,

(ii) A comprehensive strategy on how to ensure the Fund land is not

Invaded by squatters including the total amount required to secure

the propefi between now and the time it is developed be

forwarded to the Trustees for decision by circulation'

Kenva Power & Lighting ComPanY

i, Avail the opportunity costs on the remaining shares'

ii. Work out various scenarios that are likely to arise based on

)_ _movement of shares, 
_ b



ilt, Evaluate the risks of offloading 4,81Q,501 shares on the nrarkeL
arid rb-investment of sale proceeds in the company during or after
the proposed restrucLuring program. This be forwarded for
Trustees decision by circulation.

Evaluation of Performance of Tenant Pu rchase Scheme

(i) Provide an analysis on the returns being got[en in relation to
those received by bants.

(ii) Provide bad debt data for other,mortgage schemes,

-submit the paper including proposals on partnership with
Flousing-Finance and Savings & Loan:-

Investments Opportu nities in Ausust 2010

Approval was granted for investment of Kshs,1.2 billion in the 9 year
infrastructure bond issue No,1FB 2l7O10lg at 6.5%,

Ihvestment Plan for Fi ancial Year 2020 IZALL

The proposed investment plan was approved subject to review once Fund
Managers and Custodians are brought on board

Tassia Estate

lt

way forward ssia Estate be presented at the next Committee Meeting

KAZONGO
MANAGING TRUSTEE

3

17 September, 2010

1
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ln its endeavour to fulfill its mandate th
e n]r a riG? nfl iiffi ii=ilrti- l a assgts,

iund invites interested parties either as

financiers, developers or realtors, in their
capacities as corPorate bodies or consortia,
local or international, to exPress their interest
in partnering with N55F in the development
of the following three prime properties in the
capital city, Nairobi, Kenya:-

A. 960 acres o{ Land in Mavoko Municipaliry of{

Nairobi - Mombasa highway approximately
l5 km from Naiiobi.

B. A 3.6 acre ProPerty at the junction oi the
main thoroughfare of Kenyatta Avenue and
Uhuru Highway, in the Central Business
District of Nairobi;

C. A 1.5 acre ProPerty in the upscale
neighbourhood of Milimani, along State

House Road, approximately 1.5 km from
the Central Business District of Nairobi witlr
existing apartments / buildings'

Tl-re Board of Trustees, NSSF invites interested

BOARD OF TRUSTEtrS

NATIONAL SOCIAL SECI]RITY FUND

companies or consortia to express their interest
in designing, developing, financing and selling
or operating the developments.on joint vbnture
basis...

Background 
,i.

The National Social.iSecurity Furid (NS5F) was

established in 1965 by an Act of Parliament (Cap

258 of Laws o{ Kenya) to administer a provident
scheme for all workers in Kenya. ln 'l 982 the
Act was amended and N55F transformed into
an autonomous State CorPoration. operating
underthe Board ofTrustees, which is constituted
by representatives oJ three key stakeholders
i.e. the Covernment, Workers and Employers.

Membership of the Fund has grown steadily
over tlre years to 1.2 million cdrrently.'The Fund

manaSes an asset portfolio of approximately
US5l.3 Billion.

completion of the development;
4) Projected return on investment and

. proposed sharing ratios;
5) Proposal on tht: responsibilities

and obligations oi ;:ach party in the
,. consortium;
6) Disclosure of sources of {unding;
7) Proposed joint venture arranSement

lnterested bidders are retiuired to visit and
f amiliarize themselves with the respedive
properties in oider to provide proposals. All
costs associated with the preparation and
submission of the RFP will be borne solely by
the bidder and the Fund will not be responsible
or liable for th.e costs re.S4rrlless of the conduct
or outcome o{ the tendering process.

otrld
submitted in plain sealed. envelop'es clearly
marked "NSSF EOI NO. 05/2010-201I-JOINT
VENTURE PROPERTY DEVELOPMENT FOR A,
B OR C" and addressed to;r

Managing Trustee
National Social Security Fund
P.O. Box 50599-00100
NAIROBI
Email: mt@nssfkenya.co.ke

The same should be deposited in the Tender
Box on 2nd Floor at the Reception Area, BIock A

Western Wing, Social Securitry House, Nairobi so
as to be received not later than 15s December
2010 at I I .00am East A{rican'lime (G.M.T. +3)
The proposals shall be opened immediately
thereafter at the NSSF Board Room on 3,d Floor
in the presence of Bidders' Representatives
who choose to attend.

The Fund reserves the right to accept or.reject
any proposal in part, cluster or full without
giving any reasons.

lnterested parties should provide
indicating their tracki-:.record,
qualifications and financial,-.ca
undertake the developments. ln p;

information
technical.

should provide the following information

I. Technical Prolile:
. Profiles of the comPanY or

colrsortirtnr members comPlete
with all registration documents and

$q!!Jory colnp[ia nce, in[otmation;
. Relevant experience in commerciai

real estate develoPrnent;
. - , . ---,Frofiles-oi thgteam to''be inuolved in

the execution of the proiect;
, Provide Ietters of consent in

participating in projea (for
consortia).

2. Financial Profile:
. Name and address of Bankers

and / or consent letter to finance
developments

. Audited Financial Staternents of
company or consortium for the past

three years;

' Certificate of Tax Conrpliance from
domicile countries.

Proposal Submission:

The company or consortia shall subrnit a

detailed proposal which shoLrld include but not
linrited to the following:

l) A proposal on the best use of the
properties;

2) Project cost and projected investntent;
3) Projected time {rame/programme {or

-: ?.
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I{ATIONAL s o ClAl,sEctlnll'Y FLI\ID

BOARD OFTRUSTEES

sr/noMl4tg vou

The Bankls letter be responded to with coDies to all

Trustees, Treasury and tlre central Bank Go-vernor'
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BOARD OFTRUSTEES

A, ,re11!sed,.,,Bo.afd - ;paper - pe submit[ed

, Committee'fgr flnal decision.

to the relevant

faulting tenants
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IAgoUn''so,gLql siCu RIry AND

OFFIC E QF THE CABINET SECRETARY.

Te'lpgmms' 
TelePhone

When replying please quote

RCI. 
. ML/ADM4/128 VOL,V

'Mr, Adon Mohomed

Dote; 261r, August, 20]3

VO o

Choirmon
NSSF Boord

Notionol So

of Truslees l

ciai SecuritY Fund

NAIROBI

RE .C ET o

}ION. SAMWEL KAZUNGTJ KAMB1

cABINEI SEdRETARY

Mr. Heriry K' Rotich
' Coblnet Secietory

Notionol Treosury

I

I

t,

I

I

I

I

I

'.TheCobinetno,.opprovedthe,KenyottoAvenueond.MgvokoPro]qc1s.....
re Movoko Pro]eci hos been increosed from

l'Fl"or" note thot the scoPe'of tl

;b,;ro tu oo,ooo housing units' 
.

:d with the Proiects in
:Conrrquently, i om now directing you to proceeo wlTtr rr ru r,r.,ruv

occordonce'with ihe low'
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NAT!ONAL SOCIAL SECURITY FUND

ONA

Social 5ecurity Fund (N55F)

.(Cap 258 ol Laws o{ Kenya) to administer a providenl scheme for all workers

lhe Lct was amended and N55F transformed into an autononlous State

operating under the Board of Trustees, which is conslituled by rePresentalives

ley stakeholders i.e. the 6overnmeni, Workers and EmPloyers

ol the Fund has grown steadily over the years to 1.2 million turrently' The

dn.asset portlolio ol approximalely U55l -3 Billion.

social 5€curity Fund invites sealed Tenders irom eliSible and conrPetent

loint Ventures {or ProPe rty Developmcnt in Mavoko [4unicipality and l'lairobi

Business Districl.

NATTONAT SOCIAT SECURITY FUND

The National Social Security Fund (|'ISSF) was established in 1965 by an Ad ol
parliament (cap 258 of Laws of Kenya) to administer a provideni scheme for all vuorl'.ers

in Kenya.

ln l93Z lhe Acl vJas amended und ttlSSf lransformed lnto an autonomous State

Corporation oper6ting under the Boa rd ol Trustees, which is constituted by rePresentatives

of three key stakeholders i.e. lhe Covernment, Workers and Employers'

trilembership of the Fun<j has grown steadily over the years to 1.2 million currerltly The

. t'und mana6es an asset Pollloiio ol approximately u531.l Billion.

The National Social Securit'/ fund invites sealed Tenders lrorn eligible and comPetent

firms {or Joint Ventures ior Properly De'/elopment in lJairobi Centr.l tsusiness rJistoci

lnleresled, qualiiied and cligible firms m,:y obtain the Requesi ior Proposal (RIP)

documents {rorn the Procurcmcnr Oiiice, gth floor, room No. 905 uPon payrntnl oi
' Kshs. 5,oorJ.co ron-refunclattlt Iee in cash or banl'.ers cheque payable io i'J.iional

Social Secunty tur;d at the cash oflrce on Podium Floor, Sccial SecuiitY House [1lork,\,

\ryestern yvrng, Hishops Ro;ti llairoci during vrorking hours.

' Submissions nrrrsi tie accotrtPaniecj vvitlr lhe lollowing [4andatoiy requitrnrents ict
preliminary eveluation.

a. Bid Security irom thc DevtloP€r in ihe fcrmat and emounl as indirattd ir' the

appendix to instlUClions to brddErs

b [4ust have Devcloped and commissioned ai lea;i thr€e (3) prois.is oi cotrlmercia /
hospitality space oi a rnitrimum value equivalent to Kshs l0,0cr0,00IJ,000 (Ten

Eillion) each or one (l) commercial/hospitality project oi e mininruir v;lue ol

Kshs. lO Uillion (Thirry Billion), noi earlier than lrApril 2007

c. Musl proviCe evidence of Equipmeni and personnel capabilirl ior cairying oL,l the

work.

d. h4ust havc a minimum annual lurnovcr of Kshs. 50 billion within the lasl iive

years.

e. Prooi of lines ol Credit or bank stetements to suPPort the bidCer's abrlrly to
undertake the Project.

J. Slatemenl ol tax Cornpliance Irom liidding ComP3n)', an'J il Consoriiunl, lrom
each member oi the consortiurn.

g. Must incorporate local consultants in their consodia who are registered vrith Doard

ol Registration ol Architeas and Quantity Surueyors of Kenya.

Completed Tender docurnents in plain sealed ouier enveloPl cnclosing separately
sealed envelopes Marked "rechnical" and "Financial" both having trvo copies each
("original" and "copy') all clearly rrrarked NSSF Tender No. oB/)013 Do14- Propose<1

f)ropelry Developmcnt in Naircrbi Centldl Busirress flislrict (Kenyatta Avenuc) as Per
instructions in the RFI'docutncnts and addresseri to:

ManaEinB Tru5tee
National Social sec!ritY Fund

P.O. Box 30599 - 001o0,
NAIROBI.

Should be deposited in the Tender Box on 2"d tloor Block A: Western Wing; Social

Security llouse Nairobi on or beloie I Loo a.m. local time on 4'h December, 2013.
Tenders nill be opened immcdiately tiretealtet in the Seminar Room or 4'i'lloot,
Social security House, glock n', West€rn Wing, Nairobi in the ptesence of Tenderers
'representatives B,lro choose io attend.

A pre-bid meetinE {or inlerestcd tenderers is scheduled lo be held at I o-00 am on Jo'h

october,20lf in the Conletence Room on 4'h Floor Social Securiq House, Nairobi
Block A.

NSSF reserves the right to accepl or reject any proposal either in v"'hole or in part

without Bivin8 reasons for either reieclion ot accePtance

[,j nsttxenVa Nlsf Toll FreeLandlinesi 020'2713009, 27l3olo. ?7i]ol2 " -' @nssf l(e ; '

"'=r,''"' ', ',."'lboooori2obicliriirpo':': 'lt-'. '' '' ' :" 
' I

qualified and eligible iirms may obtain the Request for Propoial (FFP)

irom the ProcurJment Olfice, gth {loor, Ioom No 9o5 uPon Paymenl of

5,000.00 non:reiundabl€ {ee in cash ot bankers cheque payable to the t'Jational

Fund at ihe cash of{ice on Podiunr Floor, Social SecurilY Hous€, tilocl'' A,

V/ing. tlishops Road Nairobi during vuorking hours.

must bE accompanred vrith ihe folioruing.Mandatory requircments for ;

evaluation:

se.uriry
to insrrudions lo bidders-

Developed and commissiorted at ledsl three (l) pioiects o{ residential

value equivalent to Kshs. 20,000,000,000 (Twenty

each or one (1) Residential Housin8 Proj€ct ol a minirnum valut of t(shs'

(Sixry Billion), nct eaIIer than 1 si APril ?oc7

provide evidence ol Equipment and petsonnel capability ior carrTipg out the

have a minimurt annual turnovet o{ Kshs. 50 billion in the last live years'

ol lines of Credit or banl statcrnents lo suPPod the bidder's abilil) lo

the projecl.

of lax Compliance lrom Bidding ComPanY, and il Consortirrnr, {rom

member oi the consoni!m.

Musl incorporate local consultants in theit consortia wllo are re3istered u'ith t.ioatd

of Archirects and Quantity Surveyors o{ Kenya-

'Iender documents in plain sealed outel envelope enclosinE seParately

Marked "Technical" and "Financiat" both having two copies

and "copy'') all clearly marked NSSF Tendcr No. o9/2oll - 2014 -

t in Mavol,,o Municipality (Machakos County) as perProperty Developmen
in the RFP docurnents and addresscd io:-

ManatinE 'irustee

National social 5ecu,iry fund
P.O Box 3059s - 00100,

NAIP.OTJI,

IromtlreDeveloperintheformatandamoUntasindicaledinthe

of a minimum

be deposited in the'lender Box on 2"r Floor Block'A', Western \{ing; Social

ttouse Nairobi on or be!ore I I .oo a.m. local time on 29'i November, 20l3'
c opened inrmediatcly thereaftet in the Senrinar Room on 4'h.iloor,

tlouse, tllock A', Western Wing, Nairobi in titc presence ol Tt:nderers
rvill b

5ecurity
who choose to attend

meeting for interested tenderers is scheduled to be held at l0.ooa m on lorh

201 ] ir the Conlerence Room on 4'h tloor Sociat Security House, Nairobi
A.

reserues the riSht to dccept or Ieiect any lender either in whole or in Parl without
reasons for either rejection or accePtance.

[:rt(qrrya NsstTlllrreeLandlinesiq2o.zTl3oog,2?l3olQ,?713012,i:,.a q]n!51'!(!

::,: 1,_: :_ : .r.,_ i . ,;:isoeosirzobscExiiEi;'b :r't i ...:!r. .::l: :.. :-:l :::l';
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sF/10i164/0L. XXVI l Bth June, 2014

Public Private PartnershiPs Unit

P. O Box 30007-00100
Nalrobi

Dear Dr. Tuimising

RE: NSSF PROJECTS

Fonrvarded herewith please find the under listed documents as agreed during the

meeting held in your offrceq At Anniversary Towers on 17 June 2014 -

1. Cabinet Approval for Kenyatta Avenue & ltlavolto Projects

Z Tender Document No. 08i201 3-2014 (RFP) for Kenyatta Avenue Proleci

3 Tender Document No. 09/2013-2014 (RFP) for lMavoko Project

4. National Social security Fund Act 2013

We take opportunity to appreciate your efforts to create time for our team and the

hospitality yoll accorded us during the meeting'

Your advise will be highly appreciated

Yours SincereiY

Ric rd Langat

n

_,"-i{q .,,$e.
,3-'+,,q

CEO/Manaq inq Trustee

2l
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Date:

Subject:

CC:

Dear Dr Ronoh

George

MAT N

{ G }r:d.
,

+

\, '!
frtrd
To\ 'If"

*,'f I'r, i.il'&,andembo. nrulrDtsinfl@pppunit.go.ke
77/06/20L4 09:38
RC: CONFIRMATION OF MEETING

Hellen Koech; Mutemi Nzatu; Richard Langat

liffiTJ:l',;ffi1ilf ]:T,j;::j;T:y#,,t fi""T'.n 
to be herd on ruesday the i.7,une 2014

We appreciate your effofts to create time for the meeting.

t
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REPUBLIC OF KENYA

TIIE NATIONAL TREASURY
Telegraphic Address: 22921

Finance - Nairobi
FAX N0.310833
Telephone: ?252299

When Replying Please Quote

THE NATIONAL TREASURY

P O BoX 30007-00100
NAIROBI

Ref: DG|PE1PPPl22 Date: 9th July, 2014

Mr Richard Langat

CEO/Managing Tru stee

NSSF

NAIROBI

Dear Mr Langat

RE: NSSF PROJECTS

your letter Ref.SF/'10/16/VOL.XXVI dated 18 June 2014 refers, together with the discussions

held at the meeting of 17 June 2014, both of even subject

your attention is drawn to the attached detailed review of the twc projects (Mavoko residenttal

Ns)

provided vide your cited letter.

Our analysis concludes that the lVavoko projects are to be developed, constructed and sold

off to buyers upon completion. The relationship intended between the NSSF and the private

developer(s) does not include contractual obllgations beyond sale of the units. Furthermore, it

is our understandlng that the partners in this project will be looking at revenue splits at the

project level - meaning disbursernents from each unit sale will flow to the investing partners

in tandem with their investment rations, unit by unit, Capital mobilisation by each investing

partner will be a risk-taking step for which each parly does not, based on information

provided, intend or expect to lay claim on the resources of the other: meaning each partner

will absorb their losses and enjoy their profits, whichever the case may be, without any soit of

indemnity from the other.

,i?Lsk.t ."* lE.'* *::+ :' -,5-1."'.ft i
. ",,8
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On the bases of the foregoing - and the detailed analysis in the attachment, it is our

conclusion that the Mavoko Project (residential development) is structured as a joint venture

investment opportunity, and not as a public private partnership. This means that the

governing law for this transaction would be the Public Procurement and Disposals Act, 2005.

With respect to the Mixed Commercial Development within Nairobi, it is our conclusion that

the project structure and the contractual relationships anticipated are not yet well clarified,

The submitted documents relating to this project are equally inconclusive on some of the key

questions we raise in the attached analysis. Consequently, we would recommend that this

project be considered for development under a PPP framework, and the PPP Unit is available

to provide necessary support in the project's preparation. To help you get started on this

pathway, please find attached a PPP Concept Note template.

We recommend that you populate the template with all required information and submit the

same to the Unit for review This concept will need to be approved by the PPP Committee as

required under the PPP Act 20'13, after which this project will be listed among the priority PPP

projects - again as required by the Act. You will then need to undertake a formal feasibility

study on the same, along the lines stipulated in the PPP Act,2013 - but subsequent to the

approval of the concept by the Committee.

Do not hesitate to engage the PPP Unit for support and guidance in this regard.

Yours faithfully,

Ronoh lmtst g'N', PhD

FOR: DIRECTOR, PPP UNIT

{.q*rr.P-iE tH
ISO 9OO1;2OO8
/'c r t i f i e d



DETATLED ANALYSIS OF THE TWO PROPOSED NSSF PROJECTS - (1) MAVOKo

RESTDENTIAL TOWNSHIPS (2) MIXED COMMERCIAL DEVELOPMENT, NAIROBI CITY

The ppp Unit has reviewed the documents submitted and referenced in your cited letter, and

notes the following -

1. The National Social Security Fund Act N0.45 ol 2013 at sections 4(f),(i),(h) and

s(2Xb) (c) and 10(2Xg) &(3) as well as 49(2) establish that the NSFF has the legal

capacity both at the Fund and Board levels to determine necessary policies for the

Fund's sustainable management, as well as the power to make prudent investments out

of funds not immediately required to meet the Fund's obligations under law.

a. ln particular that this power includes the power to hold property, in itself a power

to enter into appropriate contractual arrangements'

b. At the heart of this statutory enablement sits a fiduciary obligation: every action,

investment or otherwise, must be value-adding to the Fund and its ultimate

beneficiaries. This means that the proposed investment qualrfies as a legitimate

venture - subject to necessary decisions by the Fund's Board,

2. With respect to the projects proposed, we note the following -
a. The first set of projects relate to the development of residential townships, with

all associated amenities in accordance with the details set out in the draft tender

documents provided; the second relates to a mixed commercial development

vuithin the Central Business District of Nairobi'

b. While both projects entail the development of infrastructure assets, we have

conclude contractual relationship between NSSF and the private developer

post-construction, apart from arrangements for revenue shares at that point.

c, The Cabinet approval on the projects is understood as a policy decision on the

projects, but not necessarily an approval on procurement and project structure

dynamics: these two latter elements are a function of statutory compliance on

the part of the Fund. Nonetheless, it is noted that project structure and

investment strategy recommended to Cabinet and approved is one of a joint

venture. There is nothing in law to prevent this proposed transaction structure,

provided general statutory and regulatory requirements are met and that the

project attracts investor interest.

d, The project structure proposed for the housing development as we see it

involves a design/build and sale transactton, with both the Fund and the private

investor earning an immediate return through unit sales - subject to thetr

shareholding arrangements and profit share agreements't
.t:.

,1
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The mixed urban development project is not entirely clear on post-developrnent
intentions: what will be immediately and directly sold off? What will be retained
for management and operation by the Fund? on what is retained (not sold), how
is the return on investment to be made? How much time will an investor require
to recoup its investment? What will happen after the investor has recovered its
return - will the facilities be transferred back to NSSF and if so, how will they be
managed - under service contracts? These and several corollary questions
remain unanswered.

On both projects, it is.not disclosed in the submitted documents whether formal
structured feasibility studies were undertaken on both projects, and if done,
when. lt is also not clear whether the proposed contracting strategy on either
project is informed by feasibility study findings or not lf formal feasibility studies
were not done, serious consideration should be given to the conduct of one,
more especially for the mixed urban development- as the study could come up
with alternative types of development that support investment mix that would
yield stronger success from a cash frow perspective for the Fund, IVore
fundamentally, since any investment by the Fund must be a prudent investment,
a feasibility study would serve as a strong piece of evidence that all caution was
taken to inform the advisability of the proposed investments - as such a study
would provide an empirical basis for the claim that the projects are fiscally and
commercially viable. This would provide protection to the Fund and its
Management should these transactions come under inquiry, for whatever
reason, in the future.

An important question raised at the meeting of 17 June 2014 is whether these two
projects should be seen as public private parlnership projects within the meaning of the
Public Private Partnerships Act N0.15 of 2013. The Ppp Act 2013 states at section 2

e

f

3

- in exchange for which the private party receives some payment or other fiscal benefit
through user fees/charges or compensatlon through a public fund, and uncjer
circumstances that allow for key risks to be transferred from the public enilty to the
private party.

a' The idea of a "public function" is important, and this is derrved from the core
mandate of a public entity. The Fund is a statutory entity with its core function
(objects) being indicated at section 4 of the NSSF Act 2013 lnvestment, as a
general activity, is not an 'object' of the Fund strictly speaking - but an activity
that perpetuates the objects.

b A PPP undertaking should only be undertaken where the function is a public
function.

c. That said, however, it is possible to construe an object-linked activity as being
part and parcel of the broader functions of the Fund, and it therein becomes a

ir'*
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question of deciding what project structure best serves the objects of the Fund -
a PPP or a joint venture or wholly financing a project internally.

4. ln view of the preceding summation of our understanding of the project structure

and philosophy, we now draw the following broad deductions on your projects'

typology -
a, The proposed transactions do not currently intend a long-term contractual

relationship between NSSF and private parties. lf this is the core management

and investment intention, then the contractual framework and strategy being

anticipated would not fit within the broad ethic of the PPP law on the tenure of

PPP contractual relationships - which, in fact, is a powerful driver of payment

mechanisms built into project structures.

b. The construction of houses and commercial properly is not a core function of

NSSF - as suggested above - but constitute vehicles that enhance the success

of the Fund's core functions,

C. Should the Fund progress the proposed project ideas under a joint venture

approach within the spirit of a short-term profit-oriented outcome as indicated in

(a), then these transactions would not be subiect to the regulatory remit of the

PPP Act 2013, but will be regulated, for procurement purposes, by the Public

Procurement and Disposal Act 2005, lt is crucial to ensure that the procedural

and substantive requirements of the governing legal frarnework are adhered to

strictly for project integrity.

d, A PPP transaction requires development through several phases - and those

phases are not optional in compliance, These include approval of the PPP

stipulated at section 33 of the PPP Act 2013, and the approval of the feasibility

study report before formal tender processes (qualifying bidders and request for

proposals/rnvitation to tender) - together with compliance on all subsequent

stages of a formalised PPP tender as detailed in the PPP Act 20'13

This is therefore to advise that unless the transaction structures are changed, these projects as

presently conceptualised do not constitute public private partnerships; rather, they represent an

opporiunity for co-investing in a joint venture arrangement with a private sector party, with the

motive for quick returns upon completion of civil works.

Nonetheless, we would recommend a review of the strategy proposed for the mixed

commercial development in Nairobi - one thatwould adopt a PPP approach. Such an approach

would allow NSSF to benefit from more careful thinking and strategic investment planning in a

way that would secure more positive outcomes to the Fund Should NSSF find merit In this

r|*#:$.-1"rj,':r"
.-:2 t7



recornmendation, the Unit is happy to extend all support to you as a contracting authority under
the Act with the view to ensuring the project is carefully and efficienfly developed.

Ronoh Tuimising' N., PhD

LEGAL EXPERT

PUBL PRIVATE P RTNERSHIP S UNIT

* r* ri-'
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THE NATIONAL TREASURY

PUBLIC PRIVATE PARTNERSHIP UNIT

PPP CONCEPT NOTE GUIDELINE

lntroduction - User lnstructions

A Concept Note should be prepared for each project that a contracting authority wishes to

undertake as a public private Parlnership. The Concept Note will be used by the PPP Unit to

make its preliminary evaluation of whether a project is suitable for structuring as a PPP. Based

on that evaluation, the ppp Unit will make its recommendation whether the PPP Committee

should give its conceptual approval that the project could be done as a PPP'

A contracting authority can proceed to prepare a feasibility study for a project only after it has

the conceptual approval of the pPP Committee; therefore the Concept Note rs an imporlant first

step in undertaking any project as a PPP.

The following describes the required content of the Concept Note. Contracting authorities are

advised to follow these instructions as closely as possible, as it will speed review of the project

by the PPP Unit

General & specific description of the pro iect - Under general description, describe how the

project relates to the national development priorities and specific development plan of your

organizatlon (lnclude any Prelim nary plann ng document that may have been prepared in

connection with the Project') Describe the institutiona need of your organization to be

addressed by the project. Describe the evo ution and any h story of the project. State the legal

Under speclfic description, indicate the economic life of the project and any specifrc technology

consideiations related to it. lndicate size, capacity, etc, and the output requirements of the

facility. Describe any constraints imposed by the site where the facility will be located

considered

Social economic benefits of the pro iect - Describe how the local community is ikely to be

affected by the Proiect,
as any negative

proiect obiectives and preliminarv Needs Analvsis - Describe how the project fits into

national and ,u.to1.llrr,t or. pr,orities, Provide preliminary needs analysis motivating the

project, and describe the alternative solutions to meeting the identified need that could be

Technical parameters of the Proiect - Describe the technical aspects of the proposed

onthetechnologyanticipatedtobedeployed,aswellasa

statement of how it fits into national and sectoral strategic plans, the proposed project

implementation plan and economic viability. (Technical drawings not necessary at this stage)

, ,,# _.t*:;"-''f*'

ncluding positive impacts such as employment, as wel

e€,



Lan situati - Describe the ocation of the land on which the project will be constructed aswell as any other and (adjoining etc) that will be affected by the construction and operation of
the project. lnd icate current ownership and whether a I land has been acquired for the project,
and if not, the plan for such acquisition, lf the and is currently owned by the government
describe how it is owned - p L) P, letter of al otment, title deed, contested, etc. lndicate h OW
much is budgeted for land acquisition in the project, lf land will be acquired under a long_term
ease, indicate the status of the lease and any related negotiations. provide a pre rmrnary
assessment of the socia condit ons surrounding the proposed project site/locat on: human
habitation, access roads, water and e ectricity services, etc, lnclude site maps where avai able

Bqle-gtpltyate sector - Describe in general what the preferred role of the private sector willbe in the project - developer, contractor, owner, operator, etc. Describe any relevant
experience your organization has in managing the private sector in these various roles
Describe any contacts that the private sector may have had to date with your organization
related to proposals for the project. Flag and describe any formal unsolicited proposal that may
have been made to you.

impact of the project and how that will be_managed. Note whether resetlement of anypopulationwillberequired.lndicatestatusofESlA,norurunlicense.

Form of PPP - Describe how you would propose to involve the private sector in the project and
what preferred form(s) the PPP would likely take - Design-Buito, guito-operate-Transfer, Build-
Own-Operate, Operation & It/aintenance, Long-Term Lease, Concession, etc - see Schedule ll,
PPP Act for possible options,

timated ca al cost AV e annu lo a cos in Ken shillin s or USD
and at current prices Provide the total capita cost of the project, both for the in tia
construction and during th e project lifecycle, lndic ate estimated average annual operatin g
costs. A so indicate the like y financing p an for the p roject

Proiect revenues - ldentify the sources of any revenues that m be enerated b the ect
o er r0ug es an rges to be paid by project users or other third parties, 0r

payrnents by Government or a co ntracting authorrty, or a combi nation of both. Where a project
relies on revenue streams from user fees and charges, describe the genera state of
"wi lingness to pay" and any su rveys that have been conducted to estab ish this status lndicate
further whether users have alternatives to using the financed facility

Support required - lndicate whether any upfront payment or annual support (availability
paymenUshadow toll if a transport infrastructure project) from government budgetary allocations
that the project will be required. lndicate your institution's ability to conduct I feasibility study
required under the PPP Act 2013 lndicate your expectations for hiring feasibility study
consultants and or transaction advisors. lndicate whether you have established a ppp Node to
support the project's development and implementation.

C

Affordabilitv - Assess the project's affordability parameters within the meaning given to that
term under section 2 of the PPP Act 2013

Proiect risks - ldentify the general project risks, and indicate on a preliminary basis which of
those risks could be appropriately transferred/allocated to the private sector

i ".
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Duration of the Contract and esti mated construction time - nd cate the anticipated period

of the proposed PPP project contract, during which the private sector will padicipate in the

project. Give the estimated construction period for the project,

Green field or fi d * lndicate whether the project will be a green field or brown field,

and if a brown field, describe the existing facilities

Other Authorities i o lved in the oroiect - L st all other governmental authorities involved in

the project and describe their roles,

Current proiect status - lndicate the current status of the project.

Studies finalized or under p reparation - List any preliminary or final studies that are being or

have been prepared, including for example marketing studies, willingness to pay studies, and

feasibility studies.

Contact D ers on - Provide the name and contact information for the person whom the PPP

Unit can reach with any follow-up questions about the project or the Concept Note

:t"* .{B-.,t
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Mr. Maurice J.O. Juma
The Director-General
Pu blic Procurement Oversight Authority

P O Box 58535 - 00200
NAIROBI

Dear Sir,

19 September,2Ol4

1 s sEP ?01h

RECE IVED

DTRECTOR GENF.P}L

OV

o-
*

n35ox 585

IRFP NO. 8 12013-2014 FOR J OINT PROPE RTY DEVELOPMENT

VENTURE AT MAVO MUNICIP TY

The above captioned matter refers.

The National Social Security Fund advertised for lnternational Request

For Proposals for the captioned project on 23 october, 2013. The
proposals were opened on 24 April, 2014 in accordance with provisions

of the Public Procurement and Disposal Act 2005, However, due to the

complexity of the Proj ect it was deemed necessary to consult the Public

the proposals to ensure that the process was within the law'

The pPP unit has since advised that the project is not a Public Private
partnership but rather a Joint Venture Project that may be procured

under the Public Procurernent and Disposal Act, 2005. ln view of this,

we are desirous to proceed and conclude the tender process as

provided in the PPD Act 2005.

The proposals were valid for a period of 180 days from the date of

opening. They are thus still valid. However, taking cognisance of

iegutations 16 (4) (b) and 46 (1) & (2) as amended by Legal Notice

no]t06 of 1B June,2013 it is notedthatthe maximum period of fortyfive

days from the date of opening within which the tender should be

evaluated has exPired.

..ii ,/.
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' ''{he prfr@sB of this letter is therefore to request that you allow us toproceed with, the tender process as starting the pro.6r again will betime consuming and cosily both to the biddeis and ine Funo.

Your approval shall be highly appreciated,

Yours Sincerely,

RICHARD LANGAT
CEot MANAGING TRUS TEE

.+i6;.r fEi
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2 1r



10 December, 2014

sFifu1 1114lvoL. 1 /23

Mr. Maurice J.O. Juma

The Director-General

Public Procurement Oversi ght Authority

P O Box 58535 - 00200

NAIROBI

Dear Mr. Juma,

1 1 nrc znrr

RECE IV ED

DIRECTOR GEN ERAL

MENT OV

*
o-
*

x 58535

ReferenceismadetoourletterRef.No'SF/fu10/17Vo1,1/gdatedlgSeptember
2A14and your response Ref. No. PPOA / P&R/6/15 volvll (64) dated 6 october

2014.

RE: H U T OR slo o TE ER RO ING TIM IRFP N

J INT PR PE D VE P EN VENTUR AT

M OKO M NICIPAL

The IRFP Mavoko Project was approved by the Cabinet and is among Vision 2030

Projects, As exP lained in our earlier letter, the IRFP is a comPlex Prolect and time

lapsed while cons ultations were being done with the Public Private Parlnership Unit

We confirm that extension of tender evaluation Pe riod was done bY the Accounting

the vendors extended validitY of their bids and bid
officer as necessary Further,

bonds. Howeve r, as noted in both our letter and Your response eva

is limited to a total o{ forty five days wh ich have laPsed

2005

Your approvat shall be highly appreciated

Yours SincerelY,

RICHAR LANGAT

f ,cao / tuRHactnc rnusree
..,:.?.]

per

The Fund is desirous to comprete the procurement process within the provisions of

the Law and is committed to complete the tender process by 15 January 2015' lt is

therefore in this regard that we request the Autho_rity to atow extension of the

evaruation time undlr section 92 (4j of the pub,c procurement and Disposal Act

3s
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PP(A)A Pusllc Pnocunrusrr 0v A HOR ITY

7za-a.e 71.a.r-otc.at g P z'a.,z'oea+eott

National Bank Building,
10n Floor Harambee Avenue,

P.O. Box 58535-00200
NAIROBI

KENYA

u
Tef ephone:+254(020) 3244000, 2213106, 2273707

F ax: :+ 254(0?0) 22-13705, 32M37 7, 32M277

E-mail: info@ppoa.go.ke
Website: www.pPoa.go-ke
When replying please quote:

PPOA /PccR/6/ls VoL VII (64)

6'h October 2014

Richard K. Langat
C EOi Nri atraging Trustee
National Social SecuritY Fund
P.O. Box 30599 - 00100

NAIROBI

I

lr

Dear \\-. Lr^as-f
RE: REQUEST FOR EXTENSION OF TITNDER PROCESSING TIME IRFP

No 8/2013-2014 FOI{ IOINT PROPERTY DEVELOPMENT VENTURE

AT MAVOKO MUNICIPAI-ITY

We refer ro your letrer ref. SF/A/tOlI7 \/OL I /9 dated I9'h September 2014 on the

abovc captioned subject.

We have nored your request to proceed u.irh the tendel process which had been

adverrised on 23'd Octobcr 20Ii and proposals opened on 24'h April 2014 but

whose evaluation does nor seern to have been concluded. Regulations 16 and 46 of

rhe public procuremenr and Disposal Regulations, 2006 as amended by Regulation

i4(b) of the Pubiic Procurcment anC Dlsposai (Arnendrnent) Regulatjons, 201"3

lfegrf Notice No. i06) requires evaiuation of t-enders to be undertaken with-in

nttJ." days. However, Regulation 14(2) provides where a tender is complex o1h_as

arrracred a high numbei of tenderers, the accounting officer or head of the

procuring enfi+ may extend the period for t-ender evaluation for a further period

*r*un tf,e tender validity period not exceeding thirt-y more days from date of

expiry of initial period.

*-
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For GoodGro!vilrg Yotl
Ntr* 5SF
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F ECFS oET E5URTN GGANM t1R oAN01 000s0J I5xoP,P o

0 7 ocT 2014
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Based on injormation contained in your letter, we nore thar:
a) The period between tender advertisement and opening was approximarely

six months. This is exrremely too long.
b) The Accounting officer dii not in;ke his powers ro exrend rhe render

evaluation period as required by Regularion l4Q) of rhe Public procurement
and Disposai (Amendment) Regularions,2013 (Legal Notice No. 106).

Taking cognizance of the foregoing observations, you are required ro rake
corrective action(s) to ensure that the subject procuremenr is carried our in
accordance with the Public Procurement and Disposal Acr, 2005 and irs arrendanr
Regulations. Please be adviced accordingly and inform us rhe acrions you harle
raken to address the above issues by l4'h October 2014.

Yours

M.J. O.JUMA, MBS
DIRECTOR GENERAL

*,u"* fr;
:-lt
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CE RT I FICATE OF VAL UE

with our terms of reference, we return the following figures as at today's date:-

oGI\ryAS}IILLINGSSIxBII,LION!]IGIITI{UNDI{E,DSIl\iItrNTYSIx
ON OI{L\')

N'! xill
i
J
;t
I,l

rt

al var,uERS L',rl)

B.A. (LAhID ECONOMICS) I\{.r.s.K'
G VAI,

I

ct-, t ',i,,.t'
,

i

Ir

24s78
un/B1oik 8/258

KSIIS.

Ken atta A
Aven airobue N

Avenue Nairobi

i65 000

145 0

00

45 000 000

13 000
140;000 0

1 000 00

1 400,000 000

160 00

4
IGsu:luMilimant E$tate

20694

1.'

5;,

:1

LOCATION
Nairobi

1\
NairobiA
Nairobi

Ir{avoko - Sabaki

Mavolio M
Mavoko
Mavoko Muni

000)o

00745

008
1918

19

Mavoko Mrrnicl

L.R NO.
1122,87

209112720
20911221,9

209111331
209111412

24575
26472
24574

:2.

300.000,000
\4alruta:rn hirrnttnn

Total
06 816
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NATIONAL SOCIAL SECURTTY FLIND

BOARD OF TRUSTEES

SF/ADM/4/e VOL,Vrr

Ag. Finance Manager

Ag. Investrnents ["] anag er

Ag, Estates Manager

ACTION ON BO

At the 13th O b - esmrn iLtee-_M eetin g--h eld--o-ri- 3 1 -
August, 2010, the following decisions were made for implementation.

Fund Manasers & Custodians

(i) The above be in place_rn1ithif Mo (Z) weeks,

(ii) Final contracts for the above as well as the flnancial advisor be
presented to Committee before flnal execution.

-ii-

Forensic Audit

(i) The Terms of Reference and contract awarded to
Pricewaterhousecoopers (PWC) be circulated to Trustees,

(ii) The scope be expanded to include a wide forensic audit covering
all core functions of the Fund except legal audit that would be
carried out separately.

Kikambala Plots

(i) Approval was granted for payrnent of Ghs.i million to Millsons
Estates Ltd lvhose propefi was demolished at the time of eviclion
of squatters in NSSF Kikambala plots. This be paid by t5
September, 2010 as proposed.

(ii) The sale of LR lOBB and 1089 be expedited.

tp
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Pronos d comoletion of Hazina Trade Tower. Monrovia Street

(i) Conflrm that utilization of former project consultants without re-

sourcing for the services is in line with the Public Procurement Act.

(ii) Explore the possibility of developing and selling the office space.

(iii) Approval was granted for advertisement for Contractors with a

view to developing the ProPertY, ,

B* .f :4._!*_. :;. i. ,:-s '!r. - -4

.E #' *

N.

,.,]

ment- te House

(i) Advertise including internationally for exprEssion of inte rest to
improve the Return on Investments (ROI) by 30 September, 2010

and a report be presented during the October Committee meeting,

.

Include plans to develop Bishops Road Plot.

le ark a ers

( ii)

man

The properties be retained for now and invitations for expression of interest

to improve Return on Investments (ROI) be placed by 30 September, 2010

an a

r Evi o Plo

(i) Conflrm that direct appotntment of Secure Homes Ltd is within the

Procurement Act.

(ii) A comprehensive strategy on how to ensure the Fund land is not
invaded by squatters including the total amount required to secure

the property between now and the time it is developed be

lonararded to the Trustees for decision by circulation.

Kenva Power & Liqhtinq Companv

i. Avail the opportunity costs on the remaintng shares

Work out various scenarios that are likely to arise based on

movement of shares.

.rl

itq..
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ilr Evaluate the risks of offioading 4,81Q,501 shares on the rnarket
and rb-investment.of sale proceeds in the company during or after
the proppsed restruc[uring program. This bs fonvarded for
Trustees decision by circulation.

Evaluation of Performance of Tenant Purchase Scheme

(i) Provide an analysis on the returns being gotten in relation to
those received by banks.

(ii) Provide bad debt data for other,mortgage schemes,

Re-submit the paper including proposals on partnership with
H o us in gfJn a nee-an d-Savin g s-&-Lrcan;- -

Investments Oono rtunities in Auoust 2010

Approval was granted for investn',.nt of-t<stri.t,z nittion in the 9 year
infrastructure bond issue No, lFB 212010/9 at 6.50/o.

Ihvestment PIan for Fi ancial Year 2020/2011

The proposed investment plan was approved subject to review once Fund
Managers and Custodians are brou qht on boa rd

Tassia Estate

way forward ia Estate be presented at the next Committee Meeting.

X KAZONGO
MANAGIN TRUSTEE

-.'il:i

.;!i'
t-; :..,{

i7 Septernber, 2010
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0dober 2010 ThP Standard

Background
ia.

The National Social,security Fund (NSSF) was
established in 1965 by an Act o{ Parliament (Cap
258 of Laws of Kenya) to administer a provldent
scheme for all irvorkers in Kenya. ln 1987, the
Ad was amended and NSSF transformed into
an autonomous State Corporation. operating
underthe Eoard ofTrustees, which is constituted
by representatives of three key stakeholders
i.e. the Covernment, Workers and Employers,
i\Aembership of the Fund has grown steadily
over the years to '1.2 million cLirrently.'The Fund
manages an asset portiolio o{ approximately
U5$1.3 Billion.

Scope-of-Work:

ln its endeavour to fi.rlfill its mandate

parties either as

financiers, developers or realtors, in their
capachies as corporate bodies or consortia,
local or international, to express their interest
in partnering with NSSF in the development
of the {ollowing three prime properties in the
capital city, Nairobi, Kenya:-

A. 960 acres of Land in Mavoko Municipality, off
Nairobi - Mombasa highway approximately
l5 km {rom Nairobi.

B. A 3.5 acre property at the junction of the
main thoroughfare of Kenyatta Avenue and
Uhuru Highvuay, in the Central Business
District o{ Nairobi;

C. A 3.5 acre proPerty in the upscale
neighbourhood of Milimani, along State
House Road, approximately 

.l.5 km from
the Cenkal Business Distrid of Nairobi with
existinB apartments / buildings.

The Board of Trustees, NSSF invites interested

BOARD OF TRUSTEES

NATIOI.{AL SOCIAL SECURTTY FI]ND

NOTTCE / 23

completion of the development;
4) Projected return on investment and

proposed sharing ratios;
5) Proposal on the responsibilities

and obligations of rach party in the
consortium;

6) Disclosure of sources oi funding;

lnterested bidders are required tq visit anci

f amiliarize thernselves with the respective
properties in oider to pruvide proposals. All
costs associated wlth the preparation and
submission of the RFP will be borne solely by
the bidder and the Fund will not be responsible
or liable for p,Lt-h.e-conduct

or outconle e tendering process.

marked "NSSF EOI NO. 05/2010-2011-JolNT
VENTURE PROPERTY DEVELOPMENT FOR A,
B.OR C" and addressed to;r

Managing Trustee'National 
Social Sicurity Fund

P.O. Box 30599-00100
NAIROBI
Email: mt@nsslkenya.co.ke

The same should be deposited in the Tender
Box on 2nd Floor at the Reception Area, Block A
Western VVing,5ocial Security House, Nairobi so
as to be received not later than I56 December
2010 at I l.00am East A{rican Time (G.M.T. +3)
The proposals shall be opened immediately
thereafter at the NSSF Board Room on i,d Floor
in the presence of Bidders' Representatives
who choose to attend.

The Fund reserves the right to accept or.reject
any proposal in part, clusler or {ull without
giving any reasons.

companies or. consortia to exp ress.their interest
in designing, developing, fihancing and selling
or operating the developments-on joint vinti.:re
basis. . ..

lnterested pa(ies should. prbvide
indicating their tracl,i.i.r_ecord;
qualifications and financial'..ca
u ndertake the develop ments.lnia
should provide the {ollowing informatir:n:

l. Technical Profile:
. Profiles of the company or

. consortium members complete
with all registration documents and
statutory comp[ia nce in{ojm_align;.-

. Relevant experience in commercial
real estate development;

Provide letters o{ consent in
participating in pro.iect (for
conso rti a).

2. Financial Profile:

' Name and address oi Bankers
and / or consent letter to finance
developments

' Audited Financial StatemenG of
company or consortium lor the past
three years;

' Certificate o{ Tax Compliance {rom
domicile countries.

Proposal Submission:

The company or consortia shall submit a

detailed proposal which should include but not
limited to the fol.lowing:

1) A proposal on the best use of the
p rope rties;

2) Project cost and projected investment;
3) Projected time frame/programme lor

pability:i
rticLrlar, th

7) Proposbd joint venture arrangement

information
tech nica 1..

' :'.
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