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' OF ABBREVIATIONS AND ACRONYMS

- Attorney General

- Commission on Administrative Justice

- Constitution of Kenya

- Cabinet Secretary

- Department of Defence

- Kenya Defence Forces

“HR - Kenya National Commission on Human Rights
) - Ministry of Defence




PRELIMINARIES

Establishment and Mandate of the Committee

The Standing Committee on National Security, Defence and Foreign Relations is
established pursuant to Standing Order 228 (3) of the Senate Standing Orders and is
mandated to “consider all matters relating to national security and foreign relations,
disaster reduction and preparedness, home affairs, defence, immigration and

international relations”.

Membership of the Committee

The Committee is comprised of —
1) Sen. William Cheptumo Kipkiror, CBS, MP - Chairperson

2) Sen. Karen Njeri Nyamu, MP - Vice-Chairperson
3) Sen. Fatuma Adan Dullo, CBS, MP - Member
4) Sen. Abdul Mohammed Haji, CBS, MP - Member
5) Sen. Julius Murgor Recha, CBS, MP - Member
6) Sen. Joseph Githuku Kamau, MP - Member
7) Sen. (Prof.) Tom Odhiambo Ojienda, SC, MP - Member
8) Sen. Lenku Ole Kanar Seki, MP - Member
9) Sen. George Mungai Mbugua, MP - Member

The Minutes of the Committee in considering the Petition by Mr. Isaiah Ochanda
concerning the non-fulfilment of a court order and decree made in 2011 against the
Ministry of Defence and the Attorney General and the non-payment of disability
pension from 1996 to date are attached to this Report as Annex 1.
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FOREWORD BY THE CHAIRPERSON

Speaker

The Petition was presented in the Senate on Wednesday, 14" February, 2024, following

whig
Fore

The

h it/was committed to the Standing Committee on National Security, Defence and
ign Relations for consideration.

key! issue in the Petition relates to the non-fulfilment of a court order and decree
> in|2011 against the Ministry of Defence and the Attorney General and the non-

pay 1ent of disability pension from 1996 to date. In 1987, the Petitioner, then an

em
leav

Hav
vari
Com

yde of the Kenya Defence Forces sustained spinal cord injuries (tetraplegia)
g hmp bedridden and in need of medical care. He was later discharged from
e on h‘ledical grounds in 1995. The Ministry failed to pay his dues resulting in a
hereﬁy a judgement was delivered in favor of the Petitioner in 2011. However,
1mstry of Defence and the Office of the Attorney General made part payment of
titioner’s dues and was yet to fully comply with the court orders.

ition by Mr. Isaiah Oduor Ochanda was thus a prayer to the Senate to compel
in try of Defence to settle the decretal amount awarded by the court in 2011 and
*Fp im to get his disability pension outstanding from 1996 to date.

|
aker,

y heg‘rd from the Petitioner and the other stakeholders, the Committee made
absfervations which are set out at Chapter Three of the Report. Notably, the
ittee observed that-

e Petitioner was an employee of the Kenya Defence Forces attached to the 75
rtillery Air Defence Unit when he sustained spinal cord injuries (tetraplegia)
hile training for the All Africa Games on 20" May, 1987. He was subsequently
scharged from service on 13" April, 1995 on medical grounds;
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b)

¢)

d)

after unsuccessfully following up on his dues and medical benefits, the Petitioner
sought legal redress vide Nairobi Hee No. 1051 Of 1996 Isaiah Ochanda vs The
Attorney General;

the High Court in November 2011 awarded the Petitioner Ksh. 22, 916, 824.34
as compensation for the injuries and medical cover; and

the validity and enforceability of the court orders directing the Ministry of
Defence to pay the decretal amount to the Petitioner are not in dispute.

The Committee further observed that-

a)

b)

the Petitioner has been paid part of the amount totaling to Ksh. 12, 852, 000, with
an outstanding balance of Ksh. 11, 988, 394.71;

the Ministry of Defence, vide its letter dated 28th February 2024 (Ref:
MOD/M1/31A), proposes to settle the outstanding amount of Kshs.
11,588,876.71 in bi-annual installments of Kshs. 2,000,000; and

the protracted history of this case, coupled with the Petitioner's repeated resort
to judicial enforcement mechanisms and the Ministry's unfulfilled promises of
settlement, paints a bad picture of the Ministry in terms of addressing the plight
of a grievously injured veteran and goes against the Government's commitment
to the welfare of its retired and disabled servicemen.

The other detailed observations by the Committee are contained in Chapter Three of the
Report.

Hon. Speaker,

Arising from its observations on the Petition, the Committee has made three key

recommendations, namely —
a) While acknowledging the commitment and proposal by the Ministry of

Defence to settle the outstanding balance of Ksh. 11,988,394.71, as advised by
the Office of the Attorney General, in bi-annual installments of Kshs.
2,000,000, the Committee recommends that the entire amount be paid within a
period of six months from the date of tabling of this Report, with an initial
deposit being made not later than the end of May, 2024.

b) That the National Treasury and Economic Planning provides a status update on

the functioning of the Pensions Management Information’s System and when
they intend to settle the Petitioner’s disability pension and provides a status
report to the Senate within one month of tabling of this Report.

¢) That the Ministry of Defence provides the necessary benefits to the Petitioner

pursuant to the provisions of section 6 of the Military Veterans Act, 2022 and



hravides a status provide a status report to the Senate within six months of
abling of this Report.

paker,

e to thank the Members of the Committee for their diligence and insights
he consideration of this Petition. I also wish to thank the Petitioner for
this matter to the attention of the Senate. I further wish to thank the Cabinet
, Ministry of Defence and the Attorney General for their submissions to the

ittee.

sh to thank the Offices of the Speaker and the Clerk of the Senate for the
ccorded to the Committee during consideration of this Petition.

paker,

my pleasant duty, pursuant to Standing Order 238(2), to present the Report
nding Committee on National Security, Defence and Foreign Relations on

ion by Mr. Isaiah Ochanda concerning the non-fulfilment of a court order and

ade in 2011 against the Ministry of Defence and the Attorney General and
payment of disability pension from 1996 to date for consideration by the

SEN. WILLIAM CHEPTUMO, CBS, MP
RE‘ERSON, STANDING COMMITTEE ON NATIONAL SECURITY,
DEFENCE AND FOREIGN RELATIONS.
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ADOPTION OF THE REPORT OF THE STANDING COMMITTEE ON
NATIONAL SECURITY, DEFENCE AND FOREIGN RELATIONS ON THE
PETITION BY MR. ISAIAH OCHANDA CONCERNING THE NON-
FULFILMENT OF COURT ORDER AND DECREE MADE IN 2011 AGAINST
THE MINISTRY OF DEFENCE AND THE ATTORNEY GENERAL AND
THE NON-PAYMENT OF DISABILITY PENSION FROM 1996 TO DATE

We, the undersigned Members of the Standing Committee on National Security,
Defence and Foreign Relations, do hereby append our signatures to adopt this
Report

No Name Signature

Sen. William Kipkiror Cheptumo, CBS, MP

1. |
- (Chairperson)

' Sen. Karen Njeri Nyamu, MP
(Vice-Chairperson)

3.  Sen. Fatuma Adan Dullo, CBS, MP
4. | Sen. Abdul Mohamed Haji, CBS, MP
8- ' Sen. Julius Murgor Recha, CBS, MP

6. Sen. Joseph Githuku Kamau, MP

7. Sen. (Prof.) Tom Odhiambo Ojienda, SC, MP y
8.  Sen. Lenku Ole Kanar Seki, MP

9.  Sen. George Mungai Mbugua, MP

Vil



um

‘Th

m
of

Pu

of

'Th

exd

14¢

Att

b)

‘ d)

f)

CHAPTER ONE: INTRODUCTION

m$q of the Petition

ﬂght to present petitions to public authorities is provided for under Article 37

‘of the Constitution. Article 1 19(1) further provides that ‘Every person has a right
to petition Parliament to consider any matter within its authority, including to
enact, amend or repeal any legislation.

Pa liament enacted the Petition to Parliament (Procedure) Act, No. 12 of 2012, to

e iprovision for the procedure for the exercise of this right. Further, Part XXVII

the Senate Standing Orders also makes provision on how this right may be
reised.

rsuant to the said provisions, at the sitting of the Senate held on Wednesday,
" February, 2024, a petition was presented to the Senate on the non-fulfilment
a court order and decree made in 2011 against the Ministry of Defence and the
orney General and the non-payment of disability pension from 1996 to date. A
ccopy of the Petition is attached to this Report as Annex 2.

e key issues raised in the Petition were-

a)

that the Petitioner Mr. Isaiah Oduor Ochanda, was an employee of the
former Department of Defence (presently the Ministry of Defence (MOD));
that he sustained spinal cord injuries in 1987 (tetraplegia), leaving him
bedridden and in need of medical care;
#hat, he received a discharge instruction letter in January, 1995 at night from
a neighbor’s child informing him that his services were no longer required;
that he then followed it up with his Commanding Officer, who informed him
that he was to proceed on leave immediately pending his retirement date;
that, a day before his retirement date, he went back to collect his dues and
was informed that they would only provide him with a ticket back to his
village home while they processed subsequent dues, which unfortunately did
ot materialize;
‘that, after four (4) months, he sent immediate family members to the
Department of Defence (DOD) Headquarters and to his dismay, they were
told that such a document did not exist in their records and that he should
personally visit their offices despite being completely bedridden;
that, for seven (7) months, he struggled to get medical discharge benefits.
As per the law, he only had one (1) month left to claim anything from the
Fovernment, which ultimately led him to court;

|
1



5.

h)

1)

)

k)

)

that, through an exhausting legal process, the courts ruled in his favor
through a 2011 judgement (H.C.C.C. No. 1051 OF 1996 AT NAIROBI);
that he personally appealed to the former Attorney General, Prof. Githu
Muigai who instructed his officers and the MOD to pay him his dues:

that, both the Ministry of Defence and the Office of the Attorney General,
knowing that he was totally bedridden and in need of twenty four (24) hour
medical attention, continuously frustrated his efforts to receive the rightful
amount awarded by the court to facilitate his present and future medical
expenses to the point where his files would mysteriously disappear and
reappear in their offices;

that, he had followed up with various Government Offices, such as the
Office of the Attorney General, Commission for Administrative Justice
(CAJ), Kenya National Commission for Human Rights (KNCHR), among
other offices for assistance. Their appeals to the Attorney General and the
Ministry of Defence had fallen on deaf ears;

that, he was forced to go back to court for judicial review after many
summons to appear in court to explain why they had not settled the decretal
amount. A ruling was delivered on 14" July, 2023 (J.R. 148 of 2013);

m) that he served the Ministry of Defence and the Hon. Attorney General with

n)

p)

a court order compelling them to settle the decretal amount. The above-
mentioned offices refused to take action on it;

that, he went back to court and produced an order of mandamus, which
ended up in a warrant of arrest, which to date hasn't been complied with. The
Hon. Attorney General and the Ministry of Defence refused to take action.
The warrant of arrest up to date has not been effected or complied with;
that, after many years in court amid his suffering, pain, agony, torture and
many verbal warnings from the Honourable Judges, MOD decided to pay
him a small amount of money contrary and in total disregard to what was
contained in the Court Order eleven (11) years later. Shockingly, they were
adamant that they had fully satisfied the decree;

that he made the best efforts to have the matter addressed by relevant
authorities but was unsuccessful in getting a satisfactory response.

The Petitioner therefore prayed that the Senate —

a)

b)

compels the Ministry of Defence to settle the decretal amount awarded by
the courts in 2011; and
helps him to get his disability pension outstanding from 1996 to date.

(3]
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6, PwsuLnt to standing order 238(1) of the Senate Standing Orders, the Petition was

mmitted to the Standing Committee on National Security, Defence and Foreign

Relations for consideration.

1.2 J?naly is of legal issues

1.2.1 The J(enya Defence Forces Act

7. | Sec¢ti
(1) The members of the Defence Forces shall be entitled to such pensions and

n 244 of the Kenya Defence Forces Act provides that-

gratuity as shall be determined by the National Treasury in consultation with
tihe Defence Council in accordance with regulations.
|

2) Where an officer or a service member has been dismissed under any

dircumstances provided for under this Act, the Defence Council may
ithhold, reduce the amount or suspend any such benefits payable to the
fficer or the service member under subsection (1).

(3) A decision to withhold, reduce in amount or suspend any benefits of an officer

r a service member contemplated under subsection (2) shall be made with
the concurrence of the Public Service Commission.

8. |Section 245 of the Kenya Defence Forces Act provides that-

(8* A member of the Defence Forces who, through no misconduct on his or her
part, sustains a wound or injury or contracts an illness while on military
service or undergoing training is, under such conditions and for such period
as may be prescribed by the Defence Council, entitled to be provided with
mddical, dental, psychological or other necessary treatment for such wound,
inj_wry or illness, with the consent of the Defence Council, notwithstanding that
the;t duration of such treatment may extend beyond that member's service
contract.

(9) A member of the regular forces who is receiving the treatment referred to
in subsection (8) shall receive his or her pay and allowances on their becoming
due and such period of treatment shall for all purposes be regarded as duty.

(1 tL) The Government shall compensate members of the Defence Forces who
lose their lives or suffer disabilities while undertaking military service or
training.




(11) The compensation referred to under subsection (10) may be facilitated
through insurance schemes or compensation agreements or arrangements as
may be approved by the Defence Council from time to time.

1.2.2 The Military Veterans Act, 2022

9. Section 5 of the Military Veterans Act, 2022 provides that-

(1) A Kenyan citizen shall be regarded as a military veteran for the purposes of
this Act if that Kenyan citizen—
(a) has served in the Kenya Defence Forces;
(b) became a member of the Kenya Armed Forces after 1963,
(c) served in the King’s African Rifles before 1963;
(d) has completed service in the Armed Forces or Kenya Defence Forces;
(e) receives a pension from the Armed Forces or Kenya Defence Forces,; and
(f) has not been dishonourably discharged from military service.

(2) Despite subsection (1), a person who was discharged or retired from the
Armed Forces or Kenya Defence Forces on medical grounds shall, whether
or not that person receives a pension, be regarded as a military veteran.

10. Section 6 of the Military Veterans Act, 2022 provides that-

(1) Subject to the provisions of this Act, the following benefits may be conferred
on a military veteran—
(a) counselling and treatment for post-traumatic stress or related conditions;
(b) physical rehabilitation for any condition arising out of military service;
(¢) honouring and memorialising fallen military veterans;
(d) education, training and skills development,
(e) facilitation or advice on employment placement; and
() facilitation or advice on business opportunities.

1.2.3 The Work Injury Benefits (CAP 236)

11. Section 10 of the Work Injury Benefits, CAP 236 provides that-
(1) An employee who is involved in an accident resulting in the employee’s
disablement or death is subject to the provisions of this Act, and entitled to the
benefits provided for under this Act.

(2) An employer is liable to pay compensation in accordance with the provisions
of this Act to an employee injured while at work.
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CHAPTER TWO: CONSIDERATION OF THE PETITION

pduction

e Petition was presented in the Senate on Wednesday, 14" February, 2024
curity, Defence and Foreign Relations for consideration.

considering the Petition, the Committee received both written and oral evidence

fram the Petitioner, the Cabinet Secretary, Ministry of Defence and the Attorney
| General.

| Submissions by the Petitioner

its 76" sitting held on Tuesday, 5™ March, 2024, the Committee met with the

Petitioner to deliberate on the Petition.

Upon invitation by the Committee the Petitioner submitted that-

he was an employee of the Kenya Army attached to the 75 Artillery Air
Djefence when he sustained spinal cord injuries on 20" May, 1987 while in the
course of his duties as a coach for the All Africa Games. The injuries left him
tetraplegic resulting in his discharge from duty in 1995 on medical grounds,
with the letter communicating the same being delivered by a child;

despite completing all the necessary clearance documents and full trial, he was
yet to be paid his lawful dues;

vide Civil Case No. 1051 of 1996 in the High Court of Kenya, judgment was
rendered on 2" March, 2011 awarding him Kshs. 22.9 million;

the Ministry of Defence and the Attorney-General failed to obey the court
order despite him making several follow-ups and appeals through various
offices, including the Commission on Administrative Justice (CAJ) and the
Kenya National Commission on Human Rights (KNCHR):

in 2022, he was paid a sum of Kshs. 12.8 million by the Ministry of Defence
bl.‘lt was denied his disability pension having been dismissed one year and one
hundred and fifty two days before he was due for his pension. As such he was
only paid pension for three (3) months instead of payment until death;

he further proceeded for judicial review and the ruling was delivered on 14"
July, 2023, compelling the Ministry of Defence and the Office of the Attorney
General to satisfy the decree in High Court Civil Case No. 1051 of 1996 which
was yet to be implemented:




g)

h)
1)

1)

¢) The
a)

b)

¢)

d)

e)

d) The
a)

b)

e) The

that a warrant of arrest was issued against the Principal Secretary, Ministry of
Defence, but the said orders had not been effected by the Inspector General of
Police;

that he was owed approximately Kshs. 38 million to date;

following the accident, he has remained bedridden and unable to contribute to
the wellbeing of his family as he was paralyzed from the neck down. He had
suffered great psychological trauma as a result; and

the Petition had earlier been presented to the National Assembly in 2020 but
was unsuccessful. He therefore thanked the Committee for its response on the
matter.

Petitioner’s spouse and son submitted that-

the Petitioner was injured at the age of twenty seven (27) while training for
the All Africa Games, 1987. Thereafter, he was hospitalized for two (2) years
and discharged in 1989;

the Petitioner’s dismissal from the Service on medical grounds was delivered
by a seven (7) year old child and he was advised that he would not be paid
his dues until he went home (up country) and was asked to report to the
District Commissioner, Homa Bay;

the ensuing delays in payment led them to seek legal redress which resulted
in judgment in favour of the Petitioner. Despite partial payment by the
Ministry of Defence, there had been obvious delay tactics in play:

they had suffered immense psychological effects owing to the Petitioner’s
condition, with the son often missing university classes to care for him thus
affecting his education since childhood; and

prayed that the Senate ensures that the Petitioner gets justice in the matter.

Petitioner therefore prayed that the Senate-

compels the Ministry of Defence to settle the decretal amount awarded by the
courts in 2011; and

helps him get his disability pension outstanding from 1996 to date.

Petitioner later submitted a computation amounting to Kshs. 43,065,061.14

broken down as follows-

a) Ksh, 22,916,828.34 in respect of a certificate against the Government dated

b)

14" November, 2011;

2,750,019.40 in respect of 12% interest per annum of the Decretal amount;

¢) 27,500, 194 in respect of simple interest up to 14" November, 2021;

6
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e)

) Less the amount paid to the petitioner of Ksh. 12,852,000; and

) Interest accrued between 2022 and 2024 of Ksh. 5,500,038.80.

copy of the computation of the decretal sum is attached to this Report as
nnex 3.

|
ymissions by the Cabinet Secretary, Ministry of Defence

> Committee received written submissions from the Cabinet Secretary, Ministry
Defence on the Petition. The Cabinet Secretary submitted that —

The matter in question relates to a suit — NAIROBI HCC NO. 1051 OF 1996
ISAIAH OCHANDA VS THE ATTORNEY GENERAL filed by the
Petitioner.

) The Petitioner was an employee of the Kenya Army attached to 75 Artillery

Air Defence Unit. The Petitioner was discharged from Service on 13" April,
1995 on medical grounds after sustaining injuries during the All Africa
Games 1987, where he participated as a Judo Trainer.
The matter went to full trial and judgement was delivered on 2" March, 2011
in favour of the Petitioner on the following terms:
i.  The defendant to pay the plaintiff the balance of pension due and
payable to him,
ii.  The defendant to pay the plaintiff the balance of medical expenses as
of 1996 on the production of receipts;
iii.  The defendant to pay the plaintiff general damages in respect of pain,
: suffering and loss of amenities in the sum of Kshs. 1,000,000,
iv.  The defendant to pay the plaintiff special damages in the sum of Kshs.
6,500,000 in respect of future medical expenses; and
' v. The defendant to pay the plaintiff costs and interests.

ilment of Court Order and Decree

On 14" November, 2011, the High Court issued a Certificate of Order against
the Government for the total sum of Kshs. 22,916,824.34. MOD made several
attempts to pursue out of court settlement at Kshs. 12,000,000.00 which the
claimant declined.

In this regard, AGs opinion on the settlement was sought. The Ministry was
advised that pursuant to section 4(4) of the Limitation of Actions Act, interest
oh actions arising from tort or contract are not payable six (6) years after they
chome due. The AG computed interests from the date of judgment, 2"
March, 2011, until the lapse of six years on 2" March, 2017, to the tune of
Kishs. 13,251,518.00 and advised MOD to pay. Owing to the limited

7



g)

h)

allocation in the Legal Dues vote, the Ministry settled the amount as advised
by the AG in four (4) instalments by 16" September, 2021 as follows:

i. RGTS dated 04 June 20 Ksh. 4, 852, 000.00
ii. RGTS dated 01 March 21 Ksh. 4, 000, 000.00
iii. RGTS dated 22 April 21 Ksh. 4, 000, 000.00
iv. RGTS dated 16 September 21 Ksh. 399, 518.00

However, the Ex-Service Member maintained the claim for full payment as
decreed by the court. He proceeded to file a Supplementary Affidavit
maintaining that the decree still exists and it is not up to MOD to decide the
extent to which it will satisfy the decree of court. The AG has subsequently
advised the Ministry to settle the decree in full based on accrued interests on
special damages from the time of filing suit on 28" April, 1996 until 2"
March, 2011, when the first disbursement was first calculated. The revised
computation was based on judicial precedent upholding that interest on
special damages accrues from filing suit (not the date of judgment) until six
(6) years after the judgment.

In light of the AGs guidance, the Ministry sought authorization from the AG
to settle to the balance amounting to Kshs.11,588,876.71/= vide letter
MOD/11/31A dated 28™ February, 2024.

MOD aims to expeditiously settle the outstanding decree amount upon
receipt of the requisite approvals from both the AG and the National
Treasury.

Payment of Group Personal Accident Cover, Service Gratuity and Disability

Pension

i)

i)

k)

When the Service Member suffered the injury, a claim was pursued under the
Group Personal Accident Cover and he was paid Kshs. 73,000 on 6 June,
1990.

To be eligible for pension, it is prescribed that one must have served for
twelve (12) years. Therefore, premised on his period in Service — ten (10)
years 153 days, he was paid a Service Gratuity of Kshs. 79,375/=.

However, out of humanitarian concerns owing to the gravity of the permanent
injury, the Pensions Assessment Board granted him a Pension in lieu of the
Gratuity in accordance with rule 35(4) of the then-applicable Armed Forces
(Pensions and Gratuities) (Officers and Servicemen) Regulations, 1980. A
fresh pension assessment was done in which he was awarded a lump sum of
Kshs. 59,531.25 and a monthly pension of Kshs. 992.00. The amount
previously paid as gratuity was recovered from the pension lump sum and
nineteen (19) monthly pension payments.



4 I

134
22.

p—

)

A(

fSu

Th

a

He was also awarded a disability pension of Kshs. 727.50 per month at the
rate of 50% of monthly pay as at the date of injury.

m) Once the computation and assessment of pension is completed at the

Ministry, the same is transmitted to the Director of Pensions for settlement.

opy of the submissions from the Ministry of Defence is attached to this Report
as Annex 4.

bmissions by the Attorney General

¢ Committee received written submissions from the Attorney General. The
Attorney General submitted that-
) The Petitioner is paraplegic. In 1984, he was employed by the Kenya Army

as a soldier attached to the 75 Artillery Battalion. In 1987, he was granted
permission to train the Kenya Wresting Team which was to participate in the
\ll-African Games in Nairobi.
On the 20" May 1987, while training the said team, he fell down and
sustained severe neck injuries. He was rushed to the Forces Memorial
Hospital Nairobi for treatment. It transpired that he had a dislocation in his
spinal cord. He was to remain in the said hospital for two (2) years. He was
also taken to the Spinal Injury Hospital, Nairobi for further medical attention.
He never recovered and lost the ability to use his lower limbs.
It was the Petitioner’s contention that an expert at the said Spinal Injury
Hospital, Prof. Atinga recommended that he should be taken for specialized
treatment in the United Kingdom. He asserted that the failure by the
Department of Defence (DOD) to act as per Prof. Atinga’s recommendation
was a breach of the duty of care owed to him by the Department of Defence
(DOD).
In light of the foregoing, the Petitioner sued DOD claiming damages for
breach of duty of care, medical expenses, discharge and Medical Assessment
Board benefits. A Statement of Defence dated 7", October, 1997 was filed
denying liability.
I;le suit was heard and Justice K. Rawal delivered her judgment on the 2™

arch, 2013 in favour of the Petitioner, finding that although DOD was not
negligent, it had breached the duty of care it owed to the Petitioner. The
learned Judge therefore entered judgment in his favor whereby DOD was
ordered to-

i.  pay the plaintiff his pension dues;

ii. pay the plaintiff the balance of medical expenses as at 1996 on

production of receipts;



f)

h)

7

k)

D

iii.  pay the plaintiff general damages in respect of pain, suffering and loss
of amenities being Ksh. 1,000,000.00;
iv.  pay the plaintiff special damages in the sum of Ksh. 6, 500,000.00
being future medical expenses; and

v.  pay the plaintiff costs of the suit plus interest.
Aggrieved by the said judgment, DOD instructed the Office of the Attorney
General to appeal which was done vide NAIROBI C.A. 330 of 2017, but the
appeal had not been set down for hearing.
In an effort to enforce the said judgment, the Petitioner, vide NAIROBI
HC.JR. 229 of 2013, applied for an order of mandamus to compel the
payment of the decretal sum. It was granted on the 21*' November 2012 by
Justice W.K. Korir.
On the 8" December, 2014, the Petitioner wrote to the Attorney-General
seeking his assistance to have the decretal sum paid. The Attorney-General
vide his letter dated the 10" December, 2014 informed DOD of this
development.
On the 4" February, 2015, DOD instructed the Office of the Attorney General
to pursue an out of court settlement. On the 30" April, 2015, a meeting was
held between the Office of the Attorney General, the Petitioner, his advocate
and a representative from the DOD. After discussions, DOD offered to pay
settle the decretal sum at Ksh. 12,000,000.00 and the same was
communicated to the Petitioner.
On 25" May 2015, the Plaintiff wrote to the Office of the Attorney General
rejecting the offer and gave a sum of Kshs. 21,916.828.34/= which DOD
rejected thereby collapsing the negotiations.
The Office of the Attorney General vide a letter dated 8" November, 2019
advised the DOD to settle the claim in the sum of Ksh. 13,251,581.00
computed for six years as per section 4 (4) of the Limitation of Actions Act
as indicated:

General damages 1, 000, 000.00
Interest on general damages... 1, 000, 000*12/100*6 720, 000.00
Special damages 6, 500, 000.00
Interest on special damages... 6, 500, 000*12/100*6 4, 680, 000.00
Taxed costs 351,518.00
Total 13, 251, 518.00

The Office of the Attorney General confirmed that so far, the DOD had
remitted Ksh. 12,852,000 vide two instalments being Ksh. 4,852,000.00
remitted via RTGS dated 4" June, 2020 and Ksh. 8,000,000 remitted via
RTGS dated 1*' March, 2021.
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)The sum of Ksh 12,852,000 was forwarded to the plaintiff on 24%h March,
2022.

' n) Vide a letter dated the 11" October, 2023, DOD sought the guidance of the

Office of the Attorney General on the accrual of interest on the special
damages as awarded by the Court on 2™ March, 2011.

On 13" December, 2023, the Office of the Attorney General advised DOD
that the interest in the award of special damages (Kshs. 6,500,000/=) ought
to have been from the date of filing suit i.e. (28" April, 1996 to 2" March,
2017) subject to Section 4(4) of the Limitation of Actions Act and as such
the Plaintiff was still owed interest in special damages from 28" April, 1996
up to 2" March, 2011 being the date the calculations as per the letter of 8™
November, 2019 stated.

The amounts payable inclusive of interest on the special damages was Kshs.
111,988,394.7 1/= as particularized herein under-

General damages Ksh. 1, 000, 0000

Interest @12% WEF 02.03.2011 Ksh. 720, 000

1, 000, 000*12/100*6

Special damages Ksh. 6, 500, 000

Ibterest @12WEF 28.04.1996 to 01.03.2011 Ksh. 16, 628, 876.71
6, 500, 000*12/100*6

Costs Ksh. 351, 518.00
Total decretal amount Ksh. 24, 840,394.71
Liess amount paid Ksh. 12, 852, 000
Balance Ksh. 11, 988, 394.71

Pursuant to advice vide the letter dated 13" December, 2023 to the DOD, the
Office of the Attorney General received a letter dated 28" February, 2024
advising that DOD intends to settle the balance of the decretal sum being
Kshs. 11,588,876.71 via instalments of Kshs. 2,000,000.00 bi-annually until
payment in full.

In 2017, the Attorney-General gazetted counsel in the Ministry of Defence as
Special State Counsel who thus took over the conduct of all the files where
DOD was a party including this matter. A notice of change of advocates dated
11 h December, 2022 was served to the Office of the Attorney General on the
16" December, 2020.

opy of the submissions from the Office of the Attorney General is attached to
Report as Annex 5.




CHAPTER THREE: COMMITTEE OBSERVATIONS

24. Having considered the Petition and the responses and submissions received
thereon, the Committee made observations as set out below-

a) The Petitioner was an employee of the Kenya Defence Forces attached to the
75 Artillery Air Defence Unit when he sustained spinal cord injuries
(tetraplegia) while training for the All Africa Games on 20" May, 1987. He was
subsequently discharged from service on 13" April, 1995 on medical grounds.
After unsuccessfully following up on his dues and medical benefits, the
Petitioner sought legal redress vide Nairobi HCC No. 1051 of 1996 Isaiah
Ochanda vs the Attorney General.

b) The High Court on 14" November, 2011 issued a Certificate of Order against
the Government for the total sum of Kshs. 22,916,824.34. The Ministry of
Defence made attempts to pursue an out of court settlement of Kshs.
12.000,000.00 which the Petitioner declined. On 25" May, 2015, the Petitioner
wrote to the Attorney General requesting for a sum of Kshs. 21,916,824.34,
which was rejected by the Ministry of Defence thereby collapsing the
negotiations.

c¢) The validity and enforceability of the court orders directing the Ministry of
Defence to pay the decretal amount to the petitioner are not in dispute. The
judgment and decree in HCCC No. 1051 of 1996 delivered on 2" March, 2011,
as well as the order of mandamus issued in Judicial Review No. 229 of 2012 on
215 November, 2012, constitute legally binding obligations on the Ministry to
settle the outstanding sums.

d) The Ministry of Defence has so far paid the Petitioner a total of Kshs.
12,852,000 leaving an outstanding balance of Kshs. 1,988,394.71.

e¢) The Ministry, vide its letter dated 28" February, 2024 (Ref: MOD/M1/31A),
proposes to settle the outstanding amount of Kshs. 11,588,876.71 in bi-annual
installments of Kshs. 2,000,000,

f) There has been inconsistency on the amount quoted by the Petitioner with
regard to the outstanding decretal amount. In the Petition, the Petitioner claimed
that the figure was over Kshs. 10 million, he did not provide the exact figure.
At the meeting held on 5" March, 2024, he claimed that the figure was
approximately Kshs. 38 million and later gave a computation amounting to
Kshs. 43,065,061.14 broken down as follows-

12
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. Ksh, 22,916,828.34 in respect of a certificate against the Government dated
14" November, 2011;

2,750,019.40 in respect of 12% interest per annum of the Decretal amount;
27.500, 194 in respect of simple interest up to 14" November, 2021;

Less the amount paid to the petitioner of Ksh. 12,852,000; and

Interest accrued between 2022 and 2024 of Ksh. 5,500,038.80.

A copy of the computation of the decretal sum is attached to this Report as
Annex 3.

The inordinate delay in the payment of the Petitioner's disability pension, which

e is entitled to under the Armed Forces (Pensions and Gratuities) Regulations,

is a matter of grave concern. We take note of the National Treasury's
acknowledgment of the challenges experienced in processing these pension

ayments through the Pensions Management Information’s System owing to
rogramming related issues, a situation that calls for urgent intervention.

The Attorney General has indicated that the conduct of the legal proceedings in
réspect of this matter has been taken over by the legal team at the Ministry of
Defence. However, under the Constitution of Kenya, the Attorney is the Chief
- Legal Advisor of the Government and therefore still owes the duty to advise the
Ministry of Defence to comply with the court orders.

The protracted history of this case, coupled with the Petitioner's repeated resort
td judicial enforcement mechanisms and the Ministry's unfulfilled promises of

- settlement, paints a bad picture of the Ministry in terms of addressing the plight
L0

S

a grievously injured veteran and goes against the Government's commitment

to th? welfare of its retired and disabled servicemen.

|
ection 6 of the Military Veterans Act, 2022 provides for benefits to military

- veterans including counselling and treatment for post-traumatic stress or related

conditions; physical rehabilitation for any condition arising out of military
s@rvice; honouring and memorializing fallen military veterans; among others.

he LAct should be properly implemented to take care of the interests of the

military veterans and their families and avert their suffering such as is the case
in this Petition. The Petitioner falls within the definition of a military veteran and

" ag such should be entitled to the aforementioned benefits.




CHAPTER FOUR: RECOMMENDATIONS

28. Arising from its observations as set out in the preceding Chapter, the Standing
Committee on National Security, Defence and Foreign Relations recommends the
following-

d) While acknowledging the commitment and proposal by the Ministry of
Defence to settle the outstanding balance of Ksh. 11,988,394.71, as advised by
the Office of the Attorney General, in bi-annual installments of Kshs.
2,000,000, the Committee recommends that the entire amount be paid within a
period of six months from the date of tabling of this Report, with an initial
deposit being made not later than the end of May, 2024.

e) That the National Treasury and Economic Planning provides a status update on
the functioning of the Pensions Management Information’s System and when
they intend to settle the Petitioner’s disability pension and provides a status
report to the Senate within one month of tabling of this Report.

f) That the Ministry of Defence provides the necessary benefits to the Petitioner
pursuant to the provisions of section 6 of the Military Veterans Act, 2022 and
provides a status provide a status report to the Senate within six months of
tabling of this Report.
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ANNEX 1

Minutes of the Committee in considering the Petition




13" PARLIAMENT | 3RP SESSION

MINUT

S OF THE 75™ SITTING OF THE STANDING COMMITTEE ON

NATIONAL SECURITY, DEFENCE AND FOREIGN RELATIONS HELD ON

THURSDAY, 29™ FEBRUARY, 2024 AT 12.00 P.M. ON THE ZOOM ONLINE

MEETING PLATFORM

aren Nyamu, MP - - Vice-Chairperson
atuma Adan Dullo, CBS, MP

. Joseph Githuku Kamau, MP

gen.
en.

Prof.) Tom Odhiambo Ojienda, SC, MP
eorge Mungai Mbugua, MP - Ag. Chairperson

ABSENT WITH APOLOGY

1. Spn.
2. Sen.

00N YR W —
&y G b b e [N

William Cheptumo Kipkiror, CBS, MP - Chairperson
Abdul Haji, CBS, MP

. Julius Murgor Recha, CBS, MP
.ILenku Ole Kanar Seki, MP

ARIAT

.|Carol Kirorei - Clerk Assistant I
.[Khatib Omar - Clerk Assistant I1I
.|Alex Mutuku - Senior Serjeant-at-Arms
.|Gilbert Juma - Legal Counsel 11
./Charles Oyosi . - Audio Officer

.[Elvis Murakana - Hansard Officer

. Judith Aoka - Hansard Officer

. Lydia Kagumba - Public Relations Officer

.|Ralph Lenaiyarra - Attachee




MIN. NO.SEN/NSDFR/348/2024 PRELIMINARIES

The Ag. Chairperson called the meeting to order at 12.08 p.m. followed by a word of
prayer.

MIN. NO.SEN/NSDFR/349/2024 ADOPTION OF THE AGENDA

The agenda for the meeting was proposed by Sen. Karen Nyamu, MP and seconded by
Sen. Joseph Githuku Kamau, MP as follows-

1. Prayer .

2. Adoption of the Agenda

3. Confirmation of Minutes of the previous meetings
- Minutes of the 71* sitting held on 13" February, 2024
- Minutes of the 72 sitting held on 15" February, 2024
- Minutes of the 73" sitting held on 22" February, 2024

4. “Matters arising from the previous Minutes

5. Consideration of a Petition concerning non-fulfilment of a court order and decree
against the Ministry of Defence and the Attorney General and non-payment of
disability pension (Committee Paper No. 81)

6. Any Other Business

7. Date of the Next Meeting and Adjournment

MIN.NO.SEN/NSDFR/350/2024 CONFIRMATION OF MINUTES OF THE
PREVIOUS MEETINGS

This agenda item was deferred to the next meeting.

MIN.NO.SEN/NSDFR/351/2024 CONSIDERATION OF A PETITION
CONCERNING NON-FULFILMENT OF A
COURT ORDER AND DECREE AGAINST
THE MINISTRY OF DEFENCE AND THE
ATTORNEY GENERAL _AND NON-
PAYMENT OF DISABILITY PENSION.

The Committee considered Paper No. 81 (Consideration of a Petition concerning non-
Julfilment of a court order and decree against the Ministry of Defence and the A ttorney
General and non-payment of disability pension).

The Committee-
1. noted the contents of the Paper; and
2. resolved that an invitation be extended to the Petitioner to appear before it to
deliberate on the issues raised in the Petition;



3. resolved that an invitation be extended to the Cabinet Secretary, Ministry of Defence
to appear before it to address the issues raised in the Petition.

MIN. ?O.SEN/NSDFR/352/2024 DATE OF THE NEXT MEETING AND
ADJOURNMENT

The Cinairperson adjourned the meeting at 12.22 p.m. The next meeting would be held on
Tuesday, 5% March, 2024 at 12.00 noon.
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.IKaren Nyamu. MP - Vice-Chairperson
.[Fatuma Adan Dullo. CBS. MP

.ILenku Ole Kanar Seki. MP - Ag. Chairperson
.|Gedorge Mungai Mbugua, MP

ABSENT WITH APOLOGY
1. Sen.|William Cheptumo Kipkiror, CBS. MP - Chairperson
2. Sen./Abdul Haji, CBS. MP
3. $en./Joseph Githuku Kamau, MP
4. Sen.|Julius Murgor Recha, CBS. MP
5. Sen.|(Prof.) Tom Odhiambo Ojienda, SC, MP

SECRETARIAT
1. Ms.|Carol Kirorei - Clerk Assistant |
2} r.|Khatib Omar - Clerk Assistant 11
3. r.|Gilbert Juma - Legal Counsel 11
4. r.|Matano Kataa - Research Officer
5. Mr.|Javan Loriko - Serjeant-at-Arms
6. r./Charles Oyosi - Audio Officer
71 s|Lydia Kagumba - Public Relations Officer
8. r./Ralph Lenaiyarra - Attachee

IN ATTENDANCE
1} ml [saiah Oduor Ochanda - Petitioner
2, Ms. [Elizabeth Ochanda - Petitioner’s spouse
3. Mr. John Moshe - Petitioner’s son




e ...MIN. NO.SEN/NSDFR/353/2024 _PRELIMINARIES e rpurn —

The meeting was called to order at 12.26 p-m. followed by a word of prayer and
introduction of the Members and attendees present.

MIN. NO.SEN/NSDFR/354/2024 ADOPTION OF THE AGENDA

The agenda for the meeting was proposed by Sen. Fatuma Adan Dullo, CBS. MP and
seconded by Sen. George Mungai Mbugua, MP as follows-
1. Prayer
2. Adoption of the Agenda
3. Confirmation of Minutes of the previous meetings
Minutes of the 71* sitting held on 13" F, ebruary, 2024
Minutes of the 72" sitting held on 15" February, 2024
Minutes of the 73" sitting held on 22" F, ebruary, 2024
Minutes of the 74" sitting held on 27" February,2024
4. Matters arising from the previous Minutes

N~

5. Meeting with the Petitioner to deliberate on the Petition concerning the non-
fulfilment of a court order and decree by the Ministry of Defence and Attorney
General and non-payment of disability pension (Committee Paper No. 82)

6. Any Other Business

7. Date of the Next Meeting and Adjournment

MIN.NO.SEN/NSDFR/355/2024 CONFIRMATION OF MINUTES OF THE
PREVIOUS MEETINGS

This agenda item was deferred to the next meeting.

MIN.NO.SEN/NSDFR/356/2024 MEETING WITH THE PETITIONER TO
DELIBERATE _ON__ THE PETITION
CONCERNING THE NON-FULFILMENT
OF A COURT ORDER AND DECREE BY
THE MINISTRY OF DEFENCE AND
ATTORNEY GENERAL AND NON-
PAYMENT OF DISABILITY PENSION

The Acting Chairperson welcomed the Petitioner to the meeting and thanked him for
having confidence in the Senate to resolve the issues raised in the Petition. He assured the
Petitioner that the Senate would handle the matter decisively. He then welcomed the
Petitioner to make his remarks.



The Pétiti

meeti

L

ner thanked the Committee for the invitation to appear before it and bricfed the
g ag summarized below-

he was an employee of the Kenya Army attached to the 75 Artillery Air Defence
when he sustained spinal cord injuries on 20" May. 1987 while in the course of his
duties as a coach for the All Africa Games. The injuries left him paraplegic resulting
in |his discharge from duty in 1995 on medical grounds. with the letter
communicating the same being delivered by a child:

vide Civil Case No. 1051 of 1996 in the High Court of Kenya, judgment was
rendered on 2™ March, 2011 awarding him Kshs. 22.9 million;

despite completing all the necessary clearance documents and full trial, he was yet
to be paid his lawful dues:

the| Ministry of Defence and the Attorney-General failed to obey the court order
degpite him making several follow-ups and appeals through various offices,
including the Commission on Administrative Justice (CAJ) and the Kenya National
Commission on Human Rights (KNCHR):

in 2022. he was paid a sum of Kshs. 12.8 million by the Ministry of Defence but
denied his disability pension having been dismissed one year and one hundred
and fifty two days before he was due for his pension: as such he was only paid
pension for three (3) months instead of payment until death;

he ffurther went for judicial review and the ruling was delivered on 14™ July, 2023,
compelling the Ministry of Defence and the Office of the Attorney General to satisfy
'tha decree in High Court Civil Case No. 1051 of 1996 which was yet to be
implemented:

that he was owed approximately Kshs. 38 million to date:

Al following the accident. he has remained bedridden and unable to contribute to the

wallbeing of his family as he was paralyzed from the neck down. He had suffered
great psychological trauma as a result:

10. the Petition had earlier been presented to the National Assembly in 2020 but was

unsuccessful. and as such thanked the Committee for its response to the matter.

Rem-er by‘ the Petitioner’s spouse and son
The Petitioner’s spouse-and son- -
1| thanked the Committee for giving them audience and taking up the Petition;
2| stdted that the Petitioner was injured at the age of twenty seven (27) while training
fro the All Africa Games. 1987. Thereafter he was hospitalized for two (2) years
and discharged in 1989:
3. stated that the Petitioner’s dismissal from the Service on medical grounds was

delivered by a seven year old child and he was advised that he would not be paid

| . . . .
hi$ dues until he went home (up country) and was asked to report to the District
Commissioner. Homa Bay:




4._added that the ensuing delays in payment led them to seek_legal redress which__
resulted in judgment in favour of the Petitioner. Despite partial payment by the
Ministry of Defence. there had been obvious delay tactics in play:

5. stated that they had suffered immense psychological effects owing to the
Petitioner’s condition, with the son sometimes missing university classes so as (o
care for him thus affecting his education since childhood; and

6. prayed that the Senate ensures that the Petitioner gets justice in the matter.

Resolution
Following deliberations, the Committee resolved-
I. that the Petitioner submits the following documents in support of his Petition-
a) a copy of the discharge instruction;
b) copies of all court orders and rulings:
¢) copies of all correspondences between the Petitioner, the Office of the
Attorney General, and the Ministry of Defence: and
d) evidence of any monies received as partial settlement on his claim.
2. that an invitation be extended to the Attorney General to appear before the
Committee with the Cabinet Secretary, Ministry of Defence on Thursday, 28"
March, 2024.

MIN.NO.SEN/NSDFR/357/2024 DATE OF THE NEXT MEETING AND
ADJOURNMENT

The Acting Chairperson adjourned the meeting at 1.34 p-m. The next meeting would be
held on Thursday, 7" March. 2024 at 12.00 noon.



13™ PARLIAMENT | 3R? SESSION

OF THE 86™ SITTING OF THE STANDING COMMITTEE ON

PHNUES
NATIONA

L. SECURITY, DEFENCE_AND FOREIGN RELATIONS HELD ON

ISUNDAY,

28T APRIL, 2024 AT 10.00 A.M. IN BARAZA CONFERENCE ROOM

1, SAROV.

A WHITESANDS BEACH RESORT AND SPA

PRESﬂNT

1. Se
Se
Se
Se
Sen. (1

Sen. G

N T e D

ABSENT Y

. K
. A
Iy
. Jd

aren Nyamu, MP - Vice-Chairperson
bdul Haji, CBS, MP

ilius Murgor Recha, CBS, MP

bseph Githuku Kamau, MP

>rof.) Tom Odhiambo Ojienda, SC, MP
eorge Mungai Mbugua, MP

WITH APOLOGY

1. Sen. W
2. Sen. F
3. Sen. L

wn
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Villiam Cheptumo Kipkiror, CBS, MP
atuma Adan Dullo, CBS, MP
enku Ole Kanar Seki, MP

- Chairperson

RIAT

l. . Njenga Njuguna - Director, DGAC
2. . Ahmed Odhowa - Principal Clerk Assistant IT
5 . Carol Kirorei - Clerk Assistant [
4. . Khatib Omar - Clerk Assistant III
5 . Allex Mutuku - Senior Serjeant-at-Arms
6. . Gilbert Juma - Legal Counsel 11
1 . Matano Kataa - Research Officer III
8. r. Emmanuel Barasa - Media Relations Officer III
9 r. Charles Oyosi - Audio Officer
MIN. NO.SEN/NSDFR/410/2024 PRELIMINARIES
The mdetirlg was called to order at 10.10 a.m. followed by a word of prayer.




MIN. NO.SEN/NSDFR/411/2024 ADOPTION OF THE AGENDA

The agenda for the meeting was adopted having been proposed by Sen. George Mungai
Mbugua, MP and seconded by Sen. Abdul Haji, CBS, MP as follows-

1. Prayer

2. Adoption of the Agenda

3. Consideration and adoption of the Report on the Petition by Mr. Isaiah Ochanda
concerning the non-fulfilment of a court order and decree made in 2011 against
the Ministry of Defence and the Attorney General and the non-payment of
disability pension from 1996 to date

4. Any Other Business

Date of the Next Meeting and Adjournment

wn

MIN.NO.SEN/NSDFR/412/2024 CONSIDERATION AND _ADOPTION OF
THE REPORT ON THE PETITION BY MR.
ISAIAH OCHANDA CONCERNING THE
NON-FULFILMENT _OF A COURT
ORDER AND DECREE MADE IN 2011
AGAINST THE MINISTRY OF DEFENCE
AND THE ATTORNEY GENERAL AND
THE NON-PAYMENT OF DISABILITY
PENSION FROM 1996 TO DATE

The Committee considered the Report on the Petition by Mr. Isaiah Ochanda concerning
the non-fulfilment of a court order and decree made in 2011 against the Ministry of
Defence and the Attorney General and the non-payment of disability pension from 1996
to date.

The Committee adopted the Report as presented, after being proposed by Sen. George
Mungai Mbugua, MP and seconded by Sen. Sen. Abdul Haji, CBS, MP.

MIN.NO.SEN/NSDFR/413/2024 ANY OTHER BUINESS

There was no other business discussed at the meeting.

MIN.NO.SEN/NSDFR/414/2024 DATE OF THE NEXT MEETING AND
ADJOURNMENT

The Session Chairperson adjourned the meeting at 11.30 a.m. The next meeting would be
held on Sunday, 28" April, 2024 at 2.00 p.m.
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ANNEX 2

Copy of the Petition
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R ) 1ION TO THE NALE CONCERNIN THE NON-FULF VIENT OF A
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DISAH | Y PF ON FROM 1996 TO DATE
L d* undersighed, Citizen of the Republic of Kenya and resident of Nairobi,

Mw the attention of the Senate to the following:

\
1. 1, Isaiah Oduor Ochanda, was an employee of the former Department of Defence (D

presently the Ministry of Defense (MoD).

{1 MT, 1 sustained spinal cord injuries in 1987 (tetraplegia), leaving me bedridden and in
ced of medical care.

2 ﬁ-lAT, I received a discharge instruction letter in January 1995 at night from a child of my
eig£bour informing me that my services were no longer required. | would then follow up with

y Commanding Officer, who informed me that I was to proceed on leave immediately pending
y Itirtmcnt date.

.3 THAT, A day before my retirement date, | went back to collect all my remaining dues. They

i foaned me that they would only provide me with a return ticket back to my village home while

they processed subsequent dues, which unfortunately did not materialize.

4 T, After 4 months, I sent my immediate family members to DoD Headquarters. To my
may, they were told that such a document did not exist in their records and that | personally

uld visit their offices despite being completely bedridden.

115 ‘JHAT. For seven months, I struggled to get medical discharge benefits, and as per law, only

had 4"" month left to claim anything from the government, which ultimately led me to court.

—

6 .HAT. Through an exhausting legal process, the courts ruled in my favor through a 2011
ling (H.C.C.C. No."105I" OF 1996 AT NAIROBI). T personally appealed to the former
orpey General, Prof. Githu Muigai who instructed his officers and the MOD to pay.

—

7, THA’]'_ Both the Ministry of Defense and the Office of the Attomey Genera), knowing that |

m :Llally bedridden and in need of 24 hours of medical attention, continuously frustrated my
cffo

=]

to receive the rightful amount awarded by the court to facilitate my present and future

medi%al expenses 1o the point where my files would mysteriously disappear and reappear in their

o Fﬁcdys‘

1 AT, T have followed up with various Government offices, such as the Office of the
torney General, Commnssion for Administrative Justice (CAJ), also known as the Office of the

budsman), National Commission for Human Rights (NCHR), among other offices for

|
|
|

1
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assistance. Their appeals to the Attomey General and the Ministry of Defense have fallen on deaf

el

JJX

1.9 THAT, T was forced to go back to court for judicial review after many summons 10 appear in
court to explain why they had not settled the decree. A ruling was delivered on July 14, 2023
(.

or

- 148 of 2013). | served the Ministry of Defense and the Hon, Attorney General with a court

r compelling them to settle the decretal amount. The above mentioned offices refused to take

action on it.

1.10. THAT, I went back to court and produced an order of mandamus, which ended up in a
warrant of arrest, which to date hasn't been complied with. The Hon. Attorney General and the
Ministry of Defense refused to take action. The warrant of arrest up to date has not been cffected

or complied with.

1.11 THAT, Afier many years in court amid my sufferings, pain, agony, torture and many verbal

ings from the Honourable Judges, MOD decided to pay me small amount of money contrary

dlin total disregard to what was contained in the Court Order 11 years later. Shockingly, they
amant that they have fully satisfied the decree.

.12 THAT, I have important documents to share with the Senate to prove this grave injustice
hen called upon.

I have made the best efforts to have these matters addressed by the relevant authorities,
11 of which have failed to give a satisfactory response.

etition to the Senate by [ ] concerning

| ]
- THAT none of these issues raised in this petition is pending in any court of law, constitutional,
other legal body.
REFORE, your humble petitioner prays that the Senate
¢ Compels the Ministry of Defense to settle the decretal amount awarded by the courts in

2011. .
® Helps me get disability pension outstanding from 1996 to date.

Dated this.l.Q....day of M?p_@
No || NAME ADDRESS 1.D. No.
Isaiah Oduor Ochanda isaiahochanda2(@ | 33306743

2mail.com
0733785844
0721885750

If presented by a Senator:

Copuntersigned by Senator ........................ » Senator for ................... County.
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REPUBLIC OF KENYA
IN THE HIGH COURT OF KENYA AT NAIROBI

CIVIL CASE NO.1051 OF 1996

L7 T dal Blod-Smiad, T 60 VSt s —— PLAINTIFF

THE ATTORNEY GENERAL ... DEFENDANT

Computation of Outstanding Decretal Sum

1.| Certificate against the government

(14 November 2011) -22,916,828.34
2. 312% of Decretal sum (per annum) - 2,750,019.40
3. 3Intere:s’r (simple), up to 14t November 2021 - 27.500,194.00
4.| Dacretal sum plus Interest - 50,417,022.34

(22,91 6,828.34 +27,500,194.00)

5./ Less paid (12,852,000) - 37.565,022.34
(50,417,022.34 -12,852,000)

6. Interest for 2022-2024 - 5,500,038.80

Total outstanding - 43,065,061.14




ANNEX 4

Submissions by the Cabinet Secretary, Ministry of Defence



-

A T

MINISTRY OF DEFENCE
OFFICE OF THE PRINCIPAL SECRETARY

grams: “DEFENCE" Nairobi ULINZI HOUSE

Telephone: Nairobi 2721100 “P.0. Box 40668 - 00100,

il: ps@mod.go.ke "NAIROBI. KENYA

28% February, 2024

6f CCC NO. 1051 OF 1996

IAH O. OCHANDA - VS - HON. ATTORNEY GENERAL

We
202

eipt of your letter dated 13 December, 2023 is hereby acknowledged.

however, note that the total sum paid to the Claimant as at 16" September,
1 was Kshs 13,251,518.00 and not Kshs 12,852,000.00 as indicated in your

’ett r. The same is broken down as follows: -

RTGS dated 4 June 2020 - Kshs. 4,852,000.00
RTGS|dated 01 March 2021 - Kshs. 4,000,000.00
RTGS|dated 22 April 2021 - Kshs. 4,000,000.00

RTGS dated 16 September 2021 -Kshs__399,518.00

TOTAL Kshs.13,251,518.00

l’l’h balance therefore, stands at Kshs 11,588,876.71 which the Ministry is

m
ull.

o OO W

f

anable to pay in instalments of Kshs 2,000,000.00 bi-annually until payment in
Kindly let us have your authority to proceed as proposed.

%ﬂached herewith for ease of reference are:

Letter dated 13 December, 2023.
Letter dated 8h November, 2019.
RTGS dated 4t June, 2020. |
RTGS dated 1t March, 2021.
RTGS dated 22 April, 2021.
RTGS dated 16 September, 2021.




relation to payment of interest on special damages is, in our view, unsupportable. Quite apart
from the fact that the claim for special damages was not proved by any evidence beyond
being itemised in the plaint, except for kshs 100, paid for police abstract, the remaining items
had not been paid for at the date of the filing of the suit on August 19, 1983. As a result, it is
impossible to ascertain the reasons which compelled the judge to award interest from the
date of filing suit and this leads us to the inevitable conclusion that the learned judge wrongly
exercised his discretion. This ground of appeal accordingly succeeds

Lastly, Justice ) Kamau in the case of Heinz Broer v Buscar (K) Ltd & others [2019] eKLR
held;
“The basis of awarding interest on general damages from the date of judgment is premised
on the ground that a plaintiff will not have been kept away from his monies because none
would have been ascertainable at the time of institution of the suit. Interest on special
damages would, however, accrue from date of filing suit as a plaintiff will have incurred

expenses from the date suit is filed and he will have been kept away from his monies until
judgment is delivered.”

From the aforementioned authorities, it is settled that special damages attract interest from
the date of filing and only become due upon delivery of judgment.

Thus in the present case, the special damages of Kshs. 6,500,000.00/= ought to accrue
interest from the date of filing the suit (28™ April 1996) to the 2™ March 2017 subject to
Section 4(4) of the Limitation of Actions Act. The special damages continued to accrue
interest for a period of 6 years after delivery of judgment.

As per our advice dated 8'-" November 2019, we had calculated interest on special
damages from 2™ March 2011 to 2™ March 2017. Therefore, the Plaintiff/Applicant is
owed interest on special damages from 28" April 1996 to 2™ March 2011.

Accordingly, we advise settlement of the interest accrued on the special damages
amounting to Kshs. 11,988,394.71/= as particularized therein below:

General Damages Kshs. 1,000,000.00

Interest @12%WEF 02.03.2011 Kshs. 720,000.00

1,000,000*12/100*6

Special Damages ‘ ‘ Kshs 6,500,000.00

Interest@12%WEF 28.04.1996 To 01.03.2011 Kshs. 16,268,876.71

6,500,000 *12/100*7,613/365

COSTS Kshs. 351,518.00
Total Decretal Amount Kshs. 24,840,394.71
Less Amount Paid (12,852,000.00)
Balance Kshs. 11,988,394.71

Kindly transfer the sum of Kshs 11,988,394.71/=being the outstanding decretal sum
payable to the petitioner through Electronic Funds Transfer (EFT) to the credit of the State
Law Office and Department of Justice for onward transmission to the Applicant’s Counsel
to compromise the pending warrant of Arrest issued on 23" September 2023.

HON. SE
SOLICITOR GENERAL




djudged on such principal sum for any period before the institution of the suit, with further
terést at such rate as the court deems reasonable on the aggregate sum so adjudged from

sa

100 minor suing through father and next friend MOR vs Franciscan Sisters
maculate [2018] eKLR, Mabeya, Aburili, Mumbi Ngugi JJ and Visram | (as he

InS
itself

date of the decree is a matter entirely within the discretion of the court. But this discretion
being a judicial one must be exercised judicially. The whole idea at the end of the day is to ~




REPUBLIC OF KENYA

OFFICE OF THE ATTORNEY-GENERAL
&
DEPARTMENT OF JUSTICE

Our Ref: AG/DOD/26/96 & AG/JRP/DOD/239/12 13" December 2023
Your Ref: MOD 11/311A

Hon. Patrick Mariru, CBS
Principal Secretary
Ministry of Defence

Ulinzi House, Lenana Road
P.O. Box 40668-00100,
NAIROBI

RE:  NAIROBI HCCC NO.1051 OF 1996
ISAIAH O. OCHANDA VS THE HON. ATTORNEY GENERAL

Reference is made to the above matter, our letter dated 8" November 2019, and your
letter dated 11" October 2023.

BACKGROUND

The plaintiff herein filed this suit cfaifni’ng.dama_ges for breach of duty of care. The plaintiff
was an employee of the Kenya Army attached to 75 Artillery Air Defence Unit. In 1978,
he was involved in the All African Games as a wrestling coach. He got injured during

training and became paraplegic.

The matter went to full trial and a judgment was delivered en 2™ March 2011 in favour
of the plaintiff in the following terms:

a) The defendant to pay the plaintiff the balance of pension due and payable to him.

b) The defendant to pay the plaintiff the balance of medical expenses as at 1996 on
production of receipts.

c) The defendant to pay the plaintiff general damages in respect of pain, suffering
and loss of amenities in the sum of Kshs. 1,000,000.

d) The defendant to pay the plaintiff special damages in the sum of Kshs. 6,500000
in respect of future medical expenses.

e) The defendant to pay the plaintiff costs and interests as per the law.

The Ministry now seeks our guidance on the accrual of interest on the special damages
as awarded by Court on 2™ March 2011.

SHERIA HOUSE. HARAMBEE AVENUE
P.0. Box40112-00100, NAIROBI Kl‘.NYA TEL: +254 20 2227461/2251355/071 19445555/0732529995
E-MAIL: mlo.staleh ¢ v0 ke WENSITE: www. allomey-genernl go ke

DEPARTMENT OF JUSTICE
CO-OPERATIVE BANK HOUSE, HAILLE SELLASIE AVENUEP.O, Box 56057-00200, Nairobi-Kenya TEL: Nairobi 2224020/ 2240337
E-MAIL: legal@juslics.goke WEBSITE: wiw.justice.goke

R s




MINISTRY OF DEFENCE

-Apr-23 11:36:38AN
ECURRENT A/C PAYMENTS SCHEDULE Printed By: PAMELA MAKENA
Jsaction Checklist Dated:16-Sep-2021 KEPSS NO......ecvereeeeerssasinnes Cash Book Date...................
essing Ref Amount Credit Bank Beneficiary Act Beneficiary Name Originators RefDebit Account Mode  Remitter Type
itral Bank of Kenya , —
397 399,518.00 09000 1000303425 ATTORNEY GENERAL DEPARTMENT OF JUST 00402 1000181435 TRFS  MINISTRY OF DEFENCE 59
399.518.00
399,518.00 Total No of Records 1
Entered by: Date: F2122-(E1492021)-30118
ied by: : Batch No:
' e ‘ 2469
‘oved By: Date:
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MINISTRY OF DEFENCE

28/04/202° 15:58:24
- Transaction Checklist Dated:22-Apr-2021 KEPSS NO......orvreeerereeanens Cash Book Date...................
Processing Ref Amount Credit Bank Beneficiary Act Beneficiary Name Originators RefDebit Account  Mode  Remitter 1
Central Bank of Kenya .
030574 4,000,000.00 09001 1000303425 (OFFICE OF THE ATTORNEY GENERAL)SOL 34782 1000181435 TRFS  MINISTRY OF DEFENCE
i 4.000,000.00
4,000,000.00 Total No of Records ) 1
Data Entered by: Date:
Batch No:
Verified by: Date: 79014 ’
Approved By: Date:




11:52:54 . MINISTRY. OF DEFENCE

27/04/202°

RECURRENT A/C PAYMENTS SCHEDULE Printed By: CHEBII ZAKAYO
Transaction Checklist Dated:01-Mar-2021 KERSS N0 cocres raonsssonspsopssesd Cash Book Date...................
Processing Ref Amount Credit Bank Beneficiary Act Beneficiary Name Originators RefDebit Accounl  Mode  Remitter
Central Bank of Kenya % :
023551 4,000,000.00 09001 1000303425 (OFFICE OF THE ATTORNEY GENERAL)SOL 27664 1000181435 TRFS MINISTRY OF DEFENCE

4.000.000.00
4,000,000.00 Total No of Records 1
Data Entered by: Date;
. : . - Batch No:

Verified by: Date: :

erifne Y ate 77230
Approved By: Date:
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12020 " 3:46:23PM o MINISTRY OF DEEE'NCE

:CURRENT A/C PAYMENTS SCHEDULE Printed By: MARGARET MUNYAKA
saction Checklist Dated:04-Jun-2020 KEPSS NO...oovriesersssssesssrsrss Cash Book Date.........c.c..... :
1ssing Ref Amount Credit Bank Beneficlary Act Beneficlary Name : Originators RefDebit Accounl Mode  Remitter Type
tral Bank of Kenya . .- ]
03 4,852,000.00 09001 1000303425 (OFFICE OF THE ATTORNEY GENERAL)SOL 41741 1000181435 TRFS ~ MINISTRY OF DEFENCE 59
4.852,000.00
4,852,000.00 Total No of Records - 1

Entered by: Date:

ied by: Date: Batch No:

oved By: Date:

3
i
.
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Service Gratuity of Kshs. 79,375/=. This was documented as per the attached copy of
Forces Form GPK6103 Flagged “H”.

However, out of humanitarian concerns owing to the gravity of the permanent injury,
the Pensions Assessment Board granted him a Pension in lieu of the Gratuity in
accordance with rule 35(4) of the then-applicable Armed Forces (Pensions and
Gratuities) (Officers and Servicemen) Regulations,1980. A fresh pension assessment
was done in which he was awarded a lump sum of Kshs. 59,531.25 and a monthly
pension of Kshs. 992.00. The amount previously paid as gratuity was recovered from
the pension lump sum and 19 monthly pension payments. This is evidenced by the
attached copy of Forces Form 129 Flagged “I”.

He was also awarded a disability pension of Kshs. 727.50 per month at the rate of 50%
of monthly pay as at the date of injury flagged “J"

Once the computation and assessment of pension is completed at the ministry, the
same is fransmitted to the director of pensions for settlement.

M

. ADEN BARE DUALE, EGH
INET SECRTERAY



4. Inthis regard, AG's opinion on the settlement was sought. The Ministry was advised that
pursuant to section 4(4) of the Limitation of Actions Act, interest on actions arising from
tort or contract are not payable six (6) years after they become due. The AG computed
interests from the date of judgment, 2nd March,2011, until the lapse of six years on 2nd
March,2017, to the tune of Kshs. 13,251,518.00 and advised MOD to pay. Owing to the
limited allocation in the Legal Dues vote, the Ministry settled the amount as advised by
the AG in four (4) instalments by 16th September,2021 as follows:

a. RTGS dated 04 Jun 20 : Kshs.4,852,000.00
b. RTGS dated 01 Mar 21 Kshs. 4,000,000.00
c. RTGS dated 22 Apr 21 Kshs. 4,000,000.00
d. RTGS dated 16 Sep 21 Kshs. 399,518.00

These payments are evidenced by attached copies of RTGS of dates as stated above
flagged ‘A" “B" “C" and ‘D’

5. However, the Ex-Service Member maintained the claim for full payment as decreed
by the court. He proceeded to file a Supplementary Affidavit maintaining that the
decree still exists and it is not up to MOD to decide the extent to which it will satisfy
the decree of court. The AG has subsequently advised the Ministry to settle the decree
in full based on accrued interests on special damages from the time of filing suit on
28t April, 1996 until 2~ March, 2011, when the first disbursement was first
calculated. The revised computation was based on judicial precedent upholding that
interest on special damages accrues from filing suit (not the date of judgment) until 6
years after the judgment as shown on Flag “E”.

6. In light of the AG's guidance, the Ministry has sought authorization from the AG to
settle to the balance amounting to Kshs.11,588,876.71/= vide letter MOD/11/31A
dated 28t February, 2024 (Copy attached) flagged “F".

7. MOD aims to expeditiously settle the outstanding decree amount upon receipt of the
requisite approvals from both the AG and National Treasury.

Q2. Payment of Group Personal Accident Cover, Service Gratuity and
Disability Pension

8.  When the Service Member suffered the injury, a claim was pursued under the Group
Personal Accident cover and he was paid Kshs. 73,000/- on 6" June, 1990. This was
documented in the copy of the attached letter flagged “G”

9.  To be eligible for Pension, it is prescribed that one must have served for 12 years.
Therefore, premised on his period in Service - 10 years 153 days, he was paid a
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MINISTRY OF EFENCE

SUBMISSION TO THE STANDING COMMITTEE ON NATIONAL SECURITY, DEFENCE &

FOREIGN RELATIONS OF THE SENATE ON A PETITION FOR NON-FULFILLMENT OF A

iRﬂ' ORDER AND A DECREE MADE IN 2011 AGAINST THE MINISTRY OF DEFENCE
THE ATTORNEY GENERAL AND THE NON-PAYMENT OF DISABILITY PENSION

| INTRODUCTION

1. The matter in question relates to a suit — NAIROBI HCC NO. 1051 OF 1996 ISAIAH
i O OCHANDA VS THE ATTORNEY GENERAL filed by the petitioner.

a.

e.

- af

112, The petitioner was an employee of the Kenya Army attached to 75 Artillery Air Defence
Unit. The petitioner was discharged from Service on 13t April, 1995 on medical
grounds after sustaining injuries during the All Africa Games 1987, where he
participated as a Judo Trainer. The matter went to full trial and judgement was

! delivered on 2nd March, 2011 in favour of the petitioner on the following terms:

The defendant to pay the plaintiff the balance of pension due and payable to
him;

The defendant is to pay the plaintiff the balance of medical expenses as of
1996 on the production of receipts;

The defendant to pay the plaintiff general damages in respect of pain, suffering
and loss of amenities in the sum of Kshs. 1,000,000,

The defendant to pay the plaintiff special damages in the sum of Kshs.
6,500,000 in respect of future medical expenses; and

The defendant to pay the plaintiff costs and interests.

Non-fulfilment of a Court Order and Decree

| 3. On 14t November,2011, the High Court issued a Certificate of Order against the
| Government for the total sum of Kshs. 22,916,824.34. MOD made several attempts
to pursue out of court settiement at Kshs. 12,000,000.00 which the claimant declined.



HE SENATE
RECEiviD

02 APR 2024
/
fi D'RECTOR COMMITTEE SERVICES
4] (DCAC)
L - —
MINISTRY OF DEFENCE
Telegrams: “DEFENCI”, Nairobi Defence 11eadquarters

Telephone Nairobi 2721100 Ulinzi House

Fax No: 254 -2 -725854 - P. O. Box 406?58

IEmail: ps@mod.go.ke NAIROBI, KENYA
~2CEIVED .

{

e
L2\

When replying pleasc quote: MOD |

Clerk of the Senate
Parliament Buildings
NAIROBI.

INVITATION TO A MEETING OF THE STANDING COMMITTEE ON
NATIONAL SECURITY, DEFENCE AND FOREIGN RELATIONS

Please refer to your letter Ref. No. SEN/DGA/NSDFR/CORR/C/2024/5(2)
dated 21st February, 2024 on the above subject matter.

Forwarded, plcase find a response to the Standing Committee on National
Security, Defence and Forcign Relations of the Senate on a Petition for Non-
Fulfillment of a Court Order and Dccrec made in 2011 against the Ministry
of Defence and the Attorney General and the Non Payment of Disability
Pension.

&y ..

T O e

B.O. ODEGI
FOR: PRINCIPAL SECRETARY ’/(’th\I \ |-

a¥ /uygnw
D Ho-Govewaor
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pute o |11

gra}uny to be paid to this Oﬂlr;f,’Scrv:cLumxan is Sh. . 7 7 3 7 (}0

AMOUNT IN WORDS: Shillings * /(Sex/uf qu.., ﬁ’ammﬂq/

ﬂr @Mﬁwpﬁ#ﬁe camly.

.."(.-_.]
I

l

(signature 0./ 0.//'“"‘ nj Arch
. iFarces Pay Office)’

Lo
0IC
Mil
The

1“ :

PART 1V (for completion by Record Olfice)

| of th

at el LTy V92 e 2 O (A ‘

|
‘ DOD/NE/56411 ;

Ref.:l.
Accounts Division,
tari Pensions Office,
Treasury, P.O. Box 30007, Nairobi. '.“'
1 rewnh (in triplicate) details of gratuity to be ziwm'ded to
| 3r/Sen'|ccman described in Part 1. f ) :
ecover Government Liability amounting to Ksh....s .Y... oy SRR . Lalat

ill you please complete Part V below and return one copy
form to me for record purposes.

‘O@Wjaﬁge)j B

Al'+l' ¢ (for completion by Military Pensions Office)

Ref.:
rmed Forces Pay and Records Office,
,0.|Box 4024, Nuirobi.
A payment of Sh. ... o has been made to this Ofticer/Serviceman - {
Chj;\cho. e e AAECE e . v !

p

) plscha;ge is mclnglhl
pension but who (a) has complctedm[ least 3 years Short S_r icg . qrq nissiqie 7. yearsss
llat Commission) or 12 yeurs (Serviceman) xcukonuble“se ] !
eason other than misconduct or inefficiency within his own ontrolor (lv) is invalided;
charged on reduction of establishment or For any reason his services are no longer rcmnred

4
|

| I PR 103 —0m—-7/54
|



o s s St u.m.u..--_umususyo-rHEB{xANKs , [ y

See over - for conditions,

T TS TR IR AL s TS un . emT

. N “\f"/
PART ) (for completion by Record Olfice in qumlupiuuu,\\ pi— -~\ D(?)

1. Purticulars of Officer/Serviceman

56411 Yo
Number ... . e RBOR o GNR SESS—— 3’
ISAIAH ODUOR OCHANDA :
Tribe ...-Y0 ... Chier.. CYPRIANO NJOBANDO
District SOUTHNYANZA . Sub-€xx LLOC.. KAWERE.....
Location .. KANYAMKAGO e Headmian o e B
village YRIRL | Registrution No. ...8369024-6369213/69
Bank KENYA COMMERCIAL BANK Present Address DISTRICT COMMISSIONER
SARE AWENDO BRANCH ~  SOUTH NYANZA DISTRICT
'P.O. BOX 54 MIGORI P.O. BOX 1 HOMABAY
AlG NG ToNBE 1890 ,
2. Details of dischurge
13 - 4 - 95
ieime. MEDICAL GROUNDS Date R .19
AF(PENSIONS AND GRATUITIES) REGS '
PARA-35 (4}~ -
3. Details of reckonable service
12-11-84 TO 13-4-95 _ T""_"s Bays
(@) on current engagement ... :
10 153
(b) on previous engagement for which no gratuity |
. has been paid or, if paid, has been refunded.......... :
4 (¢) TOTAL service to reckon for gratiily. . s 10 153 .-

Certified correct.

Date ISK May oy 1998, Q__§2 Q.LN*'* M

(Signature of Record Officer appointed by

O1C Armed Forces Rewrd Office)

\ tly ""-q' '
a; . PART 1N (for completioa by Record Oflice) }

I

hﬁ;«yjﬁwﬂlc Armed Forces Pay and Accounts Olhcc (+ copies) ,
st L1 The asbove-mentioned Oslicer/Serviceman is entitled (0 a_se vu.c uml:lul R SR AT St Y
W* Please calculate the gratuity to be paid and enter i gﬁlﬂmﬂ}‘i L

3, Three cepies of this form should be returned

Date {C0 May 1295

covy retained.

_\. -



TSAIAN uoﬁfﬂrﬂrﬁ%ﬂmm 6369024-6369213/69. THRD' The |

/Address : ‘ .
. | 120/50 | 1lavoice Ay
e [ W» } Nee Sh, poy

-+

t-.“ of Dimability penaidn for the period
30-6-95 due to the lhaqn named GRshs, 721 -50 p.m,
qu terly) .

15 B
‘ -i e e b ‘-—----—»-l~—
wh‘a?hnUInnd eight hundred ninat!; "m'l'o,.:; s;;, ! _ | 56
eSS e e e SR ‘ -
o || ExAMENATION o e
23’/6/95’ N Ni e

'_ '.s_:.z 01 7ER CERTIFICATE

Dmkmdmfm
diture plus commitraents Sh
f AUTHOREAHON
E 20 camessmrracres | 3 CETHTY that the aie/pr chatged am'dmg ‘
‘ “ to 'wdsuonlconmct, and msoségm
Y —Vch, _ ‘ sperdin ntyand
‘ ‘ ) £8h. : . ’ 1 '_". o€ ' m
&' e | L —2 P b | ‘
| ) : : E Accamfg Oﬁ;mrlmm——
| Sigauture, T 250 ) i
- - __dcountany lie VBC .Q‘ﬂ_f‘——__-_?_&aj J
1 l Hoad, 1 Sub-Head - |tem
'EF8 Militaery Plnsi{m Hnnyn War Pensions
R ) e Y om s
] LE ' l " CasgBoog . Avoone |
. g, Vb, | :
» Awevoat N, i } .:tr;uu 5 ouahetNJ Date | Sh. Lets
oy -955-100-523-b % % : |l 1891 lsﬂ




INTER OFFICE MEMO

TO: DHQ Legal FROM: SOI Recs
EXTN: 5812
DATE: O Y May 16 REF: DHQ/NE/56411

SUBJECT: TERMINAL/DISABILITY PENSION
56411 EX — BDR ISAIAH ODUOR OCHANDA

Ref: Your IOM MOD/383/293/LEGAL dated 29 Apr 16.

3 The above named Ex — Service member who was discharged from the service on
medical grounds on 13 April 1995 after serving for 10 years 153 days was paid gratuity
of Kshs 79,375.00 (Seventy Nine Thousand Three Hundred Seventy Five Only) and he is
on quarterly payment for disability pension of Kshs 1,891.50 (One Thousand Eight
Hundred Ninety One Cenits Fifty). The Ex — Service Member also gets reimbursement
from pension department for any medical expenses he incurs in line with his disability.

2 Attached herewith please find his personal file, FF 15A and copies of FO 20
(Revised) forwarded for your perusal.

B Please acknowledge receipt.

J K KOSEN
Lt Col
SO1 Recs
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ASSESSMENT OF PENSION—-OFFICERS/ OTHER RANKS

Moatists o

See over for conditions. o= ‘ Al* fiivdeinsics - i T g
PART I (for completion by Record Office in qmntuplicat.\;) C -i T T R N
€N L s
1. Parmculars.of OMrImv;?mgnmsﬂ\!E.ﬁwl 55‘?‘"“ M i /ﬁ&‘ﬂ-’? T .fL.L Wi 1 ,[, ",
'."\’Nu\rnbe.fi.;.-:i....u,..' ........... ..-.m-.-'--.'.a.m..'-Rank- ‘-:\\-‘u‘..-.t:. ,'.I'. .l}u\tuki..« 1'-;.‘5- 380t X

TS A Isma ommn.ocwr\m w0

Name ......-i‘:" ........... Li;b .......... o “ - ““._“-t D‘\-‘-ﬂ"“ \““ 1‘- “h" _::
Tl'lbe ..................... 1.0”;3 . ;ﬁy}i{.:’ ........ YY) XEp niom ol ..\I'l
.y 48 . ' i * i :
Dlstnct .................................... poocenes - "'."m"""‘f"\""“":'.‘ ......
. . KJ‘NYN\RKN'O : f
LOCAtIOTE +.covvivivnnecrsssnasnssnnnsncsscaieniineas, FICAUMAIL «ovvviinusnainsrisinsassssansesssnsstssasscss
easmmassmaxep

Village ...... ROSRR, .....c.NU— v Registration NO, 150 ieeeeieinssisnensnsansnnes
Bank WW'CWHW T'LBNK ............... Pment Addm 0o by e ronnh - AR
- BOUTH: WARZA’:-DIM'RIOT

............................... P

---------------------------------------------

PO RPOX B4 MTGORL
- e g PO PO POX. 4. FOMARCY... ...
*/6 NOL17104 1530 LIRS I ARG - T
) : R 1 TR ;-;)"c:"."'iii'{?;-
2. Details of discharge L ARG ,“ ,q Finslipt:
Cause ..FENTC. T BROTNDS ..., Yae
rp( PENSRIONS NP GR!TUYTTRSIR™GS : _ |
P IR L o e T T B T CA s T

Pri 85 (4) “ , “Years _ Days
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(¢) Total service to reckon for pension ... ‘
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uity to be paid to this Otﬁ,ccrl,’Sc'r;'vimmn is Sh. ? ? 3 ? S
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PART JV (for completion by Record Qlfice)

A
tar

Traasury, P.0O. Box 30007, Nairobi.

ill

- off this form to me for record purposes.
; ‘

§counts Division,

rewith (in triplicate) details of gratuity to be awarded to
Hcer/Serviceman described in Part L.

:

ecover Government Liability amounting to Ksh..

l .
e | DOD/NE/SSE1T

Pensions Office,

N [~

tou please complete Part V below and return one copy

| (o@&b@"bﬁé&ﬁ

-—

1
]

A payment of Sh. oo
Ch%qucho.

p

ason other than misconduct or inefficiency within his own

T v (for completion by Military Pensions Office)

Ref.:

ed forces Pay and Records Office,
\ .
4 Bojk 4024, Nuirobi.

.has been made to this Ofticer/Serviceman - -

Taxd

~ This form M|| be completed for an Oﬁ\LcrISuvmnwu w,h on- p ch

CH L e

sion but who (a) has completed jat least 3 years Shqrt Servicg .ot

Commission) or 12 years (Serviceman) mn.l\om\bldl

ontrol=or (M) is mvnhdud,-
arged on reduction of establishment or For any reason his services ure no longer required.
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See over -for conditions, : ; ,»\ / ~ \

PART 1 (for complztion by Record Olfice in quiu(uplicu\t\e,\\ 1/ —~- ..._:_\\ ”ff
1. Particulars of Officer/Serviceman . '\'\ ‘
56411 GNR Co
Number ... s o vemimrinss R b iromnporsor o s 3’ .................
ISAIAH 'ODUOR OCHANDA
Tribe .. LUO o ... Chizr . CYPRIANO NJOBANDO . .
District SOUTHNYANZA o Sub-&nya LOC.. KAWERE.....
Location . KANYAMKAGO Headmian oo e e s i
Village URIRI Registration No. ..6369024-6369213/69
KENYA COMMERCIAL BANK . . DISTRICT COMMISSIONER
Bank Present Address... . e
SARE AWENDO BRANCH ... S0UTH NYANZA DISTRICT
: P.0. BOX 54 MIGORI P.O. BOX 1 HOMABAY
alh ik dekie iBEe | W rmmmsmeree ' ...........................................
2. Details of dischurge i
13 - 4 - 95
Cause. MEDICAL GROUNDS DAL e o .19
AF(PENSIONS AND GRATUITIES) REGS
N B S e
3. Details of reckonable service
12-11-84 TO 13-4-95 = o Days
(a) on current engagement SO PV
10 153
(b) on previous engagement for which no gratuity |
\ has been paid or, if paid, has been refunded.... . -
| (c) TOTAL service to reckon fOr gratuily. . e 10 153
Certified correct.
.y
Date lS ...May iy 1998 e NI S e e
(Q:gnmm e nj Record Officer appalnled by
0IC Armed Forces Rer.ord Office)
I
. PART Il (for completion by Record Oftice) 1
) ..QIC Armed Forces Pay and Accounts Olhcc, (F copies) ! i P
.1, The above-mentioned O:licer/Serviceman is entitled 10 a_s vu.c umtmt o p :;,_if,- ok
Mi? Please calculate the gratuity to be paid and’ enter '&H"ﬂf%mi wlﬁwm

3, Three copies of this form should be returned

Date /Cﬂ May 1295

covy retiined.

)
Arined l-‘m'cu"(:..s:'."\’ecv;'"}”?j;-.‘¢ ey -/ \

e



vigw of the above, kindly review the outstanding decretal sum payable to the
i and issue authority to settle the matter at Kshs. 11,588,876.71.

AL SECRETARY







ANNEX 3

Submissions by the Attorney General




27 MAR 2024
CLERK'S OFFICE

.M. Nyegenye, CBS
of the Senate

s Chambers

iament Buildings

lOBI

\
E: INVIT':\’{ION TO A MEETING OF THE
NATIONAL SECURITY, DEFENCE AND FOREIGN RELATIONS.

EE ON

Je write with .« reference .. to your;: letter referenced
SEN/ DOA/NSDFR/CORR/C/2024/5(2) dated the 12" March 2024 which seeks our

itten submissions concerning a Petition presented to: the Standing Committee on

atianal Security, Defence and Foreign Relations pertaining alleged non-fulfilment of
a Court Order and Decree agalnst the Mmtstry of Defence and the Attorney-General.

;\:t: note that on the /4% February. 2024 the Plamtlf‘f Isaiah Oduor Ochanda
s

Defence to settle the decretal amount awarded by:the Court

The Petitioner also seeks fhat the Senate helps h:m get dzsabllity pension outstanding
from 1996 to date. . ,

Brief Facts.

1.| The Petitioner herein is-paraplegic. In 1984, -he was employed by the Kenya
Army as a soldier attached to the 75 Artillery Battalion. In 1987, he was
‘ granted permission to train the Kenya Wrestling Team which was to participate
J in the All-African Games in Nairobl.

| 2., On the 20" May 1987, while training the said team, he fell down and
| sustained severe neck injuries. He was rushed to the Forces Memorial Hospital,
Nairobi for treatment. It transpired that he had a dislocation in his spinal cord.
He was to remain in the said hospital for 2 years. He was also taken to the
Spinal Injury Hospital, Nairobi for further medical attention. He never
recovered. He lost the ability to use his lower limbs.

SHERIA HOUSE, HARAMBEE AVENUE
P.O. Box40112-00100, NAIROBI, KENYA. TEL: +254 20 2227461/2251355/07119445555/0732529995
E-MAIL: info.statelawoffice@kenya.go.ke WEBSITE: www.atiomey-general.go ke
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d'O-OlER.ATlVE BANK HOUSE, HAILLE SELLASIE AVENUEP.O. Box 56057-00200, Nairobi-Kenya TEL: Nairobi 2224029/ 2240337
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10.

. It was the Petitioner's contention that an expert at the said Spinal Injury

Hospital, Prof. Atinga recommended that he should be taken for specialized
treatment in the United Kingdom. He asserted that the failure by the
Department of Defence (DOD) to act as per Professor Atinga's
recommendation was a breach of the duty of care owed to him by the
Department of Defence (DOD).

In light of the foregoing, the Petitioner sued DOD claiming damages for breach
of duty of care, medical expenses, discharge and Medical Assessment Board
benefits. We filed a Statement of Defence dated the 7" October 1997 denying
liability.

. The suit was heard and Justice K. Rawal delivered her judgment on the 2

March 2013 in favour of the Petitioner, finding that although DOD was not
negligent, it had breached the duty of care it owed to the Petitioner. The
learned Judge therefore entered judgment in his favour whereby DOD was
ordered to- y

]
a) Pay the Plaintiff his penslon dues.

b) Pay the Plaintiff ‘the balance of med:cal expenses as at 1996 on
producﬂon of recelpts .,r r‘r . | L\ 4{\(

¢) Pay the Plamtlff general damages in respect of pain suffering and loss
of amenities being Kshs. 1,000.000.00

d) Pay the Plaintiff special damages in the sum of Kshs. 6,500,000.00
being future medical expenses.

e) Pay the Plaintiff costs of the suit plus interests." (Annexed hereto please
find a copy of tl;e jm@ment datea’ .?'d Matrh 2011 marked as Annexure
l). :

Aggrieved by the said judgfnent.. DOD insfr:ucted us to appeal which we did
vide NAIROBI C.A. 330 of 2017.

The appeal has not been set down for hearing.

. In an effort to enforce the said judgment, the Petitioner, vide NAIROBI HC.JR.

229 of 2013, applied for an order of mandamus to compel the payment of the
decretal sum. It was granted on the 21* November 2012 by Justice W.K. Korir.

. On the 8™ December 2014 the Petitioner wrote to the Attorney-General

seeking his assistance to have the decretal sum paid. The Attorney-General vide
his letter dated the 10" December 2014 informed DOD of this development
(Annexed hereto please find copies of the letters dated 8/12/2014 &
10/12/2014 marked as Annexure 2(a) & (b).

On the 4™ February 2015 DOD instructed us to pursue an out of Court
settlement. On the 30™ April 2015, a meeting was held between our Office,



1

12.

113}

14

15

16,

117,

the Petitioner and his advocate and a representative of DOD. After discussions,

DOD offered to settle the decretal sum at Kshs. 12,000,000/= and the same

was communicated with the Petitioner. fAnnexed hereto please find copies of
the letters dated 4" February 2015, 6" May 2015& 12" May 2015 marked as
Annexure 3(a), (b)&(c))

On 25*% May 2015, the Plaintiff wrote to us rejecting the offer and gave a sum
of Kshs. 21,916,828.34/= which DOD rejected thereby collapsing the
negotiations. (Annexed hereto please find a copy of the letter dated 25" May
2015 marked as Annexure 4)

As per our mandate vide a letter dated the 8" November 2019 we advised
DOD to settle the claim in the sum of Kshs. 13,251,518.00/= computed for six
years as per Section 4(4) of the Limitation of Actions Act as indicated
hereinunder:

General Damages ) 1,000,000.00
I~terest on genéral damages....1, 000,000*12/100*6 1720,000.00
Special damages © 6,500,000.00
Interest on speclal damages .6 500, 000*12/100*6 4,680,000.00
Taxed costs 'Y W g\ 351,518.00
TOTAL ! V. NARY, . 13,251,518.00

Mnnexed hemto plea;e ffnd a copy of our /errer dated the &*
November 2019, and marked &s Annexure 5) e
We confirm “that so far DOD has remitted-Kshs. 12, 852 ,000/= vide two
instalments being Kshs. 4,852 000/= }emltted vide RTGS dated 4™ June 2020
and Kshs. 8,000 000/=-remnked vide RTGS[dated 1 March 2021.

{1 / ,, )--"m e “ )

The sum of Kshs! \12 852 00:;— was forwarded to’ the “Plaintiff on the 24t
March 2022. meexed hemfo plea.fe.ﬂnala copy of the payment voucher
marked as Annexweé) Y %

Current Status and Way Forward

Vide a letter dated the 11" October 2023 DOD sought our guidance on the
accrual of interest on the special damages as awarded by the Court on 2™
March 2011. (Annexed hereto please find a copy of the letter dated the 1F"
October 2023 marked as Annexure 7)

On 13" December 2023, we advised DOD that the interest in the award of
special damages (Kshs. 6,500,000/=) ought to have been from the date of
filing suit i.e. (28" April 1996 to 2" March 2017) subject to Section 4(4) of the
Limitation of Actions Act and as such the Plaintiff was still owed interest in
special damages from 28" April 1996 up to 2" March 2011 being the date the
calculations as per the letter of 8" November 2019 stated.

The amounts payable inclusive of interest on the special damages was Kshs.
11,988,394.71/= as particularized herein under:



¢ General Damages Kshs. 1.000,000.00

e Interest @12%WEF 02.03.2011 Kshs. 720,000.00
1.000.000"12/10076
+ Special Damages Kshs 6.500.000.00

o Interest@12%WEF 28.04,1996 To 01.03.2011  Kshs. 16,268.876.71
6,500.000 *12/100%7,613/365

o COSTS Kshs. 351.518.00
Total Decretal Amount Kshs. 24,840,394.71
Less Amount Pald (12,852,000.00)
Balance Kshs, 11,988,394.71

Pursuant to our advice vide the letter dated 13" December 2023. we have
received a letter dated 28" February 2024 advising that DQOD intends to settle
the balance of the decretal sum being Kshs. 11,588,876.71 via instalments of Kshs.
2.000.000.00 bi-annually until payment in full. (Annexed hereto please find
coples of the letters dated 13" December 2023 and 28" February 2024 marked
as Annexure 8 and 9, respectively.)

in 2017. the Attorney-General gazetted counsel in the Ministry of Defence as
Special State Counsel who thus took over the conductof all the files where DOD
was a party including this matter. A notice of change of advocates dated 11"
December 2020 was served upon us on the 16* December 2020. (Annexed
hereto please find a copy of the Notice of Change of Advocates dated I
December 2020 marked as Annexure 10)

20.For further clarifications on the settlement of this matter, the Chief of Legal

Affairs in the Ministry of Defence ought to be contacted.

!

/S

H .’J.B.N. Muturi, EGH
ATTORNEY GENERAL

e

Ccfapy to: Hon. Shadrack J. Mose

SOLICITOR GENERAL



ISAIAH DDUOR OCHANDA

REPUBLIC OF KENYA

IN THE HIGH COURT OF KENYA AT NAIROBI

CIVIL CASE NO. 1051 OF 1996

.......................................................................... PLAINTIFF

TIPRNEY GENERAL oo ermsssssenemni e S SDEFENDANT

JUDGMENT

LT

The Pl?intiff was, at the materig{,timé of this matter, employed as a soldier

S

LR

attachéd b 75 Artillery Battalion, Air Defence Unit

-.a"d "2 Wt he
r th‘gi,further Amended Plaint of 5 November, 2010, on 20™ May,
o

/

is ciation 'o_f the spinal cord. As a result of the said injury, he became a

.rl | ':l>‘- )
le&-R,laihtfff was treated at the Force Memorial Hospital and National
Rl hpd

al.

}j]aihtiff averred that he was recommended specialized treatment in

ingdom, but the Department of Defence turned down the request,




=@

The Plaintif's services werp discharged on medica| §rourcs with effe

from 13" April, 1955 and he was given the Discharge Certificate.

Itis averred that despite completing necessary clearance document, he was

not paid his lawful dues and that he has suffered loss and damages as a resylt of

the said negligence.
He thus seeks prayers for:

(1) Cost of medical expenses incurtéd_,_

(2) Costs of future medr‘c»az_l expéb;e. |

(3) General damages
(4) Special damages_
(5) Damggés' for breach of dutyofcare

(6) Duscgarge and Med:cal Assessment Board benefits,

(7) Costs and'mterest of the suit.
Thebéfen.dant:ﬁled its Defence dated 7 October, 1997.

In paragraph 4, thereof, it is averred that the Defendant, the Department of

Defence, owes reasonable duty of ¢are towards the Plaintiff but denies that jt has

breached the said duty.

e

18Ce
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The Piaintiif jcined issues in Reply of Defence
The parties filed Agreed issues, which are:-

(a) Was the Defendant in breach of the duty of care it owed the Plaintiff?
(b)is the Plaintiff entitled to medical expenses incurred, damages for
breach of duty of care, discharge and Medical Assessment Board
benefits from the Defendant?

c) Was the Plaintiff accorded proper medical treatment by the
Defendant?

(d) Is the suit frivolous, vexatiou;dhd.an abuse of the due process of the

court?

@) Is the Plaintiff ent{t{éd to the proyers set.out in the Plaint?

What order as to cofig-.should be made?

suit' was substantially heard by Hon. Kubo J. who has since retired and

1w,

henc lﬂl lz'e‘d;gp fhe;tﬁ;ééata,tathé"'fague end when the first defence witness was

not permitted to adduce evidence on hearsay as well as on the documents not

before tht\aj'&pgrjt. The learned Defence Counsel bowed out thereafter, by not '\\

— —

giving }my further evidence.

-

m'lis court took over the matter after directions to file written submissions
i .

‘

had alréea‘dy been given. | have thus been denied the opportunity to observe the

demeanour of the witnesses.
I

() Is the Defendant liable? - ~
;

'




®
&

EVIDENCE:

The Plaintifi's own evidence, in oriet, is as under: -

He was forwarded (sic) by the Department of Defence, to train Kenya team

for Wrestling for All African Games. On 20" May, 1987, he fell down while
training the team and found himself at Forces Memorial Hospital, Nairobi. He was
in the Hospital for treatment for spinal injuries. He relied on “Doc’umlgnt 6" in his
bundle to support his claim that he was adv‘i\sed:'-to-seek further medical treatment

= physiotherapy in Great Britain.

It may be opportune to take note of the said.document which is dated 25"

T :

November, 92 addressed.to the Plair{tiff b‘v_lt\__fllajd'r M. M. Muyodi.

The first bg_ragré#h the?é‘qf starts with:-

ol Supdl 2y
e

A"Referencetoyot:rrequest to be granted permission of authority to

;'tTI;iSE funds lié.rsee;: further treatment abroad....”

In ti\e s‘ameyletier, the Plaintiff was asked to furnish the name of Doctor
who advised him on indication of possibility and availability of further treatment
and the hospital that was to carry out further treatment so that the Military

Doctor and his Doctor could officially contact the hospital authority abroad for

estimates etc.




' do not have any evidence whether the aforesaid queries were answered

by the Plaintiff.

The Plaintiff did not resume duties as he was disabled and in 1995, he

. received discharge instructions from which, according to him, was not forwarded

f

o

rmally to him.

The Plaintiff produced Document 1 in his bundle. ft Lﬁ(dated‘}anuary, 1995

without specifying the date thereof. (P Exhibit 1),

As per the said letter from Cabtain K.-‘Kuria of his.Battélion, he was entitled

to 12 days privilege leave from 1% February, 1395, 60 days terminal leave from

February, 1395 and ratlon allowance far 72 days. His last pay was to be paid

"W
5

c;n 13" April, 1995 He was further erm‘tled for gratuity, which the Plaintiff has

agreed Pe was later pald He was 'Supposed to be paid his dues after receiving

clea certsf‘cate As. per hus evidence, he was not entitled to pension as he
.,i
n

had not completed 12 years of service. According to him, the Attorney General

| 5
de#ides on discharge on medical grounds on behalf of Military Council. There is

stantiation to this averrements.

o

No su

4
[

The retirement age of employeés of Arm Forces is 55 years. He

enumerated his medical expenses:-







He |s

memao
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adi

presen

any-m¢
rlon
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tha

call any

R

‘als«

sed

ed

tated thst he fell cown during training 'when he went to suppor: a

f the team. He agreed there were about 20 members of the team

t could not say wnether anycne saw how he felt. w.

8l gecord as they were taken away from him. The plaintiff also did not

e present at the time of his fall as his witness.

soistated that he did not know whether what was stipulated in the
Istructions (P Exhibit 1) set out his entitlement and that how much the
bn would be when one is disché?éed_under medical grounds and only

t he should have been given a letter from Medical Board determining

' LLoking at his condition.

D aF;eed:that in the bundle of r:eceipts the payment of shs.500/= to

——— bt (o~ Y E e

st"‘fis.'._shg_\n'(n, Then he went back to his original evidence of

wit

b

hout 'éfitplaining the aforesaid payment.

ond wi_fg;ess for the plaintiff was Dr. Joseph Chege Mwangi. He is
as é;'surgeon specialized in orthopedics. He examined the Plaintiff

report dated 28" February, 15996.

fied that after examination, he confirmed that the Plaintiff suffered

cord damage and his neck was stabilized at the level of injury with

7




fusion of £3 - C4. He describod his medicsl condition 35 tetraplegic sr¢ explaired
in his repert the difference between tetraplegia and Paraplegia. In the case of

paraplegia only lower Jlimb are involved in terms of moter function. But in this

Case, the upper limp alsc is involved. Weakness of lower limps has put the

performed by upper limbs difficult or out rightly impossible. The risk of pressure

&, sore and urinary tract complication is always there according to his report.

In short, the Plaintiff needs conét’éi‘i’i'care of home nursing and require

reguiar medical checkup.

He also opined that his disability is 100% and did not expect any

improvement in.terms of motor finction aﬁé’isensory function.

He also op?’ﬁgg during cross examination that, if g patient in spinal injury
gses does not 're'cpver:ﬂ_in 24 hours, he is unlikely to recover thereafter. He

agreed héw_as given ébod treatment at Armed Forces Memorial Hospital.

-

PW3 is the wife of Plaintiff and confirmed the medical expenses which were
and are incurred on the Plaintiff. What'she added was the three times session
with physiotherapist, gloves for Kshs.60 & 80, an'tiseptic (Detol) shs.400/= per
week, once a month visit to a doctor for manual evacuation of his stool costing

[ 8
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Howe*yer,

statin

5.2,5C0/= to Kshs

stantiate these cla

She also stated

995, they are not

urther stated tha

After the close of
the pl_a_i_@}t:vihlch

damages stating:-

ragraph 1 (a) as

considering the

Cify the details of source of

had not received the payment.

This is the evidence before the cobft,

-3,000/=. She earns Ksk<.:

€.C0C/= per montn. She did rot

her income. Ng documents were produced to

ims.

that despite the direction oi the Tribunal Board (sic) made

reimbursed the medical expenses tabulated at Kshs.723/=.
t although some receipts are stamped to have been paid,

She stated that pension as well as the

ical expense of Kshs.723/= have not been paid.

the evidence, thé’Plaint’fff filed an application to further

was graﬁfédgz;, The amendment included particulars of

‘f’lés will be adduced at the hearing hereof s the injury in issue, is of

y}iafpying na:&re.”

amended curiously describes the Plaintiff as an adult

sound mind ngﬁf_!g_[gc,gai:kin_ua\ir@_ﬁ'_obviousfy the description

hat he is working for gai.n would negate his claim made in the plaint.

spirit of overriding objectives as stipulated in Sec. 1A



e

.

and inherent power of the Court granted under Sec. 3A of Civil Procedure Act. |
am not taking saic description as fatal to his case because the pleadings from

coth sides do not aliude to such averment as true.

Both counsel filed written submissions. The Defendant havirg filed prior to
the order of amendment of the Plaintiff was made, obviously, the issue raised
therein as to the absence of particulars of special damages has been overtaken by
events. | would follow the prior Ruling made on. 13" June, 2006 in this matter and

do find that the issue so raised is not com’pgrent and thus it is rejected.

On careful perusal of the pleadings,?it emerges that the Plaintiff's claims are
both on tortuous and contractual liability,_} The merger, at many points, of both

el

i

claims makes this sujt.a distinct 6rie,;_ -

'
v

130

! shall,_pegi'n wftﬁ'f'-th_e contractual liability which is mainly averred in
paragrafg)h 10 of the Plaint.
It is"t:o_n;eded‘by the Plaintiff in his testimony that he has been paid

gratuity.

On the issue of his claim for pension he has relied on a document bearing

Ref. DOD/E77/56411/RECS. It refers to regulation 10 of the AF (Service pension

10




ratuities) Regulations, 1980 concerning the commutation of pension. The

pcument dated 19 November, 1996 shows that on o November, 21996
ntiff has accepted that the provisions of the said Regulation 10 has been

€ and he chose tc commute 25% of his pension with 3 handwritten note

that|he \was never interviewed by any officer from DOD. The Plaintiff has not
given any further evidence on the said document except by stating that he has

@ oo en paid his pension. | do not have any evidence.in confirmation or deniaf’7
. _-—'_——-" —— »

thereof. Thus, | would take his undisputtéjd: evidence as true.

Obviously, if he has not _been pal’&.h@ pé'nsion due, his legal rights under the

employment contract are violated.

Thus | orderithat the Defendant shall forthwith pay all his dues on pension.

he §.eFo_nd‘i:s;ye of his-due is based on the finding of Board consisting of Lt.

Col.|(Rtd) |LT Ukara, Dr.'PS Achoda, Maj (Rtd) M H Madoka and JR Kyule. The

Board irétte:d that:-

r. Ominde and Major Onyango assist ex-soldier to receive his
ormal pension, disability pension and hardship allowance. His
Le cal bills paid to private doctors should be refunded by

bmission of receipts to the Pension Department. The Tribunal

11




noted with regret that it has token the Department so long to pay

the desperate ex-soldier his dues”
The above minutes of the appeal before the Board and its decision ar=

undated, except the date of receipt of the Appeal which is 28" February, 1996

Again this court cannot do better than to reiterate the said decision of the

Board by way of the order of the court directing the Defendant to calculate the

dues based on the said decision and pay forthot settled as yet. '7
The Plaintiff has produced the receipts (P Exhibit 20). Some of ther are

shown to have been paid by affixing thé's_t_amp. There are some receipts which

sho&WWt the name of the'P_Iaintiff. It shall be difficult for this

"\.
'\\

court, without spec:flc ewdence to make an"appropnate crder except that of the

-,-'-\_ 'v-\»',
e : R

-

physuotherapnst Moreover the raceupts are only upto the year 1996. There is
nothing to show that the claimed sums as per the testimony are actually being
paid or incurred including 'that of the caretaker. Moreover, the said claim is in

realm of tortuous- iability and | shall revisit the same in the later part of the

judgment. §

| also note that there was evidence to the effect that the monthly sum of

N 3 i 0 ) pect of hi >dical
Kgﬁs_ﬂ was supposed to t_).e paid by the DOD_in respect o his_medica

12




chat

be p

ver, || would have to take the sum as undisputed and would take as such.
This\payment is as per the agreement of his employment and that sum since his

cischarge, if not paid, has to-be paid by the Defendant and { do find so. i direct

——— e ———

he defendant calculates the Plaintiff’s due under this heading and the same

d aﬁ‘ter that exercise.

Coming to the tortuous liability, the Plaintiff has averred that while in

course of lhis duties, he suffered serious neck injuries amounting to total paralysis.

injury.

emplo‘,«

has con

| have already observed hereinbefore that the Plaintiff did not produce any
of the advice for specialized treatment abroad. PW2 who was called as

expert. by the Plaintiff tesgiﬁed'ithat if within 24 hours of this kind of

patierit;does not improve, there is no hope for any cure and that he
T ‘F:L{, vy

bod treatment at Armed Forces Memorial Hospital.

"Pjaiintiff has also testified the circumstances under which he sustained

r.

' He was sent or loaned to Kenya Team Committee to train Kenyan
|

| A

wrestling team for All African Games. To this extent the special relationship of an
3

r dnd employee is established. That could be the reason the Defendant

Teded reasonable duty of care. Although | do note that the Plaintiff could

13

s. 1The Plaintiff has not showa_me any document to support that claim.




nave fell short in rospec: of the proof of negligence on the pars of the Defandan:

as per the facts of his case. Be that as it may, | am bound by the pleading filed cy

-
T L
N

the Plaintiff as well as total absence of any evidence from the Defardant
__——-"—_____—'k———\_—,

Plaintiff has an obvious advantage and his claim of Duty of Care is thus allowed s

corceced by the Defendant.

The Defendant ha{@r:;m\mmﬂ)jﬁy by treating the Plaintiff in its
\-?\_______,/’

Hospital and taken up the responsibility of his medical éxpenses upto and after his

discharge from the hospital.

Thereafter as per the Regulation  of the Arm Forces, his services were
discharged and the Plaintiff accepted the gratuity and signed the pension
commutation form as cabftulated hgrggnbgfore. I have also given my orders on

the payment du.'e:and payable by the Defendant as claimed by the Plaintiff so for

his employment'dues dre concerned,

o

EREY

The Pla_intiff héS: in the submissions claimed following damages:-

(a) General damages for pain, suffering and loss of amenities in the sum of

Kshs.5,000,000/= and loss of future income shs.969,600/=

.
f

(b) Special damages,

14
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i

Medical expense [Ipast] Kshs 2,863,728/= at tre

Kshs.26,516/=p.m.
Future medical expenses for 15 vyears from the year 1996 -

Kshs.4,772,880/=

In my considered opinion, the Plaintiff, on accepting the payments of gratuity

and *ns on, opted to choose the settlement of his claim as per contractual

obligation

now ask f

tantamou

reject

sl Q%\ "N

and rights of the employer and employee. Gnce_éo chosen, he cannot
-

r compensation under any other manner - It shall

legal or otherwise.

t to unreasonable enrichment and/or double compensation and | thus

he ¢laim under that heading.

reitggate that ‘the court’s hands are tied due to the pleadings of the

and absence of any evsdence from the side of the Defendant but as per

LT T

‘l.

the ev ence réd'.tgy the.PIaintifﬁhe has failed to prove any negligence on the part

fdndant and hence the breach of duty of care.

e Defendant has conceded to the duty of reasonable care, what is the

care has to be determined from the circumstances of the case.

.

tt'ii.s tase, the defendant having conceded a notional duty of care the

qLestion whether the damage was forceable, whether there is a

15
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duty would be fair, just and reasonable.

I would, from the facts of the case, note that having accepted to give iro

Plaintiff medical care, the Defendant shall be deemed to assume tre

responsibility for his medical care, and | do find so. | may not dwell on forseability

and relationship between the parties which factors followed by the acts of the

defendant.

As per the evidence led by the Plaintiff and supported by the Medical
expert (PW2), one cannot ignore the fact that the Plaintiff shall need the medical
assistance permanently. However, the costs thereof has to be shown and proved

also by the Plaintiff. . As indicated earlier, thé Plaintiff has produced some receipts

only upto 1996 and some of them have been shown to have been paid.

@ Thereafter no f'u'rth_er proof is given by the Plaintiff.

Moreover, the ‘trial commenced in 2005 and the Plaintiff has failed to

produce any supporting evidence of further medical expense, house-care

expenses etc. Itis trite law that the special damages-hastube proved strictly.
-~ T

The court, however, under these circumstances cannot wish away the
medical needs of the Plaintiff and it has seen the Plaintiff on the wheel chair!!!

16
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K;hs.T,SC

shs. 2 DOG

;v)

Orde

the receipts.

medical expenses.

ers accordingly.

ing btest ! could dc irn the premises, | srall award the sum of
30,000/= as special damages in respect of tne mediai expenses and

,000/= for the pain and suffering.
all thus order that the Defendant shall pay:-

'The balance of Pension due and payable to the Plaintiff.

The balance of the medical expenses as at 1996 on production of
General damages in respect.of pain, suffering and Ias:s of amenities
in the sum of Kshs.1,890,000/=.

Special damages in the sum of Kshk.;E,SDO, 000/= in respect of future

The Defendant shall also pa':)"f costs and interest os per law.

Dated, sighed and delivered at Nairobi this 2" day of March, 2011

)

s

7 it
K. H. RAWAL

JUDGE.
02.03.2011

’

17
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ISATA TODUOR OCHAND AL s

[0 BRON 1043-00]100,

NATROBI %
DATE S PDECEMBER, 20)4. O

3¢

SHERIA HOUSE.

P.0. BOXN
NAIROBI

Denr Si

r.

RE: 1LAC.C NO. 1051 OF 1996 AND MANDAMUS NO. 229 OF 2012: AP

HU MUIGAL
THE HONORABLE ATTORNEY GENERAL,
DEPARTMENT OF JUSTICE. \k”&

10112-00100,
- KENYA.

cAL FOR

INTERVENTION

. Isaitth

luor Ochanda, suffered spinal injury in May. 1987 from an accident while on military

duty Which resulted in me being tetraplegic (permanently bed-ridden and on wheel chair) to date.

I fater wer

t through medical rehabilitation in the house from 1989-1994. 1 was discharecd from

the military service on 13" April. 1995 on medical grounds. [ had served for ten (10) years and

one hlindred Pnd fifty nine (159) days. My attempts to seek medical attention from specialized

hospi{ als i

[

-

‘ou

1 tlie United Kingdom failed due to lack of funds.

as discharged from the service. [ was not given any benefits. 1 had to seek the services

wier to follow up payment for my gratuity and other compensations. | later went to the

Appeal Tribunal under the Ministry of Finance that awarded me KShs. 777.90 per
alleviation to my suffering. Though the award was made. payment was not elfected,

1al also awarded me medical reprieve where | was to be reimbursed for any treatment [

ih any Kenyan hospital provided [ produced reccipts. After producing many receipls. |

id.’!l was after | sought legal intervention that | was paid gratuity.

veral letters to the former Chief of General Staff and Chiefl Sceretary of the Armed

no avail. My personal attempts to go to the Department of Defence to ask for the said

alion were severely thwarted. As a result [ ended up in court. The case dragged on from

2011, for a total of fifteen (15) years. On 2™ March, 201 1. judgment was delivered at the

{ where | was awarded a total of Kshs 19.078.191.78 (copy of Decree attached).




Fhe Conrt Onder was sent W vour honorable oftice for appiepriae action. L aid not 2ot an reply
or amy pasment. s at this junctore that my files at the AGTs office and that at the Thah Coun
disappeared. [ried several times to go to Ulingi House and the AGs offiee w follow the missing
(iles. Nobody at the State Law Oftices was ready to inform e what had happened o my tife.
started fullowing the State Counsel who had been handling the case on behatf of the AG. who
was already transterred o Kakamega, On 28™ March, 2012, 1 wrote a letter to the Sate Law
Oitice, attention 1o the AG. tor action. I also sought help from the Commission on
Administrative Justice (Ombudsman) which followed the case of missing tile and non-payment

with the Principal Seeretary, Ministry of Detence and State Law Oftice.

At this point, [ was informed to forward copies of documents that I had i my custody 5o that my
lile could be reconstructed at the AG's Office. It is after my file was reconstructed with
documents that | had reproduced that my original files reappeared. From that moment. 1 was
tossed from Ulinzi House to the AG's Office to obtain the Court Order that was 1o be fulfilled.
From Ulinzi House. [ was informed that the AG had not written ta DOD to authorize the
Ministry of Finance to pay me. This forced me to go back to court to seck for enforcement ol the
court ruling (Mandamus No. 229 of 2012). | personally followed the Mandamus to no avail,
Pramises were made by my former employer that were never fulfilled. [ wrote, through my
lawver, to sce the Principal Secretary, Ministry of Defence. The PS replied and a dae tor the

. h . -~
meeting was set on 24" July. 2014 in her office.

When | went to see the PS, 1 was intercepted and barred from meeting her. Only someone talked
to us on phone from Staff Officer [I. While | was there, | requested to go and see the PS but
nobody was ready to take me since | was on wheelchair. | left DOD that [ would be called the
next day but that did not happen. My lawyer’s attempt to write to the 'S has not borne fruits up

to date and no agreement has been reached with DOD so far.

IFrom my very unfortunate and sad experiences, | have come (o suspect that some people are
trving to make my pleas appear as a conlrontation between me. The Attorney General and the
Principal Secretary. Ministry of Defence for their own benefit. It is for this reason that | am
secking for vour personal intervention and direction on this case. | Kindly request your honorable
office to write to the Ministry of Defence compelling them to pay me all my entitlements to
enable this case to rest once and for all. My total dues from 2™ March, 2011 when the ruling was
made up to date is Kenva Shillings Thirty two million, five hundred and cighteen thousand,

four hundeed and fifty cight and ninety six cents (KShs. 32,518,458.96).



1o fequest for an audience with you personally for further clarification on this case.

d are ﬁopies of all relevant documents showing all my struggles to obtain justice, despite

d physical status. | have been bed-ridden for twenty seven (27) years, with limited

a wheelchair and with 100% disability status.

Sincerely,

{ pphang Flr2] 14

or Ochanda
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REPUBLIC OF KENYA

OFFICE OF THE ATTORNEY-GENERAL
8
DEPAR_'[_‘!\{IENT OF JUSTICE

Our Ref. AG/CPT/OP/159/12 10th December 2014

achel Omamo, §C

IN/ THE MATTER OF NBI HCC NO. 1051 OF 1996
ISAIAH ODUOR OCHANDA-VS-THE ATTORNEY GENERAL

| have received a petition from the Mr. Isaiah Oduor Ochanda, the plaintiff in the above
tter, appealing for the intervention of our office in respect of settlement of the
rethl sum of Kshs. 19. 078, 191.78/- awarded to him by the High Court on 2™ March
1. The decretal sum is now estimated at Kshs. 32, 518,458.96/- (copy enclosed for

petitioner states the he suffered spinal injury sometime in May 1987 while on duty

a result he was confined to a wheelchair. The petitioner was subsequently
ha geB from military service on 13th April 1995 on medical grounds. We have
losed several correspondences furnished to us by the petitioner demonstrating the
ties desire to have the claim settled by way of a negotiated settlement.

Kindly let us have your instructions in light of the views expressed in our letter dated 25™
e 2014 copied to you and the letter dated 3™ July 2014 by then Principal Secretary.
ish to advise you to designate an officer to liaise with our Mr. Lawrence Muiruri,
iod Principal Litigation Counsel, whom | nominated to represent our office with a
view of expediting the matter.

urs Co»)‘\
|

P.0. Box 40112 - 00100, NAIROBLKENYA. TEL:+254 20 2227461/2251355/071 19445555 f 0732529995
E-MAIL: info.statelawoffice@kenya.go.ke. WEBSITE: www.attorney-general.go.ke

DEPARTMENT OF JUSTICE

CO-OPERATIVE BANK HOUSE, HAILESELASSIE AVENUE
P.O. Box 56057-00200, Nairobi- Kenya TEL: Nairobi 2224029 [/ 2240337
E-MAIL: legal@justice.go.ke WEBSITE: www justice.go,ke

() KA

IS0 9661 : 2008 Certified

O
-
MUIGAL, EGH, 5C
ATTORNEY GENERAL
’ | SHERIA HOUSE, HARAMBEE AVENUE ———— e
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MINISTRY OF DEFENCE
| OFFICE OF THE CABINET SECRETARY

dress: “DEFENCE"™

-2726321 ULINZI HOUSE
20-2721100 P.0. Box 40668, 00100
19t:secretary v mod.go.ke NAIROBI, KENYA
31A 4th February, 2015
Prof. Githu Muigai, EGH, SC :
Attorney General Q?D ‘ a
Office of the Attorney General and Q\ ‘b
Depattmént of Justice \
NAIROBI /
0 v o~ ’ \
Dear 1] O Calhu \/
RE: BI HCCC NO. 1051 OF 1996 /
SAIAH OCHANDA VS THE ATTORNEY GENERAL
Referénce is made to your letter refl AG/CPT/OP/159/12 dated 10th
December, 2014 on the above subject.
This Is td confirm that the Ministry still wishes to settle the matter outside
the|judicial proccess.

inistrly has nominated Lieutenant Colonel D. O. Odeny (19921) to be
int 0& contact in the matter. He can bec reached on 0770932104 or
721100 Ext. 5659,

istry’ recommends that you convene a meeting with the Plaintilf for
)sc ol negotiating a settlement.

ntm-c\e?).

"HJ\J\J\J .
YGH ¥ bMAMO, SC

ET SECRETARY




Telegrams: "DEFENCE”, NAIROBI Sli_"iS_tg of Defence
Telephone:|Nairobi 2721100 e Licte

; P O Box 40668 - 00100,
When replying please quote Nairob: Kidia,
MOD/383//293/LEGAL 6,6May 2015
The Attorney General
Office of the Attorney General &
Department of Justice
Sheria House, Harambee Avenue
NAI rO I
AttquL Muiruri Ngugi
NBI HCCC NO. 1051 OF 1996
I ODUOR OCHANDA VS HON ATTORNEY GENERAL

fer to the meeting held in your office when we offered the decree
r Kshs.12 million in full and final settlement of the claim.

The decree holder indicated he needed some time to make up his

ine how to proceed further.

ENY
Lieutenant Colonel
Far Principal Secretary




'rl"\ VYL 2 kC’)

AG/JRP/DOD/239/12 120 May, 2015

MOD/383/293/LEGAL

The Principal Secretary
Ministry of Defence

nzi|House
. BOX 40668-00100

DBI

t.D0.0 ODENY

NBI HCCC NO. 1051 OF 1996
ISAIAH OCHANDA VS THE ATTORNEY GENERAL

e acknowledge receipt of letter dated 6th May 2015.

e confirm the details as captured in your letter and note that we have
weitten to the Plaintiff to give his final position.

uiruri Ngugi

Senion Principal Litigation Counsel

FOR: ATTORNEY GENERAL
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ISAIAH ODUOR OCHANDA,
P.0. BOX 10413-00100,
NAIROBIL

25TH,MAY 2015.

THE ATTORNEY GENERAL,
OF JUSTICE,

Your |

As in

dated 13® May 2015 on the matter related to me,D.0.D and your good office.

ted in your letter,i do not agree with what is in it.

We did not agree on anything and even what the representative of the AG's office said, is

not re

od in the letter sent to me.

Please, F do remain as indicated in paragragh two above.

Yours faithfully,

W 25/5/(5

ODUOR (OCHANDA 1.

Cell.

ne no.0733-785-844

ey

a 2’ i
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OFFICE OF THE ATI‘ORN EY-GENERAL o

)

&
| - DEPARTMENT-OF JUSTICR
Our Ref: AG/JRP/DOD/239/12 Your Ref: MOD/383/293/LEGAL
Date: | 8" Noyember, 2019
ko MINIS’PRY OF, DEF]}NCE
| Drl him M Mohamed CB@FDNGE HEADQUARTERS
Principal Sectetary RECEIVED
Minis Defence
Ulinzi House, Lenana Rox d
P.O. Box 40668-00100,
| NAIROBI -LEGAL SERVIOES BRANCH
' | P.0. Box 40668-00100, NAIBOBI
| RE: | NAIROBIHCCC 105\"“

e

”EY q‘

AH 0.0CH

F199

g - :’t_:i‘_us 6" ﬁ; The plémth‘f was ’
S0hed.t0 Z52AT lERAIF Unit. in 1978, he
me *xf@};% in- gach. (He got injured duriz3
LAY e \,r ) ; R ,

%

b
$
a2,

d adlict pcnses as at 1996 on

roduction of receipss,
e efendant to pay the ‘plaintiff general damages in respect of pain, suffering

d loss of amenities in the sum of Kshs. 1,000,000

e defendant to pay the plaintiff special damages in the sum.of Kshs. 6,500000
re pect of future medical éxpenses,

e efendant to pay the plaintiff costs and interests as per the law.

 applied for an order of mandamus to ‘compel, the defendant fo pay the
Jm and the appllcatlon was g.anted ~The decree ISSLed in this matter remains

o date.

ef was last in court on 4% November 2019 where the Hon, Just.ce Mazivo
that partles engage in senous negotlations wlth a view of hawrg an amicatle

SHERIA HOUSB.HAIAHBBB VENUR
l.o Box401 1200100, NAIROB,.KENYA. ﬂiﬁszozzzmlmsmsmxmnsssmmszms
E-MAIL: \rsewatlorngy-penaral.gd ke

{nto a1xiela WEBSITE:

4 DEPARTMENT QF IU
ERATIVE BANK HOUSE, HAILLE SELLASIE AVENUE P,0, Bax 56037-00200 Nal!ob{-hnv; “JEL: Nulrob] 2224029/224037
B LAV o lnantBhraline pm bia “IID'm s swaimen byatl

S

——————— .
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the matter will be Te G 51 i'i!r._"f.s ;

' Copy to: Hon. P.Kih

settlement. The jud ge furthar dlrecled that in the event the matter Is not settled by 27%
November, 2016 the Principal, Secrelary to appear In court In parson to show cause
whyt .:lec. oe in this matter, remaing umellled -

[ P

As you are aware, lhe?n l\as heen numordm .negotlullons towards an amicable
settlemanit of this matter which have not beon. frultful. ( refer to our lotters dated 10"
Decinber, 2014, 26" June, 2015 and your lotters dated 4" February, 2015, 20"
March 2018, d'"May, 2015)

As a way forward we advls:.* 65 follows:

a) The decrecd sums interest be compulEd for SIx yedrs as per Section 4(4) of
the Limitatioh of Actlons Act a herein under. '

: Geneml Damages‘,, Wheay 4o ~ - . 1,000,000.00

r © Intereston generaldamages 8 1 0(}0 000*12/1 00*6 720,000.00
' Special damages IR A 6,500,000.00
Interest on sp°c1al -damw;é“ 000"12/1 00*6 4,680,000.00

Taxed costs, SRN G 351,518.00

TOTAL G 13,251,518.00

settlement of thigymatter. y

b) The above su‘ﬁ{e deposited in court as,a sign of good will towai’ds
(54

outstanding decretal sum
EET) to the credit of the
,% on to the Court noting

Kindiy transfer the sum
payable to the petitiog
State Law Office and € RaM

iKshs 18,251 ,j 0/- : ngt
' Blec ig/[Tra sfe

KENNEDY OGETO E
SOLICITOR GENERAL

i S “ ag"?.r »1’:&3
l_ ,- kﬁ_kf.«» r.b " .ﬁ; N XA
_,,g e ':fa RONAVD IR R

Attome! G e / '1 '@M i

‘..:., L *
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REPUBLIC OF KENYA

PAYMENT VOUCHER

F.O i:! vised)

{‘6'-2?05!1!5 AND SUSPENSE)
DUOR HANDA P. Q. BOX 36185 - 00200 NAIROBI

B resst ISAIAH O
| ? AMOUNT
[ P ; Shs. Cis
it to the above named’in NAIROBI HCCC NO 1051 OF 1996 ==12,852,000 100

. OCHANDA V!
2 receipt No.

ORNEY GENERAL), This money has been |

031 of 15.02.2022 and 303068 of 27.08.2020 |

in words: TWELVE MILLION,
Np AGﬁRP/DOD/ZBQ/‘lZ

.~12,852,000-1
{ o

HT HUNDRED FIFTY TWO TllO}USAND ONLY CTS: NIL

a

|
Internal Audit

—mcgmem e

EPOSITS AND S PENSE CERTI

AUTHORIZATION

ol of payment hag been recort

in the relevam Reguler
previously deposited and credited to A/C No 7310101

Iwmlylham\bpmnmhasbeen made on proper
authority. Where appropriate 3 relevant centificate has been
)‘ornpleled In the space provided.

!
/ | am satisfied thal the amount of payment as shown above is

rward from previous o) proper charge to the liem shown here below and hereby
.......................................... 01 g 3-2 ! 000 :\U THORIZE pdymenlf!hereof withoul any alteration
greent inonth Kshs...
Balang {HKshs/i{g&?‘ym 314 /"
sy I 1s ENTRY: Vch NG oo Kshs . a" g{‘] r C’CD oo
alant . (+) Kbhs
/-
ve balance has been carried out | Signature i R
nciled balance ing officerDstrct Ammnum
...... our QLf oR. [ 2O
Accountant i/c. Depasit and Suspense
Sub-Head Itemn
4-488 0000 7310101
Dept. Vch. | Station CASH BOOK AMOUNT o
Accaunt Mo, No.
Vch, No "
/ de ShS. Cis.
Mfe/-PG{H'31O101 0101 <1 2,852,000 560
clete 'im Iﬁdblc"lille . ;
\ 7 '
(J 3% G



APROPRIATE CERTIFICATE

A
| certify that the money is entered in ledger f&\payment of legal dues.

Receipt not required when payment is made by cheque with form of receipts on reverse

N
%ﬁ@\;w

s

—X \
Date

Received in payment of the account stated on the face hereof the sum of

Signature or Thumbprint




MINISTRY OF DEFENCE
OFFICE OF THE PRINCIPAL SECRETARY

s: “DEFENCE’*, Nairobi Ministry of Defence
e: Nairob 2721’1’00 ULINZI HOUSE

P O Box 40668 - 00100,
NAIROBI, KENYA.

11th October 2023

Offic oft eAttomey General & M“M osmu e,
‘ 3

tion 4(4) of the Limitation of Actions Act WhIGh Sectlon Ilmlts the payment of interest to
six (6) years after judgment.

Kshs. 19,078,191.78 followed by the certificate of order against government for Kshs.
,828.34. According to our interpretation the special damages of Kshs. 6,500,000.00
interest of Kshs. 11,578,191,78 calculated from the date of filing suit that is 28" April
to the date judgment that is 2rd March 2011. The interest thus incurred was not
to the Section 4 (4) of the Limitation of Actions Act which applies to calculation of
after judgement.

rnt as delivered on 2 March 2011 and a decree was issued on 29t June 2011 ata

Secretary, Ministry of Defence for failure to satisfy the decretal sum.




The Ministry of Defence therefore requests that you review your advisory and provide a way
forward to alleviate the execution of the warrants of arrest as well as finally lay the matter to
rest. "

yours _4(«—-

‘((ﬁ

Patrick Mariru
PRINCIPAL SECRETARY

List of enclosures

1. Attoney General's letter Ref AG/JRP/DOD/239/12 dated 8 November 2019.
2. Judgment delivered by Justice K. H. Rawal on 2% March 2011.

3. Decree issued on 29% June 2011. :
4. Certificate of Order against the Government issued on 14 November 2011.
5. Summons against the PS MOD dated 34 August 2023.

Copy to:

Hon. J.B.N. Muturi, EGH
The Attorney General

Office of the Attorney General
Sheria House

NAIROBI

Cabinet Secretary
Ministry of Defence
NAIROBI



RBPUB[.IC OF KENYA

OFFICE OF THE ATTORNEY-GENERAL //

‘ &

1 DEPARTMENT OF JUSTICE
OJLR f: AG/DOD/26/96 & AG/)RP/DOD/239/12 13" December 2023
Y f: MOD 11/311A
Hon. Patrick Mariru, CBS ) e

T 4 r ."'.'.it = "
Principal Secretary e BB L"
Ministry of Defence Bl
Ulinzi House, Lenana Road Y 1 gU P
P.Q. Box 40668-00100, N eiL
RE: NAIROBI HCCC NO.1051 OF 1996
ISAIAH O. OCHANDA VS THE HON. ATTORNEY GENERAL

Re rence is made to the above matter, our letter dated 8" November 2019, and your

r dated 11" October 2023.

\CKGROUND

pldintiff herein filed this suit claiming damages for breach of duty of care. The plaintiff
an employee of the Kenya Army attached to 75 ArtIHefy Air Defence Unit. In 1978,

he |was involved in the All African -Games as a wrestling coach. He got injured during
training and became paraplegic.

The matter went to full trial and a judgment was delivered on 2™ March 2011 in favour

of

the plaintiff in the following terms:

The defendant to pay the plaintiff the balance of pension due and payable to him.

The defendant to pay the plaintiff the balance of medical expenses as at 1996 on
production of receipts.

The defendant to pay the plaintiff general damages in respect of pain, suffering
and loss of amenities in the sum of Kshs. 1,000,000.

The defendant to pay the plaintiff special damages in the sum of Kshs. 6,500000
in respect of future medical expenses.

The defendant to pay the plaintiff costs and interests as per the law.

Ministry now seeks our guidance on the accrual of interest on the special damages
warded by Courlt on 2™ March 2011,
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OUR GUIDANCE

Section 26 of the Civil Procedure Act provides guidance on issue of interest. It provides;

“(1) Where and in so far as a decree is for the payment of money, the court may, in the decree,
order interest at such rate as the court deems reasonable to be paid on the principal sum
adjudged from the date of the suit to the dale of the decree in addition to any interest
adjudged on such principal sum for any period before the institution of the suit, with further
interest at such rate as the court deems reasonable on the aggregate sum so adjudged from
the date of the decree to the date of payment or to such earlier date as the court thinks fit.

(2) Where such a decree is silent with respect to the payment of further interest on such
aggregate sum as aforesaid from the date of the decree to the date of payment or other earlier
date, the court shall be deemed to have ordered interest at 6 per cent per annum.”

In this case, the main contention is the interval of accrual of interest and whether the
same is subject to Section 4(4) of the Limitation of Actions Act.

In the cases of Lei Masaku vs Kalpama Builders Ltd [2014] eKLR, Oluoch Eric Goga vs
Universal Corporation Ltd [2015] eKLR, Joseph Kiarie Njoroge vs Njue Kiarie [2007]
eKLR and 100 minor suing through father and next friend MOR vs Franciscan Sisters
of the Immaculate [2018] eKLR, Mabeya, Aburili, Mumbi Ngugi J) and Visram ) (as he
then was) held and found that interest on general damages ought to run from the date of
judgment while interest on special damages ought to run from date of filing suit.

In the case of Francis Joseph Kamau Leatha vs Housing Finance Company of Kenya Ltd
[2015] eKLR, Odunga ) held that interest therein would accrue from the date of filing of
the suit to the date of judgment. He had due regard to the case of Lwanga vs Centenary
Rural Development Bank [1999] 1 EA 175 where it was held that:-

“The award of interest prior to the institution of the suit is rationalised in two ways: (1), that
the plaintiff is thereby being compensated for being kept out of his money. He has been
deprived of the use of his money from the time he incurred his loss. On that basis, interest is
to run from that date. (2). that the defendant wrongfully withheld the plaintiff's money. The
emphasis here is on the Defendant’s wrongful withholding of the Plaintiff’s money. On that

basis, interest is to run from the date when the Defendant ought reasonably to have settled
the plaintiff’s claim. This is rather punitive.”

In Shariff Salim & Another vs Malundu Kikava [1989] eKLR, the Court of Appeal rendered
itself as follows: -

“There is no gainsaying the fact under Section 26 of the Civil Procedure Act, the award of
interest on a decree for the payment of money for the period from the date of the suit to the
date of the decree is a matter entirely within the discretion of the court. But this discretion
being a judicial one must be exercised judicially. The whole idea at the end of the day is to
do justice to both parties. In the case of Prema Lata vs Peter Musa Mbiyu [1965] EA 592, the
appellant, in a suit for damages for personal injuries, was awarded Kshs 24,000, as general
damages and Kshs 1,742.80 as special damages but the judge refused an application to award
interest on these two sums from the date of filing suit until judgment. On appeal, the Court
of Appeal for East Africa held that in personal injury cases, interest on general damages
should not be awarded for the period between the date of filing suit and judgment but that
interest should normally be awarded on special damages if the amount claimed has been
actually expended or incurred at the date of filing the suit. The judge gave no reason for
ordering that interest even on general damages was to be paid from the date-of filing the suit.
According to the authorities interest on general damages should be paid from the date of
assessment which of course is the date of judgment.

That is the earliest date when the defendant’s liability to pay does arise. That order even in
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relation to payment of interest on special damages is, in our view, unsupportable. Quite apart

om the fact that the claim for special damages was not proved by any evidence beyond
g itemised in the plaint, except for kshs 100, paid for police abstract, the remaining items
ad not been paid for at the date of the filing of the suit on August 19, 1983, As a result, it is
possible to ascertain the reasons which compelled the judge to award interest from the
atelof filing suit and this feads us to the inevitable conclusion that the learned judge wrongly
2xerised his discretion. This ground of appeal accordingly succeeds

The basis of awarding interest on general damages from the date of judgment is premised
on the ground that a plaintiff will not have been kept away from his monies because none
vould have been ascertainable at the time of Institution of the suit. Interest on special
lamages would, however, accrue from date of filing suit as a plaintiff will have incurred
penses from the date suit is filed and he will have been kept away from his monies until
udgment is delivered.”

From the aforementioned authorities, it is settled that special damages attract interest from
the date of filing and only become due upon delivery of judgment.

inithe present case, the special damages of Kshs. 6,500,000.00/ = ought to accrue
est from the date of filing the suit (28" April 1996) to the 2™ March 2017 subject to
ion |4(4) of the Limitation of Actions Act. The special damages continued to accrue
st fora period of & years after delivery of judgment,

As per our advice dated 8" November 2019, we had calculated interest on special
damages from 2™ March 2011 to 2™ March 201 7. Therefore, the Plaintiff/Applicant is
d interest on special damages from 28™ April 1996 to 2™ March 2011.

Accordi gly, we advise settlement of the interest accrued. on the special damages
amaunting to Kshs. 11,988,394.71/= as particularized therein below:

General Damages Kshs. 1,000,000,00
Ihterest @12%WEF 02.03.2011 Kshs. 720,000.0Q
,000,000*12/100*6

pecial Damages ' kshs 6,500,000.00

Interest@12%WEF 28.04.1996 To 01.03.2011 Kshs. 16,268,876.71

8,500,000 *12/100*7,613/365

COSTS Kshs. 351,518.00
Tptal Decretal Amount Kshs. 24,840,394.71

ount Paid (12,852,000.00)
c Kshs. 11,988,394,71

Kindly transfer the sum of Kshs 11,988,394.71/=being the outstanding decretal sum
payable|to the petitioner through Electronic Funds Transfer (EFT) to the credit of the State
Office and Department of Justice for onward transmission to the Applicant’s Counsel
ompromise the pending warrant of Arrest issued on 23" September 2023.

HON. SPABRECK }MOsE
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Copy to: 1. Hon. J.B.N. Muturi, EGH
ATTORNEY GENERAL

2. Hon. Aden Bare Duale, EGH
Cabient Secretary
Ministry of Defence
Ulinzi House, Lenana Road
P.O. Box 40668-00100,
NAIROBI
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MINISTRY OF DEFENCE
OFElCE OF THE PRINCIPAL SECRETARY

legrams: "DEFENCE",Nairobi ULINZI HOUSE
hone: Nairobi 2721100 P.O. Box 40668 - 00100,
'NAIROBI. KENYA

; however, note that the total sum paid to the Claimant as at 16 September,
2021 was Kshs 13,251,518.00 and not Kshs 12,852,000.00 as indicated in your
letter. The same is broken down as follows: -

GS§ dated 4™ June 2020 - Kshs. 4,852,000.00
RTGS dated 01 March 2021 - Kshs. 4,000,000.00

RTGS dated 22 April 2021 - Kshs, 4,000,000.00
GS dated 16 September 2021 -Kshs__399,518.00
TOTAL Kshs.13,251,518.00
The balance therefore, stands at Kshs 11,588,876.71 which the Ministry is
amenable to pay in instalments of Kshs 2,000,000.00 bi-annually until payment in

full. Kindly let us have your authority to proceed as proposed.

ed herewith for ease of reference are:

a. Lefter dated 13" December, 2023,
b. Letter dated 8n November, 2019.
c. RTGS dated 4 June, 2020.

d. RTGS dated 1t March, 2021.

e. RTGS dated 220 April, 2021.

f. RTGS dated 16 September, 2021,




In view of the above, kindly review the outstanding decretal sum payable to the
Claimant and issue authority to settle the matter at Kshs. 11,588,876.71.
t

Yours }_

-

“44

Patrick Mariru,CBS
PRINCIPAL SECRETARY
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REPUBLIC OF KENY A
INTHE HIGH COURT OF KENYA AT NAIROBI
JUDICIAL REVIEW DIVISION
JUDICIAL REVIEW NO 148 OF 2013

MATTER OF AN APPLICATION BY ISAIAHT ODUOQUR OCHANDA TO Clitk THE
PRINCIPAL SECRETARY MINISTRY OF DEFENCE WITH CONTEMPT

AND
IN THE MATTER OF THE DECREE ISSUED IN HICC NO 1051 OF 1996

AND
MATTER OF THE JUDICIAL REVIEW ORDERS OF MANDAMUS ISSUED IN JR
MISC APPLICATION NO 229 OF 2012

B AR om0t 5 S SRR AR APPLICANT

g C -VERSUS-
A RO GERERA Lo 157 RESPONDENT

PR!HCII‘AL SECRETARY MINISTRY OF DEFENCE..........oooieeene. 280 RESPONDENT

NOTICE OF CHANGE OF ADVOCATES

(! OI:ICE that the 2™ Respondent herein Principal Secretary Ministry of Delence has

8-00100 Nairobi, to act on his behalf in this matter in place of the Hon Attorney General. All

rrespondences should be addressed to the underlisted.

Naifobi this........... W day of cvv.veo...... Do a0

F M KIGKO

SPECIAL STATE COUNSEL
FOR THE HON ATTORNEY GENERAL

DRAWN & FILED BY:-

Altomey

Hon, 'Thd Attomey General

General’s Chambers

AIRO
kiokof
072349

PO, Box 40112

ud.go.ke
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