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CHAIRPERSON'S FOREWORD

This reporl documents the proceedings of the Selecl Commitiee on ils

investigotion into the proposed dismissol of Hon. Fronklin Mithiko Linturi os Cobinet
Secrelory for Agriculture ond Livestock Development following the submission of
o Speciol Motion by the Member for Bumulo Conslituency, the Hon. Jock Wonomi
Womboko, MP on three grounds, nomely: gross violotion of the Constitution or ony
other low; serious reosons io believe thot the Cobinet Secretory hos committed o
crime under notionol low; ond gross misconduct.

On Tuesdoy 30th April 2024, the Honouroble Speoker of the Notionol Assembly

issued o communicotion regording receipt of o speciol Motion doled 24th April

2024 by the Member of Porlioment for Bumulo Constiluency, the Hon. Jock
Wonomi Womboko. MP. pursuont to Article 152(6) of the Conslitulion, ond
Stonding Orders 64 ond 65. The Nolcie of the Speciol soughl o resolution of the

House for the dismissol of lhe Hon. Fronklin Mithiko Linturi os the Cobinel Secrelory
for Agriculture ond Livestock Development. Consequently, ihe Hon. Speoker
permitted the Member to give notice of the Motion for lhe dismissol of the

Cobinel Secretory for Agriculture ond Liveslock Developmenl in occordonce
with the requirements of Stonding Order 47 (4A) of the Notionol Assembly

Stonding Orders.

The Speciol Motion wos opproved by the House on Thursdoy, 2nd Moy 2024 ond
resulted in the constitution of o Selecl Commitlee to investigote the motter. While

referring the moiter lo the Committee, the Honouroble Speoker direcled thot the

Committee undertokes ils investigolions ond report to the House, within ten (10)

doys. on whether ihe ollegotions ogoinsi the Cobinel Secretory hove been
substontioted or otherwise in occordonce wilh Article 152(9) of the Constilution

ond Sionding Order 65(5)(b) of the Notionol Assembly Stonding Orders. ln line with

the Speoker's directive, the Commiltee held its firsl meeling on Thursdoy, 2nd Moy

2024 ot 5.00 pm, in the Mini Chomber, I st Floor, County Holl, Porlioment Buildings,

Noirobi. Subsequently, the Committee held twelve siilings to investigote ihe
proposed dismissol of the Cobinet Secretory for Agriculture ond Livestock

Developmenl.

The Clerk of the Notionol Assembly wrote to the Sponsor of lhe Speciol Molion
ond lhe Cobinet Secretory for Agriculture ond Livesiock Development vide

letters, doted 4rh Moy 2024 nolifying them of the referrol of the Speciol Motion to
the Committee ond inviting them lo oltend the heorings on Wednesdoy, 8rh Moy
Repor, of ,he Se,ect Comminee ,nvesligoling lhe Proposed Dismissol of Hon, Fronklin Mithiko
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2024 either in person or by o legol represenlotive or both. The Sponsor ond the
Cobinet Secretory oppeored before the Committee on 8rh, 9th ond lOth Moy 2024.

Thereofter, the Commitlee considered the submissions from both porties in

occordonce wiih ihe Conslitulion, the relevont lows, the Notionol Assembly

Stonding Orders ond its Rules on the Conduct of the lnvestigoiion.

Commitlee Recommendolion

ln occordonce with Article 152(7), the Committee conducted the heorings lo
investigote the motlers olleged in the Speciol Motion seeking the dismissol of ihe
Hon. Fronklin Mithiko Liniuri, Cobinet Secretory for Agriculture ond Livestock
Development on lhree grounds: Allegotions of gross violotion of the Constilution
or ony other low; serious reosons to believe thot the Cobinel Secretory hos
commitled o crime under notionol low; ond gross misconduct of ihe Cobinet
Secretory ond recommends 1o lhe Nolionol Assembly thoi pursuont to Article
.l52(9)(o) 

of ihe Consiitution ond Stonding Order 65(7)(o), lhe Commitiee hoving
found thot the ollegolions ogoinst the Cobinet Secretory for Agriculture ond
Livestock Development ore unsubslonlioled, there be no further proceedings on
the motler.

Acknowledgemenl

The Select Committee wishes to lhonk ihe Offices of the Speoker of the Notionol
Assembly ond the Clerk of the Notionol Assembly for the support exlended to the
Committee in the execulion of ils mondoie.

The Commiltee furiher extends its oppreciotion to the Sponsor of the Speciol
Molion, Hon. Jock Wonomi Womboko, MP, ond the Cobinel Secretory for
Agriculture ond Llvestock Development, Hon. Fronklin Mithiko Linluri, for
cooperoling with the Committee during the Heorings. The Select Commitiee olso
oppreciotes the medio for the coveroge of its proceedings during lhe
investigotion.
Finolly, I wish to express my oppreciotion to the Honouroble Members of the
Committee ond lhe Commiltee Secretoriot who sot for long hours ond mode
useful contributions iowords the preporotion ond produclion of this report.

On beholf of the Select Commiltee. il is my pleosonl privilege 1o present to this

House the Reporl of the Select Commiltee on the lnvesligotion into the Proposed
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EXECUTIVE SUMMARY

This report documents the proceedings of the Select Committee investigotlng the
proposed dismissol of Hon. Fronklin Milhiko Linturi os Cobinet Secretory for
Agricullure ond Liveslock Development following the tobling of o Speciol Motion
by the Member for Bumulo Conslituency, the Hon. Jock Wonomi Womboko, MP.

Chopter one of lhe reporl detoils the introductory informotion on the
esloblishment of ihe Select Commitlee ond its membership pursuonl to Arlicle
152(h ot the Conslitulion ond Stonding Order 66(5) (o) of the Noiionol Assembly

Stonding Orders. The Select Commitiee wos comprised of eleven Members ond
it wos mondoted to investigote the ollegotions leveled ogoinsi the Cobinei
Secretory ond report its findings to the House within ten doys following its

esloblishment.

Chopter two of the reporl contoins lhe bockground informotion including the
legol fromework guiding ihe investigotion, Rules of Conduct of lnvesligotion of
the Select Commitlee, meetings held, invitotions to the porties, proceedings of
the pre-heoring conference, poriiculors of ihe ollegotions ond heoring of
evide nce.

Chopter three of the reporl detoils the proceedings of the heorings, evidence
odduced by the porties ond lheir wilnesses, cross-exominoiion, re-exominotion,
clorificotion by the Commiitee members ond closing stotements.

Chopler four of the report documents the onolysis of the evidence on oll grounds

os olleged by the Sponsor of the Speciol Motion.

Chopter five summorizes
highlights lhe findings.
reco m m e n d o tio n s -

the Commitlee's observolions,
Chopier seven contoins

while Chopler six

the Committee's

The Report hos onnexures 1o support the evidence os odduced. These onnexures
include: Minuies of the Selecl Commiilee, Communicotions from the Choir,
Notice of Motion for the dismissol of ihe Cobinet Secretory, Order Poper ond
Supplemenlory Order Poper doted Thursdoy. 2nd Moy, 2024 under which the
Speciol Molion for the dismissol of the Cobinet Secretory wos listed, invitolions to
Appeor for ihe two porties, Rules on Conduct of lnvestigotion together wilh o
compendium of Honsord records of the heorings.

Report of the Selecl Commillee lnvesligoling lhe Proposed Dismissol of Hon. Frcnklin Milhiko
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CHAPTER ONE

I INTRODUCTION

1. On Tuesdoy 30th April 2024, the Honouroble Speoker of the Notionol Assembly

issued o communicotion regording receipl of o speciol Motion doted 24rh April

2024 by the Member ot Porlioment for Bumulo Conslituency, lhe Hon. Jock
Wonomi Womboko. MP. pursuonl 1o Article 152(6) of the Constitution, ond
Stonding Orders 64 ond 66. The Notcie of the Speciol sought o resolution of the
House for lhe dismissol of the Hon. Fronklin Milhiko Linturi os the Cobinet Secretory
for Agriculture ond Livestock Development on the following grounds:

I ) gross violotion of the Constitution or of ony other low;
2) serious reosons to believe thol the Cobinet Secretory hos committed o

crime under notionol low; ond
3) gross misconduct.

2. The Speoker wos guided by the provisions of Arlicle 152(6) of lhe Constilution, ond
Stonding Orders 64 ond 66. Article 152(6) of the Constitution provides thot "o
member of lhe Nofiono/ Assembly, supported by ot leosl one-quorter of oll lhe
members of fhe Assembly, moy propose o molion requiring the Presidenl lo
dismiss o Cobinel Secrefory:

o) on the ground of o gross violoiion of o provision of the Conslilution or of ony
other low;

b) where there ore serious reosons for believing fhot the Cobinel Secretory hos

committed o crime under notionol or internotionol low: or
cJ for gross misconducl. "

3. Procedurolly, Stonding Order 65(1 ) provides thot "before giving notice of molion
under Article 152(6) of the Constitution, o Member sholl deliver to the Clerk o copy
of lhe proposed molion in writing:

o/ sloting lhe grounds ond porliculors in lerms of Arlicle 152(6) of the
Consliluiion upon which lhe proposed motion is mode;

b/ signed by the Member; ond

c/ signed in support by ot leost one-quorler of oll the Members of fhe
Assemb/y. "

Repor, of fhe Selecl Commillee lnvesligoling lhe Proposed Dismissol of Hon. Fronklin Milhiko
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4.Addiiionolly, Stonding Order 64(lA) provides os follows on the odmissibility of
grounds for removol from office:

" (l A) The grounds specified in o motion under lhis Slonding Order sholl be
odmissib/e if-

o) fromed cleorly to porticulorize ond disc/ose o gross violotion of the
Conslilulion or other written low, where gross violofio n of the
Consiilution or other written low is indicoied os o ground for the
inlended removol;

b) stoting with precision, the provisions of the Conslifulion or other
written low thot ore olleged lo hove been gross/y violoted, where
gross viololion of lhe Conslilution or other written low is indicoled os

o ground for the intended removol: ond
c) occomponied by necessory evidence, including onnexures or sworn

ieslimonies in respect of lhe ollegofions. "

5. Stonding Order 47(3)(b) ond (e) ploces on obligotion on the Honouroble Speoker
to moke o determinotion on whelher ony proposed Motion is controry lo the
Constitution or contoins ollegotions which the mover connot substontiole.

6. The Honouroble Speoker exomined the constitutionol ond procedurol
requiremenis of processing speciol motions for the removol of persons from office
to determine whether the proposed Speciol Motion mel the required threshold os

to form ond the odmissibility of ihe grounds contoined in the proposed Motion.

7. ln determining the firsl issue os io whether lhe proposed molion met the
requirements of the Constiluiion ond Stonding Orders os to form ond the threshold
required 1o move such o motion, lhe Honouroble Speoker guided thot the
proposed Motion by the Member for Bumulo met the requirements of Article 152

(6) of the Constitution os to form ond threshold.

B. Consequenlly, the Honouroble Speoker found lhot the proposed Speciol Motion
wos in lhe prescribed form ond met lhe threshold becouse il-

o) wos signed by I l0 Members of lhe Notionol Assembly in support;
b) wos in writing;
c) stoted ihe grounds ond porticulors upon which ihe sponsor proposed

dismissol of the Cobinet Secrelory; ond
d) wos signed by the Member for Bumulo Constituency.

Report of ,he Serect Comm,t ee lnvesligoting the Proposed Drlmissol of Hon. Fronklin Mithiko
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9. On second issue on the odmissibility of the grounds specified in the Speciol Motion.
the Honouroble Speoker, guided thot the grounds os contoined in the proposed

Motion complied with the requirements of Stonding Orders 64(l A) ond 66 os the
grounds in the proposed motion -

o) were fromed cleorly to porticulorize ond disc/ose o gross violotion of the
Conslilulion or other wrilten low, where gross vio/otion of fhe Consfitution or
other written /ow is indicole d os o ground f or the intended removol:

bJ were slotin g with preciston, the provisions of lhe Conslilulion or other written
low thot ore olleged lo hove been grossly violoted, where gross violotion of
ihe Conslilulion or other written low is indicofed os o ground for the
intended removol: ond

c) occomponted by necesso4/ evidence, including onnexures or sworn

lestimonies in respecl of the ollegotions.

,l0. 
Hoving found thot lhe proposed Motion me1 the required threshold os to form
ond lhe odmissibility of the grounds contoined in the Speciol Molion, the
Honouroble Speoker notified the House of the odmissibility of the Speciol Motion
ond ollowed ils Sponsor to give the Notice of Motion during ihe ofiernoon sitting

of the House held on Thursdoy, 2"d MoY 2024.

l.l The Speciol Molion

I l. The contents of the Speciol Molion were os follows:

D'SM'SSAI OF HON. M'THIKA I.'NTUR' AS IHE CA8'NEI SECRFTARY FOR AGR'CUIIURE

AND ITVESIOCK DEVELOPMENI /Ihe Hon. JockWomboko, M.P.)

THAT, pursuont to the provisions of Article 152(6) ol the Conslitulion ond Slonding

Orders 64(lA) ond 66, fhis House RESOLVES lhol the Presidenl D,SM,SSES lhe Hon.

Fronklin Mithiko Linluri from the office of Cobinel Secrelory for the Ministry of
Agriculture ond livesfock Development on lhe following grounds-

I. Gross violotion of fhe Consfifufion:

(o) Violotion of Arlicles 2 ond l0(l)(c) of lhe Constilution

THAT, the Hon. Fronklin Mithiko Linturi, octing os lhe Cobinel Secrelory
responsible for the Ministry of Agriculture ond Liveslock Development,

Repoi of lhe Selecl Commillee ,nvesr,?oring ,he Proposed Dismissol of Hon. Frcnuin Milhiko
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oppeors to hove committed gross vio/otion of these constitutionol
pro visions by-
(i) not underloking public porticipotion wiih leoders, sfokeholders, or

even deportmenls wifhin the Ministry in the implementotion ot for-

reoching policy decisions on the procurement ond distribution of
fertilizer therefore violoting the provisions of lhe Consfilulion on
notionol volues ond principles of good governonce in so for os he
ocled os o Siole officer to moke ond implement o public policy to
opprove the procurement ond distribulion of foke fertilizer controry to
recommendofions of the Nolionol Cereo/s ond Produce Boord, on
ogency in the Minislry; ond

(ii) opproving procurement ond distribution of foke fertilizer by the
Nolionol Cereols ond Produce Boord, discloses o gross violotion of
notionol volues ond principles of good governonce in so for os he
ocied os o Slole officer to moke ond implement o public policy to
opprove the procurement ond distribution of foke fertilizer controry to
Anicle l0(l)(b) of the Constitulion.

(b) Gross viololion of Article 46 of the Conslilufion

THAI , one Fronklin Mithiko Linturi, octing in his role os the Cobinet Secrelory
responsib/e for the Ministry of Agricullure ond Liveslock Development,
oppeors to be in gross viololion of this consliiutionol provision by-
(i) infringing on consurners' right to goods ond services of reosonoble

quolity ond to the protection of thei heolth, sofety, ond economic
inleresls by opproving the procurement ond distribution of foke
f ertilizer: ond

(ii) opproving the budgels for procurement ond distribution of foke
feiilizer by lhe Nolionol Cereols ond Produce Boord lhereby violoting
consurner's right to goods ond services of reosonob/e quolity ond to
the protection of thei heolth, sofety, ond economic interesls os he
opproved the procurement ond distribution of foke fertilizer conlrory
to Arlicle 46 of lhe Conslilulion.

Report of the Se,ec, Cornmiltee ,nvesrigot ng the Proposed Dismissol of Hon. Fronklin Milhiko
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(c) Gross viololion of Arlicle 73 ol ihe Conslitution

THAT, the conducl of one Fronklin Milhiko Linturi, octing in his role os lhe
Cobinet Secrelory responsible for the Ministry of Agriculture ond Liveslock

Deve/opmenf, oppeors to be o gross vio/otion of ihis consfilutionol
provision in so f or os lhe public lrusl wos exercised in o monner thot is

inconsrslenl with the purposes ond objects of lhe Consfilution. He foiled to
demonstrole respecl for the people, foiled to bring honour to the notion,
dignity to the office, ond foiled to promote public confidence in the
integrily of the office conlrory to Article 73(l)@)0, AD, Aii) ond Qv) of lhe
Consfifulion.

(d) Gross viololion of Arlicle 201 of the Conslilufion

THAT, one Fronklin Mithiko Linturi, octing in his role os lhe Cobinet Secretory
responsible for the Ministry of Agriculture ond Liveslock Development,
oppeors to hove committed o gross violotion of this consiitutionol provision

by opproving the procuremenl ond distribution of foke fertilizer by the
Nolionol Cereols ond Produce Boord. Ihis omounls lo o gross viololion of
princ4:/es on public finonce in so for os pub/ic moneY is concerned ond
thot public money wos not opplied in o prudent ond responsible woy
when he opproved the procurement ond distribution of foke fertilizer

controry Nticle 201(d) of the Conslitution.

(e) Gross viololion of Arlicle 232 ol the Conslilulion

THAT, the Hon. Fronklin Miihiko Linluri, the Cobinel Secretory for Agriculture
ond Livestock Developmenl, oppeors 1o hove committed o gross violotion

of this constitutionol provision where, he outlined in his wrilten submission

os o response to the fertilizer subsidy progromme 1o the Deportmentol
Commitiee on Agricullure ond Livestock, misleoding informotion lhol the
Nolionol Cereols ond Produce Boord (NCPB) signed on Agency

Agreement wilh 51 Copilol Africo Diotomite lndustries on 3l st Morch 2022

for supply ond distribution of GPC diotomoceous for its commerciol
function, ond thol lhe product wos not sold os o chemicol fertilizer bul os

o soil conditioner, violoting the volues ond principles of public service, duty
to use resources efficiently, effeclively ond economicolly controry to
Article 232 of lhe Constilulion.
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2. Serious reosons for believing lhol the Cobrnet Secrelory hos commifled o
crime under nolionol low:

(o) Serious reosons for believing the Cobinel Secretory hos commilted o crime
under seclions 100 ond l0l of lhe Penol Code, Cop. 63

THAT, one Fronklin Mithiko Linturi, octing in his role os ihe Cobinel Secrelory
for the Ministry of Agriculture ond Livesiock Developmenl, issued o
directive to officiols of KELS Chemico/s to ottend o press conference ond
issue o stoiement from the Nolionol Cereols ond Produce Boord. His

subsequent closure of the foctory ond declorotion of it os o crime scene
due to the compony's refusol to porticipote in the stoged press

conference, disc/oses grounds thot there ore serious reosons f or believing
thot the Cobinel Secreiory hos commifted o crime under notionol low,
including but not limited lo offences involving obuse of office ond folse
cloimsby o person employedinthe public service controry to seclions I00
ond l0l oflhe Penol Code, Cop 63.

(b) Serious reosons for believing lhot lhe Cobinel Secretory hos committed o
crime under seclions 353 ond 355 of fhe Penol Code, Cop. 63

THAT, one Fronklin Mithiko Linturi, the Cobinel Secrelory for the Ministry of
Agriculture ond Livestock Development, is currently under investig otion by
lhe Director of Public Prosecutions ond the Director of Criminol
Invesfigofions, ond is focing orrest, chorging, prosecuiion ond institution of
criminol proceedings in relotion io six pending civil, commerciol ond f omily
suils. Ihis disc/oses grounds lhot lhere ore serious reosons f or believing thot
the Cobinet Secretory hos commiited o crime under notionol low,
including bul not limited lo offences involving uttering folse documenls
ond procuring execution of documenis by fo/se pretences, conlrory to
seclions 353 ond 355 oflhe Penol Code, Cop 63,

3. Gross misconducl

THAT, one Fronklin Mithiko Linturi, octing in his role os the Cobinel Secreiory
responsib/e for the Ministry of Agriculture ond Liveslock Development, by
opproving procurement ond disfribution of foke fertilizer by the Notiono/
Cereols ond Produce Boord, in so for os being o Sioie officer-
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(i) hos foiled to exercise public trust in ihe besl inieresf of the people of
Kenyo ond lhis omounis to gross misconduct controry lo seclion 8 of
lhe Leodership ond lntegrily Act, Cop l85C:

(ii) hos foiled in the performonce of his dulies to ihe besl of his obilily to
corry out the duties of the office efficiently ond honestly, ond lo corry
out the dulies in o lronsporeni ond occounfoble monner, ond fhis

omounls lo gross misconducf controry lo secfion l0(o) & (b) of the
leodership ond lnlegrity Act, Cop l85C;

(iii) hos foiled lo demonsirofe professionolism in corrying oul duties of lhe
office in o monner thot mointoins public confidence in the integrity
of the office ond ihis omounfs lo gross misconducl controry to
seclion I I (o) ol lhe leodership ond lnlegrily Act, Cop l85C; ond

(iv) misled lhe public by submitting folse informotion to o Deporlmentol
Committee of lhe Nolionol Assemb/y thot GPC diolomoceous wos

distributed os o soil conditioner ond not os o fertilizer, ond thrs

omounts lo gross misconduci c ontrory fo secfion 29 of the leodership
ond lnlegrity Acl, Cop 185C.

12. Article 152(7) ot ihe Constitulion provides ihol-
" 152(7) lf o motion under c/ouse (6J is supported bY ot leost one-third of the
members of lhe Nolionol Assemb/y-

(o/ the Assem bly sholl oppoint o selecl commitlee comprising eleven of
ils members lo investigoie the motter; ond

[b/ fhe select committee sholl, wilhin ten doys, report to lhe Assembly
whether ii finds the o//egolions ogoinst lhe Cobinet Secrelory lo be
subslonlioted. "

13. The House become seized of lhe motier when the Speciol Molion wos supported
by 149 Members of lhe Nolionol Assembly hence stood opproved by the House.

14. Subsequently, the House resolved 1o oppoint o Select Commitlee io investigote
the ollegotions conloined in the Speciol Motion pursuont to the provisions of
Article 152(7)(o) ond Stonding Order 66(5)(b) ond report to the Nolionol
Assembly within ten (10) doys of its oppoiniment on whether it finds lhe
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ollegolions io hove been substontioted or otherwise in occordonce with Article
152(7) ond (9) of the Constitution.

1.2 Esloblishmenl of lhe Commitlee

15. Article 152(7) (o) of the Constitution ond Stonding Order 55(5)(o) provides for ihe
oppointmenl of o select commitlee comprising eleven members to investigole
the ollegotions contoined in lhe Speciol Molion.

16. Further, Article 152 (7) (b) provides thot the select committee sholl report to the
House whether it finds the ollegoiions ogoinst the Cobinet Secretory to be
subslonlioied or olherwise.

'1.3 Commltlee Membership

17. Following the Communicotion by the Speoker of the Notionol Assembly
requesting the porliomenlory porties to submit nomes of the members for
oppoinlment lo the Seleci Commiilee, the porliomentory porties submilled the
nomes of the members on 2"4 Moy 2024.

18. Subsequently, on lno Moy 2024 the House estoblished ihe Select Committee
pursuont to Article .l52(7) 

ond Stonding Order 56 (5) comprising-

Noomi Woqo, CBS, MP

Robert Mbui. CBS, MP
(Dr.) Rochoel Nyomoi, CBS, MP
Somuel Chepkong'o. CBS, MP

George Murugoro, CBS, MP

T. J. Kojwong', MP
Molulu ln.jendi, MP

Tondozo Sowo, MP

Coiherine Omonyo, MP

Jone Moino, MP
Yussuf Mohomed, MP
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1.4 Committee Secreloriol

l9.The Select Commiitee wos supporled in the execulion of ils mondole by o
Secreloriol comprised of :

L Mrs. Vone Akomo
2. Mr. Sheriffsom Mwendwo
3. Mr. Nicholos Emejen
4. Mr. Rono Tiompoti
5. Mr. Michoel Koruru

6. Mr. Adon Gindicho
7. Mr. Somuel Kolomo
B. Ms. Sophie Otieno
?. Mr. Joseph Okong'o
10. Mr. Andrew Shongoroi
l1.Ms. Jemimoh Woigwo
l2.Ms. Emmo Essendi
'I 3.Ms. Lynette Otieno
l4.Ms. Sheilo Chebotibin
l5.Ms. Esiher Nginyo
l6.Ms. Getrude Chebet
I7. Ms. Loureen Wesongo
I8.Mr. Fredrick Olieno
19.Mr. Josephot Kuyioni
20. Mr. Leonord Betl
2l . Ms. Fiono Musili

22.Mr. Geollery Sore
23.Ms. Noelle Chelogoi
24.Ms. Vivienne Ogego
25. Mr. Amos Kimonlhi
26.Ms. Josephine Osibo
27.Mr. Benson Muthui
28. Mr. Peter Mutethio
29.Ms. Rehemo Koech
30.Ms. Beoirice Mwinzi

Director, Legol Services
Direclor, Litigotion ond Complionce
Deputy Director, AA & GPC
DeputyDirector,L&P
Deputy Direclor, Legol Services
Principol Clerk Assistonl ll

Principol Clerk Assisloni ll

Principol Legol Counsel ll

Principol Medio Relotions Officer ll

Principol Serjeont-oi-Arms
Senior Legol Counsel
Senior Legol Counsel
Senior Legol Counsel
Senior Serjeo nt-otArms
Clerk Assistont I

Clerk Assistont I

Clerk Assistont I

Clerk Assistont I

Legol Counsel I

Honsord Reporter I

Reseorch Off icer I

Legol Counsel ll

Medio Relolions Officer lll

Reseorch Officer lll

ICT Officer lll

Honsord Reporter lll

Serjeont-ol-Arms
Audio Assisionl
Audio Assistonl
Legol lntern
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CHAPTER TWO

2 BACKGROUND INFORMATION

2.1 Legol Fromework

20. Article 152(6) of the Constitution provides thot "o member of lhe Nolionol
Assembly, supporled by ot leost one quorter of oll the members of the
Assembly, moy propose o motion requuing lhe President lo dismiss o Cobinel
Secrefory-

(o)on the ground of o gross violotion of o provision of lhe Consiilulion or of
ony other low:

(b)where there ore serious reosons f or believing fhot the Cobinet Secretory
hos commiiled o crime under notionol or internotionol low; or

(c) f or gross misconduci. "

2l. Procedurolly, Slonding Order 66(l) provides thot "before giving notice of
motion under Article I 52(6) of lhe Constitutio n, o Member sholl deliver to the
Clerk o copy of lhe proposed molion in writing-

(o)stoting the grounds ond porticulors in lerms of Arlicle I 52(6) of the
Constitution upon which the proposed motion is mode;

(b)signed by the Member; ond
(c/signed in support by ot /eosf one-quorter of oll the Members of lhe

Assembly. "

22. Additionolly, Stonding Order 64(1A) provides os follows on the odmissibility of
grounds for removol from office:

" (l A) The grounds specified in o motion under this Stonding Order sholl be
odmissib/e if-
(o)fromed cleorly lo porticulorize ond disclose o gross violotion of the

Conslitution or other written low,where gross viololion of the Constitution
or other written /ow is indicoted os o ground f or the inlended removol;

(b)stoting with precision, the provisions of ihe Constitulion or other written
low thot ore olleged to hove been gross/y violoted, where gross violotion
of lhe Consfif ution or other written low is indicoted os o ground for the
intended removol; ond

(c) occomponied by necessol/ evidence, including onnexures or sworn
leslimonies in respecl of lhe ollegotions. "
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23.Stonding Order 47(3)(b) ond (e) ploces on obligolion on the Honouroble
Speoker lo moke o determinotion on whether ony proposed Motion is

controry to the Constitution or contoins ollegotions which the mover connot
su bslo ntiote.

24. Additionolly, the Commitlee wos guided by the Constilulion ond the following
slolutes omong others os il executed its mondote:

l) The

2) The

3) Ihe
4) Ihe
5) The

6) The

7) The

8) The

9) Ihe
l0) The

Porliomenlory Powers ond Privileges Act, Cop 6;

Penol Code, Cop 63;

Evidence Act, Cop 80;
Public Officer Ethics Act, Cop lB5B;

Leodership ond lntegrity Act, Cop 185C;

Notionol Cereols ond Produce Boord, Cop 338;
Fertilizer ond Animol Foodstuffs Act, Cop 345;

Public Finonce ond Monogement Act, Cop412A;
Public Procurement ond Assel Disposol Acl, Cop 412C; ond
Foir Administroiive Aclion Acl. Cop 7l 1.

25. The Committee wos olso guided by the Notionol Assembly Slonding Orders
ond il's Rules on Conducl of lnvesiigotion.

2.2 Speoker's Communicotion ond Referrol of lhe Speciol Molion

26. Pursuonl to Stonding Order 66(l ) os reod logether with Slonding Order 64 of
the Notionol Assembly Stonding Orders, the Speoker vide Communicotion
No. 02 1 ol2024 doled Tuesdoy 30tn April 2024 dtected thot the Speciol Molion
be disposed of expediliously wiihin three doys of receipt of lhe Nolice of
Motion.-Further, the Speoker directed thol the Committee be guided by
Stonding Orders 64 ond 66 os omended of the end of the Eleventh Porlioment
to comply wiih the prescribed thresholds for odmissibilily in impeochment
molions os guided by precedenls of the House in o Communicotion issued

on 22nd Oclober 2Ol5 ond the High Court's decision in Morlin Nyogo
Womboro ond 30 Olhers v the County Assernbly of Embu ond 4 Olhers
(Constilulionol Pefilions Nos. 7 ond 8 of 2014).

27.Ihe Honouroble Speoker vide Communicotion No. 025 of 2024 doted
Thursdoy 2nd Moy 2024 dtecled thot the Commiltee musl operote within the
requirements of the Conslitution, relevonl stotutes ond ihe provisions of the
Stonding Orders. The Speoker reileroted thot proceedings reloiing to
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removing persons from office ore quosi-judiciol ond require judicious

olteniion ond sobriety.

28. Additionolly, the Speoker instrucled the Clerk of the Notionol Assembly to
formulote droft Rules on lhe conducl of investigolion which occord wilh
existing consiilutionol ond stotutory provisions on the principles of noturol
justice, foir heoring ond foir odministrolive oclion for considerofion by the
Commitlee.

29.Pursuont to Article 152(7) (b) os reod with Arlicles 259(5) ond 25917l' ol the
Conslituiion, the Speoker further directed ihot the Commitlee should
conclude its invesligolions ond submit ils report to the House wilhin ten (10)

doys of ils oppointment ond nol loter thon Mondoy l3rh Moy 2024.

30. The Communicotions from the Speoker ore otioched to this report os

Annexure 3.

2.3 Conducl of Commitlee Proceedings

2.3. i Rules on Conducl of lnvesfiootion

3l . ln occordonce with the directions of the Honouroble Speoker, the Clerk of ihe
Notionol Assembly prepored droft Rules on lhe Conduct of Investigotion
which the Committee odopled on Thursdoy 2nd Moy 2024 during ils firsl sitting.
The Rules ore ottoched to this reporl os Annexure 8.

2.3.2 Meelinqs of ihe Select Commitlee

32. Following its estoblishment on Thursdoy 2nd Moy 2024, the Select Committee
held its First Sitting on the some doy ot 6.00pm. Pursuont to Stonding Order
179(l) the Commitlee elected the Choirperson ond Vice-Choirperson. The

Hon. Noomi Woqo, CBS, MP ond the Hon. Roberl Mbui, CBS. MP were
unonimously elecled os the Choirperson ond Vice Choirperson of the
Commitiee respeclively.

33. The Committee considered ond odopted the Rules on the Conduct of
lnvestigotion ond its workplon. Furiher, occording to Rule 3(l ) on lhe Conduct
of lnvesiigotion, the Committee oppointed Wednesdoy 8th ond Thursdoy 9th

Moy 2024 os the dotes for the heoring of evidence for the investigotions.
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2.3.3 lnvilotions to Aooeor

34.The Commitlee observed thol Article 152(B) of the Constitution provides for
the righl of the Cobinet Secreiory to oppeor ond be represented before the
Selecl Committee during its investigotions.

35. The Committee furlher observed thot Rule 3(l) on the Conduct of
lnvestigotion provides thol:

"Upon the oppointment of o dote for the commencement of the
heoring of the evidence for lhe purposes of lhe invesfigotion, lhe
Commitlee sholl invite the Sponsor of lhe Speciol Motion for dt'smissol of
ihe Cobinei Secrelory ond lhe Cobinet Secrelory to oppeor ond be
represenfed before the Committee during its invesligofions. "

36. Hoving mode these observotions, ond toking inio occount the stricl

constitutionol timelines. the Commitlee ot its first meeiing held on Thursdoy
2nd Moy 2024, resolved to invite lhe Sponsor of the Speciol Motion ond the
Cobinet Secretory to oppeor before the Commiltee for the heoring of
evidence. The lnvitolions to Appeor ore ottoched 1o this report os Annexures
7o ond 7b.

37. Pursuont 1o Rule 4(4) on the Conducl of lnvestigotion, the lnvitolion to Appeor
senl to the Sponsor of the Speciol Motion required him to file with the Office
of the Clerk of lhe Notionol Assembly by Tuesdoy 7th Moy 2024,

documenlotion:
o) indicoting the mode of oppeoronce before the Select Commitlee;

wheiher in person, by Advocole, or in person ond by Advocote;
b) indicoling the nomes ond oddresses of lhe persons to be colled os

witnesses, if ony, ond witness sioiements conioining o summory of the
evidence; ond

c) specifying ony other evidence to be relied on.

38. Pursuont 1o Rule 4(3) on the Conducl of lnvesiigoiion, the lnvitotion to Appeor
served on the Cobinel Secretory required him to indicote whelher he would
exercise his righl to oppeor before the Committee. lf he chose io exercise

thot right, the Cobinel Secretory wos informed thot he would be required to
file on onswer to the chorges with the Office of the Clerk of the Notionol

Assembly by Tuesdoy 7th Moy 2024 in which the Cobinel Secretory would sel

out:
o) the Cobinet Secretory's response to the porticulors of the ollegotions;
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b) how the Cobinel Secretory proposed io oppeor before the Selecl
Commiltee; whelher in person, by Advocote, or in person ond by
Advocote;

c) the nomes ond oddresses of the persons lo be colled os witnesses, if ony,
ond witness stolements contoining o summory of the evidence 1o be
presented by such witnesses before lhe Committee; ond

d) ony other evidence to be relied on.

2.3.4 Pre-Heorinq Conference

39. Pursuont to Rule I I on the Conducl of lnvestigotion, the Commitiee vide
letters doled 4th Moy 2024,invited the Sponsor of the Speciol Molion ond lhe
Cobinel Secretory 1o o pre-heoring conference on Tuesdoy 7th Moy 2024 oI
5.00 pm ot ihe Mini Chomber, County Holl, Porlioment Buildings. The lelters
ore onnexed 1o this reporl os Annexure 7c.

40. To this end, ihe Sponsor of the Speciol Molion ond the Cobinel Secretory
occomponied by their Advocotes otlended the pre-heoring conference on
Tuesdoy 7th Moy 2024. The purpose of the conference wos to confirm lhe
documenlotion ond evidence served ond received, be opprised of ihe
opplicoble procedure ond consider ony preliminory questions reloting to ihe
proceedings of ihe Committee.

41. During ihe pre-heoring conference, lhe Sponsor of the Molion indicoted thot
he would be colling eight (8) wilnesses comprising six (6) formers ond lwo (2)

experls while the Advocotes of ihe Cobinel Secretory indicoted lhot they
would be colling one (l ) witness, the Cobinei Secretory.

42.Ihe porlies exchonged their respeclive documenis logether wilh the
evidence lo be relied upon. The documents presented by the Sponsor of lhe
Motion ond Cobinet Secretory were morked Volume Two ond Volume Three

respectively ond ore onnexed to this report.

2.3.5 Reodinq of oorticulors of the olleqolions

43. Pursuont to Rule 7(5) on the Conducl of lnvesiigoiion, of the commencement
of the heoring, the Clerk reod oui, verboiim, the porliculors of the ollegofions
ogoinsl the Cobinet Secretory os oppeoring in the Speciol Molion. ln

response to lhe ollegotions, lhe Cobinei Secretory denied oll the ollegotions.
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2.3.6Heorino of Evidenc e

44.The Committee held sittings on Wednesdoy 8tn, Thursdoy 9ih ond Fridoy lQrtt

Moy 20241o heor the evidence ond submissions of the porties. The verbolim
evidence odduced is os recorded in the Honsord is ottoched to this report os

Annexure 9.

45. The porties colled witnesses io testify during the heoring os follows:

1) On Btl, Moy 2024, the Sponsor of the Speciol Motion gove evidence ond
colled five (5) other witnesses nomely:

o) Mr. Titus Kiprotich;
b) Mr. Benord Kurio;

c) Mr. Dovid Moino Ndegwo;
d) Mr. Sommy Kiptum Birgen; ond
e) Mr. Hoseo Rulto.

2) The Cobinet Secretory for Agriculture ond Livestock Development, Hon.

Fronklin Mithiko Liniuri, EGH testified on 91^ Moy 2024.

45. Porties mode their closing stotements on lOth Moy 2024.
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CHAPTER THREE

3 CONDUCT OF PROCEEDINGS

3.'l Pre-Heoring Conference of Porties

3.r.r Preliminory lssues

48. On Tuesdoy 71h Moy 2024,ihe Commitiee held o pre-heoring conference of
porlies to confirm the documentolion ond evidence served ond received,
be opprised of the opplicoble procedure ond consider ony preliminory
questions reloting io the proceedings of the Commiltee.

49. The Sponsor of the Speciol Motion mode orol submissions in support of o letler
doted Tuesdoy, 71h Moy 2024 requesling the Committee to invoke its powers
to summon:

I ) the then Principol Secretory (PS) for the Siote Deportment for Agriculture
(nome)to shed light on issues emonoling from documents thot the PS

hod outhored; ond

2) Mr. Devesh Kumor Polel, the Chief Operotions Officer (COO) of KEL

Chemicols Limited to shed light on o letter from the firm of Messrs.

Ahmednosir Abdullohi ond Co. Advocoles ond o press releose on KEL

Chemicols.

50. Additionolly, the Sponsor of lhe Speciol Motion requested for odditionol
security olleging sofely concerns since the odoption of the Motion by the
House.

51. The Cobinet Secrelory, through his Advocote, submitled thot they hod wrilten
lo the Commiltee requesting on exlension of iime os follows:

'I ) on exlension of lhe time of opening ond closing slotements from lhirty
(30) to sixty (60) minules; ond

2) exlension of time for cross-exominotion from ten (10) minutes 1o thiriy (30)

min utes.
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3.,] .2 Preliminorv Obieclions

52. During the pre-heoring conference, the Cobinet Secretory, through his

Advocoles, roised the following preliminory objeclions:
l) Ihot lhe Motion is incompetent hoving been supported by o defeclive

offidovit.

2) Thot the Sponsor of the Motion hod filed oddilionol documents ihol
constituted new evidence which were not port of the Motion os odopted
by the Nolionol Assembly. He orgued thot this is controry to Article 50(2)(j)

of the Constitution on the right to o foir heoring. He orgued thoi the
Sponsor of the Speciol Motion should nol hove introduced new evidence
ond thot the Motion should be presenied os opproved by the House in

occordonce with Stonding Order 64 of the Nolionol Assembly.

Furthermore, the Advocoles submilted thot ollowing the Molion os

presenled io the Commitlee would omount to o breoch of ihe rules of
noluroljustice ond be in conirovention of Article 47 of the Constilulion os

reod with the Foir Administrotive Action Act, Cop 7L; Stonding Order 64 of
the Notionol Assembly Stonding Orders; ond Rule 7 on lhe Conduct of

lnvestigo tion.

3) Thot lhe requesi of the Sponsor of the Speciol Molion lo summon the
Principol Secretory for the Stote Deportment for Agriculture ond the Chief

Operoiing Officer (COO) of KEL Chemicols Limited wos on ofterthoughl
not contemploted in the Nolice of Moiion ond, if ollowed, would
preiudice lhe Cobinet Secretory.

4) Thoi the Sponsor of the Motion ond his Advocotes hod been holding press

conferences on the subject motter of lhe Motion controry to Stonding

Order 86 of the Nolionol Assembly Stonding Orders ond the Speoker's
direclions which preclude ony porty from discussing in public Committee
proceedings before il tobles its report lo the House.

3.1.3 Determinotion o Preliminorv lssues

53. The Commitlee deliberoted on the issues roised ond by o mojority of its

Members determined os f ollows:

'l 
) On the odmissibility of lhe Speciol Molion

o) The question of whelher the sworn stotement is defective or nol is one
which relotes to the question of odmissibility of the Motion.
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b) Pursuont to Stonding Orders 47(4,4), 64 ond 65, it is lhe exclusive
ouihority of the Speoker of the Nolionol Assembly to delermine the
question of odmissibility of o proposed Speciol Motion for dismissol of
o Cobinel Secretory.

c) ln o Communicoiion delivered on 30rh April,2024,lhe Ri. Honouroble
Speoker mode lhe determinotion on the odmissibility of the Speciol
Moiion by the Hon. Jock Wonomi Womboko, MP.

d) Consequently. the queslion of odmissibility hod been determined by
the Speoker of ihe Notionol Assembly. To this end, the issue of
odmissibility hoving been determined by the Speoker, it hod been
overtoken by events.

e) Further, reopening the issue of odmissibility of the Motion under the
present proceedings would omount to on oppeol of o decision of the
Speoker. The Committee relied on lhe cose of Kenyo Plonlers Co-
operolive Union timiled Vs Kenyo Co-operotive Coffee Millers Limiled
ond Anolher (2016) eKtR (Use Slonding Orders)

f) lt is noleworthy thot the remit of the Selecl Commitlee under Article
152 l7l of the Conslitution is io conduct the invesligolion on ihe
ollegotions ogoinst the Cobinel Secretory ond does not extend 1o

reviewing rulings or decisions mode by lhe Speoker of the House or by
the full House. Once o motion is opproved by the House, it is beyond
the scope of the Committee lo quesiion or revisit lhe procedurol or
substontive ospects of thoi decision.

g) ln ony evenl, Slonding Order 54 (l A) provides ihol, in oddition to other
requirements, the grounds specified in o motion for dismissol of o
Cobinet Secretory sholl be odmissible if occomponied by necessory
evidence, including onnexures or sworn leslimonies in respecl of lhe
ollegolions.

h) From o reoding of Stonding Order 54(lA), ihe use of lhe disjunctive
word "or" meons lhe grounds in o Motion moy be occomponied by
onnexures or sworn testimonies.

i) From ihe diclionory ond judiciol precedents, the word "or" is ordinorily
used io introduce onolher possibility or olternotive, thol is either or.
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j) This inlerpretotion is supported by ihe Supreme Court's interpretolion
of section 83 of the Election Acl,2012, o provision with the disiunclive
word "or". The Supreme Courl stoted thoi "lhe use of lhe word "or"
c leorl mokes lhe two lim trs d ts unclive under our low. ll is lharcfora

imoorlonl lhol. while inlerorelino Seclion 83 of our Eleclions Acl. lhis

dislinclion is borne in mind ."- (see Roilo Amolo Odingo & onolher v
lndependenl Eleclorol ond Boundories Commission & 4 Others &

Aftorney Generol & onother, petition No I of 2017).

k) Cleody, under Slonding Order 64(lA). o Molion moy be

occomponied by onnexures or sworn testimonies. The filing of on
offidovit to supporl ihe motion is not mondotory ond where there is

no supporting offidovit, the motion would still stond if onnexures hove
been ottoched to the molion. Accordingly, if the supporting offidovit
is found to be defective, ond is struck out, the some would hove no

effecl on the competence of lhe motion, in view of Slonding Order

64 (rA).

l) ln this cose, lhe Molion presented by Hon. Womboko is olreody
supporled by vorious onnexures.

m) Further, lhe Constitution under Arlicle 152 (6) ond (7) outlines o
multistoge process for the impeochment of Cobinel Secrelories. At

eoch sloge, lhe molion is scruiinized before proceeding to the next.

The opprovol of soid motion by the Notionol Assembly signifies thot it
hos undergone ond possed severol procedurol ond substontiol

ossessments.

n) These mulli-liered stoges ore purely geored towords scrulinizing the
probotive volue of ony overmenls mode ond evidence given in

support of lhe Speciol Molion including the investigoiion being
undertoken by the Committee.

o) The House, hoving olreody deliberoted ond ollowed the motion 1o

proceed to lhe Committee, hos by implicolion resolved ony issues

pertoining 1o sufficiency of form ond substonce of the motion,

including its supporting documents.

p) Furiher, whereos the Advocotes for the Cqbinet Secrelory hove
quoted vorious courl coses on the moiier, it is instructive 1o noie lhot
we ore olso guided by Article .l59(2) (d) of the Constituiion which
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requires juslice to be odminislered wilhoul undue regord lo
procedurol lechnicolilies.

q/ Finolly, the question of whether lhe sworn siotement is defeclive or not
is founded nol only on o pure point of low since it invites lhe
Committee 1o oscerloin focts. The obiection therefore does not fully

comply with the description of o preliminory oblection os envisoged
in the Mukhiso Biscuils Monufocluring Ltd vs l,Yesl end Dislribulors Lld
Civil Appeol No. 9 of 1969 (1969) EA 696.

r/ Consequenily, the Commiltee sholl proceed to heor the molter ond
dischorge its mondote os required in Ariicle 152(71 ot lhe Conslitution.

2) On the inlroduclion of new wilnesses

o) On whether the Sponsor con coll before the Commiltee wilnesses
whose stolements were not iniiiolly port of the Motion os possed by
the house, the Commiltee observed thot Stonding Order 64 primorily
concerns procedurol motiers ond does not prescribe the specific
evidence lo be presented before the Commiitee.

b) Whot is importont is thot the investigotions by the Commitlee should
ond will not go outside the ollegotions in the Speciol Motion.

c) The Commiltee noted thot the ollegotions ogoinst lhe Cobinei
Secretory os set out in lhe Speciol Motion oll relote to the foke fertilizer.
The Commiltee will nol enlertoin ony witness or evidence lhot is not
relevoni to or thot purports to introduce new ollegolions outside the
ollegotions os possed by the Noiionol Assembly. To do otherwise
would be ultro vires since lhe Notionol Assembly oppointed lhe
Commiitee with o cleor mondote including the specific ollegotions in

the Speciol Moiion.

d) lt is imporlonl 1o clorify thot determining ihe relevonce of evidence
remoins the mondote of the Committee. The poriies moy object os to
the relevonce of ony evidence ot the lime of the production ond the
Committee sholl moke o decision on the some.

e) Consequently, the Committee sholl ollow ony Porly to inviie witnesses or
produce new evidence provided the evidence striclly relotes to the
ollegotions contoined in the Motion.

Repod of t re Se,ect Commillee ,nvesligoting the Proposed Dismisso, ot Hon. Frcnklin

Milhiko Unlwi os Cobinel Secrelory fot Agticulture ond Uyestock Deve,opment 20



f) The Committee will not enlertoin ony wilness or evidence thot is not

relevont to or thot purports 1o inlroduce new ollegotions outside the

ollegolions os possed by the Notionol Assembly.

3) On the requesl to Summon the Principol Secrelory

o) The letlers thot the Sponsor of the Molion hod initiolly submiiled to the
Commitiee were incomplete. However, the Commiltee ollowed the
Hon. Wonomi Womboko to submit complele documents of which the
Commitiee received the leilers ond proceeded io exomine the some
vis-d-vis ihe evidence lhot wos presented to the Committee by both
Porlies.

b) The Commitlee observed thot Article 125 of the Constilulion os reod
wilh section 18 of the Porliomenlory Powers ond Privileges Act ond
Stonding Order 191 gives power to the Commiltee 1o summon ony
person to oppeor before it for purposes of giving evidence or providing

ony informotion os the Commiilee moy determine.

c) Rule 5(3) of the Rules of Procedure of the Committee provides lhot "Ihe
Cornmiltee moy, ot lhe reguesf of lhe Cobinel Secrefory or lhe
Member, invile or summon onY person lo oppeor ond give evidence
before fhe Commtlfee".

d) ln interpreting the oforementioned provisions of low, lhe courts in Julius

Mokou Molombe v Chority Koluki Ngilu & 2 Others [201] eKLR, held os

follows:
"Ihe summons under lhe section con eilher issue lo wiinesses sought
to be colled by the porties, or to ony person who oppeors lo ihe
Court to hove been concerned in the elections in queslion. How is

such on impression thol o person wos concerned in the e/ecfions to
be esloblishe d? ln my view ihrs con only be by woy of evidence ihot
is brought before the Courl, ond o potty who wishes lo coll o person

who is nol his wilness lo give evidence in on eleclion petition must

firsl esloblish o bosis by showing lheir involvemenl in lhe elections. "

e) From the foregoing, ihe Committee direcled thot lhe Sponsor should

first provide the evidence os per the Motion 1o demonstrote the need
for the Commiitee to summon the Principol Secretory for the Stole
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Deportment for Agriculture ond the Monoging Director for KEL

Chemicols Limiied.

f) Upon exomining the letlers os resubmilted by the Sponsor of the
Motion, the Committee observed thot the letlers os presenled were
self-explonotory ond needed no further elucidotion. Consequently, it

wos the considered ruling of the Committee thoi the Sponsor of the
Molion did not loy sufficient bosis for ihe request, for ihe Committee to
summon the witness in occordonce with the ofore-sloted provisions of
the low.

4) On the requesl lo Summon lhe Monoging Direclor for KEI Chemicols
Limited. Mr. Devesh Kumor Polel

o) From lhe documenls submitted to ihe Commitiee. the Chief
Operotions Officer for KEL Chemicols Limited. Mr. Devesh Kumor, hod
olreody been chorged in Court os evidenced by the chorge sheet
presented to the Committee which indicoted thot he wos orrested on
3d Moy, 2024 ond formolly presented to court on 5rh Moy,2024.

b) The criiicol question thot therefore orose wos whether in lighl of ihe
oclive criminol proceedings ogoinst the person, the Committee could
slill proceed io invile ihe witness to provide informotion to the
Committee.

c) Stonding Order 89 provides for the sub judice rule which bors ony
Member from referring to ony molter thot is sub ludice. Under Stonding
Order 89(2) o motler is considered sub .judice if it refers 1o oclive
criminol proceedings. Stonding Order 89(3) provides thol criminol
proceedings sholl be deemed lo be oclive when o chorge hos been
mode or o summons to oppeor hos been issued.

d) The Commitlee observed lhot the person in queslion hod olreody been
chorged ond oppeored in courl on 5rh Moy, 2024.ln this regord, for ihe
purposes of Stonding Order 89, the criminol proceedings were octive.

e) Consequently, pursuont to Slonding Order 89, the Committee found
thot the motlers were sub judice ond it would be in violotion of Stonding
Order 89 to coll o wilness when there ore octive criminol proceedings
louching on the issue of distribution of substondord fertilizer o motter
thol is olso the bosis of the investigotion.
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f) Whereos Stonding Order 89(5) os reod with vorious rulings by former

Speokers of lhe House, indicote thot the sub-judice rule con be

exempted in the cose of public interest, it is noloble the motier olso

iouches on the right 1o foir heoring of the witness under Article 50 of ihe
Consiilulion which moy noi be limiled.

g) Sove for the letter by Ahmednosir Abdullohi, SC qnd the unsigned press

releose olleged by the witness, there wos no other evidence ihot wos
presenied to the Committee reloiing to the witness. The Commillee did
not invite the outhor of the lelter. ln ihis regord, the evidence presented

to the Committee wos heorsoy evidence which could not be
corroboroted.

h) lnviting o wilness ot lhe loil end of the proceedings would olso be in

violotion of Article 50 of the Conslilution on ihe righl to foir heoring ond
rules of noturol justice which requires one lo give odequoie notice to o
witn ess.

i) The request further goes ogoinsl ihe Evidence Acl, Cop 80 on burden
of proof which stotes thot he who olleges o foct musl prove it. The

burden of proof in lhis cose wos wilh the Sponsor of ihe Molion to
produce the witnesses.

i) Ihe Sponsor of the Molion did not tender ony evidence to lhe

Committee lo demonsirote ihot he hod indeed oitempted to invite the
witnesses.

5) On holding press conferences on lhe subjecl motler under considerolion
by lhe Commitlee

o) Article 33(1) ond (3) os reod with Article ll7 of the Conslilution
guorontees the right 1o freedom of expression ond the freedom of
speech ond debole in Porlioment. However, in exercising this right,

every person sholl do so in o monner ihot respects the rights ond
repulotion of others. Reloling to Porliomentory proceedings, Articles 33

ond I 17 ore limited in Stonding Order 86 which precludes Members

from referring lo the subjecl motter of the proceedings of o Select

Commiliee before the Commiltee tobles its report to the House.

b) Furlhermore, Rule l0 on lhe Conducl of lnvestigolion only restroins

Members of lhe Commitlee from referring to proceedings before the
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Committee. Therefore, porties ore not subject to this provision.

However, the Committee noled thot 1o sofeguord ihe dignity. integrily
ond good order of the proceedings ii would be prudent ond in the
interest of iustice for the Porties to restroin themselves from commenling
on ond premoture releose of informolion perloining to Committee
proceedings.

c) The Committee echoed the precedents of the House in o

Communicotion doted Wednesdoy 4ih June 2014 titled 'Premoiure
Disclosure of Commitlee Evidence' on the underpinning of Stonding
Order 86 where the Speoker observed thot the disclosure of cerioin
informotion held by Committees such os in-comero evidence or other
confidentiol documenls hod o reol polentiol to inlerfere with the work
of Porliomentory Committees by undermining the operotions of
Committees ond should be loken seriously.

d) ln oddition, in o Communicotion doled Wednesdoy llrh Morch 20,l5

titled 'Commenting on ond Premoture Releose of Committee
Proceedings', the Speoker observed ihot committees were estoblished
on the outhoriiy of Article 124 ot the Constitution. One of the objectives
of Stonding Order 85 is lo sofeguord ogoinst obuse of thol privilege os
provided under the Porliomentory Privileges Acl. Porticulorly os some of
the comments or remorks on moiters before Committees by Members
omounted to defqmotion since they were mode owoy from
Commitlee sitlings, or in the Chomber ond were, therefore, not
privileged ond consequenily oclionoble.

e) Resultontly, the Commitlee urged oll porties 1o restroin themselves from
referring to the substonce of the proceedings of the Select Committee
before the Committee hos mode ils report to the House.

6) On exlension of lime

o) Vide o letler doled 4rh Moy, 2024 oddressed to the Clerk of the Notionol
Assembly the Advocole for the Cobinel Secretory, the firm of Muthomi
ond Koronjo wrote to the Clerk of the Notionol Assembly requesting the
following odjuslmenis to the Tentolive Heoring Progromme:

i. lncreose the iime for Opening Stotemenis to 60 minutes;
ii. lncreose the time for Closing Stotements to 50 minules; ond
iii. lncreose the iime for Cross-exominotion 1o of leosi 60 minutes for

eoch witness.
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b) ln ossessing the request mode, the Selecl Committee tokes into

considerolion lhe f ollowing:
i. The limited constituiionol timelines given to the Commiltee lo

investigote ihe motler pursuont to Article 152(71 of the

Constitutio n.

ii. The Rules on the Conduct on lnvestigotion of the Selecl

Committee reloting to lime ollocotion of proceedings.
iii. The right lo o foir heoring ond right to be heord os espoused in

Article 50 of ihe Constitulion.

c) During the conduct of the proceedings, Rule 7(2) stotes thot, "fhe

Committee sho/l, before lhe commencement of the heoring of the
evidence, oltocote time for the heoring of lhe cose by lhe Sponsor of
the Speciol Motion ond lhe Cobinet Secretory."

d) Further, Rule 7 (7) stotes thot, "on opening slolemenf mode under sub-

rule (6) sho// be limited to o moximum of forty minules, unless the

Commiftee ofherwise permits. "

e) Also Rule 7 (l 6) stotes thol "o c/osing slofemenl mode under sub-rule

(15) sholl be limited to o moximum of thtty minules, unless lhe
Committee otherwise reso/ves. "

f) The Rules therefore give the Commitiee o leewoy to odjust the timelines

os prescribed in the rules ofter toking into considerotion lhe foctors in
outlined in porogroph 2 of this document ond circumstonces of lhe
request. The Committee must be reosonoble, bolonce the iime needs

of oll porties ond ensure thol ony time ollocoied is opplied equolly ond
unif ormly ocross boord.

g) After coreful considerotion of lhe request mode on time od.iustment,

the Commitiee odjusted the lime ollocotion os follows:
i. Opening Stotemenls be limited 1o forty (40) minutes;

ii. Cross-exominolion of the Sponsor ond lhe Cobinel Secretory be
limited lo sixiy (60) minutes ond lweniy (20) minutes for ony other
wilness; ond

iii. Closing Stotemenls for both the Sponsor ond ihe Cobinet Secretory
be limiied to one (l ) hour eoch.
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7) On the requesl by lhe Hon. Jock Wonomi Womboko, MP for enhoncemenl
of his personol security

o) The Committee referred the molter to the Porliomentory Service

Commission under whose mondote motiers reloting io provision of
security to Members lies.

b) Addilionolly, ihe Commillee informed the meeling thoi the Clerk of the
Nolionol Assembly hod since lioised with the lnspector-Generol of
Police ond the personol security of the Sponsor hod been enhonced
occordingly.

3.2 Openlng Slolemenls

54. ln line with its heoring progromme, lhe Committee invited ihe lwo poriies 1o

moke their opening stotements.

3.2.1 Sponsor of lhe Speciol Molion, Hon. Jock Wonomi ldqnnbeke-l4P

55. The Sponsor submitted thot ogriculture is ihe bockbone of the country's
economy ond impocted direclly on the heolth ond well-being of the notion.
ln oddition, the motler under considerotion by the Commiilee concerned
gross viololions of lhe Constitution ond gross misconduct in ministeriol
responsibility. lt wos his opinion thol consumer righis hod been grossly violoted
hence the need for occountobilily from the Cobinet Secretory os heod of the
Ministry of Agriculture ond Livesiock Development.

56. Further, Hon. Womboko noted thol the Cobinet Secretory hod o duty 1o

provide occurote informotion lo Kenyons. However, lhe Cobinet Secrelory
hod given conflicling stolements 1o the public concerning the foke ferlilizer,
therefore moking him unfit to hold public office. lt wos his opinion thot the
feriilizer would hove long-lerm effecis on the heolth of the Kenyon people
ond he wos owoiling medicol reporls on the some. The Sponsor submitted
ihot there wos o looming cotostrophe with regord to food supply in ihe
counlry owing to the ferlilizer scondol, os such, this roised morol queslions
concerning the Cobinet Secretory.

57. Dr. John Khominwo, Counsel for lhe Sponsor of ihe Motion, stoted thot
corruption hod been o big chollenge io the counlry since independence
ond the motter before the Committee wos substontiolly similor 1o the motier
in ihe Goldenberg scondol ihot offlicted the country in the ,l990s. 

He wos of
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the opinion thot the motter of hond wos one of percepiion ond thot even
without evidence, the public hod loken o position on the motter.

58. Dr. Khominwo, stoted thol Hon. Fronklin Mithiko Linturi hod been oppoinled
to ihe office of Cobinel Secretory for Agriculture ond Liveslock Development,
perhops the most powerful Ministry in Governmeni given its role in moking the
country food secure, plocing responsibility of oll policy molters on him. ll wos

his submission thol the Commiltee should not determine the moiler under
investigotion purely on technicolities, citing the need for o much brooder
considerotion. He odded thot in o quosi-judiciol process, the Committee wos

expecled lo look oi lhe molter, toking into occounl the sociolond economic
context in which the Motion wos inlroduced.

59. Ms. Asho Boshir, Counsel for the Sponsor of the Motion, submitted thot the
Cobinel Secretory hod o mondote to oppoini members of the Ferlilizer ond
Animol Foodstuffs Boord os provided for in the Fertilizer ond Animol Foodsluffs

Acl, Cop 345 ond foilure to do so by Cobinel Secretory omounted lo gross

violotion of lhe low os olleged in the Motion. lt wos her submission thoi due 1o

the omission by ihe Cobinet Secretory to corry out his dulies, the issue of foke
fertilizer hod negotively impocted Kenyons controry to the socio-economic
rights guoronteed in the Constitution.

3.2.2 Hon. Fronklin Mithiko Lint rrri. ihe Cobinel Secrelo for Aoriculture

ond Liveslock Develoomeni

60. Dr. Muihomi Thionkolu, Counsel for the Cobinet Secretory, mode the opening
stoiement on beholf of the Cobinet Secretory. He sioled thot the Motion

before ihe Commitiee hod three ollegotions reloting to o viololion of
provisions of the Constitution, on olleged crime in breoch of the lows of Kenyo

ond gross misconducl. He furlher sloted thol the witness stotemenis
submitted by the Sponsor did not contoin sufficient evidence 1o prove the

ollegolions.

6,]. lt wos his opinion thot the evidentiol threshold lhot must be solisfied when
seeking to remove o Stote officer from office on the grounds before the
Commitiee musi be porticulorized by o specific ocl of omission or commission

ottributoble to the Cobinet Secretory.

62. Furlher, Dr. Muthomi submitled ihot o nexus should be estoblished between
whotever evidence wos odduced ond the issues roised in the Motion. In

oddition, the evidence odduced should cleorly show lhe linkoge belween
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lhe Cobinet Secretory ond the procuremenl process given thol oll opprovols
reloiing to procuremenl must olwoys be in writing. lt wos his submission thot
the Cobinet Secretory hod loken steps os per document number 2l
presented to the Commiltee to remind the relevont semi-outonomous
government ogency ihot they hod to procure fertiliser thot met the
specificotions ond stondords set by the Kenyo Bureou of Stondords.

63. In his slolement, Dr. Muthomi indicoted thot the issues roised under ollegolion
2, were personol dispuies belween Hon. Linturi ond the Member for Aldoi
Constiiuency. lt wos his submission thot oll the coses reloling to fomily,
criminol, civil, ond commerciol dispuies, were moiters thol the House hod
considered when ii wos corrying out the opprovol process for the
oppoinlment of Hon. Linluri os the Cobinel Secretory for Agriculture ond
Livestock Developmenl.

64. Furiher, concerning the ollegotion lhot Hon. Liniuri hod slormed o foctory ond
ordered its closure, the Counsel for the Cobinet Secrelory stoted thot the
ollegotion wos only supported by o leiter outhored by Ahmednosir Abdullohi,
SC who hod not been included os o witness.

65. lt wos his opinion thot the Motion before the Committee did not disclose ony
single oct of omission on the port of Hon. Linturi.

66. The Cobinet Secretory for Agricullure ond Liveslock Developmeni, Hon.

Mithiko Linturi stqted thot he considered the Moiion before the House o
continuotion of the persecution he hod been subjected to over ihe post five
(5) yeors. He urged the Committee to determine the motter bosed on the
evidence odduced ond not heorsoy.

3.3 Evldence by lhe Sponsor of the Speciol Motion

3.3.,] Witness l: Hon. Jock Wonomi Womboko. MP (Bumulo

Constituencv) Soonsor of the S peciol Motion

67. On Wednesdoy, Brh Moy 2024, the Sponsor of lhe Speciol Motion look oolh
ond odopted his slotemenl togelher wilh the Molion opproved by the
Noiionol Assembly ond stoted os follows, thot:
l) The Cobinet Secretory, hod by his omission, coused foke fertilizer to be

dislributed ocross the country negolively impocted the growth of crops
ond formers' produce in violotion of Articles 2, 10, 46, 73 ond 75 of the
Conslitution.
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2) Ihe Cobinet Secretory hod foiled to dischorge his constitutionol ond
stotutory mondole to oppoint lhe Ferlilizer ond Animol Foodstuffs Boord

estoblished under ihe Fertilizers ond Animol Foodsiuffs Act, Cop 345 which
is mondoted to ensure ihe provision of quolity fertilizer lo formers.

3) He wos relying on informotion obtoined from the Deportmentol
Committee of Agriculiure ond Livestock os submilted by lhe Kenyo

Bureou of Stondords (KEBS) ond requested the Committee to summon ihe
Chief Operoting Officer of KEL Chemicols Limited ond the Principol

Secretory, Stole Deportment for Agriculiure, to estoblish the nexus

between the Cobinei Secreiory ond the ollegotions.

4) The Cobinet Secrelory, os evidenced by oudio-visuol clips ployed before
the Commiltee, hod given conflicting informotion in the medio on foke
fertilizer, cosling ospersions on his chorocler os o person ond o Stole

Officer. Furlher, in his copocity os o Stote officer, he hod breoched public
trust by providing inoccurole ond/or folse informotion.

5) The foke fertilizer hod been procured from the NCPB which is meont to be

o trusied ogency under the Ministry of Agricullure ond Livestock

Development heoded by ihe Cobinet Secretory. Further, lhe foke fertilizer

distribuled by the NCPB hod noi only offected his constituenis in Bumulo

bul olso other constituencies in Centrol ond Western Kenyo thereby
confirming thot the foke fertilizer wos o notionol issue hence the
overwhelming supporl of the Motion by other Members of lhe Nolionol
Assembly, representotives of the people of Kenyo.

6) The issuonce of foke fertilizer hod jeopordized the Governmenl's Agendo
on f ood securily.

7l Following o visit by the Principol Secretory, Stote Deportmenl for

Agriculture ond sloff to the NCPB, he hod direcled the discontinuonce of

the distribution of NPK fertilizer signifying the deception by the Cobinel
Secretory in his osseriion thol thot there wos no foke fertilizer.

B) There were sufficienl grounds for sloting thoi ihe Cobinet Secretory hod
engoged in unbecoming conduct os evidenced by the videos odduced
os evidence where he hod been seen referring to one, Mr. Allon Nomu,

os o 'crook';
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9) The Cobinet Secrefory hod breoched the low ond octed in on u/tro vires

monner in oppointing o Fertilizer Committee insteod of operotionolizing
the Fertilizer ond Animol Foodstuffs Boord.

3.3.1 .1 Cross-exominolion of the Sponsor

68. The Advocotes of the Cobinet Secretory conducted cross-exominolion of the
witness who responded os follows:
l) On the ollegotion in the Molion concerning o breoch of the Feriilizer ond

Animol Foodstuffs Act, Cop 345, the Cobinei Secretory hod foiled io
dischorge his constiiuiionol ond slolutory mondote to oppoint the Fertilizer
ond Animol Foodstuffs Boord mondoted to ensure the provision of quolity
ferlilizer to formers os provided under ihe Fertilizers ond Animol Foodsluffs
Act, Cop 345. He further observed thoi the Cobinet Secretory hod
breoched the low ond ocled in on u/fro vrres monner in oppointing o
Fertilizer Commiltee insteod of operolionolizing the Fertilizer ond Animol
Foodstuffs Boord.

2) On the issue ihot there wos no ollegotion in the Motion concerning o
breoch of the Ferlilizer ond Animol Foodstuffs Act, the Cobinet Secretory,
hod by his omission, coused foke fertilizer to be distributed ocross the
counlry negotively impocling the growth of crops ond formers' produce in

violotion of Articles 2, 10, 46,73 ond 75 of the Constitution on the notionol
volues ond principles of governonce, consumer righls, responsibilities on
leodership ond the conduct of Stote officers.

3) With regords to lhe question thol procurement opprovols musl be doted,
in writing, documenled ond filed yet no such wrilten document hod been
provided by the Sponsor of the Speciol Moiion, the wilness slotes lhot he
wos relying upon informotion obloined from the Deportmentol Committee
of Agriculture ond Livestock os submitied by the Kenyo Bureou of
Slondords (KEBS) ond requested the Committee to summon the Chief
Operoiing Officer of KEL Chemicols Limited ond lhe Principol Secrelory,
Stole Deportmenl for Agriculture, lo estoblish lhe nexus belween the
Cobinet Secretory ond lhe ollegotions. Further, he stoted thot the foke
ferlilizer hod been procured from the NCPB which wos meonl 1o be o
trusted ogency under the Ministry of Agriculture ond Livestock
Development heoded by the Cobinel Secrelory.
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3.3.r.2 Re-exominotion of the Soonsor

69. On re-exominotion, ihe Advocotes of lhe Sponsor noted thot the courls hod

on severol occosions ruled thot viololion of Article I0 of the Conslitution

omounted to gross violotion.

3.3.1.3 Clorificotions by ihe Commillee

70. On clorificotions from the Members, the Sponsor of ihe Motion responded
thot:

1) The Fertilizers ond Animol Foodstuffs Acl, Cop. 345 mondotes the

Fertilizers ond Foodstuff Boord of Kenyo to license or withdrow licences

of fertilizer monufocturers ond this is therefore noi the Cobinel
Secrelory's role to withdrow licences of fertilizer monufocturers;

2) With regords to the Commiltee inviting the Principol Secretory for the

Siole Deportmeni of Agriculture to the meeting, ii wos importont for the
PS to oppeor before the Commillee to clorify the issues in lhe letlers

signed by him thot he hod submitted to the Committee;

3) He hod mode lhe request lo the Select Commitlee to invite Mr. Devesh

Kumor Potel, Chief Operolions Officer, KEL Chemicols Limited becouse
his efforls to coll Mr. Potel os o witness were not successful since he hod

been in ond oui of DCI offices, ond therefore unoble to honour the
invite. Mr. Potel begon receiving invilotions by DCI officers ofter

opprovol of the Speciol Motion lo esioblish the Select Commitiee; ond

4) The Member wos not octing on beholf of onyone ond hod submitted
the Speciol Motion pursuont to Article 152(6) of the Constitution in lhe
inlerest of the public.

3.3.2 Witnesses of the Soonsor of the Azloiion

7l . ln support of his Motion, the Sponsor of the Speciol Motion colled the following

witnesses

3.3.2.1 Witn ess ll: Titus Kioroiich

72.The witness look ooth pursuonl 1o Section l7(o) of the Ooths ond Stolutory

Decloroiions Act, Cop 15. The Commitlee confirmed thot the witness hod

ottoined the oge of mojority ond hence wos competent lo testify.
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73. He informed the Commitlee thot he hod purchosed fifteen (15) bogs of NPK

l0:26:10 from the NCPB depol o1 Kipkelion which he used to plont moize on
eight (8) ocres of lond but the moize did nol grow to o heighl obove lhe
knees.

74. He odded thot the foke fertilizers offecied his lond ond thot his yields moy be
low for the next severol yeors. He indicoted thot the use of the foke fertilizer
hod resulted in o loss estimoled ol Ksh. 70,000. The witness produced, os

evidence, o somple of the fertilizer io the Commiltee.

75. On cross-exominotion, he confirmed thol he hod nol reod the Motion ond
wos only testifying obout ihe foke fertilizer.

3.3.2.2 Witness lll: Mr. Benord Kurio

76.lhe wiiness took ooth pursuont to Seclion l7(o) of the Ooihs ond Stotutory
Declorotions Aci, Cop I5. The Committee confirmed thot the wilness hod
otlqined the oge of mojority ond hence wos competeni to testify.

77.Ihe witness informed ihe Commitlee thot he hod purchosed seven (7) bogs
of Movuno Fertilizer from the NCPB depot in Githunguri. He odded thol he
used six ond o holf bogs of the fertilizer to plont coffee, moize ond lrish

pototoes. However, the yields from this form remoined low ond he otiributed
lhot to the poor quolity of the fertilizer. The wiiness ovoiled os evidence six

empty socks ond holf o bog of fertilizer lo the Commiltee.

78. On cross-exominotion, he confirmed thot he hod not reod the Molion ond
wos only lestifying obout the foke fertilizer.

3.3.2.3 Witness lV: Mr. Dovid Moino Ndeowo

79.Ihe witness took oolh pursuont to Section l7(o) of the Ooihs ond Stotulory
Declorotions Act, Cop 15. The Commillee confirmed thot the wilness hod
otloined lhe oge of mojority ond hence wos compelenl to teslify.

80. The witness overred lhol he hod been requested for on interview by o Ms.

Cynthio Gichiri of Africo Uncensored on GPC Orgonic Plus Fertilizer in
November 2023, which he hod ogreed to. He stoted thot he hod seen bogs
of GPC Orgonic Plus Fertilizer ot the NCPB depot ot Kigonjo but did nol
purchose ony becouse he believed il would not suit his needs.
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Bl . He hod obloined o reporl of on onolysis of the GPC Orgonic Plus Ferlilizer from

Ms. Cynlhio ond upon comporing it to on onolysis of his soil, the lotler hod

more nulrienis ihon ihe GPC Orgonic Plus Fertilizer.

82. On cross-exominotion, he confirmed thot he hod not outhored the reports, he

wos nol o registered beneficiory of the Notionol Fertiliser Subsidy Progrom

(NFSP) ond thot he hod not reqd lhe Motion.

3.3.2.4 Witness V: Mr. Sommv Kiotum Biroen

83. The witness took ooth pursuonl lo Section l7(o) of the Ooths ond Stotulory

Declorotions Act, Cop 15. The Commiltee confirmed thoi the witness hod

otioined the oge of moiority ond hence wos competeni 1o testify.

84. The witness testified thot he hod bought bogs of Movuno Fertilizer thot he used

for plonting moize on his five (5) ocres piece of lond. He indicoted thot the
fertilizer did not dissolve when put in woter os expected. He odded thot the

growth of ihe moize hod been stunted ond oitributed it io the fertilizer used.

85. On cross-exominolion, he confirmed lhot he hod not reod the Motion.

3.3.2.5 Witness Vl: Mr. Hoseo Rr-rtto

86. The witness iook ooth pursuont to Seclion l7(o) of lhe Ooths ond Stolutory

Declorotions Act, Cop ,l5. 
The Committee confirmed thot the wilness hod

oltoined the oge of mojority ond hence wos competent to testify.

87. He stoted thot he hod purchosed eight (8) bogs of subsidised fertilizer from

the NCPB ot Ziwo ond used it to plonl moize on his seven (7) ocres of lond but
the growth of the moize hod been stunled ond produced yellow kernels. He

produced os evidence, his witness stoiemenl ond texl messoges from E-

subsidy indicoting o voucher number thoi he redeemed to obioin the

fertilizer.

88. The witness olso submitted thoi the fertilizer hod ruined the soil on his form ond
occosioned losses thot resulted in o lock of income to poy school fees.

89. On cross-exominotion, he stoted thot he hod not reod the Motion
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3.4 Evldence by lhe Cobinel Secretory, Hon. Fronklin Mithiko linturi

90. On Thursdoy 9th Moy 2024,lhe Cobinet Secretory iook ooth ond odopted his

Replying Affidovit ond stoted before lhe Commiltee os follows:
I ) Thot lhe mover of lhe Speciol Molion hod not disclosed how he hod

violoted the low but hod bosed his ollegotions on perception. lt wos his

opinion thot the Honouroble Member for Aldoi Constituency, the odverse
porty to the ihirty-two (32) courl coses submitted os evidence in support
of ollegoiion 2, wos the proxy behind the Speciol Motion.

2) Thot since the previous regime, the medio hod been sponsored to spreod
propogondo meonl to toint his reputotion os port of o compoign to
politicolly intimidote him. As on exomple, he submitted o video clip from
o broodcost by Citizen Ie/evision on 2nd Moy 2024 sloling thoi he hod
been summoned ond orrested by the Direcloroie of Criminol
lnvestigotions (DCl) which wos not true.

3) On the subsidized fertilizer, thol formers ocross oll ports of the country hod
received plonting ond top-dressing fertiliser ond hod reolized good yields
ond were pleosed with the Mlnislry of Agriculiure ond Liveslock
Development. He odduced the oudio-visuols documenling ihe
tronsformoiive journey of the Ministry in reolizing the Governmenl's ogendo
on food security.

4) Thot, ot the dole of giving his teslimony, opproximolely three million bogs
of ferlilizer hod olreody been distributed to formers. He noled thol out of
thoi botch of fertilizer, only three thousond bogs hod been determined to
be sub-stondord.

5) Thot he wos neither o distributor nor o monufoclurer of the impugned
fertiliser. As Cobinet Secretory, he wos nol the occountoble officer for the
procurement, distribution ond iesling of fertilizer. As Cobinet Secrelory, he
could only rely on the odvice from the relevont ogencies ond officers on
the motler in queslion.

6) The subsidized fertilizer wos only ovoiloble io Kenyon formers who hod
registered with the Ministry through the Kenyo lnlegroted Agriculture
Monogement lnformolion System (KlAMlS). lt wos his submission thot o
person oulside the lerritoriol jurisdiclion of Kenyo could not obtoin the
subsidized fertilizer provided by the Ministry of Agricullure ond Livestock
Development os olleged by the Sponsor.
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7) Thot he did not hove ony pending coses before the courts os olleged in the
Motion os ihe courts hod olreody dispensed with oll the motters. lt wos his

view thot the Committee could not consider motters olreody heord ond

deiermined in courts of low. Furlher, on bod public perception he sloied
thol ihis hod been creoted by o section of lhe medio ond wos noi sufficient
ground for removol from office.

8) The witness pleoded with the Committee to dismiss lhe Motion os no

ollegotion hod been subslonlioled.

3.4. r Cross-exo minotion of the Cobinei Secrelo

91. The Advocoies of the Sponsor of the Speciol Motion cross-exomined the

Cobinet Secretory whose response wos to lhe effeci thot upon reolizotion of

lhe distribution of sub-slondord fertilizer, he hod instrucied lhe Principol

Secretory, Sloie Deporlment for Agricullure to stop the distribution of the NPK

fertilizer for investigolions to be conducled. He hod directed KEPHIS ond

KALRO to test the olleged sub-slondord ferlilizer ond report bock to him.

92. lt wos his submission lhot ihe NCPB, o semi-oulonomous government ogency
within the Minisiry of Agriculture ond Livestock Development hod odverlised

ond procured fertilizer on beholf of governmenl ond the supplier wos

expected to comply with the stondords set oul in the tender document' The

NCPB wos heoded by o Monoging Director who is the occounting officer in

occordonce with the Notionol Cereols ond Produce Boord Act, Cop 338'

Although, the Monoging Director of NCPB is oppointed by the Cobinel
Secretory upon recommendotion by the Boord, the Cobinet Secretory did

not interfere in the running of the NCPB. However, he hod held severol

meetings with the Monoging Direcior of ihe NCPB to oscerioin the quolity of

the distributed f ertilizer.

g3. on who wos io be blomed for lhe distribution of the foke fertilizer, the cobinet
Secretory wos of the opinion thot no one in the Ministry of Agricullure ond

Livestock Development could be blomed for the distribution of sub-stondord

fertilizer os the procuremenl hod been done in occordonce wilh the

provisions of the Public Procurement ond Asset Disposol Act, Cop 412C.

94. On whol he hod done to remedy the situolion, it wos his submission thoi he

hod been trying to remedy the negotive effects of the sub-stondord fertilizer

by distributing fertilizer with more nitrogen. Furiher, olthough the suppliers of

sub-stondord feriilizer hod been poid, lheir bonk occounts hod been frozen

1o prevenl further loss of public money.
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3.4.2 Re-exominolion of the Cobinet Secretory

95. The Advocoles for the Cobinet Secretory decided not lo reexomine him.

3.4.3 Clorificotions by lhe Commiltee

96. On clorificotions from the Members, the Cobinei Secrelory responded thot:
l) The estoblishment of the Fertilizers ond Animol Foodsiuffs Boord of Kenyo

wos work in progress ond thot on ihe interim the Cobinel Secrelory hod
tosked the Director for Crops ond the Director for Veterinory Services 1o

ossume the role of the Boord. The decision to estoblish the Boord hod to
be refened to Cobinet given the plons by the government to collopse
some Boords.

2) On the bosis under which NCPB received money to purchose ihe
subsidized fertilizer given thot the funds were opproved under the Stote
Deportment for Agriculture ond not NCPB in the budget estimotes for the
yeor ended 301h June 2024 ond whether the Ministry hod the power to
tronsfer money from one deportmenl to onother. The Cobinet Secrelory
submitted thot the proctice wos lhot money hos olwoys been tronsferred
io NCPB os received to purchose feriilizer ond occouni for it.

3) As regords to the question on whot informed the decision to tronsfer the
function of purchose ond disiribution of ferlilizer from KNTC to NCPB; the
Cobinet Secretory exploined lhot NCPB wos eosily occessible 1o formers
ond hence wos better ploced lo undertoke lhe function.

3.5 Closing Slolemenls

3.5..l Closino Stotement by the Hon. Jock Womboko. MP- The Sponsor
of the Moiion

97. ln his closing slotement, Hon. Jock Wonomi Womboko, MP expressed his

dissotisfoction with ihe decision of the Committee not to summon the
Principol Secretory ond the COO of KEL Chemicols Limited, who in his view
were relevont ployers in the motter before the Commiltee.

98. He odded thot his motivotion for sponsoring the Motion wos fueled by the foct
thot the negotive impocts of the foke ferlilizer hod offecied formers oll over
the country ond thot ihe Cobinet Secretory should toke responsibilily for the
foilures of the Ministry, not just its successes.
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99. Additionolly, he submitted thot lhe foke fertilizer could domoge the soil, couse

severe heolth risks such os concer ond leod to lock of food ond income. He

stoted thoi these hod endongered formers' economic well-being. He hod,

therefore, token it upon himself, ot personol cosl, to seek jusiice for the

formers.

100. Ms. Asho Boshir, Advocole of lhe Sponsor of the Motion. submilted thot the

Moiion wos premised on the foilure of lhe Cobinet Secretory to properly

dischorge his dulies in occordonce with the low by nol estoblishing the
Fertilizer ond Animol Foodstuffs Boord to ensure ihot Kenyons received the

occepted quolily of feriilizer.

l0l . She submitted thot the Cobinet Secretory, in his copocity os o Stote officer,

hod foiled 1o odhere to the guiding principles of leodership ond integrily of

selfless service bosed solely on public interest. She stoted thot the Cobinet
Secrelory hod controvened Ariicle 73,2]l oI ihe Constitution on importiolily
ond lronsporency in the execution of public dulies by providing

controdiclory informotion reloting to the quolity of ferlilizer.

102. ll wos her submission thot the Motion wos in public interest ond urged the

Commitiee 1o consider the focls of ihe invesligotion devoid of their polilicol

offiliotions ond uphold the rule of low. She concluded by sloting thot Kenyo

heovily depends on ogriculture ond lhe effects of the impugned fertilizer

would subsequently offect the counlry's economy.

,l03. 
Dr. John Khominwo, Advocote for the Sponsor, submitted thot Arlicles I (2),

2(5) ond 201 of the Conslilulion hod lo be upheld. He stoted thot Arlicle 2

of the Constilution delegoted lhe sovereigniy of the people to their elected
represeniotives. The Motion for the dismissol of the Cobinet Secretory hod

been supported by one hundred ond forty-nine Members of the Noiionol

Assembly. ll wos importonl for lhe Committee 1o uphold their wishes on lhe
motter.

l04.Further, the Counsel stoted Cobinel Secretory hod foiled 1o dischorge his

duties os o Minister in chorge of food security os lhere hod been no

occounlobility on his port with regord to the foke fertilizer. He submitted thot

this wos controry to Arlicle 201 of the Constitution which sets out the
principles of public finonce including openness ond occountobility.
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105. He olso noled thot portfolio corruption is o globol issue ond deeply rooted in

Kenyo. He encouroged the Commiltee to use the instont cose to set o good
precedenl for curbing corrupiion.

3.5.2 Closino Stotement bv ihe Cobin t -Secreiorv- Hon. Fronklin Mithiko
Linturi

106. Dr. Muthomi Thionkolu, Advocote for the Cobinet Secretory, submitted thol
this wos o groundbreoking process for lhe Noiionol Assembly os ihe
outcome of lhe process would set the lone for future impeochmenl
processes.

107. He noted thot the Committee should drow lessons from the process ond
estoblish officiol rules of procedure for impeochment. He olso sloled thot il
wos importont for the Committee 1o setlle the issue of ihe ploce of personol

vendetto in o process onchored on Article 152 of the Constitution.

108. He furlher submitied thot the lmpeochment Motion ogoinst the Cobinet
Secrelory wos the result of five yeors of chorocter ossossinotion os port of o
politicol compoign ogoinst the Cobinel Secretory. ln his view, lherefore,
there wos no merit in the ollegotions ond the evidence ploced before fhe
Committee did not meel the threshold os envisioned in Sections 55 ond 57

of ihe Evidence Act, Cop 80.

109. He reiteroted thot the Constiiution provides for the right 1o be presumed

innocent until proven guilty ond persuoded the Commitlee nol to be
swoyed by public perceptions but to focus on the evidence odduced
before it. Counsel further reiteroted thot the Committee needed to sotisfy

itself thot the evidence provided by the Sponsor hod solisfoctorily
substontioted ihe ollegotions ogoinst the Cobinet Secrelory.

ll0. Mr. Bonifoce Mowiro, Advocole for the Cobinet Secrelory, submitled thot
resignotion is noi okin to impeochmenl os implied by the Counsel for the
Sponsor. lmpeochment would disquolify the Cobinet Secretory from holding
ony other Stote office in the fuiure. Hence, the high evidentiory threshold.

I I l. lt wos his submission, thot the wilnesses of the Sponsor of the Motion hod not
odduced evidence relevonl to the Motion thereby foiling to sotisfy the
required stondord of burden of proof . He urged the Commitlee io dismiss

the Motion.
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CHAPTER FOUR

4 ANATYSIS OF THE EVIDENCE

4.1 Bockground

I 12. The Commiltee exomined the evidence put forth ond ihe orguments
presented by oll porties involved. The Committee wos guided by the
constitutionql imperoiives enshrined In Kenyo's legol fromework, including
principles of foir heoring, foir odminisirolive oction, noturol justice, good
governonce, ond the overorching considerotion of public interesl.

'I 13. In occordonce with lhe provisions of Article .l52(9) of the Constitution, lhe
Commiitee is mondoted to recommend the dismissol from office of o
Cobinei Secretory if the ollegotions in the Motion ore subslonlioled. As such,

the deliberotions of the Committee were centered on the cruciol question

of whether the ollegotions os levelled by the Sponsor hove been sufficiently
proven.

I 14. The grounds for the dismissol of o Cobinel Secretory from office ore loid
down in Article 152(6) of the Conslilution os follows-

"152(6) . A member of lhe Nofiono/ Assembly, suppoded by ol leosl one-
quorler of oll the members of the Assembly, moy propose o motion
requiring lhe Presidenl fo dismiss o Cobinel Secrelory-

(o) on the ground of o gross violotion of o provision of ihis Conslilulion
or of ony other low;

(b)where there ore serious reosons for believing thot the Cobinet
Secrelory hos commilted o crime under notionol or internotionol
low; or

/c/ or gross misconducf"

I 15. The Sponsor of the Molion seeks o resolution io hove the Cobinet Secretory
dismissed on the following grounds -

o) Gross viololion of lhe Constitulion or ony other low;
b) Serious reosons for believing thot the Cobinet Secretory hos

committed o crime under notionol low; ond
c) Gross misconduct.

4.1.1 Ground One: Gross Violotion of the Constitulion or onv other low

1 16. Before exomining the ollegotions under the ground of gross violotion of the
Constitution, the Committee explored whol omounts lo gross violotion of lhe
Constitution.
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I 
.l7. 

A ploin reoding of the phrose 'gross viololion' reveols thot the ground ls nol
merely viololion of lhe Conslilution bul gross viololion. ln other words, not
every violotion of the Conslilution is considered o ground for removol. lt is

therefore imperotive, ol the outset, to determine whot omounts to gross

violotion of ihe Constitution.

llB.The Court of Appeol in the cose of Mortin Nyogo Womboro & 3 olhers v
Speoker of lhe Senole & 6 olhers [2014] eKLR held os follows with regord 1o

gross violotion:
"We note thot the Conslitution does nol define gross-violotion. Whot
omounls to gross violotion musl be considered on o cose-by-cose bosis

toking into occount the peculior focls ond circumstonces of eoch cose.
We concur with High Couri's slolemenl thol whether conducl is gross or
not will depend on the focls of eoch cose ond not every violotion of
lhe Consfilulion or other low is gross violotion. Ihe Nigerion Supreme
Court in lhe cose of Hon. Muyiwo lnokoju & Ofhers - vs- Hon. Abrohom
Adoolu Adeleke, 5.C.272/2006 opined os fol/ows:

The following constitute grove violotion or breoch of the
Constitution:

o) inlerf erence with the consiiluliono/ fvnctions of the legis/olure
ond lhe judiciory by on exhibition of over constitulionol
execulive power;

b/ obuse of lhe fisco/ provisions of the Conslitution;
cJ obuse of lhe Code of Conduct for public officers;
d) disregord ond breoch of lhe provisions on fundomentol

rights;
e) intederence with locol government funds ond steoling from

the f unds, pilfering of ihe funds...for personol goins;
f) insligotion of militory rule ond militory government; ond
g) ony olher subversive conducl which is directly inimicol to lhe

implemenlotion of some other mojor sectors of lhe
Consiilution.

I 19. A reloted issue for considerotion on conslitules violotion of the Constitulion is

specificity ond precision. This lest wos exploined in the locus clossicus of
Anorito Korimi Njeru v Republic [1979]eKLR, os follows,

"We would, however, ogoin sfress thot if o person is seeking redress
from the High Court on o motter which involves o reference io the
Constitution, it is imporlonl (if only to ensure thot justice is done io his

cose/ lhof he shou/d set ouf with o reosonob/e degree of precision
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thot of which he comploins, lhe provisions soid fo be infringed, ond
the monner in which they ore olleged to be infringed."

120. The Committee exomined the ollegotions under the ground of violotion of
the Constitution using the oforemeniioned tests.

4.l.l.l Alleoolion l[o): Viololion of Articles 2 ond l0l1 )lcl of the
Consiiluiion

l21.The Sponsor olleges thol the Hon. Fronklin Mithiko Linluri, octing os lhe
Cobinel Secrelory responsible for the Ministry of Agriculiure ond Livestock

Development, oppeors to hove commilted gross violotion of these
constitutionol provisions by-

1) nol undertoking publlc porticipotion with leoders, stokeholders, or
even deportments within the Minislry in the implemeniotion of for-
reoching policy decisions on the procuremenl ond distribution of
fertilizer therefore violoting the provisions of lhe Constitution on
nolionol volues ond principles of good governonce in so for os he
octed os o Stote officer to moke ond implemeni o public policy to
opprove the procurement ond dislribution of foke fertilizer controry
1o recommendotions of the Nolionol Cereols ond Produce Boord, on
ogency in the Minisiry; ond

2) opproving procurement ond distribulion of foke fertilizer by the
Notionol Cereols ond Produce Boord, discloses o gross viololion of
notionol volues ond principles of good governonce in so for os he

ocied os o Stote officer to moke ond implement o public policy to
opprove the procurement ond distribution of foke fertilizer conirory
to Article l0(l )(b) of the Conslilution.

Port (i) of lhe Allegolion

122.The first porl of the ollegotion on gross violotion of the Conslilution is lhoi the

Cobinel Secreiory foiled to corry out public porticipotion in the
implementotion of the policy decisions on procuremeni ond distribution of
fertilizer ond therefore oppeors to hove viololed Articles 2 ond l0(l)(c) of
the Constitulion.

123. ln response to the issue of public porticipotion, lhe Cobinet Secrelory
submitted thot the fertilizer subsidy is o Kenyo Kwonzo policy ond wos port

of the Kenyo Kwonzo Election Monifesto, which wos rotified by voiers in the
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2022 Generol Election. He olso submilted thot no mode of public
porticipoiion con conceivobly ronk higher ihon putting on issue to the
electorote in o Generol Election which is lhe free exercise of lhe will of the
People.

124.He olso indicoted thot the policy of subsidized ferlilizer hod been
implemenled by previous odministrotions. ln sum, it wos the Cobinet
Secrelory's conlention thol it would be unfqir to vilify one person on occounl
of o government policy.

125. Public porticipotion is o theme thot runs through lhe Constitution ond vorious
lows. Article l0 of the Constitutions lisls public porticipoiion os one of the
nolionol volues ond principles of governonce. Article 10(l )c of the
Consiitution provides -

"The notionol volues ond principles of governonce in lhis Adicle
bind ollStoie orgons, Stoie officers, public officers ond ollpersons
whenever ony of them- (o) opplies or interprefs this Consfifufion;
(b) enocts, opplies or interprets ony low; or (c) mokes or
implemenls public policy decisions."

Porl (ii) of lhe Allegotion

126. On the second porl of ihe ollegotion on opproving procurement ond
distribuiion of foke fertilizer by the Nolionol Cereols qnd Produce Boord
(NCPB), ihe Cobinel Secretory submitled lhot he wos not the officer in
chorge of procuremeni ond distribution of ferlilizer under the NCPB which is

o semi-outonomous governmenl entity. He noted thot the NCPB hod
odvertised the procurement of fertilizer on Tender for Supply of Fertilizer on
Consignmenl Bosis doied 2l st Novembet 2023 os on onnexure to his Replying
Affidovit.

'l 27. lt wos lhe evidence of the Cobinet Secretory thot Section 69(l ) of the Public
Procuremenl ond Asset Disposol Act provides ihol oll opprovols reloling to
procuremenl sholl be in writing ond thot no documentory evidence hod
been odduced before the Seleci Committee io show thot he hod o role in
the procurement of the ferlilizer under investigotion.

128. The Cobinet Secretory olso stoted lhot Section 48 of the Public Procurement
ond Asset Disposol Act provides for on lnspeclion ond Acceptonce
Committee ond thot the Cobinet Secretory wos not o porl of the Tender
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Evoluotion Commiltee or the lnspeclion ond Acceplonce Commitlee for

ihe procurement of the ferlilizer in question.

'I 29. lt wos the evidence of the Cobinet Secretory thot the procurement

deporlment under the NCPB orgonisotionol slructure on poge 55 of his

written response to the Motion indicoted thot the Procurement Monoger is

the top most person responsible for motters to do wiih procuremeni of the

NCPB.

130. 11 wos further the evidence of the Cobinet Secretory thot the invitotion for

tender ond odverlisemenl to supply fertilizer wos done by the Monoging
Direclor of the Notionol Cereols ond Produce Boord os evidenced in poge

63 of the Cobinet Secretory's writlen response.

l3l.The Cobinel Secretory stoted thol he hod writlen o lelter doted 20rh

December 2023 on poge 367 of his written response oddressed to the CEO

NCPB to exercise coulion becouse of the sensitivity of the dockel ond the

need to ensure lhot there wos quolity ferlilizer in the morket, by underloking
tesl onolysis of ihe fertilizers deposited with them.

132. The Cobinet Secretory submitled thot the octuol procedure for inviting

tenders wos hondled by lhe Monoging Direclor of the NCPB.

'I 33. The questions before the Committee on this ollegotion is whelher lhe
Cobinel Secreiory wos involved in the procurement process ond whelher
the Cobinet Secretory breoched public trust bestowed upon him under
Seciion B of the Leodership ond lntegrity Act.

134. Section 8 of the Leodership ond lntegrily Act provides thot. "o Slofe office is

o position of public trust ond the outhority ond responsibility vested in o Slofe

officer sholl be exercised by the Stote officer in lhe best interesl of the
people of Kenyo."

I 35. The duties ond responsibilities of o Stole officer ore encopsuloled under the
provisions of Article 73 of the Consliiution os follows:

"Responsibiltftes of leodership
73. (l) Authorily ossigned to o Slole officer - [o/ is o public trusl lo be

exercised in o monner thot - 1/rJ is consisten t with the purposes ond
oblecls of this Constitution; (ii) demonstroles respect for the people; (iii)

brings honor to the notion ond dignity lo the office; ond (iv) promoles
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public confidence in the integrity of the office; ond (b) vesls in the Stote
officer the responsibility to serve the people, rother thon the power lo
rule them.

(2) The guiding princples of /eodership ond integrity include - (o)

seleclion on lhe bosis of persono/ integrily, competence ond
suitobility, or e/ection in free ond foir elecfions; (b) objectivity ond
imporliolity in decision moking, ond in ensuring thot decisions ore nol
influenced by nepotism, fovorilism, olher improper molives or conupt
prociices,' [c/ selfless service bosed solely on the public interest,
demonstroied by - (i) honesly in ihe execulion of public duties; ond (ii)
the declorotion of ony personol inlerest thot moy conflict with public
duties; (d) occountobility Io the public for decisions ond octions: ond (e)

discipline ond commitment in service to the people."

l36.Under the Public Procuremenl ond Assel Disposol Policy, 2019, the
responsibilities of the Cobinet with respect to Public Procuremeni ond Asset

Disposol include the following:
i) opprove public procurement ond osset disposol policy;
ii) set government strotegic prioriiies in public procurement ond ossei

disposo l;

iii) opprove public procurement ond osset disposol legislotive proposols
before submission to Porlioment;
iv) opprove budgei proposols before submission to Porlioment.

4.1.1.2 Alleootion I (b): Gross Viololion of Ariicle 45 of the Conslitution
'l37.Under this ollegotion, the Sponsor olleges thot the Cobinet Secretory

oppeors lo be in gross violotion of this constiiutionol provision by:
(i) infringing on consumers' right lo goods ond services of reosonoble

quolity ond 1o the proteclion of their heolth, sofety, ond economic
interests by opproving the procurement ond dislribution of foke
ferlilizer; ond

(ii) opproving the budgels for procurement ond distribution of foke
ferlilizer by the Notionol Cereols ond Produce Boord thereby
violoting consumer's right to goods ond services of reosonoble
quolily ond to the proiection of lheir heollh, sofely, ond economic
interests os he opproved the procuremenl ond dislribution of foke
fertilizer conlrory to Article 46 of the Constitulion.
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138. The Sponsor olleges thot the Cobinel Secretory oppeors to hove commilted
o gross violotion of this Constitulionol provision by infringing on consumer
righis to goods ond services of reosonoble quolity ond to the prolection of
their heolth, sofety ond economic inlerest by opproving the procuremenl

ond distribution of foke feriilizer.

139. According to the Sponsor, some formers bought foke fertilizer ond hence
their righis os consumers were violoted. He olso olleged thot some formers

received SMS messoges to collecl their ferlilizer only lo be given foke fertilizer

hoving poid for it.

I 40. The Sponsor presented four witnesses who described themselves os formers,

who hod boughl foke fertilizer from the NCPB. They presented before the

Committee whot they olleged lo be somples of ihe foke fertilizer. They olso

indicoted ihol their crop hod foiled os o result of the use of the foke ferlilizer

ond they hod incurred losses in the process.

14l.ln response, lhe Cobinet Secretory submilted thot the procuremeni ond
distribulion of ihe fertilizer wos corried ou1 by o semi-oulonomous public
qgency, NCPB, ond thot il wos not proper 1o ottribute the olleged
inf ringement on him.

l42.Ihe Cobinet Secretory osserted thol he did not engoge in the
monufociuring or distribution of ony goods or services thot could polentiolly
violote consumer rights. He emphosized thot os Cobinet Secrelory he relies

on the odvice of independent lechnicol ogencies of the Stote to ensure the
quolily of goods ond services ond protecl consumer inieresls.

143. The Cobinel Secretory olso stoted thoi on 20th December 2023, he wrote o
leiter lo the NCPB requesting them lo ensure thol they oscertoin the quolity

ond composition of terlilizers before delivery to ensure ihot formers get ihe
righl fertilizer to suit their plonting requirements ond boost ogriculturol
productivity. ln ihe letter, he olso requested the NCPB to osk the suppliers to

confirm in wriling the ferlilizer chemicol composition they will supply before
delivery.

I 44. Regording the olleged foilure by independent technicol ogencies to delecl
subslondord fertilizer consignments, which in ony event comprised o

negligible froclion of the totol supply, the Cobinet Secrelory deemed the
proposed sonclion of dismissing o Cobinet Secrelory os disproportionote
ond unreosonoble.
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145. ln responding to the issue involving the substondord ferlilizer from Bolch
Number 0312024, the Cobinet Secretory pointed out thol products ore
ossigned botch ond seriol numbers for troceobility ond recoll purposes, os

seen in this cose. He concluded ihot the Notionol Cereols qnd Produce
Boord (NCPB) hod obility to trock, troce, ond recoll the offected bogs of
substondord ferlilizer.

145. Seclion 7(3) of the Leodership ond lntegrity reods,

"(3)ln corrying out the duties of the office, o Stote officer sholl not
violote the righls ond fundomentol freedoms of ony person unless

olherwise express/y provided for in the low ond in occordonce with
Article 24 of ihe Constifution. "

147. Further, the Fertilizer ond Foodstuffs Boord of Kenyo esioblished under section
2A of the Fertilizer ond Foodstuff Act, CAP 345 is chorged with the following
f u nctions:

28, Funclions of fhe Boord
Ihe functions of the Boord sholl be fo-
(o)regulote lhe ferlilizers ond onimol foodstuffs industry in Kenyo

including the produclion, monufocture, pockoging, imporlotion ond
morketing of fertilizers ond onimol foodstuffs;

(b)regulote the importotion of row moierio/s for lhe monufocture of
onimal foodstuffs;

(c) promote the monufocture of fertilizers ond onimol foodstuffs:
(d) odvise the notionol ond counly governmenfs on-

(i) the procuremenl, imporlotion ond efficient and timely distribution
of subsidized fertilizers and onimol foodstuffs;

(ii) estoblishmenl of retoil outlets of fertilizers ond onimol foodstuffs in
ihe counties; ond

(iii) developmenl of policies reloled fo lhe monufocture ond
distribution of fertilizer ond onimol foodsfuffs;

(e/ inspecf ond lesf fertilizers ond onimol foodsluffs to ensure their guolity
ond sof efy;

/f/ license monufoclurers, dislribulors ond refoirers of fertilizers ond onimol
foodsfuffs on the recom mendotion of the Duector of Agriculture ond the
Director of Velerinory Services,'

(g) promote, in colloborotion wilh slokeholders in the ogriculture industry,
reseorch on f ertilizer ond onimolfoodsfuffs;
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(h) ensure thot f ertilizers ond onimol food sfuffs imporled, monuf octured or

distributed in Kenyo meet the sfondords of quolitY ond sofely os

prescribed by low.

148. Section 2C(l ) of the Act stotes thoi:
"The Boord shol/ consisf of the following persons oppointed by the

Cobinet Secre tory-"

4.1 .1 .3 Alleootion I Ic): Gros s Violotion of Article 73 of ihe Constitution

1 49. The Sponsor olleges thot the conduct of one Fronklin Mithiko Linturi, octing in
his role os the Cobinet Secretory responsible for the Ministry of Agriculture

ond Livestock Development, oppeors to be o gross violotion of this

constitutionol provision in so for os the public lrust wos exercised in o monner

thot is inconsistent with the purposes ond objects of the Constituiion. He

foiled to demonstroie respeci for the people, foiled to bring honour to the

notion, dignity io the office, ond foiled to promote public confidence in the

integrity of the office controry to Article 73(l)(o)(i), (ii), (iii) ond (iv) of the

Constitution.

150. According lo the Sponsor, in so for os the public trust wos exercised in o
monner thot is inconsisient with the purposes ond objects of this Constitution,

the Cobinet Secretory controvened Article 73 of the Constitution. The

Sponsor olleges thot the Cobinel Secretory foiled to demonstrote respect

for the people ond to bring honour to the notion ond dignity to the office.

l5l . To ougment this ollegotion, the Sponsor produced elecironic evidence of o

video in which the Cobinet Secretory colled o journolist o crook. Further, the

Sponsor presented two other excerpts of video recordings to demonstrote
ihot the Cobinet Secretory wos inconsistent in his explonotion on the

existence of the foke fertilizer.

,l52. In his response, the Cobinet Secretory testified thot there wos no sworn

witness stoiement by the journolist ond neilher wos the journolist invited to

testify. Further he decried thoi o section of lhe medio hod pointed him in

bod light leoding the public to hove o bod imoge of him. ln sum, the

Cobinet Secretory submitted thol the ollegotions were mere heorsoy ond

ore not odmissible.
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i53. On lhe press stolemenl issued by the Presidenl of the Low Society of Kenyo.
lhe Cobinel Secreiory submitted thot ihe some wos not odmissible os the
outhor hod neither sworn o stotemenl nor wos she o witness.

154. Article 73(l) of the Constitution stotes,
(l) Authority ossigned lo o Stole officer-

o/ is o public trust to be exercised in o monner thot-
/r/ is consisient with the purposes ond oblecls of this Consfifufion;
(ii) demonsfroles respecl for the people;
(iii) brings honour to the notion ond dignily to the office; ond
(iv) promotes public confidence in the integrity of the office; ond

/bJ vesfs in ihe Slole officer the responsibility lo serve the people, rother
thon the power to rule them.

155. Further, section I I of the Leodership ond lntegrity Act stotes:
A Stofe officer sholl-
(o)corry out duties of lhe office in o monner thot mointoins public

confidence in the integrity of lhe office;
(b)treot members of the public ond other public officers with courtesy

ond respecl;
(c) not discriminoie ogoinst ony person, excepl os rs expressly provided

by the low;
(d)to the extent oppropriote to the office, mointoin high stondords of

perlormonce ond level of professionolism within the orgonisotion;
ond

(e) if the Stole officer is o member of o professio nol body, observe ond
subscribe to the ethicol ond professio nol requirements of thot body
in so for os lhe requiremenls do not controvene the Conslitution or
lhrs Act.

156. The obove provisions ore mirrored in Section 9 of the Public Officer Eihics Act.

4. L L4 Alleootion I (d) : Gross Violoiion of Article 201 of the Consiilulion

157. The ollegotion ogoinsi the Cobinet Secretory is lhot one Fronklin Milhiko
Linluri, octing in his role os the Cobinet Secretory responsible for the Ministry

of Agriculture ond Liveslock Development, oppeors to hove committed o
gross violotion of this constitutionol provision by opproving the procurement
ond dislribution of foke fertilizer by ihe Notionol Cereols ond Produce Boord.
This omounts to o gross violotion of principles on public finonce in so for os
public money is concerned ond thot public money wos not opplied in o
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prudent ond responsible woy when he opproved the procurement ond
distribution of foke fertilizer controry Article 20,l (d) of the Conslilution.

158. The Sponsor olleges thot the Cobinet Secrelory oppeors to hove commitled
o gross violotion of Article 201 of the Constitution by opproving the
procuremenl ond distribution of foke fertilizer by the Notionol Cereols ond
Produce Boord. According to lhe Sponsor, this omounis to o gross viololion

of principles on public finonce in so for os public money is concerned ond
lhot public money wos not opplied in o prudeni ond responsible woy when
he opproved the procurement ond distribution of foke fertilizer.

l59.The Sponsor cloimed thot the Cobinel Secrelory opproved the purchose

ond distribution of foke ferlilizer. This resulted in formers in Kenyo ond Ugondo
purchosing foke fertilizer, thus violoting their consumer rights. Furiher, this

resulted in loss of public funds controry 1o Article 201 of the Constiiution.

160. Additionolly, the Cobinet Secrelory contended thot lhe text of the Agency
Agreemenl signed between the Nolionol Cereols ond Produce Boord

(NCPB) ond 51 Copitol Africo Diotomite Industries on Morch 31 , 2022, wos
prior to his oppointment os o Cobinet Secretory, ond further ihe ogreement
does not clossify GPC Diotomoceous os o fertilizer. He stoted ihol the
Sponsor hod foiled to provide ony evidence to support the cloim thot he

misled the Deportmentol Committee on Agricullure ond Liveslock by
presenting GPC Dioiomoceous os o soil conditioner.

l6l. The Cobinet Secrelory reiteroted thot the procurement ond dislribution of

the subslondord fertilizer wos done by o semi-oulonomous government

entity, NCPB. He stoled thot NCPB hos on occouniing officer who is

responsible for procuremeni. He further stoied thol no written opprovol hod
been presenled to lhe Select Committee lo show thol he wos responsible

for the opprovol. He sloted thot oll opprovols reloting 1o ony procurement
procedures should be in wriiing.

I 62. Further, the Cobinel Secrelory informed the Committee thot bonk occounts
of the responsible entilies hod been frozen ond ossured lhoi there would be
no loss of money in the event lhoi there were ony cloims mode. The Cobinet
Secrelory olso told the Select Committee thot it wos impossible for him to
commil the olleged violotion since os o Cobinet Secretory, he connot
opprove the procuremeni of fertilizers.
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163. The Cobinet Secretory olso told the Commillee thot ihe subsidized fertilizer
wos meont for Kenyon formers who ore registered using their Notionol
ldentity Cords ond Mobile Phone Numbers under the KlAMlS. There wos
therefore no woy Ugondons could occess the fertilizer os olleged by the
Sponsor of the Moiion.

164. Article 20'i of the Constitution provides for lhe principles of public finonce
including prudent use of public funds.

165. Article 226(5) provides thot-
"lf the holder of o public office, including o politicol office, direcls or
opproves lhe use of public funds controry to low or insfrucfions, lhe
person is lioble for ony loss orising from ihof use ond sholl moke good the
loss, whelher fhe person remoins the holder of the office or not."

165. Section 69(l ) of lhe Public Procuremenl Act stotes-
"All opprovols reloting to ony procedures in procuremeni shol/ be in
writing ond properly doted, documenied ond filed."

4.1.1.4 Alleootion I (e): Gross violotion of Article 232of lhe Consiitution

l57.The Sponsor olleges thot lhe Hon. Fronklin Mithiko Linturi, the Cobinel
Secretory for Agricullure ond Livestock Developmenl, oppeors to hove
committed o gross violotion of this conslilutionol provision where, he outlined
in his written submission os o response to the fertilizer subsidy progromme lo
the Deportmenlol Committee on Agricullure ond Livestock, misleoding
informoiion thot the Noiionol Cereols ond Produce Boord (NCPB) signed on
Agency Agreemenl with 5l Copitol Africo Diolomite lndustries on
3lslMorch 2022 tor supply ond dislribution of GPC dioiomoceous for its

commerciol function, ond thot the product wos not sold os o chemicol
ferlilizer but os o soil conditioner, violoting the volues ond principles of public
service, duty 1o use resources efficiently, effectively ond economicolly
controry to Arlicle 232 of the Conslilulion.

168. The Sponsor cloimed thot the Cobinet Secreiory hod breoched Arlicle 232

of the Constilulion through his response on the fertilizer subsidy progrom io
the Notionol Assembly Deportmentol Commiltee on Agriculture ond
Livestock. The Sponsor olleged thot the Cobinei Secretory, in his slotement
before the Deportmenlol Commillee, osserted thot the product wos not
sold os chemicol fertilizer bu1 os o soil conditioner. The Sponsor orgued thot
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this slotement wos decepiive, os the product wos distributed os chemicol
fertilizer which turned oul 1o be foke.

169. On the issue of soil condilioner, the Cobinet Secrelory indicoted ihot there

wos no evidence before the Selecl Commiltee ond thqt the Sponsor wos

misleoding the Selecl Commiitee. ln porogroph 50 (b)of his Replying

Affidovil, lhe Cobinet Secrelory sloies thot:

"os okeody exploined, lhe texl of lhe Agency Agreemenl signed

befween the NCPB ond 5l Copitol Africo Diotomite lnduslries on 3lr
March 2022 (long before my oppointmenl os o CS/ does nol stole thot
GPC Diofomoceous is o ferlilizer. Further, ond in ony event, the Mover of
the Specio/ Molion hos not odduced ony evidence lo subsfonlioie ihe

occusofion thot I mis/ed lhe Deportmentol Commiltee thol GPC

Diotomoceous is o soil conditioner."

'I 70. Article 232 ot lhe Conslitution provides for the volues ond principles of public

service. These include high stondords of professionol ethics; (b) efficient,
effective ond economic use of resources; (c) responsive, prompl, effective,
importiol ond equiloble provision of services; (d) involvement of the people

in the process of policy moking; (e) occountobiliiy for odminlstrotive octs; (f)

tronsporency ond provision 1o the public of timely, occurote informotion; (g)

foir competilion ond merit os lhe bosis of oppointmenls ond promolions; (h)

representotion of Kenyo's diverse communiiies; ond (i) offording odequote
ond equol opportunilies for oppoinimenl, troining ond odvoncement, of oll

levels of the public service, of men ond women; the members of oll ethnic
groups; ond persons with disobililies.

I 7l . These volues ond principles ore binding to oll slote orgons ond stote

corporotions.

4.1.2 Ground Two: Serious Reosons for Believino thot lhe Cobinet
Secretorv hos Commitied o Crime under Not ionol Low

4.1 .2.1 Alleootion 2 (o) Serious reosons for believino ihol the Cobinet
Secretorv hos commilted o crime under section 100 ond l0l of
the Penol Code Act .630 f the Lows of Kenvo

172.lhe porticulors of the ollegotion ore thot one Fronklin Mithiko Linturi, octing
in his role os the Cobinel Secretory for the Ministry of Agriculture ond
Livestock Development, issued o direciive to officiols of KEL Chemicols lo
otlend o press conference ond issue o siolement from the Noiionol Cereols
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ond Produce Boord. His subsequenl closure of ihe foctory ond declorolion
of il os o crime scene due to the compony's refusol io porticipote in the
stoged press conference, discloses grounds lhol there ore serious reosons
for believing ihot the Cobinet Secretory hos committed o crime under
nolionol low, including but not limiled to offences involving obuse of office
ond folse cloims by o person employed in the public service conlrory 1o

sectlons 100 ond 1 01 ol the Penol Code, Cop 63.

173. Secllon 100 of the Penol Code stotes

" I00. Folse cloims by persons employed in the public service Any person
who, being employed in the public service in such o copocity os to
require him or to enob/e him to f urnish refurns orsfotemenls touching ony
sum poyoble or cloimed to be poyoble to himself or to ony other person,

or touching ony other motter required to be certified for the purpose of
ony poyment of money or delivery of goods lo be mode lo ony person,

mokes o return or sfolemenl louching ony such motter which is, lo his

knowledge, folse in ony moteriol porliculor is guilty of o f elony".

l74.Seclion 101(l) of lhe Penol Code slotes thol, "Any person who, being
employed in the public service, does or direcls fo be done, in obuse of lhe
outhority of his office, ony orbitrory ocl prejudiciol to the rights of onother is

guilty of o f elony."

175. ln support of this ollegotion, the Sponsor of the Molion oitoched o letter
doted Fridoy l9rh April, 2024, by Ahmednosir Abdullohi, SC oddressed to
Amin Mohommed lbrohim, the Director of Criminol lnvesligotions titled;
"Monufoclure ond Diskibulion of Ferlilizers - KEL Limiled".

176. ln summory, the soid lelter wos requesting the Director of Criminol
lnvesligotions to "osses individuol responsibilily in light of the overoll
evoluotion of complicity, the conduct ond involvement of Mr. Fronklin

Mithiko Linturi, lhe Cobinet Secretory, Ministry of Agriculture ond Livestock
ond Mr. Joseph Kimote, the Monoging Director, Notionol Cereols ond
Produce Boord, should be scrulinized".

177. Olher solienl issues orising out of the letter doted I9th Februory, 2024 ore ihol:
I ) KEL Chemicols Limited hod informed Mr. Ahmednosir Abdullohi, SC

thot there were ottempis by the two public officers to dislort ihe
correcf occount of whol hod tronspired, ond to present o counler -

norrotive whose end wos lo incriminole KEL Chemicols Limited
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through intimidotion ond threots ond to obsolve other porties thot
hod been odversely mentioned in the scondol.

2) 11 wos olso olleged in lhe letter thot Mr. Mithiko Linturi hod mode colls

to Mr. Devesh Kumor Potel on lOth April of oround 9:30om directing
him thot KEL Chemicols Limited wos required lo ottend o press

conference in Jocorondo hotel ond confirmed the need for him 1o

use the stotemeni os shored with him by Mr. Kimote, the Monoging
Director, Nolionol Cereols ond Produce Boord (NCPB) ot lhe Press

conference.

3) ll wos furlher stoled in the letler thot Mr. Devesh Kumor declined to
oppeor of Jocorondo hotel which resulted in the hostily plonned ond
convened inspeclion by the Cobinet Secrelory on l2th April,2024 o1

KEL Chemicol Limited plont in Thiko ond, his subsequent issuonce of
the orders closing the foctory ond decloring it o crime scene.

178. The Sponsor of the Moiion otloched the following document to the letter
which he olso sought to rely upon:
1) Prinled impressions of screenshots of colls by Hon. Mithiko Linturi, Cobinet

Secreiory for Agriculture ond Livestock Development; Mr. Joe Kimote,

Mr. John Moliri, the Generol Monoger NCPB.

2) Two olleged Press releoses on KEL Chemicols/ MEMS Limited

Substondord Fertilizer distribution.

1 79. ln response to the ollegolions, lhe Cobinet Secrelory in his replying offidovit
sworn on 6th Moy 2024 sloted thot the letter by Ahmednosir Abdullohi, SC is

inodmissible heorsoy to the extenl thot Ahmednosir Abdullohi, SC did not
receive or otherwise porticipote in ony of the olleged telephone colls or

wilness the olleged foctory visit.

lB0. Thot further the printed impressions of the screenshots otloched to the leller
by Ahmednosir Abdullohi, SC hod not been outhenticoted by the police,

mobile telecommunicotion services or ony other credible source or

outhority.

181 . The legol issues orising oul of this ollegotion ore:
l) Whether the letter doted Fridoy l9rh April,2024, by Ahmednosir

Abdullohi, SC is odmissible.
2) Whether the evidence wos corroboroied to moke il odmissible.
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3) Whether the contents of the lelter ore heorsoy evidence.
4) Whether the coll logs os ottoched to lhe leiler ore odmissible os

electronic evidence.

182. Heorsoy refers to o testimony given in court by o person other thon the one
who perceived it. As o generol rule heorsoy evidence is inodmissible ond is

controry to section 53 of the Evidence Acl, Cop 80.

183. The rule ogoinst Heorsoy is "o slotement mode by o person nol colled os o
witness which is offered in evidence 1o prove the lruth of the foct conloined
in the slotement is heorsoy ond it is not odmissible. lf however, ihe stolement
is offered in evidence, not to prove the truth of the focts contoined in the
stotemenl but only io prove ihot the stotemenl wos in focl mode il is not
heorsoy ond it is odmissible." This wos the holding of Juslice De Sl'lvo, ln
Subromonium v Public Proseculor (1956) WLR 965.

I 84. Article 50(4) of lhe Conslilulion provides thoi "Evidenc e obtoined in o
monner lhol viololes ony right or fundomentol freedom in lhe Bill of Rights

sholl be excluded if the odmission of the evidence would render the triol
unfoir, or otherwise be detrimentol to the odministrolion of jvstice."

185. Further, seclion 63 of the Evidence Act provides thot;
"63. Orolevidence musl be direcf.

I ) Orolevidence musl in oll coses be direct evidence.
2) For purposes of subsection (l) of ihis seclion, "direct evidence

"rneons -
o) With reference to o f oct which could be seen, lhe evidence of

o wilness who soys he sow it'
d Wrth reference to o foct which could be heord, lhe evidence

of o wiiness who soys he heord it;
c) With reference to o foct which could be perceived by ony

olher sense or in ony other monner, the evidence of o witness
who soys he perceived il by fhol sense or in thot monner;

d) with reference to on opinion or to the grounds on which thot
opinion is held. the evidence of the person who holds thol
opinion or, os the cose moybe, who ho/ds ii on lhose grounds."
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186. Given thot orol evidence musi be direcl, when one is deoling with

documenls, it is required thot the oulhor of lhe document presenls lhol
documenl in courl. The reoson why the oulhor of the document should
produce the documents they seek 1o rely upon in court, is to ensure thol
other porties in the lriol con hove on opportunily to cross-exomine them.

187. ln the clossic cose of Kinyolti vs. Republic (1984) eKLR, the Court of Appeol
stoled os follows with regords to heorsoy evidence:

"Heorsoy or indtect evidence is lhe ossertion of o person olher thon the
wiiness who is tesfifying, offered os evidence of the lruth ihol osserted

rother thon os evidence of the foct thot the osserlion wos mode. lt is noi
ortginol evidence ond is inodmissible.

The rule ogoinsl heorsoy is lhot o sfolemenf other thon one made by o
person while giving orol evidence in the proceedings is inodmissible os

evidence of o sloled foct.

fhe evidence of o sfotement mode io o witness by o person who is noi
col/ed os o witness moy or moy not be heorsoy. ll is heorsoy ond
inodmissible when the object of lhe evidence is lo esloblish the trulh of
whot is conloined in fhe sfolemenf. /l r's nol heorsoy ond is not odmissible

when it is proposed lo eslob/ish by the evidence, not the truth of the
sfotemenl, but the foct thot it wos mode."

l88.Also in Burunyi & Anor vs lJgondo Cr. Appeol No. 1968 EA 123, Sir Udo

Udomo the then CJ held -
" lt is not the duty of the courf lo sioge -monoge coses for lhe proseculion

nor is ii the duty of the court to endeovor to moke o cose ogoinsl on

occused where there is none. ln o crimtnolcose, lhe court connot enler
into the oreno. fhe only duty of the court is to hold the sco/e fo see lhol
justice is done occording to low on fhe evidence before it.

The tow on Admission of Eleclronic Evidence

,]89. 
Seclion 7BA (l ) ond (4) of the Evidence Act on the odmissibility of electronic

ond digitol evidence. lt sloles lhot:

"78A. (l) ln ony legol proceedings. electronic messoges ond digitol
moteriol sholl be odmissible os evidence.
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(4)Electronic ond digitol evidence generof ed by o person in the ordinory
course of business, or o copy or printout of or on extroct from the
electronic ond digitol evidence cerlified to be conect by o person in
lhe service of such person, rs on ifs mere production in ony civil, criminol,
odminislrolive or disciplinory proceedings under ony low, the rules of o
self+egulotory orgonizolion or ony other low or the common low,
odmissible in evidence ogoinsi ony person ond rebuttoble proof of the
focfs conioined in such record, copy, prinlout or exiroct."

190. Furlher, section l068 (l) ond (4) of the Evidence Act providesfor Admissibility
of Electronic Records ond stotes lhoi:

" 1068. Admissibility of electronic records
(lJ Notwithsto nding onything contoined in lhis Acl, ony informotion
contoined in on electronic record which is printed on poper, stored,
recorded or copied on opticol or electro-mognetic medio produced by
o computer (herein refened lo os "computer output") sho/l be deemed
lo be olso o document, if the conditions menlioned in lhis seclion ore
sofisl'ied in relotion to the informotion ond computer tn question ond sholl
be odmissible in ony proceedings, without further proof or production of
the originol, os evidence of ony contenls of the originol or of ony foct
sloted lherein where dtect evidence would be odmissible.
(4) ln ony proceedings where it is desired to give o sfofemenl in

evidence by virtue of fhis secfion, o certificote doing ony of the
following-

(o)identifying lhe electronic record contoining the stofemenl ond
describing the monner in which il wos produced;

(b) giving such porticulors of ony device involved in the production of
thol electronic record os moy be oppropriote for the purpose of
showing thot the electronic record wos produced by o computer;

(c) deoling with ony motlers to which condirions mentioned in
subseclion (2) relote: ond

(d)purporting lo be signed by o person occupying o responsib/e
posilion in relotion to the operotion of the relevont device or the
or the monogernent of the relevont oclivilies (whichever is

oppropriote), shol/ be evidence of ony motter slofed in lhe
certificote ond f or lhe purpose of lhis subse ction it sho/l be
suff icient f or o motter to be siofed to be lhe besl of lhe know/edge
of the person sloting it."
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l9l . Seclion l06H sloies so follows:

" 106H. Presumplion os to electronic signolure cerlificoles
A court sholl presume, unless lhe controry is proved, thot the informotion
Iisted in on eleclronic signoture ceriificote is conect, excepl for

inf ormotion, which hos not been verified, if the certificole wos occepled
by the subscriber.

192. Section l06l stotes os follows:

" 1061. Presumplion os to electronic messoges
A court moy presume thot on e/ecfronic messoge forworded by the
originotor through on electronic moil server to lhe oddressee fo whom
ihe messoge purporls to be oddressed conesponds with lhe messoge

os fed inlo his computer for tronsmissio n, but the court sholl nol moke
ony presumption os to lhe person by whom such o messoge wos senl."

193. The low outlines the considerolions to be loken in determining lhe probolive

volue of such evidence. These foctors include the consislency with which
the evidence wos stored, generoted or communicoted, os well os the

consistency with which the evidence's inlegrity wos mointoined ond ihe
meihod in which the evidence creolor wos identified.

4.1 .2.2 Alleootion 2 [b): Serious Reosons for Believino t o i the Cobrinet

Secretorv hos Co mmilted o Crime under section 3 3 ond 355 of the
penol code coo 63 lows of Kenvo.

,l94. 
The poriiculors of lhe ollegotion ore thol one Fronklin Mithiko Linturi, the

Cobinet Secretory for the Minislry of Agricullure ond Livestock Developmeni,
is currently under invesligotion by the Direcior of Public Proseculions ond the

Director of Criminol lnvestigolions, ond is focing orresi, chorging,
prosecuiion ond institution of criminol proceedings in reloiion to six pending

civil, commerciol ond fomily suits. This discloses grounds lhol there ore serious

reosons for believing thol the Cobinet Secretory hos commilted o crime

under nolionol low, including but no1 limited io offences involving uttering

folse documents ond procuring execuiion of documenls by folse preiences,

conlrory to sections 353 ond 355 of the Penol Code. Cop 63.

195. Seclion 353 of the Penol Code provides for the offence of uitering folse

docu ments:
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" Any person who knowingly ond f roudulently utlers o folse documenl is

guilty of on offence of lhe some kind ond is /iob/e io the some
punishrnent os if he hod forged the thing in question. "

196. Section 355 provides for the offence of procuring execution of documents
by folse pretences os follows:

" Any person who knowingly utters os ond for o subsisfing ond effectuol
documenl ony document or eleclronic record which hos by ony lowf ul

outhority been ordered to be revoked, concelled or suspended, or fhe
operolion of which hos ceosed by effluxion of time, or by deoth, or by
lhe hoppening of ony other event, is guilty of on offence of lhe some
kind, ond is lioble fo fhe some punishment, os if he hod forged lhe
document."

197. ln ihe Speciol Motion, the Sponsor sloted thot Fronklin Mithiko Linluri in his role
os ihe Cobinet Secrelory responsible for Agriculture ond Livestock
Development ond the findings of the courl's judgment inHon. FML&2 Others
v Director of Public Proseculions & 3 Ofhers; Regislror of Cornponies & l0
Others (lnterested Portres/ [2021] eKLR delivered on 30th November, 2021

resulted in the focl thot lhe Cobinel Secrelory is currently under invesligolion
by the Director of Public Prosecutions ond the Director of Criminol
lnvestigotions, ond focing orrest, chorging, prosecution ond instiiulion of
criminol proceedings in reloiion to six pending civil, commerciol ond fomily
suiis.

198. The Sponsor olleges thot the six pending civil, commerciol ond fomily suits

disclose grounds lhot there ore serious reosons for believing lhol the Cobinet
Secretory hos committed o crime under nolionol low, including but nol
limiied to offences listed under Chopter XXXV ogoinst forgery involving
offences ogoinst ultering folse documenls ond procuring execulion of
documents by folse pretenses, controry to sections 353 ond 355 of the Penol
Code, Cop 63.

199. In the ollegotions, the Sponsor sloted thot the Cobinet Secretory wos under
criminol investigotions concerning forgery of bqnk documents used to
obtoin credit focilities from lhe Fomily Bonk Limited, froudulent removol of
direciors of Atticon Limited ond froudulent opening ond operotion of o bonk
occounl ot Gulf Africon Bonk on beholf of Alticon Limited.
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200. The Sponsor further olleged thol the invesligotion wos bosed on on odvisory

issued in lhe letier doted l3th Februory, 2O2O from the Director of Public

Prosecutions io lhe Director of Criminol lnvestigotions os o result of which,
the Cobinel Secretory is focing orrest, chorge ond prosecution ond
institution of criminol proceedings in relotion to oll pending civil, commerciol
ond fomily nomely:

I ) High Court of Kenyo ot Noirobi (Commerciol DivisionJ Civi/ Suit No. E l38

of 20lB; Borons Esfote Ltd vs. Atticon Ltd & 6 Oihers;

2) HighCourlof KenyoAlNoirobi (FomilyDivision) Civil Suit lTof 2019(OS)
(previously High Court of Kenyo ot Meru (Fomily Division) Civil Suit No. 37

of 20lB; MJK vs FML;

3) High Court of Kenyo ol Noirobi (Commerctol DivisionJ Civil Suit No. E086

of 2019; Gulf Africon Bonk Limiied vs. Atlicon Limited& 4 Others;

4) High Court of Kenyo ot Noirobi (Commerciol Division) Civil Suit No' E3 I6

of 2020; Linkit Limited vs. Brendo Mithiko Mwendo;

5) High Court of Kenyo ol Noirobi (Commerciol Division) Civil Suit No. E029

of 20 I 9 ; Noniko H oldings Limit ed & 2 O th ers vs. A llicon Limit e d & 6 Others;

6) Milimoni Commerciol Chief Mogistrote's Courf Miscelloneous Civil Suit

No. 1044 of 20lB; MJK vs. FML; ond

7) Milimoni Commerciol Chief Mogistrole's Divorce Couse No. 272 of 2019

(Previously, Meru Chief Mogislrote's Divorce Couse No. 26 of 20lB); MJK

vs FML.

201. ln response io the ollegotions roised by the Sponsor, the Cobinet Secrelory

in his Replying Affidovit sworn on 6th Moy, 2024, coniended thoi:

I ) Although ihe Sponsor wonted him dismissed from office for ihe octs

ond omissions of third poriies, his spouse wos chorged with froud on

the some doy thot he wos proseculing the Speciol Molion before lhe

House. He odduced o copy of o Chorge Sheet thot the ODPP hos

preferred ogoinst the Sponsor's spouse.
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2) The Sponsor hod deliberotely misrepresented the Judgment
delivered in High Courl (Milimoni) Constitutionol Pelition No. E058 of
2021 Hon. FML& 2 Oihers v Director of Public Prosecutions & 3 Others;
Regislror ot Componies & I0 Oihers /lnleresfed Porties) [2021] eKLR

delivered on 30th November 2021. The Cobinet Secrelory, through his

Advocotes, informed ihe Committee thot the courts in this judgment
logether with olher judiciol decisions mode in his fovour of lhe
Cobinel Secretory. Thot the Sponsor hod seriously mischorocterised
the judgmeni of 30th November 2021, os he wos found innocent of
ollegotions on oltering folse documents, execution of documenls
through folse prelenses, ond forgery ond froud.

3/ After the delivery of the Judgment of 30ih November 2021 , the Police
fully investigoted lhe criminol octs olleged in the Speciol Molion. The

Police lhereotter forworded the file to the Office of the Dtector of
Public Prosecutions ("lhe ODPP") for review ond odvice. The ODPP
thoroughly reviewed the invesligotion file ond recommended ihot it
be closed with no further police oction. He ottoched copy of o letler
from the Directorote of Criminol lnvestigotions Ref.

DC l/lB/SCU/SEC / 2 / | / 1 I /VOL.XU59 doled 3 I'r Moy, 2023 regording on
"lnquiry into the criminol comploini by the Directors of Borons Esiote
Limited ond Fomily Bonk Limited (Reloted to the proceedings in High

Couri Civil Cose No. l38 of 20lB; Borons Estoie Limited versus Alficon
Limited & 5 Olhers ond HCC No. E029 of 2019 Noniko Holdings Limited
ond 6 Others).

4) The letler informed the Cobinel Secrelory ihol the investigotions in
those motters were conducted by the DCI ond the resultont file
forworded 1o the Office of the Director of Public Proseculions (ODPP)

for perusol ond odvice. The letler olso informed the Cobinel
Secretory thot the ODPP, vio o letter Ref. ODPP/CAM/l doted lltn
Moy, 2023 odvised ihot the file be closed wilh no further police
oction.

5) Allthe coses thol were referred lo in the Motion obout serious reosons
io believe ihot he hos committed o crime under notionol low relote
to privote offoirs ond they predote his oppoinlment os Cobinet
Secretory. Further, these ore motters ihol were disclosed to the
Commitiee on Appoinlmenls during his vetting for oppointment os
Cqbinet Secretory for Agricullure ond Livestock Development. He
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stoted thoi lhe motiers could not hove orisen os o resull of the
performonce or the execulion of duties of the CS.

Slolus of lhe Coses menlioned in lhe Speciol Molion

(o) Hon. FML & 2 Others versus Direcfo r of Public Proseculions & 3

Ofhers; Registror of Componies & l0 Olhers /lnferested Porfies/

[2021] eKLR;

202.Ihe court in its.iudgment found thot the ODPP ond DCI hod overlooked lhe
peiiiioners' concerns through their vorious communicotion even in lighi of

the foct found thot the DCI hod not fully octed or investigoted lhe
peliiioners' comploint lodged with him (colling for invesiigotion into lhe
froudulent chonges in Alticon Limited's directorship, shoreholding ond shore

copitol) ond directed the DCI to oct on the some ond forword his findings

to the ODPP within 90 doys. The Courl olso directed thot during the 90 doys

lhe ODPP ond the DCI nol to chorge or orresl the petitioners (the CS

included). Sove for lhis, the court found no merit in the petition ond dismissed

it with costs.

(b) High Court Commerciol Suit No. E0B6 of 2019; Gulf Africon Bonk

Limited versus Atticon Limited, Douglos Koilonyo & 3 Oihers;

203. The suil involved cloims of froudulent octions involving the opening ond
operolion of o bonk occount to obtoin credii focilities on beholf of Aiticon
Limited (in which the Cobinet Secretory wos o director).

204. The court found thot lhe bonk hod been negligent in the monner thot it
ollowed the subject occount to be opened ond the loon to be disbursed

ond foiled to toke reosonoble steps to slop the froudulent tronsoclions.

Consequently, lhe court held thol Aliicon wos entitled to recover Kshs.

21 ,846,607.25 from the Plointiff ond the 2nd to 4th Defendonis jointly ond
severolly.

(c) M. J. K versus F. M. L (MCDC No.272 of 2019);

205. This wos o divorce suit

(d) High Court of Kenyo ol Noirobi (Fomily Division/ Civil Suit l7 of 2019

IOSJ lpreviousty High Courl of Kenyo ot Meru (Fomily Division) Civil

Suit No. 37 of 2018; MJKvs FML
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206. Similorly, this wos o fomily couri dispute.
(e) HCCC No. El38 of 20lB: Borons Eslote Limiled versus Alticon

Limited & 5 Olhers eKLR; ond High Court of Kenyo ol Noirobi
(Commerctol Division) Civil Suit No. E029 of 2019: Noniko Holdings
Limited & 2 Others vs. Alficon Limited & 6 Others;

207.Ihe cloims concerned o chorge doted 26th June,20l7 thol Fomily Bonk

creoted over the Linkit Limited's properly whereby il odvonced the Atlicon
Limiied o sum of Kshs. 7,200,000/=.

208. Vio o Ruling of the High Court issued on 4lhJuly, 202,l lhis motler wos
consolidoted with Civil Cose No. E 201 of 2021;Arnold Kipkirui Longot v

Atticon Limited & 7 others [2021] eKLR ond HCCC No. E 029 of 2019, Noniko

Holdings Ltd & 2 Others vs Atiicon L1d & 6 Olhers. Civil Cose No. E20l ot 2021

is the leod file.

209. ln this regord, the Commitlee considered the issue on whether il con sit on

ludgmenls of the Couri. The committee took nole of the following:
I ) The court system in Kenyo, os in mony other jurisdictions, is designed 1o

provide o seporote ond distincl mechonism for oddressing grievonces
ogoinst judiciol decisions. The court system is designed to ensure ihot
decisions ore mode bosed on the low ond the focis of the cose, ond
thot these decisions con only be oppeoled ond reviewed by higher
courts.

2) Porliomeni, on the oiher hond, is primorily responsible for moking lows
ond overseeing the executive bronch of government. lt does not heor
oppeols from court decisions, which is o function of thejudiciol bronch.

3) The Select Committee could therefore connot sil ond preside on oppeol
over motters determined ond reserved for the courts.

210. Whelher the Committee con sit on oppeol ogoinst lhe decision of ihe House

when it opproved the oppointment of the Hon. Fronklin Mithiko Linturi os the
Cobinet Secretory for the Minislry of Agriculiure ond Livestock Development:

l) During the velting of the Hon. Fronklin Milhiko Linturi for oppoiniment lo
lhe position of Cobinet Secrelory for the Ministry of Agriculture ond
Livestock Development the Commiltee on Appointments considered
the queslion on ollegotions of forgery by the Cobinel Secretory, thot he
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hod obtoined loon focilities from o finonciol insiitution through forgery
ond froud.

2) The Cobinet Secretory broughl before the Committee on oppoiniments
two judgments exoneroting him of ony wrongdoing with regords 1o

forgery of signotures of shoreholders reloling to securing of loons withoul
lhe consenl of shoreholders in his componies. According io ihe
Commitiee Reporl, the two.judgments presenled before il were;

3) High Courl Civil Cose No. El38 OF 20lB; Borons Eslole Limited versus

Alticon Limited. Fronklin Mithiko Linturi & 4 Others (2019) eKLR; ond

4) High Coud Constitutionol Petition No. E068 of 2021; Hon. Fronklin Mithiko
Linturi, Emily Nkirole Buonloi ond Atlicon Limited & 2 Others versus

Director of Public Proseculions, Director of Criminol Invesligofions, lhe
Atlorney Generol & MJK.

5) Thus, regording his suitobility os o nominee the Commiltee on
Appointments of the Nolionol Assembly considered the issue of froud
ond forgery, ond observed thol the Hon. Fronklin Mithiko Liniuri hod
been chorged in o court of low bul hod never been convicted.

6) There wos o minorily opinion by some Members of the Committee on
Appointments rejecting the nominotion of Hon. Fronklin Milhiko Linturi os

the Cobinet Secretory for lhe Ministry of Agriculture ond Livestock

Development. One of the grounds for his rejection wos on the froud ond
forgery ollegotions in which the Members, occording to the Report,

found him unsuitoble io hold public office due io the grovity of the
ollegolions ond the court coses ogoinst him, ihe integrity questions thot
the coses roised ond the unsotisfoclory responses thot he provided to
lhe Committee. Consequently, the minority Members rejected his

nominotion to the Cobinet.

/) The First Report of the Commitlee on Appointments on ihe Vetting of
Nominees for Approvol os Cobinet Secrelories, the Secretory lo the
Cobinet ond lhe Altorney Generol wos loid on the Toble of the House

on 251f, Ociober,2022lor considerolion ond odoption.

8) Notobly, lhe House deliberoted on the Report of lhe Commitiee,
including the minority opinion on 25rh ond 26rh October, 2022 otter which
il voted ond odopted lhe mojority recommendoiion in fovour of the
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oppointment of Hon. Fronklin Mithiko Linturi os the Cobinet Secretory for
the Minisiry of Agriculture ond Livestock Development.

9) This Select Committees is nol empowered to sit in oppeol ogoinsl o
decision mode by the House itself. The House remqins the supreme
decision-moking body in the porliomentory system.

4.1.3 Ground Three: Gross Misconducl

2l l. The porliculors of the ollegotion ore thot one Fronklin Mithiko Linturi, octing
in his role os fhe Cobinel Secrelory responsib/e for the Ministry of Agriculture
ond Liveslock Development, by opproving procurement ond dislribution of
foke f ertilizer by lhe Noiionol Cereols ond Produce Boord, in so for os being
o Stole officer:
l/ hos foiled to exercise public trust in the best interesl of the people of

Kenyo ond this omounls lo gross mrlconducl controry to seclion 8 of lhe
Leodership ond lnlegrily Acl, Cop l85C;

2) hos f oiled in the performonce of his dulies lo lhe best of his obility to corry
oul the duties of the office efficiently ond honestly, ond to corry out the
dulies in o tronsporent ond occountoble monner, ond ihis omounts to
gross misconduct controry lo seclion l0@) a @) of the leodership ond
lntegrity Ac[ Cop l85C;

3) hos foiled to demonslrote professionolism in corrying oul duties of ihe
office in o monner thot mointoins pub/ic confidence in the integrity of
the office ond this omounfs lo gross misconducl c ontrory to seclion 1l (o)

of lhe leodership ond lntegrily Acl, Cop l85C; ond

4) misled the public by submitting folse informotion to o Deportmentol
Commitiee of fhe Noliono/ Assembly lhot GPC diotomoceous wos
disfributed os o soil conditioner ond not os o fertilizer, ond this omounts
fo gross misconducl controry lo seclion 29 of lhe leodership ond
lnlegrily Act Cop I85C.

212.Ihe phrose 'gross misconducl' is not defined in lhe Constitution, or in ony
other legislotion wlihin lhe Kenyon jurisdiction; ond thot lhere is no
conventionolly occepted legol definilion of 'gross misconducl'. However,
bolh courls ond scholors hove otlempled to define whot constituies 'gross

mrsconducl'.
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21 3. The Supreme Court in Muyo v Tribunol Appointed to lnvestigole lhe Conducf
of Jusfice Modin Moti Muyo. Judge of lhe High Court of Kenyo, Petition 4 of
2020; l2O22l KESC l6 (KLR) (Muyo Cose) defined gross misconduct os:

"438. The Tribunol odopls o definition of gross misconduct or
misbehoviour ihot in fers more seriousness in the cose of the former ond
less serious tnfroctions omounting to the lotter. The froming of gross

misconduct or misbehoviour under the Kenyon Constitulion ond the

Judiciol Code of Conduct (2003) requires the possibility of sonclioning o
voriety of controvening behoviour."

214. ln his book Kenyo's Conslilution: An lnstrumeni for Chonge, Professor Yosh

Pol Ghoi defined the term "gross misconduct" to meon 'generolly otrocious,
colossol, deploroble, disgusting, dreodful, enormous, gigontic, grove,

heinous, oulrogeous, odious ond shocking' . These words express some

extreme negotive conduct whether o conducl is gross or not will depend on

the motler os exposed by the focts".

215. ln High Court Constitutionol Petition No. 3 of 2014 being Hon. Morlin Nyogoh
Womboro & 4 olhers -vs- Ihe Speoker of lhe Senofe & 5 ofhers, the High

Court held os follows:

"To our minds theref ore, whether o conduct is qross or not will depend
on lhe focls of eo h cose hovino reoord to the Adicle of the Constitution
or onv written low olleoed to hove been violoted. We find thot it is not
everv violotion of ihe Consiilulion or writlen low thot con leod to the
removol of Governor, it hos io be o oross violotion.

Ihe question therefore is how to meosure whot constilules gross

violotion. We ore of the view thot the stondord lo be used does nof
require o molhemoticol formulo, bui il must ioke inlo occount lhe
intendment of Article lBl(l) of the Constitution. ln our view therefore
whotever is olleged ogoinsl o Governor musl;

(o/ be serious, substonliol ond weighty.
(b) there musl be o nexus between the Governor ond the olleged
gross vio/ofions of the Conslilulion or ony other writlen low.
(c)The chorges os fromed must stole with o degree of precision

the Article(s) or even Sub-Ariicles/s/ of lhe Constitulion or the
provisions of ony other written low thot hove been olleged to be
grossly violoted. "
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216. ln the Supreme Court Nigerion Cose of Hon. Muyiwo lnokoju & olhers -vs-
Hon. Abrohom Adeolu Addeke ond 3 olhers S.C. 272 of 2006; quoted ond
relied upon by the Supreme Courl of Kenyo in the cose of Morlin Nyogo
Womboro & 4 others -ys- Speoker of lhe Senole & 6 olhers [2014] eKLR lhe
court observed os f ollows:

"lt is noi o lowf ul or legitimote exercise of lhe conslif utionol f unction in
seclion 188 for o House of Assembly to remove o Governor or o Deputy
Governor lo ochieve o politicol purpose or one of orgonized vendetto
cleorly outside gross misconducl under lhe seclion. Seclion 188 connot
be invoked merely becouse fhe House does nof like the foce or look of
the Governo r or Deputy Governor in o porticulor moment or the
Gavernor or Deputy Governor refused lo respond with o generous smi/e
fo fhe Legislolure quo House on o porliomentory or courtesy visit to the
holder of the office.

The point I om slruggling lo moke out of this light stotement on o ployfvl
srde is fhot Secfion I88 is o very strong politicol weopon oi ihe disposol
of lhe House which must be used only in oppropriole coses of serious
wrong doing on the port of the Governor or Deputy Governor, which is

lontomount lo gross misconducl wilhin the meoning of subseclion / I lJ.

Seclion IBB is not o weopon ovoiloble to lhe Legislolure to police o
Governor or Deputy Governor in every wrong doing. A Governor or
Deputy Governor, os o humon being, connot olwoys be right ond he
connot cloim to be right olwoys. Ihol exp/oins why Seclion 188 fo/ks

obout gross misconducl. Accordingly, where o misconduci is noi gross,

the Section l.88 weopon of removol is nol ovoi/oble io lhe House of
Assemb/y."

217. Drowing from the obove, gross misconduct should encopsulote octs ihot:
o) exhibit o flogront violoiion of ihe Constitulion or stotutory duty;
b) undermine the essence of public lrusi ond iniegrity expected from

Cobinel Secretories;
c) constilutes o fundomenlol dereliction of duiies in o monner thol

suggests intentionol, reckless, or grossly negligent conducl; ond
d) involves oclions thot ore rodicolly inconsisteni with the ethicol

slqndords ond responsibilities outlined in Chopter Six of lhe Constitution

2l8.The Commitlee will be guided by lhe obove lest in ossessing whelher lhe
olleged oclions or omissions of Cobinet Secretory Hon. Fronklin Mithiko
Linluri, if proved, omount 1o gross misconduct.
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4. 1 .3.1 Alleootion 3lo): V iolotion of Seclion 8 of the eodershio ondL

lnteoritv Act Coo l85C

219.The Sponsor olleged thot the Cobinel Secretory hos foiled io exercise public

lrusl in the besl interest of the people of Kenyo ond this omounts to gross

misconduct controry to seclion 8 of the Leodership ond lnlegrily Act, Cop
't 85C.

22O.The Sponsor of the Motion tesiified lhot by opproving procurement ond
distribution of foke ferlilizer by ihe Notionol Cereols ond Produce Boord the

Cobinet Secretory breoched seclion 8 of the Leodership ond lntegrity Acl,
Cop 185C.

221 .The Sponsor of the Motion stoied thot the Cobinet Secretory hod
responsibility for procurement in the Ministry being the overoll heod of lhe
Minislry ond further drew the otteniion of the Committee to poge 357 of the
Cobinel Secretory's writien response.

222. ln response to the ollegolion, the Cobinet Secretory submitted thot under

section 48 of the Public Procuremeni ond Assel Disposol Act, Cop 4l2C the

Cobinet Secretory hos litlle or no role in lhe procurement process os

described in porogroph 5 of his Replying Affidovit.

223.Ihe issue of whelher the Cobinet Secrelory hos violoted Section 8 of the

Leodership ond lnlegrity Acl, Cop l85C os olleged, hos been deolt with

comprehensively ot porogrophs 126 to 136 of ihis report.

4.1 .3.2 Alleoolion 3tb) : Violotion of seclion l0tol & lbl of the Leodershio

ond lnteorilv Act. Coo l85C

224. Ihe Sponsor of the Motion olleged thol the Cobinet Secreiory hos foiled in

the performonce of his duties to ihe best of his obility lo corry out the duties

of the office efficiently ond honestly, ond lo corry out lhe duties in o
lronsporent ond occountoble monner, ond this omounts to gross

misconduct controry to seclion l0(o) & (b) of the Leodership ond lnlegrily
Act, Cop'185C.

225.The Sponsor of lhe Motion further olleged ihol the Cobinel Secrelory, by
opproving procurement ond distribution of foke fertilizer by the Notionol

Cereols ond Produce Boord, hod violoted section 10(o) & (b) of the

Leodership ond Inlegrity Aci. Cop 185C.
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225. The Sponsor of the Motion teslified ihot section 28 of ihe Fertilizers ond Animol
Foodstuffs Act stotes thot the functions of the Fertilizer ond Animol Foodstuffs
Boord of Kenyo ore to regulote fertilizer ond the onimol foodstuffs industry in

Kenyo, including the production, monufocture, pockoging, importotion ond
morkeiing.

227.The Sponsor of the Motion olso stoied thot hod the Minister estoblished the
Fertilizer ond Animol Foodstuffs Boord of Kenyo under section 2A of the
Fertilizers ond Animol Foodstuffs Acl, then the issue of procurement of foke
fertilizer would not hove orisen os the righlful body would hove undertoken
the procurement distribution or ony oiher ospect reloted to subsidised
fertilizer.

228. lt wqs the evidence of the Sponsor of the Motion thol under section 2C of
the Fertilizer ond Animol Foodstuffs Act, ii is the responsibility of the Cobinet
Secretory to oppoint the Fertilizer ond Animol Foodstuffs Boord of Kenyo ond
he hod violoted the low qnd foiled to dischorge his duty os set out in the
functions of the CS to esioblish Boords os set out in porogroph 6 of the
Cobinel Secretory's of fidovit.

229.Ihe Sponsor therefore testifies thot the Cobinet Secretory did not fulfill his

dulies under Section 2C of the Fertilizer ond Animol Foodstuffs Act, lhereby
foiling in his role under Section l0 of the Leodership ond lntegrity Act.

230. ln his response, the Cobinet Secretory submitted thot the breoch of the
Fertilizer ond Animol Foodstuffs Acl or ony other low wos not on ollegotion
in the Motion. lt wos unfoir to bring thot issue os it wos not one of the issues

before the Committee ond wos irrelevont to the proceedings.

231. The Cobinet Secretory olso submitted thot the Fertilizer ond Animol
Foodstuffs Act wos on old Act thot doted bock to 1965 ond omended in

2015. When it wos omended, it inlroduced the ospect of o boord. For
purposes of implementotion, it hos been o work in progress becouse os o
Ministry they tosked the Directors for Crops ond Veterinory Services to, in the
meontime, be deoling with the issue.

232. The Cobinet Secretory olso stoted thot o toskforce wos formed when he wos
not the Cobinet Secretory. He olso testified ihot there were o number of
technicol chollenges ihot needed lo be oddressed. He olso stoted thot the
toskforce wos in the process of coming up with o report.
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233. Further, the Cobinet Secretory stoted thot the Principol Secretory oppointed
o Fertilizer Monitoring Committee to hondle issues of fertilizer.

234. Section I0 of the Leodership ond lntegrity Act, Cop l85C provides thot:
A Siote officer sholl. lo lhe besf of their obility-

(o) corry oul the dulies of the offtce efficiently ond honestlY;

(b) cony out the dulies in o lronsporent ond occounloble monner:"

235. Given the Iegolresponsibilities ouilined Section 2A of the Fertilizer ond Animol

Foodstuffs Act, Cop 345, the issue for delerminotion by the Committee is

whether the meosures token by the Cobinet Secretory suffice os

complionce with the stotutory requirement for setting up the Boord ond
ensuring its functionolity.

236. The question therefore before the Committee is whot constitutes 'sufficient

oction' under the low ond whelher interim meosures ore occeploble os

complionce wilh these stotuiory mondotes.

4. r .3.3 Alleoolion 3lc) : Violotio n of seciion I l to) of the Leodershio ond
185C

237 .The Sponsor of the Motion olleged thot the Cobinet Secretory hod foiled to

demonstrote professionolism in corrying oui duties of the office in o monner
thoi moinloins public confidence in the integrity of the office ond this

omounls to gross misconduct controry to seclion I I (o) of the teodership ond
lntegrity Act, Cop 185C.

238. The Sponsor of the Motion further olleged thot the Cobinet Secretory hod

engoged in o public spot with journolists. He odduced the press Stotement
by ihe President of the Low Society of Kenyo os evidence on the some.

239. The Sponsor of the Motion olso olleged thot the Cobinet Secretory hod

stormed into o monufocturing plonl ond purported to revoke licenses, oll

without conducling proper invesiigotions or providing ony cleor policy

decisions from the Ministry on the motter. ln this regord the Sponsor referred

to o press stotemenl by the President of ihe Low Socieiy of Kenyo'

240. ln his response, the Cobinet Secretory stoted thot the President of the Low

Society of Kenyo hod not sworn ony witness stotement before the

Committee ond the press stolement wos, therefore, inodmissible os it wos

heorsoy evidence controry to section 63 of the Evidence Act, Cop 80.
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241 .The issue of odmissibility of heorsoy evidence hos been deolt with
comprehensively in poroproghs I82 to i88 of this report.

242. Neorsoy is generolly inodmissible unless ii folls within the slipuloted
exceptions. The Evidence Acl, Cop 80 sets forth this generol rule bul olso
detoils severol exceptions under which heorsoy evidence moy be
odmissible. The exceptions include; odmissions ond confessions, stotements
in public documents, stotements under speciol provisions, dying
declorolions, stotements in previous leslimony, stotements of experts ond
stotements ogoinst interest.

243.Ihe question for determinotion is whether the press stotement by ihe
President of the Low Society of Kenyo con be tied io ony of the excepiions
stipuloted obove.

4. 1.3.4 Alleootion 3[d): Violotion of section 29 of the Leodership ond
lnleqritv Act. Cop l85C

244.Ihe Sponsor of the Moiion olleged thot the Cobinet Secretory misled the
public by submilting folse informotion io o Deporimenlol Commitiee of the
Nolionol Assembly thol GPC diotomoceous wos distributed os o soil

condilioner ond not os o fertilizer, ond this omounts 1o gross misconduct
controry to section 29 of the Leodership ond lnlegrity Act, Cop 185C.

245. ll wos the tesiimony of the Sponsor of the Motion thot the Cobinel Secretory
hod submitted folse informotion in his wrilten submission io the Deportmentol
Commitiee of ihe Nolionol Assembly on Agriculture ond Livestock.

246. ln support of this ollegotion, lhe Sponsor of the Motion odduced excerpts of
three video recordings os evidence to demonstrote thol lhe Cobinet
Secretory soid thot the substonce thot wos termed os foke ferlilizer wos o soil

conditioner. He olso odded lhot whot wos olleged to be foke ferlilizer wos
ocluolly ihree thousond bogs which hod been delermined lo be sub-
stondord.

247.The Cobinet Secretory, in response to the ollegotion, stoted thol there wos
no evidence thot the produci wos not o soil conditioner or thot the producl
described in the controcl submitted wos differenl. He olso stoted the
controct wos signed before his tenure, therefore hod no involvemenl in the
terms of thot ogreement.

Reporl of ,he Serect Commitlee lnvestigoling lhe Proposed Dismissol of Hon. Frcnklin

Milhlko Linluri os Cobinel Secrelory for Agicultwe ond lvestock Development 70



248.Sectlon 29 of the Leodership ond lntegrity Act, Cop 185C provides thot o
Sloie officer sholl not knowingly give folse or misleoding informoiion to ony
person.

249.To estoblish o violotion of Section 29 of the Leodership ond Integrity Act, it is
criticol to prove thot the Cobinet Secretory knowingly provided folse

informotion with the intent to misleod.

250. Admissibility ond weight of the video evidence showing the Cobinet
Secretory's stotements ore cruciol. The Committee would typicolly exomine
whether these stotements were occurotely represenled ond
contextuo lized.
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CHAPTER FIVE

5 COMMITTEE OBSERVATIONS

5.1 Generol Observolions

251. The Committee hoving underioken investigotions on the proposed dismissol

of the Cobinel Secretory for Agriculture ond Livestock Development, Hon.
Fronklin Mithiko Linturi observed thot there is need to provide o
comprehensive fromework for lhe conducl of the proceedings of o Selecl
Committee oppointed under Article 152(5) of the Constitution.

5.2 Specific Observotions

252. Hoving considered the ollegotions in light of the opplicoble low, lhe
evidence before the Committee ond the presentotions by the porties, lhe
Committee mode the following observoiions :

5.2. I Ground One: Gross Violotion of lhe Consliiutlon or onv other low

5.2.1.1 Alleqotion l(o): Gross Violotion of Arlicle 2 ond i0{l)(c) of the
Conslitution

253. The Committee observed thol public porticipotion in the formuloiion ond
implemenlolion of the policy hod been undertoken. This wos done through
ihe publicizotion of the Kenyo Kwonzo Monifeslo which included: the issue

of the fertilizer subsidy progrom; the meetings held between the Cobinet
Secreiory ond vorious County Executive Commitlee Members; during the
process of opproprioiing funds to lhe Ministry by the Nolionol Assembly; ond
sensilizolion meelings held by the Minislry ocross the counlry.

254.Ihe Commitlee observed thot section 44 of the Public Procurement ond
Asset Disposol Act, Cop 412C, provides thoi on occounting officer of o
public entiiy sholl be primorily responsible for ensuring lhot the entity
complies with the Act. The Cobinel Secretory, therefore, hod no role in the
procurement of fertilizer by the Nolionol Cereols ond Produce Boord.

255. The Commiltee observed thot seciion 59(l ) of the Public Procurement ond
Asset Disposol Act provides thot oll opprovols reloting lo procurement sholl
be in writing ond doted. ln this regord, there wos no documentory evidence
odduced before the Selecl Committee to show thot the Cobinet Secretory
hod o role in the procurement of the fertilizer.
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5.2.1 .2 Alleootion I {b): Gros s Violotion of Article 46 of the Consiiiution

256. The Commitlee observed thot the procuremenl ond distribulion of lhe
feriilizer wos done by o semi-oulonomous public ogency, the Nolionol

Cereols ond Produce Boord, ond lhe Cobinet Secretory did not porlicipole
in lhe monufocturing or dislribution of ony goods or services thot could
potentiolly violole consumer rights.

5.2.1.3 Alleootion I [c): Gross Violotion of Article 73 of the Constitution

257.The Committee observed lhol section 35 of the Evidence Act, Cop' 80

codifies the rule ogoinst heorsoy. This rule oims to moinloin the reliobility of

evidence by excluding stotements thot hove not been subjected to cross-

exominotion or other iests of credibility. The Committee therefore could not

rely on heorsoy evidence.

5.2.,].4 Alleootion I ldl: Gross Violotion of Article 201 of the Constit tonitJ

258. The Committee observed thot the Agency Agreement signed belween lhe
Nolionol Cereols ond Produce Boord (NCPB) ond 5l Copitol Africo

Diotomite lnduslries on Morch 31 ,2022, wos mode ond execuled prior to the

oppoinlment of Hon. Mithiko Linturi os o Cobinet Secretory for Agriculture

ond Livestock Development, ond further the ogreemenl did not clossify GPC

Diotomoceous os o f ertilizer.

259. The Commitlee olso observed thot the subsidized fertilizer wos meonl for

Kenyon formers who ore registered using lheir Nolionol ldenlity Cords ond
Mobile Phone Numbers under lhe Kenyo lnlergroted Agriculture

Monogemenl lnformolion Syslem (KlAMlS). Therefore ihere wos no woy thoi
Ugondon formers or ony olher person not regislered under KIAMIS could

benefit from the fertilizer subsidy progrom.

5.2.1 .5 Alleootion 1 Ie): Gross Violotion of Article 232 of the Constitution

260. The Committee observed ihot the Agency Agreement signed between the

NCPB ond 5l Copitol Africo Diotomite lndustries on 3l* Morch 2022 did not

slole lhot GPC Diotomoceous is o fertilizer.
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5.2.2 Grovnd Two: Serious Reosons for Believino thot the Cobinet
Secretorv hos Committed o Crime under Nolionol Low

5.2.2.1 Alleqolion 2 (o): Serious reosons for believinq thol ihe Cobinet
Secretorv hos committed o crime under seclion 100 ond l0l of
the Penol Code Acl, 63 of the Lows of Kenyo

261 .Ihe Commitiee observed thot:

I) The Sponsor of the Motion sought 1o rely on the letter by Ahmednosir
Abdullohi, SC, Ref : MMA/DBM/KCLlOl412024 & AA/6717 /2024 doled 19th

April2024 who wos noi one of the witnesses of the Sponsor of the Motion.

2) The Sponsor did not coll Ahmednosir Abdullohi, SC who outhored the
lelter os o wilness neither wos ony offidovit ottoched to corroborote the
contenl of lhe letter.

3) ln the obsence of the sqid offidovit, ond the wilness stotement of
Ahmednosir Abdullohi, SC, the contents of the lelter by Ahmednosir, SC

doted I 9th April 2024 is heorsoy evidence, is inodmissible ond conirory 1o

ihe provisions of seciion 63 of the Evidence Act.

5.2.2.2 AI eootion 2 : Serious reosons for believino thot the Cobinet
Secretory hos Committed o Crime Under Section 353 ond 355
of the Peno Cod Coo 63 Lows of Kenvo

b

e

262.The Committee observed thot:
l) The Judgment issued by the Court in High Court Commerciol Suil No.

E0B6 ot 2019; Gulf Africon Bonk Limited versus Allicon Limited, Douglos
Koilonyo & 3 Others wos in fovour of Atlicon Limiled. The Cobinet
Secretory wos not o porty to this suit, however, he wos o Director of
Atlicon Limited, the Plointiff .

HCCC No. El38 of 201 B; Borons Estole Limited versus Afiicon Limited & 5
Olhers eKLR; ond High Courl of Kenyo ot Noirobi (Commerciol Division)

Civil Suit No. E029 of 2019; Noniko Holdings Limited & 2 Others vs. Afticon
Limited & 6 Ofhers; ore now consolidoted wiih Civi/ Cose No. E 201 of
2021 ; Arnold Kipkirui Longot v Atticon Limited & 7 others [20211 eKLR with
Civil Cose No. E20l os lhe /eod file. These consolidoted suits ore pending
before lhe High Court of Noirobi os they ore scheduled for port-heord
heoring in the Judiciory e-filing public informotion kiosk.
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2) The other coses menlioned by bolh the Sponsor ond ihe Cobinet
Secretory were civil suits in which no chorges were proffered on the

Cobinet Secretory os they ore fomily motier disputes nomely:

i). High Court of Kenyo ot Noirobi (Fomily DivisionJ Civil Suit 17 of
2019 (OS) (previously High Court of Kenyo ot Meru (Fomily

Division) Civil Suit No. 37 of 2018: MJK vs FML:

ii). Civil Appeol Applicotion No. E068 of 2022; Morionne Jebet
Kifony versus Fronklin Mithiko Linturi & Alticon Limiled; ond

iii). Milimoni Commerciol Chief Mogisfrote's Divorce Couse No.

272 ot 2019 (Previously, Meru Chief Mogisfrole's Divorce Couse

No.26 of 2018); MJKvs FML)

5.2.3 Ground T ee: Gross Misconduhr ^+

263.The Commitlee observed thol:

I ) there wos no nexus between the Cobinet Secretory ond the olleged
gross misconduct;

2) the ollegotions os fromed do nol stoie wilh o degree of precision the

Article(s) or even Sub-Articles(s) of the Conslitulion or the provisions

of ony other written low thot hove been olleged to be grossly

violoted;

3) Section 44 of the Public Procurement ond Asset Disposol Act, Cop
412C, provides thot on occounting officer of o public entity sholl be
primorily responsible for ensuring thot the entity complies with the Act.
The Cobinet Secreiory, therefore, hod no role in the procurement of
fertilizer by NCPB; ond

4) Seciion 69(l ) of the Public Procurement ond Asset Disposol Act
provides thot oll opprovols reloting 1o procurement sholl be in wriling
ond do1ed. ln this regord, there wos no documentory evidence
odduced before the Selecl Committee to show thot the Cobinet
Secretory hod o role in the procurement of the fertilizer.
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CHAPTER SIX

6 COMMITEE FINDING

264.The Committee finds thoi the ollegotions under Ground One on Gross

Violotion of the Constitution or ony other low; Ground Two on Serious

Reosons for Believing thot the Cobinet Secretory hos Committed o Crime
under Notionol Low; ond Ground Three on Gross Misconduct os outlined in

the Speciol Motion ore unsubslontloted..
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CHAPTER SEVEN

7 COMMITTEE RECOMMENDATION

265. Hoving considered the provisions of Ariicle ,l52 of the Constitution, lhe
relevont slolutes ond Slonding Orders, the Commitlee RECOMMENDS to the
House os f ollows:

THAT pursuont to Article .l52(9)(o) of the Constitution ond Slonding Order
66(7)(o), the Commitiee hoving found thot the ollegotions ogoinst the
Cobinet Secretory for Agriculture ond Livestock Developmenl ore
unsubslontioled, there be no furlher proceedings on the motter.

SIGNE DATE
E I.s_ \ ,;lr,jlfr

HON. NAOMIJITLO WAQO, CBS, MP

CHAIRPERSON

SEI.ECT COMMITIEE INVESTIGATING THE PROPOSED DISMISSAL OF HON.

F8ANKUN l lTHtKA UNTURT,-Eq+*S€4B|NET SECRETARY FOR AGRICUTTURE

AND LIVESTOCK DEVELOPMENT

1 3 MAY 202{ 1"1edb\1

FlDr{ NAcMI t{AQo, c6(' r^g '

ct-lAl.opre!L d (ElFcl cDro'(r116 t-

G tDrat'Li CrlIB(f..
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MINORITY/DISSENTING OPINION ON THE REPORT OF THE SELECT COMMITTEE

INVESTIGATING THE PROPOSED DISMISSAT OF HON. FRANKTIN MITHIKA TINTURI

AS CABINET SECRETARY IOR AGRICUTTURE AND TIVESTOCK DEVETOPMENT

266.Pursuont to Stonding Order 199 (5) ond (6) the following Members of the
Commitiee recorded o minorily/dissenling opinion ogoinst the Reporl of the
Select Commitiee lnvesiigoting the proposed Dismissol of Hon. Fronklin

Milhiko Linturi os Cobinel Secretory for Agriculture ond Liveslock
Development:

1) The Hon. Robert Mbui. CBS. MP;

2) The Hon. T. J. Kojwong, MP;

3) The Hon. Cotherine Omonyo, MP; ond
4) The Hon. Yussuf Mohomed. MP.

267.Ihey noled thot the dissent from the minority is bosed on Consiiiulionol
principles ond ore lorgely informed by the understonding ond opprecioiion
of the role ond mondote of the Commitiee ond which forms the firsi bosis of
deporlure.

An lnquisiloriol lnvestigolive Commitlee Vis-d-vis on Adversoriol Judiciol
Courl

268. The Minority ovened thot the Mojority ore treoting this Commiitee os o strictly
odversoriol judiciol body. The Minority dissent lhot the Commiltee is sitting
like judges in o Courl of low.

269. According to the Minorily, Article 94(4) of lhe Constitution provides thot:
4) Porlioment sholl protect this Constitutio n ond promote the democrotic
governonce of the Republic.

270. Under Article 95 of the Constitulion, lhe Notionol Assembly oversights
notionol revenue ond expendilure by slole orgons. The Minority overs thol
the role of oversighl by the Nolionol Assembly exisls whether the Members
ore silting in the plenory or o Committee of the House.

271.Ihey odd thot thot oversight role exists even in the obsence of o Molion by
o Member of Porlioment or o Petilion from the Public. According to the
Minorily, the Notionol Assembly connol obdicote its oversight role by ciiing
lechnicolities even where the Notionol Assembly con go out of its woy to
esloblish the posilion.
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272.The Minority over ihot the inquisitoriol noture of o Committee of the Nolionol
Assembly or ony of its Committee is reflected under;

o. Article I 25 of the Constitution which stotes.
(l) Either House of Porlioment, ond ony of its committees, hos power

fo summon ony percon to oppeor belore it for the purpose of givtng
evidence or providing informolion.

(2) For the purposes of clouse (l), o House of Porliomenl ond ony of
its commiltees hos lhe some powers os the High Court- (o) to
enlorce fhe ollendonce of wilnesses ond exomine them on ooth,
offirmolion or otherwtse; (b) to compel the production of documenls:
ond (c) lo issue o commission or requesl fo exomine wilnesses

obrood.

b. Stonding Order Number l9l provides;

191. (l) Commitlees sholl enjoy ond exercise oll the powers ond
privileges bestowed on Porlioment by the Conslilution ond slolute,
including the power to-

o. summon ony person to oppeor before it for lhe purposes of
giving evidence or providing informolion;

b. enforce the otiendonce of wilnesses ond exomine lhem under
ooth, offirmotion or otherwise; (c) compel the production of
documenis; (d) request for ond receive popers ond documents
from the Government ond the public; ond

b. (e) issue o commission or requesl 1o exqmine witnesses obrood.

273.Ihey over thot the very Rules on the Conduct of ihe Investigoiions odopted
by the Committee olso reflect lhe inquisitoriol noture of the Committee.

274.Ihe Minorily opine thot this power lo summon witnesses ond coll for
documents shows lhol Kenyons empowered ihe Nolionol Assembly lo go
beyond whot is presented before il in the exercise of oversighl.

275.The Minorily observed thot it will be o dereliclion of duty for the Committee
to foil to get 1o the bottom of on issue ond cite odversoriol technicolities os
justificoiion.

27 6.Ihe Minorily therefore f ind thot by reslricting iiself to the moteriol before it in

on odversoriol woy, the Committee through lhe mojorily obdicoled their

duty ond foiled to exercise o power donoted to it by the Constitulion.
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Emphosizing Evidence on Common/Undispuled issues

277.The Minority over thot where on issue is common ond is not in contest, ihere
is no justificolion to disregord o teslimony on occount of the nolure of the
evidence odduced.

278.Io this end, ihe Minority over thot the most solient focls of the motion ore not
in controversy ond oll the Committee needed to do is opply the low to the
some. The minority identified some of lhe undisputed issues os: -

o. Foke/substondord fertilizerwos distributed;
b. The foke/substondord fertilizer wos procured ond distribuled by

the NCPB;

c. The Cobinet Secretory hos noi conslituled the Ferlilizer ond
Foodstuff Boord under Section 24 of the Ferlilizer ond Foodstuff
Boord;

d. Formers in Kenyo suffered loss os o result of the foke ferlilizer.

279. According to the Minorily these issues ond others do nol require evidence
ond lhe Mojority's insislence of o lock of on expert to tesl if ihe fertilizer is

foke/substondord or nol is unnecessory.

DISSENT ON ANATYSIS OF THE GROUNDS BY THE SPONSOR

280. The Minority dissented on the onolysis of the grounds. According lo the
Minority, ihe onolysis of the ollegotions ond grounds set out in the Motion
should toke the opprooch below.

l. Did lhe omission lo operolionolize the Fertilizer ond Animol
Foodsluffs Boord of Kenyo omounl lo gross viololion of lhe
Conslilulion or ony olher [ow?

28l . The Minority over thot the primory stolule for the Fertilizer Subsidy progromme
is the Fertilizer ond Animol Foodsluffs Aci CAP 345. They considers thot it is

the only Act of Porlioment where the lerm "subsidized ferlilizers" is used. This

is therefore the primory stotute for the fertilizer subsidy progromme.

282. Section 2A of the Fertilizers ond Animol Foodstuffs Act, Cop 345, provides for
lhe estoblishment of o Boord ond ii is the sole duty of the Cobinel Secretory
lo operotionolize the some.
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283. The functions of the Boord ore set out under section 28 ond include omong
others-
(d) odvising the notionol ond county governments on-
l. the procuremenl, impodotion ond efficienl ond limely distribution of

subsidized f edilizers ond onimolfoodsfuffs;
,1. esloblishment of reloil outlels of feililizers ond onimolfoodsluffs in the

counfies; ond
,,1. developmenl of policies reloled to lhe monufoclure ond distribulion

ol fertilizer ond onimol foodsfufis.

284.11 is cleor from the obove provision thot procurement ond distribution of
subsidized fertilizer folls squorely wilhin the ombit of the Boord ond no olher
entity.

285. Therefore, ony other entity thol purports to procure ond dislribute subsidized
fertilizer is illegol. ll is unfortunote thot since lhe CS ossumed office in 2022,

the Boord hos never been operolionolized os required by low. The Low hos

been in ploce from 2015.

286. The Cobinel Secretory ocknowledged thol he hod not esioblished the
Boord ond thot it wos work in progress.

287. ln his Replying Affidovit, the CS outlines his duties os the CS for Agriculture
ond Liveslock Development lo include-

(e) oppoint boord members of public inslilulions folling under the Ministry

ond lhe stote deportmenls in consu/totion with ihe Executive Office of
the President in occordonce with their respeclive enobling siolufes,'

288. By dinl of the obove porogroph, ihe CS ocknowledges thot indeed it is his

duty to oppoinl boords. The mere foct ihot the CS foiled to operolionolize
the tertilizer ond Animol Foodsluffs Boord bul insteod went oheod io
estoblish, through his Ministry, on illegol entity, the Notionol Fertilizer

Moniloring Commiltee, demonstrotes intentention on the port of lhe
Cobinet Secretory. lgnoronce of the low i.e. the Feriilizer ond Foodstuffs Act,
is not o defence.

289. The Nolionol Fertilizer Moniloring Committee which the Cobinet Secretory
estoblished locks ony mondoie when il comes to procurement ond
distribution of subsidized fertilizer. ll hos no bosis in low.
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290. A close reoding of the funciions of the NCPB ot section 4 of the Nolionol
Cereols ond Produce Boord Act, Cop 338, reveols thot none of its functions
include procurement ond distribution of subsidized ferfilizer.

291 . lnterestingly, none of NCPB's funciions reloie to feriilizer.

292. Executive Order No. 23 on the Orgonizotion of the Government of the
Republic of Kenyo ot poges 49-50, lists the NCPB os on insiilulion under the
Slote Deportment for Agricullure but is nol gronted powers to procure ond
dislribute subsidized fertilizer.

293. Upon being questioned by the Committee, lhe Cobinet Secrelory sloled
thot operolionolizolion of the Boord is work in progress implying thol he
odmits thot o Boord should ociuolly be in ploce. Section 2C of the Act
provides thot the members of the Boord "sholl" be oppointed by the
Cobinet Secretory.

294.The ordinory ond literol meoning of the word "sholl" is on imperolive
commond, usuolly indicoting thot certoin octions ore mondotory ond not
permissive. lt lherefore goes withoui soying thol the Boord should hove
olreody been operotionolized ond should hove been the entity hondling
procurement ond distribuiion of fertilizer under the Nolionol Fertilizer Subsidy
Progromme.

295. Foilure by the Cobinet Secretory to oppoint the Boord shows willful gross

violotion of the low or gross incompetence. This is o violotion of Arlicle 73 of
the Constitution.

296.The Minority therefore finds thot to thot extent, the ground of gross viololion
of the Constitution ond the Low is subslontioted.

Did the Cobinel Secrelory provide misleoding/folse informolion lo o
Commitlee of Porlioment, ond if so. does il omount lo gross violotion of lhe
Low?

297.The Minorily over lhot the CS hod the responsibiliiy of giving Kenyons
occurote informotion once the foke fertilizer scondol wos uneorlhed.
lnsleod, os evidenced by oudio-visuol clips ployed before the Commiltee
ond the record of the Deportmentol Committee on Agriculture ond
Livestock, the CS blotontly went before the medio on vorious occosions
giving conflicting occounls ond misleoding Kenyons even f urther.
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298. Accordingly, it is not disputed thot the Cobinet Secretory told the Commitlee
on Agricullure ond Liveslock Development ihot whot wos distribuled wos

not meont to be o chemicol fertilizer but o soil condilioner. lt is port of the
record of this House.

299.lhe CS. os the heod of the Minislry, hod the responsibilily of setling the record
stroight but he foiled to thereby violoting ihe public trust bestowed upon him

by the people of Kenyo conlrory to Article 73 of lhe Constitution ond Section
7(3) of the Leodership ond Integrity Acl.

300. ln view of the obove, further, the chorge on foiling in lhe performonce of his

dulies to the best of his obility to corry out the duties of the office efficiently
ond honestly, ond 1o corry out the dulies in o tronsporent ond occounloble
monner hove been subslontioted.

ll. Viololion of Arlicle 201- Principles of Public Finonce

301. Article 201(d) of the Conslitution provides thus:

The following princrples sholl guide oll ospecfs of public finonce in the
Republic-

(e) public money sholl be used in o prudenl ond responsible woy;

302. The CS, opplied funds from the exchequer to ihe Notionol Cereols ond
Produce Boord for purposes of procurement ond distribution of foke fertilizer

under the Notionol Feriilizer Subsidy Progromme. (tetter).

303. This is cleorly on instonce of misoppropriotion of tox poyers' money since lhe
NCPB locks such mondote. The CS breoched the low by not only foiling to
esloblish ond operoiionolize the righl entity, thot is, the Ferlilizer ond Animol
Foodsluffs Boord, bul chonneled funds meont for the boord to o wrong
enlily, the NCPB.

304. The CS grossly violoted Article 201(d) in so for os public money is concerned
in thot public money wos not opplied in o prudent ond responsible monner.

305. The Budget for subsidized fertilizer wos opproved under the deportmenl of
crops. However, the CS misopproprioted the budget to NCPB wifhouf o

legol insirument. This offends the principle of ministeriol responsibility in so for
os implementolion of the budget is concerned.
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306. The Courl of Appeol in the cose ol Mortin Nyogo Womboro & 3 olhers v
Speoker of fhe Senofe & 6 ofhers [2014] eKLR held os follows with regord to
gross violotion.

We note thot the Conslilulion does nol define gross-violotion.
Whot omounls lo gross violotion musl be considered on o cose-
by-cose bosis loking inlo occount the peculior focts ond
circumstonces of eoch cose. We concur with High Court's
slolemenl thot whether conduct is gross or not willdepend on the
focts of eoch cose ond not every violotion of the Conslitution or
other low is gross violotion. Ihe Nigenbn Supreme Courl in lhe cose
of Hon. Muyiwo lnokoju I Olhers - vs- Hon. Abrohom Adoolu
Adeleke, 5.C.272/2006 opined os follows:

Ihe following conslilute grove violotion or breoch of the
Constilution:

h) interf erence with the conslifufiono/ f unctions of the legisloture
ond the judiciory by on exhibilion of over constitutionol
execuiive power;

r/ obuse of lhe fiscol provisions of lhe Conslitulion;
j) obuse of lhe Code of Conducl for public officers:
kJ disregord ond breoch of lhe provisions on fundomenlol rights;

307. Abuse of fiscol provisions of the Constitution omounts lo gross violotion of the
Constitution.

308. ln view of the obove, we find thot the chorge on foiling to exercise public
trust in ihe best interest of the people of Kenyo conirory io Ariicle 73 of ihe
Constitution ond section B of the Leodership ond lntegrily Act hos been
subslonlioted. We further find thol ihe chorge on gross violoiion of Arlicle
201 (d) on the prudent ond responsible use of public money hos been
su bsto niioled.

e. Gross viololion of Arlicle 46 of the Conslilulion

309. The Minorily over os hereunder.

310. Article 46 provides for consumer rights ond sub-orticle l(o),(c)&(d)
respectively stote thot consumers hove the right to goods ond services of
reosonoble quolity; to lhe prolection of lheir heollh, sofety ond economic
inierests; ond to compensotion for loss or in.jury orising from defects in good
ond services.
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3l l. Article 43 further provides thot every person hos the righi to be free from
hunger, ond to hove odequole food of occeptoble quolity. From the CS's

ieslimony before the Committee, it is not in dispute thot foke fertilizer wos
procured ond distributed. ln his testimony, the CS stoted thot out of o botch
of opproximotely 3,000,000 bogs of subsidized feriilizer thot hod olreody
been distributed, only 3,000 bogs of foke fertilizer hod found their woy into
the morkei.

312. He further stoted ihot the incident wos unfortunoie ond thot the offected
formers were directed lo relurn the foke fertilizer 1o NCPB depots for
compensotion. Formers were exposed to foke ferlilizer ond lheir heolth os

well os Kenyons' right 1o food security wos pul ol risk. This is unocceptoble.

3l 3. Article I 53 provides f or lhe decisions, responsibility ond occountobilily of the
Cobinet. Sub-orticle 2 siotes lhot coblnel secretories ore occountoble
individuolly ond collectively lo ihe President for the exercise of their powers

ond the performonce of their functions.

314. li is our submission thot despite ihe foct thol the CS repeotedly cloims he wos
not responsible, he is estopped by this Article from running owoy from
ullimote responsibility. We further considers ihot it is not enough ihot the foke
fertilizer wos recolled or thot formers were or ore being compensoted;
someone must be held responsible ond by virtue of the principle of
ministeriol responsibilily, lhot person is none other thon the CS.

315. lt is rother omusing thot in his defence, the CS tendered os evidence videos

of his Ministry's ochievements in relolion to the Government's ogendo on

food securily. lf the CS con toke credil of the posilive ospects of lhe
dischorge of his functions, lhen he should bite the bullel ond toke
responsibility of this foilure colled foke fertilizer.

316. lt is rother curious thot during the proceedings, the CS feigned ignoronce
ond mointoined thot he does not know which compony wos responsible for
the monufocture of the foke fertilizer.

317. ln os much os the CS is excluding himself from liobility ond stoling thot he is

not involved in procurement ond disiribution of fertilizer, Executive Order No.

23 on the Orgonizotion of the Government of the Republic of Kenyo ol
poges 49-50. the NCPB, which wos responsible for the distribulion of the foke
fertilizer, is on inslituiion under the Slote Deportment for Agriculture which
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folls under the Ministry ond therefore is under the ultimote outhorily of the
cs.

3l8.As stoted in the Womboro
provisions on fundomenlol
Constitution.

cose obove, disregord ond breoch
righfs omounts to gross violotion

of lhe
of the

319. ln view of the obove, we find thot the chorge on gross viololion of Article
a6(l)(o),(c)&(d) ond by extension a3(l)(c) os wellos Article l0(1)(c)& 2(d)

on moking or implementing public policy decisions ond the notionol volues

ond principles on good governonce, integrity, tronsporency ond
occounlobility hos been substonlioied.

SUBSIANT|VE TNFRACTTONS rN THE PROCEEDTNGS/OBSTRUCTTON Or JUSTTCE

Summoning of Key Wilnesses

320. On 7th Moy, 2024, the Sponsor of the Motion Hon. Jock Wonomi Womboko,
wrote to the Commiiiee through ihe Choir requesting for summons to be
issued for iwo key witnesses nomely Mr. Dovesh Potel, Chief Operotions
Officer, KEL Chemicols Limiled os well os the Principol Secrelory, Stote
Deportment for Agriculture, Dr. Poul Kiprono Ronoh.

321. The two individuols hod been mentioned in the Motion ond Hon. Womboko,
together with his legol ieom, hod reoson to believe thol if invited, would
provide informotion lhot would shed more light on the investigotions.

322. The Choir odvised Hon. Womboko thot the wiinesses would be summoned
if, in the course of the proceedings, his legol teom loid o bosis for lhe some.
lndeed, in the course of the proceedings, the lwo were meniioned
odversely ond Hon. Womboko's legol teom obly estoblished o bosis by
demonstroting their involvement in the motter ond hence the need 1o be
colled os witnesses.

323. The Choirperson then informed lhe Sponsor his requesl would be considered
ofter heoring the Cobinet Secretory.

324. However, on the lost doy of the proceedings, Fridoy lOth Moy, 2024, the Choir
colled for closing slotemenis from the porlies before o determinotion on the
request hod been mode.
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325. The Hon. TJ Kojwong objected to the closing stotements until the issue is

determined. lt wos then thot the issue wos sublected lo o vole with the net

effect of the mojority voting ogoinst such summoning.

325. The Hon. Cotherine Omonyo ond Hon. Roberi Mbui voted in support of
colling the Principol Secrelory.

327.Ihe Hon. Robert Mbui, the Hon. T.J. Kojwong, the Hon. Cotherine Omonyo
ond the Hon. Yusuf Foroh voted in support of colling the Monoging Director
of KEL Limited.

328. According 10 Hon. Cotherine Omonyo ond Hon. Robert Mbui, the request
for the summons for PS Dr. Poul Kiprono Ronoh wos wononted becouse in his

testimony, the CS mointoined thol he wos not responsible for the
procurement ond distribution of foke fertilizer ond thot the occounting
officer wos insteod lhe one responsible.

329. The two considered lhot this necessitoied the need for the odversely
mentioned porties to be occorded on opporlunity to be heord bosed on
Articles 47 on tot odministrotive oction os well os Article 50 on foir heoring.

330. They over thot lheir posilion is in line wilh vorious Speoker's Communicotions
in the Speokers' Considered Rulings ond Guidelines 12017-2022) , specificolly:

o) Reconsiderolion of o House Resolution by the Committee on
lmplementotion doted 5th December,2019 ol poge .l43.

b) Reconsiderolion of o House Resolution, Thursdoy,30th Augusl 2018.

331. On summoning of Mr. Dovesh Potel, lhe Minorily considers thol, lhere were
depositions oround communicotions by ihe CS to the KEL Chemicols Limiied
Chief Operotions Officer, Mr. Dovesh Potel.

332. Further ot poges 36 ond 37, lhe Minority observe, thot there ore copies of
press stotemenls thot, occording to Mr. Dovesh, he wos being forced lo
moke odmissions essentiolly exoneroting the CS of ony liobility under the
foke ferlilizer scondol ond insteod incriminoting himself . ln the depositions,
the soid Mr. Dovesh cloims he wos horossed, orresled ond even hod his

foctory forcef ully shut down.

333. The minority observe ihot if these ollegotions ore lrue, ihen il shows blotoni
obuse of stote of fice.
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334. Since the CS does nol possess powers or outhority lo revoke licenses ond
subsequenlly shut down such foctories. ln ony event, section 28(f) of the
Ferlilizers ond Animol Foodsluffs Act stoles thot il is o function of the Boord
to license monufocturers, distributors ond retoilers of fertilizer. This is therefore
not o mondole of ihe CS. At the time of requesting for the summons, Mr.

Dovesh hod been opprehended ond hos since been chorged in o court of
low, for qmong other chorges, froud in relotion to the foke feriilizer scondol.

335. ln ogreeing thol the witnesses should be summoned os requested, lhe
Secretoriot indeed concurred with Rule 6 of the Rules of Procedure of the
Committee os well os section l5 of the Notionol Assembly (Powers &
Privileges) Act, Cop 6 which requires oltendonce of witnesses to be
procured through summons.

336. The Mojority mointoins thot the motter is sub judice pursuonl lo Sionding
Order 89(2)&(3) yet the issue under inquiry is the constitutionol removol of
ihe CS ond not ihe criminol chorges currently being foced by Mr. Dovesh.

337. On the issue of sub judice, the Minority considers thot the Speoker Kenneth
Morende while ruling on the re-oppoinfment of Justice Aoron Ringero os

KACC Director, gronted on exception for discussion of the motler olthough
il wos in court becouse of immense public interest (See Speokers'
Considered Rulings, Guidelines ond Orders: Notionol Assembly of Kenyo
lOth ond I lrh Porlioments).

338. Further, the Commitlee stoted thol oporl from the letler outhored by
AhmedNosir Abdullohi, Mr. Dovesh is not mentioned onywhere else in the
Motion qnd therefore such evidence only omounts to heorsoy evidence. We
find such reosoning problemotic becouse this is o quosi-judiciol process ond
lherefore legol rules should not be opplied strictly ot lhe expense of losing
out on cruciol evidence. As o Commiltee lhot is conslituted lo invesligote
lhe moiter ot hond, we should slrive to do nolhing shorl of thot. The

Commitiee should seek to find onswers to o number of queslions including:
l. Whot tronspired belween the CS ond Mr. Dovesh ond not

concern itself with the chorges focing Mr. Dovesh in the courts of
low?

il. Wheiher it is true thot indeed KEL Chemicols Limited's license wos
revoked ond the foclory subsequently shut down?

iil. Whether the olleged colls were octuolly mode ond whot they
were obout, whether KELS Chemicols Limited wos o supplier of
the NPK l0:26:10 foke fertilizer?
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iv. Whether Mr. Dovesh wos octuolly horossed ond threotened?

339. The Minority view is thot unless the two witnesses ore summoned os

requested, lhe Committee is unoble to determine whelher or not lhere is

gross misconduct or violotions of the Conslitution or ony other lows. Foilure

1o summon lhe wilnesses is lontomounl to obstruction of .iustice. The

Commiltee is therefore unoble to delermine if indeed the CS exceeded his

o uthority.

340. As such the Minority's view is ihot, the Committee is unoble to return o verdicl
on whelher lhe ollegolion is unsubstoniioted.

Advocotes' disoppeoronce

341. The Minorily look issue wilh ihe woy the Choirperson deqlt with lhe issue of
two odvocoles who disoppeored without nolice.

342. During ihe ofternoon session of the Committee proceedings on Thursdoy, 9th

Moy 2024, two odvocoles nomely Mwongole Robert Wonyonyi ond Dome
from Senior Counsel (S.C) Khominwo's legol leom went missing under
mysterious circumslonces.

343. The two disoppeored from the premises just before the commencement of
the ofternoon session whereby they were scheduled to cross-exomine lhe
CS. The Minority ore rother concerned by the monner in which ihe
Commitlee hondled the moller ofler the some being brought to its oltention
by S.C Khominwo ond highlighted os o possible security issue. The moller
wos loken lightly yet the Commiltee did nol know the whereobouts of the
two counsels to dote.

Disposilion

344. ln sum, the Minorily, lhe Hon. Roberl Mbui, the Hon. Cotherine Omonyo, the
Hon. T.J Kolwong, ihe Hon. Yusuf Foroh dissent with opinion of the Mojorily
to the extenl eloboroted in this Minorily Opinion.

345. The Minorily moke ihe findings thol:

A. The ollegotion thol the Cobinet Secretory for Agriculture ond Livestock

Development. the Hon. Fronklin Mithiko Linturi, hos grossly viololed
provisions of the Constituiion ond of other Lows hos been substontioled;
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B. The ollegotion thot the Cobinet Secrelory for Agriculture ond
Livestock Development, the Hon. Fronklin Mithiko Linturi, hos

committed octs ond ommissions omounting to gross misconduct hos

been subslonlioled.
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THE NATIONAL ASSEMBLY
TH!RTEENTH PARLIAMENT. THIRD SESSION .2024

SELECT COMMITTEE INVESTIGATING THE PROPOSED D!SMISSAL OF THE CABINET
SECRETARY FOR AGRICULTURE AND LIVESTOCK DEVELOPMENT

ADOPTION SCHEDULE

We, the undersigned Honorable Members of the Select Committee lnvestigating the Proposed Dismissal
of Hon. Franklin Mithika Linturi, EGH as Cabinet Secretary for Agriculture and Livestock Development
today Monday, I 3d May 2024 do hereby affix our signatures to this Report of the Select Committee
lnvestigating the Proposed Dismissal of Hon. Franklin Mithika Linturi, EGH on the
lnvestigation of a Special Motion Seeking Resolution to Dismiss Hon, Franklin Mithika
Linturi as Cabinet Secretary for Agriculture and Livestock Development to aflirm our approval
and confirm its accuracy, validity and authenticity: -

5

6

THE HON. NAOMr WAQO, CBS, M.P. (CHATRPERSON)

2. THE HON. ROBERT MBU|, CBS, M.p. (VICE-

cHATRPERSON)
,)

3 THE HON. (DR.) RACHAEL NYAMAT, CBS, M.p

4 THE HON. SAMUEL CHEPKONGA, CBS, M.P.
I

(

THE HON. GEORGE MURUGARA, CBS, M.P a"1_/
THE HON. T. J. KAJWANG" M.P V

7 THE HON. MALULU rNjENDt, M.P. .4^
8 THE HON. TANDAZA SAWA, M.P

9 THE HON. CATHERINE OMANYO, M.P.

t0 THE HON. jANE MATNA, M.P.

il. THE HON. YUSSUF MOHAMED, M.P.
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