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PRI.]I,IMINARIES

Flstablishmcnt and Mandatc of thc Committcc

'l'hc Standing Committcc on Justicc, I-cgal Affairs and Human Rights is established

under standing order 228 of the Scnatc Standing Ordcrs and is mandated 'to consider

all matters relating to con.slitulional a.ffairs, the organisalion and administralion of law

and justice, elections, promolion of principles of leadership, ethics, and integrity;
agreements, lreatie.t and conventions: and implementation of the provi.sions of the

Conslitulion on human rights. '

Mcmbcrship of thc Committcc

'l'hc Committcc is compriscd ol'-
1) Scn. Wakili Ilillary Kiprotich Sigei, MI'}

2) Scn. I{aphacl Chimcra Mwinzagu, MP

3) Scn. Iiatuma Adan Dullo, CIIS, MP

4) Scn. William Chcptumo Kipkiror, CIIS, MP

5) Scn. Ilamida Ali Kibwana, MI'
6) Scn. Catherinc Muycka Mumma, MP
7) Sen. Vcronica W. Nduati, MI'}

8) Scn. Karcn Njeri Nyamu, MP

9) Sen. Andrew Omtatah Okoiti, MP

- Chairperson
- Vicc-Chairperson

- Mcmbcr
- Mcmber
- Mcmbcr
- Mcmbcr
- Membcr

- Mcmbcr
- Member .*

'l.hc Minutes ol thc Committce in considering the Pctition by Hon. Simon Lenguiyia
concerning thc acadcmic qualifications requircd for one to be a Speakcr of a County

Assembly, thc Scnate, or thc National Assembly, arc attachcd to this Report as Annex
I.

lI



FOREWOITI) BY TIIE CIIAIIIPEITSON

'Ihe Petition by Hon. Simon Lcnguiyia proposing the sctting of academic qualifications

for one to be a Spcakcr of a county assembly, thc Senatc or thc National Assembly was

reported in thc Scnatc on 'l'hursday, 2nd Novcmber., 2023, following which it was

committcd to thc Standing Committce on Justicc, Legal Allairs and I luman Rights for
consideration.

In thc Petition, Hon. Lenguiyia observcd that thc Speaker plays a critical rolc in the

leadcrship of the respectivc Ilousc and that, in thc abscncc of any acadcmic or

profcssional qualifications for thc position, many county asscmblics wcrc going through

challenging times due to thc inadcquacies of thc holdcrs of thc position of Speaker in

thosc asscmblics. 'l'hc Pctitioncr thcrefore prayed that Parliament amcnds lcgislation to

include a degrcc requircment lor onc to be elcctcd as Spcakcr of a county assembly, the

Senate, or the National Assembly.

Honourablc Speakcr,

lJpon committal of the I)ctition, thc Committce invitcd the I)ctitioner who prcscntcd his

arguments belbre thc Committee, aftcr which it invited rcsponscs and submissions from

key stakcholdcrs who thc Committcc fclt would cnrich its considcration of the Pctition.

Following this call, thc Committee received submissions from the Indepcndent

Electoral and Iloundaries Commission, Kenya National Commission on Fluman Rights,

Kenya Law Rcform Commission, County Asscmblics l"orum, thc Association of
Profcssional Socictics in Ilast Africa, and Mr. E,lijah I{ottok, an Advocatc. 'l'hc

Committcc further invitcd and rcceivcd a rcsponsc from the Petitioner to thc said

submissions.

Honourable Spcakcr,

Thc Committcc has cxtcnsivcly considcrcd this matter, and its findings and obscrvations

are sct out at Chaptcr l-hrce of the I{eport, while its Recommendations are contained at

Chapter Four thercon. In principle, thc Committce finds merit in the Pctition and

observes that -

a) the position of Speake r of a county assembly, the Senatc or thc National Asscmbly

is a critical rolc in the dcmocratic architecture of the state for which care must bc

takcn in how it is filled, including the qualifications that onc must mcct to occupy

such a position;

lv
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b) whilc thc Spcakcr of a lcgislaturc servcs as an ex-oLficio mcmbcr of that I Iousc,

thc roles, functions, powcrs, and rcsponsibilities ofthc Speaker differ significantly

from those of thc mcmbcrs, as docs the modc of elcction and vacation from office;

and

c) therc has bccn no judicial pronounccmcnt spccific to the academic and othcr

qualihcations lbr onc to bc clcctcd as Spcakcr ol'a county asscmbly, thc Scnatc or

thc National Asscmbly. Instcad, the dccisions cmanating lrom the Courts have

focuscd on thc acadcmic qualifications for onc to bc clcctcd as a mcmbcr of the

rcspcctivc House, which havc, in cffccl, included thc Spcakcr.

i) amcnd Articlc 106 (1) (a) ol'the Constitution, to dclink thc qualifications lor onc

to bc a Spcakcr ol'a I Iousc ol Parliamcnt lrom those o[ thc membcrs;

ii) amcnd Scction 2l(l) of thc lllcctions Act (No. 24 of 2011), to dclink thc

qualifications lbr onc to bc a Spcakcr of a county assembly, l'rom thosc of its
mcmbers; and

iii) legislatc thc qualifications rcquircd for onc to bc a Spcakcr of a counly asscmbly,

thc Senatc or thc National Assembly.

'l'his will cnablc Parliamcnt to dischargc its mandatc undcr Articlc 178 (3) of thc

Constitution, which rcquires Parliamcnt to cnact lcgislation providing for the clection

and rcmoval liom officc of spcakcrs ol'thc county assemblics, without intcrfering with

the provisions on acadcmic qualifications for mcmbcrs of county asscmblics.

In sctting thc qualifications for one to bc a Speaker ofa county assembly, the Senatc or

thc National Asscmbly, thcrc will bc nccd to cnsurc that thc provisions meet the

rcquiremcnts of Articlc 24 of the Constitution on thc limitation ol rights and

fundamcntal licedoms. Additionally, thc legislation should take into account altcrnative

qualifications as providcd for in thc Kcnya National Qualifications Framework Act (No.

22 ol20t4).

'l'hc Committcc notcd that this situation ariscs bccausc both thc Constitution and thc

Illections Act tic thc qualifications for onc to bc a Spcaker of a county assembly, thc

Scnatc or thc National Asscmbly to thosc of thc mcmbcrs of the rcspcctivc I Iousc.

Conscqucntly, thc Committcc recommcnds that I)arliamcnt initiatcs lcgislation 1o -



I take this opportunity to commend thc Mcmbcrs of the Committcc for their devotion

and commitment to duty which made the consideration of thc Pctition succcssful. I also

wish to thank the Officcs ol the Speaker and the Clerk of thc Senatc for thc support

cxtendcd to the Committce in undertaking this assignmcnt.

I lonourahlc Spcakcr,,

It is now my pleasant duty, pursuant to Standing Order 238(2), to present the Rcport of
the Standing Committce on Justicc, Lcgal Affairs and I Iuman rights on thc Pctition by

IIon. Simon I-enguiyia conccming the academic qualifications rcquired for onc to be a

Speaker of a County Assembly, the Senate, or the National Assembly.

Signcd I)atc fS U Qoa.3I

Ilonourablc Speakcr,

SIIN. WAKILI IIILLARY SIGI,l,I, MP
CTIAIRPERSON, STANDING COMMITTEE ON JUSTICE, LEGAL AFFAIITS

AND }IUMAN RIGIITS
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We, thc undersigncd Membcrs of thc Standing Committec on .Iusticc, Lcgal

Affairs and IIuman Ilights, do hcrcby appcnd our signaturcs to adopt this llcport.

Namc Signaturc

Scn. Wakili Ilillary Kiprolich Sigci, MI'
(Chairperson)

Scn. Ilaphacl Chirncra Mwinzagu, MI'
(Vice-Chairperson)

Scn. l:atuma Adan Dullo, CIIS, MI'

Scn. William Cheptumo Kipkiror, CBS, MP

5. Scn. I lamida Ali Kibwana. MI'
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CHAPTER ONE: INTRODUCTION

1.0 Summary of thc Pctition

'l-he right to present petitions to public authoritics is providcd for at Articlc 37 of
thc Constitution. Article 119(l) furthcr provides that'livery person has a right to

petition Parliamenl lo con.sider any matter within its authorily, including to enacl,

amend or repeal any legislation.'

Pursuant to thc said provisions, at thc sitting ofthe Scnatc hcld on Thursday, 2nd

November, 2023,\hc Speakcr of thc Senatc reported to thc Scnatc that a Pctition

had been submittcd by I Ion. Simon Lenguiyia, a residcnt ol'Narok and Mcmbcr

of the County Asscmbly of Narok, concerning thc academic qualilications

rcquircd for onc to bc a Speakcr of a County Asscmbly, thc Scnate or thc National

Assembly. A copy of thc Pctition is attachcd to this l{eport as Anner 2.

4. 'l-hc salicnt issucs containcd in thc Pctition wcre -

a) That any state or public officcr must bc equipped with knowlcdgc and

understanding on what thc law provides, how to apply it and thc idca of
constitutionalism. I-ack of decp knowlcdge in law, govcrnancc and gcncral

issues of lifc, prospcrity, vision, cohcsion, development, and social equality

can lead to unconstitutional legislations, low quality dccisions, governancc

without qualitativc consultation, wrong judgmcnts and chaotic dcbates

bcfore thc floor ofthe house.

b) 'l'hat thc Spcaker is the center of dcmocratic engagcmcnts, debatc, sobriety

in thc housc, constitutionalism, and fairncss, and likc the wise Solomon he

ought to bc, a law should bc enactcd to protcct his thronc from incompctcnce.

c) l'hat thc Spcaker makes critical dccisions in the lcgislation proccss. 'l-hc

speaker guidcs debatc in the chambcrs, rules on objcctions, guidcs the

lcgislation process, settles contentious matters. I'le is thc 'judgc' of the

asscmbly, and his ruling is final as providcd for in the standing ordcrs.

Parliamcnt enacted thc Pctition to Parliamcnt (Proccdurc) Act (No. 12 of 2012) lo

make provision for thc procedurc for the cxcrcisc olthis right. Irurrhcr, Part XXVII
of the Standing Ordcrs of the Senatc also makcs provision o[how this right may

bc cxerciscd.

I
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d) 'l'hcrcforc, as thc 'judgc', thc spcakcr, his dcputy and pcople who act as

spcakcrs in his abscnce - like any othcr arbiter - ought to bc somcone who

is dccply knowlcdgcablc on matters of law, law-making proccss, application

and intcrprctation ol thc law.

c) 'l'hat thc Spcakcr's knowlcdgc of law plays an cvcn biggcr rolc at thc cor"rnty

lcvcl.'l'hc dcvolvcd unit is whcrc critical lcgislations arc passcd allccting thc

uniquc aspccls of thc pcoplc of the conccrncd county.

f) Most county asscmblies havc speakcrs who arc not wcll abreast of thc law

including thc import of standing ordcrs, the law-making process,

intcrprctation, and application of thc law. Most speakers arc not leamed in

law and grapplc with very minor issucs whcn thc debate is on. Some cannot

appreciatc basic principlcs of law and are unablc to contextualizc issucs and

address them by applying thc standing ordcrs, constitutional provisions, or

national lcgislations to it.

'l'hc Pctitioncr thcrclbrc praycd that thc Scnatc amcnds scction 2l ( 1) and scction

22 (1) (b) of thc Elcctions Act by adding acadcmic qualifications of thc Spcakcrs

ol'both llouscs ol'thc Parliamcnt and County Asscrnbly to bc a pcrson who 'holds

a bachclor's dcgrcc in laws lrom a recognizcd lJnivcrsity'.

'l'hc Pctitioncr furthcr prayed that thc standing orders of thc respcctivc houscs bc

arncndcd to providc that powcrs ofrncmbcrs ofthc Spcakcr's Pancl during housc

procccdings bc limitcd to facilitation of dcbates and that mattcrs rcquiring ruling

bc dclcrrcd to thc datc thc substantivc Spcakcr or Dcputy Spcakcr is availablc to

make a dccision.

I .l Lcgal Provisions on thc Fl,lection of Spcakcrs

7 'l'hc clcction ol Spcakcrs ol thc National Asscmbly, Scnatc and thc County

Asscmblics is providcd lbr in thc Constitution and in thc Illcctions Act, No. 24 of
2011.

Articlc 97( 1)(d) and 98( I )(c) ol'the Constitution creatcs the Olficcs of the Spcaker

of the National Asscmbly and the Scnate respcctivcly, while Article 177 (lXd)
crcates the Olficc olthc Speakcr of the County Asscmbly.

6
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9 Article 106 of the Constitution provides that thcre shall be;

(a) a Speakerfor each House of Parliament, who shall be elected by lhat House

in accordance with the Standing Orders, from among persons who are

qualified to be elected as members of Parliament bul are not .such members.

(b) a Deputy Speaker.for each Ibuse of Parliament, who shall be elected by that

llouse in accordonce wilh the Standing Orders,.from among the members of
lhat ilouse.

10. Article 178 provides that;

(a) Each county assembly shall have a speaker elected by the county ossembly

from among persons who ore not member.s of the assembly.

(b) Parliamen! .shall enact legislation providing /br lhe eleclion and removal

.from ffice of speokers of the county assemblies.

ll. According to thc Constitution, the qualifications to bc clcctcd as the Spcakcr of
cithcr I.lousc, arc in tandcm with thc qualifications an individual must fulfil to bc

cligible to be clcctcd as a Mcmber of Parliament.l

12. Article 99 prescribes that a person is eligible for election as a membcr of
Parliament if the person-

(a) is registered as a voter

(b) satisfies any educational, moral and ethicol requiremenls prescribed by this

Constitution or by an Act of Parliament; and

(c) is nominaled by a political party, or is an independent candidate who is

supported--
(i) in the case of election to the National A.ssembly, by at least one

thousand registered voters in the constiluency: or
(ii) in the case ofelection to the Senate, by at least two thousand registered

voters in lhe county.

I 3. Thc qualifications for ele ction as Spe aker of thc County Asscmbly are lcft at the

discretion of Parliament to lcgislate.2

14. Section 21(l) ofthc Elcctions Act, No. 24 of2011, providcs that the Spcaker ola
county asscmbly shall be elected by each county asscmbly in accordancc with the

Standing Orders of thc county assembly, from among persons who arc qualificd

to bc electcd as mcmbcrs of a county asscmbly but arc not such mcmbcrs.

I Article 106. Constitution ol'Kenya

'? 
Article 178, Constitution of Kenya

J



15. Scction 2l (3) otthc Act providcs that thc dcputy spcaker of a county assembly

shall be clccted from among pcrsons who arc membcrs of that county assembly.

I 6. Scction 25 of thc Act providcs for the qualifications nccessary for an individual to

bc nominatcd as a candidatc vying to be a mcmbcr of County assembly.

Additionally, it givcs thc grounds that would disqualify an individual from raing.

17. The qualihcations arc as follows;
(a) is registered as a voter;
(b) satisfies any educational, moral and ethical requirements prescribed by the

Constitution and this Act; and is either-
(i) nominated by a political party; or
(ii) an independent candidale supported by al leastfive hundred reg,istered

voters in the ward concerned

18. Whilc thc grounds for disqualification arc:

(a) is a State olficer or other public officer, other than a member of Parliament
(b) has, at any time within lhe .five years immedialely preceding the dale of

eleclion, held o/fice os a member of the Contmi.ssion;

@ has not bcen a citizen of Kenya ./br at leasl lhe len years immedialely

preceding the date of eleclion;
(d) i"' oJ unsound mind;
(e) is an undischarged bankrupt,
(/) is serving o senlence of imprisonment of al leasl six months: or
(g) i.s found, in accordance with any lau,, lo have misused or abused a Stale ofice

or public o//ice or in ony way lo have contravened Chupler Six oJ the

C onst itut ion.

1.2 Legislativc history on acadcmic qualifications in Kcnyan clcctions

19. 'l'hc lllcctions Act was enactcd in 2011, and at thc timc, rcquircd, in section

22(1)(b), that pcrsons vying lbr any position "hold a certYicate, diploma or other
pos!-secondttry .school qualificalion acquirecl a/ier a period of al lea"^t three

monlhs sludy, recognized by lhe relevanl Ministry and in such munner as may be

prc.scribed by the Commission undcr this Act ".

20. Onc of thc initial judicial challcngcs to this provision was in thc casc ol-lohnson
Muthomo v Ministerfor Justice ond Constitutional Affiirs and Another (2012)

4



er(IR. Justicc Mumbi Ngugi, whilc considcring thc issue of educational

qualifications fbr Membcrs o1'Parliament stated as follows-

By excluding everyone who does no! have a 'post secondary qualification,'

a term which is not defined in the Acl, from running for any elective office

established under the Constitution, lhe Act discriminates directly on lhe basis

of stalus and social origin,.for almost invariably, and a,r notedfrom the anulysis

of the ,tocio-economic conlext above, it is the poor in society, those l8 million

Kenyans living in poverty, who will not gel an opportunily to acquire an

educalktn, let alone a posl secondary educalion....T'he provi.sion also violates

the Constitution and inlernational law by limiting the exercise of the rights set

ou! under lrticle 38 (2)(c) to "be a candidate.for public o//ice, or ffice within

a political party ofwhich the citizen is a member and, if elected, to 'hold o/Jice.

21. As to whcthcr thc limitation to Articlc 38(2)(c) lulllllcd thc rcquircmcnts ol
Articlc 24 of the Constitution, thc Cou( held that-

T'he next issue to consider is whether the provision makes a differentiation

that bertr,s a rational connection lo a legitimate purpose, and whether it can be

justiJied under the limitation:; provision of the Constilulion. My view with

regard lo Section 22(l) (b) is thal it fails on both occounls. I'ooked at from the

function.s thal member,s of the legislature perform in representing their

consliluency, and the harm and concern that lhe cilizenry has had with regard

lo poor governance, the differenlia does not meel the lest set out above. lrurlher'

it is common knowledge lhal lhe problem lhat bedevils eleclions in Kenya and

which elections law needed to ttddress as the bane oJ'the citizenry has been, no!

uneducated elected leaders, bu! corrupl and unelhical leaders. By requiring

post .secondary educalional qualifictttions and omitling to make more explicil

provisions with regard to moral and ethical qualification.t required under the

Constilution, the legislature missed what has for long been the real case of the

problem in Kenya's governonce. I agree with the pelitioner.s that the harm that

the legislature seeks to address in enacting legi,slalion as required under the

Conslitution is lack of leaders with integrity. 7'hat is why the Constilution

require,r the legislalure to enact legislation thal 'sels moral, ethical und

educational qualifications. A requirement for a po.sl .secondary qualification

does nol address the real concern of the citizenry; indeed il violates the

provisions of the Constitution by excluding many who may not, through no.fault

of their own, have been able to achieve post secondary education. l'he

provisions of Section 22(1)(b) alsofail the lest of constitutionality as they do

no! accorrl with the national values and principles, and usurp the sovereign

5



powers <f the people o.f Kenya. 'l'hey cannot also meet the provisions of Article
21 as being 'reosonable and justi/iable in an open and democratic society

based on human dignily, equality andfreedom."

22. ln John llorun Mwau v Independent Electoral and Boundaries Commission &
onother [20131 eKLR, lhc pctitioncr sought to vic for clection as a mcmbcr ol'
I)arliamcnt and hc sought to challcngc thc educational rcquiremcnts containcd in

scction 22(l)(b) olthc Illcctions Act.

23. .lusticc Lcnaola rclicd on Justicc Mumbi's reasoning in lhc Muthama case lo comc

to a conclusion contrary to that of thc Muthama case by finding that thc

rcquircmcnt that pcrsons vying for the position of mcmbcr of Parliamenl "hold a
cerlificate, diploma or olher posl-secondary school quali/ication acquired after u
period o.f ul leasl lhree months slucly, recognized by lhc relevunt Minislry und in
.such manner as may be prescrihed by the Commi.ssion under this lct " was not

unconstitutional. IIc noted that-

24. As rcgards thc qucstion whcthcr Parliament had thc powcr to pass lcgislation
prescribing cducational rcquircmcnts in rcspcct of pcrsons vying for office, thc

Court hcld that-

It Article 99(2)(b), the people o.f Kenya have envisaged, in passing the

Constilulion, that a person would not be eligible to run./br certain ffices if
they did not meet the crileria set by Parliament. Ilhile the Con.stitution does

nol :,^el an educctlione criteria, it imposes a duty on l'arliament Io enact

legislalion setling thal criteria, and this is whal has now been done in lhe

lilection.s lct. In my view, the provision.s of Section 22 of the Election Acl were

enacted by I'arliamenl pursuant lo lhe provisions of Article 99(l)(b) d'the
Cons!ilulion. This Article envisages a situation where I'arlicrment prescribes an

educational threshold for those who seek lo be elected as Members of

6

l"irst, the noture of the duties and .functions perfttrmed by lhe Nalional
Assembly and the Senale in my view require higher educational qualification:;,

skills and wide exposure which is gained through higher education. h is

imporldnl lhal a representalive to either oJ the House understands the

proceeding"', nature oJ-busine"^s being carried out and most importanl be in a
position lo make his/her c<tntribution Io the various and many at times complex

motions and debates in Parliament. It must also be under.stood that the elecled

persons represent the people who appointed them and they.should therefore be

able lo execute lhat duly wilhout any di/ficulties.



Itarliamenl. In its wisdom, Parliament pre.scribed the provision of a post

secondary qualification. I do not think this qualification is unreasonable or
unaltainable by all in Kenya. I am alive to the fact that each year, the tax payer

spends billions ofshillings in bothfree primary and secondary education. Every

Kenyan from all walks of life there has in my view opporlunily to gain this

qualdication. I therefore Jind the argument that any other academic

qualiJication would be sfficient to even include Primarl, sivsalion cannot hold

water. In ony event, it does not reJlect the ullimate will of the people of Kenya

as can be seenfrom the requirement.s of Article 99(l)(b). I thereforefind that

post-secondary education as en.shrined under Section 22 (I) (b) of
the Elections Act is atlainable, sfficient and constilulional. 7'o hold otherwise

would be absurd 50 years after independence.

25. -l'hc Iilections Act was amendcd in2012 to dcfcr application of the educational

requiremcnts in section 22(l)(b) by providing that-

2A. For lhe purpo,ses of the first elections under lhe Constitution, section

22(1)(b) and section 21 (l)(b), savefor the posirion ofthe President, the Deputy

President, lhe Governor and the Deputy Governor, shall not apply Jbr the

elections of the ofiices of Parliament and County assembly represenlatives.

26. ln2017, the Illcctions Act was amendcd in scction 22(1)(b) to providc that a
person would bc qualificd for nomination for clcction il thc person-

(b) holds

(i) in lhe case of a Member of Parliament, a degree from a university

recognized in Kenya; or
(ii) in the case of member of a county assembly, a degree .from a universily

recognized in Kenya.

27 . I Iowcvcr, Parliamcnt also enactcd scction 22 (1A) which dcfcrrcd application of
the abovc cducational rcquircmcnts to thc gcncral clcctions hcld altcr lhc 2017

gencral clections. Thc pctitioncr in Musyoka v Relurning Ofticer, Independenl

Electoral and Boundaries Commission, Machokos County & 3 others

(Constitutional I'ctition 8004 of 2021) 120221KEHC 160 (KLR) (1 I !'cbruary
2022) (Judgment) sought to havc thcsc acadcmic requircments apply to onc of
thc aspirants in thc Machakos County scnatorial by-elcclions, but thc cou( uphcld

the application of section 22(lA) which dclerrcd thc rcquiremcnts to candidatcs

vying in the2022 general clections.
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29. liurthcr, thc court notcd as follows-

1'he impugned provision o/fends article 27 oJ'the Constitutbn to lhe extent

that it, unfairly and without justification, discriminates on the basis of
educational qualdications. It also.fails to lreat every person equal before the

law. I say so in view of the position that whereas the law recoSlnises equivalent

qualiJication"', the impugned provision outrightly tlisregards that and firmly
settles for only convectional universily degrees. The impugned provision also

/'ail.s to take inlo account lhe calegory dthe people who, while already admitted

inlo the university, cannot graductle before 2022 as a re:;ult ofthe elfects of the

gktbu I (' ( )V I D- I 9 punde m ic.

lrticle 3tl(3) of the Constitution is olso infringed to lhe extent that lhe

impugnetl provision places unreasonable restriclions b the exercise oJ'political

rights. I have already demonslrated that there exist.s legislalion lhat accords a

less restriclive meuns to achieve lhe very purpose aimed al by the impugned

provi.sion. !'he impugned provision likewise .failed to lake inlo account the

dictates in article 56 of the Constitulion regarding the rights of the minority

und marginulisad groups.

30. 'l'hc lcarncd judge pointcd out that he was not fronting thc position that university

educational qualifications or their equivalent arc not ncccssary lbr those secking

elcction, as a timc is soon catching up with us whcn thc dictates ol global demands

and trcnds will makc a univcrsity dcgrcc qualification or its equivalcnt an

incvitable ncccssity in cvcry clcctivc position.

3l . I Ic howcvcr obscrvcd as follows-

...at the momenl, I do nol think that the impugned provi.;ion was well thought

out.'l'o equate lhe academic qualification.t of all elective por'itions in Kenya at

pur, tuithoul any dffirentialion, v,ithoul regctrd to the diJferent atlending

re sponsibil ilies and by disregarding the di//brent remuneralion and bene/its,

the impugned provision runs contra several provisions of the Constitution.

8

28. 'Ihc application of scction 22(lXbxii) olthe Illcctions Act on thc requircment to

hold a dcgrec lbr candidatcs lor the position of mcmbcr of county asscmbly was

challcngcd in Counly Assembly Forum & 6 others v Attorney General & 2
others; Senate of the Republic of Kenya (Intcrcsted Party) [2021] eKLR. Thc

coun hcld that the provision docs not pass thc tcst of limitation in articlc 24 of thc

Constitution and hcncc. is an alkont to thc Constitution.



There i.s, lherefore, the need for the impugned provision lo be relooked at, at

lea.st with a view of taking into account lhe need.for dffirentialed qualifications

and in keeping with the prevailing and targeted social, economic and

educational realities in Kenya.

32. A similar challcngc was also brought in Paul Machoria lltambui & l0 others v

Speaker of the Notionol Assembly & 6 olhers [2022] eKLR against section

22( 1 Xb)(i) of thc Illcctions Act on thc rcquircment to hold a degrcc lor candidatcs

for thc position of mcmbcr of Parliament, and the court dcclarcd thc scction to bc

unconstitutional on identical grounds as lhc County Assembly l;orum case above.

33. It202l, during thc l2th Parliamcnt, and whilc thc two consolidatcd cascs abovc

werc ongoing at thc I Iigh Court, a Bill amcnding section 22 of thc lllcctions Act,

which deals with cducation qualifications of aspirants, was publishcd in thc Senatc

as the lllcctions (Amendment) Bill, Senatc Bills No. 42 of 2021.'l'hc Bill was

sponsored by I Ion Kipchumba Murkomcn, thc thcn Senator lbr Iilgcyo Marakwet.

34. The Bill sought to amcnd section 22 (l)(b) of the Act by scrapping thc university

degree rcquircmcnt for aspirants secking clcctivc posts and instcad provide that a

candidate should bc able to read and writc in thc English or Kiswahili languagc

or, in the casc of a pcrson who is deaf or hard of hcaring, is litcratc in thc Kenya

sign languagc.

35. 'l'he Bill was passcd by the Senate on 23'd l;cbruary 2022 and was rcferred to the

National Asscmbly for consideration whcrc it lapsed upon thc cnd of thc tcrm of
the 12th Parliament.

a) Unitcd Statcs of Amcrica

37. By custom and I Iousc rulcs, thc spcakcr is thc political and parliamentary leadcr

of the Irlouse and is simultancously its prcsiding officcr, de .facto leadcr of the

body's majority party, and the institution's administrativc hcad. Spcakcrs also

perform various other administrative and procedural functions. Given these

9

1.3 The Larv and l)racticc in Comparativc .Iurisdictions

36. Thc Speakcr of thc United States IIousc olltcprcscntativcs, commonly known as

the Spcakcr of thc IIouse, is the presiding officcr of the Unitcd States House of
Represcntativcs. 'l'he office was establishcd in 1789 by Articlc I, Section II, of the

U.S. Constitution.



scvcral rolcs and rcsponsibilitics, thc spcakcr usually docs not pcrsonally prcsidc

over dcbatcs-that duty is instcad dclcgatcd to mcmbcrs of thc IIousc liom thc

majority party-nor rcgularly pa(icipatc in floor debates.3

38. 'l'he Constitulion does nol explicitly requirc thc speaker to bc an incumbent

mcmber of thc I Iouse of Representatives, although evcry spcakcr thus far has

becn, and as a mcmbcr the speaker also rcprcscnts their district and rctains the

right to votc.

39. The conscqucncc of this thcrcforc, is that thc qualification requircd for an

individual to bc clcctcd as the Spcakcr, arc thc rcquircmcnts ncccssary to bc

clcctcd as a mcmbcr of thc IIousc of Rcprcscntativcs. 'lhe lJ.S. Constitution has

only thrcc rcquircmcnts that you must mcct to bccomc a U.S. Rcprcscntative4:

(a) You mu.s! be al least 25 year"^ old.

(b) You musl have been a U.S. citizen.lbr ut least lhe past 7 ye ars.

(c) You must be u resident o.f the.stale (though not necessarily the districl) that

you v)anl lo represenl.

40. 'fhc lramcrs dcsigncd thesc minimal rcquiremcnts to givc pcoplc frccdom to

choosc the pcrson who would bcst rcprcscnt their interests in Congrcss. Iixplaining

thc impetus bchind the adoption of thesc requirements at thc Constitutional

Convcntion, thc writer of lhe l"ederolist No.52 commcntcd: Undcr thesc

rcasonablc limitations, thc door of this part of the fcderal govcmmcnt is open to

meril oJ.every cla.scription, whether nalive or adoplive, whelher young or old, and

withoul regard lo poverty or wealth, or to any particular profession of religious

faith.s

4l fhcrc arc no cducational requircmcnts to bccome a Congrcssman or

Congrcsswoman. Although you'll scc a lot of pcople in Congrcss with degrees in

political scicncc, law, or busincss, you'll also find Reprcscntativcs with various

other dcgrccs including cducation and sociology.

b) I'>hilippincs

42. Similar to thc Kcnyan bicamcral structurc ol'govemment, thc Philippincs has a

I Iousc o I rcprcscntativcs as well as a Scnatc. 'l'hc Spcakcr, in thc hicrarchical ordcr

of political lcadcrship, is thc fourth highest olficial in thc Philippinc govcrnment.

r (.lnitcd Statcs. ( 1997) Spcakcr of the United Statcs I lousc ol' Reprcscntatives. United States. lWeb Archivel
llctricvcd liom thc I-ibrary ol'Congress, https://wrvw.loc.gov/itcm/lcwaN00l540l /.
4 Artl.52.C2. I Ovcrvicw ol'l lousc Qualilications Clause

-oancrs/tcxt-5 I -(r0#s-ls' R.etrievcd liom httrrs://gLritlcs.loc.gov/l'cdcra!is!

I0
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He presides ovcr thc scssion; decides on all questions of order, subject to appeal

by any membcr; signs all acts, resolutions, memorials, writs, warrants and

subpoenas issucd by or upon ordcr of the House; appoints, suspends, dismisses or

disciplines I Iouse personnel; and exercise administrativc functions.

43. The Speaker is electcd by a majority votc of all thc Mcmbers at the

commencemcnt of each Congress.6

44. By convention, the Speaker is an incumbent mcmbcr of thc I{ouse of
Representatives.T 'I'o qualify for election as a ILcprcsentative, you have to be;

(a) a natural-born citizen of the Philippines,

(b) a registered voter in lhe district in which you seek to be elected, a residenl

thereinfor not less than one (l) year before the day ofthe eleclion and
(c) at least twenty-five (25) years of age.

45. To qualify for election as a Senator, you also have to be;

(a) a natural-born Filipino citizen,

(b) a registered voter,

(c) a resident of the Philippinesfor al least two (2) years before the day of the

election and
(d) at least thirty-five (35) years old.

c) South Africa

46. fhc bicamcral Parliamcnt comprise s a National Asscmbly and a National Council

of Provinccs. 'l'hc Spcakcr of the National Asscmbly presidcs ovcr the National

Assembly of South Africa, the lower house of the Parliamcnt of South Africa. 'lhe

speaker is chosen from among the Members of thc Asscmbly at its first sitting

following a gcneral election and whencver thc officc is vacant. -l-he Speakcr acts

as a "rcfcrcc", taking charge of dcbatcs to makc surc that the MPs can participate

frccly whilc kceping to the rulcs. 1'hc Spcaker also has managerial dutics to cnsurc

that Parliamcnt runs smoothly.8

6 Congress ofthe Philippines websitc. Retrieved from htlps://econgress.sov.oh/house-leaders/
7 Article VI, Section 7 ofthc Constitution ol'thc Philippincs
E Article 52 Constitution of South Aliica 1996

ll

47. Articlc 47 of the Constitution sets out the requircmcnts ncccssary for an individual

to be elcctcd into the membership of the National Assembly as follows;
a) Every citizen who is qualified to tole for the National Assembly is eligible lo

be a member of the Assembly, excepl;
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CIIAPTER TWO: CONSIDERATION OF TIIE PETITION

2.0 Introduction

48. Upon committal of the Petition to the Standing Committce on Justicc, Lcgal

Affairs and IIuman Rights for considcration, thc Committcc proceeded to invite

the Pctitioner who presented his arguments in favour of thc praycrs containcd in

the Petition.

49. 'l'he Committee further invitcd rcsponscs and submissions from key stakcholdcrs,

following which it rcceivcd written comments from thc Independcnt Electoral and

Iloundarics Commission, Kcnya National Commission on I Iuman Rights, County

Assemblics lrorum, Association of Profcssional Societics of East Alrica and onc

individual, Mr. Elijah Rottok.

50. 'l-hcse comments werc shared with the Petitioner who furthcr submitted a response

to the said submissions.

2.1 Submissions by thc Indepcndcnt lllcctoral and Iloundarics Commission

51. 'l'he Indcpcndent Elcctoral and Boundaries Commission (lliBC) submitted

comments on the Pctition vide a letter dated l6th Novcmbcr, 2023 (Annex J)' 1-he

Commission submitted that -

a) 'l'here is sufficicnt lcgislation conccrning thc qualifications rcquired lor an

individual to bc appointcd as Speakcr in thc National Asscmbly, the Senate

and County assemblics, citing the Constitutional provisions and the

Elections Act.

b) Ihc issuc of scction 22 of thc Iilcctions Act on acadcmic rcquiremcnts for

mcmbers of parliament has becn adjudicatcd on in various Pctitions namcly:

Petition 28 of 2021, Petition 8549, 8037, & E065 of 2021 and Petition

E077 of 2022. 'l-he rulings in thcsc pctitions declarcd Section 22

unconstitutional for bcing exclusionary towards individuals who may not

hold degrecs duc to various factors.

c) Articlc 146 (2) of thc Constitution placcs the Speaker of the National

Asscmbly third in linc for the presidcncy in thc instance a vacancy arises.

Whilc Articlc 182 (4) placcs thc Spcakcr of the County asscmbly third in linc

for thc Officc of thc Govcmor in the instance a vacancy ariscs' It would

t3



thcrclore bc prudcnt lbr individuals clcctcd as Spcakcrs to havc thc acadcmic

qualifications prcscribcd for prcsidcntial candidatcs.

d) 'l'hc rolc of thc spcakcr is quasi-judicial as the rcgulator ol dcbatcs in the

I louscs. Spcakcrs thcrcforc havc a highcr rcsponsibility, hcncc thcir
qualifications should bc scparatc lrom Mcmbcrs by including thc

rcquircmcnt lbr an individual with cxpcrtisc in political scicncc, law and

othcr rclcvant social scicnccs.

i) Articlc 106 (a) of thc Constilution bc amcndcd to scparatc thc conjoined

rcquircmcnts ol Spcakcrs with that of mcmbcrs. Additionally, it should

outlinc that thc rcquircmcnts should bc thc samc as thosc for presidential

candidatcsl and

ii) Article 21 (l) ol'thc Iilcctions Act be amcnded to rcquirc the qualifications

ofthc Spcaker to bc thc samc as that ofcandidatcs lor govcrnorship.

53. 'l'he Kenya Law Relorm Commission submittcd its commcnts on the Pctition by

a letter dated 16rh Novembcr, 2023 (Annex {. 'l'he Commission submittcd that -

a) 'l'hc courts havc sulllcicntly dcalt with thc issuc conccming univcrsity
dcgrcc qualilications Ibr clcctivc positions in thc run up to thc 2022 Ocncral
clcction. 'l'his rcsultcd in thc standing opinion that any form of limitation on

human rights including articlc 38 on political rights must pass thc tcst of
limitation in Articlc 24.

b) It should bc considcred whcthcr the requircd Bachclor's dcgrce in Law would
bc discriminatory to othcr profcssions, whether it limits/rcstricts political
rights of individuals who do not hold a dcgree in law as wcll as whcthcr thc

numbcr of lawyers in Kenya and their distribution is sufficicnt across all
counlies.

c) It is possiblc for Parliamcnt to lcgislatc for diflcrent qualifications for
Spcakcrs of lcgislativc assemblics, separatc from those of elcctcd mcmbcrs.

l4

52. 'l'hc Commission thcrcforc rccommcndcd that:

2.2 Submissions by thc Kcnya l,arv Rcform Commission.



2.3 Submissions from thc Kenya National Commission on IIuman l{ights

54. 'l'he Kenya National Commission on IIuman Rights submitted its comments on

thc Petition by a letter datcd l5th November, 2023 (,4nnex 5). Thc Commission

submitted that-

a) A comparativc global analysis of various jurisdictions shows that thc

common critcria adoptcd focuscs more on lcgislativc cxpcriencc, intcgrity,

impartiality, communication skills and an understanding ol parliamentary

proccdures. '[hc academic requircments may not bc mandatory howevcr a

strong background in law, political science or public administration is

bencficial.

b) l'hat the proposal in thc Pctition locks out a majority of Kenyans cspccially

vulncrable groups and marginalised communities. 'l'hc statistics from thc

Law Society of Kcnya shows it has registcred a littlc over 20,000 lawycrs

which happens to bc 0.04oh of thc population. This rcsults in a situation

whcrcby the Offuce of thc Speakcr becomes a prescrve of the fcw.

55. 'l'he Commission thcrelorc submitted that Parliamcnt should rcfrain from strictly

prescribing a law degrce as thc qualification of Spcakers of legislative assemblics

but embracc a sclcction proccss that is transparcnt and mcets thc rcquiremcnts

found in Chapters 10 and27 olthe Constitution.

2.4 Submissions by thc Association of I'rofcssional Socicties in East Africa

56. 'l'he Association of I'rofessional Societics in East Africa submittcd their commcnts

on the pctition in a lctter reccived on 16th Novcmbcr, 2023 (Annex Q. 'l'hc

Association submitted that -

a) 'l'hc proposal by the Petitioner is discriminatory and prccluded other Kcnyan

profcssionals who may havc thc competcncc to dischargc thc dutics o[
Spcakers in lcgislativc assemblics. Additionally, thc pctitioncr failcd to

provide empirical evidencc that thc lack ofbachelor's dcgrec in law has had

any dctrimental effect in thc asscmblies.

l5

c) On human rights considerations, thc eligibility critcria must bc reasonable,

proportionate and not arbitrary in ordcr to allow diverse individuals to

engage in thc democratic proccss.



b) 'l'hcrc arc adcquatc chccks and balanccs providcd in thc Constitution,

Illcctions Act, County (iovcrnmcnt Act and thc Standing Ordcrs to support

thc Spcakcr in thc conduct of thcir rolcs. Additionally, thc holders arc

subjccted to induction training and oricntations as wcll as having the support

from thc Spcakcrs pancl, Lcgal dcpartments and tcchnical assistants who aid

in thc carrying out of thcir rolcs.

2.5 Submissions by thc County Asscmblies Forum.

c) If academic qualifications are dccmcd ncccssary, thcy should bc uniform

across all public officcs.

d) 'l'hc rcquircmcnt for a law degrcc could shrink thc pool of candidates and

limit thc lcgislators' will to choosc their rcprcscntativcs thcrcby violating
principlcs oI dcmocracy and justicc.

c) 'l'hc judgmcnt in the casc of County Assembly Forum & 6 others v Atlorney

General & 2 others (202 l) KIrllC -i04 underscorcd thc importance of
rccognising altcrnativc qualifications. lhc impugncd provisions' exclusivc

focus on convcntional university dcgrecs was irrational and unjustifiablc.
'l'hc court suggcstcd that other qualifications, as rccognised by the National

Qualilications Act, should be considercd to allow for more inclusivc

rcprcscntation.

58. 'l'hc Irorum submittcd that the principlc of constitutional cquality should bc

maintaincd across all clectivc positions and a uniform standard for academic

qualifications should be established. Additionally, the Forum was of thc vicw that

instcad ol- focusing on acadcmic qualifications, it advocatcd for comprehcnsive

solutions such as improvcd training, capacity building programmes and

mcntorship opportunities for Spcakers to cnhancc their cf'fcctivencss.
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57. 'l'hc County Asscmblics Iiorum submittcd its commcnts on thc Pctition by a lcttcr

datcd l6th Novcmbcr, 2023 (Annex 7) and furlhcr appearcd bcfore the Committcc

on the samc date. 'l'hc I"orum submittcd that -

b) 1'hcy vchcmcntly opposc thc petition citing inconsistcncics in thc proposcd

praycrs, lack of similar rcquiremcnts for othcr slatc officcrs and potcntial

ncgativc impact on divcrsity and inclusivity in leadcrship rolcs.



2.6 Submissions by Elijah llottok

59. Mr. Illijah Rottok, an Advocate of thc Iligh court o[ Kcnya, submittcd his

commcnts on thc Pctition by a lettcr dated 9th Novembcr, 2023 (Anner 8). Lle

submitted that -

b) Only 3.5o/o of Kcnyans hold university dcgrecs duc to thc challengcs that

many face in accessing higher cducation. Irurther, that the degree

qualification does not guarantcc that thc candidatc will have knowlcdgc on

the intricate proccdurcs, rolcs and rcsponsibi litics for thc position of
Speaker. l'his is cvidenccd by the fact that the individuals appointcd still

undergo inductions, training, capacity building and bcnchmarking scssions.

c) Globally, numcrous jurisdictions havc low rcquircmcnts for qualilications of
individuals who wish to participate in clectivc politics.

d) Judicial prcccdcnt has shown that attcmpting, to prcscribe dcgrec

rcquircments for clectivc posts has resultcd in the courts finding it
unconstitutional. It would thercfore bc a concern that attempling to do so

without consideration of the rclcvant qualifications necessary to be clccted

as Spcaker of thc Senate , National and County asscmblies would suffcr thc

samc fate.

60. Mr. Ilottok thcrclorc submitted that an amcndmcnt ought to bc devcloped by thc

legislature that takcs into account thc provisions of thc National Qualifications
Act, which widcns the requiremcnts to providc lor any othcr rclcvant

qualifications that may bc attaincd as opposcd to convcntional dcgrccs.

2.7 Response by Hon Simon Lcnguiyia, thc I'etitioncr

61. 'l'he I)ctitioncr submittcd a responsc to the commcnts by thc various stakcholdcrs

by a lcttcr dated 20th Novcmbcr, 2023 (Annex 9). I Ic submitted that -

a) 'lhe nct cffcct of the invalidation of Section 22(1)(b) (i) and (ii) of thc

Elections Act by thc courts in thc various Petitions adjudicatcd on thc subject

t7

a) Judicial preccdent in thc case of Johnson Muthama v minister.for Justice &
Constitutional Alfairs & Another (2012) held that cxcluding a person from

running for an clcctive seat on account of not having post-secondary

education was discriminatory and unconstitutional.



mattcr, is that indccd there cxists a lacuna such that therc is no statutc

currcntly that prcscribes academic rcquiremcnts for Spcakcrs of legislativc

asscmblics.

b) 'l'he pctition is not an appcal on thc court's decisions in thc various cases

alludcd to abovc. 'l'hc lallacy is that thc court declarcd cvcrything to do with

dcgrcc qualifications lor clectivc seats, unconstitutional. 'fhe court was o[
the vicw that dcgrcc rcquircmcnt alonc without thc consideration of othcr

modcs of lcarning is discriminatory. Additionally, thc court was dcaling with
questions rcgarding thc clcction of MI)s and MCAs which havc many scats

as opposed to thc scats lor Spcakers which is a small numbcr with biggcr

rcsponsibilitics.

c) I)arliamcnt would bc within its mandatc to prcscribc that, for thc position of
Spcakcr, thc acadcmic qualification of a dcgrec would be valid. Whilc

informal cducation is admirablc, thc issucs thc Spcakcr grapplcs with in thcir

daily assignmcnts requirc knowlcdge oI law, govcrnance, politics,

cconomics and administration and this knowlcdgc is acquircd in institutions

of highcr lcarning.

d) 'l'hc comparativc studics submittcd by stakeholdcrs rclying on countries such

as India and South Africa wcrc unrcasonably juxtaposcd considering that

Kcnya is a young dcmocracy with a rclativcly ncw Constitution. 'l'hat thcrc

arc high lcvcls of literacy in thosc countrics, therclore vcry low risk lcvels

ofappointing an illitcratc Speaker, as is thc case in Kenya where this threat

is rcal.

c) In ordcr to incrcasc thc proposal's chanccs of success in thc courts, thc

Committcc should add to thc amcndmcnt: 'a university degree or its
cquivalent as cc(ificd by the National Qualifications Authority in
accordancc with thc Kenya National Qualifications Act'.

62. l'hc Pctitioncr furthcr indicatcd his wish to amcnd thc pctition by substituting thc

rcquircmcnt for a bachclor's degrcc in law with a bachelor's degrec in any

disciplinc.
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CHAPTER THRE,E: FINDINGS AND OBSERVA.I.IONS

63. I Iaving considercd the Petition and the submissions rcccivcd thcrcon, thc Standing

Committec on Justicc, I-cgal Affairs and IIuman Rights finds and obscrvcs that -

a) Roles ond Futtctions of the Speaker

64. The Committee observes that the Spcakcr of a County Assembly, the Senate and

thc National Assembly plays critical role in the dcmocratic process and

govemancc of a country or county. 'l'he Spcaker directs all activitics of the IIousc

and its committccs, administers thc oath of affirmation or allegiance to Membcrs,

issucs writs for vacant seats as and when they arisc, presidcs ovcr thc proccedings

of thc House, intcrprcts all mattcrs touching on thc application of thc procedurc

and practicc of thc legislature and acts as the final authority as providcd in thc

standing orders, cxamincs and rulcs on admissibility or inadmissibility of
documents, and examincs and approvcs all lcgislativc busincss belorc its
introduction in thc I Iousc.e

65. In thc casc of thc National Assembly, thc Speaker chairs thc Parliamcntary Servicc

Commission while, at the county level, thc Speakcr chairs thc rcspectivc County

Asscmbly Scrvice Iloard. l'he Commission and thc Iloards arc mandatcd to,

among othcrs, providing services and facilities to cnsurc thc cfficicnt and elfectivc

functioning of thc le gislatures, constituting officcs in thc respcctive scrvice and

appointing and supervising olfice holdcrs, prcparing annual estimates of
cxpenditurc of thc scrvicc and submitting thcm for approval, and cxcrcising

budgctary control ovcr thc respcctivc legislaturc.

66. 1'hc Speakcr lurthcr -

i) chairs kcy I Iouse committccs, including thc I Iousc llusiness Committcc, thc

Powcrs and Privilcgcs Committcc, thc Proccdurc and I{ulcs Committec and,

in some lcgislaturcs, the Committcc on Appointments, and thc Liaison

Committee;

ii) is thc Spokesperson of the IIouse on all mattcrs; and

iii) plays a key role in enhancing parliamentary diplomacy and improving

parliamentary relations.

e Parliamcnt of K enya (2022), F actsheet No. l0: l.he Speaker and Other Presiding Officers,2'd Edition
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67. It is obscrvcd that, whilc the Parliamcntary Scrvice Commission is one of thc

Commissions and Indcpcndent Offices at Chaptcr 15 of thc Constitution,

acadcmic and profcssional qualifications cxist for chairpersons of g!! the othcr

constitutional commissions and indcpcndcnt officcs, which is not the casc for thc

Parliamcntary Scrvice Commission.

68. Iiqually, at the county level, section 58A of thc County Governmcnts Act (No. 17

of 2012) scts out cxtcnsive acadcmic and profcssional rcquircments for thc

chairperson, vice chairpcrson, and members of thc county public service board,

which is not thc case for the chairperson and members of thc county assembly

scrvicc boards.

69. lmportantly, thc Spcakcr of thc National Asscmbly is the third in thc linc of
succcssion a1 thc national lcvel, whilc thc Spcakcr of a county asscmbly is third in

thc line ofsucccssion at thc county level.

70. The Committcc thcrcforc finds that thc position of Spcaker of a county

asscmbly, thc Scnatc or thc National Assembly is a critical role in the

dcmocratic architccturc of thc statc for which care must bc takcn in how it is
fillcd, including thc qualifications that one must mcct to occupy such a
position.

h) Dislinclion hetween lhe Speoker ond Members of o Legislolure

71. 'l'hc Committcc obscrvcs that, whilc thc rolcs ol Membcrs of Parliamcnt and of
thc County Asscmblies includc rcprcscntation, lcgislation and oversight, thcsc

rolcs diff'cr significantly lrom thc rolcs and functions of the Speaker, as outlincd

at part a) hcreinabove.

74. l-hc Committcc thcrcfore finds that, while thc Spcakcr of a lcgislaturc scrvcs

as an ex-officio mcmbcr of that llousc, thc rolcs, functions, powcrs, and

rcs ponsibilitics of thc Spcakcr diffcr significantly from thosc of thc mcmbcrs,

as docs the modc ofelcction and vacation from office.

20

72. Notably, whilc thc Mcmbcrs of l)arliamcnt and thc County Asscmblics arc e ithcr

dircctly clccted by the pcople or spccially clectcd through party lists, thc Speakcr

ola county asscmbly, thc Scnatc or the National Asscmbly is clcctcd solcly by thc

mcmbcrs ol thc rcspcctivc lcgislaturc.

73. 'l'hc rcmoval proccsscs in rcspect of thc two ollrccs also diffcr significantly.



c) Qualificalions requiredfor one to be a Speoker of a Legislature

75. l'he Committee observes that thc constitutional and statutory rcquiremcnts for one

to be thc Speaker of a county assembly, the Senatc or thc National Asscmbly are

similar to thc qualifications for clcction as a mcmbcr of thc rcspcctivc lcgislature .

'l'his also rcflects the law and practicc in comparativc jurisdictions.

77. 'l'hc Committcc furthcr obscrvcs that -

i) although thc speakcrs' dutics would requirc somcone with the ncccssary

cxpcrtisc and qualifications to competcntly pcrform them, the Constitution

and statutes tic thc qualifications ofthe spcakcrs with those for election into

the spccifi c legislaturc;

ii) thcre have been various attcmpts by I)arliamcnt to lcgislate on the

cducational requircmcnts ol'persons vying lor clcclion, and thcsc havc bccn

mct with judicial challcngcs, whereby thc qualifications imposcd by

lcgislation have bccn dcclarcd 1o be unconstitutional;

iii) thc legislative attempts which have sincc bccn quashcd by thc Courts sought

to sct academic and other qualifications lor clcction of membcrs of
Parliamcnt and membcrs of the county asscmblies, as wcll as county

g,ovemors and deputy govcrnors;

iv) in thc case of the impugncd provisions rclating to cleclion of mcmbcrs of
Parliament and mcmbcrs of thc county asscmblics, none of them sought to

distinguish or legislatc separately the acadcmic and other qualifications for

onc to be a Speakcr of a county assembly, thc Senate, or the National

Asscmbly; and

v) instead, the said qualifications for membcrs of Parliament and mcmbcrs of
county assemblics would cqually apply to thc Spcakers of thc rcspcctive

Ilouses and, by bcing declared unconstitutional, this also lefl thc positions

ofspcaker without any academic or othcr qualifications.

21

76. 'l'hc Committee notes that thcrc have been twclvc Speakers of the National

Assembly and the Senate sincc Kcnya gaincd indcpcndencc and that, dcspitc thc

abscncc of academic and prolessional requircmcnts for thc position, all twelve

Speakcrs havc been pcrsons holding a minimttm ola bachclor's degrcc, with six

of thcm holding a minimum of a bachelor's degrcc in law.



78. Thc Committce thercforc observcs that therc has bccn no judicial
pronounccmcnt spccific to thc acadcmic and other qualifications for onc to

bc clcctcd as Spcaker of a county asscmbly, thc Senate or thc National
Assembly. Instcad, thc dccisions cmanating from thc Courts havc locuscd on

the acadcmic qualifications for onc to bc clectcd as a mcmbcr of thc rcspcctivc

Ilousc, which have, in cffcct, includcd thc Spcakcr.

79. 'l'o addrcss this, thc Committcc finds that thcrc is nccd to -

i) amcnd Arlicle I 06 ( I ) (a) ol the Constitution, to dclink thc qualifications for

onc to bc a Spcakcr ol a I lousc of Parliamcnt liom thosc of thc mcmbcrs;

ii) amcnd Scction 2l(l) ol'thc lllcctions Act (No. 24 of 2011), to dclink thc

qualifications for onc to bc a Spcakcr of a county asscmbly, lrom thosc ol'its
mcmbcrs: and

iii) lcgislatc thc qualifications rcquircd for onc to be a Speakcr of a county

asscmbly, the Scnatc or thc National Asscmbly.

80. In sctting thc qualifications for onc to bc a Spcakcr of a county asscmbly, the

Senatc or the National Asscmbly, thcre would bc nccd to cnsurc that thc provisions

mcct thc rcquircmcnts of Article 24 of thc Constitulion and that thcy do not

unfairly and without justification discriminatc on thc basis of cducational

qualifications, infringc on thc rights of minoritics and marginalised groups, or

makc thc positions thc prcscrvc of a small, sclcctcd class of pcrsons.

81. Additionally, thc qualifications should take into account thc National

Qualifications Irramework as provided for in thc Kcnya National Qualifications
liramcwork Act, No. 22 of 2014.

82, On thc praycr that thc standing orders of thc rcspcctivc houscs bc amcndcd to

providc that powers ofmcmbcrs ofthe Spcakcr's Pancl during housc procccdings

bc limitcd to facilitation of dcbatcs, and that mattcrs requiring ruling bc deferred

to thc datc thc substantivc Spcaker or Dcputy Speakcr is availablc to makc a

dccision, the Committce I'inds that this mattcr rcmains within thc domain of cach

lcgislaturc to dcterminc administrativcly and within its standing ordcrs.
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CHAPTER FOUR: RECOMMENDA'IIONS

83. Arising from its observations as set out in the preccding Chaptcr, the Standing

Committee on Justicc, Legal Affairs and Iluman Rights recommends that

Parliament -

a) amcnds Article 106 of the Constitution, to dclink thc qualifications for onc to

bc a Spcakcr of a I louse o[ Parliamcnt liom thosc of the mcmbcrs;

b) amends Section 2l(l) of thc lllections Act, No. 24 of 2011, to delink the

qualifications for one to be a Speaker of a county assembly, from thosc of its

members; and

c) legislates the qualifications rcquired for one to bc a Spcakcr of a county

assembly, the Scnatc or thc National Asscmbly.

84. In legislating the qualifications for one to bc a Speaker of a county assembly, the

Senate or the National Assembly, thc Committee recommends that one be rcquired

to bc the holder of a degrce recognised by thc Commission for Univcrsity

Ilducation, or equivalcnt qualifications as rccogniscd by thc Kcnya National

Qualifi cations Authority.
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i3r-..===t=a.
l3rH PARLIAMENT l2ND sESsIoN

MINUTES OF THE NINETY-SIXTH SITTING OF THE STANDING
COMMITT EE ONJUSTICE. LEGAL AFFAIRS AND HUMAN RIGI{TS HELD
ON THURSDAY. I6TII NOVEMBER.2023 AT IO.I5 A.M. IN THE SENATE
CHAMBER. MAIN PARLIAMENT BUILDINGS AND ON THE ZOOM
ONLINE MEETING PLATFORM

PRESENT
l. Sen
2. Sen
3. Sen
4. Sen
5. Sen
6. Sen

7. Sen

ABSENT WITH AI'OLOGY
1. Sen. William Cheptumo Kipkiror, CBS, MP
2. Sen. Hamida Ali Kibwana, MP

SECRETARIAT

Wakili Hillary Kiprotich Sigei, MP
Raphael Chimera Mwinzagu, MP
Fatuma Adan Dullo, CBS, MP
Catherine Muyeka Mumma, MP
Veronica W. Maina, MP

Karen Njeri Nyamu, MP
Andrew Omtatah Okoiti, MP

Charles Munyua
Lilian Waweru
Javan Loriko
Constant Wamayuyi
Ndindi Kibathi
Josphat Ng'eno
Ngesa Rosebella
Judith Aoka

IN ATTI.]NDANCE
Hon. Simon Lenguiyia
Mr. James Odhiambo
I{on. Josiah Thiriku
Mr. Austine Munene

- Chairperson (Chairing)
- Vice-Chair
- Member
- Member
- Member
- Member
- Member

- Member
- Member

- Senior Clerk Assistant (Taking Minutes)
- Legal Counsel II
- Senior Serjeant-at-Arms
- Research Officer III
- Research Officer III
- Media Relations Officer III
- Public Communications Officer III
- Assistant Audio Offrcer

- MCA, County Assembly of Narol</ Petitioner
- Advocate for the Petitioner
- Speaker, County Assembly of Embu/ CAF
- Secretariat, CAF

LMr
2. Ms
3. Mr
4. Mr
5. Ms
6. Mr
7. Ms
8. Ms

I
2

3

4

INATTENDANCE
l. Visiting delegation from the County Assembly of Nakuru (Annex l)
2. Visiting delegation from the County Assembly of Nandi (Annex 2)
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The Committee commenced consideration of the Petition by Hon. Simon Lenguiyia, a

resident of Narok County and a Member of the Narok County Assembly, concerning

academic qualifications for election as Speaker of a County Assembly, the Senate, or

the National AssemblY.

a) Hon. Simon Lenguiyia, MCA - Petitioner

The Petitioner, upon invitation by the Chairperson, took the Committee through the

petition, where he observed that a number of county assemblies were facing challenges

in the manner proceedings in plenary were conducted as well as the operations of the

assemblies and the respective county assembly service boards were run. This was

attributed to the absence of academic qualifications for election as Speaker, which he

submitted that this was inconsistent with the functions and responsibilities assigned to

that office.

He further informed the Committee that, while in the Petition he had prayed for the

requirement to be for one to hold a degree in law, he had since reconsidered this in

favour ofa requirement to hold a relevant degree.

b) Hon. Josiah Thiriku, MCA - Speaker, County Assembly of Embu/ CAF

The Speaker of the County Assembly of Embu took the Committee through the

submissions by the County Assemblies Forum, where the forum urged the Committee

to not grant the prayers contained in the Petition.

Page 2

MIN. NO.47412023 PRELIMINARIES

The Chairperson called the meeting to order at fifteen minutes past ten O'clock and

opened with a word of praYer.

This was followed by introductions by the Senators present, Secretariat, the Petitioner

and his Advocate, and the delegation from the county Assemblies Forum.

MIN. NO.47512023 ADOPTION OF THE AGENDA

The agenda of the meeting was adopted having been proposed by Sen. Andrew Okoiti

Omtatatr, MP and seconded by Sen. Fatuma Adan Dullo, CBS' MP'

MIN. NO.47612023 PETITION BY HON. SIMON LENGUIYIA

CONCERNING ACADEMIC OUALIFICATIONS
FOR ELECTION AS SPEAKER OF A COUNTY

ASSEMBLY. THE SENATE. OR THE NATIONAL
ASSEMBLY



cAF noted that the qualifications for election as speaker of a county assembly were
well provided for and mirrored those of members of the county assemblies. CAF further
submitted that educational qualifications did not necessarily refer to academic
qualifications and thal, in assessing suitability of a person for election as speaker,
members of coun$r assemblies consider the skills and experience of the person proposed
for election.

Due to lapse of time, the Committee -
i) resolved that copies of the submissions received be shared with the Petitioner to

enable him to respond;

ii) resolved to resume consideration of the Petition at a subsequent date; and
iiD directed the Secretariat to, in the meantime, commence drafting of the Report

based on the submissions received.

MIN. NO. 47712023 ADJOURNMENT

The Chairperson adjourned the meeting at ten minutes past eleven O'clock. The next
meeting was scheduled t be held on Tuesday,2l't November,2023 at eight O'clock.

SIGNEI)

DATE

s,I
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ANNEX I: COUNTY ASSEMI}LY OF NAKI]RU SECTORAL COMMITTEE
ON JUSTICE ANI) LEGAL AFFAIRS

l.
2.

J.

4.

5.

6.

7.

8.

9.

10

ll
t2
l3
l4
l5

Hon. Antony Kanyere

Hon. David Wathiai
Hon. David Muraya

Hon. Bernard Langat

Hon. Ann Wamaitha
Hon. Dorcas Gathere

Hon. Loise Kagecha

Hon. Paul Warege

Hon. Francis Kuria
Hon. Paul Langat

Hon. Elijah Mwangi
Ms. Ann Kahunga
Ms. Sharon Cherutich
Mr. George Gachie

Ms Agnes Wambui

- Chairperson
- Member
- Member
- Member
- Member
- Member
- Member
- Member
- Member
- Member
- Member
- Committee Clerk
- Hansard Reporter

- Sergeant at Arms
- Hansard Reporter

ANNEX 2: COUNTY ASSEMBLY OF NANDI SECTORAL COMMITTEE ON

JUSTICE AND LEGAL AFFAIRS

l. Hon. Richard K. Bett
2. Hon. Susan Jeploo
3. Hon. Hassan Kajoni
4. Hon. Raymond Chelule
5. Hon. Lucy T. Jepkemei
6. Victor Siele
7. Nancy J. Tarus
8. Rodgers KiproP

- Chairperson
- Vice Chairperson
- Member
- Member
- Member
- Committee Clerk
- Hansard Officer
- ICT Officer
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I3TH PARLIAMENT I2ND SESSION

MINUTES OF THE NINETY- SEVENTH SITTING OF THE STANDING
COMM E ONJUSTICE. LEGALAFFAIRS AND HUMA NRIGHTSHELD
ON TUESDAY, 21ST NOVEMBER.2023 AT 8.OO A.M. IN COMMITTEE ROOM
5. lsr FLOOR. PARLIAMENT BUILDINGS AND ON THE ZOOM ONLINE
MEETING PLATFORM

Wakili Hillary Kiprotich Sigei, MP
Raphael Chimera Mwinzagu, MP
Fatuma Adan Dullo, CBS, MP
Hamida Ali Kibwana, MP
Catherine Muyeka Mumma, MP
Veronica W. Maina, MP
Karen Njeri Nyamu, MP
Andrew Omtatah Okoiti, MP

- Chairperson (Chairing)
- Vice-Chair
- Member
- Member
- Member
- Member
- Member
- Member

PRESENT
l. Sen

2. Sen
3. Sen
4. Sen
5. Sen

6. Sen
7. Sen
8. Sen

ABSENT WITH APOLOGY
l. Sen. William Cheptumo Kipkiror, CBS, MP - Member

SECRETARIAT
l. Mr
2. Ms
3. Ms
4. Mr
5. Ms
6. Mr
7. Ms
8. Ms

Charles Munyua
Lilian Waweru
Lynn Aseka
Constant Wamayuyi
Ndindi Kibathi
Josphat Ng'eno
Ngesa Rosebella
Judith Aoka

- Senior Clerk Assistant
- Legal Counsel II
- Clerk Assistant lll (Taking Minutes)
- Research Officer III
- Research Officer III
- Media Relations Officer III
- Public Communications Officer III
- Assistant Audio Officer

MIN. NO. 47812023 PRELIMINARIES

'l-he Chairperson called the meeting to order at twenty-nine minutes past eight O'clock
and opened with a word of prayer.

MIN. NO. 47912023 ADOPTION OI- TIIE AGENDA

The agenda of the meeting was adopted having been proposed by Sen. Andrew Okoiti
Omtatah, MP and seconded by Sen. Catherine Muyeka Mumma, MP.

Page I
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a) The Minutes of the 83'd Sitting held on Wednesday, lSth October, 2023 were

confirmed as a true record of proceedings, after being proposed by Sen. Catherine

Muyeka Mumma, MP and seconded by Sen. Andrew Omtatah Okoiti, MP'

b) The Minutes of the 84s Sitting held on Tuesday, 3l't October, 2023 were confirmed

as a true record of proceedings, after being proposed by Sen. Catherine Muyeka

Mumma, MP and seconded by Sen. Andrew Omtatah Okoiti, MP'

c) The Minutes of the 85th Sitting held on wednesday,l't November, 2023 were

confirmed as a true record of proceedings, after being proposed by Sen. Catherine

Muyeka Mumma, MP and seconded by Sen. Andrew Omtatah Okoiti' MP'

d) The Minutes of the 86th Sitting held on Thursday, 2nd November, 2023 were

confirmed as a true record of proceedings, after being proposed by Sen. Catherine

Muyeka Mumma, MP and seconded by Sen. Andrew Omtatah Okoiti, MP'

e) The Minutes of the 87th Sitting held on Friday,3'd November,2023 at 10.00 a.m.

were confirmed as a true record of proceedings, after being proposed by Sen.

Catherine Muyeka Mumma, MP and seconded by Sen. Andrew Omtatah Okoiti,

MP.

f) The Minules of the 88th Sitting held on Friday, 3'd November,2023 at 2.00 p.m.

werc confirmed as a true record of proceedings, after being proposed by Sen.

Catherine Muyeka Mumma, MP and seconded by Sen. Andrew Omtatah Okoiti,

MP.

g) The Minutes of the 89s Sitting held on Thursday, g'h November,2023 at 8.00 a.m.

were confirmed as a true record of procecdings, after being proposed by Sen.

Andrew Omtatah Okoiti, MP and seconded by Sen. Catherine Muyeka Mumma,

MP.

Page 2

MrN. NO.480/2023 CONFIRMATION OF MINUTES OF THE

PREVIOUS MEETINGS

h) The Minutes of the 90n Sitting held on Thursday, gth November,2023 at 9.30 a.m.

were confirmed as a true record of proceedings, after being proposed by Sen.

Raphael Chimera Mwinzagu, MP and seconded by Sen. Andrew Omtatah Okoiti,

MP.

i) The Minutes of the 9l't Sitting held on Friday, 1Oth November,2023 at 9.00 a.m.

were confirmed as a true record of proceedings, after being proposed by Sen.

Raphael Chimera Mwinzagu, MP and seconded by Sen. Andrew Omtatah Okoiti,

MP.



j) The Minutes of the 92nd Sitting held on Friday, 1Oth November,2023 at 2.00 p.m.
were confirmed as a true record of proceedings, after being proposed by Sen.

Andrew Omtatah Okoiti, MP and seconded by Sen. Catherine Muyeka Mumma,
MP.

l) The Minutes of the 94s Sitting held on Wednesday, 15s November,2023 were
confirmed as a true record of proceedings, after being proposed by Sen. Andrew
Omtatah Okoiti, MP and seconded by Sen. Raphael Chimera Mwinzagu, MP.

m) The Minutes of the 95s Sitting held on Thursday, 166 November,2023 at 8.30 a.m
were confirmed as a true record of proceedings, after being proposed by Sen

Veronica W. Maina, MP and seconded by Sen. Catherine Muyeka Mumma, MP.

n) The Minutes of the 966 Sitting held on Thursday, l6th November,2l23 at 10.00 a.m
were confirmed as a true record of proceedings, after being proposed by Sen

Catherine Muyeka Mumma, MP and seconded by Sen. Veronica W. Maina, MP.

MIN. NO. 48112023 MATTERS ARISING FROM MINUTES OF THE
PREVIOUS MEETINGS

The Committee was informed that, following the meeting with the Petitioner and the

County Assemblies Forum held on Thursday, l6th November, 2023, additional

submissions had been received from the Kenya National Commission on Human
Rights, the Kenya Law Reform Commission, the Independent Electoral and Boundaries

Commission and the Association of Professional Societies in East Africa. The Petitioner

had also submitted a written response to the submissions received.

The Committee was further informed that drafting of the Committee report on the

Petition was underway.

MIN. NO. 48212023 CONSIDERATION OF A STATEMENT SOUGHT I}Y
SEN. MOHAMED CHUTE, MP, ON THE STATUS OF
COURT CONSTRUCTION PROJECTS IN KENYA

The Committee was taken through the brief on the Petition, as contained in Committee

PaperNo.35.
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k) The Minutes of the 93'd Sitting held on Tuesday, l4th November, 2023 were
confirmed as a true record of proceedings, after being proposed by Sen. Catherine
Muyeka Mumma, MP and seconded by Sen. Andrew Omtatah Okoiti, MP.

Under Min. No. 476/2023 - Petition by Simon Lenguiyia on academic qualifications to

be a Speaker of a County Assembly, the Senate, or the Nalional Assembly



During deliberations, Members observed that there was need for clarity on -
i) the status of various court construction projects across the country, including the

terms of contract, the completion status, and legal implications where projects had

been abandoned by contractors either due to lack of funding or due to escalation

of costs;

ii) the status of projects previously funded by development partners, including the

reasons for discontinuation of such funding, and whether the Kenyan government

would provide funding to complete the said projects; and

iii) efforts that the Judiciary was putting in place to ensure equitable access to court

infrastructure and to judicial services by all Kenyans,

MtN. NO. 48312023 AD.IOURNMENT

1'he Chairperson adjourned the meeting al nine minutes past nine O'clock- The next

meeting was scheduled to be held on wednesday, 22nd November, 2023 at eight

O'clock.

SIGNEI):

I)ATE: 23lrr I b)Lg
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Thereupon, the Committee resolved to -
l) invite the Chief Registrar of the Judiciary to appear before the Committee to

respond to the issues raised in the Statement and, additionally, to submit a detailed

Report on the status of all the pending court construction projects in Kenya; and

2) following the said meeting, identi$ selected court construction projects where the

Committee may undertake inspection visits.
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l3rlr PARLIAMENT l2ND SESSION

MINUTES OF E NINETY-EIGHTH SITTING OF THE STANDING
COMMITT EE ONJUSTICE LEGAL AFFAIRS AND HUMAN RIGHTSHELD
ON WEDNESDAY 22ND NOVEMBER. 2023 AT 8.OO A.M. IN COMMITTEE
ROOM 5. IST FLOOR. PARLIAMENT BUILDINGS AND ON THE ZOOM
ONLII\'E MEETING PLAT FORM

PRESENT
l. Sen. Wakili Hillary Kiprotich Sigei, MP
2. Sen. Fatuma Adan Dullo, CBS, MP
3. Sen. Hamida Ali Kibwana, MP
4. Sen. Catherine Muyeka Mumma, MP
5. Sen. Veronica W. Maina, MP
6. Sen. Andrew Omtatah Okoiti, MP

ABSENT WITH APOLOGY
L Sen. Raphael Chimera Mwinzagu, MP
2. Sen. William Cheptumo Kipkiror, CBS, MP
3. Sen. Karen Njeri Nyamu, MP

SECRETARIAT
L IvIr
2. Ms
3. Ms
4, MI
5. Ms
6. IvIr
7. Ms

Charles Munyua
Lilian Waweru
Lynn Aseka
Constant Wamayuyi
Ndindi Kibathi
Josphat Ng'eno
Judith Aoka

- Vice-Chair
- Member
- Member

- Senior Clerk Assistant
- Legal Counsel II
- Clerk Assistant lll (Taking Minutes)
- Research Officer III
- Research Ofhcer III
- Media Relations Officer III
- Assistant Audio Officer

MIN. NO. 484t2023 PRELIMINARIES

The chairperson called the meeting to order at twenty-nine minutes past eight o'clock
and opened with a word of prayer.

MrN. NO. 485t2023 ADOPTION OF THE AGENDA

The agenda of the meeting was adopted having been proposed by Sen. veronica w
Maina, MP and seconded by Sen. Fatuma Adan Dullo, CBS, MP.
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The Minutes of the 97th Sitting held on Tuesday, 2l'1 Novembe r,2023 were confirmed

as a true record of proceedings, after being proposed by, Sen. Hamida Ali Kibwana, MP

and seconded by Sen. Catherine Muyeka Mumma, MP'

M rN. NO. 48712023 PETITION BY HON. SIMON LENGUIYIA
CONCERNING ACADEMIC OUALIFICATIONS
FOR ELECTION AS SPEAKEROF A COUNTY

ASSEMBLY THE SENATEOR THE NATIONAL
ASSEMBLY

The Committee taken through and considered the draft Report on the Petition by Hon'

Simon I-enguiyia concemiig Academic qualifications for election as Speaker of a

Couty Assembly, the Senate pr the National Assembly'

Thereupon, Members deliberated on the draft Report and made proposals to be

incorporated as observations and recommendations at Chapters Three and Four ofthe

Report, following which the report would be scheduled for adoption'

MIN. NO. 48812023 AD.IOURNMENT

The Chairperson adjourned the meeting at eighteen minutes past nine O'clock. The next

meeting was scheduled to be held on Thursday,23',d November,2023 at eight o'clock'

SIGNEI):......

eg)rrlI)A1'E
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MrN. NO.486/2023 CONFIRMATION OF MINUTES OF THE
PREVIOUS MEETINGS
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MINUTES OF

E ---.- -r.
I3TII PARLIAMENT I2ND SESSIoN

THE NINETY-NINTH SITTING OF THE STANDING
COMMITTEE ON TICE, LEGAL AFFAIRS AND HUMANRIGHTS HELD
ON THURSDAY. 23RD NOVEMBER. 2023 AT 8.OO A.M. IN COMMITTEE
ROOM 4. IST FLooR. PARLIAM I}UILDINGS AND ON TIIE ZOOM

PRESENT
l. Sen.
2. Sen.

3. Sen.

4. Sen.

5. Sen.

6. Sen.

Wakili Hillary Kiprotich Sigei, MP
Hamida AliKibwana, MP
Catherine Muyeka Mumma, MP
Veronica W. Maina, MP
Karen Njeri Nyamu, MP
Andrew Omtatah Okoiti, MP

- Chairperson (Chaifing)
- Member
- Member
- Member
- Member
- Member

AI}SENT WITH APOLOGY
l. Sen. Raphael Chimera Mwinzagu, MP
2. Sen. Fatuma Adan Dullo, CBS, MP
3. Sen. William Cheptumo Kipkiror, CBS, MP

SECRETARIAT
l. VIr. Charles Munyua
2. Ms. Lilian Waweru
3. Ms. Lynn Aseka
4. Mr. Constant Wamayuyi
5. Ms. Ndindi Kibathi
6. Mr. Josphat Ng'eno
7. Ms. Judith Aoka
8. Mr. David Barasa

- Vice-Chair
- Member
- Member

- Senior Clerk Assistant
- Legal Counsel II
- Clerk Assistant lll (Taking Minutes)
- Research Officer III
- Research Officer III
- Media Relations Officer III
- Assistant Audio Officer
- Assistant Sergeant at Arms

The Chairperson called the meeting to order at twenfy-five minutes past eight O'clock
and opened with a word of prayer.

MIN. NO. 49012023 ADOPTION OF THE AGENDA

The agenda of the meeting was adopted having been proposed by Sen. Catherine
Muyeka Mumma, MP and seconded by Sen. Hamida Ali Kibwana, MP.
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ONFIRMATION OF MINUTES OF THEC

The Minutes of the 98th Sitting held on wednesday, 22"d November, 2023 were

confirmed as a true record of proceedings, after being proposed by Sen. Catherine

Muyeka Mumma, MP and seconded by Sen. Hamida Ali Kibwana, MP'

MrN. NO. 492t2023 PETITION BY IION. SIMON LENGUIY IA
CONCf,RNING ACADEMIC OUALIFICATIONS
FOR ELECTION AS SPEAKER OF A COUNTY
ASSEMBLY TIIE SENATE OR TIIE NATIONAL
ASSEMI}LY

The Committee considered the draft Report as revised to incorporate the observations

and recommendations proposed by the Members. Thereupon the Committee adopted

the Report, having been proposed by Sen. Catherine Muyeka Mumma, MP and

seconded by Sen. Hamida Ali Kibwana, MP.

The Report having been adopted by a majority of the Members, Sen. Okiya Omtatah,

Mp informed the Committee that he did not concur with the findings and determination

of the Committee on the Petition and would, pursuant to standing order 223(5) of the

Senate Standing Orders, append a Minority Report.

M rN. NO. 493t2023 ANY OTII ER I}USINESS

Members were informed that five (5) Committee Reports were scheduled in the Order

Paper for tabling that aftemoon, including four (4) Reports on Petitions. The

Chairperson urged Members to be present in plenary to make comments once the

Reports were tabled.

MIN. NO. 49412023

The Chairperson adjourned the meeting at fourfy-eight minutes past eight O'clock. The

next meetlng was sc eduled to be held on notice

SIGNEI)

DATE 3.l.rr. tzorg
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BOI|. Sen. IIILLARY KIRPROTICH SIGEI,
CBAIRPERSOIf,
TIIE COUUITTEE ON JUSTICE, LE(}AI, AFFAIRS AITD ET'UAIT
RTGHTS, SENATE.

RE: PETITION TO THE SENATE I,NDER ARTICLES 37 AND 119 OF. THE

t/\ctun
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CONSTITUTIOT{ OF KENYA 2O1O. TTIE PETITION TO PARLIAMENT
(PROCEDTIREI ACT. STANDING ORDERS 223 AND 225 OF THE SENATE ON
THI ACADEMIC OUALIFICATIONS BE A SPEAKER OF THE COUNTY

STNATE AI{D NATIONAL ASSEMBLY

I the uaderslgaed,

A citiz*n of the Republic of Kenya, a Resident of Narok County and a member of
the Narok County Assembly wish to state that it is in public interest tlrat I
formally lodge this Petition before this Honorable House concerning the
disturbing question of academic qualification for one to be a speaker of the
county assembly, senate and national assembly which goes to the issues of
knowledge and comp6tence of tJre speakers to lairly, justly and witJl authority
decide contentious matters in the house as well as make decisions tlat are
sound and in accord.rnce wit]: tl e law.

This Petition seeks to safeguard the honour and respect that the speaker's seat
ought to attract as weU as to promote good governance by ensuring quality
decision-making in tl e house. This can only
protected from incompetence and ineptitude

be achieved if the speaker's seat is
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I HT MBLY draw the attention of the Houso to the followlng:

A. The Problem

1. Article 1o (2) of the constitution of Kenya (hereinafter 'coK) outlines
principles of governance to include sharing and devolution of power, the

rule of law, democracy and participation of the people, equity, social
justice, inclusiveness, equality, human rights, non-discrimination, good

governance, integrity, transparency and accountability ; and sustainable

development. CoK provides under article 10 (1) that the above

highlighted principles of governance binds all state and public officers

whenever they are applying or interpreting this Constitution, enacting,

applying or interpreting any law; or making or implementing public
policy decisions.

2. It follows, therefore, that any state or public officer must be equipped with
lorowledge and understanding on what the law provides, how to apply it
and the idea of constitutiona.lism. La'ck of deep lmowledge in law,

goverrralce and general issues of life, prosperity, vision, cohesion,

development and social equality can lead to unconstitutional legislations,

low quality decisions, govemance without qualitative consultation, wTong

judgments and chaotic debates before the floor of the house.

3. While it can be argud that the law is at the disposal of everyone and that

the general public has an idea what the law says, a rough idea of t]-e law

is not what one wants at the coveted speaker's seat. The speaker is the

center of democratic engagements, debate' sobriety in the house,

constitutionalism, and fairness, and like the wise Solomon he ought to be,

a law should be enacted to protect his throne from incompetence'

4. The speaker makes critical decisions in the legislation process. The

speaker guides debate in tl.e chambers, rules on objections, guides the

legislation process, settles contentious matters. He is the Judge' of the

assembly and his ruling is final as provided for in the standing orders.

2

PEf,'ITION TO THT SENATE OF THE REPI'BLIC OF KEITTA T'!gDER

ARTICLES 37 AITD I19 OF THE CONSTITUTTIOII OF I(E!TI'& 2O1O. TIIT
PEtrITION TO PARLI.AMEITT IPROCEDI'RTI ACT. STAIVDII{G ORDERS 223
AITD 225 OF TIIE SENATE OI{ THE ACADEMIC OUALIFICATIONS I\c BE A

SPEIII(ER OF THE COI'![IY ASSEUBLY. SENATE AITD NATIONAL

ASSEMBLY



6. The speaker's knowledge of law plays an even bigger role at the county
level. Ttre devolved unit is where critical legislations are passed affecting
the unique aspects of the people of tJ.e concemed county. The laws made
at the county assemblies are tlerefore vital to the growth of the economy
and at the heart of it is the speaker as the arbiter in the assembly. Thus,
tJ.e countr5r can economically and socially grow or collapse depending on
how much knowledge the speaker possesses on matters law. An
unconstitutional decision will be voided by the courts and may cause
disharmony in administration. This will inevitably cause delay in seruice
delivery and jeopardize the aspirations of the people of the concemed
county expressed during budget-making pnocess may as well tum into a
dream deferred.

7 . Alaw that conflicts with national legislation or one enacted without public
participation stands to be invalidated. A legislation tJlat does not conform
with the constitutional edicts of principles of govemance is a candidate for
nullification. And the process of law-making must be as good as the
output. If the speaker is not well informed and makes bad decisions,
certainly the end product will be a poor product that may even be quashed
by the court. Who loses? The people.

8. Currently, most county assemblies have speakers who are not well abreast
of the law including the import of standing orders, the law-making
process, interpretation and application of the law. Most speakers are not
learned in law and grapples with very minor issues when the debate is on.
Some cannot appreciate basic principles of law and are unable to
contextualizr issues and address them by applying the standing orders,
constitutional provisions or national legislations to it.

J

PETITION TO THE SENATE OF THT REPI'BLIC OF KEMTA UNDER
ARTICLES 37 Al{D 119 O.r THE CONSTITUTION OF I(EIVYA. 2O1O.
THT PEf,ITION TO PARLIAIUENT IPROCEDI'RTI ACT. STANDIITG
ORDTRS 223 AND 225 OF TIIE STI{ATE ON THT ACADEUIC
OUALIFICATIONS TO BE A SPEAXTR OF THE COUNTY ASiSIMBLY.
SENATE AND NATIONAL ASSEMBLY

5. As the Judge', tJre speaker, his deputy and people who act as speakers in
his absence - like any other arbiter - ought to be someone who is deeply
lmowledgeable on matters law, law-making process, application and
interpretation of the law.



B. The academlc quallflcatlonr to be sPeaker

il. Article a3 (1) of the 1963 Constitution provided that the speaker of the

senate shall be elected from among the Senators themselves or persons

who were quatified to be elected as senators. Article a5 (1) of the same

constitution applied mutatis mutandis to the position of speaker of the

House of Representatives. The Law did not prescribe academic

qualifications to be elected to either of the two houses save ttrat article 40

(l) (b) provided that one had to be able to speak and read the English

language supposedly to be able to actively take part in the proceedings.

12. The 1969 Constitution at section 37 provided in almost similar terms as

it predecessor that the speaker of the National Assembly was to be elected

from members of the house or any person who qualified to be elected to

the august house.

13. At article 1O6 of the 2010 Constitution, the qualifrcation of the speaker is

similar to that of a member of parliament. The new dispensation noted the

problem the previous legislations had and brought in the aspect of
education qualification. Article 99 (l) (b) provides that one is qualifred to

be elected as a member of parliament if he satisfies the educational

requirement prescribed by the legislation'

14. With respect to county Assembly, coK at article 178 (3) leaves it to the

parliament to enact legislation prescribing qualihcations for election to the

position of count5r assembly speaker.

4

PETITION TO THE SINATE OF THE REPUBLIC OF KEITYA UIIDTIT
enrrclps sz AltD rtg or firE coustrrutrou or KtIw'A- zoro.
THE PETITION TO PARLIAMEITT IPROCTDI'REI ACT. STAI{DING
ORDERS 223 Ar{D 225 OF THT SENATE ON THEACADEMIC
OUALIFICATIONS TO BE A SPEIIITER OF THI COUITTY ASSEMBLY.
SENATE AITD IVATIONAL ASTSEMBLY

9. They are swayed by radio/TV talks, political rhetoric, opinions of biased

corrmentators or the noise of the majority in the assembly. In the end, the

assemblies end up with poor legislations, some unconstitutional and have

been vitiated by our courts.

10. The above is the problem I seek to have a solution for through this petition.



PEtrITIOI{ TO THE SENATE OE'THE REPUBLIC OF KEITTYA UNDER
ARTICLES 37 AITD 119 OF THE CONSTITIITIOr{ OF KTITYA. 2O1O.
THT PEf,ITION TO PARLIAMEITT (PROCEDI'RTI ACT, STANDING
ORDERS 223 At{D 225 OF TTIE SENATE ON TH"E ACADEMIC
OUALIFICATIONS TO BTA SPEAI(ER OF THE COI'NIY ASSEMBLY.
SENATE AITD NATIOITAL ASSEMBLY

15. The above summary takes us to the Elections Act.

16. Section 22 (ll of the Elections Act provides that one must have a degree
from a recognized University for him to contest elections as a Member of
Parliament or County assembly. It follows therefore tJlat speakers of both
houses of parliament must have degrees as a prerequisite qualification.
The law talks of a degree which implies a Bachelor's degree on any course.

17. Section 21 (l) of the Elections Act provides that a speaker of the County
shares the same qualifications as members of the County Assembly. This
means a speaker of the count5l assembly must also have a degree from a
recognized University. Again, the course is not specified.

18. I am aware of the decisions of the court in which the issue of academic
requirement have been litigated. I am aware of the judgment by Justice
Mirima in County Asembly Fonrm & 6 otherc v Attorney General &
2 othere; Senate of the Republlc of Ken5ra (Interested Party!
(Constltutlonal Petltlon 8229, E,225, E226, E,249 & 14 of 2O2l
(ConsoUdated)) [2021] KEHC 3O4 (KLR) (Constltutlonal and Human
Rtghts) (15 October 2O2Ll where the court declared sectlon 22 (1) (b)
(ii) of the Elections Act unconstitutional and for being in violation of
articles 24,27,38(3) and 56 of the Constitution. The court declared the
said provision in operational, of no legal effect and void ab inifio. Simply
put, tJle judge held t.Ilat MCAs shall not be required to have degrees to
contest for the seats.

19. The invalidation of the said provision has the net effect of doing away with
the degree requirement for one to be elected as speaker of County
assembly. I say so because the qualifrcations for the position of speaker
County Assembly are inseparable twins with those of being elected as
MCAs by dint of section 2l (1) of the Elections Act.

5



20. In the judgment referred to above, Justice Mrima made reference to Kenya
National Qualifications Framework Act which the judge said recognizes
other modes of qualifications besides convectional ones. The judge said
the law establishes tl:e manner in which relevant qualifications may be

awarded to a person and that such qualifications may, in appropriate
instances, be equated to convectional degrees. Thejudge posited that the
impugned provisions of the Elections Act were unconstitutional in so far
as they focused on the University Degree as opposed to other forms of
recognized academic qualihcations.

22. As explained above, tJre speaker is the judge of the county assembly, he
presides over assembly proceedings, makes decisions, rules on matters
and his decision is final. Is his oflice not equivalent to a quasi-judicial
body? Is he not the equivalent of a judge of tl e legislature (sic)? How can
such a position be left open to any category and class of training and
education? Are we not to be concemed about the quality, legality and
con stitu tionality of the enacted le gislations?

C. The proposal

23. From the above elucidation, it is evident tJre speaker of both houses of
parliament as well as the County assemblies are critical to the
development of the country. Further, it is evident that such positions
ought to be occupied by characters who are loeowledgeable in law and who
can make informed decisions on various matters before them.
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PEf,ITION TO THE SENATE OF TTIE RTPT'BLIC OF KEI{YA UNDER
ARTICLES 37 AITD 119 OF THE COT{STITIITION OF KEITYA.2O1O.
THE PETITION TO PARLIAIUENT IPROCEDI'RTI ACT. STANDTITG
ORDERS 223 Al{D 225 OF THE SENATE ON THE ACA.DEMIC
OUAI,IFICATIOITS TO BE A SPEAI(TR OF TIIE COI'NIY ASSEMBLY.
SENATE AI{D NATIONAL ASSEMBLY

21. While I do not disagree with the above findings of tl.e court, there is a
critical question of whether academic qualifications of the position of
speaker should remain amorphous, undefined, left to other forms of
recognized qualifications such that any form of education, course, and
training fits, anything and everything goes. What becomes of a
rudimentary mind tl..at politics his ways to the speaker's seat?



PEf,ITION TO THE SENATE OF THE REPT'BLIC OF KENYA I'NDER,
ARTICLES 37 AITD 1190F THE CONSTITUTION OF KENYA. 2O1O.
THE PETTTIOT{ TO PARLIAMENT IPROCEDI'REI ACT. STAI{DING
ORDERS 223 AND 225 OF THE SENATE ON THE ACADEMIC
oIT'ALIFICATIOI{S TO BE A SPTAI{ER Of,'THI COUITTY ASSEMBLY
SEITATE Al{D NATIONAL ASSEMBLY

24. For the above reasons, I propose t-hat section 2l (1) and section 22 (l) (b)

of the Elections Act be amended by adding academic qualifrcations of the
speakers of both houses of tJ:e parliament and County Assembly to be a
person who 'holds a Bachelor's degree in Laws from a recogrrized
Universit5r'.

25. A concern may be raised as to whether this amendment will meet t}re same
fate met by the requirement for degree for MCAs. This is highly unlikely
for tlee reasons espoused below:

The position of the speaker is to be distinguished from those of
MCAs/MPs. The speaker does not represent
constituencies/counties/wards but acts as an arbiter and preside
over proceedings in the house. Therefore, the requirement is not
discriminatory as the positions are inherently diferent. I will give
two examples. One of the Chairperson of the Kenya National
Commission on Human Rights who section 10 (1) (a) of the Kenya
National Commission on Humaa Rights Act, 2011 requires to be a
person with knowledge in law and experience of 10 years in
matters relating to law and human rights. TWo, the Attorney
General who must be an advocate of 15 years' experience in line
with article 156 (3) of CoK. The requirement for knowledge in law is
premised on the unique inherent requirements of the offrces. So why
not the speaker's oflice who interacts with law and interpretation of
tJ.e law on his daily assignments?

tl Tte position of speaker requires a legal mind who understands the
law and appreciates constitutionalism. This will ensure that the
county assemblies and parliament passes quality laws that are also
in conformity with the constitution. This will save the counties and
parliament the time and resources wasted in litigation and the
consequences of a negative outcome in court. It will also save in
case backlog in court.

7



PETITION TO THE SEN OF THE REPI'BLIC OF KETfYA T'NDER
ARTICLES 37 At{D 119 OF THE CONSTITUTI OF 2010.
THE PEIITIOI{ TOPARLIAMENT ACT. STAI{DIIITG

ORDERS 223 AND 225 OF SENATE ON THE ACADEMIC
ONS TO A OF UNTY

SENATE AND NATIONAL ASSEMBLY

26. It could be argued that a speaker needs to be someone who understands
a wide range of issues not limited to legal issues. It could also be argued

that one does not have to be a lawyer to understand the law or make sound

decisions. But again, I pose the question: what are the chances of getting

it wrong with someone who is not learned in law? If the attomey-general,

chairperson of the Commission on Human Rights, judges of our courts
and members of tribunals must have degrees in laws because tl.ey decide

legal questions why shouldnt the same apply to speakers who equally rule

on law-making questions?

27 . For avoidance of doubt and to address a question that may illicit a debate,

I wish to clari$ tl.at the above proposal does not require a constitutional
amendment.

28. As pointed out abve, Article 99 (1) (b) of CoK provides that one is qualified

to be elected as a member of parliament if he satisfies the educational

requirement prescribed by the legislation. It reads:

8

D. The questlon of amendment of the Constltution

99
(1) Unless dtsquallfied under clause l2l, a person ls ellglble for

electlon as a member of Parllament (read Speaker of the
Natlonal Assembly and Senate) if the person -
(al......
pt sattsftes any educatlonal' moral and ethlcal requlrements
prescrlbed by thts Constltutlon or by an Act of Parllament

29. Article 178 (3) which leaves it to the parliament to enact legislation
prescribing qualifications for electjon to the position of county assembly

speaker reads as follows:
t78

(1)....
(2)....
(3) Parltament shall enact leglslatlon provldlng for the electlon

and removal from olflce of speakers of the county assemblleg



PEf,ITION TO THE SENATE OF THE REPI'BLIC OF KTNYA UNDER
ARTICLES 37 119 OF THT CONSTITUTI ON OF KENYA" 2O1O.
THE PEIITION TO PARLIAilENT (PROCEDUREI ACT. STANDING
ORDERS 223 225 OD THE SET{ATE ON THE ACADEMIC
OUALIFICATIOITS TO BE A SPEAI{ER OF THE COT'I{TY ASSEMBLY.
SENATE AND ONAL ASSEMBLY

30. I wish to make it clear that I do not have any problem with the above
provisions. They are specific that Parliament is the body to enact laws on
academic qualifications and election of speakers which the Parliament did
by enacting the Elections Act. It is this statute that I propose be amended,
AND NOT THE CONSTITUTION.

TIIAT

31. To the best of my loeowledge this matter has been initiated before the
Parliament and is only being considered by this House through the
relevant committee.

THAT

32. To tJ:e best of my heowledge there is no matter before the courts.

The Petltloner Humbly Requests that:

33. This petition be dealt witJ: as soon as possible in view of the urgency and
seriousness of the issues raised to avoid political interest that may collapse
it during the 2027 electioneering.

34. Section 21 (1) and section 22 (l) (b) of the Elections Act be amended by
adding academic qualifications of the speakers (and their deputies) of both
houses of the parliament and County Assembly to be a person who holds
a Bachelor's degree in Laws from a recognized University'.

35. The standing orders of the houses to be amended to provide that powers
of members of tJ:e speakers'panel during house proceedings to be limited
to facilitation of debate and that matters requiring ruling to be deferred to
t-he date the speaker or his deputy shall be available to make a decision.

AI{D Your Humble Petlttoner wlll ever Pray.
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PEf,ITION TO THE SE}IATE OF TIIE C OF KIITYA UNDER

AITTTCLES 37 NTD 119 OF THE CONSTITUTION OF I(E!N'A. 2O1O. THE
PEf,ITIO TO PARLIAMENT (PROCEDTIRII STANDTNG ORDERS 220
AITID 225 OF THE SENATE ON THE ACN)EMIC OUALIFICATIONS TOBEA
SPEAKER OF THE COI'I{TY ASSEMBLY. SEITATE AND NATIONAL

ASSEMBLY

PETITION concerning the academic qualification for one to be a speaker of the
county assembly, senate and national assembly.

Name of Petltloner: Hon. Simon Lenguiyia altas SK Lenguiyia, Member Narok
County Assembly.

Signature/Thumb Impression

Hon. lmon Longutyta alias SK Lengutyta
Moblle Noz +254720893562
Email: simonkilonga@gmail.com
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IDENTIFICATION
NO.

ADDRESSPETITIONERS NAMESNo
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x
19 NarokSimon knguiyia tts@,
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Annex 3: Submissions by Independent
Electoral and Boundaries
Commission



OU R REF : I EBCIDLS/CORWII /2023 156 November.2023

YOUR REF: SEN/DG ACfitAHRC/2023 (r57 )

Dear Mr. Nyegenye.

RE: SUBMISSIONS ON THE PETITION REGARDTNG THE ACADEMIC QUALIFICATIONS
FOR ELECTION AS SPEAKER OF THE SENATE. THE NATIONAL ASSEMBLY OR A
COUNTY ASSEMBLY

Reference is made to the above and your letter dated 7'h November,2023.

As requested, the Commission hereby forwards its memorandum on the petition regarding

the academic qualifications for election a5 speaker of the senate, the national assembly or
a county atsembly.

Kindly find attached the Commission's submissions on the Petition at requested.

Yours Sincerely,

Marjan Hussein Marjan, MBS

Commission Secretary/ CEO

Encl - fl) 5u mt (<to ns on the academic ar ralifiratio n( for elertion ar sbeaker of thp (enate

the National Assembly or a County Assembly

Office of the Clerk.
The Senate
P.O. Box 41842-OO1OO

NAIROBI

address: Anniversary Towerc,6th Floor, off Univasity Way, P.O Box 45371{0100 Mrobi, Kenya
phon€: +254 (0) 2769000,1ax: +254 (0)20 2219185, omall: info0iebc.or.ke, website: tinmr.iebc.or.ke



THE INDEPENDENT ELECTORAL AND BOUNDARIES COMMISSION

SUBMISSION ON THE PETITION REGARDING THE ACADEMIC

QUALIFICATIONS FOR ELECTION AS SPEAKER OF THE SENATE. THE

NATIONAL ASSEMBLY OR A COUNTY ASSEMBLY

Dated l6th November, 2023

lndependent Electoral & Boundaries Commission (IEBC)

Anniversary Towers, 6th Floor, Off University Way

P.O. Box 45371- 00100, Nairobi - Kenya

Telephone: + 254 (0) 20 29925



A. INTRODUCTION

The lndependent Electoral and Boundaries Commission (IEBC) il a constitutional

Commission established under Article 88(l) of the Constitution and its mandate is

provided for under Article 88(4) of the Constitution and functions in Section 4 of

the IEBC Act,2011. lt is responsible for supervising referenda and electiont to any

elective body or office established by the Constitution. and any other elections as

prescribed by an Act of Parliament.

2. Article lO6 of the Constitution of Kenya, 2Ol0 outlines that there shall be-

a. a Speaker for each House of Parliament, who shall be elected by that House

in accordance with the Standing Orders. from among persons who are

qualified to be elected as members of Parliament but are not such memberrt

and

b. a Deputy 5peaker for each House of Parliament, who shall be elected by that

House in accordance with the Standing Orders. from among the members of

that House.

3. This means that the qualifications for one to be elected as a speaker of any of the

two houses of Parliament is to have qualifications like those of a candidate intending

to vie as a Member of Parliament.

4. Previously, this would mean that for one to be elected as a Speaker of any of the

two (2) houses of Parliament, they would need to have a University Degree from

a recognized University puriuant to Section 22 (l) b (i) of the Elections Act before

the Justice Anthony Mrima in High Court of Kenya at Nairobi, Constitutional

Petition 28 of 2021 & Petition E549, EO37 & EO55 of 2021 &' EO77 of 2022

(Consolidated) [20221(KLR) Paul Macharia Wambui & l0 others v Speaker of the



National Assembly & 5 others declared section 22 (1) b (i) of the Elections Act to be

unconstitutiona l.

5. 5tanding Order Number 4 of the Standing Orders of the National Assembly outlines

that a Speaker shall be elected when the House first meets after a General Election

and before the House proceeds with the dispatch of any other business, except the

administration of the Oath or Affirmation of Office to Members-elect pretent.

6. Article 178 of the Constitution of Kenya, 20lO provides for a County Assembly

Speaker. lt outliner that each County Assembly shall have a speaker elected by the

County Assembly from among pertont who are not members of the assembly.

7. Section 2l of the Elections Act provides for the election of a County Assembly

Speaker:

(l) The speaker of a county assembly shall be elected by each county assembly in

accordance with the Standing Orders of the county assembly, from among

perrons who are qualifled to be elected as members of a county assembly but

are not such members.

(2) For the purpose of the election of the speaker of the county assembly after the

first election under the Constitution, the procedure iet out in the First Schedule

shall apply.

(3) The deputy speaker of a county assembly shall be elected from among perront

who are members of that county assembly.

(4) The First Schedule shall, with necerrary modifications, apply to the election of

the deputy speaker after the first election under the Constitution.

8. Pursuant to Section 22 (1) b (ii) of the Elections Act, the position previously was

that, for one to be elected as a Speaker of a County Assembly. they would need to

have a University Degree from a recognized University. The position was departed



by Justice Anthony Mrima in High Court of Kenya at Nairobi, Petition E3l7 of 2022

Philip K. Langat v lndependent Electoral and Boundaries Commission; Attorney

General & 4 others (lnterested Party) [20221after declarinS ,ection 22 (1) b (ii) of

the Elections Act to be unconstitutional.

9. Administratively, the Commission is involved in the clearance of the candidates who

intend to vie as Speakers of County Assemblies. This is by way of ensuring the

Candidates have the requisite qualifications besides the educational ones in line with

Section 2l (1) of the Elections Act. This is done at the County level.

HISTORICAL BACKGRO ND OF ACADEMIC UALIFICATIONS FOR ELECTIVE

OFFICE

10. Before 2012, Section 22 (1) of the Elections Act provided as follows:

(l) A person may be nominated as a candidate for an election under this Act only if

that person-

(a) is qualified to be elected to that office under the Constitution and this Act; and

(b) holds a post-secondary school qualification recognised in Kenya.

11. The above provision applied to those who seek to be elected as Members of

Parliament and Members of the County Assemblies. Further, section 2 (2) provided

that a perron may be nominated as a candidate for election as President. Deputy

President, county Governor or deputy county Governor only if the person is a

holder of a degree from a university recognised in Kenya.'

12. ln the High Court of Kenya at Nairobi Petition 198 Of 20ll Johnson Muthama v

Minister for Justice & Constitutional Affairs & another [2O12] eKLR, Justice Mumbi

Ngugi declared section 22(1) on the post-secondary qualification to be

unconstitutional owing to various factors, one being that it violates the provisions

of the Constitution by excluding many who may not, through no fault of their own.



have been able to achieve post-secondary education. The Court also stated that the

provisions of the said rection fail the test of conttitutionality as they do not accord

with the national values and principles and uturp the sovereign powers of the

people of Kenya. They cannot also meet the provisions of Article 24 as being

'rcasonable and juniliable in an open and democratic society based on human

dignity, equality and freedom.'

13. The Court continued to uphold the provisions of Section 22(2) on the degree

qualification for persons seeking to be nominated as a candidate for election as

President, Deputy President. county 6overnor or deputy county Governor stating

that the educational requirements for the positions are reasonable and justifiable.

The number of positions required is reasonably small. the nature of the duties and

functions to be performed by those holding the positions is such as would require

higher educational qualificationt and skills and wider expoture which higher

education allows a perion to acquire.

14. Prior to the 2017 Ceneral Election, a Multi-Sectoral Working 6roup under the Office

of the Attorney General was formed. The group brought together various agencies

in the political arena including the lndependent Electoral and Boundaries

Commission (IEBC), the Ethics and Anti-Corruption Commission (EACC), and the

Office of the Registrar of Political Parties.

15. The working group was tasked with creating awareneJs on the leadership and

integrity requirements for candidates seeking election to various elective posts in

the 2017 general elections: clarify the roles and responsibilities of various actors in

terms of ensuring compliance with leadership and integrity provisions under the

CoK5 , Elections Act. the Leadership and lntegrity Act. and the Political Parties Act

ito promote collaboration in the enforcement of chapter six of the Constitution of

Kenya, 2010 (on leadership and integrity) and other relevant laws and to provide



an effective mechanitm for ensuring issues of leadership and integrity are resolved

expeditiously in order to support the electoral process.

16. Chapter Six of the Constitution of Kenya. 2010 and the Leadership and lntegrity

Act. outline that State officers should exhibit highest level of responsibility in the

administration of public affairs tasking them to have conduct that is beyond

reproach. Taking these provisions into consideration, the Electionl Act had provided

the President, Deputy President. Covernors, and Deputy 6overnors to be required

to hold a degree from a recognized institution.

17. The working group came up with proposals to have this requirement replicated to

other elective position, particularly those of the member of national airembly a5

well as a mandatory post-secondary school diploma for individuals seeking office

as members of county as5emblier.

18. The working group in coming up with the proposal outlined that they were

necetsitated by a great need to improve the quality of leadership in the Country.

l9.The amendment was enacted by where it substituted the requirement of a post-

secondary qualification as a criterion for eligibility to vie for parliamentary seats

with that of holding of a degree from a university recoSnized in Kenya. Having

passed the said amendment. Parliament proceeded to suspend its operation till the

general election to be held after the 2Ol7 general election. This essentially meant

that the provision would be use during the2022 General Election.

20.The interpretation of "general election to be held after the 2017" general election

was the subject of interpretation in the High Court of Kenya at Machakos

Constitutional Petition EOO4 Of 2O2l Wilfred Manthi Muryoka v Returning Officer,

lndependent Electroral & Boundaries Commission, Machakos County & 4 others

where the Court was invited to interpret whether a by-election constituted the

meaning of a "general election to be held after the 2017" This petition was



challenging the candidacy of Agnes Kavindu Muthama whom the petitioner claimed

she lacked the requisite qualifications to vie for the polition of Senate.

21. ln the end, the Court dismissed the petition

22.Prior to the 2022 Ceneral Election, the Courts removed the degree qualification for

Members of Parliament and Members of County Assemblies. The same has been

extended to the positions of County Governors and the President.

23.Each house of Parliament and County Assembly has a Speaker who is an ex-officio

member as has been captured in various paragraphs above. ldeally, the Speaker

should be a neutral person devoid of any political influence and is elected by the

members of the respective house of Parliament or County Assembly.

24. The fact that the Speaker is elected by the members of the respective house of

Parliament or County Assembly. shows that he/she has a seniority aspect higher than

the members who have elected him/her.

25.Article 146 (2) of the Constitution of Kenya. 20lO encapsulates the procedure when

a vacancy occurs in the Office of the President. lt outlines that. the Deputy President

shall assume the Office of the President for the remainder of the term of the

President.

26. Article 146 (2) b outlines that, if the Office of the Deputy President is vacant or the

Deputy President is unable to a5sume the office of the President. then the Speaker

of the National Assembly shall act as President (emphasis ours) and an election to

the Office of the President shall be held within sixty dayl after the vacancy arose in

the Office of the President.

PARLIAMENTARY AND COUNTY ASSEMBLY SPEAKERS



27. This underscores the fact that under certain circumstances. the Speaker of the

National Assembly can be a head of state albeit temporarily.

23.Article 182 of the Constitution of Kenya, 2OlO is similar to Article 146 only that 182

applies to Counties. Article 182 encapsulates the procedure when a vacancy occurj

in the Office of County Governor. lt outlines that, the Deputy Covernor shall

aisume the Office of the County Governor for the remainder of the term of the

County 6overnor.

29.Article 182 (4) states; lf a vacancy occurs in the office of county Sovernor and that

of deputy county Sovernor, or if the deputy county governor is unable to act, fhe

speaker of the county assembly shall act as county govemor (emphasis ours).

30.Under certain circumstances. the Speaker of a County Assembly can be a County

Governor, albeit tem porarily.

31. The president can be equated to being the Chief Executive Officer of the country

while County Governors are the CEOs of Kenya's 47 County governments. These

positions require Sovernance experience and a visionary leadership that is partly the

product of a mind broadened by education.

32.From the reading of Article 146, it would be correct to conclude that any per5on

who wishes to vie for the position of Speaker of any house of Parliament should in

fact possess the qualifications similar to thore of a Presidential Candidate except for

aspects such as the signatures of supporters and further specify that helshe should

be a holder of a Degree from a recognized University.

33. The same should apply to those intending to vie for the position of a County

Assembly where they should posse55 the qualifications similar to those of a County



Governor with necessary modifications and further specify that he/she should be a

holder of a Degree from a recognized University.

AN OVERVIEW OF THE FUNCTIO NS OF PARLIAMENTARY AN D COU NTY ASSEMBLY

SPEAKERS

34.Zooming in to the specific functions and duties of the Speakers of both Parliament

and County Assemblies, it is not in contention that a Speaker has to understand the

different laws and the standing orders of the respective houses.

35.The legislature is the law-making arm of the 6overnment. These laws are meant to

impact and be in use throughout the Country. This is the same scenario in the

County Assemblies. lt therefore means that the Speaker has to take charge of the

whole legislative process.

35. lt would be paramount to have a Speaker well versed with matters policy. law,

political science and other related fields to guide the members on the legislation

Procerr.

37.As enumerated in the Petition. the Office of the Speaker has a 'quasi-judicial' status.

The Speaker has to make a ruling on a lot of matters ranging from points of order

during debates. the motions to be introduced on the floor of the House. eventuality

on conduct of members e.g.. suspension of a member purtuant to standing orders

due to erratic behavior, among other things.

38.It iJ important for the office holder of the office of the Speaker to have a good grasp

and pool of experience in the fields of law, political science, public policy among

others.

39.The functions of a Speaker are not comparable to thote of the members of the

respective assembly. The Speaker has a higher responsibility and the same is reflected

even in terms of their remuneration and other perks that accompany the office. lt



is therefore, paramount to have the qualifications of a SPeaker seParate from those

of the members.

40. ln the United states, there are no educational requirements to become a

congrerrman or Congresswoman which is also the qualification needed for one to

become a Speaker. As at 2018, all members of the United States Senate had higher

degrees. ln the House of Representatives, only l9 members out of 435 did not have

higher degrees (15 Republicans and four Democrats). There was only one Sovernor

without a college degree.

41. Going by past trends, members of the Congress are inclined to elect a Speaker of

the Congress and will mainly opt for a perron with degree5 in political science. law

or other social lciences relating to governance. Some members state that they would

prefer a former or retired judge for the position. This subtly implies that a Degree

related to Governance is paramount in the position of the Speaker.

CONCLU stoN

Owing to the foregoing, it is IEBC's considered view that there be academic qualifications

for persons intending to vie as Speaker for both Parliament and County Assemblies. The

said educational qualification to be a Degree from a recognized University. lt lhould not

be limited to a Bachelors Degree in Law a5 outlined in the Petition. but a Degree in the

field of law, political science, public policy or other related field owing to the fact that

Parliamentary and County debates are from a wide range of fields.

Borrowing from the words of Justice Mumbi Ngugi. the Commission is of the opinion that.

the educational of requirements of a Degree qualification for the positions of Speakers of

both Parliament and County Assemblies are rearonable and justifiable. The number of

positions required is reasonably small, the nature of the duties and functions to be

performed by those holding the positions is such as would require higher educational



qualifications and skills and wider expoiure which higher education allows a person to

acquire.

The Commisiion recommends an amendment to Article 106(a) of the Constitution to

separate the conjoined requirement of the Speaker being same ar thoie of Members of

Parliament and in fact outline that the requirements should mirror those of a Presidential

Candidate with over and above the degree qualification outlined above.

Further, IEBC recommends an amendment of Section 2l (l) of the Elections Act also ought

to be amended to separate the requirement of a County Alsembly Speaker so as to mirror

those of a County Covernor in addition to the degree qualification suggested above.

MARJAN HUSSEIN MAUAN, MBS

COMMISSION SECRETARY/CEO
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The KLRC has studied the Petition by Hon. Simon Lenguiya and makes the following

observations.

I. ANALYSIS OF THE PETITION:

(a) The Petitioner's case in a nutshell is that there is a Srave danger of legislative

assemblies passing unconstitutional and substandard legislation unless they are

guided by a Speaker with "dep knowledge in law. Sovernance and general issues

of life."
(b) He avert that the Speaker the Speaker ought to be like the wise Solomon and a

"judge" because he makes critical decisions I legislation process and guides the

debate.
(c) He further notes that unless the Speaker is possessed of this knowledge. the

legislative assembly is bound to pasr poor legislation and recommends that the

Speaker. Deputy Speaker and temporary Speakers ouSht to Possess at least

bachelors degree in law.
(d) Finally, he points out that current Speakers of county assemblies who are not

lawyers end up being swayed in their judgments by the media, political rhetoric,

biased ,cpiniorrs and nrajority view.

2. HI'TORICAL ANALYSIS OF CONSTITUTIONAL PROVISIONS REIATING TO THE

QUALIFICATIO OF SPEAKER5

a) Section 43(l) of the 1953 Constitution provided that there shall be a Speaker

of the Senate who shall be elected by the Senate from among the persons who

are Senators or are qualified to be elected as such'

b) section 45(l) provided that there shall be a Speaker of the House of

Representatives Speaker of who shall be elected by that House from among

persons who are Members thereof or who are qualified to be elected as such.

c) Section 37 of the '1969 Constitution provided that there shall be a Speaker of

the National Assembly, who shall be elected by the Assembly, in accordance

with the standing orders. from among personJ who are members of the

Assembly or are qualified to be elected as such members. other than the

President. the Vice-President. Ministers, Assistant Ministers and the Attorney-

General.

d) Article 106 (I) (a) of the CoK 20lO provides that there shall be a Speaker for

each House of Parliament, who shall be elected by that House in accordance

with the Standing Orders, from among Persont who are qualified to be elected

as members of Parliament but are not such members.

e) Article 99 sets out qualifications of being elected as a member of Parliament if

the person, among other thingq satisfies any educational. moral and ethical

requirements prescribed by the constitution or by an Act of Parliament.



PETITIONER'5 PRAYER

The Petitioner request5 Parliament to:

a) Amend sections 2l (l) and 22(2) of the Elections Act to insert a provision that academic
qualification of the Speakers of the two Houses of Parliament as well as the county
assemblies shall include a bachelor of laws degree from a recognized university: and

b) Distinguish the position of the Speaker form that of members of legislative assemblies
since Speakers do not represent an electoral area.

KLRC's OBSERVATIONS

A declaration wat isued that section 22(l)(b)(i) and (ii) of the Elections Act

were unconstitutional and in violation of article lO(2)(a) of the Constitution for
failure to undertake adequate puQlic participation.

J

f) Article 178 (3) provides that Parliament shall enact legislation providing for the
election and removal from office of speakers of the county assemblies.

d Section 21(l) of the Elections Act,20ll provides the speaker of a county
assembly shall be elected by each county assembly in accordance with the
Standing orders of the county assembly, from among persons who are
qualified to be elected as members of a county assembly but are not such
members.

h) Section 22 (1) of the Elections Act,2oll provider that a p€rson may be
nominated as a candidate for an election only if that person is qualified to be
elected to that office under the constitution and the Act: and holds
(i) in the case of a Member of Parliament, a degree from a university
recognized in Kenya: or
(ii) in the case of member of a county assembly. a degree from a university
recognized in Kenya.

KLRC notes the amendments requiring a university degree as a qualification was
introduced in the run up to the 2022 general elections through the Election Laws
(Amendment) Acts of 2021 and 2022. The amendments were met with multiple
petitions which were consolidated into the county Assembly Forum & 6 others v
Attorney General & 2 others: Senate of the Republic of Kenya (tnteretted Party) [2021]
eKLR Constitutional Petition E229, 8225, E226, 8249 & 14 of 2O2l (Consolidated) and

'Wambui & lO others v Speaker of the National Assembly &. 6 others Constitutional
Petition 28 of 2O2l & Petition 8549, E077, EO37 & EO55 of 2O2l (Consolidated) High
court at Nairbbi AC Mrima, ) April 13, 2022.ln summary the court held ds followsr

1



ii. A declaration was issued that section 22(l)(b)(0 and (ii) of the Elections Act

wat unconttitutional and in violation of articles 24, 27, 38(3) and 56 of the

Constitution.

iii. An order was issued that section 22(l)(b)(i) and (ii) of the Elections Act was

inoperational, of no tegal effect and void ab initio. For clarity, the requirement

that a person had to postett a degree from a university recognized in Kenya to

qualify to be a Member of Parliament in Kenya was nullified'

2. The national values and principles of governance enshrined in the Constitution include

non-discrimination, inclusiveners. human rights, good Sovernance among others'

3. Any form of limitation of human rights including political rights under Article 38 of the

Constitution must pass the test of limitation enshrined under Article 24.

KLRC'S CONCLUSION

The requirement to preserve the position of Speakers of legislative assemblies to Persons

holding bachelors degree from recognized universities has a number of implications

which should be properly analyzed including the following:

a)Whether it is rational. reasonable and justifiable in an open democratic society to

lock out all other professions'

b)Whether it is discriminatory to other professions.

c) Whether it limits or restricts the political rights of Persons who do not hold bachelors

degree in law.

d)Whether the number of lawyers in Kenya and the distribution is sufficient across all

wards in Kenya

The Commission is however aware that qualifications of the Speaker are likely to

influence both the quality of the debate as well as quality of legislation.

There is nothing that stops Parliament from legislating different qualifications for the

Speakers of legislative assemblies from those of elected members.

We thank you for your continued support and cooperation.
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A. INTRODUCTION

1. The Kenya National Commission on Human Rights ("KNCHR" or "National

Commission") is an independent National Human Rights lnstitution established

under Article 59 of the Constitution with a broad mandate to promote a culture of

respect for human rights in the Republic of Kenya. The operations of the National

Human Rights Commission are guided by the United Nations Paris Princifles on

the establishment and functioning of independent national human rights institutions

commonly referred to as the Paris Principles and as such enjoys an "A" status

accreditation.

2. The National Commission under Article 249 of the Constitution has the mandate to

secure observance of all state organs of democratic values and principles and to
promote constitutionalism. Article 10 of the Constitution requires all state organs to

ensure they uphold constitutionalism and the rule of law whenever they make

public policy decisions or interpret the Constitution. One of the strategies pursued

by the Commission to secure observance of all state organs of democratic values

and principles is through the issuance of advisories.

3. Through a letter dated 7th November 2023,hhe Senate invited the Commission to
present its submissions on a petition by Hon. Simon Lenguiya regarding the

academic qualifications of the Speaker of the National Assembly, Senate, and

County Assemblies. Pursuant to the Commission's mandate as well as experience
in democracy, electoral reforms and governance, we submit the following views for

your consideration.

B. BACKGROUND

4. This petition before the Senate avers that the Speaker of the National Assembly,

Senate, and County Assembly should possess a degree in law on the grounds of
the nature and tasks that are bestowed upon that seat. Article 106 (1)(a) of the

Constitution provides for the qualifications of a speaker of both houses of
parliament to be similar to that of the member of parliament. Section 22 of the
Elections Act provides for the contestants for Member of Parliament and Member

of County Assembly seats to have a university degree qualification. However, this

Section was declared unconstitutional by the High Court in 2021 in the case of

120211KEHC 304 (KLR) and therefore did not apply in the 2022 General Election.

5. The petitioner herein, therefore, proposes that based on the roles of a speaker, the
qualification of the holder should be a law degree and goes further to give examples
of the Chair of the Kenya National Commission on Human Rights as well as the

Attorney General where the law expressly provides for the holder to have a

background in law.

2



C. ROLES AND RESPONSIBILITY OF A SPEAKER

6. Before examining the qualification question, it is important that we analyze the roles

of the Speaker of the County and National Assemblies to inform the determination
of the educational needs necessary for undertaking these duties.

7. The roles and duties of a Speaker entail presiding over parliamentary sessions,
maintaining order, and ensuring that debates follow established rules and
procedures including the standing orders. The Speaker further interprets and

applies parliamentary rules, making rulings on points of order raised during
debates. A key role of the Speaker is to facilitate debates by giving Legislatures
the opportunity to speak, managing speaking times, and ensuring that discussions
are constructive and relevant. ln the event of a tie during a vote, the Speaker often
has a casting vote to break the tie.

D. COMPARATIVE ANALYSIS ACROSS OTHER JURISDICT]ONS

3

8. The Speaker has the authority to take disciplinary actions against members who
violate parliamentary rules and standing orders. With regard to external relations

of the National and County Assemblies and Senate, the Speaker is responsible for
communicating official decisions, messages, and announcements on behalf of the
Parliament. The Speaker represents the Parliament in its relations with the other
arms of government including the Executive and Judiciary as well as other relevant

authorities. The Speaker may also represent Kenya internationally in parliamentary

forums.

9. The role of the Speaker is therefore central to the effective functioning of the
parliamentary system both at the national and county levels, ensuring fair and

orderly proceedings while upholding the principles of democracy and
representation. From the above description of the role of a speaker, it is not strictly
tied to law but rather to parliamentary proceedings. The KNCHR therefore advises
focusing on the experience and skills and the ability to perform the tasks arising
from the scope of work responsibilities bestowed on the Speaker.

10.The qualifications for a Speaker vary by country and jurisdiction. While being a

lawyer is not a strict requirement, many countries find it beneficial for the Speaker
of Parliament to have a legal background. A legal education can provide a solid
foundation in understanding laws, constitutional principles, and parliamentary
procedures. However, effective communication, impartiality, and leadership skills
are equally important. Some Speakers may come from diverse backgrounds, such
as political science or public administration, as long as they possess the necessary
qualities to preside over parliamentary sessions impartially and competently.



11.1n the UK, for instance, Speakers are often experienced Members of Parliament

with a legal or parliamentary background. ln the United States, the Speaker of the

House is typically an elected member with political acumen. ln Germany, a
seasoned parliamentarian with a deep understanding of legislative processes is

the basis for the selection of a speaker. ln Canada, speakership candidates are

often senior MPs with a reputation for fairness.

12.The trends are also similar in the African continent. ln South Africa, the Speaker is

often an experienced lt/ember of Parliament with a good understanding of
parliamentary rules. Legal qualifications are not mandatory, but a legal background

can be beneficial. ln Nigeria, the Speaker is typically a member with legislative

experience. Legal or educational qualifications may enhance a candidate's

suitability but are not strictly reguired. ln Ghana, the Speaker is usually a seasoned

parliamentarian with a legal or political science background.

13. From this comparative analysis, it is clear that the common criteria focusses more

on parliamentary experience, integrity, impartiality, communication skills, and a

deep understanding of parliamentary procedures. Academic qualifications may not

be mandatory, but a strong background in law, political science, or public

administration is often beneficial. Additionally, the ability to mediate, manage

debates, and uphold parliamentary rules is crucial for an effective Speaker.

E. HUMAN RIGHTS CONSIDERATIONS

14.The Commission notes that access to higher education particularly the law degree

locks out the majority of Kenyans, especially the vulnerable groups and

marginalized communities. According to the 2019 Kenya Population and Housing

Census, only 1.2 million Kenyans held university degrees which translates to about

3.5% of the entire Kenyan population. With regards to lawyers, statistics from the

Law Society of Kenya indicate slightly over 20,000 registered lawyers which

translates to 0.04% of the total population. This therefore means that to strictly
prescribe law as the only eligibility for Speakers at both the national and county

levels would be reserving it for a small fraction of the society.

15.A human rights-based approach guides that qualifications of such a public nature

should not discriminate based on characteristics like gender, race, religion, or other
protected attributes. Consideration of systemic marginalization and denial of

opportunities for vulnerable groups should be taken into consideration. The law

should uphold principles of equality and non-discrimination, respecting individuals'
rights to equal opportunities. Additionally, the qualifications should not infringe on

the right to participate in government, as stipulated in international human rights

instruments.

4



16.Any eligibility criteria must be reasonable, proportionate, and not arbitrary, allowing
diverse individuals to engage in the democratic process including the application
of affirmative action for vulnerable groups. Transparency in the selection process

and accountability of decision-makers are also essential human rights principles to
uphold during the drafting of any changes to the legislation on the qualifications of
a Speaker.

F. CONCLUSION AND RECOMMENDATIONS

17.Whilst the importance of the role of the Speaker at the Senate, National and County
Assemblies is appreciated, the prescribing of qualifications should not perpetuate

discrimination nor should it be at the expense of democratic principles and
provisions of the Constitution. The focus should be on a transparent, inclusive, and

accountable selection process of individuals who have the right skill set to deliver
on the roles of the Speaker in a manner that meets the demands of the public and
tenets of the Constitution.

18.|t is therefore the view of the KNCHR that preference on the qualifications of a
Speaker must be given to a factual interpretation that favors the full participation of
a wide range of citizens, rather than an interpretation that might impede it; and that
the provisions of the law must furthermore be of non-discriminatory application so

that in the face of similar situations, the reasons for exclusion will be applied

equally, without any distinction whatsoever regarding the subject.

19.The Commission therefore recommends that we refrain from strictly prescribing

law as the qualification of Speakers at the Senate, National Assembly and County
Assemblies but rather embrace a selection process that is transparent and meets

the requirements of Chapter 10 and 27 of the Constitution. Any changes to the law
governing the qualifications of Speakers must be subjected to effective and
meaningful public participation of all citizens.

SIGNED:

ROSELINE ODEDE, HSC
CHAIRPERSON
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Association of Professional Societies in East Africa (APSEA)

APSEA

The Professional Centre, Parliament Road Nairobi Kenya. Tel: +254726-610498
Email : apsea@apsea.or.ke Website: wtrv.apsea.or.ke

APSEA SUBMISSION ON THE PETITION BY HON SIMON LENGUIYIA REGARDING
ACADEMIC QUALIFICATIONS FOR ELECTION AS A SPEAKER OF THE SENATE,
NATIONAL ASSEMBLY OR A COUNTY ASSEMBLY

THE
THE

The Association of Professional Societies in East Africa (APSEA) is a joint forum and umbrella body of professional societies formed
in l96l that brings together professional bodies of diverse disciplines. Currently, the Association has thirty-two corporate members in
Kenya constituting all major professions in the country and with over 500,000 individual professionals.

APSEA has revierved the petition submitted and is of the following opinion:

I Section 2l(1) and22
( I ) of the Election Act
be amended by adding
academic qualifi cations
ofthe Speakers and
(their deputies) of both
houses of Parliament
and County Assembly
to be a person who
"holds a bachelor's
degree in laws from a

recognized University"

l. Petitioner fails to produce empirical evidence and
statistics to support the allegation that lack of
bachelor's degree in laws qualifications has had
detrimental effects in the county assemblies
whose speakers and deputies lacked the law
degree in the three cycles of Assemblies.

2. The Court decision on Constitutionality of
Section 2l(l) and 22 (l) of the Election Act has
not been appealed

i) The petition be

dismissed in its
entirety

ii) The Petitioner
considers to appeal

the decision by
Justice Mirima on

the Constitutionality
ofSection 2l(l) and

22 (l) otthe
Election Act to the

Supreme Court for

To protect

Constitutional
requirement
inclusivity
representation

There are adequate

checks and balances

provided to support
the office of speaker

in the conduct of his

functions namely -

the provisions in the

Standing Orders of
the different
Assemblies. the

the

for
and

# PETITION ISSUE OFCONCERN RECOMMENDATION JUSTIFICATION

llPage

r,il

I

The proposal that the Speaker and his deputies be one
must be an holder of a bachelor's degree in laws is
discriminatory and essentially precludes other Kenyan
professionals, who may have the competence to discharge
the functions of the office of the speaker or deputy in a

democratic state for the following reasons:

APSEA recommends
that:

I



Elections Act and

the County
Governments Act -

induction and

orientation for the

holders, speakers

panel, various

internal offices such

as the legal

departments,

technical assistants,

continuing
educational training
and development etc

to enable them to
carry out their
function eflectively

iii) education system

and curriculum
address civic
education and

prepare future

citizens and

electorate

further
determination

3. The Speaker being an ex-officio Member of the

Assembly get into office through an election
process. In many jurisdictions, the Speaker retains

substantial power and authority and is generally
expected to remain politically impanial at all
times. As a presiding officer. the Speaker oversees

the orderly flow of business and further ensures

that the House observes parliamentary rules and

traditions. both written and unwritten. The
Speaker must interpret the rules impartially to
maintain order and to defend the rights and

privileges of Members. In according Members
opportunity to debate, the Speaker takes into
consideration several factors including
parliamentary parties' leadership structures,

gender and regional balance, as well as Members'
specific interest on a matter. The Speaker also

decides on matters of procedure and not
necessarily law which is the jurisdiction of the

Courts of law.
4. The office ofthe Deputy Speaker is established in

the Constitution and provided for in the Standing
Orders. The Deputy Speaker is elected by
Members and performs various roles under the

Office of the Speaker or as delegated by the

Speaker. The Deputy Speaker is the Chairperson
of the Committee of the Whole House and also

chairs the Liaison Committee. In the absence of
the Speaker, the Deputy Speaker presides over a
sitting of the House. In the event that the

Speaker's office falls vacant, the Deputy Speaker
prcsides over the election of the Speaker unless

of the candidatesthe Deputy Speaker is one

# PETITION ISSUE OFCONCERN RECOMMENDATION JUSTIFICATION

2lPage



Limiting the office to a specific degree holder is
discriminatory, limiting the democratic process
and might be considered unconstitutional.

') The Standing orders of
the house be amended

to provide that powers

of the speaker's panel

during house

proceedings be limited
to facilitation of debate

and that mafters

requiring ruling be

deferred to the date the

speaker or his deputy
shall be available to
make a decision.

. The mandate of the Speaker and the Speakers' panel is

to consider emerging procedural issues and challenges
encountered whilst presiding in the House. The standing
orders and parliamentary procedures are already aligned
with the Commonwealth Parliamentary practices.

. Speakers' role in determining questions at the Assembly
is already limited to guiding the proceedings. The
County Government Act section 20. (1) provides that
any question proposed for decision by the county
assembly shatl be determined by a majority of the

members of the county assembly present and voting. (2)
On a question proposed for decision by a county
assembly- (a) the speaker of the county assembly has

no vote; and (b) in the case ofa tie, the question is lost.

The Speakers panel is
important for orderly
conduct of business of
the Assembly.

# PETITION ISSUE OF CONCERN RECOMMENDATION JUSTIIIICATION

3lPage

Consider dismissal of the

petition
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COUNTY ASSEMBLIES FORUM (CAF)
Flamingo Towers, 5th Floor Wing B, Mara Road, Upper Hill Po Box 73552- 00200 Nairobi Kenya Tel:0701 046 933

fmarl.comDrunrcatlon@)rountyas!cmblrctforLrni ort www. cor, ntya j5emblicslorLrm.orE

CAF MEMORANDUM ON THE PETITION BY HON. SIMON LENGUIY]A REGARDING THE

ACADEMIC QUALIFICAT]ONS FOR ELECTION A5 SPEAKER OF THE SENATE, THE NATIONAL

ASSEMBLY OR A COUNTY A5SEMBLY

TO Mr. Jeremiah Nyegenye, CBS, Clerk of the Senate, Parliament of Kenya.

The County Assemblles Forum.

l6th November 2023.

FROM:

DATE:

.l

" Enhanci ng Cou nty Legislation "



&ffi
LA

l.

2.

2.O.

2,1,

TNTRODUCTION

The County Assemblies Forum (CAF) is the coordinating body of the 47 County Assemblies

in Kenya. The primary mandate of CAF it to promote networking and synergy among the

47 County Assemblies. coordinate intergovernmental relationsand enhance Sood Practice

in legistative development. Our Mission is to provide effective leadership and coordination

of lhe 47 County Assemblies and through policy and legislative action, promote a

conducive working environment for all itsmembers. and in that way deliver quality services

to the people.

As one of the pillars of the devolved government ,ystem, CAF is committed to engage in

processes that strengthen the devolved system of 6overnance in County Governments.

BACKGROUND

This Memorandum has been prompted by a petition presented by Hon. Simon Lenguiyia.

a Member of the Narok County Assembly. highlighting concerns about the current

qualifications of Speakers and their impact on the legislative procest.

Hon. Simon Lenguiyia, in his petition. argues for the amendment of electoral laws to

introduce mandatory academic qualifications for Speakers of the Senate, National Assembly,

and County Assembly. His proposal is motivated by a perceived lack of adequate knowledge

among current Speakers. particularly in county assemblies. regarding the law, standing

orders, and the legislative process. He contends that this deficiency may lead to the

enactment of substandard legislation, some of which may be invalidated by the courts..

Furthermore. The suggested amendments advocate for a requirement that anyone aspiring

to become a Speaker or Deputy 5peaker murt possess a degree certificate. Additionally, Hon.

Lenguiyia proposes changes to the standing orders of the Houses to limit the powers of the

members of the speaker's panel, ensuring that matters requiring rulings are deferred to the

availability of the Speaker or Deputy Speaker for decision-making.

However, lt is important to note that the educational qualificationJ for public officeholders

have been a subject of recent legal scrutiny. The High Court declared Section 22 of the

Elections Act unconstitutional, a provision that mandated aspirants for the position of

Member of County Assembly (MCA) to posseri a university degree. The court ruled that the

enactment of such requirements lacked sufficient public participation, violating constitutional

principles.

2.2.

2.3

2.4
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2.5 The Petition concerns counties;1ili;;i1fifi$"i&iiions that affect the functions and powers

of the county governmentr as set out in the Fourth Schedule to the Conttitution.
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4.O. CAF's VlEtlUS ON THE PETITION

4.1

4.2

The County Assemblies Forum (CAF) vehemently oPPoses the petition by Hon.

Simon Lenguiyia. CAF argues against the imposition of academic qualifications

exclusively for Speakers, citing inconsistencies in the proposed prayers, lack of

similar requirements for other state officers, and potential negative impacts on

diversity and inclusivity in leadership roles. lf academic qualifications are deemed

necessary, they should be uniform across all public offices.

Further, we advocate for a comprehensive and inclusive approach to leadership

that considers diverse skills. experiences. and backgrounds to ensure effective

and representative governance.

3.O.GENERAL COMMENTS.
3.1. lt worth noting that, proposed prayers do not address the absence of similar

qualifications for other state officers, such as County Executive Committee Members

(CECt, County Secretaries. and Governors. leading to inconsistency and inequality.

3.2. While the Forum is in agreement that Academic qualifications, particularly in law, can

contribute to enhanced legislative competence. Knowledge of legal principles and

procedures is crucial for effective lawmaking and governance, the Requirement for

academic qualifications may inadvertently exclude individuals facing financial

constraints or those who could not complete their education due to unforeseen

circumstances, hindering equal representation.

3,3. Further, while the Forum is in agreement that academic qualifications may ensure that

Speakers poireit a deep understanding of the legislative procerr, leading to the

creation of high-quality legislation. there is a risk that overemphasizing formal

education may overlook crucial qualities such as leadership skills, practical experience,

and a deep understanding of local issues, which are vital for effective representation.

3.4. The recent High Court ruling declaring Section 22 of lhe Elections Act unconstitutional,

specifically for MCA aspirants, raises concerns about the constitutiona lity of similar

requirements for 5peakers.

3.5. CAF appreciates the opportunity to contribute to this Petition and on the basis of the

foregoing proposet the following amendments:



4.3

4.4

4.5

4.6

4.7

The requirement for a law degree could shrink the pool of candidates and limit

the legislators' will to choose their representatives. This violates principles of

democracy and justice.

ln the case of County Astembly Forum & 5 Others v Attorney General &,2 Others

eO2A KEHC 3O4, decided on October 15, 2021, by Justice AC Mrima in the

High Court at Nairobi, the constitutional challenge centered on section

22(l)(b)(ii) of the Elections Act, requiring a degree qualification for candidates

seeking the position of a Member of a County Assembly (MCA) in Kenya. The

petitioners contested the constitutionality of this provision. arguing it unjustly

limited fundamental rights, lacked public participation. and was discriminatory.

Dismissing claims of res judicata and lack of jurildiction. the court declared the

provision unconstitutional, citing violations of articles 24, 27, 38(3). and 56 of

the Constitution. Emphasizing the importance of public participation. the court

nullified the degree requirement, asserting its in operational status and void ab

initio, thereby influencing the eligibility criteria for MCAs and highlighting the

need for inclusive representation beyond conventional degrees.

The above judgment underscored the importance of recognizing alternative

qualifications. lt noted that the impugned provision's exclusive focus on

conventional university degrees was irrational and unjustifiable. The court

suSgetted that other qualifications, as recognized by the National Qualifications

Act. should be considered to allow for a more inclusive repretentation.

Another lesson learnt from the above matter and which CAF supports up to date

ls that academic qualification, alone should not be the sole criterion for effective

public representation. The proposed Election (Amendment) Bill, 2020 by senate

in the former parliament also. acknowledged the need to provide a lifeline for

arpirants lacking university degrees. emphasizing the importance of political

rights for all citizens.

Further the case emphasized the need for legislators to balance their legislative

intent with conititutional rights. ln this instance. the court noted that Parliament

should balance its objectives with the right to rePresentation and other

constitutional provisions. The failure to strike this balance was a critical factor in

the court's decision to declare section 22(l)(b)(ii) unconstitutional.

Further. in the case of Rajput & another v lndependent Electoral & Roundariet

Commission & another [2O22J KEHC l7l& (KLR) (Conrtitufional and Human

4.8



Rightt) (16 December 2022) which involves the conititutional challenge to the

eligibility requirements for presidential candidates in Kenya. Nazlin Omar

Fazaldin Rajput. the lst Petitioner and an aspiring independent presidential

candidate in the 2022 elections. contested the lndependent Electoral and

Boundaries Commission's (IEBC) decision not to clear her and other independent

candidates based on the mandatory university degree requirement stipulated in

Section 22(2) ot the Elections Act. Citing the precedent set in Wambui & l0

Others v Speaker of the National Assembly & 6 others, where the court nullified

a similar requirement for Members of Parliament, the petitioner argued that

Section 22(2) is unconstitutional as it imposes a different criterion for presidential

candidates. The court, in its judgment. concurred with this view. declaring

Section 22(2) unconstitutional and emphasizing the need for consistency in

electoral laws and adherence to constitutional principles, setting a significant

precedent for the eligibility of presidential aspirants in Kenya. The learned Judge

stated

"On the basis of the above, this Court summed up the unconrtitutionality of tection 22(2)

in respect to the eligibility of County Governors as follows: -

a.A Declaration hereby issues that pursuant to Article l8O(2) as read with Article 193 of the

Constitu the qualification for the election of a County Governor is similar to the

eligibility for election at a Member of County Assembly.

b.A Declaration hereby issues that Section 22(2) of the Elections Act, No. 24 of 20ll
contravenet Article l8O(2) of the Constitution by oeating an avenue for differentiation

between the eligibility requirements between Members of County Assembly and County

Oovernors, hence, unconstitutional.

llT.Having said so, the prevailing position in this matter is, hence, that as long as the decision

in Wambui &. l0 Others v Speaker of the National Assembly & 6 others cate ttandt (which

decision removed the requirement for a univenily degree for a person standing as a Member

of Parliament), then Section 22(2) of the Elections Act cannot hold in demanding a

university degree requirement for a presidential aspirant.



ll8.ln the end, it is the finding and holding of this Court that Section 22(2) of the Elections

Ag! it unconttitutional for mandatorily demanding that a presidential atpirant mutt pottets

a university degree as long as the decision in Wambui & lO Others v Speaker of the National

Assembly & 6 others (Constitutional Petition 28 of 2O2l &, Petition 8549, EO77, EO37 &

EO55 of 2O2l (Consolidated) [2022] KEHC 10275 (KLR) (Constitutional and Human RiChts)

(l 3 April 2O22) (Judgment) stands. "

4.9

4.10

4.11

This case study serves as a persuasive authority to challenge the constitutionality

of similar provisions in other jurisdictions that impose educational qualifications

for presidential candidates, MPs Aspirants and 6overnors, providing key

reasoning for the judgment.

ln the case of Ruoga v Attorney General & another (Constltutlonal Petitlon E29O

of 2O22) [2022] KEHC 13214 (KIR) (Constitutional and Human Nghts) (3oth

September 2022), the court delved into the interpretation of the term

'notwithstanding' in Section 22 ol the Elections Act. The court. in rendering its

decision, referred to legal definitions of 'notwithstanding,' as found in tourcet

such as Black's Law Dictionary lOth Edition, the Britannica Dictionary, and the

Cambridge Dictionary. lt noted that 'notwithstanding' denotes a situation where

a provision or act cannot be prevented by a contrary provision or act. Applying

this interpretation to Section 22(2) of the Elections Act. the court concluded that

this provision operates independently. unaffected by the status of Section

22(1)(b). ln essence, Section 22(2) stands alone, not deriving from or being

contradicted by Section 22(1)(b). and its applicability is not contingent on the

presence or absence of the latter provision. This nuanced understanding of the

term 'notwithstanding' contributes to the court's broader analysis of the

constitutionality of electoral eligibility requirements.

ln light of the above three case studies. the Forum is of the view. that the

principle of constitutional equality should be maintained across all elected

positions. A uniform standard for academic qualifications should be established.

lf there is no academic qualification for the President. MP. Governor and the

MCA then there should be no requirement for Speaker of National Assembly,

Senate or County Assembly Speaker without clear and justifiable reasons.

lnstead of focusing solely on academic qualifications, CAF advocates for4.12



comprehensive solutions such as imProved traininS, capacity-building programs.

and mentorship opportunities for Speakers of both houses and the Speakers of

Conty Assembly to enhance their effectiveness

4.13. ln conclusion. CAF urges a thoughtful and inclusive approach to any

amendments regarding academic qualifications for Speakers. recognizing the

need for balanced and constitutionally sound requirements that uphold

democratic principles.

Thank you.

Yours sincerely,

HON. PHILEMON SABULEI

CHAIRPERSON. CAF
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MEMORANDUM ON THE PETITION TO THE MEMORANDUM ON PETITION BY

HON SIMON LENGUIYIA REGARDING THE ACADEMIC QUALIFICATIONS FOR
ELCTION OF SPEAKER OF THE SENATE NATIONAL ASSEMBLY OR A

COUNTY ASSEMBLY
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Email: elijahrottok@gmail.com
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A. INTRODUCTION

I Elijah Kandie Rottok, an Advocate of the High Court of Kenya do wish to

submit this memorandum to the Standing Committee on Justice, Legal Affairs

and Human Rights of the Senate in pursuant to standing order 228(1) of the

Senate Standing Orders.

B. BACKGROUND

1. This petition before the Senate seeks to safeguard the seat of the Speakers of the

Senate, National Assembly and County Assemblies against incompetence and

ineptitude by seeking to amend section 21 and 22 (1) of the Elections Act by

requiring that the qualifications for the said positions require one to have a law

degree.

2. By the time the said petition was filed, section 22 (1) had already been declared

unconstitutional in the case of Coun tv AssemblvForum&6othersvAttornev

General & 2 others in which the court held that the provisions of section 22(1)

of the Elections Act contravened articles24, 27,38(3) and 56 of the Constitution to

the extent that it did not pass the test of limitation in article 24 ol lhe Constitution

and it unfairly and without justification, discriminates on the basis of educational

qualifications. lt also failed to treat every person equal before the law. lt also held

that the provisions infringed the constitution to the extent that it places

unreasonable restrictions to the exercise of political rights and failed to take into

account the dictates in article 56 of the Constitution regarding the rights of the

minority and marginalised groups.

3. Similarly, in the case of Johnson Muthama v Minister for Justice &

Constitutional Affairs & another 1201 21 eKLR2 the court held that excludin ga
person from running an elective seat on account of not having post-secondary

education was discriminatory and in violation of article 10(2)(a) of the Constitution.

It was also noted that the standards in regards to education qualifications for

leaders seeking positions of power and responsibility cannot be discriminatory as

2 Petition Nos 198, 766 & 772 of 2011 (Consolidated) htto://ke nvalaw.orelcaselaw/cases/view/80498/ A

ccessed on 12rh November 2023

.1

2

1 Constitutional Petition E229, E225, E226, E249 & 74 of 2021 (Consolidated)

http://kenva law.orglcaselaw/cases/view/220669/ Accessed on 12th November 2023



it cuts across parties and those who do not qualify have an opportunity to seek first

of all to attain the qualifications before vying for the offices.'

C. ADVISORY

4. ldonoteandagreewiththeavermentsofthepetitionfromparagraphsl-Tofpages

2 and 3.

5. Our beloved country Kenya has ratified the lnternational Covenant of Civil and

Political Rights and as such refers the distinguished members of the Senate to the

General Comment No. 25 on the right to participate in public affairs, voting rights

and the right of equal access to public service (Art. 25) by the Human Rights

Committee states as follows at para 15:

"The effective implementation of the right and the opportunity to stand for elective

office ensures that persons entitled to vote have a free choice of candidates. Any

restrictions on the right to stand for election, such as minimum age, must be

justifiable on objective and reasonable criteria. Persons who are otherwise eligible

to stand for election should not be excluded by unreasonable or discriminatory

requirements such as education, residence or descent, or by reason of political

affitiation. No person should suffer discrimination or disadvantage of any kind

because of that person's candidacy. Sfafes parlies should indicate and explain the

legislative provisions which exclude any group or category of persons from elective

office".3

6. The provision above appears not prescriptive, it is therefore upon the states to

determine what is "unreasonable restriction" and which is not.

7. In my view, preference must always be given to a factual interpretation that favours

the full participation of citizens, rather than an interpretation that might impede it;

and that the provisions of the law must furthermore be of non-discriminatory

application, so that in the face of similar situations, the reasons for exclusion will

be applied equally, without any distinction whatsoever regarding the subject;

8. At the outset, it can be said that the democratic principle demands that the

requirements for eligibility be the same as for a voter: citizenship, being of age and

3 Human Rights Committee General Comment on Article 25 of the ICCPR httos://humanri hts eov.a u/ou r-

work/riehts-a nd -free d o m s/rie ht-ta ke-oa rt-public-affairs-votine-riehts-and -access-pu blic-

servicefl :-:text=The%20e ff ect ive%20 im p le m e ntat io n%20o

0criteria. Accessed on 12th November 2023

f%z]the,on%20obiective%o2Oando/o2Or easqnablg:/"2
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the full possession of civil and political rights. So any further demand must

specifically be envisaged in the constitution or in the law and be sufficiently justified

in the execution of constitutional values to explain such limitation of fundamental

rights to specific categories of citizens.

9. Free suffrage means that voters can truly make a free choice among various

candidates or political parties in elections. A free vote also involves the right of

every voter to exercise their voting rights or not. The principle of free suffrage is

especially emphasised in the Constitution concerning elections to the County,

National Assembly and senate although in view of the nature of the constitutional

provisions this principle should be taken as a general principle that applies to all

elections.

10.While the petitioner in paragraphs 8 and 9 in pages 3 and 4 respectively raises

concerns regarding Speakers of the County Assemblies as follows:

"Currently, most county assemb/r'es have speakers who are not abreast

of the law including the impoft of standing orders, the law-making

process, interpretation and application of the law. Most not learned in

law, grapple with minorissues when debate is on, not appreciate basic

principles of law, unable to contextualise issues, address them by

applying standing orders, constitutional provisions or national legislation

to it. learned in law, neither is specific who the Speakers are nor as to

the number."

11. This claim is not substantiated to demonstrate how the current speakers are

incompetent. Should the concerns above be raised without the support of data,

statistics, report or evidence to substantiate the said claim or concern, then it may

amount to casting of aspersions as to the images of the past and current Speakers

of the County Assemblies.

12.Further, it is worth noting that the petitioner is silent and raises no concerns as to

the quality or competences of the Speakers of the Senate and the National

Assembly.

13.|t cannot be gainsaid that Speakers of the Senate, National Assembly or a County

Assembly play a critical role in society as their decisions influences the community

development, activates of and also creates conditions for social, economic and

territorial development of the Country. lt is expected that they shall perform their

4



duties openly and transparently. ln a manner that conforms to and also meet the

demands of the public. These roles are also extended to the defence of democracy

and participation of the people. On this basis, it is clear that the Speaker of the

Senate, National Assembly or a County Assembly have many powers, and

responsibilities, so we consider that this function should be occupied by suitable

candidate who has personal qualities to the performance of such functions.

14.1n the duties and responsibilities that are prescribed to the position of Speakers of

the Senate, National Assembly or County Assembly places the need to establish

qualification requirements for the said positions in order to increase

professionalism. This however should not be at the expense of democratic

principles and provisions of our Constitution.

l5.Scholarly arguments on the qualification of elective positions of leadership and

educational background have differing opinions as some scholars argue that of the

differences between people with more and less education may instead reflect

social and economic exclusion. The costs associated with education keep some

talented people from pursuing degrees (and enable some less talented people with

economic resources to pull ahead). ln turn, education confers lifelong economic

and social benefits. People with degrees may earn more not because they have

superior skills but because employers assume that degrees are markers of quality

and offer more pay to people who have them. People with more education may

also participate in civic life more not because they have superior abilities, but

because the political process tends to be more responsive to more privileged

people and they have more to gain by engaging (e.g., Bartels 2008; Gilens 20121".t

16.Other proponents, are of the view that the higher the position, the higher the

educational qualification required for the said position. lt is only education which

gives a human being the power to discriminate beMeen right and wrong, good and

bad. Therefore, prescription of an educational qualification is not irrelevant for

better administration. The classification cannot be said either based on no

intelligible differentia or without a reasonable nexus with the object sought to be

achieved.

a N. Carnes & N. Lupu, What is a good college degree: Education and Leader Quality reconsidered, University of

Chicago press Journa I

httos://www. jou rn a ls. uch icaso.edu/doi/10.1086/583027#:-:text =Some%2oot%20th e%20d iff erences%20betw

een,economr cyo2j t e s o u r c e so/o2Oloo/oZO o ull%2O ahead ). Accessed on 12th November 2023
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17. Education is a viable and most important aspect in our current world scenario. The

perception of the general public to look upon the politician or in this case the

Speaker of the Senate, National Assembly or County Assembly as an able person

who can guide the house of representatives and make proper and appropriate

decisions. The Assumption also is that most people prefer the politicians to be their

role model. Thus, if the politicians do not have proper academic background would

have a negative impact on the state, bringing to a downfall in literacy rate as most

of the people will think of education as an unnecessary subject.

18. Other proponents are of the view that Constitutional dictates seem to suggest that

the framers of the Constitution believed that the power to the Parliament under the

omnibus clauses of Articles 93 to 99, and 178 which also included the power to

prescribe literacy qualifications for the elective positions.

19. One of the ways to examine the qualification question is by drawing the roles of the

Speakers of the Senate, National Assembly or a County Assembly as a way of

determining the educational needs necessary for undertaking these roles. The

question as to whether there has been a correlation as to the level of education

and the quality of political leaders requires an analysis of data across a wide range

from the previous transitions from both the Senate, National Assemblies and

County Assemblies.

20.The petitioner cites the example of the qualification of the Chairperson of the Kenya

National Commission on Human Rights and the Office of the Attorney General as

examples. ln my view, these examples do not correspond to the position or person

as referred by the petitioner in Paragraph 25 (i) as quoted verbatim as "acts as an

arbiter, to preside over proceedings of the house". Therefore, they are not fit to be

used as examples as the role of the Chairperson of KNCHR and the Attorney

General Judges and members of tribunals. These are both distinct and separate

positions with defined roles separate from those of the Speakers of the County

Assemblies and the National Assembly. The Same applies to Judges and

Presiding members of tribunals that hold appointive positions as opposed to

elective positions.

21.A look at Parliament's website reveals that the previous assembly more than 200

MPs (out of 416) had degrees, including PhDs, and thus met the legal

requirements. lt showed that 50 MPs had not posted their CVs, while another 50

6



claimed to be studying for their degrees. ln the senate, four senators appeared not

to have degrees while another six had not put their CVs on the website.

22.According to the 2019 Population Census, only 1.2 million Kenyans held university

degrees. That translated to 3.5% of the entire Kenyan population. Out of the 1.2

million university graduates, 25% of them were in Nairobi County. The balance was

shared between the rest of the 46 counties. Should this data be relied upon then

some wards would not have degree holders who are vying for the position of

Member of County Assembly due to the few numbers of persons with degrees.

23.|t should also be noted regarding the Access to higher education among the

Kenyan Population that the costs associated with pursuing degrees at higher

education will keep some talented people wishing to vie for elective seats from

pursuing degrees and enable some less talented people with economic resources

to pull ahead. The fact that each year few candidates are selected to join

Universities in pursuit of degrees places impediments on a significant part of the

Kenyan Population.

24. Having the qualification of a degree holder does not necessarily guarantee that the

said candidate seeking an elective seat with a degree would have the knowledge

already related to the intricate procedures, roles and responsibilities for position he

or she seeks. This is because the pursuit of the Law degree courses does not offer

the specific knowledge the procedures and roles or the members of the Speakers

of the Senate, the National Assembly or the County Assemblies and their standing

orders. This implies that the successful candidates would still be taken through

induction, trainings, capacity building and bench marking sessions on their

respective roles, duties and responsibilities effectively.

25.There are other factors that determine a political leader with qualities that enable

him or her to perform their duties better than a political leader with degrees Quality

of performance of the duties of elective positions to the legislature would depend

on the of obtaining the information, experience and skills and requires a

professional approach to the office and the ability to perform the tasks arising from

his scope of work responsibilities.

26. I invite the Honourable Senators to examine other Legal systems and the

provisions of their elected leaders or speakers as pointers for the Committee to

consider:

7



27. Regionally, in Tanzania, the Speaker of the National Assembly must be an MP who

has been elected to be Speaker by other Members of Parliament.

28.|n Uganda the Speaker and Deputy Speaker are Members of Parliament who are

elected in the House. The qualification for the nomination of a member of

parliament is an A level certificate or its equivalent.

29. ln Nigeria, the Speakers of the Senate and the National Assembly are elected from

their members whose qualification is a school certificate or its equivalents and an

age limit of 35 and 25 for the Senate and the National Assembly respectively.

30.|n South Africa, every citizen who is qualified to vote for the National Assembly is

eligible to be a member of the Assembly.

31.1n lndia, only a citizen of lndia is qualified to be chosen a member of a House of

Parliament. He or she should not be less than 30 years of age for the upper house

and not less than 25 years for the Lower House.

32. ln Sweden, to become an MP, a person must be entitled to vote (i.e. be a Swedish

citizen, be at least 18 years old and be or have been resident in Sweden) and must

be nominated by a political party. The MPs are elected by proportionality in

constituencies across the nation.

33. ln the Netherlands, the qualification is that anyone who is a citizen and of 18 years

of age and has not been disqualified from voting can be elected at the upper or

lower house. The same can be said of Canada.

34. lt follows therefore, that numerous countries have low requirements for

qualifications of one being elected to their legislature and by extension the election

of Speakers of their respective houses.

35.On the question as to whether the requirement for knowledge of the law can be a

prerequisite for the passage of quality laws as the petitioner alleges in paragraph

25 (ii), I submit that this is not the case if one considers the numerous instances in

which some provisions contained in various laws passed by the Senate, National

Assemblies and or County Assemblies have ended up being challenged in court,

and found unconstitutional.

36. I invite the members of this Committee to consider whether one can cure a law

prescribing a degree qualification that was considered as unconstitutional by our

courts, by amending it to prescribe a law degree qualification for the position of the

Speakers of the Senate National Assembly or County Assemblies.

8



3T.Whereas Parliament has the preserve to enact, amend or repeal any legislation,

Courts on the other hand have the duty to ensure that Parliament inter alia keeps

within the constitutional borders while discharging its mandate. As such, the

Court's exercise of its jurisdiction in determining whether Parliament acted within

the Constitution in coming up with a law cannot be seen as an affront to the doctrine

of separation of powers as the two are distinct mandates under the Constitution.

38.1n the foregoing, it my view that proposing an amendment that still prescribes a

degree qualification without consideration of other relevant qualifications for the

position of the part of the Speakers of the Senate, National Assembly or a County

Assembly may face the same fate as the provisions of section 22 (1) of the

Elections act that were declared unconstitutional.

C. CONCLUSION

39. ln conclusion, there is need to engage further with an aim of reviewing the

provisions of section 22 (1) and Sections 21 with an aim of making the qualification

to run for elective positions accessible to majority of Kenyans in order to realise

their political ambitions and in accordance with the direction of the Courts in relation

to the decided cases above. This may be further enhanced by subjecting the

proposals to further public participation.

40.Finally, an amendment ought to be developed by the legislature that takes into

account the application of the provisions of the National Qualifications Act that

gives a less restrictive qualifications by widening the requirements for qualifications

to provide for any other relevant qualifications that may be attained as opposed to

the convectional degrees.

9
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A. INTRODUCTION

2. While orally submitting before t]le Committee on 16s November, 2023,the
coung Assemblies Forum (cAF) intimated that there is no liacuna in law
supposedly because the constitution as well as the Elections Act have
already prescribed qualifications for one to become speaker in pa.rliament
and at the count5r assembly.

3. This is not true. Pursuant to the provisions of ar.ticles 99 (l) (b)and I7g
(3)of the Constitution, the Parliament enacted section 22 (t) (b) (i)and (ii)
of the Elections Act making degree a mandatory requirement for one to be
speaker. These two provisions were declared unconstjtutional in count5r
Arcmbly Fonra & 6 otherr v Attoraey Goncral t 2 othen; Souqts
of the Rspubltc of Kenyra (raterertcd Partyf lconrtttuttoaal pctltloa

1

)

f,,/
,,1 S

tl

NA-T-E

MEMORAI{DI'U,. IIY.

ON THE
REGARDING EDUCATIOICAL

E l)
4

TO:

l. I have gone through the memoranda submitted by various interest groups
in respect to my petition and I have duly considered their opinion on the
subject. Below is my reaction to theirriews.

B. THERE I8 LACTMA IN L/IW
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E;i229,D225,Dr226,El49 & 14 of 2O2t (Conroltdated)f p0rZLIITFrlC
3o4 (rLR) and in wembul & 1o otherr v Spcetcr of thc lyrHonel
Asrcably & 6 otherr lconrtttuttonal pctluon 2E of 2u2I. t potttloo
E549, Eo37 & Eo63 of 2c2t iEx).77 of 2022 lcoaaltdatcdff l2u22l

4. The net efrect of the invalidation of section 22 (tl (b) (i) and (ii) of the
Elections Act by the court is that the parliament has not actually enacted
a legislation as mandated by articles 99 (1) (b) and 179 (3) of the
constitution. Put differently, as things stand now, there is no atatute
prescribing educational requirement for speakers as required by the
constitution. This is the lacuna rvhich is easy to spot. It is what I seek to
address through the petition.

C. THE PETTTION IS NOT AN APPEAL

5. An argument has been put forth that this petition is an appeal against the
court decisions alluded to above. This line of thought is based on t}re
fallacy that the court declared everything to do with a degree requirement
for all elective s€ats as unconstitutional. Far from it. The court was
categorical that in fulfilling the constitutional directive under articles 99
(l) (b) and 178 (3), the parliament ought to have factored in other modes
as per the Kenya National Qualifications Act. The court was of the view
that University degree alone without consideration of other modes of
learning is discriminatory. Further, the court was dealing with questions
regarding election of MPs and MCAs which are many seats, representing
electoral areas as opposed to seats for speakers which IEBC correctly
argues is a reasonably small number and with much bigger
responsibilities.

D. TTIE QIIESTION OF DEGRIE VIS.A-VIS II{TOR}IAL EDU IOr

6. There is a clich6 that university education does not automatically
translate to good leadership/quality decisions. The proponents of this
notion posit that leadership comes from God and as such one does not
require formal education in order to successfully lead.

7. while I agree with KNCHR t].at experience and skills are vital
considerations and can impa.ct ability to perform, there is no yardstick
that guides what amounts to experience and skrlls that can be defined with
specilicity for such critical legislation.

I
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8. Speakers are elected by MPs and MCAs. In an election cycle the counbry
can end up with all new faces in the assemblies such tl.at there is no one
with experience on running of the house. A sitting speaker can also choose
not to seek re-election. The former MPs/MCAs can equally decide not vie
for the speaker's seat. Where will experience come from?

10. while upholding t]..e degree requirement for president, deputl president,
goverrror and deputy governor in Joho,ron Eutho"ra v Ulnleter for
Justlce & Coartttutlond AIIafE & o'rother I2Ol2l eI(LR Mumbi, J.
reasoned that tthe number of polltlonr rcqulred lr rearoaebly amall,
the nature of the duUer ald functlonr to be perforaed by thocc
holdlag the lrcrltioas le such ar would rcqulre hlgher educaflonal
quqllflcatlonr rnd cHllr and wlder erposuse whlch htgher educatloa
allows a pesron to acqulre.'

11. I share a similaropinion as the judge. Much as there is informal education
and I respect Kenyans in those sectors, a speaker cannot be a trained
mechanic, a skilled carpenter, a respected truck driver, a legendar5r
wielder. A speaker does not make political decisions like whether to build
a cattle dip or hospital, or whether or not to offer scholarship to college
students, whether to raise parking fees, who to lead the implementation
of a certain project or whether to demonstrate against the ocs until
security is provided, where to zatte hawkers, etc. These are
political/leadership decisions that are made by elected politicians. They
can be made by any good leader who may not necessarily have formal
education. But that is not the duty of a speaker.

3

9. There is an argument which I agree with that the constitution doee not
talk of academic qualification but rather education which encompasses
both formal and informal education. Hor,ever, what I invite this
committee to consider is whether in gving parliament power to enact
legislation prescribing educational requirement to seek speaker's seat, the
constitution demanded that parliament must choose both formal and
informal education and not one. My position is that the hands of the
pa.rliament are not tied. It can only choose one. Thus, picking formal
education for this particular position is not unconstitutional as the
constitution does not require the parliament to pick both. As long as it is
not in dispute that university degree is also a form of education, this house
cannot be faulted for picking it as an educational requirement. Neither the
court nor the concerned stakeholders can direct the parliament to pick
one form of qualification and leave out the other. so there is nothing wrong
with this house settling on a degree (or its equivalent) for the speaker,s
position.
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12. The speaker is a neutral leader of the house presiding over house
proceedings, fiacilitating debate, making rulings. To competently discharge
his duties, he needs not just wisdom from God but as well school-given
knowledge to make informed decisions. The issues tJ:e speaker grapples
with in his daily assignments require understanding of law, govemance,
politics, administration, economics which lo:owledge comes from school
and not from experience in doing plumbing works. This gives tJ'e
justifisati.r needed under article 24 of the Constitution. I do not think
that when talking about inclusivity and non-discrimination, the drafters
of the constitution meant that we pick any Tom, Dick and Harry for an
elective/political position. We would be careless as a natjon to do that.

13. I have deeply interrogated proposal to have only persons with LL.B to be
eligible for election as speakers. I have weighed my suggestion against the
constitutional principles of non-discrimination and inclusivity and the
opinions of various stakeholders and I am persuaded that it was not the
intention of drafters of the constitution to limit the position to only one
profession.

14. In fact, the constitution does not talk of academic but educational
qualification. As I have explained above, academic qualification is a form
of educational criterion and therefore constitutional.

15. Based on the above, t u.ish to amend paragraph 34 of my petition by
replacing "Bachelor's Degree in Laws" wit.ll "Bachelor's degree". Though I
would have wished to have lawyers on the seat especially since there is a
delicit of legal minds at the county leadership, I am mindful of the
Constitutional principles espoused under article lO and I hereby implore
this house to open the position to holders of any university degree.

F. SELEEATI-QI{_O,r SPE4IEE-BS QUAI,IIIEATIONS FROU UPS

16. The qualifications to be speaker for Senate and National Assembly are
equated to those of members of parliament under article lO6 (l). This
means that there is no unique qualification to be speaker separate from
those of MPs yet their roles are different, wit} the speaker having a higher
responsibility. The constitution treats the two positions like inseparable
Siamese twins yet they are not. The speaker is the elder brother.

E. TEIiQlEgrIqlr oED-EC8EE ng_LAEg

I
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17. I invite this house to separate the captain from the rest of the crew. I am
of t}te view that article 106 (l) of the constitution should be amended by
deleting "from among perslons who are quarified to be elected as members
of parliament but are not such memberg" and adding article 106 (1) {c)
outlining the qualifications to be speaker. Ttris amendment can be by way
of parliamentary initiative without need for referendum in ught of article
2ss (l).

18. Article 178 (3) should not be disturbed as it clearly gives authority to this
house to legislate on election of the speaker of count5r assembly.

G. COMPARATryE STI'DIES

20. Kenya's democracy is still developing. we cannot be compared to America,
South Africa and India where constitutionalism has been deeply
entrenched. The systems and structures of govemance in those nations
were established }ast century and are efficient. Kenya's constitution is just
13 years old and devolution is still being nurtured, with daily emerging
challenges. The counties are still in the process of learning how to raise
revenue, budget with what they have, account for the decisions made and
spur economic growth. Great minds are thus needed to offer leadership
during these ficrmative stages.

21.The comments by Elijah Rottok, advocate, did not factor in the high
literacy levels in America, India, UK, Nigeria and South Africa. In these
countries, there is no requirement for University degree to contest for
speaker's position presumably because they krow it is highly unlikely to
get an illiterate person becoming speaker. ln Kenya, the risk of electing an
illiterate speaker (especially in counties) is as high as the school fees.

H. THE KEITTA NATIONAL OUALIFICATIONS trRAMEWORX AC"f, 2014

22. This piece of legisl,ation waa a noble idea. It aims to bring about equality
between the formal and informal learners in terms of recognition and
certification.

t
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19. It is good practice to consider the positions of other countries as such
information enrichen our knowledge and may convince us to abandon a
position earlier taken. However, such compa.rative studies ought to factor
in our unique circumstances.
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23. I brought out the idea behind this statute in the petition so that this house
can address it in light of the decision of the court where Mrima, J. faulted
the parliament for limiting qualification to seek MCA seat to University
degree as opposed to other modes of qualification. Indeed, nearly all the
memoranda have aLluded to it.

24. Much as this legislation ought to be considered for elective positions like
MP and MCA, the speaker's position cannot be left to an unknown form of
training. A speaker is someone who will be required to think on his feet,
make critical decisions, address rival arguments, moderate debate and
interpret the standing orders. To acquire this kind of mind, one needs
academic training. A fundi who has o<celled in repair of electronics may
or may not be a critical thinker. What are the chances of getting it wrong
with him? What are the chances of getting it right with a school-trained
degree holder?

25. I wish to bring to the attention of this committee the provisions of the
Kenya National Qualifications Framework Regu lations, 2O 1 8. Regulation
5 (l) outlines eligibility criteria for accreditation to be considered by the
National Q ualifi cations Au thority.

26. Though I believe my petition comprehensively and succinctly addressed
the concerns of whether tJre proposed arnendment would meet the same
fate which befell the earlier legislation on degree requirement, I wish to
give further input. I suggest that in order to avoid invalidation of the
proposed amendrnent by a judge who may not be able to distinguish the
two cases, this committee can add that for one to be speaker he has to
have a Unlvcrrtty degree or ltr equtvalent ar cettlfied by the Natloaal
Qudlflcattoas Authortty tn accordance wlth thc Keaya Natloaal
Qualtflcatloar Act. This will rule out secondar5r school drop outs and
holders of certificates, diplomas and other lower level certihcates issued
by the National Qualifications Authoriry. The National eualifications
Authority should be obligated to indicate in the certificate issued the
nature of training, the institution, duration of training and skills
obtained and whether ruch are equlvalent to Unlverllty degrec,
dlploma or certlflcatc ln lluc wlth tcctlon 18 of the Act.

a

6

a



I

27. T}:e committee can also consider amending t.l.e Elections Act by deleting
the sections with degree requirement for MPs and MCAs as the courts
declared such unconstitutional and replacing it with post-secondary
school qualification including equivalent certification by the National
Qualification Authority, so that this becomes a one-off legislation
addressing all the academic rel,ated concerns for all elective/political
positions.

Hon. Simon Lenguiyia allar SK Lenguifia, Member Narok County Assembly.

Signature
t-

r}/\ 4,\

IIoa. Slmoa Lerlgufyh.
Tcl z +2*72OE9356
EmdL dmoaHlouga@nell.cm
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Annex 10: Minority Report by Sen. Andrew
Omtatah Okoiti, MP
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I I havc rcad through the draft Rcport ol the Standing Committcc on Justicc, Lcgal

Affairs and Human Rights on thc Pctition by Hon. Simon Lcnguiyia conccrning

thc acadcmic qualifications required for onc to be a Spcakcr of a County

Asscmbly, thc Senatc, or thc National Assembly.

While I agrcc with Chaptcrs Onc and Two of thc Rcport, which set out thc

background and consideration of the Pctition by thc Committcc, I do not concur

with thc findings and dctcrmination of thc Committcc on thc Pctition, as sct out at

Chaptcrs Thrcc and Four of thc Rcport.

3. In particular, I do not agrcc with -

a) thc proposition that scparatc qualifications and requircmcnts necd to bc put

in place for onc to bccomc a Spcakcr of a County Asscmbly, thc Senatc, or

thc National Asscmbly, as distinct from thc qualifications put in placc for

thc clcction of membcrs of the rcspcctivc Housc; and

4. I procccd to discuss my rcscrvations bclow

I am not pcrsuadcd that thc proposed amcndmcnt would pass thc thrcshold sct by

Articlc 24 of the Constitution, on limitation of rights and fundamental frccdoms.

Thc limitation would not bc reasonablc and justifiablc in an opcn and dcmocratic

socicty, and would not bc colnmcnsuratc to thc purposc for which it is intcndcd to

achievc.

Thc jurisprudcncc from thc courts on thc qualification of candidates for clcction

as Mernbcrs of Parliamcnt and rncrnbcrs of county assemblics, whcrc Courts havc

rcpcatcdly found such limitations to bc unconstitutional, would cqually apply to

thc proposals to lcgislatc acadcmic qualifications for Spcakcrs. In Johnson

2
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MINORITY REPORT ON TIIE PETITION BY IION. SIMON LENGUIYIA
CONCERNING TIIE ACADEMIC QUALIFICATIONS REQUIRED FOR ONE

TO BE A SPEAKER OF A COUNTY ASSEMBLY, THE SENATE, OR THE

NATIONALASSEMBLY

A. Introduction

b) thc proposition to put in placc a dcgrcc rcquircmcnt for thc holdcrs of thc

officc of Spcakcr.
,
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Muthama v MinisterJbr Justice and Constitutional Affairs snd Another (2012)

eKLR, Murnbi J., as shc thcn was, hcld that -

'By excluding evetyone who does not have a 'post-secondary qualification,'
a term which is not deJined in the Act, from running for any elective ffice
established under the Constitution, the Act discriminates directly on the basis

oJ'status and social origin,for almosl invariably, and as notedJrom the analysis

of the.socio-economic context above, it is the poor in society, those l8 million
Kenyan.s living in povert-y, who will not get an opportunity to acquire an

education, let alone a post secondary education....'

'l agree wilh lhe petitioners that the harm lhat the legislature seeks to

t
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address in enactin le islation a.s re uired under the Constilution is lack o
leaders with intesrity. That is whv the Constitution requires the legislature to

enact leg.islation lhst ;els morql, ethic

requiremenl /br a post secondatn qualilication does not address the real

concern of lhe citizenry; indeed it violates lhe provisions of lhe Constittttion bv

excludinp many who may not, throug h no lault ol lheir ov,n. huve heen ablc to
?

u c h i e v e p o s t s ec en dg ryedllegi e n

I hold that thc clcction of thc Spcakcr of a county assembly, thc Senate or the

National Asscmbly is a purcly political proccss, similar to that of the mcmbcrs of
Parliamcnt and the county asscmblics. Thc mcmbers of thc rcspcctivc lcgislaturc

must bc allowcd to frccly clcct thcir Spcaker without unncccssary fettcrs such as

thc proposcd additional educational rcquircmcnts.

As dcmonstratcd on thc main Rcport, cvcn without requircmcnts for acadcmic

qualifications, all twclvc Spcakcrs of Parliamcnt sincc indcpcndcncc havc bcen

holdcrs of a rninimurn of a bachelor's dcgrcc, with six of thcm holding a minimum

of a bachclor's dcgrcc in law. It would thcrcforc appcar to bc clcar that thc intcnded

lcgislation is rncant to apply only to thc county asscmblics, who would thcn be

rcstrictcd to only clccting pcrsons who are holdcrs of a univcrsity dcgrec. This

would bc not only unconstitutional, but an cxprcssion of contcmpt in thc capacity

of the mcrnbcrs of county asscmbly to frccly clcct who thcir spcakcrs should bc.

\
It
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Furthcr, as thc courts havc ably stated, acadcmic qualifications do not equatc to

lcadcrship ability or compctcncc, nor arc thcy a llcasurc for integrity of thc

pcrson. In thc carlicr citcd casc of Johnson Muthama, Justice Mumbi Ngugi, as

shc then was, statcd that -
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10. The availablc data indicates that, ovcr sixty years aftcr indcpcndencc, only 3.5%o

of Kenyan citizens hold tcrtiary cducational qualifications. If this data is

disaggrcgatcd by county, thc pcrccntage of persons holding a degrcc in somc

countics would fall below l%. Why would the positions olSpcakers oIthc county

assemblics be restricted to such a small, privilcgcd catcgory of pcoplc? This would

clearly contravene the provisions of Article 27 of thc Constitution and, for that

rcason, I cannot support it.

11. In the USA, thcrc are no educational rcquircmcnts to bccomc a congrcssman or

congresswoman. And thcre arc rcally only two things onc nccds to bccomc thc

Spcaker of thc House of Reprcscntativcs: First, onc must bc clccted to a scat in thc

House of Rcprcsentatives. After that, one must gain cxpericnce and the rcspcct of
those in his/her party; only thcn will onc bc vicwcd as a good choicc for this

important post.

12. In thc USA, thcre are no specific cducation or training rcquirements to bccotnc a

scnator, but many scnators havc cxpcricnce in law or busincss, and they oftcn hold

at lcast a bachclor's degrcc. Somc scnators havc an undergraduate dcgrcc in
business managcment or a constitutional law dcgrcc. Solid leadcrship,

communication, and organizational skills arc vital for anyonc who wishcs to bc

electcd senator.

13. Abraham Lincoln had vcry littlc formal cducatior.r and no collcgc dcgrcc, but not

only was hc clcctcd to thc Housc of Rcprcscntativcs in 1U46, but hc was twicc

elcctcd as thc Prcsidcnt of thc Unitcd Statcs.

14. The Constitution, the County Govcmments Act and thc standing ordcrs of thc

respcctivc Houscs sct out claboratc proccdurcs for rcmoval from offtcc of a

Speakcr, in thc cvent the mcmbcrs of that House arc dissatisfied with thc conduct

or pcrformancc of the Spcakcr. If thc mischief that thc Pctition sought to addrcss

was thc cascs where some Spcakcrs of county asscrnblies are deemed to bc cithcr

rogue or incompctent, the solution lics not in lcgislating additional rcquircmcnts

for thc position, but in the said asscmblics simply cxcrcising thcir powcr to rcmovc

thc Spcakcr from officc.

15. In my considcrcd vicw thercforc, whilc acknowlcdging that thc Pctition docs raisc

substantivc qucstions for considcration, the solution it proposes is not capablc of
implcmcntation without offcnding Articlc 24 of thc Constitution, on thc lirnitation

of rights and fundamcntal frccdorns, and Articlc 27, on cquality and frecdom from

discrimination.
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16. On that basis, I disagrcc with thc findings and rccommsnda.rons of thc majority

and tcndcr this Minority Rcport on thc Pctition.

Signcd . Datc
2

{( 2.oA)

SIIN. ANDRT'W OM'I'ATAH OKOITI, MP

MIIMBER, SlANDING COMMI'I'[I'E ON JUSTICE, LEGAI,AFFAIRS AND

IIUMAN RIGIITS
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