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CHAIRPERSON'S FOREWORT)

The Cabinet Secretary, I\4inistry o1' Foreign Al'fairs, subnritted a memoran<jum to theNational Assembly dated 29tl' November 2oi2 regarding the trcaty on the Kigali Amendmentsto the Montreal Protocol on Substance that Deplcre the i)zone Layer. The merlorapdum andtext of the Protocols were committed to the Departmental cimmittee on Environrnent,
Forestry and Mining for processing.

The treaty on the Kigali Amendmeuts to the Montreal Protocol on Substances that Deplete theozoneLayer wasa@on 15thoctober20l6inl(igali, Itwancla,anclthecommerlcementof
the accession process of tlie protocols was allprovect by Cabinet during its preeting of l2rhMay 2022' While considering the protocols, tlre Comnrittee hcld a total-of l'wo sittings.

Pursuant to the provisions of Article I l8 (1Xb) of the Constitution on public participation
and section 8(3) of the Treaty Making and Ratification Act of 201 2,theclerk of the NationalAssembly placed advertisetnents in two local dailies of nationwide circulation, on l6rhDecember 2022 requesting for submission of rnernolanda on the subject by g,i, .ia'u ary,2023.The Committee receivecl no submissiorrs h'orn the public by olose of fr,.,.in.r, sl, .i;;;;,
2023.

Further, the Courmittee cleliberated on the protocols with tlie agencies i,volved, inrecognition of the cross cutting nature of the protocols.

The Committee is thankful to the office of the Speaker an<i the Clerk of the National
Assernbly for the logistical aud technical support accorded to it cluring its Sittings.

Pursuant to Section 8(4).of the Treaty Making arrd Ratification Act, 2012 andStapcling order199,it is rny pleasant duty to present the Report of the Departmental Comrnittee on itsconsideration of the treaty ou the Kigali Amendnients to the Montreal protocol on Substance
that Deplete the Ozone Layer

I{ON DAVID GIKAI{IA. MI'
CHAIRPBITSON, DEPAITI'MENI'AL COM MI TTIT E ON ENVI ITONMEN'I" FORESTITY

AND MINING
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CI{API'ER ONE

I.O PIIEFACE

1.1 listablishment of thc Conrnti(tcc

1. 'fhe Departn)cntal Comurittcc on Flnvironlncrlt, Irorestry and Mining is one of tlie twenty
Departmental Con.rmittees of the National Assembly established under Standing Ordcr
216 whosc fuuctions ltursuant to thc Standing Order 216 (5) are as follows:

tt

ul.

lv
'1,

vll

Itl I t.

ix.

xl.

7.o invesligcrte, inrluirc into, and report on all ntailer.y relating to the mandate,
monogamcnt, crctittilias, udmini.stralion, operalions and estirncrtes of the assigned
mini.slrie ,s' und cle parltnenls,'
'l'o.;lttcly lhc progt'ctttttne trnd policy ob.jcctit,es o.f ntinislries and deparrntenl.s anrj
t ha e//bct ivene.e,t o./ t he intplententution,'
on a tluarlerly basis, ntonilor andreport on the intplentenlalion of the nolional
bttdgel in respect o.f its ntundate,'
To stucly and revieyt, all lcgislation rcferred to it,.
7'o study, r/.r.rc.rJ' crncl unulyse the relative succe.ts of the mini.ytries and
tlepurtnrenl.\ u.\'nleusuretl bv thc re:;ults obtuined as comparedwith lheir stated
ob.jcc'tives,
'l'o invastigula und intluirc into ull mollers relatingto the assigned ministries and
clepurtntenls u.s lhey muy cleem nece.rsory, and os ntay be referred lo thent by the
I-lou.se,'

To vel and report on all appoinlntent.s where lhe Constitution or any law requires
the National A,rsembly to approve, except those under standing order 204
(Contmitle e on Appointntents),'
To exomine trealies, ugreentents and convetttious;
'l-o ntuke raporl.\'crnd rec'onunendulions lo the Ilouse us oflen as possible,
i n c I tt tl i n g r e c o m nt e n dn I i o n o.f' p r ct 1) o.r e d I e gis I ctt i o n,.
'l'o consider reports o.f Contmissions and Independent ofJices submitted to the
I-lottse pursuant to the provisions of Article 254 of the Constitution,. and
Exantine any questions raised by Mentbers on a rnailer wilhin its mandate

t

tti.

x.

-)

1.2
)

1.3

Sub.iccts undcr tlrc (lommittcc
Itr accorclattce rvith the Scconcl Scheclr-rlc ol' thc Standing Orclers, tlie Committee is
ttrandatccl to cotrsiclet', the [bllou'ing SLrb-jcct: Clinrate changc. cnviroplrelt ntarlagen]ent
and conservaticln, forestry, mining and natural, pollution, waste managenlent.
In executiug its ntandate, the Comrnittee oversees the Ministry of Environment and
Forestry, and the State Departmenl for Mining.

Committce Mcmbcrship
'fhe Departtlental Cotnnrittee on llnvironnrent, Forcstry and Mining was constituted by
tlre I-louse on 27't' october 2022 antl cornprises of the following Members:

5

4



Chairperson
The Hon. David Gikaria, Mp

Nakuru Town East Constituency
UDA Partv

Vice-Chairperson
The Hon. Charles I(amuren, Mp

Baringo South Constituency
UDA Party

The Hon. Mbalu Jessica Nduku Kiko, M.p
Kibwezi East Constituency
Winer cM ement

The Hon. Mwanyanje Gertrude Mbeyu, M.p
Kilifi County,

The Hon. Hiribae Said Buya, M.p.
Galole Constituency

The Hon. Emathe Joseph Namuah, M.p.
Turkana Central Constituency
United Democratic Party (UDA)

The Hon. Kemei Beatrice Chepng,eno, M.p.
Kericho County
United Democratic Alliance (UDA)

The Hon. Masito Fatuma Hamisi, M.p.
Kwale County

The Hon. Titus Lotee, M.p
Kacheliba Constituency
Kenva Union Partv (KUp)

Members
The Hon. Yakub Adow Kuno, M.p
Bura Constituency
U d Partv of Indenendent AIIiance
ruPIA)

The Hor"r. Salim Feisal Bader, M.p.
Msambweni Constituency
United Democratic Alliance (UDA)

'fhe l-lon..loseph Wainaina Iraya, M.p
Nominatcd,

nited ocrati nce

The Hon. Kururia Elijah Njoroge. M.p.
Gatundu North Constituency
Indcpendent Member

Tlie IJon. Nguro Onesnrus Ngogoyo, M.p
Kajiado North Constituency
United Democratic Alliance (UDA)

'fhe Ilon. Mohamed Tubi Bidu, M.lr.
Isiolo South Constituency
.Iubilec I'artv (KPP)
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1.4 Committee Secrctariat
5. The cornmittec is serviced by the following Members of staff

Mr. Irredrick O. Otieno
Clcrl< Assistant I /I'Icad of Sccretariat

Ms. Rose Natecho
Clerl< Assistant III

Ms. Mercy Wanyonyi
Senior Legal Counscl

Ms. Nancy Chamunga
Fiscal Analyst III

Ms. Maryanr Gabow
Protocol Oflicer

Mr. Ilamdi H. Mohamed
Clcrk Assistant III

Dr. Joseph Kuria
Rcscarch Officer II

Ms. Catlierine Wangui
Senior Sergeant-At-Arms

Ms. Edith Chepngeno
Mcdia Rclations Officer II
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CI{APTER TWO

2.0 ANALYSIS OF THB AGITEEMENT

2.1 Background
6. The Montreal Protocol is a well-establishcd multilateral environmcntal agreement that is

successfully preventing massive darnage to human liealtli and the 
"nriron,r.nt 

from
excessive ultraviolet radiation lrom the sr-rn by phasing out the productiop and consumption
of substances that deplete the ozone layer'. lt has been amended five times. fhe Kigali
Amendment is the fifth in a series of amendments to the Mor.rtreal Protocol and is a binding
international agreemettt, which is intended to create rights and obligations in inter,ational
law;

7. The Amendment was adopted at the 28tl' Meeting o1- the Parties to Montreal protocol on
l5tl' October,2016 in Kigali, Itwanda. Adoptecl to phase down hydro fluorocarbons
(HFCs). While Kenya has ratified the Montreal Protocol, it is yet to ratify the Kigali
Amendment. The Arnendment entered into force in January 2olg.

8. The Kigali Amendment is an importanl legal instrument for the Coltinent as it willaicl in
the protection of our agricultural sector whicli is extremely vulnerable to climate change.
Moreover, tlie object of this instrument is also alignecl with l(enya's existing legal
framework that establishes a national mechanisrn that regulates the enriision of greenhorise
gases.

9. The implernentation of tlle new targets sct out in the amendment is to bc conducted in three
phases taking into account the different socio-econornic, scientific and technological
capabilities of tl're member states. Under the Montreal Protocol, Kenya is classified as a
developing country and is therefore entitled to start the process of phasing down I-l[Cs by
2028.

10. Article 2(5) of the Constitution of Kenya, 2010 provides that the general rgles of
internatioual law shallfornt pat1o1'the laws of I(enya while Article 2(6) olthe Copstitutio,
provides that any treaty or convention ratifled by Kenya sliall lorm part of the law of Kenya
under this Constitution.

I 1. The Treaty Making ancl Ratification Act, No. 45 of 2012 (hereinafter referred to as "the
Act") was enacted by Parliament to give effect to Article 2(6) of the Constitr-rtion. 'fhe Act
govenls the making ancl ratification of treaties in Kenya.

12. Section 2 of the Act defines a treaty as an "international agreement concluded bctweep
States in written form and governed by international law, whether embodied in a sipgle
instrutnent or in two or llore relatcd instruments ancl whatever its particular designarLn
and includes a convention".

13. Under the Constitution and tl-re Act, the responsibility of initiating the treaty making
process, negotiating and ratifying a Treaty lies witli the Execr-rtive. In rnaking this decision,
the Executive ought to be guided by Section 5(2) of the Act wl-rich provides considerations
that must be followed including:

the need that the nerv treaty is to rtreet;
the existing legal rcgime, includir,g the extcnt of its applicability to the perceivecl
problen-r;
the probability of reaching the required measure of agreement on the solution aimed
for;

a)

b)

c)
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d) any relcvant legislativc ellbrts relatcd to the perceived problerl;
e) the optintal form lor the proposed treaty;
0 the likelihood that tlie proposed treaty shall be accepted by a sufficie,t number of states,

where tl-re treaty is tnr-rltilateral;
g) the anticipatcd tirtie schcdule lbr complcting thc treaty-rnaking process;
h) thc expcctccl costs o1'lbnrulating and adopting the treaty to Keriya; and
i) in lbrniulating treatics relating to tcchnical or scientific problerirs; whether extensive

scicntific str-rdies or rcscarclt have bccn carried out to detennine the pararneters of tlie
problent and the lines of potential solutions.

2.2 Problem Statemcnt
14. Articlc 4 of the Montreal Protocol rcstricts Parties from trading on controlled substances

witlr statcs tlot a ltartv to thc I)rotocol. \\/lren Article 4 enteri ilto force for t6e Kigali
Antctrdllrctlt' tlte Atrtcttcitlle trt will rcstrict tracic itr I-lFCs lretween pallics alcl statcs that are
rrot perrlies to the I(igali Antcnclnrcnt.

l5' A non-llarty to the Kigali Attrettdl-neltt tnal,opcrate witft techpologies that are beco,ring
obsolete and woulci Iail to Ltpclate its processes and facilities, tSus operating at an economic
ciisadvantage. l-his woLrld rcsult in the loss of export markets for1ol-party inclustries everl
bcfore the protocol traclc controls apply to HFCs and would inhibit the use of the latest
innovertive technology irt rclatccl fields.

16. l'hc Kigali Atrencltlcttt was adopted to phase down IlFCs, which are fi.equently used as
sr-rbstitutes fot'ozolte-deplcting substances (ODSs). Although IIFCs are not ODS, they are
powerfr-rl grecnhouse gases that have significant global warming potentials (GWps).

2.3 Ecorromic, Environmcntal and Social Impacts
17. Developing countries that arc parties to the Kigali Amenclnent will have access to fir-ra'cial

and technical sr"rpport provided under the protocol.
18. 'l'hlough the Kigali Aruendrneut, the Montreal Protocol takes responsibility for I{FCs ancl

lllays a lcacling rolc in workirtg towarcls an cnvironnrentally sustainablc world where no
otte is left bchincl, consistcnt with the 2030 Agcncla lbr Sr-rstainable Devclopment.

I9. It is recogrlized that rcclucing the usc ol'IIFCs is one of the rnost cost effective ways of
reducitrg greenhouse gas enrissions. Undcr thc Paris Agreemcnt on climate change, the
coutitry has urade an intended Nationally Determined Contribution (NDC) specifying the
level of greeuhouse gas (GIJG) emission reduction that the country will airn to achieve.
Reducing the use and etnissions of IIFCs through action can make a useful contribution to
these emission reduction targets.

20. Ily adoptingozollc and clitlatc-f icndly technologies, thcre wor-rld bc opporturrities forjob
creatiott. 'l'rainecl 

re {i'igcratiou atrd air conclitioning (l{AC) technicials wtgld be installiig,
repairing and maintaining RAC equipntcnt.

2.4 Obligations Imposcd by thc Kigali Amendments
21. fhe Obligations inlposed by the Kigali Amendment under Article 2J are for state parties

to:-

(a) I{educe the cotrsuntption o1'Annex Ir (iroLrp lllICs and ensure that tlie level of
consumpti<ltl docs not cxceccl thc pet'centages that are rcspective to the rangc of years
specified;

9



(b) Involved in producing the controlled substances uncler Annex F do not exceed the
percentages outlined;

(c) Destroy Annex F Group II HFCs iu accordance with the percentages, timelines and
processes set out;

(d) Gradually reduce the use of HFCs by g0-g5% by late 2040s;
(e) Restrict the trading of controlled substan.., u,ld". Annex F with states that are not

parties to the protocol;
(0 Establish and implement a new system that oversees the importation, exportation and

licensing of new, used and reclaimed controllecl substances;
(g) Monitor and report the production and consumption of HFCs and HFC-23 emissions

within their states; and
(h) Ensure that baselines are calculated for both HFC and hydrofluorocarbon (HCFC)

production and consunlption.

22'The timeline under rvhich these obligations are to be implemented depends on whether a
country is classified as an 'Article 5 Party' (developing country) or a ,non-Article 5 pat1y,
(developed countries). Under Article 5(8), Article i parties are entitled to delay their
compliance with the lneasllres set out under Article 2J and modify them according to the
timelines provided.

t
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CI{AP'I'EIT TIIREE

3.0 P UI}LI C PAI{]'I (]I PA'I'I ON AND STAKEI IOLDIIIT ENGAGEMENT
3.1 I'ublic Participation
23. Article 118 (1) (b) ol'the Constitr-rtion of Kcnya provides thar, "Parliament shallfacilitate

public parlicipation ancl involvemcnl in lhe legislative und other busine.ss of Parliament
and its Comntitlee.r."

24. Scction 8(3) of the Treaty Making and Ratificatiorr Act, No.45 of 2012 provides that"the
relcvunl Parliantentarlt ('6,r',,rritlee ,yhall, during ils consideralion rf the Treaty, ensure
public porlicipation in lha rulificution process in accordance with laid dou,n
pur I iumc nl ory procatlut'c.\'' .

25. Standing Order l70A (2) provicles l.haL"the Conttnittec shull undertakc public
purlicipcrtion bcfore submitling it.s raport to thc l-louse.

26. I)ursuatrt to the aforementioncd provisions ol'the Constitution, the freaty Making
and Ratification Ac1, 2012 and Standing Orders, the Committee through local
daily Irewspapcrs ol'I(rtl'Dccember, 2022 publishcd an aclvertisement ir-rviting the
pr-rblic to subnrit mcr-noranda.

3.2 Submissions by thc Ministrics
27.Or"t the 2"d March, 2023. the I'}rincipal Secrelaries for the State Departrnent of

Envirotrmcttt and Clirratc Change and the State Department of Foreign Affairs
and tlie Office of the Attorney General appearcd before the Comrnittee and made
a joint submission on the Barrako Convention as follows:

28.'fhat, the Motrtreal Protocol is a well-established multilateral envirorunental
agreenlellt that is success{r-rlly preventing tnassivc damage to human liealth and
the ettvironnrent fi'on't exccssive ultraviolet radiatiorr fi'ont thc sun by phasing out
thc production atrd consurttlrtion of substances that deplete the ozone layer. It has
bccn arnettclcd five tinrcs. 'l-hc l(igali Anrendnrcnt is the fifth in a series of
atrtenclntents to the Montrcal l)rotoccll and is a binding international agrcement,
which is intended to crczite rights and obligations in intcrnational law

29.The Arlendtnetrt wzts adopted at thc 28th Meeting of tlie Parties to Moutreal
Protocol on I 5tli October 2016 in Kigali, I{wanda. Adopted to phase down hydro
lluorocarbons (l{FCs). While Ker.rya lias ratified the Montreal Protocol, it is yet
to ratify the Kigali Aurcndmeut. The Amendrnent entered into force in.Ianuary
20t9.

30.'l'he Kigali Anrendmcnt is zut important legal instrument for the Continent as it
will aid in the protection of our agricultural sector which is extremely vulnerable
to climate change. Morcover, the object of this instrument is also aligned with
Kenya's existing legal framework that establishes a national mechanism that
regulates the emission of greenhouse gases.

3.2.1 Currcnt Status ol'Kigali Amendment

31. Kenya participated in thc 34tl'Meeting of the I)arties to the Montreal Protocol on
substances that deplete the Ozotrc Layer held in Montreal Canada frorn 31't
October to 4tl'November. 2022.

11
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32. As of 4th November,2022, 143 parties had ratificd the Kigali Amenclmcnt.
Decision XXXIYl22 on tlte statLrs of ratification ol'the Kigali Amcndment urged
parties to consider ratifying tlie Amendnrent to cnsLlre broad participation and
achieve the goals of the arnendment among other tliings.

33. During the tneeting, under decision XXX|Yl20 on Membership of the Executive
Committee of the Multilateral Fund, Kenya was selected as one of the members
of the Executive Committee of tl-re Multilateral lrund for the implementation of
the Montreal Protocol.

3.2.2 Obligations Imposed on Kcnya by the Kigali Amcndment

34. l'he obligations imposed by the Kigali Amendrnent involve phasing dorvn the
consumption, procluclion and ir.nportation o1 HFCs worldwide to protect the
ozone layer frotn further depletion. These are in Article 2J of the Amendment
which prescribes that State Parties will:

i. Reduce the consurnption of Annex Ir Group I I{FCs and ensure that the
level of consumption does not exoeed the percentages that are respcctive
to the range of years that are spccilied in subparagraphs (a) to (e).

ii. State parties that are involved in prodr-rcing the controlled substances
undcr Annex F do not exceed the percentages that are outlined in
paragraphs, 2(J)(3)(a) to (e).

iii. Destroy Anuex Ir Group II I-IF-C by the percentage tin-relines and processes
set out under Article 2J and Article 5.

iv. Gradually reduce the use of I-lFCs by 80-85% by the late 2040s.
v. Reset the trading of controlled substances under Annex Il with states that

are not parties to the protocol antong other lhings.
vi. The timeline under which these obligations are to be implenrer.rted

depends on whether a country is classified as an 'Article 5 Party'
(developing country) or a 'non-Article 5' party (developed countries).

3.2.3 Problem Statcment

35. Article 4 of tlie Mclntrcal Protocol rcstricts Partics fi'onr trercling on controlled
substances with states not a party to tlic l)rotocol. When Article 4 enters into force
forthe I(igali Amendment, the Amendment will rcstrict trade in III;Cs between
parties and states that are not parties to the Kigali Amendment.

36. A non-party to the Kigali Amendment may operate with technologies that are
becoming obsolete and would fail to update its processes and facilities, thus
operating at an economic disadvantage. This would result in the loss of export
markets for non-party industries even before the protocol trade controls apply to
HFCs ar-rd would inhibit the use of thc latest innovativc technology in related
fields

37 . The Kigali Amendment rvas adopted to phase down I-lFCs, which are {i'equently
used as substitutes for ozone-depleting substances (ODSs).

12



3.2.4 llcnelits of llatifying thc Convcntiorr

38. Irinancial sLrpport; Article l0 o1' the Montreal Protocol establislies a financial
utechanisur to provide financial ancl technical cooperation, inch:ding the transfer
of technologies, to support devcloping countries' compliance with the Protocol.

39. l'hc Aurctrdrnent maintains thc Multilateral F-r-urd for the implementation of the
Montrcal Protocol as the financial mechanisnt and that sufficient adclitional
llnancial rcsollrccs will be provided by dcvcloped countries (Parlies not operating
uuclct'pal'agraph I o('Articlc -5 ol'thc Montrcal Protocol) to offset costs arisipg
out ol hydrollLrorocarbotr obligations lor dcvcloping countries (Parties operating
under paragraph l o1'Article 5) under the Amendrnent.

40. Developing courttries will havc thc I'lexibility to prioritize I-lFCs, select
tcchnologies and altcrnatives, and implemcnt their strategies to meet agreed IJFC
obligations, bascd on their specific needs and national circumstances, following
a colllltry-clriven approach. Further, therc will be sr,rpport for enabling activities
for irlrport artd export liccnsing and cluotas, derrlonstration projects and the
developnrcnt o1'national stralegics lbr phasing clown I-lFCs.

3.2.5 .lustilication lbr I{atifying Kigali Amendment

41. Kenya is already a trreurber State of the Montreal Protocol on Substances that
Deplete the Ozone Layer and ratifying the Kigali Arnendment will further
demoustrate its cot-urnitment to tlie international cor-nmunity's collective action
agairrst ozone-la1'cr clcple tion and cr-rrbing global warming. The Kigali
Anrendnrcnt is alignccl with thc ob.icctivcs o1'l(cn1,2'5 Clinrate Change Act2016.

42. The Motitrcal Protocol has pLtt thc ozone Iayer on the roacl to recovery by phasing
ot-tt clzot.tc-deltleting substartccs (ODSs) ancl in the proccss has also rnitigated
climate change. Utrder the Anrcttdntent. parties will phase down the production
and cottsttttrption of IlFCs, creating thc potential to avoid up to 0.5oc of wanning
by the end o1'the century,

43.The Kigali Amendrnent encollrages the use of other environntent-friendly
altcrnativcs to l-lltrCs, and implementing it will give Kenya a competitive
advantage in the world market. Altemative tcchnologies are often cost- effective
and lead to att improvernent in tlie quality of the products, including in energy
elficiency;

44. Kerrya will avoid trade restrictions that will be iniposed onto States that are not a
party to the Protocol by 1 st January, 2033; and

45. Ratifying the Couvention will demonstrate Kenya's commitment to the
International Community's collectivc action against ozonc-layer clepletion and
global warrning.

3.2.6 Constitutional and Legislativc Implications

46. I'he Amendmcnts do ltot pose any threats to our national interests as they enhance
the provisions of the Montreal Protocol which l(enya already ratified.

47.The Conventiotr is consisteut with the Constitution and promotes constitutional
values and objectives. It does not alh-rde to an antendment of the Constitution and
does not require Ketrya to Ibrmulate any laws. 'l'he Convention is complementary
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to the Climate Change Act and therefore implementation will not be hindered by
domestic law.

3.2.7 Reservations

48' The Montreal Convention does not provide for reservations and it, therefore,
follows that ratifrcation of the Kigali amendments is without reservations. In any
event, the Treaty's object is to protect the environment and there are no imminent
issues that may warrant accession with reservations.

3.2.8 The Economic, Environmental and Social Impacts
49' Developing countries that are parties to the Kigali Amendment will have access

to fina,cial and technical support provicled under the protocol.
50' Through the Kigali Amendment, the Montreal Protocol takes responsibility for

HFCs and plays a leacling role in working towards an environrnentaily sr.rstainable
world where no one is reft behind, consisrent witrr the 2030" A;;nJu ro,
Sustainable Development.

51' It is recognized that reducing the use of IJFCs is one of the most cost- effective
ways of reducing greenhouse gas ernissions. Under the paris Agreement on
climate change, the country has made an intended Nationally Determined
Contribution (NDC) specifying the level of greenhouse gas (GHG) emission
reduction that the country will aim to achieve. Reducing the use and emissions of
HFCs through action can make a useflll contribution tJthese emission reductiorl
targets.

52.8y adopting ozone and climate-friendly technologies, there would be
opportunities for job creation. Trained refrigeration and air conditiolilg (RAC)
technicians would be installing, repairing and maintaining RAC 

"quipn,fni.

1.4



CI-IAPI'EIT FOUR

4.0 COMMITTEI' OBSERVATIONS
53. The Comnrittee having considcred the Kigali Amendments to the Montreal

Protocol on Substartce that Deplete the Ozone Layer and submissions from
stakeholders rtrakes the lollclwing obscrvations:

1) 'l'hat, the l(igali Atnenclnent was aclopted al the 28tl' Meeting of the Parties to
Montreal l)rolocol on l5tl' October, 2016 in Kigali, Rwanda to phase down hydro
Iiuorocarbons (l-lFCs). While Kenya has ratified the Montreal Protocol, it is yet to
ratify the Kigali Amendment. The Amendrlent entered into force in January 2019.

2) l'hat, the Kigali Anretrdmeut is an importarrt legal instrument for the Continelt as it
will aid in the protection of our agricultural sector whicl-r is extrernely vulnerable to
cliurate chauge. 'l'he object o1'this instrument is also aligned witlt Kenya's existing
legal Ii'anrcwork that cstablishes a national mechanism thert reguiates the emission of
grcenhouse gascs.

3) The obligations imposed by the Kigali Amendment irrvolve phasing down the
consumptiou, production and iurportation of IIFCs worldwide to protect the ozone
layer froru further dcpletion.

4) That, cleveloping countries that arc parties to tlie Kigali Amendment will have access
to financial and technical support providecl under the Protocol.

5) 'fhat, the Atuendments do not pose any threats to our national interests as they enhance
the provisions of the Montreal Protocol wliich Kenya already ratifiecl.

(',) 'l-hat, the (lonvctrtiot-r is consistent with tlie Constitution and promotes constitutional
values and objectives. It does Itot allude to an arnendment of the Constitution and does
Itot rcquit'e Ketrya to fort'nulate any laws. The Convention is cornplementary to the
Climate Change Act and therefore irnplementation will not be hindered by domestic
law.

1) Article 10 of the Montreal Protocol establishes a financial mechanism to provide
llnancial auci technical cooperation, inclr,rding the transfer of technologies, to support
cleveloping countries' cornpliance rvith the Protocol.

U) By adopting ozonc and clinratc-friendly technologies, there would be opportunities
for job creatiou. 'frained rcl}igeration and air corrditionir-rg (RAC) technicians would
be installir-rg, repairing and maintaining I{AC equipment.

9) Ratification of the Treaty will catalyze realization of clean, healthy Environment and
is aligned with the objectives of Kenya's Clir-nate Change Act,2016 thereby
facilitating the realization of Article 42 of thc Constitution.
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l0)That, Article 2(5) of the Constitution of Kenya, 2010 provides that the general rules
of international law shall form part of the laws of Kenya while ArticlJ 2(6) of the
Constitution provides that any treaty or convention ratifiLd by Kenya stiati form part
of the laws of Kenya.

11)Pursuant to section 8(4) of the Treaty Making and Ratification Act, No.45 of 2012,
the National Assembly may approve tlie ratification of a treaty with or without
reservations.

12) That, the Convention does not perruit reservations.

I3)The procedure for approval of Treaties as outlinecl in section 8 of the Treaty Making
and Ratification Act, 2012 was adherecl to as the Convention wus st,bmitted to the
Speaker of the National Assembly together with the memorandum and the Committee
conducted public participation.

14)The Conventions is consistent with Article 69(l)(9) of the Constitution which
provides that the State has an obligation to eliminate piocesses and activities that are
likely to endanger the environment.

16



CHAPTEIT FIVE

5.0 COMMITTEE RECOMMENDATION

54. I{aving considered the submissions, and analyzed documents tabled, and pursuant
to Section 8 of Treaty Making and Ratification Act, the Committee recommends
that the use

Mon
AI'>I'>ROVES the I{atilication of the Kigali Amendments to the
tocol on Substances that Deplete the Ozone layer.

Signed Date -L\-
ON. DAVID GIKARIA, MP _ CI{AIRP N

DBPARTMENT COMMI'I"I'EE ON BNVIRONMENT, FORESTRY AND MINING.
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REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

THIRTEENTH PARLIAMENT - SECOND SESSION, 2023

DIRECTORATE OF DEPARTMENTAL COMMITTEES

DEPARTMENTAL COMMITTEE ON ENVIRONMENT, FORESTRY AND MINING

ADOPTION OF THE REPORT ON CONSIDERATION OF THE FOLLOWING TREATIES:

I. THE KIGALI AMENDMENTS TO THE MONTREAL PROTOCOL ON SUBSTANCES
THAT DEPLETE THE OZONE LAYER;

2. THE ACCESSION OF THE BAMAKO CONVENTION ON THE BAN ON THE IMPORT
INTO AFRICA AND THE CONTROL OF THE TRANSBOUNDARY MOVEMENT AND
MANAGEMENT OF HAZARDOUS WASTES WITHIN AFRICA; AND

3. THE AMENDED NAIROBI CONVENTION AND THE PROTOCOL FOR THE
PROTECTION OF MARINE AND COASTAL ENVIRONMENT OF THE WESTERN
INDIAN OCEAN FROM LAND BASED SOURCES AND ACTIVITIES.

We, the undersigned Honorable Members of the l)epartmental Committee on Environment, Iiorestry and

Mining today Wednesday, 3,'d May April zoes do hereby affix our signatr"rres to the following Reports on

consideration of Agreements to aflirrn our appro\.al and confirm their accuracy, validity and authenticity:

l. The Report on Consideration of the Kigali amendments to the Montreal protocol on

substances that deplete the ozone layer;
q. The Report on Consideration of the accession of the Bamako convention on the ban on the

import into Africa and the control of the transboundary movement and management of
hazardous wastes within Africa; and

g. The Report on Consideration of the amended Nairobi convention and the protocol for the
protection of marine and coastal environment of the western Indian ocean from land based

sources and activities
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The IIon. Salim lieisal Bader, MP6.

I The IIon. llmathe Joseph Namr-rer, MP

8. The I{on. .Ioseph Wainaina Iraya, MI'
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9 The Hon. KemeiBeatrice Chepngeno, MP.

ro The Hon. Kururia Elijah Njore Njoroge, MP.

l1 The Hon. Masito Fatuma Hamisi, MP
.*. iu ll

t2 The Hon. Mohamed Tubi Bidu, MP

'(
13 The Hon. Nguro Onesmus Ngogoyo, MP

14. The Hon. Yakub Adow Kuno, MP \
15 The Hon. Titus Lotee, MP \)v
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REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

ISTH PARLIAMENT - SECOND SESSIoN, zoss
DIRECTORATE OF DEPARTMENTAL COMMITTEES

MINUTES OF THE I8TH SITTING OF,I-IIT- DEPARTMENTAL COMMITTEE oN
ENVIRONMENT, FORESTRY, AND MINING HELD ON WEDNESDAY gRD MAY
2,O9,5 AT THE COMMITTEE ROOM, SECOND FLOOR, CONTINENTAL HOUSE AT
ro.ooAM.

PRESENT.
l. The Hon. Gikaria David, MP. -Chairperson
2. The Hon. Charles Kamuren, MP -Vice-Chairperson
3. The Hon. Mbalu, Jessica Nduku Kiko, CIIS, Mp
+. The Hon. Salim Feisal Bader, MP
5. The Hon. Mwanyanje Gertrude Mbeyu, MP
6. The Hon. Tubi Bidu Mohamed, MP.
i. The The Hon. Onesmus Ngogoyo Nguro, MP
8. The Hon. Kemei, Beatrice Chepngeno MP
9. The I-Ion. Joseph Wainaina Ir.aya, MP
1O. The Hon. Yakub Adow Kuno, MP

APOLOGY
l. The Hon. Emathe Joseph Namuar,MP
2. The Hon. Masito Fatuma Hamisi, MP
L The Hon. Titus Lotee, MP
+. The Hon. Elijah Njore Njoroge, MP

ABSENT
l. The Hon. Hiribae Said Buya, MP

IN-ATTENDANCE; THE COMMITTEE SECRETARIAT

l. Mr. Fredrick Otieno
2. Mr. I{amdi H. Mohamed
3. Ms. Mercy Wanyonyi
+. Dr. Joseph Kuria
5. Ms. Nancy Chamunga
6. Ms. Edith Chepngeno
i. Ms. Maryan Gabow
8. Mr. Boniface Mushila
9. Ms. Mercylyn Kerubo

Clerk Assistant I
Clerh Assistant III
Senior Legal (lounsel

Ilesearch Oflicer III
Fiscal Analyst III
Media Relations Officer III
Public Communication Officer III
Senior Sergeant-At-Arms
Audio Oflicer
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MIN / NO.NA/DC-E I; &M / 9,o"2 S / Ogg : I'RELI MINARIES & ADOPTION OF AGENDA
'fhe Chair'1)ersor) callc'd the.nreetittg to order at hall'past ten O'clocli followed by a prayer said
by I lon. Kemei Beatrice' The agenda of'the_meeting-was adopted as hereund". 

"hu,ring 
b""n

proposed and seconded by the Hon. Kemei Beatricelnd the Fion. Joseph Iraya Mp rei'pectively.

AGENDA:

l. l'rayers
2. Introductions/prelirninar.ies
3. Communication li.orn the Chair.
-1. Confirnration of'Pr.eviolrs Minutes
5. Matters arising
6. Pending Bills: None
7. Pending Petition(s): None
8. Questions: None
9. Staternents: None
lo. Adoption of the Reports on considcration of the following treaties:

i' 'I'he Kigali amendments to the Montreal protocol on substances that deplete
the ozone layer;

ii. The accession of the Bamako convention on the ban on the import into Africa
and the control of the transboundary movement and management of hazardous
wastes within Africa; and

iii' The amended Nairobi convention and the protocol for the protection of marine
and coastal environment of the western Indian Ocean from land based sources
and activities.

I l. Any Other Brrsiness; and
12. Adjournment

MIN/NO.NA/DC-EF &M/ 2,O2,5 / Ogg: CONFIRMATION OF MINUTES OF THE
PREVIOUS SITTINGS

The conflrtnatiott of'the Minutes of,the previous sittings were clefbrred to the next sitting

MIN/NO.NA/DC-EF&M/sozs/ roo: REPORT oN CONSIDERATION oF THE KIGALI
AMENDMENTS TO THE MONTREAL PROTOCOL ON SUBSTANCES THAT
DEPLETE THE OZONE LAYER.

l. The Committee having considered the Kigali Amendments to the Montreal
Protocol on Substance that Deplete the Ozone Layer and submissions from
stakeholders makes the following observations:

i. The Montreal Protocol is a well-established multilateral environmental agreement that
is successfully preventing massive damage to human health and the environment from
excessive ultraviolet radiation from the sun by phasing out the production and
consumption of substances that deplete the ozone layer.lt har been amended five
times. The Kigali Antendment is the fifth in a series of amendments to the Montreal
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Protocol and is a binding international agreement, which is intended to create rights
and obligations in international law.

ii. That, the Kigali Amendment was adopted at the 28th Meeting of the Parties to Montreal
Protocol on I 5th October, 2016 in Kigali, Rwanda to phase down hydro fluorocarbons
(HFCs). While Kenya has ratified the Montreal Protocol, it is yet to ratify the Kigali
Amendment. The Amendment entered into force in January 2019. As of 4th

November,2022,l43 parties had ratified the Kigali Amendment.

lll The implementation of the new targets set out in the amendment is to be conducted in
three phases taking into account the different socio-economic, scientific and

technological capabilities of the member states. Under the Montreal Protocol, Kenya

is classified as a developing country and is therelbre entitled to start the process of
phasing down HFCs by 2028.

iv. That, the Kigali Amendment is an important legal instrument for the Continent as it
will aid in the protection of our agricultural sector which is extremely vulnerable to
climate change. The object of this instrument is also aligned with Kenya's existing
legal framework that establishes a national mechanism that regulates the emission of
greenhouse gases.

The obligations imposed by the Kigali Amendment involve phasing down the
consumption, production and importation of HFCs worldwide to protect the ozone
layer from further depletion.

vi. That, developing countries that are parties to the Kigali Amendment will have access
to financial and technical support provided under the Protocol.

vll. That, the Amendments do not pose any threats to our national interests as they enhance
the provisions of the Montreal Protocol which Kenya already ratified.

vlll That, the Convention is consistent with the Constitution and promotes constitutional
values and objectives. It does not allude to an amendment of the Constitution and does
not require Kenya to formulate any laws. The Convention is complementary to the
Climate Change Act,20l6 and therefore implementation will not be hindered by
domestic law.

Article l0 of the Montreal Protocol establishes a financial mechanism to provide
financial and technical cooperation, including the transfer of technologies, to support
developing countries' compliance with the Protocol.

By adopting ozone and climate-friendly technologies, there would be opportunities
for job creation. Trained refrigeration and air conditioning (RAC) technicians would
be installing, repairing and maintaining RAC equipment.

a
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x
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Ratification of the Treaty- will catalyze realization of a clean, healthy environment
and is aligned with the objectives of K.nya's climate ct*g" Act,2016 therebyfacilitating the realization of Article 42 of tieconstitution.

That, Article 2(5) of the Constitution of Kenya ,2010 provides that the general rules
of international law shall form part of the laws of Kenya while Article 2(6) of the
Constitution provides that any treaty or convention ratified by Kenya shall form part
of the laws of Kenya.

Pursuant to section 8(4) of the Treaty Making and Ratification Act, No. 45 of 2012,the National Assembly may upp,or. the ra-=tification of a treaty with or withoutreservations. However, the convention does not permit reservations.

The procedure for approval of Treaties as outlined in section g of the Treaty Making
and Ratification Act, 2012 was adhered to.

The conventions is consistent with Article 69(lXg) of the constitution which
provides that the State has an obligation to eliminate processes and activities that are
likely to endanger the environment.

)

MIN/NO.NA/DC-EFELM/2023/ TOT: REPORT ON THE ACCESSION OF THEBAMAKO CONVENTION ON'THE BAN ON THE IMPORT INTO AFRICA AND THECONTROL OF THE TRANSBOUNDARY MOVEMENT AND MANAGEMENT OFHAZARDOUS WASTES WITHIN AFRICA.

2' The Committee having considcred the Agreement observed the following:

i' That, the Bamako Convention_was first negotiated by twelve (12) nations of theorganisation o-f ,!!rican Unity in Bamako, Maliin:o,n lunuuf-iq9r'u;a came into force
?!22"0 April 1998. currently, thirty-five f:s) arrican states have signed the convention.Kenya signed the Convention on th; l Tth December, 2003 but is yet io accede to it.

ii' That, the Bamako convention is a response to Article I I of the Basel convention which
Kenya is a party. It encourages parties to enter into bilateral, multilateral and regional
agreements on Hazardous waste to help achieve the objectives of the convention. The needfor the Bamako convention arose from the failure of the Basel Convention to prohibit the
trade of hazardous waste to less developed countries (LDCs) and the realization that many
developed nations were exporting toxic wastes to Africa.

iii' 'rhat' the cabinet Secretary Ministry of Foreign and Diaspora Affairs submitted theconvention together with a memorandum to the Nltional Assembly in accoroance with therequirements set out under section 8 of the Treaty Making and Ratification Act 45 of 2012.
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IV That, Article 2(5) of the Constitution of Kenya,20l0 provides that the general rules of
international law shall form part of the laws of Kenya while Article 2(6) of the Constitution
provides that any treaty or convention ratified by Kenya shall form part of the laws of
Kenya.

That, the provisions of the Convention are already reflected in the laws of Kenya through
the Constitution, in particular Article 42that guarantees Kenyan citizens the right to a clean
and healthy environment and Article 69( I ) (g) that obligates the state to eliminate processes
and activities that are likely to endanger the environment.

That, under the Environmental Management and Coordination Act (EMCA), 1999, Kenya
has banned the import of waste into Kenya. The Convention will streamline and promote
cooperation within African trading and complement the national law.

That, the present international, regional and national law applying to Kenya has proven to
be inadequate, thus the Country is therefore in dire need of a law that would not only be a
guideline but also stipulate clear procedures and have implementation mechanisms to
ensure effective hazardous waste management.

That, the Country has previously witnessed attempted dumping of radioactive waste. This
Convention will deter such occurrences.

That, Pursuant to section 8(4) of the Treaty Making and Ratification Act, No. 45 of 2012,
the National Assembly may approve the ratification of a treaty with or without reservations.
However, the Treaty does not provide for reservations but the amendments are not
prejudicial to the interests of Kenya.

That, Article 27 of the Convention provides lor the withdrawal, at any time after three
years from the date on which this Convention has entered into force for a Party.

That, the obligations that are imposed under the Convention are under the jurisdiction of
the National Government.

That, Parties shall, at the first meeting of the Conference of the Parties, agree on a scale of
contributions to the recurrent budget of the Secretariat and also consider the establishment
of a revolving fund to assist on, an interim basis, in case of emergency situations to
minimize damage from disasters or accidents arising lrom transboundary movements of
hazardous wastes or during the disposal of such wastes.

That, three months after ratification Kenya will designate a competent authority that will
be the focal point in reporting and that will oversee that the prohibitions and restrictions
under the Convention are implemented.

a
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That' adoption of Bamako convention is vital in combating the illegal activities. To ensureeffectiveness. the state parlies to these instruments will develop and adopt national policiesthat give effect to the contents of these instruments.

That the procedure for approval of Treaties as outlined in section g of the Treaty Makingand Ratification Act, 2012 was adhered to.

MIN/NO'NA/DC-EF&M/q,ozs/ roz: THE AMENDED NAIROBI coNVENTIoN ANDTHE PRO'TOCOL FORTHE PROTECTION OF MARINE AND COASTALENVIRONMEN'T OF THE WESTERN INDIAN OCEAN FROM LAND BASEDSOURCES AND ACTIVITIES

3' The committee having considered the Agreement observed the following:

i' That' the Nairobi convention and the Protocol for the Protection of Marine and coastalEnvironment of the Eastern Africa Region was adopted on 2l st June I9g5 to develop, plan,coordinate and co-operate in the protection and sustainable use of the Coastal and MarineEnvironment.

ii' The Amended Nairobi convention and the Protocol for the protection of Marine andcoastal Environment of the Easter Indian ocean from Land- Based Sources and Activities(the Amended Nairobi convention) were adopted on 3tst March, 2010 as an amendmentto the Nairobi convention. This resulted in the addition of two newArticles 9 and ll; toprovide for pollution resulting from Transboundary Movement of Hazardous wastes toprevent and abate pollution that might be_caused by iransboundaryrnou"nlent and disposalof hazardous waste and to provide for biological diversity in order to preserve rare or fragileecosystems, endangered or threatened species of Fauna and Flora and their habitats.

iii' That' the Amended Nairobi convention seeks to support and anchor the development andimplementation of sound marine resources management, protection and conservationwhich would define sustainable land usage; ,rppo.t-ro.io-economic development; ensureenvironmental sustainability. and pr*ia. strategies to deal with conservation,urbanization, transportat i on, agricul tural expansion, and other threats.

iv' That, adopting the convention in the Kgnyan setting wourd ensure the deployment of soundresearch and development, reliable technology, pr:omote cooperation and collaboration toidentify critical ecologically and Biologically"Sifniii"*, Areas (EBSA) in the coastal area.

v' That, Ratifying the Amended Convention will enhance the achievement of goal numberFourteen ( 14) of the Sustainable Developme.ri coats which seeks to conserve andsustainably use the ocean, Seas and Marine Resources for Sustainable development.

vi' That' the Amended convention takes into account emerging issues and trends at bothglobal and regional levels, particularly those that rrave impll"uion. f*,h" management ofthe Coastal and Marine Environment.

a
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That, the Convention provides a mechanism for regional cooperation and collaboration by
the Contracting Parties to address interlinked problems facing the coastal and marine
environment.

That, Kenya is required to make annual subscriptions of USD 45,302. This amount is
currently in arrears of USD 226,510. Further Kenya has benefitted under the Nairobi
Convention Kenya Coastal Development Program (KCDP) in capacity building as well as
enforcement work to prevent Beach erosion, pollution and marine litter from Land Based
Pollution Sources and Activities.

That, Article 2(5) of the Constitution of Kenya, 2010 provides that the general rules of

international law shall form part of the laws of Kenya while Article 2(6) of the Constitution

provides that any treaty or convention ratified by Kenya shall form part of the laws of

Kenya.

The Convention is consistent with the Constitution and promotes constitutional values
and provisions under article 69 (l) (e) and (g) on obligations of the State in respect of the
Environment.

xl. Pursuant to section 8(4) of the Treaty Making and Ratification Act, No.45 of 20l2,the
National Assembly may approve the ratification of a treaty with or without reservations.
However, the Treaty does not provide for reservations but the amendments are not
prejudicial to the interests of Kenya.

xll. The procedure for approval of Treaties as outlined in section 8 of the Treaty Making and

Ratification Act,20l2 was adhered to.

MIN/NO.NA/DC-EF&M/2,O2,5/ TOS: ADOPTION OT- THE RE,POITT ON
CONSIDERATION OF THE KIGALI AMENDMENTS TO THE MONTREAL
PROTOCOL ON SUBSTANCES THAT DEPLETE THE OZONE LAYER.

The Committee considered and unanimously adopted the Report having been proposed and

seconded by the Hon. Feisal Bader Salim, MP and the Hon. Beatrice Kemei Chepngeno, MP
respectively.

MIN/NO.NA/DC.EF&M/2,O2,5/TO*I ADOPTION OF TIIE REPORT ON THE
ACCESSION OF THE BAMAKO CONVENTION ON THE BAN ON TTIE IMPORT
INTO AFRICA AND THE CONTROL OF THE TRANSBOUNDARY MOVEMENT
AND MANAGEMENT OF HAZARDOUS \VASTES WITHIN AFRICA.

The Committee considered and unanimously adopted the Report having been proposed and

seconded by the Hon. Feisal Bader Salim, MP and the llon. Onesmus Ngogoyo, MP respectively.
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MIN/NO.NA/DC.EF&M/SOS,/ TO5: ADOPTION OF THE REPORT ON THEAMENDED NAIROBI CONVENTION AND THE PNOTOCOL FOR THEPROTECTION OF MARINE AND COASTAL BNVTNONMENT OF THE WESTERNINDIAN OCEAN FROM LAND BASED SOURCES ENO ACTIVITIES.
The committee considered and unanimously adopted the Report having been proposed andseconded by the Hon. Beatrice Kemei chepngeno, up *a the Hon. onesmus Ngogoyo, Mprespectively.

MIN/NO.NA/ EF&M/ZO,,$/ TOEZ ADJOURNMENT AND DATE OF THE NEXTSITTING.

There being no
held on notice

business, the meeting was adjourned at noon. The next meeting is to be

Signed.... Date: .1- =>=
(HON. GIKARIA DAVID, M

(cHATRPERSON)
)

l
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REPUBLIC OF I(ENYA
THE NATIONAL ASSEMBLY

13Tfl PARLIAMDNT - SECOND SBSSION,2023

DIRBCTORATE OF DEPARTMENTAL COMMITTEES

MINUTES OF THE 9.I'II SITTING OF THE DEPARTMENTAL COMMITTEE ON THB
ENVIRONMENT, FORESTRY, AND MINING HELD ON THURSDAY 2ND MARCIJaOa3
AT MAIN CHAMBBRS, MAIN PARLIAMBNT BUILDINGS AT 9:OOAM

I'RESBNT.
l. The Hon. Gikaria David, MP.
2. The Hon. Charles I(amuren, MP
3. The Hon. Mwanyarrje Gertrude Mbeyu, MP
4. The Hon. Salim Feisal Bader, MP
5. The Hon. Kemei, Beatrice Chepngeno MP
6. The Hon. Onesmus Ngogoyo Nguro, MP.
7. The Hon. Joseph Wainaina Iraya, MP
8. The Hon. Yakub Adow Kuno, MP
9. The Hon. Titus Lotee, MP
10. The Hon. Masito Fatuma Hamisi, MP

-Chairperson
-Vice-Chairpcrson

APOLOGY.
l. The Hon. Mbalu, Jessica Nduku Kiko, CBS, MP
2. The Horr. TubiBidu Mohamed, MP
3. The Hon. Elijah Njore Njoroge, MP
4. The IJon. Emathe Joseph Namuar, MP

ABSBNT
The Hon. Hiribae Said Buya, MP

IN-ATTENDANCE; THE COMMITTEE SECRETARIAT
l. Mr. Fredrick Otieno - Assistant Clerk II
2. Mr. Hamdi H. Mohamed - Assistant Clerk III
3. Ms. Marcy Wanyoyi - SLC

4. Ms. Nancy Charnunga - Fiscal Analyst III
5. Ms. Edith Chepngeno - Media Relations Officer III
6. Ms. Maryan Gabow - Public Cornmunication Officer III
7. Mr. Boniface Mushila - Sergeant-At-Arms
8. Mr. Danto Nirvana - Audio Officer
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IN-ATTENDANCE-MINISTRIES OF BNVIRONMENT, CLIMATE CHANE AND
FORESTRY, FOREIGN AND DIASPOARA AFFAIRS AND OFFICE OF THE
ATTORNEY-GENERAL.

IN-ATTENDANCE-BUDGET AND APPROPRIATION COMMITTEE, BARINGO
COUNTY ASSEMBLY.

l. Eng. Festus Ng'eno
Change

2. Dr. A. Korir Sig'Oea
3. Ms. Magret Maina
4. Mr. James Thonjo
5. Mr. Mabwai Eliazer
6. Dr. Paufiga Ogolla
7. Mr. Mrindany Karui
8. Mr. Cyrus Mageria
9. Ms. Annie Syombua
10. Mr. Nicholas K.Maduku
I L Ms. Sarah Mueni
12. Ms. Purity Koech
13. Ms. Sokome Leshore
14. Amb. Sanruel Gitonga
15. Ms. Caroline Ofualah
16. Ms. Winnie Cheserem
17. Ms. Anastacia Kamande
18. Ms. Cindy Marasi
19. Mr. James Kamula
20. Mr. Nick M. Biketi
2l.Mr. Rodney Omari

l. Hon. Earnest Chibet Tarus
2. Hon. Ben Koech
3. Hon. Laurien Sam

4. Hon. Symon Kiplagat
5. Ilon. L.K Taulam
6. Hon. Maria Losile
7. Mr. Jeffred Chepsa
8. Mr. Wilson K. Kptui
9. Mr. Emmarrulel Kubae
10. Mr. Kiptorn Joltathan
ll. Mr. Amos Kiprop
12. Mr. Motonyo Dennis
13. Mr. Ronald Chemtich

PS, State Department for Environment and Climate

PS, State Department for Foreign Affairs
Communication Offi cer, MECC&F
Technical Offi cer, MECC&F
PA, PS MECC&F
Director, CC
Coordinator, MECC&F
Director, MECC&F
Legal Officer, MECC&F
Chief State Counsel, MFA&DA
Advocate Treaties, MFA&DA
Treaties Offi cer, MFA&DA
Foreign Service Officer, MFA&DA
Director, MFA&DA
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MINiNO.NA/DC-EF&MI2O23IO51: PRELIMINARIES & ADOPTION OF AGENDA

The Chairperson called the meeting to order at twenty minutes to ten O'clock followed by a

prayer said by Hon. Onesmus Ngogoyo, MP. The agenda of the meeting was adopted as

irerlunder having been proposed and seconded by the Hon. Titus Lotee, MP and the Hon. Yakub

Adow, MP respectively. Thereafter, everyone present introduced themselves.

AGENDA:

l. Prayers
2. Preliminaries/lntroductions
3. Communication from the Chair
4. Confirmation of Previous Minutes
5. Matters Arising
6. Pending Bills - None
7. Pending Bills -None
8. Pending Petitions
9. Questions - None
10. Statements - None

I l. Meeting with the Cabinet Secretaries Ministry of Environment, Climate Change and

Forestry and Ministry of Foreign and Diaspora Affairs and the Attorney General to

consider the following:
a) Kigali Amendments to the Montreal Protocol on Substances that Deplete the

Ozone Layer;
b) The Accession of the Bamako Convention on the Ban on the Import into Africa

and the Control of the Transboundary Movement and Management of Hazardous

Wastes within Africa; and
c) The Amended Nairobi Convention and the Protocol for the Protection of Marine

and Coastal Environment of the Western Indian Ocean from Land Based Sources

and Activities.
12. Any Other Business; and

13. Adjournment.

MIN/NO.NA/DC-EF&MI2O23IO52: COMMUNICATION FROM THE CHAIR

The Chairperson welcomed everyone to the meeting and underscored it was a privilege to the

visitors to be seated in the Main Chambers National Assembly.

Tlrereafter, the Chairperson apprised the meeting on the provisions of Standing Order 216(ta)

wlriclr states that Departrnental Committees shall; examine treaties, agreements and

conventions,. and highlighted that the Meeting was in concurrent with the provisions of the

National Assembly Standing Orders.

Finally, the Chairperson directed that those appearing before the Committee representing the

invited witnesses should come with official communications and authority to bear
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responsibilities of the deliberations of the Committee. He further emphasized that the invited
witnesses should appear before the committee in-person going forward.

MIN/NO.NA/DC-EF&M/2023/053: GoNFIRMATION oF MINUTES oF THB
PRBVIOUS SITTING

Confirmation of the minutes of the previous sitting was deferred to the next sitting.

MIN/NO.NA/DC-EF&M/20231054: CONSIDERATION oF THE FoLLowING
AGGREEMENTS:

A) KIGALI AMENDMENTS TO THE MONTREAL PROTOCOL ON SUBSTANCES
THAT DBPLETB THB OZONE LAYER;

b) THE ACCESSION OF THE BAMAKO CONVENTION ON THE BAN ON THE
IMPORT INTO AFRICA AND THE CONTROL OF THE TRANSBOUNDARY
MOVEMENT AND MANAGEMENT OF HAZARDOUS WASTBS WITHIN
AFRICA; AND

C) THB AMENDBD NAIROBI CONVENTION AND THB PROTOCOL FOR THE
PROTECTION OF MARINE AND COASTAL ENVIRONMENT OF THE
WESTBRN INDIAN OCEAN FROM LAND BASED SOURCES AND
ACTIVITIES.

The Principal Secretaries for State Departments for Environment and Climate Change and
Foreign Affairs and the Office of the Solicitor-General appeared before the Commitiee and made
a joint submission on the Agreements as follows:

THAT, on l2thMay,2022,the Cabinet approved a cabinet Memorandum on the ratification of
the following Conventions-

' The Bamako Convention on the lmport into Africa and the control of the
Transboundary Movement and Management of Hazardous Wastes within Africa;

o The Amended Nairobi Convention and the Protocol for the Protection of Marine and
Coastal Environment of the Western Indian Ocean from Land Based Sources and
Activities; and

o The Kigali Amendment to the Montreal Protocol on Substances that Deplete the
Ozone Layer.

a) Kigali Amendments to Thc Montreal Protocol on Substances that Deplete the Ozone
Layer;

I. The Kigali Amendment to the Montreal Protocol on Substances that Deplete the Ozone
Layer was agreed upon at the 28tl'Meeting of Parties on the 15th of OctoUei ZOt6 in Kigali,
Rwanda. While Kenya has ratified the Montreal Protocol, it is yet to ratify the Kigali
Amendment. There are currently one hundred and thirty (130) state parties that have
ratified tlre amended Protocol.

2. The Montreal Protocol on Substances that Deplete the Ozone Layer is a global agreement
that was finalized in I 987 with the objective of protecting the ozone layeias it protects the
earth from harrnful ultraviolet rays that come from the sun. The Montreal Protocol is signed
by 197 countries.
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3. The Kigali Amendment sets out the manner in which countries are to carry out the process

of phasing down on the production and usage of hydrofluorocarbons (HFCs). The

amendment also includes target baselines and ernission levels that state parties have to

achieve.
4. The implementation of the new targets set out in the amendment is to be conducted in three

phases taking into account the different socio-economic, scientific and technological

capabilities of the member states. Under the Montreal Protocol, Kenya is classified as a

developing country and is therefore entitled to start the process of phasing down HFCs by

2028
5. The Obligations imposed by the Kigali Amendment under Article 2J are for state parties

to-
(a) Reduce the consumption of Annex F Group IHFCs and ensure that the level of

consumption does not exceed the percentages that are respective to the range of
years specified;

(b) Involved in producing the controlled substances under Annex F do not exceed the

percentages outlined;
(c) Destroy Annex F Group II HFCs in accordance with the percentages, timelines and

processes set out;
(d) Gradually reduce the use of HFCs by 80-85% by late 2040s;
(e) Restrict the trading of controlled substances under Annex F with states that are not

parties to the protocol;
(f) Establish and implement a new system that oversees the importation, exportation

and licensing of new, used and reclaimed controlled substances;

(g) Monitor and report the production and consumption of HFCs and HFC-23
emissions within their states; and

(h) Ensure that baselines are calculated for both HFC and hydrofluorocarbon (HCFC)
production and consumption.

6. The timeline under which these obligations are to be implemerrted depends on whether a

country is classified as an 'Article 5 Party' (developing country) or a 'non-Article 5 party'
(developed countries). Under Article 5(8), Article 5 parties are entitled to delay their
compliance with the measures set out under Article 2J and modify them according to the

timelines provided.
7. In addition, awareness on the dangerous consequences of these hazardous materials to both

human life, health and the environment must be made.

8. Adoption of Bamako Convention is vital in combating the illegal activities. To ensure the

effectiveness the states parties to these instruments should develop and adopt national

policies that give effect to the contents of these instruments.

b) The Accession of the Bamako Convention on the Ban on the Import into Africa and

the Control of the Transboundary Movement and Management of Hazardous Wastes

Within Africa.
l. The Bamako Convention was first negotiated by twelve (12) nations of the Organization

of African Unity in Bamako, Mali on 30th January l99l and came into force on 22"d April
1998. Currently, thirty-five (35) African states have signed the Convention. Kenya signed

the Convention on the 17th December 2003 but is yet to accede to it.
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2. The objective of this Memorandum is to seek the National Assembly's approval for
Kenya's accession to the Bamako Convention on the Ban on the import into Africa and the
Control of the Trans Boundary The main object of the Convention is to prohibit the
import of any hazardous waste and to specifically ban transboundary movement of
hazardous wastes. State parties are imposed by the Convention to ban the importation
into, and the transit through, their territory of hazardous wastes and substances for human
health and environmental reasons.

3. The Obligations imposed by the Convention are for to-
(a) Prohibit the import of all hazardous and radioactive waste into Kenya;
(b) Ensure that hazardous materials are disposed of in the safest way possible;
(c) Minimize transboundary movements of hazardous wastes within Kenya;
(d) Prohibit all ocean and inland water dumping in Kenya;
(e) Ensure that disposal of wastes in Kenya is conducted in an environmentally sound

manner;
(f Carry out its responsibilities concerning the transport and disposal of hazardous wastes

in a manner that is consistent with the protection of human health and the environment;
and

(g) Introduce appropriate national legislation for imposing criminal penalties on all persons
who have planned, carried out, or assisted in such illegal imports.

4. The Corrvention does not provide for reservations. However, a party may withdraw from
the Convention by giving notice in writing any time after three years from the date when
the Convention has entered into force. The withdrawal shall be effective one year after
receipt of the notice by the Depository (Secretary General of the OAU).

5. Tlre impetus for the Bamako convention arose also from:
. The failure of the Basel Convention to prohibit trade of hazardous waste to less

developed countries (LDCs);
. The realization that many developed nations were exporting toxic wastes to Africa.

c) The Amended Nairobi Convention and the Protocol for the Protection of Marine and
Coastal Environment of the Western Indian Ocean from Land Based Sources and
Activities.

l. The Nairobi Convention and the Protocol for the Protection of Marine and Coastal
Environment of the Eastern Africa Region was adopted on 2 I't June 1985 to develop, plan,
coordinate and co-operate in the protection and sustainable use of the Coastal and Marine
Environment.

2. The Amended Nairobi Convention and the Protocol for the Protection of Marine and
Coastal Environnrent of the Eastern African Region was adopted on 3l't of March 2010 as
an amendment to the Nairobi Convention alongside the Protocol for the Protection of
Marine and Coastal Environment of the Western Indian Ocean from Land Based Sources
and Activities.

3. The Amended Convention and its Protocol are Regional Legislations covering the Eastern
and Southern African Region which currently has ten (10) state parties. Kenya is yet to
ratify the Amended Convention and its Protocol.

4. The objective of this Memorandum is to seek the National Assembly's approval for
Kenya's ratification of the amended Nairobi Convention for the Protection, Management,
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and Development of the Marine and Coastal Environment of the Western Indian Ocean

and the Protocol for tlre Protection of Marine Coastal Environment of the Western Indian
Ocean fi'om Land Based Sources and Activities.

5. It endeavors to protect from threat to the marine and coastal environmerrt, its ecological

equilibrium, resources and legitimate uses, posed by pollution and the insufficient
integration of an environmental dimension into the development process.

6. The Convention recognizes the impacts of clirnate change on marine and coastal

environment resulting in, among other things, sea-level rise, increase of sea water
temperature, ocean acidification, weather and climate variability that affect or are likely to
affect coastal communities. It also recognizes tlre special hydrographical and ecological

characteristics of the region, which require special care and responsible managernent.

7. It recognizes the need to adopt integrated policies and practices of sustaitrable coastalzone

management to improve the quality of life of our people.

8. Under the Nairobi Convention, Kenya is required to make annual subscriptions of USD.

45,302. The PS however noted that the amount is currently in arrears of USD. 226510.
9. Further, the representative of the office of Solitor-General informed the Members that the

Treaties before the Committee is in line with Constitution of Kenya and therefore the office
of Attorney-General pleads with Committee to facilitate the ratification of the treaties.

MIN/NO.NA/D C-EF& MJ 2023 I 0 55 : COMMITTE E OBSERVATI ON.

l. It was noted that the treaties can only be ratified with reservations hence the Comrnittee is
legally not able to propose any arnendments to the agreements.

2. It was noted that it has taken long to ratify the agreements despite the cabinet approval in
May 2022.

3. It was further noted that under the Nairobi Convention, Kenya is required to make annual

subscriptions of USD. 45,302 which is currently in arrears of USD.226,510 which the

Ministry of National Treasury needs to offset since payments for international subscriptions

are vested under the Ministry.

MIN/NO.NA/DC-EF&}1.1202310562 ADJOURNMENT.

There being no other business, the meeting was adjourned at twelve noon. The next meeting is to

be hetd on the 7th March 2023 at 9.00am at Mini Chambers, Hall, Parliament Buildings

Signed ....... Date: ....

(HON. GIKARIA DAVID, M.P.)
(CHAIRPERSON)
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MINISTRY OF ENVIRONMENT, CLIMATE CHANGE AND FORESTRY; MINISTRY OF

FOREIGN AND DIASPORA AFFAIRS; AND OFFICE OF THE A]TORNEY GENERAL &,

DEPARTMENT OF JUSTICE

JOINT BRIEF ON KIGALI AMENDMENT TO THE MONTREAL PROTOCOL ON

SUBSTANCES THAT DEPLETE THE OZONE LAYER

I.O. BACKGROUND

1.1. The Montreal Protocol is a well-established multilateral environmental

agreement that is successfully preventing massive damage to human health

and the environment from excessive ultraviolet radiation from the sun by

phasing out the production and consumption of substances that deplete the

ozone layer. lt has been amended five times. The Kigali Amendment is the

fifth in a series of amendments to the Montreal Protocol and is a binding

international agreement, which is intended to create rights and obligations

in international law

1.2. The Amendment was adopted at the 29th Meeting of the Parties to

Montreal Protocol on 15th October 2016 in Kigali, Rwanda. Adopted to

phase down hydro fluorocarbons (HFCs). While Kenya has ratified the

Montreal Protocol, it is yet to ratifu the Kigali Amendment. The

Amendment entered into force in January 2O1g:

1.3. The Kigali Amendment is and is an important legal instrument for the

Continent as it will aid in the protection of our agricultural sector which is

extremely vulnerable to climate change. Moreover, the object of this

instrument is also aligned with Kenya's existing legal framework that

establishes a national mechanism that regulates the emission of greenhouse

8ases.
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2.O. CURRENT STATUS OF KIGALI AMENDMENT

Kenya participated in the 34th Meeting of the Parties

Protocol on substances that deplete the Ozone Layer

Canada from 31* October to 4th November 2022.

2.1.

2.2. As of 4th November 2022 143 parties had ratified the Ki

Decision XXXIV/22 on the status of ratification of the

urged parties to consider ratifying the Amendment

participation and achieve the goals of the amendment am

2.3. During this meeting, under decision XXXIV/2O on M

Executive Committee of the Multilateral Fund, Kenya was

the members of the Executive Committee of the Multil

implementation of the Montreal Protocol.

3.O. OBLIGATIONS IMPOSED ON KENYA BY KIGALI AMEN

3.1. The obligations imposed by the Kigali Amendment invo

the consumption, production and importation of H

protect the ozone layer from further depletion. These

the Amendment which prescribes that State Parties will:

3.1.1. Reduce the consumption of Annex F Group I

that the level of consumption does not exceed

that are respective to the range of years that

subparagraphs (a) to (e).

3.1.2. State parties that are involved in produci

substances under Annex F do not exceed the

outlined in paragraphs, 2(J)(3)(a) to (e).

3.1.3. Destroy Annex F Croup ll HFC by the perce

processes set out under Article 2J and Article 5.

3.1.4. Gradually reduce the use of HFCs by 8O-85o/o

Reset the trading of controlled substances und

states that are not parties to the protocol among

3.1.5.
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The timeline under which these obligations are to be

implemented depends on whether a country is classified as an

'Article 5 Party' (developing country) or a 'non-Articre 5' party

(developed cou ntries).

4.O. PROBLEM STATEMENT

4.1. Article 4 of the Montreal Protocol restricts Parties from trading on

controlled substances with states not a party to the Protocol. When Article

4 enters into force for the Kigali Amendment, the Amendment will restrict

trade in HFCs between parties and states that are not parties to the Kigali

Amendment.

4.2. A non-party to the Kigali Amendment may operate with technologies that

are becoming obsolete and would fail to update its processes and facilities,

thus operating at an economic disadvantage. This would result in the toss of
export markets for non-party industries even before the protocol trade

controls apply to HFCs and would inhibit the use of the latest innovative

technology in related fields

4.3. The Kigali Amendment was adopted to phase down HFCs, which are

frequently used as substitutes for ozone-depleting substances (ODSs).

Although HFCs are not ODS, they are powerful greenhouse gases that have

significant global warming potentials (6WPs) as shown in the table below:
Global Warming Potentials (GWP, and Ozone Depletion Potentials (ODP5) of some common refrigerants

Type Gas GWP ODP

oDs cFc - 12 r0900 1.0

HCFC - 22 t8l0 0.055

HFC HFC - 404A 3922 0

HFC - 410A 2088 0

HFC - 134a 1430 0

HFC - 32 675 0

Natural Propane 3 0

Carbon dioxide I 0

3.1.6.

3

Source: OzonAction Kigali Fact sheet, UN Environment



Fromthetable,itisworthnotingthatCFCs,whichareozone-de
(oDSs) have higher cwPs than HFCs. The phase-out of ozone-depletin

carriedouttoprotecttheozonelayer'buttheyhavepositiveim

climatechange.BecauseHFCshavehighcWPs,theyhavetobephased

KigaliAmendmenttomitigateclimatechange'Hence,theneedfor

Amendment.

5.0. BENEFITS OF RATIFYING THE CONVENTION

5.l.FinancialsuPPoruArticlel0oftheMontrealProtocol

mechanismtoprovidefinancialandtechnicalcooperati

transfer of technologies, to support developing countries'

the Protocol.

5.2 The Amendment maintains the Multilateral Fund for the

the Montreal Protocol as the financial mechanism an

additional financial resources will be provided by dev

(Parties not operating under paragraph 1 of Article 5

Protocol)tooffsetcostsarisingoutofhydrofluorocarb

developing countries (Parties operating under paragra

under the Amendment.

Developingcountrieswillhavetheflexibilitytoprior5.3.

technologies and alternatives, and implement their strat

HFC obligations, based on their specific needs and nat

following a country-driven approach' Further' there wi

enabling activities for import and export licensin

demonstration projects and the development of natio

Phasing down HFCs'

6.0.JUSTIFICATIoNFoRRATIFYINGKIGALIAMENDMENT
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collective action against ozone-layer depletion and curbing global warming.

The Kigali Amendment is aligned with the objectives of Kenya's Climate

Change Act2016.

6.2. The Montreal Protocol has put the ozone tayer on the road to recovery by

phasing out ozone-depleting substances (ODSs) and in the process has also

mitigated climate change. Under the Amendment, parties witl phase down

the production and consumption of HFCs, creating the potential to avoid

up to O.5oc of warming by the end of the century;

6.3. Kigali Amendment encourages the use of other environment-friendly

alternatives to HFCs, and implementing it will give Kenya a competitive

advantage in the world market. Alternative technologies are often cost-

effective and lead to an improvement in the quality of the products,

including in energy efficiency;

6.4. Kenya will avoid trade restrictions that will be imposed onto States that are

not a party to the Protocol by lil January, 2033; and

6.5. Ratifying the Convention will demonstrate Kenya's commitment to the

lnternational Community's collective action against ozone-layer depletion

and global warming.

7.O. CONSTITUTIONAL AND LEGISTATIVE IMPLICATIONS

7.1. The Amendments do not pose any threats to our national interests as they

enhance the provisions of the Montreal Protocol which Kenya already

ratified.

7.2. The Convention is consistent with the Constitution and promotes

. constitutional values and objectives. lt does not allude to an amendment

of the Constitution and does not require Kenya to formulate any laws. The

Convention is complementary to the Climate Change Act and therefore

implementation will not be hindered by domestic law.

8.0. RESERVATIONS

8.1. The Montreal Convention does not provide for reservations and it,
therefore, follows that ratification of the Kigali amendments is without
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reservations. ln any event, the Treaty's object is to protect

andtherearenoimminentissuesthatmaywarrant
reservations.

9.0. THE ECONOMIC, ENVIRONMENTAL AND SOCIAL IMPACTS

g.1. Developing countries that are parties to the Kigali Amen

access to financial and technical support provided under th

g.2. Through the Kigali Amendment, the Montreal Protocol ta

for HFCs and plays a leading role in working towards an

sustainable world where no one is left behind, consisten

Agenda for Sustainable Development'

g.3. lt is recognized that reducing the use of HFCs is one

effective ways of reducing greenhouse 8as emissions. und

on climate change, the country has made an i

DeterminedContribution(NDC)specifyingthelevelof

(GH6)emissionreductionthatthecountrywillaimtoa

theuseandemissionsofHFCsthroughactioncan
contributiontotheseemissionreductiontarSets.

g.4.Byadoptingozoneandclimate.friendlytechnologies,

opportunities for job creation. Trained refrigeration and

(RAC) technicians would be installing' repairing and

equipment.
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PARLIAMENTARY MEMORANDUM ON KENYA'S RATIFICATION OF THE

KIGALI AMENDMENT TO THE MONTREAL PROTOCOL ON SUBSTANCES

THAT DEPLETE THE OZONE LAYER

1. INTRODUCTION

1.1 The purpose of this Parliamentary Memorandum is to appraise the

National Assembty and seek approval for Kenya's ratification of the

Kigali Amend.ment to the Montreal Protocol on Substances that Deplete

the Ozone Layer.

t.2 The ratification was approved by the Cabinet in its meeting held on the

12ft May,2022.

2. BACKGROUND

2.1 The Kigali Amendment to the Montreal Protocol on Substances that

Deplete the Ozone Layer was agreed upon at the 28ft Meeting of Parties

on the 15ft of October 2076 in Kigali, Rwanda. While Kenya has ratified

the Montreal Protocol,, it is yet to ratify the Kigali Amendment. There

are currently one hundred and thirty (130) state parties that have

ratified the amended Protocol.

2.2 The Montreal Protocol on Substances That Deplete the Ozone Layer is

a global agreement that was finalized in 1987 with the objective of

protecting the ozone layer as it protects the earth from harmful

ultraviolet rays that come from the sun. The treaty set out to protect

the global environment by phasing out the production and consumption
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of ozone-depleting substances (oDSs).t The protocol is supplementary

to the Vienna Convention for the Protection of the azone Layer and

controls the use of manufactured chemicals that destroy tL:re ozone layer

and essentially restricts the international trade of ODSs.2

2.3 The Montreal Protocol is signed by 197 countries and is the first treaty
to achieve universal ratification. It is also considered be one of most

successful environmental global action plans.3

2.4 The purpose of the Meeting of Parties was to engage members states of
the Montreal Protocol on a new action plan where they would phase

down production and consumption of hydrofluorocarbons (HFCs)

worldwide using the approaches that are in the Montreal Protocol which
under Article 5, distinguishes levels of implementation and progress

required from Article 5 and non-Article 5 countries. Under the Montreal

Protocol, Article 5 provides that developing countries are entitled to a
ten-year delay in compliance with its control measures and the same is

to be transplanted in the implementation of the Kigali Amendment.a

2.5 The Montreal Protocol addresses and limits the production and

consumption of various ozone depleting substances (ODSs) such as

chlorofluorocarbons (CFCs)s. Due to this, the common practice become

alternating them with HFCs which are greenhouse gases commonly

used in sectors such as refrigeration, air conditioning, aerosols and fire

suppression. However, new research has found that HFCs can have

t The Kigali Amendment to the Montreal Protocol: Another Global Commitment to stop
Climate Change, UN Environmental Programme, Available at <
https: / /lvlvw.uner:.org/nervs-and-stories/ story/ kigali-amendment-montreal-protocol>
2 Trade Beat, The Montreal Protocol on Substances that Deplete the Ozone Layef , Volume
8, Issue 3, 1, June 2016.
3 International Actions- The Montreal Protocol on Substances that Deplete the Ozone Layer,
United States Environmental Protection Agency, Available at< https: / /www.epa.gov/ozone-

treal
a Article 5, Montreal Protocol on Substances that Deplete the Ozone Layer,20OO.
s Article 2A, Montreal Protocol on Substances that Deptete the Ozone Lager,2O)O
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high globai warming potentials (GWPs) and can be more potent that

carbon dioxide.6

2.6 The Kigali Amendment is the most recent amendment of the Montreal

protocol and sets out to signilicantly limit the future production and

consumption of HFCs. Without the amendments made therein, the

emissions of HFCs are projected to peak around 2035 leading to surface

temperatures peaking as high as 0.3-0.5 degrees Celsius by 2100. It is

estimated that the provisions of the Amendment will reduce future

global warming that may occur due to the HFC emissions from a

baseline of 0.3-0.5 degrees Celsius to less than 0.1 degrees Celsius by

the end of the century.7

3. OBJECT AND SUBJECT MATTER

3.1 The Kigali Amendment contains the manner in which countries are

to carry out the process of phasing down on the production and

usage of HFCs. The amendment also includes target baselines and

emission levels that States in agreement with it are to achieve. There

is also an objective of replacing HFCs with more planet friendly

alternatives, provisions to restrict countries that have ratified the

protocol or its amendments from trading in controlled substances

with countries that are yet to ratify it. Lastly, there is an agreement

for non-Article 5 states to aid Articie 5 states with their transition to

alternative safe Products.

3.2 The new amendment classifies the HFCs that are included in the

phase down exercise in a new Annex F and the baselines, timelines

and percentages that they are to be phased out in is to be done in

accordance with Article 2(J) and Article 5(8) qua of the amended

6 Hydrofluorocarbons (HFCs), Climate and Clean Air Coalition, Available at
< http s : / / lvww. ccacoalition. ors/ en / slcps / hvdrofl uorocal'bons-hfcs >

z Hydrofluorocarbons (HFCs), Climate and Clean Air Coalition, Available at
< http s : / / ruww. ccacoalition. org / en / slcrrs / hvdrofl uorocarbons-hfcs >
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protocol.s Furthermore, Article 5(8) qua provides for the timeline
considerations that are to be granted onto developing countries.e In
addition, the amendment creates four different groups of countries

each with different baseline volumes and reduction schedules.to

3.3 The Amendment was to enter into force on lst of January 2019,

provided that it is ratified by at least 20 states that are parties of the

Montreal Protocol.ll As of October 2021, 130 states including the

European Union have ratified the Kigali Amendment.

3.4 The implementation of the new targets set out in the amendment will
be conducted in three phases which take into account the different

socio-economic, scientific and technological capabilities of the

member states. under the Montreal Protocol, Kenya is classified as

a developing country and is therefore entitled to start the process of
phasing down HFCs by 2028.

4. OBLIGATIONS IMPOSED BY THE KIGALI AMENDMENT.

4.t The obligations imposed by the Kigali Amendment involve phasing

down the consumption, production and importation of HFCs

worldwide to protect the ozone layer from further depletion. These

are found under Article 2J of the Amendment which prescribes that
State Parties are to:

Reduce the consumption of Annex F Group I HFCs and ensure

that the level of consumption does not exceed the percentages

s Article 1, Amendment to the Montreal Protocol on Substances that Deplete the Ozone
Layer.
g Article 5(8) qua, Amendment to the Montreal Protocol on Substances that Deplete the
Ozone Layer.
t0 UNEP, OzoneAction Fact Sheet, The Kigali Amendment to the Montreal Protocol: HFC
Phase-down.
rr Article IV, Amendment to the Montreal Protocol on Substances that Deplete the Ozone
Layer.

I
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that are respective to the range of years that are specified in

subparagraphs (a) to (e). 12

ii. State parties that are involved in producing the controlled

substances under Annex F do not exceed the percentages that

are outlined in paragraph, 2(J)(3)(a) to (e).ta

iii. Destroy Annex F Group II HFCs in accordance with the

percentages timelines and processes set out under Article 2J

and Article 5.la

iv. Gradually reduce the use of HFCs by 80-85oh by late 2040s. rs

v. Restrict the trading of controlled substances under Annex F

with states that are not parties to the protocol.16

vi. Establish and implement a new system that oversees the

importation, exportation and licensing of new, used and

reclaimed controlled substances under Article 48 2bis.17

vii. Monitor and report the production and consumption of HFCs

and HFC-23 emissions within their states under new Articles

7(2) (3lrand 3(ter).18

viii. Ensure that baselines are be calculated for both HFC and

hydrofluorocarbon (HCFC) production and consumption.

4.2 The timeline under which these obligations are to be implemented

depends on whether a country is classified as an Article 5 Party'

(devetoping country) or a 'non-Article 5'party (developed countries).

12 Article 2J(tl, Amendment to the Montreal Protocol on Substances that Deplete the Ozone

Layer.
13 Article 2J(3), Amendment to the Montreal Protocol on Substances that Deplete the Ozone

Layer.
ra Article 2Jl7l, Amendment to the Montreal Protocol on Substances that Deplete the Ozone

Layer.
rs What is the Kigali Amendment?', European Fluorocarbons Technical Committee (EF"IC),

Available at < https: / /www.fluorocarbons.ors/environment/climate-chanqe/kisali-
amendment/>
16 Article 4, Montreal Protocol on Substances that Deplete the Ozone Lager,2000.
r7 Article 48 2bis, Amendment to the Montreal Protocol on Substances that Deplete the
Ozone Layer.
r8Article 7, Amendment to the Montreal Protocol on Substances that Deplete the Ozone
Layer.

6
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4.3 Under Article 5(B) qua, Article 5 parties are entitled to delay their
compliance with the measures set out under Article 2J and, modify
them according to the timelines provided therein.le

5. PROBLEM STATEMENT

5.1 The ozone-layer is a naturally occurring layer of gas in the earth,s

upper atmosphere and acts as a shield that protects us from harmful
ultraviolet radiation. Initially, CFCs were found to be the root cause

of damage to the ozone layer, and this prompted governments to
create an agreement that would reduce their production and

consumption. This led to the creation of the Montreal Protocol which
aimed at reducing the prevalenc e of ozone depleting substances
(oDSs) in the atmosphere in order to protect the ozor.e layer.

5.2 However, new research has found that the alternative to the previous

mentioned oDSs, HFCs also contribute to the depletion of the ozone

layer as they have the potential to be more potent than carbon
dioxide in contributing to climate change and global warming.2o

HFCs currently represent approximately 1 percent if total
greenhouse gases, however, their impact on global warming is
estimated to be thousands of times greater than the of carbon
dioxide per unit of mass. For example, HFC- l}4awhich is one of the
most abundant HFC is capable of being 3,Tgo times more damaging
to the climate than carbon dioxide over a 2o-year period. The rate of
emission is growing at a rate of ten to fifteen percent per year, which
may double every five to ten years.21

5.3 The discovery highlights a grave threat to African countries which
are extremely vulnerable to climate change as the yield in the

rs Article S(B)qua, Montreal Protocol on Substances that Deptete the Ozone Lager,2000
z0 Velders J. M, 'The large contribution of projected HFC emissions to futurJclimate
forcing', July 7, 2OO9, Available at <
https: / /www.pnas.org/doi/ 10. 1073 /pnas.0902817106>
2I Hydrofluorocarbons (HFCs), climate and clean Air coalition, Available at
<https: / /www.ccacoalition.orq/en/ slcps /hvdrofluorocarbons-hfcs >
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agriculture sector would decline leading to 'a risk of

undernourishment and massive economic losses.22 Due to this, the

Kigali agreement was created to target the decreased used of HFCs

and replace them with more planet friendly alternatives. The Kigali

Amendment is a viable solution to this problem as it establishes a

timeline through which parties to the Protocol will be expected to

implement obligations under the Amendment.

6. JUSTIFICATION

Ratification of the Kigali Amendment will:

i. Enable Kenya to access financial support as Article 10 of the

Montreal Protocol establishes a Multilateral Fund to support Article

5 parties. Extra financial support will be available for Article 5

parties that accelerate the phasing down of HFCs;

ii. Help reduce the rate of ozone layer depletion therefore leading the

overall reduction of global warming;

iii. Encourage Kenya to strengthen and develop strategies for phasing

down HFCs;

iv. Kenya will be able to avoid the trade restrictions that are will be

imposed onto states that are not party to the Protocol by lst of

January 2033;

v. As the amendment encourages the use of other environmentally

friendly alternatives to HFCs, implementing it will give Kenya a

competitive advantage in the world market;

vi. Demonstrate Kenya's commitment to the international community's

collective action against ozone-Iayer depletion and global warming;

vii. Kenya is already a member state of the Montreal Protocol on

Substances that Deplete the Ozone Layer and,

22 "flne Kigali Amendment to the Montreal Protocol: Another Global Commitment to stop
climate change', UN environment prograrnme, Available at < https: llwww. -ors/news-
and-stories / storv / kiqali-amendment-montreal-protocol-another-qlobal-commitment-stop-
cl,imate>
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The Kigali Amendment is aligned with the objectives of Kenya's

Climate Change Act,2O 76.

7. EXPECTED OUTCOMES

Following the timelines and baselines provided under Article 2J and

Article 5(8) qua the expected outcome is that Parties to the Protocol

and Amendment shall gradually reduce the HFC use and

consumption by 80-85 percent by the late 2o40s.zs

7.2 Under Article 5(8) qua, the phase down in the consumption and

production of HFCs for Article 5 countries is as follows respectively:

viii

a

7.1

i.

ii.

iii.

iv.

v.

2024 to 2028: 100 per cent

2029 to 2034:90 per cent

2035 to 2039: 70 per cent

2O4O to 2044:50 per cent

2045 and thereafter: 20 percent

7.3 Additionally, Kenya is an Article 5 country under the Montreal

Protocol and is therefore entitled to assistance from non-Article 5
countries to aid the fulfillment of the obligations as per the

amendment.

7.4 Kenya will be able to transplant the objectives of the Kigaii

Amendment to its existing legal framework that establishes a
national mechanism that regulates the emissions of greenhouse

gases including HFCs enshrined under the Climate Change Act

2016.24 The amendment will assist Kenya achieve its environmental

23 UNEP, OzoneAction Fact Sheet, The Kigali Amendment to the Montreal Protocol: HFC
Phase-down.
za Climate Change Act, 2016.
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and climate change objectives as highlighted in the National Climate

Change Action Plan that is created under Article 13 of the Climate

Change Act,2016.

8. COMMON CONSTITUTIONAL AND LEGISLATTVE IMPLICATIONS

8.1 The Kigali Amendment is consistent with Article 69(1)(g) of Constitution

of Kenya, 2OIO which provides that the State has obligations to

eliminate processes and activities that are likely to endanger the

environment.2S In addition, the Kigali Amendment promotes Kenya's

constitutional values and objectives which are enshrined in its

preamble particularly, the provision on the respect and sustenance of

the environment for future generations. It does not allude to an

amendment of the Constitution.

8.2 Ratification of the Kigali Amendment will provide a timeline and

framework under which Kenya can implement the obligations set out

under it with aid from developed/ non-article 5 parties.

8.3 Kenya enacted the Climate Change Act 2016, which is an Act of

Parliament with the purpose of providing a regulatory framework that

enhances the responses, mechanisms and measures in response to

climate change to achieve 1ow carbon climate development. Part of their

mandate involves the establishment of Climate Change Council whose

main duty under Section 5 is to provide a national mechanism that sets

targets for the regulation of greenhouse gas emissions including HFCs

under Section 2.zo This is aligned with the chief objectives of the Kigali

Amendment therefore increasing the capacity of its implementation.

8.4 Due to this the Climate Change Act is sufficient for the implementation

of the Kigali Amendment as it establishes:

zs Article 69(1)(g), Constitution of Kenya,2OlO
26 Section 5, Climate Change Act, 2016.

!
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The National Climate Change Council which is the principal climate

change coordination mechanism.2T

climate change Directorate which is established as the lead agency

on national climate change plans and actions.2s

National Climate Change Action plan which identifies all actions

required to enable climate change response and reviews levels and

trends of greenhouse gas emissions.2e

The National Environmental Management Authority which shall on

behalf of the council regulate, enforce and monitor compliance levels

of greenhouse gas emissions as set out by the National Climate

Change Council.30

The powers and duties of the Cabinet Secretary which involves the

responsibility of creating a biannual report to Parliament on the

status of implementation of international obligations to respond to

'climate change and the attainment of low carbon climate resilient

dcvelopment.3l

111

lv

v

The above mechanisms and authorities can be exercised regarding the

Implementation of the Kigali Amendment.

9. FINANCIAL IMPLICATIONS

9.1 Financial requirements for the implementation for the Convention

which include administrative costs will be provided for under normal

budgetary estimates of the relevant institution.

9.2 The implementation of the Kigali Amendment is based on a phase-down

schedule supported through the Multilateral Fund for the

implementation of the Montreal Protocol.

27 Section 5, Climate Change Act, 2016.
28 Section 9, Climate Change Act,2016.
2e Section 13, Climate Change Act, 2016.
30 Section 17, Climate Change Act, 2016.
3r Section 8, Climate Change Act, 2016.
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9.3 The financial benefits would include, and not limited to; capacity

building and training in handling HFC alternatives, licensing and quota

systems, monitoring, reporting, and project preparation activities.

9.4 The Government may need to allocate additional funds to the relevant

MDAs to ensure Kenya has inspectors and regulators that are equipped

to ensure that the respective timelines and baselines under the

Amendment are adhered to as well as monitor the consumption and

production of HFCs.

10.

r0.1

MINISTERIAL RESPONSIBILITY

Responsibility for the implementation of the Kigali Amendment to the

Montreal Protocol will fall under the Ministry of Environment and

Forestry.

lO.2 The Office of the Attorney'General and Department of Justice and the

Ministry of Foreign Affairs will coordinate the reporting process on State

obligations pursuant to the Treaty Making and Ratification Act No 45

of 2OI2.

11. VIEWS OF THE PUBLIC

Public participation has not been conducted on the Agreement.

L2. RESERVATIONS

The Kigali Amendment does not expressly provide for resenrations.

13. RECOMMENDATION TO THE NATIONAL ASSEMBLY

In consideration of the aforementioned facts, the National Assembly is invited

to:

L2
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,l

1. Note the contents of the Amendment;

2. Consider and approve Kenya's ratiJication of the Kigali Amendment to

the Montreal Protocol on substances the Deplete the ozone Layer.

3. Direct the Cabinet Secretary of Foreign Affairs to prepare and deposit

the instruments of ratification to the relevant depository.

SIGNED. DATED.....2 JVLY,20/22

AMB. RAYCHELLE OMAMO, SC, EGH
CABINET SECRETARY
MINISTRY OF FORTIGN ATFNRS

13
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Decision XXVIIUI: Further Amendment of the Montreal Protocol

To adopt, in accordance with the procedure laid down in paragraph 4 of Article 9 of the Vienna
Convcntion for the Protection of the Ozone Layer, the Amendmcnt to the Montreal Protocol set out in
annex I to the report of ttre Twcnty-Eighth Meeting of the Parties;
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Amendment to the Montreal Protocol on Substances that Deplete the

Ozone Layer

Article I: Amendment

Article l, paragraPh 4

In paragraph 4 of Article I of the Protocol, for the words:

"Annex C or Annex E"

there shall be substituted:

' "Annex C, Annex E or Annex F"

Article 2, paragraph 5

In paragraph 5 of Article 2 of the Protocol, for the words:

"and Article 2H"

there shall be substituted:

"Articles 2Hand2J"

Article 2, paragraphs 8 (a), 9 (a) and I I
In paragraphs 8 (a) and I I of Article 2 of the Protocol, for the words:

"Articles 2Ato2l"

there shall be substituted:

"Articles 2Ato 2J"

The following words sha[ be added at the end of subparagraph (a) of paragraph 8 of Article 2
of the Protocol:

"Any such agreement may be extended to include obligations respecting consumption or

production under Article 2J provided that the total combined calculated level of consumption

or production of the Parties concemed does not exceed the levels required by Article 2J."

ln subparagraph (a) (i) ofparagraph 9 ofArticle 2 ofthe Protocol, after the second use oftire
words:

"should be;"

there shall be deleted:

.,and"

Subparagraph (a) (ii) ofparagraph g ofArticle 2 ofthe Protocol shall be renumbered as

subparagraph (a) (iii).

The following shall be added as subparagraph (a) (ii) after subparagraph (a) (i) ofparagraph 9

of Article 2 of the Protocol:

"Adjustments to the globat warming potentials specified in Croup I of Annex A, Arurex C

and Annex F should be made and, if so, what the adjustments should be; and"

Article 2J

The following Article shall be inserted after Article 2I of the Protocol:

"Article 2J: Hydrofluorocarbons

I . Each Party shall ensure that for the twelve-month period commencing on I January 201 9,

and in each twelve-month period thereafter, its calculated level of consumption of the

controlled substances in Annex F, expressed in COz equivalents, does not exceed the

percentage, set out for the respective range ofyears specified in subparagraphs (a) to (e)

below, of the annual average of its calculated levels of consumption of Annex F controlled
substances for the years 20 I l, 2012 and 20 13, plus fifteen per cent of its calculated level of



consumption of Annex C, Group I, controlled substances as set out in paragraph I of
Article 2F, expressed in COz equivalents:

(a) 20 I 9 to 2023: 90 per cent

(b) 2024 to 2028:60 per cent

(c) 2029 to 2033:30 per cent

(d)2034 to 2035:20 percent

(e) 2036 and thereafter: l5 per cent

2. Notwithstanding paragraph I of this Article, the Parties may decide that a Parry shall
ensure that, for the twelve-month period commencing on I January 2020, and in each
twelve-month period thereafter, its calculated level of consumption of the controlled
substances in Annex F, expressed in COz equivalents, does not exceed the percentage, set
out for the respective range ofyears specified in subparagraphs (a) to (e) below, ofthe
annual average of its calculated levels of consumprion of Annex F controlled substances
for the years 2011,2012 and 2013, plus twenty-five per cent of its calculated level of
consumption of Annex C, Group I, controlled substances as set out in paragraph I of
Article 2F, expressed in COz equivalents:

(a) 2020 to 2024:95 per cent

(b) 2025 to2028:65 percent

(c) 2029 to 2033: 30 per cent

(d) 2034 to 203 5: 20 per cent

(e) 2036 and thereafter: l5 per cent

3. Each Party producing the controlled substances in Annex F shall ensure that for the
twelve-month period commencing on I January 20 19, and in each twelve-month period
thereafter, its calculated level of production of the controlled substances in Annex F,
expressed in COz eguivalents, does not exceed the percentage, set out for the respective
range ofyears specified in subparagraphs (a) to (e) below, ofthe annual average ofits
calculated Ievels ofproduction ofAnnex F controlled substances for the years 201 1,2012
and 2013, plus fifteen per cent of its calculated level of production of Annex C, GroupI,
controlled substances as set out in paragraph 2 of Article 2F, expressed in COz equivalents

(a) 2019 to2023:90 percent

(b)2024 to 2028: 60 percent

(c) 2029 to 2033: 30 per cent

(d) 2034 to 2035: 20 per cent

(e) 2036 and thereafter: l5 per cent

4. Notwithstanding paragraph 3 of this Article, the Parties may decide that a Party producing
the controlled substances in Annex F sball ensure that for the twelve-month period
commencing on I January 2020, and in each twelve-month period thereafter, its calculated
level of production of the controlled substances in Annex F, expressed in COz equivalents,
does not exceed the percentage, set out for the respective range ofyears specified in
subparagraphs (a) to (e) below, ofthe annual average ofits calculated levels ofproduction
of Annex F controlled substances for the years 2011,2012 and 2013, plus twenty-five per
cent of its calculated level of production of Annex C, Group I, controlled substances as set
out in paragraph 2 of Arti c|e 2F , expressed in COz equivalents:

(a) 2020 to 2024i 95 per cent

(b) 2025 to 2028: 65 per cent

(c) 2029 to 2033: 30 per cent

(d) 2034 to 2035: 20 per cent

(e) 2036 and thereafter: I 5 per cent



5. Paragraphs I to 4 of this Arlicle will apply save to the extent that the Parties decide to

permit the level of production or consumption that is necessary to satisfy uses agreedby

the Parties to be exemPted uses.

6. Each Party manufacturing Annex C, Group I, or Annex F substances shall ensure that for

the twelve-month period commencing on 1 January 2020, and in each twelve-month period

thereafter, its emissions of Annex F, Group II, substances generated in each production

facility that manufactures Annex C, Group I, or Annex F substances are destroyed to the

extent practicable using technology approved by the Parties in the sarne twelve-month

period.

7. Each Party shall ensure that arry destruction of Annex F, Group II, substances generatedby

facilities that produce Annex C, Group I, or Annex F substances shall occur only by

technologies approved by the Parties.

Article 3

The preamble to Article 3 of the Protocol should be replaced with the following:

',1. For the purposes of Articles 2,2AtoZJ and 5, each Party shall, for each group of
substances in Annex A, Annex B, Aunex C, Annex E or Annex F, determine its calculated

levels of:"

For the final semi-colon of subparagraph (a) (i) of Article 3 of the Protocol there shall be

substituted:

", except as otherwise specified in paragraph 2;"

The following text shall be added to the end of Article 3 of the Protocol:

"; and

(d) Emissions of Annex F, Group II, substances generated in each facilify that generates Annex

d, Grorp I, or Annex F substances by including, among other things, amounts emitted from

equipment leaks, process vents and destruction devices, but excluding amounts captured for

use, destruction or storage.

2. When calculating levels, expressed in COz equivalents, of production, consumption,

imports, exports and emissions of Annex F and Annex C, Group I, substances for the Purposes

of Article 21, paragraph 5 of Article 2 and paragraph I (d) of Article 3, each Parly shall use the

global warming potentials of those substances specified in Group I of Annex A, Arutex C and

Annex F."

Article 4, paragraph I sePl

The following paragraph shall be inserted after paragraph I sex of Article 4 of the Protocol:

,,1 sept. Upon entry into force of this paragraph, each Party shall ban the import of the

. controlled substances in Annex F from any State not Party to this Protocol."

Article 4, paragraph 2 sePt

The following paragraph shall be inserted after paragraph 2 sex of Article 4 of the Protocol:

,,2 sept. Upon entry into force of this paragraph, each Party shall ban the export of the

controlled substances in Annex F to any State not Party to this Protocol."

Article 4, paragraphs 5, 6 and 7

In paragraphs 5, 6 and 7 of Article 4 of the Protocol, for the words:

"Annexes A, B, C and E"

there shall be substituted:

"Annexes A, B, C, E and F"

Article 4, paragraphs 8

In paragraph 8 of Anicle 4 of the Protocol, for the words:

"Articles 2Ato 21"

there shall be substituted:

"Articles 2Ato 2J"

t



a

Article 48

The following paragraph shall be inserted after paragraph 2 of Article 48 of the Protocol:

"2 bis. Each Party shall, by I January 2019 or within three months of the date of entry into
force of this paragraph for it, whichever is later, establish and implement a system for licensing
the import and export of new, used, recycled and reclaimed conholled substances in Annex F.
Any Party operating under paragraph I of Article 5 that decides it is not in a position to
establish and implement such a system by I January 2019 may delay taking those actions until
I January 2021."

Arttcle 5

ln paragraph 4 of Article 5 of the Protocol, for the word:
*21"

there shall be substituted:
..2JD

In paragraphs 5 and 6 of Article 5 of the Protocol, for the words:

"Article 2I"

there shall be substituted:

. "Articles 2l and 2J"

In paragraph 5 of Article 5 of the Protocol, before the words:

"any control measures"

there shall be inserted:

"with"

The following paragraph shall be inserted after paragraph 8 ter of Article 5 of the Protocol:

"8 qua

(a) Each Parly operating under paragraph I of this Article, subject to any adjustments made to
the control measures in Article 2J in accordance with paragraph 9 of Article 2, shall be entitled
to delay its compliance with the control measures set out in subparagraphs (a) to (e) of
paragraph I of Article 2J and subparagraphs (a) to (e) of paragraph 3 of Article 2J and modify
those measures as follows:

(i) 2024 to 2028: 100 per cent

(ii) 2029 to 2034: 90 per cent

(iir) 2035 to 2039:T}percent

(iv) 2040 to 2044:50 percent

(v) 2045 and thereafter: 20 per cent

(b) Notwithstanding subparagraph (a) above, the Parties may decide that a Parry operating
under paragraph I of this Article, subject to any adjustments made to the control measures in
Article 2J in accordance with paragraph 9 of Article 2, shall be entitled to delay itscompliance
with the control measures set out in subparagraphs (a) to (e) of paragraph I of Article 2J and
subparagraphs (a) to (e) of paragraph 3 of Article 2J and modi$ those measures as follows:

(i) 2028 to203l: 100 per cent

(iD 2032 to 2036: 90 per cent

(iii) 2037 to 2041: 80 per cent

(iv) 2042 to 2046: T0percent

(u) 2047 and thereafter: 15 per cent

(c) Each Party operating under paragraph l of this Article, for the purposes of calculating its
consumption baseline under Article 2J, shall be entitled to use the average of its calculated
levels of consumption of Annex F controlled substances for the years2020,202l and2022,



plus sixty-five per cent of its baseline consumption of Annex C, Group I, controlled substances

as set out in paragraph 8 ler of this Article.

(d) Notwithstanding subparagraph (c) above, the Parties may decide that a Party operating

under paragraph I of this Article, for the purposes of calculating its consumption baseline

under Article 2J, shall be entitled to use the average of its calculated levels of consumption of
Annex F coltrolled substances for the years2024,2025 and 2026, plus sixty-five per cent of
its baseline consurnption of Annex C, Group I, controlled substances as set out in paragraph 8

ter of this Article.

(e) Each Party operating under paragraph I of this Article and producing the conholled

substances in Annex F, for the purposes of calculating its production baseline under Article 2J,

shall be entitled to use the average of its calculated levels of production of Annex F controlled

substances for the yearc 2020,202 I and 2022, plus sixty-five per cent of its baseline

production of Annex C, Group I, controlled substances as set out in paragraph 8 ler of this

Article.

(f) Notwithstanding subparagraph (e) above, the Parties may decide that a Party operating

under paragraph I ofthis Article and producing the conholled substances in Annex F, for the

pu.poJes of cilculating its production baseline under Article 2J, shall be entitled to use the

au"rage ofits calculated levels ofproduction ofAnnex F controlled substances for the years

2024,2025 and2026, plus sixty-five per cent of its baseline production of Annex C, Group I,

controlled substances as set out in paragraph 8 ler ofthis Article.

(g) Subparagraphs (a) to (f) ofthis paragraph will apply to calculated levels ofproduction and

consumption save to the extent that a high-ambient-temperature exemption applies based on

criteria decided by the Parties."

Article 6

In Article 6 of the Protocol, for the words:

"Articles 2Ato2l"

there shall be substituted:

"Articles 2Ato 21"

Article 7, paragraphs 2, 3 and 3 ter

The following line shall be inserted after the line that reads "- in Annex E, for the year 199 1,"

in paragraph 2 of Article 7 of the Protocol:

..- in Annex F, for the years 20I I to 2013, except that Parties operating under paragraph I of
Article 5 shall provide such data for the years 2020 to 2022, but those Parties operating under

paragraph I of Article 5 to which subparagraphs (d) and (f) of paragraph 8 qua of Article 5

applies shall provide such data for the years2024 to 2026i"

. In paragraphs 2 and3 of Article 7 of the Protocol, for the words:

"C and E"

there shall be substih-rted:

"C, E and F"

The following paragraph shall be added to Article 7 of the Protocol after paragraph 3 6rs:

"3 ter.EachParty shall provide to the Secretariat statistical data on its annual emissions of
Annex F, Group Il, controlled substances per facility in accordance with paragraph I (d) of
Article 3 of the Protocol."

Article 7, paragraph 4

In paragraph 4 of Article 7, after the words:

"statistical data on" and "provides data on"

there shall be added:

"production,"

,
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Article 10, paragraph ,

In paragraph I of Article l0 of the Protocol, for the words;

"and Article 2I"

There shall be substituted:

", Article 2I and Article 2J"

The following shall be inserted at the end of paragraph I of Article l0 of the Protocol:

"Where a Party operating under paragraph I of Article 5 chooses to avail itself of funding from
any other financial mechanism that could result in meeting any part of its agreed incremental
costs, that part shall not be met by the financial mechanisrn under Article l0 of this Protocol."

Article l7
In Article l7 of the Protocol, for the words:

"Articles 2Ato 2I"

there shall be substituted:

"Articles 2Ato 2J"

Annex A

The following table shall replace the table for Group I in Annex A to the Protocol

Annex C and Annex F

The following table shall replace tlre table for Group I in Annex C to the Protocol:

Group Substance
Ozone-Depleting

Potential*
10O-Year Global

Warmins Potential
Group I
CFCIr (cFc-l l) 1.0 4,750
CFzCIz CFC-I2 1.0 10,900
CzFrClr (cFC-l l3) 0.8 6,130
CzFrClz CFC-I I4 1.0 10,000
CzFsCl (cFC-115) 0.6 7,370

Group Substance

Numbcr
of

isomcrs

Ozonc-
Depleting
Potential*

100-Ycar
GIobal

Warming
Potential***

Group I
CHFCIz 2l)** I 0_04 151

CFIFzCI (HCFC-22) ** I 0.055 l8l0
CH2FCI (HCFC-31) I 0.02

CzHFClr L2 ) 0.01-{.04
CzHFzClr (HCFC-122) 3 0.02-0.08
CzHFrClz (HCFC-123 3 0.02-0.06 77

CHCIzCFT (HCFC-123)** 0.02

CzHFaCl (HCFC-124 2 0.02-0.04 609
CHFCICFT (HCFC-124 r** 0.022
CzHzFCl: (HCFC-r3l 3 0.007*0.05
CzHzFzCLt (HCFC-132) 4 0.008-0.0s
CzHzF:Cl (HCFC-133) 3 0.02-0.06
CzHrFClz (HCFC-l4r) 3 0.00s-0.07
CHTCFCIz (HCFC-l4lb)** 0.1 I 725
CzHrFzCl (HCFC-142' 3 0.008-0.07
CH:CFzCl (HCFC-142b)** 0.065 2310
CzHrFCl (HCFC-151) 2 0.003-0.005



CrHFClo (HCFC-221) 5 0.015-0.07

CrHFzCls (HCFC-222) 9 0.01-0.09

CrHFrCla (HCFC-223) t2 0.01-0.08

CrHFrCh (HCFC-224) t2 0.01-0.09

CrHFsClz (HCFC-225) 9 0.02-0.0'7

CFTCFzCHCIz (HCFC-225ca)** 0.025 t22
CFzCICFzCHCIF (HCFC-225cb)** 0.033 595

CrHFoCl (HCFC-226) 5 0.02-0.l0
CrHzFCls (HCFC-231 9 0.05-0.09

CrHzFzClq (HCFC-232) 15 0.008-0.10

CrHzFrCh (HCFC-233) l8 0.00'1-0.23

CrHzFrClz (HCFC-234) l6 0.01-0.28

C:HzFsCl (HCFC-23s) 9 0.03-0.52

CrHrFClr (HCFC-241) 12 0.004-0.09

CrHrFzClr (HCFC-242) l8 0.005-0.13

CrHrFrClz l8 0.007-0.12

CrHrFrCl (HCFC-244) l2 0.009-0.14

CrHrFClr (HCFC-25l) t2 0.001-0.01

C:HaFzClz (HCFC-2s2) l6 0.00s-0.04

CrHrFrCl (HCFC-2s3) t2 0.003-0.03

CrHsFCl.z (HCFC-261 9 0.002-0.02

CTHsFzCI (HCFC-262) 9 0.002-0.02

CrHoFCl (HCFC-271) 5 0.001-0.03

't*

Where a range of ODPs is indicated, the highest value in that range shall be used for the

purposes of the Protocol. The ODPs listed as a single value have been determined from

calculations based on laboratory measurements. Those listed as a range are based on estimates

and are less certain. The range pertains to an isomeric group. The upper value is the estimate of
the ODP of the isomer with the highest ODP, and the lower value is the estimate of the ODP of
the isomer with the lowest ODP.

Identifies the most cornmercially viable substances with ODP values listed against them to be

used for the purposes ofthe Protocol.

For substances for which no GWP is indicated, the default value 0 applies until a GWP value is

included by means of the procedure foreseen in paragraph 9 (a) (ii) of Article 2.

***

The following annex shall be added to the Protocol after Annex E

"Annex F: Controlled subslances

t

'|

Group Substance
100-Year Global

Warming Potcntial
Group I
CHFzCHFz HFC-I34 l,100

CHzFCFT HFC-134a 1,430

CHzFCHFz HFC.I43 353

CHFzCHzCFT HFC-245fa r,030

CFTCHzCFzCHT IIFC-365mfc 794

CFTCHFCFT HfC-227ea 3,220

CHzFCFzCFT HFC-236cb 1,340

CHFzCHFCFT HFC-236ea 1,3?0

CFTCHzCFT FIFC-236fa 9,810

CHzFCFzCHFz IIFC-245ca 693

CFICHFCHFCFZCF: HFC-43-10mee 7,640

CHzFz HFC.32 67s

CHFzCF: HFC-I25 3,500

CHTCFT HFC-143a 4,474

CH:F HFC-41 92



CHzFCHzF HFC-I52 53

CH:CHFZ HFC-152a 124

Group II
CHFr HFC-23 14,800

Article II: Relationship to the 1999 Amendment

No State or regional economic integration organization rnay deposit an instrument of ratification, acceptance or
approval of or accession to this Amendment unless it has previously, or simultaneously, deposited such an instrument
to the Amendment adopted at the Eleventh Meeting of the Parties in Beijing,3 December 1999.

Article III: Relationship to the United Nations Framervork Convention on Climate Change and its Kyoto
Protocol

This Amendment is not intended to have the effect of excepting hydrofluorocarbons from the scope of the
commitments contained in Articles 4 and 12 of the United Nations Framework Couvention on Climate Change or in
Articles 2,5,7 and l0 of its Kyoto Protocol.

Article IV: Entry into force

I . Except as noted in paragraph 2, below, this Amendment shall enter into force on I January 201 9, provided that
at least twenty instruments of ratification, acceptance or approval of the Amendment have been deposited by States or
regional economic integration organizations that are Parties to tl're Montreal Protocol on Substances that Deplete the
Ozone Layer. In the event that tlris condition has not been fulfilled by that date, the Amendment shall enter into force
on the ninetieth day following the date on which it has been fulfilled.

2. The changes to Article 4 of tlre Protocol, Control of trade with non-Parties, set out in Article I of this
Amendment shall enter into force on 1 January 2033, provided that at least seventy instruments of ratification,
acceptance or approval of the Amendment have been deposited by States or regional economic integration
organizations that are Parties to the Montreal Protocol on Substances that Deplete the Ozone Layer. In the event that
this condition has not been fulfilled by that date, the Amendment shall enter into force on the ninetieth day following
the date on which it has been fulfilled.

3. For purposes of paragraphs I and 2, any such instrument deposited by a regional economic integration
organization shall not be counted as additional to those deposited by member States of suchorganization.

4. After the entry into force of this Atneudtneut, as provicied under paragraphs i and 2, it sirall enter into force for
any other Pa4y to the Protocol on the ninetieth day following the date of deposit of its instrument of ratification,
acceptance or approval.

Article V: Provisionhl application

Any Parry may, at any time before this Amendment enters into force for it, declare that it will apply provisionally any
of the control measures set out in Article 2J, and the corresponding reporting obligations in Article 7, pending such
entry into force.
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REPUBLIC OF KENYA

THE I{ATIONAL ASSEMBLY

THIRTEENTH PARLIAMENT (FIRST SESSION]

DEPARTMENTAL COMMITTEE O'{ ENVIRONMENT, FORESTRY AND MINING

ln the tlattar of Artlctes2 [5) and (8) and IIS (It$J of the Constitutlon and Section 8 of the Treaty Maklng and Ratlficatlon
Act,20t2

and
lnthe Matter of Consldentlon bythe Nationcl Assembly of:

I

)
T

D

The Kigall Ameldments to tho llontreal Protocol on Substances that- Beple-te theozone Layer. 
.

Ths Bimako Conv.ntlon on tho Ban on tho tmpoIt into Africa and the Control of the Transboundary Movomsnt and

UaneSomont of HazardousWastas Withln Africs.
Ths A;rendod t{alrobl Convsntlon and the Protocol for tha Protsctlon of Marlne and Goastal Envltonmont of the Wsstem
lndhn Ocoan frorn Land Based Sources and Actlvltles.

'ursuant to Articles 2 [5) and [6] and ll8 oJ(b) of ths Constitution and Section 8 of the Tteaty MakinS and Ratification Act, 2012. the followinS

greements were submitied toitri Speakeioi the National Assembly on 29'h November,2022 and consequentlycommitted to the 0epartmental

:;mmittee on Environment, Forestry and Mining for consideration and reporting to the House:

. Kigali Amendments to the Montreal Protocol on Substances that Deplete the ozone Layer.

:. Th; Accession of the Eamako Convention on the Ban on the lmport into Africa and the Control of the Transboundaty Movement and

Management of Hazardous Wastes Within AlIica.
t. The Amended Nalrobi Convention and the Protocol for the Protection of Marine and Coastal Environment of the Westem lndian oceatr from

Land Ba*.d Sources and Activities.

'he Kigatl Amondmlnts toth. Montrell Protocol on Substarcas thst D.plete the Ozone Layersets out to siSiliflcantly lifnit future.ptoduction

rndcoisumption ofhydrofluorocarbons [HFCs). ltalsocontains themanner inwhich countries are tocafiYoutthe processofphasingdown onthe

troduction and usage of HFCs. The amendment further lncludes target baselines and emission levels that states in aSreement with lt are to achieve.

'i -' tlo Cmvention on tha Ban on tho lmport lnto Afdc€ and the Control of the Transboundrry Uovement rnd MsnsSamnt o,

li. ,: Wastls Withln Afrlcr aims to prohi6it the import lnto Africa of any hazardous waste and to specifically ban the transboundary

nc i I o[ hazardous wastes.\
'he Amendod N.lrobl Cqventlon and the Prctaol for the ProtEtlon of Mtrlna and Coastal Envlronmatrt of tht Wcstem lndian Ocean

rom Lrnd Bs$d Sourcs and Activitles aims to enhance the management of the marine and coastal environment and natural heritate includinS

Its blological diversity for the sustainable use and benefits of preseot and future generations.

I
'he0epartmentalCommltteeon Environment,ForestryandMiningherebyinvitesthepublicandstakeholderstosubmitMemorandaonthethree
rgreements. The full text of the Agreements and the accompanying Memolandum to Parliament may be accessed at !!!lg1/,vY.idluuiHl]]eli?.01d
he-national-dssenrblv/house-busrness/oaeel-laid

I're memoranda mav be submitted to the cl€rk ot ths Nrtimll AssemblY, P'o' Box 4t842-ool00' Nalrobl; hand-delivered to the otlice of the

ilerkofthel{atlonal Asssmbly. Maln Parliamsnt BuildlnSs, l{alrobi: or emailed to Ste@Dllti4mpn!,AO-Le; tobe received on orbelora Friday'

16 January 2O23,

SAMUEL NJOROGE

CLERK OT THE NANONAL ASSEMELY

I66 Demmb€r,2022
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