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Both delegations agreed to initial a new Air Services Agreement
(the Agreement) attached as Appendix B.

Both delegations further agreed to recommend to their respective

Governments the formal signing of the Agreement.

2. MEMORANDUM OF UNDERSTANDING

The following understanding was reached between the

Delegations:
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MEMORANDUM OF UNDERSTANDING (MOU) ON AIR
SERVICES AGREEMENT BETWEEN THE GOVERNMENT OF THE

REPUBLIC OF KENYA AND THE GOVERNMENT OF THE
SOCIAUST REPUBLIC OF VIET NAM

):_=

Delegations representing the Government of the Republic of Kenya

(hereinafter referred to as The Kenya Delegation) and the

Aeronautical Authority of the Socialist Republic of Viet Nam

(hereinafter referred to as The Viet Nam Delegation) and hereinafter

referred to collectively as "The Delegations" met in Ha Noi, Viet Nam

on 6th and 7th August, 2014 for the purpose of negotiating a new Air

Services Agreement and a Memorandum of Understanding.

The negotiations were held in a cordial and friendly atmosphere,

characteristic of the good relations that exist between the

Contracting Parties.

The list of both delegations is attached hereto as Appendix "A"'

The following issues were discussed and agreed on as herein below:

1. BILATERAL AIR SERVICES AGREEMENT



A) DESIGNATION

The Delegations agreed to adopt multi-designation of airlines
from their respective countries.

b) FREQUENCY AND CAPACTTY

The Delegations agreed that the capacity and frequencles to
be applied on the agreed routes shall not be restricted.

c) ROUTE SCHEDULE

The Delegations agreed to adopt a llberal routes structure to
be operated by the designated airlines as provided for in the
Annex I to the Agreement.

d) TRAFFTC RIGHTS

Both delegatlons agreed that 3'd and 4th freedom traffic rlghts
for passenger, combination and all-cargo services will
continue to be freely exchanged in accordance with the
provisions of the Agreement.

The delegations further agreed that, exercise of the fifth
freedom traffic rights will be subject to agreement by the two
aeronautica I authorities.

e) CODE-SHARE ARRANGEMENTS

Both delegations agreed that designated airlines can code
share with airlines of either Contracting Party. Further,
designated airlines are free to code share with airlines of
Third Party States as long as the third Party airlines have the
underlying traffic rights on routes in question.
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f) AVOIDANCE OF DOUBLETAXATTON

The Delegations agreed to urge their competent authorities to
conclude an agreement for avoidance of double taxation on
revenues, capital and profits arising from their respective
airlines activities and income in the territory of the other
Contracting Pafi.

g) CO-TERMINATION

The two delegations agreed that the designated airlines are
free to combine points in the territory of either contractlng
party without cabotage.

ENTRY INTO FORCE OF THE MEMORANDUM OF
UNDERSTANDING

This Memorandum of Understanding shall come into force
upon signature.

Done at Ha Noion 7th August 2014.

3.

For the Government of The Republic
of Kenya

For the Aeronautical Authority of
the Socialist Republic of Viet Nam

{.tN
Mr. Benjamin Kiguhi Enyenze Mr. Vo Huy Cuong
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L Chairman

2. Members

LIST OF KEITYAN DELEGATION

Mr. Enyenze Benjamin Kiguhi
Senior Air Transport Officer
Ministry of Transport and lnfrastructure

Ms. Chesoni Joan Magonjo
State Counsel
State Law Office

Mr. Owiti Peter Opiyo
Charge d'Affaire a.i
Kenya Embassy, Bangkok, Thailand

Mr. Kimemia Joram Michael Kageto
Legal Counsel
Ministry of Foreign Affairs and lntemational Trade

Mr. Wanje Ezekiel Mwamure
Air Transport Officer
Kenya Civil Aviation Authority

Mr. Kamau George Karuthui
Legal Officer
Kenya Airports Authority

Mr. Mwangi Isaac Gitonga
Govemrnent and Industry Affairs
Kenya Airways
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I Chairman

Members

Appendix A

LIST OF VIETNAMESE DIlLEGAI'ION

Mr. Vo Huy Cuong
Deputy Director General
Civil Aviation Authoriry of Viet Nam (CAAV)

Mr. Ngo Thanh Phuong
Deputy Director
Legal Affairs and Intemational Cooperation Department, CAAV

Mr. Vu Hong Quang
Deputy Director
Air Transport Department, CAAV

Mrs. Le Thi Thu Ha
Official
Air Transport D ep artrnent, CAAV

Mr. Nguyen Duc Lam
Official,
Legal Affairs and Intemational Cooperation Department, CAAV

Mr. Nguyen Tien Hoang
Deputy General Manager
Vietnam Airlines
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I'rcamble

The Govemment of the Republic of Kenya and the Govemment of the Socialist Republic of Viet Nam
(hereinafter, "the Contracting Parties");

Being Parties to the Convention on lnternational Civil Aviation opened for signature at Cliicago on
7 December, 19.14;

Desiring to promote an inlemational aviation s)tstem based on compelition among airlines in the
marketplace with minimum government interference and regulation;

Desiring to facilitate the expansion of intemational air services opportunities;

Recognising that eflicient and competitive intemational air services enhance tmde, the welfare of
consumers, and economic groMh; ,

Desiring to make it possible for airlines to offer the travelling and shipping public a variety of sewice
options, and wishing to encourage individual airlines to develop and implement innovative and
competitive prices; and

Desiring to ensure the highest degree of safety and security in intemational air services and reaffirming
their grave concern about acts or tfueats against the security of aircraff, which jeopardise the safety oi
persons or property, adversely affect the operation ofair services, and undermine publjc confidence in the
safety of civil aviation.

Have agreed as follows:
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Article I
Definitions

For the purposes ofthis Agreement, unless otherwise stated, the term

a) "air transportation" means the public carr.iage by aircrafi of passengers, baggage, cargo and mail,
separately or in combination, for remuneration or hire;

b) "aeronautical authorities" means, in the case of tlte Govemment of Republic of Kenya the
Minister/Cabinet Secretary in charge ofaviation; in the case ofthe Govemment ofthe Socialist Republic
of Viet N4m, the Civil Aviation Authority of Viet Nam, Ministry of Transport ; or in both cases any other
authority or person empowered to perform the functions now exercised by the said authorities;

c) "Ageement" means this Agreement, its Annex, and any amendments thereto;

d) "capacity'' is the amount(s) of services provided under the agreement, usually measured in the
number of flights (frequencies) or seats or tons of cargo offered in a market (city pair, or
country{o-country) or on a route during a specific period, such as daily, weekly, seasonally or annually;

e) "Convention" means the Convention on Intemational Civil Aviation opened for signature at Cticago
on the seventh day of December, 1944, and includes any Annex adopted uader Article 90 of that
Convention, and any amendment of the Arnexes or Convention uoder Articles 90 and 94, insofar as such
Amexes and amendments have become eflective for both Contracting Parties;

f) "designated airline" means an airline wfuch has been designated and authorized in accordance with
Article 3 of this Agreement;

g) "ICAO" means the International Civil Aviation Organization;

h) "international air transportation" is air hansportation in which passengers, baggage, cargo and mail
which are taken on board in the tenitory ofone State are destined to another State;

i) "Contracting Party'' is a State which has formally ageed to be bound by this agreement;

j) "tariff'means any far€, rate or charge for the cariage ofpassengers, baggage andlor cugo (excluding
mail) in air transportation charged by airlines, including their agents, and the conditions goveming the
availability of such fare, rate or charge;

k) 'territory''in relation to a State means the land areas, and in the case of the Socialist Republic of Viet
Nam, it includes mainland and islands, and under sovereignty ofa Contracting Party, intemal waters and
territorial seas, and the airspace above the said areas;

l) "user charges" means a charge made to airlines by the competent authorities, or permifted by them to
be made, for the provision of airport property or facilities or of air navigation facililies, or aviation
security facilities or services, including related services and facilities, for aircraft, their crews, passengers
and cargo; and

m) "air s6rvice", "international at service", "airline", and "stop for non-traIfic purposes", have the
meanings assigned to them in Article 96 ofthe Convention. --/,/
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Article 2
Grant of rights

1 . Each Contracting Party grants tolhe other Cont-racting Party the rights specified in this Agreement for
the purgrose ofoperating intemational air services on the routesipecifiid in the Route Scheduie.

2. Subject to the provisions of this Agreement, the airline(s) designated by each Contracting party shall
enjoy the following rights:

a) the right to fly without landing across the territory ofthe other Contracting party;

b) the right to make stops in the territory ofthe other Contracting Party for non-trallic purposcs; and

c) the right to make stops at the point(s) on the route(s) specified in the Roule Schedule to this
Agreement for the purpose of taking on board and discharging intemational haffic in passengers,
cargo and mail separately or in combination.

3. The airlines ofeach Conhacting Party, other than those designated under Article 3 ofthis Agreement,
shall also enjoy the rights specified in paragraphs 2 a) and b) ofthis Article

4. Nothing in paragaph 2 shall be deemed to confer on the designated airline(s) of one Contracting
Party the privilege of taking on board, in the territory of the other dontracting partn passengers, cargo
and mail for remuneration and destined for another point in the territory of the oitrer iontractin[ farty.

Article 3
Designation and authorization

l. Each Contracting Party shall have the right to designate in writing to the other Contracting party one
or more airline(s) to operate the agreed services in accordance with thii Agreement.

2. On receipt of such a dbsignation, and of application fiom the designated airline, in the form and
manner prescribed for operating authorization, each contacting party shall gant the appropriate
operating authorization with minimum procedural delay, provided that:

a) . substantial ownership and effective control are vested in the Contracting Party designating the
airline, nationals ofthat Contracting party;

b) the Conhactlng Party designating the afline is in compliance with the provisions set forth in
Article 8 Safety and Article 9 Aviation Security; and

c) the designated airline meets other conditions prescribed under the laws and regulations norma)ly
applied to the operation of intemational air transport services by the Contracting party receiving the
designation.

3. On receipt ofthe operating authorization of paragraph 2, a designated airline may at any time begin to
operate the agreed services for which it is so designated, providid that the airline complies witi the
applicable provisions of this Agreement.

l" ''1 
" ''f'
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Article 4
Withholding, revocation and limitation of authorization

1. The aeronautical authorities of each Contracting Party shall have the right to withhold the
authorizations referred to in Article 3 of this Agreement vr'ith respect to an airline designated by the other
Conhacting Party, and to revoke, suspend or impose conditions on such authorizations, temporarily or
permanently:

a) in the event that they are not satisfied that substantial ownership and effective control are vested
in the Contracting Party designating the airline, nationals ofthat Contracting party;

b) in. the event of failure of the Contracthg Party designating the airline to comply with the
provisions set forth in Article 8 Safety and Article 9 Aviation Securitf and

c) in the event of failure that such designated airline is qualified to meet other conditions prescribed
under the laws and regulations normally applied to the operation of intemalional air transport serviccs
by the Conkacting Pany receiving the designation.

2. Unless immediate action is essential to prevent infringement of the laws and regulations refened to
above or unless safety or security requires action in accordance with the provisions ofArticles 8 or 9, the
rights enumerated in paragraph I of this Article shall be exercised only after consultations between the
aeronautical authorities in conformity with Article 20 Consultations, of this Agreement.

Article 5
Application of laws

1. The laws and regulations of one Contracting Party goveming entry into and departure frorn its
territory of alcraft engaged in intemational air services, or the operafion and navigation of such aircraft
while within its teritory shall be applied to aircraft of the designated airline of the other Contracting
Party.

3. Neither Contracting Party shall give preference to its own or any other airline over a designated
airline ofthe other Contracting Party engaged in similar intemational air transportation in the application
ofits immigration, customs, quarantine and similar regulations.

Article 6
Direct transit

Passengers, baggage, and cargo in direct transit through the territory of any Contracting party and not
leaving the area of the airport reserved for such purpose shall not undergo any examination except for
reasons ofaviation security, narcotics control, prevention ofillegal entry or in special circumstances.

V,ry

2. The laws and regulations of one Contracting Party relating to the entry into, stay in and departure
fiom its territory of passengers, crew and cargo including mail such as those regarding immigration,
customs, currency and health and quarantine shall apply to passengers, crew, cargo and mail carried by
the aircraft of the designated airline ofthe other Contracting Party white they are wrthin the said territory.
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Article 7
Recognition of certificates

l. Certificates of airworthiness, certificates ofcompetency and licenses issued or rendered valid by one
Contracting Party and still in force shall be recognized as valid by the other Contracting Party for the
purpose of operating the agreed services provided that the requirements under which such certificates and
licenses were issued or rendered valid are equal to or above the minimum standards which may be
established pursuant to the Convention.

2. If the privileges or condilions of the licences or certificates referred to in paragaph 1 above, issued
by the aeronautical authorities ofone Contracting Party to any person or designated airline or in respect of
al aircraft used in the operation of the agreed services, should permit a difference fiom the minimum
standards established under the Convention, and which difference has been filed with the Intemational
Civil Aviation Organization, the other Contracting Party may request consultations between the
aeronautical authorities wrth a view to clarifuing the practice in question.

3. Each Contracting Party reserves the right, however, to refuse to recognize for the purpose of flights
above or landing within its own temtory, certificates of competency and licenses ganted to its own
nationals by the other Contracting Party.

Article 8
Safety

l. Each Contracting Party may request consultations at any time conceming the safety standards
maintained by the other Contracting Pafty in areas relating to aeronautical facilities, flight crew, aircraft
and the operation of aircraft. Such consultations shall take place within thirty days ofthat request.

2. I{ following such consultations, one Contracting Party finds that the other Conhacting Party does not
effectively maintain and administer safety standards in the areas referred to in paragraph 1 ftat meet the
Standards established at that time pursuant to the Convention on Inlernational Civil Avtation (Doc 7300),
the other Contracting Party shall be informed of such findings and of the steps considered necessary to
conform with the ICAO Standards. The other Contracting Party shall then take appropriate conective
action wthin an agreed time period. Failure by the other Contracting Party to take appropriate action
within the said period or such longer period as may be agreed shall be grounds for the application of
Article 4 ofthis Agreement to r€voke or suspend operating authorisation

3. . Notwithstanding the obligation mentioned in Article 33 ofthe Chicago Convention it is agreed that
any aircraft operated by or, under a lcase agreement, on behalf of the airline of one Contracting Party on
services to or from the territory ofthe other Contracting Party, may, while within the territory ofthe other
Contracfing Party be made the subject of an examination by the authonzed representatives of the other
Contracting Party, on board and around the aircraft to check both the validity of the aircraft documents
and those of its fli8ht crew and the apparent condition of the aircraft and its equipffrcnt (in rhis Article
called "ramp inspection"), provided this does not lead to unreasonable delay.

4. Ifany such ramp inspection or series of ramp inspections gives rise to:
a) Serious concems that an aircraft or the operation of an aircraft does not comply with the

minimum standards established at that time pursuant to the Chicago Convention; or
b) Serious concems that there is a lack of effective maintenance and administration of safety

standards established at that time pursuant to the Chicago Convention:
the Contracting Parry carrying out the inspection shall, for the purposes of Article 33 of the Chicago
Convention, be free to cot.tclude that the requircments under which the certificate or licenses in rcspect of

/',
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that aircraft or in respect of the flight crew of that aircraft had been issued or rendered valid or that the
requirements under which that aircraft is operated are not equal to or above the minimum standards
established pursuant to the Chicago Convention.

5. In the event that access for the purpose ofundertaking a ramp inspection of air aircraft operated by an

airline of one Contacting Party in accordance with paragraph (3) of this Article is denied by a

representative of that airline, the other contracting party shall be free to infer that serious concems of the
type referred to in paragraph (4) ofthis Article anse and draw the conclusions referred in that paragraph.

6. Each Contracting Party reserves the right to suspend or vary the operating authoriation ofan airline
ofthe other Contracting Party immediately in the event the first Conhacting Party concludes, whether as a

result of b ramp inspection, a series of ramp inspections, a denial of access for ramp inspection,
consultation or otherwise, that immediate action is essential to the safety of an airline operation.

7. Any action by one Contracting Party in accordance With paragraphs (2) or (6) ofthis Article shall be

discontinued once the basis for the taking ofthat action ceases to exist.

8. With reference to paragraph 2, if it is determined that one Contracting Party remains m
non-compliance with ICAO Standards when the ageed time period has lapsed, the Secretary General of
ICAO should be advised thereof. The latter should also be advised of the subsequent satisfactory
resolution of the situation.

Article 9
Aviation security

1. Consistent with their rights and obligations under intemational law, the Contacting Parties reaffirm
that their obligation to each other to protect the security of civil aviation against acts of unlawful
interference forms an integral part of this Agreement. Without limiting the generality of their rights and

obligations under intemational law, the Contracting Parties shall, in particular, act in conformity with the
provisions ofthe Convention on Offences and Certain Other Acts Committed on Board Aircraft, signed at

Tokyo on 14 September 1963, the Convention for the Suppression of Unlawful Seizure of Aircraft,
signed at The Hague on 16 December 1970 and the Convention for the Suppression of Unlaufrrl Acts
against the Safety of Civil Aviation, signed at Montreal on 23 September 1971, its Supplementary
Protocol for the Suppression of Unlawful Acts of Violence at Airports Serving Intemational Civil
Aviafion, signed at Monheal on 24 February 1988 as well as with any other convention and protocol
relating to the security of cMl aviation which both Contracfing Parties adhere to.

2. The Contracting Parties shall provide, upon request, all necessary assistance to each other to prevent
acts of unla*ful seizure of civil aircraft and other unlawful acts against the safety of such aircraft, their
passengers and crew, airports and aA navigation facilities, and any other threat to the security of civil
aviation.

3. The Contracting Parties shall, in their mutual relations, act in conformity with the aviation security
provisions established by ICAO and designated as Alnexes to the Convention; they shall require that
operators of aircraft of their registry or operators of aircraft who have their principal place of business or
permanent residence in their territory and the operators of airports in their tefiitory act in conformity with
such aviation security provisions. Each Contracting Party shall advise the other Contracting Party of any

difference between its national regulations and practices and the aviation security standards of the

Arnexes. Either Conftacting Parry may request immediate consultations with the other Contracting Party
at any time to discuss any such differences.

Y,ry
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4. Each Contracting Party agrees that such operators of aircraft may bc required to observe the aviation
security provisions referred to in paragraph 3) above required by the other Contracting Party for entry
into, departure liom, or while within, the territory ofthat other Contracting Party. Each Contracting Party
shall ensure that adequate measures are effectively applicd within its teritory to protect the aircraft and to
inspect passengers, crew, carry-on items, baggage, cargo and aircmft stores prior to and during boarding
or loading. Each Contracting Party shall also give sympathetic consideration to any request fiorn the other
Contracting Party for reasonable special security measures to meet a particular threat.

5. When an incident or threat of an incident of unlawful seizure of civil aircraft or other unlawlul acts
against the safety of such aircraft, their passengers and crew, airports or air navigation facilities occurs,
the Contracting Parties shall assist each other by facilitating communications and other appropriate
measures intended to terminate rapidly and safely such incident or threat thereof.

6. Each Contracting Party shall have the right, within sixty (60) dals following notice (or such shorter
period as may be agreed between the aeronautical authorities), for its aeronautical authorities to conduct
an assessment in the territory ofthe other Contracting Palty ofthe security measures being canied out, or
planned to be carried out, by aircraft operatoB in respect of fliglits arriving from, or departing to the
territory of the first Contracting Party. The administrative arrangements for the conduct of such
assessments shall be agreed between the aeronautical authorities and implemented without delay so as to
ensure that assessments will be conducted expeditiously.

7. When a Contracting Party has reasonable grounds to believe that the other Contracting Party has
departed from the provisions of this Article, the first Contracting Party may request consultations. Such
consultations shall start within fifteen (15) days ofreceipt ofsuch a request from either Contracting Party.
Failure to reach a satisfactory agreement within fifteen (15) dafr from the start of consultations shall
constitute grounds for withholding, revoking, suspending or imposing conditions on the authorizations of
the airline or airlines designated by the other Conhacting Party. When justified by an emergency, or to
prevent further non-compliance with the provisions of this Article, the first Contracting Party may take
interim action at any time.

Article l0
User charges

l. User charges that may be imposed by the competent charging authorities or bodies of each
Conkacting Party on the airlines of the other Contracting Party shall be just, reasonable, not unjustly
discriminatory and equitably apportioned among categories ofusers. In any event, any such user charges
shall be assessed on the airlines of the other Contracting Party on tenns not less favourable than the most
favourable terms available to any other airline at the time the charges are assessed.

2. User charges imposed on the airlines of the other Contracting Party may reflect, but shall not exceed,
the full cost to the competent charging authorities or bodies of providing the appropriate airport, airport
environmental, air navigation, and aviation security facilities and services al the airport or witllin the
airport system. Such full costs may include a reasonable retum on assets, after depreciation. Pacilities and
services for which charges are made shall be provided on an efficient and economic basis.

3. Each Contracting Party shall encourage consultations between the competent charging authorities or
bodies in its tefiitory and the airlines using t]re services and facilities, and shall encourage the competent
authorities or bodies and the airlines to exchange such information as may be necessary to pemrit an
accurate review ofthe reasonableness ofthe charges in accordance with the principles in paragrapl'x I and
2. Each Contracting Parly shall encourage the conrpetent charging authorities to provide users with
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reasonable notice ofany proposal for changes in user charges to enable users to express their views before
changes are made.

a) it fails to undertake a review ofthe charge or practice that is the subject ofcomplaint by the other
Contracting Party within a reasonable amount of time; or

b) following such a review it fails to lake all steps within its power to remedy any charge or practice
that is inconsistent with lhis Article.

5. A.irports, airways, air traffic control and air navigation services, aviation security, and other related
facilities and services that are provided in the territory of one Conhacting Party shall be available for use

by the airlines ofthe other Contracting Party on terms no less favourable than the most favourable lerms
available to any airline engaged in similar intemational dir services at the time arrangements fot use are

made.

Article 11
Duties, Taxes and Fees

l. Each Contractiflg Party shall on the basis of reciprocity exempt a designated airlines of the other

Contracting Party to the fullest extent possible under its national laws, rules an regulations from import
restrictions, custorns duties, excise taxes, inspection fees and other national duties and charges on fuel,
lubdcants, consumable technical supplies, spare parts including engines, regular alcraft equipment,
aircraft stores and other items intended for use solely in cor:nection with the operation or servicing of
aircraft ofthe designated airline ofsuch other Contracting Party operating the agreed services.

2. The exemptions granted by this adicle shall apply to the items referred to in paragraph 1:

a) intoduced into the territory of the Contracting Party by or on behalf of the designated airline of
the other Contracting Party provide that such items may be required to be kept under customs

supervision or control;

b) retained on board aircraft of the designated airline of one Contracting Party upon arrival in or
leaving the temtory of the other Contractrng Party; or

c) taken on board aircraft of the designated airline of one Contracting Party in the territory of the

other Conhacting Party and intended for use in operating the agreed services;

whether or not such iterns are used or consumed wholly within the territory ofthe Contracting Pafly
granting the exemption, provided the ownership of such items is not transferred in the territory of the

said Contracting Party.

3. The regular airborne equipment, as well as the materials and supplies normally retained on board the

aircraft of a designated airline of either Contracting Party, may be unloaded in the territory of the other

Party onty with the approval ofthe customs authorities of that territory. [n such case, they may be placed

under the supervision of the said authonties up to such time as they are re-exported or otherwise disposed

of in accordance with customs regulations. 
I , ,, {

4. Neither Contracting Party shall be held, in dispute resolution procedures pursuant to Article
2lSeftlement ofDisputes, to be in breach ofa provision ofthis Article, unless:



l. Each Contracting Party agees:

a) that each designated airline shall have a fair and equal opportunity to compete in providing the
intemational air transportation govemed by the agreement; anj

b) to take action to eliminate all forms of discrimination or unfair competitive practices adversely
affecting the competitive position ofa designated airline ofthe other Contracting parry.

2' Each Contracting Party shall.allow each designated airline(s) to determine the frequency and capacity
of the intemational air service it offers, as well as the traffic demand for tlie air'servi-ces, basid on
commercial considerations of the marketplace.

3. Consistent with this right, neither Contracting Partyihatl unilaterally limit the volume of traffic, or
the aircrdft_ t)Pe or types operated by the designated airlines of lhe other iontracting party, e*cept as -oybe required for customs, technical, operational, or environmenlal reasons, consisteniwith Article 15 ofthe
Convention.

4. Neither contracting Party sharl. require the filing of progralnmes for non-schedured flights, or
operational plans by the designated airlines ofthe other contiacting party for approval, except as"may be
r.eqyiled gl a non-discriminatory basis to enforce uniform condition. * io."r"r, by p".ugruil, 1z; ottl,i,
Article. If a Contracting Party requires fiting for information purposes, ii itratt minimise ttre
administrative burdens of such filing requirementi and procedures on ,ir t unspo.t intermediaries and on
designated airlines ofthe other Contracting party.

l1

Articlc I 2
Fair competition

Article 13
Establishment of Tariffs

1. Each Contacting Party shall allow tariffs for air services to be established by each designated airline
based on commercial considerations in the market place, including the cost of o[.rution, tt"
characteristics ofthe service, the interests ofusers, a reasonable profit and other market considerations.

2' 
. Each Contracting Party may require notification to or filing with its aeronautical authorities of tariffs

to be charged to or from its territory by airlines of the other CJntracting Party. Such notification or filing
by the airlines of both Contracting Parties may be required to be made no later than the initial offering of
a pnce.

3' Without_prejudice to the applicable competition and consumer protection laws prevailing in each
Contracting Party, neitlier Contracting Party shall take unilateral action to prevent the commenJement or
continuation ofa tariffproposed to be charged or.charged by a designated airline ofthe other Confactrng
Party in connection with the intemational air services pioviied for r.inder this Agreement. Intervention, as
described in paragraph (4) below, by the Conhacting parties shall be limrted to;

a) Prevention ofunreasonably discriminatory prices or practices;

b) Protection of consumers from prices that is unreasonably high or restrictive due to the abuse ofa
domrnant position or due to concerted practice among airlinei.

c) Protection of airlines from prices that are artihcially low due to direct or indirect subsidv or
support:
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4. Without prejudice to the provisions of paragraph (3) of this Article, the aeronautical authorities of
either Contracling Party may expressly disapprove tariff submitted by the designated airlines of the othcr
Contracting Party, where such aeronautical authorities find that a tariff proposed to be charged by such
airlines falls within the categories set forth in paragraph 3.a),3.b),3.c) or 3.d). In such event, the
concerned aeronautical authority

a) Shall send notification ofis dissatisfaction to the aeronautical authorities of the other Contracting
Party,.and to the atline involved, as soon as possible, and in no event later than thirty (30) days after
the date ofnotification or filing ofthe tariff in question; and

b) May request consultations in accordance wrth the procedures established under paragraph 5 of
this Article. Unless both aeronautical authorities ha,fre agreed to disapprove the tariff in question in
writing, the tariffshall be treated as having been approved.

5. The aeronautical authorities of each Contracting Party may request consultations with the
aeronautical authorities of the other Contracting Party on any tariff charged by an airline of the other
Contracting Party for intemational air services to or from the territory of the first Contracting Party,
including tariffs for which a notice of dissatisfaction has been given. These consultations shall be held no
later than fifteen (15) days after receipt of the request. The aeronautical authorities of both Contracting
Parties shall cooperate in securing the necessary information for a reasoned resolution of the issue. If an
agreement is reached with respect to a tariff for which a notice of dissatisfaction has been given, the
aeronautical authorities of each Contracting Party shall use their best efforts to put that agreement into
effect. If such mutual agreement is not reached, the tariff shall go into effect or continue in effect.

Article 14
Currency conversion and remittance of earnings

Each Conkacting Parfy shall permit airlile(s) of the other Contracting Party to convert and transmit
abroad to the airline's(s') choice of State, on demand, all local revenues ftom the sale of air transport
services and associated activities directly linked to air transport in excess of sums locally disbursed, with
conversion and remittance permitted promptly without restrictions, discrimination or taxation in respect
thereof at the rate of exchange applicable as of the date of the request for conversion and remittance,
according to the foreign exchange regulations of the Contracting Party concerned.

Article 15
Sale and marketing of air service products

1. Each Contracting Party shall accord airlines ofthe other Contracting Party the right to sell and market
international air services and related products in its territory either directly or through agents or other
intermediaries ofthe airline's choice, including the right to establish oflices, both on-line and offline.

2. Each airline shall have the right to sell air tansport services, and any person shall have the right to
purchase such transportation, in the currency ofthat territory, or in frcely convertible currencies to the
degee permitted by national laws and regulations, provided that they are applied on a non-
discriminatory basis.

l

(

d) Protection of airlines from prices that is anificially low, where evidence exists as to an intent to
eliminate competition.

bry
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provided that all airlines in such arrangements (i) hold the appropriate authority and (ii) meet the
requirements normally applied to such arrangements.

2. The Contracting Parties agree to take the necessary action to ensure that consumers are fully informed
and protected with respect to codeshared flights operating to or fiom their territory and that, as a
minimum, passengers be provided with the necessary information in the following ways:

a) orally and, if possible, in writing at the time of booking;

Article l6
Codesharing/Cooperative arrangements

l. In operating or holding out the authorized services on the agreed routcs, any designated airline ofone
Contracting Party may enter into cooperative marketing arrangements such as joint venture, blocked
space or codesharing anangements, with:

a) an airline or airlines of either Contracting Party; and

b) an airline or airlines of a third country.

b) in written form, on the ticket itself and./or (if not possible), on the itinerary document
accompanfng the ticket or on any other document replacing the ticket, such as a written
confirmation, including information on whom to contact in case ofa problem and a clear indication of
which airline is responsible in case ofdamage or accident; and

c) orally again, by the airtine's ground staffat all stages ofthejoumey.

Article 17
Environmental Protection

Article 18
Statistics

3. The airlines are required to file for approval any proposed cooperative arrangement with rhe
aeronautical authonties ofboth Contracting Parties at least 30 dals before its proposed introduction.

The Conhacting Parties support the need to protect the environment by promotirlg the sustainable
development ofaviation. The Contracting Parties agree with regard to operations between their respective
territories to comply with the ICAO Standards and Recommended practices (SARps) of Annex 16 and
the existing ICAO policy and guidance on environmental protection.

The aeronautical authorities of each Conhacting Party shall provide or cause its designated airline or
airlines to provide the aeronautical authorities of the other Contracting Party, upon request, periodic or
other statements of statistics as may be reasonably required for the purpose of reviewing the capacity
provided on the agreed services operated by the designated airline(s) ofthe first contracting party.

)
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Article 20
Consultations

kr the spirit ofclose cooperation, the aeronautical authorities ofthe Contracting Parties shall consult with
each other from time to time with a view to ensuring the implementation of and satisfactory compliance

with the provisions ofthis Agreement. Either Contracting Parfy may also request to hold a "High Level"
meeting, up to Ministerial level, if and when deemed necessary, to advance the process ofconsultations.

Article 21

Settlement of disputes

1. If any dispute arises between the Contracting Parties relating to the interpretation or application of
this Agreement, the Contracting Parties shall in the first place endeavor to settle it by negotiation.

2. If the Confacting Parties fail to reach a settlement by negotiation, they may agree to refer the dispute

for decision to some person or body; if they do not so agree, the dispute shall, at the request of either

Contracting Party, be submitted for decision to a tribunal ofthree arbitrators one to be nominated by each

Contracting Party and the third to be appointed by the two so nominated. Each of the Contracting Padies

shall nominate an arbitrator within a period of sixty (60) days from the date of receipt by either
Contracting Party from the other of a notice through diplomatic channels requesting arbifiation of the

dispute by such a tribunal and the third arbitrator shall be appointed within a further period of sixty (60)

da1s. If either of the Contracting Parties fails to nominate an arbitrator within the period specified or il
the third arbitrator is not appointed within the period specified, the International Civil Aviation
Organization may be requested by either Contracting Party to appoint an arbitrator or arbitrators as the

case may be within a period of thirty (30) days. ln each case, the third arbihator shall be a national of a
third State and shall act as President ofthe arbitral tribunal.

3. Except as otherwise agreed, the arbitral tribunal shall determine the limits of its jurisdiction in

accordance with this Agreement and shall establish its own procedural rules and shall determine the place

of arbitration having regard to the ctcumstarces ofthe case. The tribunal, once formed, may recommend

interim reliefmeasure pending its final determination. At the dtection oftho tribunal or at the request of
either of the Contracting Parties, a conference to determine the precise issues to be arbitrated and the

specific procedures to be followed shall be held not later than 15 days after the tribunal is fully
constituted.

4. The Contracting Parties shall comply with any decision given under paragraph (2) of this Article.

5. Each Contracting Party shall be responsible for the cost of its designated arbitrator and subsidiary

staff provided and both Contracting Parties shall share equally all such further expenses involved in the

activities ofthe tribunal, including those ofthe President. .. ..

(

Article 19
Approval of schedules

1. The designated airLine of each Contracting Party shall submit its envisaged flight schedules for
approval to the aeronautical authonties of the other Contracting Party at least thirty (30) days prior to the

operation ofthe agreed services. The same procedure shall apply to any modification thereof.

2. For supplementary flights which the designated airline of one Contracting Parfy wishes to operate on

the agreed services outside the approved timetable, that airline must request prior permission from the

aeronautical authorities of the other Contracting Party.

Yry
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6. Either Conhacting Party may limit, withhold or revoke any rights or privileges which it has granted
by virtue ofthis agreement to the Contracting party in default hereofl

Article 22
Amendment

Any amendments of this Agreement agreed by the Contacting Parties shall come into effect when
confirmed by an exchange of diplomatic notes.

Article 23
Multilateral agreements

If a multilateral agreement concerning air tansport comes into force in respect of both Contracting
Pafiies, the present Agreement shall be deemed to be amended so as to conform to the provisions of that
multilateral agreement.

Article 24
Termination

Article 25
Registration with ICAO

This Agreement and any amendment thereto shall be regrstered upon its sigrature with the Intemational
Civil Aviation Organization by the Contracting Parlies.

Article 26
Entry into force

This Agreement shall be applied provisionally from the date of its signature and shall enter into force on
the day the last written notification is received by diplomatic note confirming that the Contracting parties
have fulfilled all respective intemal procedures required for the entry into forie of this Agreemeni

In the witness whereof the undersigned, being duly authorized by their respective Governments, have
signed this Agreement.

Done at...., this ... Day of ... in the year .

languages, both texts being equally authentic.
. in duplicate original copies ia English and Vietnamese

Either contracting Party may, at any time, grve notice in writing, through diplomatic channels, to the
other Conhacting Party of its decision to terminate this Ageement. Such notici shall be simultaneously
communicated to ICAO. This Agreement shall terminato twelve (12) months after the date of receipt of
the notice by the other contracting Party, or any shorter period of time as may be agreed by 

^both

Contracting Parties, unless the notice is withdrawn by agreement before the end of the expiry period. fn
the absence of acknowledgement ofreceipt by the other Conhacting Party, the notice shali bi deemed to
have been received foudeen (14) days after receipt ofthe notice by ICAO.

For the Govemment ofthe
Republic ofKenya

For the Government of
the Socialist Republic olViet Nam

lrry
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Annex I
Route schedules

The Designated Airline(s) of the Republic of Kenla shall be entitled to operate scheduled
intemational air services in both directions on the routes specified hereafter:

The Designated Airline(s) of the Socialist Rlpublic of Viet Nam shall be entitled to operate

scheduled intemational air services in both directions on the routes specified hereafter:
B

fiote

l. Any point on the above routes may, at the option of the airline concerned, be omitted on any or
all flights, provided that any service either begins or terminates in the territory of the Contracting
Party designating the airline.

2. The right ofthe designated airlines ofeither Contracting Party to transport passengers, cargo and

mail between the points in the territory ofthe other Contracting Party and points in the tenitory of
Third Parties shall be discussed and agreed upon by the aeronautical authorities of the two
Contracting Parties.
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PARLIAMENTARY PAPBR ON THE ITATIFICATION OF BILATEIIAL
AIR SERVICES AGREEMENT BETWEEN
THE REPUBLIC OF KENYA AND THE
SOCIALIST REPUBLIC OF VIET NAM

THE GOVERNMENT'OF
GOVERNMENT OF THE

1.0 Backs round Information

The Ministry of Transport and Infrastructure takes the lead in negotiating and

reviewing Bilateral Air Services Agreements between Kenya and various States to

facilitate Kenyan air operators such as Kenya Airways provide scheduled air

services and expand their existing route network, in addition to allowing foreign

carriers access into the Kenyan market. These Agreements are negotiated by a
team comprising of representatives from the Ministry of Transport and

Infrastructure, Ministry of Foreign Affairs and Intemational Trade, Office of the

Attorney General and Department of Justice, Kenya Civil Aviation Authority,

Kenya Airports Authority, Kenya Tourism Board and Kenya Airways'

The Agreements are negotiated in line with the Integrated National Transport

Policy, which indicates that Kenya is keen to liberalize new and existing

Agreements on the basis of the Yamoussoukro Decision for States within Africa

and on the basis ofequal opportunity and reciprocity for other States'

The Agreements facilitate airlines to expand their existing route networlcs by

directly operating scheduled air services to other markets. In addition, where

airlinei are unable to offer services the Agreements provide for them to enter into

Commercial Arrangements especially code share, which allow airlines to grow the

demand in other rnarkets by putting their code on other carriers. For example,

Kenya Airways has a code share agreement with KLM which allows it to put its

coae fQ on KLM operated flights into Europe and other destinations thereby

offering passengers seamless connectivity to the traveling public'

The Agreements are based on a standard ternplate issued by the Intemational Civil

Aviation organization (lcAo) and cotrtain standard Articles on Grant of Rights;

Designation; Authorization; Application of National Laws; Recognition of
certfficates and Licenses; Aviation Safety and Security; custorns Duties and other

Charges; amongst others.

In order to operationalize an Agreement it is normal practice for the delegations

representing the concerned States to sign a Memorandum of Understanding

2



(MoU) that gives force to the Agreernent as it awaits the signing by the Cabinet
Secretaries or Ministers in charge of Civil Aviation. In other instances the
Agreements contain clauses that require for the signing of the Agreement prior to
entry into force.

2.0 Analvsis of the Issuc

The Bilateral Air Services Agreement between the Republic of Kenya and the
Socialist Repubtic of Viet Nam was negotiated and initialed on 7th August, 2014.
In order to operationalize the Agreement, delegations from the two states signed a

Memorandum of Understanding (MoU) that gave force to the Agreement while
awaiting signing by the Cabinet Secretaries or Ministers in charge of Civil
Aviation.

The Agreement is modeled on the ICAO template and based on equal
opportunities and reciprocity. The Agreement is liberal and aimed at enabling
designated airlines of either State to operate scheduled air services between their
territories without any restrictions. It provides for multiple designation of airlines,
unlimited number of frequencies, no restriction on aircraft capacity and an open
and liberal route schedule. Exercise of 5'h Freedom Traffic Rights, is subjected to
agreement by the two aeronautical authorities.

The Agreement between the Republic of Kenya and the Socialist Republic of Viet
Nam was negotiated and initialed on 7'r' August, 2014 in Ha Noi, Viet Nam (copy
attached). Delegations representing the two States signed an MoU on the same
day operationalizing the provisions ofthe negotiated and initialed Agreement.
Kenya Airways plans to commence daily scheduled flights to Ha Noi, Viet Nam
effective from 30tl' March, 2015 and is keen on increasing the number of
frequencies and entry points into Viet Nam in the near future. Additionally, the
airline plans to extend its flights to points into China from Viet Nam. Currently,
there is no Viet Namese airline operating scheduled flights into Kenya. We
believe that the signing of the Agreement will give impetus to Kenya Airways to
increase additional frequencies and enable Viet Namese airlines to start operating
on the sector lor fair competition.

-1
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3.0 Wa 1', forward

The National Assembly grants approval for the ratification of the Air Services
Agreement between Kenya and Viet Nam to enable submission of the Agreements
to Parliament and finalization of the ratification process. This will enable the
signing of the Air Services Agreement between Kenya and Viet Nam.

4



KENYA/VIETNAM BILATERAL AIR SBRVICES AGREEMENT (BASA)

Article Title
Article I Definitions The Article defines the technical terminologies

used in the Bilateral Air Services Agreement
(BASA) text.

Article 2 Grant of Rights The Article grants the first, second, third and

fourth fieedoms ofthe air on a reciprocal basis to
each of the Contracting Parties

Article 3 Designation
Authorization

and The Article provides for multiple designation of
airlines of both the Contracting Parties.

Desi ion is liberal.
Article 4 withholding

revocation
Iimitation
authorization

and
of

The Article provides for the right to withhold the
authority to operate or revoke the certificate(s) if
an airline does not meet the minimum set

standards.

Article 5 Application of Laws The Article reaffirms the applicability of the laws

and regulations governing entry into, remaining
and departure frorn the Parties' territory. The
laws and regulations apply to the designated
airlines of the other Party, passengers, crew, mail
and car o.

Article 6 Direct Transit The Article reaffirms that passengers, baggage

and cargo on transit shall not be screened if they
don't leave their designated area at airport.
However, screening can be done for aviation
security, narcotics control, prevention of illegal
en orins ecial circumstances.

Article 7 Recognition
Certificates

of Parties reaffirm to recognize Certificates of
airworthness, certificates of competency and

licenses issued by the other Contracting Party
and are still valid. The certificates must be equal

or above the ICAO set standards.

Article 8 Aviation Safety The Article provides for the procedure to be

followed when safety standards being maintained
by the other Party relating to aviation facilities,
aircrew, aircraft and the operation of aircraft are

inadequate. The Article is based on ICAO Annex
19.

Article 9 Aviation Security The Article reaffirms the Parties obligation to

each other to protect the security of intemational
civil aviation against acts of unlawful
interference. The Article is based on ICAO
Annex 17.

1
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Article l0 User Charges The Article provides for user charges imposed by
the competent charging authorities of each Party
on airlines of the other Party to be just,
reasonable, non-discriminatory, equitably
apportioned among categories ofusers and based
on sound economic principles.

Article I I Duties, Taxes and Fees Itne articte grants on reciprocal basis exernption
from custom duties to the other Party for regular
equipment, supplies of fuel and lubricants as well
as aircraft stores on board aircraft and being used
on flight. lnspection fees and other similar
charges are also exempted

Article l2 Fair Competition

Article l3 Establishment of Tariffs The Article provides for designated airlines to
establish tariffs based on commercial
considerations in the market place such as cost
of operation, characteristics of the service,
interests of the users, reasonable profit and other
market considerations.

Article l4 Currency Conversion
and remittance of
Eamings

Sale and marketing of
air service product

Alticle 16 Codesharing/Cooperativ
e arrangements

The Article provides for designated airlines to
enter into co-operative marketing arrangements
such as blocked space and code-share. The
airlines may be from one Party or the other Party
or third country airlines.

Article 17 Environmental
Protection

The Parties reaffirm to comply with ICAO
standards and Recommended practices of Annex
16 and existing ICAO policy and guidelines on
environmental protection with regard to aviation
activities. (noise and carbon monoxide)

Article 18 Statistics Parties reaffirm to supply at the request of the
aeronautical authorities of the other Party,
statements or statistics of passengers, cargo and

The parties reaffirm to ensures fair and equal
opportunity for the designated airlines to
compete in providing intemational air
trans rlation overned the ement.

The Article provides for the right to sell and
market intemational air services and related
products in its territory directly or through

ents, and ri t to establish offices.

2

The Article provides for transfer of airlines
revenues eamed from the air transportation
services in converlible currency from the
territory of the other Party to their home country.

Article 15



mail for purpose
designated airlines.

of reviewing oPerations of

The Article provides for submission o

schedules of designated airlines to the

aeronautical authorities of other Contracting

Party for their approval at least 30 days prio to
d services.eration ofthe

f flightApproval ofschedulesArticle l9

The Article reaffirms close co-opera

the Parties to ensure effective implementation of
the Air Services Agreement. A Party may request

for high level meeting up to Ministerial level or

escalate the consultations higher if deemed

tion between

necess

ConsultationsArticle 20

The Article provides for the procedure to

fotlowed in dispute resolution. The process

includes negotiation between the Parties,

referring the issue to a person or body and

arbitral tribunal. Parties reaffirm to be bound by

any provisional measures indicated by such a

its finalor body pending

be

tribunal/person
decision.

Settlement of DisPutesArticle 2l

The Article provides for the procedure o

amendments to the Agreement. Amendments

agreed by the Contracting Parties come into

eifect when confirmed by an exchange of

f making

di lomatic Notes.

AmendmentArticle22

The Parties reaffirm that the Agreement

deemed to have been amended by provisions of
any multilateral air transport agreement, which

on both Parties.become bindinlllll

shall beMultilateral AgreementsArticle 23

The Article provides for termina

Agreement by either Parfy and explains the

procedure for termination and the period the

termination takes to be effective.

tion of theTerrninationArticle 24

of the Agreement and its amendments with the

Intemational Civil Aviation Organization

In the Article the Parties reaffirm for registration

ICAO LI on sl ture. ICAO is the re osito

Registration with ICAOArticle 25

The Article stipulates the process

implementation of the Agreement upon signature

the Parties and its entry into force.by

ofEntry Into ForceArticle 26

3
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MFA. AU 16/49

Mr, Justin Bundi
Clerk to the National Assembly
Parliament Buildings
Na irobi.

Mr. J. M. Nyegenye
Clerk of the Senate
Parliament Buildings
Na irobi.

Dear C[erE

RE: RATIFICATION OF THE P
AFRICAN UNION RELATIN

6th March, 2015

TO THE CONSTITUTIVE ACT OF THE
PAN-AFRICAN PARLIAMENT

ROTOCOL
G TO THE

Reference is made to the new protocor rerating to the pan African parriament (pAp) thatwas adopted during the 23'd ordinary session of the African Union Assembry thai was herdin Malabo, Equatoriar Guinea in June, 2014 (copy attached). It is expected that theProlocol shall enter into force after receipt of the 2grh instrument of ratification.

You may be aware that H.E. the president has accepted to be the speciar Guest of Honourat the Pan African parriament's rOrh Anniversary cerebrations which are set for lBrh r4ay,2015 ln Midrand, south Africa. It may therefore augur we with the president,s vision ofPan-Africanism and Africa Renaissance to have Kenya as the first Af.can coun[ry to ratifythe new Protocor of the pAp and to actuary announce it during the occasion.

This is therefore to request that you consider initiating the ratification process of thisProtocol.

Y ours Sincerefy,

DR (ENG) KARANIA KrBrcHo, cBs
PRINCIP

Encl.

,AL sEc RETARY
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underlying the Protocol, are being realized and that the Protocol meets with the

evolving needs of African States.
Article 27

Transitional Provision

The present Protocol shall upon entry into force replace the Protocol to the
Treaty Establishing the African Economic Community Relating to the Pan
African Parliament.

The term of office of Member of the Parliament shall terminate within a

period not exceeding one year of the entry into force of this Protocol.

ADOPTED BY THE TWENTY-THIRD ORDINARY SESSION OF
THE ASSEMBLY, HELD IN MALABO, EQUATORIAL GUINEA

27'tH JUNE 2014
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Article 24
Accession

A Member State shall accede to this Protocol, after its entry into force, by
depositing its instrument of accession with the Chairperson of the
Commission. The Chairperson of the Commission shall, upon receipt of
such instrument of accession, notify all Member States.

For any Member State acceding to this Protocol, the Protocol shall come
into force on the date of the deposit of its instrument of accession.

Article 25
Amendment or Revision of the Protocol

This Protocol may be amended or revised by a decision of a two-thirds
majority of the Assembly.

A lr4ember State party to this Protocol or the Pan African Parliament may
propose, in writing to the Chairperson of the Commission any amendment
or revision of the Protocol.

The Chairperson of the Commission shall notify the proposal to all
Member States at least thirty (30) days before the meeting of the
Assembly, which is to consider the proposal.

Save where the proposal originates from the Pan African Parliament, the
Chairperson of the Commission shall request the opinion of the Pan
African Parliament on the proposal and shall transmit the opinion, if any, to
the Assembly, which may approve the proposal, taking into account the
opinion of the Pan African Parliament.

The amendment or revision shall enter into force thirty (30) days after the
deposit of the instruments of ratification with the Chairperson by a srmple
majority of lt4ember States.

Article 26
Review of the Protocol

Conferences to review the operation and effectiveness of the Protocol, the
legislative mandate and the system of representation to the Pan African
Parliament, may be organized by the States Parties at intervals of ten (10) years,
or within such shorter time as the Pan African Parliament may decide with a view
to ensuring that the objectives and purposes of this Protocol, as well as the vision

1
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The Pan African Parliament shall periodically submit a report in writing on
its work to the National Parliaments or other deliberative bodies for
information. Copies of such reports shall also be submitted to the
l\4inisters with responsibility for foreign affairs, African Union affairs and/ or
regional integration.

Article 20
Relations between the Pan African Parliament and

other organs of the AU

The Chairperson of the Assembly shall deliver a speech on the state of the
AU at each inaugural Session of a new term of the Pan African Parliament.

The Chairperson of the Commission shall, at least once during the term of
each Parliament, present the Activity Report of the Commission to the Pan
African Parliament.

The other organs of the AU, except the Assembly, the Council and the
Corrt. .h",, forward their activity reports annually to th- D.n African
-o'"-,,,,,,,, .. 'he third month of each succeeding year.

The Pan African Parliament shall forward its annual Activity Report to the
different organs of the AU, at the latest, by the third month of each
succeeding year.

Article 21

lnterpretatio n

The Court shall have jurisdiction on all questions of interpretation of this Protocol

Article 22
Signature and Ratification

This Protocol shall be signed and ratified by Member States in accordance
with their respective constitutional procedures.

The inslruments of ratification or accession shall be deposited with the
Chairperson of the Commission.

Article 23
Entry into Force

This Protocol shall enter into force thirty (30) days after the deposit of the
instruments of ratification with the Chairperson of the Commission by a simple
majority of the Member States.

2
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The annual budget of the Pan African Parliament shall constitute an
integral part of the regular budget of the AU.

The budget shall be drawn up by the Pan African Parliament and
submitted to the relevant AU policy organs for approval, in accordance
with the AU Financial Rules and Regulations.

The financial year of the Pan African Parliament shall be the same as that
of the AU.

Article 17
Seat of the Pan-African Parliament

The seat of the Pan African Parliament shall be located in the Republic of
South Africa.

Article 18
Official and Working Languages

The official and working languages of the Pan African Parliament shall be those
of the AU.

Article 19
Relations between the Pan African Parliament, the Parliaments of Regional

Economic Communities and National Parliaments or
other Deliberative Bodies

The Pan African Parliament shall work in close co-operation with the
Parliaments of the Regional Economic Communities and the National
Parliaments or other deliberative body. To this effect, the Pan African
Parliament may, in accordance with its Rules of Procedure, convene
annual consultative fora with the Parliaments of the Regional Economic
Communities and the National Parliaments or other deliberative body to
discuss matters of common interest.

3
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Article 16
Budget of the Pan African Parliament

The Pan Afrrcan Parliament may convene in the territory of any lMember
State at the invitation of that Member State.
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Article 14
Oath of Office

At its sitting following the election and before transacting any other business, the
Parliamentarians shall take an Oath or make a Solemn Declaration. The text of
the Oath or Declaration shall be set out as an addendum to the Rules of
Procedure.

Article 15
Sess ions and Quorum

The inaugural session of the Pan African Parliament shall be convened by
the Secretary General;

The Pan African Parliament shall meet in ordinary session at least twice a

year, within a period to be determined in the Rules of Procedure. Each
ordinary session may last up to one ('1 ) month.

The Bureau, the Assembly, the Council or at least two{hirds of the Pan-
African Parliamentarians may, by written notification addressed to the
President, request an extraordinary session, subject to the following: -

a) The request shall provide the reasons for and details of the matters to
be discussed at the proposed extraordinary session.

b) The President shall convene such a session within such time as
provided for in the Rules of Procedure.

c) The session shall discuss only those matters stipulated in the
request.

d) -Tlrssession shall end upon exhaustiuntittrc agenda.

e) ln any case, the duration of an extraordinary session shall not exceed
ten (1 0) days.

The proceedings of the Pan African Parliament shall be open to the public,
unless otherwise directed by the Bureau.

(a) The quorum for a meeting of the Pan African Parliament shall be
determined by the Rules of Procedure.

(b) The Rules of Procedure may differentiate between the quorum
necessary for the conducting ordinary business by the Pan African
Parliament and the quorum needed for making valtd decisions.

3
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Article '13

The Secretary-General of the Pan African Parliament

The Pan African Parliament shall, on the recommendation of the Bureau,
appoint a Secretary General and two Deputy Secretaries General in
accordance with the AU Staff Rules and Regulations.

The Secretary General shall appoint, after consultation with the Bureau,
such other staff as may be necessary for the proper functioning of the pan
African Parliament, in accordance with the AU Staff Rules and
Regulations.

The Secretary General and a Deputy Secretary General shall be a person
of proven experience or expertise in parliamentary practice, management
and financial administration, and a demonstrated interest and
understanding of the process of integration in Africa.

The Secretary General shall be the head of the Secretariat, and shall be
responsible for the day to day management and administration of the
affairs and property of the Pan African Parliament. He/ she shall be
accountable to the Parliament through the Bureau.

The Secretary General shall be the Accounting Officer of the Parliament.

The Secretary General shall, as soon as practicable, cause to be
transmitted to the Secretaries General/Clerks of the National Parliaments
or other deliberative body and the Parliaments of the Regional Economic
Communities copies of the records of all the relevant debates at the
sessions and committee hearings of the Pan African Parliament for
information.

The Deputy Secretaries General shall assist the Secretary General in the
discharge of his/her duties.

The Secretary General shall ensure that proper books of account are kept
for the Pan African Parliament; the Secretary General shall submit
annually a report on the utilization of the funds available to the Pan African
Parliament including its budgetary allocation through the Bureau to the
Council in accordance with the AU Financial Rules and Regulations.

The Secretary General and the Deputy Secretaries General shall before
assuming office take an Oath or make a Solemn Declaration before the
Pan African Parliament.

7
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The functions of the President and the Vice-Presidents shall be defined in
the Rules of Procedure.

The term of office of the President and the Vice-Presidents of the Bureau
shall be two (2) and a half years renewable once.
The President shall preside over all parliamentary proceedings except
those held in committees and, in his or her absence, the Vice-Presidents
shall act in rotation, in accordance with the Rules of Procedure

The Vice-Presidents shall be ranked in the order of First, Second, Third
and Fourth Vice-President, in accordance with the result of the vote. ln the

absence of the President, each Vice President shall stand in for the
President in rotation.

The offices of the President and Vice-President shall become vacant if the
holder:

6

7

8

a)

b)

c)

d)

dies;

resigns in writing to the Bureau;

is unable to perform his or her functions for reasons of physical or
mental incapacity;

is removed on grounds of misconduct;

loses his/her membership of the Pan African Parliament or when his

or her term of office expires.
e)

Removal on the grounds stipulated in paragraph B (c) or 8 (d) above shall
be by a resolution on a motion to be decided on by secret ballot and
supported at the end of debate by two-thirds majority of all the Members of
the Pan African Parli ament seo remova on the grou nds

stipulated in 8(c), the motion shall, in addition, be supported by a medical
report.

ln case of a vacancy in the Bureau, a Member of the Pan African
Parliament shall be elected in his/her place to complete his/her term,
through an election at the sitting of the Pan African Parliament immediately
following its occurrence.

The President may, with the approval of the Bureau, invite any person to a
session of the Pan African Parliament, if in the opinion of the Bureau the
business to be transacted at that session renders the presence of that
person desirable.

9

11.

10.
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African Parliament in his or her capacity as a Pan African Parliamentarian
in the discharge of his or her duties.

Without prejudice to paragraph 2 of this Article, the Pan African Parliament
shall have the power to waive the immunity of a member in accordance
with its Rules of Procedure.

Article 10
Allowa nces

The Pan-African Parliamentarians shall
respective State Parties.

be paid allowances by their

The allowances for the President, Vice Presidents and other officials of
Committees shall be the responsibility of the respective States Parties.

Article 'l l
Rules of Procedure

The Parliament may adopt and amend its own Rules of Procedure
including the procedures for giving effect to its mandate under Article 8 of
this Protocol, by a two{hirds ma.iority of all its members.

ln developing its Rules of Procedure, the Parliament shall ensure
consistency of these Rules with AU rules and regulations.

Article 12
The Bureau of the Pan African Parliament

There shall be a Bureau of the Pan African Parliament which shall be
elected on a rotational basis among the five (5) regions of the AU.

The Pan African Parliament shall elect, at its first sitting, by secret ballot,
from among its mernbers and in accordance with its Rules offrocedure, a
President and four (4) Vice-Presidents representing the five (5) regions of
the AU. The election shall, in each case, be by simple majority of the
members present and voting. At least two (2) of the Bureau Members
shall be women.

The Bureau shall, in line with the relevant AU rules and regulations, be
responsible for the development of policies for the management and
administration of the affairs and property of the Pan African Par ament,
which shall be submitted to the Plenary for approval.

2

1

2

2

3

10



9

3

f) Request the attendance of officials of the other organs of the African
Union at its sessions to offer assistance to the Parltament in the
discharge of its duties;

S) Promote the programmes and objectives of African Union in Member
States;

h) Receive, consider and submit opinions on draft legal instruments,
treaties and other international agreements as may be referred to it
by the Council or Assembly;

i) Liaise with National Parliaments or other deliberative bodies and the
Parliaments of the Regional Economic Communities on all matters
relating to the African Union and regional integration in Africa;

j) Carry out such other activities as it deems appropriate to achieve the
objectives set out in Article 3 of this Protocol.

Without prejudice to the preceding paragraphs and in so far as it is not in
conflict with the mandate of any other organ of the AU, the powers and
functions of the Parliament may also be exercised through:

a) Fact-finding or inquiry missions;

b) Observer missions;

a) The Pan African Parliament shall have the power in accordance with
the Financial Rules and Regulations of the African Union, to engage
in fund raising activities.

b) The Pan African Parliament shall not have the power to raise a loan.

5. For the avoidance of doubt, paragraph 2 shall not apply to lhe Assembly,
Council or Court

Article I
Privileges and lmmunities of the Pan-African Parliamenta rian s

The Pan African Parliamentarians, while exercising their functions, shall
enjoy in the territory of each Member State the immunities and privileges
extended to representatives of Member States under the General
Convention on the Privileges and lmmunities of the OAU and the Vienna
Convention on Diplomatic Relations.

The Pan African Parliamentarians shall enjoy parliamentary immunity in

each Member State. Accordingly, a member of the Pan African Parliament
shall not be liable to civil or criminal proceedings, arrest, imprisonment or
damages for what is said or done by him or her, within or outside the Pan

4

1

2
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a medical report in accordance with rules provided for in the Rules of
Procedure.

Where a vacancy occurs in the office of a member of the Pan African
Parliament a bye-election shall be conducted to fill his or her place subject
to Article a(3). The person elected shall serve for the remainder of the
term of the member and shall be eligible for re-election for a full term.

Article 7
Voting in the Pan African Parliament

The Pan African Parliamentarian shall vote in person and in his or her personal
and independent capacity except when he or she is on an official mission of the
Parliament in which case he or she may vote through a proxy. A Parliamentarian
cannot act as a proxy for more than one (1) lVember at a time.

Article 8
Functions and Powers

The Pan African Parliament shall be the legislative organ of the African
Union. ln this regard,

a) The Assembly shall determine the subjects/areas on which the Pan
African Parliament may propose draft model laws;

b) The Pan African Parliament may on its own make proposals on the
subjects/areas on which it may submit or recommend draft Model
Laws to the Assembly for its consideration and approval.

The Pan African Parliament shall alsot

a) Receive and consider reports of other organs of the African Union as
may be referred to it by the Council or the Assembly, including audit
and other reports and make recommendations thereon;

b) Debate and discuss its own budget and the budget of the Union and
make recommendations thereon to the relevant policy organs;

c) Establish any Parliamentary Committee and determine its functions,
mandate, composition and term of office;

d) Discuss any matter relevant to the African Union and make
recommendations to the Council or the Assembly as it may deem
appropriate:

e) Make proposals to the Council on the structure of the Secretariat of
the Parliament taking into account its needs;

1

2
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The term of a ltrlember of the Pan African Parliament shall be five (5)
years. He or she shall be eligible for re-election for one (1) further term
only.

The term of a Member of the Pan African Parliament shall commence from
the date on which he or she is sworn into office and shall end on the last
day of the term of the Parliament.

dies;

ceases to satisfy the eligibility criteria stipulated in this Protocol for
Members of the Pan African Parliament;

is unable to perform his or her functions because of physical or
mental incapacity;

resigns in writing to the President ;

is removed on grounds of misconduct by the Pan African Parliament
in accordance with its Rules of Procedure;

is absenlfromlhe Pan Africa+ P-rliament meetingsJor such period
and in such circumstances as are prescribed by the Rules of
Procedure of the Pan African Parliament;

is convicted by a court of competent jurisdiction of an offence
involving fraud, dishonesty or moral integrity and sentenced to a lerm
of imprisonment exceeding six (6) months

Represents a State Party which is suspended from participating in
the activities of the AU;

When his or her term expires,

1

a

a)

b)

c)

d)

e)

J)

s)

h)

i)

4 Removal on the grounds stipulated in paragraph 6(c) or 6 (e) above shall
be by a resolution on a motion to be decided on by secret ballot and
supported at the end of a debate by two-thirds majority of all the Members
of the Pan African Parliament. ln the case of a removal on the grounds
stipulated in paragraph 6(c), the motion shall, in addition, be supported by

For the avoidance of doubt, a Member of a National Parliament or other
deliberative body is eligible to contest an election to the Pan African
Parliament. However, if elected, he or she shall resign from the National
Parliament or other deliberative body.

Article 6
Tenure of Office of a Member and Vacancies

The seat of a Member of the Pan African Parliament shall become vacant
if the holder:

2.
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(b) The representation of each State Party must reflect the diversity of
political opinions in each National Parliament or other deliberative
body taking into account the number of members from each political
party represenled in the national Parliament.

(c) The elections of Members of the Pan African Parliament by the
National Parliaments or other deliberative body shall be conducted as
far as possible in the same month throughout the l/ember States as
maybe decided by the Assembly.

(d) The election of the President of the Pan African Parliament shall be
presided over by the Chairperson of the Assembly

(a) Qualifications for election to the Pan African Parliament shall be the
same as for a Natronal Parliament or other deliberative body.

(b) Notwithstanding paragraph 2(a) of this Article, membership of the
Pan African Parliament shall not be compatible with the exercise of
executive or judicial functions in a State Party or a permanent office
in the AU, a Regional Economic Community or other international
organization,

Until a code is developed for election to the Pan African Parliament by
direct universal suffrage, the procedure for election to the Pan African
Parliament shall be determined by the National Parliament or other
deliberative body of each Member State.

(a) The institution of a Member State which determines disputes about
elections to the National Assembly or other deliberative body shall be
responsible for determining any question that may arise as to
whether a person has been duly elected a lVember of the Pan African
Parliament or whether a vacancy has occurred in the representation
atlhe Pan African Parliarnent of a Member State.

5

(b) Where the institution decides that a vacancy has occurred a bye-
election shall be conducted to elect another person to fill the vacancy.

The Speaker/President of the National Parliament or other deliberative
body shall notify the President of the Pan African Parliament of every
election under paragraph one ('l) of this Article and every determination
under paragraph four (4) of this Article.

2.

4.
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e) familiarize the peoples of Africa and the African Diaspora with the
objectives and policies aimed at integrating the African Continent
within the framework of the African Union;

f) promote peace, security and stability;

S) contribute to a more prosperous future for the peoples of Africa by
promoting collective self-reliance and economic recovery;

h) facilitate cooperation and development in Africa;

i) strengthen continental solidarity, co-operation and development and
build a sense of common destiny;

j) facilitate cooperation among Regional Economic Communtties in
Africa and their Parliamentary fora;

k) to encourage National and Regional Parliaments to ratify and
integrate treaties adopted by the AU into their legal systems't

l) co-operate with National and Regional Parliaments and similar
bodies within and outside Africa as well as civil societies, community
based organizations and grassroots organizations;

m) invite and encourage the full participation of African Diaspora as an
important part of the African peoples in the building of the African
Union in accordance with modalities approved by the Assembly.

Article 4
Me mbersh ip

Until the Assembly decides otherwise, each State Party shall
represented in the Pan African Parliament by an equal number
parliamentarians.

be
of

The membership of the Pan African Parliament shall comprise five (5)
members elected by each State Party.

At least two (2) of the elected members, shall be women, A Delegation
which does not satisfy this requirement shall not have the right to be
accredited for representation in the Parliament.

Article 5
Elections

(a) The National Parliament or other deliberative body shall elect from
outside its membership, five (5) members of the Pan African
Parliame nt.

2

3

1
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"President" unless otherwise specified means the Member of the Pan African
Parliament elected to preside over the business of Parliament in accordance
with Article 1 3 of this Protocol;

"Protocol" means the Protocol to the Constitutive Act of the African Union
relating to the Pan-African Parliament;

"Region of Africa" shall have the meaning assigned to it in the relevant
decisions of the Assembly;

"State Party" means a Member State who has ratified or acceded to this
Protocol,

"Treaty" means the Treaty Establishing the African Economic Community

Article 2

The Pan African Parliament

The Pan African Parliament established by the Protocol to the Treaty
establishing the African Economic Community Relating to the
Establishment of the Pan African Parliament is hereby continued in
existence and shall have the functions and powers provided for in the
present Protocol.

The organs of the Pan African Parliament shall be the Plenary, the
Bureau, the Secretariat, Committees and regional groups.

The Pan African Parliamentarians shall represent all the peoples of Africa
and the interests of the African diaspora,

Article 3

Objectives of the Pan African Parliament

The objectives of the Pan African Parlrament shall be to:

a) give a voice to the African peoples and the Diaspora;

b) facilitate the eflective implementation of the policies and objectives of
the AU;

c) promote the principles of human and peoples'rights and democracy
in Africa;

d) encourage good governance, respect for the rule of law,
transparency and accountability in Member States;

2

3

1.
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"Assembly" means the Assembly of Heads of States and Government of the
African Union;

"Bureau" means the Bureau of the Pan-African Parliament and it is composed
by the President and Vice-Presidents of the Pan-African Parliament;

"Chairperson of the Commission" refers to the Chairperson of the African
Union Commission:

"Secretary-Gene ra l" means the Secretary-General of the Pan African
Parliament;

"Commission" means the African Union Commission;

"Community" means lhe African Economic Community;

"Council" means the Executive Council of Ministers of the African Union;

"Court" means the African Court of Justice and Human and Peoples' Rights of
the African Union;

"Deputy Secretary-General" means the Deputy Secretary-General of the Pan
African Parliament;

"lnaugural Session" means the first meeting of the Pan African Parliament after
the election of the Members:

"Member of Pan African Parliament" or Pan African Parliamentarian" or
"Member" means a person elected to the Pan African Parliament in accordance
with Article 5 of this Protocol;

"Member State" means a Member State of the African Unioni

"OAU" means the Organization of African Unity;

"Other deliberative body" means the institution in a Member State which
performs the legislative functions of the State;

"Parliament" means the Pan African Parliament;

"Plenary" means a meeting of the whole or full Parliament;
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adopted by the Twenty-sixth Ordinary Session of the Assembly in Addis Ababa,
Ethiopia, on 1 '1 July 1990;

Considering that by the Algiers Declaration (AHG/Decl. 1 (XXXV) of 14 July
1999, the Assembly reaffirmed its faith in the African Economic Community;

Determined to promote democratic principles and popular participation, to
consolidate democratic institutions and culture and to ensure good governance;

Further determined to promote and protect human and peoples' rights in
accordance with the African Charter on Human and Peoples' Rights and other
relevant human rights instruments;

Conscious of the obligations and legal implications for Member States of the
need to establish the Pan African Parliament;

Taking into account the decision of the Assembly adopted at its Twelfth
Ordinary Session held in Addis Ababa, Ethiopia in February 2009

[Assembly/AU/D ec. 223 (Xll)] requesting the Commission to initiate a review
process of the Protocol in consultation with the Permanent Representatives
Committee taking into account the views of the Pan African Parliament;

Noting that Articles 25 of the Protocol to the Treaty Establishing the African
Economic Community Relating to the Pan-African Parliament provided for a

review of the operation and effectiveness of the Protocol and the system of
representalion in the Pan African Parliament after five years and also for further
Conferences of the Members at intervals of ten (10) years or such shorter time as
may be decided by the Pan-African Parliament;

Firmly convinced that the strengthening of the Pan-African Parliament will
ensure effectively the full participation of the African peoples in the economic
development and integration of the continent;

HEREBY AGREE AS FOLLOWS:

Article 1

Definitions

ln this Protocol,

"AU" means the African Union;

"African Diaspora" means peoples of African origin living outside the Continent
irrespective of their citizenship and nationality and who are willing to contribute to
the development of the Continent and the building of the African Union;



PREAMBLE

The Member States of the African Union, States Parties to the Constitutive Act
of the African Union:

Bearing in mind the Sirte Declaration adopted at the Fourth Extraordinary
Session of the Assembly of Heads of State and Government held in Sirte' Libya
on 9.9.99 establishing the African Union and calling for the speedy establishment
of the institutions provided for in the Treaty Establishing the African Economic
Community signed in Abuja, Nigeria, on 3 June '1991, and the establishment of
the Pan-African Parliament by the year 2000;

Noting, in particular, the adoption by the Assembly of Heads of State and
Government meeting at its 36th Ordinary Session in Lome, Togo, from 10 lo 12

July 2000, of the Constitutive Act of the African Union, thereby giving concrete
expression to the common vision of a united, integrated and strong Africa;

Considering the principles and objectives stated in the Constitutive Act of the
African Unioni

Further considering that Articles 5 and 17 of the Constitutive Act of the African
Union provide for a Pan-African Parliament as an organ of the African U nion,
whose composition, functions, powers and organization are to be defined in a
Protocol;

Further noting that the establishment of the Pan African Parliament is informed
by a vision to provide a common platform for African peoples in the continent and
the diaspora and their grassroots organizations to be more involved in

discussions and decision-making on the problems and challenges facing the
continent;

Conscious of the imperative and urgent need to further consolidate the
aspiration of the African peoples for greater unity, solidarity and cohesion in a

larger community transcending cultural, ideological, ethnic, religious and national
differences;

Recalling the Cairo Agenda for Action which was endorsed by the Thirty-first
Ordinary Session of the Assembly held in Addis Ababa, Ethiopia, from 26 to 28
June 1995 (AHG/Res. 236 (XXXI), and which recommended the speeding up of
the rationalization of the institutional framework in order to achieve economic
integration at the regional level;

Further Recalling the Declaration on the Political and Socio-Economic Situation
in Africa and the Fundamental Changes Taking Place in the World, which was

1
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Dear Cferk

RE: RATIFICATION OF THE PROTOCOL TO THE CONSTITUTIVE ACT OF THE
AFRICAN UNION RELATING TO THE PAN.AFRICAN PARLIAMENT

Reference is made to the new Protocol relating to the Pan African Parliament (PAP) that
was adopted during the 23'd Ordinary Session of the African Union Assembly that was held

in Malabo, Equatorial Guinea in June, 2014 (copy attached). It is expecteo thdt the
Protocol shall enter into force after receipt of the 28th instrument of ratification.

You may be aware that H.E. the President has accepted to be the Special Guest of Honour
at the Pan African Parliament's 10th Anniversary celebrations which are set for 18tr'May,
2015 in Midrand, South Africa. It may therefore augur well with the President's vision ot
Pan-Africanism and Africa Renaissance to have Kenya as the first Afncan country to ratify
the new Protocol of the PAP and to actually announce it during the occasion.

This is therefore to request that you consider initiating the ratification process of thrs

Protocol.
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PREAMBLE

The Member States of the African Union, States Parties to the Constitutive Act
of the African Union:

Bearing an mind the Sirte Declaration adopted at the Fourth E>.traordinary
Session of the Assembly of Heads of State and Government held in Sirte, Libya
on 9.9.99 establishing the African Union and calling for the speedy establishment
of the institutions provided for in the Treaty Establishing the African Economic
Community signed in Abuja, Nigeria, on 3 June 1991 , and the establishment of
the Pan-African Parliament by the year 2000;

Noting, in particular, the adoption by the Assembly of Heads of State and
Government meeting at its 36h Ordinary Session in Lome, Togo, from 10 lo 12
July 2000, of the Constitutive Act of the African Union, thereby giving concrete
expression to the common vision of a united, integrated and strong Africa;

Considering the principles and objectives stated in the Constitutive Act of the
African Union;

Further considering that Articles 5 and 17 of the Constitutive Act of the African
Union provide for a Pan-African Parliament as an organ of the African Union,
whose composition, functions, powers and organization are to be defined in a
Protocol:

Further noting that the establishment of the Pan African Parliament is informed
by a vision to provide a common platform for African peoples in the continent and
the diaspora and their grassroots organizations to be more involved in
discussions and decision-making on the problems and challenges facing the
continent;

Conscious of the imperative and urgent need to further consolidate the
aspiration of the African peoples for greater unity, solidarity and cohesion in a
larger community transcending cultural, ideological, ethnic, religious and national
differences;

Recalling the Cairo Agenda for Action which was endorsed by the Thirty-first
Ordinary Session of the Assembly held in Addis Ababa, Ethiopia, from 26 to 28
June 1995 (AHG/Res.236 (XXXI), and which recommended the speeding up of
the rationalization of the institutional framework in order to achieve economic
integration at the regional level:

Further Recalling the Declaration on the Political and Socio-Economic Situation
in Africa and the Fundamental Changes Taking Place in the World, which was



adopted by the Twenty-sixth Ordinary Session of the Assembly in Addis Ababa,
Ethiopia, on 1 1 July 1990;

Considering that by the Algiers Declaration (AHG/Decl. 1 (XXXV) of 14 July
1999, the Assembly reaffirmed its faith in the African Economic Communityi

Oetermined to promote democratic principles and popular participation, to
consolidate democratic institutions and culture and to ensure good governance;

Further determined to promote and protect human and peoples' rights in
accordance with the African Charter on Human and Peoples' Rights and other
relevant human rights instruments:

Conscious of the obligations and legal implications for lvlember States of the
need to establish the Pan African Parliament;

Article 1

Definitions

ln this Protocol,

"AU" means the African Union;

"African Diaspora" means peoples of African origin living outside the Continent
irrespective of their citizenship and nationality and who are willing to contribute to
the development of the Continent and the building of the African Union;

2

Taking into account the decision of the Assembly adopted at its Twelfth
Ordinary Session held in Addis Ababa, Ethiopia in February 2009
[Assembly/Au/Dec. 223 (Xll)] requesting the Commission to initiate a review
process of the Protocol in consultation with the Permanent Representatives
Committee taking into account the views of the Pan African Parliament;

Noting that Articles 25 of the Protocol to the Treaty Establishing the African
Economic Community Relating to the Pan-African Parliament provided for a
review of the operation and effectiveness of the Protocol and the system of
representation in the Pan African Parliament after five years and also for further
Conferences of the Members at intervals of ten (10) years or such shorter time as
may be decided by the Pan-African Parliament;

Firmly convinced that the strengthening of the Pan-African Parliament will
ensure elfectively the full participation of the African peoples in the economic
development and integration of the continent;

HEREBY AGREE AS FOLLOWS:
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"Assembly" means the Assembly of Heads of States and Government of the
African Union;

"Bureau" means the Bureau of the Pan-African Parliament and it is composed
by the President and Vice-Presidents of the Pan-African Parliament;

"Chairperson of the Commission" refers to the Chairperson of the African
Union Commission;

"Secretary-General" means the Secretary-General of the Pan African
Parliament;

"Commission" means the African Union Commission;

"Community" means the African Economic Community:

"Council" means the Executive Council of Ministers of the African Union:

"Court" means the African Court of Justice and Human and Peoples' Rights of
the African Union:

"Deputy Secretary-General" means the Deputy Secretary-General of the Pan
African Parliament;

"lnaugural Session" means the first meeting of the Pan African Parliament after
the election of the Members;

"Member of Pan African Parliament" or Pan African Parliamentarian" or
"Member" means a person elected to the Pan African Parliament in accordance
with Article 5 of this Protocol;

"Member State" means a Member State of the African Union:

"OAU" means the Organization of African Unity:

"Other deliberative body" means the institution in a Member State which
performs the legislative functions of the State;

"Parliament" means the Pan African Parliament;

"Plenary" means a meeting of the whole or full Parliament;
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1

"President" unless otherwise specified means the Member of the Pan African
Parliament elected to preside over the business of Parliament in accordance
with Article 13 of this Protocol;

"Protocol" means the Protocol to the Constitutive Act of the African Union
relating to the Pan-African Parliament;

"Region of Africa" shall have the meaning assigned to it in the relevant
decisions of the Assembly;

"State Party" means a Member State who has ratified or acceded to this
Protocol.

"Treaty" means the Treaty Establishing the African Economic Community.

Article 2
The Pan African Parliament

The Pan African Parliament established by the Protocol to the Treaty
establishing the African Economic Community Relating to the
Establishment of the Pan African Parliament is hereby continued in
existence and shall have the functions and powers provided for in the
present Protocol.

The organs of the Pan African Parliament shall be the Plenary, the
Bureau, the Secretariat, Committees and regional groups.

The Pan African Parliamentarians shall represent all the peoples of Africa
and the interests of the African diaspora.

Article 3
Objectives of the Pan African Parliament

2

3

The objectives of the Pan African Parliament shall be to:

a) give a voice to the African peoples and the Diaspora;

b) facilitate the effective implementation of the policies and objectives of
the AU;

c) promote the principles of human and peoples' rights and democracy
in Africa;

d) encourage good governance, respect for the rule of law,

. transparency and accountability in Member States;
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e) familiarize the peoples of Africa and the African Diaspora with the
objectives and policies aimed at integrating the African Continent
within the framework of the African Union:

f) promote peace, security and stability;

S) contribute to a more prosperous future for the peoples of Africa by
promoting collective self-reliance and economic recovery;

h) facilitate cooperation and development in Africa;

i) strengthen continental solidarity, co-operation and development and
build a sense of common destiny;

j) facilitate cooperation among Regional Economic Communities in
Afnca and their Parliamentary fora;

k) to encourage National and Regional Parliaments to ratify and
integrate treaties adopted by the AU into their legal systems';

l) co-operate with National and Regional Parliaments and similar
bodies within and outside Africa as well as civil societies, community
based organizations and grassroots organizations;

m) invite and encourage the full participation of African Diaspora as an
important part of the African peoples in the building of the African
Union in accordance with modalities approved by the Assembly.

Article 4
Membership

The membership of the Pan African Parliament shall comprise five (5)
members elected by each State Party.

At least two (2) of the elected members, shall be women. A Delegation
which does not satisfy this requirement shall not have the right to be
accredited for representation in the Parliament-

Article 5
Elections

(a) The National Parliament or other deliberative body shall elect from
outside its membership, five (5) members of the Pan African
Parliament.

2

J

Until the Assembly decides otherwise, each State Party shall be
represented in the Pan African Parliament by an equal number of
parliamentarians.

1
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(b) The representation of each State Parly must reflect the diversity of
political opinions in each National Parliament or other deliberative
body taking into account the number of members from each political
party represented in the national Parliament.

(c) Ihe elections of Members of the Pan African Parliament by the
National Parliaments or other deliberative body shall be conducted as
far as possible in the same month throughout the Member States as
maybe decided by the Assembly.

(d) The election of the President of the Pan African Parliament shall be
presided over by the Chairperson of the Assembly

(a) Qualifications for election to the Pan African Parliament shall be the
same as for a National Parliament or other deliberative body.

(b) Notwithstanding paragraph 2(a) of this Article, membership of the
Pan African Parliament shall not be compatible with the exercise of
executive or judicial functions in a State Party or a permanent office
in the AU, a Regional Economic Community or other international
organization.

Until a code is developed for election to the Pan African Parliament by
direct universal suffrage, the procedure for election to the Pan African
Parliament shall be determined by the National Parliament or other
deliberative body of each Member State.

(a) The institulion of a Member State which determines disputes about
elections to the National Assembly or other deliberative body shall be
responsible for determining any question that may arise as to
whether a person has been duly elected a Member of the Pan African
Parliament or whether a vacancy has occurred in the representation
at the Pan African Parliament of a Member State.

(b) Where the institution decides that a vacancy has occurred a bye-
election shall be conducted to elect another person to fill the vacancy.

The Speaker/President of the National Parliament or other deliberative
body shall notify the President of the Pan African Parliament of every
election under paragraph one ( 1) of this Article and every determination
under paragraph four (4) of this Article.

4
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For the avoidance of doubt. a Member of a National Parliament or other
deliberative body is eligible to contest an election to the Pan African
Parliament. However, if elected, he or she shall resign from the National
Parliament or other deliberative body.

Article 6
Tenure of Office of a Member and Vacancies

The term of a Member of the Pan African Parliament shall be five (5)
years. He or she shall be eligible for re-election for one (1 ) further term
only.

The term of a Member of the Pan African Parliament shall commence from
the date on which he or she is sworn into office and shall end on the last
day of the term of the Parliament.

The seat of a Member of the Pan African Parliament shall become vacant
if the holder:

a) dies;

b) ceases to satisfy the eligibility criteria stipulated in this Protocol for
Members of the Pan Afncan Parliament;

c) is unable to perform his or her functions because of physical or
mental incaPacity;

d) resigns in writing to the President ;

e) is removed on grounds of misconduct by the Pan African Parliament
in accordance with its Rules of Procedure:

f) is absent from the Pan African Padiament meetings for such period
and in such circumstances as are prescribed by the Rules of
Procedure of the Pan African Parliament;

S) is convicted by a court of competent jurisdiction of an offence
involving fraud, dishonesty or moral integrity and sentenced to a term
of imprisonment exceeding six (6) months

h) Represents a State Party which is suspended from participating in
the activities of the AU;

i) When his or her term expires.

Removal on the grounds stipulated in paragraph 6(c) or 6 (e) above shall
be by a resolution on a motion to be decided on by secret ballot and
supported at the end of a debate by two-thirds majority of all the Members
of the Pan African Parliament. ln the case of a removal on the grounds
stipulated in paragraph 6(c), the motion shall, in addition, be supported by

2

3

4

1



a medical report in accordance with rules provided for in the Rules of
Procedure.

Where a vacancy occurs in the office of a member of the Pan African
Parliament a bye-election shall be conducted to flll his or her place subject
to Article 4(3). The person elected shall serve for the remainder of the
term of the member and shall be eligible for re-election for a full term,

Article 7
Voting in the Pan African Parliament

The Pan African Parliamentarian shall vote in person and in his or her personal
and independent capacity except when he or she is on an official mission of the
Parliamenl in which case he or she may vote through a proxy. A Parliamentarian
cannot act as a proxy for more than one (1) Member at a time.

Article 8
Functions and Powers

The Pan African Parliament shall be the legislative organ of the African
Union. ln this regard,

a) The Assembly shall determine the subjects/areas on which the Pan
African Parliament may propose draft model laws;

b) The Pan African Parliament may on its own make proposals on the
subjects/areas on which it may submil or recommend draft Model
Laws to the Assembly for its consideration and approval.

2. The Pan African Parliament shall also

a) Receive and consider reports of other organs of the African Union as
may be referred to it by the Council or the Assembly, including audit
and other reports and make recommendations thereon;

b) Debate and discuss its own budget and the budget of the Union and
make recommendations thereon to the relevant policy organs;

c) Establish any Parliamentary Committee and determine its functions'
mandate, composition and term of office;

d) Discuss any matter relevant to the African Union and make
recommendations to the Council or the Assembly as it may deem
appropriate:

e) Make proposals to the Council on the structure of the Secretariat of
the Parliament taking into account its needs;

1
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f) Request the attendance of officials of the other organs of the African
Union at its sessions to offer assistance to the Parliament in the
discharge of its duties;

S) Promote the programmes and objectives of African Union in Member
States:

h) Receive, consider and submit opinions on draft legal instruments,
treaties and other international agreements as may be referred to it
by the Council or Assembly:

i) Liaise with National Parliaments or other deliberative bodies and the
Parliaments of the Regional Economic Communities on all matters
relating to the African Union and regional integration in Africa;

.i) Carry out such other activities as it deems appropriate to achieve the
ob.iectives set out in Article 3 of this Protocol.

Without prejudice to the preceding paragraphs and in so far as it is not in
conflict with the mandate of any other organ of the AU, the powers and
functions of the Parliament may also be exercised through:

a) Fact-finding or inquiry missions;

b) Observer missions;

For the avoidance of doubt, paragraph 2 shall not apply to the Assembly,
Council or Court.

Article 9
Privileges and lmmunities of the Pan-African Parliamentarians

The Pan African Parliamentarians, while exercising their functions, shall
enjoy in the territory of each Member State the immunities and privileges
extended to representatives of Member States under the General
Convention on the Privileges and lmmunities of the OAU and the Vienna
Convention on Diplomatic Relations.

The Pan African Parliamentarians shall enjoy parliamentary immunity in
each Member State. Accordingly, a member of the Pan African Parliament
shall not be liable to civil or criminal proceedings, arrest, imprisonmenl or
damages for what is said or done by him or her, within or outside the Pan

3

4

1

2

a) The Pan African Parliament shall have the power in accordance with
the Financial Rules and Regulations of the African Union, to engage
in fund raising activities.

b) The Pan African Parliament shall not have the power to raise a loan.

5.
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PREAMBLE

The Member States of the African Union, States Parties to the Constitutive Act

of the African Union:

Bearing in mind the Sirte Declaration adopted at the Fourth Extraordinary
Session of the Assembly of Heads of State and Government held in Sirte, Libya
on 9.9.99 establishing the African Union and calling for the speedy establishment
of the institutions provided for in the Treaty Establishing the African Economic
Community signed in Abuja, Nigeria, on 3 June 199'l , and the establishment of
the Pan-African Parliament by the year 2000;

Noting, in particular, the adoption by the Assembly of Heads of State and
Government meeting at its 36rh Ordinary Session in Lome, Togo, from 10 to 12

July 2000, of the Constitutive Act of the African Union, thereby giving concrete
expression to the common vision of a united, integrated and strong Africa;

Considering the principles and objectives stated in the Constitutive Act of the
African Union;

Further considering that Articles 5 and 17 of the Constitutive Act of the African
Union provide for a Pan-African Parliament as an organ of the African Union,
whose composition, functions, powers and organization are to be defined in a
Protocol;

Further noting that the establishment of the Pan African Parliament is informed
by a vision to provide a common platform for African peoples in the continent and
the diaspora and their grassroots organizations to be more involved in

discussions and decision-making on the problems and challenges facing the
continent;

Conscious of the imperative and urgent need to further consolidate the
aspiration of the African peoples for greater unity, solidarity and cohesion in a

larger community transcending cultural, ideological, ethnic, religious and national
differences;

Recalling the Cairo Agenda for Action which was endorsed by the ThirtyJirst
Ordinary Session of the Assembly held in Addis Ababa, Ethiopia, from 26 to 28
June 1995 (AHG/Res. 236 (XXXI), and which recommended the speeding up of
the rationalization of the institutional framework in order to achieve economic
integration at the regional level;

Further Recalling the Declaration on the Political and Socio-Economic Situation
in Africa and the Fundamental Changes Taking Place in the World, which was

1
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adopted by the Twenty-sixth Ordinary Session of the Assembly in Addis Ababa,
Ethiopia, on 1 1 July '1990;

Considering that by the Algiers Declaration (AHG/Decl. 1 (XXXV) of 14 July
1999, the Assembly reaffirmed its faith in the African Economic Community;

Determined to promote democratic principles and popular participation, to
consolidate democratic institutions and culture and to ensure good governance;

Further determined to promote and protect human and peoples' rights in
accordance with the African Charter on Human and Peoples' Rights and other
relevant human rights instruments;

Conscious of the obligations and legal implications for Member States of the
need to establish the Pan African Parliament;

Taking into account the decision of the Assembly adopted at its Twelfth
Ordinary Session held in Addis Ababa, Ethiopia in February 2009
[Assembly/AU/Dec. 223 (Xll)] requesting the Commission to initiate a review
process of the Protocol in consultation with the Permanent Representatives
Committee taking into account the views of the Pan African Parliament;

Noting that Articles 25 of the Protocol to the Treaty Establishing the African
Economic Community Relating to the Pan-African Parliament provided for a
review of the operation and effectiveness of the Protocol and the system of
representation in the Pan African Parliament after five years and also for further
Conferences of the Members at intervals of ten (10) years or such shorter time as
may be decided by the Pan-African Parliament;

Firmly convinced that the strengthening of the Pan-African Parliament will
ensure effectively the full participation of the African peoples in the economic
development and integration of the continent;

HEREBY AGREE AS FOLLOWS:

Article I
Definitions

ln this Protocol,

"AU" means the African Union;

"African Diaspora" means peoples of African origin living outside the Continent
irrespective of their citizenship and nationality and who are willing to contribute to
the development of the Continent and the building of the African Union;
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"Assembly" means the Assembly of Heads of States and Government of the
African Union;

"Bureau" means the Bureau of the Pan-African Parliament and it is composed
by the Presidenl and Vice-Presidents of the Pan-African Parliament;

"Chairperson of the Commission" refers to the Chairperson of the African
Union Commission;

"Secretary-General" means the Secretary-General of the Pan African
Parliament;

"Commission" means the African Union Commission:

"Community" means the African Economic Community;

"Council" means the Executive Council of Ministers of the African Union;

"Court" means the African Court of Justice and Human and Peoples' Rights of
the African Union;

"Deputy Secretary-General" means the Deputy Secretary-General of the Pan
African Parliament;

"lnaugural Session" means the first meeting of the Pan African Parliament after
the election of the Members;

"Member of Pan African Parliament" or Pan African Parliamentarian" or
"Member" means a person elected to the Pan African Parliament in accordance
with Article 5 of this Protocol;

"Member State" means a Member State of the African Union;

"OAU" means the Organization of African Unity,

"Other deliberative body" means the institution in a Member State which
performs the legislative functions of the State;

"Parliament" means the Pan African Parliament;

"Plenary" means a meeting of the whole or full Parliament;
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"President" unless otherwise specified means the Member of the Pan African
Parliament elected to preside over the business of Parliament in accordance
with Article '13 of this Protocol;

"Protocol" means the Protocol to the Constitutive Act of the African Union
relating to the Pan-African Parliament;

"Region of Africa" shall have the meaning assigned to it in the relevant
decisions of the Assembly;

"State Party" means a Member State who has ratified or acceded to this
Protocol.

"Treaty" means the Treaty Establishing the African Economic Community

Article 2
The Pan African Parliament

The Pan African Parliament established by the Protocol to the Treaty
establishing the African Economic Community Relating to the
Establishment of the Pan African Parliament is hereby continued in
existence and shall have the functions and powers provided for in the
present Protocol.

The organs of the Pan African Parliament shall be the Plenary, the
Bureau, the Secretariat, Committees and regional groups.

The Pan African Parliamentarians shall represent all the peoples of Africa
and the interests of the African diaspora.

Article 3
Objectives of the Pan African Parliament

The objectives of the Pan African Parliament shall be to:

a) give a voice to the African peoples and the Diaspora;

b) facilitate the effective implementation of the policies and objectives of
the AU;

c) promote the principles of human and peoples'rights and democracy
in Africa;

d) encourage good governance, respect for the rule of law,
transparency and accountability in Member States;

2
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e) familiarize the peoples of Africa and the African Diaspora with the
ob.jectives and policies aimed at integrating the African Continent
within the framework of the Afncan Union;

f) promote peace, security and stability;

S) contribute to a more prosperous future for the peoples of Africa by
promoting collective self-reliance and economic recovery;

h) facilitate cooperation and development in Africa;

i) strengthen continental solidarity, co-operation and development and
build a sense of common destiny;

j) facilitate cooperation among Regional Economic Communities in
Africa and their Parliamentary fora;

k) to encourage National and Regional Parliaments to ratify and
integrate treaties adopted by the AU into their legal systems';

l) co-operate with National and Regional Parliaments and similar
bodies within and outside Africa as well as civil societies, community
based organizations and grassroots organizations;

m) invite and encourage the full participation of African Diaspora as an
important part of the African peoples in the building of the African
Union in accordance with modalities approved by the Assembly.

Article 4
Me mbers h ip

Until the Assembly decides otherwise, each State Party shall
represented in the Pan African Parliament by an equal number
parliamentarians.

be
of

The membership of the Pan African Parliament shall comprise five (5)
members elected by each State Party.

At least two (2) of the elected members, shall be women. A Delegation
which does not satisfy this requirement shall not have the right to be
accredited for representation in the Parliament.

Article 5
Elections

(a) The National Parliament or other deliberative body shall elect from
outside its membership, five (5) members of the Pan African
Parliament.

1
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(b) The representation of each State Party must reflect the diversity of
political opinions in each National Parliament or other deliberative
body taking into account the number of members from each political
party represented in the national Parliament.

(c) The elections of Members of the Pan African Parliament by the
National Parliaments or other deliberative body shall be conducted as
far as possible in the same month throughout the Member States as
maybe decided by the Assembly,

(d) The election of the President of the Pan African Parliament shall be
presided over by the Chairperson of the Assembly

(a) Qualifications for election to the Pan African Parliament shall be the
same as for a National Parliament or other deliberative body.

(b) Notwithstanding paragraph 2(a) of this Article, membership of the
Pan African Parliament shall not be compatible with the exercise of
executive or judicial functions in a State Party or a permanent office
in the AU, a Regional Economic Community or other international
organization.

Until a code is developed for election to the Pan African Parliament by
direct universal suffrage, the procedure for election to the Pan African
Parliament shall be determined by the National Parliament or other
deliberative body of each Member State,

(a) The institution of a Member State which determines disputes about
elections to the National Assembly or other deliberative body shall be
responsible for determining any question that may arise as to
whether a person has been duly elected a Member of the Pan African
Parliament or whether a vacancy has occurred in the representation
at the Pan African Parliament of a Member State.

(b) Where the institution decides that a vacancy has occurred a bye-
election shall be conducted to elect another person to fill the vacancy.

The Speaker/President of the National Parliament or other deliberative
body shall notify the President of the Pan African Parliament of every
election under paragraph one (1) of this Article and every determination
under paragraph four (4) of this Article.

3
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6 For the avoidance of doubt, a Member of a National Parliament or other
deliberative body is eligible to contest an election to the Pan African
Parliament. However, if elected, he or she shall resign from the National
Parliament or other deliberative body.

Article 6
Tenure of Office of a Member and Vacancies

The term of a Member of the Pan African Parliament shall be five (5)
years. He or she shall be eligible for re-election for one (1) further term
only.

The term of a Member of the Pan African Parliament shall commence from
the date on which he or she is sworn into office and shall end on the last
day of the term of the Parliament.

The seat of a Member of the Pan African Parliament shall become vacant
if the holder:

a) dies;

b) ceases to satisfy the eligibility criteria stipulated in this Protocol for
Members of the Pan African Parliament;

c) is unable to perform his or her functions because of physical or
mental incapacity;

d) resigns in writing to the President ;

e) is removed on grounds of misconduct by the Pan African Parliament
in accordance with its Rules of Procedure;

f) is absent from the Pan African Parliament meetings for such period
and in such circumstances as are prescribed by the Rules of
Procedure of the Pan African Parliament;

S) is convicted by a court of competent jurisdiction of an offence
involving fraud, dishonesty or moral integrity and sentenced to a term
of imprisonment exceeding six (6) months

h) Represents a State Party which is suspended from participating in
the activities of the AU;

i) When his or her term expires.

Removal on the grounds stipulated in paragraph 6(c) or 6 (e) above shall
be by a resolution on a motion to be decided on by secret ballot and
supported at the end of a debate by two{hirds majority of all the Members
of the Pan African Parliament. ln the case of a removal on the grounds
stipulated in paragraph 6(c), the motion shall, in addition, be supported by

1
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a medical report in accordance with rules provided for in the Rules of
Procedure.

Where a vacancy occurs in the office of a member of the pan African
Parliament a bye-election shall be conducted to fill his or her place subject
to Article a(3). The person elected shall serve for the remainder of the
term of the member and shall be eligible for re-election for a full term.

Article 7
Voting in the Pan African Parliament

The Pan African Parliamentarian shall vote in person and in his or her personal
and independent capacity except when he or she is on an official mission of the
Parliament in which case he or she may vote through a proxy. A Parliamentarian
cannot act as a proxy for more than one (1) Member at a time.

Article 8
Functions and Powers

The Pan African Parliament shall be the legislative organ of the African
Union. ln this regard,

a) The Assembly shall determine the subjects/areas on which the pan
African Parliament may propose draft model laws;

b) The Pan African Parliament may on its own make proposals on the
subjects/areas on which it may submit or recommend draft Model
Laws to the Assembly for its consideration and approval.

The Pan African Parliament shall also:

a) Receive and consider reports of other organs of the African Union as
may be referred to it by the Council or the Assembly, including audit
and other reports and make recommendations thereon;

b) Debate and discuss its own budget and the budget of the Union and
make recommendations lhereon to the relevant policy organs;

c) Establish any Parliamentary Committee and determine its functions,
mandate, composition and term of office;

d) Discuss any matter relevant to the African Union and make
recommendations to the Council or the Assembly as it may deem
appropriate;

e) Make proposals to the Council on the structure of the Secretariat of
the Parliament taking into account its needs;

1
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f) Request the attendance of officials of the other organs of the African
Union at its sessions to offer assistance to the Parliament in the
discharge of its duties;

S) Promote the programmes and objectives of African Union in Member
States;

h) Receive, consider and submit opinions on draft legal instruments,
treaties and other international agreements as may be referred to it
by the Council or Assembly;

i) Liaise with National Parliaments or other deliberative bodies and the
Parliaments of the Regional Economic Communities on all matters
relating to the African Union and regional integration in Africa;

j) Carry out such other activities as it deems appropriate to achieve the
objectives set out in Article 3 of this Protocol.

Without prejudice to the preceding paragraphs and in so far as it is not in
conflict with the mandate of any other organ of the AU, the powers and
functions of the Parliament may also be exercised through:

a) Fact-finding or inquiry missions;

b) Observer missrons;

a) The Pan African Parliament shall have the power in accordance with
the Financial Rules and Regulations of the African Union, to engage
in fund raising activities.

b) The Pan African Parliament shall not have the power to raise a loan.

For the avoidance of doubt, paragraph 2 shall not apply to the Assembly,
Council or Court.

Article 9

Privileges and lmmunities of the Pan-African Parlia mentarians

The Pan African Parliamentarians, while exercising their functions, shall
enjoy in the territory of each Member State the immunities and privileges
extended to representatives of Member States under the General
Convention on the Privileges and lmmunities of the OAU and the Vienna
Convention on Diplomatic Relations.

The Pan African Parliamentarians shall enjoy parliamentary immunity in
each Member State. Accordingly, a member of the Pan African Parliament
shall not be liable to civil or criminal proceedings, arrest, imprisonment or
damages for what is said or done by him or her, within or outside the Pan

4

5

2

1.



3

10

African Parliament in his or her capacity as a Pan African Parliamentarian
in the discharge of his or her duties,

Without prejudice to paragraph 2 of this Article, the Pan African Parliament
shall have the power to waive the immunity of a member in accordance
with its Rules of Procedure.

Article 10
Allowances

The Pan-African Parliamentarians shall
respective State Parties.

be paid allowances by their

The allowances for the President, Vice Presidents and other officials of
Committees shall be the responsibility of the respective States Parties,

Article 11

Rules of Procedure

The Parliament may adopt and amend its own Rules of Procedure
including the procedures for giving effect to its mandate under Article B of
this Protocol, by a two{hirds majority of all its members.

Article 12
The Bureau of the Pan African Parliament

There shall be a Bureau of the Pan African Parliament which shall be
elected on a rotational basis among the five (5) regions of the AU.

The Pan African Parliament shall elect, at its first sitting, by secret ballot,
from among its members and in accordance with its Rules of Procedure, a
President and four (4) Vice-Presidents representing the five (5) regions of
the AU. The election shall, in each case, be by simple majority of the
members present and voting. At least two (2) of the Bureau Members
shall be women.

The Bureau shall, in line with the relevant AU rules and regulations, be
responsible for the development of policies for the management and
administration of the affairs and property of the Pan African Parliament,
which shall be submitted to the Plenary for approval.

1

2

1.

2.

3.

ln developing its Rules of Procedure, the Parliament shall ensure
consistency of these Rules with AU rules and regulations.

1.
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4 The functions of the President and the Vice-Presidents shall be defined in
the Rules of Procedure.

The term of office of the President and the Vice-Presidents of the Bureau
shall be two (2) and a half years renewable once.
The President shall preside over all parliamentary proceedings except
those held in committees and, in hrs or her absence, the Vice-Presidents
shall act in rotation, in accordance with the Rules of Procedure.

The Vice-Presidents shall be ranked in the order of First, Second, Third
and Fourth Vice-President, in accordance with the result of the vote. ln the
absence of the President, each Vice President shall stand in for the
President in rotation.

The offices of the President and Vice-President shall become vacant if the
holder:

5

6

7

a)

b)

c)

d)

dies;

resigns in writing to the Bureau;

is unable to perform his or her functions for reasons of physical or
mental incapacity;

is removed on grounds of misconduct;

loses his/her membership of the Pan African Parliament or when his
or her term of office expires.

e)

Removal on the grounds stipulated in paragraph 8 (c) or 8 (d) above shall
be by a resolution on a motion to be decided on by secret ballot and
supported at the end of debate by two{hirds majority of all the Members of
the Pan African Parliament. ln the case of removal on the grounds
stipulated in 8(c), the motion shall, in addition, be supported by a medical
report.

ln case of a vacancy in the Bureau, a Member of the Pan African
Parliament shall be elected in his/her place to complete his/her term,
through an election at the sitting of the Pan African Parliament immediately
following its occurrence.

The President may, with the approval of the Bureau, invite any person to a
session of the Pan African Parliament, if in the opinion of the Bureau the
business to be transacted at that session renders the presence of that
person desirable.

9
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Article 'l3
The Secretary-General of the Pan African Parliament

The Pan African Parliament shall, on the recommendation of the Bureau,
appoint a Secretary General and two Deputy Secretaries General in
accordance with the AU Staff Rules and Regulations.

The Secretary General shall appoint, after consultation with the Bureau,
such other staff as may be necessary for the proper functioning of the Pan
African Parliament, in accordance with the AU Staff Rules and
Regulations.

The Secretary General and a Deputy Secretary General shall be a person
of proven experience or expertise in parliamentary practice, management
and financial administration, and a demonstrated interest and
understanding of the process of integration in Africa.

The Secretary General shall be the head of the Secretariat, and shall be
responsible for the day to day management and administration of the
affairs and property of the Pan African Parliament. He/ she shall be
accountable to the Parliament through the Bureau.

The Secretary General shall be the Accounting Officer of the Parliament

The Secretary General shall, as soon as practicable, cause to be
transmitted to the Secretaries General/Clerks of the National Parliaments
or other deliberative body and the Parliaments of the Regional Economic
Communities copies of the records of all the relevant debates at the
sessions and committee hearings of the Pan African Parliament for
information.

The Deputy Secretaries General shall assist the Secretary General in the
discharge of his/her duties.

The Secretary General shall ensure that proper books of account are kept
for the Pan African Parliament; the Secretary General shall submit
annually a report on the utilization of the funds available to the Pan African
Parliament including its budgetary allocation through the Bureau to the
Council in accordance with the AU Financial Rules and Regulations.

The Secretary General and the Deputy Secretaries General shall before
assuming office take an Oath or make a Solemn Declaration before the
Pan African Parliament.

3
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Article 14
Oath of Office

At its sitting following the election and before transacting any other business, the
Parliamentarians shall take an Oath or make a Solemn Declaration. The text of
the Oath or Declaration shall be set out as an addendum to the Rules of
Procedure.

Article 15
Sessions and Quorum

The inaugural session of the Pan African Parliament shall be convened by
the Secretary General;

The Pan African Parliament shall meet in ordinary session at least twice a
year, within a period to be determined in the Rules of Procedure. Each
ordinary session may last up to one (1) month.

The Bureau, the Assembly, the Council or at least two{hirds of the Pan-
African Parliamentarians may, by written notification addressed to the
President, request an extraordinary session, subject to the following: -

a) The request shall provide the reasons for and details of the matters to
be discussed at the proposed extraordinary session.

b) The President shall convene such a session within such time as
provided for in the Rules of Procedure.

c) The session shall discuss only those matters stipulated in the
request.

d) The session shall end upon exhaustion of the agenda.

e) ln any case, the duration of an extraordinary session shall not exceed
ten (10) days.

The proceedings of the Pan African Parliament shall be open to the public,
unless otheruvise directed by the Bureau.

(a) The quorum for a meeting of the Pan African Parliament shall be
determined by the Rules of Procedure.

(b) The Rules of Procedure may differentiate behveen the quorum
necessary for the conducting ordinary business by the Pan African
Parliament and the quorum needed for making valid decisions.

2

4

5



2

3

14

Article 16
Budget of the Pan African Parliament

The annual budget of the Pan African Parliament shall constitute an
integral part of the regular budget of the AU,

The budget shall be drawn up by the Pan African Parliament and
submitted to the relevant AU policy organs for approval, in accordance
with the AU Financial Rules and Regulations.

The financial year of the Pan African Parliament shall be the same as that
of the AU.

Article 17
Seat of the Pan-African Parliament

The seat of the Pan African Parliament shall be located in the Republic of
South Africa.

The Pan African Parliament may convene in the territory of any Member
State at the invitation of that Member State.

Article 18
Official and Working Languages

The ofiicial and working languages of the Pan African Parliament shall be those
of the AU.

Article 19
Relations between the Pan African Parliament, the Parliaments of Regional

Economic Communities and National Parliaments or
other Deliberative Bodies

The Pan African Parliament shall work in close co-operation with the
Parliaments of the Regional Economic Communities and the National
Parliaments or other deliberative body. To this effect, the Pan African
Parliament may, in accordance with its Rules of Procedure, convene
annual consultative fora with the Parliaments of the Regional Economic
Communities and the National Parliaments or other deliberative body to
discuss matters of common interest.

1.

1.
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The Pan African Parliament shall periodically submit a report in writing on
its work to the National Parliaments or other deliberative bodies for
information. Copies of such reports shall also be submitted to the
Ministers with responsibility for foreign affairs, African Union affairs and/ or
regional integration.

Article 20
Relations between the Pan African Parliament and

other organs of the AU

The Chairperson of the Assembly shall deliver a speech on the state of the
AU at each inaugural Session of a new term of the Pan African Parliament.

The Chairperson of the Commission shall, at least once during the term of
each Parliament, present the Activity Report of the Commission to the Pan
African Parliament.

The other organs of the AU, except the Assembly, the Council and the
Court. sh"tt fonvard their activity reports annually to th6 D,n African
D"."-,,,",,. -, 'he third month of each succeeding year.

Article 21
lnterpretation

Arlicle 22
Signature and Ratification

This Protocol shall be signed and ratified by Member States in accordance
with their respective constitutional procedures.

The instruments of ratification or accession shall be deposited with the
Chairperson of the Commission.

Article 23
Entry into Force

This Protocol shall enter into force thirly (30) days after the deposit of the
instruments of ratification with the Chairperson of the Commission by a simple
majority of the Member States.

1

2

3

4 The Pan African Parliament shall forward its annual Activity Report to the
different organs of the AU, at the latest, by the third month of each
succeeding year.

The Court shall have jurisdiction on all questions of interpretation of this Protocol.

1.

2.
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Article 24
Accession

A Member State shall accede to this Protocol, after its entry into force, by
depositing its instrument of accession with the Chairperson of the
Commission. The Chairperson of the Commission shall, upon receipt of
such instrument of accession, notify all Member States.

For any Member State acceding to this Protocol, the protocol shall come
into force on the date of the deposit of its instrument of accession.

Article 25
Amendment or Revision of the Protocol

This Protocol may be amended or revised by a decision of a two{hirds
majority of the Assembly.

A Member State party to this Protocol or the Pan African parliament may
propose, in writing to the Chairperson of the Commission any amendment
or revision of the Protocol.

3

4

The Chairperson of the Commission shall
Member States at least thirty (30) days
Assembly, which is to consider the proposal.

notify the proposal to all
before the meeting of the

Save where the proposal originates from the Pan African Parliament, the
Chairperson of the Commission shall request the opinion of the pan
African Parliament on the proposal and shall transmit the opinion, if any, to
the Assembly, which may approve the proposal, taking into account the
opinion of the Pan African Parliament.

The amendment or revision shall enter into force thirty (30) days after the
deposit of the instruments of ratificatlon with the Chairperson by a simple
majority of Member States.

Article 26
Review of the Protocol

Conferences to review the operation and effectiveness of the Protocol, the
legislative mandate and the system of representation to the Pan African
Parliament, may be organized by the States Parties at intervals of ten (10) years,
or within such shorter time as the Pan African Parliament may decide with a view
to ensuring that the objectives and purposes of this Protocol, as well as the vision

1

1

5.
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underlying the Prolocol, are being rcalized and that the Protocol meets with the
evolving needs of African States.

Article 27
Transitional Provision

The present Protocol shall upon entry into force replace the Protocol to the
Treaty Establishing the African Economic Community Relating to the Pan
African Parliament,

The term of office of Member of the Parliament shall terminate within a
period not exceeding one year of the entry into force of this Protocol.

ADOPTEO BY THE TWENTY.THIRD ORDINARY SESSION OF
THE ASSEMBLY, HELD IN MALABO, EQUATORIAL GUINEA

27TH JUNE 2014



MINISTRYOF DEFENCE
OFFICE OF THE CABINET SECRETARY

Tdegrephic Addrrss:'DEFENCE"
Fgr No: 02.G2726321
Tdephoner 020-n2ll00
Email! cabinet-secrctsry@Bod.go.ke

When replying please quore MoD.17lO8

Mr..Justia Bundi, CBS
Clerk of the National Assembly,
Parliament Buildings,
P.O Box 41842-OO1OO,
NAIROBI.

IJLII{ZI HOUSE
P,O. Bor 4066E-m100
NAIROBI
KENYA

17tb March, 2O15

oea. M( 6r,t N Yf i,

Pursuant to SecLion 8(1) of the Treat5r Making and Ratification Act No. 45 of 2Ol2;
I hereby submit the following Agreements and tJ.e prerequisite Memoranda for
consideration and ratification by the National Assembly.

3)

The Mutual Defense Pact and Mutual Defense Pact (Arnendment);
Agreement on the Establishment of the Eastern Africa Standby
Force (EASF);
East Africa Communit5r Protocol on Cooperation in Defence Affairs.

Yours

o, sc
CABINET S ARY

Enc.

Prof. Githu Muigai, EGH, SC
Attorney General
State Law Office
NAIROBI

1

c

RE: RATIFICATION OF AGREEMENTS AND PROTOCOLS
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MINISTRY OF DEFENCE
OFFICE OF THE CABINET SECRETARY

'I el(Eral,hic ,\rldrcss: "l)lll llN('E"
l.ax No: {12(12726321
'l rlrphoDr: 020-2721 l(Xl
l.l lril: c bin(t-sccacl rJ"(a'nrod.go.ke

\\ hcn rcPlr rrrit plcirse (lu()lc MOD.f 7/08

Mr. Justin Bundi, CBS
Clcrk <>f thc National Asscmbly,
Parliamcnt tluildings,
P.O Ilox 41842'00100,
NAIROBI.
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Pursuant to Scction fi( I ) of thc Trcaty Making and Ratification Act No. 45 ol'20 l2;
I hercby submit the subjcct Agrcemcnt and the prcrcquisitc Mcmorandum Ior
consideration and ratification by Parliament.

YoursS,lA!9

CABINET SEC TARY
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Tclephone: (020) 2729200
Fnx. (O2Ol2726362

Enail; cs@truspo.t.go.kc
Wcbsitc: w\.!.-(!trsDodJo-Lc

Mr. Justin Bundi
Clerk of the National Assembly
NAIROBI

o"u,Joshn

Eng. M.S. M. KAMAU, CBS
CABINET SECRETARY

?ots

TRANSCOM BUILDING
N@NG ROAD

PO. Box 52692 . ml00
NAIROBI
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MINISTRY OF TRANSPORT AND INFRASTRUCTI.JRI
OFFICE OF THE CABINET SECRETARY

MOT & I /ClRAlLl0O7l3 VOL.V ( I l) 3' February 2015
NATIONAL ASSBMR LY

EGi-EI VIE
OI FEB ?Oil

CLERK'B A]..FICE
P, O. Box 4lB42, NAIROUI

RATIFICATION OF THE PROTOCOL ON DEVELOPMENT AND
OPERATION OF THE STANDARD GAUGE RAILWAY WITHIN THE
FRAMEWORK OF THE NORTHERN CORRIDOR INTERGRATION
PROJECTS

During the 8fr Summit of the Northem Corridor Integration Project, Partner States
were directed to fast-track the ratification of the Protocol on Development and
Operation of the Standard Gauge Railway before the next Summit scheduled to take
place by end of February 2015. In this regard, the Cabinet during its meeting of l5m
January 2015 approved the ratification of the Protocol on Development and
Operation of the Standard Gauge Railway. The Ministry of Transport and
Infrastnrcture was therefore directed to submit the Protocol to Parliament for
ratification.

'l'he purpose of this letter, therefore, is to request Members of Parliament to consider
and ratiff the Protocol before the next ummlt ln c 5.P casc
therefore find attached herewith a copy of the Protocol and a briefon the same.

Yours
N
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Copy to:

Irncl

Hon. Aden Duale
Majority Leader
National Assembly
NAIROBI
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ilTNI'TNY OF TNAN'PONT AHD INFNA'TNUCTUNE
OFFICE OF THE PNINCIDAL 

'ECRETANY'TNAX'PONT 'ENVICE'
Tclcphonc: (+254 20) 2729200

frr: l+2il2tl2726362
l-mril: Ds'4 lmnsDorl.gi,.ke
lvabsite: $ rr $.transporl.so.kc
whcn rcpl\1ng pl€asc quot.

MOT/S/ADM/86 VOL.XVI/( 9l)

Mr. Justin Bundi
Clerk to the National Assemblv
Parliament Building
NAIROBI
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RATIFICATION OF BILATERAL AIR SERVICES AGREEMENT
BETWEEN KENYA AND GHANA; AND KENYA AND NIGER

'I'he Ninth Cabinet Mecting 2014. held on 20'h November,2014 vide Cabinet
Memorandum CAB(14)122 considered and approved the ratifrcation of the Bilateral
Air Services Agreements hetween the Republic of Kenya and the Repubtic of Ghana
initialled on 3l't May,2006; and the Republic of Kenya and the Republic of Niger
initiatled on 9'h May. 2013.

The 'Ireaty Making and Ratification Act, 2012 Section 8 requires that the
Agreements bc considcred and approvcd by Parliament lor ratit'ication.

1'hc purposc of this lettcr therefore is to forward to you a paper on the Agreements to
be ratified and forty (40) copies of the Bilateral Air Services Agreements bctween the
Republic ol Kenya and thc Republic of Ghana; and the Republic of Kenya and the
Republic of Niger for the 'fransport, Public Works and llousing Committee.
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MINISTRY OF TRANSPORT AND INFRASTRUCTURE
OFFICE OF THE PRINCIPAL SECRETARY - TRANSPORT

Tclephone
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Umail

Wehsitc:
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(020) 2730330
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www.transoo(.co.k,)
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When replling plcase quote

MOT&I/AT/012 VOL. It (6)

Mr. Justin Bundi, CBS
Clerk of the National Assembly
Parliament Buildings
NAIROBI
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Kenya is a signatory to the Convention for the Suppression of Unlawful Acts Against
Safety of Civil Aviation (Montreal Convention l97l) as amcnded by the Protocol for
the Suppression of Unlawful Acts of Violence at Airports Serving International Civil
Aviation (Montreal Protocol 1988). Further, Kenya is also a signatory to the Convention
for the Suppression ol Unlawful Seizure ol Aircraft (l lague Convention, I 970).

Kenya participated in the Diplomatic Conference held in Beijing, China from 30th

August,2010 to l0th September,2010 which was aimed at modemizing the Hague
Convention of 1970 and the Montreal Convention of l97l as amended by the Montreal
Protocol o[ 1988 to address emerging threats to civil aviation security.

In accordance with the provisions of the Treaty Making and Ratification Act. 2012 the
two instruments were subjected to a stakeholders' consultative meeting held at the East
Africa School of Aviation (llASA) on 20'h May, 2014. The ratification of the
Convention on the Suppression of Unlawful Acts Rclating to Intemational Civil
Aviation and the Protocol Supplementary to the Convention for the Suppression of
Unlawful Seizure of Aircraft (Beijing Convention and Protocol) was approved by the
Cabinet vide Cabinet letter Rel. no. OI'}/CAB.58/4A dated 20rhNovernber, 2014.
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RATIFICATION OF THE CONVENTION ON THE SUPPRESSION OF
UNLAWFUL ACTS RELATING TO INTERNATIONAL CIVIL AVIATION
AND THE PROTOCOL SUPPLEMENTARY TO THE CONVENTION FOR
THE SUPPRESSION OF UNLAWFUL SEIZURE OF AIRCRAFT (BEIJING
CONVENTION AND PROTOCOL)

a 6'(,,)



The purpose of this letter therefore, is to submit a Parliamentary Paper on the Beijing
Convention and Protocol and copies (hard and sofi) of the Beijing Convention and
Protocol lor consideration and approval for ratification.
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PARLIAMENTARY PAPER ON RATIFICATION OF THE
CONVENTION ON THE SUPPRESSION OF UNLAWFUL ACTS
RELATING TO INTERNATIONAL CIVIL AVTATION AND THE
PROTOCOL SUPPLEMENTARY TO THE CONVENTION FOR
THE SUPPRESSION OF UNLAWFUL SEIZURE OF AIRCRAFT

1.O Background Ni.? /01:; \
Kenya is a Contracting State to ICAO having formally given
notice of its adherence to the Convention on International Civil
Aviation on May l, 1964. As a Contracting State of ICAO,
Kenya has ratilied thirty (30) instruments comprising of eleven
(11) Conventions and nineteen (19) Protocols relating to civil
aviation since it joined the Organization.

Kenya is a signatory to the Convention for the Suppression of
Unlawful Acts Against Safety of Civil Aviation (Montreal
Convention 197 ll as amended by the Protocol for the
Suppression of Unlawful Acts of Violence at Airports Serving
International Civil Aviation (Montreal Protocol 1988). Further,
Kenya is also a signatory to the Convention for the
Suppression of Unlawful Seizure of Aircraft (Hague
Convention , 197 Ol .

Emerging threats including the use of aircraft as weapons and
the use of technological means necessitated ICAO to convene a
diplomatic conference in Beijing, China in 2O10 for purposes
of modernizing the Hague Convention of I97O and the
Montreal Convention of 797 I as amended by the Montreal
Protocol of 1988 to address these emerging threats to civil
aviation security.

The Beijing Convention and the Ber.ling Protocol 2010 are the
result of collective efforts of the international community to
modernize the legal framework for aviation security. By
criminalizing a number of acts constituting emerging threats
against civil aviation, including certain preparatory acts of the
offences, it will strengthen the capacity of Kenya to prevent the
commission of these offences and to prosecute and punish



those who commit such offences. The Convention and the
Protocol will also contribute to the implementation of the
United Nations Giobal Counter-Terrorism Strategz adopted on
Sth September 2006 by enhancing the global treaty regime on
counter- terrorism.

The Convention on the Suppression of Unlawful Acts relating
to International Civil Aviation (Beijing Convention 2010) and
the Protocol Supplementary to the Convention on the
Suppression of Unlawful Seizure of Aircraft (Beijing protocol
2010) were opened for signature and ratification on 10rh
September,201O.

2.O Anal sis of the Issue

2 1 Objects and Subject Matter ofthe Convention and the
Protocol.

The main object of the Convention and Protocol is to promote
aviation security by addressing unlawful acts against civil
aviation that may jeopardize the safety and security of persons
and property, seriously affect the operations of air services,
airports and air navigation facilities. The Convention and
Protocol obligates the Contracting States to inter alia
undertake to:

a) Strengthen the legal framework for international
cooperation in preventing and suppressing unlawful acts
against civil aviation;

b) Enhance the confidence of people in the use of aviation
as a means of transport;

c) To criminalize the use of civil aircraft for purposes of
causing death, serious bodily injury or serious damage;
of using civil aircraft to reiease or discharge any
biological, chemical or nuclear (BCN) weapon or similar
substances to cause death, serious bodily injury or
serious damage;

)



d) To criminalize the unlawful transport of BCN weapons,
related materials or other dangerous materials; and

e) Provide criminal liability of directors, organizers and
financiers of an offence as well as the liability of those
who knowingly assist an offender to evade investigation,
prosecution or punishment.

2.2 Constitutional implications

(i) The Convention and Protocol do not propose any
amendment to the Constitution of Kenya 2O 10.

(ii)The Convention and Protocol are in line with the
principles of the Constitution of Kenya, 20lO and
specifically recognizes the principles for the respect of
sovereignty, equality, territorial integrity, political
independence, good neighborliness, interdependence,
non-aggression and non-interference in the internal
affairs of each Contracting State.

2.3 Impact of the ratification of the Convention and
Protocol on national interest, inter alia:-

a) Enhance safety and security in civil aviation;
b) Promote passenger and freight air transportation;
c) Increase trade and tourism; and
d) Facilitate regional and global integration.

2.4 Obligations imposed on Kenya by the Convention and
Protocol

The Convention and Protocol requires the amendment of the
Protection of the Aircraft Act, Cap 68 of the Laws of Kenya to
align it with the provision of the Convention and Protocol.



2.5. Requirements for implementation of the Convention
and Protocol

An amendment of the Protection of the Aircraft Act, Cap 68, of
the Laws of Kenya to align it with the provision of the
Convention and Protocol is required.

2.6 Policy and legislative considerations

a) There are no foreseeable policy changes expected from
the ratification of the Convention and Protocol.

b) A review of the Protection of the Aircraft Act, Cap 68 of
the Laws of Kenya to aiign it with the provision of the
Convention and Protocol is required.

2.7 Financial Implications

There will be no financial implications of the ratilication of the
Convention and the Protocol.

2.8 Ministerial Responsibility

The responsibility for the implementation of the Convention
and Protocol shall be by the Cabinet Secretary of the Ministry
of Transport and Infrastructure.

2.9 Implications on matters relating to Counties

As per the Kenya Constitution 2010, the areas of civil aviation
and international relations covered by the Convention and
Protocol fall under the functions of the National Government.
The National Government shall whenever necessary coordinate
with the County Governments.

3.O The summary of the process leading to the adaption of
the Convention and Protocol

3.1 Following the events of September 11, 2OOl,
States and jurisdictions underlined the links

Member
between

4



terrorism, transnational organized crime, the
international drug trade and money-laundering, and
called on Countries that had not done so to become
parties to the relevant international conventions.

3.2 On September 8, 2006, the UN General Assembly
adopted United Nations Global Counter-Terrorism
Stratery under resolution A/RES/60/288 as an
instrument that would enhance national, regional and
international efforts to counter terrorism. The adoption of
the Convention and Protocol is one of the efforts by the
civil aviation community of implementing the UN General
Assembly's resolution.

3.3 The Diplomatic Conference to conclude the Convention
and Protocol on aviation security was convened by ICAO
and hosted by the Peoples' Republic of China, in Beijing
from 3oth August, 2010 to 10,h September, 2O1O.

3.4 The Diplomatic Conference was convened after several
rounds of consultations among the Contracting States
under the ICAO Legal Committee on the modernization of
ICAO legal instruments reiated to aviation sccurity.

3.5 After two weeks of negotiations the Convention and
Protocol were signed on Friday lOth September, 20 10 and
will enter into force after they have been ratified by 22
States that agree to be bound by their provisions, Nine
(9) Contracting States have a-lready signed both the
Convention and Protocol.

4.O The date of signature.

The Convention and Protocol were signed on 10th September,
2010 in Beijing, China.

5



5.O The number of States that are party to the Convention
and Protocol.

6.0 The views of the public on the ratification of the
Convention and Protocol.

Consultations were held at the East African School of Aviation
on 2l"t May, 2Ol4 and there was general concurrence on the
need to ratify the Convention and Protocol.

7.O Reservation of the Convention and Protocol.

Article 2O(3) of the Beijing Convention , 2OlO and Article 12 of
the Hague Convention, l97O permits Contracting States to
enter reservations relating to dispute resolution by arbitration
at the time of signature, ratification, acceptance, approval or
accession.

8.O Proposed text of Reservation to protect or advance
national interest and/or conformity with the Constitution.

No proposed reservation.

9.O Expenditure of public funds to be incurred in the
implementation of the Convention and Protocol.

No expenditure is anticipated beyond the normal budgetary
provisions.

(,

There are nine (9) States that are party to both the Convention
and Protocol as of September, 2014. These are: - Cuba, Czech
Republic, Dominican Republic, Guyana, Kuwait, Mali,
Myanmar, Saint Lucia and Switzerland. Angola is only party to
the Convention while Congo is only party to the Protocol.
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PROTOCOL

SUPPLEMEN'I'AIIY TO TIII] CONVENTION FOR 'I'II E
SIIPPRESSIoN OI' TJNLAWFUL SEIZURIi OII AIRCRAF"T

'fHE STATES PAIlTII]S 1'O 1'}IIS PROToCOL.

DEEPLY CONCERNED about the worldwide escalation ofunlarvful acts against civil aviation;

RECOGNIZING thal new types of lhreats against civil aviation require new concerted efforts and

policies ofcooperation on the part ofStates; and

BELIEVING lhat in order to belter address these threats, it is nccessary to adopt provisions

supplementary to those of the Convention for lhe Suppression of Unlawful Seizure of Aircra/i
signed at The Hague on l6 December 1970, to supprcss unlawful acts ofseizure or exercise of
control of aircrafl and to irnprove its effectivencss;

HAVE AGREED AS IIOLI,OWS:

Articlc I

This Protocol supplements lhe Curvention for the Suppression c{ Unlawftl Seizure of Aircrali, signed
at The l-lague on l6 December 1970 (hercinafter referred to as "the Convention").

Article II

Article I ofthe Convention shall be replaced by the following

"Article I

l. Any person commits an ofl'ence ifthat pcrson unlawfully and intentionally seizes

or excrciscs control of an aircrall in service by force or lhreat thereof, or by coercion,

or by any other lbrnr ol intimidation, or by any technological means.

2. /t ny person also commits an offencc if that person:

(a) makes a threal to commit the offence sel forth in paragraph I of this Article;
or

(b) unlawfully and intentionally causes any person to receive such a threat,

under circumstances which indicate that the threat is credible.
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3. Any person also commits an offcncc if that person

(a) aftempts to commit llte offence ser forth in paragraph I of this Article; or

(b) organizes or directs othcrs lo commit an offence sct forth in paragraph 1,2
or 3 (a) ofthis Articlc; or

(c) participates as an accomplice in an offence set forth in paragraph 1,2 or
3 (a) of this Article; or

(d) unlawfully and intentionally assists another person to evadc investigation,
prosecution or punishmcnt, knowing that thc pcrson has committed an act
that constitutes an olfence set forth in paragraph l, 2, 3 (a), 3 (b) or 3 (c) of
this Article, or that the person is wanted for criminal prosecution by law
enforcement aLrthoritics for such an olfence or has been sentenced for such
an offence.

4. Ilach Stale Party shall also cstablish as of,fences, when comrnitted intentionally,
whethcr or not any of the offences sct forth in paragraph I or 2 of this Article is
actually committed or attempted, either or both of the following:

(a) agreeing with one or more other pcrsons to commit an offence set forth in
paragraph I or 2 of this Article and, where retluired by national law,
involving an act undertakcn by onc of the participants in fuftherance of the
agrecrnent; or

(b) contributing in any other way to thc commission of one or more offences
set forth in paragraph I or 2 of this Article by a group of persons acring
with a common purpose, and such conlribution shall cither:

(i) be made with the aim of furthering the general criminal activity or
purpose of the groLrp, whcre such activity or purpose involves the
commission of an offencc set lorth in paragraph I or 2 of this Article;
or

(ii) bc rnadc in the knowledge of tlte intention of thc group to comrnit an
offence set forth in paragraph I or 2 of this Article."

ArticIC III

Article 2 ofthe Convention shall be replaced by the following

"Article 2

Dach State Party undenakes to rnake the offcnces set forth in Articlc I pLrnishable by
severe penaltics."



Article IV

The following shall be added as Article 2 brs ofthc Convention

"Article 2 6u

l. Each State Party, in accordancc with its national legal principlcs, Inay take the

necessary mcasurcs to enable a legal cntity located in its territory or organized under

its laws to be held Iiable when a person responsible foI Inanagemenl or control of that

legal entity has, in that capacity, contmittcd an off'ence set tbrth in Article I Such

liability nray be criminal, civil or administrative.

2. Such liability is incurred wilhout prejudice to thc criminal liability of individuals

having committed the offences.

3. lf a State Party takes the necessary mcasures to lnake a lcgal entity liable in
accordance rvith paragraph I of this Arliclc, it shall endeavour to ensure that the

applicable critninal, civil or administrativc sanctions are effectivc' proPortionate and

dissuasivc. Such sanctions rnay include nronetary sanctions "

A rticle V

Article 3, paragraph l, ol'the Convention shall be replaced by the tbllowing:

''Articlc J

l. For the purposes of this Convention. an aircrafl is considered to be in service

irom the beginning of the prc-flight preParation of thc aircraft by ground personnel or

by the crew for a specific flight until twenty-four hours after any landing. In tl']e casc

of a forcetl landing, the flight shall be deemcd to continue until the compctent

authoritics take over the responsibility for the aircraft and for persons and proPerty on

board."

2. ln Article 3, paragraph 3, ofthe Convention, "registration" shall be replaced by "registry"

3. ln Article 3, paragraph 4, ofthe Convention, "mentioned" shall be replaced by "set forth"

4. Article 3, paragraph 5, ofthe Convention shall be replaced by the lbllowing:

"5. Notwithstanding paragraphs 3 and 4 of this Articlc. Articles 6, 7, 7 bis, 8, 8 bis.

fl ter and l0 shall apply whatever the place oftakc-o11'or tlle placc ofactual landing of
the aircraft, if the offender or the allegcd olfender is found in the territory of a State

other than thc State ol registry ofthat aircratl."

t.



Article VI

The following shall be added as Article 3 brs ofthe Convention:

"Articlc 3 Drs

Articlc VII

Anicle 4 ofthe Convention shall be replaced by the following

"Article 4

l. Nothing in this Convcntion shall al'fecr other rights, obligations and
responsibilities of States and individuals undcr intcrnational law, in particular the
purposes and principles of thc Charter of the United Nations, the Convention on
International Civil Aviation and international hurnanitarian law.

2. 'l'hc activitics of armcd forccs during an arrned conflict. as ll]ose tcnls are
understood undcr international humanitarian law, which are governed by that law are
not govcrned by this Convention, and the activities undertaken by military lorces of a
State in the excrcise of their olficial duties, inasmuch as tltey are governcd by othcr
rules of inlernational law, are not governcd by this Convcntion.

3. -Ihe provisions of paragraph 2 of this Article shall not be inlerpreted as
condoning or rnaking lawful otherwise unlawful acts, or prccluding prosecution undcr
other laws."

l. Each Statc Party shall takc such measLrres as may bc necessary to establish its
jurisdiction over the olTenccs set fbrth in Articlc I and any other act ol'violence
against passengers or crew comrnitted by the alleged offender in connection with the
offences, in the following cases:

(a) whcrr thc offence is cor]tntittcd in thc tcrritory ofthat Statc;

(b) when the offence is commitlcd against or on board an aircraft registered in
that State;

(c) whcn the aircraft on board which the offence is cornmitted lands in its
territory with the allcged offcnder still on board;

(d) when the offence is committed against or on board an aircraft lcased
without crew to a lessee whose principal place of business or, if the lessee
lras no such placc of business, whose permanent rcsidencc is in that State;

(e) when thc offence is cornmifted by a national ofrhat State.



2. Each State Party may also establish its jurisdiction over any such offence in the
following cases:

(b) when the offence is committed by a stateless person whose habitual
residence is in the territory of that State.

3. Each State Pany shall likewise take such measures as may be necessary to
establish its jurisdiction over thc ofl'enccs sct forth in Arlicle I in the case where the
alleged offender is present in its territory and it does not extraditc that pcrson pursuant
to Articlc 8 to any of the Srates Panies that have cstablishcd their jurisdiction in
accordance with the applicable paragraphs of this Arlicle with regard to those offcnces.

4. This Convention does not exclude any crirninal jurisdiction exercised in
accordance with national law."

Article VIII

Article 5 ofthe Convention shall be replaced by the following

"Article 5

Articlc IX

Article 6, paragraph 4, ofthe Convention shall be replaced by the following

"Article 6

-l'he States Parties which establish joint air transport opcrating organizations or
international operating agencies, which operatc aircraft which are subject to joint or
international registration shall, by appropriate means, dcsignatc for each aircraft the
State among them which shall cxercise the jurisdiction and have the attributes of the

State of registry lor the purpose of this Convention and shall give notice thereofto the
Secretary Gencral of thc Intcrnational Civil Aviation Organi:ation who shall
comnrunicate the notice to all States Parlies to this Convention."

4. When a State Party, pursuant to this Anicle, has taken a person into custody, it
shall immediately notify the States Parties which havc established jurisdiction under
paragraph I of Article 4, and established jurisdiction and notified the Depositary under
paragraph 2 of'Article 4 and, if it considers it advisablc, any other intercsted States of
the facl that such person is in custody and ol the circumstanccs which warrant that
person's detention.'l'he State Party which makcs thc preliminary enquiry contemplatcd
in paragraph 2 of this Article shall promptly rcport its findings to the said States
Parlies and shall indicate whethcr it intcnds to cxercise jurisdiction."

(a) when thc offcnce is committcd against a national ofthat Statc;



Article X

The following shall be added as Article 7 btr of lhe Convention

"Articlc 7 tis

Articlc XI

Aflicle 8 ofthe Convention shall be replaced by the following

"Article 8

Articlc XII

The following shall be added as Article 8 r5is of the Convention

Any pcrson who is takcn into custody, or regarding whom any other mcasures are

taken or proceedings are being carried out pursuant to this Convention, shall be
guaranteed fair lrealmcnt, including enjoyment of all rights and guaranlees in
conformity with the law of the Statc in the territory of which that pcrson is prescnt and
applicable provisions of international law, including international hurnan rights law."

l. 'I'he offences set forth in Article I shall be deemcd to be included as extraditable
offences in any extradition tr€aty existing belwcen States Partics. States Parties
undertake to include tlrc offences as extraditable oflcnces in every extradition trcaty to
be concludcd betwecn them.

2. lf a State Party which rrrakes cxlradilion conditional on tlte existcnce of a treaty
receives a request for extradition from anothcr State Party wilh which it has no
exiradition treaty, it may at its option consider this Convention as lhe legal basis for
extradition in respccl ofthe offcnces set forth in Article L Extradition shall be subject
to the other conditions provided by the law of thc requested State.

3. States Panies which do not makc cxtradition conditional on thc cxistence ol a

treaty shall recognize the offcnces set forth in Article 1 as extraditable offenccs
between thcmsclves subjcct to thc conditions providcd by the law of tlte requestcd
State.

4. Each of the offcnces shall be trcated, for tlrc purpose of extradition bctwccn
States Parties, as if it had been contmitted not only in the placc in which it occurred
but also in the territories of the States Parties rcquired to establish their jurisdiction in
accordance with subparagraphs (b), (c), (d) and (e) ofparagraph I of Article 4 and who
have established jurisdiction in accordance with paragraph 2 of Article 4.

5. The offences set lorlh in subparagraphs (a) and (b) of paragraph 4 of Article I

shall, for the purpose of extradition between States I,artics, be treated as cquivalent."



"Article 8 Dis

None of the otlenccs set forth in Article I shall be regarded, for the purposes of
extradition or nrutual legal assistance, as a political offence or as an olfence connected

with a political offence or as an offence inspired by political motives. Accordingly, a

request for extradition or for mutual lcgal assistance based on such an oficncc may not
be refused on the sole ground that it conccrns a political offence or an offence
connectcd with a political offence or an offence inspired by political molives."

Article XIII

The following shall be added as Article 8 ler of the Convention

"Article 8 ler

Article Xry

Article 9, paragraph I , of the Convention shall be replaced by the following:

"Article 9

Article XV

Article 10, paragraph l, ofthe Convention shall be replaced by the following

"Article 10

Nothing in this Convention shall be interpreted as imposing an obligation to extraditc
or to afford nlutual legal assistancc, if the rcquested State Party has substantial grounds

lor believing that the requcst fbr extradition for offences sct forth in Article I or for
nrutual legal assistance with respect to such offcnces has been made for the purpose ol'
prosecuting or punishing a person on account of that pcrson's race, religion,
nationality, cthnic origin, political opinion or gender, or thai compliance with the

request would cause prcjudicc to that person's position for any ofthesc rcasons."

l. When any ofthe acts set forth in paragraph I of Article I has occurred or is about

to occur, Slates Parties shall take all appropriate measures to rcstore control of the

aircraft to its lawful commandcr or to preserve the commander's control of the

aircraft."

l. States Partics shall afford one another the Brcatest measure of assistance in
connection with criminal proceedings brought in respect of the of'fences set forth in

Article I and other acts set forth in Article 4. The law of thc State requested shall

apply in all cases."



Article xvI

The following shall be added as Article l0 6r's ofthe Convention

"Article l0 Dri

Any State Party having reason to believe that one ol'the offences set forth in Article I

will be committed shall, in accordance with its national law, furnish any relevant
infonnation in its possession to tltose States Parties which it believes would bc the
Slatcs sct forth in paragraphs I and 2 olArticle 4."

Articlc XVll

l. All references in the Convention to "Contracl.ing State" and "Contracling States" shall be
rcplaced by "State Party" and "States Parties" rcspcctively.

2. All referenccs in the Convention to "him" and "his" shall be replaced by "that person" and
"that person's" respectively.

.A.rticle XVII I

-l he texts olthe Convention in the Arabic and Chinesc languages annexcd to this Protocol shall,
together with thc texts of thc Convention in the English, Frcnch, Russian and Spanish languages,
constitute texts equally authcntic in thc six languagcs.

Article XIX

As bctwcen thc States Parties to this Protocol, tllc Convention and this Protocol shall be read and
interpreted togethcr as one singlc instrument and shall be known as The Haguc Convention as amended
by the Beijing Protocol, 2010.

Articlc XX

This Protocol shall be open lor signature in Beijing on l0 Septembcr 2010 by Statcs participating in
thc Diplomatic Confercnce on Aviation Security held at Bcijing from 30 Augusl to l0 Septembcr 2010.
Alter 27 Scptember 2010, this Protocol shall be open to all States firr signature at thc Headquarters of
the lnternational Civil Aviation Organi:ration in Montreal until it cnters into force in accordance with
Articlc XXIll.



Article XXI

2. Ratification, acccptancc or approval of this Protocol by any State which is not a Party to the

Convention shall havc the effcct of ratification, acceptance or approval of The Hague Convention as

amended by the Beijing Protocol,20l0.

3. Any State which does not ratiry, accept or approvc this Protocol in accordance with
paragraph I of this Article may accede to it at any time. The instruments of accession shall be

deposited with the Depositary.

Articlc XXll

Upon ratifying, accepting, approving or acceding to this Protocol, each State Party

(a) shall notiry thc Depositary of the jurisdiction it has cstablished under its national law in
accordance with paragraph 2 of Article 4 of The Hague Convenlion as amended by the

Beijing Protocol,20l0, and immediately notify the Depositary ofany change; and

(b) may dcclare that it shall apply the provisions of subparagraph (d) of paragraph 3 of
Article I of The llague Convention as amended by the Beijing Protocol, 2010 in
accordance with the principles of its crinlinal law concerning family exemptions from
liability.

Art iclc XXlll

l. 'l'his Protocol shall enter into force on lhe first day of the second month following the date of
the deposit of the twenty-second instrument of ratification, acceptance, approval or accession with lhe
Depositary.

2. I'or each State ratifying, acceptinS, approving or acceding to this Protocol afler the deposit of
tlte twenty-second instrument of ratification, acceplance, approval or accession, this Protocol shall

enter into force on the first day of the second month following the date of the deposit by such State of
ils instrument of ratification, acceptance, approyal or accession.

3. As soon as this Protocol enters into fbrce, it shall be registered with the United Nations by the

Depositary.

Articlc XXIV

l. Any Stale Party may denounce this Protocol by wlit(cn notification to the Depositary.

l. This Protocol is subjcct to ratification, acceptance or approval. The instruments of ratification,
acceptance or approval shall be deposited with thc Secretary Ceneral of the Intcmational Civil
Aviation Organization, who is hereby designated as the Depositary.



2. Denunciation shall take effect onc year following the date on which notification is received by
the Depositary.

Articlc XXV

'I'he Deposilary shall promptly infornr all Statcs Partics to tlris Protocol and all signatory or acceding,
States to this Protocol of the date of each signatLrre, the date of deposit of cach instrument of
ratification, acceptance, approval or acccssion, the datc of coming into force of this Protocol, and other
relevant information,

lN WITNESS WHEREOIT the undersigned Plenipotentiaries, having been duly authorized,
have signed this Protocol.

DONE at Bcijing on the tenth day of September ol'the year -l'rvo'fhousand and 'I'en in rhe
English, Arabic, Chinese, French, Russian and Spanish languages, all texls being equally authentic,
such aulhenticity to take cffect upon vcrification by tlrc Secretariat of the Confcrence under the
authority ofthe President ofthe Confcrcnce wilhin ninely days hereofas to the conformity ofthe tcxts
with one another. 'l his Protocol shall remain dcpositcd in the archives of the International Civil
Aviation Organization, and certified copies thercof shall be transmitted by the Depositary to all
Contracting States to this Protocol.
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CONVENTION

ON TIIE SUPPRT]SSION O}' UNLAWITI.JI, ACT
IIT]LATING'I'O IN'I'DIINA'TIONAI, CIVII, AVIAT I( ) (,) I

'I'HIi S'I'A'I'I]S PN R'III.]S'Io TI IIS CONVI'N'I'ION.

DEEpt,Y CONCERNED that unlawful acts against civil aviation jeopardize the safety and security of
persons and property, seriously affect the operation of air services, airports and air navigation,

and undermine the confidence of the peoples of the world in the safe and orderly conduct of
civil aviation ior all States;

RECOGNIZING that new types of threats against civil aviation require new concerted efforts and

policies of cooperation on the part of States; and

BEING CONVINCED lhat in order to better address these threats, there is an urgent need lo strengthen

the legal framework for international cooperation in prcventing and suppressing unlawful acts

against civil aviation;

HAVE AGREED AS FOI,LOWS:

.Articlc I

Any person commits an offence ifthat person unlawfully and intentionally:

(a) performs an act of violence against a person on board an aircrafl in flight if that act is

likely to endanger the safety of that aircraft; or

(b) destroys an aircraft in service or causes damage to such an aircrafl which renders it
incapable of flight or which is likely to endanger ils safety in flight; or

(c) places or causes to be placed on an aircraft in service, by any means whatsoever' a device

or substance which is likely to destroy that aircraft, or to cause damage to it which

renders it incapable of flight, or lo cause damage to it which is likely to endanger ils

safety in flight; or

(d) deslroys or damages air navigation facilities or interferes with their operation' ifany such

act is likely lo endangcr the safety ofaircraft in flight; or

(e) communicates information which that person knows to be flalse, thereby endangering the

safety ofan aircrafl in flight; or



(0 uses an aircraft in scrvice for the purposc of causing death, scrious bodily injury, or
serious damage to property or the environment; or

(g) releascs or dischargcs lrom an aircraft in servicc any BCN weapon or explosive,
radioactive, or similar substanccs in a manner that causes or is likely to cause death,
serious bodily injury or serious damage to propcny or thc environment; or

(h) uses against or on board an aircraft in service any BCN weapon or explosive, radioactivc,
or similar substances in a manner that causes or is likely to cause death, serious bodily
injury or serious damagc to propcrty or the environntent; or

(i) transports, causes to bc transported, or facilitates the transport of, on board an aircraft:

(l) any explosive or radioactive matcrial, knowing rhat it is intended to be used to
cause, or in a threat to cause, witlt or without a condition, as is provided for under
national law. death or scrious injury or damage for tlte purpose of intimidating a
population, or compelling a government or an international organization to do or to
abstain lrom doing any act; or

(2) any IJCN wcapon, knowing it to bc a UCN weapon as defined in Article 2: or

(3) any source material, special fissionable material, or cquipment or material
espccially designcd or preparcd for the processing, use or production of special
fissionable matcrial, knowing that it is intended to be used in a nuclear explosive
activity or in any other nuclear activity not under safeguards pursuant to a
safeguards agreement with the International Atomic Energy Agency; or

(4) any equipment, materials or soflware or rclated technology that significantly
contributes to thc design, manulacture or delivcry of a BCN weapon without lawful
authorization and with the intention that it will be used for such purpose;

provided that for activities involving a State Party, including those undertaken by a
pcrson or legal cntity authorized by a State Party, it shall not be an offence under
subparagraphs (3) and (a) if the lransport ofsuch iterns or ntaterials is consistent wilh or
is lor a use or activity lltat is consistent with its rights, responsibilities and obligations
under the applicablc multilateral non-proliferation trcaty to which it is a party including
those referred to in Article 7.

2. Any person commits an off'ence if that person unlawl-ully and intentionally, using any devicc,
substance or wcap0n:

(a) performs an act of violence against a person at an airport serving international civil
aviation which causcs or is likely to cause serious injury or dcath; or

(b) destroys or seriously damages the facilitics ol'an airport serving international civil
aviation or aircraft not in service located thereon or disrupts the services oflhe airport,

ifsuch an act endangers or is likely to cndanger safety at that airport.



3. Any person also commits an offence ifthat person:

(a) makes a threat to commit any of the offences in subparagraphs (a), (b), (c), (d), (0, G)
and (h) ofparagraph I or in paragraph 2 of this Article; or

(b) unlawfully and intentionally causes any person to receive such a threat,

under circumstances which indicate thal the threat is credible.

4. Any person also commits an offence ifthat person:

(a) attempts to commit any ofthe offences set forth in pamgraph I or 2 of this Article: or

(b) organizes or directs others to commit an offence set forth in paragraph l, 2, 3 or 4(a) of
this Artic le; or

(c) participates as an accomplice in an offence set forlh in paragraph 1, 2, 3 or 4(a) of this
Article; or

(d) unlawfully and intentionally assists another person to evade investigation, prosecution or
punishment, knowing that thc person has commitled an act that constitutes an offence set

lbrth in paragraph l, 2, 3, 4(a), 4(b) or 4(c) ofthis Article. or that the person is wanted for
crirrinal prosecution by larv enforcemcnt autllorities lbr such an offcncc or has been

sentenced for such an offcncc.

5. Each State Party shall also establish as offcnces, when committed intentionally, whether or not
any of the offences set forth in paraglaph l, 2 or 3 of this Article is actually comrnilted or attempted.
either or both of the following:

(a) agrecing witlr onc or morc othcr persons to comulil an offence set forth in paragraph l, 2

or 3 of this Arlicle and, where required by national law, involving an act r:ndenaken by

one ofthe participants in lurthcrancc ofthe agreementl or

(b) contribLrting in any othcr way to thc commission ol one or more ol'filnces sct forth in
paragraph l, 2 or 3 of this Articlc by a group of pcrsons acting with a common purpose,

and such contribution shall either:

(i) be mads with the aim ot'firrthering the general criminal activity or purpose of thc
group, whcrc such activity or purposc involves thc commission of an offence set

forth in paragraph I , 2 or 3 of this Articlc; or

(ii) bc madc in the knowledge of the intention of the group to comlnit an offence set

forth in paragraph l,2 or I ofthis Article.



Articlc 2

Iror the purposcs ofthis Convention

(a) an aircraft is considercd to be in tlight at any time from the moment when all its external
doors are closed following cmbarkation until thc moment whcn any such door ls opened
for disembarkationi in the casc of a forced landing, the flight shall be deemed to continue
until the competent authoritics take over thc responsibility for thc aircraft and for persons
and property on boardt

(b) an aircraft is considered to bc in service from the beginning ofthe preflight prcparation of
thc aircraft by ground pcrsonnel or by thc crew for a specific flight until twcnty-four
hours after any landing; the period of service shall, in any event, extend for the entire
period during which the aircraft is in flight as dcfined in paragraph (a) of this Article;

(c) "Air navigation lacilitics" include signals, data, information or systems necessary for the
navigation of the aircrafl;

(d) "Toxic chemical" means any chemical which tlrrough its chemical action on lifc
processes can causc dcath, lemporary incapacitation or permanent harm to humans or
animals. This includes all such chcmicals, regardless of their origin or of their mcthod of
production, and regardless of whether they are produccd in facilities, in munitions or
elsewhere;

(c) "Radioactive matcrial" means nuclear material and other radioactive substanccs which
contain nuclides which undergo spontaneous disintegration (a process accompanicd by
emission of one or morc types of ionizing radiation, such as alpha-, beta-, neutron
particles and garnma rays) and which rnay, owing to iheir radiological or fissile
propefiies, cause death, serious bodily injury or sLrbstantial damage to property or to the
environment:

(1) "Nuclcar matcrial" rneans plutonium, exccpt that with isotopic concentration excecding
80 per ccnt in plutoniurn-238; Lrraniurn-233; uranium enriched in the isotope 235 or 233
uraniun containing thc mixture of isotopcs as occurring in nature other than in the form
ofore or orc residue; or any material containing one or more ofthe foregoing;

(g) "Uraniurn enrichcd in the isotope 235 or 233" means uranium containing the isotope 235
or 233 or both in an amount such that the abundance ratio of the sum of tlrese isotopes to
the isotope 238 is grcatcr than lhe ratio of the isotopc 235 to the isotope 238 occurring in
nature;

(h) "BCN weapon" rneans

(a) "biological weapons", u,hich arc

(i) rnicrobial or other biological agents, or toxins whatevcr thcir origin or method
of production, of typcs and in quantities that have no justification for
prophylactic, protective or other peacelill purposes; or



(ii) weapons, equipment or means of delivery designed to use such agents or
toxins lor hostile purposes or in armcd conflict.

(h) "chernical weapons", which are, together or separately

(i) toxic chemicals and their precursors, cxcept where intended for:

(A) industrial, agricultural, research. medical, pharmaceutical or other
peaceful purposes; or

(B) protective purposes, namely those purposes directly relatcd to protection
against toxic chemicals and to protection against chemical weapons; or

(C) military purposes not connecled witlt the use of chernical weapons and
not dependent on the use of the toxic properties of chemicals as a method
of warfare; or

(D) law cnforcemcnt inclLrding dolnestic riot control purposes,

as long as the types and quantities are consistent with such purposes;

(ii) rnunitions and devices specifically designed to cause death or other harm
through thc toxic properties oftllose toxic chemicals specified in subparagraph
(b)(i), which would be relcased as a result of the employment of such
munitions and devices;

(iii) any equipment specifically designcd for use directly in conneclion with the
employment of munitions and devices specified in subparagraph (b)(ii).

(c) nuclcar weapons and other nuclear explosive devices

(i) "Precursor" means any chemical reactant which takcs part at any stage in the production
by whatever method ofa toxic chentical. l'his includes any key componenr ofa binary or
multicomponent chcmical system;

(j) the terms "sourcc nraterial" and "special fissionable material" have the same meaning as
given to those tcrms in the Statute of the lnternational Atomic llnergy Agency, done at
New York on 26 October 1956.

Article J

Each Statc Party undenakes to make the offences set forth in Article I punishable by severe penalties.

A rt icle J

l. Each State Party, in accordance with its national legal principles, may take thc necessary
measur€s 1o enable a legal entity located in its territory or organized under its laws to be held liable



when a pcrson responsible for nranagement or control of that lcgal entily has, in ihat capacity,
commilted an offence sct lbrth in Articlc l. Such liability rnay be crirrrinal, civil or administrative.

2. Such liability is incurred withoul prcjudicc to the criminal liability of individuals having
committed the ol fences.

3. If a Statc Party takes the necessary measures to makc a lcgal entity liable in accordance with
paragraph I of this Article, it shall endeavour to clrsure that the applicable criminal, civil or
administrative sanctions are cffcctive, proportionatc and dissuasive. Such sanctions may include
monelary sanctions.

Arl iclc 5

l. This Convention shall not apply to aircrafl uscd in military, customs or police services.

2. ln the cases contemplated in subparagraphs (a), (b), (c), (e), (l), (S), (h) and (i) of paragraph I
of Article I, this Convention shall apply irrespective of whcther the aircrafl is engaged in an

international or domestic flight, only il
(a) lhe place of take-off or landing, actual or intended, of the aircraft is situated outside the

territory of the State of registry of that aircraft; or

(b) lhe offence is committed in the territory of a State other than the State of registry of the

aircraft.

3. Notwithstanding paragraph 2 of this Article, in the cascs contenrplated in subparagraphs (a),
(b), (c), (e). (t), (g), (l) and (i) of paragraph I of Article l, this Convention shall also apply if the
offender or the alleged offender is found in thc territory ofa State othcr than the State of regislry ofthe
aircrafl.

4, With respcct to the Statcs Panies mentioned in Article l5 and in the cases set forth in

subparagraphs (a), (b), (c), (e), (t), (g), (h) and (i) of paragraph I of Articlc l, this Convention shall not
apply if the places rel'erred to in sr.rbparagraph (a) of paragraph 2 of this Article are situated within the
territory ofthe same State where that State is one ofthose relerrcd to in Article 15, unless (he oflence
is committed or the oflender or allcged oflender is found in thc tcrritory ofa State olher than that Statc.

5. In the cases contemplated in subparagraph (d) of paragraph I of Article l, this Convention
shall apply only if the air navigation facilities are used in international air navigation.

6. 'fhe provisions of paragraphs 2, 3, 4 and 5 ol this Article shall also apply in the cascs

contemplated in paragraph 4 of Article L

A rt iclc (r

l. Nolhing in this Convcntion shall affect otlrer rights, obligations and responsibilities of States
and individuals under iDternalional law. in particular the purposes and principles ofthe Charter ofthe
United Nations. the Convention on Intcrnational Civil Aviation and international humanitarian la*'.



2. The activities ofarmed forces during an armed conflicl, as lhosc terms are understood under
international humanitarian law, which arc governed by that law are not governed by this Convention,
and the activities undertaken by military forces of a State in the exercise of their ofllcial duties,
inasmuch as they are governed by other rules of international law, are not governed by this
Convention.

3. The provisions of paragraph 2 of this Article shall not be interpreted as condoning or making
lawful otherwise unlawful acts, or precluding prosecution under other laws.

Articlc 7

Nothing in tlris Convention shall affect the rights, obligations and responsibilitics under the Treaty on
the Non-Proliferation of Nuclcar Wcapons, signed at London, Moscow and Washington on I July
1968, the Convention on the Prohibition of the Development, Production and Stockpiling of
Bacteriobgical (Biological) and Toxin Weapons and on lheir Destruction, signed at London, Moscow
and Washington on l0 April 1972, or the Convention on the Prohibition of the Development,
Production, Stockpiling and Use of Chemical Weapons and on'l'heir Destruction, signed at Paris on
l3 January 1993, ofStatcs Panics to sr.rch treatics.

Alticle 8

l. Each State Party shall take such measures as may be necessary to cstablish itsjurisdiction over
the olfences set forth in Article I in the following cases:

(a) when tlre off'ence is committcd in thc tsrritory of that Statei

(b) when the ofence is cornmitted against or on board an aircrafl registered in lhat State;

(c) when the aircraft on board which the oflence is commined lands in its terrilory with the
alleged offender still on board;

(d) when the offence is committed against or on board an aircraft leased without crew to a

lessee whose principal place of business or, if the lessee has no such place of business,
whose permanent residence is in that State:

(e) when the offence is commitled by a national ofthat State

Each State l'arty rnay also establish its jurisdiction over any sLrch offence in the lollowing2.

caseS:

(a) whcn the offence is committed against a national ofthal State;

(b) when the offence is committed by a slateless person whose habitual residence is in the
territory of that State.



3. Each State Parly shall likcwise take such measurcs as may be necessary to establish its
jurisdiction over the offences set forth in Article l, in the case where the alleged offender is present in
its terrilory and it does not extradite that person pursuant to Articlc l2 to any ofthe States Panies that
have established their jurisdiction in accordance with the applicable paragraphs of this Article with
regard to those oflences.

4. This Convention does not exclude any criminal jurisdiction exercised in accordance with
national law.

Ar ticlc 9

l. tjpon being satisfied that the circumstances so warrant, any State Party in thc territory of
which the offender or the alleged offender is presenl, shall take that person into custody or take other
measures to ensure that person's presence.'Ihe custody and other measures shall be as provided in the
law ofthat State but may only be continucd for such time as is necessary to enable any criminal or
extradition proceedings to be instituted.

2. Such Statc shall imrnediately make a preliminary enquiry into thc facts

3. Any person in custody pursuant to paragraph I ol this Article shall be assisted in
communicating immediately with thc nearest appropriate represenlative of the State of which that
person is a national.

4. When a State Party, pursuant to this Article, has taken a person into custody, it shall
irnrnediately notify the States Parties which have estab lished j u risd iction under paragraph I of Article 8

and established jurisdiction and notifled the Depositary under subparagraph (a) of paragraph 4 of
Article 2l and, if it considers it advisable, any other interested Statcs of the fact that such person is in
custody and of lhe circumstances which warrant that person's detcntion. ]'he State Party which rnakes
the prcliminary cnquiry conlemplated in paragraph 2 ofthis Article shall promptly report its findings to
the said Statcs Panies and shall indicate whethcr it intends to exerciscjurisdiction.

Articlc l0

'l'he Slate Party in the territory of which the alleged offcnder is found shall, if it does not extradite that
person, be obligcd, without exception whatsoever and whether or not the off'ence was comrnitled in its
territory, to submit the case to ils competent authorities for thc purpose of prosccution. 'l'hose

authorities shall takc their decision in the same manner as in the case of any ordinary offence of a

serious nature under the law of that State.

Articlc I I

Any person who is taken into custody, or regarding whom any other measures are taken or proceedings
are being carried out pursuant to this Convention, shall be guaranteed fair treatment, including
€njoyment ofall rights and guarantees in conforrrity with thc law ofthe State in the territory olwhich
that person is prescnt and applicable provisions of intcrnational law, including intcrnational human
rights law.



Article l2

l. The oflbnces set forth in Article I shall be deemcd to bc includcd as extraditable offences in
any extradition treafy existing between States Parties. States Parties undertake to include the offences
as extraditable offcnccs in every extradition treaty to bc concludcd belween them.

2. lf a Stale Party wlrich makcs extradition conditional on tl)e existence of a treaty receives a

request for extradition fronr another State Party with which it has no extradition treaty, it may at its
option consider this Convention as the legal basis for extradition in respect of the offences set forth in
Article l. Extradition shall be subject to the other conditions provided by the law of the requested
State.

J. States Parties which do not make extradition conditional on the existence of a treary shall
recognize the offenccs set forth in Article I as extraditable offences betwcen thcmselves subject to the
conditions provided by the law of the requested State.

4. Each ofthe offenccs shall be trcated, for the purpose ofextradilion between States Parties, as if
it had been committed not only in the place in which it occurred but also in the territories ofthe States
Parties required to establish their jurisdiction in accordance with subparagraphs (b), (c), (d) and (e) of
paragraph I of Article 8, and who have established jurisdiction in accordance with paragraph 2 of
Article 8.

5. The offences set forth in subparagraphs (a) and (b) of paragraph 5 of Arlicle I shall, for the
purpose of extradition betwecn States Parties, be treated as equivalent.

Articlc l -.1

None of the ol'fences set forth in Arlicle I shall be regarded, for the purposes of extradition or mutual
legal assistancc, as a political offencc or as an oflence connectcd with a political offence or as an
offence inspired by political molives. Accordingly, a request for extradition or for mutual legal
assislance based on such an offence may not be rcfused on thc sole ground that it concerns a political
offence or an offence connected with a political olfence or an offence inspired by political motives.

Article l,l

Nothing in this Convention shall be interpreted as imposing an obligation to extradite or to afford
mutual legal assislance if the requested Statc Party has substantial grounds for believing that the
request for extradition for of'lences set forth in Article I or for mutual legal assistance with respect to
such offences has been nrade for tlle purposc of prosecuting or punishing a person on account of that
person's race, religion, nationality. ethnic origin, political opinion or gender, or that compliance with
the request would cause prejudice to that person's position for any ol'these reasons.

Article l5

l'he States Parties which establish joint air transport operating organizations or international operating
agcncies, which operate aircraft which are subjcct to .ioint or international registration shall, by



appropriate means, designate for each aircraft the State among them which shall exercise the
jurisdiction and have the attributes ofthc State of registry for the purpose of this Convention and shall
give notice lhereof to the Secrelary Ceneral of thc International Civil Aviation Organi2,.ation who shall
communicate the notice to all Stales Parties to this Convention.

Al.liclc l('

l. States Parties shall, in accordance with international and nalional law, endeavour to take all
practicable measures for the purpose of preventing the offences set forth in Arliclc L

2. When, due to the commission of onc of the off'ences set forth in Arlicle l, a flight has been

delayed or intcrrupted, any State Party in whose territory thc aircraft or passengers or crew are prescnt

shall facilitate the continuation of the journey of the passengers and crew as soon as practicable, and
shall without delay return thc aircraft and its cargo to the persons lawfully entitled to possession.

Articlc l7

l. States Parties shall afford one another the greatest measure of assistance in connection with
criminal proceedings brought in respect of the offences sel forth in Article l.'l'he law of the Stale
requested shall apply in allcases.

2. The provisions of paragraph I of this Article shall not affect obligations undcr any other treaty,
bilateral or multilateral, which governs or will govcrn, in whole or in part, mutual assistance in
criminal matters.

Articlc Itl

Any State Party having reason to believe that one of the offences set forth in Arlicle I will be

committed shall, in accordance with its national law, furnish any relevant information in its possession

lo those States Parties which it believes would be the States set forth in paragraphs I and 2 of Article 8.

A rticlc l9

Eaclr State Party shall in accordancc with its national law report to the Council ofthe International
Civil Aviation Organization as promptly as possible any relevant information in its possession

concerning:

(a) the circumstances ofthe offence;

(b) the action taken pursuant to paragraph 2 ofArticle l6;

(c) the measures taken in relation to the offender or the alleged offender and, in particular,
the results ofany extradition proceedings or other legal proceedings.



l. Any dispute between two or morc Statcs l)arties conccrning the interpretation or application of
this Convention which cannot be settled through negoliation, shall, at the request ol'one of thcm, be

submitted to arbitration. If within six months from thc datc of the request for arbitration the Parties are
runablc to agree on the organizatior of the arbitration, any onc of those Parties may refer the dispute to
the lntcrnational Court ofJustice by request in conlonrity with the Statute ofthe Court.

2. Each State may at the time of signature, ratification, acceptancc or approval oflhis Convention
or acccssion thereto, declare that it does not consider itself bound by the preceding paragraph. 'l'he

othcr States Parties shall not be bound by the preceding paragraph wilh respect to any State Party
having made such a rescrvation.

3. Any State Party having rnadc a rcservation in accordance with the preceding paragraph may at

any time wilhdraw tlris reservation by notificalion to the Dcpositary.

A rticlc 2l

l. 'l'his Convention shall be open lor signature in Beijing on l0 September 2010 by States
participating in the Diplomatic Conferencc on Aviation Security held at Beijing from 30 nugust to
l0 September 2010. Alier 27 September 2010, this Convention shall bc open to all States for signature
at the Headquarters of the lnternational Civil Aviation Organization in Montrdal until it enters into
lbrce in accordancc with Article 22.

2. ]'his Convention is subject to ratification, acccptance or approval. The instruments of
ratification, acceptance or approval shall be depositcd with the Secretary Gencral oflhe Interna(ional
Civil Aviation Organization, who is hereby designated as the l)epositary.

3. Any State which does not ratify, accept or approvc this Convention in accordance with
paragraph 2 of this Article nray accede to it at any tinrc. 'l'he instrunrenl ofaccession shall be deposited
with the l)epositary.

4. lJpon ratifying, accepting, approving or acceding to this Convention, eacl] State Party

(a) shall notily the Depositary of the jurisdiction it has established under its national law in
accordance with paragraph 2 of Article 8, and imnredialely notify the Depositary of any
change; and

(b) may declare that it shall apply thc provisions ol'subparagraph (d) of paragraph 4 of
Article I in accordancc with the principlcs of its criminal law conccrning family
exemptions frorn liability.

Articlc 22

L l'his Convention slrall enter inlo lbrce on the first day ol'thc sccond month following the date
ofthc deposit of tlrc twcnty-sccond instrumcnt ofratification. acccplance, approval or accession.

Article 20



2. For eaclr State ratifying, accepting, approving or acceding to this Convcntion after the dcposit
of the twenty-second instrument ol'ratification, acceptance, approval or acccssion, this Convention
slrall entcr into force on the first day of thc sccond month lbllowing the date of thc dcposit by such

State of its instrument ol ratillcation, acccptancc, approval or accession.

3. As soon as this Convention enters into force, it shall be registered with the United Nations by
the Depositary.

Articlc 2l

l. n ny Slatc Party rnay dcnouncc this Convention by writtcn notification to tlle Depositary

2. Denunciation slrall take effect one year following the date on which notification is received by
the Dcpositary.

Arliclc 2{

As bctwcen th(] Slatcs Parties, this Convcntion shall prevail over thc following instrunlents:

(a) the Convcntion for tlre Suppression of Unlawful Acls Against the Safety 01'Civil
Aviation, Signcd at Montreal on 23 Septembcr I 97I ; and

(b) the Protocol for the Suppression of lJnlawfirl Acts o[ Violence at Airports Serving
International Civil Aviation, Supplemcnlary to thc Convcntion for the Suppression o1'

lJnlawful Acts Against the Safety of Civil Aviation, Done at Montreal on 23 September
197 I , Signed at Montreal on 24 F'ebnrary I 988.

 .rliclc 25

Thc Depositary shall promptly inforrn all Statcs Panies to this Convention and all signatory or
acceding Statcs 1o this Convention ol'the datc of cach signature, the date of deposit of cach instrumcnt
of ratillcation, approval, acccptance or accession, thc date of coming into force of this Convention. and
other relevant information.

IN WITNESS WHllRt,OF lhe undersigned Plenipotentiaries, having been dLrly authorizcd,
have signed this Convcniion.

DONII at Bcijing on the tenth day of Scptcrrbcr of thc ycar l'wo 'l'housand and Tcn in thc
English, Arabic, Chinesc, Frcnch, Russian and Spanish languages, all texts being cqually autlrentic,
such authenticity to take effect upon verification by thc Secretariat of the Conference under the
authority of tlre Presidcnt of thc Confcrence within nincty days hereol'as to the confonnity of the texts
with one another. 'l'his Convention shall rcmain deposited in the archives of the lntcrnational Civil
Aviation C)rganiz-ation. and certified copies thcreof shall be transmitted by the Dcpositary to all
Contracting Statcs to this Convcntion.
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PARLIAMENTARY PAPER ON RATIFICATION OF
CONVENTION ON THE SUPPRESSION OF UNLAW}'UL ACTS
RELATING TO INTERNATIONAL CryIL AVIATION AND THE I

PROTOCOL SUPPLEMENTARY TO THE CONVENTION FOR
THE SUPPRESSION OF UNLAWFUL SEIZURE OF AIRCRAF"T /,Altlry

\b:1.O Background
MA? 20'!5

Kenya is a Contracting State to ICAO fra.)ing forrnally given
notice of its adherence to the Convention on International Civil
Aviation on May 1, 1964. As a Contracting State of ICAO,
Kenya has ratified thirty (30) instruments comprising of eleven
(11) Conventions and nineteen (19) Protocols relating to civil
aviation since it joined the Organization.

Kenya is a signatory to the Convention for the Suppression of
Unla'*{ul Acts Against Safety of Civil Aviation (Montreal
Convention 197 ll as amended by the Protocol for the
Suppression of Unlawful Acts of Violence at Airports Serving
International Civil Aviation (Montreal Protocol 1988). Further,
Kenya is also a signatory to the Convention for the
Suppression of Unlawful Seizure of Aircra-ft (Hague
Convention, l97O).

Emerging threats including the use of aircraft as weapons and
the use of technological means necessitated ICAO to convene a
diplomatic conference in Beijing, China in 2O1O for purposes
of modernizing the Hague Convention of l97O and the
Montreal Convention of 197 | as amended by the Montreal
Protocol of 1988 to address these emerging threats to civil
aviation security.

The Beijing Convention and the Beijing Protocol 2O1O are the
result of collective efforts of the internationa-l communit5r to
modernize the legal framework for aviation securiQr. By
criminalizing a number of acts constituting emerging threats
against civil aviation, including certain preparatory acts of the
offences, it will strengthen the capacity of Kenya to prevent the
commission of these offences and to prosecute and punish

I



2

those who commit such offences. The Convention and the
Protocol will also contribute to the implementation of the
United Nations Global Counter-Terrorism Strategr adopted on
Str. September 2006 by enhancing the global treaty regime on
counter-terrorism.

The Convention on the Suppression of Unlar{ul Acts relating
to Internationa-t Civil Aviation (Beijing Convention 2010) and
the Protocol Supplementary to the Convention on the
Suppression of Unlawful Seizure of Aircraft (Beijing protocol
2010) were opened for signature and ratification on 10th
September, 2O10.

2.O Analvsis of the Issue

1 ObJects and Subject Matter ofthe Conventlon and the
Protocol.

The main object of the Convention and Protocol is to promote
aviation security by addressing unlawful acts against civil
aviation that may jeopardize the safety and security of persons
and propert5r, seriously affect the operations of air services,
airports and air navigation facilities. The Convention and
Protocol obligates the Contracting States to inter alia
undertake to:

a) Strengthen the lega_l framework for international
cooperation in preventing and suppressing unlawful acts
against civil aviation;

b) Enhance the confidence of people in the use of aviation
as a means of transport;

c) To criminalize the use of civit aircraft for purposes of
causing death, serious bodily injury or serious damage;
of using civil aircraft to release or discharge any
biological, chemical or nuclear (BCN) weapon or similar
substances to cause death, serious bodily injury or
serious damage;

2



d) To criminalize the unlawful transport of BCN weapons,
related materials or other dangerous materials; and

e) Provide criminal liability of directors, organizers and
financiers of an offence as well as the liability of those
who knowingly assist an offender to evade investigation,
prosecution or punishment.

2.2 Constitutional implications

(i) The Convention and Protocol do not propose any
amendment to the Constitution of Kenya 2OlO.

(ii)The Convention and Protocol are in line with the
principles of the Constitution of Kenya, 2OlO and
specifically recognizes the principles for the respect of
sovereignt5r, equality, territorial integrity, political
independence, good neighborliness, interdependence,
non-aggression and non-interference in the internal
affairs of each Contracting State.

2.3 Impact of the ratiflcation of the Conveutlou and
Protocol on national lnterest, inter alia:-

a) Enhance safety and security in civil aviation;
b) Promote passenger and freight air transportation;
c) Increase trade and tourism; and
d) Facilitate regional and global integration.

2.4 Obligations imposed on Kenya by the Convention and
Protocol

The Convention and Protocol requires the amendment of the
Protection of the Aircraft Act, Cap 68 of the Laws of Kenya to
align it with the provision of the Convention and Protocol.

J



An amendment of the Protection of the Aircraft Act, Cap 68, of
the Laws of Kenya to align it with the provision of the
Convention and Protocol is required.

2.6 Pollcy and legislative considerations

a) There are no foreseeable policy changes expected from
the ratihcation of the Convention and Protocol.

b) A review of the Protection of the Aircraft Act, Cap 68 of
the Laws of Kenya to align it with the provision of the
Convention and Protocol is required.

2.7 Financial Implications

There will be no f,rnancial implications of the ratification of the
Convention and the Protocol.

2.8 Ministerial Responsibility

The responsibility for the implementation of the Convention
and Protocol shall be by the Cabinet Secretaqr of the Ministry
of Transport and Infrastructure.

2.9 Implications on matters relatiug to Counties

As per the Kenya Constitution 2010, the areas of civil aviation
and internationa-l relations covered by the Convention and
Protocol fall under the functions of the National Government.
The National Government shall whenever necessary coordinate
with the County Governments.

3.O The summary of the process leading to the adaption of
the Convention and Protocol

3.1 Following the events of September 11, 200 1, Member
States and jurisdictions underlined the links between
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terrorism, transnational organized crime, the
international drug trade and money-laundering, and
ca-lled on Countries that had not done so to become
parties to the relevant international conventions.

3.2 On September 8, 2006, the UN General Assembly
adopted United Nations Globa-l Counter-Terrorism
Stratery under resolution A/RES/60/288 as an
instrument that would enhance national, regional and
international efforts to counter terrorism. The adoption of
the Convention and Protocol is one of the efforts by the
civil aviation community of implementing the UN General
Assembly's resolution.

3.3 The Diplomatic Conference to conclude the Convention
and Protocol on aviation security was convened by ICAO
and hosted by the Peoples' Republic of China, in Beijing
from 30th August, 2010 to 1Oth September, 20 10.

3.4 The Diplomatic Conference was convened after several
rounds of consultations among the Contracting States
under the ICAO Legal Committee on the modernization of
ICAO legal instruments related to aviation security.

3.5 After two weeks of negotiations the Convention and
Protocol were signed on Friday lOth September, 2010 and
will enter into force after they have been ratified by 22
States that agree to be bound by their provisions, Nine
(9) Contracting States have already signed both the
Convention and Protocol.

4.O The date of signature.

The Convention and Protocol were signed on loth September,
201O in Beijing, China.
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5.O The number of States that are party to the Convention
and Protocol.

There are nine (9) States that are party to both the Convention
and Protocol as of September, 2014. These are: - Cuba, Czech
Republic, Dominican Republic, Guyana, Kuwait, Mali,
Myanmar, Saint Lucia and Switzerland. Angola is only party to
the Convention while Congo is only party to the Protocol.

6.O The views of the public on the ratification of the
Convention and Protocol.

Consultations were held at the East African School of Aviation
on 21"t May,2Ol4 and there was general concurrence on the
need to ratifii the Convention and Protocol.

7.O Resenration of the Convention and Protocol.

Article 2O(3) of the Beijing Convention,2OlO and Article l2 of
the Hague Convention, l97O permits Contracting States to
enter reservations relating to dispute resolution by arbitration
at the time of signature, ratification, acceptance, approval or
accession.

8.O Proposed text of Resenration to protect or advanqe
national interest and/or conformity with the Constitution.

No proposed reservation.

9.O E>rpenditure of public funds to be incurred in the
implementatlon of the Conveutlon and Protocol.

No expenditure is anticipated beyond the norma-l budgetary

6
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PROTOCOL

SUPPLEMENTARY TO T}IE CONVENTION FOR THE
SUPPRESSION OF UNLAWFUL SEIZURf, OF AIRCRAFT

THE STATES PARTIES 'I'O THIS PROTOCOL,

DEEPLY CONCERNED about the worldwide escalation ofunlawful acts against civil aviation;

RECOGNIZING that new types of threats against civil aviation require new concerted efforts and

policies of cooperation on the part of States; and

BELIEVING that in order to better address these threats, it is necessary to adopt provisions

supplementary to those of the Convention for lhe SuPPression of Unlawful Seizure of Aircraft
signed at The Hague on l6 December 1970, to suppress unlawful acts ofseizure or exercise of
control ofaircraft and to improve its effectiveness;

HAVE AGREED AS FOLLOWS:

Article I

This Protocol supplemenls lhe Convention for lhe Suppression of Unlawful Seizure of Aircraft, signed

at The Hague on l6 December 1970 (hereinafter referred to as "lhe Convention").

Article II

Article I ofthe Convention shall be replaced by the following:

"Article I

l. Any person commits an offence ifthat peBon unlawfully and intentionally seizes

or exercises control of an aircraft in service by force or threat thereof, or by coercion,

or by any other form of intimidation, or by any technological means.

2. Any person also commits an offence ifthat person:

(a) makes a threat 10 commit lhe offence set forth in paragraph I ofthis Articlei
or

(b) unlawfully and intentionally causes any Person to receive such a threat,

under circumstances which indicate that the threal is credible.



3. Any person also commits an offence ifthat person

(a) attempls to commit the offence set forth in paragraph I of this Article; or

(b) organizes or directs others to commit an offence set forth in paragraph l, 2
or 3 (a) ofthis Article; or

(c) participates as an accomplice in an offence sel fonh in paragraph l, 2 or
3 (a) of this Article; or

(d) unlawfully and intentionally assists another person lo evade investigation,
prosecution or punishment, knowing that the person has committed an act
that constitutes an offence set forrh in paragraph 1,2,3 (a),3 (b) or 3 (c) of
this Article, or that the person is wanted for criminal prosecution by law
enforcement authorities for such an offence or has been sentenced for such
an offence.

4. Each State Party shall also establish as offences, when commitled intentionally,
whether or not any of the offences set forth in paragraph I or 2 of this Article is
actually committed or attempted, either or both of the following:

(a) agreeing with one or more other persons to commit an offence set forth in
paragraph I or 2 of this Article and, where required by national law,
involving an acl undertaken by one of the parlicipants in funherance of the
aSreement; or

(b) contributing in any other way to the commission of one or more offences
set forth in paragraph I or 2 of this Article by a group of persons acting
with a common purpose, and such contribution shall either:

(i) be made with the aim of funhering the general criminal activity or
purpose of the group, where such activily or purpose involves the
commission ofan offence set fonh in paragraph I or 2 of this Article;
or

(ii) be made in the knowledge oflhe intenlion ofthe group to commit an
offence set forth in paragraph I or 2 ofthis Article."

Article llI

Article 2 ofthe Convention shall be replaced by lhe following:

"Article 2

Each State Party undertakes to make the offences set forth in Article I punishable by
severe penalties."



Article IY

The following shall be added as Article 2 bis ofthe Convention:

"Article 2 6is

2

3

4

l. Each State Party, in accordance with its national legal principles, may take the

necessary measures to enable a legal entity located in its territory or organized under

its laws to be held liable when a person responsible for management or control oflhat
legal entity has, in that capacity, committed an offence set forth in Article l. Such

liability may be criminal, civil or administrative.

3. If a State Party takes the necessary measures to make a legal entity liable in
accordance with paragraph I of this Article, it shall endeavour to ensure that the

applicable criminal, civil or administrative sanctions are effective, proportionate and

dissuasive. Such sanctions may include monetary sanctions."

Article V

Article 3, paragraph l, ofthe Convention shall be replaced by the following

"Article 3

l. For the purposes of this Convention, an aircraft is considered to be in service

from the beginning of the pre-flight preparation of the aircraft by ground personnel or
by the crew for a specific flight until twenty-four hours after any landing. ln the case

of a forced landing, the flight shall be deemed to continue until the competent

authorities take over the responsibility for the aircraft and for persons and property on

board."

In Article 3, paragraph 3, ofthe Convention, "reg,istration" shall be replaced by "registry".

ln Article 3, paragraph 4, ofthe Convention, "mentioned" shall be replaced by "set forth"

Article 3, paragraph 5, of the Convention shall be replaced by the following

2. Such liability is incurred without prejudice 10 the criminal liability of individuals
having committed lhe offences.

"5. Notwithstanding paragraphs 3 and 4 of this A(icle, Articles 6,7,7 bis,8,8 brs,

8 ter and l0 shall apply whalever the place of take-off or the place of actual landing of
the aircraft, if the offender or the alleged offender is found in the territory of a State

other than the Slate of registry ofthat aircraft."



Article VI

The following shall be added as Article 3 bis ofrhe Convenrion:

"Article 3 Dis

Article VII

Article 4 ofthe Convention shall be replaced by the following

"Article 4

l. Nothing in this Convention shall affect other rights, obligations and
responsibilities of Stales and individuals under intemational law, in particular lhe
purposes and principles of the Charter of the United Nations, the Convention on
Intemational Civil Aviation and intemational humanitarian law.

2. The activities of armed forces during an armed conflict, as lhose terms are
understood under international humanitarian law, which are governed by that law are
not governed by this Convention, and the activities undertaken by military forces of a
State in the exercise of their official duties, inasmuch as they are govemed by other
rules of international law, are not govemed by this Convention.

3. The provisions of paragraph 2 of this Article shall not be interpreted as
condoning or making lawful otherwise unlawful acts, or precluding prosecution under
other laws."

l. Each State Party shall take such measures as may be necessary to establish its
jurisdiclion over the offences set forth in Article I and any other acl of violence
against passengers or crew commined by the alleged offender in connection with the
offences, in the following cases:

(a) when rhe offence is committed in the terrilory ofthat State;

(b) when the offence is committed against or on board an aircraft registered in
that State;

(c) when the aircraft on board which the offence is commined lands in its
territory with the alleged offender still on board;

(e) when the offence is committed by a national ofrhat State

(d) when the offence is committed against or on board an aircraft leased
without crew to a lessee whose principal place of business or, if the lessee
has no such place of business, whose permanent residence is in that State;



2. Each State Party may also establish its jurisdiction over any such offence in the
following cases:

(a) when the offence is committed against a national ofthat State;

(b) when the offence is committed by a stateless person whose habitual
residence is in the territory of that State.

3. Each State Party shall likewise take such measures as may be necessary to
establish its jurisdiction over the offences set forth in Article I in the case where the
alleged offender is present in its territory and it does not extradite that person pursuant
to Article 8 to any of the States Parties that have established their jurisdiction in
accordance with the applicable paragraphs of this Article with regard to those offences.

4. This Convention does not exclude any criminal jurisdiction exercised in
accordance wilh national Iaw."

Article VIII

Article 5 ofthe Convention shall be replaced by the following

"Article 5

Article IX

Article 6, paragraph 4, ofthe Convention shall be replaced by the following

"Article 6

The States Parties which establish joint air transport operating organizations or
international operating agencies, which operate aircraft which are subject to joint or
intemational registration shall, by appropriate means, designate for each aircraft the
State among them which shall exercise the jurisdiction and have the attributes of the
Stale of registry for the purpose of this Convention and shall give notice thereof to the
Secretary General of the International Civil Aviation Organization who shall
communicate the notice to all States Parties to this Convention."

4. When a State Party, pursuant to this Article, has taken a person into custody, it
shall immediately notiry the States Parlies which have established jurisdiction under
paragraph I of Anicle 4, and established j urisd iction and notified the Depositary under
paragraph 2 of Anicle 4 and, if it considers it advisable, any other interested States of
the fact that such person is in custody and of the circumstances which warrant that
person's detention. The Stale Party which makes the preliminary enquiry contemplated
in paragraph 2 of this Article shall promptly reporl its findings to the said Slates

Parties and shall indicate whether it intends to exercise jurisdiction."



Article X

The following shall be added as Article 7 brs ofthe Convention:

"Articl€ 7 ,rr

Article XI

Article 8 ofthe Convention shall be replaced by the following

"Article 8

Any person who is taken into cuslody, or regarding whom any other measures are
taken or proceedings are being carried out pursuanl to this Convention, shall be

guaranteed fair treatment, including enjoyment of all rights and guarantees in
conformity with the law of the State in the territory of which that person is present and
applicable provisions of intemational law, including international human rights law."

l. The offences set forth in Article I shall be deemed to be included as extraditable
offences in any exlradition treaty existinB between States Parties. States Panies
undertake to include the offences as extraditable offences in every extradition treaty to
be concluded between them.

4. Each of the offences shall bc trcaled, for the purpos€ of extradilion between
States Panies, as if it had been committed not only in the place in which it occurred
but also in the territories ofthe States Parties required to establish their jurisdiction in
accordance with subparagraphs (b), (c), (d) and (e) of paragraph I of Article 4 and who
have established jurisdiction in accordance with paragraph 2 of Article 4.

2. lfa State Party which makes extradition conditional on lhe existence ofa treaty
receives a request for extradition from another State Party with which it has no
extradition lreaty, it may at its option consider this Convenlion as the legal basis for
extradition in respect ofthe offences set forth in Article l. Extradition shall be subject
to the other conditions provided by the law of the requested State.

3. States Panies which do not make extradition conditional on the existence of a

treaty shall recognize the offences set forth in Article I as extraditable offences
between lhemselves subject lo the condilions provided by the law of the requested
State.

5. The offences set forth in subparagraphs (a) and (b) of paragraph 4 of Article I

shall, for the purpose ofextradition between States Parties, be treated as equivalent."

Article XII

The following shall be added as Arlicle 8 brr of the Convention:



"Article E Dis

None of the offences set fonh in Article I shall be regarded, for the purposes of
extradition or mutual legal assistance, as a political offence or as an offence connected
with a political offence or as an offence inspired by political motives. Accordingly, a

request for extradition or for mutual legal assistance based on such an offence may not
be refused on the sole ground that it concerns a political offence or an offence
connected with a political offence or an offence inspired by political motives."

Article XIII

The following shall be added as Article 8 ,er ofthe Convention

"Article E ler

Article XIV

Article 9, paragraph l, ofthe Convention shall be replaced by the following

"Article 9

Article XV

Article 10, paragraph l, oflhe Convention shall be replaced by the following:

"Article l0

Nothing in this Convention shall be interpreted as imposing an obligation to extradite
or to afford mutual leg,al assistance, if the requested Slate Party has substantial grounds

for believing that the request for extradition for offences set forth in Article I or for
mutual legal assistance wilh respect to such offences has been made for the purpose of
proseculing or punishing a person on account of that person's race, religion,
nationality, ethnic origin, political opinion or gender, or that compliance wilh the
request would cause prejudice to that person's posilion for any ofthese reasons."

l. When any ofthe acts set forth in paragraph I ofArticle I has occurred or is about
to occur, States Parties shall take all appropriate measures to reslore control of the
aircraft to its lawful commander or to preserve the commander's control of the
aircraft."

l. Stales Parties shall afford one another the greatest measure of assistance in
connection with criminal proceedings brought in respecl of the offences set forth in
Anicle I and other acts set forth in Article 4. The law of the Stale requested shall
apply in all cases."



Article XVI

The following shall be added as Article l0 brs ofthe Convention:

"Article l0 ,it

Any State Party having reason to believe that one ofthe offences set forth in Article I
will be commined shall, in accordance with its national law, fumish any relevant
informalion in its possession to those States Parties which it believes would be the
States set fonh in paragraphs I and 2 of Article 4."

Article XVI I

l. All references in the Convention Io "Contracting State" and "Conlracting States" shall be
replaced by "State Party" and "Slates Parties" respectively.

2. All references in the Convention to "him" and "his" shall be replaced by "that person" and
"that person's" respectively.

Articlc XVlll

The texts of the Convention in the Arabic and Chinese languages annexed to this Protocol shall,
together with the texts of the Convention in the English, French, Russian and Spanish languages,
constitute texts equally authentic in the six languages.

Articlc XIX

As between the States Parties to this Protocol, the Convention and this Protocol shall be read and
interpreted together as one single instrument and shall be known as The Hague Convention as amended
by the Beijing Protocol, 2010.

Articlc XX

This Protocol shall be open for signature in Beijing on l0 September 2010 by States participaring in
the Diplomatic Conference on Aviation Security held at Beijing from 30 August to l0 Seplember 2010.
After 27 September 2010, this Protocol shall be open to all States for signature at the Headquarters of
lhe Intemational Civil Aviation Organization in Montr6al until it enters into force in accordance with
Article XXIII.



Article XXI

l. This Protocol is subject to ratification, acceptance or approval. The instrumenls of ratification,
acceptance or approval shall be deposited with the Secretary General of the Intemational Civil
Aviation Organization, who is hereby designated as the Depositary.

2. Ratification, acceptance or approval ofthis Protocol by any State which is not a Party to the
Convention shall have the effect of ratification, acceptance or approval of The Hague Convention as

amended by the Beijing Protocol, 2010.

3. Any State which does not ratify, accepl or approve this Protocol in accordance with
paragraph I of this Article may accede lo it at any lime. The instruments of accession shall be

deposited with the Depositary.

A rticlc XXll

Upon ratiIing, accepting, approving or acceding to this Protocol, each State Parly

(a) shall noriry the Depositary of the jurisdiction it has established under its national law in
accordance with paragraph 2 of Arlicle 4 of The Hague Convention as amended by the
Beijing Protocol,20l0, and immediately notiry the Depositary ofany change; and

(b) may declare that il shall apply the provisions of subparagraph (d) of paragraph 3 of
Article I of The Hague Convenlion as amended by the Beijing Protocol, 2010 in
accordance with the principles of its criminal law conceming family exemptions from
liability.

Article XXIII

2. For each State ratifying, accepting, approving or acceding to this Protocol after the deposit of
the twenty-second instrument of ratification, acceptance, approval or accession, this Protocol shall
enter inlo force on lhe first day of the second month following the date of the deposit by such State of
its instrument of ratification, acceptance, approval or accession.

Article XXIv

l. Any State Party may denounce this Protocol by written nolification to the Depositary

l. This Protocol shall enter into force on the first day of the second month following the date of
lhe deposit of the twenty-second instrument of ratification, acceptance, approval or accession with the
Depositary.

3. As soon as this Protocol enters into force, it shall be registered with the United Nations by the
D€positary.



2. Denuncialion shall take effect one year following the date on which notification is received by
the Depositary.

Articlc XXV

The Depositary shall promptly inform all States Parties to this Protocol and all signatory or acceding
States to this Protocol of the date of each signature, the date of deposit of each instrument of
ratification, acceptance, approval or accession, the dale of coming inlo force of this Protocol, and olher
relevant information.

lN WITNESS WHEREOF the undersigned Plenipotentiaries, having been duly authorized,
have signed this Protocol.

DONE at Beijing on the tenth day of September of the year Two Thousand and Ten in the
English, Arabic, Chinese, French, Russian and Spanish languages, all texts being equally authentic,
such authenticity to take effect upon verification by the Secretariat of the Conference under the
authority of the President of the Conference within ninety days hereof as to the conformity of the texts
wilh one another. This Protocol shall remain deposited in the archives of the Intemalional Civil
Aviation Organization, and certified copies thereof shall be transmitted by the Depositary to all
Contracting States to this Protocol.
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CONVENTION

ON THE SUPPRESSION OF UNLAWFUL ACTS
RELATING TO INTERNATIONAL CIVIL AVIATION

THE STATES PARTIES TO THIS CONVENTION,

DEEPLY CONCERNED that unlawful acts against civil aviation jeopardize the safety and security of
persons and propeny, seriously affect lhe operation of air services, airports and air navigation,
and undermine the confidence of the peoples of the world in the safe and orderly conduct of
civil aviation for all States;

RECOGNIZING that new types of threats against civil aviation require new concerted efforts and

policies of cooperation on the pan of States; and

BEING CONVINCED that in order to befler address these threats, there is an urgent need to strengthen
the legal framework for intemational cooperation in preventing and suppressing unlawful acts

against civil aviation;

HAVE ACREED AS FOLLOWS

Any person commits an offence ifthat person unlawfully and intentionally:

(a) performs an act of violence againsl a person on board an aircraft in flight if that act is
Iikely to endanger lhe safety oflhat aircraft; or

(b) destroys an aircrafi in service or causes damage to such an aircraft which renders il
incapable of flight or which is likely to endanger its safety in flight; or

(c) places or causes lo be placed on an aircraft in service, by any means whatsoever, a device

or substance which is likely to destroy that aircraft, or to cause damage to it which
renders it incapable of flight, or to cause damage to it which is likely to endanger its
safety in flight; or

(d) destroys or damages air navigation facilities or interferes with their operation, if any such

act is likely to endanger the safety ofaircraft in flight; or

(e) communicates information which that person knows to be false, thereby endangering the

safety ofan aircraft in flight; or

Articlc I



(f) uses an aircraft in service for the purpose of causing dealh, serious bodily injury, or
serious damage to property or the environment; or

(g) releases or discharges from an aircraft in service any BCN weapon or explosive,
radioactive, or similar substances in a manner that causes or is likely to cause death,
serious bodily injury or serious damage to property or the environment; or

(h) uses againsl or on board an aircraft in service any BCN weapon or explosive, radioaclive,
or similar substances in a manner that causes or is likely to cause death, serious bodily
injury or serious damage to property or the environment; or

(i) transports, causes to be transported, or facilitates the transport of, on board an aircraft

(l) any explosive or radioactive material, knowing that it is intended to be used to
cause, or in a threal to cause, with or veithout a condition, as is provided for under
national law, death or serious injury or damage for the purpose of intimidating a
population, or compelling a govemment or an international organization to do or to
abstain from doing any act; or

(2) any BCN weapon, knowing it to be a BCN weapon as defined in Article 2; or

(3) any source material, special fissionable material, or equipment or material
especially designed or prepared for the processing, use or production of special
fissionable material, knowing that it is intended to be used in a nuclear explosive
activity or in any other nuclear activity not under safeguards pursuanl to a

safeguards agreement with the lnlernational Atomic Energy Agency; or

(4) any equipment, materials or software or related technology that significantly
contributes to the design, manufacture or delivery of a BCN weapon without lawful
authorization and with lhe intenlion thal it will be used for such purpose;

provided that for activities involving a State Party, including those undertaken by a
person or legal entity authorized by a State Party, it shall not be an offence under
subparagraphs (3) and (a) if the transport ofsuch items or materials is consistent with or
is for a use or activity that is consistent with its rights, responsibilities and obligations
under the applicable multilateral non-proliferation treaty to which it is a parry including
lhose referred to in Article 7.

2. Any person commits an offence ifthat person unlawfully and intentionally, using any device,
substance or weapon:

(a) performs an act of violence against a person at an airport serving intemational civil
aviation which causes or is likely to cause serious injury or death; or

(b) destroys or seriously damages the facilities of an airport serving intemational civil
aviation or aircraft not in service located thereon or disrupts the services ofthe airport,

ifsuch an act endangers or is likely to endanger safety al that airpon



3. Any person also commits an offence ifthat person:

(a) makes a threat to commit any of the offences in subparagraphs (a), (b), (c), (a), (f), (g)

and (h) of paragraph I or in paragaph 2 of this Article; or

(b) unlawfully and intentionally causes any person to receive such a threat,

under circumstances which indicate that the threat is credible.

4. Any person also commits an offence ifthat person:

(a) attempts to commit any oflhe offences set forth in paragraph I or 2 of this Article; or

(b) organizes or directs others to commil an offence set forth in paragraph I, 2, 3 or 4(a) of
this Articlei or

(c) participates as an accomplice in an offence set forth in paragraph l, 2, 3 or 4(a) of lhis
Article; or

(d) unlawfully and intentionally assists another person to evade investigation, prosecution or
punishment, knowing that the person has committed an act that constitutes an offence sel

forth in paragraph l, 2, 3, 4(a), 4(b) or 4(c) ofthis Article, or that the person is wanted for
criminal proseculion by law enforcement authorities for such an offence or has been

sentenced for such an offence.

5. Each State Party shall also establish as offences, when committed intentionally, whether or not

any ofthe offences set forth in paragraph l, 2 or 3 ofthis Article is actually commitled or attempted,

either or both ofthe following:

(a) agreeing with one or more other persons to commil an offence set forth in paragraph 1,2
or 3 of this Article and, where required by national law, involving an act undertaken by

one ofthe participants in furtherance ofthe agreement; or

(b) contributing in any other way lo the commission of one or more offences set forth in
paragraph l, 2 or 3 of this Article by a group of persons acting with a common purpose,

and such contribution shall either:

(i) be made wilh the aim of furthering the general criminal activity or purpose of the

group, where such activity or purpose involves the commission of an offence set

forth in paragraph l, 2 or 3 ofthis Article; or

(ii) be made in the knowledge of the intention of the group to commit an offence sel

forth in paragraph l. 2 or 3 ofthis Article.



Articlc 2

For the purposes of this Convention

(a) an aircraft is considered to be in flight at any time from the moment when all its external
doors are closed following embarkation until the moment when any such door is opened
for disembarkation; in the case ofa forced landing, the flighl shall be deemed to continue
until the competent authorities take over lhe responsibility for the aircraft and for persons
and property on board;

(b) an aircrafi is considered to be in service from the beginning ofthe preflight preparation of
the aircraft by ground personnel or by the crew for a specific flight unlil twenty-four
hours after any landing; the period of service shall, in any event, extend for the entire
period during which the aircraft is in flight as defined in paragraph (a) ofthis Article;

(c) "Air navigation facilities" include signals, data, information or systems necessary for the
navigation of the aircraft;

(d) "Toxic chemical" means any chemical which through its chemical action on life
processes can cause death, temporary incapacitation or permanent harm to humans or
animals. This includes all such chemicals, regardless of their origin or of their method of
produclion, and regardless of whether they are produced in facilities, in munitions or
elsewherei

(e) "Radioactive material" means nuclear material and other radioactive substances which
contain nuclides which undergo spontaneous disintegralion (a process accompanied by
emission of one or more types of ionizing radialion, such as alpha-, beta-, neutron
particles and gamma rays) and which may, owing to their radiological or fissile
properties, cause death, serious bodily injury or substantial damage to property or to the
environment;

(0 "Nuclear material" means plutonium, except lhat with isotopic concentration exceeding
80 per cent in plutonium-238; uranium-233; uranium enriched in the isolope 235 or 233;
uranium containing the mixture of isotopes as occurring in nature other than in lhe form
ofore or ore residue; or any malerial containing one or more ofthe foregoing;

(h) 'BCN weapon" means

(a) "biological weapons", which are

(i) microbial or other biological agents, or toxins whatever their origin or method
of production, of types and in quantities that have no justification for
prophylactic, proteclive or other peaceful purposes; or

(g) "Uranium enriched in the isotope 235 or 233" means uranium containing the isotope 235
or 233 or both in an amount such that the abundance ratio of the sum of these isotopes to
the isotope 238 is greater than the ratio of the isotope 235 to the isotope 238 occurring in
nature;



(ii) weapons, equipment or means of delivery designed to use such agents or
toxins for hostile purposes or in armed conflict.

(b) "chemical weapons". which are. together or separately

(i) toxic chemicals and their precursors, except where intended for

(A) industrial, agricuhural, research, medical, pharmaceutical or other
peaceful purposes; or

(B) protective purposes, namely those purposes directly related to proteclion
against toxic chemicals and to protection against chemical weapons; or

(C) miliury purposes not connected wilh the use of chemical weapons and
not dependenl on the use ofthe toxic properties of chemicals as a method
ofwarfare; or

(D) law enforcement including domestic riot control purposes,

as long as the types and quantities are consistent with such purposes;

(ii) munitions and devices specifically designed to cause death or other harm
through the loxic properties ofthose toxic chemicals specified in subparagraph
(b)(i), which would be released as a result of the employment of such
munitions and devices;

(iii) any equipment specifically designed for use directly in connection with the
employmenl of munitions and devices specified in subparagraph (b)(ii).

(c) nuclear weapons and other nuclear explosive devices.

(i) "Precursor" means any chemical reactant which takes part at any stage in the production
by whatever method ofa toxic chemical. This includes any key component ofa binary or
multicomponent chemical system;

0) the terms "source material" and "special fissionable material" have the same meaning as

given to those terms in the Statute of the Intemational Atomic Energy Agency, done at
New York on 26 October 1956"

Arlicle 3

Each State Party undertakes to make the offences set forth in Arlicle I punishable by severe penahies.

Articlc {

l. Each Stale Party, in accordance with its national legal principles, may take the necessary
measures to enable a legal entity located in its territory or organized under its laws to be held liable



when a person responsible for management or control of that legal entity has, in that capacity,
committed an offence set forth in Article l. Such liability may be criminal, civil or administrative.

2. Such liability is incured without prejudice to the criminal liability of individuals having
committed the offences.

3. lfa State Pany takes the necessary measures to make a legal entity liable in accordance wilh
paragraph I of this Article, it shall endeavour to ensure that the applicable criminal, civil or
administrative sanctions are effective, proportionate and dissuasive. Such sanctions may include
monetary sanctions.

Article 5

l. This Convention shall not apply to aircrafl used in military, customs or police services.

2. ln the cases contemplated in subparagraphs (a), (b), (c), (e), (0, (g), (h) and (i) of paragraph I
of Article l, this Convention shall apply irrespective of whether the aircraft is engaged in an

internalional or domeslic flight, only if:

(a) the place of take-off or landing, actual or intended, ofthe aircraft is situated oulside the
territory ofthe State ofregistry ofthat aircraft; or

(b) the offence is committed in the tenitory of a State other than the State of registry of the

aircraft.

3. Notwithstanding paragraph 2 of this Article, in the cases contemplated in subparagraphs (a),
(b), (c), (e), (0, (g), (h) and (i) of paragraph I of Article l, this Convention shall also apply if the
offender or the alleged offender is found in the tenitory of a State other than the Stale of registry of the
aircraft.

4. Wilh respect to the States Parties mentioned in Article 15 and in lhe cases set fo(h in
subparagraphs (a), (b), (c), (e), (0, (g), (h) and (i) of paragraph I of Article I, this Convention shall not
apply if the places referred to in subparagraph (a) of paragraph 2 oflhis Article are situated within the
territory ofthe same State where that State is one ofthose referred to in Article 15, unless the offence
is committed or the offender or alleged offender is found in the territory of a Slate other than that State.

5. ln the cases contemplated in subparagraph (d) of paragraph I of Article I, this Convention
shall apply only if the air navigation facilities are used in intemational air navigation.

6. The provisions of paragraphs 2, 3, 4 and 5 of this Article shall also apply in the cases

conlemplated in paragraph 4 of Article I .

Articlc 6

l. Nothing in this Convenlion shall affect other rights, obligations and responsibilities of States
and individuals under international law, in particular the purposes and principles of the Charter of the
United Nations, the Convention on International Civil Aviation and intemational humanitarian law.



2. The activities of armed forces during an armed conflict, as those terms are understood under
international humanitarian law, which are governed by that law are not governed by this Convention,
and the activities undertaken by military forces of a State in the exercise of their oflicial duties,
inasmuch as they are governed by other rules of international law, are not governed by this
Convention.

3. The provisions of paragraph 2 of this Article shall not be inlerpreted as condoning or making
lawful otherwise unlawful acts, or precluding prosecution under other Iaws.

Article 7

Nothing in this Convention shall affect the rights, obligations and responsibilities under the Treaty on
the Non-Proliferation of Nuclear Weapons, signed at London, Moscow and Washingron on I July
1968, the Convention on the Prohibition of lhe Development, Production and Stockpiling of
Bacteriological (Biological) and Toxin Weapons and on Their Destruction, signed at London, Moscow
and Washington on l0 April 1972, or the Convention on the Prohibition of the Development,
Production, Stockpiling and Use of Chemical Weapons and on Their Destruction, signed at Paris on
l3 January 1993, of States Panies to such lreaties.

Articlc 8

l. Each State Party shall take such measures as may be necessary to establish its jurisdiction over
the offences set forth in Article I in the following cases:

(a) when the offence is committed in the terrilory ofthat Statel

(b) when the offence is commined against or on board an aircraft registered in that State;

(c) when the aircraft on board which the offence is committed lands in its territory with the
alleged offender still on board;

(d) when the offence is committed against or on board an aircraft leased without crew lo a
lessee whose principal place of business or, if the lessee has no such place of business,
whose permanent residence is in that State;

(e) when the offence is committed by a national ofthat State.

2. Each State Party may also establish its jurisdiction over any such offence in the following
cases:

(a) when the offence is committed against a national ofthat State;

(b) when the offence is committed by a stateless person whose habitual residence is in the
lerritory ofthat State.



3. Each State Party shall likewise take such measures as may be necessary to establish its
jurisdiction over the offences set forth in Article l, in the case where the alleged offender is present in
its territory and it does not extradite that person pursuant to Anicle l2 to any ofthe States Parlies that
have established their jurisdiction in accordance with the applicable paragraphs of this Article with
regard to those offences.

4. This Convenlion does not exclude any criminal jurisdiction exercised in accordance with
national law.

Article 9

l. Upon being satisfied that the circumstances so warrant, any State Party in the territory of
which the offender or the alleged offender is present, shall take that person into custody or take other
measures to ensure that person's presence. The custody and other measures shall be as provided in the
law of that State but may only be continued for such time as is necessary to enable any criminal or
extradition proceedings to be instituted.

2. Such State shall immediately make a preliminary enquiry into the facts

4. When a State Pany, pursuant to this Article, has taken a person into custody, it shall
immediately notify the States Parties which have established jurisdiction under paragraph I of Article 8

and established jurisdiction and notified the Depositary under subparagraph (a) of paragraph 4 of
Arlicle 2l and, if it considers it advisable, any other interested States ofthe fact that such peBon is in
custody and of the circumstances which warrant that person's detention. The Slate Party which makes
the preliminary enquiry contemplated in parag,raph 2 ofthis Article shall promptly repon its findings to
the said States Parties and shall indicate whelher it intends to exercise jurisdiction.

Articlc l0

The Stale Party in the territory of which the alleged offender is found shall, if it does not extradite that
person, be obliged, without exception whatsoever and whether or not the offence was committed in its
lerritory, to submit the case to its competent authorities for the purpose of prosecution. Those
authorities shall take their decision in the same manner as in lhe case of any ordinary offence of a
serious nature under the law ofthat State.

Articlc l l

3. Any person in custody pursuant to paragraph I of this Article shall be assisted in
communicating immediately with the nearest appropriate representalive of lhe Slate of which that
person is a national.

Any person who is taken into custody, or regarding whom any other measures are taken or proceedings
are being carried out pursuant 10 this Convention, shall be guaranteed fair treatment, including
enjoymenl of all rights and guaranlees in conformity with the law of the State in the territory of which
that person is present and applicable provisions of international law, including intemational human
rights law.



Articlc l2

l. The offences set forth in Article I shall be deemed to be included as extraditable offences in
any extradition lreaty €xisting between States Parties. States Parties undertake to include the offences

as extraditable offences in every extradition treaty to be concluded between them.

2. lf a State Party which makes exlradition conditional on the existence of a treaty receives a
request for extradition from another State Party with which it has no extradition trealy, it may al iis
oplion consider this Convention as the legal basis for extradition in respect of the offences sel forth in
Article l. Extradition shall be subject to the olher conditions provided by the law of the requested

State.

3. States Parlies which do not make extradition conditional on the existence of a treaty shall

recognize the offences set forth in Article I as extraditable offences between themselves subject to the

conditions provided by the law ofthe requested State.

4. Each ofthe offences shall be treated, for the purpose ofextradition between States Parties, as if
it had been committed not only in the place in which it occurred but also in the territories of the States

Parties required to establish their jurisdiction in accordance with subparagraphs (b), (c), (d) and (e) of
paragraph I of Article 8, and who have established jurisdiction in accordance with paragraph 2 of
Article 8.

5. The offences set forth in subparagraphs (a) and (b) of paragraph 5 of Article I shall, for the
purpose of extradition between States Parties, be treated as equivalent.

Articlc l3

None of the offences set forth in Arlicle I shall be regarded, for the purposes of extradition or mutual

legal assistance, as a political offence or as an offence connected with a political offence or as an

offence inspired by political motives. Accordingly, a requ€st for extradition or for mutual legal

assistance based on such an offence may not be refused on the sole ground that it concems a political
offence or an offence connected with a political offence or an offence inspired by political motives.

Article l{

Nothing in this Convention shall be interpreted as imposing an obligation to extradite or to afford
mutual legal assistance if the requested State Party has substantial grounds for believing that the

request for extradition for offences set forth in Article I or for mutual legal assistance with respect lo
such offences has been made for the purpose of prosecuting or punishing a person on account of that

person's race, religion, nationality, ethnic origin, political opinion or gender, or that compliance with
the request would cause prejudice to thal person's position for any oflhese reasons.

Articl€ 15

The Stares Panies which establish joint air transport operating organizations or international operatinB

agencies, which operate aircraft which are subject to joint or international registration shall, by



appropriate means, designate for each aircraft the State among them which shall exercise lhe
jurisdiction and have lhe attributes of the State of registry for the purpose of this Convention and shall
give nolice thereof to the Secrelary General ofthe lnternational Civil Aviation Organizalion who shall
communicate the notice to all States Parties to this Convention.

Article 16

l. States Parties shall. in accordance with international and national law, endeavour to take all
practicable measures for lhe purpose of preventing the offences set forth in Article I .

2. When, due to the commission ofone ofthe offences set forth in Article l, a flight has been
delayed or interrupted, any State Party in whose territory the aircraft or passengers or crew are presenl
shall facilitale the conlinuation ofthejourney ofthe passengers and crew as soon as practicable, and
shall without delay retum the aircraft and its cargo to the persons lawfully entitled to possession.

l. States Parties shall afford one another the greatest measure of assistance in conneclion with
criminal proceedings brought in respect of the offences set forth in Arlicle l. The law of the Stare
requested shall apply in allcases.

2. The provisions of paragraph I ofthis Arlicle shall not affect obligalions under any other treaty,
bilaleral or multilateral, which govems or will govem, in whole or in pan, mutual assistance in
criminal matters.

Article l8

Any State Party having reason to believe that one of the offences set forth in Article I will be
committed shall, in accordance with its national law, fumish any relevanl informalion in its possession
to those States Parties which it believes would be the States set forth in paragraphs I and 2 of Article 8.

Article l9

Each State Party shall in accordance with its national law report to the Council of the International
Civil Aviation Organization as promptly as possible any relevant information in its possession
conceming:

(a) the circumstances ofthe offence;

(b) the action taken pursuanl lo pangraph 2 ofArticle l6;

(c) the measures taken in relation to the offender or the alleged offender and, in panicular,
the results ofany extradition proceedings or other legal proceedings.

Article l7



Article 20

l. Any dispute between two or more States Parties concerning the int€rpretation or application of
this Convention which cannol be setlled throug,h negotiation, shall, at the request of one of them, be
submined to arbitration. lf within six months from the date ofthe request for arbitration the Parties are
unable to agree on the organization of the arbitration, any one of those Parties may refer the dispute to
the Inlemational Court ofJustice by request in conformity with the Statute ofthe Court.

2. Each State may at the time ofsignature, ralification, acceptance or approval of lhis Convention
or accession thereto, declare that il does not consider itself bound by lhe preceding paragraph. The
other Stales Panies shall not be bound by the preceding paragraph with respect to any State Party
having made such a reservation.

3. Any State Party having made a reservation in accordance with the preceding paragraph may at
any time withdraw this reservation by nolification to the Depositary.

Article 2l

l. This Convention shall be open for signature in Beijing on l0 September 2010 by States
paaicipating in the Diplomatic Conference on Aviation Security held at Beijing from 30 August to
l0 September 2010. After 27 Seplember 2010, this Convention shall be open to all States for signature
al the Headquarters of the International Civil Aviation Organizlion in Monlreal unlil il enters into
force in accordance with Article 22.

3. Any State which does not ratify, accept or approve this Convention in accordance with
paragraph 2 of this Article may accede to it at any time. The instrument ofaccession shall be deposited
with the Depositary.

4. Upon ratifying, accepting, approving or acceding to this Convention, each State Party:

(a) shall notiry the Depositary of rhe jurisdiction it has established under its national law in
accordance with paragraph 2 of Article 8, and immediately notiry the Depositary of any
change; and

(b) may declare that it shall apply the provisions of subparagraph (d) of paragraph 4 of
Article I in accordance with the principles of its criminal law conceming family
exemptions from I iability.

Article 22

l. This Convention shall enter into force on the first day ofthe second month following the date
ofthe deposit ofthe twenty-second instrument ofratification, acceptance, approval or accession.

2. This Convention is subject to ratification, acceplance or approval. The instruments of
ratification, acceptance or approval shall be deposited with the Secretary General of the International
Civil Aviation Organization, who is hereby designated as the Depositary.



2. For each Slate ratifying, accepting, approving or acceding to this Convenlion after the deposit

of the twenty-second instrument of ratification, acceptance, approval or accession, this Convention
shall enter into force on the first day of the second month following the date of the deposit by such

State of its instrument of ratification, acceptance, approval or accession.

3. As soon as lhis Convention enters into force, it shall be registered with the United Nations by
the Depositary.

Article 23

Any State Party may denounce this Convention by written notification to the Depositary

2. Denunciation shall take effect one year following the date on which notificalion is received by
the Depositary.

Article 24

As between the States Pafiies, this Convention shall prevail over the following instruments

(a) the Convention for the Suppression of Unlawful Acts Against the Safety of Civil
Aviation, Signed at Montreal on 23 September l97l ; and

(b) the Protocol for the Suppression of Unlawful Acts of Violence at Airporls Serving,

International Civil Aviation, Supplementary to the Convention for the Suppression of
Unlawful Acts Against the Safety of Civil Aviation, Done at Montreal on 23 September
1971, Signed at Montreal on 24 February 1988.

The Depositary shall promptly inform all States Panies to this Convention and all signatory or
acceding States to this Convention of the date of each signature, the date of deposit of each instrument
of ratification, approval, acceptance or accession, the date of coming into force of this Convention, and

other relevant information.

DONE at Beijing on the tenth day of September of the year Two Thousand and Ten in the
English, Arabic, Chinese, French, Russian and Spanish languages, all texls being equally authentic,
such authenticity to take effect upon verification by the Secretariat of the Conference under the
authority ofthe President ofthe Conference within ninety days hereofas lo the conformity ofthe texls
with one another. This Convention shall remain deposited in the archives of the International Civil
Aviation Organiation, and certified copies thereof shall be lransmined by the Depositary to all
Contracting States to this Convention.

Article 25

IN WITNESS WHEREOF the undersigned Plenipotentiaries, having been duly authorized,
have signed this Convention.
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CABINET MEMORANDUM ON RATIFICATION OF THE INTERNATIONAL
MARITIME ORGANIZATION CONVENTIONS AND PROTOCOLS

l'he Cabinct during the meeting held on l5th January 2015. duly considered and approved for
ratilication eight (8) Intcrnational Maritime Conventions and Protocols. 'l-he Conventions
and Protocols were jointly submitted by the Cabinet Secretary, Ministry of Transport and
Infrastructure together with the Cabinet Secretary, Ministry of Foreign Affairs and
inlenrational 'l'rade and the Attorney General under Cab (14) 147 and consisted of the
I'ollowing:-

The 1978 Protocol to the Convention on Sal'ety oll,ife at Sea 197;l
(SOLAS 74) which deals with tanker safety and pollution
prevention.

( iii) 'lhe Protocol of 1988 to thc lntemational Convention flor the salcfv
ol lif'c at sea. 1974, as amendcd (SOLAS 74178).

( iv) The Intemational Convention on Civil t.iability for Bunker Oil
Pollution Damage. 2001 .

(v) The Convention on the Limitation of Liabilitv for Maritime Claims
t976 (LLMC t976.)

(vi) 'f he 1 996 Protocol to the Convention on [-imitation ol Liability for
Maritime Claims (LLM). 1976.

The Nairobi International Conv iorr ttn llc.movtl ol Wrccks .r0

r-r I

IIIlJtr,i.!,r I

0T
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(vii)

-D

Mr. Justin Bundi, CBS
Clerk to the National Assembly
Parliament Building
NAIROBI

n.u. f.\1 $, *Ji

The 1988 Protocol to the l,oad l-ines Convention. 1966.(i)

( ii)

VEBY
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(viii) The Intemational Convention on the Control of l{armful Anti-
Fouling Systcms on Ships, 2001 .

To note is:

l. The Government's decision to nominate a Kcnyan to vie for the post ol Secretary
General ol the International Maritimc Organization. The post was declared vacant in
December 2014 and elections on the same will take place in June 2015. Ratification ol
the said instruments will go along way in enhancing the country's chances of securing
the post.

2. The Nairobi Intemational Convention on Removal of Wrecks, 2007 will enter into
force on l6th April. 2015. The Convention was adopted in Nairobi, Kenya in 2007,
through a Diplomatic Conlerence and it will be a worthy causc lbr Kenya to ratil,v it
belore its cntry into force.

The purpose of this letter is to fonvard the said Conventions and Protocols Io the
Departmental Committee of Transport, Public Works and Housing to clear belbre the firral
ratification process.

Enclosed are copies ofthe Conventions/Protocols. and a Parliamentary Paper on the
instruments.

Ci, ter{.3Yours

Nduva Muli, EBS
PRINCIPAL SECRETARY

C C CC C:



(ii) The Conventions and Protocols are in line with the

principles of the Constitution of Kenya, 2OlO and

specifically recognizes the principles for the respect of

sovereigntlr, equality, territorial integrity, political

independence, good neighborliness (cooperation), inter-

dependence, non-aggression and non-interference in the

internal affairs of each Contracting State.

3.3 Impact of the ratification of the Conventions/
Protocols

The listed Conventions will provide global standards for

safety and security of ships, Iife and property at sea and

protection of the Marine Environment from pollution by

ships within the country's internal waters, territorial sea

and the Exclusive Economic Zone (EEZI. National trade

facilitation and regional interests in this regard are also

in effect safeguarded and the marine environment

sustained for future generations.

.4 Obligations imposed on Kenya by the Conventions/

Protocols

Kenya as a flag state, port state and coastal state is

obliged to make laws and policies where necessary to

implement the said conventions. The Merchant Shipping

Act 2OO9, the Kenya Maritime Authority Act, 2006 and

the draft Marine Pollution Bill, 2OL4 are meant to
implement the Conventions/ Protocols.

3
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3.5 Requirements for the Implementation of the

Conventions/Protocols and Policy and Legislative

Considerations

The requirements have been met since the above laws

and the draft Bill of 2Ol4 are intended to implement the

said Conventions/protocols. Except amendments where

necessary, there are no foreseeable policy changes

expected.

3.6 Financial Implications

There are no financial or budgetary implications in
ratifuing the Convention Protocol. However,

implementation will require building of capacity and

development and or review of policy and legislation both

of which are ongoing programmes in the Ministry and its

agencies. Required funds are budgeted for by the

Ministry, Kenya Maritime Authority and other agencies.

3.7 Ministerial Responsibility

The responsibility for the implementation of the

Conventions/Protocols shall be by the Cabinet Secretary,

Ministry of Transport and Infrastructure

.+



3 8 Implications on Matters Relating to Counties

Transport and Communications, including, in particular

Marine Navigation is a National Government Function.

The Kenya Maritime Authority's mandate of regulator is

listed under Schedule Four of the Constitution being the

regulation of International and National Shipping and

matters related thereto. These functions are enforced

through the Merchant Shipping Act of 2OO9 and are

applicable in all counties that have navigable waters.

The Marine Pollution Prevention and Control Bill, 20 14 is

intended to implement Conventions regulating Marine

Pollution Prevention.

3.9 The Summary of the process leading to the adoption

of IMO Conventions/ Protocols

3.9.1 The International Maritime Organization (IMO) is the

United Nations specialized agency with responsibility for

the safety and securit5r of shipping and the prevention of

marine pollution by ships. Its main role is to create a

regulatory framework for the shipping industry that is
fair and effective, universally adopted and universally

implemented. It is mostly involved in adoption of

Conventions/instruments in this regard.

3.9.2 IMO has six main bodies concerned with the adoption or

implementation of Conventions. The Assembly and

Council are the main organs, and the committees

involved are the Maritime Safety Committee, Marine

5



Environment Protection Committee, Legal

Facilitation Committee and the Technical

Committee.

Committee,

Cooperation

3.9.3 Normally the suggestion for a new convention or

amendments is first made in one of the committees, since

these meet more frequently than the main organs. If
agreement is reached in the committee, the proposal goes

to the Council and then to the Assembly.

3.9.4 If the Assembly or the Council, as the case may be, gives

the authorization to proceed with the work on a

convention, the committee concerned considers the

matter in greater details and ultimately draws up a draft

instrument. In some cases the subject may be referred to

a specialized sub-committee for detailed consideration.

Work in the committees and sub-committees is

undertaken by the representatives of the member states

of the organization. The views and advice of

Intergovernmental and International non-governmental

organizations which have a working relationship with

IMO are also welcomed in these bodies.

3.9.5 The draft Convention which is agreed upon is reported

to the Council and Assembly with a recommendation that

a conference be convened to consider the draft for formal

adoption. Invitations to attend such a conference are

sent to all member states of IMO and to all states which

6



, are members of the United Nations or any of its

specialized agencies. Kenya became a member of the

IMO on 22"4 August, 1973 and currently is a member of

the Council. To-date IMO has 17O Member States and

three Associate Member States.

3.9.6 The draft Convention is prior to the conference

circulated to the participants to discuss and where

necessary amendments are made before it is finally

adopted by the Conference and deposited with the

Secretary General of IMO who sends copies to the

Member Governments.

3.9 7 The Convention is opened for signature by states

usually for a period of 12 months. Signatories may rati$r

or accept the Convention while non-signatories may

accede.

4.O The dates of signature and number of States that are

party to the listed Conventions

Appendix I to this Cabinet Paper contains the dates of

signature where applicable and the number of States that

are party to each Convention and Protocol.

7
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5 O The views of the Public on the ratification of the

Conventions and Protocols.

The listed Conventions and Protocols are contained in the

Merchant Shipping Act of 2009 and the Marine Pollution

Prevention and Control Bill 2014, both of which have

been subjected to public participation and received

general concurrence for ratihcation.

6.0 Proposed text of Reservations to protect or advance

national interest and/or conformity with the

Constitution

7.O Expenditure of Public Funds to be incurred in the

implementation of the Conventions/Protocol.

No expenditure is anticipated beyond the norma,l

budgetary provisions.

1l

There are no proposed reservations by Kenya.
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I.O I}ACKGROUND

l.l The existing .letre gauge rairway is on concession to Rift vailey
Railways (RVR) f,or a periocr of 25 years for fi'eight operations due tt
come to an end on 30rh June,203 l.'rhc railway design and its current
state limit its capacity and delivery speed ancl it cannot therefore meet the
lirture demand for rail transport in the country ancl the region.

1.2 'lhe Government therefbre decided to build a new, modem, high capacity
standard Gauge Railway Line between Mombasa and Malaba with a
branch line to Kisumu. The railway will be extended to Kampala
(Uganda) and Kigali (Rwanda) as pronornced by the three Heads of State
tbr the Republic of Rwanda, Uganda and Ke,ya on 2gth August 2013 and
i. line with the signed protocol and 'l'ripartite Agreement. The line will
also be extended to Juba fbllowing South Sudan accession to the
Tripartite Agreement.

.3 The objectives of developing the Standard Gauge Railway is to reduce
the cost of doing business in the region and make the region competitive
to investment through:

i) Reduced l'reight transportation tariff charges on average by 4r.5%o
per tonne-kilometre;
Reduced Transit time by freight trains on average by Z6.6yo;
Increased rail transport share in the Northern corridor;
Reduced damage to the roads on the Northem Corridor.

on 3'd August20l2,the cabinet approved the deveropment of Mombasa-
Kampala Standard Gauge Rairway with a branch to Kisumu thro,gh a
Govemment -to- Government arrangement.

So far, Kenya Railways and China Road & Bridge Corporation (CRBC)
have undertaken the Feasibility Study and preliminary design of phase l
(Mombasa to Nairobi section - 485 krn) defining the technicar parameters

ii)
iii)
iv)

Page 2 of 7
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1.6 Kenya Railways Corporation and China Road & Bridge Corporation

(CRBC) signed Commercial Contracts tbr undertaking Civil Works and

lor providing Facilities, Locomotives and Rolting Stock on l lth July,

2012 and 4'r' October, 2012 respectively for Mombasa - Nairobi Section.

7 As a result, Government of Kenya and EXIM Bank of the Government of
the Peoples Republic of China signed Memorandum of Understanding

(MOU) on lgth August 2013 and Loan Agreement on l lth May 20l4.The

construction work has since commenced with a target completion date of
October 20 17.

.8 The Government has also created a Railway Development Fund

supported by a 1.5%o levy on the cost of all imports to support the railway

development.

L9 To enable development and operationalisation of a Seamless Railway

network from Mombasa to Kigali and Juba, the Summit of the Northem

Corridor Integration Projects vide the 3'd Joint Communiqud directed the

Partner States to develop a Standard Gauge Railway Protocol for the

development and operations of the Standard Gauge Railways. The

Protocol was signed by Kenya, Uganda, South Sudan and Rwanda in May

2014 and is expected to be ratified before next Summit in February/March

2015.

l.l0 In order to comply with the Treaty Making and Ratification Act, on

public consultations, the Corporation uploaded a coPy of the protocol on

its website and further caused an advert in the print media in form of a
Public Notice to appear on Friday l9'h September 2014 and by the expiry

of the notice period on 26s September 2014, the Corporation received

eleven emails but none of the emails objected to the protocol.

Page 3 of7
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l.l I As a result, the cabinet during its rneeting of l5'l'January 2015 approved
the ratification of the protocol on Development and operation of the
Standard Gauge Railway. The Ministry of Transport and Infrastructure
was therefore directed
ratitication.

to submit the Protocol to parliament for

2.0 OBJECTS AND SUBJECT MATTER OF THE PROTOCOL

'ilre overall objective is to jointly develop and operate a modern, fast,
reliable, efficient and high capacity railway transport system as a
seamless single railway operation among the parties with the specific
objectives o f':

a) Expediting economic growth
reclucing the cost of doing
c ompetitiveness;

and developrnent of the Parties by
business and increase the region's

c) Enhancing efficient and cost effective movement of fleight and
passengers in the region to accelel.ate trade and services; and

d) Sustaining developrnent of other transpoft infrastructure and adopt
new technologies to enhance economic development.

3.0 CONSTITUTIONALIMPLICATIONS

3.1 rhe Standard Gauge Railway protocol does not propose any amendment
to the constitution of Kenya 20l0.The protocol is in line with the
principles of the constitution of Kenya,2010 and specifically recognizes
the principles for the respect of sovereignty, equality, territorial integrity,
political independence, good neighborliness (cooperation), inter-
dependence, non-aggression and non-interference in the intemal affairs of
each Contracting State.

Page 4 of 7
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3.2

5.2

5.3

TheirrrplementationoftheProtocolwillpromoteconstittttionalvalues
and objlctives through expediting economic growth and development of

the country by reducing the cost of doing business and increasing the

country's competitiveness which will result in improved welfare of the

people of the RePublic olKenYa'

IMPACT OF THE RATIFICATION OF THE PROTOCOL

Harmonisation of the policy, legal ancl institutional fiamework for
National
also in

SGR

trade

effect
will enhance seamless flow of freight in

facilitation and regional interests in this

safeguarded.

the region.

regard are

5.0 OBLIGATIONSIMPOSEDoNKENYA/REQUIREMENTSFoR
THE IMPLEMENTATION OF THE PROTOCOL AND POLICY

AND LEGISLATIVE CONSIDERATIONS

5.1 The Govemment of KenYa entered into an agreement with the

Governments of Rwanda, South Su

Gauge RailwaY connecting the Port

and Kigali in Rwanda and Juba

implemented through the operationa

a) Ensure the harmonisation of the

framework for SGR;

Following ratitication by the Cabinet, the Parliament will therefore need

to ratiff the Protocol before the next Summit to enable its implementation

and facilitate mobilization of resources and development of the remaining

railway sections in a manner that will create seamless network'

To develop the Seamless Railway network as envisaged through the

Protocol for the development and Operation ol the Standard Gauge

Railway, the Kenya will be expected to:

dan and Uganda to build a Standard

of Mombasa to KamPala in Uganda

in South Sudan and this will be

lisation ofthe signed Protocol'

Page 5 of7
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b) Adopt a common logical framework of project management;

c) Adopt agreed common SGR standards;

e) cooperate and coordinate in joint mobirisation of financial resources;

f) Ensure sufficient budgetary allocations and funding mechanisms
including exploring the establishment of a Railway Development
Fund;

g) Undertake joint implernentation of any other matter related to SGR
inter-parties;

h) Undertake joint monitoring and evaluation of SGR projects;

i) Cooperate and coordinate Research and Deveropment and transfer oftechnology; and

j) Develop and adopt mechanisms to ensure seamless operations.

FINANCIAL IMPLICATIONS

The major financial implications relate
construction, purchase of rolling stock/equ
acquisition for the developrnent ol the Nai
which will be determined through the engine

The operating costs for operationarisation of the protocor are minimar andwill be met through the day to day budgetary allocation.

co-ordinate human resource capacity building

to the cost of borrowing,
ipment and compulsory land
robi-Malaba/Kisurnu Section
ering studies.

d) Cooperate and
strategies;

6.0

6.t

6.2
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6.3

7.0

8.0

9.0

Public funds will be utirized in the imprementation of the protocol asreJating to the deveropment of the entire seamless railway network fromMombasa to Malaba,/Kisumu.

MINISTERIAL RESPONSIBI LITY

The responsibility for the implementation of the protocol shall be by thecabinet Secretary, Ministry of Transport and Infrastructure

IMPLICATIONS ON MATTERS RELATING TO COUNTIES

The SCR protocol does not have any imprication on matters rerating tothe counties.

Rf,QUEST TO THE MEMBERS OF PARLIAMENT

The Members of parliament are requested to consider and ratift theProtocol for the Development and Management of the Mombasa_
Malaba,/K isumu- Kampala,{uba/K igal i Standard Gauge Rai lway to enableits implementation.

Signed by

ENG. M. S. M. KAMAU, CBS
CABINET SECRETARY

MINISTRY OF TRANSPORT AND TNT'NASTNUCTURE
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STANDARD GAI.]GE RAILWAY PROTOCOL

A PROTOCOL ON DEVEI-OPMENT AND OPERATION OF THI:

STANDARD GAUGII RNII.WAY WITHIN THE FRNMEWORK OF 'THE

NORTFIERN CORRIDOI{ tNI'ERCRAI'ION PROJEC'IS

PR[.AMBLE

WHEREAS rhe RePublic ol
Republic ol South Sudan ancl

to as "the Panies" ):

RECALI-ING tlte decis ion o1' the

Standard Gaugc llailu'a1 Protocul:

' Ken1a. the Reputrlic ot Rivantla. the

thc Rcpuhlic of Ilc.anda (hcrcinalicr rcl'crred

HAVING RECARD to the 'lripanite nsrccnrcrlt otr thc crcation of thc

Sranclard cauge Rail$ar ro address intiastntcrurc dcr,,clopme'n1. cncrgl . tradc

tacilitation and regittnal integration u ithin their countries:

ANDwHEREASthePaniesundertookttlcrlltcludcsttchprottlcolsasnravbc
necessar) in such areas ot cooperation. to espedite and tacilitat,.' ct'ttctir c

imp lenlentation:

RECALLING the dccision ol' thc l'' Joint Communiclui to undertake the

developnrent ol'the Standard Gauge llailsal as a regional prtliect:

', .loint Contrnunique to develoP a

CONS|DER|NG rhat the ob-iective ol'clelelopment of'the Standard Cauge

Raihlal- nenvork is to enhance transpon intiastructurc' tratlc and regiorral

intcgration:

NOTING the advantages 01' cooperatlolr

dcvclopnrent ol inliastrtlctl,lrc proiects

developnrent:

AWARE ol thc'ir indir iclual obligations and comnlitnrcnts under other

regional irnd internationa I agrecr:lents:

The Parties heretly agree as follows:

and
t(-)

coordination rn thc .ioint
ensure social economic

llPage
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PAR'T A

IN1-UllPREt-A'ilO\

Article l: Interpretation

In this Protocol. r'xcept rvhere the context otheN.'ise requires:

a) "Agreement" nlcans th!' Tripartite ngreenlent tirr thc developnrent and

opcration ol'the Standarcl Gauge Railrr a). and anr annc'xr-'s rhcrcto.

b) "Cooperation" includes the undenaking bl the l'anies in common..lointll
or in concen. ol'activities undenaken in limherance of the obiectil'es of the

Standard Cauge Raihval' as provided under the Tripartitc Agrccmcnt.

c) "Parties" means the Republic ol Ken1a. the Republic of R*anda. the

Republic of South Sudan and the Rcpublic ol Uganda.

d) "Protocol" means (his Protocol.

e) "SGR" means Standard Gauge Railtvar'.

l) "Sumrrrit" nreans the meeting of' rhe Heads ot State of thc Northem
Corridor [ntegration Proiects.

g) "Northcrn Corridor" nreans the transpon ct.rrridor linking thc Crcat Lakcs
countries of Bunrndi. thc Denrocratic Republic of Congo. Ruanda. South

Sudan and tJganda to the Kenlan seaports

PART B

DEVELOPMENT OF THE STANDARD GATIGE RAILWAY

Article 2: Objective of the Protocol

t l) The overall objective ol' the SGR is to jointll develop and operate a

modern. tast. rcliahle. ct'tlcicnt and high capacitl'- rails'av transporl svstem as a

seamless single rails,al operation among the Parties rvith thc' specific
obiectives of thc SCR project as lirllorts:

2LPagc
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a) Expedite economic gro\\'th and dcvclopmcnt ofthc Partics b1 rcducing thc
cosr of doing business and increase the region's competitiveness.

b) Enhance spatial developmcnt along the SGR corridtlr.

c) Enhance el'ficient and cost eflective ntovement ol lieight and passcngcrs in

tl.re regitx to accelerate trade and services.

d) Sustain developmcnl ol othcr transport int'rastructurc antl atlopt ncrv

technologies to enhance economic delelopment.

Article 3: Scope of the Protocol

(l) The provisions ol this Protocol shall apply- to an)'activil) undenaken in

cooperation b1 the Parties to achieve the ob.iectives in Anicle l.

For purposes of paragraph (l ) above. thc Parties agree to:

a) Ensure the harmonisation of the policl. legal and institutional tianlervork
tbr SGR.

b) Adopr a common logical tiameu'ork of pro.iect nranageme nt.

c) Adopt agreed conrmon SC.iR standards.

d) Coopcrate and ctxrrdinatc huntan resource capacitl'building strategies.

c) Cooperate and coordinate in joint mobilisation ol financial resources.

t) Ilnsurc suttrcient budgctary allocations and lunding mechanisms including
exploring the establishntent of a Raihval' Do'elopnrcnt Funtl.

g) l^Jndertake ioint implementation oI any other matter relatcd to SGR inter-

parties.

h) Undertake joint nronitoring and evaluation ot projects.

i) Dcvclop and adopt a common communication strateg)'.

.i) Cooperate and coordinate Research and Development and transt'er of
technolog,v...

Pagc
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k) I)evelop and adopt mechanisms to ensure seamless operations.

PART C

I NSTITT]T I ON A L F'RAIVI E WOR K

The decision making organs ol'this Protocol shall be thc Joint Ministcrial
Comnrittee. the SGR Cornmission and the Joint Technical Contmittee.

Article 4: .loint Ministerial Committee

( I ) Membership

The Joint Ministerial Committ,.'c- shall bc cornposed of Ministers responsible
tbr Transponr infiastnrcture of thc Panics.

(2) Functions o/ the Comminee

a) lhe Committee shall be the policl'organ ol'the SGR pro.iect.

b) The Committce shall promotc. nronitor. revieu. and implement all
programmes and pro.iects lbr the development and operation olSGR.

c) Consider progress reports ol'the Conrmission and prepare repons tbr the

Sunrrnit.

d) lmplement the decisions and directives of the Sumntil as ma1' be

addressed to it.

c) llxcrcisc such othcr pouers and pertbrm such othcr hrnctions as are vested

in or cont'errcd on it by the Tripanite Agreetnent.

(3) Meelings of the Commiftee

a) lhe Comminee shall meel at lcast once even nvo Inonths preceding

rneetings ol' thc Summit.

b) The Comnrittcc may hold extraordinarv mectings as and rvhen necessary or
at the request of a Partl' or the Chairpcrson of the Committee.

@
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c) Thc Committeo shall dctcrmine its orvn ntlcs of proceclLtrc tor corrvcning
and conduct ol' meetings.

Article 5: Standard Gauge Raihvay Commission

( I ) Conrpositiot

The SGR Cornnrission shall be' composed ot' the Permancnr'Principal
Secretaries responsible tbr-lransport and/or lntiastructure. (he Secrelaries (o

the Treasury and tlre Solicitors (iencral or lltcir oquivalctrt,

t2) Functions of lhe Conunission

a) Shall prepare and sutrnril progrcss repons alrd recolnntend.ltiotrs to the

.loint Ministcrial Contnrirtcc on thc intplcrncntat iott of the SGR pro.iect.

b) Shall receive and consider reports ol the Joint lechnical Comnrittce ancl

coordinate its activ itres.

c) Shall pertbrm an1'other lunctions conftrrcd upon it bl the.loint Ministerial
Comnrittee.

(3) Meetings of the Contntission

a) Sub_iect to the direclives that nla) bc givcn b1' the.loint Ministerial
Committee. the Commission shall rneet at leasl ottcc even t\\o
months bcfbrc the mectings of the Sunlmit.

b) Thc Commission mar hokl extratrrdinar)' meetings at the request of the

Chairperson.

c) '['hc Commission shall determine its orvn rules of procedure tbr convcning
meetings and conduct ol business.

d) 'fhc Chiei llxccutivcs of the railual authorilies shall be the secretariat.

Article 6: .loint'l'echnical Conrntiltee

( l) Conryosition

The Joint 'l'echnical Conrmittee shall be conrposed of at least three

reprcsentalivcs liorn cach Partt.(2) The Delegotion

5 l'agc

:\ B #
Y,



Thc delegation of each panl'ma),co-opt other tecluical stalf to participale in
the meetings as nral'bc nccessar\'.

(-l ) Functiotts

Subject to the directivcs ol thc Joint Ministerial Committee. the Joint
Technical Conrmince shall:

a) Be the technical arnr 0l thc Conrnrission and hc rcsponsiblc tirr the
preparation of the SCR pro.fect implementation progranlme.

b ) Submil progress reporls and recommendations to the Comnrission on
implementation of the SGR pro.iect.

c) Prepare hudgct and proposals firr nrohilisation of lirnds to intplentent the
SGR project.

d) Develop strategic plans. moniloring and evaluation tiamervork of the SGR
projcct.

c) lmplement the dccisions ol" the Summit and of the Joint Ministerial
Committee.

l) Do such olher maters ftat ma)' be
Aqreement and or the Commission.

provided tbr b1 thr' Tripanitc

(4) llteetings

a) Sub.iect to an1 dircctivcs that ma) be gi"'en h1 the Joint Ministerial
Cornmittee. Ihe Joint 

-l'echnical Committee shall ntc'ct as ofic'n as nccessan
at lcast tr\ ice belore thc Summit lor the proper discharge of its tunc'tions.

h) The Conrnrittee shall deternrine its oTvn ntles ot procedure including the

conr cninq of rlectings and ctlnduc-t ot'business.

@-
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Pr\Rl- D

GI.]NEITAL PROVISIONS

Article 7: lmplementation of this Protocol

(l ) -fhe Parties undcnakc to approsimatc and/or harmonizc thqir national

laus. policies and svstenrs to lacrlitate inlplemr-ntation of this Protocol.

t2 ) The provisions olthis Protocol slrall not attect thc rights and obligations ol
the Parties relating to other intemational agreenrents.

(3 ) 'l'he Joint Ministerial Conrmittee shall establish a nronitoring and

evaluation ltameu ork lbr this Protocol. For purposes ol'this Article. the Joint

Ministr"'rial Contnrittcc shall :

a) ensure regular evaluatit.rn ol' intpletnentat ion ol this ['rotocol:

b) regularh assess progress and cattses of delays and take appropriatc

remediaI measures: and

c) give progress repo(s to thc Suntmit.

(-l) l'he Joint Ministerial Committce shall lronr time to time nlake re-qtllations'

issue tlirecrires and make decisions as ma1 be necessaD for thc cl'fuctivc
implementation of the provisions of this l)rotocol.

(5) l-he Joinr Ministerial Comnrittee shall issue dircctivcs tor purposes ol'

implemcnting this Aniclc.

Article 8: Amendnrents of the Protocol

This Protocol ma1'be antended b1- the Parries on approval bl the Summit

Article 9: Dispute Settlement

( I ) An1' dispute hctleen the Parties on interpretation or application ol this

Protocol shall he resolved amicahh b-v thc Panies.

(2 ) l'he Panies guarantcc thal

<- r +
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a) The compcrcnr.judicial. administrative or legislatir.e aurhoritr. or an). other
competent aurhorit\,. shall nrle on rhe rights ol a person $ho is seeking
rcclrcss.

h) The Panies agree thar u.here a third part) is aggrieved as result of the
application ol'this Protocol. the panv r.r,ill have recourse to the existing
national la\\'s.

( | ) An) part)' interesred in.ioining this Protocol shall apply ro the Summit and,
on approval. *ill deposir an inslrumcnr ol'accession rvirh the parties.

Article l0: Accession

Arlicle I I: Entry into Force

(l) This Protocol shall colne into lbrce after execution and
ratifi calioru'accession bl rhe Parties.

t2) Any Partl u'hich ratifies or accedes ro this Protocol shall be tleemed ro be
pam to the Prorocol.

Article l2: Denunciation of the Protocol

{l ) An1, Panl mat clenounce this Protocol bt norilication addressed to thc
Joint Minisrerial Commirtee.

DONE at Nairobi. Ken1,a on rhe dar o l' lo I-+

(2) Denunciation shall rake ell'ccr six mr:nrhs after reccipt ol the said
notification bl rhe Joint Ministerial Commiuce.

Article l3: Signature of the Protocol

I'he Protocol slrall be signed in mulriple copies ancl shall be deposircd rvith thc
Parties.
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INWITNI:SS\['HERF.C)Fthcuntlersigncdhaveappcndedtheirsignarures
lrerelo

FOR THE REPUBLIC OF KENYA

ENG. MICHAEL M. KAMAU, EBS
CABINET SECRETARY, MINISTRY OF
TRANSPORT AND INFRASTRUCTURE

FOR THE REPUBLIC OF RWANDA

k[t(,
HON. PROF. SILAS LWANANAMBA'
MINISTER OF INFRASTRUCTURE

FOR THE REPUBLIC OF UCANDA

G. JOHN BYABAGAMBI
MINISTER OF STATE FOR WORI(S AND

TRANSPORT IWORKS) UGANDA

tr.OR THE REPUBLIC OF SOUTH SUDAN

€H
HON. KOUG DANHIER AATLUAX
MIXISTER FOR TRANSPORT ROADS &
BRIDGES
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APPENDIX 1

MINISTR.Y OF TRANSPORT AND INFRASTRUCTURE

I.O THE RATIFICATION OF THE 1988 PROTOCOL TO THE
LOAD LINES CONVENTION, I966

l.I Background

l.l Kenya became a contracting party to the I 966 Load Lines

Convention on l2'h September, 1975 but it is yet to ratifo the

1988 Protocol amending the Convention. At adoption of the

protocol, only 9 member states signed subject to

accession/ratification. Kenya has not signed the instrument.

The Load Lines Convention was adopted by the International

Maritime Organization in London in 1966 through a Diplomatic

Conference and entered into force in 1968. The Protocol was

adopted in 1988 entering into force in 2000 and it has 98

contracting states.

1.1 .2 It has long been recognized that limitations on the draught to

which a ship may be Ioaded make a significant contribution to

her safety. These limits are given in the form of free boards,

which constitute, besides external weatherlight and watertight

integrity, the main objective of the Convention.



The Convention sets out rules lor calculation and assignment of

freeboard and takes into account the potential hazards present in

different zones and dilferent seasons. The purpose of the

convention's safety measures is to ensure the watertight

integrity ofship's hulls below the free board deck.

1.1.3 The 1988 Protocol to the Load Lines Convention of 1966 was

primarily adopted in order to harmonize the convention's

survey and certification requirements with those contained in

the Safety of Life at Sea (SOLAS 74178) Convention and the

Marine Pollution Convention of 73/78 (MARPOL).

All three instruments require the issuing of certificates to show

that requirements have been met and this has to be done by

means ol a survey which can involve the ship being out ol

service for several years. The harmonized system alleviates the

problems caused by survey dates and intervals between surveys

which do not coincide, so that a ship should no longer have to

go to polt or repair yard for a survey required by one

convention shortly after doing the same thing in connection

with another instrument.

The 1988 Load Lines Protocol revised certain regulations in the

technical Annexes to the load lines convention and introduced

the tacit amendment procedure which was already applicable to

the 1974 SOLAS Convention.
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I . I .4 The protocol introduced the tacit agreement procedure

therefore reservations are not applicable in ratifying

protocol.

and

the

.5 The Loadlines Protocol is provided for

Shipping Act, 2009.

In the Merchant

Prior to enactment, the public was sensitized on the need for

ratification as well as the benefits of the protocol which,

amongst others, include ensuring ships and crew safety,

protection of the rnarine environment from pollution by ships

resulting from unseaworthiness etc and also reduces the cost

involved in surveys which are now harmonized. The public

supported ratification of the Protocol.

1.2 Objcctivcs

l.2.lThe main purpose of both the 1966 Convention and its Protocol ol
1988 is to establish uniform principles and rules with respect to the

limits to which ships on intemational voyages may be loaded

having regard to the need for safeguarding life and property at sea.

1.2.2 'Ihe 1988 Load Lines Protocol harmonizes the Conventions survey

and certiflcation requirement with those contained in SOLAS

74178 and MARPOL 73178. Hence facilitating implementation of

the three instruments by contracting parties,

1.2.3 The harmonized system resolves the problems caused by survey

dates and intervals between surveys which do not coincide. A ship

J



therefore does not have to go to a port or repair yard fbr a survey

as required by one convention shortly after going through the same

process in connection with another instrument.

1.3 .l ustil'ica tion

1.3.1 When ratified and implemented, the 1988 Protocol of the Load

Lines Convention will enhance Kenya Maritirne Authority's

powers to conduct Port State Control f'unctions and rendcr our

coastline free fiom unseawofthy ships among others.

1.3.2 Enhanced safety of life, property and protection of the marine

environment in connection with ships on international voyages

calling at Kenyan Ports will be achieved.

1.3.3 The country's opportunity to eam revenue from future ship

surveys and certification as well as develop related capacity

will be ensured.

1.3.4 The country will benellt from the Intemational Maritime

Organization's Technical Co-operation Programme and other

development partners who assist developing countries to

develop capacity for implementation and enforcement purposes.

1.4 Financial Obligation

1.4.1 There are no financial or budgetary implications in ratifying the

Load Lines Convention Protocol of 1988. However,

implementation witl require building of capacity and
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development and or review of policy of legislation both of

which are ongoing programmes in the Ministry and its

agencies. Required funds are budgeted for by the Ministry,

Kenya Maritime Authority and other agencies.

2.0 THE RATIFICATION OF THE 1978 PROTOCOL TO THE
t974 SAFETY OF L|FE AT SEA (SOLAS) CONVENTION
(soLAS 78 PROTOCOL)

2.1 Background

2.1 The SOLAS Convention is generally regarded as the

most important of all intemational treaties conceming the

safety oflife and property at sea.

2.1 .2 The origin of SOLAS goes back to l914 in response to

the Titanic disaster, following which various

amendments were considered until 197 4 when a

complete new Convention was adopted by International

Maritime Organization.

2.1.3 Kenya is a Contracting Party to the 1974 SOLAS,

effective 21" October, 1999. However, it is yet to ratifo

the Convention's Protocol of 1978. The 1978 Protocol

entered into force in l98l and has 119 contracting states

to-date. I 1 member states excluding Kenya signed the

Protocol during its adoption.

)



2.1 .4 The 1974 Convention has been updated and amended on

numerous occasions to cater for various safety issues in

the rapidly evolving technology based shipping industry.

2.1.5 The 1978 Protocol was adopted at the Intemational

Conference on Tanker Saf'ety and Pollution Prevention

which was convened in response to a spate of tanker

accidents during 1976 to 1977.

The Conference adopted measurers affecting tanker

design and operation.

The protocol introduced the tacit agreement procedure

and therefore reservations are not applicable in ratitying

the protocol.

2.1.6 The 1978 Solas Protocol is provided for in the Merchant

Shipping Act, 2009. Prior to enactment, the public was

sensitized on the need for ratification as well as the

benefits of the protocol which, amongst others, include

ensuring ships and crew saf'ety, protection of the nrarine

environment lrom pollution by ships which may result

from unseaworthiness of ships. It will strengthen

Kenya's port state control inspection measurers to ensure

unseaworthy vessels do not call at our ports. The surveys

and inspections enhance revenue generation for the

country. The public stakeholders supported ratillcation

of the Protocol.
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2.3 Objectivcs

2.3.1 The 1978 SOLAS Protocol made important changes to Chapter

I of SOLAS 74 by introducing unscheduled inspections and/or

mandatory annual surveys thus strengthening of port state

control requirements.

This ensures seaworthiness requirements particularly when port

state control inspection such as those undertaken by Kenya

Maritime Authority (KMA) is enforced.

The importance of this Protocol to the country cannot be

underestimated as it is estimated that about fifty ships of

various types are in the major shipping lanes off the coast of

Kenya at any given time. Of these, approximately nine are oil

tankers whose risks to the marine environment in case of oil

spill are enorrnous. Hence the need to ratifo the 1978 SOLAS

protocol.

2.3.2 lJnder the Protocol, new crude oil carriers and product carriers

of 20,000 deadweight (dwt) and above are required to be fitted

with an inert gas system that is required when crude oil washing

is undertaken to avoid explosion due to chernical reactions.

2.3.3 All ships of 10,000 gross tonnage and above are to be fitted

with two radars, two remote steering gear control systems with

the main steering gear of new tankers having two or more

identical power units.

7



This ensures safe operation of the tankers, hence prevention of
marine pollution from ships.

2.4 Justification

2.4.1 When ratified and implemented, the 1978 SOLAS Protocol will

enhance Kenya Maritime Authority's powers to conduct port state

control especially on tankers and render our coastline free lrom

unseaworthy ships.

2.4.2 There will be enhanced safety of life, property and prevention of

marine pollution from ships on international voyages calling at

Kenyan pofts.

2.4.3 The country's opportunity to earn revenue from future ship surveys

and certification as well as develop related capacity will be

ensured.

2.4.4 The country will benefit from the International Maritime

Organization's Technical Cooperation Programme and other

development partners who assist developing countries to develop

capacity for implementation and enforcement purposes.

2.4.5 Kenya's maritime zones lie on a busy shipping route plied by large

oil tankers from Middle East to Europe and America. Any oil spill

would be a disaster to these maritime zones.

2.4.6 Many aquaculture activities take place along Kenya's coastline, for

example, tourist beach hotels, fishing, off-shore marine parks, and

8



existence of coral reefs, archipelagos, mangroves and sandbanks.

Ratification of the SOLAS 78 protocol would ensure protection of

all these foreign exchange earning activities from unforeseeable

tanker oil spill.

2.5 Financial and Budgetary Implications

2.5.I There are no financial and budgetary implications on the

ratification of this Protocol. However, implementation will require

building of capacity and development and or review of policy and

legislation both of which are ongoing programmes in the Ministry

and its agencies. Required funds are budgeted for by the Ministry,

Kenya Maritime Authority, Kenya Ports Authority and other

agencies.

3.0 THE RATIFICATION OF THE PROTOCOL OF I988
RELATING TO THE INTERNATIONAL CONVENTION FOR
THE SAFETY OF LIFE AT SEA, I974

3.1 Background

3.1 This SOLAS Protocol introduced a new coordinated system of

surveys and certification. It Harmonized Ship Survey and

Certification (HSSC) as provided in the Loadlines 1966

Convention and MARPOL 73178 as well as with various codes

dealing with construction and equipment of ships carrying

dangerous chemicals in bulk.

3. I .2 Kenya is party to the International conventions on safety of Life

at Sea 1974. (SOLAS 74), MARPOL 73178 and the
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International Convention on Loadlines 1966 and therefore there

is need to ratifo the protocol so as to benefit from the changes

brought about by the same.

The 1988 SOLAS protocol entered into fbrce in 2000 and has

105 contracting states. 9 member states signed the protocol

subject to ratification. Kenya did not sign it. The protocol

introduced the tacit agreement procedure and therefore

reservations are not applicable in ratifying the protocol.

3.1 3 The Solas Protocol is provided for in the Merchant Shipping

Act,2009. Prior to enactment, the public was sensitized on the

need for ratification as well as the beneflts of the protocol

which, amongst others, include ensuring ships and crew safety,

protection of the marine environment from pollution by ships

which may result fronr unseawofthiness of ships. It will

strengthen Kenya's poft state control inspection measurers to

ensure unseaworthy vessels do not call at our pons. The

surveys and inspections enhance revenue generation for the

country. The public stakeholders supported ratification ol the

Protocol.

3.2 Objective

3.2.1 The aim of the 1988 Protocol is to alleviate problems caused by

the fact that as requirements in the three instruments vary. Ships

may be obliged to go into dry-dock for a survey required by one

convention shortly after being surveyed in connection with

another. By enabling the required surveys to be carried out at
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the same time, the system will reduce costs for ship Owners and

Administrations, namely Kenya Maritime Authority in carrying

out Port State Control activities.

8.2.2 Surveys would now be carried out at the same time.

3.3 Justification

3.3.1 The Harmonized System ol Survey and Certification (HSSC)

simplifies the survey and certification process thus reducing

time and money spent by the Kenya's Surveyors on the process.

3.3.2 There will be flexibility on survey schedules thus benefiting the

ship owners by allowing them arnple tirne to do business.

3.3.3 Vessel owners will be able to receive their certificates of

inspection (both SOLAS and Loadlines certificates)

simultaneously thus reducing costs for ship owners and

administrations alike.

3.3.4 The system encourages ship owners to register their ships in

Kenya due to decreased costs associated with statutory

compliance. This will earn Kenya Foreign-exchange required

for development.

3.3.5 There will be a favourable increase in Kenya's tonnage and

further increase revenue to the Government in terms of the

annual fees so eamed.
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3.4 Financial and lludgetary Implications

3.4.1 There are no financial and budgetary implications on the

ratihcation of this Protocol. However, implernentation will

require building of capacity and development and or review ol

policy and legislation both of which are ongoing prograrnmes in

the Ministry and its agencies. Required funds are budgeted for

by the Ministry, Kenya Maritime Authority, Kenya Ports

Authority and other agencies.

4.0 THB RATIFICATION OF THE

CONVENTION ON CIVIL LIABILITY

POLLUTION DAMAGE,2OOI

4.1 .l

IN'I'E,ITNAl'IONAL

F'Olt BtrNKr,-R Oil.

4.1 Background

The Intemational Convention on Civil Liability for Bunker Oil

Pollution Damage, 2001 (Bunkers Convention) was adopted by an

Intemational Confbrence held during the IMO Legal Committee

meeting on 23rd March, 2001. I I member states excluding Kenya

signed the Convention during its adoption. To-date 77 contracting

states have ratified. The driving force for the development of the

Bunkers Convention was the realization by many countries that

bunker spills were causing significant damage and there was no

orderly intemational regime to insure coverage or to establish limits.

The Convention was adopted to ensure that adequate, prompt, and

effective compensation is available to persons who suffer darnage

caused by spills of oil, when carried as luel in ships' bunkers. The
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Convention applies to damage caused on the territory, including the

territorial sea, and in exclusive economic zones of States Parties.

4.1 2 The Convention is modeled after the International Convention on

Civil Liability for Oil Potlution Damage (CLC) 1969, as amended by

the 1992 Protocol, but is not applicable to oil tankers and vessels

transporting 2000 DWT of persistent oils as cargo, the bunkers from

which are already covered by the CLC. As with the CLC Convention,

a key requirement in the Bunkers Convention is the need for the

registered owner of a vessel to maintain compulsory insurance cover.

4.1 3 Another key provision is the requirement for direct action. This

would allow a claim for compensation for pollution damage to be

brought directly against an insurer. The Convention requires ships

over 1,000 gross registered tonnage to maintain insurance or other

financial security, such as the guarantee of a bank or similar financial

Institution to cover the liability of the registered owner for pollution

damage in an amount equal to the limits of liability under the

applicable national or international limitation regime, but in all cases,

not exceeding an amount calculated in accordance with the

Convention on Limitation of Liability for Maritime Claims (LLMC)

197 6, as amended by the Protocol of I 996.

4.1.4 The Bunkers Convention provides a free-standing instrument

covering pollution damage. "Pollution damage" under the Convention

means:

loss or damage caused outside the ship by contamination resulting

from the escape or discharge of bunker oil from the ship, wherever
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such escape or discharge may occur, provided that compensation for

impairment of the environment other than loss of profit liorn such

impairment shall be limited to costs of reasonable measures of

reinstatement actually undertaken or to be undertaken; and

The costs of preventive measures and further loss or damage caused

by preventive measures.

4.1.5 Unlike the CLC Convention and the Hazardous and Noxious

Substances (HNS) Conventions, there is no funding mechanism

established or administered as part of the Bunkers Convention.

Rather, it relies on the premise that most ships already have adequate

P & I coverage in excess of the limits specified in the Convention.

4.2 Objective

4.2.I The aim of the Bunkers Convention is to improve the process by

which claimants are able to recover costs incurred as a result of

pollution from ships' bunker fuel oils, whether in responding to a

bunker pollution incident or as a result of damage caused by bunker

oil pollution. The Bunkers Convention will help to achieve this by:

4.2.I Establishing a strict liability regime on the ship-owner fbr

pollution damage arising from all types of oil used in the operation or

propulsion ol ships (i.e. the ship-owner is liable regardless of fault);

4.2. I Requiring all registered owners of vessels over I ,000 gross

tonnes entering or leaving a Kenyan Port or terminal to maintain

insurance certified by the State to meet their liability; and
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4.2.1 lntroducing a provision that entitles claimants to sue ships'

insurers via the right of direct action.

4.2.1 Allowing claims to be pursued in the State in which the damage

occurred. This makes it much easier for victims to pursue a claim for

cost recovery.

4.3 Justification

4.3.1 The Convention has clear benefits to Kenya's maritime industry as

cited below;

4.2.2 A registered owner's liability for pollution damage caused outside

the ship by contamination resulting from the escape or discharge of

bunker oil from the ship, wherever such escape or discharge may

occur, would be limited to costs of reasonable measures of

reinstatement of the impairment to the environment actually

undeftaken or to be undertaken.

4.2.3 Insurers would be more inclined to provide the coverage

knowing that there are defined limits to liability claims made upon

them.

4.2.4The Convention would provide protection for Kenya through a

regularized and certain regime.
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4.2.5 The International Maritime Organization technical cooperation

assistance is provided to fhcilitate countries which need to develop

implementation instruments for effective implementation and

enforcement of the convention in accordance with a resolution

adopted.

4.2.6 Ratification and subsequent implementation of the convention will

create a national legal framework to empower the contracting State to

control and manage damage from spills from ships' bunkers to the

marine and coastal environment.

4.2.7 Victims of bunker oil pollution, including local fishing and tourism

industries, are less likety to suffer financial hardship as a result of

improved cost recovery provisions.

4.2.8 Upon irnplementation in Kenya, anyone who suffers damage as a

result of bunker oil pollution, or the threat of such pollution, will

obtain adequate compensation and also benefit anyone likely to be

affected by a bunker oil incident including individuals, businesses

such as local fishing and tourism industries, local authorities and the

Govemment.

4.3 FinancialObligations

There are no financial/budgetary implications in ratifying the

Convention. However, implementation will require building ol
capacity and development of regulations both of which are ongoing

programmes in the Ministry and its agencies. Required funds are
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5.l.l

budgeted for by the Ministry, Kenya Maritime Authority, Kenya Ports

Authority and other agencies.

5.0 THE RATIFICATION OF THE CONVENTION ON THE

LIMITATION OF LIABILITY FOR MARITIME CLAIMS I976

(LLMC r976)

5.1 Background

Kenya as a coastal state depends on shipping as 95olo of its

intemational trade is transported by sea and therefore effective

regulation of international and domestic shipping directly impacts on

its economy.

2 The LLMC 1976 was adopted on l9th November 1976 and entered

into force on 1st December 1986. It has 8 signatories excluding Kenya

and 54 contracting states. The Convention replaces the International

Convention relating to the limitation of the liability of owners of

Seagoing Ships, which was signed in Brussels in 1957 and came into

force in 1968. The LLMC Convention 1976 raises the limit of liability

for claims covered in some cases up to 250-300 per cent. Limits are

specified for two types of claims - claims for loss of life or personal

injury, and property claims. The convention establishes uniform rules

relating to the limitation of liability for maritime claims. The claims

include those of loss of life or personal inj ury and loss or damage to

property, occurring on board or in connection with operations of ship

or salvage operations including damage to other ships, property,

harbor works and waterways amongst others.

5
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5.1 .2 The convention safeguards interests of both the ship owners and

potential claimants by providing greater certainty in the event of a

claim.

5.1.3 Kenya is not signatory to the LLMC 1976 convention and therefore

seeks to rati fy it.

The Convention is incorporated in the Marine Pollution Prevention

and Control Bill,20l4.

5.2 Objective

5.2.1 The Convention aims at providing manageable liability regime lor

maritime claims. Under the convention, the ship-owner's liability

limit is based on the size of the ship. Large ships carrying more

passengers or large quantities ofcargo carry higher liability than small

ships.

5.3 Justification

5.3.1 When ratified and implemented, it will help to safeguard the interests

of the shipping community, ship owners and insurers in particular and

provide certainty to the outcorne of the compensation regirne.

5.3.2 Kenya will be in line with the globally accepted liability lirnits that are

agreed and prescribed and therefore putting claimants in our

jurisdiction at an advantage in any action against a ship owner for loss

or damage occasioned by a ship.
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5.3.3 As a trading nation that impons and exports large quantities of cargo

by sea, Kenya obtains economic benefits from the universal rules of

law established. The intemational rules promote commerce and trade

by standardizing regulations and requirements of ships in the ports

they visit.

5.3.4 The country will benefit fiom the International Maritime

Organization's Technical Co-operation Programmes and from other

development partners who assist developing countries to develop

capacity for implernentation and enforcement purposes.

5..1 FinancialObligation

5.4. I There are no financial or budgetary irnplications in ratifying the

Convention on the Limitation of Liability for Maritime Claims 1976.

However, implementation will require building of capacity and

development of regulations both of which are ongoing programmes in

the Ministry and its agencies. Required funds are budgeted for by the

Ministry, Kenya Maritime Authority, Kenya Ports Authority and other

agencies.

6.0 THE RATIFICATION OF THE 1996 PROTOCOL TO

CONVENTION ON LIMITATION OF LIABILITY

MARITIME CLAIMS (LLIVI), 1976

THE

FOR

6.1 Background

6.1.1 The protocol of 1996 which entered into force in 2004 increases the

amount of compensation payable in the event of an incident and also

introduces a "tacit acceptance" procedure for updating these amounts.
l9



6.2 Objectives

6.2.I The main puryose of the 1996 LLMC protocol is to increase

compensation in the event of an incident.

6 .2.2 To introduce a "tacit acceptance" procedure for updating the

amounts. The protocol was signed by 9 member states excluding

Kenya and to-date 49 States have ratified it.

6.3 Justification

6.3.1 When ratified and implemented, the 1996 LLMC protocol will enable

Kenyans who are importers to draw increased amounts in

compensation in case of an incident where their property is lost in the

sea. Compensation will be I mitlion SDR (US $ 1.586 Miltion) in a

ship not exceeding 2,000 gross tonnage.

6.3.2 Kenyans who serve in the ships as seafarers would be highly

compensated in case ofpersonal injury or loss of life.

They will be able to eam 2 Million SDR equivalent to US $ 3.17

Million if they were serving in a ship whose gross tonnage does not

exceed 2,000.

6.4 FinancialObligation

There are no financial or budgetary implications in ratilying the 1996

LLMC protocol. However, implementation will require building of

capacity and development of regulations both of which are ongoing

20



programmes in the Ministry and its agencies. Required funds are

budgeted for by the Ministry, Kenya Maritime Authority, Kenya Ports

Authority and other agenc ies.

7.0. THE RATIFICATION OF THE NAIROBI INTERNATIONAL

CONVENTION ON REMOVAL OF WRECKS,2OO7

7.1 Background

7.t.1 Kenya became a member of the Intemational Maritime Organization

(lMO) in 1973. It has since ratified several intemational Conventions.

The International Convention on Removal of Wrecks 2007 was

adopted by a five day Diplomatic Conference held at the United

Nations Office in Nairobi (UNON) on l Sth May 2007. Kenya signed

the Convention on the date of adoption. The Convention to-date has

I I contracting states and it is scheduled to enter into force in April

20,l 5 having met the entry into force requirement of I 0 contracting

states.

7 .1 .2 The Convention provides an intemational legal framework by

providing a set of unified international rules airned at ensuring prompt

and effective removal of wrecks located beyond the territorial sea.

7.1.3 The Convention's provisions contain a clause enabling State parties to

apply certain provisions to their territory and territorial sea. Though

marine casualties have decreased in recent years, there are a big number

of abandoned marine wrecks that have posed big challenges to Coastal

States and shipping. This can be from wreck being a hazard to

navigation, its potential to cause damage to the marine/coastal
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environment and the costly issue of marking and removing hazardous

wrecks.

7.1.4 Wreck is a ship or any part of a ship or ob.iect that has been on board a

ship but has become detached e.g. cargo that as a consequence of a

maritime casualty has sunk or stranded or is adrift.

7.1.5 The new Convention provides a sound legal basis lor Coastal States to

remove or have a hazard removed from their coastlines, wrecks which

pose a hazard to the safety of navigation or to the marine and coastal

environments or both environments. It witt make ship owners

financially liable and require them to take out insurance or provide

other financial security to cover the costs of wreck removal. lt will

also provide states with a right of direct action against insurers.

The public have been sensitized on the Convention under the

Merchant Shipping Act of 2009.

7.2 Objcctives

7.2.1 The Nairobi Intemational Convention on Removal of wreck's main

objective is to;

7.2.2 Provide an international legal fiamework aimed at ensuring the

prompt and et-fective removal ol wrecks located beyond the territorial

sea.

7,2.3 To enable State parties apply certain provisions to their temitory

including the territorial sea.
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7.2.4 Alleviate the problems caused to Coastal States by the increasing

number of wrecks worldwide which are estimated to be thirteen

hundred.

7.3 Justification

7.3.1 The Convention has clear benefits to Kenya's maritime industry and

Kenya's ratification will indicate her lead role since the Convention

was adopted in Nairobi, Kenya.

7 .3.2 The Intemational Maritime Organization technical cooperation

assistance is provided to facilitate countries which need to develop

implementation instruments for effective implementation and

enforcement of the Convention in accordance with a resolution

adopted during the Nairobi lntemational Convention on Removal of

Wrecks,2007.

7.3.3 Ratification and subsequent implementation of the Convention will

create a legal framework on the removal of wrecks in our waters. This

will empower the country to control and manage wrecks with a view

to eliminate hazards that damage the marine and coastal environment

as well as shipping.

7.3.4 It also proposes guidelines that will enable Member States to enforce

regulations on locating and marking wrecks, as well as determining

the liabilities of responsible parties in removing the hazardous wrecks

and materials.

23



7.3.5 Would lead to better rnaritime safety, reduction in the costs and risks

to maritime transport, and better protection of the global maritinre

envlronment.

7.3.6 Prevent marine pollution of Kenya's territorial waters especially the

port areas, marinas, moorings and areas of high ship traf fic.

7.3.7 Kenya will beneflt from international programs aimed at eliminating

the problem through implementing unified provisions and regulations.

7 .3.8 Ship owners will be made financially liable and make them take

insurance. On the other hand, removal of wrecks will make it easier

for costing of the cargo which was in the ship for compensation

purpose from insurers.

7.3.9 Tourism industry including hotels, fisheries etc will thrive in lree

pollution environment.

7.1 FinancialObligations

7.4.1 There are no financial/budgetary implications in ratifuing the

Convention. However, implementation will require building of

capacity and development ol regulations both of which are ongoing

programmes in the Ministry and its agencies and on review and policy

of legislation both of which are ongoing programmes in the Ministry

and its agencies. Required funds are budgeted by the Ministry, Kenya

Maritime Authority and other agencies.
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8.0 THE RATIFICATION OF THE

CONVENTION ON THE CONTROL OF

FOULING SYSTEMS ON SHIPS,2OOI

INTERNATIONAL

HARMFUL ANTI-

8.1 Background

8.1.1 The [nternational Convention on the Control of Harmful Anti-Fouling

Systems on Ships, 2001 was adopted at an Intemational Diplomatic

Conference at the Intemational Maritime Organization Headquarters

in London on 5'r' October, 2001. It came into force on lTth September,

2008. Kenya as a Port State needs to ratily the Anti-fouling Systems

Convention as a big number of ships call our ports and some of them

have paint coats that endanger our marine environment.

The Convention was signed by 8 Mernber States at adoption. To-date

it has 68 contracting Member States whose combined merchant fleet

is approximately 83.2%o of gross tonnage olworld merchant fleet.

8.1.2 The Convention requirements forbid application of anti- fouling

coatings to new and existing ships, fixed and floating platforms,

floating productions and/or storage units, regardless of size after

January 2003. It will also reduce/eliminate any risk to the marine

environment, human health, marine life and resources from the use of

compounds that contain harmful anti-fouling systems. Ships required

to comply with the requirements of the Convention since January

2008.

8.1.3 Anti-fouling systems are a coating, paint, surface treatment, surface or

device that is used on a ship to control or prevent attachment of

unwanted organisms. The anti-fouling paints are used to coat the
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bottoms of ships to prevent sea life such as algae and molasses

attaching themselves to the hull, thereby slowing down the ship and

increasing fuel consumption. Anti-fouling paints replaced lime, Iater

arsenical and mercurical compounds and pesticides which were used in

the past as anti-fouling systems, but have proved to persist in the water

killing sea life, harming the environment and possibly entering the

lood chain.

The Convention is incorporated in the Merchant Shipping Act, 2009 as

it provides enforcement mechanism for Port State Control Surveys and

lnspections amongst others.

8.2 Objectivcs

8.2.1 Prohibit the use of harmful compounds in anti-fouling paints used on

ships.

8.2.2 Establish a mechanism to prevent the potential future use ol other

harmful substances in anti-fouling systems.

8.2.3 Encourage contracting Parties to the Convention to have

national laws that prohibit and restrict the use of harmf-ul anti-fouling

systems on ships flying their flag, as well as foreign ships not entitled

to fly their flag but which operate under theirjurisdiction.

2(r
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8.3 Be nefits

8.3.1 The lntemational Maritime Organization technical cooperation

assistance is provided to facilitate countries which need to develop

implementation instruments and introduce other measures including

training of personnel, for effective implementation and enforcement

of the Convention.

8.3.2 Ships expected to operate with a clean hull that is non-threatening to

the environment.

8.3.3 Use of environment friendly Anti-fouling Systems will enhance

reduction of air pollution from sulphur oxide and nitrogen oxide

emissions from ship exhausts as well as ozone depleting substances.

8.3.4 Use of clean Anti-fouling Systems will prevent marine pollution of

Kenya's territorial waters especially the port areas, marinas, moorings

and areas ofhigh ship traffic.

8.3.5 Kenya will benefit from international programs aimed at eliminating

the problem through implementing unified provisions and regulations.

8.3.6 Tourism industry including hotels, fisheries etc will thrive in free

pollution.

8.3.7 Use of Anti-fouling Systems by ships with clean hulls will ensure fuel

consumption effi ciency.

27



8.4 FinancialObligations

8.4.1 There are no financial or budgetary implications in ratifuing the

Convention on the Limitation of Liability for Maritime Claims 1976.

However, implementation will require building of capacity and

development of regulations both of which are ongoing programmes in

the Ministry and its agencies. Required funds are budgeted for by the

Ministry,, Kenya Maritime Authority, Kenya Ports Authority and other

agencies.
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REPUBLIC OF KENYA
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CABINET MEMORANDUM ON
PEACE AnlD SECURTTY PACT

A. OBJECTIVE OF THE MEMORANDUM

,

The purpose of this cabinet Memorandum is to apprise the Cabinet on
Kenya's participation in regional peace and security under the Mutual peace
and security pact of the Northern corridor Integration projects and to seek
approval for Kenya to ratify the Mutuar peace and security pact, hereinafter
referred to as the pact.

B. THE BACKGROUND OF THE SUBJECT MATTER

The Pact was drafted in rine with the Heads of state of parLner states
(Kenya, Rwanda and Uganda) in the Tripartite summits herd in Entebbe,
Uganda, on 25th June 2013, Mombasa, Kenya, on 28th August 2013, and
Kigali, Rwanda on 28th october 2013 which they incorporated an afticre on
security cooperation in its paragraph 'j' of the Kigari communiqu6 and
Articles 8 and 9 of Memorandum of Understanding on the Tripartite
Initiative for fast tracking the East Africa Integration. Article B on common
defense established the Defense pact and Rrtttu s on security established
the Mutual Peace and Security pact.

Pursuant to the directives of the Heads of state at the Kigali Summit of 28th
october 2013, the partner states subjected the pact to the foilowing
process before its conclusion:
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ThedelegatesofExpertsthatcomprisedofrepresentativefrom
the Republic of Kenya, the Republlc of Rwanda and the

Republic of Uganda developed two working drafts on the

Mutual Peace and Security Pact and Defense Pact'

TheExpertsWorkingGroupandtheChiefsofDefenseStaffand
Inspectors Generals of the Police met from the 6th- 7th January

2014 in Kigali Rwanda to implement the decision on the

establishment of a Mutual Defense Pact and the Mutual Peace

and Security Pact that Partner States were to sign by the end of

January 2014.

The relevant senior officials from each of the Patner States

considered the various drafts and subsequently forwarded to

the Council of Ministers for consideration and submission to the

4th Nofthern corridor Integration Projects summit whlch signed

the Pact on 20th February 2014'

The4thSummitoftheNorthernCorridorintegrationProjecls
held on 20th February 2014, Kampala, Uganda and 5th Summit

held on 2nd May 2074 in Nairobi, Kenya dlrected the Paftner

states to subject the Pact to respective ratification process and

fast track the development of Pact implementation framework

and matrix, The Pact shall enter into force six (6) months after

the date of signature, that is, by 24th August, 2014'

loint Defense, Peace and Security Experts, Chiefs of Defense

Staff/Force and Ministers responsible with National

police/security met from 26th to 30th May 2074 in Kigali Rwanda

anddevelopedan|mplementationFrameworkandMatrixofthe
Defense, Peace and SecuritY Pacts.

Pursuant to meeting of Chiefs of Services held in Kigali,

Rwanda, on 26th -30th May 2014 to develop organs, structures

andtheframeworkfortheimplementationoftheMutualPeace
andSecurityPact,theCouncilofMinistersforthePeaceand
security cluster of the Northern Corridor Integratlon Projecls
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,,vur Lr rE rorL cl JLdLes conveneo ror a consultative meeting in
Nairobi, Kenya, on 23td June 2014 to assess progress made on
the implementation of the Pact,

vii. The 6th Northern Corridor Integration Projects Summit held in

Kigali, Rwanda from 29th June 2Ol4 to 3'd July 2014 was
preceded by Senior Officials and Ministers Meetings that
developed the Pact Implementation Framework and Matrix.

viii. The Constitution of Kenya and Section 7(m) of the Treaty
Making and Ratification Act No. 45 of 2012 requires Public
Paticipation in the ratification process of any Treaty, In
fulfillment of the said requirement, the Ministry of Interior and
Coordination of National Government organized for stakeholder
forum to seek their views as well as that of the public through
electronic and print media.

C, ANALYSIS OF THE PROBLEM

a. Objects and subject matter of the Pact

The purpose of the Pact is to establish a framework for combating crimes
towards collective peace and security among Partner States. Partner States
according to the Pact are obligated to inter alia undertake to:

i. Protect its people and safeguard the development of the Partner
States against instability arising from the breakdown of law and

order, intra and inter States conflict and aggression;

ii. Coordinate and Cooperate in matters related to peace and security
in the Partner States;

lii. Prevent, contain and peacefully resolve conflicts and disputes
among and within the Partner States;

iv. Enhance the capacity of the Partner States in combating terrorism
and piracy;
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v. Cooperate in exchange of prisoners, detention, custody and
rehabilitation of the offenders.

vi. Observe and encourage the implementation of the United Nations,
African Union and other International Conventions and Treaties on
Arms Control, Disarmament and peaceful relations among Paftner
States

b. Constitutionalimplications

The Pact proposes no amendments to the Constitution of Kenya.

c. Impact of the ratification of the Pact on national interest

The preamble of the Pact informs the Partner States that the Pact will unite
the Paftner States' efforts towards collective peace and security, and the
preservation of peace, security and stability.

Pact will create a framework that encourages and maintains cooperation
and consultations on issues pertaining to the peace and security of the
Partner states with a view of prevention, better management and
resolution of disputes and conflicts between them.

The 4th Summit urged the Paftner States to subject the Pact to respective
ratification process and it shall enter into force six (6) months after the
date of signature, that is, by 24rh August 2OL4.

To this end, the Pact (Article 3 (3) will commit the Government to develop
appropriate mechanisms, strategies and programs to combat cross border
crime as follows:

i. Conflict prevention, management and resolution
ii. Combating terrorism
iii. Establishment of Fusion Centers

iv. Establishment of database on cross border crimes
v. Harmonizing national legislations

i
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u. rroilgaftons tmposeo on Kenya by the pact
Article 2(6) of the constitution makes any treaty or convention ratified by
Kenya shall form part of the law of Kenya.

e. Requirements for implementation of the Pact

Afticle 14 of the Pact provides that the relevant authorities including other
National Security Services such as Correctional, Immigration and
Intelligence Services are to develop such organs, structures and policies as

shall be necessary for the implementation of this Pact by 30th March 2014
for subsequent approval by the Committee of Ministers for onward
transmission to the Summit.

In reference to Article 14 and 19 of the Mutual Peace and Security and
Defense Pact respectively, Joint Defense, Peace and Security Expefts,
Chiefs of Defense Staff/Force and Ministers responsible with National
Police/Security met from 26th to 30th May 20L4 in Kigali Rwanda and
developed an implementation Framework and Matrix of the Defense, peace

and Security Pacts,

The 6th Northern Corridor Integration Projects Summit held in Kigali,
Rwanda on 3'd July 2014 approved the Mutual Peace and Securily pact

Implementation Framework and Matrix (ANNEX 1).

f, Policy and legislative considerations

To realize the objectives of the Pact, Partner States in Article 3 (3), Article
4 (2) and Afticle 5 agree to undeftake measures to:

i. Enhance cooperation in training and development;
ii. Harmonize visa regulations to guide the issuance of single tourist

visa;

iii. Harmonize national legislations
iv. Establish database on cross border crimes
v, Fast track identified centers of excellence in policing

5
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S. Ministerialresponsibility

The responsibillty for the implementation of the Pact shall be by Cabinet
Secretary responsible for, internal security, disaster management, refugee
affairs, immigration affairs, prisons, probation and after care services,
peace building and conflict management, chlldren affairs, registrar of motor
vehicles, marine services, and any other area of cooperation that may be
agreed by consensus of the Partner States to be included in the Nofthern
Corridor Integ ration Projects.

h. Implications on matters relating to counties

As per the Constitution, the areas of cooperation covered by the Pact fall
under the functions of the national government. The national government
shall therefore coordinate with the county government as and when
necessary.

i. Date of signature

The Pact was signed on 20th February, 2074 in Kampala, Uganda during
the 4th Northern Corridor Integration Projects Summit,

j. The number of states pafi to the Pact

Three states are currently party to the Pact namely, Republics of Kenya,
Rwanda and Uganda. Aticle B on Accession states that this Pact shall
remain open for accession by any State as shall be approved by the )
Partner States through the policy organs from time to time.

k. Views of the public on the ratification of the Pact
The Ministry invited the views of the public by publishing the Pact in two
electronic and print media on Thursday 1Oth July 2014 (People Daily) and
Friday 11th )uly 2074 (Nation Daily). The Ministry also convened a public
forum at the Utalii Hotel on 15th July, 2014 where it received the views of
the public and relevant stakeholders. The same are contained in the
enclosed report (REPORT OF THE INTER AGENCY COMMITTEE ON PUBUC
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rAK IlLlTA / IUIV PRULISS ON THE RATIFICATION OF THE MUTUAL PEACE
AND sECURny zACT DATED zlD lutr zot+1

l. Provision for reservations and recommendations

The Protocol has no provision for reservations.

m. Reservations/ declarations to align with national interests/
constitution

No Pact provision applies in this regard.

n. Use of public funds in the implementation of the pact

The implementation of the Pact will involve the use of public funds by the
relevant depaftments and agencies involved in the implementation. The
estimated cost of expenditure may not be apparent at the moment.

D. FINANCIAL IM PLICATIONS

The implementation of the Pact in the short term is not envisaged to have any
major financial implications save for greater emphasis on the regional
dimension to the functions and responsibilities during the budgeting process

by the relevant Departments and agencies,

In addition, whilst the existing government agencies will carry on with
implementation of the Pact, the obligations arising from the Pact will call for
additional allocation'of resources from Partner States, Currently, much of
these resources are mainly dependent on development partners.

E. RECOMMENDATIONS TO THE CABINET

The Cabinet is requested to:

(i) Note the contents of the Cabinet Memorandum
(ii)Consider and approve the ratification of the Pact
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Cabinet Secretary for Interior and Coordination of National
Government

Sign Date..J.

Cabinet Secretary for Foreign Affairs and International Trade

Signed Date
(q

Cabinet Secretary for the Natio reasury

Signed ......... Date

A enera

Signed Date

_)

)
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REPORT OF rHE tNTEn AGENCY COl,tlttTTEE ON pUBLtC
DARrlcIpArtoN pnocEtt oN TIfE RATIFIGATIoN oF THE l'furuAl
PEASE AND 

'ESURITY 
PACT.

BACHGNOUND
The Poct wos drofted in line with the Heods of stote of portner stotes (Kenyo,
Rwondo ond Ugondo) in the Triportite Summits held in Entebbe, Ugondo, on
25th June 20'13, Momboso, Kenyo, on 28th August 2013, ond Kigoli, Rwondo on
28th october 2013 which they incorporqted qn orticle on security cooperotion in
its porogroph 'j' of the Kigoli communiqu6 ond Articles 8 ond 9 of Memorondum
of Understonding on the Triportite lnitiotive for fost troching the Eost Africo
lntegrotion. Article I on common defense estoblished the Defense poct ond
Article 9 on security estqblished the Mutuol Peoce qnd Security poct.
Pursuont to the directives of the Heods of stote ot the Kigoli summit of 28th
October 2013, Kenyo subjected the Poct to the following rotificotion process.

oBfEcrrvE,
The purpose of the Poct is to estoblish o frqmeworh for comboting crimes
towords collective peoce ond security omong Portner Stotes. portner stotes
occording to the Poct ore obligoted to inter alio undertohe to:

i. Protect itl people ond sofeguord the development of the portner
Stotes ogoinst instobility orising from the breohdown of low ond order,
intro ond inter Stotes conflict ond oggression;

ii. Coordinote ond Cooperote in motters reloted to peoce ond security in
the Portner Stotes;

iii. Prevent, contoin ond peocefully resolve conflicts ond disputes omong
ond within the Portner Stotes;

iv. Enhonce the copocity of the Portner Stotes in comboting terrorism ond
pirocy;

v. Cooperote in exchonge of prisoners, detention, custody qnd
rehobilitqtion of the offenders.

vi. Observe ond encouroge the implementotion of the United Notions,
Africon Union ond other Internotionol Conventions ond Treoties on
Arms Control, Disormoment ond peoceful relqtions qmong portner
Stotes

1
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PUBLIC PARTICIPATION

The Constitution of Kenyo ond Section 7(m) of the Treoty Mohing ond
Rotificotion Act No. 45 oI 2C12 requires Public Porticipotion in the rotificotion
process of ony Treoty. ln fulfillment of the soid requirement, the Ministry of
lnterior ond Coordinotion of Notionol Government invited the views of the
public by publishing the Poct in two electronic ond print medio on Thursdoy loth

luly 2cl14 (People Doily) ond Fridoy 1lth luly 2014 (Notion Doily).

The Ministry convened o public forum ot the Utolii Hotel on l5th July, 2014 to seeh

their views on the Poct ond be incorporoted in the report of lnter-Agencies
Committee.

,TAKEHOLDER"UBIII''IONI

The stoheholders mode the following observotions ond recommendotions on the
Mutuol Peoce ond Security Poct signed by the portners on 2oth Februory, 2014:

t. PREAiIBLET The stoheholders observed thot the Poct moy duplicote or conflict

with the EAC Peoce ond Security Protocol whose rotificotion process is ongoing.

However, it wqs noted thot the Poct stems from the Protocol therefore; it will

complement ond enhonce the implementotion of the Protocol to ottoin the

regionol peoce ond security.

2. AnTtcLE r )
The stoheholders \^,ere in support of the Article with following recommendqtions:

. Part (f) on poge 3 of the Pqct, stoheholders recommended the definition

of TERRORISM to end with the words "... pre-emption to terrorist threots

or octs, both reol ond imputed" os they oppeor in the EAC Protocol on

Peoce ond Security.

o Pqrt (i), the stoheholders recommended to chonge the word [ethicol] to

reod lethnic], rociol to roce on the definition of the word GENOCIDE.

. Port (iXb) the forum recommended to hove the stotement reod

"Cousing [serious] bodily or ..." insteod of [Seriously] bodily.

.)\. trtnr-r
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. Pqrt (i)(c) on poge 4 of the poct, the forum proposed to hove the

sentence reod "... conditions of life colculoted to bring obout..." insteod of

[colculotion to bring ...].

o Perrt (i) stoheholderr recommended for the inclusion of the words

"Rodicolisotion ond Extremism,' on the definition for terrorism.

r. AnflcLE I
o Pnrl (t)(i) on poge 6 of the Poct, members recommended to include the

[...illegol trode in minerols] in comboting tronsnqtionol ond cross border

crime under the oreos of cooperotion.

. The stoheholders recommended the inclusion of ,,Comboting

Environmentql ond wildlife crime" qs o new themotic qreo of cooperotion

by Portner Stotes.

. Parl (t)(d), the stoheholders observed the wording ,,Hunt down,'

criminols wos not portroying the best picture for the portner stotes.

lnsteod, they recommended the use of the word fpursue] criminols qmong

member stotes.

4. anrlclE ?r The stoheholders were concerned with the extent or level of which

informotion should be shored with other member stotes. More so, the mechonism

put in ploce in hondling sensitive security informotion.

o The stoheholders observed the need to include o clouse which binds

Portner Stotes on the principle of confidentiolity on received or occessed

informotion in the process of withdrowing from the Poct or when the poct

comes to on end.

GONCLUTIO}{r

There wos consensur thot the Mutuol Peoce ond Security Poct is of benefit to
Kenyo in light of the existing ond emerging threots to peoce ond security. The

3
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rotificotion of the Mutuol Peoce ond Security Pqct will therefore enhqnce the
fulfillment of Kenyo's obligotion to the AU ond UN Peoce ond Security.

WAY FORWARDI

The stoheholders therefore recommended thot Kenyo rotifies this Poct in line

with the provision of the Constitution 2OlO ond the Treoty Mohing ond

Rotificotion Ad,2012.
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REPUBLIC OF KENYA

MINISTRY OF INTERIORAND COORDINATION OF NATIONAL

GOVERNMENT

CABINET MEMORANDUM ON RATIFICATION OF THE EAST AFRICAN

COMMUNITY PROTOCOL ON PEACE AND SECURITY

A. OBJECTIVE OF THE MEMORANDUM

-\e purpose of this Cabinet Memorandum is to apprise the Cabinet on Kenya's

participation in regional peace and security under the Treaty for the

Establishment of the East African Communiry [the TreatyJ' and to seek

approval for Kenya to ratify the East African Community Protocol on Peace

"na 
Se.urity, hereinafter referred to as the Protocol'

B. THE BACKGROUND OF THE SUBJECT MATTER

The Protocol was drafted in line with Article 151 of the Treaty which

empowers Partner States to establish Protocols as are necessary in the areas

ofcooperation, and Articles 5i3)tfl and'724 which underscores that peace and

secllrity are pre-requisites to social and economic development within the

Community. The Partner States subjected the Protocol to the following

J rocess before its conclusion:

i. Several experts working group / technical experts' meetings

constituting the relevant experts from each of the Partner States

developed iruorklng drafts for consideration by the senior officials

of the Sectoral Councils on Defence and securily' Cooperation in

Defence, Interstate Security and meetings of Joint Sectoral

Councils on Cooperation in Defence' Interstate Security and

Foreign PolicY Coordination;

PaEe I of 7
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ii. The relevant senior officials from each of the
considered the various drafts and severally made
experts'drafts whenever referred to them;

Partner States
input into the

it l.

1\'.

upon consideration anc.l input, the senior officials forwarded theirdrafts with their input to the Coordination Committee consistingof the permanent Secretaries/ service comrnanders/ policechiefs/ defence chiefs for consideration ancr further input beforepresentation to the ministeriar session of the sectorar Councir onInte rs ta te Security;

The ministerial session of the Sectoral
Security gave directives and made decisions
certain matters be clarified by the experts
further consultations by partner States.
directives of the Sectoral Council on
forwarded to the Council.

Council on I nterstate
that required that the

while others required
The decisions and

Interstate Security rvere

\., t

vlt.

The Council on a number of occasions directed the SectoralCouncil on Interstate Securify to convene a meeting of JointSectoral Councils on Cooperation in Defence, Interstate Securityand Foreign policy Coordination to .onrid.. 
"nd developconsensus on cross cutting issues covered by the protocol;

When consensus was reached by the meeting of the Joint SectoralCouncils on Cooperation in Defence, Intistate Security andForeign policy Coordination on consideration of the poliryprovisions and implications of the protocol, the Council referredthe Draft protocol to the Sectoral Council or-f,"grf and JudicialAffairs for legal input. This is the Sectoral Councif constituted bythe Attorneys General of the partner States;

The sectorar councir on Legal and Judiciar Affairs did refer theDraft protocol three times to the Joint Sectoral Councils onCooperation in Defence, Interstate Security anO foreign lolicyCoordination or the Sectoral Council on Inte.state Securify forclarification of cross cutting issues or on matters of policyconcerns. When it was satisfied that the protocol was sound, the
page 2 of 7
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Protocol was forwarded to the Council for approval and onwards

submission to the Summit for adoption' The EAC Summit of Heads

of State approved the East African Community Protocol on Peace

and Secr-rriry at its 14-th Ordinary Meeting in Nairobi under the

cl.rairmanship of the Presiclent of the Republic of Kenya' His

Excellency Hon. Mwai I(ibaki on 3Oth November 2072'

The then Minister for Gender, Children and Social Development'

Hon [DrJ Naomi Shabaan, signed the Protocol on behalf of the

n"prUti. of Kenya at the 5th Meeting of the Joint Sectorai Councils

on Cooperation in Defence, Interstate Security and Foreign Policy

Coordination held in Dar es Salaam' in the United Republic of

Tanzania on 16tl'February 2013'

The EAC Council, sitting in Dar es Salaam on 16s February 2013'

directed that all partner States endeavor to ratify the Protocol by

15rt February,20L4.

C. ANALYSIS OF THE PROBLEM

inter alia undertake to:

the EAC;

zl Objects and subiect matter of the Protocol

The main objective of the Protocol is to promote peace' security and

stability within the Community and good neighbourliness among

PartnerStates.Tothisend,theProtocolobligatesthePartnerStatesto

i. Protect its people and safeguard the development of the East African

Community IEACJ against instability arising from the breakdown of

Iaw and orcier, intra and inter States conflict and aggression;

ii. Coordinate and Cooperate in matters related to peace and securiry in

iii. Prevent, contain and peacefully resolve conflicts and disputes among

and within the Partner States;

iv. Observe ancl encourage the implementation of the United Nations'

African Union and other International Conventions and Treaties on
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Arms Control, Disarmament and peaceful relations among partner
States

b. Constitutionalimplications

coordinate and cooperate with other EAC partner states in mattersrelated to peace and security;

Prevent , contain and peacefully resolve conflicts
among and within the EAC partner States;

Observe and encourage implementation of
conventions touching on peace and security; and

i. The protocol proposes no amendments to the Constitution of Kenya.
ii' The protocor is line with the principres of the constitution of Kenyaand specifically recognizes the principles for the respect ofsovereignty, equaliry, territorial integrity, political inaepenaencu,good neighbou rliness, interdependence, non aggression and noninterference in the internal affairs of each partner State.

Impact of the ratification of the protocol on national interest
The Protocor encourages partner states to foster and maintain anatmosphere that is conducive to peace and securily through cooperation
and consurtations on issues pertaining to peace and security of partner
States with a view of prevention, better management and resolution ofdisputes and conflicts betvyeen them. To this end, the protocol willcommit the government to deverop mechanisms that shall aim to:

l

ll.

r ll.

and disputes

international
)

d

iv. Enhance the capacity of the Community with respect to; regionalpeace support operations, disaster management, und munugJmentof refugees, combating terrorism .na lir"ry .na .*.frJng. 
-oi

prisoners. 
I

Obligations imposed on Kenya by the protocol i
Article 151[4J of the Treaty provides that Annexure and protocors forman integral part of the-Treaty which Kenya has already ratified anddomesticated vide the Treaty for the ArtrUiirt]In.n. 

"? 
ii" ;;;;,;;
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Community Act of l{enya' Act No 2 of 2OO0' The obligations imposed by

the Protocol are therefore il"U"O to those of the EAC as established by

the Treaty.

uirements for implementation of the Protocol

Article 15 of

shall determi
the Protocol'
mandated to

oversee the i

Department ol the East African Affairs'

Policy and legislative considerations

To realize the

considered:

the Protocol provides that the EAC Council of Ministers

ne the institutional arrangement for the imPlementa::t::t
^O,,n. 

national level' the existing government agencles'

hanclle the specific thematic areas on the Protocol shall

mplementation of the protocol under the supervision of the

i. A common regional training standards and curricular for officers

cooperating in the relevant sectors;

ii. Regional centres /institutions of excellence to promote common

stanclards and best Practices;

iii. Harmonization of policies and strategies on peace and securiry;

iv. Harmonization and approximation of laws and regulations for

effectivecoordinationofcooperarioninthesector.

Ministerial resPonsibilitY

The responsibiliry for the implementation of the Protocol shall be by all

Cabinet Secretaries t"'p*titf t for'. internal security' disaster

management, refugee 
"iJttt' 

t*-'gration affairs' prisons' probation

and after ."." ,.*i."r, p"^.. buirding and conflict management'

defence affairs, chlldre"ri if"t"' registrar of motor vehicles' marine

seryices, and any ottrer area of cooperation that may be agreed by

consensus of the parJn"' 
"ut"' 

to be included in the EAC regional

strategy on Peace and securitY'

objectives of the Protocol' the following have to be

P age 5 ol7
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h Implications on matters relating to counties
As per the Constitutic
pro rocor r.r r,, ;;;-;,'J'"'l;,il:':,"i, :"::;:Tl: 

n_ co vered by th e
nationar government shalr therefore 

-;;":;,1"r., governmenr. The
government as and when necessarv. 

rate with the county

Date of signature

The protocol was sir
united Repub,,. 

"t;j""rl"llr16d 
February 2073 in Dar es Sataam, in the

The number of states party to the protocol
Five states are curr
B u r u n d i, o" 

"r,, ^ 
*, ill_y',ilI ;:r'l;,, : :,T::i lj,T l,;; ;;: : : f il",Iir]"."] shali apply ro any orher .tunr., n,EAC underArticie3 of tlie i.;";.' 

Lvq'rLtv tsranted membership to the

Views of the public on the ratification of the protocol
The Ministry invired the views of the public by pubrishing the protocolin the electronic and print media on ,;;;;;; b er 20L3. The Minislryalso convened a public forum at an" *"rr" ,.nool of Monetary Studieson 28s |anuary 201.4 where,r ."..rr.O,i#relevant srakehorders. rr-," "",_^'^"]^''::". 

t:" vtews of the pubric and
(REpoRT oF THE 

The same are contained in the enclosed report
pARrrcrpArro*riiru!{\'nf ,#iiil'i,rf :,yf 

,;;?rrr:ir';r^:ri;,!:

;:#,f^:ry';;r;Rorocol "o* 
i'o"ii" n"ir"rrru,,ry DA'ED 30r,1

Provision for reservations and recommendations
The Protocol has no provision for reservations.
Reservations,/ declarations to align withconstitution - *- q.5' wrrn national interests/

No Protocol provision applies in this regard.

)

I

Ii

)

I

m
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n Use of public funds in the implementation of the protocol

The implementation of the Protocol will certainly involve the use of
public funds by the relevant departments and agencies involved in the
implementation. The estimated cost of expenditure may not be apparent
at the moment.

D. FINANCIAL IMPLICATIONS

The implementation of the Protocol in the short term is not envisaged to
have any major financial implications save for greater emphasis on the
regional dimension to the functions and resp o nsibilities during the
budgeting process by the relevant Departments and agencies.

In addition, whilst the existing government agencies will carry on with
implementation of the Protocol, the obligations arising from the Protocol
will call for additional allocation of resources from Partner States.

Currently, much of these resources are mainly dependent on development
partners.

E. RECOMMENDATIONS TO THE CABINET

The Cabinet is requested to:

[iJ Nore the contents of the Cabinet Memorandum
(iil Consider and approve the ratification ofthe Protocol

Cabinet Secretary for East African Affairs, Tourism and Commerce

o..."..8fr.

... ..........Dare ....n.1t./tn.

Du tf
lned

L-ol

Sign

Cabinet

Signed..

Aftorney Gene r

net Secreta ior Interior and Coordination of National Government

tary for Nati sury lY.
...............Date

tq.
Sign ed....... D ate...
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ANNEX 1

1. Principal Secretary for Ministry of Defence
2. Principal Secretary for Ministry of Foreign Affairs and International

Trade
3. Principal Secretary for Ministry of Devolution and Planning
4. Principal Secretary for Ministry of EA Affairs, Tourism and Commerce
5. Principal Secretary for Ministry of Interior & CNG-Probation, Prisons,

security
6. Principal Secretary for Ministry of labour, social security and services
7. Attorney General
8. Director General
9. Director NCTC
10. Deputy IG Kenya Police
11. Deputy IG Admin Police
12. Kenya National Assembly
13. Chalrman CIC
14. Chairman Kenya Law Reform Commlssion
15. Director KWS
16. Secretary National Steering Committee on Peace Building and

Conflict Management
17. Director Kenya National Focal Point on SALW
18. Directorlmmigration
19. Commissioner Refugee Affairs
20. Director Children Depaftment
21. Managing Director Maritime Authority
22. Country Representative UNHCR
23. Peace and Development Network Trust
24. Act Change Transformation
25. African Peace Forum
26. Safer World
27. Security Research and Information Centre

1

LIST OF STAKEHOLDERS INVITED TO CONSULTATIVE FORUM ON
EAC PEACE AND SECURITY PROTOCOL HELD AT KENYA SCHOOL
OF MONETARY STUDIES ON TUESDAY 28TH JANUARY 2OL4.



10z-t).

29,
30.
31.
32.
33.
)AJ'1.

35.

County Com missioner-M uranga,
County Com missioner-Na kuru,
County Com missioner- Bomet,
County Commissioner- Bungoma,
County Commissioner- Kisii,
County Commissioner- Kirinyaga,
County Com missioner-Machakos,
County Commissioner- Kitui

I
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REPORT OF THE INTER AGENCY COMMITTEE ON PUBTIC PARTICIPATION PROCESS ON THE
RATIFICATION OF THE EAST AFRICA COMMUNITY PROTOCOL ON PEACE AND SECURITY DATED
3OTH JAN UARY 20'I4

Bockqround:

The Eost Africon Community Protocol on Peoce ond Security (the Protocol) wos drofted in
line with Arlicle l5l of the Treoty Estoblishing lhe Eost Africon Community which empowers
Portner stoles to estoblish Protocols os ore necessory in the oreos of cooperotion, ond
Arlicle 124 which underscores thot peoce ond securily ore pre-requisites to sociol ond
economic development within the Community,

urtheronce of the spiril of cooperotion in Eost Africo ihe EAC Portner Stotes Ministers
oi rding the Joinl Meeling of the sectorol councils on cooperolion in Defence, tnfer
Stote Security ond Foreign Afforrs Coordinotion in Dor es Soloom, Ionzonio on l6rh Februory
201 3 signed the Proiocol on Peoce ond Security.

Pursuont to the direclive of lhe EAC Council of Ministers thot Portner Stotes rotify the
Proiocolby lsrh Februory 20) 4, Kenyo commenced the rolificotion process in line with the
Treoiy Moking ond Rotificotion Act No. 45 of 2O12.

Subsequently the Ministry of lnterior ond Coordinotlon of Nolionol Governmenl in lioison
with the Ministry of Eost Africon Affoirs, Commerce ond Tourism estoblished on inter-ogency
commil'tee to oversee ihe rotificotion process of the protocol_

ob vese t

The moin objeclive of lhe Pro'tocol is to promote peoce, security ond stobility within lhe(r rmuniiy ond good neighbourliness omong Portner Stotes. To this end the portner Stotes
sh. rundertoke inter olio to:

I Prolect people ond sofeguord the development of the Community ogoinst instobility
orising from the breokdown of low ond order, intro ond inier Stotes conflict ond
oggression;

2. Coordinole ond Cooperote in motters reloted to peoce ond securily in the communily;
3. Preveni, contoin ond peocefully resolve conflicts ond disputes omong ond within the

Portner Siotes;
4. Observe ond encouroge the implementotion of the United Notions, Africon Union ond

other Internotionol conventions ond Treolies on Arms control, Disormomen.t ond
peoceful relolions omong Portner Stotes:

1



Public Porlicipotion

The Conslitulion of Kenyo ond section 7(ml of the Treoly ti4cking ond Roiificotion Act
No. 45 of 20)2 require Public Poriicipotion in ihe rotificotion process of ony Treoty. in
fulfrllment of lhe soid requirement, the inter-ogency commlttee invited the views of lhe
public by publishing lhe Protocol in the electronic ond prinl medio on 22"d November
2013. The Committee olso convened o public forum ol the Kenyo School of Monefory
Studies on 28rh Jonuory 2014 where it received the views of the public ond relevont
slokeholders. The stokeholders were drown from members of the public, civil socleties
ond governmenl ogencies os per onnex l.

STAKEHOLDERS S U BMISSIONS:

Commenls on Soecific Ariicles of the Prolocol

Article 4 - Conflicl Prevention, Monogement ond Resolulion (CPMR)

The Committee received the following bockground informo'lion on this oriicle

Thol the CPMR component provided by Article 4 hos been o work in progress srnce
2007 ot the level of inler-mrnisteriol, technicol. ond sectorol consuliotions whose moin
purpose wos to colloborote, to promole regionol peoce ond security through the
developmeni, odoption ond implemeniotion of the CPMR mechonism. lt consists of
the estoblishment of on EAC Peoce Focility ond odopiion of indicotors for the EAc Eorly
Worning Mechonlsm in tondem with UN ond AU obligotions.

The committee wos olso informed thot the following struclures ond initiotives hove been
mode ond will supporl implementotion of the CPMR component

. Development ond operotionolisoiion of ihe Notionol peoce policy with key
pillors on CPMR, EWARM, Mediotion support unil;

. Development of the SALW Policy;

. Instiiutionolizotion of peoce process to include cross border mechonisms;. Continuous lroining ond copocity developmenl of stokeholders ot regionol
level through exchonge visits.

. Estoblished joinl odministrotive border committees. Developed Slructures to oversee implementotion of cross_border
community ogreemenis on peoce ond security. Moinstreoming gender in peoce building ond conflict monogemenl
processes;

. Joint troining in Peoce Support Operotjons e.g. of the lnlernotionol peoce
supporl Troining Cenire (Koren) ond Humonilorion peoce School Sludies
(Em bokosi);

. Provided plotforms for portnerships, informotion shoring ond synergy omong
respective ogencies i.e. the CEWERUs, lhe Notionol Focol point on SALW.
Police chiefs ond mililory

,

)
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Stokeholders' recommendolions on Adicle 4

Rolificotion of the protocol will hosten the joinl opprooches to oddress
insecurity thereby setting the right environment for stobility ond
development in the region.
Roiificotion will commit Member slotes to put in ploce notionol mechonisms
os well os set oside funds to support implementolion;
Integrotion on securily issues will not only mitigote but foster confidence
omong lhe Portner Stotes which will hove o significonl beoring on Kenyo,s
potenliol to growlh ond development;
Provides opportunity for further negoiiotion ond ovenue for foir,
tronsporenl ond prociicol enforceoble meosures.

Article 5 - Prevention of Genocide

he stokeholdeTs were concerned obout the development of joint mechonisms io
prevent Genocide ond whether it would be more proclicoble to develop mechonisms
to deol with prevention of genocide ot individuol portner Stoles level,

The Stokeholders were cognizont of the internolionol principles of non-interference ond
noted the difficulties of getting involved in the internol offoirs of o Porlner Stole ond lhis
moy pose o chollenge in fully implementing the provisions of this Article.

There were concerns roised on the conlroversy sunounding lhe definition ond exislence
of Genocide ond queslions were roised on how to oddress the issue where the
perpekotor wos o government of a member Stote.

It wos suggested thoi moybe the Article should hove been substituted with o .loint
mechonism to promote tronsitionol justice both restorotive ond retributive.

The forum wos however given o bockground of the intentions of the drofters who were
oncerned with deoling with the consequences of genocide such os mechonisms to

provide humonitorion ossislonce, gronting of osylum to refugees ond generol
preveniion meosures thot con prevent genocide.

There wos o suggesiion thot perhops Arlicle 5 would hove been well coptured under
Ariicle 4. The forum wos informed thot this wos negoiioied texl thot hod become
occeptoble to oll Portner stotes which is olso in occord wi'th lnternotionol Low such os
the definition of genocide os provided by the Rome slotute and therefore il is in order
fo hove Ariicle 5 os o siond-olone provision.



Arlicle 6 - Comboting Terrorism

The slokeholders opprecioled Arlicle 6 ond observed lhot cooperotion in coun.ler
lerrorism is o positive move ond should be enhonced.

Arlicle 7 - Comboling ond Suppressing Phocy

The stokeholders deliberoled on wheiher Pirocy hoppened only in ihe Indion oceon or
it included pirocy;n the inlond woters such os Loke Viclorio. ti wos clorified ihot pirocy
exisled not only in lhe lndion oceon bul in inlond woters os well ond hence the need
f or joint mechonisms to comboi ond suppress the menoce.

The Stokeholders embroced operolionolizoiion of this Article noting it will be beneficiol
to Kenyo in terms of sofeguording trode ond secufily. They further noted lhot joint
mechonism would olso benefil Kenyo becouse comboting pirocy is on expensive offoir
ond cooperotion with other EAC Poriner stoles would eose the burden ond ensure
trode benefits within the EAC.

Article 8 - Peoce Support Operolions
The stokeholders observed thol since ihere is on Eost Africo Community Directorole of
Peoce ond Security. ii wili be eosy to implemeni provisions of ihis Arlicle.

Arlicle 9 - Disosler Risk Reduclion, Monogemenl ond Crisis Response

The slokeholders noted thol this wos on oreo in which Kenyo wos greofly chollenged in
thol the country is vulneroble to disosters ond yei locks odequote copociiy to miiigoie
the some. They olso noted thoi ollhough implemento on of this Arllcle would be
beneficiol to Kenyo, there wos urgent need to:

Fost trock lhe development ond odopiion of o policy fromework on disoster
monogemenl;
Estoblish o full-fledged Disoster Monogemenl Authority;
Build copocity for prevenlion of disosters;
Enhonce coordinotion of oll deportments ond stokeholders thot deol with
disosier prevention ond monogemenl;
Conduct civic educotion on disosier risk reduc'lion;

Sl o keh lders'Recommendoiions o

I

I

2

3
1,

J

n Arlicle 9

The siokeholders concluded thol there wos need lo esloblish o Disoster Monogement
Aulhority before effectively developing mechonisms to provide mutuol ossistonce ond
crisis response ol the regionol level. However ihey noied thot developmen.i of joint
mechonisms to deol with disosters is positive ond should be encourooed.

l



Arlicle l0 - Monogement of Refugees

The stokeholders oppreciored this Articre ond sioled thot it wourd encouroge portner
stotes to consider developing o common policy lo regulole refugee comps ond other
refugee offoirs. They olso mode the following observolion ond recommendoiions:

l. Thot locol communities support government's poricy on crosure of refugee
comps;

2. The need ro hormonize identificotion ond documentotion of refugees entering
the region;

3. The need to fost trock enoctment of the Refugee Amendment Bill;
4. The need to develop o policy for lhe monogement of refugees.

Arlicle Ii - conirol of Proliferotion of lllicil Smoll Arms ond light weopons (SA[w)

rhe stokeholders ocknowredged thol progress on this Article hod been mode in lerms
of:

Estoblishment of o Notionol Focol poinl (NFp) on SALW;
Formulotion of SALW Policy;
All Portner stotes ore members of the Noirobi protocol on SALW;

I

2

3

4 All Portner Stotes hove
instruments on SALW

shown commitment to regionol ond inlernctionol

The Siokeholders however noted thol successful implementolion of this Articie will
depend on effective operotionolizotion of lhe following:

I . The Noirobi prolocol on SALW
2. Notionol Action plons on SALW
3. Strengthening rhe copocities of NFps ond Regionor centre on smo Arms

in lhe Greot Lokes Region, Horn of Africo ond bordering Stotes;

Rotificotion of lhe Peoce ond security protocol will therefore be o boost in oreos of
SALW proliferotion ond cottle rusflings.

Article 12 - Comboling Tronsnoiionol ond Cross Border Crimes

The stokeholders welcomed the inclusion of this Arlicle bu.t observed the following:
l. The Republics of Kenyo. Ugondo ond Rwondo hove entered o poct on o sinale

EAC Tourist Viso;

2. Any joint operotions on cross border security monogement shourd be guided by
the Constilulion of Kenyo ond rnternotionor Humon Rights rnstrumenrs

5



The Stokeholders observed thol there hod been chollenges since some of the EAC
Portner Stofes do noi issue No'tionol iden'lity Cords ond this poses security chollenges
when their notionols seek enlry into Kenyo using non irovel idenlificotion documents.

Stokeholders' Recommendolions on Arlicle'12:

The Slokeholders noted lhol lhere ore chollenges posed by lock of hormonized
documenls thot ore occeptoble to ollow cross border movement ond in the obsence
of new generotion identify cords by oll Portner Sioies, there is need to fos't lrock ond
inlernotionolize o common trovel documen'i for use within the Community.

Arlicle 13 - Prevenling ond Comboting Cotlle Ruslling

The Stokeholders noied the Protocol on the Prevenlion, Comboting ond Erodicotion of
Cottle Rustling in Eostern Africo (Mifugo Prolocol) will compliment the implemenlotion
of this Arlicle.

,

ti n nA

There is need to

I . Creole slructures ond progroms for joint operotions ond initiotives.
2. Develop o policy on Prevention ond Comboting of Cottle Rustling
3. Develop o Sirotegic Plon especiolly in bronding, morking, surveillonce ond

lrocking of onimols.

This protocoi tokes cognizonce of others such os N4ifugo Protocol ond Noirobi Protocol.
lmproved coordinolion ond linkoge of security ogencies on oreos of converging is

therefore of greoi interest for the country.

Ariicle '14 - Cooperolion in lhe Exchonge. Detention, Cuslody ond Rehobilitolion of
Prisoners ond Offenders

There is need lo incorporoie correctionol services ond to fost trock the
enoctment of the Tronsfer of Prisoners Bill towords reolizotion of the objeciives of
Article 14.

There is need for Portner Stotes to develop o plotform for shoring informotion on
prohibited persons ond those declored persono non groto;
There is need to develop o common trovel documenl within the Community.

2

b
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The S'lokeholders noled the following:
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The Siokeholders proposed thol lhe government be odvised to insist on the
required use of the Eost Africo Possport os the officiol lrovel document wilhin the
EAC.

The Stokeholders submitied lhe following generol commenls

I . Thoi ihe Protocol hod olreody been signed by the Porlner Sto'tes;
2. Once roiified, implementotion of the Protocol will be mode eosier through the use

of existing mechonisms/inslitutions for exomple the EAC Directorote of peoce ond
sa^, rrih,'JUuuL / I

3. Stokeholders views will inform the Cobinet on the woy forword ond especiolly
oddress ihe following concerns on implementotion of the Protocol:

(o)
(b)
(c)
(d)

Finonciol lmplicotions;
Kenyo's level of preporedness;
Avoilobility of siruc'lures in Kenyo thot will ossist in implementoiion;
Hormonizotion of policies, lows. sirotegies ond meosures for reolizolion of
Proiocol objectives;
Development of strotegic plons ond oction plons
Strengthening focol points.

(e)
(f)

4 There wos consensus thot the Protocol is relevont bu1 there is need to sirengthen
Kenyo's institutions ond enhonce notionol copocity;
There is need to bring logether oll ogents thot hove been octing singulorly ond
whose competencies louch on security.
There is need to oct in synergy to oddress border security which would require
hormonizotion of policies, sirotegies ond lows thot deol wilh the some which will be
reolized with the rotificolion of the Prolocol.
Finonciol implicolions: While the existing governmenl ogencies will corry on with
lmplemeniotion, the obligotions orising herein will coll for odditionol ollocolion of
resources from Portner Stoles.

Conclusion:

There wos consensus thot the Protocol is of benefit to Kenyo in lighl of the exisling ond
emerging threots to peoce ond security. The Committee wos requested to opproise the
governmenl on lhe oreos for improvement thot hod been highlighted by the
Stokeholders. lt wos olso requested to opproise the government lo shengthen officers'
copocity'lo mitigote ond deol with the chollenges thot will orise from implementotion
of the Protocol.

o
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The rolificotion of the EAC Peoce ond securily Prolocol will therefore enhonce the
fulfillment of Kenyo's obligolion to ihe AU ond UN peoce ond security requiremenls.

Woy Forword:

Kenyo should rotify the Prolocol ofler fulfilling the requirements of ihe Consiituiion ond
the Treoiy Moking ond Rotificotion Act of 2O12.

I
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No.45 of 2012
Treaty Making and Ralification

NO.45 0F 2012

TREATY MAKING AND RATIFICATION ACT

lDate of assent: 13th December, 2012.1

lDate of commencement: 14th December, 2012.1

An Act ot Parliamonl to give effect to the provisions of Article 2(6) of the
Constltution and to provide the proc€dure for the making and ratification
of trsaties and connected purposes

PART I - PRELIMINARY

1. Short tltle

This Act may be cited as the Treaty Making and Ratification Act,2012.

2. lnterprotation
('l) ln this Act, unless the context otherwise requires-

"bilateral treaty" means an agreement concluded between Kenya and any
other State or between Kenya and an international organisation:

"Cabinet Secretary" means the Cabinet Secretary for the time being
responslble for matters relating to treatiesi

"full powers" means all thos€ powers conferred, by way of a legal
document, to a person or persons designated by a competent state authority,
to represent the State for negotiating, adopting, or authenticating the text of a
treaty, for expressing the consenl of the State to be bound by a treaty, or for
accomplishing any other act with respect of a treaty;

"lnt€rnational organisation" means an intergovernmental organization;

"ratlfication" means the international act by which the State signifies its
consent lo be bound by a treaty and includes acceptance, approval and
accession where the treaty so providesi

"Roglstrar" means the Registrar o, Treaties appointed under section 14:

"Regislry" moans the Registry of Treaties established by section 1O;

"relevant Cabinet Sscretary" means lhe Cabinet Secretary for the time
being responsible the subject matter of the treaty;

"relevanl State department" means the State department responsible for
the subject matter of the treaty to be approved for ratification;

"reservation" means a unilateral statement made by a State when signing,
ratifying, accepting, approving or acceding to a treaty, whereby it purports to
exclude or to modify the legal effect of certain provisions of the treaty in their
application to the State:
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"signature" means an act whereby the State expresses its willingness to

conse;t to the text of a treaty and has the effect of obligating the said State,

even though it may not be a party to the treaty, to refrain, in good faith, from

acts that would defeat the object and purpose of the treaty;

"lreaty" means an international agreement conciuded between States in

written fo;m and governed by international law, whether embodied in a single

instrument or in two or more related instruments and whatever its particular

designation and includes a convention.

(2) Despite subsection ('1), until after the first elections under the Constitution'

references in this Act to the expression "Cabinet Secretary" and "State

Department" shall be construed to mean "Minister" and "Ministry" respectively'

3. Application
(1) This Act applies to treaties which are concluded by Kenya after the

commencement of this Act.

(2) This Act shall apply tG-
(a) multilateraltreaties:
(b) bilateral treaties which deal with-

(i) the security of Kenya, its sovereignty, independence, unity or

territorial integritY;

(ii) the righls and duties of citjzens of Kenya;

(iii) the status of Kenya under international law and the

maintenance or support oI such status;

(iv) the relationship between Kenya and any intemational

organisation or similar bodY; and

(v) the environment and natural resources'

(3) A treaty relating to the adjustment, alteration or variation of lhe present

position of Kenya on matlers of sovereignty' independence and tenitorial integrity

shall be approved in a relerendum in accordance with Article 255 of the

Constitution.

(4) Notwithstanding subsection (2)(b), the Government may enter into bilateral

agreements-
(a) necessary for matters relating to government business; or

(b) relating to technical, administrative or executive matters'

PART II- INITIATION AND NEGOTIATION OF TREATIES

4. General responsibility for treaty initiation

(1) Subject to the provisions of this Act' the national executive shall be

responsible for initiating the treaty making process, negotiating and ratifying

treaties.

(2) The responsibilily provided for in subsection (1) may be delegated to a
relevant State department.
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5. lnitiation of trsaty making process
('1) Subject to the provisions of this section, the relevant national executive

or the relovant State department shall initiate the treaty making process in such
manner as may be prescribed by the Cabinet Secretary.

(2) When deciding whether to initiate the trsaty-making process or not. the
national executive or the relevant State department shall consider the following-

(a) the n6ed that the new treaty is to meet;
(b) the existing legal regime, including the extent of its applicability to the

perceived problem;

(c) the probability of reaching the required measure of agreement on the
solution aimed for:

(d) any relevant legislative efforts related to the perceived problem;

(e) the optimal form for the proposed treaty;

(0 the likelihood that the proposed treaty shall be accepted by a sufficient
number of states, where the treaty is multilateral;

(g) the anticipated time schedule for completing the treaty-making
process;

(h) the expected costs of formulating and adopting the treaty to Kenya;
(i) in formulating treaties relating to technical or scientiflc problemsi

whether extensive scientiflc studies or research have been carried out
to determine tha parameters of the problem and the lines of potential
solutions.

(3) The national executive or the relevant State department shall record
whether the conditions in subsection (2) are met, and shalt present a proposat to
commence treaty-making for approval by the Cabinet.

(4) The Cabinet shall consider and approve or disapprove a proposal for treaty
making presented in accordance with subsection (3)within a reasonable time.

6. Values and prlnciples in negotiating treaties
(1) ln negotiating treaties, the national executive or the relevant State

deparhent shall be bound by the values and principles of the Constitution; and
shall take into account the regulatory impact of any proposed treaty.

(2) When appointing persons to negotiate a treaty, the national executive or the
relevant State department shall appoint persons who are competent to und€rtake
such negotiations in the interest of the people of Kenya.

PART III- RATIFICATION OF TREATIES

7. Approval by Cabinet

Where the Government intends to ratify a treaty, the Cabinet Secretary of the
relevant State department shall, in consultatjon with the Attorney-General, submit
to the Cabinet the treaty, together with a memorandum outlining-

(a) the objects and subject matter of the treaty;
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(b) any constitutional implications including-
(i) any proposed amendment to the Constitutioni and

(ii) thal the treaty is consistent with the Constitution and promotes

constitulional values and objectives;

(c) the national interests which may be affected by the ratification of the
treatyi

(d) obligations imposed on Kenya by the treaty;

(e) requirements for implementation of the treaty;

(0 policy and legislative considerations;

(g) flnancralrmplications:

(h) ministerial resPonsibilitY;

(i) implications on malters relating to countiesi

(j) the summary of the process leading to the adoption of the treaty:

(k) the date of signature:

(l) the number of states that are party to the treatyi

(m) the views of the public on the ratification of the treatyi

(n) whether the treaty sought to be ratified permits reservations and any
recommendations on reseTVations and declarations;

(o) the proposed text of any reservations lhat should be entered when

ratifying the treaty in order lo protect or advance national inlerests or

ensure conformity with the Constilution: and

(p) whether expenditure of public funds will be incurred in implementing
the treaty and an estimate, where possible, of the expenditure

8. Consideration by Parliament

(1) Where the Cabinel approves the ratification of a treaty, the Cabinet

Secretary shalL submit the trealy and a memorandum on the treaty to the Speaker
of the National Assembly.

(2) A treaty approved for ratification by the Cabinet under section 7 shall,

depending on its subiect matter, be considered by both or the relevant House

of Parliament paying due regard to Part 1 and Part 2 of Chapler Eight of the

Constitution.

(3) The relevant parliamentary commiltee shall, during its consideration of the

Treaty, ensure public participation in the ratification process in accordance with laid

down parliamentary procedures.

(4) Parliament may approve the ratiflcation of a treaty with or without

reservations to specific provisions of the treaty.

(5) A proposed reseTvation shall be introduced as a provision into the treaty in

accordance with the procedure set out in the Standing Orders

(6) Where one House approves the ratiflcation of a treaty and the other House

refuses to approve the ratification of a treaty, the treaty shall be referred to the
mediation committee in accordance with Article 112 of the Constitution.

llssue 2l



No. 45 of 2012
Treaty Making and Ratification

(7) Where the both Houses refuse to approve the ratification of a treaty, the
Speakers of the two Houses shall submit their dBcision to the relevant Cabinet
Secretary within fourteen days of the decision.

(8) Nothing in this Act precludes the resubmission of a treaty to National
Assembly and where applicable the Senate, where approval for the ratification of
the treaty had been refused.

(9) Parliament shall not approve the ratification of a treaty or part of it if its
provisions are contrary to Constitution, nor shall the House approve a reservation
to a treaty or part of it if that reservation negates any of the provisions of the
Conslitution even if the reservation is permitted under the relevant treaty.

9. Approval for ratification
(1) Where the ratification of a treaty referred to in section 7 is approved by

Parliament without any reservations to the treaty, the relevant Cabinet Secretary
shall, within thirty days from the date of the approval of the ratification of treaty
request the Cabinet Secretary to prepar€ the instrument of ratiflcation of the treaty.

(2) Where a treaty referred to in s€ction 7 is approved for ratification with
reservations to some provisions of the treaty, the treaty shall be ratifled with those
reservations to the corresponding article in the treaty.

(3) Where Parliament refuses to approve lhe ratification of the lreaty referred
to in section 7, the Government shall not ratify the treaty.

10. Ratification of Treaty
(1) All instruments of ratification of a treaty shall be signed, sealed and

deposited by the Cabinet Secretary at the requisite international body and a copy
thereof shall be filed with the Registrar.

(2) Where a treaty ratitied under this Act is subsequently amended or modifled,
the amendment or modification shall be ratified only after compliance with the
procedure set out in this Part.

(3) The provisions of subsection (2) shall apply similarly to protocols signed
under a treaty.

'll. Granting of full powers

The Cabinet Secretary may grant full powers to such persons as may be
appropriat€ for the purposes of ratification of any treaty in accordanc€ with this Act.

'12. Offence to ratify without approval
('l ) A person shall not ratify any treaty on behalf of the Government of Kenya

unless the treaty has been considered and approved by the Cabin€t and Parliament
in accordance with this Part.

(2) A person who contravenes subsection (1) commits an offence and shall
be liable to imprisonment for a term not exceeding lifteen years or to a llne not
exceeding twenty million shillings or to both such fine or imprisonment.
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PART IV - REGISTRY OF TREATIES

13. Registry of Treaties

(1) There shall be a Registry of Treaties which shall be a department within the
State Department responsible for matters relating to treaties.

(2) The Registry shall-
(a) be the depository of all treaties to which Kenya is a party;

(b) contain a record of all treaties in such manner as may be prescribed:

(c) contain the status of all treaties pending ratification or domestication
and the timelines for such ratification or domesticationi

(d) perform such other lunction as may be assigned to it by the Cabinet
Secretary.

14. Registrar
(1) The Registry shall be headed by the Registrar oI Treaties who shall be

appointed by the Cat inet Secretary through on open and competitive process, with
the approval of the Public Service Commission.

(2) The office ofthe Registrarshall be an offlce in the public service.

(3) A person shall be qualified to be appointed as Registrar ifsuch person has-
(a) at least a degree in law from a university recognised in Kenya; and

(b) at least seven years experience in the practice of law or international
relations;

(4) The Registrar shall-
(a) maintain a record of-

(i) the treaties to which Kenya is a signatory;

(ii) the treaties proposed for ratification by Kenya:

(iii) the treaties that Kenya has ratified;

(iv) Kenya's reports to any treaty body;

(v) the recommendations and concluding observations from any
treaty body on Kenya's rePortsi

(b) monitor the implementation of the treaties ratifled by Kenya;

(c) inform lead State departments to observe and uphold the obligations
of the respective lead state department under the respective treaties;

(d) advise any citizen of Kenya on the rights and obligations of Kenya
under a treatyi

(e) maintain a website of the treaties to which Kenya is a signatoryi

(0 keep copies of the published reports of proceedings of the
negotiations that led to the adoption of lhe treaties ratified by Kenya;

(g) facilitate public access to treaties which Kenya has ratified;
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respond to public inquiries on any treaty ratified by Kenya; and
perform such other functions as may be prescribed by the Cabinet
Secretary.

PART V _ GENERAL PROVISIONS

'15. Public awareness
('l) The Cabinet Secretary shall cause to be laid before the National Assembly.

at least once every financial year, a report containing records of all treaties which
Kenya has ratified and which may in any way bind Kenya to specific actrons.

(2) The Cabinet Secretary shall, through publication in at least two newspapers
of nationwide circulation, notify the public of every treaty, which may in any way
bind, or to which Kenya is a party.

(3) The relevant State Department in respect ofeach treaty shalltake measures
to inform and create awareness to the public about the effects and benefits of the
treaty.

16. Rsporting in compliance with terms of treaties

Where a treaty provides for the submission of periodic reports as part of
its monitoring mechanisms the Cabinet Secretary shall, in conjunction with the
Attorney-General and the relevant State Department facilitate the preparation and
submission of such report within the prescribed period.

17. Denunciatlon of certain treaties
(1 ) Where Kenya wishes withdraw from a tr€aty, the relevant Cabinet Secretary

shall prepare a cabinet memorandum indicating the reasons for such an intention.
(2) The provisions of sections 4, 5 and 6 shall apply with necessary

modifications, lo withdrawal from a treaty.

18. Rulss

(1) The Cabinet Secretary may make Rules for giving effect to this Act.

(2) Without limiting the generality of subsection ('1) the Cabinet Secretary may
make Rules-

(a) prescribing anything lhat needs to be prescribed under this Act;
(b) for the granting of full powers in other areas in addition to the one

specilled under section 8;

(c) providing for the administrative steps to be taken prior to the
preparation of the cabinet memorandum lor cabinet approval of a
treaty under this Acti

(d) the dissemination of information under this Act.

(h)

(i)

'10 llssue 2l
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bl Coordinatc and coore'al-e in maiier-r'ciai.J:l ri, peece aad secLriil. in the partuer

States;

c) Pre'enl. conuin and peaceiulrv resor'e conlri:Ls and ciispures among and u,ithi,

. tbe Partuer States;

C; Obser'e and encoura-ce the implementatiol oI the UnireC Nations. African Union

and other lntemational con'entions and treaties on the arms control. disamament

and the, peaceful reladons berween Partne' Stares;

e) Develop peace lieeping capaciry and coorriinate participation of the partner Stares

in International and Regioual pcace supporL operarions;

0 Enhance the capacity of the Panner Siares wi-,I respect to disaster management

and eoordination of the Internationaj Humanitarian assistance;

g) Euhance the capacity of the Partner States ln the management of refugees;

h) Enhance the capacity of &e Parher States in combating terror.isn and piracy and;

i) cooperate in exchauge of prisoners, creteution, custociy ancl rehabrlitation of the

offenders.

.ARTICLI 3

Areas of cooperatioD

l. In order to achieve the Pact objectlve as in Art 2, the security .inter-agencies of panner states

shall cooperate in all areas relevanl for the promodon, maintenance of peace and security,

stability in the region and shall inclucle:

a. Conflict prevention, maaagernent and resolution

b. Prcventionofgenocide

c. Combating terorism

d. Combating and suppressing piracy

e. Peace suppofl operatio.ns

f. Disaster risk reduction, management and crisis response
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2. Sha:i:rg and promoring best pla3:i:es incluriirg, moDiii:ntion of the populadon to preveDt'

courbal and eraclicate crimes, disaster preParedness and maDagemeul'

3. For purposes of conbating cl'oss bordei crimes the Parner stalcs sheli develop appropriare

mechanisms, strategies and lrogralns as follows: :

a- EstablishmeDl ofi:sion centers

b. Establishmenr of database on cross border crimes;

c. Enhancing tecbnical capacity for criminal intelligence;

11. Facilitating ioinl operations to hunt doran criminds among member states;

e. Management of fugirlves and suspects;

f. Capacirl' building ,Training and lurowledge s:rei'ing:

g. Ha:nt onizing narionf,l lecislit:ions.

h. Fasl Tracking tdentificcl c':ntcrs ofexcellencc in Polrcing'

.\Iil lc LIl 1

Exchangc of information and expericnce

l. The Paflner states, tlrrough the established relevanl organs' shall regularil' exchange

infomration, corducl and coordit:,alc oPerarions 'n lhe field of combalinq crinres

-.'i1<.l t
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l. Patlte; stal3s, th:(ruglt eshirlishcd releyiln! or-srrlrs uiril .sri-Ltcturds. sirall wo;il l.,[ether Lo

devclcp and s[hall:e tltei]. can:rciries in a clc.,sel c(ro]-r:rllton [(r l"acilitare the efiecdye

implemenurion of this pacl aud th: achieven:enr of iT ob-iecrjr,:. in order ro achieve the

objectives of the Pacr. the Parmer Sutes a_qree ro Lurilsrlolie concofl.ed measures to errhance

cooperarion in traio.rng and development mostly but nor limited to:

a. IT sliills,

b. , Criminal invesrigations techniques

c. Intellecrual Properil crimes

d. Financial crimes

e. Drug trafficking

f Smuggling of goods

g. Humaa trafficking

h. Counter terrorism

i. Forensic Skills

j. fuy other areas of shared prioriry and common interest as may be agreed to by

the Paroer Sates.

Frcc Movement of People

The free movemenr ofpeople using ID, voter's cards and student IDs poses security chalrenges
Each Partcer State shall:

a. Establish a mechanism for issuing student identification documents.

Haimonize visa regr.rlations to guide the issuance ofsingle tourist visa.

AR'f ICLE 6

Funding

Partner States shall adequately finance the activities of the relevant or.galls, stnlctures and

operations.

b
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2. The Partner'stares fu:rhsr unc:jrra]ir nol 10 tlse xn\ claj;sif.ied informatiou ohtalned dunnS

any multilarcral cooperatio; amon-l thelrr to :i1e derimell of ot' z'gai-nst tlre ::rerests of anl

Paftner Su1e.

3. \iisiriug persofllel, ir: the rmplcrnemation of this Pact' shail compl)' with the Securiry

RegulationsofthehostPannerStare.An,virrformationdrsclosedornredear.aila.bletosucb
visiting persorureJ shall be t eated in accor,Jance \^,ith tbe provisions crf this aticle.

-A.RTICLE 8

Accessio n

Thrs Pact shall remain open for aocession b1.' any State as shall be approved by the Partner Stares

through the policv organs from 1in:e to time'

-ARTICLE 9

Settlemcnt of DisPutes

.l.ny dispute among the par:Der Slates arisiag fiom the itrIerpretalion and,/or inrplemenlation of

riris paci shall be senied arnicabi),. tr\rher.e rhere is no resolu:ion, tbe marlel shall be reicrred to

the E.AC Coufi of -lustice o: an}' olher nlechanism ageed upron L'l Lhc Partner States'

,/e
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1l/ithdrarrul of a I\,Icmber

.q.n' Panner Snre ma,' rvirhdrau'from rhis pao upon th: e;:pirarion of lvelve t.ll t montirs from
the date of giving written notice to thar eflect l.cr the Surnmit and slrall cea-qe ro eniov all rjchts
and benefirs under Lhis PacL.

ARTICLE il

-4mendment

Ary Partrer Slale ma)'propose atr anendmeDl to this pacl

such proposais are to be made ro the rerel'an1 organs which shan dull'notifir the sumrn t

for consideration.

Ar amendment to &is Pact shai.l be adopted by consensus of all the pafiner States,

.A,RTICLE ] ]

lhs Pact slull be reviewed every three years

ARTICLE 13

Brcach of fhe Pnct

Aay Partner slate ma)' repon an afleged breach of the pact to the sumait, which shall instruct
the relevaat organs to carry out ir.r in,estigation, repofi thereon and make recommendations back
to the Surffnit.

I
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ARTICLI 15

-tntn inlo -[orce

Tiris Pacr shall enrer il)to fbrc3 unon rarifioaLion b-r ParLee: -Sl:r:-s Th: Pac: shau errrer iuo force
6 months afiel the clate of signarr:re hr Panner S:at:s.

DONE at l..arlr:ala. Liganclir this !4::!3.,ijfi.zot+. ... cir.r, i,I

IN \IIITI\ESS \\IFIIRDOT. \\'E. THE rIT-A.D.S OIi STATE OT PARTNER.STATDS HA\T
SIGNED'THIS PACT.

H.E. IIHTIRU I'EN}'A'I'I'.4

PRESIDENT OF TIIE REPUBLIC OF i(ENY.{

V ' '\\ >/
)-'

H.E. P.A.UL L4GATVII

PRESIDENT OT T[Itr RIPUBLIC OF R\^'.{A-D.A

H.D, YOWERI I(AGUT.A MLISE\,'IENI

PRNSIDENT OF TI{E I{EPTiBLIC OF L]G.AND.A.
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Preamble

WHEREAS the Republic of Kenya, the United Republic of Tanzania and the RepublicofUganda signed the Treary Esrabrishing ,r,. ru.t ini""i toi-orrity on tbe 30d dayofNovember 1999;

AND WH-EREAS the Republic of Burundi and the Republic of Rwanda acceded to theaccession Treary on the l', day ofJuly 2007;

:ID_YIEREA: rn order to_ promote the achievement of the objectives of the
L ommunrty ser out in the Treary the parmer States agreed under Arti c le 5Q)(flto promotepeace, security, and stability within, and good neighborliness among themselves;

AND WI{EREAS under Article t24 of Oe Treaty the partoer States agreed that

111.*i.11-t*riy are pre+equisites to social and economic developmenr wirhin theLommuntry and vital to the achievement of the objectives of the Community;

AND WHEREAS the partner States fifther agreed to foster and maintaE an aunosphere
that is conducive ro peace and security throrgi 

"oop".rtion 
_a.'o=*ILtlon, oo ir.u",

ff,11il"-]1" !:ace,and 
securiry of the pa-rtner States witt 

" 
ui"*io ti," pr.u"rtioo,

oener management and resolution ofdisputes and coniicts between them;

AND WHEREAS under Anicle 151 of the Treary the partner States undertook !oconclude such_ protocols as may be necessary in each area of cooperation which shallspell out the objectives, scope o[, and the insiitutional -."t"i,r.lfo. 
"ooperation 

andintegration;

NOW THERE FORE the partner States;

RE-AFFIRT\IL\G their faith in the purposes and principles ofthe Chaner ofthe UnitedNatioos, aDd the Constitutive Act oi th" afri"* i_f"i*'*a ,fr" 0..* to Iive in peacewith all peoples and govemments;

R.E^CO.GNIZI-\IG, the principles for the respect of sovereignty, equality, territorialrntegnry' polirical independence, good niighbourrin"ss, 
- 

ioierdJfeoaence, non_aggression and non-interference in the intemal #airs of 
"u.t 

purt r"rtut";
AWAR-E that peace, security and strong poritical rerations are critical factors in creatinga conducive environment for regional co_operation and iar"gr"ii'*; 

' --'

Veapons .

DS..
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CONSCIOUS ofthe factthatclose co-operation, mutual understanding and collaboration
in matters of peace and security will be to the mutual benelit of the Partner States;

DETERMINED to establish a regional mechanism for the effective implementation
of decisions made in areas of peace and security, and to consolidate further ties of
friendship and fratemity amongst the Partner States;

AGREE as follows:

ARTICLE I - Interpretation

In this Protocol, except where the context otherwise requires-

"combined operations" means any operation carried out by the forces ofthe Partner

States under one command;

"Community" means the East African Community established by Article 2 of the

Treaty;

"Council" means the Council of Ministers of the Communiry provided for underArticle
9 of the Treaty;

"counter-terrorism" means practices, tactics, techniques, and strategies that
Govemments, militaries, police depanments and corporations ofPartner States adopt in
response to terrorist threats or acts, both real and imputed;

"cross border crime" means a crime committed across Partner States which share a

common border;

"disaster management" means strategies for managing disasters which help to ensure

that loss of life, property and environmental degradation is at a minimum and includes
strategies for the prevention, preparedness, response and recovery, siruation and risk
analysis, and the planning and the implementation of plans or programs, and for
monitoring and evaluation;

6 Ervr Arn:c.ev CoMMUNITv I Proro.ol on Pcrcc rnd Sccuriry

"early warning" means the process of collecting, verifuing and analysing information
for the purpose of identifoing threats to peace and securiry and communicating the

information to the responsible authorities;



n "genocide" means any of the following acts committed with intent to destroy, in
whole or in part, a national ethnical, racial or religious group as such:

(a) killing members of the goup;
(b) causing serious bodily or mental harm to the members ofthe group;
(c) deliberately inflicling on the group conditions of life calculated to bring about its

physical destruction in whole or in part;
(d) imposing measures intended to prevent births within the group;
(e) forcibly transferring children ofthe group to another $oup;

"joint operations" means operations, which involve multi-Sectoral agencies of the
Partner States engaged in peace support operations, disaster management, search and
rescue, counter-terrorism, transnational and cross border crimes and any other operations
w'hich may be mutually determined by the panner States;

n

f

r

"terrorism " means

(a) any act which is a violation of the criminal laws of a partner State and which may
endanger the life, physical integrity or freedom of, or cause serious injury or death
to, any person, any member or group ofpersons or causes or may cause damage to
public or private property, natural iesourcds, environmental or culh:ral hentage and
is calculated or intended to:
(i) intimidate, put in fear, force, coerce or induce any govemment, body, institution,

the general public or any segment ofany ofthese, to do or abstarn from doing any
act, or to adopt or abandon a particular standpoint, or to act according to certain
principles; or

(ii) disrupt any public service, the delivery of any essential service to the public or
to create a public emergency or create general insurrection in a partner State;

(b) any promotion, sponsoring, contribution to, command, aid, incitement,
encouragement, attempt, th-reat, conspiracy, organising, or procurement of any
person, with rhe intent to commit any act referred to in paragraph (a)(i) and (ii);

"transnational crime" means a crime committed across the border of partner States
which do not share a common border.

t
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ARTICLE 2 - Scope of Cooperation

l. The Partner States shall cooperate in peace and security matters and collaborate with
intemational and regional organisations to promote peace and securiw in the region.

2. The Partner States shall where necessary develop common measures, strategies
and programmes and enter into agreements for the effective implementation of this
Protocol.

3. Without prejudice to lhe generality of this Article, the Partner States agree to, inrer
a/ia cooperate in the following areas:

(a) confict prevention, management and resolution;
(b) prevention of genocide;
(c) combating terrorism;
(d) combating and surpressing piracy;
(e) peace support operations;
(f) disaster risk reduction, management and crisis response;
(g) management of refugees;
(h) control ofproliferation of illicit small arns and light weapons;
(i) combating transnational and cross border crimes; including drug and human

trafficking, illegal migration, money laundering, cyber crime and motor vehicle
theft;

(j) addressing and combating cattle rustling; and
(k) Prisons and Correctional Services including exchange of prisoners, detention,

custody and rehabilitation of offenders.

4. For purposes of paragraph 3, the Partner States agree to establish an early warning
mechanism to facilitate the anticipation, preparedness and early responses to prevent,
contain and manage confict and crisis situations in the areas ofcooperation.

ARTICLE 3 - Objectitives

l. The objective of this Protocol is to promote peace, security, and stability within the
Community and good neighbourliness among the Parfner States.

2. Without prejudice to paragraph l, the Partner States undertake to:

(a) protect the people and safeguard the development of the Community against
instability arising from the breakdown of law and order, intra-and inter-state
conflicts and aggression;

(b) co-ordinate and co-operate in matters related to peace and security in the
Community;

)

)

)

)
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(c) prevent, contain and peacefully resolve conflicts and disputes among and within
the Partner States;

(d) observe and encourage the implementation of the United Nations, African Union
and other intemational conventions and treaties on arms control, disarmament and
peaceful relations between Partner States;

(e) develop peacekeeping capacity and co-ordinate the participation ofPartner States
in intemational and regional peace support operationsi

(f) enhance the capacity of the Community with respect to disaster management and
co-ordination of intemational humanitarian assistance;

(g) enhance the capacity of the Partner States in the management of refugees;
(h) enhance the capacity of the Partner States in combating terrorism and piracy;
(i) cooperate in exchange of pnsoners, detention, custody and rehabilitation of

otTenders; and
() implement the East African Communrty Strategy on Regional Peace and Security.

ARTICLE 4 - Conflict Prevention,
Management and Resolution

I . The Partner States undertake to develop an East African Community conflict
prevention, management and resolution mechanism.

2. For purposes of paragraph l, Partner States shall manage and seek to resolve any
dispute or conflict within and between trl'o or more Partner States or with lbreign
countries by peaceful means.

3. The Community may, in consultation with the United Nations Security Council and
the Peace and Security Council ofthe African Union, offer to mediate in disputes or
con-flicts within and between two or more Partner States or with foreisn countries.

ARTICLE 5 - Prevention of Genocide

I . The Partner States undertake to cooperate in the prevention of genocide within the
Community.

2. For the purposes of paragraph l, the Partner States undertake to:

(a) prevent any act intended to destroy, in whole or in part, a national, ethnic, racial
or religious group; and

(b) develop ajoint mechanism for the prevention ofgenocide and take appropriate
measures against the perpetrators.

)

)
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ARTICLE 6 - Combating Terrorism

l. The Partner States agree to cooperate in counter terrorism measues within the
Community.

2. For the purposes ofparagraph l, the Partner States undertake to:

(a) iointly formulate strategies and mechanisms for the operationalisation ofcounter-
terrorism measures;

(b) jointly formulate strategies and mechanisms to combat terrorism;
(c) jointly formulate strategies on how to conducrjoint operations; and
(d) conduct combined operations or joint operations within the context of the

Community, the African Union and the United Nations.

ARTICLE 7 - Combating and Suppressing piracy

l. The Partner States agree to cooperate in combating piracy in the Community.
2. For the purposes ofparagraph l, the Partner States undertake to:

(a) iointly formulate mechanisms for the operationalisation of anti piracy measures;
and

(b) jointly formulate mechanisms to fight piracy;
(c) jointly develop strategies on how to fight and suppress piracy; and
(d) conduct combined operations or joint operations within the context of the

Community, the African Union and the United Nations.

ARTICLE 8 - Peace Support Operations

l. The Partner states shall formulate a joint mechanism for the operationalisatiofr of
peace support operations within the context of the charter of the United Nations, the
Constirutive Act of the Afiican Union and the Treaty.

2. The Partner States shall conduct peace support operations within the Community
under a conflict prevention, management and resolution frr.mework.

10 Ersr Arnrcar Covuuvrv I Protocolon pczcc and Sccuriry
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ARTICLE 9 - Disaster Risk Reduction,
Management and Crisis Response

l. The Partner States shall develop mechanisms to provide mutual assistance in
disaster management and crisis response

2. For the purposes ofparagraph l, the Partner States shall:

(a) develop and early waming and response system for common disasters within the

Community;
(b) establish the database for disaster management, and
(c) develop capacity to manage disaster situations.

ARTICLE l0 - Management of Refugees

l. The Partner States undertake to establish common mechanisms for the management

ofrefugees.
2. For the purposes ofparagraph l, the Partner States shall:

(a) harmonize their policies, laws, strategies and programmes on the management of
refugeesi
(b) incorporate the provisions of the l95l tIN Convention on Refugees and 1969

OAU Convention Goveming Specific Aspects of Refugee Problems in Africa in their
national legislation;
(c) establish and harmonise asylum procedures,
(d) network and share information regarding asylum seekers and refugees;

(e) instinrte mechanisms to facilitate family re-union;
(fl establish systems for agencies involved with refugees within the Community to

share views and exchange experiences; and
(g) develop joint training modules for stakeholders in refugee managemenL

ARTICLE l1- Control of Proliferation
of Illicit Small Arms and Light Weapons

The Partner States undertake to jointly develop policies, measures, mechanisms,

strategies and programmes, to control the proliferation of illicit small arms and light
weapons.

II
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ARTICLE l2 - Combating Transnational
and Cross Border Crimes

L The Partner States shall undertake joint operations in controlling and preventing
transnational and cross-border crimes including:

(a) the theft of motor vehicles;
(b) the smuggling of goods;
(c) illicit drug trafficking;
(d) human trafficking;
(e) illegal migration;
(f) trade in counterfeit goods;
(g) intellectual property piracy; and
(h) any other transnational and cross - border crimes

2. For purposes ofparagraph l, the Partner States shall develop appropriate mechanisms,
policies, measures, skategies and programmes to combat cross-border crimes
including:

(a) the establishment of regional databases on cross-border crimes;
(b) the enhancement oftechnical capacity for criminal intelligence;
(c) the enhancement of the exchange of criminal intelligence and other security

information between the Partner States central criminal intelligence information
centres;

(d) the strengthening ofcross border security;
(e) the training of persomel and sharing information ot lhe modus operandi being

used by criminals;
(f) the enactment of laws on mutual legal assislance in criminal matters; and
(g) the establishment of cross border and inter state communication.

12 Ersr Arrucex CouuuNrry lPro(ocol on Pczcc aad Sccuriry

ARTICLE 13 - Preventing and Combating Cattle Rustling

l. The Partner States that do not have policies and laws to prevent and combat cattle
rustling agree to develop and adopt policies, law and strategies to achieve this.

2. The Partner States agree to harmonise their policies, Iaws and strategies to prevent
and combat cattle rustling.
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ARTICLE 14 - Cooperation in the Exchange, Detention,
Custody and Rehabilitation of Prisoners and Offenders

1. The Partner States agree to cooperation in the exchange, custody and rehabilitation
of prisoners and offenders.

2. For purposes of Paragraph l, the Partner States agree lo, inter alia cooperate in the

following areas:

(a) the govemance and management frameworks ofprisons and correctional services;
(b) penal reform agenda; and
(c) research, data collection, information exchange and the enhancement of regional

standards, policies and practices.

3. The Partner States agree to harmonise their training programmes and practices in
relation to the management ofpenal and rehabilitation institutions.

ARTICLE 15 - Institutional Arrangements

The Council shall determine the institutional arrangements for the implementation of
this Protocol.

ARTICLE l7 - Confidentiality of Information

l. The Partner States undertake not to disclose any classified infonnation, obtained
under this Protocol or as a result of their participation in the Community, other than

to their own officials to whom such disclosure is essential for purposes of giving
effect to this Protocol or any directive taken by the Summit.

2. Partner States shall ensure that the officials referred to in this Article shall at all times
maintain strict secrecy.

3. Partner States further undertake not to use any classified information obtained dunng
any multilateral co-operation between and or among them to the detriment of any
Partner State.

4. A Partner State shall remain bound by the requirement of confidentiality under this
Article even after withdrawal and expulsion fiom the Community.

MS,

Ies

utle

/ent

l3

ARTICLE 16 - Relationship with Regional
and International Organisations

The Partner States shall foster cooperation with regional and intemational organizations
rvhose activities have a bearing on the objectives of this Protoco[.
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ARTICLE l8 - Dispute Settlement

Any dispute between the Partner States arising from the interpretation or application of
this Protocol shall be settled in accordance with the provisions ofthe Treary.

ARTICLE 19 - Amendment of the protocol

This Protocol may be amended by the Partner States in accordance with the provisions
ofArticle I 50 of the Treaty.

ARTICLE 20 - Entry into Force

This Protocol shall come into force upon ratification and deposit ofthe instn:ments of
ratification with the Secretary General by all Partner States.

ARTICLE 21 - Depository and Registration

I. The original text of this protocol shall be deposited with the secretary ceneral who
shall transmit certified true copies thereof to all partner States.

2. The secretary General shall register this protocol with the Afiican Union, United
Nations and such other organisation as the Council may determine.

DONE at Dar es Salaam Tanzania tlis .....15ib........, day of .FfhfUefy,20I3.

IN WITNESS WTIERXOF the undersigned have appended their sigaatures hereto

For ud on b.h.lJ ol !h. For ed on t{hali of th. For ed d b.hr[ of th.
th. Unjt d Rtplblic oI
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PAPER ON RATIFTCATION OF BILATERAL AIR SERVICES
AGREEMEN'I BETWEEN KtrNYA/GHANA AND KE A/NIGI,IR

1.0 Backgroundlnlbrmation

The Ministry of Transport and Infi'astructure has been n ta iln
reviewing Bilateral Air Services Agreements between Kenya and variou
States to facilitate designated scheduled air operator
Airways to offer international air services and expand
network, in addition to allowing foreign carriers to
market. The Agreements are negotiated by a team comprising
representatives from the Ministry of Foreign Affairs and Intemational
Trade, Office of the Attorney General and Department of Justice, Kenya
Civil Aviation Authority (KCAA), Kenya Airports Authority (KAA),
Kenya Tourisrn Board (KTB) and Kenya Ailways (KQ).

The Agreements are negotiated in line with the Integrated National
Transport Policy which indicates that Kenya is keen to liberalize new and

existing Agreements on the basis of the Yamoussoukro Decision for
States within Africa and equal opporlunity and reciprocity for other
States.

The Agreements enable airlines to expand their existing route networks by
directly operating to other markets. In addition, where airlines are unable
to offer services the Agreements allow them to enter into Commercial
Arrangements especially code share agreements which allow airlines to
grow the dernand in other markets by putting their code on other camiers.

For example, Kenya Airways has a code share agreement with KLM
which allows it to put its code KQ on KLM operated flights into Europe
and other destinations by offering passengers seamless connectivity.

The Agreements are based on a standard template issued by the
International Civil Aviation Organization (ICAO) and contain standard
Articles on Grant of Rights; Designation; Authorization; Application of
National Laws; Recognition of Certificates and Licences; Aviation Safety
and Security; Customs Duties and other Charges; amongst others.

1



In order to operationalize the Agreements it is normal practise for the two
Parties to sign a Mernorandum of Understanding (MoU) that gives force
to the Agreements as it awaits the formal signing by the Cabinet
Secretaries or Ministers in charge of Civil Aviation.

2.0 Status of the Kenya/Ghana Bilateral Air Services Agreement

The Bilateral Air Services Agreement between Kenya and Ghana was
negotiated and initialled on 3l't May, 2006. In order to operationalize the
Agreement the delegations signed a Memorandum of Understanding
(MoU) that gave force to the Agreement while awaiting formal signing by
the Cabinet Secretaries or Ministers in charge of Civil Aviation.

2.1 The Kenya/Ghana Bilate ral Air Services Agreement

The Agreement is modelled on the ICAO template Agreement and is
based on the Yamoussoukro Decision. The Agreement is liberal and
enables airlines to operate between the two States without any restrictions.

Currently, Kenya Airways operates 7 Weekty frequencies to Accra,
Ghana and is keen on increasing to fourteen (14) frequencies. In order to
meet the increased demand for service the Airline is changing the
equipment used on the sector to a larger aircraft. There is no Ghanaian
airline operating on the route.

3.0 Status of the KenyaAlliger Bilateral Air Services Agreement

The Bilateral Air Services Agreement between Kenya and Niger was
negotiated and initialled on 9'n May, 2013. In order to operationalize the
Agreement the delegations signed a Memorandum of Under.standing
(MoU) that gave folce to the Agreement while awaiting formal signing by
the Cabinet Secretaries or Ministers in charge of Civil Aviation on the
same date.

3.1 The Kenya/Niger Bilateral Air Se rvices Agreement

The Agreement is modelled on the ICAO template Agreement and is
based on the Yamoussoukro Decision. The Agreement is liberal and
enables airlines to operate between the two States without any restr.ictions.

2



Curently, there are no airlines from either State operating scheduled air
services between the two countries.

Attached are matrices indicating the various Articles in the two
Agreements.

J



KENYA/GHANA BILATERAL ATR SERVICES AGREEMENT (BASA)

TitleArticle Comments
Definition The Arlicle defines the technical terminologies used in

the Bilateral Air Services A ement BASA text.

Article 2 Grant
Rights

o1' The Article grants on reciprocal basis the first, second,

third, fourth and fifth freedoms of the air to each of the

Contracting Parties. The Article is based on YD and is

liberal.
Article 3 Designation

and
Authorization

Provides for multiple designation of airlines including
multinational African Carriers. The Article is based on

YD and is liberal.
Article 4 Validity of

Certificates
The Arlicle reaffinns the Parties obligation to
recognize the validity of certificates of airworthiness,
competency and licenses issued by the other Party, so

lon as the rneet the minimum standards.

Article 5 Exemption
From Customs
Duty

The Article grants on reciprocity basis exemption from
paying customs duties to the other Party for regular
equipment, supplies of fuel and lubricants as well as

aircraft stores on board the aircraft and being used on

flight. Inspection fees and other similar charges are

also exempted for any aircraft operating international
services.

Alticle 6 Compliance
With Laws
and
Regulations

The Article reaffirms the applicability of the laws and

regulations governing entry into, remaining and

departure from the Parties' territory. The laws and

regulations apply to the designated airlines of the other
ASSEN ers, crew, mail and carP o

Article 7 Aviation
Safety

The Article provides for procedure to be followed
when safety standards being maintained by the other
Party relating to aeronautical facilities, aircrew,
aircraft and the operation aircraft are inadequate. The
Article is based ICAO Annex 19.

Article 8 Aviation
Security

The Article reaffirms the Parties obligation to each

other to protect the security of international civil
aviation against acts of unlawful interference. The
Article is based on ICAO Annex 17.

1

Article I



Represer-rtation The Article provides for designated carriers to
establish offices in the territory of the other Party for
promotion of air transportation and sale of air tickets
and other facilities necessary fol the provision of air
transportation. The Article is liberal in the Agreement.

Competition
Rules

Parties reaffirm to ensure fair opportunity on non-
discriminatory basis for the designated airlines to
effectively compete in providing air transport services
in their respective territories.

Article 11 Cooperative
arrangements

The Aticle provides for designated airlines to enter
into co-operative rnarketing arrangements such as

blocked space and code-share. The airlines may be

fi'om one Parly or the othel Party or third country
airlines.

Article 12 Tariffs The Article stipulates that taliffs applicable between
the two Parties shall be established at reasonable
levels. Regard shall be paid to the cost of operation,
interest of users, reasonable profit, class of service and

when deemed necessary the tariffs of other airlines
operating on the routes indicated in the Annex.

Article 13 User Charges The Articles Proyides for User charges imposed by the
competent charging authorities of each Parfy on

airlines of the other Pafty to be just, reasonable, non-
discrirninatory, equitably apportioned among
categories of users and based on sound economic
principles.

Article 14 ofTransfer
Earnings

The Article provides for transfer of airlines revenues

earned from the air transpodation services in
convertible cunency from the territory of the other
Party to their home country.

Article 15 Consultation

2

Article 9

Article 10

The Article reaffirms close co-operation between the
Parties to ensure effective implementation of the Air
Selvices Agreement. Consultation may be made

through discussions or conespondence. Amendments
to the Agreement may be made as and when necessary

by the two Parties.



Article l6 Settlement of
Disputes

The Article provides fol the procedure to be followed
in dispute resolution. The process includes negotiation

between the Parties, referring the issue to a person or

body and arbitral tribunal. Parties reaffirm to be

bound by any provisional measures indicated by such

a tribunal/person or bod pending its final decision

Alticle l7 Arbitration Article provides for process of arbitration and the

nature as well as the period within which specific

actions are to be taken. They reaffirm to comply with
the Award of the tribunal. Retaliatory measures shall

to be taken against airlines of a Party if it does not

co 111 with the Award.I

Article 18 Submission of
Statistics

The Parlies reaffirm to supply at the request to the

other Pafiy's aeronautical authorities, periodic or

statements of statistics for purpose of reviewing
o erations of desi ated airlines.

Article 19 Effects of
Multilateral
Air Transpott
Agreements

The Parties reaffim that the Agreement shall be

deerned to have been amended by Provisions of any

multilateral air transporl agreement, which may

become bindin on both Parties.

Article 20 The Aticle provides for registration of the Agreernent,

its amendments and any exchange of uotes relating to
the Agreement, with the International Civil Aviation
Or zatlon ICAO as the re osito

Article 21 Arnendment The Article provides for amendments to be made on

Provisions of the Agreement. It describes the

procedure of amendment and gives the aeronautical

authorities of the Parties the right to agree directly on

an amendment to the Annex of the A eement.

Article 22 Ratification The Article provides for ratification and deposition of
the Agreement and other instruments of ratification
with the Intemational Civil Aviation Organization
(rcAo).

Article 23 Telmination The Article provides for termination of the Agreement
either Part and ex lains the rocedure forb

3
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Agreements



termination and the od it takes to be effective.
Arlicle 24 Into e Article stipulates the process of implementation of

the Agreement upon signature by the Parties and its
en into force.

Th

4

Entry
Force



KENYAiNIGER BILATERAL AIR SERVICES AGREEMENT (BASA)

CommentsTitleArticle
The Article dehnes the technical terminologies use

the Bilateral Air Services A
din

text.reement ASA
DefrnitionArticle 1

The Article grants on reciprocal basis the first, second,

third, fourth and fifth freedoms of the air to each of the

Contracting Parlies. The Article is based on

Yamoussoukro Decision and is liberal.

Rights
Privileges
Designated
Airlines

and
of

Article 2

Provides for multiple designation of airlines. The

Article is based on YD and is liberal.
Designation
and
Authorization

Article 3

The Arlicle stipulates the circumstances under w

operating authorization may be revoked or suspended

by either of the Contracting Parties'

hichArticle 4

The Article reaffirms the applicability of the national

laws and regulations goveming entry into, remaining

and departure from the Parties' territory. The laws and

regulations apply to the designated airlines of the other

Party, concerning passengers, crew, mail and cargo'

Applicability
of National
Laws and
regulations

Article 5

The Article provides for procedure to be followed
when safety standards beirrg maintained by the other

Party relating to aeronautical facilities, aircrew,

aircraft and the operation aircraft are inadequate. The

Article is based ICAO Annex 19

SafetyArlicle 6

The Article reaffirms the Parties obligation to eac

other to protect the security of intemational civil
aviation against acts of unlawful interference. The

Article is based on ICAO Annex 17.

hAviation
Security

Article 7

Parlies reaffim to ensure fair and equal opportunity on

a non-discriminatory basis for the designated airlines

to effectively compete in providing air transport

services in their respective territories.

Fair
Competition

Article 8

1

Revocation
and
Suspension of
Operating
Authorization



Article 9 Pricing Article provides for prices for air transportation to be

set by designated airlines based on the market forces
of demand and supply. Parties shall protect consumers
from unreasonably high prices as well as airlines frorn
artificially low prices.

Article 10 Exemption
From Customs
Duties, Taxes,
Inspection
Fees, and
Other Similar
Charges

Article grants on reciprocal basis exemption frorn
paying customs duties to the other Party for regular'
equipment, supplies of fuel and lubricants as well as

aircraft stores on board the aircraft and being used on
flight. Inspection fees and other similar charges are

also exempted for any aircraft operating international
services.

Article 1 1 User Charges The Article provides for User charges imposed by the
competent charging authorities of each Party on
airlines of the other Parly to be just, reasonable, non-
discriminatory, equitably apportioned among
categories of users and based on sound economic
principles.

Afticle l2 Commercial
Opportunities

The Article provides for the right of designated
airlines to establish offices in the territory of the other
Party, transfers eamings, and entrance into cooperative
arrangernents such as code share and blocked space.

Article 13 Submission of
Time Table

The Article provides for the need for designated
airlines to submit flight schedules within stipulated
period to the aeronautical authorities of either pafiy for
approval prior to commencement of operations.

Afticle 14 Submission of
Statistics

The Parties reaffirm to supply at the request to the
other Party's aeronautical authorities, periodic or
statements of statistics for purpose of reviewing
operations of designated airlines.

Arlicle 15 Settlement of
Disputes

The Article provides for procedure for dispute
resolution. The process includes negotiation between
the Parties, referring the issue to a person or body and
arbitral tlibunal. Parlies reaffirm to be bound by any
provisional measures indicated by such a

tribunal/person or body pending its hnal decision.

)



Article 16 Consu ltations Article reaffirms close co-operation between the

Parties to ensure effective implementation of the Air
Services Agreement. Consultation may be made

through discussions or correspondence.

Article 17 The Article provides for registration of the Agreetnent,
its amendments and any exchange of notes relating to
the Agreement, with the International Civil Aviation

anization ICAO as the re osito

Article 18 Amendments The Article provides for amendments to be made on

Provisions of the Agreernent. It describes the

procedure of arnendment and gives the aeronautical

authorities of the Parties the right to agree directly on

amendment to the Annex of the A ent.

Article 19 Termination

I
The Article provides for termination of the Agreement
by either Party and explains the procedure for
termination and the od it takes to be effective.

Article 20 Power of
Supersession

The Article provides for supersession of the previous

Air Services Agreement

Article 21 Entry
Force

Into The Article stipulates the process of implementation of
the Agreement upon signature by the Parties and its
en into force

Registration of
Agreements





PAPER ON RATIFICATION OF BILATEITAL AIR SERVICES
AGREEM ENT BETWEEN KENYA/GHA NA AND KENYA/NIGER

1.0 Backgroundlnformation

The Ministry of Transport and Infrastructure has been negotiating and
reviewing Bilateral Air Services Agreements between Kenya and various
States to facilitate designated scheduled air operators especially Kenya
Airways to offer international air services and expand their existing route
network, in addition to allowing foreign caniers to access the Kenyan
market. The Agreements are negotiated by a team comprising
representatives from the Ministry of Foreign Affairs and Intemational
Trade, Office of the Attorney General and Department of Justice, Kenya
Civil Aviation Authority (KCAA), Kenya Airports Authority (KAA),
Kenya Tourisrn Board (KTB) and Kenya Airways (KQ).

The Agreements are negotiated in line with the Integrated National
Transport Policy which indicates that Kenya is keen to liberalize new and

existing Agreements on the basis of the Yamoussoukro Decision for
States within Africa and equal opportunity and reciprocity for other
States.

The Agreements enable airlines to expand their existing route networks by
directly operating to other markets. In addition, where airlines are unable
to offer services the Agreements allow them to enter into Commercial
Arrangements especially code share agreements which allow airlines to
grow the dernand in other markets by putting their code on other carriers.
For example, Kenya Airways has a code share agreement with KLM
which allows it to put its code KQ on KLM operated flights into Europe
and other destinations by offering passengers seamless connectivity.

The Agreements are based on a standard template issued by the
International Civil Aviation Organization (fCAO) and contain standard
Articles on Grant of Rights; Designation; Authorization; Application of
National Laws; Recognition of Certificates and Licences; Aviation Safety
and Security; Customs Duties and othel Charges; amongst others.

I



In order to operationalize the Agreements it is normal practise for the two
Parties to sign a Memorandum of Understanding (MoU) that gives force
to the Agreements as it awaits the formal signing by the Cabinet
Secretaries or Ministers in charge of Civil Aviation.

2.0 Status of the Kenya/Ghana Bilateral Air Services Agreement

The Bilateral Air Services Agreement between Kenya and Ghana was
negotiated and initialled on 31't May, 2006. In order to operationalize the
Agreement the delegations signed a Memorandum of Understanding
(MoU) that gave force to the Agreement while awaiting formal signing by
the Cabinet Secretaries or Ministers in char.ge of Civil Aviation.

3.0 Status of the Kenya/l.,liger Bilateral Air Services Agreement

The Bilateral Air Services Agreement between Kenya and Niger was
negotiated and initialled on 9'l'May, 2013.In order to operationalize the
Agreement the delegations signed a Memorandum of Understanding
(MoU) that gave force to the Agreement while awaiting formal signing by
the Cabinet Secretaries or Ministers in charge of Civil Aviation on the
same date.

3.1 The Kenya/Illiger Bilateral Air Services Agreement

The Agreement is modelled on the ICAO template Agreement and is
based on the Yamoussoukro Decision. The Agreement is liberal and
enables airlines to operate between the two States without any restrictions.

2

2.1 The Kenya/Ghana Bilateral Air Services Agreement

The Agreement is rnodelled on the ICAO template Agreement and is
based on the Yamoussoukro Decision. The Agreement is liberal and
enables airlines to operate between the two States without any restrictions.

Currently, Kenya Airways operates 7 Weekly frequencies to Accra,
Ghana and is keen on increasing to fourteen (14) frequencies. In order to
meet the increased demand for service the Airline is changing the
equipment used on the sector to a larger aircraft. There is no Ghanaian
airline operating on the route.



Cun'ently, there are no airlines from either State operating scheduled air

services between the two countries.

Attached are matrices indicating the various Articles in the two

Agreements.



KENYA/GHANA BILATERAL AIR SERVICES AGREEMENI' (BASA)

Articlc Title Comments
Article I Definition The Article defines the technical terminologies used in

the Bilateral Air Services A eement ASA text.

Article 2 Grant
Rights

o1' The Article grants on reciprocal basis the first, second,

third, fourth and fifth freedoms of the air to each of the

Contracting Parties. The Afticle is based on YD and is

liberal.
Article 3 Designation

and
Authorization

Provides for multiple designation of airlines including
multinational African Caniers. The Article is based on

YD and is liberal.
The Article reaffinns the Parties obligation to
recognize the validity of cerlificates of airworthiness,
competency and licenses issued by the other Party, so

lon as the rneet the minimum standards.

Article 5 Exemption
From Customs
Duty

Compliance
With Laws
and
Regulations

P ASSC ers crew, mail and c o

Article 7 Aviation
Safety

The Article provides for procedure to be followed
when safety standards being maintained by the other
Party relating to aeronautical facilities, aircrew,
aircraft and the operation aircraft are inadequate. The
Article is based ICAO Annex 19.

Article 8 Aviation
Security

The Article reaffirms the Parties obligation to each

other to protect the security of intemational civil
aviation against acts of unlawful interference. The
Article is based on ICAO Arnex 17.

Article 4 Validity of
Certificates

The Article grants on reciprocity basis exemption from
paying customs duties to the other Party for regular
equipment, supplies of fuel and lubricants as well as

aircraft stores on board the aircraft and being used on

flight. Inspection fees and other similar charges are

also exempted for any aircraft operating international
services.

Article 6 The Article reaffirms the applicability of the laws and

regulations goveming entry into, remaining and
departure from the Parties' territory. The laws and

regulations apply to the designated airlines of the other

1,



Article 9 Representation The Article provides for designated cariers to
establish offices in the territory of the other Party for
promotion of air transportation and sale of air tickets
and other facilities necessary for the provision of air
transportation. The A-tticle is liberal in the Agreement.

Article 10 Competition
Rules

Parties reaffirm to ensure fair opporlunity on non-
discriminatory basis for the designated airlines to
effectively compete in providing air transport services
in their respective territories.

Article 1l Cooperative
an angements

The Article provides for designated airlines to enter
into co-operative marketing arangements such as

blocked space and code-share. The airlines rnay be
from one Party or the other Party or third country
airlines.

Tariffs The Article stipulates that tariffs applicable between
the two Parties shall be established at reasonable
levels. Regard shall be paid to the cost of operation,
interest of users, reasonable profit, class of service and

when deemed necessary the tariffs of other airlines
operating on the routes indicated in the Annex.

Article l3 User Charges The Articles Provides for User charges imposed by the
competent charging authorities of each Party on
airlines of the other Party to be just, reasonable, non-
discriminatory, equitably apporlioned among
categories of users and based on sound economic
principles.

Article 14 olTransfer
Earnings

The Article provides for transfer of airlines revenues
earned from the air transpodation services in
convertible currency from the territory of the other
Party to their home country.

Article 15 Consultation

2

Article l2

The Articie reaffirms close co-operation between the
Parties to ensure effective implernentation of the Air
Services Agreement. Consultation may be made
through discussions or correspondence. Amendments
to the Agreement may be made as and when necessary
by the two Parties.



Article 16 Settlement of
Disputes

The Article provides fol the procedure to be followed
in dispute resolution. The process includes negotiation
between the Parties, referring the issue to a person 01'

body and arbitral tribunal. Parties reaffirm to be

bound by any provisior.ral measures indicated by such

a tribunal/person or body pendi its final decision.

Arbitration Article provides for process of arbitration and the

nature as well as the period within which specific
actions are to be taken. They reaffirm to comply with
the Award of the tribunal. Retaliatory measures shall

to be taken against airlines of a Party if it does not

Article 18 Submission of
Statistics

The Parties reaffirm to supply at the request to the

other Parly's aeronautical authorities, periodic or'

statements of statistics for purpose of reviewing
o erations of desi ated air'lines

Aticle 19 Effects of
Multilateral
Air Transporl
Agreements

The Parties reaffitrr that the Agreement shall be

deemed to have been amended by Provisions of any
multilateral air transpotl agreement, which may

on botl.r Parties.

Article 20 Registration of
Agreements

The Article provides for registration of the Agleement,
its amendments and any exchange of notes relating to
the Agreement, with the International Civil Aviation

anizalion ICAO as the

Article 21 Amendment The Article provides for amendments to be made on

Provisions of the Agreement. It describes the

procedure of amendment ar-rd gives the aeronautical
authorities of the Parties the right to agree directly on

an amendment to the Annex of the A er-nent

Article 22 Ratification The Arlicle provides for ratification and deposition of
the Agreement and other instruments of ratification
with the Intemational Civil Aviation Organization
(rcAo).

Article 23 Term inatior-r The Articie provides for termination of the Agreement
by either Party and explains the procedure for

3

Article 17

comply with the Award.

become bindine

repository.



termination and the eriod it takes to be effective.
Article 24 Entry

Force
Into The Article stipulates the process of implementation of

the Agreement upon signature by the Parties and its
entry into force.
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CommentsTitleArticle
The Article defines the technical terrninologies used

the Bilateral Air Services

In

eement ASA text
DefinitionArticle I

The Article grants on reciprocal basis the first, secon

third, fourth and fifth freedoms of the air to each of the
d,

Yamoussoukro Decision YD and is liberal.
ollThe Article is basedContracting Parties.

Provides for multiple designation of airlines.

Article is based on YD and is liberal.
TheDesignation

and
Authorization

Arlicle 3

The Article stipulates the circumstances under w

operating authorization may be revoked or suspended

by either ofthe Contracting Parties.

hichRevocation
and
Suspension of
Operating
Authorization

Article 4

The Article reaffirms the applicability of the nationa

laws and regulations goveming entry into, remaining

and deparlure from the Parties' territory. The laws and

regulations apply to the designated airlines of the other

Party, concerning passengers, crew, mail and cargo.

Applicability
of National
Laws and
regulations

Article 5

The Article provides for procedure to be foliowe
when safety standards being maintained by the other

Party relating to aeronautical facilities, aircrew,

aircraft and the operation aircraft are inadequate. The

Article is based ICAO Annex 19

dSafetyArticle 6

The Article reafftrms the Parties obligation to each

other to protect the security of intemational civil
aviation against acts of unlawful interference. The

Article is based on ICAO Annex 17.

Aviation
Security

Parties reaffirm to ensure fair and equal opportunity on

a non-discriminatory basis for the designated airlines

to effectively compete in providing air transport

services in their respective territories'

Fair
Cornpetition

Article 8

1,

KENYA/NIGER BTLATERAL AIR SERVICES AGREEMENT (BASA)

Article 2 Rights and
Privileges of
Designated
Airlines

Article 7



Arlicte 9 Pricing Article provides for prices fol air transporlation to be
set by designated airlines based on the market forces
of demand and supply. Parties shall protect consumers
from unreasonably high prices as well as airlines from
artifi cially low prices.

Article 10 Exemption
From Customs
Duties, Taxes,
Inspection
Fees, and
Other Similar
Charges

Arlicle grants on reciprocal basis exemption from
paying customs duties to the other Party for regular
equipment, supplies of fuel and lubricants as well as

aircraft stores on board the aircraft and being used on
flight. Inspection fees and other similar charges are
also exempted for any aircraft operating international
seruices.

Article 1 I The Article plovides for User charges imposed by the
competent charging authorities of each Party on
airlines of the other Party to be just, reasonable, non-
discriminatory, equitably apportioned among
categories of users and based on sound economic
principles.

Article 1 2 Courmercial
Opportunities

The Article provides for the right of designated
airlines to establish offices in the territory of the other
Party, transfers earnings, and entrance into cooperative
arrangements such as code share and blocked space.

Article 13 Submission of
Time Table

The Alticle provides for the need for designated
airlines to submit flight schedules within stipulated
period to the aeronautical authorities of either parly for
approval prior to commencement of operations.

Submission of
Statistics

The Pafiies reaffirm to supply at the request to the
other Pafty's aeronautical authorities, periodic or
statements of statistics for purpose of reviewing
operations of designated airlines.

Afiicle 15 Settiement of
Disputes

The Article provides for procedure for dispute
lesolution. The process includes negotiation between
the Parties, referring the issue to a person or body and
arbitral tribunal. Parties reaffirm to be bound by any
plovisional measures indicated by such a

tribunal/person or body pending its final decision.

2

User Charges

Article 14



Article 16 Consultatior.rs Article reaffirms close co-operation between the

Parties to ensure effective implementation of the Air
Services Agreement. Consultation may be rnade

through discussions or correspondence.

Article 17 Registration of
Agreements

The Arlicle provides for registration of the Agreernent,
its amendments and any exchange of notes relating to
the Agreement, with the International Civil Aviation
Or tion ICAO as the re osito

Arlicle 18 Amendments The Article provides for amendments to be made on

Provisions of the Agreement. It describes the

procedure of amendment and gives the aeronautical

authorities of the Parties the right to agree directly on

2u1 amendment to the Annex of the A ement.

Article l9 Termination

I
The Article provides for termination of the Agreement
by either Party and explains the procedure for
termination and the eriod it takes to be effective.

Article 20 Power of
Supersession

The Article provides for supersession of the previous
Air Services Agreement

Article 21 Entry
Force

Into The Article stipulates the process of implementation of
the Agreement upon signature by the Parties and its

into force.

3
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, , illFA,/ADM/1/9A VOL.XXXil (75) November 18,2015

The Clerk
The National Assembly
NAIROBI.

RATIFICATION OF THE WORLD TRADE
AGREEMENT ON TRADE FACILITATION

oRGANTZAT|ON (WTO)

We write further to our letter Ref. No. MFA.ADM.1/9A VOL. XXXII (69) dated 13th

November, 2015 on the above subject matter (copy attached).

ith K. Ngungu
FOR: PRINCIPAL SECRETARY

VERY
URGENT

T.l.phorr +25a-2G31 ltttt
Flr: +254-2G22{OO66,/3 34 l9l5
E.m!il: commrnrcllior@mfr.8olc
Wcbsik: *w*.mfe.to.tc
Wh.n EplyrrS plc!!. quolc Rcf No lnd drlc

Enclosed herein please find thirty (30) copies of the Agreement on Trade
Facilitation adopted at the 9rh WTO Ministerial Conference held in Bali, lndonesia
in December, 2013.
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MFA.ADM. 1/9A VOL. nO(II (69) 13th Novenrber,2OL5

The Clerk
The National Assembly
NAIROBI

CABINET MEMORANDUM ON RATIFICATION OF THE WORLD TRADE
ORGANIZATION (WTO) AGREEMENT ON TRADE FACILITATION

The above subject matter refers.

The WTO Trade facilitation Agreement was adopted by the WTO lvlembers at the 9th WTO
Ministeriai Conference, which was held in Bali, Indonesia in December 2013. The
Agreement will come into effect upon its ratiflcation bV 213 ot the WTO members.

Kenya will be hosting the 10h Ministerial Conference of the WTO (MC10) in December
2Ci5. As the Chair of MC10, the Cabinet Secretary for Foreign Affairs and International
Trade is mandated to encourage other WTO members to ratify the Agreement for it to
come into force by the time the Conference takes place.

Due to the strategic importance of the ratification of the WTO Agreement by Kenya, the
Ministry kindly requests for parliamentary approval to enable Kenya ratify the
Agreement.

Dan Ochien'g
FOR: PRINCIPAL SECR.ETARY
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Eng, (Dr.) Karanja Kibicho, CBS V
Principal Secretary'
Ministr-r'of Foreign Affairs and Internationa-l Trade

6th

E^s f(.,L;,k,
RE: CABINET MEMORANDUM ON RATIFICATION OF THE WORLD

TRADE ORGANIZATION (WTO) AGREEMENT ON TRADT
FACILITATION

I refer to the Seventh Cabinet Meeting 2O 15, held on 6tb November,
2O15, during ivhich Cabinet lvlemorandum CAB(15)89, jointil- submitted
by the Cabinet Secretary for Foreign Aflairs & International Trade'
Cabinet Secretary for the National Treasury, and the Attornel''-General
was presented and discussed.

I rvish to inform you lhat Cabinet noted the contcnts of the

Memorandum and:

(i) Approved the
World Trade Organization
Facilitation Agreement.

ratification of the
(WTO) Agreement on Trade

(ii) Directed the Cabinet Secreta{v for Foreign Affairs &
lnternational Trade to submit the Cabinet Memoraldum to
the National Assembly for consideration and approval of
ratification of the Trade Facilitation Agreement.

(iii) Directed the Cabinet Secretaly for the National Treasury
ervail finances for Ratification of the Trade Facilitation
Agreement.
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(iv) Directed the Cabinet Secretary for the National Treasury,

Cabinet Secretar,' for Foreign Affairs & Internationa-l Trade
and the Attorney-General to take appropriate action.

Please proceed and initiate action as directed by the Cabinet

Yours Sti<9- Q.

JOSEPH K. KINYUA, CBS
CHIEF OF STAFF AND HEAD OF THE PUBLIC SERVICE

Copy to:

Amb, Amina C. Mohamed, CBS, CAV
Cabine t Secretar]'
Ivlinistry of Foreign Affairs and International Trade
NAIROBI.

Mr. Henry K. Rotich
Cabinet Secretarr'
The Natronal Treasury'
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The Clerk
The National Assembly
NAIROBI

CABINET MEMORANDUM ON RATIFICATION OF THE WORLD TRA
ORGANIZATION (WTO) AGREEMENT ON TRADE FACILITATION

The above subject matter refers.

The WTO Trade facilitation A.greement was adopted by the WTO Members at the gth WTO
Ministeriai Conference, which was held in Bali, Indonesia in December 2013. The
Agreement will corne into effect upon its ratification by 213 ot the WTO members.

Kenya will be hostinq the l.Oth Ministeriai Conference cf the IJ/TC (MC10 )i D ber
2015. ihe Chair of MC10, the Cabinet Secretary for Foreign Affairs and International

rade is mandated to encourage other WTO members to ratify the Agreement for it to
come into force by the time the Conference takes place.

Due to the strategic impoftance of the ratificatron of the WTO Agreement bv Kenya. the
Ministry kindly requests for parliamentary approval to enable Kenya ratify the
Agreement.
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THE PRESIDENCY

EXECUTIVE OFFICE OF THE PRESTDENT

CHIEF OF STAFF AND HEAD OF THE PUBLIC SERVICE

S'TATF: HOIISL

SStI AET 6th

,/
Eng. (Dr.) Karanja Kibicho, CBS V

E19 KL,o^e

Principal Secretary
Ministry of Foreign Affairs and International Trade

Dr, Kama u88e' EBS
Princi ecretan'
N al Treasury

AIROBI

Dear

RE CABINET MEMORANDUM ON RATIFICATION OF THE WORLD
TRADE ORGANIZATION (WTO) AGREEMENT ON TRADr
FACILITATION

(i)

(i i)

Approved the
World Trade Organization
Facilitation Agreement.

ratification of the
(WTO) Agreement on Trade

Directed the Cabinet Secretary for Foreign Affairs &
International Trade to submit the Cabinet Memorandum r-o

the National Assembly for consideration and approval of
ratification of the Trade Facilitation Agreement.

Directed the Cabinet Secretary for the National Treasury
avail finances for Ratification of the Trade Facilitation
Agreement.

SEC RE T

(iii )

URGENI

NAIROBI

I refer to the Seventh Cabinet Meeting 2O15, held on 6th November,
2015, during which Cabinet Memorandum CAB(15)89, jointly' submitted
by the Cabinet Secretary for Foreign Affairs & International Trade,

Cabinet Sccretary for the National Treasury, and the Attorney-General
was presented and discussed.

I rvish to inform you [hat Cabinet noted the contents of the

Memorandum and:
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(iv) Dlrected the Cabinet Secretary for the Nationai Treasury,
Cabinet Secretary for Foreign Affairs & Internationa.l Trade
and the Attorney-General to take appropriate action.

Please proceed and initiate action as directed by the Cabinet.

Yours SvicQ

JOSEPH K. KINYUA, CBS
CHIEF OF STAFF AND HEAD OF'THE PUBLIC SERVICE

Copy to:

Mr. Henry K. Rotich
Cabinet Secreta:1'
The National Treasury

SEC RE I

l

Amb. Amina C. Mohamed, CBS, CAV
Cabinet Secretary
Ministry of Foreign Affairs and International Trade
NNROBI.
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M in isterial Conference
Ninth Session
Bali,3-6 December 2013

AGREEMENT ON TRADE FACILITATION

!IIIIISTERIAL DECISION OF 7 OECEI4BER 2013

The Ministerial Conference,

Having regard fo paragraph 1 of Articte tX of the t4arrakesh Agreement Establishing the
U/orld Trade Organization (the "WTO Agreement,');

Decldes as follows:

l. We hereby conclude the negotiation of an Agreement on Trade Fac litation (the
"Agreement"), which is annexed hereto, subject to legal review for rectifications of a purely format
character that do not affect the substance of the Agreement.

2, We hereby establish a preparatory Committee on Trade Facilitation (the ,,preparatory
committee') under the Generar council, open to aI Members, to perform such functions as may oi
necessary to ensure the expeditious entry into force oF the Agreement and to prepare for the
efficient operation of the Agreement upon its entry into forcl. In particular, ihe preparatory
commrttee shall conduct the legar review of the Agreement referred to rn paragraph i above,
receive notiflcations of category A commitmenG, and draw up a protocol of lmendment
(the 'Protocol") to insert the Agreem€nt into Annex 1A of the WTO Agreement.

3. The General councir shal meet no rater than 31Jury 2014 to annex to the Agreement
notifications of Category A commitments, to adopt the protocol drawn up by the
Preparatory committee, and to open lhe protocor for acceptance untir 31 .rury 2015. The p;otocor
shall enter into force in accordance $rith Article X:3 of the WTO Aoreemenr.
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ANNEX

AGREEM ENT ON TRADE FACILITATION

Preamble

Members,

Having regard to the Doha Round of Multilateral Trade Negotiations;

Recalling and realfirming the mandate and principles contained in paraqraph 27 of the ooha

Ministerial De;laration and Annex D of the Decision of the Doha Work Programme adopted by the

Cen"i"f Councif on 1 August 2004, as well as paragraph 33 and Annex E of the Hong Kong

Ministenal Declaration;

Desiring to c,arify and improve relevant aspects of Articles V, VIII and X of the GATT 1994

with a view t-o further expediting the movement, release and clearance Of goods, including goods

in transit;

Recognizing the particular needs of developing and especially Ieast-developed country

ttembers aid deiiring to enhance assistance and support for capacity building in this areai

Recognizing the need for effective cooperation among llembers on trade facilitation and

customs comPliance issues:

Hereby agree as follows:

SECTION I

ARTICLE 1: PUBLICATION AND AVAILABILITY OF INFORMATION

L Publication

1.1, Each Member shall promptly publish the following information in a non-discriminatory and

""rirv 
ai..rsiUf" manner in order to enable governments, traders and other interested parties to

become acquainted with them:

a. Importation, exportation and transit procedures (including port, airport' and other

entry-point procedures) and required forms and documentsi

b. Applied rates of duties and taxes of any kind imposed on or in connection with

imPortation or exPortation;

c. Fees and charges imposed by or For governrnental agencies on or in connection with

importation, exportation or transit;

d. Rules for the classificauon or valuation of products for customs purposes;

e. Laws, regulations and administrative rulings of general application relating to rules of

origin;

f. Import, export or transit restrictions or prohibitlons;

q. Penalty provlsions against breaches of import, export or transit formalities;

h. Appeal Procedures;

i. Aqreements or parts thereof with any country or count'ies relating to importation'

exportation or transit;

j. Procedures relating to the adminlst.ation of tariff quotas'

1.2, Nothing in these provisions shall be construed as requiring the publication or provision oF

info,mation 
-otnul. 

than in the Ianguage of the l'lember except as stated ln parcgra1h 2'2
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2 Information Available Through Internet

2.1. Each Member shall make available, and update to the extent possible and as appropriate' the

tollowinq through the internet:

a. A descriptionl of its importation, exportation and transit procedures, including appeal- 
p.oa"arr"t, that anfor;s governments, trade6- and other interested parties of the

practical steps needed to import and export, and for transiU

b. The forms and documents required for importation into' exportation from' or transit

through the territory of that 14ember;

c. contact information on enquiry points'

2.2. Whenever practicable, the description referred to in subparaqraph 2 1 a' shall also be made

available in one of the official languages of the wTo '

2.3. I{embers are encouraged to make available Further trade related information through the

.tu.n"i, in.fuaing relevant tiade-related legislat'on and other items referred to in paragraph 1 1

3 EnquirY Points

3.1, Each Member shall, within its available resources, establish or maLntain one or more enquiry

;ornts to answer reasonable enquines of governments, traders and Other interested partles on

ililr;-.;;;;"; uv- pa.aqrapn t r as we-tt as to provide the required forms and documents

referred to in subparagraph 1.1a.

regional integration may establish or mainlain
sallsfy tne requirement of paragraph 3.1 for

3.3. Members are encouraged not to require the paYment of a fee For answering enquiries and

iiouialnq iequi.ed forms arid documents. If any, Mernbers shall limit the amount of its fees and

charges io the approximate cost oF services rendered'

3.4. The enquiry points shall answer enquines and provide the forms and documents within a

ieasonable time jeriod set by each Member, which may vary depending on the nature or

complexity of the request.

3.2, Members of a customs union or involved in

common enquiry points at the regional level to
common procedures.

4.1. Each Nlember shall notifY the Committee of:

a. The official place(s) where the items in subparagraphs 1 1 a to I have been published;

and

b. The URLS of website(s) referred to in paragraph 2 1, as well as the contact inFormation

of the enquiry points referred to in paragraph 3 1'

ARTICLE 2: OPPORTUNITY TO COMMENT, INFORMATION BEFoRE ENTRY INTO FORCE

ANO CONSULTATION

1 Opportunity to Comment and Information before Entry into Force

1.1. Each Member shall, to the extent practicable and in a manner consistent with its domestic

ru* unO-r.qui system, piovide oppo.tunitl.t and an appropriate time period-to traders and other

interested parties to comment on lne proposed introduction. or amendment of laws and regulatjons

;i;;; lppriiutio" iur"t.a to the movement, release and clearance of goods' including goods in

transit.

4 Notification

L Each Member has the discretion to State on its website the legal limitations or this descrlptlon
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1.2. Each Member shall, to the extent practicable, and in a manner consistent with ils domestic
la!r/ and legal system, ensure that new or amend€d laws and regulations of general application
related to the movement, release and clearance of goods, includinq goods in transit are published,
or information on them made otherwise publicly available, as early as possible before their entry
into fo.ce, in order to enable traders and other interested parties to become acquainted with them.

1.3. Changes to duty rates or tariff rates, as well as rneasures that have a relievinq effect or
whose effectiveness would be undermined by prior publication, measures applied in urgent
circumstances, or minor changes to domestic law and legal system are excluded from paragraphs
1.1and 1.2 above.

2 Consu ltatio ns

Each l"!ember shall, as appropriate, provide for regular consultations between border agencies and
traders or other stakeholders within its territory.

ARTICLE 3: ADVANCE RULINGS

1. Each I',lember shall issue an advance ruling in a reasonable, time bound manner to an applica.t
that has submitted a written request containing all necessary informalion. If a Member declines to
issue an advance ruling it shall prornptly notify the applicant in wnting, settjng out the relevant
Facts and the basis for its decisron.

2. A Member may decline to issue an advance ruling to an applicant where the question raised in
the application:

a. is already pending in the applicant's case before any governmental agency, appellate
tribunal or court; or

b. has already been decided by any appellate tribunal or court.

3. The advance ruling shall be valid for a reasonable period of time after its issuance unless the
law, facts or circumstances supporting the original advance ruling have changed.

4. where the Member revokes, modifies or invalrdates the advance ruling, it shall provide written
notice to the applicant setting out the relevant facts and the basis for its decision. Where a

Member revokes, modifies or invalidates advance rulings with retroactive effect, it may only do so
where the ruling was based on incomplete, incorrect, false or misleading information,

5. An advance ruling issued by a Flember shall be binding on that Member in resped of the
applicant that sought it. The Member may provide that the advance ruling be binding on the
applicant.

6. Each Membe. shall publish, at a minimum:

a. the requirements for the application for an advance ruling, including the information tc
be provided and the format;

b, the time period by which it will issue an advance ruling; and

c. the length of tlme for which the advance ruling is valjd

7. Each Member shall provide, upon written request of an applicant, a review of the advance
ruling or the decision to revoke, modify or invalidate the advance ruling.2

8. Each Member shall endeavour to make publicly available any information on advance .ulinqs
which it considers to be of significant interest to other lnterested parties, taking into account the
need to protect commercially confldential information,

I Ljnder this paraqraph: a) a revlew may, before or after the rulinq has been aded upon, be provlded by
the official, offjce or authority that lssued the ruling, a higher or independent administralive authorlty, or a
judiclal authority; and b) a Member is not r€quired to provide the applicant with recourse to Article 4.1.1 of this
Agreement.
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9. Oefinitions and scope:

a. An advance ruling is a written decision provided by a Member to an applicant prior to the
importatioo oF a good covered by the application that sets forth the treatment that the
t(ember shall provide to the good at the time of importation with regard to:

i. the good's tariff classiFication, and

ii. the origin of the good;3

b. In addition to the advance rulings defined in subparagraph 3.9 a., !lembers are

encouraged to provide advance rulings on:

i. the appropriate method or criteria, and the application thereof, to be used for
determining the customs value under a particular set of facts;

ii. the aoplicability of the Member's requi.ements for relief or exemption from customs
duties;

iii. the application ofthe l{ember's requirements for quotas, including tariff quotas; and

iv. any addltional matters for whrch a Mernber conslders it appropriate to issue an
advance ruling.

c. An applicant is an exporter, irr]porter or any person with a JUstifiable cause oT a

representative thereof .

d. A Member may require that an applicant have legal representation or registration in its
territory. To the extent possible, such requirements shall not restrict the categories of
persons eligible to apply for advance rulings, with particular consideration For the specific
needs of small and medium sized enterprises. These requirements shall be clear and
transparent and not constitute a means of arbitrary or uniustiFiable discrimination.

ARTICLE 4: APPEAL OR REVIEW PROCEDURES

1 Right to Appeal or Review

1.1. Each Member shall provide that any person to whom custorns issues an administrative
decision'has the right, $/ithin its territory to:

a. administrative appeal to or review by an administrative authority higher than or
Independent of the official or office that issued the decision;

andl or

1.2. The legislation of each lvlember may require administrative appeal or review to be initiated
prior to judicial appeal or revie\/.

1.3. Members shall ensure that their appeal or review procedures are carrjed out in a non-
discriminatory manner.

I tt is understood that an advance rullng on the origin of a good may be an assessment of orlgin for the
purposes of the Agreement on Rules of origln where the ruling meets the requlrements of this Agreement and
the Agreement on the Rules of Origln- Likewise, ao assessment of oalgin under the Agreement on Rules of
Origin may be an advance ruling on the origln of a good for the purposes of this Agreement where the ruling
meets ule requirements of both agreements. Members are not required to establish separate alran9ements
under this provision in addltion to those established pursuant to the Rules of Orlgln Agreement ln relatlon to
the assessment of origio provided that the requirements of this Article are fulfilled.

' An administratjve decislon In this A.ticle means a declsion with a legal effect that affects riqhts and

obliga6ons of a specific person In an individual case. ft shall be understood that an administrative decislon In

this Article cove6 an administrative action within the meaning of Artlcle X of the GATT 1994 or failure to take

an administrative action or decision as provided for in a Member's domestic law and legal system. For

addresslng such failure, l'lembers may maintain an alternative administrative mechanism or judlcial recourse to
dlrect the customs authority to promptly Issue an administrauve decision in place of the right to appeal or
review under subparagraph 1.1 a.

b. judrcial appeal or review of the decision.
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1,4. Each l4ember shall ensure that, in a case where the decision on appeal or review under
subparagraph 1.1 a. is not given either i. withrn set periods as specified in its laws or regulations
or ii. without undue delay, the petitioner has the right to either further appeal to or further review
by the a ministrative authority or the judicial authority or any other recourse to the judicial
a uth o rify. s

1.5. Each Member shall ensure that the person reFerred to in paragraph 1.1 is provided wrth the
reasons for the administrative decision so as to enable such a person to have recourse to appeal or
review procedures where necessary.

1.6. Each 14ember is encouraged to make the provisions of this Article applicable to an
administrative decision issued by a relevant border agency other than customs.

ARTICLE 5: OTHER MEASURES TO ENHANCE IMPARTIALITY, N ON -DISCRIMINATION AND
TRANSPARENCY

I Notifications for enhanced cont.ols or inspeqtions

Where a I'lember adopts or maintains a system of issuing notifications or guidance to its concemed
authorities for enhancing the level oF controls or inspections at the border in respect of foods,
beverages or feedstuffs covered under the notification or guidance for protecting human, animal,
or plant liFe or health within its territory, the following disciplines shall apply to the manner of their
issuance, termination or suspension:

a. each 14ember may, as appropriate, issue the notitlcation or guidance based on risk.

b. each Member may issue the notiflcation or guidance so that it applies unlformly only to
those points of entry where the sanitary and phytosanitary conditions on which the
notification or guidance are based apply.

c. each Member shall promptly terminate or suspend the notification or quidance when
circumstances giving rise to it no longer exist, or if changed circumstances can be
addressed in a less trade restrictive manner.

d. when a Member decides to terminate or suspend the notification or guidance, it shall, as
appropriate, promptly publrsh the announcement of ils termination or suspension in a
non-discriminatory and easily accessible manneT, or inform the exporting Member or the
importer.

2 D etention

A l',lember shall inform the carrier or importer promptly in case oF detention of goods declared tor
importation, for inspection by Customs or any other competent authority.

3 Test Procedures

3.1. A Member may, upon request, grant an opportunjty for a second test in case the first test
result of a sample taken upon arrival of goods declared for importation shows an adverse finding.

3.2. A Member shall either publish, in a non-discriminatory and easily accessible manner, the
name and address of any laboratory where the test can be carried out or provide this information
to the importer when it is granted the opportunity under paragraph 3.1.

3.3. A Member shall consider the result of the second test ln the release and clearance of goods,
andr lf appropriate, may accept the results of such test.

5 Nothlng in this paragraph shall prevent Members from recognizing administrative silence on appeal or
review as a decision ln favour of the petitioner in accordance with its laws and regLllations.



wT/MrN(13)/36 . wT/L/g11

ARTICLE 6: DISCIPLINES ON FEES AND CHARGES IMPOSED ON OR IN CONNECTION
WITH IMPORTATION AND EXPORTATION

1 General Disciplines on Fees and Charges Imposed on or in Connection with
Im portation and Exportation

1.1. The provisions of paragraph 6.1 shall apply to all fees and charges other than import and
export duties and other than taxes within the purview of Article III of GATT 1994 imposed by
!lembers on or in connection with importation or exportation of goods.

1.2. lnformation on fees and charges shall be published in accordance with Article 1 of this
Aqreement. This information shall include the fees and charges that will be applied, the reason for
such fees and charges, the responsible authority and when and how payment is to be made.

1.3. An adequate time period shall be accorded between the publication oF new or amended fees
and charges and their entry into force except in urgent crrcurnstances. Such fees and charges shall
not be applied until informatron on them has been published.

1.4. Each Member shall periodically review its fees and charges with a view to reducing their
number and diversify, \/here practicable.

2 Specific disciplines on Fees and charges Imposed on or in Connection with
Importation and Exportation

2.1. Fees and charges for customs processing;

i. shall be limited in amount to the approximate cost of the services rendered on or in
connection with the speciflc import or export operation in question; and

ii. are not requlred to be linked to a specific import or export operation provided they
are levied for services drat are closely connected to the customs processing of qoods.

3.1. For the purpose of Article 6.3, the term "penalties" shall mean those imposed bya l4ember's
customs administration for a breach of the Member's customs law, regulation, or procedural
requ irement.

3.2. Each Member shall ensure that penalties For a breach of a customs law, regulation, or
procedural requirement are imposed only on the person(s) responsible for the breach under its
laws.

3.4. Each l.4ember shall ensure that it maintains measures to avoid:

i. conflicts of interest in the assessment and collection of penalties and duties; and

li. creating an Incenlive for the assessment or collection of a penalfy that is lnconsistent
with paraqraph 3.3.

3.5. Each Member shall ensure that when a penalty is imposed for a breach of customs laws,
regulations, or procedural requirements, an explanation in writing is provlded to the persoo(s)
upon r4hom the penalty is imposed specifying the nature of the breach and the applicable la$/,
regulation or procedure under which the amount or range of penalty for the breach has been
prescribed.

3.6. When a person voluntarily discloses to a Member's customs administration the circumstances
of a breach of a customs law, regulation, or procedural requirement prior to the discovery of the
breach by lhe customs administration, the Member is encouraged to, where appropriate, consider
this fact as a potential mitigating factor when establishing a penalty for that person.

3 Pena lty Disciplines

3.3. The penalty imposed shall depend on the facts and circumstances of the case and shall be
commensurate with the degree and severify of the breach.



3 Separation of Release from Final
Cha rges

Determination of Customs Duties, Taxes, Fees and

3.1. Each Member shall adopt or maintain procedures allowing the release of goods pnor to the
fina determination of customs duties, taxes, fees and charges, if such a determination is not done
prior to, or upon arrival, or as rapidly as possibte after arnval and provided that al other
regulatory requirements have been met.

3.2. As a condltion For such release, a Member may require:

a. payment of customs duties, taxes, fees and charges determined prior to or upon arrival
of goods and a guarantee for any amount not yet determined in the form of a surety, a
deposit or another appropriate instrument provided for in its laws and regulations; or

b, a guarantee in the form cf a su.ety, a deposit or other appropriate instrument provided
for in its laws and regulations.
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3.7. The provisions oF this paragraph shal apply to the penalties on traffic in transit referred to in
paragraph 3.1.

ARTICLE 7: RELEASE AND CLEARANCE OF GOODS

1 Pre-arrival Processing

1.1. Each Member shall adopt or maintain procedures allowng For the submission of impor!
documentation and other required information, lncluding ntanifests, in order to begin processinq
pricr to the arrival of goods with a view to expediting the release of goods upon arrival.

1.2. Nlembers shall, as appropriate, provide tor advance lodging oF documents in electronic Format
For pre-arrival processing of such documents.

2 E lectron ic Payment

4 Risk Ma nagement

4.1. Each Member shall, to the extent possible, adopt or maintain a .isk manaqement system for
customs control.

4.2. Each l,lember shall design and apply risk management in a manner as to avoid arbitrary or
unjustiflable discrimination, or disguised restrictions to international trade.

4.3. Each Member shall concentrate customs control and, to the extent possible other relevant
border controls, on high risk consignments and expedjte the release of low risk consignments.

Each Member shall, to the exte t practicable, adopt or maintain procedures allowing the optron of
electronic payment for duties, taxes, Fees and charges collected by customs incurred upoo
importation and exportation.

3.3. Such guarantee shall not be greater than the amount the Member requires to ensuTe
payment of customs dutres, taxes, fees and charges ultimately due for the gocds covered by the
guara ntee.

3.4. In cases where an offence requiring imposition oF monetary penalties or fines has been
detected, a guarantee may be required For the penalties and Rnes that may be imposed.

3.5. The guarantee as set out in paragraphs 3.2 and 3.4 shall be discharged when it is no longer
required.

3.5. Nothing in these provisions shall afFect the right of a Member to examine, detain, seize or
confiscate or deal with the goods in any manner not otherwise inconsistent with the Member,s
WTO rights and obligations.
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Each Member may also select, on a random basis, consignments for such controls as part of its
risk management.

4.4. Each N4ember shall base risk management on assessment of risk through appropriate
selectivity criteria. Such selectivity criteria may include, inter alia, HS code, nature and description
of the goods, country of ongrn, country from whrch the goods were shrpped, value of the goods,
compliance record oF traders, and type of means of transport.

5 Post-clea rance Audit

5.1. With a view to expediting the release ot goods, each Member shall adopt or maintain post-
clearance audit to ensure compliance with customs and other related la$/s and regulations.

5.2. Each f4ember shall select a person or a consignment for post-clearance audit in a risk-based
rnanner, which may include appropriate selectivity criteria. Each Member shall conduct post-
clearance audits in a transparent manner. Where the person is involved in the audit process and
conclusive results have been achieved the Mernber shall, without delay, notify the person whose
record is audited of the results, the person's rights and obligations and the reasons fo. the results.

5.3. F4embers acknowledge that the inforrration obtained in post-clearance audit may be used in
further administrative or judicial proceedings.

5.4. [lembers shall, wherever practicable, use the result of post-clearance audit in applying risk
management.

6 Establishment and Publication of Average Release Times

6.1. Members are encouraged to measure and publish their average release time of goods
periodlcally and in a consistent manner, using tools such as, /rter a/,a, the WCO Iime Release
Study.6

6.2. l4embers are encouraged to share with the Commlttee their experiences in measuring
average release times, including methodologies used, bottlenecks identifled, and any resulting
effects on eFficiency.

7 Trade Facilitation Measures for Authorized Operators

7.1. Each Member shall provide additional trade facilitation measures related to import, export or
transit formalities and procedures, pursuant to paragraph 7,3, to operato6 who meet specifled
criteria, hereinafter called authorized operators. Alternatively, a Member may offer such facilitation
measures through customs procedures generally available to all operators and not be required to
establish a separate scheme.

7.2. The specified criteria shall be related to compliance, or the risk of non-compliance, with
requirements specifled in a Membe/s laws, regulauons or procedures. The specified criteria, which
shall be published, may include:

a. an appropriate record of compliance with customs and other related laws and
regulatiOns;

b, a system of managing records to allow for necessary internal controls;

c. financial solvency, including, where appropriate, provision of a sufficlent
security/guarantee; and

d. supply chain securlty.

6 Each l4ember may determine the scope and methodology of such average .elease time measurement
in accordance with lts needs and capacity.



wT/MrN( 13)/36 . wT/L/g11

- 10 -

The specified criteria to qualify as an operator shall not;

a. be deslgned or applied so as to afford or create arbitrary or unjustlfiable discrimination
between operators ll/here the sarne conditions prevail; and

b, to the extent possible, resrict the participation of small and medium-sized enterprises.

7.3. The trade facilitation measuTes provided pursuantto paragraph 7.1 shall include atleast 3 oF

the following measures:7

a. low documentary and data requirements as appropriate;

b. low rate of physical inspections and examinations as appropriate;

c. rapid release time as appropriate;

d. deferred payment of duties, taxes, fees and charges;

e. use of comp.ehensive gua.antees or reduced guarantees;

f. a single customs declaration for all imports or exports in a given period; and

g. clearance of goods at the premises of the authorized operator or another place
authorized by customs.

7,4. 14embers are encouraged to develop authorized operator schemes on the basis of
international standards, where such standards exist, except when such standards would be an
inappropriate or ineffect,ve means for the fulfillment of the legitimate objectives pursued.

7.5. In order to enhance the facilitation measures provided to operators, Members shall afford to
other Members the posslbility to negotiate mut!al .ecognition of authorized ope.ator schemes.

7.6. Members shall exchanqe relevant information within the Committee about authorized
operator schemes in force.

8 Ex pedited Sh ipments

Lr. Each 14ember shall adopt or maintain procedures allowing for expedited release of at least
those goods entered through air cargo facilities to persons that apply for such treatment, whjle
rnaintaining customs control.s IF a ilernbe. employs criteriae limiting who may apply, the Member
may, in published criteria, require that the applicant shall, as conditions for qualiFying for the
application of the treatment described in paragraphs 8.2 a. - d. to its expedited shipments:

a. provide adequate infrastructure and payment of customs expenses related to processing
of expedited shipments, in cases where the applicant Fulfills the Member's requirements
for such processing to be performed at a dedicated facility;

b. submit in advance of the arrival oF an expedited shipment the information necessary for
release;

c. be assessed fees limited in amount to the approximate cost of services rendered in
prsviding-thq treatment described in paragraph 8.2 a. - d.;

d. maintain a high degree of control over expedited shipments through the use of intemal
security, logistics, and tracking technology from pick-up to delivery;

e. provide expedited shipment from pick-up to delivery;

f. assume liability for payment of all customs dutles, taxes, and fees and charges to the
customs authority for the goods;

g, have a good record of complrance t,/rth customs and oiher related laws and regut.ations;

7 A measure listed ln sub-paragraphs a .-g. wlll be deerned to be provided to authorized operators if it ls
generally avallable to all operators.

a In cases where a Member has an existinq procedure that provides the treatment in paraqraph 8.2, this
provision would not require that Member to lntroduce separate expedited release procedures.

e Such applicaUon criteria, if any, shall be in addition to the Member's requiremenG for operatinE v'/ith
respect to all goods or shipments entered through alr cargo facllitles.



h. comply v,/ith other conditions directly related to the effective enforcement oF the
!lember's laws, regulations and procedural requirements, that specifical{y relate to
providing the treatment described in paragraph 8.2.

8.2. Subject to paragraphs 8.1 and 8.3, Members shall:

a. minimize the documentation requi.ed for the release of expedited shipments in
accordance with Article 10.1, and to the extent possible, provide for reJease based on a
single submission oF information on certain shipments;

b. provide for expedited shipments to be released under normal circumstances as rapidly as
possible after arrival, provided the information required for release has been submitted;

c. endeavour to apply the treatment in sub-paragraphs 8.2 a. and b. to shipments of any
weight or value recognizing that a Plember is permitted to require additional entry
procedures, including declarations and supporting documentatron and payment of duties
and taxes, and to limit such treatment based on the type of good, provided the
treatment is not limited to low value goods, such as documents; and

d. provide, to the extent possible/ for a de minimis shipment value or dutiable amount for
which customs duties and taxes will not be collected, aside from certain prescribed
goods. Internal taxes, such as value added taxes and excise taxes, applied to imports
consistently with Article Ill of the GATT 1994 are not subject to this provision.

8.3. Nothing in paragraphs 8.1 and 8.2 shall affect the right of a Member to examine, detan,
seize, conFiscate or reFuse entry to goods, or to carry out post-clearance audits, includtng in
connection with the use of risk management systems. Further, nothing in paragraphs 8.1 and 8.2
shall prevent a l4enber from requiring, as a condition for release, the submission oF additional
nformalion and the fulfill.nen! of non-automatic lrcensing requlrernents.

9 Perisha ble Goodslo

9.1. With a view to preventing avoidable loss or deterioration of perishable goods, and provided
all regulatory requirement5 have been met, each i,tember shall:

a. provide for the release of perishable goods under normal circumstances within the
shortest possible time; and

b, provide for the release of perishable goods, in exceptional circumstances where it would
be appropriate to do so. outside the business hours of customs and other relevant
authorities,

9.2. Each I'lember shall give appropriate priority to perishable goods when scheduling any
examinatjons that may be required.

9.3. Each l'lember shall either arrange, or allow an importer to arrange, for the proper storage of
perishable goods pending their .elease. The Member may require that any 5torage facilities
arranged by the importer have been approved or designated by its relevant authorities. The
movement of the goods to those storage facilities, including authorizauons for the operator moving
the goods, may be subject to the approval, where required, of the relevant authorities. The
Flember shall, v,/here practicable and conslstent with domestic legislation, upon the request of the
importer, provide for any procedures necessary for release to take place at those storage facilities.

9.4. In cases oF significant delay in the release of perishable goods, and upon written request, the
importing f4ember shall, to the extent practicable, provide a communication on the reasons for the
delay.

r0 Fo. the purposes of this provlsion, perlsh.ble goods are goods that rapidly decay due to their natural
characteristics, in partlcular in the absence of appropriate storage condltlons.

wT/MtN(13)/36 . WT/Ug11
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ARTICLE 8: BORDER AGENCY COOPERATION

l- A Member Shall ensure that its authoritres and agencies responsible for border controls and
procedures dealing with the importation, exportation and transit of qoods cooperate with one
another and coordinate their activities in order to Facilrtate trade.

2. Members shall, to the extent possible and practicable, cooperate on mutually agreed terms with
other Members with whom they share a common border wilh a view to coordinating procedures at
border crossings to Facilitate cross-border trade. Such cooperation and coordination may inctude:

i. alignment of 'r',/orking days and hours;

ii. alignment of procedures and formalities;

iii. development and sharing of common facilities;

iv. joint controls;

v. establishment of one stop border post control.

ARTICLE 9: MOVEMENT OF GOODS UN DER CUSTOMS CONTROL INTENDEO FOR IMPORT

Each lvlember shall, to the extent practicabie, and provided all regulatory requirements are met,
allow goods intended for import to be moved with n its territory under customs control from a
customs office of entry to another customs offlce in its terntory from where the goods would be
released or cleared.

ARTICLE 10: FORMALITIES CONNECTED WITH IMPORTATION AND EXPORTA,TION AND
TRANSIT

,. Formalitiesand Documentation Requirements

1.1. With a view to minimizing the incidence and complexity of import, export, and transit
Formalities and of decreasing and simplifying import, export and transit documentabon
requirements and taking into account the legitimate policy objectives and other factors such as
changed circumstances, relevant new information and business practices, availability of techniques
and technology, international best practices and inputs frorn interested parties, each Member shall
review such formalities and documentation requirements, and, based on the results of the review,
ensure, as appropriate/ that such formalities and documentation reqUirements:

a. are adopted andlor applied with a view to a rapid release and clearance of goods,
particularly perishable goods;

b. are adopted andlor applaed in a manner that aims at reducing the time and cost of
compliance for traders and operators;

c. are the least trade restrictive measure chosen, where two or more alternative measures
are reasonably available for fulfilling the policy objective or objectives in question; and

d. are not maintained, including parts thereof, if no longer required.

1.2. The Committee shall develop procedures for sharing relevant ioformation and best practices
as appropriate.

2 Acceptance of Copies

2.1. Each Member shall, where appropriate, endeavour to accept paper or electronrc copies of
supporting documents required for import, export or transit formalities.

2.2. Where a government agency of a Member already holds the original of such a document, any
other agency of that i4ember shall accept a paper or electronic copy, where applicable, from the
agency holding the original in lieu of the original document.
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2.3. A Nlember shall not .equire an orig nal or copy of expoic declarations submitted to the
customs authorities oF the exporting Member as a requirement for importation.rr

3 Use of International Standards

3.1. Members are encouraged to use relevant international standards or parts thereof as a basis
for their importation, exportation or transit Forma ities and procedures except as otherwise
provided for in this Agreement.

3 2. Members are encouraged to take part, within the limits oftheir resources, in the preparation
and periodic review of relevant rnternaUonal standards by appropriate international organizations.

3.3. The Cornmittee shall develop procedures for the sharing by Members of relevant information,
and best practices, on the implementation of international standards, as appropriate. The
Committee may also invite relevant international organizations to discuss their work on
international standards. As appropriate, the Comm ttee may identify speciFic standards that are of
Oarticu a. value to Members.

4 5in9le Window

4.1. f4embers shall endeavour to establish or maintain a singje wjndow, enabling traders to
sLrbmit documentatjon and/or data requirements for importation/ exportation or transit of goods
through a single entry point to the participating authcrities or agencies. After the examination by
the participating authorities or agencies of the docur.entation and/or data, the results sha be
notified to the applicants through the singte window in a tir|ely rnanner.

4.2. In cases where documentation and/or data requirernents have already been received through
the single window, the same documentation andlor data requirements shall not be requested by
participating authorities or agencies except in urgent circumstances and other limited exceptions
which are made public,

4.3. Membersshall notify to the Committee the details of operaUon oF the single window.

4.4. Members shall, to the extent possible and practcal, use inFormation technology to support
the sing le window.

5 Pre-shipment Inspeqtion

5.1. l.4embers shall not require the use of pre-shipment inspections in relation to tariff
c assification and customs valuation.

5.2. Without prejudice to the rights of Members to use other types of pre-shipment inspection not
covered by paragrap-h 5.1, l{embers are encouraged not to introduce or appy new requirements
regarding their use,12

1L Nothing in this paragraph precludes a l'lember from requiring documents such as certrficates, permits
or licenses as a requirement for the importation of controlled or regulated goods.

t'? This sub-paragraph refers to pre-shipment inspectjons covered bt t}Ie pre-shipment Inspection
Agreement, and does not preclude pre-shipment inspections for SpS purposes.

6 Use of Customs Brokers

6.1. Without prejudice to the important policy concerns of some Members that currenuy maintain
a special role for customs brokers, from the entry into force of this agreement Members shall not
introduce the mandatory use of customs brokers.

6.2. Each Member shall notity and publish its measuTes on the use of customs brokers. Any
subsequent modifications thereof shall be notified to the Committee and published prompfly.

6,3. With regard to the licensing of customs brokers, Members shall apply rules that are
transparent and objective.



wT/MrN(13)/36 . wr/L/911

7 Common Border procedures and Uniform Documentation Requirements

7.1. Each Member shall, subject to paragraph 7.2, apply common customs procedures and
uniform documentation requirements for rerease and crearance of goods throughout its territory.

7.2 Nothing in this Article shall prevent a Flember from:

a diFferentiating its procedures and documentation requirements based on the nature and
type of goods, or their means of transport;

b. differentiating its procedures and documentation requirements for goods based on risk
management;

c. differentiating its procedures and documentation requirements to provide totai or partiaL
exemption from import duties or taxes;

d. apolying electrontc filing or processing; o.

e differentiating its procedures and documentation requirements in a manner consistent
with the Agreement on Sanitary and phytosanitary Measures.

8 Rejected Goods

8.1. Where goods presented For import are rejected by the competent authority of a Member on
account of their failure to meet prescribed sanitary or phytosanitary regurations or technical
requlations, the Nlember shall, subject to and consistent with its laws aod;egulations, allow the
importer to re-consign or to return the rejected goods to the exporter or another person
designated by the exporter.

when such an option is given and the importer fa ls to exercise it within a reasonable oeriod oftime, the competent authority may take a different course of actron to deal with such
non-compliant goods.

9 Temporary Admission of Goods/Inward and Outward processing

a. Temporary Admission oF Goods

Each l4ember shall allow, as provided for in its laws and regulations, goods to be brought
into a customs territory condjtionally relieved, totally or parUaliy, from payment of
import duties and taxes if such goods are brought into a customs territory for I specifrcpurpose/ are intended for re-exportation within a specific period, and have not
undergone any change except normal depreciation and wastage due to the use made of
them.

b. Inward and Outwa.d processing

i. Each Member shall allow, as provided for in its laws and regulations, inward and
outward processing of goods. Goods allowed for outward processing may be re_
imported with total or partial exemption from import duties and taxes in accordance
with the 14ember's laws and regulations in force.

ii. For the purposes of this Article, the term ,,inward processing,, means the Customs
procedure under which certain goods can be brought jnt; a Customs territory
conditionally relieved totally or partially from payment of import duties and taxes, or
eligible for duty drawback, on the basis that such goods are intended for
manufacturing, processing or repair and subsequent exportation,

iii, For the purposes of this Article, the term ,,outward processing,, means the Customs
procedure under which goods which are in free circulation in a Customs territory may
be temporarily exported for manufacturing, processing or repair abroad and then
reim ported.
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ARTICLE 11: FREEDOM OF TRANSIT

l. Any regulations or Formalities in connection with traffic in transit imposed by a f4ember shall
not:

a. be maintained iF the circumstances or objectives giving rise to their adoption no longer
exist or if the changed circumstances or oblectives can be addressed in a reasonably
available less trade restrictive manner,

b. be applied in a manner that would constitute a disguised restriction on traffic ln transit.

2. Trarfic in transit shall not be conditioned upon collection of any fees or charges imposed in
respect of transit, except the charges for transportation or those commensurate with
administratrve expenses entailed by transit or wlth lhe cost of services rendered.

3. Members shall not seek, take or maintain any voluntary restra nts or any other similar
measures on tralfic in transit. This is without prejudice to existing and future national regulations,
brlateral or multilateral arrangements related to regulating transport consistent with WTO rules.

4. Each l4ernber shall accord to products which will be in transit through the territory oF any other
Member treatment no less favourable than that which would be accorCed to such products if they
were being transported from their place of origin to their destination without going through the
territory of such other Member.

5. f,lembers are encouraged to make available, where practicable, physicalLy separate
infrastructure (such as lanes, berths and similar) for traffic in transit.

6. Formalities, documentation requirements and customs controls, in connection with trafflc in
transit, shall not be more burdensome than necessary to:

a. identify the goods; and

b. ensure fulfillment of transit requirements.

7, Once goods have been put under a transit procedure and have been authorized to proceed
fro.n the point of origination rn a Member's territory, they will not be subject to any custoris
charges nor unnecessary delays or restrictions until they conclude their transit at the point of
destination within the Member's territory.

8. f,lembers shall not apply technical regulations and conformity assessment procedures within
the meaning of the Agreement on Technical Barriers to Trade on goods in transit.

9. t4embers shall allow and provide for advance filing and processing of transit documentation and
data prior to the arrival of goods.

10. Once traffic rn transit has reached the customs omce where it exits the territory of the
l"lember, that offlce shall promptly terminate the transit operation if transit requirements have
been met.

11.1. Where a l"lember requires a guarantee in the form of a surety, deposit or other appropriate
monetary oT non-monetarylr instrument for traflic in transit, such guarantee shall be limited to
ensuring that requirements arising from such traffic in transit are fulfilled,

11.2 Once the Member has determined that its transit requirements have been satisfled, the
guarantee shall be discharged without delay.

11.3 Each Member shall, in a manner consistent with its laws and regulations, allow
comprehensive guarantees which include multiple transactions for same operators or renewal of
guarantees wathout discharge for subsequent consignments.

rr Nothlng in this provision shall preclude a lqember from maintaining existing procedures whereby the
mean of transport can be used as a guarantee for tramc in transit.
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11.4 Each Member shall make available to the public the relevant information it uses to set the
guarantee, including single transaction and, where applicable, multiple transaction guarantee.

11.5 Each Member may require the use of customs convoys or customs escorts for trafflc rn
transit only in circumstances presenting high risks or when compliance with customs laws and
regulations cannot be ensured through the use of guarantees. General rules appllcable to customs
convoys or customs escorts shall be published in accordance with Artlcle L.

12. Members shall endeavour to cooperate and coordinate with one another
enhance freedom of transit. Such cooperation and coordination may anclude, but
an understanding on:

i. charges;

ii. formalities and legal requirements; and

iii. the practical operation of transit regimes.

with a view to
is not limited to

13. Each Member sha I endeavour to appoint a national transit coordinator to which all e.qurrres
and proposals by other Nlembers relating to the good functioning of transit operations can be
add ressed.

ARTICLE 12: CUSTOMS COOPERATION

1 Measures Promoting Compliance and Cooperation

1.1. llembers agree on the importance of ensuring that traders aTe aware of their complrance
obligations, encouraging voluntary compliance to allow importers to self-correct without penalty in
appropriate circumstances/ and app ying compliance measures to initiate stronger measures for
non-compliant traders.!a

1.2. 14embers are encouraged to share information on best practjces in managlng customs
compliance, including through the Committee on Trade Facilitation. Members are encouraged to
cooperate in technical guidance or assistance in building capacity for the purposes of administenng
compliance measures, and enhancing their eFfectiveness.

2 Exch a nge of Information

2.1. upon request, and sub.lect to the provisions of this Article, Members shall exchange the
information set out in paragraph 6 b. and/or c. for the purpose ot veritying an import or expor-t
declaration in identified cases where there are reasonable grounds to doubt the truth or accuracy
of the declaration.

2.2. tach Member shall notify to the Committee the details of its contact point for the exchanqe oF
this information.

3 Verification

A l"lember shall make a request for information only after it has conducted appropriate veriFlcation
procedures of an import or export declaration and after it has inspected the available relevant
documentation.

4 Request

4.1. The requesting Member shall provide the requested 14ember with a written request, through
paper or electronic means in a mutually agreed WTO or other language, includjng i

a. the matter at issue including, where appropriate and available, the serial number of the
export declaration corresponding to the import declaration ln question;

14 Such activity has the overall objective of lowering the frequency of non-compliance. and consequently
reducing the need for exchange of information in pursLlit of enforcement.
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b. the purpose for which the requesting Member is seeking the information or documents,
along with the names and contact details of the persons about which the request relates,
if known;

c. where required by the requested Member, provide confirmationls of the veriflcation
where appropria!e.

d. the specific information or documents requested;

e. the identity of the originating offlce making the request;

f. reference to provisions of the requesting llember's domestic law and legal sYstem that
govern the collection, protection, use, disclosure, retenuon and disPosal oF confidential
rnformation and perso4al data,

4.2. If the requesting l4ember is not in a position to comply with any of the sub-paragraphs
cF 4.1, it shall specify this in the request.

5 Protection and confidentia lity

5.1. The requesting Member shall, subject to paragraph 5.2:

a. hold all information or documents provided by the requested Member stnctly in

confidence and grant at least the same level of such protection and confidentiality as

that provided under the domestic law and legal system of the requested Member as

described by it under paragraphs 5.1 b. and 6.1 c,i

b. provide the information or documents only to the customs authorities dealing s/ith the
matter at issue and use lhe information or documents solely for the purpose stated in

the request unless the requested Member agrees otherwise in writing;

c. not disclose the information or documents without the specific written permission of the
requested Mernber;

d. not use any unverifled informalion or documents from the requested Member as the
deciding factor to!!ards alleviating the doubt in any given circumstance;

e. respect any case-speciUc conditions set out by the requested Member regarding
retention and disposal of confldential information or documents and personal data; and

F. upon request, inform the requested l4ember of any decisions and actlons taken oo the
matter as a result of the information or documents provided.

5.2. A requesting Member may be unable under its domestic law and legal system to comply with
any of the sub-paragraphs of 5.1. If so, the requesting Member shall specify thas in th€ request

5.3. The Requested Member shall treat any request, and venfication information, received under
paragraph 4 with at least the same level of protection and confidentiality accorded by the
requested member to lts own similar information.

5 Provision of information

6.1. SubJect to the provisions oF this article, the requested Member shall promptly:

a. respond in writing, through paper or electronic means;

b. provide the specific information as set out in the import or export declaration, or the
declaration, to the extent it is available, along with a description of the level of
protection and confldentiality required of the requesting Member;

c. if requested, provide the specific information as set out in the following documents, or
thedocuments,submittedinsupportoftheimportorexportdeclaration,totheextentit
is available: commercial involce, packing list, certlficate of origin and bill of lading, in the

rs Th{s may include pertinent information on the verification conducted under paragraph 12.3. Such

informatton shall 6e subject to the level of protectlon and confidentiallty specified by the Member conductinq

the verification.
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form in which these were filed, whether paper or electronic, along \/ith a description of
the level of protection and confidentiality required of the requesting 14ember;

d. confirm that the documents provided are true copies;

e. provide the information or otherwise respond to the request, to the extent possible,
within 90 days from the date of the request.

6.2. The requested Member may require, under its domestic law and legal system/ an assurance
prior to the provision of information that the specific information will not be used as evidence in
criminal investigations, judicial proceedings, or in non-customs proceedings wtthout the speciFic
vrritten permission of the requested Member, tf the requesting Member is not in a position to
comply with this requirement rt should speciFy this to the requested Member.

7 Postponement or reflJsal of a request

7.1. A requested Membermay postpone or retuse part or all ofa request to provide informatton,
and shall so inform the requesting Member of the reasons for doing so, where:

a. it would be contrary to the public lnterest as reflected in the domestic law and tegat
system of the requested Member.

b. its domestjc law and legal system prevents the release of the informafion. In such case it
shall provide the requesting Member with a copy of the relevantf specific reterence.

c. the provision of the information would impede law enforcement or otherwise tnterfere
with an on-going administrative or judicial investigation, prosecution or proceeding,

d. the consent oF the importer or exporter is required by domestjc law and legal system
that govern the collection, proted(ion, use, disclosure, retention and disposal of
confidential information or personal data and tiat consent is not given.

e. the request for information is received after the expiration of the legal requtrement of
the requesteC Member for the retention of documents,

7.2. Io the ciTcumstances of paragraph 4.2,5.2ot 5.2 execution of such a request shall be at the
discretion of the requested Member.

8 Reciprocity

IF the requesting llember is of the opinion that it would be unable to comply with a similar request
in case such a request was made by the requested I'lember, or if it has not yet implemented thrs
Artjcle, it shall state that fact in its request. Execution of such a request shall be at the discretion
of the requested Member.

9 Ad min istrative burden

9.1. The requesting Member shall take into account the associated resource and cost implrcations
For the requested Member's administration in responding to requests for information. The
requesting Member shall consider the proportionality bet\4een its fiscal interest in pursurng its
request and the efforts to be made by the requested f4ember in providing the information.

9.2. If a requested Membe. receives an unmanageable number of requests for information, or a
request for information of unmanageable scope from one or more requesting Member(s), and as

unable to meet such requests within a reasonable time it may request one or more of the
requesting llember(s) to prioritize with a view to agreeing on a practical ljmit within its resource
constraints. In the absence of a mutually-agreed approach, the execution of such requests shall be
at the discretioo of the requested Member based on the results of its own prioritjzation.

1O Li mitations

Requested Members shall not be required to:

a, modify the format of their import or export declarations or procedures;
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b. call for documents other than those submitted with the import or export declaration as
specified in paragraph 6 c.;

c. initiate enquiries to obtain the information;

d. modify the p€riod of retention of such information;

e. introduce paper documentation where electronic format has already been introduced;

f. translate the information;

g. veriFy the accuracy of the information;

h. provide inFormation that would prejudice the legitimate commercial interests of
pa-ticular enterprises, public or private.

11 Unauthorized use or disclosure

11.1. In the event of any breach of the conditions of use or disclosure of information exchanged
under this Article, the requesting I'lember that received the information shall promptly
communicate the details of such unauthonzed use or disclosure to the requested Member that
provided the information, and:

a. take necessary measu.es to .emedy the breach;

b. take necessary measures to prevent any future breach; and

c. notify the requested Member of the measures taken under sub-paragraphs a. and b.
above.

11.2, The requested l4ember may suspend its obligations to the requesting Member under this
Article until the measures set out ln paragraph 11.1 have been taken,

12 Bilateral and regional agreements

12.1. Nothing in this Article shall prevent a Member from entering into ormaintaining a bilateral,
plurilateral, or regional agreement For sharing or exchange of customs rnformation and daLa,
rncludinq on a secure and ragid basis such as on an automatic basis or in advance of the arrjval of
the constgnment.

12.2. Nothing in this Article shall be construed to alter or affect l'!embers' rights or obligatrons
under such bilateral, plurilateral or regional agreements or to govern the exchange of customs
information and data under such other agreements.

ARTICLE 13I INSTITUTIONAL ARRANGEMENTS

1 COMMITTEE ON TRADE FACILITATION

1.1. A Committee on Trade Facilitation is hereby established.

1.2. The Committee shall be open for participation by all l4embers and shall elect its own
Chairperson. The Committee shall meet as needed and envisaged by the relevant provisions of this
Agreement, but no less than once a year, for the purpose oF aFfording f4embers the opportunity to
consult on any matters related to lhe op€ration of this Agreement or the furtherance of its
objectives. The Committee shall carry out such responsibilities as assigned to it under this
Agreement or by the Members. The Committee shall establish iG own rules of procedure.

1.3. The Committee may establish such subsidiary bodies as may be required. All such bodies
shall report to the Committee.

1.4. The Commattee shall develop procedures for sharing by Members of relevant information and
best practices as appropriate.

1.5. The Committee shall maintain close contact with other international organizations in the field
of trade facilitation, such as the World Customs Organization, with the objective of securing the
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best available advice for the implementation and administration of this Agreement and in order to
ensure that unnecessary duplication of effort is avoided. To this end, the Committee may rnvrte
representatives of such organizations or their subsidiary bodies to:

a. attend meetings of the Committee; and

b, discuss specific matters related to the implementation of this Aqreement.

1.6, The Committee shall review the operation and implementatton of this Agreement 4 years
from its entry into force, and periodically thereafter.

1.7. Members are encouraged to .aise before the Commiecee questlons relating to tssues on the
implementation and application of this Agreemenl.

1.8. The Committee shall encourage and facilltate ad hoc dscussrons among lvlembers on specific
issues under this Agreement, with a view to reaching a mutually satisfactory solution promptly.

2 N,ATIONAL COMMITTEE ON TRADE FACILITATION

Each Member shall establish andlor maintarn a naiional committee on trade facilrtatlon or
desrgnate an existing mechanrsm to facrlitate both domestic coordrnatron and implementation of
provisions of this Agreement.
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SECTION II

SPECIAL AND OIFFERENTIAL TREATMENT PROVISIONS FOR DEVELOPING COUNTRY
MEMBERS AND LEAST OEVELOPED COUNTRY MEMBERS

1 Genera I Principles

1.1. The provisions contained in Articles l to 12 of this Agreement shall be implemented by
developing and least developed country t'lembers in accordance wrth this Section, which is based
on the modalities agreed in Annex D of the luly 2004 Framework Agreement (vtTlV579) atd
paragraph 33 and Annex E of the Hong Kong t4inistenal Declaration (WT/MIN(05)/DEC).

!.2. Assistance and support for capacity building!6 should be provided to help developing and
least-developed country Members implement the provisions of this aqreement, in accordance with
their nature and scope. The extent and the tlming of implementing the provlsions of this
Agreement shall be related to the implementation capacities of developing and least developed
country llembers. where a developing or least developed country l'tember contlnues to lack the
necessary capacity, implementation of the provision(s) concerned will not be requrred until
implementation capacity has been acquireC.

1.3. Least developed country Members will only be required to undertake commltments to the
extent consistent with their individual development, flnancial and trade needs or their
administrative and institutional capabilities,

1.4. These principles shall be applied through the provisions set out in Section ll.

2 CATEGORIES OF PROVISIONS

2. L. There are three categories of provisions:

a. Category A contains provisions that a developing country Member or a least developed
country I,tember designates for implementation upon entry into force of this Agreement,
or in the case of a least developed country Nlember within one year after entry into
Force, as provided in paragraph 3.

b. Category B contains provisions that a developing country Membe. or a least developed
country Member designates for implementation on a date after a transitional period of
time Following the entry into torce of this Agreement, as provided in paragraph 4

c. Category C contains provisions that a developing country Member or a least developed
country 14ember designates for implementation on a date after a transitional period of
time following the entry into force of this Agreement and requiring the acquisitjon of
amplementatjon capacity through the provision of assistance and support fo. capacity
building, as provided for in paragraph 4.

2.2. Each developing country and least developed country Member shall self-designate, on an

individual basis, the provisions it is including under each of the Categories A, B and C.

3 Notification and Implementation of Category A

3.1. Upon entryintoforceof this Agreement, each developing country 14embershall implement its
Category A commitments. Those commitments designated under Category A will thereby be made
an integral part of this Agreement.

3.2. A least developed country Member may notify the Committee of the provisions it has

designated in Category A for up to one year after entry into force of this Agreement. Each least
developed country Member's commitments designated under Category A will thereby be made an
integral part of th{s Agreement.

rs For the purposes of this Agreement, "assistance and sllpport for capacity building" may take the form
of technical, financial, or any other mutually agreed form of assistance provided.
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4 Notification of Definitive Dates for Implementation of Category B and Catego.y C

4.1, With respect to the provisions that a developing country Member has not designated in

Category A, the Member may delay implementation in accordance with the process set out in this
pa ra I rap h.

Developing Country Member Category B

a. Upon entry into force of this Agreement, each developrng country Member shall notrfy to
the Committee the provisions that it has designated in Category B and corresponding
indicative dates for implementation. !7

b. No later than one year after entry into force of this Agreement, each developing country
Member shall noufy to the Committee its deflnitive dates for implementation of the
provisions it has desagnated in Category B. If a developing country Member, before this
deadline, believes it requires additional time to notify its deflnitive dates, the 14ember
may request that the Committee extend the period sufficient to notiF/ its dates.

Developing Country llember Category C

c. Upon entry into force of this Agreement, each developing country Member shall notrly to
the Committee the provisions that it has designated in Category C and corresponding
indicative dates for implementation. For transparency purposes, notifications submitted
shall include informatton on the assistance and support for capacity building that the
f"lember requires in order to implementrs.

d. within one year after entry into torce of this Agreement, developing country Members
and relevant donor Members, taking into account any existing arrangements already rn

place, notifications pursuant to paragraph 10.1 and information submitted pursuant to
sub-paragraph c. above, shall provide information to the Comrrittee on the
arrangements maintained or entered into that are necessary to provi-de assistance and

support for capacity building to enable implementation of Category C.le The participating
developing country Member shall promptly inform the Committee of such arrangements.
The Committee shall also invite non-Member donors to provide information on existing
or concluded arrangements.

e. Within 18 months from the date oF the provision of the information stipuLated rn sub-
paragraph 4.1 d., donor !lembers and respective developing country l4embers shall
inForm the Committee on progress in the provision of assistance and support. Each

developing country I'lember shall, at the same time, notify its list of definitrve dates for
i'n plem entatio n.

4.2. With respect to those provisions lhat a least developed country Member has not desrqnated
under Category A, least developed country f.4embers may delay implementation in accordance with
the process set forth in this paragraph.

Least Developed Country Member Category B

a. No later than one yea. after entry into force of this Agreement, a least developed
country l,lember shall notify the Committee its Category B provisions and may notify
corresponding indicative dates for implementation of these provisions, takinq into
account maximum flexibilities for least developed country Members.

b. No later than two years after the notification date stipulated under sub-paragraph a.
above, each least developed country Member shall notify the Commiftee to confirm
designations of prov{sions and notify its dates For implementation. If a least developed
country Member, before this deadline. believes it requires additional time to notify its

u Notifications submltted may also include such further lnformation as the notifying Member deems
appropriate. Members are encouraged to provide lnformatjon on the domestrc agency/entlty responsible for
irnplementation.

t3 Members may also include lnformation on national trade facilitatlon implementation plans or projects;
the domestic agency/entity responsible for implementationi and the donors with which the Member may have
an arrangement in place to provide assistance.

le Such arrangements wiil be on mutually aqreed terms, either bilaterally or through appropriate
international organlzataons, conslstent wlth paragraPh 9.3.



WT/MIN(13)/36 . WT/Ug11

_23-

Least Developed Country Member Category C

c. For transparency purposes and to facilitate arrangements with donors, one year after
entry into torce of this Aqreement each least developed country Member shall notify the
Committee of the provisions it has designated in Category C, takinq into account
maximum flexibilities for least developed country Members.

d. One year after the date stipulated in sub-paragraph c. above, least developed country
Members shall notiF/ inforrnation on assistance and support for capaclty building that the
Member requires in order to implement.20

e, within two years after the notification under sub-paragraph d. above, least developed
country Members and relevant donor Members, taking into account information
submitted pursuant to sub-paragraph d. above, shall provide iniormation to the
Committee on the arrangements maintained or entered into that are necessary t0
provide assistance and support for capacib/ burlding to enable implementation of
Cateqory C.2r The participating least developed country Member shall prorrptlY inform
the Committee of such arrangemenG. The least developed country Member shall, at the
same time, nottfy indicattve dates tor implementation of corresponding Category C

comn]itments covered by the assistance arrangements. The Committee shall also invite
non-[4ember donors to provide informatjon on existing and concluded arrangements.

t, Withjn 18 months from the date of the provision of the information stipulated in sub-
paragraph 4.2 e., relevant donor 14embers and respective least developed country
Members shall inrorm the CommiRee on progress in the provision of assistance and
support. Each least-developed country [4ember shall, at the same time, notify its list of
definitive dates for implementation.

4.3, Developing country Members and least developed country Members experiencing difflculties
in submrtting definitive dates for implementation wrthin the deadlines set out in paragraphs 4.1
and 4.2 because of the iack of donor support or lack of progress in the provision of assistance and

support should notify the Committee as early as possible p.ior to the expiration of those deadlines.
I,tembers agree to cooperate to assist in addressing such difflculties, taking into account the
particular circumstances and special problems facing the l\4ember concerned. The Committee shall,
as appropriate, take action to address the difficulties including, !4here necessary, by extending lhe
deadlines for the Member concerned to notifY its deflnitive dates.

4.4. Three months before the deacline stipulated in paraqraph 4.1 b. or 4.1 e., or in the case of a

least developed country Member paragraph 4.2 b. ar 4.2 f,, the Secretariat shall remind a 14ember

if that Member has not notified a definitive date for implementation of provisions that it has

designated in Category B or C. tf the Member does not invoke paragraph 4.3 or paragraph 4.1 b.,
or in the case ot a least developed country Ntember paragraph 4.2 b., to extend the deadline and
still does not notify a deRnitive date for implerrentation, the Member shall implement the
provisions within one year after the deadline stipulated in paragraph 4.1 b. or 4.1 e., or in the case

ofa least developed country l,lember paragraph 4,2 b, ot 4.2 f., or extended by paragraph 4.3.

4.5. No later than 60 days after the dates for notification of definitive dates For implementation of
Category B and Category C in accordance with paragraphs 4.L, 4.2 ot 4.3, the Committee shall
take note of the annexes containing each Member's definitive dates for implementation of
Category B and Category C provisions, including any dates set under paragraph 4.4, thereby
making these annexes an inteqral part of this Agreement.

r0 l'4embers may also include information on national trade faciljtation implementation plans and
projects and information on the domestic agency/entity responsible for implementation, and the donors with
whlch the Member may have an arangement in place to provlde assistance.

2r Such arrangements will be on mutually aqreed terms, either bilaterally or through appropriate
international organizations, consistent with subparagraph 9.3.

definitive dates, the Member may request that the Committee extend the period

sufficiently to notify its dates.
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5 Early warning Mechanism: Extension of Implementation Dates for Provisions in
categories B and C

51

a. A developing country Member or least developed country Member that considers itself to

be experiencing difficulfy an implementing a provision that it has deslgnated in Category
B or Category C by the definitive date established under paragraph 4.1 b. or 4.1 e., 0r in

the case of a least-developed country Member paragraph 4.2 b. ot 4 2 f., and should

notify the Committee. Developing countries shall notiFy the Committee no later than 120

days before the expiration of the implementation date Least developed countries shall

notity the Committee no later than 90 days before such date.

b. The notification to the Committee shall indicate the new date by which the developing
country Member or least developed country Member expects to be able to implement the
provision concerned. The notification shall also indicate the reasons for the expected
delay in implementation. Such reasons may include the need for assistance not earlier
anticipated or additional assistance to help build capacity.

5.2. Where a developing country tlember's request for additional time for implementatlon does

not exceed 18 months or a least developed country Member's request for additional time does not

exceed 3 years, the requesting Member is entitled to such additional time without any turther
action by the Committee.

5.3. Where a developinq country or least developed country 14ernber considers that it requires a

First extension longer than that provided for in paragraph 5.2 or a second or any subsequent
extension, it shall ;ubmit to the Committee a request for an extension containing the informatron

described in 5.1 b. no later than 120 days n respect oF a developing country and 90 days rn

respect of a least developed country before the expiration of the original deFlnitive implementation
date or that date as subsequentlY extended.

5.4. The Committee shall give sympathetic consideration to granting requests for extension taklng
into account the specific circumstances oF the Member submitting the request. These

circumstances may include difficulties and delays in obtaining assistance

5 Implementation of Category B and category C

6.1. tn accordance with paragraph 1,2, if a developing country Member or a least developed

country Member, having fulfllled the procedu.es set forth in sub-paragraph 4.1 ot 4 2 aud tn

paragraph 5, and where an extension requested has not been granted or where the developing

couniry llember or least developed coUntry Member otherwise experiences untoreseen
circumstances that prevents an extension being granted under paragraph 5, self-assesses that its
capacity to implement a provision under Category C continues to be lacking, that Member shall

notify the Committee of its inability to implernent the relevant provision.

6.2. The Trade Facilitation Committee shall immed,ately establish an Expert Group, and in anY

case no later than 60 days after the committee receives the notiFication from the relevant
developing country Member or least developed country Member. The Expert Group will examrne
the issue ind make a recommendation to the Committee within 120 days of its composition.

6.3. The Expert Group shall be composed of uve independent persons, highly qualified in the flelds

of trade facilitation and assistance and support for capacity bullding. The composition of the Expert

Group shall ensure balance bet!4een nationals from developing and developed country Members

where a least developed country Member is involved, the Expert Group shall include at least one
national from a least developed country. If the committee cannot agree on the composition of the
Expert Group within 20 days of its establishment, the Director-General, in consultation with the
chair of the committee, shall determine the composition of the Expert Group in accordance with

the terms of this paragraph.
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6.4. The Expert Group shall consider the Member's self-assessment of lack of capacity and shall
make a recommendation to the Trade Facilitatron Committee. lvhen considering the Expert Group's
recommendation concerning a least developed country Ntember, the Committee shall, as

appropriate, take action that will facilitate the acquisrtion of sustainable implementation capacity.

5.5. The Member shall not be subject to proceedings under the Dispute Settlement understanding
on this issue from the time the developing country Flember notrfies the Committee of its inability
to implement the relevant provision until the first meeting of the Committee after rt receives the
recornmendation of the Expert Group. At that meeting, the Committee shall consider the
recommendatron of the Expert Group. Fol- the least developed country 14ember, the proceedings
under the Oispute Settlement l.Jnderstanding shall not apply on the respective provrsron from the
date of notification to the Committee of its inability to implement the provision until the Committee
makes a decision on the issue, or within 24 months after the flrst Committee meeting set out
above, whichever is the earlier.

6.6. Where a least developed country Member loses its abilrfy to implement a Category C

commitment, it may inform the Committee and follow the procedures set out in paragraph 5.

7 Shifting between Categories B and C

7.!. Developing Country Members and least developed country l4embers who have nobfred
provisions under Categories B and C may shift provisions between such categories through the
submission of a notification to the Committee. Where a Member proposes to shift a provision from
Category B to C, the Member shall provide information on the assistance and support requ red to
build capacity.

7.2. In the event that additional trrne is required to implernent a provision as a result of it having
been shifted from Category B to Category C, the Member may:

a. use the provisions of paraqraph 5, including the opportunitY for an automatic extensi0n;
or

b. request an examination by the Committee of the Member's request for extra time to
implement the provislon and, if necessary, for assistance and support for capacity
building, including the possibilily oF a review and recommendation by the Expert Group
under paragraph 6; or

c. in the case of a least developed country 14ember, any new implementation date of more
than four years after the original date notifled under Category B shal require approval
by the Committee. In addifion, a least deveioped country continues to have recourse to
paragraph 5. It is understood that assistance and support for capacity building is

required for a least developed country Member so shifting.

I Grace Period for the Application of the Understanding on Rules and Procedures
Governing the Settlement of Disputes

8.1. For a period of 2 years after entry into force of lhis Agreement, the provisions of Articles XXII
and xxIII of GATT 1994 as elaborated and applied by the understanding on Rules and Procedures
Governing the Settlement of Disputes shall not apply to the settlement of disputes against a

developing country 14ember concerning any provision that the Member has designated in
Category A.

8.2. For a peraod of 6 years after entry into force of this Agreement, the provisions of Articles XXII
and XXIII of GATT 1994 as elaborated and applied by the tlnderstanding on Rules and Procedures
Governing the Settlement of Disputes shall not apply to the settlement of disputes agalnst a least
developed country 14ember concerning any provision that the Member has designated in
Category A-

8.3. For a pe.iod of 8 years after implementation of a provision under Category B and c bY a l€ast
developed country Member, the provisions oF Articles XXII and XXIII of GATT 1994 as elaborated
and applied by the Llnderstanding on Rules and Procedures Governing the Settlement of Oisputes
shall not apply to the settlement of disputes against that least developed country Member
concerning those Provisions.
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9.1. Oonor Flembers aqree to Facilitate the provisron of assistance and support For capacily
building to developing country and least developed country l'lembersr on mutually agreed terms
and either bilaterally or through the appropriate international organizations. The obiective is to
assist developing country and least developed country Members to implement the p.ovislons of
Section I of this Agreement.

9 Provision of Assistance for Capacity Building

9.2. Given the special needs of least developed country Members, targeted assistance and support
should be provided to the least developed country Members so as to help them build sustainable

capacrty to implement their commitments. Through the relevant development co0peratlon
mechanisms and in coherence with the principles of technical assistance and capacity building as

referred to in paragraph 9.3, development partners shall endeavour to provide assistance and

support in this area in a way tnat does not compromise existing development priorities.

9.3. Members shall endeavour to apply the following principles for providing assistance and

support for caPacity building with regard to the implementation of this Agreement:

a. take account of the overall developmental framework of reclpient countries and regions

and, where relevant and appropriate, ongoinq reforrn and technical assistance programs;

b. include, where relevant and appropriate, activities to address regional and sub-regional
challenges and promote regional and sub-regional integ.ationi

c. ensure that ongoing trade facilitation reform activities cf the private sector are factored
into assistance activities;

d. promote coordination between and among
including reqional economic communities,
results from this assistance. To this end:

Members and other relevant institutions,
to ensure maximum effectlveness of and

8.4. Notr,,vithstanding the grace period for the application of the Understanding on Rules and

Procedures Governing the settlement of Disputes, before making a request for consultations
pursuant to Artacles XXII or XXIII, and at all stages oF dispute settlement procedures with regard

to a measu.e of a least developed country 14ember, a Member shall give particular consideration to

the special situation of least developed country Members. In this regard, Members shall exercise

due restraint in raising matters under the understanding on Rules and Procedures Governing the

Settlement of Disputes involving least developed country Members.

8.5. Each Member shall, upon request, during the grace period allowed under this paragraph,
provide adequate opportunity to other Members for discussion with respect to any issue relatlng to
the implementation of this Agreement.

i. coordination, primarily in the country or region where the assistaoce is to be

provided, between partner Members and donors, and among bilateral and

multilateral donors, should aim to avoid overlap and duplication in assistance
p.ograms and inconsistencies in reform activities through close coordination of
technical assistance and capacity building intervent,ons;

ii. for least developed country Members, the Enhanced Integrated Framework should be

a part of this coordinatlon process; and

iii. Members should also promote internal coordination between their trade and
development offlcials, both in capitals and Geneva, in the implementation oF the
Agreement and technical assistance.

e. encourage use of exlsting in-country and regional coordination structures such as

roundtables and consultative groups to coordinate and monitor implementation
activities; and

f. encourage developing countries Members to provide capacity building to other
developing and least developed country and consider suPporting such activities, where

Possible.
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9.4. The

a.

b.

Committee shall hold at least one dedicated session per year to:

discuss any problems regarding implementation oF provisions or sub-parts of provisions;

review progress in the provision of technical assastance and capacity building to support
the implementation of the Agreement, including any developing or least developed
country l'4embers not receiving adequate technical assistance and capacity burlding;

share experiences and information on ongoing assistance and implementation programs,
ncluding challenges and successes;

review donor notifications as set forth in paragraph 10; and

review the operation of paragraph 9,2.

c

d

e

10 Information on Assistance to be Submitted to the Committee

!0.1. To provide transparency to developing and least developed Members on the provision of
assistance and support for implementation of Section l, each donor Member assisting developing
country and least developed country Members with the amplementation of this Agreement shall
subm t to the Committee, at entry into force of the Agreement and annually thereafter/ the
follow ng information on its assistance and support for capacity buildrng that was disbursed.in the
preceding twelve months and/ where available, that is commrtted in the next Ewelve months":

a. a description of the assistance and support for capacity building;

b. the status and amount com mitted,/dis bu rsed;

c. procedures for disbursement of the assistance and support;

d. the beneficiary country, or, where necessary, the region; and

e. the implementing agency in the Member providing assistance and support.

The information shall be provided in the Format specrfied in Annex 1. ln the case of oECD
members, the information submitted can be based on relevant information from the OECD Creditor
Reporting System. Developrng country Flembers declaring themselves in a position to provide
assistance and support are encouraged to provide the information above.

!0.2. Donor I'lembers assisting developing country and least developed country l4ernbers shall
submit to the Committee:

a. contact poinls of thei. agencies responsible for providing assistance and support for
capacity building related to the implementation of the provisions of Section I of this
Agreement including, where practicable, information on such contact points within the
country or reglon where the assistance and support is to be provided; and

b. information on the process and mechanisms for requesting assistance and support.

Developing country Members declaring themselves in a position to provide assistance and support
are encouraged to provide the information above.

10.3. Developing country and least developed country Members intending to avail themselves of
trade facilitation-related assistance and support shall submit to the Committee information on
contact point(s) of the offlce(s) responsible for coordinating and prioritiz{ng such assistance and
su pport.

10.4. Members may provide the information in paragraphs 10.2 and 10.3 through intemet
references and shall update the submitted information as necessary. The Secretariat shall make all
such information publicly available.

10.5. The Committee shall invite relevant international and regional organizations (such as the
Il,4F, OECD, UNCTAD, Wco, UN Regional commissions, the world Bank, or their subsidiary bodies,
and regional development banks) and other agencies of cooperation to provide information
referred to in paragraphs 10.1, 10.2 and 10.4.

rr The lnformation provided \4ill ref,ect the demand driven nature ofthe provision of technical
assistance.
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FINAL PROVISIONS

l. For the purpose of this Agreement, the term "Member" ls deemed to rnclude the competent
authority of that Mem ber.

2. All provisions of thrs Agreement are binding on all Members

3. Members shall implement this Agreement from the date of its entry into force. Developing
country l'lembers and least developed country MerFbers that choose to use the provisions of
Section II shall implement this Agreement in accordance with Section II.

4. A l,lember which accepts this Agreement after its entry into force shall implement rts
Category B and C commitments counting the relevant periods from the date this Aqreement enters
into force.

5. Members of a customs union or a regional economic a.rangement may adopt regional
approaches to assist in the implementation of their obligations under the Agreement on Trade
Facilitation including through the establishment and use of regional bodies.

6. Notwithstanding the Genera interpretative note to Annex 1A, nothrng in this Agreement
shal{ be construed as diminishing the obligations of Members under the GATT 1994. tn addrtion,
nothing in this Agreement shall be construed as diminishing the rights and obligations of I'lembers
under the Agreernent on Technical Barners to Trade and the Agreement on the Applicatlon of
Sanitary and Phytosanitary lleasures.

7, All exceptions and exemptions2l under the General Agreement on Taflffs and Trade 1994
shall apply to the provisions of this Agreement. Waivers applicable to the GATT 1994 or any part
thereoF, granted according to Article IX:3 and Articie IX:4 of the Marrakesh Agreement
establishing ene WTO and any amendments thereto as of the date of entry into force of thrs
Agreement, shall apply to the provisions of this Agreement.

L The p.ovisrons of Articles Xxll and Xxlll oF the General Agreement on Tariffs and Trade
1994 as elaboraled and applied by the Understanding on Rules and Procedures Governing the
Settlement of Oisputes shall apply to consultations and the settlement of disputes under this
Agreement, except as otherwise specifically provided for in this Agreement.

9. Reservations may not be entered in respect of any of the provlslons of thls Agreement
without the consent of the other 14embers.

LO. The Category A commitments of developing and least developed country l4embers annexed
to this Agreement in accordance with paragraphs 3.1 and 3.2 of Section II shall constitute an
integral part of this Agreement.

1r. The Category B and C commitments of developing and least developed country Members
taken note of by the Committee and annexed to this Aqreement pursuant to paragraph 4.5 of
Section II shall constitute an integral part of this Agreement,

?3 This includes Articles v:7 and x:1 of the GATT 1994 and the Ad note to Article VIU of the GATT 1994
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ANNEX 1: FORMAT FOR NOTIFICATION UNOER ARTICLE 10.1

Donor Member:
Perlod covered by the notification:

Oescription of the
technical and

financial assistance
and capacity

buildinq resources

Status and amount
commifted/disbursed

Beneficiary
country/ Region

(where necessary)

The implerrenting
agency in the

I\4ernber providrng
assistance

Procedures for
disbursement of the

aSSiStance
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CATEGORY A

CABINET MEMORANDUM ON THE RATIFICATION OF THE

woRLD TRADE ORGANIZATION OUIO) AGREEMENT ON

TRADE FACILITATION

(Submitted by the Cabinet Secretary for Foreign Aflairs and

International Trade)

Kenya is an active rnember of the rnultilateral trading system since signing

the General Agreement on Tariffs and Trade (GATT) on 2nd Februar.,l 1964.

The GATT had been in existence since 1947. Kenya was among the founding

menrbers of tlie World Trade Organi:alion (WfO) when the Marrakesir

Agreement, whjch established rhe Organization, ,,^;as signed in Morocco on

15 April 1994 and came to force on 1n January 1995. With a membership r-,f

163 countries, 'WTO is the onll, glcbal international organization dealing with

rules of trade among nations, ro assist producers of goods anci services,

exporters, and inipofters to rcnduct their bustness.

$ H e R'eqf

1.O INTRODUCTION
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Committed to safeguarding the norms and values for a fair multilateral

trading system, Kenya is signatory to all WTO rnultiiateral agreements.

These include the GATT, the Agreement on Agriculture (AOA); the General

Agreement on Trade in Services (GATS) and the Agreement on Trade-

Related Intellectual Propefi Rights (TRIPS).

2.O OBJECTIVE OF THE MEMORANDUM

The purpose of this Memorandum is to inform the Cabinet of the adoption of

the Agreement on Trade Facilitation (TFA) by members of the World Trade

Organization (WTO), and to seek Cabinet approval for Kenya to ratify the

Agreement on Trade Facilitation.

3.0 BACKGROUND

The WTO Agreement on Trade Facilitation (TFA) is the most recent of the

WTO Agreements to be concluded unCer the Doha Round of Trade

negotiations. It was adopted at the 9th WTO Ministerial Conference held in

Bali, Indonesia in December, 2A13.

2
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The TFA contains provisions for expediting the movement, release and

clearance of goods, including goods in transit. it also sets out measures for

effective cooperation between customs and other appropriate authorities on

trade facilitation and customs compliance issues. It further contains

provisions for technical assistance anrJ capacity buiiding in this area.
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The TFA will enter into force once tuvo-thirds of the wro membership has

formally accepted the Agreement. So far, sixteen (i6) WTO members have

formally accepted the TFA, incluoing three African countries - Mauritius.

Botswana and Niger.

4.0 PROBLEM ANALYSIS AND ]USTIFICATION

Traders fl'om both developing and develcped countries have long pointed to

the "red tape" and inefficiencies that they encounter when moving goods

across borders. Fufthermore documentation requiremenls often lack

transparenry and harmony, a prcblem often compounded by the lack of

cooperation between traders and government agencies. Despite advances in

information technology, automatic data submission is still not a common

practice at most borders.

The United Nations Conference on Trade and Development (UNCTAD)

estimates that the average customs transaction involves 20-30 different

pafties, 40 documents, 200 data elemenG (30 of which are repeated at least

30 times) and the re-keying of 60-70 per cent of all data at least once. With

the lowering of tariffs across the globe, the cost of complying with custorns

formalities is reported to exceed in rnany instances, the cost of duties to be

paid. In the modern business environment of just-in-tinre production and

delivery, traders need fast and predictable release and movement of goods.

For developing-country economies such as Kenya, inefficiencies in areas

such as customs and transportation can be barriers to their integration into

the global economy and may severely rmpair export competitiveness or

3

SECAH'i-.f



SECRHT'
inflow of Foreign Direct Investr::ent (FDI). This is one of the reasons why

developing-countr/ exportei's, Kenya included are increasingly advocating for

the removal of administrative and nor"r-tariff barriers.

The \l/TO has been addressing issues related to the facilitation of trade,

although it lacked specific provisions in some areas, particularly on customs

procedures, documentation, anci transparency. This Agreement was

therefore conciuded to fill these gaps.

5.0 CONSTITUTIONAL IM PLICATIONS

The ratification of the WTO Trade Facilitation Agreernent does not envisage

amendments to the Constitution of Kenya. However, County Governments

may be expected to enact relevant laws and adopt trade reguiations and

measures that are in conformity with the Agreement.

6.0 EXPECTED BENEFITS OF THE AGREEMENT

The Agreement provides for simplifiecl border measures/ better cocrdinated

border agencies and erficiency rn theii' operations, as well as handling of

impoft and export documents leading to faster movenrent of goods into and

across WTO member countries, hence reducing the costs of doing business.

The establishment of customs inquiry points in all WTO member countries

wiil enhance transparenq- anC the fiow of goods. as well as exchange of

rnformation in borders. I'his will cui'b vices such as under-invoicing and over-

$ECRE?
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invoicing that are responsible for iilicit financial flows experienced by most

deyeloping countries.

Finally, movernent of goods in transit will be better managed through

customs cooperation among WTO member countries, thus minimizing

chances of the aforesaid goods being srnuggled into the domestic market of

the country of transit.

Developing Countries such as Kenya will enjoy some flexibility in the

implementation of the Agreement, in accordance with the Special and

Differential rreatment principle. This entails longer transition period,

capacity building, and technical assistance including financial assistance.

7.0 WAY FORWARD

Kenya is a founder and active member of the World Trade Organization,

having played significant roles in advancing developing ccuntries,agenda at

this trade negotiation forum. As such, Kenya will be the first African country

to host the WTO Ministerial Conference (Tenth l,iinisterial Confererrce),

which is the Organization's top most decision making body, in Nairobi on

December 15 - 13, 2015.

The Cabinet Secretary for Foreign Affairs and InternationalTrade is currently

the Chair of the tenth Ministerial Conference (MC10) and part of her

mandate is to encourage other WTO mernbers to ratify the TFA for it to
come into force as contemplated.

SHCRHT
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In view of the above, it is recommended that the Government considers

ratifying the Agreement on Trade Facilitation.

8.0 FINANCIAL IM PLICATIONS

Section III of the Agreement contains provisions that establish a Permanent

Committee on Trade Facilitation at the WTO. It also requires each member

to establish a National Committee to facilitate domestic coordination and

implementation of the provisions cf the Agreement.

Funds will be required to train personnel in charge of border agencies and

expand infrastructure as prescribed by the agreement.

Kenya has already established an Interim National Committee on Trade

Facilitation to coordinate the implementation of the Agreement at the

national level. This Committee has to be legally constituted ancl funded to

fulfill its domestic and international ooligations, These funds are proposed to

be provided through the annual Government budget.

9.0 RECOMMENDATIONS TO CABINET

Cabiner is requested to:

a) Take note of the contents of this Memorandum;

o
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D) Approve the i'atification of the WTO Trade Facilitation Agreement;

c) Direct the Cabinet Secretary for Foreign Affairs and International

Trade to submit this Memorandum to the Speaker of the National

Assembly for consideration arrd approval of ratification of the Trade

Facilitation Agreement; and

d) Direct the Cabinet Secretary for the National Treasury to note the

financial Implications of the ratification and avail resources.

Signed Date

*t ls1 l
lr-

.J

Amb. (Dr.) Amina C. Mohamed, CBS, CAv
Cabinet Secretary
MINISTRY OF FOREIGN AFFAIRS AND
INTERNATIONAL TRADE

1 Ir 2^ {}

r. Henry K.
Cabinet Sec
THE NATIONA TREASURY

ate

il*,[r'f &\I
r r r........ r..-r4 r.. r.... r

ProfrGithu Muigai, EGH, SC

ATTORNEY GENERAL
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PARLIAMENTARY PAPER ON THE RATIFICATION OF BILATERAL
AIR SERVICES AGREEMENT BETWEBN THE GOVERNMENT OF

THE REPUBLIC OF KENYA AND THE GOVERNMENT OF THE
SOCIALIST REPUBLIC OF VIET NAM

1.0 Backgroundlnformation

The Ministry of Transport and Infrastructure takes the lead in negotiating and

reviewing Bilateral Air Services Agreements between Kenya and various States to

facilitate Kenyan air operators such as Kenya Airways provide scheduled air

services and expand their existing route network, in addition to allowing foreign

carriers access into the Kenyan market. These Agreements are negotiated by a

team comprising of representatives from the Ministry of Transport and

Infrastructure, Ministry of Foreign Affairs and International Trade, Office of the

Attomey General and Department of Justice, Kenya Civil Aviation Authority,

Kenya Airports Authority, Kenya Tourism Board and Kenya Airways.

The Agreements are negotiated in line with the Integrated National Transport

Policy, which indicates that Kenya is keen to liberalize new and existing

Agreements on the basis of the Yamoussouko Decision for States within Afiica
and on the basis ofequal opportunity and reciprocity for other States'

The Agreements facilitate airlines to expand their existing route networks by

directly operating scheduled air services to other markets. In addition, where

airlines are unable to offer services the Agreements provide for them to enter into

Commercial Arrangements especially code share, which allow airlines to grow the

demand in other markets by putting their code on other carriers. For example,

Kenya Airways has a code share agreement with KLM which allows it to put its

code KQ on KLM operated flights into Europe and other destinations thereby

offering passengers seamless connectivity to the traveling public.

The Agreements are based on a standard template issued by the Intemational Civil
Aviation Organization (ICAO) and contain standard Articles on Grant of Rights;

Designation; Authorization; Application of National Laws; Recognition of
certificates and Licenses; Aviation Safety and Security; customs Duties and other

Charges; amongst others.

ln order to operationalize an Agreement it is normal practice for the delegations

representing the concemed States to sign a Memorandum of Understanding

2



(MoU) that gives force to the Agreement as it awaits the signing by the Cabinet
Secretaries or Ministers in charge of Civil Aviation. In other instances the
Agreements contain clauses that require for the signing of the Agreement prior to
entry into force.

The Bilateral Air Services Agreement between the Republic of Kenya and the
Socialist Republic of Viet Nam was negotiated and initialed on 7rh August, 2014.
In order to operationalize the Agreement, delegations from the two states signed a

Memorandum of Understanding (MoU) that gave force to the Agreement while
awaiting signing by the Cabinet Secretaries or Ministers in charge of Civil
Aviation.

The Agreement is modeled on the ICAO template and based on equal
opportunities and reciprocity. The Agreement is liberal and aimed at enabling
designated airlines of either State to operate scheduled air services between their
territories without any restrictions. It provides for multiple designation of airlines,
unlimited number of frequencies, no restriction on aircraft capacity and an open
and liberal route schedule. Exercise of 5'h Freedom Traffic Rights, is subjected to
agreement by the two aeronautical authorities.

The Agreement between the Republic of Kenya and the Socialist Republic of Viet
Nam was negotiated and initialed on 7th August, 2014 in Ha Noi, Viet Nam (copy
attached). Delegations representing the two States signed an MoU on the same

day operationalizing the provisions of the negotiated and initialed Agreement.
Kenya Airways plans to commence daily scheduled flights to Ha Noi, Viet Nam
effective from 30th March, 2015 and is keen on increasing the number of
frequencies and entry points into Viet Nam in the near future. Additionally, the
airline plans to extend its flights to points into China from Viet Nam. Currently,
there is no Viet Namese airline operating scheduled flights into Kenya. We
believe that the signing of the Agreernent will give impetus to Kenya Airways to
increase additional frequencies and enable Viet Namese airlines to start operating
on the sector for fair competition.

2.0 Annlysis of the Jssuc

2.1 Kcnya/Viet Nam Blateral Air Services Agreement



3.0 Wav rward

The National Assembly grants approval for the ratification of the Air services
Agreement between Kenya and viet Nam to enable submission of the Agreements
to Parliament and finalization of the ratification process. This will enable the
signing of the Air Services Agreement between Kenya and Viet Nam.

4



Article Title Comments
Article I Definitions

Article 2 Grant of Rights The Article grants the fltrst, second, third and

fourth freedoms of the air on a reciprocal basis to
each of the Contracting Parties.

Article 3 Designation
Authorization

and The Article provides for multiple designation of
airlines of both the Contracting Parties.

Article 4 Withholding
revocation
limitation
authorization

and
of

The Article provides for the right to withhold the
authority to operate or revoke the certificate(s) if
an airline does not meet the minimum set
standards.

Anicle 5 Application of Laws The Article reaffirms the applicability of the laws
and regulations goveming entry into, remaining
and departure fiom the Parties' territory. The
laws and regulations apply to the designated
airlines of the other Party, passengers, crew, mail
and cargo.

Article 6 Direct Transit The Article reaffirms that passengers, baggage

and cargo on transit shall not be screened if they
don't leave their designated area at ailport.
However, screening can be done for aviation
security, narcotics control, prevention of illegal
entry or in special circumstances.

Article 7 Recognition
Certificates

of Parties reaffirm to recognize Certificates of
airworthness, certificates of competency and

licenses issued by the other Contracting Party
and are still valid. The certificates must be equal
or above the ICAO set standards.

Article 8 Aviation Safety The Article provides for the procedure to be

followed when safety standards being maintained
by the other Party relating to aviation facilities,
aircrew, aircraft and the operation of aircraft are

inadequate. The Article is based on ICAO Annex
19.

Article 9 Aviation Security

1

KENYA/VIETNAM BILATERAL AIR SBRVICES AGREEMENT (BASA)

The Article defines the technical terminologies
used in the Bilateral Air Services Agreement
(BASA) text.

Designation is liberal.

The Article reaffirms the Parties obligation to
each other to protect the security of intemational
civil aviation against acts of unlawful
interference. The Article is based on ICAO
Annex 17.



Article I 0 User Charges The Article provides for user charges imposed by
the competent charging authorities ofeach Party
on airlines of the other Party to be just,
reasonable, non-discriminatory, equitably
apportioned among categories ofusers and based
on sound economic principles.

Article I I Duties, Taxes and Fees The Article grants on reciprocal basis exemption
from custom duties to the other Party for regular
equipment, supplies of fuel and lubricants as well
as aircraft stores on board aircraft and being used
on flight. Inspection fees and other similar
charges are also exempted.

Article l2 Fair Competition

Article l3 Establishment of Tariffs The Article provides for designated airlines to
establish tariffs based on commercial
considerations in the market place such as cost
of operation, characteristics of the service,
interests of the users, reasonable profit and other
market considerations.

Article 14 The Article provides for transfer of airlines
revenues earned fiom the air transportation
seruices in convertible currency from the
territory of the other Parly to their home country.

Article 15 Sale and rnarketing of
air service product

Arricle l6 Codesharing/Cooperativ
e arrangements

The Article provides for designated airlines to
enter into co-operative marketing arrangements
such as blocked space and code-share. The
airlines may be from one Party or the other Party
or third country airlines.

Article 17 Environmental
Protection

The Parties reaffirm to comply with ICAO
standards and Recommended practices of Annex
16 and existing ICAO policy and guidelines on
environmental protection with regard to aviation
activities. (noise and carbon monoxide)

Article l8 Statistics Parties reaffirm to supply at the request of the
aeronautical authorities of the other Party,
statements or statistics of passengers, cargo and

The parties reaffirm to ensures fair and equal
opportunity for the designated airlines to
compete in providing intemational air
trans orlation ovemed the A ement.

The Article provides for the right to sell and
market intemational air services and related
products in its teritory directly or tkough

ents and ri t to establish offices.al

2

Currency Conversion
and remittance of
Earnings



mail for purpose

designated airlines.
of reviewing operations of

The Article provides for submission o

schedules of designated airlines to the

aeronautical authorities of other Contracting

Party for their approval at least 30 days prio to
d services.the o eration of a

f flightApproval ofschedulesArticle l9

The Article reaffirms close co-operat

the Parties to ensure effective implementation of
the Air Services Agreement. A Party may request

for high level meeting up to Ministerial level or

escalate the consultations higher if deemed

ion between

necess

Article 20

The Article provides for the Proc
followed in dispute resolution. The process

includes negotiation between the Parties,

referring the issue to a person or body and

arbitral tribunal. Parties reaffirm to be bound by

any provisional measures indicated by such a
its finalor body pending

edure to be

hibunal/person
decision.

Settlement of DisPutesArticle 21

The Article provides for the Proc
amendments to the Agreement' Amendments

agreed by the Contracting Parties come into-

eifect when confirmed by an exchange of

edure of making

di lomatic Notes.

AmendmentArticle 22

The Parties reaffirm that the Agreement s

deemed to have been amended by provisions of
any multilateral air transport agreement, which

on both Parties.become bindintna

hall beMultilateral AgreementsArticle 23

The Article provides for terminat

Agreement by either Party and explains the

procedure for termination and the period the

termination takes to be effective.

ion of theTerminationA*icle 24

In the Article the Parties reaffirm
of the Agreement and its amendments with the

Intemational Civil Aviation Organization

for registration

ICAO u sitoon sl nature. ICAO is the

Registration with ICAOArticle 25

The Article stipulates the process

implementation of the Agreement upon signature

the Parties and its entry into force'by

ofEntry Into Force

3

Consultations

Article 26
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MEMORANDUM OF UNDERSTANDING (MOU) ON AIR

SERVICES AGREEMENT BETWEEN THE GOVERNMENT OF THE

REPUBLIC OF KENYA AND THE GOVERNMENT OF THE
SOCIALIST REPUBLIC OF VIET NAM

Delegations representing the Government of the Republic of Kenya

(hereinafter referred to as The Kenya Delegation) and the

Aeronautical Authority of the Socialist Republic of Viet Nam

(hereinafter referred to as The Viet Nam Delegation) and hereinafter

referred to collectively as "The Delegations" met in Ha Noi, Viet Nam

on 6th and 7th August, 2014 for the purpose of negotiating a new Air

Services Agreement and a Memorandum of Understanding.

The negotiations were held in a cordial and friendly atmosphere,

characteristic of the good relations that exist between the

Contracting Parties.

The list of both delegations is attached hereto as Appendix "A".

The following issues were discussed and agreed on as herein below:

1. BILATERAL AIR SERVICES AGREEMENT

Both delegations agreed to initial a new Air Services Agreement
(the Agreement) attached as Appendix B'

Both delegations further agreed to recommend to their respective

Governments the formal signing of the Agreement.

2. MEMORANDUM OF UNDERSTANDING

The following understanding was reaclted beiween the

Delegations:

\)



a) DESTGNATTON

The Delegations agreed to adopt multi-designatlon of airlines
from their respective countries.

b) FREQUENCY AND CAPACTTY

The Delegations agreed that the capacity and frequencies to
be applied on the agreed routes shall not be restricted.

c) ROUTE SCHEDULE

The Delegations agreed to adopt a liberal routes structure to
be operated by the designated airlines as provided for in the
Annex I to the Agreement.

d) TRAFTTC RIGHTS

Both delegations agreed that 3'd and 4th freedom trafflc rights
for passenger, combination and all-cargo servlces will
continue to be freely exchanged in accordance with the
provisions of the Agreement.

The delegations further agreed that, exerclse of the fifth
freedom traffic rights will be subject to agreement by the two
aeronautical authorities.

e) CODE-SHARE ARRANGEMENTS

Both delegations agreed that designated airlines can code
share with airlines of either Contracting Party. Further,
designated airlines are free to code share with airlines of
Third Party States as long as the third Party airlines have the
underlying traffic rights on routes in questlon.
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f) AVoIDANCE OF DOUBLETAXATION

The Delegations agreed to urge their competent authorities to
conclude an agreement for avoidance of double taxation on
revenues/ capital and profits arising from their respective
airlines activities and income in the territory of the other
Contracting Party.

g) CO-TERMINATION

The two delegations agreed that the designated airlines are
free to combine points in the territory of either contracting
pafi without cabotage.

ENTRY INTO FORCE OF THE MEMORANDUM OF
UNDERSTANDING

This Memorandum of Understanding shall come into force
upon signature.

Done at Ha Noion 7th August 2014.

3.

For the Government of The Republic
of Kenya

For the Aeronautical Authority of
the Socialist Republic of Viet Nam

tl.w

Mr. Benjamin Kiguhi Enyenze Mr. Vo Huy Cuong
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1. Chairman

2. Members

{,IST OF' KENVAN DEI,EG.{TION

Mr. Enyenze Benjamin Kiguhi
Senior Air Transport Officer
Minisfy of Transport and lnfrastructure

Ms. Chesoni Joan Magonjo
State Counsel
State Law Office

Mr. Owiti Peter Opiyo
Charge d'Affaire a.i
Kenya Embassy, Bangkok, Thailand

Mr. Kimemia Joram Michael Kageto
Legal Counsel
Ministry of Foreign Affairs and Intemational Trade

Mr. Wa4je Ezekiel Mwamure
Air Transport Officer
Kenya Civil Aviation Authority

Mr. Kamau George Karuthui
Legal Officer
Kenya Airports Authority

Mr. Mwangi Isaac Gitonga
Govemment and Industry Affairs
Kenya Airways
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Chairman

Membcrs

Appendix A

I,IST OF VIETNAMESE DE,LEGATION

Mr. Vo Huy Cuong
Depufy Director General
Civil Aviation Authority of Viet Nam (CAAV)

Mr. Ngo Thanh Phuong
Deputy Director
Legal Affairs and lntemational Cooperation Depadrnent, CAAV

Mr. Vu Hong Quang
Depufy Director
Air Transport Department, CAAV

Mrs. Le Thi Thu Ha
Officiat
Air Transport Deparhnent, CAAV

Mr. Nguyen Duc Lam
Official,
Legal Affairs and Intemational Cooperation Department, CAAV

Mr. Nguyen Tien Hoang
Deputy General Manager
Vietnam Airlines

I
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Appendix B

Air Services Agreement
between

the Government of the Republic of Kenya
and

the Government of the Sociatist Republic of Viet Nam
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I'rea mblo

The Gov-emment of the Republic of Kenya and the Govemment of the Socialist Republic of Viet Nam
(hereinaft er, "the Contracting Parties");

Being Parties to the Convention on International Civil Aviation opened for signature at Chicago on
7 December, 1944;

Desiring to promote an intemational aviation s)6tem based on competition among airlines in the
marketplace with minimum govemment interference and regulation;

Desiring to facilitate the expaasion of intemational air services opportunities;

Recognis[rg that efficient and competitive intemational air services enhance trade, the welfare of
consnmers, and economic growth; ,

Desiring to make it possible for airlines to offer the travelling and shrpping public a variety of service
options, and wishing to encourage individual a ines to develop and 

-implement 
innovative and

competitive prices; and

Desiring to ensure the highest degree of safety and security in intemational air services and reaffirnung
their grave concem about acts or threats against the security of aircraft, which jeopardise the safety of
persons or property, adversely affect the operation ofair services, and uadermine public confidence in the
safety of civil aviation.

Have agreed as follows:

I
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Articlc I
Definitions

For the purposes ofthis Agreement, unless otherwise stated, the term:

a) "air transportation" means the public carriage by aircraft of passengers, baggage, cargo and mail,
separately or in combination, for remuaeration or hire;

b) "aeronautical authorities" means, in the case of the Govemment of Republic of Kenya the
Minister/Cabinet Secretary in charge ofaviation; in the case of the Govemment ofthe Socialist Republic
of Viet Nam, the Civil Aviation Authority of Viet Nam, Ministry of Transport ; or in both cases any other
authority or person empowered to perform the functions now exercised by the said authorities;

c) "Agreement" means this Agreement, its Annex, and any amendments thereto;

d) "capaci!y'' is the amount(s) of services provided under the agreement, usually measured in the
number of flights (fiequencies) or seats or tons of cargo offered in a market (city pair, or
country-to-country) or on a route during a specific period, such as daily, weekly, seasonally or amually;

e) "Convention" means the Convention on International Civil Aviation opened for signature at Chicago
on the seventh day of December, 1944, and includes any Amex adopted under Article 90 of that
Convention, and any amendment ofthe Amexes or Convention under Articles 90 and 94, insofar as such
Annexes and amandments have become effective for both Contracting Parties;

f) "designated airline" means an airline which has been designated and authorized in accordance with
Article 3 of this Agreement;

g) "ICAO" means the Intemational Civil Aviation Organization;

h) "iatemational arr transportation" is air hansportation in which passengers, baggage, cargo and mail
which are taken on board in the territory ofone State are destined to another State;

i) "Contracting Party' is a State which has formally agreed to be bound by this ageement;

j) "tariff' means any fare, rate or charge for the carriage ofpassengers, baggage and/or cargo (excluding
mail) in air transportation charged by airlines, including their agents, and the conditions goveming the
availability of such fare, rate or charge;

k) "territory''in relation to a State mears the land areas, and in the case ofthe Socialist Republic of Viet
Nam, it lncludes mainland and islands, and under sovereignty of a Contracting Party, internal waters and
territorial seas, and the airspace above the said areas;

l) "user charges" mears a charge made to airlines by the competent authorities, or pennitted by them to
be made, for the provision of airport property or facilities or of air navigation facilities, or aviation
secudty facilities or services, including related services and facilities, for aircraft, their crews, passengers
and cargo; and

m) "air sewice", "international air service", "airline", and "stop for non-traffic purposes", have the
meanings assigned to them in Article 96 ofthe Convention. ,-

,''-
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Article 2
Grant of rights

l ' Each Contracting Party grants tolhe other Contmcting Party the rights specified in this Agreenent for
the purpose ofoperating int€mational air services on the routes specifi;d in the Route Scheduie.

2' Subject to the provisions ofthis Agreement, the airline(s) designated by each Contracting party shall
enjoy the following rights:

a) the right to fly without landing across the terrilory ofthe other Contracting party;

b) the right to make stops in the territory ofthe other contracting party for non-traffic purposes; and

c) the right to make stops at the point(s) on the r-oute(s) specifred in the Route Schedule to this
Agreement for the purpose of taking on board and discharging intemational traffic in passengers,
cargo and mail separately or in combination.

3. The airlines ofeach Conhacting Party, other than those designated under Article 3 ofthis Agreement,
shall also enjoy the rights specified in paragraphs 2 a) and b) oftiis Article.

4' Nothing in paragraph 2 shall be deemed to confer on the designated airline(s) of one Contracting
Party the priyilege of taking on board, in the territory of the other -ontracting p.iy, p^."nger., 

"u.goand mail for remuneration and destined for another point in the territory oftt 
" 

oltn"r iont u.tir[ frrry.

Article 3
Designation and authorization

1. Each Contracting Party shall have_ the right to designate rr writing to the other Contracting party one
or more airline(s) to operate the agreed services in accordance with thii Agreement.

2. on receipt.ofsuch a dbsignation, and of application fiom the designated airline, in lhe form and
manner prescribed for operating authorization, each contracting party shall g.uni th" appropriate
operating authorization with mirimum procedural detay, provided that:

a) 
_.substantial ownership and effective control are vested in the Conhacting party designating the

airline, nationals ofthat Contracting party;

b) the Contracting Party designating the airline is in compliance with the provisions set forth in
Article 8 Safety and Article 9 Aviation Security; and

c) the designated airline meets other conditions prescribed under the laws and regulations normally
applied to the operation of intemational air transport services by the Contracting iarty receiving the
designation.

3' On receipt ofthe operating authorization ofparagraph 2, a designated airline may at any time begin to
operate the agreed services for which it is so designated, providid that the airline coniplies witi the
applicable provisions ofthis Agleement. 

?,,
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Article 4
Withholding, revocation and limitation of authorization

l. The aeronautical authorities of each Contracting Pafiy shall have the right to with]rold the
authorizations referred to in Anicle 3 of this Agreement with respect to an airline designated by the other
Conkacting Party, and to revoke, suspend or impose conditions on such authorizations, temporarily or
permanently:

a) in the event that they are not satisfied that substantial ownership and effective control are vested
in the Contracting Party designating the airline, nationals ofthat Contracting Party;

b) in. the event of failure of the Contracting Parry designating the airline to comply with the
provisions set forth in Article 8 Safety and Article 9 Aviation Security; and

c) in the event of failure that such designated airline is qualified to meet other conditions prescribed
under the laws and regulations normally applied to the operation of intemational air transport services
by the Contracting Party receiving the designation.

2. Unless immediate action is essential to prevent infringement of the laws and regulations referred to
above or unless safety or securify r€quires action in accordance with the provisions of Articles 8 or 9, the
rights enumerated in paragraph I of this Article shall be exercised only after consultations between the
aeronautical authorities in conformity with Article 20 Consultations, of this Agreement.

Article 5
Application of laws

1. The laws and regulations of one Contracting Party goveming entry into and departure from its
territory of aircraft engaged in intemational air services, or the operation and navigation of such aircraft
while within its tenitory, shall be applied to aircraft of the designated airline of the other Contracting
Party.

3. Neither Contracting Parfy shall give preference to its own or any other airline over a designated
airline ofthe other Contracting Party engaged in similar intemational air transportation in the application
of its immigration, customs, quarantine and similar regulations.

Article 6
Direct transit

Passengers, baggage, and cargo in direct transit though the territory of any Contracting party and not
leaving the area of the airport reserved for such purpose shall not undergo any examination except for
reasons ofaviation security, narcotics control, prevention ofillegal entry or in special circumstalces.

V,ry

2. The laws and regulations of one Contracting Party relating to the entry into, stay in and departure
from its territory of passengers, crew and cargo including mail such as those regarding immigation,
customs, currency and health and quarantine shall apply to passengers, creu cargo and mail carried by
the aircraft ofthe designated airline ofthe other Contracting Party while they are within tl.re said territory.
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Article 7
Recognition of certilicates

l. Certificates of airworthiness, certificates of competency and licenses issued or rendered valid by one
Contracting Paay and still in force shall be recognized as valid by the other Contracting Party for the
purpose of operating the agreed services providcd that the requirements under which such certificates and
licenses were issued or rendered valid are equal to or above the minimum standards which may be
established pursuant to the Convention.

2. If the privileges or conditions of the licences or certificates referred to in paragraph I above, issued
by the aeronautical authorities ofone Contracting Party to any person or designated airline or in respect of
an aircraft used in the opemtion of the agreed services, should permit a difference from the minimum
standards established under the Convention, and which difference has been filed with the Intemational
civil Aviation organization, the other conhacting Pafty may request consultations between the
aeronautical authorities with a view to clariflng the practico in question.

3. Each contracting Party reserves th€ right, however, to refuse to recognize for the purpose of flights
above or landing within its own territory, certificates of competency and licenses $anted to its own
nationals by the other ConAacting Pany.

Article 8
Safefy

l. Each Contracting Paffy may requsst consultations at any time conceming the safety standards
maintained by the other Contracting Party in areas relating to aeronautical facilities, flight crew, aircrafl
and the operation ofaircraft. Such consultations shall take place within thirty days ofthat request.

2. Il following such consultations, one Contracthg Party finds that the other Conhacting Party does not
effectively maintain and administer safety standards in the areas referred to in paragraph 1 that me€t the
Standards established at that time pursuant to the Convenlion on International Civil Aviation (Doc 7300),
the other Contacting Party shall be informed of such findings and of the steps considered necessary to
conform with the ICAO Standards. The other Contracting Party shall then take appropriate corrective
action within an agreed time period. Failure by the other Contracting Party to take appropriate action
within the said period or such longer period as may be agreed shall be grounds for the applicatron of
Article 4 ofthis Agreement to revoke or suspend operating authorisalion

3. . Notwithstanding the obligation mentioned in Article 33 of the Chicago Convention it is agreed that
any aircraft operated by or, under a lease agreement, on behalf of the airline of one Contracting Party on
services to or llom the territory ofthe other Contracting Party, may, while within the tenitory ofthe other
Contracting Party be made the subject of an examination by the authorized representatives of the other
Conftacting Party, on board and around the aircraft to check both the validity of the aircraft documents
and those of its flight crew and the apparent condition of the aircraft and its equipfirent (in this Article
called "ramp inspection"), provided this does not lead to unreasonable delay.

4. lfany such ramp inspection or series of ramp inspections gives rise to:
a) Serious concems that an aircraft or the operation of an aircraft does not comply with the

minimum standards established at that time pursuant to the Chicago Convention; or
b) Serious concems that therc is a lack of effective maintenancc and administration of salety

standards established at that time pursuant to the Chicago Convention:
the Contracting Party carrying out the inspection shall, for the purposes of Article 33 of the Chicago
Convention, be free to conclude that the requirements under which the certificate or licenses in respect of

00/



I

that aircraft or in respect of the flight crew of that aircraft had been issued or rendered valid or that the

requirements under which that aircraft is operated are not equal to or above the minimum standards

established pursuant to the Chicago Convention.

5. In the event that access fot the purpose of undertaking a ramp inspcction ofair aircraft operated by an

airline of one Contacting Party in accordance with paragraph (3) of this Article is denied by a

representative of that airline, the other contracling party shall be free to infer that serious concems of the

type referred to in paragraph (4) of this Article arise and draw the conclusions referred in that paragraph.

6. Each Conhacting Party reserves the right to suspend or vary the operating authorization ofan airline

ofthe other Contracting Pafiy irnrnediately in the event the first Contracting Party concludes, whether as a

result of h ramp inspection, a series of ramp inspections, a denial of access for ramp inspection,

consultation or otherwise, that immediate action is essential to the safety ofan airline operation.

7. Any action by one Contracting Party in accordance \vith paragraphs (2) or (6) of this Anicle shall be

discontinued once the basis for the taking ofthat action ceases to exist.

8. With reference 1o paragraph 2, if it is determined that one Contracting Party remains m
non-compliance with ICAO Standards when the agreed time period has lapsed, the Secretary General of
ICAO should be advised thereof. The latter should also be advised of the subsequent satisfactory

resolution of the situation.

3. The Contracting Parties shall, in their mutual relations, act in conformity with the aviation security

provisions established by ICAO and designated as Alnexes to the Convention; they shall require that

operators of aircraft of their registry or operators of aircraft who have their principal place of business or

permanent residence in their territory and the operators of airports in their territory act in conformity with
such aviation security provisions. Each Contracting Party shall advise the other Contracting Pafly of any

difference between its national regulations and practices and the aviation security standards of the

Annexes. Either Contracting Party may rsquest immediate consultations with the other Contracting Party

t

at any time to discuss any such differences

Article 9
Aviation security

l. Consistent with their rights and obligations under intemational law, the Contracting Parties reafhrm

that their obligation to each other to protect the security of civil aviation against acts of unlawful
interference forms an integral part of this Ageement. Wilhout limiting the generality of their rights and

obligations under intemational law, the Contracting Parties shall, in particular, act in conformity with the

provisions ofthe Conv€ntion on Offences and Certain Other Acts Commifted on Board Aircrafl, signed at

Tokyo on 14 September 1963, the Convention for the Suppression of Unlawful Seizure of Aircraft,
signed at The Hague on 16 December 1970 and the Convention for the Suppression of Unlawful Acts

against the Safety of Civil Aviation, signed at Montreal on 23 September 1971, its Supplementary

Protocol for the Suppression of Unlawful Acts of Violence at Airports Serving Intemational Civil
Aviation, signed at Monaeal on 24 February 1988 as well as with any other convention and protocol

relating to the security of civil aviation which both Contracting Parties adhere to.

2. The Contracting Parties shall provide, upon request, all necessary assislance to each other to prevent

acts of unlau{ul seizure of civil aircral} and other unlawf:l acts against the safety of such aircraft, their
passengers and crew, airports and air navigation facilities, and any other theat to the security of civil
aviation.
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4. Each Conracting Party agrees that such operators of aircraft nray be required to observe thc aviation
securi$ provisions referred to in paragraph 3) above required by the other Contracting Party for entry
into, departure from, or while within, the territory ofthat oth€r Contracting Party. Each Contracting Party
shall ensure that adequate measues are effectively applied within its territory to protect the aircraft and to
inspect passengers, crew, cary-on items, baggage, cargo and aircraft stores prior to and dunng boarding
or loading. Each Contracting Party shall also give sl,rnpathetic consideration to any request from the other
Contracting Party for reasonable special security measures to meet a particular threat.

5. When an incident or threat of an incident of unlawful seizure of civil aircraft or other unlawful acts
against the safety of such aircraft, their passengers and cre\ , airports or air navigation facilities occurs,
the Contracting Parties shall assist each other by facilitating communications and other appropriate
measures intended to terminate rapidly and safely such incident or threat thereof,

6. Each Contracting Pany shall have the right, within sixty (60) days following notice (or such shorter
period as may be agreed between the aeronautical authorities), for its acronautical authorities to conduct
an assessment in the temtory ofthe other Contracting Patty of the security measures being carried out, or
planned to be carried out, by akcraft operators in respect of flights aninng from, or departing to the
territory of the first Contracting Party. The administrative arrangements for the conduct of such
assessments shall be agreed between the aeronautical authorities and implemented without delay so as to
ensure that assessments will be conducted expeditiously.

7. When a Contracting Party has reasonable grounds to believe that the other Contracting Pafiy has
departed from the provisions of this Article, the first Conhacting Party may request consultations. Such
consultations shall start within fifteen (15) dayr ofreceipt ofsuch a request from either Contracting Parry.
Failure to reach a satisfactory agreement within fifteen (15) days from the start of consultations shall
constitute grounds for withholding, revohng, suspending or imposing conditions on the authorizations of
the airline or airlines designated by the other contracting Party. when justified by an emergency, or to
prevent further non-compliance with the provisions of this Arhcle, the first Contracting Party may take
interim action at any time.

1. User charges that may be imposed by the competent chargrng authorities or bodies of each
Contracting Party on the airlines of the other Contracting Pany shall be just, reasonable, not unjustly
discriminatory, and equitably apportioned among categories of users. ln any event, any such user charges
shall be assessed on the airlines ofthe other Contracting Party on terms not less favourable than the most
favourable terms available to any other airline at the time the charges are assessed.

2. User charges imposed on the airlines of the other Contracting Party may reflect, but shall not exceed,
the full cost to the competent charging authorities or bodies of providing the appropriate airport, airport
environmental, air navigation, and aviation security facilities and services at the airport or within the
airport s)stem. Such full costs may include a reasonable retum on assets, after depreciation. Facilities and
services for which charges are made shall be provided on an efficient and economic basis.

3. Each Contracting Party shall encourage consultations between the competent charging authorities or
bodies in its territory and the airlines using the services and facilities, and shall encourage the competent
authorities or bodies and the airlines to exchange such information as may be necessary to permit an
accurate review ofthe reasonableness ofthe charges in accordance with the principles in paragraphs 1 and
2. Each Contracting Party shall encourage the competent charging authorities to provide users with

Article 10
User charges



t0

reasonable notice ofany proposal for changes in user charges to enable users to express their views before
chalges are made.

4. Neither Contracting Party shall be held, in dispute resolution procedures pursuant to Article
2lSettlement ofDisputes, to be in breach ofa provision ofthis Article, unless:

a) it fails to undertake a review ofthe charge or practice that is the subject ofcomplaint by the other
Contracting Party within a reasonable amount of time; or

b) following such a review it fails to take all steps within its power to remedy any charge or practice
that is inconsistent with this Anicle.

5. Airports, airways, air traffic control and air navigation services, aviation security, and other related
facilities and services that are provided in the teritory of one Contracting Pany shall be available for use

by the airlines of the other Contracting Party on terrns no less favourable than the most favourable terms

avaitabte to any airline engaged in similar intemational 6ir services at the time arrangements for use are

made.

Article I 'l

Duties, Taxes and Fees

1. Each Contracting Party shall on the basis of reciprocity exempt a designated airlines of the other

Contracting Party to the fullest extent possible under its national laws, rules an regulations from import
restrictions, customs duties, excise taxes, inspection fees and other national duties and charges on fuel,
lubricants, consumable technical supplies, spare parts including engines, regular aircraft equipment,
aircraft stores and other items intended for use solely in connection with the operation or servicing of
aircraft ofthe designated airline ofsuch other Contracting Party operating the agreed services.

2. The exemptions granted by this adicle shall apply to the items referred to in paragraph I :

a) intoduced into the territory of the Contracting Party by or on behalf of the designated airline of
the other Conhacting Party provide that such items may be required to be kept under customs

supervision or contol;

b) retained on board aircraft of the designated atline of one Contracting Party upon arrival in or
leaving the temtory ofthe other Conhacting Party; or

c) taken on board aircraft of the designated airline of one Contracting Party in the territory of the

other Contracting Party and intended for use in operating the agreed services;

lvhether or not such items are used or consumed wholly within the territory ofthe Contracting Party
granting the exemption, provided the ownership of such items is not transferred in the territory of the

said Contracting Party.

3. The regular airbome equipment, as well as the materials and supplies normally retained on board the

aircraft of a designated airline of either Conhacting Party, may be unloaded in the tenitory of the other

Parfy only with the approval ofthe customs authorities of that territory. In such case, they may be placed

under the supervision ofthe said authorities up to such time as they are re-exported or otherwise disposed

of in accordance with customs regulations.

t.'
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l. Each Contracting Party agrees:

a) that each designated airline shall have a fair and equal opportunity to compete in providing the
intemational air transportation govemed by the agreement; and

b) to take action to eliminate all forms of discrimination or unfair competitive practices adversely
affecting the competitive position ofa designated afuline ofthe other Contracting party.

2' Each Contracting Party shall.allow each designated airline(s) to determine the frequency and capacrty
of the intemational air service it offers, as weil as the traffii demand for the air'servi-ces, basid on
commercial considerations of the marketplace.

3 Consistent with this right, n€ither_ Contracting Party'shall unilaterally limit the volume of traffic, or
the air*aft_ q/pe or rypes operared by the designated airlines of the orher iontracting rJJ, ";;i;; -"ybe required for customs, tcchnical, operationai, or environmental reasons, consistent with articte 1s of tle
Convention.

4. Neither contracting Party sharl. require the filing of programmes for non-scheduled flights, or
operational plans by the designated airlines ofthe other Contractirg party for approval, e*c"pt as?ay u"
required on a non-discriminatory basis to enforce uniform conditioir 

^ ior"rr# by p.rugr.it 1z; ortni,
Article. If a .Contracting Party requires filing for information purposes, ii itrati minimlse ttre
administrative burdens of such filing requirementi and procedures on iir iransport intermediaries and on
designated airlines ofthe other Contracting party.

Article l2
Fair competition

Article l3
Establishment of Tariffs

l Each Contracting Pany shall allow tariffs for air services to be established by each designated airline
based on commercial considerations in the market place, incruding rhe cost of ofi.rution, tt,
characteristics ofthe service, the interests ofusers, a reasonable profit and-other market corsiae.ationr.

2' 
. Each Conkacting Pany may require notification to or filing with its aeronautical authorities of tariffs

to be charged to or from its territory by airlines ofthe other CJntracting party. Such notification or filing
by th-e airlines of both Contracting Parties may be required to be made no latlr than the initial offering of
a pnce.

3' Without prejudice_to the applicable competition and consumer protection laws prevailing in each
Contracting Party, neither Contracting Party shall tate unilateral action to prevent the co-nren"'"merr or
continxation ofa tariffproposed to be charged or.charged by a designated iirline ofrhe other Contracting
Party in connection with the intematioral air services p-rovided for Lirder this Agreement. lrt"*"niion, u,
described in paragraph (4) below, by the Conhacting iarties shall be limited to;

a) Prevention ofunreasonably discriminatory prices or practices;

b) Protection ofconsumers from prices that is unreasonably high or restrictive due to the abuse ofa
dominant position or due to concerted practice among airlines.

c) Protection of airlines from prices that are artificially low due to direct or indirect subsidv or
support;
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d) Protection of airlines Ilom prices that is artificially low, where evidence exists as to an intent to
eliminate competition.

4. Without prejudice to the provisions of paragraph (3) of this Article, the aeronautical authorities of
either Contracting Party may expressly disapprove tariff submitted by the designated airlines of the other
Contracting Pafy, where such aeronautical authorities find that a tariff proposed to be charged by such
airlines falls within the categories set forth in paragraph 3.a),3.b),3.c) or 3.d). In such event, the
concemed aeronautical authority

a) Shall send notification of its dissatisfaction to the aeronautical authorities of the other Contracting
Party,.and to the airline involved, as soon as possible, and in no event later than thirty (30) dals after
the date ofnotification or filing ofthe tariffin question; and

b) May request consultations in accordance with the procedures established under paragraph 5 of
this Article. Unless both aeronautical authorities hafe agreed to disapprove the tariff in question in
writing, the tariffshall be treated as having been approved.

5. The aeronautical authorities of each Contracting Party may request consultations with the
aeronautical authorities of the other Contracting Party on any tadff charged by an airline of the other
Contracting Party for intemational air services to or from the territory of the first Contracting Parry,
hcluding tariffs for which a notice of dissatisfaction has been given. These corsultations shall be held no
later than fifteen (15) days after receipt of the request. The aeronautical authorities of both Conkacting
Parties shall coopcrate in securing the necessary information for a reasoned resolution ofthe issue. If an
agreement is reached with respect to a tariff for which a notice of dissatisfaction has been given, the
aeronautical authorities of each Contracting Party shall use their best efforts to put that agreement into
effect. If such mutual agreement is not reached, the tariff shall go into effect or continue in effect.

Article 14
Currency conversion and remittance of earnings

Each Contacting Party shall permit airline(s) of the other Contracting Party to convert dnd transnit
abroad to the airline's(s') choice of State, on demard, all local revenues from the sale of air transport
services and associated activities directly linked to air transport in excess of sums locally disbursed, with
conversion and remittance permitted promptly without restrictions, discrimination or taxation in respect
thereof at the rate of exchange applicable as of the date of the request for conversion and remittance,
according to the foreign exchange regulations ofthe Contracting Party concemed.

Article l5
Sale and marketing of air service products

1. Each Contracting Party shall accord airlines ofthe other Contracting Party the right to sell and market
intemational air services and related products in its tefitory, either directly or through agents or other
intermediaries ofthe airline's choice, including the right to establish offrces, both on-line and off-line.

2. Each airline shall have the right to sell air transport sewices, and any person shall have the right to
purchase such transportation, in the currency ofthat tenitory, or in freely convertible currencies to the
degree permitted by national laws and regulations, provided that they are applied on a non-
discriminatory basis.

t.,","
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1. ln operating or holding out the authorized services on the agreed routes, any designated airline ofone
Conhacting Party may enter into cooperative marketing anangements such as joint venture, blocked
space or codesharing arrangements, with:

a) an airline or airlines of either Contracting party; and

b) an airline or airlines of a third country.

provided that all airlines in such arrangements (i) hold the appropriate authority and (ii) meet the
requirements norrnally applied to such anangements.

2. The Contracting Parties agree to take the necessary aetion to ensure that consumers are fully informed
and protected with respect to codeshared flights operating to or from their territory and that, as a
minimum, passengers be provided with the necessary information in the following ways:

a) orally and, if possible, in witirg at the time of booking;

b) in written form, on the ticket itself and./or (if not possible), on the itinerary docurnent
accompanying the ticket or on any other docurnent replacing the ticket, such as a written
confirmation, including information on whom to contact in case of a problem and a clear indication of
which airline is responsible in case ofdamage or accident; and

c) orally again, by the airline's ground staffat all stages ofthejoumey.

3. The airlines are required to file for approval any proposed cooperative arrangement with the
aeronautical authorities ofboth Contracting Parties at least 30 da)s before its proposed introduction.

l3

Article l6
Codesharing/Cooperative arrangements

Article 17
Environmental Protection

Article l8
Statistics

The Contracting Pa-rties support the need to protect the environrnent by promoting the sustainable
development ofaviation. The Contracting Parties agree with regard to operations between their respective
territories to comply with the ICAO Standards and Recommended practices (sARps) of Annex 16 and
the existing ICAO policy and guidance on envirorunental protection.

The aeronautical authorities of each Conhacting Party shall provide or cause its designated airline or
airlines to provide the aeronautical authorities of the other Contracting Party, upon request, periodic or
other statements of statistics as may be reasonably required for the purpose of reviewing the capacity
provided on the agreed sewices operated by the designated airline(s) ofthe first contractingparty.

.',,
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Article 19
Approval of schedules

l. The designated airline of each Contracting Party shall submit its envisaged flight schedules for
approval to the aeronautical authorities ofthe other Contracting Party at least thirty (30) days prior to tlie
operation ofthe agreed services. The same procedure shall apply to any modification thereof.

2. For supplementary flights which the designated airline ofone Contracting Party wtshes to operate on

the agreed services outside the approved timetable, that airline must request prior permission from the

aeronautical authorities of the other Contmcting Party.

Article 20
Consultations

In th6 spirit of close cooperation, the aeronautical authorities of the Contracting Parties shall consult with
each other from time to time with a view to ensuring the implementation of and satisfactory compliance

with the provisions ofthis Agreement. Either Contractin g Paiy may also request to hold a "High Level"
meeting, up to Ministerial level, if and when deemed necessary, to advance the process of consultations.

Article 2l
Settlement of disputes

l. If any dispute arises between the Contracting Parties relating to the interpretation or application of
this Agreement, the Conhacting Parties shall in the first place endeavor to settle it by negotiation.

2. If the Contracting Parties fail to reach a settlement by negotiation, they may agree to refer the dispute

for decision to some person or body; if they do not so agree, the dispute shall, at the request of either

Contracting Party, be submifted for decision to a tnbunal of tkee arbitrators one to be nominated by each

Contmcting Party and the third to be appointed by the two so nominated. Each of the Contracting Parties

shall nominate an arbitrator within a period of sixty (60) days from the date of receipt by either
Contracting Party from the other of a notice through diplomatic channels requesting arbitration of the

dispute by such a bibunal and the third arbitrator shall be appointed within a further period of sixty (60)

days. If either of the Contracting Parties fails to nominate an arbitrator within the period specified or if
the third arbitrator is not appointed within the period specified, the Intemational Civil Aviation
Organization may be requested by either Contracting Party to appoint an arbitrator or arbitrators as the

case may be within a period of thirty (30) days. In each case, the third arbitrator shall be a national of a

third State and shall act as President ofthe arbitral tribunal.

3. Except as otherwise agreed, the arbitral tribunal shall determine the limits of its junsdiction in

accordance with this Agreem€nt and shall establish its own procedural rules and shall determine the place

of arbitration having regard to the circumstances ofthe case. The tribunal, once formed, may recommend

interim reliefmeasure pending its final determination. At the direction ofthe tribunal or at the request of
either of the Contracting Parties, a conference to determine the precise issues to be arbitrated and the

specific procedures to be followed shall be held not later than 15 days after the tribunal is ftrlly
constituted.

4. The Contracting Parties shall comply with any decision given under paragraph (2) ofthis Article

5. Each Contracting Party shall be responsible for the cost of its designated arbitrator and subsidiary

staff provided and both Contracting Parties shall share equally all such further expenses involved itr the

activities ofthe tribunal, including those ofthe President. r'

(
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6. Either Contracting Pany may limit, withhold or revoke any rights or privileges which it has granted
by virtue ofthis agreement to the Contracting party in default hire&

Article 22
Arnendment

Aly amendments of this Ageement agreed by the Contracting Parties shall come into el}'ect when
confirmed by an exchange of diplomatic notes.

Article 23
Multilateral agreements

If a multilateral ageement conceming air transport comes into force in respect of both Contracting
Parties, the present Agreement shall be deemed to be amended so as to confor; to the provisions of that
multilateral agreement.

Either contracting Party may, at any time, give notice in writing, through diplomatic channels, to the
other Contracting Party of its decision to terminate this Agreemenl Such notici shall be simultaneously
communicated to ICAO. This Agreement shall terminate twelve (12) months after the date of receipt of
the notice by the other cont.acting Party, or any shorter period of time as may be agreed by ioth
Contracting Parties, unless the notice is withdrawn by agreement before the end ofthe exliry period. In
the absence of acknowledgement of receipt by rhe other Contracting Party, the notice shali bi deemed to
have been received fourteen (14) days after receipt of the notice by ICAO.

Article 24
Termination

Article 25
Registration with ICAO

This Ageement and any amendment thereto shall be registered upon its signature with the Intemational
Civil Aviation Organization by the Contracting parties.

Article 26
Entry into force

This Ageement shall be applied provisionally from the date of its signature and shall enter into force on
the day the last w tten notification is received by diplomatic note confirming that the Contracting parties
have fulfilled all respective intemal procedures required for the entry into forie ofthis Agreemeni

In the witness whereof the undersigned, being duly authorized by their respective Govemments, have
signed this Agreement.

Done at...., this ... Day of ... in the year .." in duplicate original copies in English and vietnamese
languages, both texts being equally authentic.

For the Government ofthe
Republic of Kenla

For the Govemment of
the Socialist Republic ofViet Nam

1.,
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Annex I
Route schedules

The Designated Airline(s) of the Republic of Kenya shall be entitled to operate scheduled
intemational air services in both directions on the routes specified hereafter:

The Designated Airline(s) ofthe Socialist R'epubtic of Viet Nam shall be entitled to operate

scheduled intemational air services in both directions on the routes specified hereafter:

l. Any point on the above routes may, at the option of the airline concemed, be omitted on any or
all flights, provided that any service either begins or terminates in the temtory of the Contracting
Party designating the airline.

2. The right ofthe designated airlines of either Contracting Party to transport passengers, cargo and

mail between the points in the territory ofthe other Contracting Party and points rr fte territory of
Third Parties shall be discussed and agreed upon by the aeronautical authorities of the two
Contracting Parties.
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MEMORANDUM OF UNDERSTANDING (MOU) ON AIR
SERVICES AGREEMENT BETWEEN THE GOVERNMENT OF THE

REPUBLIC OF KENYA AND THE GOVERNMENT OF THE

SOCIALIST REPUBLIC OF VIET NAM

Delegations representing the Government of the Republic of Kenya

(hereinafter referred to as The Kenya Delegation) and the

Aeronautical Authority of the Socialist Republic of Viet Nam

(hereinafter referred to as The Viet Nam Delegation) and hereinafter

referred to collectively as "The Delegations" met in Ha Noi, Viet Nam

on 6th and 7th August, 2OL4 for the purpose of negotiating a new Air

Services Agreement and a Memorandum of Understanding.

The negotiations were held in a cordial and friendly atmosphere,

characteristic of the good relations that exist between the

Contracting Parties.

The list of both delegations is attached hereto as Appendix "A".

The following issues were discussed and agreed on as herein below:

1. BILATERAL AIR SERVICES AGREEMENT

Both delegations agreed to initial a new Air Servlces Agreement

(the Agreement) attached as Appendix B'

Both delegations further agreed to recommend to their respective

Governments the formal signing of the Agreement.

2. MEMORANDUM OF UNDERSTANDING

The following understanding was reached between the

Delegations:
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a) DESTGNATTON

The Delegations agreed to adopt multi-designation of airlines
from their respective countries.

b) FREQUENCYAND CAPACTTY

The Delegations agreed that the capacity and frequencies to
be applied on the agreed routes shall not be restricted.

c) ROUTE SCHEDULE

The Delegations agreed to adopt a liberal routes structure to
be operated by the designated airlines as provided for in the
Annex I to the Agreement.

d) TRAFFTC RTGHTS

Both delegations agreed that 3'd and 4th freedom traffic rights
for passenger, combination and all-cargo services will
continue to be freely exchanged in accordance with the
provisions of the Agreement,

The delegations further agreed that, exercise of the fifth
freedom traffic rights will be subject to agreement by the two
aeronautical authorities.

e) CODE-SHARE ARRANGEMENTS

Both delegations agreed that deslgnated airlines can code
share with airlines of elther Contracting Party. Further,
designated airlines are free to code share with airlines of
Third Party States as long as the third Party airlines have the
underlying traffic rights on routes in question.
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f) AVoIDANCE OF DOUBLE TAXATION

The Delegations agreed to urge their competent authorities to
conclude an agreement for avoidance of double taxation on
revenues/ capital and profits arising from their respective
airlines activities and income in the territory of the other
Contracting Party.

S) CO-TERMINATION

The two delegations agreed that the designated airlines are
free to combine points in the territory of either contracting
party without cabotage.

ENTRY INTO FORCE OF THE MEMORANDUM OF
UNDERSTANDING

This Memorandum of Understanding shall come into force
upon signature.

Done at Ha Noion 7th August 2014.

3

For the Government of The Republic
of Kenya

For the Aeronautical Authority of
the Socialist Republic of _-Vjet 

Nam

!."",

Mr. Benjamin Kiguhi Enyenze Mr. Vo Huy Cuong
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1. Chairman

2. Members

LIST OF KEI{YAN DELEGATION

Mr. Enyenzc Benjamin Krguhr
Senior Air Transport Officer
Ministry of Transport and Infrastructure

Ms. Chesoni Joan Magonjo
State Counsel
State Law Office

Mr. Owiti Peter Opiyo
Charge d'Affaire a.i
Kenya Embassy, Bangkok, Thailand

Mr. Kimemia Joram Michael Kageto
Legal Counsel
Ministry of Foreign Affairs and Intemational Trade

Mr. Wanje Ezekiel Mwamure
Air Transport Oflicer
Kenya Civil Aviation Authority

Mr. Kamau George Karuthui
Legal Officer
Kenya Airports Authority

Mr. Mwangi Isaac Gitonga
Govemment and lndustry Affairs
Kenya Airways
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I Chairman

Members

Appendix A

I,IST OF VIETNAMESE DEI,EGATION

Mr. Vo Huy Cuong
Deputy Director General
Civil Aviation Authority of Viet Nam (CAAV)

Mr. Ngo Thanh Phuong
Deputy Director
Legal Affairs and Intemational Cooperation Department, CAAV

Mr. Vu Hong Quang
Deputy Director
Air Transport Dep artrnent, CAAV

Mrs. Le Thi Thu Ha
Official
Air Transport Departrnent, CAAV

Mr. Nguyen Duc Lam
Official,
Legal Affairs and Intemational Cooperation Department, CAAV

Mr. Nguyen Tien Hoang
Deputy General Manager
Vietnam Airlines
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Appendix B

Air Services Agreement
between

the Government of the Republic of Kenya
and

the Government of the Socialist Republic of Viet Nam
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Air Services Agreement

'l'alllc ol' ( lonte nts

Definitions
Grant of rights
Designation and authorizati on
Withholding revocation and limitation of authorization
Application of laws
DLect transit
Recognition of certifi cates
Safety
Aviation security
User charges
Duties, Taxes and Fees
Fair competition
Establishment of Tariffs
Curency conversion and remittance of eamings
Sale and marketing of air service products
Code-sharing/Cooperative arrangsments
Environmental protection
Statistics
Approval ofschedules
Consultations
Settlement ofdisputes
Amendments
Multilateral agreements
Termination
Registration with ICAO
Entry into force
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Article 1 -
Article 2
Article 3 " -
Article 4
Article 5
Article 6
Article 7
Article 8
Article 9
Article l0 -
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Article 14 -
Article 15 -
Article 16 -
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Article l8
Article 19 -
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Article 2l -
Article 22 -
Article 23 -
Article 24 -
Article 25 -
Article 26 -

Annex I Route schedules
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l'rcanrblc

The Gov-emment of the Republic of Kenya and the Govemment of the Socialist Republic of Viet Nam
(hereinafter, "the Contracting Parties");

Being Padies to the Convention on lntemational Civil Aviation opened for signature at Chicago orr
7 December, 1944;

Desiring to promote an intemational aviation s),stem based on competition among airlines in the
marketplace with minimum government interference and regulation;

Desiring to facilitate the expansion of intemational air services opportunities;

Recognising that efficient and competitive intemalional air services enhance trade, the welfare of
consumers, and economic growth;

Desiring to make it possible for airlines to offer the travelling and shrpping public a variety of service
options, and wishing to encourage individual airlines to develop and implement irurovative and
competitive prices; and

Desinng to ensure the highest degree of safety and security in intemational air services and reaflirming
their grave concem about acts or threats against the security of aircraft, which jeopardise the safety of
persons or properfy, adversely affect the operation ofair services, and undermine public confidence in the
safety of civil aviation.

Have ageed as follows:

#o
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Article I
Definitions

For the purposes ofthis Agreement, unless otherwise stated, the term:

a) "air bansportation" means the public carriage by aircraft of passengers, baggage, cargo and mail,
separately or in combination, for remuneration or hire;

b) "aeronautical authorities" means, in the case of the Govemment of Republic of Kenya the
Minister/Cabinet Secretary in charge of aviation; in the case ofthe Government ofthe Socialist Republic
of Viet N4m, the Civil Aviation Authority of Viet Nam, Ministry of Transport ; or in both cases any other
authority or person empowered to perform the functions now exercised by the said authorities;

c) "Agreement" means this Agreement, its Annex, and any amendments thereto;

d) "capacity'' is the amount(s) of services provided under the ageement, usually measured in the
number of flights (frequencies) or seats or tons of cargo offered in a market (city pair, or
counky-to-country) or on a route during a specific penod, such as daily, weekly, seasonally or amually;

e) "Convention" means the Convention on Intemational Civil Aviation opened for signature at Chicago
on the seventh day of December, 1944, atd includes any Annex adopted under Article 90 of that
Convention, and aly amendment ofthe Annexes or Convention under Articles 9O and94, insolar as such
Armexes and amendments have become effective for both Conhacting Parties;

f) "designated airline" means an airline which has been designated and authorized in accordance with
Article 3 of this Agrcement;

g) "ICAO" means the Intemational Civil Aviation Organization;

h) "intemational air transportation" is air transportation in wluch passengers, baggage, cargo and mail
which are taken on board in the territory ofone State are destined to another State;

i) "Contracting Party' is a State which has formally agreed to be bound by this agreement;

j) 'tariff'means any fare, rate or charge for the carriage ofpassengers, baggage and/or cargo (excluding
mail) in air transportation charged by airlines, including their agents, and the conditions goveming the
availability ofsuch fare, rate or charge;

k) "territory'' in relation to a State means the land areas, and in the case ofthe Socialist Republic of Viet
Nam, it includes mainland and islands, and under sovereignty of a Contracting Party, intemal waters and
territorial seas, and the airspace above the said areas;

m) "air sewice", "intemational air service", "airline", and "stop for non-traffic purposes", have the
meanings assigned to them in Article 96 ofthe Convention

l) "user charges" means a charge made to airlines by the competent authorities, or permjtted by them to
be made, for the provision of airport property or facilities or of air navigation facilttles, or aviation
security facilities or services, including related services and facilities, for aircraft, their crews, passengers
and cargo; and

Y,ry



Article 2
Grant of rights

l Each Contracting Party gants toihe other Contracting Party the rights specihed in this Agreement for
the purpose ofoperating intemational air services on rhe routes specifiid in the Route scheduie.

2. subject to the provisions of this Agreement, the airline(s) designated by each Contacting party shall
enjoy the following rights:

a) the right to fly without landing across the territory ofthe other contracting pady;

b) the right to make stops in the territory ofthe other contracting party for non-trafrc purposes; and

c) the right to make stops ar the point(s) on the r.oute(s) specified in the Route schedule ro this
Agreement for the purpose of taking on board and dischargrng intemational traffic in passengerc,
cargo and mail separately or in combination.

3. The airlines ofeach Conhacting Party, other than those designated under Article 3 ofthis Agreement,
shall also enjoy the rights specified in paragraphs 2 a) and b) of tlhis Article.

4' Nothing in paragaph 2 shalt be deemed to confer on the designated arline(s) of one Contracting
Party the privilege of taking on board, in the territory of the other 6onhacting ririy, p^..ng"r., l*go
and mail for remuneration and destined for another point in the territory of tfr" inr. iont."tin[ fu.ty.

Article 3
Designation and authorization

I' Each Contmcting Party shall have- the right to designate in writing to the other Contracting party one
or more airline(s) to operate the ageed services in accordance with thi-s Agreement.

2' On receipt ofsuch a dbsignation, and of applicatron from the designated airline, in the form and
manner prescribed for operating authorization, each conaacting party shall gant the appropriate
operating authorization with minimum procedural delay, provided that:

a). substantial ownership and effective control are vested in the Contracting party designating the
airline, nationals ofthat Contracting party;

b) 
.the Conftacting Party designating the airline is in compliance with the provisions set forth in

Article 8 Safety and Article 9 Aviation Security; and

c) the designated airline msets other conditions prescribed under the laws and regulations normally
applied to the operation of intemational air transport services by the Contracting iarty receiving the
designation.

3. on receipt ofthe operating authorizarion of paragraph 2, a designated airline may at any time begin to
operate the agreed services for which it is so desigrated, provided that the airline coniplies witlh the
applicable provisions of this Agreement.

t.",,JI,Y
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Article 4
Withholding, revocation and Iimitation of authorization

L The aeronautical authorities of each Contracting Party shall have the right to withhold the
authorizations referred to in Article 3 of this Agreement with respect to an airline designated by the other
Contracting Parry, and to revoke, suspend or impose conditions on such authorizations, temporarily or
permanently:

a) in the event that they are not satisfied that subslantial ownership and effective control are vested
in the Contracting Party designating the airline, nationals ofthat Contracting Party;

b) in. the event of failure of the Contracting Party designating the airline to comply with the
provisions set forth in Article 8 Safety and Article 9 Aviation Secprity; and

c) in the event of failure that such designated airline is qualified to meet other conditions prescribed
under the laws and regulations normally applied to the operation of intemational air trarsport services
by the Contracting Party receiving the designation.

2. Unless immediate action is essential to prevent infringement of the laws and regulations referred to
above or unless safsty or security requirBs action in accordance with the provisions ofArticles 8 or 9, the
rights enumerated in paragraph I of this Article shall be exercised only after consultations between the
aeronautical authorities in conformity with Article 20 Consultations, of this Agreement.

Article 5
Application of laws

1. The laws and regulations of one Contracting Party goveming entry into and departure from its
t€rritory of akcraft engaged in international air services, or the operation and navigation of such aircraft
while within its territory shall be applied to aircraft of the designated airline of the other Contracting
Party.

2. The laws and regulations of one Contracting Parly relating to the entry into, stay in and departure
from its territory of passengers, crew and cargo including mail such as those regarding imrrugration,
custorns, cu[ency and health and quarantine shall apply to passengers, crew, cargo and mail canied by
the aircraft ofthe designated airline ofthe other Contracting Party while they are witliin the said territory.

3. Neither Contracting Party shall give preference to its own or any other airline over a designated
airline ofthe other Contracting Party engaged in similar intemational air transportation in the application
of its immigration, customs, quarantine and similar regulations.

Articlc 6
Direct transit

Passengers, baggage, and cargo in direct transit through the territory of any Contracting Party and not
leaving the area of the airport reserved for such purpose shall not undergo any examination except for
reasons ofaviation security, narootics control, prevention ofillegal entry or in special circumstances.

V,ry
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2. If the privileges or conditions of the licences or certificates referred to in paragraph I above, issued
by the aeronautical authorities of on-e Contracting Party to any person or deslgnited iirtine or in rcspect of
an aircraft used in the operation of the agreed services, should permit a difference fiom the minimum
standards established under the Convention, and which difference has been filed with the International
Civil Aviation Organization, the other Contracting Party may request consultations between the
aeronautical authorities with a view to clariflng the practice in question.

3. Each contracting Parry reserves the right, however, to refuse to recognize for the purpose of flights
above or landing within its own territory, certificates of competency und li""nses granied to its own
nationals by the other Confiacting Parry.

Article 7
Recognition of certificates

I . Certificates of airworthiness, certificates of competency and licenses issued or rendered valid by one
Contracting Party and still in force shall be recognized as valid by the other Conlracting party for tlre
purpose of operating the agreed services provided that the requirements under which such iertifiiates and
licenses were issued or rendered valid are equal to or above the minimum standards which may be
established pursuant 10 the Convention.

Article 8
Sal'cty

3. . Notwithstanding the obligation mentioned in Article 33 ofthe Cllcago Convention it is agreed that
any aircraft operated by or, under a lease agreement, on behalf ofthe airline of one Contracting- party on
services to or from the territory ofthe other Contracting Party, may, while within the tenitory oithe other
Contracting Party be made the subject of an examination by the authorized representatives of the other
Contracting Party, on board and around the aircraft to check both the validity ;f the aircraft documents
and those of its flight crew and the apparent condition of the aircraft and its equipment (in this Article
called "ramp inspection"), provided this does not lead to umeasonable delay.

4. If any such ramp inspection or series of ramp inspections gives rise to:
a) Serious concems that an aircraft or the operation of an aircraft does no1 comply with the

minimum standards established at that time pursuant to the Chicago Convention; ti
b) Serious concems that there is a lack of elfective maintenance and administration of safety

standards established at that time pursuant to thc Chicago Convention:
the Contracting Party carrying out the inspection shall, for the purposes of Article 33 of thc Chicago
Convention, be free to conclude that the requirements under whicli the certificate or licenses ir rcspect of

l. Each Contracting Parry may request consultations at any time conceming the safety standards
maintained by the other Contracting Party in areas relating to aeronautical facilities, flight crew, aircraft
and the operation of aircraft. such consultations shall take place within thirty days of that request.

2. If, following such consultations, one Contmcting Party finds that the other Contractrng party does not
effectively maintain and administer safety standards in tie areas referred to in paragraph t thai meet the
Standards established at that time pursuant to the Convenlion on International Gvil)viation (Doc 7300),
the other Contracting Party shall be informed of such findings and of the steps considered necessary to
conform with the ICAO Standards. The other Contracting Party shall then take appropriate corrective
action within an agreed time period. Failure by the other Contracting Party to talie appropriate action
within the said period or such longer period as may be agreed shall be grounds for tie application of
Article 4 of this Agreement to revoke or suspend operating authorisation

,fil / ,",
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that aircraft or in respect ofthe flight crew ofthat aircraft had been issued or rendered valid or that the

requirements under which that aircraft is operated are not equal to or above the minimum standards

established pursuant to the Chicago Convention.

5. h the event that access for the purpose ofundertaking a ramp inspection of air aircraft operated by an

airline of one Contacting Party in accordance with paragraph (3) of this Article is denied by a

representative of that airline, the other contracting party shall be free to infer that serious concems of the

type referred to in paragraph (4) ofthis Article arise and draw the conclusions referred in that paragraph.

6. Each Contracting Parfy reserves the right to suspend or vary the operating authorization ofan airline

ofthe other Contracting Party ir nediately in the event the first Contracting Party concludes, whether as a

result of b ramp inspection, a series of ramp inspections, a denial of access for ramp inspection,

consultation or otherwise, that immediate action is essential to the safety ofan airline operation.

7. Any action by one Contracting Paay in accordance lvith pamgraphs (2) or (6) of this Article shall be

discontinued once the basis for the taking ofthat action ceases to exist.

8. With referenc€ to paragraph 2, if it is determined that one Contracting Party remains in
non-compliance wi*r ICAO Standards when the agreed time period has lapsed, the Secretary General of
ICAO should be advised thereof. The latter should also be advised of the subsequent satisfactory

resolution of the situation.

Article 9
Aviation security

l. Consistent wilh their rights and obligations under intemational law, the Contracting Parties reaifirm
that their obligation to each other to protect the security of civil aviation against acts of unlawful
interference forms an integral part of this Ageement. Without limiting the generality of their rights and

obligations under intemational law, the Conkacting Parties shall, in particular, act in conformity with the

provisions ofthe Convention on Offences and Certain Other Acts Committed on Board Aircraft, signed at

Tokyo on 14 September 1963, the Convention for the Suppression of Unlauful Seizure of Aircraft,
signed at The Hague on 16 December 1970 and the Convention for the Suppression of Unlawful Acts

against the Safety of Civil Aviation, si$red at Montreal on 23 September 1971, its Supplementary

Protocol for the Suppression of Unlawful Acts of Violence at Airports Serving lntemational Civil
Aviation, signed at Montreal on 24 February 1988 as well as with any other convention and protocol

relating to the security ofcivil aviation which both Contracting Parties adhere to.

2. The Contracting Parties shall provide, upon request, all necessary assistance to each other to prevent

acts of unla*drl seizure of civil aircraft and other unlar*d:l acts against the safety of such aircrafl, their
passengers and crew, airports and air navigation facililies, and any other thrcat to the security of civil
aviation.

3. The Contracting Parties shall, in their mutual relations, act in conformity with the aviation security
provisions established by ICAO and designated as Annexes to the Convention; they shall require that

operators of aircraft of their registry or operators of aircraft who have their principal place of business or
permanent residence in their territory and the operators of airports in their territory act in conformity with
such ayiation security provisions. Each Contracting Party shall advise the other Contracting Party of any

difference between its national regulations and practices and the aviation security standards of the

Annexes. Either Contracting Party may request immediate consultations with the other Contracting Pa y
at any time to discuss any such differences. 

. . ..,-
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4. Each Contracting Parly agrees that such operators of aircraft may be required to observe the aviation
security provisions referred to in paragraph 3) above required by the other CoDtracting Party for entry
into, departure llom, or while within, the territory ofthat other Contracting Party. Each Contracting Party
shall ensure that adequate measures are effectively applied within its tenitory to protect the aircraft and to
inspect passengers, crew, carry-on items, baggage, cargo and aircraft stores prior to and during boarding
or loading. Each Contracting Party shall also give syr.rpathetic consideration to any request from the other
Contracting Party for reasonable special security measures to meet a particular threat.

5. When an incident or threat of an incident of unlawful seizure of civil aircraft or other unlawful acts
against the safety of such aircraft, their passengers and crew, airports or air navigation facilities occurs,
the Contracting Padies shall assist each other by facititating corffnunications and other appropriate
measures intended to terminate rapidly and safely such incident or tkeat thereof.

6. Each Contracting Party shall have the dght, within sixty (60) days following notice (or such shorter
period as may be agreed between the aeronautical authorities), for its aeronautical authorities to conduct
an assessment in the lerritory ofthe other Contracting Patty of the security measures being carried out, or
planned to be carried out, by aircraft operators in respect of flights arriving from, or departing to the
territory of the first Contracting Party. The administrative arrangements for the conduct of such
assessments shall be agreed between the aeronautical authorities and implemented without delay so as to
ensure that assessments will be conducted expeditiously.

7. When a Conkacting Party has reasonable gounds to believe that the other Contracting Paily has
depafied from the provisions of this Article, the first Contracting Party may request consultaiions. Such
consultations shall stad within fifteen (15) dalr ofreceipt ofsuch a request from either Contracting Party.
Failure to reach a satisfactory agreement within fifteen (15) days from the start of consultafions shall
constitute gounds for withholding, revoking, suspendhg or imposing conditions on the authorizations of
the airline or airlines designated by the other contracting Party. when justified by an emergency, or to
prevent further non-compliance with the provisions of this Article, the first Contracting Party may take
interim action at any time.

Article 10
User charges

l. User charges that may be imposed by the competent charging authorities or bodies of each
Contracting Party on the airlines of the other Contracting Party shall be just, reasonable, not unjustly
discriminatory, and equitably apportioned among categories of users. In any event, any such user charges
shall be assessed on the airlines of the other Contractmg Party on terms not less favourable than the most
favourable terms available to any other airline at the time the charges are assessed.

2. User charges imposed on the airlines ofthe other Contracting Party may reflect, but shall not exceed,
the full cost to the competent charging authorities or bodies of providing the appropriate airport, airport
environmental, air navigation, and aviation sccurity facilities and services at the airport oLwithin the
airport system. Such full costs may include a reasonable retum on assets, after depreciation. Facilities and
services for which charges are made shall be provided on an efficient and economic basis.

3. Each Contracting Party shall encourage consultations between the competent charging authorities or
bodies in its tenitory and the airlines using the services and facilities, and shall encourage the competent
authorities or bodies and the airlines to exchange such ilformation as may be necessary to pemrit an
accurate review ofthe reasonableness ofthe charges in accordance with the principles in paragraphs I and
2. Each Contracting Party shall encourag€ the competent charging authorities to provide users with
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reasonable notice ofany proposal for changes in user charges to enable users to express their views before
changes are made.

4. Neither Contracting Pady shall be held, in dispute resolution procedures pursuant to Arlicle
2lSettlement ofDisputes, to be in breach ofa provision of this Article, unless:

a) it fails to undertake a review of the charge or practice that is the subject of complaint by the other
Contracting Party within a reasonable amount of time; or

b) following such a review it fails to take all steps within its power to remedy any charge or practice

that is inconsistent with this Article.

5. Airports, airway,s, air traffic control and air navigation services, aviation security, and other related
facilities and sewices that are provided in the territory of one Contracting Party shall be available for use

by the airlines of the other Contracting Party on terms no less favourable than the most favourable terms
available to any airline engaged in similar intemational dir services at the time arangements for use are

made.

Article 1l
Duties, Taxes and Fees

l. Each Conhacting Party shall on the basis of reciprocity exempt a designated airlines of the other
Contracting Party to the fullest extent possible under its national laws, rules an regulations from import
restrictions, customs duties, excise taxes, inspection fees ald other national duties and charges on fuel,
lubricants, consumable technical supplies, spare parts including engines, regular aircraft equipment,
aircraft stores and other items intended for use solely in connection with the operation or servicing of
aircraft ofthe designated airline ofsuch other Contracting Parry operating the agr€ed services.

2. The exemptions granted by this article shall apply to the items referred to in paragraph 1:

a) inkoduced into the territory of the Contracting Party by or on behalf ofthe designated airline of
the other Contracting Party provide that such items may be required to be kept under customs

supervision or contol;

b) retained on board aircraft of the designated airline of one Contracting Party upon arrival in or
leaving the territory ofthe other Contracting Party; or

c) taken on board aircraft of the designated airline of one Contracting Party in the territory of the

other Conhacting Pady and intended for use in operating the agreed services;

whether or not such items are used or consumed wholly within the territory of the Contracting Party
granting the exemption, provided the ownership ofsuch items is not tmnsfered in the territory ofthe
said Contracting Parry.

3. The regular airbome equipment, as well as the materials and supplies normally retained on board the

aircraft of a designated airline of eiiher Contracting Party, may be unloaded in the territory of the other

Party only with the approval ofthe customs authorities ofthat temtory. In such case, they may be placed

under the supervision ofthe said authorities up to such time as they are re-exported or otherwise disposed

ofin accordance with customs regulations.

t,.



l. Each Contracting Party agrees:

a) that each designated airrine shalr have a fair and equal opportunity to compete in providing the
intemational air transportation govemed by the agreement; and

b) to take action to eliminate all forms of discrimination or unfair competilive practices adversely
affecting the competitive position ofa designated airline ofthe other contracting parry.

2' Each Contracting Party shall.allow each designated airline(s) to determine the frequency and capaclty
of the intemalional air service it offers, as weil as the traffii demand for the air servi'cer, uu.'.a on
commercial considerations of the marketplace.

3 Consistent with this right, neither_ Contracting Party'shall unilaterally limit the volume of traffic, or
the aircraft- type or bpes operated by the designatid airlines of the other contracting party, 

"*""pt 
,, -uybe required for customs, technical, operationai, or environmeffal reasons, consisteniwitn-erticte ts oftne

Convention.

4. Neither contacting Party shall. require the filing of programmes for non-scheduled flights, or
op€rafional plans by the designated airlines oJ the other contracting party for approval, except ;;;, be
required on a non-discrimrnatory basis to enforce uniform conditioir 

^ io...r# by p.rrg.uir, 1ijoi6ri,Article. If a contracting party requires filing for information purposes, ii itau minimise tire
adminishative burdens of such filing requirementi and procedures on ii, iunrpo.t intermediaries and on
designated airlines ofthe other Contracting party.

ll

Article 12
Fair competition

Article 13
Establishment of Tariffs

l. Each Contracting Pany shall allow tariffs for air services to be established by each designated airline
based on commercial considerations in,the market prace, including the cost of oi"r"iioq tr*
characteristics ofthe service, the interests ofusers, a reasonable-profit and-other market conrid"rution..

2 
. Each Contracting Party may require notification to or filing with its aeronautical authorities of tariffs

to be charged to or from its territory by airlines ofthe other C&rtracring party. Such ,"tif"rii", 
".'nr*gby the- anlines of both Contracting Parties may be required to be made no later than the initial offering of

a pnce.

3 Without prejudice_to the applicable competition and consumer protcction laws prevailing in each
Contracting Party, neither Contacting Parry shall take unilateral action to prevent tt 

" "o*..r"""."nt o,
continxation ofa tanffproposed to be charged or.charged by a designated airline ofthe other Contracting
Party in connection with the intemational air services p,-rovid-ed for under this Agreement. Interr'entiorr, as
described in paragraph (4) below, by the Contuacting parties shall be limited to;

a) Prevention ofunreasonably discriminatory prices or practices;

b) Protection ofconsumers from prices that is unreasonably high or restrictive due to the abuse ofa
dominant position or due to concerted practice among airlines.

c) Protection of airlines from prices that are artificially low due to direct or indirect subsidy or
support;
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d) Protection ofairlines l?om prices that is artifrcially [ow, where evidence exists as to an intent to
eliminate competition.

4. Without prejudice to the provisions of paragraph (3) of this Article, the aeronautical authorities of
either Contracting Parry may expressly disapprove tadff subrrutted by the designated airlines of the other
Contmcting Party, where such aeronautical authorities find that a tanff proposed to be charged by such
airlines falls withir the categories set forth in paragraph 3.a),3.b),3.c) or 3.d). ln such event, the
concemed aeronautical authority

b) May request consultations in accordance with the procedures established under paragraph 5 of
this Article. Unless both aeronautical authorities hafe agreed to disapprove the tariff in question in
w ting, the tariff shall be heated as having been approved.

5. The aeronautical authorities of each Contracting Party may request consultations with the
aeronautical authorities of the other Contracting Party on any tariff charged by an airline of the other
Conhacting Party for intemational air services to or from the teritory of the first Confacting Party,
including tariffs for which a notice of dissatisfaction has been given. These consultations shall be held no
later than fifteen (15) dals after receipt of the request. The aeronautical authorities of both Contracting
Parties shall cooperate in securing the necessary information for a reasoned resolution of the issue. Ifan
agreement is reached with respect to a tariff for which a notice of dissatisfaction has been given, the
aeronautical authorities of each Contracting Party shall use thqir best efforts to put that agreement into
effect. If such mutual agreement is not reache4 the tariff shall go into effect or continue in effect.

Article 14
Currency conversion and remittance of earnings

Each Conhacting Party shall permit airline(s) of the other Contracting Party to convert dnd transmit
abroad to the airline's(s') choice of State, on demand, all local revenues from the sale of air transport
services and associated activities directly linked to air transport in excess of sums locally disbursed, with
conversion and remittance permitted promptly without restrictions, discrimination or taxation in respect

thereof at the rate of exchange applicable as of the date of the request for conversion and remittance,
according to the foreign exchange regulations of the Contracting Party concemed.

Article 15
Sale and marketing of air service products

1. Each Contracting Party shall accord airlines ofthe other Contracting Party the nght to sell and market
international air services and related products in its tenitory, either directly or through agents or other
intermediaries ofthe airline's choice, including the right to establish offices, both on-line and off-line.

2. Each airline shall have the right to sell air transport services, and any person shall have the right to
purchase such transportation, in the currency ofthat territory, or in freely convertible currencies to the

degree permitted by national laws and regulations, provided that they are applied on a non-
discriminatory basis 

/,.. t,

(

a) Shall send notification of its dissatisfaction to the aeronautical authorities ofthe other Contracting
Party,.and to the airline involved, as soon as possible, and in no event later than thirty (30) days after
the date ofnotification or filing of the tariffin question; and

W
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Article 16
Codesharing/Cooperative arrangements

l. In operating or holding or"rt the authorized services on the agreed routes, any designated airline ofone
Contracting Party may enter into cooperative marketing arrangements such'as joi-nt venture, blocked
space or codesharing arrangements, with:

a) an atline or airlines of either Contracting party; and

b) an airline or airlines ofa third country.

Article 17
Environmental Protection

provided that all airlines in such anangements (i) hold the appropriate authority and (ii) meet the
requirements normally applied to such arrangements.

2 
_ 
The Contracting Parties agree to take the necessary aotion to ensure that consumers are fully informed

and protected with respect to codeshared flights operating to or from their territory and that, as a
minimum, passengers be provided with the necessary informition in the fo[owing ways:

a) orally and, ifpossible, in writing at the time ofbooking;

b) in written forrq on the ticket itself and/or (if not possible), on the itinerary document
accompanying the ticket or on any other document replacing the ticket, such ai a written
confirmation, including information on whom to contacl in case ofi problem and a clear indication of
which airline is responsible in case ofdamage or accident; and

c) orally again, by the airlineh ground staff at all stages ofthejoumey.

3. The airlines are required to file for approval any proposed cooperative arrangement with the
aeronautical authorities ofboth Conkacting Parties at least 30 days before its proposed inlroduction.

The 
_Contracting Parties support the need to protect the environment by promoting the sustainable

development ofaviation. The Contracting Parties agree with regard to operaiio;s betweJn their respective
territories to comply with the ICAO Standards and Recommended Praitices (SARps) of Annex 16 and
the existing ICAO policy and guidance on environmental protection.

Article 18
Statistics

The aeronautical authorities of each Contracting Party shall provide or cause its designated airline or
airlines to provide the aeronautical authorities of the other contracting party, upon ,"q-u"rt, p"riodi" o,
other statements of statistics as may be reasonably required for the purposi of reviewing ilie capacity
provided on the agreed services operated by the designated airline(s) ofthe first contracting-party.

,f'
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Article 19
Approval of schedules

l. The designated airline of each Contracting Party shall submit its envisaged flight schedules for

approval to the aeronautical authorities ofthe other Contracting Parfy at least thirty (30) days prior to the

operation ofthe agreed services. The same procedure shall apply to any modification thereof.

2. For supplementary flights which the designated airline of one Contracting Party wishes to operate on

the agreed services outside the approved timetable, that airline must request prior permission from the

aeronautical authorities of the other Contracting Party.

Article 20
Consultations

In the spirit of close cooperation, the aeronautical authorities ofthe Contracting Parties shall consult with
each other from time to time with a view to ensuring the implementation of and satisfactory compliance

with the provisions of this Agreement. Either Contracting Party may also request to hold a "High Level"

meeting, up to Ministerial level, ifand when deemed necessary, to advance the process ofconsultations.

Article 21

Settlement of disputes

1. If any dispute arises between the Contracting Parties relating to the interpretation or application of
this Agreement, the contacting Parties shall in the fiIst place endeavor to settle it by negotiation.

2. If the Contracting Parties fail to reach a settlement by negotiation, they may agree to refer the dispute

for decision to some person or body; if they do not so agree, the dispute shall, at the lequest of either

Contracting Party, be submitted for decision to a tribunal ofthree arbitmtors one to be nominated by each

Contracting Party and the third to be appointed by the two so nomilated. Each of the Contracting Parties

shall nominate an arbitrator within a period of sixty (60) days from the date of receipt by either

Contracting Party from the other of a notice through diplomatic channels requesting arbitration of the

dispute by such a tribunal and the third arbitrator shall be appointed within a further period of sixty (60)

days. If either of the Conhacting Parties fails to nominate an arbitrator within the period specified or if
the third arbitrator is not appointed within the period specified, the Intemational Civil Aviation

Organization may be requested by either Contracting Party to appoint an arbitrator or arbitrators as the

case may be within a period of thirty (30) days. In each case, the third arbitrator shall be a national of a

third State and shall act as President ofthe arbitral tribunal'

3. Except as otherwise agreed, the arbitral tnbunal shall determine the Lmits of its jurisdiction tn

accordance with this Agreement and shall establish its own procedural rules and shall determine the place

ofarbitration having regard to the circumstances ofthe case. The tribunal, once formed, may recommend

interim reliefmeasure pending its final determination. At the direction ofthe tribunal or at the request of
either of the Contracting Parties, a conference to determine the precise issues to be arbitrated and the

specific procedures to be followed shall be held not later than 15 days after the tribunal is fully
constituted.

4. The Contracting Parties shall comply with any decision given under paragraph (2) ofthis Article.

5. Each Contracting Party shalt be responsible for the cost of its designated arbitrator and subsidiary

staff provided and both Contracting Parties shall share equally all such further expenses involved in the

activities of the tribunal, including those ofthe President

(
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6 Either Contracting Party may limit, withhold or revoke any rights or privileges which it has granted
by virtue of this agre€ment to the Contracting party in default hirerif.
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Articlc 22
Amcntlment

Aly amendments of this Agreement agreed by the Contracting Parties shall come into effect when
confirmed by an exchange of diplomatic notes.

Article 23
Multilateral agreements

If a multilateral agreement conceming air transport comes into force in respect of both Contracting
Parties, the present Agreement shall be deemed to be amended so as to conform to the provisions ofthat
multilateral agreement.

Either_contracting Party may, at any time, give notice in w ting, through diplomatic channels, to the
other Conhacting Party of its decision to terminate th.is Agreemenl. Such notici shall be simultaneously
comnunicaled to ICAO. This Agreement shall terminate twelve (12) months after the date of receipt of
the notice by the other contracting Party, or any shorter penod of time as may be agreed by toth
contracting Parties, unless the notice is withdrawn by agreement before the end ofthe exiiry perioa. n
the absence of aclcrowledgement ofreceipt by the other Contracting Party, the notice shali be deemea to
have been received fourteen (14) days after receipt of the notice by I-iAO.

Article 24
Termination

Article 25
Registration with ICAO

Ttus Agreement and any amendment thereto shall be registered upon its signature with the International
Civil Aviation Organization by the Contracting parties.

Article 26
Entry into force

This_ Agreement shall be applied provisionally from the date of its signature and shall enter into force on
the day the last xritten notification is received by diplomatic note coifirming that the Contractint p;fiies
have fulfilled all respective intemal procedures required for the entry into forie ofthis Ageemeni

In the witness whereof the undersigned, being duly authorized by their respective Govemments, have
signed this Agreement.

Done at...., this ... Day of... in the year ... in duplicate original copies in English and Vietnamese
languages, both texts berng equally authentic.

For the Governrnent ofthe
Republic of Kenla

For the Goverffnent of
the Socialist Republic ofViet Nam

IM
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Annex I
Route schedules

The Designated Airline(s) of the Republic of Kenya shall be entitled to operate scheduled
intemational air services in both drections on the routes specified hereafter:

The Designated Airline(s) ofthe Socialist Rapublic of Viet Nam shall be entitled to operate
scheduled intemational air services in both directions on the routes specified hereafter:

I}

Notc

l. Any point on the above routes may, at the option ofthe airline concemed, be omitted on any or
all flights, provided that any service either begins or terminates in the territory ofthe Contracting
Party designating the airline.

2. The right ofthe designated airlines ofeither Contractlng Party to transport passengers, cargo and
mail between the points in the territory ofthe other Contracting Party and points in the territory of
Third Parties shall be discussed and agreed upon by the aeronautical authorities of the two
Contracting Parties.

'p7{,
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PARLIAMENTARY PAPER ON THE RATIFICATION OF BILATERAL
AIR SERVICES AGII.EEMENT BETWEEN THE GOVERNMENT OF

THE REPUBLIC OF KENYA AND THE GOVERNMENT OF THE

SOCIALIST REPUBLIC OF VIET NAM

1.0 Backg round Information

The Ministry of Transport and Inlrastructure takes the lead in negotiating and

reviewing Bilateral Air Services Agreements between Kenya and various States to

facilitate Kenyan air operators such as Kenya Airways provide scheduled air

services and expand their existing route network, in addition to allowing foreign

carriers access into the Kenyan market. These Agreements are negotiated by a

team comprising of representatives from the Ministry of 'Iransport and

InfrastructJre, Ministry of Foreign Affairs and International Trade, Office of the

Attorney General and Department of Justice, Kenya Civil Aviation Authority,

Kenya Airports Authority, Kenya Tourism Board and Kenya Airways.

The Agreements are negotiated in line with the Integrated National Transport

Policy, which indicates that Kenya is keen to liberalize new and existing

Agreements on the basis of the Yamoussouklo Decision for states within Africa

and on the basis ofequal opportunity and reciprocity for other States.

The Agreements facilitate airlines to expand their existing route networks by

directly operating scheduled air services to other markets. In addition, where

airlines ari unable to offer services the Agreements provide for them to enter into

Commercial Arrangements especially code share, which allow airlines to grow the

demand in other markets by putting their code on other carriers. For example,

Kenya Airways has a code share agreement with KLM which allows it to put its

coae rcQ on KLM operated flights into Europe and other destinations thereby

offering passengers seamless connectivity to the traveling public.

The Agreements are based on a standard template issued by the International Civil

Aviation organization (lcAo) and contain standard Articles on Grant of Rights;

Designation; Authorization; Application of National Laws; Recognition of
certificates and Licenses; Aviation Safety and Security; custorns Duties and other

Charges; amongst others.

In order to operationalize an Agreernent it is nornral practice for the delegations

representing the concerned states to sign a Memorandum of Understanding

2



(MoU) that gives force to the Agreement as it awaits the signing by the Cabinet
Secretaries or Ministers in charge of Civil Aviation. In other instances the
Agreernents contain clauses that require for the signing of the Agreement prior to
entry into force.

2.0 Analvsis of thc lssue

The Bilateral Air Services Agreement between the Republic of Kenya and the
Socialist Republic of Viet Nam was negotiated and initialed on 7'h August, 2014.
In order to operationalize the Agreernent,, delegations from the two states signed a

Memorandum of Understanding (MoU) that gave force to the Agreement while
awaiting signing by the Cabinet Secretaries or Ministers in charge of Civil
Aviation.

The Agreement is modeled on the ICAO template and based on equal
opportunities and reciprocity. The Agreement is liberal and aimed at enabling
designated airlines of either State to operate scheduled air services between their
territories without any restrictions. It provides for multiple designation of airlines,
unlimited number of frequencies, no restriction on aircraft capacity and an open
and liberal route schedule. Exercise of 5'h Freedom Traffic Rights, is subjected to
agreement by the two aeronautical authorities.

The Agreement between the Republic of Kenya and the Socialist Republic of Viet
Narn was negotiated and initialed on 7'h August, 2014 inHa Noi, Viet Nam (copy
attached). Delegations representing the two States signed an MoU on the same
day operationalizing the provisions of the negotiated and initialed Agreement.
Kenya Airways plans to commence daily scheduled flights to Ha Noi, Viet Nam
effective lrom 30'h March, 2015 and is keen on increasing the number of
frequencies and entry points into Viet Nam in the near future. Additionally, the
airline plans to extend its flights to points into China from Viet Nam. Currently,
there is no Viet Namese airline operating scheduled flights into Kenya. We
believe that the signing of the Agreement will give irnpetus to Kenya Airways to
increase additional frequencies and enable Viet Namese airlines to start operating
on the sector for fair competition.

l

2,1 Kcnya/Viet Nanr Blateral Air Scrvices Agrccment



The National Assembly grants approval for the ratification of the Air Services
Agreement between Kenya and Viet Nam to enable submission of the Agreements
to Parliament and finalization of the ratification process. This will enable the
signing of the Air Services Agreement between Kenya and Viet Nam.

4
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KENYA/VIETNAM BILATERAL AIR SERVICES AGREEMENT (BASA)

Article Title Comments
Article I Definitions The Article defines the technical terminologies

used in the Bilateral Air Services Agreement
(BASA) text.

Article 2 The Article grants the first, second, third and

fourth freedoms of the air on a reciprocal basis to
each of the Contracting Parties.

Article 3 Designation
Authorization

and The Article provides for multiple designation of
airlines of both the Contracting Parties.

Designation is Iiberal.
Article 4 withholding

revocation
limitation
authorization

and
of

The Article provides for the right to withhold the

authority to operate or revoke the certificate(s) if
an airline does not meet the minimum set

standards.

Article 5 Application of Laws The Article reaffirms the applicability of the laws
and regulations governing entry into, remaining
and departure frorn the Parties' territory. The
laws and regulations apply to the designated
airlines of the other Party, passengers, crew, mail
and cargo.

Article 6 Direct Transit The Article reaffirms that passengers, baggage

and cargo on transit shall not be screened if they
don't leave their designated area at airport.
However, screening can be done for aviation
security, narcotics control, prevention of illegal
entry or in special circumstances.

Article 7 Recognition
Certificates

of Parties reaffirm to recognize Certificates of
airworthness, certificates of competency and

licenses issued by the other Contracting Party
and are still valid. The certificates must be equal
or above the ICAO set standards.

Article 8 Aviation Safety The Article provides for the procedure to be
followed when safety standards being maintained
by the other Party relating to aviation facilities,
aircrew, aircraft and the operation of aircraft are

inadequate. The Article is based on ICAO Annex
19.

Aviation Security The Article reaffirrns the Parties obligation to
each other to protect the security of intemational
civil aviation against acts of unlawful
interference. The Article is based on ICAO
Annex 17.

1

Grant of Rights

Article 9



Article I 0 User Charges The Article provides for user charges imposed by
the competent charging authorities of each Party
on airlines of the other Party to be just,
reasonable, non-discriminatory, equitably
apportioned among categories ofusers and based
on sound economic principles.

Article I I Duties. Taxes and Fees The Article grants on reciprocal basis exemption
from custom duties to the other Party for regular
equipment, supplies of fuel and lubricants as well
as aircraft stores on board aircraft and being used
on flight. Inspection fees and other similar
charges are also exempted.

Article l2 Fair Competition

Article 13 Establishment of Tariffs The Article provides for designated airlines to
establish tariffs based on commercial
considerations in the market place such as cost
of operation, characteristics of the service,
interests of the users, reasonable profit and other
market considerations.

Article l4 Currency Conversion
and remittance of
Eamings

The Article provides for transfer of airlines
revenues eamed from the air transportation
services in convertible currency fiom the
territory of the other Party to their home country.

Article l5 Sale and rnarketing of
air service product

Alticle 17

Article l8

Codesharing/Cooperativ
e arrangements

The Article provides for designated airlines to
enter into co-operative marketing arrangements
such as blocked space and code-share. The
airlines may be from one Party or the other Party
or third country airlines.

Environmental
Protection

The Parties reaffirm to comply with ICAO
standards and Recommended practices of Annex
16 and existing ICAO policy and guidelines on
environmental protection with regard to aviation
activities. (noise and carbon monoxide)

Statistics Parties reafflrm to supply at the request of the
aeronautical authorities of the other Party,
statements or statistics of passengers, cargo and

The parties reaffirm to ensures fair and equal
opportunity for the designated airlines to
compete in providing intemational air
trans ortation overned b the A ement

The Article provides for the right to sell and
market international air services and related
products in its territory directly or through
a ents, and ri t to establish offices.

2
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mail for purpose
designated airlines.

of reviewing operations of

The Article provides for submission o

schedules of designated airlines to the

aeronautical authorities of other Contracting

Parly for their approval at least 30 days prio to
eed services.the o eration of a

f flightArticle 19

The Article reaffirms close co-operat

the Parties to ensure effective implementation of
the Air Services Agreement. A Party may request

for high level meeting up to Ministerial level or

escalate the consultations higher if deemed

ion between

necessa

Cor.rsultationsArticle 20

The Arlicle provides for the Proc
followed in dispute resolution. The process

includes negotiation between the Parties,

referring the issue to a person or body and

arbitral tribunal. Parties reaffirm to be bound by

any provisional measures indicated by such a

tribunal/person or body pending its final

decision.

edure to beSettlement of DisPutesArticle 2l

The Article provides for the procedure o

amendments to the Agreement.

agreed by the Contracting Parties

effect when confirmed by an exchange of

f making

di lomatic Notes.

Amendments
colne lnto

AmendmentArlicle 22

The Parties reaffirm that the Agreement sha

deemed to have been amended by provisions of
any multilateral air transport agreement, which

on both Parties.become bindinlll a

ll beMultilateral AgreementsArticle 23

Agreement by either Party and explains the

procedure for termination and the period the

termination takes to be effective.

for termination of theThe Article providesTerminationA*icle 24

In the Article the Parties reaffirm for reg

of the Agreement and its amendments with the

International Civil Aviation Organization

istration

ICAO ositou on sl ature. ICAO is the

Registration with ICAOArticle 25

The Article stipulates the process

implementation of the Agreement upon signature

the Parties and its entry into force.by

ol'Entry Into Force

3
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AIR SERVICES AGREEMENT BETWEEN THE REPUBLIC OF KENYA AND THE REPUBLIC OF
NIGER

PREAMBLE

The Republic of and the Republic of Niger Kenya fiointly refened to as the Contracting Parties and
in the singular as a Contracting Party);

Being Parties to the Convention on lnternational Civil Aviation opened for signature at Chicago on
the seventh day of December, 1944;

Noting the Yamoussoukro Decision relating to the implementation of the Yamoussoukro
Declaration concerning the liberalization of Access to Air Transportation Market in Africa on 14

November 1999 as endorsed by the summit of the Organization of African Unity (OAU) Heads of
State in July 2000;

Acknowledging the importance of air transportation as a means of creating and preserving
friendship, understanding and co-operation between the peoples of the two countries;

Desiring to contribute to the progress of international air transport opportunities;

Desiring to conclude an Agreement, for the purpose of establishing and operating air services
between and beyond their respective territories;

Desiring to ensure the highest degree of safety and security in international air transport and
reafftrming their grave concern about acts or threats against the security of aircraft, which
jeopardize the safety of persons or property, adversely affect the operation of air transportation,
and undermine public confidence in the safety of civil aviation and

HEREBY AGREE as follows -

)M e4

Desiring to facilitate the expansion of international air transport opportunities;

Desiring to make it possible for Airlines to offer the traveling and shipping public a variety of
service options at prices that are not discriminatory and do not represent abuse of a dominant
position and wishing to encourage individual Airlines to develop and implement innovative and
competitive prices.



For the purpose of this Agreement and any annex attached hereto, unless the context othenvise

requires the terms and the expressions below have the followings meanings:

a) ,,Abuja Treaty": the Treaty establishing the African Economic Community adopted at Abuja,' 
Nigeria on the 

-3,oday 
of June 199'1 and which entered into force on 12rh May 1994;

b) ,,Aeronautical Authorities": in the case of the Republic of Kenya, the Cabinet Secretary in

charge of Civil Aviation and in the case of the Republic of Niger, the Minister in charge of Civil

Aviation; in either case, any person or body authorized under its laws to perform a particular

function to which this Agreement relates;

c) "Agreed services": the scheduled international air services which may be operated by virtue

of this Agreement;

d) ,,Agreement,': this agreement , the Annex thereto and any amendments to the Agreement or to

the Annex;

e) "aircraft equipment" "aircraft stores" and "spare parts": as respeCtively assigned to them in

Annex 9 of the Convention;

f) ,,air service","international air service", "Airline(s)" and "stop for non-traffic purposes":

as respectively assigned to them in Article 96 of the Convention;

g) ,,Annex": the route schedule annexed to this Agreement and any clauses or notes appearing in

such Annex and any modification made thereto in accordance with the provisions of Articles

16 and 18 ofthis Agreement;

h) "Code.sharing": a commercial arrangement whereby passengers of two or more Airline(s)

travel together-on on. aircraft bearing the Airline(s) flight code of two or more Airline(s);

i) " Countries bound bythe Yamoussoukro Decision" :

The African States signatories to the Abuia Treaty and who have not filed formal

notification to withdraw from the "Yamoussoukro Decision"; and
r)

3w ,l+

ARTICLE 1

DEFINITIONS



ll) Any other Country which though not Party to the said Treaty, has declared in writing its
intention to be bound by the Yamoussoukro Decision.

j) "Convention": the Convention on lnternational Civil Aviation, opened for signature at Chicago
on 7$ December 1944 and includes; (i) any amendment thereto which has entered into force
underArticle 94 (a)thereof and has been ratified by both Contracting Parties and (ii)anyAnnex
or any amendment thereto adopted under Article 90 of that Convention, in so far as such
amendment or annex is at any the given time effective for both Contracting parties;

k) "Designated Airline(s)": the Airline(s) which has/have been designated and authorized in
accordance with Article 3 of this Agreement,

I) "Decision": the Decision relating to the implementation of the Yamoussoukro Declaration
concerning the Liberalization ofAccess ofAir Transport of 14tr November 1999 as endorsed by
the OAU Heads of State on 1 1th July 2000 including the Appendices and Amendments;

m) "Full cost": the cost of providing service plus a reasonable charge for administrative overhead;

n) "Scheduled services": those services operated regularly by a designated Airline(s) according
to schedules published in advance to cover a time table period;

o) "Specified routes": the air routes as set forth in the Annex thereto on which the agreed
service may be operated;

p) "Tariff" : the fare or rate to be paid for the caniage of passengers and their baggage and cargo
(other than mail) and the conditions governing the availability or applicability of that fare or rate,
including the charges and conditions for services ancillary to the carriage;

q) "Territory": the meaning assigned to it in article 2 of the Convention;

r) "Traffic": the carriage of passengers, cargo and mail;

s) "User charges': fees or rates levied for the use of airports, navigational facilities and other
related services offered by one contracting Party to the other.

I
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1. Each Contracting Party grants to the other Contracting Party, the rights specified in this

Agreement for the purpose of establishing the agreed services on the specified routes in the

annexes to this Agreement. The Airline (s) designated by each Contracting Party shall enjoy,

while operating the agreed services on the specified route, the following rights:

a) To fly without landing across the tenitory of the other Contracting Party;

b) To make stops in the said tenitory for non-traffic purposes;

c) To make stops in the said territory at the points specified for that route in the schedules to

this Agreement for the purpose of putting down and taking up international traffic in

passengers, cargo and mail, coming from or destined for the tenitory of the other

Contracting Party.

2. Each Party shall enjoy in addition to the rights specified in paragraph 1 of this Article, 5m

freedom traffic rights in respect of other African States in accordance with the Yamoussoukro

Decision.

3. Nothinginsub-Articles(1)and(2)shallconferonadesignatedairlineofaContractingPartythe
right of taking on board in the territory of the other Contracting Party, passengers, baggage,

cargo and mail, canied for remuneration or hire and destined for another point in the territory of

the other Contracting Party.

4. lf because of armed conflict, political disturbances or developments, or special and unusual

circumstances, a designated airline of a Contracting Party is unable to operate a service on its

normal routes, the other Contracting Party shall use its best efforts to facilitate the continued

operation of such service through appropriate temporary rearrangements of such routes,

including the temporary granting of alternative rights, as mutually decided by the Contracting

Parties

w
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ARTICLE 2

RIGHTS AND PRIVILEGES OF DESIGNATED AIRLINE (S)

4



ARTICLE 3

DESIGNATION AND AUTHORIZATION OF AIRLINES

1. Each Contracting party shall have the right to designate in writing to the other Contracting Party

one or more Airlines for the purpose of operating the agreed services on the specified routes,

and to withdraw or alter such designations through diplomatic channels and shall identify

whether the Airline or airlines are authorized to conduct the type of air transportation specified

in the Annex.

2. On receipt of such designation, the other Contracting party shall, subject to the provlsions of
paragraph (3) and (a) of this Article, without delay but not later than 30 days, grant to the

Airline(s) designated the appropriate operating authorization.

3. The Aeronautical Authority of a Contracting Party may require the Airlines designated by the

other Contracting party to satisfy them that it is qualifled to fulflll the conditions prescribed under

the laws and regulations normally and reasonably applied to the operation of international air

services by such authorities in conformity with the provisions of the Convention.

4. Each Contracting Party shall have the right to refuse to grant the operating authorization

referred to in paragraph (2) of this Article or to impose such conditions as it may deem

necessary on the exercise by a designated Airline(s) of the rights specified in Article 2 of this

Agreement.

5. The party designating the Airline(s) shall maintain and administer the standards set forth in

Article 6 (Safety) and Article 7 (Aviation Security) of this Agreement,

6. When an Airline has been so designated and authorized, it may begin at any time to operate

the agreed services provided that a tariff established in accordance with the provisions of

Article 9 of this Agreement is in force in respect of that service.

ARTICLE 4

REVOCATION AND SUSPENSION OF OPERATING AUTHORIZATION

'1 . Each Contracting Party shall have the right to revoke or suspend an operating authorization for

the exercise of the rights specified in Article 2 of this Agreement by the designated Airline(s) of

the other Contracting Party, or to impose such conditions as it may deem necessary on the

exercise of these rights;
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a) Where it is not satisfied that substantial ownership and effective control of the airline are

vested in the Contracting Party designating the airline or its nationals'

b) Where the airline fails to comply with the laws and the regulations in force in the territory of

the Contracting Party granting theses rights; or

c) Where the Airline(s) otherwise fails to operate in accordance with the conditions prescribed

under this Agreement.

d) The Other party is not maintaining and administering the standards as set forth in Article 6

(Safety) of this Agreement.

2. Unless immediate revocation, suspension or imposition of the conditions mentioned in

paragraph 1 of this Article is essential to prevent further infringements of the laws or the

r.grirtions of the provisions of this Agreement, such right of revocation or suspension shall be

exlrcised only after consultation with the aeronautical authorities of the other Contracting Party.

ARTICLE 5

APPLICABILITY OF NATIONAL LAWS AND REGULATIONS

1. The laws and regulations of one Contracting party relating to admission to, flight within or

departure from iti territory of aircraft of its designated Airline(s) engaged in international air

navigation, or to the operation or navigation of such aircraft while within its territory shall

likeviise apply to the aircraft of the Designated Airline of the other Contracting Party and shall

be complied with by such aircraft upon entering or departing from or while within the territory of

that Contracting Party.

2. The laws and regulations of one Contracting Party relating to admission to, stay in, or departure

from its territor/of passengers, crew or cargo including mail, such as regulations relating to

entry, exit, emigration, immigration, passporls as well as customs and sanitary measures, shall

appty to passengers, crew or cargo including mail canied by the aircraft of the designated

Airline of the other Contracting eirty upon entry into or departure from or while within the

territory of the said Contracting Party.t

3. Traffic in direct transit across the tenitory of either Contracting Party and not leaving the area of

the airport reserved for such purposes shall, except in respect of security measures, narcotics

controi or in special circumstances, be subject to no more than a simplified control,

@.+7
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4. Neither Contracting Party may grant any preference to its own Airline with regard to the
designated Airlines of the other Contracting Party in the application of the laws and regulations
indicated in this Article.

5. Each Contracting Party shall, upon request of the other Contracting Party supply the copies of
the relevant laws regulations, regulations and procedures referred to in this Agreement.

ARTICLE 6
SAFETY

1. EachPartyshall recognizeasvalid,forthepurposeofoperatingtheairhansportationprovided
for in this Agreement, certificates of airworthiness, certiflcates of competency, and licenses
issued or validated by the other Party and still in force, provided that the requirements for such
ceftificates or licenses are at least equal to the minimum standards that may be established
pursuant to the Convention.

2. Each Party reserves the right, however, to refuse to recognize, for the purpose of flights
undertaken pursuant to rights granted under Article 2 (Rights and Privileges of Designated
Airline(s), certiflcates of competency and licenses granted to its own nationals by the other
Contracting Party.

3. Either Party may request consultation concerning the Safety Standards maintained by the other
Party relating to aeronautical facilities, air crews, aircraft and operation of the Designated
Airlines. lf, following such consultations, one Party finds that the other Party does not
effectively maintain and administer safety standards and requirements in these areas that are
at least equal to the minimum standards that may be established pursuant to the Convention,
the other party shall be notified of such findings and the steps considered necessary to conform
with these minimum standards, and the other party shall take appropriate corrective action.

4. Each Party reserves the right to withhold, revoke, or limit the operating authorization or
technical permission of an Airline or Airlines designated by the other party in the event the other
Party does not take such appropriate conectlve action immediately.

IJ
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ARTICLE 7

AVIATION SECURITY

1, Consistent with their rights and obligations under international law, the Contracting Parties

reaffirm that their obligaiion to each oiher to protect the security of civil aviation against acts of

unlaMul interference forms an integrat part oi this Agreerent. Without limiting the generality of

their rights and obligations under iniernational law, the Contracting Parties shall in particular act

in coniormity with the provisions of the Convention on offenses and Certain Other Acts

committed on board Aircraft; signed at Tokyo on l4 September 1963, the convention for the

Supfression of Unlawful Seizur6 of Aircraft signed at the Hague on 16th-Dec-ember 1970 and

the bonvention for the Suppression of Unlawful Acts against the Safety of Civil Aviation signed

at Montreal on 23,0 September 1971, and the Protocol for the Suppression of Unlawful Acts of

Violence at Airports Serving lnternational Civil Aviation, signed at lr/ontreal on 24tn February

1988, the Convention on thJ Marking of Plastic Explosives for the Purpose of Detection, signed

at Mbntreal on 1sr Mlarch 1991 insofar as both Contracting Parties are party to these

conventions and any other Convention on Aviation Security to which the Contracting Parties

shall become PartY.

2. The Contracting Parties shall provide upon request all necessary assistance to each other to- 
prevent acts of-unla6ul seizure of civii aircrafi and other unlawful acts against the safety of

such aircraft, their passengers and crew, airports and air navigation facilities, and any other

threat to the security of Jivil aviation, The parties shall, in their mutual relations' act in

conformity with the aviation security provisions established by the lnternational Civil Aviation

organization and designated as Annexes to the convention on lnternational civil Aviation to

the extent that such security provisions are applicable to the Parties; they shall require that

operators of aircraft who have their principal place of business or permanent residence in their

territory and the operators of airports in their territory act in conformity with such aviation

security provisions.

3. Each Contracting Party agrees that such operations of aircraft may be required to observe the

aviation security-provisioni referred to in paragraph (2) above required by the other Contractlng

party for entry into, departure from, or wnite witnin, the territory of that other Contracting Party'

eacfr Contraiting party shall ensure that adequate measures are effectively applied within its

tenitory to proteit ine 
'aircratt 

and to inspect passengers, crew, carry-on items, baggage, cargo

and aiicrafi stores prior to and during boarding or loading. Each Contracting Party shall also

live sympathetic consideration to an! requestlrom the other Contracting Party for reasonable

special security measures to meet a particular threat. 
ts// Dx, e



4. When an incident or threat of an incident of unlawful seizure of civil aircraft or other unlawful
acts against the safety of such aircraft, their passengers and crew, airports of air navigation
facilities occur, the Contracting Parties shall assist each other by facilitating communications
and other appropriate measures intended to terminate rapidly and safely such incident or threat
thereof with the minimum risk of life.

ARTICLE 8

FAIR COMPETITION

1. Each Party shall allow a fair and equal opportunity for the Designated Airline(s) of both Parties
to compete in providing the international airtransportation covered by this Agreement.

2. Each Party shall take all appropriate action within its jurisdiction to eliminate all forms of
discrimination or unfair competitive practices adversely affecting the competitive position of the
Airline(s) of the other party.

3. Nelther Party shall unilaterally limit the volume of traffic frequency or regularity of service, or
aircraft type or types operated by the Designated Airline(s) of the other Party, in terms of this
Agreement, except as may be required for customs, technical, operational or environment
reasons under uniform conditions consistent with Article 15 of the Convention,

4. Either Party may require the filing of schedules or operational plans by airlines of the other
Party for approval. Provided such a requirement may be on a non-discriminatory basis. lf a
Pafty requires filings it shall minimize the administrative burden of filing requirement and
procedures on airtransportation intermediaries and on designated airlines of the other party.

5. Any restrictions on the operations of the Designated Airline(s) of the other Contracting Party
shall be in accordance with the terms of this Agreement and its Annexes or by such applicable
conditions of the Convention.

ARTICLE 9
PRICING

1. Each Pady shall allow prices for air transportation to be established by each Designated Airline
based upon commercial considerations jn the market place. lntervention by the Parties shall be
limited to;-

,''\-.(_--.-)'

a) Prevention of unreasonably discriminatory prices or practices;
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b) protection of consumers from prices that are unreasonably high or restrictive due to the

abuse of a dominant Position, and

c) Protection of Aidines from prices that is artificially low

2. Each party may require notification to or filing with its aeronautical authorities of prices to be

charged to or fiom its territory by Airlines ol the other Party. Notification or filing by the

AirlirL(s) of both parties may be required no more than 30 days before the proposed date of

effectiveness. ln individual tases, notifications for filing may be permitted on shorter notice

than normally required. lf a Party permits an Airline to file a price on short notice, the price shall

become effeltive on the proposed date for traffic originating in the territory of that Party.

3. lf a Party believes that a price proposed to be charged by an Airline of the other Party for

international air transporiation between the territories of parties is inconsistent with

considerations set forth in paragraph '1 of this Article, it shall notify the other Party of the

reasons for its dissatisfaction as soon as possible.

4. Except as otherwise provided in this Article, neither Party shall take unilateral action to prevent

the inauguration or continuation of a price proposed to be charged or charged by an Airline of

either pjrty for international Air transportation between the territories on interline basis, lf either

party believes that any such price is inconsistent with the considerations set forth in paragraph

1 of this Article, it shall request consultations and notify the other Party of the reasons for its

dissatisfaction as soon as possible. These consultations shall be held not later than 30 days

after receipt of the request, and the parties shall cooperate in securing.informatlon necessary

for reasoned resolution of the issue. lf the Parties reach Agreement with respect to a price for

which a notice of dissatisfaction has been given, each party shall use its best efforts to put that

Rgreement into effect. Without such muiual Agreement, the previously existing price shall

continue in effect.

w
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ARTICLE 1O

EXEMPTION FROM CUSTOMS DUTIES, TAXES, INSPECTION FEES AND
OTHER SIMILAR CHARGES

1. Aircraft operated on international air services by the Designated Airline of either Contracting
Party, as well as their regular equipment supplies of fuel and lubricants and aircraft stores
(including food, beverages and tobacco) on board such aircraft shall be exempted from all
customs duties, taxes, inspection fees and other similar charges on arriving in the territory of
the other Contracting Party, provided that such equipment and supplies remain on board the
aircraft up to such time as they are re-exported or are used on the part of the journey
performed over that territory,

2. There shall also be exempt from the same duties, taxes, fees and charges with the exception of
charges conesponding to the service performed :

a) Aircraft stores taken on board in the territory of a Contracting Party, within limits fixed by the
Customs Authorities of the said tenitory and for use on board outbound aircraft of the other
contracting Party engaged on international air services.

b) Spare parts introduced into the territory of either Contracting Party for maintenance or repair
of aircraft used on international air services by the Designated Airlines of the other
Contracting Party;

c) Fuel and lubricants supplied in the territory on a Contracting Party to an outbound aircraft of
the Designated Airlines of the other Contracting Party, engaged on an international air
service even when these supplies are to be used on the pa( of the journey performed over
the territory of the Contracting Party in which they will have been taken on board.

d) Materials referred to in sub-paragraphs a, b, and c above may be required to be kept under
Customs supervision or control.

e) The regular airborne equipment as well as the material and supplies retained on board the
aircraft of either Contracting Party may be unloaded in the territory of the other Contracting
Party only with the approval of Customs Authorities of that territory. ln such cases, they
may be placed under the supervision of the said authorities up to such time as theyare re-
exported or othenivise disposed of in accordance with Customs regulations,

\alA)Yl/
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ARTICLE 11

USER CHARGES

,1 . User charges that may be imposed by the competent charging authorlties or bodies of each

prny on tie Airlines of tn. oin.t Party shall be just, reasonable, not unjustly discriminatory,

bquitanty apportioned among categories of users'and based upon sound economic principles

as set iortn'in paragraph iof thi-s Artlcle. ln any event, any such user charges shall be

assessed on the Airlines of the other Party on terms not less favorable than the most favorable

terms available to any other Airline at the time the charges are assessed.

2. User charges imposed on the Airlines of the other Party may reflect, bul shall not exceed, the

full cost td the competent charging authorities or bodies of providing the appropriate airport,

environmental, air navigation, arid lviation security facilities and services at the airporl or within

tn. ,irport system, 
-such' 

full cost may include a reasonable return on assets, after

Jepreciation. Facilities and services for which charges are made shall be provided on an

efficient and economic basis.

3. Each Party shall encourage consultations between the competent charging authorities or

boAi., in iis territory anA tn"e lirlines using the services and facilities, and shall encourage the

competent chargingauthorities or bodies and the Airlines to exchange such information as may

be necessary to permit an accurate review of the reasonableness of the charges in accordance

*itn tn. principtes of paragraphs (1) and (2) of this Arlicle. Each Party shallencourage the

.orprt.nt charging jutnoiity to provide Lsers with reasonable notice of any proposal for

changes in user-chirges to enable users to express their view, and have their views taken into

account, before changes are made.

4. Neither Party shall be held, in dispute resolution procedures pursuant to Ailcles. 15 and 16, to

ne in breach of a provision'of this'Article, untess ii; it fails to undertake review of the charge of

prriti.. that is the subject of complaint by the other Parly within a reasonable amount of time;

or (ii) following such a ieview it fails to taie any steps within its power to remedy the charge or

practice that is inconsistent with this Article.

w
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ARTICLE 12

COMMERCIAL OPPORTUNITIES

1, The Airllnes of each Party shall have the right to establish offices in the territory of the other
Party for the promotion and sale of air transportation.

2, The Designated Airline(s) of each Party shall be entitled, in accordance with the laws and
regulations of the other Party relating to entry, residence, and employment, to bring in and
maintain in the tenitory of the other Party managerial, sales, technical, operational, and other
specialized staff required for the provision of air transport.

3, Each Designated Airline shall have a right to select among competing agents for ground
handling services in the territory of the other Party. Ground handling services shall be available
on equal basis to all Airlines; charges shall be based on costs ofservices provided.

4. Any Airline of each Party may engage in the sale of air transportation in the territory of the other
Party directly and, at the Airline's discretion through its agents. Each Airline shall have the right
to sell such transportation, and any person shall be free to purchase such transportation, in the
currency of that territory or in freely convertible currencies.

5. Each Designated Airline shall have the right to remit to its country receipts in excess of sums
locally disbursed in due proportion to the caniage of passengers, baggage, cargo and mail.
Such transfers shall be affected on the basis of the foreign exchange regulations in force, lf
payments between the Contracting Parties are regulated by a special Agreement, this special
Agreement shall apply.

6. Both parties agree that in operating the Agreed Services on the Routes Schedule, the
Designated Airline(s) may enter into co-operative marketing arrangements such as blocked
space, code-sharing with;

a) The Airlines of the other Party; and/or

b) An Airline or Airlines of a third country provided that all Airlines in such arrangements hold
appropriate authorizations for such arrangements from the other Contracting Party.

w
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ARTICLE 13

SUBMISSION OF TIME TABLE

1. The designated Airline(s) of each Contracting Party shall, not later than thirty (30) days prior

to the date of operation of the agreed services on the specified routes, submit the envisaged

time-table for approval to the aeronautical authority of the other Contracting Party. The

same procedure shall apply to any modification thereof.

2. Such timetables shall include all relevant information necessary for the operation, including

the type of service, aircraft to be used and the flight schedule'

3. For supplementary flights which the Designated Airline(s) of the one Contracting Party

wishes to operate on the agreed services on the specified routes outside the approved time-

table it has to request prior permission from the aeronautical authority of the other

Contracting Party. Such request shall usually be submitted at least two working days before

such flights.

4, Subjecttothesubparagraphs(1)and(3)ofthisarticle,noschedulewillcomeintoforceifit
is not approved by the Aeronautical Authorities of the contracting Party concerned.

5. The schedule approved for the season according to the terms of this article, will remain in

force for the conesponding season until further approval.

The Aeronautical Authorities of one Contracting Party shall supply to the Aeronautical Authorities of

the other Contracting Party at their request such periodic or other statements of statistics required

for the purpose of reviewing the operations of the Designated Airline of the first Contracting Party.

Such statements shall include all information required to determine the amount of traffic carried by

the Airline on the agreed services and the origins and destinations of such traffic.

w
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ARTICLE 15

SETTLEMENT OF DISPUTES

'1 . lf any dispute arises between the Contracting Parties relating to the interpretation or application

of this Agreement, the Contracting Parties shall in the first place endeavor to settle it by

negotiations.

3. Except as othenrvise agreed, the arbitral tribunal shall determine the limits of its jurisdiction in

accordance with this Agreement and shall establish its own procedural rules and shall

determine the place of arbitration having regard to the circumstances of the case. The tribunal,

once formed, may recommend interim relief measure pending its final determination. At the

direction of the tribunal or at the request of either of the Parties, a conference to determine the
precise issues to be arbitrated and the specific procedures to be followed shall be held not later

than '15 days after the tribunal is fully constituted.

4. Each Contracting Party shall be responsible for the cost of its designated arbitrator and

subsidiary staff provided and both Contracting Parties shall share equally all such further

expenses involved in the activities ofthe tribunal, including those ofthe President.

w
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2. lf the Contracting Parties fail to reach a settlement by negotiations, they may agree to refer the

dispute for decision to some person or body; if they do not so agree, the dispute shall, at the
request of either Contracting Party, be submitted for decision to a tribunal of three arbitrators

one to be nominated by each Contracting Party and the third to be appointed by the two so

nominated. Each of the Contracting Parties shall nominate an arbitrator within a period of sixty
(60) days from the date of receipt by either Contracting Party from the other of a notice through
diplomatic channels requesting arbitration of the dispute by such a tribunal and the third

arbitrator shall be appointed within a further period of sixty (60) days. lf either of the

Contracting parties fails to nominate an arbitrator within the period specified or if the third

arbitrator is not appointed within the period specified, the lnternational Civil Aviation

Organization may be requested by either Contracting Party to appoint an arbitrator or

arbitrators as the case may be within a period of thirty (30) days. ln each case, the third

arbitrator shall be a national of a third State and shall act as President of the arbitral tribunal.

5. The Contracting Parties shall comply with any decision given under paragraph (2) of this Article.
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ARTICLE 16

CONSULTATIONS

This Agreement, its Annex, as well as any amendments thereto shall be registered with the

lnternational Civil Aviation Organization and African Civil Aviation Commission.

ARTICLE 18

AMENDMENTS

1. lf either of the Contracting Parties considers it desirable to modify any provision of this

Agreement, such modification, if agreed between the Contracting Parties, shall come into effect

when confirmed by an Exchange of Diplomatic Notes.

2. ln the event of the conclusion of any general multilateral Convention concerning air transport by

which both Contracting Parties become bound, this Agreement and its Annexes shall be

amended so as to conform to the provisions of such Convention.

1. Exchange of views shall take place as needed between the Aeronautical Authorities of the

Contraciing Parties in order to achieve closer cooperation and agreement in all matters

pertaining to the application of this Agreement.

2. Either Party may, at any time, request consultations relating to this Agreement. Such

consultations shall begin at the earliest date, but not later than 60 days from the date the other

Party receives the request unless othenvise agreed.

17

6. lf one of the Contracting Parties does not conform to the arbitral Decision, the other Contracting

party could, as long ai this omission lasts, limit, suspend or revoke the rights_and privileges

which it would have granted on the ground of this Agreement to the Contracting Party in default.

ARTICLE 17

REGISTRATION OF AGREEMENT



ARTICLE 19

TERMINATION

Either Contracting Party may at any time give notice through diplomatic channel to the other
Contracting Party of its intention to terminate this Agreement; such notice shall be simultaneously
communicated to the lnternational Civil Aviation Organization. ln such cases, this Agreement shall
terminate twelve (12) months after the date of receipt of the notice by the other Contracting Party,
unless the notice to terminate is withdrawn by Agreement before the expiry of this period.

ln the absence of acknowledgement of receipt by the other Contracting Party, notice shall be
deemed to have been received fourteen (14) days after the receipt ofthe notice by the lnternational
Civil Aviation Organization.

ARTICLE 20
POWER OF SUPERCESION

ARTICLE 21

ENTRY INTO FORCE

This agreement shall enter into force upon exchange of notes through the diplomatic channel
confirming completion of all necessary internal procedures by each Contracting party.

lN WITNESS WHEREOF the undersl gned being authorized thereto by their respective
Governments have signed this Agreement.

DONE al ....... this

equally authentic.
day of ......in duplicate, in English and French languages, alltexts being

FOR THE GOVERNMENT
OF THE REPUBLIC OF KENYA

FOR THE GOVERNMENT
OF THE REPUBLIC OF NIGER

w l8

This Agreement supersedes the Air Transport Agreement initialed on October 25 1995 at Nairobi
(Kenya)
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ANNEX 1

SCHEDULED AIR TRANSPORT

SECTION 1

ROUTES AND TRAFFIC RIGHTS

Airline(s) of each Party designated under this Annex shall, in accordance with the terms of their

designaiion, be entitled to pirform scheduled International Air Transport between points on the

following routes:

ROUTE SCHEDULE AND TRAFFIC RIGHTS.

ROUTE SCHEDULE

FOR THE DESIGNATED AIRLINE (S)OF THE REPUBLIC OF NIGER.

POINTS OF

DEPARTURE

INTERMEDIATE
POINTS

POINTS IN THE

REPUBLIC OF

KENYA

Any Points in the

Republic of Niger

Any points NAIROBI Any points

FOR THE DESIGNATED AIRLINE( S)OF THE REPUBLIC OF KENYA

POINTS OF
DEPARTURE

INTERMEDIATE
POINTS

POINTS IN THE

REPUBLIC OF

NIGER

POINTS BEYOND

THE REPUBLIC OF

NIGER

Any Points in the

Republic of Kenya

NIAMEY Any points

NOTES ON THE ROUTES TO BE OPERATED BY THE DESIGNATED AIRLINES

Any point on the above routes may, at the option of the airline concerned, be omitted on any or all

lig-nts that either begin or terminate in the territory of the country designating the airline.

B4
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POINTS BEYOND

THE REPUBLIC OF

KENYA

Any points
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TRAFFIC RIGHTS

SECTION 2

OPERATIONAL FLEXIBILITY

Each designated Airline(s) may, on any or all flights and at its options;

Operate flights in either or both directions

Combine different flight numbers within one aircraft operation,

Serve intermediate, and beyond points and points in the territories of the parties on the
routes in any combination and in any order.

Omit stops at any point or points

Transfer traffic from any of its aircraft to any of its other aircraft at any point on the routes

Serve points behind any point in its territory with or without change of aircraft or flight
number and may hold out and advertise such services to the public as through services,
Without directional or geographic limitation and without loss of any right to carry traffic
othenruise permissible under this Agreement; provided that, with the exception of all-cargo
services the service serves a point in the territory of the Party designating the Airline(s),

w -i
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BILATERAL AIR SERVICES AGREEMENT

BETWEEN

THE GOVERNMENT OF THE REPUBLIC
OF KENYA

AND

Nr

THE GOVERNMENT OF THE REPUBLIC
OF GHANA

tu



BILATERAL AlR S€RVICES AGREEMENT BETWEEN THE GOVERNMENT
OF THE REPUBLIC OF KENYA AND THE GOVERNMENT OF THE
REPUBLIC OF GHANA

PREAMBLE

The Government of Republic of Kenya and the Government of the Republic of

Ghana (hereinafter referred to as the Parties);

Recognizing the necessity to adopt measures with the aim of establishing a

liberalized intra-African aviation market concerning, among others, traffic rights,

capacity, frequency and pricing;

Desiring to cooperate and facilitate the expansion of international air transport

opportunities within and beyoM their respective tenitories;

Deslring to make it possible for their Airlines to cooperate and offer the travelling

public a variety of service options;

Desiring to ensure the highest degree of safety and security in international air

transport; and

Being Parties to:

The Convention on lnternational Civil Aviation opened for signature at Chicago

on 7th Decemb er 1944: and

u
fr

The Decision Relating to the lmplementation of the Yamoussoukro Declaration

concerning the Liberalization of Access to Air Transport Market in Africa of 14th



November, 1999 as endorsed by the oAU Heads of State and Govemment on

11h Juty 2OO0;

HEREBY AGREE AS FOLLOWS:

ARTICLE I

DEFINITION

For the purpose of this Agreement unless the context otherwise requires:

(a) The term " Abuja Treaty' means the Treaty establishing the African

Economic Community adopted at Abuja, Nigeria on the 3d of June

1991 and which entered into force on 12th May 1994;

(b)theterm'AeronauticalAuthority"means,inthecaseoftheRepublic

of Kenya the Cabinet Secretary for the time being in charge of Civil

Aviation; and in the case of the Republic of Ghana any governmental

authority, body corporate or organ duly authorized to perform any

function to which this Agreement relates;

(c) the terms "aircraft equipment", " aircralt stores" and "spare parts" have

the meanings respectively assigned to them in Annex 9 of the

Convention;



(d) the terms 'air services", "international air services', "airline" and

"stop for non-traffic purposes" have the meanings respectively

assigned to them in Article 96 of the Convention;

(e) the term 'Convention" means the Convention on lnternational Civil

Aviation opened for signature at Chicago on the seventh day of

December, 1944, and includes any Annexes adopted under Articles

90 of that Convention made pursuani to Arti.l"" 50 and g4 thereof

so far as those Annexes and Amendrnents have been adopted by

both Parties;

(f) the term "Decision" means the Decision Relating to the

lmplementation of the Yamoussoukro Declaration concerning the

Liberalization of Access to Air Transport in Africa of 14th November,

1999 as endorsed by the OAU Heads of State on 11th July 2OOO

including the Appendices and Amendments;

(S) the term "designated airline" means an airline which has been

designated and authorized in accordance with Article 3 of this

Agreement;

(h) the term "Eligible Airline" means any African air transport company

fulfilling the requirements set forth in article 6.9 of the Decision;

(i) the term " State Party" means each African State signatory to the

Abuja Treaty and such other African country which, though not a

3
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2

party to the said Treaty , has declared in writing its intention to be

bound by this Decision;

(j) the term 'tariff" means the price to be paid for the carriage of

passengers, baggage, mail and cargo and the conditions under

which those prices apply, including prices and conditions for agency

and other auxiliary services but excluding remuneration and

conditions for the carriage of mail; and

(k) the term 'territory' in relation to a State means the land areas and

territorial waters adjacent thereto under the sovereignty or protection

of that State;

(l) the term "user charges" means fees or rates levied for the use of

airports, navigational facilities and other related services offered by

one Party to the other.

ARTICLE II

GRANT OF RIGHTS

4
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Each Party shall grant to the other the free exercise of the rights of the

first, second, third, fourth and fifth freedoms of the air on scheduled and

non-scheduled passenger, cargo and / or mail flights performed by an

Eligible Airline to/from their respective territories.

Notwithstanding the provision of paragraph 1 above operations of non-

scheduled services shall be subject to approval by the appropriate

authorities.



2 Each Party agrees to the following while exercising the rights rnentioned in

paragraphs 1 and 2 above. The designated airline may:

(a) operate flights in either or both directions;

(b) be permitted by the Parties to combine air services and use the same

flight number;

(c) serve intermediate and beyond points within Africa and

(d) serve any one point in the territory of the other Party, omit stops at

any point or points, provided that the services commenced at a point

in the territory of the Party designating the Airline.

Without prejudice to the safety, security and environrnental requirements

whether national or international, no restrictions shall be imposed on the

frequency, capacity and or aircraft type used on such services.

This Agreement shall not impose any obligation on a Party to grant

cabotage rights to the other Party.

ARTICLE III

DESIGNATION A,ND AUTHORISATION

Each Party shall have the right to designate in writing to the other Party,

one or more Airlines for the purpose of operating on the specified routes in

accordance with this Agreement.

4
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A Party may also designate an Eligible Airline from a State Party to

operate air services on its behalf.

A Party may designate an eligible African multinational Airline in which a

Party is a stakeholder to operate air services on its behalf'

On receipt of the notice of such designation, the other Party shall, subject

to the provisions of paragraphs 1, 2 and 3 of this Article, grant to the

Airline designated without delay but not later than 30 days, the appropriate

authorization.

The Aeronautical Authority of one Party may require any Airlines

designated by the other Party to satisfy it that they are qualified to fulfil the

conditions prescribed under the laws and regulations which are applicable

to the operation of intemational air services by such authorities in

conformity with the provision of the Convention.

Each Party shall have the right to refuse to grant the operating

authorizations referred to in paragraph 2 of this Article, or to impose such

conditions as it may deem necessary on the exercise by a designated

Airline of the rights specified in Article ll of the present Agreement, in any

case where the said Party is not satisfied that the designated airline

conforms with the eligibility criteria as defined in Article 6.9 of the

Decision.

5
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7 When an Airline has been designated and authorized, it may begin at any

time to operate the agreed services. The proposed schedule of flights

should be submitted to the appropriate authorities for approval at least 30

days before the intended date of its introduction on a seasonal basis.

Authorizations for the performance of non-scheduled air transport services

by eligible Airlines of a Party shall be granted by the respective competent

authorities, provided that an application has been submitted for approval

to the appropriate authority, accompanied by the corresponding insurance

policies.

ln order to ensure continued scheduled air services on a particular route

where scheduled Airlines have an obligation to operate during low and

high traffic seasons, the scheduled Airlines will be given, preference over

the non-scheduled Airlines on the same sector.

ARTICLE IV

VALIDITY OF CERTIFICATES

Certificates of airuvorthiness, certificates of competency and licenses

issued or validated by the Parties, which have not expired, shall be

recognized as valid by the other Party (provided that the requirement for

such certificates or licences are at least equal to the minimum standards

that may be established pursuant to the Convention.

I
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2 Each Party reserves the right to refuse to recognize as valid for the

purpose of operating the said specified routes over its own territory,

certificates of competency and licences issued to its own nationals by the

other Party.

ARTICLE V

EXEMPTION FROM CUSTOMS DUTIES

Aircraft operated on international services by the designated Airlines of the

Parties, as well as their regular equipment, supplies of fuel and lubricants,

and aircraft stores (including food, beverages and tobacco) on board such

aircraft shall be exempted from all customs duties, inspection fees and

other similar charges on arriving in the territory of a Party, provided such

equipment, supplies and aircraft stores remain on board the aircraft up to

such time as they are re-exported or are used on the part of the journey

performed over the territory.

There shall also be exemption from the same duties, fees and charges

with the exception of charges corresponding to the services performed for:

(a) aircraft stores taken on board in the territory of a Pariy, within limits

fixed by the authorities of the said Party, and for use on board

outbound aircraft engaged in an international service by the designated

airline of the other Party;
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Materials referred to in sub-paragraph (a) and (b) above may be required

to be kept under customs supervbion or control.

The regular airborne equipment as well as the materials and supplies

retained on board the aircraft operated by the designated Airline of the

Parties may be unloaded in the territory of a Party only with the approval

of the customs authorities of the Party. ln such cases, they may be placed

under the supervision of the said customs authorities up to such time that

they are re-exported or otherwise disposed off in accordance with customs

regulations.

ARTICLE VI

COMPLIANCE WITH LAWS AND REGULATIONS

1. The laws and regulations of each Party governing the entry into, remaining

in and departure from its territory, shall also be applicable to the aircraft of

the designated Airline of the other Party.

()
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(b) spare parts and regular equipment imported into the territory of the

other Party for the maintenance or repair of aircraft used on

international services by the designated Airlines of the other Party;

fuel and lubricants for the supply of outbound aircraft operated on

international services even when these supplies are to be used on

the part of the journey performed over the territory of the other

Party in which they are taken on board.



2 The laws and regulations of each Party governing entry into, remaining in

and departure from its tenitory of passengers, crew, mail and cargo

transported on board the aircraft and in particular, those regarding

passports, customs and sanitary control shall be applied to passengers,

crew, mail and cargo taken on board of the designated Airlines of the

other Party.

ARTICLE VII

AVIATION SAFETY

Each Party may request consultations at any time concerning the safety

standards maintained by the other Party relating to aeronautical facilities,

aircrew, aircraft and the operation of aircraft. Such consultations shall

take place within thirty (30) days of that request.

lf, following such consultations, one Party finds that the other Party does

not effectively maintain and administer safety standards in the areas

referred to above which are at least equal to the minimum standards

established at that time pursuant to the Convention, the first Party shall

notify the other Party of those findings and the steps considered

necessary to conform to those minimum standards, within a specified

period. Each Party reserves the right to withhold, revoke or limit the

operating authorization or technical permission of an airline designated by

the other party which does not take such appropriate corrective action.
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3 Notwithstanding the obligations mentioned in Article 33 of the Convention,

it is agreed that any aircraft operated by the designated Airline of the Party

on services to or from the territory of the other Party, may, while within the

territory of the other Party, be subject to an examination by the authorized

representative of the Party. The purpose of such examination shall include

the verification of the validity of the aircraft documents and those of its

crew and the apparent condition of the aircraft and its equipment

(hereinafter referred to as "ramp inspection') provided this does not lead to

unreasonable delay.

lf any such ramp inspection or series of ramp inspections give(s) rise to

serious concerns that:

(a) An aircraft or the operation of the aircraft does not comply with the

minimum standards established at the time pursuant to the

Convention; or

(b) There is a lack of effective maintenance and administration of safety

standards established at the time pursuant to the Convention.
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The Party carrying out the ramp inspection shall, for the purposes of

Article 33 of the Convention, be free to conclude that the requirements

under which the certificate or licences in respect of that aircraft or in

respect of the crew of that aircraft had been issued or rendered valid, or

that the requirements under which that aircraft is operated, are not equal



5 ln the event that access for the purpose of undertaking a ramp inspection

of an aircraft operated by the designated Airline of one Party in

accordance with paragraph 3 above is denied by the representatives of

that designated Airline, the other Par$ may infer that serious concerns of

the type referred to in paragraph 4 above arise and draw conclusions

referred to in that paragraph.

Each Par$ reserves the right to immediately suspend or vary the

operating authorization of a designated Airline of the other Party in the

event the first Party concludes, whether as a result of a ramp inspection or

consultation, that immediate action is essential to the safety of airline

operation.

ARTICLE VIII

AVIATION SECURITY

7
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to or above the minimum standards established pursuant to the

Convention.

Any action by one Party in accordance with paragraphs (2) and (6) above

shall be discontinued upon compliance by the other Party with the safety

provisions of this Article.

Consistent with their rights and obligations under international law, the Parties

reaffirm that their obligation to each other to protect the security of international

civil aviation against acts of unlawful interference form an integral part of this

6.



Agreement. Without limiting the generality of their rights and obligations under

international law, the Parties shall in particular, act in conformity with the

provisions of the Convention on Offences and Certain other Acts Committed on

Board Aircraft, signed at Tokyo on 14th September 1963, the Convention for the

Suppression of UnlaMul Seizure of Aircraft, signed at the tlague on 16

November 1970 and the Convention for the Suppression of Unlawful Acts against

the Safety of Civil Aviation, signed at Montreal on 23'd September 1971 including

its protocol done at Montreal on February 24, 1988 and any other convention on

aviation security to which both Parties shall become members .

(a) The Parties shall provide upon request, all necessary assistance to

each other to prevent acts of unlawful seizure of civil aircraft and

other unlawful acts against the safety of such aircraft, their

passengers and crew, airports and air navigation facilities, and any

other threat to the security of civil aviation.

(b) The Parties shall, in their mutual relatbns, act in conformity with the

aviation security provisions established by the lnternational Civil

Aviation Organization and designated as Annexes to the Convention

on lnternational Civil Aviation to the extent that such security

provisions are applicable to the Parties, they shall require that

operators of aircraft who have their principal place of business or

permanent residence in their territory and the operators of airports in

their tenitory act in conformity with such aviation security provisions.

(c) The Parties agree that such operators of aircraft shall be required to

observe the aviation security provisions referred to in paragraph (b)

l3
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above required by the other Party for entry into, departure from, or

while within the territory of that other Party. Each Party shall ensure

that adequate measures are effectively applied within its territory to

protect the aircraft and to inspect passengers, crew, carry-on items,

baggage, cargo and aircraft stores prior to and during boarding or

loading. The Party shall also give consideration to any request from

the other Party for reasonable special security measures to meet a

particular threat.

(d) When an incident or threat of an unlawful seizure of civil aircraft or

other unlawful acts against the safety of such aircraft, passengers,

crew, airports or any navigation facilities occurs, the Parties shall

assist each other by facilitating communications and other

appropriate measures intended to terminate rapidly and safely, such

incident or threat thereof.

(e) When the Party has reasonable ground to believe that there is a

departure from the provision of this Article, the Party may request

immediate consultations with the other Party. Failure to reach a

satisfactory agreement within 30 days from the date of such request

shall constitute grounds to withhold, revoke, limit or impose

conditions on the operating authorizations and technical permissions

of an Airline or Airlines of that Party. When required by an

emergency, a Party may take interim action prior to the expiry of 30

days.

&
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ARTICLE IX
REPRESENTATION

The designated Airline of either Party shall be allowed to establish in the

territory of the other Party, offices for the promotion of air transportation

and sale of air tickets as well as other facilities required for the provision of

air transportation.

Each designated Airline shall have a right to select among competing

agents for ground handling services in the territory of the other Party.

Ground handling services shall be available on an equal basis to all

Airlines.

The Airlines shall also be allowed to bring in and maintain in the territory of

either Party in accordance with the laws and regulations relating to entry,

residence and employment, managerial, sales, technical operational and

other specialist staff required for the provision of air transportation.

ARTICLE X

COMPETITION RULES

Each Party shall ensure fair opportunity on non-discriminatory basis for the

designated Airlines to effectively compete, in providing air transport services

within their respective territories.
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ARTICLE XI

COOPERATIVE ARRANGEMENTS

a) Airlines of the same Party;

b) The Airlines of the other Party; and/or

c) An Airline or Airlines of a third country provided that all Airlines in
such arrangements hold appropriate authorizations for such
arrangements from the other Party.

ARTICLE XII

TARRIFS

The tariffs applicable between the territories of the two Parties shall be

established at reasonable levels, due regard being paid to all relevant

factors, including the cost of operation, the interests of users, reasonable

profit, class of service and, when it is deemed appropriate, the tariffs of

other airlines operating over the routes specified in the Annex.

Each Party shall allow tariffs for air transport to be established by each

designated airline based upon commercial consideration in the

marketplace. lntervention by the Parties shall be limited to:

(a) Prevention of unreasonably discriminatory prices or practices;

1
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Both Parties agree that in operating the Agreed Services on the Routes

Schedule, the designated airline(s) may enter into co-operative marketing

arrangements such as blocked spa@, code-sharing with;
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(b) Protection of consumers from prices that are unreasonably high or restrictive

due to the abuse of a dominant position or to concerted practice

among air carriers; and

(c) Protection of airlines from prices that are artificially low due to direct

or indirect government subsidy or support or any other reason.

Each Party may require notification to or filing with its Aeronautical

Authorities of prices to be charged to or from its territory by airlines of the

other Party. Notification or filing by the airlines of both Parties may be

required not more than thirty (30) days before the proposed date of

implementation. ln individual cases, notification or filing may be permitted

on shorter notice than normally required. Neither Party shall require the

notification nor filing by airlines of the other Party of prices charged by

charterers to the public, except as may be required on a non-

discriminatory basis for information purposes.

Neither Party shall take unilateral action to prevent the inauguration or

continuation of a price proposed to be charged by:

(a) An airline of either Party for international air transport between the

territories of the Parties.

(c) An airline of one Party for international air transport between the

territory of the other Pafi and any other country, including in both

cases transportation on an inter-line or intra-line basis.

V
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lf either Party believes that any such price is inconsistent with the

considerations set forth in paragraph 2 of this Article, it shall request

consultations and notify the other Party of the reasons for its

dissatisfaction as soon as possible. These consultations shall be held

not later than thirty (30) days after receipt of the request, and the

Parties shall cooperate in securing information necessary for a

resolution of the issue.

ARTICLE XIII
USER CHARGES

User charges that may be imposed by the competent charging authorities

or bodies of each party on the Airlines of the other Party shall be just,

reasonable, not unjustly discriminatory, equitably apportioned among

categories of users and based upon sound economic principles as set

forth in paragraph 2 of this Article. ln any event, any such user charges

shall be assessed on the Airlines of the other Party on terms not less

favourable than the most favourable terms available to any other Airline at

the time the charges are assessed.

User charges imposed on the Airlines of the other Party may reflect, but

shall not exceed, the full cost to the competent charging authorities or

bodies of providing the appropriate airport, environmental, air navigation,

1
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5. lf the Parties reach agreement with respect to a price for which a notice of

dissatisfaction has been given, each Party shall use its best efforts to put

that agreement into effect. Without such agreement, the previously

existing un-disputed tariff shall remain in effect.
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and aviation security facilities and services at the airport or within the

airport system. Such full cost may include a reasonable return on assets,

after depreciation. Facilities and services for which charges are made

shall be provided on an efficient and economic basis.

Each Party shall encourage consultations between the competent

charging authorities or bodies in its territory and the Airlines using the

services and facilities, and shall encourage the competent charging

authorities or bodies and the Airlines to exchange such information as

may be necessary to permit an accurate review of the reasonableness of

the charges in accordance with the principles of paragraphs (1) and (2) of

this Article. Each Party shall encourage the compbtent charging authority

to provide users with reasonable notice of any proposal for changes in

user charges to enable users to express their view, and have their views

taken into account, before changes are made.
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Neither Party shall be held, in dispute resolution procedures pursuant to

Article XVl, to be in breach of a provision of this Article, unless (l) it fails to

undertake review of the charge of practice that is the subject of complaint

by the other Party within a reasonable amount of time; or (2) following

such a review it fails to take all steps within its power to remedy and

charge or practice that is inconsistent with this Article.
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ARTICLE XIV

TRANSFER OF EARNINGS

Each designated airline shall have the right to transfer in convertible

currency, the excess of receipt over expenditure earned by the Airlines in

its territory in connection with the carriage of passenger, baggage, mail

and cargo, subject to the prevailing foreign exchange regulations in the

territory of each Pafi.

Whenever the payment system between the Parties is governed by a

special Agreement that Agreement shall apply in place of the provisions of

this Article.

ARTICLE XV

CONSULTATIONS

ln the spirit of ctose co-operation, the Parties shall consult each other from

time to time with a view to ensuring the effective implementation of this

Agreement when necessary to provide for modification thereof.

Z
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The Parties shall request consultation, which may be through discussion

or by correspondence and which shall begin within a period of thirty (30)

days of the date of the request, unless the Parties agree to an extension

of this period.



1 lf any dispute arises between the Parties relating to the interpretation or

application of this Agreement, they shall in the first place endeavour to

settle such dispute by negotiation after requesting for consultations as

provided in Article XV

lf the Parties fail to reach a seftlement by negotiation within 21 days, they

may agree to refer the dispute to some person or body, if they do not so

agree, the dispute shall, at the request of either of them, be referred for

decision to an arbitral kibunal composed in accordance with Article XVll of

this Agreement.

The Parties agree that the decision of such arbitral tribunal or other person

or body and any provisional measures indicated by it pending its final

decision, shall be binding on the Parties to such dispute.

ARTICLE XVII

ARBITRATION

Arbitration shbll be by a kibunal of three arbitrators who shall be constituted as

follows:

a Within 30 days of the receipt of a request for arbitration, each Party

shall name an arbitrator. Within 60 days of the naming of the second

2

ly

a
21

ARTICLEXVI

SETTLEiIENT OF DISPUTES

3.
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arbitrator, the two arbitrators shall by Agreement appoint an

arbitrator, who shall act as President of the tribunal.

lf either Party fails to name an arbitrator, or if the third arbitrator is not

appointed in accordance with paragraph (a) of this article, either

Party may request the President of ICAO to appoint the necessary

arbitrator or arbitrators within 30 days.

Except as hereinafter provided or as otherwise agreed by the Pa(ies,

the kibunal shall determine the limits of its jurisdiction and shall

establish its own procedural rules.

The kibunal, once formed, may recommend interim relief measures

pending its final determination.

At the direction of the tribunal or at the request of either of the

Parties, a meeting to determine the precise issues to be arbitrated

and the specific procedures to be followed shall be held not later than

1 5 days after the tribunal is fully constituted.
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f. Except as otherwise agreed or as directed by the tribunal, each Pafi
shall submit a memorandum within 45 days of the time the tribunal is

duly constituted. Each Party may submit replies within 60 days of

submission of the memorandum of the other Party. The tribunal may

hold a hearing at the request of either Party or on its own initiative

within 15 days after replies are due.
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The tribunal shall attempt to render a written decision within 30 days

of completion of the hearing or, if no hearing is held, after the date

both replies are submitted. The decision shall be taken by majority

vote.

The Parties concerned may submit request for clarification of the

decision within 15 days after it is rendered and any clarification given

shall be issued within 15 days of such request.

lf a Party does not comply with the Award, the other Party may adopt

measures restricting the operation of the Airlines of the Party in

question or other measures aimed at achieving compliance.
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t. Each Party shall meet the cost of remuneration and the expenses of

its arbitrator. The remuneration and the expenses of the third

arbitrator and the expenses of the tribunal, the nature and limits of

which shall be agreed before hand by the Parties, shall be shared

equally between and shall be met by the Parties. Any question

concerning the division of costs shall be determined by the arbitral

tribunal.

The Award of the tribunal shall be final and shall be complied with

within the period established therein.
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ARTICLE XVIII

SUBMISSION OF STATISTICS

The Aeronautical Authorities of one Contracting Party shall supply to the

Aeronautical Authorities of the other Contracting Party at their request such

periodic or other statements of statistics as may be reasonably required for the

purpose of reviewing the operations of the designated Airline of the first

Contracting party. Such statements shall include all information required to

determine the amount of traffic carried by the Airline on the agreed services and

the origins and destinations of such traffic.

ARTICLE XIX

EFFECT OF MULTILATERAL AIR TRANSPORT AGREEMENTS

This Agreement shall be deemed to have been amended by the provisions of any

multilateral air transport agreement, which may become binding on both Parties.

ARTICLE XX

REGISTRATION OF AGREEMENTS

This Agreement, any amendments thereto, and any Exchange of Notes relating

to the Agreement shall be registered with the lnternational Civil Aviation

Organisation (ICAO) by the State where the signature of the agreement takes

place.

t)-

I
24



ARTICLE XXI

AMENDMENT

lf either of the Parties considers it desirable to amend any provision of this

Agreement, such amendment shall be agreed upon in accordance with the

provisions of Article XV and shall be effected by an Exchange of Notes

and will come into effect on a date to be determined by the Parties, which

date shall be dependent upon the completion of the relevant constitutional

requirements.

Notwithstanding the provisions of paragraph (1), amendments to the

Annex to this Agreement may be agreed to directly between the

Aeronautical Authorities of the Parties. Such amendments shall apply

from the date they have been agreed upon and enter into force when

confirmed through the diplomatic channel.

ARTICLE XXII

RATIFICATlON

1. This Agreement shall be subject to ratification.

The instruments of ratification shall be deposited with the lnternational

Civil Aviation Organisation (ICAO).
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ARTICLE XX]II

TERMINATION

Either Party may at any time from the entry into force of this Agreement
give notice in writing through the diplomatic channel to the other Party of
its decision to terminate this Agreement. Such notice shall be

communicated simultaneously to the lnternational Civil Aviation

Organisation (ICAO).

The Agreement shall terminate at the end of a period of twelve (12)

months after the date of receipt of the notice, unless the Notice is
withdrawn by mutual agreement before the expiry of the period.

ARTICLE XXIV

ENTRY INTO FORCE

This Agreement shall enter into force provisionally between the Parties

immediately upon signature.

Notwithstanding paragraph (1) above, this Agreement shall enter into

force on the date of the last notification by either Party in writing through

diplomatic channels of the completion of constitutional requirements

necessary for the implementation of this Agreement.
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ln default of acknowledgement of receipt of the notice of termination by

the other Party, the notice shall be deemed to have been received

fourteen (14) days after the date on which ICAO acknowledged receipt

thereof.
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lN WITNESS WHEREOF, the undersigned, being duly authorized by their

respective Governments, have signed this Agreement in two originals in the

English Language.

/3 fr
day of AZer4el Two ThousandDone at NAIROBI on this

and Fourteen.

FOR THE GOVERNMENT OF
THE REPUBLIC KENYA

FOR THE GOVERNMENT OF
THE REPUBLIC GHANA

\o/tr
ENG. M. S. M. KAMAU, CBS
CABINET SECRETARY FOR TRANSPORT
AND INFRASTRUCTURE

HON. DZIFA AKU ATTIVOR
MINISTER FOR TRANSPORT

u
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ROUTE SCHEDULE TO THE BILATERAL AIR SERVICES
AGREEMENT BETWEEN THE REPUBLIC OF KENYA AND THE REPUBLIC

OF GHANA

1. Routes to be operated by the Designated Airlines of the Republic of Kenya

Points of
Departure

lntermediate
Point(s)

Point(s) Beyond

Any Point Any Point Within
Africa

Any Point Any Point Within
Africa

2

Aircraft Type

Frequency

Traffic Rights

Aircraft Type

Frequency

Traffic Rights

Routes to be operated by the Designated Airlines of the Republic of
Ghana

Any

Unlimited

(i) 5u Freedom within Africa

(iD Any points outside Africa subject to the approval

of the Aeronautical Authorities of the other Party.

Any

Unlimited

(D 5s Freedom within Africa

(ii) Any points outside Africa subject to the approval

of the Aeronautical Authorities of the other Party.

v

Points of
Departure

lntermediate
Point(s)

Point(s) in
Kenya

Point(s) Beyond

Any Point Within
Africa

Any Point Any Point Within
Africa

F

ANNEX 1

Point(s) in Ghana

Any Point



NORTHER:'i CORRIDOR INTEGRATION PROJECTS

Standard Gauge Railwav Protocol
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S'I'A\ DARI) CAI.'(;E RAI LWAY PRO'I'OCOL

A PROTOCOL ON DEVELOPMENT AND OPERATION OF THE
STANDARD GAUGE RAII,WAY WITHIN THE FRAMEWORK OF THE
NORTHERN CORRIDOR tNTERCRAI'ION PROJECTS

PREA}IBLE

WHEREAS the Republic ol' Keny'a. the Republic of Rrvanda. the
Republic ol South Sudan and the Repuhlic of Uganda (hereinatier rcfcrrcd
ro .ts "rhe Panies" ):

HAVING REGARD to the Tripanitc Agrccmcnt on the crcation of lhc
Standard Gauge Raihval to address inliastructurc dcr,clopmr,'nt. cncrgl. tradc
tbcilitation and regional integration rr ithin their countries:

AND WHEREAS the Panies undertook to concludc such protocols as ma1 bc
necessarJ in such areas of cooperation. to expedite and f'acilitate' cft-ectir c
implementation:

RECALLINC the dccision ol rhc l" Joint Communique to undenake the
development olthe Standard Gauge Railu'ar as a regional proiect:

RECALLING the decision of the 3'd Joint Communique to develop a

Standard Gauge Railrval Protocol:

CONSIDERING that the objective of development of the Standard Cauge
Railrval' nenrork is to enhance transport infrastruclurc. trade and regional
intcgration:

AWARE of thcir indir idual ohligations and commitments under other
regional and intemational agleements:

The Psrties hereby agree as follows:

NOTING the advantages of cooperation and
devclopment of infrastructure projects to
development:

coordination in the joint
ensure social economic

llPage
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PART A

IN'tf RPREl'A'tIOI

Article l: lnterpretalion

In this Protocol. except u here the context othen ise requires:

a) "Agxeement" means the Tripartite Agreement lbr the development and
operation ol'lhe Standard Cauge Raihval and anl annexes thercto.

b) "Cooperation" includes the undenaking bl the Panies in common, jointll
or in concen. ofactivities undenalien in lunherance olthe ob.iectives oithe
Standard Gauge Railwal' as provided under the Tripartite Agreemcnt.

c) "Parties" means the Republic of Ken1a. the Republic of R*'anda. the

Republic of South Sudan and the Rcpublic of Llganda.

d) "Protocol" means this Protocol

e) "SGR" means Standard Gauge Railrval'.

l) "Summit" means the meeting of the Heads of State of the Northem
Corridor Integration Projects.

g) "Northcrn Corridor" means the transpon corridor linking thr' Crcat Lakes
countries of Burundi. thc Democratic Republic of Congo. Rrvanda. South

Sudan and lJganda to the Kenl'an seaports

PART B

DEVELOPIVTENT OF THE STANDARD GAL:GE RAILWAY

Arlicle 2: objective of the Prolocol

( I ) The overall objective of the SCR is to jointl.v" develop and operate a

modern. t'ast. reliable. eflcient and high capacitl' raihval' transpon system as a

seamless single raihval operation among the Panies uith the specific
ob.jectives of the SGR project as lbllorvs:
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a) Expedite economic gro\\'th and der clopmcnt ol thc Panies h1 reducing the
cost ot doing business and increase the region's competitiveness.

b) tnhance spatial derelopment along the SGR corridor

c) Enhance ellicient and cost el'l'ectir e movcment of lieight and passcngers in
the rcgion to accelerate trade and sen'ices.

d) Sustain devclopmcnt of other transp()n inliastructurc and adopt nclr
technologies to enhance economic delclopment.

Article 3: Scope ofthe Protocol

(I) The provisions of this Protocol shall appll to an) activit).' undertaken in
cooperation b1 the Panies to achieve the objectives in Anicle 2.

For purposes of paragraph ( I ) abole. the Parties aSrce to:

a) Ensure the harmonisation of the polic)'. legal and institutional lramesork
lbr SCR.

b) Adopt a common logical tiameu ork of project management.

c) Adopt ag.reed common SGR standards.

d) Coopcrate and coordinate human resource capacitl.. building strategies.

e) Cooperate and coordinate in joint mobilisation of financial resources.

f) Iinsure sullcient budgetary allocations and funding mechanisms including
exploring the esublishment ol a Railu al Developmcnt Fund.

g) Undcnake joint implementation oI an! other matter related to SGR inter-
parties.

h) Undertake joint monitoring and evaluation ofprojects.

i) Dcvclop and adopt a common communication strateg) .

.i) Cooperate and coordinate Research and Dcvelopment and transl'er of
technologl .
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PART C

INSTITI-:TIONAL FRAMEWORK

The decision making organs of this Protocol shall be the Joint Ministerial
Comminee. the SGR Commission and the Joint Technical Committee.

Article 4: Joint Ministerial Committee

( I ) Membership

The Joint Ministerial Comminee shall bc composed of Minislers responsible
tbr Transporuintiasmrcrure of the Panics.

(2) Funalons of the Comminee

a) l-he Committee shall be the poli* organ of the SGR pro.iect

b) The Comminee shall promote. monitor. revies. and implement all
programmes and projects lbr the development and operation of SGR.

c) Consider progress reports of the Commission and prepare reports for the
Summit.

d) Implement the decisions and directives of the Summit as ma! be
addressed to it.

e) Ilxercise such other pouers and perform such other functions as are vested

in or conferrcd on it bl the Tripanite Agreement.

(J) Meetings of the Comminee

a) Ihe Comminee shall meet at le&st once every ttvo months preceding
meetings of thc Summit.

b) The Committec mal hold exraordinary meetings as and *'hen necessar)' or
at the request of a Parq'or the Chairpcrson of the Committee.

@

4iPage

.w

k) Develop and adopt mechanisms to ensure seamless operations.
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c) The Commitlce shall dctermine its orvn rules of procedurc lbr convening
and conduct of meetings.

Article 5: Standard Gauge Railway Commission

( I ) Composition

The SGR Commission shall bc composed of the Permanent, Principal
Secretaries responsible for'lransport and,or Intiastructure. the Secretaries to
the Treasury and the Solicitors General or thcir equivalent.

t2) Functions of the Commission

a) Shall prepare and submit progress reports and recommendations to the
Joint Ministcrial Commincc on thc implcmenlation of the SGR project.

b) Shall receive and consider reports ol'the Joint fcchnical Committcc and
coordinale its activities.

c) Shall perlbrm anl other functions conl'cnc'd upon it b1'the Joint Ministerial
Comminee.

(3) Meetings of the Commission

a) Subject to the directiies that ma1 be givcn
Committee. the Commission shall meet at

months betbre the meetings of the Summit.

b1 the Joint
least once

Ministerial
evcn l\\ o

b) The Commission mal hold extraordinary meetings at the request of the
Chairperson.

c) Thc Commission shall determine its orvn rules of procedure fbr convening
meetings and conduct ol busincss.

d) Thc Chief Ilxecutivcs ofthe railual authorities shall be the secretariat

Article 6: Joint Technicol Committee

( l) Composltlon

The Joint 'l'echnical Committee shall be composed of at least three
reprcsentatives liom each Part-t .(2) The Delegation
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The delegation ofeach panv ma) co-opt other technical staffto panicipate in
the meetings as mal bc nccessan.

(3) Functions

Subject to the dircctives of the Joint Ministerial Comminee. the Joinr
Tcchnical Committce shall:

a) Be the technical arm of thc Commission and he rcsponsible tbr the
preparation of the SGR projecl implementation programme.

b) Submit progress reports and recommendations to the Commission on
implementation of the SGR project.

c) Prcpare hudget and progrsals for mobilisation of funds to implemerrt the
SCR pro.iect.

d) Develop strategic plans. monitoring and evaluation fi.amework oithe SCR
project.

e) Implement the decisions of the Summit and ol the Joint Ministerial
Committee.

l) Do such other matters that ma! be provided for by the Trip'lrtite
Agreement and or the Commission.

(1) Meetings

a) Subject to anl dircctivcs that ma) be given b1 the Joint Ministerial
Committee. the Joint Technical Comminee shall mect as often as necessan'
at least t$'ice before the Summit for the proper discharge of is funcrions.

h) The Committee shall determine its own rules of procedure including the
convcning ol meetings and conduct of business.
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PAR'I'D

GT]NT]RAL PROVISIONS

Article 7: lmplementation of this Protocol

( l) The Panies undcrtakc to approximatc and.'or harmonizc their national
laus. policies and s1'stems to tacilitate implementation olthis Protocol.

(2) The provisions of this Protocol shall not affect the rights and obligations of
the Parties relating to other intemational agreements.

( 3 ) the Joint Ministerial Commiuee shall establish a monitoring and
er aluation framesork tbr this Protocol. For purposes ol'this Anicle. the Joint
Ministcrial Commincc shall :

b) regularll assess progress and causes ol delal's and take appropriate
remedial measuresl and

c) give progress reports to thc Summit.

(.1)The Joint Ministerial Commi(ee shall lrom time to time make regulations.
issue directives and make decisions as ma1- be necessaD for thc cl'fcctive
implementation olthe provisions of this I'rotocol.

(5 ) l he Joint Ministerial Committee shall issue dircctivcs lor purposes of
implementing this Articlc.

Article E: Amendments of lhe Protocol

This Protocol ma) be amended b1'the Parries on approval bl the Summit

Article 9: Dispute Settlement

( I ) Any dispute r,.Ltueen the Panies on interpretation or application of this
Protocol shall be resolved amicabh' bv thc Panies.

(l ) l'he Partics guarantcc that
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a) ensure regular evaluation ol'implementation of this Protocol:



a) The compelent judicial. administrative or legislative authoriq or an! other
competent authorit). shall nrle on rhe rights of a pcrson \\ho is seeking
redress.

b) The Parties agree that uhere a third partl is aggrieved as result c,f the
application ol this Protocol. the partl' u'ill have recourse to the existing
national la$ s.

Article l0: Accession

( l) Anl partl interested in joining this Protocol shall appll to thc Summil. and,
on approval. rvill deposit an inslrument olaccession uith the Panies.

Article I l: Entrr into Force

(l) This Protocol shall come
ratification,accession hr the Panies.

into torce after execution and

(2) Any Partr" which ratifies or accedes to this Protocol shall be decmed to be

pa4' to the Protocol.

Article l2: Denunciation of the Protocol

t I ) Any Parq' ma1' denouncc this Protocol bl notilication addressed t,r the
Joint Ministerial Committee.

(2) Denunciation shall talie ell'ect six months aller rc'ceipt of the said

notification by' the Joint Ministerial Committce.

Article l3: Signature of the Protocol

'the Pmtocol shall be signed in multiple copies and shall b€ deposited with the

Panies.

DONE at Nairobi. Kenl'a on the dal of .. 20 t.l.
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IN WITNI'.SS IVI{EREOF the undersigned have appended their signarures
hereto:

FOR THE REPUALIC OF KENYA

ENG. MICHAEL M. KAMAU, EBS
CABINE.T AECRETARY, MINISTRY OF
TRANSPORT AT{D INFRASTRUCTURE

FOR THE REPUBLIC OF RWANDA

(,I

HON. PROT. SILAA LWAXAKAMBA,
MINISTER OF INFRASTRUCTURE

FOR THE REPUBLIC OF UGANDA

. JOHI{ BYABAGAMBI
MI IATER OF STATE FOR WORI(S AND
TRANSPORT (WORI(S) UGANDA

FOR THE REPUBLIC OF SOUTH SUDAN

€x*-."8
HON. KOUG} DANHIER GATLUAI(
MII'IISTER FOR TRANSBORT ROADS &
BRIDOESI
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I.O BACKGROUND

Ll The existing metre gauge railway is on concession to Rift Valley
:operations due to
ign and its cunent
therefore meet the

egion.

1.2

Railways (RVR) for a period of 25 years for freight
come to an end on 306 June, 203 l. The railway des
state limit its capacity and delivery speed and it cannot
future demand for rail transport in the country and the r

The Government therefore decided to build a new, modem, high capacity
Standard Gauge Railway Line between Mombasa and Malaba with a
branch line to Kisumu. The railway wiil be extended to Kampara
(Uganda) and Kigali (Rwanda) as pronounced by the three Heads or state
for the Republic of Rwanda, Uganda and Kenya on 2gft August 2013 and
in line with the signed protocol and rripartite Agreement. The rine wiil
also be extended to Juba following South Sudan accession to the
Tripartite Agreement.

The objectives of developing the Standard Gauge Railway is to reduce
the cost of doing business in the region and make the region competitive
to investment through:

o

1.3

i)

1.4

t.5

Reduced freight transportation tariff charges on average by 4l .S%o
per tonne-kilometre;

ii) Reduced Transit time by freight trains on average by 26.6%o;iii) Increased rail transport share in the Northem corridor;
iv) Reduced damage to the roads on the Northern Corridor.

On 3'd August 2012, the Cabinet approved the development of Mombasa_
Kampala Standard Gauge Railway with a branch to Kisumu through a
Govemment -to- Government arrangement.

So far, Kenya Railways and China Road & Bridge Corporation (CRBC)
have undertaken the Feasibility Study and preriminary design of phase i
(Mombasa to Nairobi section - 4g5 km) defining the technicar parameters

o
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of the civil works, signaling and communication, operating plan as well as

operating equipment requirement (locomotives and rolling stock).

1.6 Kenya Railways Corporation and China Road & Bridge Corporation

(CRBC) signed Commercial Contracts for undertaking Civil Works and

for providing Facilities, Locomotives and Rolling Stock on I lft July,

2012 and 4'h October, 2012 respectively for Mombasa - Nairobi Section.

.7 As a result, Government of Kenya and EXIM Bank of the Govemment of
the Peoples Republic of China signed Memorandum of Understanding

(MOU) on 196 August 2013 and Loan Agreement on I 16 May 20l4.The

construction work has since commenced with a target completion date of
October 2017.

.8 The Covemment has also created a Railway Development Fund

supported by a 1.5%o levy on the cost of all imports to support the railway

development.

1.9 To enable development and operationalisation of a Seamless Railway

network from Mombasa to Kigali and Juba, the Summit of the Northem

Corridor Integration Projects vide the 3'd Joint Communiqu6 directed the

Partner States to develop a Standard Gauge Railway Protocol for the

development and operations of the Standard Gauge Railways. The

Protocol was signed by Kenya, Uganda, South Sudan and Rwanda in May

2014 and is expected to be ratified before next Summit in February/Tv1arch

20t5.

LlO In order to comply with the Treaty Making and Ratification Act, on

public consultations, the Corporation uploaded a copy ofthe protocol on

its website and funher caused an advert in the print media in form of a
Public Notice to appear on Friday lgth September 2014 and by the expiry

of the notice period on 26e September 2014, the Corporation received

eleven emails but none of the emails objected to the protocol.
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was therefore directed
ratification.

to submit the Protocol to parliament for

2.0 OBJECTS AND SUBJECT MATTER OF THE PROTOCOL

The overall objective is to jointly develop and operate a modem, fast,
reliable, efficient and high capacity railway rransport system as a
seamless single railway operation among the parties with the specific
objectives of:

As a result, the Cabinet during its meeting of 156 January 2015 approved
the ratification of the protocol on Development and operation of the
Standard Gauge Railway. The Ministry of Transport and Infrastructure

a) Expediting economic growth
reducing the cost of doing
com pet it iveness;

and development of the Irarties by
business and increase thr: region's

b) Enhancing spatial development along the SGR corridor;

c) Enhancing efficient and cost effective movement of freight and
passengers in the region to accelerate trade and services; and

d) Sustaining development of other transport inrlastructure and adopt
new technologies to enhance economic development.

CONSTITUTIONAL IMPLICATIONS

J The standard Gauge Railway protocol does not propose any anrendment
to the constitution of Kenya 20l0.The protocor is in rine with the
principles of the constitution of Kenya,20l0 and specificaily recognizes
the principles for the respect of sovereignty, equarity, territoriar integrity,
political independence, good neighborliness (cooperation), inter_
dependence, non-aggression and non-interference in the intemal affairs of
each Contracting State.
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3.2

4.0

5.0

5.1

<)

5.3

TheimplementationoftheProtocolwillpromoteconstitutionalvalues
and objlctives through expediting economic growth and development of

the country by reducing the cost of doing business and increasing the

country's competitiveness which will result in improved welfare of the

people of the RePublic of KenYa'

IMPACT OF THE RATIFICATION OF THE PROTOCOL

Harmonisation of the policy, legal and institutional framework for SGR

will enhance seamless flow of freight in the region' National trade

facilitation and regional interests in this regard are also in effect

safeguarded.

OBLIGATIONSIMPOSEDoNKENYA/REQUIREMENTSFoR
THE IMPLEMENTATION OF THE PROTOCOL AND POLICY

AND LEGISLATIVE CONSIDERATIONS

The Govemment of Kenya entered into an agreement with the

Govemments of Rwanda, South Sudan and Uganda to build a Standard

Gauge Railway connecting the Port of Mombasa to Kampala in Uganda

and 
-Kigali in Rwanda and Juba in South Sudan and this will be

impleminted through the operationalisation of the signed Protocol'

Following ratification by the Cabinet, the Parliament will therefore need

to ratifo the Protocol beiore the next Summit to enable its implementation

and facilitate mobilization of resources and development of the remaining

railway sections in a manner that will create seamless network'

To develop the Seamless Railway network as envisaged through the

Protocol for the development and Operation of the Standard Gauge

Railway, the Kenya will be expected to:

a) Ensure the harmonisation of the

framework for SGR;
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b) Adopt a common logical framework of project management;

c) Adopt agreed common SGR standards;

d) Cooperate and
strategies;

co-ordinate human resource capacity building

e) Cooperate and coordinate in joint mobilisation of financial resources;

6.0

6.1

6.2

f) Ensure sufficient budgetary allocations and funding mechanismsincluding exploring the establishment of u *uil*", DevelopmentFund;

g) Undertake joint implementation of any other matter related to SGRinter-parties;

h) Undertake joint monitoring and evaluation of SGR projects;

i) cooperate and coordinate Research and Deveropment and transfer oftechnology; and

j) Develop and adopt mechanisms to ensure seamless operations.

FINANCIAL IMPLICATIONS

The major financial implications relate to the cost of borrowing,construction, purchase of roring stock/equipment and compulsory randacquisition for the development of the Nairobi-Malaba/Kisumu Sectionwhich will be determined through tf,e engine".ing studies.

The operating costs for operationarisation of the protocol are minimar andwill be met rhrough the day to day budgetary uiio"urion.
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6.3

7.0

8.0

9.0

Public funds wi, be utirized in the imprementation of the protocol asrelating to the deveropment of the entire seamless rairway network fromMombasa to Malaba/Kisumu.

MINISTERIAL RESPONSIBILITY

The responsibility for the implementation of the protocol shall be by theCabinet Secretary, Ministry of Transport and Infrastructure

IMPLICATIONS ON MATTERS RELATING TO COUNTIES

The SGR protocol does not have any imprication on matters rerating tothe counties.

REQUEST TO THE MEMBERS OF PARLIAMENT

The Members of parliament are requested to consider and ratift theProtocol for the Development and Management of the Mombasa_
Ma.laba'/Kisumu- Kampara.{uba/Kigari Standaia Gauge Rairway to enableits implementation.

o Signed by

ENG. M. S. M. KAMAU, CBS
CABINET SECRETARY

MINISTRY OF TRANSPORT AND TXTNASTNUCTURE

Date..
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