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PREFACE

Mr. Speaker, Sir

The Committee on Regional Integration one of the select committees of the National Assembly
established under Standing Order 212 and mandated to, inter alia; ‘examine the Bills introduced in
East African Legislative Assembly and Acts of the East African Community’.

Mr. Speaker, Sir

The Committee on Regional Integration was constituted by the House on Thursday 16t
May, 2013 comprising of the following members:
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Florence Kajuju, MP (Chairperson)
Christopher Nakuleu, MP (Vice Chairperson)
David Ouma Ochieng, MP

Dan Kazungu, MP

Bady Twalib Bady, MP

Robert Mbui, MP
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Anyanga Andrew Toboso, MP
Florence Mwikali Mutua, MP
Ogendo Rose Nyamunga, MP
Charles Mutisya Nyamai, MP
Alois Lentoimaga, MP
Anthony Kimaru, MP

David Kariithi, MP

Wanjiku Muhia, MP
Murungi Kathuri, MP

Ali Wario, MP

Eric Keter, MP

Mary Seneta, MP

Gideon Konchella, MP

Dido Ali Rasso, MP

Ann Nyokabi, MP
Emmanuel Wangwe, MP
Peter Shehe, MP

Alex Mwiru, MP
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Sarah Korere, MP
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Mr. Speaker, Sir,

On 11* February, 2014, the following Bills from East African Legislative Assembly were tabled in
the House by the Majority Leader: '

1. East African Community Cross Border Legal Practice Bill, 2014 sponsored by the The Hon.

. Dora C. Kanabahita Byamukama, Member of East African Legislative Assembly |

2. The East African Community Integration (Education) Bill, 2014 by the The Hon. Abubakar
Zein Abubakar, Member of East African Legislative Assembly

3. The East African Community Cooperative Societies Bill, 2014 by the The Hon. Mike
Kennedy Sebalu, Member of East African Legislative Assembly

Mr. Speaker, Sir,

Standing Order 251 provides that whenever the Clerk of the National Assembly receives copies of
the records of relevant debates of the meetings of the East AfricanLegislative Assembly, or copies

of Bills introduced into the Fast African Legislative—Assembly—and—Acts—of—theFast—African—

Community, the Clerk shall forward the records of debates, Bills or Acts of the Community to the
relevant Committee. The Committee shall consider this report and submit its report to the House
within twenty one days (21) for Consideration. Upon consideration of the Committee’s report, the
Clerk of the National Assembly shall forward the House’s resolutions to the Clerk of the East
~ African Legislative Assembly within seven days.

In accordance with Article 65(b) of the Treaty, the Clerk of the East African Legislative Assembly
requested the Kenya National Assembly (in his forwarding letter) to consider the Bills and submit
its views by 25% March, 2014. '

In processing the Bills, the Committee called for memoranda from the stakeholders pursuant to
Standing Order 127(3) and Article 118(b) of the Constitution. The following institutions sent their

memoranda on the Bills:

The Ministry of East African Affairs, Commerce & Tourism

The Kenya Law Society

Kenya Private Sector Alliance

Attorney General

Kenya Law Reform Commission
" Ministry of Education

Council for University Education

Sacco Regulatory Authority (SASRA)

Kenya Union of Savings & Credit Co-operatives Ltd (KUSCCO)
10. Council for Legal Education
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Consideration of the Bills

Mr. Speaker, Sir,

In examining the Bills, the Committee noted the following:
1'. Cross East African Community Cross Border Legal Practice, 2013

The object of the Bill is to provide for conduct and regulation of cross border legal practice in the
East African Community. The Bill operationalises Article 126 of the Treaty by harmonizing the legal
training and certification with the partner states. It will also operatialise Articles 10, 76 and 11 of
the Treaty on the free movement of labour.

In considering the Bill, the Committee observed that the proposed East African Community
Council will be not having a representative from the Institutions offering legal training among the
Partner states if the Bill was to pass in its current form. To effectively harmonize legal training,
there is need for inclusion of a representative of academia from each partner state.

2. East African Community Cooperative Societies Bill, 2014

The Bill makes minimal reference to the East African Community Treaty and the relevant statutes
governing Saccos in individual partner States. It merely creates a regional Cooperative Society
without providing how these Saccos will be interlinked and regulated both within their countries
and regionally. Mode of formation of the cooperative is not clear as the integration component
has not been addressed by the Bill. The Constitution of Kenya recognizes that Saccos is a devolved
function and therefore there it is apparent that there will be divergent rules and regulations
governing them from one county to the other.

If passed in its current form, the Bill will override all national legislations governing Saccos as
provided in clause 54. It should take cognizance of the fact that the licensing, supervision and
regulation of SACCOs as deposit taking institution is not covered in the bill, and thus domestic
laws such as Sacco Societies Act, 2008 ought to take precedence when it comes to prudential
regulations of SACCOs. '

3. The East African Community Integration (Education) Bill, 2014

- The Bill proposes the creation of an Integration Education Unit within the Secretariat with a
mandate to coordinate integration education activities in the partner states, develop relevant
materials and set standards and quality control measures amongst other functions.

In examining the Bill, the Committee observed that there is a clear mismatch of the title from the
contents of the Bill. Whereareas the Bill sets its object as that of providing civic education to the
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people of the community in line with the people centeredness initiative of integration, the content
of the Bill goes beyond civic education by regulating standards of education in partner states.

Appreciation
‘Mr. Speaker, Sir,'

The Committee is thankful to the Offices of the Speaker and the Clerk of the National Assembly
for the logistical and technical support accorded to it during its sittings. The Committee wishes to

thank all the stakeholders for their participation in scrutinizing the Bills. Finally, 1 wish to express
my appreciation to the Honourable Members of the Committee who sacrificed their time to

participate in the activities of the Committee and preparation of this report.

Mr. Speaker, Sir,

It is therefore my pleasant duty and privilege, on behalf of the Committee on Regional Integration,
to table its report in the House on the consideration of the East African Community Cross Border
Legal Practice Bill, 201.4: East African Community Cooperative Societies Bill, 2014; and East African
Community Integration (Education) Bill, 2014. '

‘THE HON. FLORENCE KAJUJU, MP
CHAIRPERSON,
COMMITTEE ON REGIONAL INTEGRATION



CONSIDERATION OF THE BILLS

1. EAST AFRICAN COMMUNITY CROSS BORDER LEGAL PRACTICE BILL, 2014

The Committee considered the Bill clause by clause and deduced the following:-

The definitions/ interpretations under clause 2 should be made in such a manner that they
recognize that an advocate would be licenced by the National Bar Associations having met the
stipulated qualifications in that partner state. Having been registered by the National Bar
Association, an advocate will automatically be enrolled in the EAC advocates register and therefore
eligible to practice in other Partner States. This will avoid double registration.

The proposal in Clause 4(2) to have the a representative of the East African Law Society as the
Secretary to the Council will defeats the law of fair play. It is important for the Council to
competitively recruit its secretary from among the partner states.

The proposed composition of the Council under clause 4 excludes the important role played by
the academia in legal training. To achieve the objective of harmonization of legal training and
certification as contained in clause 3(b), there is need for inclusion of a representative of the
universities offering legal education from each partner state. It would also be important for the
partner states to ensure gender representation when making nominations to the council.

The envisaged council in the Bill will be a unit of the EAC and therefore it should be funding from
the EAC budget as opposed to fees charged on issuance of a practicing certificate. It will be
important if the council was allowed to raise funds though any other means to support the
performance of its functions. Regional practicing certificates should be issued by the National Bar
associations; who will retain the fees charged for that service.
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. 2. EAST AFRICAN COMMUNITY COOPERATIVE SOCIETIES BILL, 2014

The Committee considered the Bill clause by clause and deduced the following:

The Constitution of Kenya 2010

The principal legislation/statute governing the registration of Co-operative Societies is the
Cooperative Societies Act (CSA) Cap 490 under the administration of the Commissioner of
Cooperative Development. However, the 4t schedule to the Constitution classifies Cooperative
societies as a devolved function of the County Governments meaning. that registration of
Cooperative Societies shall be devolved to the County Governments giving power to County
governments to enact their own county legislations to govern registration and regulation of the
Cooperative Societies with the counties jurisdictions.

The bill ought to recognize the fact that there may be more than one “appropriate authority” in
Kenya as defined in Clause 7 and read with Clause 2 thereof.

With the exception of internationally best practices in cooperatives, there is a possibility that the
various Cooperative Societies legislations which may crop up from the County governments to
gOVEIN Tegistration may markedly differ. This may only be addressed through a national policy
and legislation prescribing the minimum contents of such county legislation.

The Co-operative Societies and Sacco Societies

Cooperative Societies Act governs the registration and other administration of all types of
Cooperative Societies. The enactment of SACCO Societies Act, 2008 as principal legislation
providing for the licensing , supervision ahd regulation of deposit-taking (FOSA) SACCOs provided
that the Act supersede the Cooperative Societies Act in cases of conflict, while the Cooperative
Societies Act continued to apply to SACCOs in case in which the Sacco Societies Act , 2008 is silent.

The Bill should clearly recognize this special type of cooperative societies, namely SACCOs
especially those engaged in the quasi-banking businesses (FOSA) and the need to have them
prudentially regulated by an independent body within the partner states.

Clause 54 of the bill makes the bill superior to the partner states’ legislations, which is well within
the spirit of the EAC Treaty. However, the bill should take cognizance of the fact that the licensing,
supervision and regulation of SACCOs as deposit taking institution is not covered in the bill, and
thus domestic laws such as Sacco Societies Act, 2008 ought to take precedence when it comes to

prudential regulations of SACCOs..

Membership to Cooperative Societies

In Kenya, Membership to cooperative societies including SACCOs is normally defined from the
perspective of the Saccos’ By-Laws and not statute as proposed by Clause 5(2). This definition in
the By-Laws was done through the common bond principle, but which has since been abandoned
by many SACCOs with the adoption of the open bond policies.
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Clause 5(2) of the Bill is limiting, and does not agree with the current trend in Kenya wheré
membership of SACCOs is open to a wide range of people and not just those who live or work

within a given area.
Sale of Shares to Third Parties

Kenya’s current legal framework governing cooperative societies does not envisage a situation in
which cooperative society would sell its shares to other third parties as proposed in Clause 5(5) of
the Bill. The law currently prohibits SACCOs from dealing with non-members and thus the issue of

selling shares to other persons would not arise.

A person seeking to purchase the shares of a cooperative society must therefore join the
membership thereof, which may be through the normal member recruitment or as a transfer from
an existing member. Such sale of shares will also violate domestic Capital Markets Act.

Clause 5(5) should be redefined along the prevailing domestic laws in Kenya to limit sale or
purchase of shares of a cooperative society to members only. ‘

Recognition of Coopei‘ative Societies registered in other Partner States

Whereas Clause 7 of the Bill provides that a cooperative society shall be registered by the
appropriate authorities in the partner states, there is no provision to guide the reciprocal
recognition of such a society in other partner states, other than where it has been registered. This
will thus hamper the cross border operations of such a cooperative society in the state other than
where it has been registered. This is very necessary for deposit taking SACCOs, where domestic
legislation ought to guide with certainty their prudential regulation.

- The Bill should provide for the procedure for the recognition of cooperative societies registered in
one partner state, but seeking to operate within the jurisdiction of another partner state or
whether such cooperative society will have to seek dual registration to operate in other partner

state.

The Bill should also provide mechanisms for cross-border operations of cooperative societies,
particularly when it comes to deposit taking SACCOs mobilizing deposits.

~ Settlement of Disputes

The Bill proposes that all disputes arising between cooperative societies, their members and
employees in accordance with Clause 47 thereof ought to be settled through the Alternative
Dispute Resolution mechanisms of conciliation, and in default arbitration, with appeals lying to the
High Court. This provision is in direct conflict with the Cooperative Societies Act which provides
that such disputes are to be handled by a cooperative tribunal and the appeals from the tribunal
lies to High Court. Indeed even the Sacco Societies Act provides that disputes between the
Authority and SACCOs are to be referred to the tribunal as the Court of first instance.

The cooperative tribunal as established is deemed to be a specialized court for purposes of
cooperative disputes, as the court of first instance and thus should be retained — with appropriate
reforms thereto. Since clause 54 of the Bill makes the bill superior to the domestic laws, it is likely
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that the bill is likely to oust the powers of the tribunal as a court of first instance in respect of
cooperative matter.

The Bill should equally provide for resolution of disputes'arising out of cross border operations of
cooperative societies, and the inter-relationship with the domestic tribunals in order to make the
dispute resolution forum clear. There is therefore need for creation of an EAC tribunal to handle
what the tribunals in the partner states cannot handle.

Share Capital of Cooperative Society

Clause 27 of the Bill provides inter alia that the shares of a member may be used to off-set a debt
due to the society from such a member. This is erroneous and is likely to lead to de-capitalization

of the society in case of defaults by members.
The current legislations in Kenya are clear that members shares are equities for the society and

cannot be expended, unless on liquidation. The shares cannot therefore be collateral against credit
advance to members, nor can such equity be used to off-set debts owed. They can only be

- transferred to other members.

The Bill needs to clearly distinguish between shares which are equity capital to the society and

other deposits which may be used as collateral for credit advances, and also to off-set debts due.
This is particularly important for deposit taking SACCOs which rely heavily on the members’
shareholding as their main source of capital, in the absence of which the SACCOs existence would

be threatened. R

Audit and Inspection

The Bill proposes in Part VIl that the auditing and inspection of cooperatives societies shall be
undertaken by the appropriated national authorities. However, the Bill does not take into
consideration the extent to which such inspection and /or audit may g0 with regard to operations
of the society, outside the jurisdiction of the Registration State.

The Bill ought to recognize the fact that the cross-border operations of a society may have material
negative impact on the performance and stability of the society, especially a deposit-taking

SACCO. In this respect, the role of the Partner State and its equivalent appropriate authority need

Terminologies

The Bill introduces terminologies which are not necessarily aligned to the prevailing legal system in
Kenya. These include General Assembly, Control Committees among others. These terms may
bring confusion with regard to the operations of the cooperative societies in their current module,

unless the proposals are aligned.

There is need to have general terminologies and not specific terminologies suit to a country where
each country will interpret the general terminologies to suit their own local scenario. '



3. EAST AFRICAN COMMUNITY INTEGRATION (EDUCATION) BILL, 2014
The Committee considered the Bill clause by clause and deduced the following:

That, the-Bill is anchored oh Article 7 of the Treaty which provides for people centered and market
driven economy and that the object of the Bill is to provide a legal framework within which people of

East Africa get necessary knowledge and information about the affairs and activities of the Community.

The title of the Bill is not consistent with contents therein. For instance, the title makes reference to
education whilst the contents of the Bill show that it is meant for dissemination of community

information among the partner states.
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THE COMMITTEE'S PROPOSED AMENDMENTS

(a) EAST AFRICAN COMMUNITY CROSS BORDER LEGAL PRACT ICE BILL, 2014

The Committee proposes the following amendments to the bill when it comes for the Committee
Stage in the East African Legislative Assembly:

CLAUSE 2

THAT, the Bill be amended in the definition of “indiscipline” under (d) by inserting the -words
“on account of disciplinary proceedings™ after the word “practice”. '

Justification
This definition fails to contemplate that it is possible for a lawyer to be restricted or limited

to practice on account of reasons other than disciplinary Proceedings” e.g. a lawyer in
good standing but who has not taken out a practicing certificate.

THAT, Clause 2 of the Bﬂl be amended in the definition of the “disciplinary record” by inserting the following

immediately after (e)
(f) any other orders to pay fine and or costs, compensation or reimbursement

Justification
To cover all orders possible for issuance upon conviction of professional misconduct.

- THAT, Clause 2 of the Bill be amended in the definition of the “practicing certificate” by deleting the
words “issued by Registrar to an advocate- authorizing him or her to practice in any of the partner
state” and substituting thereof with the words “by issued accordance with the Rules of the Partner State”

Justification
Each partner state shall be issuing practicing certificates according to its laws rather than an East

African Practicing certificate.

THAT, Clause 2 of the Bill should be amended in the definition of “Register” by deleting all the words therein
and substituting thereof with the following words-

“register means” a register of advocates admitted to the roll of advocates of each partner states;

Justification
At a regional level we only need a register of the admitted advocates. Each Partner State should

keep a register of eligible advocates and reserve the right to authorize who to practice within
their jurisdiction that will be guided by regulations to be provided for by the Law Council.

CLAUSE 4

THAT, Clause 4(2)(a) of the Bill be amended by inserting the words “or its equivalent national bar
associations” immediately after the word “council”. :

Justification
It is important to recognize that some state partners the regulatory body is the Bar Association
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THAT, Clause 4(2)(a) of the Bill be amended by inserting the words “after consultations among
themselves to ensure gender parity” after the word “States” '
Justification :
To ensure gender equality in the membership of the Council

THAT, Clause 4(2)(b) of the Bill be amended by deleting the words “"who shall be the Secretary.

Justification
The Secretary to the Council should be recruited competitively.

THAT, Clause 4(2(c ) of the Bill be amended by deleting the words “Court of Justice who shall preside
over the law council’ and substituting it with the words “Community Secretariat”

Justification

It is not proper for a member of EACJ to be a member of the EA Law Council considering that

they may at one point preside over matters arising out of cross border legal practice. The Bar
- and the Bench should enjoy its independence. The Secretariat representative will be ideal in

these circumstances.

Clause 4(2) should be amended by inserting the following new sub clause 4(2)(d)-
“a representative of Universities offering legal education from each Partner State”

Justification
Inclusion of the academia in the councdil is important in so far as regulation of legal training is

concerned. 4

THAT, Clause 4(3) of the Bill be amended by inserting the following words after the word “once”-
“Upon assuming office, the Council shall eledt the chairperson and competitively recruit the Secretary
to the Council who shall serve on full term basis”

Justification
Provides for the mode of recruitment, appointment and term of office of the Secretary and the

chair

THAT, Clause 4(2) be amended by including a provisio to specifically state that the appointing
authority of the members of the council

Clause 7

THAT, Clause 7(2) of the Bill be amended by deleting all the words after the word “a” and replacing
them with the words “as prescribed under Section 4(3)”

Justification
There secretary general should be competitively recruited as amended in 4(3) above

THAT, Clause 7(3) of the Bill be amended by deleting the words “fees payable by advocates upon
issuance of East African Practising Certificate™ with the words “East African Community Budget”

-11 -
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Justification | .
The practicing certificate will be issued by the national bar associations as amended in clause.

Since this is a function of the community, it is only logical that funds to run it should be drawn
from the Community budget as contributed by the partner states.

Clause 7 of the Bill be amended by inserting a new clause 7(4): ,
“The Law Council may also raise funds through any other means to support the performance of

its functions under this Act”

Justification
The Law Council should have the power and flexibility to raise funds to meet its expenses over

and above the provisions of section 7(3).

-12-



(b) EAST AFRICAN COMMUNITY COOPERATIVE SOCIETIES BILL, 2014

BRI H KK H BN ARSI

The Committee proposes the foilowing amendments to the bill when it comes for the Committee Stage
in the East African Legislative Assembly:-

RAR RS

CLAUSE 5 . :
THAT, the Bill be amended in clause 5 (5) by inserting the replacing the word “persons” with the
words “members of a society”

Justification

The Kenyan law currently prohibits SACCOs from dealing with non-members and thus the issue
of selling shares to other persons would not arise. _ &

CLAUSE 7
THAT, the Bill should make a provision for the procedure for the recognition of cooperative societies 3
registered in one Partner State, but seeking to operate within the jurisdiction of another Partner State
or whether such cooperative society will have to seek dual registration to operate in other partner E

F 8 PN
SLaic.

The Bill should also provide mechanisms for cross-border operations of cooperative societies,
particularly when it comes to deposit taking SACCOs mobilizing deposits

THAT, the Bill be amended in clause 7 (6) by inserting the words “except where such an additional S
trade licence is considered necessary to secure the interest of specific members investing through the
society under a special purpose investment vehicle” after the word “licence”

Justification

This is an important provision which will facilitate the ease of operations and reduce the cost of
doing business by removing the need for additional licenses. However, this provision should 3
take into account that certain licenses may be required where a society seeks to diversify services
such as creating special purpose investment vehicles (e.g. housing schemes) which would require
separate registration

THAT, the Bill should be amended in clause 7 (7) by inserting the words “but within the validity of the
temporary certificate” after the word “time”

THAT, the Bill be amended in clause 7 (7) by inserting new clause 7(7a)
7 (7a): The appropriate Authority shall specify in writing the requirements that have not been
met and seek compliance within a period of 1 year provided that this period may be extended
where the appropriate authority deems that there is sufficient cause and reason to grant further
extension
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Justification

It would be necessary to indicate and specify the conditions that have not been met and which
the society must comply with pending grant of full registration. It is also important to have
flexibility over the 1 year limitation since compliance may require additional time beyond the 1
year prescribed period.

THAT, the Bill be amended in clause 7 (8) by inserting the words “provided that before exercising its
power to suspend the society from operating, the authority shall notify the society on the areas of
breach and shall provide a specific time period within which to remedy the breach and be in
compliance or face suspension in default” after the word “Act” '

Justification
It is important to ensure the rules of natural justice are observed before taking any measures to

suspend a society. The right to a fair hearing is of the essence.

CLAUSE 8
THAT, Clause 8 be amended by deleting the words “shall have limited liability” and replace them with

the words i3 liability shall be limited in 1ts constitutive instruments”

Justification
In view of the fact that a society holds funds and assets in trust for its members, its liability must

be limited to its constitutive instruments rather than being determined through a statutory
provision prescribing the nature of its liability.

CLAUSE 12
THAT, Clause 12 (1)(c) of the Bill be amended by inserting the words “if eligible” after the word
“elected”. Clause 12(1)(d) be amended by inserting the words “owing to such member” after the word

“benefits”.

Justification v

In line with the standards expected of leadership, a society is entitled to prescribe conditions for
eligibility to seek office. Election cannot be a matter of right but must be pegged to satisfying
specific criteria. Ordinarily, payment of benefits owing to a member must be pegged to one’s
entitlement and this must be made explicit.

THAT, Clause 12(2)(e) of the Bill be deleted.
Justification

This provision appears misplaced and inconsistent with the generic duties expected of a member
of a society.
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CLAUSE 14
THAT, Clause 14(1) of the Bill be amended by adding letter “r” to the word “pa” and deleting the

word “to” after the word “society”

Justification

to correct the typographical error and language to read “ A cooperative society shall, after
securing the decision of the General Assembly, sell shares that shall have equal number and par-
value with a view to enable the society obtain capital necessary to operate”.

THAT, Clause 14(6) of the Bill be amended by deleting the words “sell certain shares to a person who
is not a member of the society without contradicting the principles of the society” after the word
“may” and substitute therefor with the words “raise capital through any means voted by the members
through a resolution passed at a General Assembly”.

Justification
This provision creates potential for conflict. Since a society is a membership entity, its shares
should not be sold outside of its membership. A society facing the circumstances spelt out under

section 14(6) should raise capital through borrowing and other means as agreed by its members
through a resolution during its General Assembly.

CLAUSE 16
Clause 16(2) of the Bill be amended by deleting the word “shall” and substituting it with the word

“may” and inserting the words “or by proxy” after the words “meeting of the society” and further
deleting the word “the” after the word “cast” and replacing it with the word “a”:

Justification
This provision appears discriminatory because it draws distinction between different classes of
societies. A vote reflects one’s choice and members should have the right to vote by proxy.

CLAUSE 23 _
Clause 23(1) of the Bill be amended by inserting a new sub-section-

23(1)(a) The control committee shall play an independent oversight role over the board of
directors in managing and running the affairs of the society.

Justification :
It is necessary to be explicit over the oversight audit role played by the control committee.

CLAUSE 27
Clause 27) of the Bill be amended by deleting the words “The Shares” and substituting thereof with the

words “Other deposits”™

Justification

-15-

SR DR IR\ DSPRCR IR 2K 1/ TR NI L1




- The Bill needs to clearly distinguish between shares which are equity capital to the society and
other deposits which may be used as collateral for credit advances, and also to off-set debts
due. This is particularly important for deposit taking SACCOs which rely heavily on the
members’ shareholding as their main source of capital, in the absence of which the SACCOs
existence would be threatened. :

CLAUSE 30
THAT, Clause 30(a) of the Bill be amended by deleting the following words “for societies whose
annual income does not exceed US$ 500,000, although individual members shall be liable to pay

. income tax”

THAT, Clause 30(b) be amended by deleting the following words “for societies whose annual income
does not exceed US$ 1,000,000”.

Justification :
These two Clauses impose obligations on taxation on societies. Societies should be exempt from

these taxes as a means of motivating a culture of mobilizing savings and investment. The liability
of individual members to pay should be seen as sufficient and additional taxation on the

Termbers diminishes the value of Investment in a society.

CLAUSE 32
THAT, Clause 32(1) of the bill be amended by deleting the word “shall” after the word “society” and

substitute it with the word “may” and deleting the words “at least twenty per cent “ and substituting
them with the words “a percentage”. Further the clause be amended by inserting the words “subject to
a resolution of the General Assembly” after the words “reserve fund”.

Justification .
The funds of a society are held in trust for the members. It should be upon the members to
decide on the allocation to be held in a reserve fund upon consideration at the General

Assembly. _
THAT, Clause 32(4) of the Bill be amended by deleting the words “an additional share” and

substituting them with the words “additional shares”

Justification
There is no rationale or justification behind the restriction on purchase or shares to only 1 share

and it should be possible for a member to purchase more than 1 share.

CLAUSE 36
- THAT, Clause 36 of the Bill be amended by inserting the following Clause 36(3)

Where an inspection report is made pursuant to a request for inspection under section 36(2)(a)
or (b), such report shall be prese_rited to the General Assembly”,

Justification
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It is important that where an audit report is being submitted pursuant to a request by members
under section 36(2)(a) or (b), such report is tabled before the General Assembly. This safeguards
accountability over the use of the society’s resources taking into account that they are held in
trust for the members. '

CLAUSE 44 ,
THAT, Clause 44(1) of the Bill be amended by deleting the word “reconciliation” and substituting it
with the word “conciliation”.
Justification
The reference herein should be to conciliation which means reconciling parties and is one of the
means of alternative dispute resolution.

- THAT, Clause 44(3) of the Bill be amended by deleting the word “elected” and substituting it with the
word “appointed”. Further amendment by inserting the words “who may also designate an

appropriate professional body to appoint such arbitrator” after the word “authority”.

Justification

The use of term “elected” implies a contested‘process yet by its very nature arbitration is a
consensual process, based on concurrence and agreement, to arrive at an acceptable mechanism
in resolving a dispute. It may be useful and necessary to let the appointment of an arbitrator be
made by an appropriate professional body.

CLAUSE 45
THAT, Clause 45(3) of the Bill be amended by deleting the word “similar™ and substituting it with the
words “any other applicable”
Justification
It should be noted that countries within the EAC are enacting specific legislation on alternative
dispute resolution. For instance, Kenya enacted the Arbitration Act, 2013. Therefore, arbitrators
are not merely bound by the Civil Procedure Code.
CLAUSE 46 :
Clause 46(1) by deleting the words “by both parties” and replacing them with the words “jointly by
the two arbitrators” '
Clause 46(2) by deleting the word “when” and replacing it with the word “where” and by deleting the
word “parties” and replacing it with the words “two arbitrators”.

Justification

The appointment of the third arbitrator who acts as an umpire must be made by the two
arbitrators representing each of the parties.

o 1 &




(C) EAST AFRICAN COMMUNITY INTEGRATION (EDUCATION) BILL, 2014

" The Committee proposes the following amendments to the bill when it comes for the Committee Stage
in the East African Legislative Assembly: '

- CLAUSE 2

THAT, the Bill be amended in the definition of “unit” by deleting all the words and substituting thereof
with

“Unit” means the Civic Education Unit established under section 4 of this Act.

CLAUSE 5
THAT, clause 5(a) of the Bill be amended by deleting the word “competent’ and substituting it with

the word “relevant”

THAT, clause 5(d) of the Bill be deleted and replaced substituted with; “develop curricular for civic
- education by relevant institutions in the Partner States

TITLE
THAT, the Title of the Bill be amended to read as follows: “the Fast African Community Civic

Education Bill, 2014”
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MEMORANDUM

Article 7 of the Treaty for the establishment of the East African
Community provides for a people centred and market driven economy. -

It t\a; been observed that whereas the Partner States have dedicated
tremindous efforts towards the market economy, the people centred . -
aspecf.’of our integration process has not received simnilar attention. Asa " . .
result, the people of East Africa remain fundamentally ignorant of the

Treaty, and the whole integration process.

The object of this Bill therefore is to provide a legal framew‘érk_ within

which the people of East Africa at all levels can be equipped with the

. necessary knowledge and information about the affairs and activities of |
“the Community. : U

For that purpose the Bill seeks to establish a Unit within the dffice..df the
Secretary General, mandated to coordinate integration education

activities in the Partner States, develop relevant materials and set
standards and quality control measures amongst other functions. -




The respective national institutions currently responsible for conducting
civic education in the Partner States are proposed to be national focal
. points for the purposes of this Bill. '

HON. ABUBAKAR ZEIN ABUBAKAR,
Member, East African Legislative Assembly,
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Financial resources of the Unit
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East African Community Integration (Educalrion) Bill, 2014 - -

THE EAST AFRICAN COMMUNITY INTEGRATION
(EDUCATION) BILL 2014 '

- A Bill for an Act

ENTITLED

THE EAST AFRICAN CONIMU\ITY INTEGRA’JFIO’\T ’

(EDUCATION) ACT, 2014

An Act to establish a legal framework for integration

education in the Community, and to provide for other
related matters. : 4

ENACTED by the East African Community and assented.to by
the Heads of State. :

1. This Act may be cited East African Commumty
Inteora'uon (Education) Act, 2014.

2. In this Act, unless the context otherwise requires—

& “competent authority” means the relevant authority in

the Partner States responsible for carrying out
civic education;

3

Short title.

Inter-
pretation.



East African Community Integratzon ( Educarzon) lel 201 4

“Council” means the Council of Mmlsters estabhshed .

under Article 9 of the Treaty

“integration educauon means educat1on about the ©
Treaty and the integration _process . in the.

Com.munlty,

“Secretariat” means the Secretariat of the Communijty
established Lmder Article 9 of the Treaty;

“Secretary General” means the Secretary General of
the Community prov1ded for under Article 67
of the Treaty;

R
|
-
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e
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“Treaty” means. the Treaty for the establishment of
the East African Community’

“Unit” means the Integration Education Unit
established under section 4;

Objecives - 3. (1) The main objective of this Act is to facilitate
acquisition of information, knowledge, skills, .values .and
attitudes that are necessary for people East Afrlca to
rneamnofully participate in the mtegratlon process. '

(2) Without prejudice to the generality of sub-sectien (1),
the specific objectives of this Act are to— i

(a) facilitate increased participation of the peoplle
of East Africa in the integration process and
activities; :

(b) provide for a facilitation mechanism for
citizens’ engagement in East Africa;

4




East African Community Integration (Education) Bill, 2014

. (.C)\

(d)

build a sense of belonging and common
identity among the people of East Africa,
including developing initiatives that. are
designed to create the East African identify;
and ’

facilitate and provide education on the Treaty
for the establishment of the East African

Community.

4. (1) There is established a Unit within the Secretanat
known as the Integration Education Unit.

(2) The Unit shall, in the performance of its functions
be respons1ble to the Secretary General. ‘

Integration
Education
Unit.

(3) The Unit shall constitute such offices as the
Council may determine.

5. The functions of the Unit shall be to—

(a)

(&)

(c)

(d)

(e)

coordinate integration education activities in
the Partner States with the competent

authormes

develop relevant materials for dissemination in
the Partner States;

set standards and quality contrél mechanisms
in integration educatlon

develop curricular for integration educat1on by
the education institutions in the Partner States;

and

~ perform any other functions as may be required

to achieve the objectives of this Act.

5

Functions -of
the Unit.




Financial
resources of

the Unit.

\anonal
focal pomts

Regulations.

: that Partner State £ <

”-, i 6 The Umt shall. obtarn funds from the budoet of the
Cornmumty and frorn such other sources as. the Councrl may

determme

(1) The natronal

competent’ authormes m the Partrier States

Y
K

(2) A Partner State may, _notw1thstandm° sub section

(1), accredit an 1nst1tut10n to conduct mtecratlon educat1on n

Aocal pomts for purposes of.'
educatlon 1nte°rat1on “in the Comrnuruty shall be the ?

‘8. The Council miay. make régulations generally for

giving effect to the provisions of this Act.
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THE EAST AFRICAN COMMUNITY COOPERATIVE
- SOCIETIES BILL, 2014 »

MEMORANDUM

The object of this Bill is to provxde a legal framework for the cooperative
societies in the Community. The Bill takes cognisance of Article 128 of
the Treaty for the establishment of the East African Community, in
which the Partner States agreed to adopt programmes that would
strengthen and promote the role of the private sector as an effective force

for the development of their respective economies, and to that end

undertook to encourage the efficient use of scarce resources and to
promote the development of private sector organisations which are
engaged in all types of economic activity, including inter alia
agriculture, manufacturing, famiintz, trading and service providing. -

Part I of the Bill deals with’ prehrnmeuy matters. Hovever clause 3 lays'

down the objectives of co-operative societies: which among others
include solving problems collectively, co-ordinating knowledge, skills,
wealth. labour and promote self reliance amongest the members.
Clause 4 of the Bill lays down the guiding principles of co-orperative
societies. According to the clause, co-operative societies are volurtary
organisations open to all persons able to utilise their services and willing



to aceept responsibilities -of membership without 'genderr-secia‘l;'rqgjal.
political or religious discrimination. They are democratic organisations
controlled by their members who activily participate in setting their
policies and making decisions and every member has equal voting rights.

Part II of the Bill deals with the formation, name and registration of co-
operative societies. Other matters included in this - part deal with the
legal personality, bye-laws and amalgamation and division of co-
operative societies. ' ' T T e Ll

Part HI of the Bill deals with the rights and duties of the members of co-

operative societies. Dismissal from membership, payment of shares, .

voting and transfer of shares and benefits are captured in this Part.

Part IV of the Bill .deals with ofgans of co-opérative societies which

include the General Assembly, Board of Directors, Contro] Committee .
and other subcommittees

Part V deals with special privileges"of Co-operative societies.

Parts VI and VII deal with the assets and funds and audit and inspection
respectively.
Part VIII deals with the. winding up and dissolutiop, of co-operative
societies. In this Part, -appointment and duties of the liquidator, calling
on creditors and protection of creditors are interalia provided for.

Part IX of the Bill deals with settlement of disputes: Conciliation,

arbitration and appeals are provided for.

Part X deals with miscellaneous matters. The Council of Ministers is

enjoined to make regulations for giving effect to the provisions of the
Act. The Act once enacted is also supposed to take precedence over
similar Acts.in the Partner States, to allow the uniformali.sation of the
law governing Co-operative societies in the Partner States. .

HON. MIKE KENNEDY SEBALU,

Member. East African Legislative Assembl.
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THE EAST AFRICAN COMMUNITY COOPERATIVE

SOCIETIES BILL, 2014
| ARRANGEMENT OF CLAUSES
i Clause PART [—PRELIMINARY
g 1. Short title.
' 2. Interpretation.
. 3. Objectives of a cooperative society.
' 4. Guiding principles of cooperative societies. § ,
PART II—FORMATION AXD REGISTRATION H
3 5. Formation of a cooperative socxety '(
' 6. Name of a cooperative society. :
7. Registration of a cooperative society. /
. .8 Juridical personality. ;
: 9. Bye-laws. ( §
! 10. Amalgamation and division.
3 PART II—RIGHTS AND DUTIES OF MEMBERS - ‘
i 11. Requirements necessary for membership. : ' r
: 12. Rights and duties of members. .F
-j 13. Dismissal from membership. i
! 14. Payment of shares. 5
15. Register of members.
16. Voting. - _ 4
; 17. Transfer of shares or benefits. . L ,’f
i ' PART IV—ORGANS OF COOPERATIVE SOCIETIES :
’ 18. General Assembly. o g
' 19. Powers and duties of the General Asscmbly
{ 20. Calling of the General Assembly.- "
i 21. Board of Directors. §
i 22. Powers and duties of Board of Dlrectors "
I 23. Control Committee. : i
| . 24.- Powers and duties of Control Commxttee E
] _ . 25. Other sub committees. ;
i PART V-—SPECIAL PRIVILEGES OF SOCIETIES : :
1 26. Priority of claims by society. ;
27. Set-off in respect of share or benefit.
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‘_’!

|

|

Clause ;

28. Share or benefit not liable to attachment or sale. I

29. Access to land. {

30. Tax exemption. |

PART VI—ASSETS AND FuxDps OF A SOCIETY ,’

I

31.  Indivisibility of assets and funds of a society. {

32. Allocation of net profit. |

33. Restrictions on borrowings. [
34. Restrictions on loans.

PART VH——AQ‘DiT AND INSPECTION '

35.  Audit. i

Inspection. i

37 —Actiom to be takerr for oss of property or funds of a society.

PART VIII—DISSOLUTION AND WINDING UP OF SOCIETIES

38.
39,
40.
41.
42.
43.

44.
45.
46.
47.
48.
49.
50.

51.
52.
53.
54.

Dissolution of a society.
Liquidator.

Powers and duties of a hquldator
Callings on creditors.

Protection of creditors.

Cancellation of society from register.

PART IX—SETTLEMENT OF DISPUTES .

Conciliation.

Arbitration.

Appointment of arbitrators.

Disputes to be referred to arbitrators.

Powers of arbitrators.

Appeals.

Address. _

PART X—MISCLLANEOUS PROVISIONS -

Supplying information.

Establishment of semi-autonomous cooperanve aoency

Regulations.
Act to take precedence.
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East African Community Cooperative Societies Bill, 2014

THE EAST AFRICAN COMMUNITY COOPERATIVE
SOCIETIES BILL, 2014

A Bill for an Act
ENTITLED

THE EAST AFRICAN COMMUNITY COOPERATIVE

e
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SOCIETIES ACT, 2014

An Act to provide a legal framework for cooperative
societies in the Community and to provide for other

related matters

ENACTED by the East African Community and I_assented to by
the Heads of State. '

PART [—PRELIMINARY

1. This Act may be cited as the East African Community
Cooperative Societies Act, 2014.

2. In this Act unless the context otherwise requires—

“appropriate authority” means an organ established at
any level in a Partner State, to organise and
register cooperative societies and ‘to give
training, conduct research and provide .other
technical assistance to cooperative societies;

3

Short title.

Inter-
pretation.
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East African Cohzmunity,Coopera/ive Societies Bill, 2014

“Board of Directors” mecans a body clected” and
empowered by the General Assembly with the
responsibility to govern the socicty:

“cooperative society” meadns a society established by

individuals on a voluntary basis, to collectively
solve their economic and social problems;

“General Assembly” means a meeting of members of
a  primary  cooperative society  or
representatives of societies above primary
level;

“Partner states” meanss to the Republic of Burundi,

- the Republic of Kenya, the Republic of

. ——————

Rwanda, the United Republic of Tanzania, the
Republic of Uganda and any other country
granted membership to the Community -under
Article 3 of the Treaty;

“member” means a physical person, or a Society
established under this Act; '

“person” means a natural or juridical person;

“society” means a cooperative society established
and registered in accordance with this Act;

“special resolution” means a resolution ‘passed by-a
two third majority of the members of a society
to be binding on all members. :

Objectives 3. The objectives of a society established under this Act
of a .
cooperative are t ' ’
society. ¥

(a) solve problems collectively which members
cannot solve individually;

4
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(b)  coordinatc knowledge, skills, wealth and
labour of the members for better results ;-

(c) = promote self reliance among members;

(d) collectively protect, withstand and solve
economic problems;

(e) improve the living standards of members by
reducing production and service costs by
providing input or service at a minimum cost
or by finding a better price for their products or
services, '

(f)  expand the mechanism by which technical
knowledge could be put to practice;

T T e s T A

le

(g) develop. and promote saving and credit
services;

(h)  minimise and reduce the individual impact of

risks and uncertainties; °

(i)  develop the social and economic culture of the
members through education and training; and

Gg) . empower the members to have ownership .

along commodity value chains by facilitating
business development for the members.

4. (1) All cooperative societies registered under this
Act, shall abide by the guiding principles under this section
which shall be written in their respective bye-laws.

(2) Cooperative societies are voluntary organisations
open to all persons able to utilise their services and willing to
accept the responsibilities of membership without gender,
social, racial, political or religious discrimination.

5

Guiding
principles of
cooperative
societies.
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East African Community Cooperative Societies Bill. 2014

(3) Cooperative societies arc  dcmocratic
organisations controlled by their members” who uctively
participate in setting their policies and making dccisions. and
every member has equal voting rights.

- (4) Members shall receive dividends from profit
according to their shares and contribution after deducting and
setting aside an amount necessary for reserve and social

" services.

(5) Co-operative societies are autonomous self help
organisations controlled by their members, and if they enter
into agreement with other " organisations including
governments or raise capital from external sources, shall do
so on terms that ensure democratic control by their members

rnm may
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and maintain their antonomy

(6) Co-operative societies provide education and
training for their members, elected representatives, managers
and employees so as to enable them to contribute effectively

to the development of their societies. -

(7) Co-operative societies serve their members most
effectively and strengthen the societies’ movement by
working together through local, national, regional and
international structures. '

(8) Co-operative societies work for the sustainable
development of their communities through policies approved
by their members.

(9) Cooperative societies and their businesses are
owned by the members and the businesses are done for

members and not with members, they do not trade or do-

business with members but rather for members, and do not buy

from members but facilitate members to sell their goods -

without the societies taking ownership over the goods.

6
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(10) The cmployces. management and staff of the
cooperative socictics play a facilitating role in the cooperative
ocictics’ businesses without taking ‘ownership from the
members.

PART [I—FORMATIOX AND REGISTRATION

5. (1) A co-operative society may, according to .itS Formation
nature, be established at different levels as may be determined ‘c’ggpmm .

by the members. society.

(2) A primary society shall be established by person
who live or work within a given area. -

(3}-One-national apex_cooperative organisation may

P - g e

) ohnT—ie=r

be estahlished in each Partner State, and its key role shall
include promoting cooperative societies, formulation and
_ review of policy and legislation, and serving as a platform for
cooperative societies at the national level.

(4) The number of members in a primary society shall -
not be less than ten.

(5) A society may sell some of its shares to persons
outside its area when the society faces shortage of capital.

6. (1) Every society shall have its own name. Name of 2
cooperative

(2) The words “Cooperative Society” and “Limited *°“

Liability” shall appear in the name of every society.

(3) A name or distinguishing mark registered by one
society shall not be used by any other society.

&

(4) The name of every society shall be written boldly
and put at every place where the society’s activities are
performed, and it shall in addition be written or sealed on all
notices, letters and documents which are signed on behalf of

the society.
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East African Comimunity Cooperative Societies Bill, 2014

gfffimﬁm . 7. (1) A society shall be registered by the appropriate
cooperative  authority in the Partner State. :
society.

(2) A society shall, when established submit an
application for registration to the appropriate authority
together with the following particulars—

(a) minutes of the founders’ meeting;
(b) thebye-laws of the society; - -

(c) -names, addresses and signatures of the
members; :

. (d) names, addresses and 'si'gnatures of the
members of the Board of Directors of the

saciety;

(¢) - a detailed description -which proves that the
registered members of the society have met the
requirements for membership in accordance
with this Act and the bye-laws of the society;

(} documents showing the amount of the capital
of the society and that the capital has been
collected and deposited in a bank account, and
if there is no bank in the area, that it has been
deposited in a place designated by the
appropriate authority;

(g) other particulars that may be specified in the
regulations or directives issued for the
implementation of this Act.

(3) The appropriate authority shall register a society
and issue a certificate of registration within 15 days when the
appropriate authority is satisfied that the application for
registration submitted to it has fulfilled the requirements for

registration.
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(4) If the appropriate authority rejects the applicatidn
for registration of a soc1cty, it shall give a written explanation
to the representatives of the society within 15 days.

(5) The certificate of registration 1ssued to a society
under sub section (3) is evidence that a society is 1ecrlstered in
accordance with this Act.

(6) A society registered under this section shall
engage in any business as from the date of registration without
the necessity of securing an additional trade licence.

(7) When the apprapriate authority is satisfied that the
requirements under sub section (2) have been met, it shall
grant a temporary certificate to the society which may serve

u
i

not more than a year and the appropriate authority shall cause
the rest of the requirements to be observed within a spec1ﬁed
penod of time.

(8) Where a society is found operating out of the
objectives for which it is established, it may be suspended by
the appropriate authority from carrymc out any actwmes
permitted by this Act. e B g

(9) Where a society is suspended the society may
submit its request to reverse the suspension and where the
appropriate authority finds merit in the request, the
appropriate authority may reverse the suspensxon

(10) Where the appropnate authonty does not reverse
the suspension of a society, the appropriate authority shall give
a‘written explanation to the General Assembly of the society.

(1 1) The General Assembly of the society may 'appeal
to the High Court against any decision made by the
appropriate authority under this section.

g
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'Juﬂ'dicall_ 8. A society registered under this Act shall have
rsonality. . 3.5 . . . .
P ’ juridical personality from the date of its registration and shall

‘have Timited liability.

Byelaws. 9. (1) Every society shall have its own bye-laws.

(2) The contents of the bye-laws of a society shall

include—

(a)

(b)
(c)
(d)

the name and address of the society;
objectives and activities of the society;

work place ‘or area of the society;

requirements necessary for membership of the

society:
: 77

TR~y g

(e
®
(g)

(h)

(J)

(k)
(1)

the rights and duties of the members of the
society;
the powers, responsibilities and duties of

management bodies;

conditions for withdrawal and dismissal from
membership;

conditions for election, appointment, term of
office and suspension or dismissal of the
members of the Board of Directors or other
management bodies;

conditions for calling of meetings and voting at
meetings of the society;

allocation and distribution of profits;
auditing; '
employment of workers;

10
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BT

(m) other particulars not contrary to this Act

(3) The bye laws of a society may be amended by the
special resolution of the General Assembly, and such
amendment shall be effective on the date it submitted to and

registered by the appropriate authority.

~ (4) Where a society agrees on an amendment to its
bye laws, three copies of the amendment and the special
resolutlon of the society made in accordance with this Act
shall be submitted to the appropriate authority within 30 days
from the date of the agreement.

(5) The appropriate authority shall register the
amendment and give evidence of its registration to the society
where it is satisfied that the amendment of the bye laws was

2 S e ey
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made in accordance with this Act.

10. (1) Without prejudice to section 5, the General
Assernbly of a society may, through a special resolution form

a new society by—
(a) dividing itself into two or more societies;

(b) reclstermo a new society; or

(c) amaloamatmo itself with one or more soc1et1es

(2) The resolution o the amalgamation or division of
the society shall be effective on the date of its registration by
the appropnate authouty upon verifying that—

(a) the members and creditors that .do not acrree
have been paid off or their payment is
guaranteed: '

" (b) the previous registration of ' the affected
societies shall be cancelled as soon as the
newly formed society by amalcamatlon or by
division i is reoxstered '

il

Amalgamati
on and
division.
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Regquire-
ments
necessary
for

membership.

(c)

(d)

the rights and duties of the affected societies
shall be transferred to the newly formed

society; and

the rights and duties of a society which has lost

its identity by division shall be transferred to
the newly formed societies.

PART III—THE RIGHTS AND DUTIES OF MEMBERS

11. (1) Any individual may become a member of a
society where such individual—

(a)

has attained the age of 18 if it is a primary -

Rights and

duties of
members.

(b)

(c)

(d)

society;

is able to pay the share capital and registration
fee required by the society;

is willing to implement his or her obligation
and observe the objectives and bye laws of the

‘society;

fulfils other requirements which may be
specified in the regulations and directives
issued for the implementation of this Act.

(2) A society other than a primary society may

become a member of another society under this section if such

society wishing for membership is registered with the
appropriate authority.

12. (1) A member of a society shall have the following

rights—. .

(a)

to obtain services and benefits according to his
or her participation in the society;

12
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societies to ensure continuity. -

13. (1) A member of a society may leave the soc1ety on

his or’her own initiative.

(2) A member of a society may. be dismissed from the
society by a decision of the General Assembly for fa11ure to
observe this Act or byelaws of the soc1ety

13

Dismissal
from

membership.

East African Community Cooperative Societies Bill, 2014 ]
u | cz
- (b) to participate in the meetings of the society and
to vote; !
(c) toelect and to be elected; i
(d) to withdraw from the society -on request with !
P payment of benefits.
i .
(2) A member of a society shall have the following
i # duties—
P (u) to respect the bye laws, directives and
H J i 3 s ' L
£y decisions of the society; : i
. s i
- l
(h) to perform those activities which oucht to be - L
E performed in accordance with the bye laws armt A
t * directives of the society;’ l
t . o ¥
(¢) to pay for share of the capital and registration i
feer = ‘ I
i (d) to protect the common property of the sociei:y; f
: "-(e) to conserve the environment as a rhitigation [
against climate change; ' ' !
i
(f)  to promote gender equity in decision making; i
and I
(g) to support youth participation in cooperative i
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Payment of
shares.

(3) The richts of a dismissed member shall be
respected in accordance with the bye laws of the society.

(4) Without prejudice to the provisions of this section,
any person dismissed may re-apply for membership.

(5) A member dismissed in accordance with
subsection (2) may be re-admitted only if he or she 1is
approved by the General Assembly.

14. (1) A cooperative society shall, after securing the
decision of the General Assembly, sell shares that shall have
equal number and par-value with the view to enable the

soc1ety to obtain capital necessary to operate.

(2) A cooperative society shall collect, upon its

L SR VT

formation from the members at least one-fifth of the amournt
of the shares that the General Assembly has agreed to be sold,
and it shall sell the rest of the shares within four years from the

time of its establishment.

(3) Where the need for additional capital is arises
upon completion of the sale of shares in accordance with the
decision of the General Assembly, the General Assembly may
decide to sell additional shares in accordance with sub section
. _ ) .

- (4) The shares that the society sells may be sold in
cash or in kind, and the shares sold in kind shall be determined

by the bye laws of the society.

(5) Any member may not hiold miore thari 10% of the
shares out of those that the General Assembly decides to be

sold.

(6) A society which faces shortage of capital may seli
certain shares to a person who is not a member of the soc1ety
without contradicting the principles of the soc1ety

14
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(7) Particulars és regards to the manner of sale of
shares to a person who is not a member of the society shall be
determined by the bye laws of the society.

15. Every society shall keep a register in which shall be

entered—

(a).

(b)

()

the name, address, occupation, age and sex of
each member; I

the date on which he or she became a member
or ceased to be a member; i

the amount of shares held and the registration

aph i ma

Register of
members.

(d)

(e)

lthpcuu u_y Cacir lx.l\ax.ubu;,

the name and address of the heir of the
member; and

any other particulars that may be spec1ﬁed in
the bye laws.

16. (1) Every member shall, regai'dless of the ritimber of Veting.
shares he or she has, have only one vote at the meeting of the

society.

(2) Every member in a primary society "shall
personally be present at the meeting of the society, to cast the

VOLtE.

(3) A member of a society above priffiary soc1ety
level may cast a vote through a representanve

17." (1) No transfer by 4 member of his or her shares or Transfer of
benefit in a society shall be valid tinless—

15

shares or
benefits.

g e kst e
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(a)  the member has held such share or benefit for
at least one year before the transfer: or

(b)  the transfer is approved by the Board of
Directors. o

(2) Upon the death of a member of a primary society,
his or her share or benefit shall be transferred to his or her heir
designated as such in the register of the society.or failing such
designation, to his or her legal heir at law, where such heir i«
a member or is willing to be a member.

(3) Where an heir is not a member and docs not wish
to become or is not admitted as a member, he or she shall be

paid the valy ased member.

(4) If the shares or benefit to be transferred to a
member under sub section.(2) are found to be beyond the
limitation prescribed in sub section (3) the member shall be

" paid the difference in cash.

General
Assembly.

Powers and
duties of the
General
Assembly.

(5) The transfer of payment concluded under this
section shall not be reserved due to the claims paused by third
parties on the society. _

PART IV—ORGANS OF THE SOCIETIES

18. The supreme organ of any society shall be the

- General Assembly.

19. The General Assembly shall—

(a) pass decisions after evaluating the general
activities of the society; ' R R

- (b) -approve and amend the bye laws and internal
regulations of the society;

16

tean.aay

PRI

R L

il

e e AL o3 -A;..‘ﬂ.k*l‘v\.n‘.‘h}.-’).:2&\'.\—‘\'1'."}&-.‘0;‘/-‘_'-L_-JJ—-..-:A.\\-:-....‘ b et

L e TN T IN

ieiond o 1 TP O

ST ICPTY SR



T e N N Y B R L R VIR O T eyt 1

East African Community Cooperative Societies Bill, 2014

(c)

(d)

(e)

(f)
(g)

elect and dismiss the members of the general
committee, control committee and when
necessary members of other sub-committees;

determine the amount of shares of the society;

decide on how the annual net profit of the
society is di_stn'buted;

make decisions on the audit report;

receive work reports and give proper decision;

F e e " p——

SEES
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(n)

(i)
(j)

decide that a society either be amalgamated
with another or be divided in pursuance of this
Act; '

ipprove the annual work plan and budget; and

decide any issue submitted by the Board of
Directors and other committees.

20. (1) The General Assembly shall meet at least once in
a year, and if the Board of Directors or one-third of the
members of the General Assembly requires a meeting to be
called, an emergency meeting may be held by giving 15 days

prior notice.

(2) Where the Board of Directors fails to call an
emergency assembly in accordance with sub-section (1}, such
meeting shall be called by the appropriate authority and shall
in such case be deemed to have been called by the Board of

Directors.

21. (1) Every society 'shall have a Board of Directors.

17

Calling of
the General
Assembly.

Board of
Directors.
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(2) The Board of Directors shall be accountable to the
General Assembly and the manner of election of the members
of the Board of Directors shall be determined by the bye laws

of the society. '
(3) The term of office of the members of the Board of
Directors shall be three years. -

(4) Members of the Board of Directors shall not be

elected for more than two consecutive terms, and they may be
dismissed at any time by the general assembly:

(5) A member of the Board of Directors who vacates
office for whatever reason, shall submit for inspection, the

activities the member performed during his or her term of -

At L i T 2 e A,

Powers and
duties of
Board of
Directors.

office.

22. The powers and duties of the Board of Directors shall
be determined by the bye laws of the 5001ety, but shall in

_particular include—

(a) maintaining the minutes of the meetings of the
‘society;
(b) maintaining the documents and books of
accounts of the society;. -
(c) preparing the annual work procrarnme and
budget of the society; "
.(d) implementing the work programme upon
approval;
(¢) calling the General Assembly in accordance
‘with the bye laws of the soc1ety ‘&
(/)  submitting reports to the General Asscmbly on
the activities of the society; and
(g) executing such. other decisions made by the
General Assembly.

18
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23. (1) Every society shall have a Control Comimittee
which shall be accountable to the General Assembly.

(2) The nurriber of members of the Control
Committee shall be specified by the bye laws of the society.

(3) The term of office of the members of the Control
Committee shall be three years, and no member of the
Committee shall be elected for more than two comsecutive

terms.

]

24. The Control Committee shall—

(a) ensure that the Board of Directors is carrying

Control !
Committee.

Powers and
duties of
Control
Committee.

Ouf its Tesponsibilities properly;

(b) ensure that the funds and property of the
: society is properly utilised;

(c) ensure that the various activities of the society
are carried out pursuant to the bye laws and the
regulations of the society;

(d) perform other duties assigned by the General
Assembly.

5. Other sub-committees may be established pursuant to
. the bye laws of the society.

PART V—SPECIAL PRIVILEGES OF SOCIETIES

26. " Notwithstanding any provision to the contrary in any
law, debts owed to the society by a member shall take

precedence over all other debts, other than a debt owed to the

govemment.

19
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Set-off in
respect of
share or
benefit.

Share or
benefit not
liable to
artachment
or sale.

Access 1o
land.

. 27. Thc sharcs or benefits of a member may be set-off to
scttle a debt due to the society from such member.

28. Except as provided in scction 27, the sharc or benefit
of a member in a society shall not be liable to attachment or

sale.

29. (1) Without prejudice to any incentives permitted
under land laws or investment laws in the Partner Statcs,
societies which are organised and registered under this Act
shall be entitled to access land from the govcrnment, as an
incentive for business expansion in accordance with the
national policies and laws of the Partner States.

L e e e Bt s A b anii et

Tax
exemption.

, (2) The criteria for accessing tand under sub section
(1) shall include—

(a)

(b)

‘( g}

(d)

the society has been registered for at least five

. years;

the society- must have at least three years of
accounts audited by an accredited audit
company;

the society must be engaged in an activity for

which additional land will add value;

the society must demonstrate that it has paid
dividends to its members- for the past thrcc
years. S

30. Without prejudice to incentives permitted under

investment laws or tax laws in the Partner States, societics
which are registered under this Act shall be entitled to thc
following—

20
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(a) exemption ‘from corporate tax, for societies
whose annual income does not cxcced UsS
::OO 000, although individual members shall be
‘liable to pay income tax; and .

. (D) ) exemption from value added tax, for societies
Wwhose annual income does not exceed UsS
1,000,000. '

" PART VI—ASSETS AND Fuxps OF A SOCIETY
31. Except as otherwise prescribed under section 42, the

assets and furids of a society shall not be divided for mcmbcrs
_Qr any ather party.

Indivisibility
of ‘assets and
funds of a
society.
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32. (1) A sqciety shall deduct at lcaét twenty percent of
the net profit and allocate it for the reserve fund. -

(2) The amount allocated for the reserve fund under
sub section (1) shall not exceed thirty percent of the capital of

the society, and shall be deposxted in the savings account of the

society.

3) The distribution of the remai;ﬁng net profit shall
be determined by the General Assembly.

~ (4) A member who has received net profit . in
accordance with sub section (3) may buy an additional share.

'33.. A society shall receive loans from its members or
othér organisations to such extent and on such conditions as
may be specified in the bye laws of the society.

-34. A society shall not extend loans other than to its
members or a society established under this Act.

21
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Audit.

Inspection.

PART VII—ACUDIT A.\'D INSPECTION

5. (1) The appropriate authority shall. at least once a
year audit or cause to be audited by a person assigned by it. the
accounts of any society.

(2) The audit conducted pursuant to sub-section (1)
shall include the examination and.veriﬁcation of overdue
debts if any, cash, balance, securities and assets and liabilities.

(3) The audit report shall be submitted to the General
Assembly.

36. (1) The appropriate authority may make or cause to
be made by such a person to be assigned by.it, an inspection
to the organisation, work execution, documents and financial

s o
B e ]
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Action 10 be
taken for
ioss of
property or
funds of a
society.

condition of a society.

(2) Without prejudice to sub-section (1), inspection

- may be made when a request for the inspection is made by—

(a) a majority of tHc-members of the Board of
Directors, the Control Committeg or General
Assembly; or

(b) ot less than one-third of the total number of
- members of the society. '

. 37. (1) The auditor or inspector shall report to the Board
of Directors or the General Assembly or the appropriate
authority, as the case may be, where the person who is or was
entrusted with the management of a society, or who is or was
an officer or an employee of the society, and who in the course
of the audit or inspection has been found to have—

(a) made any payment contrary to this Act,
regulations made under this Act or bye laws of
the society: :

o
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(b) cauSed'any damage to the assets of the society
by breach of trust or willfully or negligently:

(¢) mis-appropriated the properties of the socicty. .

(2) The appropriate authority who receives the report
pursuant to sub-section (1) shall give the person concerned an
opportunity to present his or her defence within fifteen days.

(3) The appropriate authority shall ask the person
who has.been found responsible for misappropriation of the
funds or property of the society to return the propérty of re-pay
the funds with interest including compensation and damages,
and where the person concemed is not willing to do so, the

-authority shall take the appropriate legal measures.

.

S

PART VIII—D;ssowrxox AND WINDING Up OF SOCIETY

Dissolution
of a society.

38. (1) A society shall be dissolved on the following
grounds— '

(a) where a special resolution for its dissolution.is
passed by the members; ' '

(b) where the number of members of the primary
' society falls below ten;

(c) where a court of competent jurisdiction orders
for its dissolution; or

(d) where an audit reveals that the society is
bankrupt.

© ~(2) Without prejudice to paragraphs (a) and (b) of
sub-section (1), a society the dissolution of which is

determined shall notify the appropriate authority within seven
days from the date of the decision for its dissolution.

23
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‘Liquidator.

Powers and
duties of a
liquidator.

39. (1) Where the dissolution of a socicty is decided
upon, pursuant to section 38, the appropriate authority may
assign a liquidator, and if necessary determinc that his or her

" remuneration be paid out of the accounts of the socicty.

(2) The liquidator shall receive records, documents

and propemes of the society as soon as he or she is assigned.

and shall take the necessary measures to protect the propertics
and rights, records and documents of the society flom damage.

40. (1) The 11qu1dator shall have all the neccssary powers
to complete the winding up proceedings and shall. in
particular perform the following in order to carry out his or her
duties properly—

(a) investigate all claims against the society and

Vs Tt T L i Fo L gem, e

e N

decide o the priority-of paymentamong thenr
(b)  collect the assets of the society;

(c)  distribute the assets in accordance with the
plan of liquidation approved by the General
Assembly of the society;

(d)  carry on the work and activities of the socicty
’ in so far as may be necessary for the proper
liquidation of the affairs of the society;

(e)  represent the society in legal proceedings; and

(f)  call meetings of the members as may bc
necessary for the proper conduct of the
liquidation.

(2) The liquidator shall issue notices in the
newspapers before the distribution of the property of the
society takes place in accordance with sub-section (1) (c) and
shall proceed with the distribution where no claim is presented
within two months from the date of such notice.

24
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(3) No claimant shall have a right after the cxpiration
of the limitation period under sub-section (2).

(4) Upon completion of the winding up of the
procecdings the liquidator'shall prepare and submit a report 1o
the appropriate authority, and shall deposit the records and
documents of the society in such places as the appropriate
authority may direct.

41. (1) Creditors shall be paid on the basis of a balance
sheet prepared by the liquidator upon the commencement of
his or her assignment. : '

(2) Creditors shall be informed of the dissolution of

Callings on
creditors.

the_society and shall be required to file their claims with
supporting documents. C '

(3) Creditors who are appearing in the society’s
records or who are otherwise known shall be notified directly
by registered letter, and notice to other creditors shall be given
by notice published in two successive monthly issues of a
newspaper with wide circulation in the Partner State, or in the
form laid down in the bye laws of the society.

42. (1) Until the creditors of the society have been paid or
amounts required for payment are deposited, the liquidator
may not distribute any part of the assets among the members.

(2) Where a creditor fails to present supporting
documents to a claim, the amounts owing to that creditor shall
be deposited in accordance with the decision of the court.

13) Sums shall be set aside to meet the claims in’
respect of undertakings of the society which are not completed

or are under liquidation, unless the liquidation is guaranteed or
the distribution of the assets is postponed until such
undertakings are completed. :

19
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Cancellation
of society
from
register.

Conciliation.

(4) After the payment of claims has been completed
or verified that sufficient deposit for payment has been made.
the liquidator may distribute the assets of the socicty umong
the members based on the amount duc to cach member.

43. When the winding up proceedings are completed, the
certificate of registration shall be retumed to the appropriate
authority who shall cancel the registration of the society, and
the society shall from the date of such cancellation, cease to
exist.

PART [X—SETTLEMENT OF DISPUTES

44. (1) Disputes indicated under section' 47 may be

Cead sxtrperm L3,

e i A W

Arbitration. -

Appoint-
ment of
arbitrators.

settled through reconciliation of parties before they are
submitted to arbitration.

(2) Each party shall elect a reconciliation team, and
the chairperson of the reconciliation team shall be elected in
accordance with the agreement of the two parties.

(3) Where the two parties fail to reach agreement on
election of a chairperson, the chairperson shall be elected by
the appropriate authority.

45. (1) When the disputes provided under section 47 are
not settled by conciliation they shall be referred to arbitration.

_ (é) The arbitration shall consist of three persons of
high reputation and impartiality.

(3) The arbitrators shall conduct their hearing and
perform their duties in accordance with the Civil Procedure

‘Code or similar law in the Partner State.

46. (1) Each party to the dispute shall appoint .one
arbitrator, and the third arbitrator, who shall be the
chairperson, shall be appointed by both parties.

26
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(2) The appropriate authority shall appoint the

chairperson when the parties fail to appoint one under sub-

section (1).

47. The arbitrators shall have the power to hear disputes
not settled by conciliation regarding the organisation,
management, or operations of the society which arise

'between—-
(a)
(b)

members or former members and members;

members and representatives of former
members or persons claiming in the name of

f]nn Anhnnrnr] members:
A=A g S ve L =g~ LIAU&LJU\-‘K Ty

Disputes to
be referred
to

arbitrators.

——e A

(c)

(d)

(e)

members, former members or representafives
of former members or heirs of deceased
members and any officer, representative of the
Board of Directors or employee of the society;

the society or the Board of Directors and any
former Board of Directors, any officer, agent,
or employee or any former officer, agent or
employee of the nominee heir, or
representatives of deceased former membexs or
employees; or

the society and any other society.

48. The arbitrators shall have the same power w1th Powers of
regard to the cases provided under section 47, as a civil court

for the summoning of witnesses, production of evidence the

issuing of orders or the taking of any legal measures.

arbitrators.

49. Appeals against the decisions of the arbitrators under- Appeals:
section 48 may, as the case may be, be instituted in the High
Court, or court with similar powers accountable to the local

government in the Partner State where the society is situated.

27
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relate.

PART X—-MISCELLA\ EOLS PROVISIONS
E R
y Address of 50. (1) Every society shall have an addrcss registered ?
*#E¥ pursuant to section 7 I
(2) All service of process, not1ces and o*thcr
‘communications to the society shall be sent to that address
(3) The society. shall within thirty days mforrn the
appropnate authouty of any chanoe in such address. §
Supplying ~ 51. Every soc1ety shall’ transmlt mformanon to the
informaton. appropriate authority about the activities it performs.
Establish- 52 (1) Anaoency respon51ble for organising, registering. i
maiek promoting or supporting cooperative: societies and for #
semi- 3
autonomous rendenno training, conducting research and other technical
g::ﬁ:? e support to soc1et1es shall be estabhshed by law.
@) The establishment- of - the agency under sub-
section (1) shall be determined by the societies and
" documented by ‘way of a resolution passed through the 2
national apex co-operative oraamsation :
(3) At least half of, the members constituting the ;
board of this agency shall be selected from the co- operanve 3
societies. : .
e Revulaticns.. 5:. The Councﬂ may make recrulatlons crenerally for
giving effect to the provisions of thlS Act.
Act to take :4 This Act -shall take precedence over the Partner
RO States’ laws with respect to any matter to wh1ch its prov1s1ons
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THE EAST AFRICAN COMMUNITY

THE EAST AFRICAN COMMUNITY CROSS BORDER LEGAL
PRACTICE BILL 2014

MEMORA.\'DUM

The object of this Bill is to provide for the conduct and regulation of
cross border legal practice in the East African Community and to make
general provisions for purposes connected to the legal profession.

The Bill is premised on Article 126 of the Treaty for the Establishment
of the East African Community which, infer alia, requires the Partner
States to take steps to harmonise legal training and certification, and
encourages standardisation of the Judvments of courts within the

Community. .
The Bill also seeks to operationalise Article 76 of the Treaty which

provides for free movement of labour, goods, services, capital, and the
right of establishment. The Bill takes into account provisions of the

Protocol on the Establishment of the East African Community Common

Market, in particular Article 10 on Free Movement of Workers, and
Article 11 on Harmonisation and Mutual Recognition of Academic and

Professional Qualifications.

HON. DORA C. KANABAHITA BYAMUKAMA,
- Member, East African Legislative Assemnbly.
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~ THE EAST AFRICAN COMMUNITY CROSS
BORDER LEGAL PRACTICE BILL, 2014

A Bill for an Act
ENTITLED

THE EAST AFRICAN COMMUNITY CROSS
RACTICE ACT, 2014

vt e,

o ea s

S

BORDER LEGAL PRACHE

An Act to provide for the conduct and fegulation of cross
border legal practice in the Community and to make
general provisions for purposes connected to the legal

. profession.

ENACTED by the East African Community and assented t0 by

the Heads of State.

PART ]—PRELIMINARY

1. This Act may be cited as the East African Community Short title.

Cross Border Legal Practice Act, 2014.

Inter-
‘pretation.

2. In this Act unless the context requires—

“gdvocate” means any person whose name is duly
entered as an advocate Onl the Roll" of

Advocates in a Partner State;

3
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East African Communi

“client’” includes any person who, as a principal or an

agent on behalf of another, or as a trustec or
personal representative,” Or in ‘any other
capacity, has power, cxpressed or implied, to
retain or employ an advocate;

“cross border legal practice” means professional
activities of an advocate enrolled in one Partner
State that are rendered in another Partner State,
whether or not the advocate is physically
present in that other Partner State;

b 3
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“Community” means the East African ‘Community
established by Article 2 of the Treaty for
Establishment of the East African Community;

“costs” includes fees, charges, disbursements,
_EXpenses and remurieration;

“Council” means the Counciltof Ministers'established
by Article 9 of the Treaty; '

“disciplinary record” includes any 'of the following,
unless reversed on appeal or review—
(q) . any action taken by a governing body as
a result of discipline;
(b) disbarment;

(c) a lawyer’s resignation oOr otherwise
ceasing to be a member of a goveming
body as a result of disciplinary

proceedings;

(d) restrictions Of limits on a lawyer’s
entitlemnent to practice; and

4
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(e) any interim suspension or restriction or
limits on a’ lawyer’s ‘entitlement to
practice imposed, pending the outcome
of a disciplina_ly hearing.

“entitled to practice law” means allowed, under all .
the legislations and reoulauons of a home
Partner State, to engage in the practice of law
in the home jurisdiction;

“host Partner State”.means any-other Partner State
where the advocate conducts or carries on cross
border activities other than- the home Partner

State;

“home Partner State” means the Partner State where

IR o R S R

tha ods q ¢l alats
the—aavocate quLanu aIc 11‘511!. LU Ucdl lubTL

her professwnal tltle
“indiscipline” includes” finding by a governing
body of any of the following— b
(a) professiohal rnis.co'nduc.t;
(b) incomﬁet‘ence’i
"(c) conduct unbecommcr of a lawyer;

(d) lack of phy51cal or rnental capacity to
engage in law practice; and-

(e) any other breach of a lawyer’s
' professmnal respon51b111tles

“liability insurance’ means compulsory professional
liability errors and omissions insurance

required by a governing body;

d
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“Law Council” means the East African Community
Law Council as established by section 4: .

“Law Society” means the East Africa Law Socicty:

“Partner State” means a Partner State of ‘the East
African Community;
“practising certificate” means a certificate issued by

the Registrar to an advocate, authorizing him or
her to practice in any of the Partner States;

«roll” means the list of advocates kept in accordance
with the Acts of the Partner States;

recister_of eligible advacates for

.
il g, o
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Objectives.
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cross border legal practice;

“Registrar” means the Registrar of the High Court or
similar court of the home Partner State;

“Sectoral Council” means the Sectoral Council

provided for under Article 14 of the Treaty for

Establishment of East African Community.

The objectives of this Act are to— -

(a) promote cross border legal practice within the
Community;

(b) promote harmonisation of legal training and -

certification;

(c) provide common standards and rules to

regulate cross border legal practice within the -

Community; and

(d) - facilitate free movement of legal professional
services;

R TR e TRV
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PART II—THE EAST AFRICAN CQMMU_.\'ITY Law CouNcCIL

4. (1) There is established an East African Comnmnity

Establish-
Law Council which shall act in collaboration with the national "[_:‘;:i‘ :gfc‘fm _
Bar Associations and Law Councils of the Partner States.  Law
G5 o . Council. -
\ (2) The Law Council shall consist of— ‘
/ ATLa) a representative of the national Law Council
L from each of the Partner States;
(b) "a representative of the East African Law
Society who shall be the Secretary; and
(c) a representative of the East African Court of
Justice whao shall preside over the Law
Council. :
(3) Members of the Law Council shall hold office for
a period of three years renewable once. .
(4) The office of a member of the Law Council shall
fall vacant upon his or her—
(a) - death;
(b) resignation in  writing addressed the :
Chairperson, :
( é) misconduct; ;
!
(d) inability to perform his or her duties by reason
of infirmity of body or mind; or . ‘
(e) vacation of office by virtue of which the
= ~ appointment was made. ' b
5. The functions of the Law Council shall be to— iﬁnlcf;ons of l
the w i
Council. ;

(a) regulate cross border legal practice;

7
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East African Community Cross Border

Proceedings

ornrnendatioﬁs to the

(b) advise and make T€cC
licy matters relating to

Sectoral Council on Po
cross border legal practice;

ommendations t0 the
s and law councils on
border legal practice; '

(c) advise and- make rec
national bar association
matters relating to Cross

ontrol over advocates

(d) exercise disciplinary ¢
legal practice; and

engaged in cross border
(e) exercise any power oI perform any duty
authorised or required by this Act.

6. The Law Council shall in conducting its business

- Fr 1 e Yy F B T b
R A i
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of e defermine its own procedure, and for such purpose make rules :
to guide it in the disciarge of s functions. %

_ | ' :

iecriatary t 7. (1) There chall be a Secretary to the Law Council. ;
[ W . N s
Council. : S '
(2) The Secretary to the Law Council shall be a 3

representative of the East African Law Society. }

. ’ 3

(3) Any expenses incurred by the Law Council in the {

performance of its functions under this Act shall be drawn ]

B . 3

-from fees payable by advocates upon’ issuance of an East

African Practising Certificate. 1

;

'PART TT1I—CERTIFICATION OF ADVOCATES !

. Eligibility 8. (1) Every national' Law Council shall on an annual E
Z’;d register  pasis, submit a list of eligible advocates for cross border legal §
advocares.  practice to the Secretary to the Law Council;

: i

3

. (2) The Secretary- to the Law ‘Council shall upon
receipt of the list of advocates submitted under subsection (1)
compile a register of eligible advocates for that current yedr.

8
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(3) The Sec1etary to the Law Cduncil shall have
custody .of the register of eligible advocates subrmttcd under

subsection (1).

(4) An advocate eligible to practice in one Partner
State shall be eligible to practice in all the other Partner States.

9. (1) If any advocate is suspended from practice in a
Partner State or struck off the roll of advocates by ordet of a
competent court or other competent authority in the Partner
State, that advocate shall be deemed ineligible to practice in

any of the Partner States.

(2) The Secretary to the Law Council shall cause a
notice of the suspension or strike off of an advocate to be
entered acainst the name of the advocate in the register of

Reciprocal
enforcement
of
suspensions
and striking
-off in
Partner
States.

eligible advocates.

(3) Where an advocate is reinstated on the roll of
advocates in the Partner State, that advocate shall be eligible
for reinstatement on the register of eligible advocates under

this Act.

10. (1) The Secretary to the Law Council shall notify the
Secretary of the East Africa Law Society -of any entry in
respect of any advocate in the register under this Act.

(25 The East Africa Law Society shall maintain a
register of eligible advocates.

11. (1) A complaint against an advocate for professional
misconduct may be made to the Law Council by the national
bar association or by any aggrieved person.

e

(2) The Law Council shall g.ive the advocate against
whom the complaint is made an opportunity to appear before
it, and shall furnish him or her with a copy of the complaint,

9

Notification
to East
Africa Law
Society.

‘Complaints
against
advocates.
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and of any affidavit made in support of the complaint, and
shall give him or her an opportunity of inspecting any other
relevant document not less than 14 days before the date fixed

for the hearing.

(3) Where in the opinion of the Law Council the
complaint does. not disclose any primafacie case of
professional misconduct, the Law Council may, at any stage of
the proceedings, dismiss the complaint without requiring the
advocate to whom the complaint relates, to answer any
allegations made against him or her and without hearing the

complainant.

(4) For avoidance of doubt, the hearing of the
complaint shall observe the rules of natural justice.

S e i Sty

B T

. (5) After hearing the complainant and the advocate to
whom the complaint relates, if he or she wishes to be heard,
and considering the evidence adduced, the Law Council may
order that the complaint be dismissed or if of the opinion that
a case'of professional misconduct on the part of the advocate
has been made out, the Law Council may order that—

(a) the advocate be admonished; r
(b) the advocate be suspended from practice for a
specified period not exceeding two years; or -

(c)  the name of the advocate be struck off the roll.

(6) The Law Council may make any such order as to

payment by any party of any costs or witness expenses and of
the expenses of the Law Council in connection with the

hearing of any complaint as it may think fit.

(7) The Law Council may issue a warrant which may
be enforced by the national law council for the levy of the
amount of any sum ordered to be paid by virtue of this section

10
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on the immovable and movable property of the advocate by - o
distress and sale under warrant, and the warrant shall be issued

by the High Court or similar court in the Partner State.

(8) The Law Council may order any advocate against

" whom a case of professional misconduct has been made out to

restore any property in his or her possession or under his or her

control to the person appearing to the Law Council to be
entitled to the property.

(9) Any order made by the Law Council under this
section relating to the payment of compensation, COSts Or
expenses, Or to the restaration of property, shall be drawn up
by the Law Council and shall thereupon be executable by the
national law council as a decree of the High Court or similar
court in the Partner State. . ' '

(10) At the time of awarding damages in any

subsequent civil proceedings relating to the same matter, the

~ court determining the civil suit shall take into account any sum
recovered in pursuance of an order made under:sub section(®).

(11) Decisions of the Law Council shall be deemed to
~ have the same effects as decisions of the national law council
for enforcement purposes. ‘

12. Upon receipt of apparent facts, not withstanding any
provisions of this Act, the Law Council may review its
decisions. : :

13. (1) The Secretary to the Law Coﬁncil shall furnish the
complainant with a record of the proceedings and ruling upon
determination of the hearing. s

»

(2) The record of proceedings furnished under sub:-
section (1) may be used by any aggrieved party to institute an
appeal. : ‘

11

Review of
decisions.

Report and
action on
complaint.
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Appeal
against
order of the
Law
Council.

14. (1) Any party agerieved by any order of the Law
Council made under this Act may. within fourtcen dayvs appeal
against the order to the High Court or similar court in the
home Partner State by giving notice of appeal to the Registrar.
and shall file with the Registrar a memorandum setting out his
or her grounds of appeal within thirty days after the giving by

him or her the notice of appeal.

(2) The High Court or similar court in the Partner
State shall set down for hearing any appeal filed under sub
section (1) and shall give the Law Council and the advocatc
not less than fourteen days’ notice of the date of hearing.

(3) Pending an appeal under sub section (1), if the
Law Council has ordered the appellant advocate’s name to be

ST
N g i tpsves

s

B

Effect of
disciplinary
action.

Remuner-
-ation and
client funds.

struckoff from the roll or has suspended his or her right to

 practice, the advocate shall not be entitled to practice except in

the case where his or her right to practice has been suspended
and the period of suspension has lapsed before the hearing of
the appeal, in which event he or she shall be entitled to
practice after the period of suspension has lapsed.

15. Where under any provision of this Act the name of an
advocate is struck off the roll or an advocate is suspended from
practice, that advocate’s practicing certificate shall be deemed
to have been cancelled on in case of suspension, cancelled for
the duration of the suspension. ' ‘

PART IV—ACCOU.\'TING FOR ADVOCATES

'16. An advocate carrying outlcross border legal practice
shall comply with the laws of the host Partner State regarding
remuneration, accounting and handling of client’s funds,
ménagement of trust funds, liability insurance and defalcation
of compensation funds. ' o o

12
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PART V—MISCELLANEOLS- PROVISIONS

'17. The Council may. upon recommendation of the Law
Council make regulations for the cffective carrying out of the
provisions and purposes of this Act.

18. This Act shall take precedence over the Partner
States’ laws with respect to any matter to which its provisions
relate.

Regulations.

Act to take
precedence.

13
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MINUTES OF THE 5™  SITTING OF THE SELECT COMMITTEE ON REGIONAL
INTEGRATION HELD ON THURSDAY 13™ FEBRUARY, 2014 IN THE MEDIA CENTRE,

PARLIAMENT BUILDINGS, AT 10.00 AM

e

Present

Hon. Florence Kajuju, MP - (Chairperson)
. Hon. Christopher Nakuleu, MP - (Vice Chairperson)

Hon. Wanjiku Muhia, MP
Hon. Murungi Kathuri, MP
Hon. Sarah Korere, MP

Hon. Ali Wario, MP

Hon. Eric Keter, MP

Hon. Ann Nyokabi, MP

Hon. Emmanuel Wangwe, MP
Han. Peter Shehe, MP

VONDUA:WN-

o)

. Hon. David Ouma Ochieng, MP

12. Hon. Dan Kazungu, MP

13. Hon. Cyprian Kubai Iringo, MP

14. Hon. Andrew Anyanga Toboso, MP
15. Hon. Timothy Bosire, MP

16. Hon. Florence Mwikali Mutua, MP .
17. Hon. David Kariithi, MP

—
-—

Absent with Apology

Hon. Alois Lentiomanga, MP
Hon. Joseph Kahangara, MP

Hon. Mark Lomunokol, MP

Hon. Gideon Konchella, MP

Hon. Dido Ali Rasso, MP

Hon. Alex Mwiru, MP

Hon. Bady Twalib Bady, MP

Hon. Robert Mbui, MP

. Hon. Ogendo Rose Nyamunga, MP
10. Hon. Charles Mutisya Nyamai, MP
11. Hon. Anthony Kimaru, MP

12. Hon. Mary Seneta, MP

WONOULAWN =



In Attendance

1. Mr. Evans Oanda - First Clerk Assistant

2. Ms. Esther Nginyo - Third Clerk Assistant

3. Mr. Tobias Opana - Junior Legislative Fellow
MIN.CRI/NO. 20/2014 PRELIMINARIES

The Chairperson called the meeting to order at 10.30 am, followed by a word of prayer
from Hon. Christopher Nakuleu, MP.

MIN.CRI/NO. 21/2014 CONFIRMATION OF MINUTES

The confirmation of minutes was postponed to a later date.

MIN.CRI/NO. 22/2014 MATTERS ARISING

MIN.CRI/NO. 23/2014 EAST AFRICAN COMMUNITY BILLS

The Chairperson infor med the Committee that three Bills namely; The East African
Co'mmunity Cross Border Legal Practice Bill, .2014, the East African Community
Integration (Education) Bill, 2014 and the East African Community Co-operative Societies
Bill, 2014, had been tabled in the House and Committed to the Committee for input. In
his forwarding letter, the Clerk of EALA requested the Committee to present its

~ comments 25t March, 2014.

After deliberations, the Committee resolved to invite the sponsors of the Bills to take it
through clause by clause of the contents the bills. It further resolved to invite the
comments of the relevant stakeholders to enrich the Bills. The following stakeholders

would be contacted for comments:

1. The EAC Cross Boarder Legal Practice Bill, 2014
e Council of Legal Education
e law Students Organizations
e Universities offefing legal training
o Kenya School of Law
o Attorney General
e Kenya Law Reform Commission.
e -law Society of Kenya
2. The EAC Integration (Education) Bill, 2014

2
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e Commission of Higher Education
e Ministry of Education
e Ministry of East African Affairs, Commerce and Tourism
~ e Attorney General
e Directorate of Education
e KNUT
o KUPPET
e KEPSA
3. The EAC Co-operative Societies Bill, 2014
o KEPSA
e Ministry of Agriculture
e KUSSCO

e SASRA L
e Chairperson, Committee on Agriculture

MIN. CRI/NO. 24/2014 ANY OTHER BUSINESS
There was no business under this agenda

MIN. CRI/NO.25 /2014: ADJOURNMENT AND DATE OF NEXT MEETING

There being no other business, the Chairperson adjourned the meeting at 11.31.a.m. The
next meeting will be held on Tuesday 18t February, 2014 at 10.00 a.m.

Chairperson

------------------------------------------------------------------------------------







MINUTES OF THE 6™ SITTING OF THE SELECT COMMITTEE ON REGIONAL
INTEGRATION HELD ON TUESDAY 18™ FEBRUARY, 2014 IN BOARD ROOM,
SECOND FLOOR PROTECTION HOUSE.

e o S

Present

Hon. Florence Kajuju, MP - (Chairperson)

Hon. Christopher Nakuleu, MP - (Vice Chairperson)
Hon. Wanjiku Muhia, MP

Hon. Murungi Kathuri, MP

Hon. Sarah Korere, MP

Hon. Eric Keter, MP

Hon. Joseph Kahangara, MP

Hon. Mary Seneta, MP

Hon. Dido Ali Rasso, MP

10. Hon. Florence Mwikali Mutua, MP

11. Hon. David Kariithi, MP

000 SN oV ion IS W K9

12. Hon. Ann Nyokabi, MP

13. Hon. David Ouma Ochieng, MP
14. Hon. Andrew Anyanga Toboso, MP
15. Hon. Peter Shehe, MP

16. Hon. Emmanuel Wangwe, MP

Absent
Hon. Alois Lentoimanga, MP

Hon. Ali Wario, MP

Hon. Gideon Konchella, MP

Hon. Alex Mwiru, MP

Hon. Cyprian Kubai Iringo, MP
Hon. Bady Twalib Bady, MP

Hon. Robert Mbui, MP

Hon. Charles Mutisya Nyamai, MP
Hon. Anthony Kimaru, MP

10. Hon. Timothy Bosire, MP

11. Hon. Mark Lomunokol, MP

12. Hon. Ogendo Rose Nyamunga, MP
13. Hon. Dan Kazungu, MP

VONOUAWN

IN ATTENDANCE
EAST AFRICAN LEGISLATIVE ASSEMBLY MEMBERS

1. Hon. Abubakar Zein Abubakar, MP
2. Hon. Peter - Mathuki, Mp



KENYA NATlONAL ASSEMBLY

1. Ms. Esther Nginyo - Third Clerk Assistant
2. Mr. Tobias Opana - Junior Legislative Fellow

MIN.CRVNO.26/2014 PRELIMINARIES

" The Chairperson called the meeting to order at 10.25 am and a word of prayer was said.
She welcomed and introduced the two Members of East African Legislative Assembly to
the meeting. She stated the agenda of the meeting being; consideration of the EALA Bills.

PRESENTATION ON THE EAST AFRICAN COMMUNITY

MIN.CRI/NO.27/2014 :
INTERGRATION (EDUCATION) BILL, 2014

The two Members of EALA presented the following to the Committee:
—;FMHheﬁwpwed—BﬂkwaHﬁfememebeﬁknewledge—mdeaﬁQn@om;_;_

integration among Partner States of EAC, the need for the Community to be people
centered and to be market driven and the need for policy framework for People’s

participation in the integration processes.

That, the Bill is anchored on Article 7 of the Treaty which provides for people centered
and market driven economy and that the object of the Bill is to provide a legal
framework within which people of East Africa get necessary knowledge and information

about the affairs and activities of the Community.

That, the Community citizens’ views were collected before the drafting of the Bill and
that Kenya as a Partner State was represented by around 30 Stakeholders.

It was agreed as follows:

Title _ :
That, the Title of the Bill was ambiguous; to be amended to read as follows: “the £ast

African Community Civic Fducation Bill, 2014”

Clause 2
That, the last paragraph of Clause 2 should be deleted and replaced therefor with “Uniz”

means the Civic Education Unit established under section 4 of this Act.

That, paragraph (a) in Clause 5 should be amended by replacing the word “competent”
appearing before “authorities” with the word “relevant”

2




That paragraph (d)in clause 5 should be deleted and replaced therefor with; “develop
curricular for civic education by relevant institutions in the Partner States

General Comments.
That, a particular duty be assigned to the Partner States to undertake dissemination of the

integration information. A provision should be made in the Bill to push Partner States to
actualize the Bill.

That there is need to set timelines on the bill to induce some agencies on fast-trucking

civic education on integration matters.

That the language of dissemination of the information and knowledge on integration be
diversified to include among others; English, Kiswahili, French and some Vernacular

languages which are widely spoken in some Partner States.

That County Governments be involved in the EAC matters

That political federation protocol should be stopped until such a time when intensive

public awareness on integration matters is done.

MIN.CRI/NO.28/2014: PRESENTATION ON THE EAST AFRICAN COMMUNITY CROSS.
BORDER LEGAL PRACTICE BILL, 2014

The Committee was informed as follows:

1. The Bill is premised on Article 126 of the Treaty which requires Partner States to
harmonize legal training, certification and encourages standardization of the

judgments of courts within the Community.

2. The Bill seeks to operationalize Arﬁcle 76 of the Treaty which provides for free
movement of labour, goods, services, capital and the right of establishment.

MIN.CRI/NO.29/2014 ADJOURNMENT AND DATE OF NEXT MEETING .
There being no other Business, the Chairperson adjourned the meeting at 12.23 pm.
The next meeting would be held on 20* February, 2014, Media Center, Main Parliament

Building at 10.00 am.







“MINUTES OF THE 7™ SITTING OF THE SELECT COMMITTEE ON REGIONAL
INTEGRATION HELD ON TUESDAY 20™ FEBRUARY, 2014 IN MEDlA CENTER, MAIN

PARLIAMENT BUILDING AT 10.00 AM.

Present

Hon. Florence Kajuju, MP - (Chairperson)
Hon. Christopher Nakuleu, MP - (Vice Chairperson)
Hon. Wanjiku Muhia, MP

Hon. Murungi Kathuri, MP

Hon. Sarah Korere, MP

Hon. Dido Ali Rasso, MP

Hon. Florence Mwikali Mutua, MP

Hon. David Ouma Ochieng, MP

Hon. Andrew Anyanga Toboso, MP

10. Hon. Peter Shehe, MP

11. Hon. Emmanuel Wangwe, MP

WONOULAWN -~

12. Hon. Mark Lomunokol, MP
13. Hon. Ali Wario, MP

Absent with Apologies

Hon. Alois Lentoimanga, MP

Hon. Gideon Konchella, MP

Hon. Alex Mwiru, MP

Hon. Cyprian Kubai lringo, MP
Hon. Bady Twalib Bady, MP

Hon. Robert Mbui, MP

Hon. Charles Mutisya Nyamai, MP
Hon. Anthony Kimaru, MP

Hon. Timothy Bosire, MP

10. Hon. Ogendo Rose Nyamunga, MP
11. Hon. Dan Kazungu, MP

12. Hon. Ann Nyokabi, MP

13. Hon. Joseph Kahangara, MP

14. Hon. David Kariithi, MP

15. Hon. Mary Seneta, MP

16. Hon. Eric Keter, MP

VONOUA WL~

KENYA NATIONAL ASSEMBLY

Mr. Tobias Opana - Junior Legislative Fellow

1



MIN.CRI/NO. 30/2014: PRELIMINARIES

The Chairperson called the meeting to order at 10.35 am and a word of prayer was said.

MIN.CRI/NO. 31/2014: CONSIDERATION OF THE EAST AFRICAN COMMUNITY.
COOPERATIVE SOCIETIES BILL, 2014 '

The Chairperson informed members that, the bill is premised on Article 128 of the Treaty
and that the object of the bill is to provide for legal framework for the cooperative

societies in the Community.

It was agreed that Hon. Christopher Nakuleu, MP (Vice-Chairperson) and Hon.
Emmanuel Wangwe, MP collectively analyses the bill and make a presentation on the Bill

on Tuesday 25t February, 2014.
MIN.CRI/CRI/NO. 32/2014: =~ ADJOURNMENT AND DATE OF NEXT MEETING

next meeting would be held on Tuesday 25% February, 2014, Media Center, Main
Parliament Building at 10.00 am.




MINUTES OF THE 8™ SITTING OF THE SELECT COMMITTEE ON REGIONAL
INTEGRATION HELD ON TUESDAY 25™ FEBRUARY, 2014 IN COMMITTEE ROOM 9,

PARLIAMENT BUILDINGS, AT 12.00 PM.

Present
1. Hon. Florence Kajuju, MP - (Chairperson)
2. Hon. Christopher Nakuleu, MP - (Vice Chairperson)
3. Hon. Murungi Kathuri, MP
4. Hon. Sarah Korere, MP
5. Hon. Mark Lomunokol, MP
6. Hon. Emmanuel Wangwe, MP
7. Hon. Peter Shehe, MP
8. Hon. Dan Kazungu, MP
9. Hon. Robert Mbui, MP
10. Hon. David Kariithi, MP

Absent With Apology

Hon. Alois Lentoimanga, MP

Hon. Wanjiku Muhia, MP

Hon. Ali Wario, MP

Hon. Eric Keter, MP

Hon. Joseph Kahangara, MP

Hon. Mary Seneta, MP

Hon. Gideon Konchella, MP

Hon. Dido Ali Rasso, MP

Hon. Ann Nyokabi, MP

10. Hon. Alex Mwiru, MP

11. Hon. David Ouma Ochieng, MP
12. Hon. Cyprian Iringo Kubai, MP

13. Hon. Andrew Anyanga Toboso, MP
14. Hon. Bady Twalib Bady, MP

15. Hon. Timothy Bosire, MP

16. Hon. Florence Mwikali Mutua, MP
17. Hon. Ogendo Rose Nyamunga, MP
18. Hon. Charles Mutisya Nyamai, MP
19. Hon. Anthony Kimaru, MP

VHONPUAWN

In Attendance

1. Mes. Esther Nginyo - Third Clerk Assistant
2. Mr. Tobias Opana - Junior Legislative Fellow



MIN.CRI/NO. 33/2014: PRELIMINARIES

The Chairperson called the meeting to order at 12.30 pm and word of prayer was said.

CONSIDERATION OF EAC COOPERATIVE SOCIETIES
BILL, 2014

MIN.CRI/NO. 34/2014:

The Vice Chairperson, the Hon. Christopher Nakuleu, MP presented the following to the
Committee on the Bill:-

The EAC Cooperative Societies Bill, 2014 has little reflection of the EAC Treaty.
The title of the Bill and the contents are in conflict as the title indicates a regional
cooperative society whereas the contents describe the ordinary co-operative

b
ii.

society in the partner states.

iii., The affiliation to EAC co-operative society ideally should be corporate

membership:
The bill does not clarify whether individuals in the partner state should register in

iv.
the EAC Cooperative Society.
v.  The bill does not provide a link between the cooperative societies in the member
state and at the regional level. ’ |
vi. Mode of formation of the cooperative is not-clear as the integration component
has not been addressed by the bill. '
vii. The EAC Treaty will override the cooperative societies by laws.

MIN.CRI/NO. 35/2014: COMMITTEE’S OBSERVATION

The Committee observed that the bill does not clearly provide how the membership
to the EAC Cooperative Society will be and therefore indicated that there is need to

have a common way of doing things for integration purposes.

MIN.CRI/NO. 36/2014: ADJOURNMENT AND DATE OF NEXT MEETING -
There being no other business, the Chairperson adjourned the meeting at 1.20 pm. The
next meeting would be held on Thursday 27" February, 2014, 4* Floor Continental at

11.30 am.




MINUTES OF THE 9™ SITTING OF THE SELECT COMMITTEE ON REGIONAL
INTEGRATION HELD- ON THURSDAY 27™ FEBRUARY 2014 IN 4™ FLOOR
CONTINENTAL HOUSE, PARLIAMENT BUILDINGS, AT 12.00 PM. '

Present

Hon. Florence Kajuju, MP - (Chairperson)

Hon. Christopher Nakuleu, MP - (Vice Chairperson)
Hon. Murungi Kathuri, MP

Hon. Alois Lentoimanga, MP

Hon. Wanjiku Muhia, MP

Hon. Sarah Korere, MP

Hon. Mark Lomunokol, MP

Hon. Emmanuel Wangwe, MP

Hon. Peter Shehe, MP

10. Hon. Dan Kazungu, MP
11. Hon. Cyprian Kubai Iringo, MP

WRNOUOMAWN -

12. Hon. Andrew Anyanga Toboso, MP
13. Hon. Robert Mbui, MP
14. Hon. Ogendo Rose Nyamunga, MP
15. Hon. David Kariithi, MP

Absent with Apology
1. Hon. Ali Wario, MP
2. Hon. Eric Keter, MP
3. Hon. Joseph Kahangara, MP
4. Hon. Mary Seneta, MP
5. Hon. Gideon Konchella, MP
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. Hon. Dido Ali Rasso, MP

. Hon. Ann Nyokabi, MP

. Hon. Alex Mwiru, MP

. Hon. David Ouma Ochieng, MP
10. Hon. Bady Twalib Bady, MP
11. Hon. Timothy Bosire, MP
12. Hon. Florence Mwikali Mutua, MP
13. Hon. Charles Nyamai, MP
14. Hon. Anthony Kimaru, MP

In Attendance

1. Mes. Esther Nginyo - Third Clerk Assistant
2. Mr. Tobias Opana - Junior Legislative Fellow



MIN.CRI/NO. 37/2014  PRELIMINARIES

The Chairperson called the meeting to order at 12.26 pm and a word of prayer was said.
She informed the Members that stakeholders had been requested to submit their views to
the Committee on the 3 EAC Bills under the Committee consideration. However, only
the Sacco Societies Regulatory Authority had submitted their views. She further noted
that the Ministry of Education had sent back the copy of EAC Integration (Education)

Bill, 2014 with typographical correction.
SUBMISSION BY THE SACCO SOCIETIES REGULATORY
AUTHORITY

MIN.CRI/NO. 38/2014

1. Proposed Bill and the Constitution

SASRA noted that the principal legislation/statute governing the registration of Co-
- operative Societies is the Cooperative Societies Act (CSA) Cap 490 under the
—_administration—of_the_ Commissioner_of Cooperative Development. _However, it noted
that the 4t schedule to the Constitution classifies Cooperative societies as a devolved
function of the County Governments meaning that registration of Cooperative Societies
shall be devolved to the County Governments giving power to County governments to
enact their own county legislations to govern registration and regulation of the

Cooperative Societies with the counties jurisdictions.

Comments

The bill ought to recognize the fact that there may be more than one “appropriate
authority” in Kenya as defined in Clause 7 as read with Clause 2 thereof.

With the exception of internationally best practices in cooperatives, there is a possibility
that the various Cooperative Societies legislations which may crop up from the County
governments to govern registration may markedly differ. This may only be addressed
through a national policy and legislation prescribing the minimum  contents of -such

county legislation.

Committee’s Observation

The Committee observed that there is need to have a national framework governing
registration to provide guidelines to the counties to avoid having different laws in
different counties for cooperative societies registration. Such registration policies should
be in line with the guidelines and policies as provided by the national government.

N
3
3
o]
3
o]
]
o
3
o]
o
]
2
2
B
=
o3
=
o
24
53
=
Ex
=
o3
5
=3
82
o]
3
o3
=
i
3
E\.
o
o
23
=
iz
=
o3
F‘

i




The Committee observed that there is need for the Senate to formulate guidelines for
cooperative societies in the county governments. '

2. The Proposed Bill, the Co-operative Societies and Sacco Societies.

SASRA noted that the Cooperative Societies Act governs the registration and other
administration of all types of Cooperative Societies. However with the emergence of
SACCOs which have their principal object as mobilization of savings from their members
and advancement of credit facilities to their members, there ought to be a different
regulation from that one of Cooperative Societies as this business model has unique risks

especially with members deposits.

The enactment of SACCO Societies Act, 2008 as principal legislation providing for the
licensing , supervision and regulation of deposit-taking (FOSA) SACCOs pro\/ided that the
Act supersede the Cooperative Societies Act in cases of conflict, while the'Cooperativé
Societies Act continued to apply to SACCOs in case in which the Sacco Societies Act ,

2008 is silent.

Comments

The proposed bill should clearly recognize this special type of cooperative societies,
namely SACCOs especially those engaged in the quasi-banking businesses (FOSA) and the
need to have them prudentially regulated by an independent body within the partner

states.

Clause 54 of the bill makes the bill superior to the partner states’ legislations, which is
well within the spirit of the EAC Treaty. However, the bill should take cognizance of the
fact that the licensing, supervision and regulation of SACCOs as deposit taking institution
is not covered in the bill, and thus domestic laws such as SSA, 2008 ought to take

precedence when it comes to prudential regulations of SACCO:s.

Committee’s Observations.

The Committee agreed with the proposal by SASRA.

3. The Proposed Bill and Membership to Cooperative Societies

In Kenya, Membership to cooperative societies including SACCOs is normally defined

~ from the perspective of the Saccos By-Laws and not statute as proposed by Clause 5(2).
This definition in the By-Laws was done through the common bond principle, but which

has since been abandoned by many SACCOs with the adoption of the open bond

policies. ‘
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Comments

Clause 5(2) of the bill is limiting, and does not agree with the current trend in Kenya
where membership of SACCOs is open to a wide range of people and not just those who

live or work within a given area.

Committee’s Observations

The Committee agreed with the proposal by SASRA
4. The Proposed bill and Sale of Shares to Third Parties

The current legal framework governing cooperative societies in Kenya does not envisage
a situation in which cooperative society would sell its shares to other third parties as
-proposed in Clause 5(5) of the bill. The law currently prohibits SACCOs from dealing
~with non-members and thus the issue of selling shares to other persons would not arise.

—A-person-seeking-to-purchase-the-shares-of-a-cooperative-society-must-therefore-join-the
membership thereof, which may through the normal member recruitment or as a transfer
from an existing member. Such sale of shares will also violate domestic Capital Markets

Act.

Comments -

Clause 5(5) should be redefined along the prevailing domestic laws in Kenya to limit sale
or purchase of shares of a cooperative society to members only.

Committee’s Observations

The Committee agreed with the proposal by SASRA.

5. Recognition of Cooperative Societies registered in other partner states

Whereas Clause 7 of the Bill provides that a cooperative society shall be registered by the
appropriate authorities in the partner states, there is no provision to guide the reciprocal
recognition of such a society in other partner states, other than where it has been

registered.

This will thus hamper the cross border operations of such a cooperative society in the
state other than where it has been registered. Indeed this is very necessary for deposit
taking SACCOs, where domestic legislation ought to guide with certainty their prudential

regulation.




Comments

The Bill should make a provision for the procedure for the recognition of cooperativé
societies registered in one partner state, but seeking to operate within the jurisdiction of
another partner state or whether such cooperative society will have to seek dual

registration to operate in other partner state.

The Bill should also provide mechanisms for cross-border operations of cooperative
societies, particularly when it comes to deposit taking SACCOs mobilizing deposits.

Committee’s Observations

The Committee agreed with the proposal by SASRA.

6. The Proposed Bill and Settlement of Disputes

The Bill proposes that all disputes arising between cooperative societies, their members

and employees in accordance with Clause 47 thereof oughtto besettled throughthe
Alternative Dispute Resolution mechanisms of conciliation, and in default arbitration,

* with appeals lying to the high court.
This provision is in direct conflict with the CSA which provides that such disputes are to

be handled by a cooperative tribunal and the appeals from the tribunal lies to high court.
Indeed even the SSA provides that disputes between the Authority and SACCOs are to be

referred to the tribunal as the court of first instance.

Comments

The cooperative tribunal as established is deemed to be a specialized court for purposes
of cooperative disputes, as the court of first instance and thus should be retained — with

appropriate reforms thereto.

Since clause 54 of the Bill makes the bill superior to the domestic laws, it is likely that the
bill is likely to oust the powers of the tribunal as a court of first instance in respect of

cooperative matter.

The Bill should equally provide for resolution of disputes arising out of cross border
operations of cooperative societies, and the inter-relationship with the domestic tribunals

in order to make the dispute resolution forum clear.

Committee’s observations




The Committee observed that there is need for conflict resolution mechanism and
therefore the _tribunal should be recognized at the high level. Further the Committee
observed that there should be an EAC tribunal to handle what the tribunals in the

partner states cannot handle.

7. The Proposed Bill and Share Capital of Cooperative Society

Clause 27 of the Bill provides inter alia that the shares of a member may be used to off-
set a debt due to the society from such a member. This is erroneous and is likely to lead

to de-capitalization of the society in case of defaults by members.

The current legislations in Kenya are clear that members shares are equities for the society
and cannot be expended, unless on liquidation. The shares cannot therefore be collateral
against credit advance to members, nor can such equity be used to off-set debts owed.

They can only be transferred to other members.

I

—€Comments

The Bill needs to clearly distinguish between shares which are equity: capital to the society
and other deposits which may be used as collateral for credit advances, and also to off-

set debts due.

This is particularly important for deposit taking SACCOs which rely heavily on the
members’ shareholding as their main source of capital, in the absence of which the

SACCO:s existence would be threatened.

Committee’s Observations

The Committee agreed with the proposal by SASRA.

8. The Proposed Bill and Audit and Inspection.

The Bill proposes in Part VII thereof that the auditing and inspection of cooperatives
societies shall be undertaken by the appropriated national authorities. However, the Bill
does not take into consideration the extent to which such inspection and /or audit may
go with regard to operations of the society, outside the jurisdiction of the registration

+ state.

The Bill ought to recognize the fact that the cross-border operations of a society outside
the jurisdiction of the registration state may have material negative impact on the
performance and stability of the society, especially a deposit-taking SACCO. In this
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respect, the role of the partne-r state and its equivalent appropriate authority need to be

defined in the Bill. :

Comments

The Bill should address the role of the appropriate registration authorities with regard to
cross-border operations of a society with particular regard to inspections and auditing
including but not limited to auditing and inspection of such activities — by the

appropriate registration authority of the host partner state.

Committee’s Observations

The Committee agreed with the proposal by SASRA.

9. The Proposed Bill and Terminologies

The proposed Bill introduces terminologies which are not necessarily aligned to the

prevailing legal system in Kenya. These include General Assembly, Control Committees
among others. These terms may bring confusion with regard to the operations of the
cooperative societies in their current module, unless the proposals are aligned.

Comments

It is proposed that the Bill be amended to align terminologies therein with the general
country specific terminologies, in order to avoid creating confusion in the
implementation of the Bill, against the implementation of country specific legislation:s.

Committee’s Observations.

The Committee observed that there is need to have general terminologies and not
specific terminologies suit to a country where each country will interpret the general

terminologies to suit their own local scenario.

Conclusion

In conclusion, SASRA noted that the Bill suited the Cooperative Societies more that the
deposit taking SACCOs that have very peculiar in terms of supervision and regulations
that is akin to supervision and regulation of banking institutions. However, if the Bill is
made applicable to the deposit taking SACCOs, then the prudential standards, regulations
- and supervision of such SACCOs in each partner state ought to be examined and
standardized in the bill. In particular, the prudential standards under the SACCO Societies

Act need to be taken into account in the Bill.



MIN.CRI/NO. 39/2014 ANY OTHER BUSINESS

There was no business under this agenda.

MIN.CRI/NO. 40/2014 ADJOURNMENT
There being no other Business, the Chairperson adjourned the meeting at 1.28 pm.
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MIN.CRI/NO.41/2014 PRELIMINARIES

The Chairperson called the meeting to order at 10.24 am and a word of prayer was said.
She introduced the days’s agenda as that of considering the EAC Bills and urged members

to contribute objectively.

MIN.CRI/NO.42/2014:  CORRESPONDENCES

The Committee was informed that the following organizations had forwarded their
comments on EAC Bills:

1. The Ministry of East African Affairs, Commerce and Tourism
2. The Kenya Private Sector Alliance (KEPSA)
3. The Law Society of Kenya (LSK)

It was noted with concern that no comments had been received from the Attorney
General's office despite numerous attempts by the Secretariat to have the same.

MIN.CRI/NO.43/2014: CONSIDERATION OF THE EAC BILLS.

(1) The East African Community Cross Border Legal Practice Bil.l, 2014

The Committee considered the memorandum from the Law Society of Kenya on East
African Community Cross Border Legal Practice Bill, 2014 and adopted the following

amendments for inclusion in its report:

Clause 2:

Clause 2 of the Bill should be amended in the definition of the “disciplinary record” by

inserting the following immediately after (e)

(f) any other orders to pay fine and or costs, compensation or reimbursement

Justification
To cover all orders possible for issuance upon conviction of professional misconduct.

Clause 2 of the Bill should be amended in the definition of the “practicing certificate” by
deleting the words “issued by Registrar to an advocate authorizing him or her to practice in



any of the partner state” and replacing them with “by issued accordance with the Rules of the
Partner State” : ,
Justification
Each partner state shall be issuing practicing certificates according to its laws rather
than an East African Practicing certificate.

Clause 2 of the Bill should be amended in the definition of “Register” by deleting all the words and

replacing them with the following words-

“register means” a register of advocates admitted to the roll of advocates of each

partner states;

Justification
At a regional level we only need a register of the admitted advocates. Each partner

state sthld—keepTTeg'rster‘of—ei'ig'rb‘}e—advocates—an-d—reserve—t—he—rrgh-t—te—au-t—heﬂ—ze————
who to practice within their jurisdiction that will be guided by regulations to be
provided for by the Law Council.

Clause 4

Clause 4(2)(a) of the Bill Should be amended by inserting the words “or its equivalent
national bar associations” immediately after the word “council”.

Justification
It is important to recognize that some state partners the regulatory body is the Bar

Association

Clause 4(2)(a) of the Bill should be amended by inserting the words “after consultations
among themselves to ensure gender parity” after the word “States”

Justification
To ensure gender equality in the membership of the Council

Clause 4(2)(b) of the Bill should be amended by deleting the words “”who shall be the

Secretary.

Justification
The Secretary to the Council should be recruited competitively.

Clause 4(2(c ) of the Bill should be amended by deleting the words “Court of Justice who
shall preside over the law council’ and replace it with the words “Community Secretariat”

3



Justification .
It is not proper for a member of EACJ to be a member of the EA Law Council

considering that they may at one point preside over matters arising out of cross border
legal practice. The Bar and the Bench should enjoy its independence. The Secretanat
representative will be ideal in these circumstances.

Clause 4(2) should be amended by inserting the following new sub clause 4(2)(d)-

“a representative of Universities offering legal education from each Partner State”

Justification
Inclusion of the academia in the council is important in so far as regulation of Iegal

training is concerned.

Clause 4(3) of the Bill should be amended by inserting the following words After the word

"Once"-
“Upon assuming office, the Council shall elect the chairperson and competitively recruit the

Secretary to the Council who shall serve on full term basis”

Justification
Provides for the mode of recruitment, appointment and term of office of the

Secretary and the chair

Clause 7

Clause 7(3) of the Bill should be amended deleting the words “fees payable by advocates
upon issuance of East African Practising Certificate” with the words “East African Community

Budget”

Justification
The practicing certificate will be issued by the national bar associations as amended in

clause. Since this is a function of the community, it is only logical that funds to run it
should be drawn from the Community budget as contributed by the partner states.

MIN.CRI/NO.44/2014 ADJOURNMENT AND DATE OF NEXT MEETING
The Chairperson adjourned the meeting at 12.02 pm. The next meeting will be held on
Thursday 6 March, 2014 at a time and venue to be confirmed and communicated by

the Secretariat.
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MIN.CRI/NO.45/2014 PRELIMINARIES
The Vice Chairperson called the meeting to order at 12.04 pm and a word of prayer was
said.

MIN.CRI/NO.46/2014:  CORRESPONDENCES
The Following correspondences were brought to the attention of the Committee:

1. A letter from the Ministry of East African Affairs, Commerce and Tourism

requesting the Committee to accordfprof. Oucho a hearing if when he requests to
meet the Committee. He is a lead consultant for the Ministry in developing the

Immigration policy within the EAC region.

2. Comments by the Commission on Legal Education on EAC Cross Border Legal

Practice Bill; 2014

MIN.CRI/NO.47/2014: CONSIDERATION OF THE EAC BILLS.

(1) The East African Community Cross Border Legal Practice Bill, 2014._ . ..

The Committee considered the memorandum from the Law Society of Kenya on East
African Community Cross Border Legal Practice Bill, 2014 and adopted the following

amendments for inclusion in its report:

Clause 8:

Clause 8(1) of the Bill should be amended by deleting the word “eligible” and replace it with
“admitted advocate” therefor. '

Justification
The council should keep a register of all advocates admitted to practice law in every

state partner and not only the eligible ones for every particular year. Eligibility to
practice law should be determined by Bar Associations or National

Clause 8(4) of the Bill should be amended by inserting the words “subject to clearance and
or approval by the local Bar Association and payment of such requisite fees as may be

stipulated” after the word “States™.

Justification




It is important for the Local Bar Associations to be able to exercise checks and

balances to
Protect the consumers from unqualified persons engaging illegal practice.

The Bill should be amended in clause 8(4) to provide for a mechanism of application for a
right to practice cross border, with an appeal process. :

Justification
" This is in order to avoid delays in processing such application and EA Law Council

should be able to hear and determine cases of complaint against a state bar
association on applications for authority to practice cross border.

The Bill should be amended by inserting new clause 8(5)-

8(5)The Local Bar Association in considering an application .by an advocate to
practice cross border shall be guided by regulations to be set by the EA Law Council

Justification

=i :mponant:m:have:regulation:putirqﬂace:to:guidtthuequhﬁmmtasj& H-—as
any fee to be imposed on the advocate to avoid non tariff barriers put by state

partners.

Clause 11, 12, 13:

The Bill should be amended deleting clauses 11, 12, and 13 and replace them with a clause to
the effect:- '

(a) That any complaint of professional misconduct against an advocate shall be filed and
heard in accordance with the rules of the country where the misconduct has taken

place
(b) Orders issued against the said advocate shall binding and be enforced by the home

partner state

. Justification
It is practically impossible to have complaints of professional misconduct handle by the

Law Council. The work of receiving, hearing and determining complaints of professional
misconduct of an advocate should be left with the National Disciplinary Processes in

place.
The new proviso is important to ensure that discipline is enforced among advocates

practicing across border.

Clause 16

The Bill should be amended in clause 16 by inserting the words “professional conduct™ after
words “defecation of compensation funds”



Justification :
This emphasis is important to make sure that advocates are bound to adhere to

professional conduct and regulation of the host partner state while engaging in cross
border practice.

" Clause 17

Clause 17 of the Bill should be amended by replacing the word “council” with the words
“Law Council”

Justification ; .
The EAC Law Council should be able to make its rules upon recommendation by the

EALS Council.
(2) The East African Community Cooperative Societies Bill, 2014

The Committee considered the memorandum from the Kenya Private Sector Alliance

\
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— (KEPSA) on-the East African Community Cooperative Societies Bill, 2014 and adopted the

following amendments for inclusion in its report:

Clause 7

(i.) The Bill should be amended in clause 7 (6) by inserting the words “except where
such an additional trade licence is: considered necessary to secure the interest of
specific members investing through the society under a special purpose investment

vehicle” after the word “licence”

Justification
This is an important provision which will facilitate the ease of operations and reduce the

cost of doing business by removing the need for additional licenses. However, this
provision should take into account that certain licenses may be required where a society
seeks to diversify services such as creating special purpose investment vehicles (e.g.
housing schemes) which would require separate registration

(ii.) The Bill should be amended in clause 7 (7) by inserting the words “but within the
validity of the temporary certificate”

(iii.) The Bill should be amended in clause 7 (7) by inserting new clause 7(7a)

7 (7a): The appropriate Authority shall specify in writing the requirements that
have not been met and seek compliance within a period of 1 year provided that

this period may be extended where the appropriate authority deems that there is

sufficient cause and reason to grant further extension
4
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Justification
It would be necessary to indicate and specify the conditions that have not been met and

which the society must comply with pending grant of full registration. It is also important

to have flexibility over the 1 year limitation since compliance may require additional time

beyond the 1 year prescribed period. ' '
MIN.CRI/NO.48/2014 ANY OTHER BUSINESS

Considering that the Committee was urgently required to complete processing of EAC
Bills and table its report for consideration by the House, it was resolved that Members
take with them the memoranda submitted by stakeholders for acquaintance during their
private time. This will expedite the processing of the Bills when the Committee next sits.

MIN.CRI/NO.44/2014 ADJOURNMENT AND DATE OF NEXT MEETING

The Vice Chairperson adjéumed the meeting at 13.46 hours. The next meeting will be

held o Tuesday 8™ March; 20 at 6:30am:

Date........... 25 &3\?-9 (1 .






LOUNGE, AT 8.30 AM.
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Hon. Wanjiku Muhia, MP -
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MIN.CRI/NO.50/2014 PRELIMINARIES

The Vice Chairpersbn called the meeting to order at 9.00 am and a word of prayer was

said, .

MIN.CRI/NO.51/2014 CONSIDERATION OF EAST AFRICAN COMMUNITY BILLS

(1) The East African Community Cooperative Societies Bill, 2014

The Committee considered the memorandum from the Kenya Private Sector Alliance
(KEPSA) on the East African Community Cooperative Societies Bill, 2014 and adopted the

following amendments for inclusion in its report:

Clause 7 '
THAT, the Bill be amended in clause 7 (8) by including a proviso that “Provided that
before exercising its power to suspend the society from operating, the authority shall notify the
society on the areas of breach and shall provide a specific time period within which to remedy
the breach and be in compliance or face suspension in default” after the words “this Act”

Justification
_it is important to ensure the rules of natural justice are observed before taking any

measures to suspend a society. The right to a fair hearing is of the essence.

Clause 8
THAT, Clause 8 be amended by deleting the words “shall have limited liability” and replace

them with the words “its liability shall be as limited in its constitutive instruments”

Justification 4
In view of the fact that a society holds funds and assets in trust for its members, its liability

must be limited to its constitutive instruments rather than being determined through a
statutory provision prescribing the nature of its liability.

Clause-12 ‘
THAT, Clause 12 (1)(c) of the Bill be amended by inserting the words “if eligible” after the word

“elected”.
THAT, Clause 12(1)(d) be amended by inserting the words “owing to such member” after the

word “benefits”.

Justification ' :
In line with the standards expected of leadership a society is entitled to prescribe

conditions for eligibility to seek office. Election cannot be a matter of right but must be

~



pegged to satisfying specific criteria. Ordinarily, payment of benefits owing to a member
must be pegged to one’s entitlement and this must be made explicit.

THAT, Clause 12(2)(e) of the Bill be deleted.

Justification
This provision appears misplaced and inconsistent with the generic duties expected of a
‘member of a society. ' 4 ' S

Clause 14
THAT, Clause 14(1) of the Bill be amended by adding letter “r” to the word “pa” and deleting

the word “to” after the word “society”

Justification
to correct the typographical error and language to read “ A cooperative society shall,

““after securingthe decision of the Gerreral Assembly; seft—shares that-shall have equal

numb@:and:paﬁvame:with:a:vtevtto:emhl&theﬁeﬁiebdba&@@ta l-necessary{o

operate”.

THAT, Clause 14(6) of the Bill be amended by deleting the words “sell certain shares to a person
who is not a member of the society without contradicting the principles of the society” and

replace them with “raise capital through any means voted by the members through a resolution

passed at a General Assembly”.

~ Justification N
This provision. creates potential for conflict. Since a society is a membership entity, its

shares should not be sold outside of its membership. A society facing the circumstances
spelt out under section 14(6) should raise capital through borrowing and other means as
agreed by its members though a resolution during its General Assembly.

Clause 16 : :
THAT, Clause 16(2) of the Bill be amended b
and replacing it with the word “may” and inserting the words “o
f the society” and further deleting the word “the” after the word “cast” replacing it

y deleting the word “shall” after the word “society”
r by proxy” after the words:

“meeting O
with the word “a”.

Justification - _
This provision appears discriminatory because it draws distinction between different

classes of societies. A vote reflects one’s choice and members should have the right to

vote by proxy.



Clause 23
THAT, Clause 23(1) of the Bill be amended by inserting a new sub-section 23(1)(a):

“The control committee shall play an independent oversight role over the board of
directors in managing and running the affairs of the society™.

Justification
It is. necessary to be explicit over the oversight audit role played by the control

committee.

Clause 30 ‘
—THAT, Clause 30(a) of the Bill be amended-by-deleting-the following words “for societies whose _
*annual-meeme-dees—net—exeeed—US—S—SQO—QQO—al%heugh—nnémdaa%—members—shaﬂ—be—kable—#e—pay———

income tax”

THAT, Clause 30(b) be amended by deleting the following words “for societies whose annual
income does not exceed US$ 1,000,0007.

~ Justification
These two sections impose obligations on taxation on societies. Societies should be

exempt from these taxes as a means of motivating a culture of mobilizing savings and
investment. The liability of individual members to pay should be seen as sufficient and
additional taxation on the members diminishes the value of investment in a society.

Clause 32

THAT, Clause 32(1) of the bill be amended by deleting the word “shall” after the word “society”
and replace it with the word “may” and delete the words “at least twenty per cent “ after the
word “deduct” and replace them with the words “a percentage”. Further the clause be amended
by inserting the words “subject to a resolution of the General Assembly” after the words “reserve

fund”.

Justification
The funds of a society are held in trust for the members. It should be upon the members

to decide on the allocation to be held in a reserve fund upon consideration at the General

Assembly.

THAT, Clause 32(4) of the Bill be amended by deleting the word “an” after the words “may
buy” and delete the word “share” after the word additional and replace it with the word

“shares”. -



Justification
There is no rationale or justification behind the restriction on purchase or shares to only 1

share and it should be possible for a member to purchase more than 1 share.

" Clause 36

erting Sub-clause 36(3) “Where an inspection report is made

THAT, Clause 36 be amended by ins use : : ;
36(2)(a) or (b), such report shall be presented

pursuant' to a request for inspection under section
to the General Assembly”.

Justification .
It is important that where an audit report is being submitted pursuant to a request by

members under section 36(2)(a) or (b), such report is tabled before the General Assembly.
This safeguards accountability over the use of the society’s resources taking into account

that they are held in trust for the members.

Clause 44

THAT, Clause 44(1) ‘of the Bill be amended by deleting the word “reconciliation” after the words

“settled through” and replace it with “the word “conciliation”.

Justification
The reference herein s

hould be to conciliation which is means of reconciling parties and is
. one of the means of alternative dispute resolution. '

THAT, Clause 44(3) of the Bill be amended by deleting the word “clected” after the words “shall
be” and replace it with the word “appointed” and further be amended by inserting the words

“who may also designate an appropriate professional body to appoint such arbitrator” after the

word “authority”.

Justification
The use-of the term “elected” implies a contested process yet by its very nature fa_fbitration

is a consensual process, based on concurrence and agreement, to arrive at an acceptable
mechanism in resolving a dispute. It may be useful and necessary to let the appointment

of an arbitrator be made by an appropriate professional body.

- Clause 45

THAT, Clause 45(3) of the Bill be amended by deleting the word “similar” and replacing it with
the words “any other applicable”



Justification :
It should be noted that countries within the EAC are enacting specific legislation on

alternative dispute resolution. For instance, Kenya enacted the Arbitration Act, 2013.
Therefore, arbitrators are not merely bound by the Civil Procedure Code.

Clause 46

THAT Clause 46(1) be amended by deleting the words “by both parties” and replacing them with
the words “jointly by the two arbitrators” .

THAT, Clause 46(2) be amended by deleting the word “when” and replacing it with the word
“where” and by deleting the word “parties” and replacing it with the words “two arbitrators”.

luctifieation
lllllll Catiornt

I'he appointment of the third arbitrator who acts as an umpire must be made by the two
arbitrators representing each of the parties.

2. East African Cross Border Legal Practice Bill, 2014

The Committee considered the memorandum from “the Kenya Private Sector Alliance
(KEPSA) on the East African Cross Border Legal Practice Bill, 2014 and adopted the

following amendments for inclusion in its report:

Clause 2 :
THAT, Clause 2 of the Bill be amended in the definition of “indiscipline” under (d) by inserting

the words “on account of disciplinary proceedings™ after the word “practice”.

Justification
This definition fails to contemplate that it is possible for a lawyer to be restricted or

limited to practice on account of reasons other than “disciplinary proceedings” e.g. a
lawyer in good standing but who has not taken out a practicing certificate. '

Clause 4 :
Clause 4(2)(c) of the Bill be amended by removing representation of the East African Court of

Justice on the council or alternatively make an explicit provision that the representative of the
East African Court of Justice shall have no voting rights.

Justification
There would be need to draw a distinction between the bar and the bench in terms of the

regulatory role and function of the Law Council. The East African Court of Justice shouid

6



not be am member of the Council since it is likely that disputes arising from its decisions
will be presented to the court for determination which would undermine the principles of
natural justice. If a representative of the East African Court of Justice is to sit, the
representative should have no voting right and hence only plays an advisory role.

Clause 7
THAT, Clause 7(2) of the Bill be amended by inserting the words “as prescribed under section

4(2)(b)” after the word ;‘society".

THAT, Clause 7 of the Bill be amended by adding an new Section 7(4): “The Law Council may
also raise funds through any other means to support the performance of its functions under this

Act"

Justification
-Fhe-taw-Council-should have-the power and flexibility to raise fundsto'meet its expenses

over and-above the_provisions-of-section/(3)~

3. East African Community Integration (Education) Bill, 2014

The Cornmittqé further considered the memorandum from the Kenya Private Sector
Alliance (KEPSA) on the East African Community Integration (Education), 2014 and
adopted the following amendments for inclusion in its report:

Clause 3 : '
THAT Clause 3 be amended by inserting sub-clause 3(e):
“Create understanding on various regional protocols, agreements and other legislative

instruments of the EAC”.
THAT Clause 3 be amended by inserting 3(f):
“Build unde_rsfaﬁding on the duties and responsibilities assigned to the people of East

Africa and the obligations of the East African Community to the people of East Africa”.

Justification
The objectives of the Act should be expanded to capture the full essence of the activities

.to be carried out in supporting participation in the integration process.



Comments on the East African Community Bills from the Ministry of East African Affairs, .

Commerce and Tourism

The following were the major highlights of the three EAC Bills:-

a) EAC Cross Border Legal Practice Bill, 2014

The Bill identifies harmonization of legal training and certification as one of its
objectives. It may be challenging to achieve this objective within the framework of the
Bill since harmonization of legal training will involve other stakeholders in legal
training who are not represented in the proposed EAC Law Council. In the
alternative, directors of post-graduate law schools of the partner states may be

included as members of the Council.

il The rationale_of providing for the representative of the East African Court of Justice
to preside over the Law Council is unclear. It is proposed that the Chair of the Council
rotates among the representatives of the national law councils. '

Under Clause 5, it is anticipated that an East African Practicing Certificate will be
issued to eligible advocates; this function needs to be included as one of the Law
Council’s duties. The Bill should also specify the validity of the Certificate. '

Under Clause 8, there is need for the Bill to set out minimum qualifications necessary
for an advocate to engage in cross border practice. This would ensure that the caliber

of advocates undertaking cross border legal practice is maintained.

Clause 8(4) be amended by redrafting to read: “An advocate eligible to practice in
one partner state shall be eligible to engage in cross border legal practice in all the

other partner states”.

Clause 11(1) be amended by redrafting it to read “A complaint against an advocate for
professional misconduct arising out of engaging in cross border legal practice may be
made to the Law Council”. This will exclude other complaints that are not of a cross
border nature which are dealt with by national disciplinary mechanisms.

vi.

It is proposed that the appeal against the order of the Law Council be preferred to the
East African Court of Justice instead of the partner states high Courts. This will accord
the EACJ with jurisdiction to handle disputes arising out of the implementation of

regional instruments and laws.

vii.

b) The EAC Integration (Education) Bill, 2014

There is need for Finance and Administration Committee of the EAC to consider and
advice the Council on the financial implications of the Bill.



There is need for the EALA to consult with the Council to avoid duplication of functions
at the secretariat and allow for policy guidance that may guide in the operationalization

of the Bill once it is enacted.

c) The EAC Co-operative Societies Bill, 2014
The general drafting of the Bill need to be improved to accord it the format of an EALA
Bill. The Bill in its present form may be mistaken as model law to be adopted by partner
states as their national co-operative laws.

Jdi.  The Bill should fundamentally provide for the establishment of a regional

council/authority as an apex body to guide co-operation of co-operative societies in the

region.
There is need for clarity on whether the law seeks to supersede or complement the

iii.
existing national laws on co-operatives.

MIN.CRI/NO.52/2014 ANY OTHER BUSINESS

There was no business under this Agenda item.

MIN.CRI/NO.53/2014 ADJOURNMENT AND DATE OF NEXT MEETING

The Vice Chai:fperson adjourned the meetfng at 10.35 a.m. The next meeting will be held
on Thursday 20* March, 2014 at 8:30 am.







MINUTES OF THE 13™ SITTING OF THE SELECT COMMITTEE ON REGIONAL
INTEGRATION HELD ON THURSDAY 20™ MARCH, 2014 IN THE BOARD ROOM, 2"P

FLOOR, PROTECTION HOUSE, AT 10.00 AM.

Present

Hon. Christopher Nakuleu, MP - (Vice Chairperson)
Hon. Murungi Kathuri, MP

Hon. Sarah Korere, MP

Hon. Ali Wario, MP

Hon. Mark Lomunokol, MP

Hon. Mary Seneta, MP

Hon. Dido Ali Rasso, MP

Hon. Emmanuel Wangwe, MP
Hon. Robert Mbui, MP

10. Hon. Florence Mwikali Mutua, MP
11, Hon. Ogendo Rose Nyamunga, MP
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12. Hon. David Kariithi

13. Hon. Wanjiku Muhia, MP

14. Hon. David Ouma Ochieng, MP
15. Hon. Dan Kazungu, MP

16. Hon. Cyprian Kubai Iringo, MP
17. Hon. Timothy Bosire, MP

18. Hon. Peter Shehe, MP

Absent With Apologies

Hon. Florence Kajuju, MP

Hon. Alois Lentoimanga, MP

Hon. Eric Keter, MP

Hon. Joseph Kahangara, MP

Hon. Gideon Konchella, MP

Hon. Alex Mwiru, MP

Hon. Andrew Anyanga Toboso, MP

Hon. Bady Twalib Bady, MP

Hon. Charles Mutisya Nyamai, MP
. Hon. Anthony Kimaru, MP

Hon. Ann Nyokabi, MP
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- In-Attendance

1. Mes. Esther Nginyo - Third Clerk Assistant
2. Mr. Tobias Opana - Junior Legislative Fellow



MIN.CRI/NO.54/2014 PRELIMINARIES

The Vice Chairperson caHed the meeting to order at 10.30 am and a word of prayer was

said.
MIN.CRI/NO.55/2014 CORRESPONDENCES
The following correspondences were brought to the attention of the Committee:

1. A letter from the Mlnlstry of East African Affairs, Commerce and Tourism inviting
the Committee for a breakfast meeting on Thursday, 27 March, 2014 at 7.00 am
at the Intercontinental Hotel. The committee resolved to honour the invitation.

2. Noticefrom the Clerk of EALA for the 3~ Assémbly’s 5t Megting of the 2 Session

—in Arusha Tanzania starting from-23 March,-2014-to-4t April-2614-

MIN.CRI/NO.56/2014 CONSIDERATION OF THE REPORT ON EAC BILLS -

The Committee considered the draft report on the East African Community Bills and
unanimously adopted it after being proposed by the Hon. Sarah Korere, MP and

Seconded by the Hon. Dan Kazungu, MP. -
The Committee made the following observations regarding the three Bills:-

1. There is need to have a single national legislation to govern operations of co-
operatives in the country. It is from this legislation that counties will come up with
their own to regulate those cooperatives operating under their jurisdiction
considering that cooperatives have been devolved the Kenyan Constitution.

2. There is need for recognition of the deposit taking Saccos in the EAC Co- -operative
Societies Bill, 2014

3. The objects of the Bills should be included in the report.

MIN.CRI/NO.57/2014 ADJOURNMENT

The Vice Chairperson adjourned the meeting at 12.07 p. m. The next meeting will be held .
oon Tuesday 25t March, 2014 at 10:00 am.

Chairperson



