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SUBJECT: REPORT OF THE STANDING COMMITTEE ON LAND AND

NATURAL RESOURCES ON THE WATER BILL, 2014.
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your consideration and onward transmission to the Speaker for approval. The Committee
intends to table the report on Wednesday 1 1™ November, 2015.
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ACRONYMS

CAF
NLC
WARMA

WASREB

-County Assemblies Forum
-National Land Commission
-Water Resources Management Authority

-Water Services Regulatory Authority



PREFACE

1. The Standing Committee on Land and Natural Resources was constituted on
Thursday 27th February 2014 during the Second Session of the Eleventh (11th)
Parliament pursuant to the provisions of Senate Standing Order No.208.

2. The Committee is mandated, under the Second Schedule of the Senate Standing
Orders, to consider all matters related to lands and settlement, environment,
Jorestry, water resource management and mining,

3. In executing its mandate, the Committee oversees the Ministries of:

a) Land, Housing and Urban Development;

b) Environment, Natural Resources and Regional Development Authorities;
¢) Ministry of Water & Irrigation; and

d) Mining.

4. The Committee comprises the following Members:

Sen. Lenny Kivuti - Chairman

Sen. George Khaniri - Vice-Chairman
Sen. Christopher Obure - Member

Sen. DawnsonMwazo - Member

Sen. Henry Ndiema - Member

Sen. Boy Juma Boy - Member

Sen. Isaac Melly - Member

Sen. Liza Chelule - Member

Sen. Martha Wangari - Member
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support extended to it in the conduct of the public hearing on the Water Bill, 2014.
The Committee also thanks in particular the Ministry of Water & Irrigation, Council
of Governors, Water Resources Management Authority and members of the public
who made submissions, both orally and in writing.

Mr. Speaker Sir,
It is my pleasant duty, pursuant to Standing Order 203, to present a report of the

Committee on Land and Natural Resources on the Water Bill 2014, for consideration
by the House. -

SEN. LENNY KIVUTI, M.P.
CHAIRPERSON,

SENATE STANDING COMMITTEE
ON LAND & NATURAL RESOURCES.
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1.0 INTRODUCTION

Mr. Speaker Sir,

The Water Bill, 2014 originated in the National Assembly and was passed with
amendments on 7% July, 2015 and subsequently referred to the Senate. The Bill was
sponsored by Hon. Aden Duale, the Leader of Majority in the National Assembly.

The Bill was read a first time in the Senate on 17™ September, 2015 and committed to

the Standing Committee on Land and Natural Resources pursuant to Standing Order
130(1).

Pursuant to Article 118 of the Constitution and Standing Order No. 130 (4), of the
Senate Standing Order, the Standing Committee of the Senate on Land and Natural
Resources facilitated a public hearing forum that was held on 30™ September, 2015 at
County Hall, Old Senate Chamber to take into account the views and
recommendations of the public while preparing this report.

According to its objects and memoranda, the Bill seeks to provide for the regulation,
management, conservation, use and development of water and sewerage services So to

conform to the Constitution and international instruments that Kenya has ratified and
for connected purposes.

The Committee at its meetings held on Tuesday 3" November, 2015 and on Thursday
sth November, 2015, considered the submissions from the public hearing and
stakeholders and recommended that the Water Bill, 2014 be adopted subject to the
amendments contained in Annex to be moved at the Committee Stage. ‘

The Bill has been processed by the Committee and is now ready for presentation to
the House for consideration.



2.0 OVERVIEW OF THE WATER BILL, 2014

obi * _ -~

o .r ’ &
PART I of the Bill provides for the preliminary provisions. Clause provides Qﬁqe
principles and values that should guide any person administering 1 il “which

include Articles 10, 43, 60 and 232 of the Constitution.

PART II of the Bill provides for the ownership, use and management of water
resources. Clause 5 vests every water resource in the national government to be held
in trust for the people of Kenya. Clause 8 provides for national public works which
include water works for bulk distribution, and the provision of water services, inter-
basin water transfer facilities and water storage; and empowers the Cabinet secretary
to compulsorily acquire land for the purposes of such public works.

PART III of the Bill deals with the regulation of the management and use of water
resources. Clause 9 establishes the Water Resources Authority (Authority) as a body
corporate. Clause 10 provides for the functions of the Authority which include the
formulation and enforcement of standards, procedures and regulations for the
management and use of water resources and flood mitigation as well as the
determination and collection of permit and water use fees and charges. Clause 12
provides for the composition of a Board to exercise the functions of the Authority.
Clause 18 provides for the classification of water resources for the purpose of
determining water resources quality objectives. Under clause 19 the Authority is
required to put in place a national monitoring and information system on waters
resources. Clauses 20 and 21 provide for the conservation of catchment areas and
groundwater respectively. Clause 22 empowers the Authority to designate certain
areas as basin areas and clause 23 provides for the establishment and composition of
basin water resources committees for each basin area. Clause 26 provides for the
formulation of a basin area water resources management strategy by a basin water
basin water resources committee in consultation with the Authority and the relevant
county governments. Clause 27 provides for the establishment and functions of water
fesources users associations as associations of water resource users at the sub-basin
level for purposes of collaborative management of water resources and the resolution
of conflicts. Clauses 28 and 29 establish the National Water Harvesting and Storage
Authority and the Water Harvesting and Storage Board respectively. Under clause 34
a permit is required for the use, drainage or discharge of a pollutant into any water
resource. Clause 37 allows a permit holder to acquire an easement on any land for the
construction of water works. Under clause 47 the Authority may cancel or vary a
permit issued to a permit holder. Clause 58 permits an authorized person to enter any
land for purposes of enforcing the Act.

PART IV provides for water services generally. Under clause 61 every person in
Kenya has the right to clean and safe water in adequate quantities in accordance with
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Article 43 of the Constitution. Clause 62 requires the Cabinet Secretary to formulate a
National Water Services Strategy after public consultation. Clause 63 establishes
water works development boards as agencies of the national government for purposes
of developing national public water works and the provision of technical assistance to
the county government water services providers. Clause 68 establishes the Water
Services Regulatory Board (Regulatory Board) whose principal object is to protect the
interests and rights of consumers in the provision of water services. Clause 69
provides for a Regulatory Board to manage the affairs of the Regulatory Board while
clause 70 provides for the functions and powers of the Regulatory Board.

Clause 72 provides for the accreditation of water services providers by the Regulatory
Authority. Under clause 73, the Regulatory Board is required to maintain a register of
all accredited water services providers in the prescribed format. Clause 75 empowers
county governments to establish water service providers in accordance with the
standards of commercial viability set out by the Regulatory Board. Under clause 83, a
water services provider shall not provide water services unless issued by a licence by
the Regulatory Board after a process of public consultation. Under clause 91, a water
services provider may enter into a public private partnership for the exercise of any of
its functions as a licensee. Under clause 92 every county government is required to
put in place measures for the provision of water services to rural areas that are not
commercially viable for the provision of water services.

In clause 100, the regulatory authority in consultation with the respective county
governments may impose a special regulatory regime on a licensee who persistently
contravenes the requirements of the Bill. Clause 106 imposes a duty on a licensee
receiving trade effluent into its sewerage system to ensure that it puts in place
appropriate measures for the receipt and handling of such effluent. Under clause 107
the Regulatory Board may impose a sewerage services levy on all water services to
cover a part of the cost of disposing water.

PART V of the Bill provides for the Water Sector Trust Fund. Clause 112 sets out the
objects of the Fund which include the provision of conditional and unconditional

grants to counties to assist in the development and management of water services in
marginalized or unserved urban areas.

PART VI provides for dispute resolution. Clause 117 establishes a Water Tribunal
(Tribunal) while clause 119 sets out the jurisdiction of the Tribunal. Clause 122
provides for the right of appeal to the Environment and Land Court,

PART VII sets out the financial provisions in relation to the body corporates
established in the Bill. Clause 124 outlines the monies that shall constitute the funds
of such body corporates and Clause 125 provides for the financial year of the body



corporates. Clause 126 provides for the preparation of annual estimates of the body
corporates before the end of each financial year.

PART VIII of the Bill contains the general provisions. Clause 131 provides for the
service of notices to applicable persons and clause 137 provides for public
consultation. Clause 143 contains miscellaneous offences.

PART VI of the Bill provides transitional provisions.

The First Schedule provides for the membership procedure of boards and
committees.

The Second Schedule provides for the conditions relating to the construction of
works.

The Third Schedule contains provisions relating to the easements.

The Fourth Schedule contains provisions relating to the abstraction of groundwater.



3.0 PUBLIC PARTICIPATION/STAKEHOLDER CONSULTATION

Guided by Article 118 of the Constitution of Kenya (2010) and in compliance with
Standing Order No. 130 (4), the Committee held a one day public hearing at County
Hall, Old Senate Chamber on 30™ September, 2015 and received the following
representations concerning the Water Bill under consideration:-

Submission from Water Resources Management Authority (WARMA)
She proposed that;

a) clause 2 of the Bill be amended by introducing a new interpretation of the
following words:
“Wetland”

— means an area where plants and animals have become adapted to temporary or
permanent flooding by saline, brackish or fresh

“Riparian Land”

—means land in respect of which management obligations are imposed on the owner
by the Authority due to its proximity to a water body and includes land between the
high and low water marks as provided under Article 62(1)(1) of the Constitution.

b) clause 6 of the Bill be amended by adding the words “in coordination with the

National Land Commission in order to give effect to Article 67(2) of the
Constitution”

¢) clause 10 of the Bill be amended by inserting the following additional
paragraphs to provide as follows:

(J) “in accordance with guidelines in the National Water Resources Management
Strategy formulated under Section 62, determine, locations and sites for construction
and development of National Public Water Works as such term in defined under
Section 8(2) in order to ensure optimal use of such sites and locations.”

(k) “regulate and manage the use of international waters and water resources.”

“(I) “Protection and management of water resources with a view to establishing a
durable and sustainable means of securing sufficient residual water”

d) Clause 20 of the Bill be amended by introducing the following sub-sections
after 20(2)—

(3) Any portion of land in excess of one hectare which is naturally subject to seasonal
or permanent flooding and has the ecological characteristics of a swamp or marsh
shall be considered to be a wetland.
(4) The Authority may with good cause and by public notification, in coordination
with the National Land Commission declare any portion of land less than one hectare
to be a wetland for purposes of water resources management under this Act.
(5) Notwithstanding the provisions of this Act or any other Legislation, no person
shall undertake the activities proscribed to be undertaken on riparian land unless
authorized by the Authority in consultation with other relevant stakeholders.
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(6) The Authority shall develop Regulations and guidelines on activities proscribed to
be undertaken on riparian land and for protection of wetlands and catchment areas.

e) clause 38(4) of the Bill be amended by deleting the word “consultation” and
replacing the word therefore with “notification”.

f) clause 140(3) be amended by deleting the word “one” and replacing it therefore
with the word “five”.

g) clause 144 of the Bill be amended by inserting the following sub-sections-
(2) The Authority may, with the consent of the Director of Public Prosecutions as
contemplated under Article 157(6) of the Constitution of Kenya 2010, undertake the
prosecution of any offences arising under this Act or in connection with the
performance of its functions.

h) clause 154(5) of the Bill be amended by deleting the word “Board” and
replacing it with the word “Authority”.-

Submission from Mr. Boniface Muthee- Water Action Group-WASREB
He Proposed that;

a) Every housing development should have a water harvesting and storage
infrastructure;

b) Specifications be given on the number of consumers per infrastructure;

¢) Right of access to water should be enhanced so that consumers are not denied
because they are incapable of paying for it;

d) Clause 69 (1) (b): The appointment of four other member to the regulatory
board should emphasize that one should be from water consumer groups;

Submission from Mr. George Okonji - OWEAC Africa
He Proposed that;

a) Clause 28: On the Composition of National Water Harvesting and Storage
Authority "NWHSA" further to clause 29(e) on water harvesting and storage
board. On five other members for appointment by the cabinet secretary should
be widely picked from the broader Civil Society and the NGO's fully committed
and with vast experience in matters affecting WATER.

Clause 31-2(b) APPOINTMENT OF THE C.E.O

b) We recommend the holder of this office be properly educated with a degree in a
highly recognized water institution (University).
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Clause 33 ON STAFF RECRUITMENT

We recommend that persons to work with this authority should be well versed
in the water system in terms of experience and relevant training and that calls for
secondment of staff from other water working authorities.

¢) Further to the theory of water harvesting and storage, we recommend a proper
construction of dams & reservoirs for sustainable groundwater storage. Rainwater
harvesting and storage is an old concept which should now be improved with
factoring inn modern technologies borrowed from the developed world. In some
cases we should make it mandatory in the building Acts that every construction
work in term of building should contain an in-build water reservoir tank of not less
than 5,0001iters for the purposes of rainwater storage to supplement family usage.

Submission from Mr. Chekai Musa- Bunge La Mwananchi
He proposed that;

a) the grassroots social movement should be involved in the management of
natural resources; and

b) the Cabinet Secretary should make provisions for access to free water to the
citizenry.

Submission from Mr. Hannington K. Kangethe
He raised concern on the development of construction works in water catchment areas
and pollution of rivers by bitumen used in road construction.

Submission from the Council of Governors

1. There is no clarity of what amounts to "national public water works" and "county
public water works" in the Water Bill 2014. It is therefore important that national
public works are identified in consultation with county governments. Accordingly,

it is recommended that:

Clause 8 (1) b of the Bill be amended by inserting the words "after consultation with
county governments/' immediately after the words "Gazette," in consultation with
county governments"

2. After review of the Fourth Schedule to the Constitution, the consultative forum
between the national and county government came to a conclusion that both levels of

government have a role to play in water resource management. It was recommended

that this should be recognised in the Bill as follows:
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Clause 10 (e) of the Bill should be amended to read "collect water and permit fees

and water use charges that will be shared with respective county governments
through a criteria to developed by the Cabinet Secretary in consultation of the
council of governors"

« A new paragraph should be inserted immediately after clause 10 (e) which will be a
new clause 10 (f) that will read "water use fees shall be used in water resources
management and soil and water conservation."

Clause 23 (3) of the Bill should be amended by adding the words "including soil and
water conservation” immediately before the words "within a respective basin".

Clause 24 (1) (a) of the Bill should be amended by adding a new Clause 24 (1) (a)
which reads "a chairperson appointed by the Cabinet Secretary"

The current Clause 24 (1) (a) should be amended to read Clause 24 (1) (b) and the
provisions should be further amended to read "three members appointed by the
Authority in consultation with the Cabinet Secretary; and"

Clause 24 (1) should be amended by inserting a new Clause 24 (1) (c) which reads
"County government executive of the respective counties within the basin"

Clause 24 (1) (2) of the Bill should be deleted

Clause 25 (f) of the Bill should be amended to read "facilitate the formation of cross-
county water resource users association provided for under section 27 and their
activities"

 Clause 27 (1) of the Bill should be amended to read "Water resource users
associations may be established as associations of water resource users at the

county level by county governments in accordance with national regulations
prescribed by the Authority"

+ Clause 27 (4) of the Bill should be amended to read “County
governments and basin water resources committees may contract
county water resources users associations and cross-county water resources users
associations, respectively, to perform certain duties in water resource management"

3. National and county governments both have national and county public works
respectively. In order to recognise and respect the respective mandates of the two

spheres of government, it is recommended that the Bill be amended as follows:
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Clause 63 of the Bill be amended by introducing a new Clause 63 (2) immediately
after Clause 63 (1) which reads "The water works boards shall be established as
and when need arises by the Cabinet Secretary in consultation with the respective
county governments"

Clause 64 (1) (b) is amended to read "a representative of the Ministry in charge of
Water Services and a representative from the National Treasury"

A new Clause 64 (1) (c) which reads "four other members appointed by the Cabinet
Secretary from the respective county governments"

Clause 66 (b) of the Bill is amended by deleting the phrase "and established by the
county water services providers and through the county government water services

institutional structure for the designated areas"

L]

Clause 66 (dj of the Bill is amended to read "provision of technical assistance to
county governments

¢ Clause 66 (e) of the Bill is amended to read "Hand over of the completed national
public works to county water departments or joint county government institutions

in accordance with regulations made by the cabinet secretary"

¢ Clause 66 (f) of the Bill is amended to read "Facilitation of the establishment of
cross-county water services providers in consultation with the respective county

governments"

¢ Clause 67 of the Bill is amended to read "The Water Works Development Boards
shall only hand over the use of completed national public works to county
governments or joint county institutions but shall retain ownership of the works
and assets on behalf of the Public"

4. Regulation of water services is a power or function that concurrently lies with
county governments and the national government [through the national regulator).

The following amendments are proposed to recognize this in the Bill:

¢ Clause 70(1) (a) of the Bill is amended by deleting the phrase "for water service

providers"
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Clause 70(1) (b) of the Bill is amended to read "Set standards and guidelines for

setting of water services tariffs by county governments in line with consumer
protection standards"

Clause 70 (1) (¢) of the Bill is amended to read "Set licence conditions for water

service providers"
Clause 70 (1) (d) is deleted

Clause 70 (1) (e) of the Bill is amended by deleting the phrase "to be accredited

by the Regulatory Authority" and replaced with "to be licensed by the licensing
Authority"

Clause 70 (1) (f) of the Bill is amended by inserting the word "all" before the
word "standards". The Clause is further amended by deleting the words "by the
water works development boards and the water service providers"

Clause 70 (1) [g) of the Bill is amended by deleting the words "water service
providers" and replacing it with the words "county governments"

Clause 70 (1) (n) of the Bill is amended by inserting the words "in consultation
with

county governments" immediately after the phrase "make regulations”

Clause 70 (1) (p) of the Bill is amended by inserting the words "to the Cabinet
Secretary

and County governments" immediately after the word "recommendations”

Clause 71 (4)the funds of the Regulatory Authority shall include government
grants and a water services regulatory levy which shall be a percentage of all
water service sales which shall be set by the Cabinet Secretary

Currently this provision has been lost from the old Act; and the regulator has
no separate funding mechanism contrary 1o international practice. There are is
only one cross county water service provider, so the license fee cannot Jfund the
regulator.

« Clause 72 of the Bill is deleted.

. Clause 73 (1) of the Bill is amended by replacing the word "accredited" with

"licensed"

. Clause 73 (2) of the Bill is amended by replacing the word "accredited" with

"licensed"

15



* Clause 73 (4) of the Bill is deleted . Replace the current deletion with a new 73(4)

"Upon licensing by the county government, the county government shall ensure that a
copy of the license is deposited with the regulatory authority within 14 days after approval"

¢ Clause 74 of the Bill is deleted entirely

e Clause 75 (3) is amended by deleting the words "as may be approved by the
Regulatory Authority"

e Clause 76 (1)(b) of the Bill is amended by inserting the words "as per the conditions
of the licence" immediately after the words "service provision"

e Clause 78 (b) of the Bill is deleted

e Clause 78 of the Bill is amended by inserting a new Clause 78 (d) which reads "as
may be further prescribed by county legislation"

e Clause 80 (1) of the Bill is amended to read "A party aggrieved by the decision
of a water services provider may appeal against the decision to the respective
county government within fourteen days from the date the decision is made"

e Clause 80(2) of the Bill is amended to read "A party dissatisfied with the decision
of a county government may further appeal to the Regulatory Authority and the
Regulatory Authority shall make a decision and communicate to the parties within
fourteen days from the time the decision is made

* Clause 81 of the Bill is amended by introducing a new Clause 81 (1) to read "a
county government providing water services through agents shall hold the assets used
by the water service providers on behalf of the public"

e Clause 81 of the Bill is amended by introducing a new Clause 81 (2) which reads
"The national government shall hold national public assets on behalf of the national
government"

e Clause 82 (1) of the Bill is amended by replacing the words "water service providers"
with "county governments"

e Clause 83 (1) is amended by inserting the words "Licensing Authority" immediately
after the words "by the" Clause 83 (3) (c) is deleted

e Clause 84 of the Bill is amended by replacing the words "county government
executive or the Regulatory Authority" with "the licensing Authority" throughout the
Clause

e Clause 85 of the Bill is amended by replacing the words "county government
executive or the Regulatory Authority as the case may be" with "the licensing Authority"

* Clause 86 of the Bill is amended by replacing the words "county government
executive or the Regulatory Authority as the case may be" with "the licensing
Authority"
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Clause 2 of the Bill (interpretation) is amended by inserting a new phrase
"Licensing Authority" which means "a county government Or the Regulatory
Authority established under section 9 of this Act"

Clause 91 of the Bill is amended by replacing the words "county government
executive or the Regulatory Authority" with "the licensing Authority" throughout the
Clause

Clause 92 of the Bill is amended by replacing the words "county government
executive or the Regulatory Authority" with "the licensing Authority" throughout the
Clause

Clause 93 of the Bill is amended by replacing the words "county government
executive or the Regulatory Authority" with "the licensing Authority" throughout the
Clause

Clause 94 of the Bill is amended by replacing the words "county government
executive or the Regulatory Authority" with "the licensing Authority" throughout the
Clause

Clause 95 of the Bill is amended by replacing the words "county government
executive or the Regulatory Authority" with "the licensing Authority" throughout the
Clause

Clause 96 of the Bill is amended by replacing the words "county government
executive or the Regulatory Authority" with "the licensing Authority" throughout the
Clause

Clause 97 of the Bill is amended by replacing the words "county government
executive or the Regulatory Authority" with "the licensing Authority" throughout the
Clause

Clause 98 of the Bill is amended by replacing the words "county government
executive or the Regulatory Authority" with "the licensing Authority" throughout the
Clause

Clause 99 of the Bill is amended by replacing the words "county government
executive or the Regulatory Authority" with "the licensing Authority" throughout the
Clause

Clause 104 (1) of the Bill is amended to read "Every county executive has a duty to
monitor and enforce applicable regulations and where a county executive fails to
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do so, the Regulatory Authority will recommend to the Cabinet Secretary measures
that will be takento ensure compliance"

« Clause 104 (2) of the Bill is amended to read "In the event of persistent non-
compliance, the Cabinet Secretary shall take measures, in consultation with the

concerned county government, to ensure that applicable guidelines are complied
with.

¢ Clause 115 (b) of the Bill is deleted

* Clause 115 (c) of the Bill is deleted

6. It is important that the transition provisions in the Bill guide the water sector

transition plan effectively. The following amendments to the Bill are proposed:

* Clause 150 (1) of the Bill is amended to read "Subject to the Transition to Devolved
Government Act 2012 all completed water works, assets, property for the exclusive use
of water service providers within a county shall, upon the commencement of this Act, be
deemed to have vested in the respective county governments"

* Clause 150 of the Bill is amended by creating a new Clause 150 (2) that reads
"Subject to the Transition to Devolved Government Act 2012 all completed water works,
assets, property that are cross county in nature shall, upon the commencement of this Act,
be deemed to have vested in the water works boards until such a time that county

governments form joint inter-county institutional structures where the works, assets and
property will be vested".

¢ Clause 151 (1) of the Bill is amended by replacing the words "county water services
providers" to "the respective county governments"

¢ Clause 152 of the Bill is amended to read "The existing water services providers shall
continue to operate for a period of six months from the commencement of this Act and
shall thereafter only operate for a further period or periods as determined by the
Cabinet Secretary in concurrent with the respective county governments

Submission from the County Assemblies Forum
1. THAT clause 11 of the Bill be amended to introduce a new clause ( f) to provide

Determine inter-county benefit sharing mechanisms from the development of
shared water resources.

2. THAT clause 12 of the Bill be amended to introduce a new clause ( g) to provide —

(a) Four othez  members appointed by the Council of Governors to represent
the county governments.

3. THAT clause 29 ( 1)( ) of the Bill be amended to provide -

- 18
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10,

11.

12.

(a)Three other members appointed by the Council of Governors to
represent the county governments.
(b) Amend clause 29 (1) to introduce a new sub clause (g) Chief Executive
Officer.
THAT clause 64 (1),( ¢ ] of the Bill be amended to provide -
(a) Four other members appointed by the Council of Governors to represent
the county governments.
(b) Amend clause 64 (17 to introduce a new sub clause (d) to provide Chief
Executive Officer
THAT clause 69 (1) (¢ ) of the Bill be amended to provide -
(a) Four other members appointed by the Council of Governors to represent
the county governments.

(b) Amend clause 69 (1") to introduce a new sub clause (d) to provide Chief

Executive Officer.
THAT clause 72(2) of the Bill be amended to provide—
(a] Prior to the determination by the regulatory board, the applicant shall seek
approval from the County Government within whose are of jurisdiction it
intends to provide water service
(b) Amend 72(3) to provide -

(a) "Prior to the determination of the application, the regulatory board shall
publicise the application and shall take into consideration the views of
stakeholders within whose are the applicant intends to provide water
services"

(c) Amend clause 72 by introducing a new sub clause 4 to provide -

"The regulatory board shall issue a licence if the applicant meets the
accreditation requirements."

THAT clause 74(1) of the Bill be amended by inserting the terms " in consultation
with the county government " after the term "may"

. THAT clause 74(2) of the Bill be amended to provide -"The County Government

may revoke the accreditation of a Water Service Provider on the grounds

provided under section 74(1) in consultation with the Regulatory Board."

THAT clause 74 (3) of the bill be amended to provide -

"The Regulatory Board shall give written notice of revocation of accreditation
under subsection (1) to the water services provider within seven days of the
revocation."

THAT clause 74 (4) of the bill be amended to provide -
"A person whose accreditation is suspended or revoked shall cease to provide the
relevant service."

THAT clause 74 of the bill be amended by introducing a new sub clause (5)
to provide -

"A water services provider whose accreditation is suspended or revoked may
apply to the Regulatory Board to review its decision within fourteen days of
receipt of the notice of revocation."
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13. Amend Clause 104 (1) by deleing the term "Act" to read-

"It shall be the duty of every county executive and enforce the applicable
regulations under this Act".

14. Amend Clause 105 (3) by inserting the term "County Government” between the
terms "the" and "authority" to provide -"The licensee shall before constructing
any works, if the proposed works will affect or are likely to affect any water
resource, obtain the consent of the County Government. Authority and
the Regulatorv Board."

15. THAT clause 113 (2) of the Bill be amended by inserting the words

"three representatives  from the county  governments nominated by the
Council of Governors and three others from the national government" after the
term "chairperson" to provide -

"The Board of Trustees shall consist of a chairperson, three representatives
from the county governments nominated by the Council of Governors and
three others from the national government"

Submissions from Hon. Irungu Kang’ata

1. Insert a new clause 61A.

(1) A water service provider shall supply clean and safe water in adequate
quantities to every public primary school located in the area where it is
licensed.

(2) Subject to subsection (1), a water service provider shall not require a
public primary school to pay a charge for water supplied to the school.
(3) It shall be an offence for a water service provider to discontinue the

supply of water to a public primary school.

(4) Where an employee or agent of the water service provider, or a person
acting or purporting to act on behalf of the water services provider
commits an offence under subsection (3), the water service provider and
every director or officer of the water service provider who had
knowledge of the commission of the offence shall be liable.

(5) A person who commits an offence under subsection (3) shall, upon
conviction, be liable to imprisonment for a term of not exceeding twelve
months, or a fine not exceeding five hundred thousand shillings or both.

ii. Amendment to clause 77 by inserting new sub-clause (2A) and (2B)
2A) Subject to subsection (1), at least one member of the board of a water
services provider shall be nominated by the member of Parliament of the
constituency in which the water services provider is located and appointed by
the board in accordance with the Company’s Act.
(2B) A person nominated under subsection (2A) shall serve in the Board for a
period of two years, renewable for one further term.

iii.  Amendment to the Fourth Schedule by inserting new sub-clauses (3) and
).
(3) An applicant under sub-section 2 shall pay such fees for abstraction as may
be prescribed by the Authority.
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iv.

(4) The abstraction fees collected shall be distributed as follows—
(a) fifty percent to the National Government; and
(b) fifty percent to the County Government.

Further proposals

That the variation of water tariffs chargeable by a public water service provider will
only take effect once adopted by a resolution of a respective county assembly.

4.0 RECOMMENDATIONS OF THE COMMITTEE

The Committee made the following general recommendations on the Water Bill,

2014,

D
2)
3)

4)

5)

6)

7)

8)

9

10)Adopted the recommendation to Clause 74 (1): to insert the words “ in

Clause 2: Definition of the word “Wetland” be adopted;

a. The definition on “Wetland” subject to compliance with the definitions

in the Agriculture Act and other international instruments;

Clause 2: Definition of the term “ water resource management be deleted;
Insert a new provision on “Riparian reserve” instead of “Riparian land”.

a. Proceed and define the word “Riparian reserve”
Clause 6 be amended by inserting the words: “whose regulation is the function
of the national Government under Article 66 and the Fourth Schedule of the
Constitution.” after the words “water resources” appearing thereof;
Insert Sub-clause 8 immediately after sub-clause 7 to provide as follows:
“Appointments to the Basin Water Resources Committees under this Section
shall be made after consultations with the County Government and the
Parliament”;
Delete Clause 8A and insert in its place the following new clause 8A: “Every
person using water resources pursuant to section 35 of this Act has a right of
access to the water resource.”;
Amend Clause 8B (5) by deleting the word “three” and replacing it therefore
with the word “five”;
Clause 8(3) be amended by adding the words “for domestic use” before the
word “shall”;

That Clauses 12 (1), 29 (1), 64, and 69 had been taken care of elsewhere in the
Bill; and

consultation with the county government” after the word “may”’;

11)That Clauses 12 (1), 29 (1), 64, and 69 had been taken care of elsewhere in the

Bill; and

12)Amend Clause 19 (1) by inserting “geo-referenced” to be more specific;
13)Clause 20 of the Bill be amended by introducing the following sub-sections

after 20(2)—
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a. (3) Any portion of land in excess of one hectare which is naturally
subject to seasonal or permanent flooding and has the ecological
characteristics of a swamp or marsh shall be considered to be a wetland.

b. (4) The Authority may with good cause and by public notification, in
coordination with the National Land Commission declare any portion of
land less than one hectare to be a wetland for purposes of water
resources management under this Act.

¢. (5) Notwithstanding the provisions of this Act or any other Legislation,
no person shall undertake the activities proscribed to be undertaken on
riparian land/reserve unless authorized by the Authority in consultation
with other relevant stakeholders.

d. (6) The Authority shall develop Regulations and guidelines on activities
proscribed to be undertaken on riparian land and for protection of
wetlands and catchment areas;

149 Amendment to Clause 21 (1) to state that the Authority should inform county
governments;

15) Clause 24 (1): proposed amendment is taken care of elsewhere in the Bill;

16)Clause 25 be amended to read “The powers and functions of the basin water
resources committee shall be to advise the Authority and County governments,
at the respective regional office, concerning”;

17)Clause 30(1)(d) of the Bill be amended by Inserting the words * rules and
regulations™ at the end of clause 30(1)(d);

18)The head note appearing before Clause 63 of the Bill be amended by deleting
the word “ Boards” and replacing it with the word “Agencies”;

19)Delete the word “accreditation” and “accredited” wherever they appear
between Clauses 72-75 (including in the side notes) and replace them with the
word “license”, and “licensed” respectively;

20)Adopted the recommendation to Clause 74 (1): to insert the words * in
consultation with the county government” after the word “may”;
21)Clause 102: Replace “licensee” with “authorized water user”;

22)Clause 104 (1) is about semantics and therefore the wording in the bill is
adequate;

23)Clause 107 (1) be deleted because it is a county government function;

24)Clause 109: Insert the word “geo-referenced”;

25)Clause 113: Clarify that the Chairperson will be appointed by the President,
while Cabinet Secretary appoints members of the Trust Fund:

26)Clause 114 (g): Insert the word “schemes” to read “ communities schemes”:

27)Clause 115 (1) (b) be deleted;

28)Clause 115 (1) (c¢) be deleted;

22



29)Clause 117: be amended to provide for: Composition of tribunal to consist of a
chairperson and four other members; qualifications for chairperson and
members.

30)Clause 130 be amended to include conservation and management of water
resources;

31)Clause 138 to be amended to provide that the county government be informed
by the Authority of such action;

32)Clause 139 be amended to include county governments;

a. The Chairman shall be an Advocate of the High Court with at least 15
years post qualification experience while members shall be persons with
relevant professional experience in areas related to water resources
management or water services provision and at least 15 years post
qualification experience;

33)Clause 130: Amend Clause 130 of the Bill by deleting the word ‘management’
in line 3 and replacing it with “regulation’;

34)Clause 144 of the Bill be amended by inserting the following sub-sections-

a. (2) The Authority may, with the consent of the Director of Public
Prosecutions as contemplated under Article 157(6) of the Constitution of
Kenya 2010, undertake the prosecution of any offences arising under
this Act or in connection with the performance of its functions;

35)Clause 145 be amended by deleting the word “one” and replacing it therefore
with the word “five”;

36)Clause 154(5) of the Bill be amended by deleting the word “Board” and
replacing it with the word “Authority”; and

37)Fourth Schedule be amended by inserting sub-clause 2(2)(a) to provide for
securing of water installations after construction.
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Annex I: Proposed Committee Stage Amendments

10" November, 2015

The Clerk of the Senate,
Parliament Buildings,
NAIROBI.

RE: COMMITTEE STAGE AMENDMENTS TO THE WATER BILL, 2014
(NATIONAL ASSEMBLY BILL NO. 7 OF 2014)

NOTICE is given that Senator Lenny Kivuti, Chairperson to the Committee on Land
and Natural Resources, intends to move the following amendments to the Water Bill,
2014, at the Committee Stage-

Clause 8

THAT clause 8 be amended in sub clause (3) by inserting the words ‘for domestic
use” before the word “shall” appearing on the first line.

Clause 8B
THAT clause 8B be amended in sub clause (5) by deleting the word “three”
immediately after the word “every” and substituting therewith the word “five”.

Clause 19

THAT clause 19 of the Bill be amended in sub clause (1) by inserting the words “geo
referenced information” immediately after the words “monitoring and”.

Clause 24

THAT clause 24 of the Bill be amended in sub clause (1)(b) by inserting the words

“appointed by the appointing authority after approval by the county assembly”
immediately after the words “the basin”.

Clause 25

THAT clause 25 of the Bill be amended by inserting the words “and county
governments” immediately after the word “Authority” appearing on the second line.

Clause 30
THAT clause 30 of the Bill be amended in sub clause (1)(d) by inserting the words
“rules and regulations” immediately after the words “harvesting policy”.
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Head notes

THAT the headnote appearing immediately before clause 63 be amended by deleting
the word “Board” and substituting therefor the word “agency”.

Clause 72
THAT clause 72 of the Bill be amended by deleting the word “accreditation”
wherever it appears and substituting therefor the word “licensing”.

Clause 73

THAT clause 73 of the Bill be amended—

(1) In sub clause (1) by deleting the word “accredited” and substituting therefor the
word “licensed”;

(2) In the marginal note by deleting the word “accredited” and substituting therefor the
word ¢ licensed”;

(3) In sub clause (1) (c) by deleting the word “accredited” and substituting therefor the
word “licensed”;

(4) In sub clause (1)(d) by deleting the word “accreditation” and substituting therefor
the word “licence’;

(5) In sub clause (2) by deleting the word “accredited” and substituting therefor the
word “licensed’;

(6) In sub clause (4) by deleting the word “accredited” and substituting therefore the
word “licensed”.

Clause 74

THAT clause 74 of the Bill be amended—

(1)In the marginal note by deleting the word “accreditation” and substituting
therefor the words “ a license”;

(2) In sub clause (1) by deleting the word “accreditation” and substituting therefor
the word “license”;

(3) In sub clause (1) (a) by deleting the word “accredited” and substituting therefor
the word “licensed”;
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(4)In sub clause (1)(b) by deleting the word “accreditation” and substituting
therefor the word “licence”;

(5) In sub clause (1) (c) by deleting the word “accredited” and substituting therefor
the word “licensed”;

(6) In sub clause (1) (e) by deleting the word “accreditation” and substituting
therefore the word “license”.;

(7) In sub clause (2) by deleting the word “accreditation” and substituting therefor
the word “license”;

(8) In sub clause (3) by deleting the word “accreditation” and substituting therefor
the word “license”.

Clause 102

THAT clause 102 of the Bill be amended by deleting the word “licensee” and
substituting therefor the words “water user”.

Clause 107
THAT clause 107 of the Bill be deleted.

Clause 109
THAT clause 109 of the Bill be amended in sub clause (1) by inserting the words

13

geo
referenced” immediately after the words “monitoring and”.

Clause 114
THAT clause 114 of the Bill be amended in sub clause (1) (g)—

(a) by deleting the word “grants” appearing at the beginning of the sub clause; and
(b) Inserting the deleting the word “communities” and substituting therefor the words

“community schemes”.
Clause 115

THAT clause 115 be amended in sub clause (1) by deleting paragraphs (b) and (c).
Clause 117

THAT clause 117 of the Bill be amended by deleting the words “which shall be a
Subordinate court as provided under Article 169(1)(d) of the Constitution”.
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Clause 140
THAT clause 140 of the Bill be amended in—

(a) sub clause (2) (a) by deleting the word “commission” and substituting therefor the
word “Board”; and

(b) Sub clause (2)(h) by inserting the words “or the Board” immediately after the
word “Authority”.

Clause 130

THAT clause 130 of the Bill be amended by inserting the words “conservation and”
immediately after the words “for the™.

Clause 139

THAT clause 139 of the Bill be amended by inserting the words “a county
government” immediately after the word “or” appearing on the fourth line.

Clause 154

THAT clause 154 of the Bill be amended in sub clause 5 by deleting the word
“Board” and substituting therefor the word “Authority”.

Clause 2
THAT clause 2 of the Bill be amended by inserting the following new definition in its
proper alphabetical order —

«“wetland” means an area where plants and animals have become adapted to
temporary or permanent flooding by saline, brackish or fresh water”.

O lif / '
Dated the .......... /j/// ............... ,2015. / :
/ Gl /=
/ / f . /4/
y // ]
e ——
SEN. LENNY KIVUTI,
Chairperson,

Committee on Land and Natural Resources.
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MINUTES OF THE 49™ MEETING OF THE STANDING COMMITTEE ON
LANDS AND NATURAL RESOURCES HELD ON TUESDAY, 3RP

NOVEMBER, 2015 AT KICC, SECOND FLOOR BOARD ROOM AT 10.00
AM.

MEMBERS PRESENT

1. Sen. Lenny Kivuti - Chairperson

2. Sen. George Khaniri - Vice Chairperson
3. Sen. Liza Chelule - Member

4. Sen. Boy Juma Boy - Member

5. Sen. Martha Wangari - Member

6. Sen. Christopher Obure - Member

7. Sen. Henry Ole Ndiema - Member

MEMBERS ABSENT WITH APOLOGY

1. Sen Dawnson Mwazo - Member

2. Sen. Isaac Melly - Member
IN ATTENDANCE
SENATE SECRETARIAT

1. Mr. Charles Ngatia -Clerk Assistant

2. Dr. Johnson Okello -Deputy Director, Legal Services
MINUTE SEN/SCLNR/274/2015 : PRELIMINARIES

The meeting was called to order at 10.29 a.m. and there followed a word of prayer by
the Chairman.

MINUTE SEN/SCLNR/275/2015 : ADOPTION OF AGENDA

The agenda of the meeting was unanimously adopted.

MINUTE SEN/SCLNR/276/2015: CONSIDERATION OF PROPOSED
AMENDMENTS TO THE WATER BILL RECEIVED FROM THE PUBLIC

The Committee noted that the proposed amendments were many and resolved to
consider amendments from three stakeholders.

a) Proposed amendments from Hon. Irungu Kangata
The Committee considered the proposed amendments from Hon. Irungu Kangata and
adopted by resolutions that:
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. Amendment to the Fourth Schedule- that water being a national resource, the

sharing of benefit should be in accordance with the Benefit Sharing Law
currently before Parliament;

ii.  The variation of water tariffs chargeable by a water service provider will only
take effect once adopted by a resolution of a respective county assembly.

b) Proposed amendments from Water Resources Management Authority
(WARMA)

The Committee considered the proposed amendments from WARMA and adopted by
resolution:

i.  The definition on “Wetland” subject to compliance with the definitions in the
Agriculture Act and other international instruments;
ii.  Insert a new provision on “Riparian reserve” instead of “Riparian land”.
iii.  Proceed and define the word “Riparian reserve”

¢) Proposed amendments from County Assemblies Forum (CAF)

The Committee considered the proposed amendments from WARMA and adopted by
resolution:

i.  That Clauses 12 (1), 29 (1), 64, and 69 had been taken care of elsewhere in the
Bill; and

. Adopted the recommendation to Clause 74 (1): to insert the words * in
consultation with the county government” after the word “may”;

Way Forward

The legal counsel was tasked to prepare a matrix of proposed recommendations so
that the Committee could review the amendments in speedy manner.

MINUTE SEN/SCLNR/277/2015 : BRIEF ON THE CONSULTATIVE

FORM WITH NATIONAL LAND COMMISSION HELD IN NAIVASHA ON
30" OCTOBER, 2015

The Committee was informed that a consultative workshop with the National Land
Commission to discuss progress made in land reforms and devolution of land
management was held on 30"™ November, 2015.

Members were informed that the Committee was represented in the forum by Senators

Christopher Obure, M.P., henry Ndiema. M.P., Liza Chelule, M.P. and Boy Juma
Boy, M.P.
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The Committee was informed that the outcome of the meeting was as follows:

1. National Land Commission is okay with the Senate version of the Community
Land Bill with only one proposed amendment in clause 6 (2);

2. Amendment to Clause 6 (2): replace the words “ Public Service Commission”
with the words ‘the Commission”

3. Prioritization of the passage of the Community Land Bill from the Senate.

4. NLC requested the Committee to reject the Physical Planning Bill, 2015 and in
place adopt the Land Use Planning Bill;

5. NLC requested the Committee to reject the Omnibus Bill clauses that reduce
the mandate of the NLC.

The Committee resolved to seek for a summary of proposed amendments to all the
Bills before parliament that the National Land Commission felt would hamper their
operations.

MINUTE SEN/SCLNR/278/2015: VISIT TO KWALE

Members were requested to confirm their availability to undertake the visit to Kwale
on 5" — 8" November, 2015.

MINUTE SEN/SCLNR/279/2015 : INVITATION OF THE COMMITTEE BY
TULLOW KENYA B.V.TO A
CONSULTATION MEETING

The Committee was informed of an invitation by Tullow Kenya B.V. to a scoping
consultation for environmental and social impact assessment for South Lokichar
Development Project Phase 1schedule for Tuesday, 3" November, 2015 at
Inter-Continental Hotel at 7:00 p.m.

The Committee noted with appreciation the invitation and members were implored
upon to attend.

MINUTE SEN/SCLNR/280/2015 : CONSULTATIVE FORUM WITH
NATIONAL LAND COMMISSION

The Committee was informed of the upcoming consultative forum with the National
Land Commission to be held on 29™ -31* October 2015 in Naivasha to discuss
progress made in land reforms and devolution of land management in the last two
years.
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MINUTE SEN/SCLNR/281/2015 : ADJOURNMENT AND DATE OF
NEXT MEETING

There being no other business, the meeting was adjourned at 12:00 noon until
Thursday, 5" Novemb:,ar, 2015.

\
. f
/ 4 e
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(CHAIRPERSON: SEN. LENNY KIVUTI, M.P.)
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MINUTES OF THE 50™ MEETING OF THE STANDING COMMITTEE ON
LANDS AND NATURAL RESOURCES HELD ON THURSDAY, 5™
NOVEMBER, 2015 AT, MAIN PARLIAMENT BUILDING GROUNG FLOOR
CPA ROOM AT 10.00 AM.

MEMBERS PRESENT

1. Sen. Lenny Kivuti - Chairperson
2. Sen. Liza Chelule - Member
3. Sen. Boy Juma Boy - Member
4. Sen. Martha Wangari - Member
5. Sen. Christopher Obure - Member
6. Sen. Henry Ole Ndiema - Member
7. Sen. Isaac Melly - Member

MEMBERS ABSENT WITH APOLOGY

1. Sen. George Khaniri - Vice Chairperson
2. Sen Dawnson Mwazo - Member
IN ATTENDANCE
SENATE SECRETARIAT
3. Mr. Charles Ngatia -Clerk Assistant
4. Dr. Johnson Okello -Deputy Director, Legal Services
5. Ms. Ann Kigoro -Research Officer
MINUTE SEN/SCLNR/282/2015 : PRELIMINARIES

The meeting was called to order at 10.25 a.m. and there followed a word of prayer by
the Chairman.

MINUTE SEN/SCLNR/283/2015 : ADOPTION OF AGENDA

The agenda of the meeting was adopted after it was proposed by Sen. Liza Chelule,
M.P. and seconded by Sen. Boy Juma Boy, M.P.

MINUTE SEN/SCLNR/284/2015: CONSIDERATION OF PROPOSED
AMENDMENTS TO THE WATER BILL RECEIVED FROM THE PUBLIC

d) Proposed amendments from the Council of Governors

The Committee considered the proposed amendments from the Council of governors
and adopted by resolution that:
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1il.

Vi.

Vil.

Viii.

1X.

X1.

Xil1.

Amendment to Clause 21 (1) to state that the Authority should inform county
governments;

Clause 24 (1): proposed amendment is taken care of elsewhere in the Bill;
Clause 25 be amended to read “The powers and functions of the basin water
resources committee shall be to advise the Authority and County governments,
at the respective regional office, concerning”;

Clause 104 (1) is about semantics and therefore the wording in the bill is
adequate;

Clause 107 (1) be deleted because it is a county government function;

Clause 115 (1) (b) be deleted;

Clause 115 (1) (c) be deleted;

Clause 130 be amended to include conservation and management of water
resources;

Clause 138 to be amended to provide that the county government be informed
by the Authority of such action;

Clause 139 be amended to include county governments;

¢) Proposed amendments from the Ministry of Water & Irrigation

The Committee considered the proposed amendments from the Ministry of Water &
Irrigation and resolved that:

L) N —

Clause 2: Definition of the word “Wetland” be adopted;

Clause 2: Definition of the term “ water resource management be deleted:;
Clause 8(3) be amended by adding the words “for domestic use” before the
word “shall”;

Clause 6 be amended by inserting the words: “whose regulation is the function
of the national Government under Article 66 and the Fourth Schedule of the
Constitution.” after the words “water resources ” appearing thereof;

Delete Clause 8A and insert in its place the following new clause 8A: “Every
person using water resources pursuant to section 35 of this Act has a right of
access to the water resource.”;

Amend Clause 8B (5) by deleting the word “three” and replacing it therefore
with the word “five”;

Amend Clause 19 (1) by inserting “geo-referenced” to be more specific;

Clause 20 of the Bill be amended by introducing the following sub-sections
after 20(2)—

(3) Any portion of land in excess of one hectare which is naturally subject to
seasonal or permanent flooding and has the ecological characteristics of a
swamp or marsh shall be considered to be a wetland.
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(4) The Authority may with good cause and by public notification, in
coordination with the National Land Commission declare any portion of land
less than one hectare to be a wetland for purposes of water resources
management under this Act.

(5) Notwithstanding the provisions of this Act or any other Legislation, no
person shall undertake the activities proscribed to be undertaken on riparian
land/reserve unless authorized by the Authority in consultation with other
relevant stakeholders.

(6) The Authority shall develop Regulations and guidelines on activities
proscribed to be undertaken on riparian land and for protection of wetlands and
catchment areas;

9 Insert Sub-clause 8 immediately after sub-clause 7 to provide as follows:
“Appointments to the Basin Water Resources Committees under this Section
shall be made after consultations with the County Government and the
Parliament™;

10.Clause 30(1)(d) of the Bill be amended by Inserting the words “ rules and
regulations” at the end of clause 30(1)(d);

11. The head note appearing before Clause 63 of the Bill be amended by deleting
the word “ Boards” and replacing it with the word “Agencies™;

12.Delete the word “accreditation” and “accredited” wherever they appear
between Clauses 72-75 (including in the side notes) and replace them with the
word “license”, and “licensed” respectively;

13. Clause 102: Replace “licensee” with “authorized water user”;

14.Clause 109: Insert the word “geo-referenced”;

15.Clause 113: Clarify that the Chairperson will be appointed by the President,
while Cabinet Secretary appoints members of the Trust Fund;

16. Clause 114 (g): Insert the word “schemes” to read * communities schemes”:

17.Clause 130: Amend Clause 130 of the Bill by deleting the word ‘management’
in line 3 and replacing it with “regulation’;

18.Clause 117: be amended to provide for : Composition of tribunal to consists of

a chairperson and four other members; qualifications for chairperson and
members.
The Chairman shall be an Advocate of the High Court with at least 15 years
post qualification experience while members shall be persons with relevant
professional experience in areas related to water resources management or
water services provision and at least 15 years post qualification experience;

19. Clause 145 be amended by deleting the word “one” and replacing it therefore
with the word “five”;

0. Clause 144 of the Bill be amended by inserting the following sub-sections-
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(2) The Authority may, with the consent of the Director of Public Prosecutions
as contemplated under Article 157(6) of the Constitution of Kenya 2010,
undertake the prosecution of any offences arising under this Act or in
connection with the performance of its functions;

21.Clause 154(5) of the Bill be amended by deleting the word “Board” and
replacing it with the word “Authority”; and

22.Fourth Schedule be amended by inserting sub-clause 2(2)(a) to provide for
securing of water installations after construction.

MINUTE SEN/SCLNR/285/2015 : VISIT BY THE COMMITTEE TO
ATTEND THE 2015 UNITED NATIONS FRAMEWORK ON CLIMATE
CHANGE- CONFERENCE (UNFCC-COP 21)

The Committee was informed of a scheduled visit to Paris, France from 3™ -13®

December, 2015 to attend the 2015 United Nations Conference on Climate Change-
Conference of Parties (UNFCC-COP 21).

The Conference nominated the following members to attend;

a) Sen. Lenny Kivuti, M.P.
b) Sen. George Khaniri, M.P.
¢) Sen. Boy Juma Boy, M.P.
d) Sen. Liza Chelule, M.P.

Members were informed that the Committee was represented in the forum by Senators

Christopher Obure, M.P., henry Ndiema. M.P., Liza Chelule, M.P. and Boy Juma
Boy, M.P.

MINUTE SEN/SCLNR/286/2015: VISIT TO KWALE

The Committee noted that the visit to Kwale had been put on hold due to lack of
quorum of members and rescheduled the visit to 12" — 13" November 2015.

The following members confirmed their attendance to visit Kwale in order to
prosecute the Petition on heavy blasting and dust from a quarry near Taru Trading
Centre in Kinango Constituency;

a) Sen. Lenny Kivuti, M.P.

b) Sen. Christopher Obure, M.P.

¢) Sen. Boy Juma Boy, M.P.
d) Sen. Liza Chelule, M.P.
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MINUTE SEN/SCLNR/287/2015 : ADJOURNMENT AND DATE OF
NEXT MEETING

There being no other business, the meeting was adjourned at 12:06 p.m.
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Annex I11:

The Water Bill, 2014
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REPUBLIC OF KENYA

PARLIAMENT

NATIONAL ASSEMBLY BILLS
(Bill No. 18 of 2014)

THE FISHERIES MANAGEMENT AND
DEVELOPMENT BILL, 2014

(A Bill published in the Kenya Gazette Supplement No.45 of 2014 and passed by
‘ the National Assembly, with amendments, on September 30%,2015)

N.A. /B/No. 18/2014






THE FISHERIES MANAGEMENT AND DEVELOPMENT
BILL, 2015

ARRANGEMENT OF CLAUSES

Clause

PART I —PRELIMINARY
1—Citation and commencement.

2—Interpretation.

3 Jurisdiction and sovereign rights of Kenya.
4—Application.

5—Objective and principles.

PART II—THE KENYA FISHERIES COUNCIL
6—Establishment of the Kenya Fisheries Council.

PART III—THE KENYA FISHERIES SERVICE
7—Establishment and status.

8—Headquarters.
9—Functions of Service.

10—Establishment, functions, powers and duties of the Board of
Directors.

11—Membership of the Board.

12— Termination of appointment as a member of the Board.
13—Disclosure of interest.

14—Meetings of the Board.

15—Appointment of the Director-General.

16—Functions of the Director — General.

17—Other staff of the Service.

18—Authorized officers.

19—Honorary fisheries officers.

20— Establishment of Monitoring, Control and Surveillance Unit.
21—Inter-agency monitoring, control and surveillance unit.
22—Funds of the Service.

PART IV—FINANCIAL AND ADMINISTRATIVE
PROVISIONS
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23—Financial Year.

24—Annual estimates.

25—Accounts and audit.

26—Director-General to report to the Board.
27—Fisheries Research and Development Fund.
28—Fish Levy Trust Fund.
29—Director-General to report to the Board.

PART V—FISHERIES CONSERVATION, MANAGEMENT
AND DEVELOPMENT

30—Fisheries development measures.

Fisheries Development Measures

31—Notification by the Director-General.

International fisheries conservation and management measures

32—Implementation of international conservation and management
measures.

Coordination . of fisheries management with Counties, shared
fisheries management

33—Director-General to keep Counties informed of management
measures, processes.

34—County may develop fisheries management plans

35—County to submit fisheries management plans to Director-
General for endorsement.

36—Relations between National and County governments.
37—Establishment of Beach Management Units.
Fisheries Conservation and Management
38—Responsibility for planning fisheries management.
39—Fisheries management plans.

40—Fisheries management measures.

41T imitation of fichino and fichino related activitiac
42—Prohibited fishing gear and methods.

43—Damage, destruction to and interference with fishing gear,
vessel, person prohibited.



The Fisheries Management and Development Bill, 2014

44—Leaving or abandoning objects in the sea prohibited.
45—Declaration of endangered species of fish.
46—Prohibitions and requirements for marine mammals.
47—Marine Protected Areas.

48—Fisheries impact assessments.

49—Pollution of the Kenya Fishery Waters.

50—TFish landing stations, etc.

51—Placing of live fish.

52—Director-General to direct stock assessments, collection and
analysis of other information and forward to the Board.

53—Prohibited activities relating to fish or fish products taken
contrary to the laws of another State.

PART VI —IMPORT, EXPORT AND TRADE AND
MARKETING OF FISH AND FISH PRODUCTS

54—Import and release of live fish.
55—Export of live fish.

56—Possession and trade in fish, fish product or other marine
resources prohibited.

57—Promotion of fish production and marketing.

PART VII —FISH QUALITY AND SAFETY
58 —Competent authority.
59—Harmonization of fish safety and quality standards.

60—Sale, export of adulterated or contaminated fish, or fish products
prohibited.

PART VIII —AQUACULTURE
61—Aquaculture activities requirements.
62—Aquaculture development plan.
63—Collaboration with Counties.

64—Prohibited to deprive community of traditional access to
fisheries.

65—County’s responsibility to monitor non-commercial aquaculture
activities.



The Fisheries Management and Development Bill, 2014

66—Permission of Director-General and approval by Board required.

67—Director-General’s authority to inspect, seize fish destined for
import or expert or diseased, highly invasive fish.

68—Aquaculture waste.
69—Escapement.
70—1Use of drug, chemical, etc. restricted.
71—Information on wild, genetically modified species.
72—Interfering with aquaculture establishment prohibited.
73—Transboundary aquaculture ecosystems.
74—Regulations for Aquaculture.

PART IX —INFORMATION, DATA AND RECORDS
75—Information, data and records.
76—Ownership of information.

77—Information in partnership agreements between vessel agents
and vessel owners.

78—Information on labels of containers, etc. containing fish
harvested in Kenya fishery waters.

79—Information to be true, complete and correct.
80—Confidential information.
81—Registers of licences and authorizations.

82—Information on legal and administrative action taken in respect
of violations of the Act.

83—Information available to public.

PART X — LICENSING AND REGISTRATION
Licences, authorizations and registration
84—Licences and authorizations required.
85—Subsistence exemption from licence requirements.
86—Grant, renewal and issuance of licences and authorizations.

87—Standards for approval, renewal and issuance of licences and
authorizations.

88—Requirements for denial of licences and authorizations.
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89—Application for the grant or renewal of licences or
authorizations.

90—Terms and conditions of licences and authorizations.
91—Preference for employment of citizens of Kenya.
92—Period of validity of licences and authorizations.
93—Fees, charges or levies.

94—Suspension or cancellation of licence or authorization.
95—Termination of licences and authorizations. -
96—Transfer of licences and authorizations.

97—Right of appeal.

Fishing, transshipment and fish aggregating devices

98—Conditions for fishing for industrial or semi-industrial fishing
vessels.

99—Conditions for industrial fishing vessels.

100—Reporting requirements for industrial fishing vessels.
101—Conditions for semi-industrial fishing vessels.
102—Reporting requirements for semi-industrial fishing vessels.
103—Conditions for recreational fishing vessels.
103—Requirements for transhipment.

105—Deployment and maintenance of a fish aggregating device.
106—Designated fish aggregating device.

107—Markings, equipment for fish aggregating devices.
108—Disposal of unauthorized fish aggregating devices.

Fish processing and marketing

109—Conditions for fish processing licence.

110—Period of validity, renewal, additional conditions and
suspension of fish processing licence.

111—Inspectors to request information and keep records.
112—Returns.
Aquaculture

113—Establishment and operation of aquaculture.
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114—Registration of Aquaculture Establishment, notice of transfer.
115—Aquaculture permits.

116—Application for an aquaculture licence.

117—Standards for approval of aquaculture licence.
118—1Inspection of proposed site.

119—Conditions for aquaculture licences.

120—Exclusive rights.

121—Registration of artisanal fishing vessels.

122—Registration of vessels.

123—Applications for licences, etc.

PART XI —COMPLIANCE WITH ACT, LICENCES,
AUTHORIZATIONS AND REQUIREMENTS FOR FISHING
VESSELS ENTERING, NAVIGATING OR EXITING THE KENYA

FISHERY WATERS ’

124—Unlicensed activities prohibited.
125—Foreign fishing vessels.
126—Stowage of fishing gear.

127—Transshipment at sea prohibited.

PART XII—REQUIREMENTS FOR FOREIGN FISHING
VESSELS OR VESSELS FISHING UNDER CHARTER
ARRANGEMENTS

128—Fisheries access.
129—Fisheries access requirements.
130—Fisheries access review.

131—Requirements for joint venture and charter agreements, rights
and vessel licensing for foreign fishing vessels.

132—Agents or companies to designated for purposes of legal
process, information.

133—Preference for Kenya products.
134—Performance bond.

135—Force majeure or distress.

PART XIII — MONITORING, CONTROL AND
SURVEILLANCE



The Fisheries Management and Development Bill, 2014

Powers of authorized officers

136—Authority and general powers of authorized officers.
137—Identification of authorized officers,
138—Declaration of boarding and inspection.
139—Powers of hot pursuit.

140—Powers of entry and search of authorized officers.

141—Power to take, detain, remove and secure information and
evidence.

142—Power of arrest.

143—Power to give direction.

144—Seizure of vessels, etc.

145—Removal of parts from seized vessels, etc.

146—Authority of authorized officer or inspector in relation to
abandoned fishing vessels, fishing gear, fish or fish products.

Appointment and functions of, and duties to, observers and inspectors
147—Observer programme.
148—Appointment of, and identification by inspectors and observers.

149—Application of Act to observers in areas beyond national
jurisdiction.

150—Requirements for monitoring of offloading.
151—Duties of operators, to inspectors and observers .
152—Conditions for observers.

Protection of and duties owed to authorized persons
153—Authorized persons.

154—Protection of authorized persons from liability.
155—Insurance for authorized persons.
156—Obstruction of authorized persons.
Requirements for vessel monitoring systems
157—Vessel Monitoring Systems.

Requirements for use of ports

158—Use of port without authorization prohibited.
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159—Vessels may be prohibited from entering port.
160—Denial of the use of port to a foreign fishing vessel.
161—Inspection of foreign fishing vessels in port.

PART XTIV —REQUIREMENTS FOR ARRESTED PERSONS
AND SEIZED ITEMS

162—Aurrest or detention and release of foreign fishing vessels, crew
members.

163—Prompt judicial or administrative proceedings for arrested
persons.

164—Conditions for bail.

165—Delivery and notice for seized items.

166—Disposal of perishable items.

167—Notice of detainment or seizure of property.

168—Treatment of items detained or seized.

169—Release of seized goods.

170—Application of bond, etc.

171—Unlawful removal of seized goods.

172—Liability for loss, damage or deterioration of things in custody.
PART XV —EVIDENCE

173—~Certificate evidence.

174—V alidity and procedure for certificate.

175—-Certificate as to the location of a vessel.

176—Electronic location device.

177—Photographic evidence.

178—Presumptions.

179—Onus of proof.

180—Interference with evidence and avoidance of seizure.

181—Tampering with item, etc. that may be used in evidence of non-
compliance with the Act.

PART XVI—SUMMARY ADMINISTRATIVE PROCEEDINGS

182—Decision to proceed administratively.
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183—Summary administrative proceedings.

PART XVII —JURISDICTION, PROSECUTION,
FORFEITURE, LIABILITIES AND OTHER ACTIONS

184—1Jurisdiction of the Court.

185—Conduct of prosecutions.
186—Forfeiture.

187—Disposition of forfeited property.
188—Deprivation of monetary benefits.
189—Costs incurred by State.

190—Liability for non-payment of pecuniary penalties.
191—Liability for loss or damage.

192—Civil liability of officers of companies.
193—L.iability of operators.

194—Continuing offences and repeat offenders.
195—Banning order.

196—Citizen suits and civil enforcement.

197—Injunctions.

PART XVIII —ESTABLISHMENT OF FISH MARKETING
AUTHORITY

198—Establishment of Fish Marketing Authority.
199—Objects and purpose.
200—Functions of Fish Marketing Authority.
201—Board of directors.
202—Tenure of office and vacation of office.
203—Conduct of meeting of the Board.
204—Disclosure of interests.
205—Delegation of functions.
206—Appointment of chief executive and other staff.
207—Funds of the Fish Marketing Authority.

PART XIX—MISCELLANEOUS

208—Regulations.
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209—Suprecession.

PART XX —REPEALS AND TRANSITIONAL
210—Repeals and transitional provisions.
SCHEDULES
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THE FISHERIES MANAGEMENT AND
DEVELOPMENT BILL, 2014

— “ABillfor

AN ACT of Parliament to provide for the
conservation, management and development of
fisheries and other aquatic resources to enhance
the livelihood of communities dependent on
fishing and to establish the Kenya Fisheries
Services; and for connected purposes

ENACTED by the Parliament of Kenya as follows—
PART I —PRELIMINARY
1. This Act may be cited as the Fisheries
Management and Development Act, 2015 and shall come

into force on the fourteenth day after publication in the
Gazette.

2. In this Act, unless the context otherwise
requires—

“access agreement or arrangement”’ means any
agreement or arrangement entered into pursuant to section
130;

“Act” includes regulations or other forms of
subsidiary legislation made hereunder;

“agent” means any person or unit appointed by the
Board or Director-General to execute designated functions
under this Act, or such other agent as may be appointed in
accordance with section 17(1)(c);

“aircraft” means any propelled or remotely controlled
airborne device capable of sustained movement through the
atmosphere and includes helicopters and monitoring
devices ;

“artisanal fisheries” means small scale traditional
fisheries that may be carried out for subsistence or
commercial purposes in which the owner is directly
involved in the day-to-day running of the enterprise and
relatively small amounts of capital are used;

“artisanal fishing vessel” means any local fishing
vessel, canoe or un-decked vessel with a length overall of
not more than 10 meters, which is motorised or not

Citation
commencement.

Interpretation.

and
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motorised by an outboard or inboard engine not exceeding
40 horsepower, or powered by sails or paddles, but does not
include decked or undecked semi-industrial fishing vessels
or vessels used for recreational fishing;

“Authority” means the Fish Marketing Authority
established by section 198;

“aquaculture” means the cultivation, propagation or
farming of aquatic organisms, including fish, molluscs,
crustaceans and aquatic plants whether from eggs, spawn,
spat, seed or other means or by rearing fish lawfully taken
from the wild or lawfully imported into Kenya, or by other
similar process;

“aquaculture  establishment” means any area,
enclosure, premise or structure set up or used on land or in
water for the purposes of aquaculture, and includes any
cage or raft or other system;

“aquaculture resources” means live fish and marine
plants cultivated under aquaculture;

“authorized officer” includes a fisheries officer, a
disciplines officer of the service and any person appointed
by the Board under section 18;

“automatic location communicator” means a device
approved by the Director which is placed on a fishing
vessel and is designed to transmit, whether independently
or in conjunction with another device or devices,
information or data concerning position, fishing and such
other activities of the vessel as may be required and
includes a mobile transceiver unit;

“barter” means trade of fish and fish products by two
or more persons without use of money;

“beach management unit” means an organization of
fishers, fish traders, boat owners, fish processors and other
beach stakeholders who traditionally depend on fisheries
activities for their livelihoods;

“Board” means the Fisheries Service Board
established by section 10;

“Board of Directors” means the Board of Directors of
the Fish Marketing Authority established under section 201
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“buy” includes-

(a) barter;

(b) purchase;

(c) attempt to barter;

(d) attempt to purchase;

(e) receive on account or consignment in
consideration for value;

(f) receive in order to send, forward or deliver for
sale;

(g) broker a sale;

(h) purchase or barter for future goods or for any
consideration of value; and

(1) purchase or barter as an agent for another person;

“buyer” means any person who buys;

“Cabinet Secretary” means Cabinet Secretary for the
time being responsible for fisheries;

“carrier vessel” means a vessel that carries fish that
have been harvested by another vessel but does not engage
in fishing itself;

“commercial aquaculture” includes any aquaculture
operation resulting or intending or appearing to result in the
sale or trade of any fish which is a product of such
aquaculture  operation, including  semi-commercial
aquaculture;

“Council” means the Kenya Fisheries Advisory
Council established under section 6;

“crew member” means a worker who is part of a team
working on a fishing vessel, towards a common function,
whether paid or unpaid, other than the master, a pilot or
shore-based persons carrying out work aboard a fishing
vessel and fisheries observers;

“dealing in fish” includes collecting, transporting,
storing, transshipping, buying or selling fish or fish
products for purposes of trade;

“designated Fishing Port” means fishing port
established under section 50(1)(b);

“Director-General” means the person appointed as
such under section 15;
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“export” in relation to fish or fish products means to-
(a) send or take out of Kenya; or
(b) carry or transport anything out of the country;

“export facility” means any building or vessel or area
in which fish and fish products is handled, prepared and
stored for export purposes, including the surroundings
under the control of the same management;

“farming” in relation to any fish means the breeding,
cultivating and rearing of any such fish or the cultivating of
any such vegetation, as the case may be;

““fish’> means any marine or aquatic animal or plant,
living or not and processed or not, and any of their parts
and includes any shell, coral, reptile and marine mammal;

“fisher” means every person employed or engaged
in any capacity or carrying out an occupation on board any
fishing vessel, including persons working on board who are
paid on the basis of a share of the catch but excluding
pilots, naval personnel, other persons in the permanent
service of a government, shore-based persons carrying out
work aboard a fishing vessel and fisheries observers;

“fish landing station” means a point on the shore of
any waters or coastline of which the Director-General has
by notice in the gazette designated as a point to land fish;

“fish processing” means any process that adds value to
or preserves fish and includes the cutting up,
dismembering, cleaning, sorting, icing, freezing, drying,
chilling, salting, gutting, smoking, canning or any other
action taken to alter the shape, appearance or form of fish
from that in which the fish is when first taken from its
natural habitat;

“fish processing establishment” means any place other
than a licensed fishing vessel where fish are canned, dried,
gutted, salted, iced, chilled, frozen, smoked or otherwise
processed or stored but does not include a restaurant, eating
place, hotel, or place where fish is prepared for immediate
retail sale or consumption;

“fish product” means any product or part thereof
(including oil) obtained by fish processing, and intended
for use as human food, animal feed or raw material
ingredient in the manufacture of other commodities of
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commercial or ornamental value;

“fisheries officer” means the Director-General and any
employee of the Service described in the first schedule;

“fishery” means-

(a) one or more stocks of fish, or parts thereof existing
in a delineated area, which can be treated as a unit
for the purposes of conservation, development and
management, taking into account geographical,
scientific, technical, customary, recreational,
economic and other relevant characteristics; or

(b) any fishing for such stocks;

“fishery resources” or “fisheries resources” means
any fishery or stock, species or habitat of fish or part
thereof;

“fishing” means—

(a) searching for or taking of fish;
(b) the attempted searching for or taking of fish;

(c) engaging in any other activity which can
reasonably be expected to result in the locating or
taking of fish;

(d) placing, searching for or recovering any fish
aggregating device or associated equipment
including radio beacons;

(e) any operation on Kenya fishery water or on the
high seas in support of or in preparation for any
activity described in paragraphs (a), (b), (¢) or (d);

(f) use of an aircraft which is related to any activity
described in paragraphs (a), (b), (c) or (d), except
for flights in emergencies involving the health or
safety of a crew member or the safety of a vessel,
but does not include aquaculture or the
transportation of fish;

“fishing gear” means any equipment, implement,
structure, construction, installation or other article that can
be used in the act of fishing, whether or not it is used in
connection with a vessel, including any fishing net, line,
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float, cork, buoy, basket, light, winch, boat or aircraft;

“fishing operations” includes fishing, supply of
provisions to fishing vessels, and the handling and
processing of fish up to the time it is first landed;

"fishing port" means a place on a lake shore or sea
front where fishing vessels may resort for shelter, servicing,
loading and off-loading of fish and fishing equipment;

“fishing related activity” means any activity in support
of, or in preparation for, fishing including the—

(a) transshipping of fish to or from any vessel;

(b) landing, packaging, processing, handling or
transporting of fish that have not been previously
landed at port ;

(c) provision of personnel, fuel, gear and other
supplies at sea or performing other activities in
support of fishing operations;

(d) exporting fish or fish products from the country;
and

(e) attempting or preparing to do any of the above;

“fishing vessel” means any vessel used for, equipped
to be used for, or of a type that is normally used for, fishing
or fishing related activities;

“flag State” in relation to a vessel that is not a Kenya
fishing vessel means the State in which the vessel is
registered, provided it is registered in only one State;

“foreign fishing vessel” means any fishing vessel
other than a Kenya fishing vessel and includes any support
vessel, notwithstanding that the vessel may be registered or
licensed or required to be registered or licensed in Kenya
pursuant to this Act or under the Merchant Shipping Act
and Kenya Maritime Act;

“genetic resource” includes germplasm of plants,
animals or other organisms containing useful characters of
actual or potential value;

“Government” means the Government of Kenya;

“high seas” means the waters beyond areas under the
jurisdiction of any State including the territorial sea,
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exclusive economic zone or other zone of national
jurisdiction;
“illegal fishing” includes—

(a) activities conducted by national or foreign vessels
in waters under the jurisdiction of a state without
the permission of that state, or in contravention of
its laws and regulations;

(b) activities conducted by vessels flying the flag of
states that are parties to a relevant regional
fisheries management organization but operate in
contravention of the conservation and management
measures adopted by that organization and by
which those states are bound or relevant provisions
of international law; and

(c) activities carried out in violation of national laws
or international laws or international obligations,
including those undertaken by co-operating states
to a relevant regional fisheries management
organization;

“import” means the bringing into Kenya or Kenya
Fishery waters of any fish or fish product and aquatic flora
from any place outside Kenya;

“industrial fishing vessel” means a decked fishing
vessel with an overall length of twenty meters or greater and
with an inboard engine;

“international agreement” includes any treaty,
convention, or other legally binding instrument, including
bilateral, multilateral regional agreements or arrangements
that Kenya is a party pursuant to the Treaty Making and
Ratification Act, 2013;

“international ~ conservation  and management
measures” means measures which are notified in the
Gazette in accordance with section 31;

“Kenya fishery waters” includes all maritime zones
declared in the Maritime Zones Act, internal waters, Lakes,
riverine systems and any other waters including intertidal,
inland and riverine over which Kenya exercises or claims
jurisdiction;

“Kenya fishing vessel” means a fishing vessel which
is registered under the Merchant Shipping Act, and does

Act No.4 of 2009
Act 5 of 2006
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not hold any other registration, or is wholly owned and
crewed by residents of Kenya or by other persons gazetted

by the Service as persons who traditionally fish in Kenya Ca.371
fishery waters, and which meets such other conditions as

may be prescribed;

“Kenya Marine and Fisheries Research Institute”
means the institute established under the Science and
Technology Act; Cap. 250

“landing” means bringing any fish or fish product to
the harbour, port or beach from within or outside the Kenya
fishery waters and offloading;

“licensing period” means the period of time during
which any licence or authorization issued in accordance
with this Act is valid;

“locally based foreign fishing vessel” means any
foreign fishing vessel which —

(a) is based in and fully controlled or operated from
Kenya;

(b) fishes exclusively in the Kenya fishery waters;
and

(c) lands all of its catch or a substantial part of its
catch in Kenya;

“master” means a person in command or in charge or
apparently in command of the vessel, aircraft or a vehicle,
but does not include a pilot on board a vessel solely for the
purpose of navigation;

“management” means an integrated process of
information gathering, analysis, planning, consultation,
decision making, allocation of resources, formulation and
implementation of rules and regulations which govern
fisheries activities in order to ensure the continued
production of the resources and accomplishment of other
fisheries objectives;

“operator” means any person responsible for the
operations of, directs or controls a vessel, including the
owner, charterer and master of the vessel;

“person” means any natural person or business
enterprise and includes a corporation, partnership,
cooperative, association and any foreign government, its
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subdivisions or agents;

“pollution” shall have the meaning assigned to it under
the Environmental Management and Co-ordination
Act, 1999 ;

“recreational fishing” means non-commercial fishing
by an individual for leisure or relaxation;

“sell” includes—

(a)

any method of disposition for consideration of
anything which has value or which can be
exchanged for cash or barter;

(b) disposition to an agent for sale on consignment;

(©

offering or attempting to dispose of for value or
receiving or having in possession for disposal for
value or displaying for disposal for value, or
sending or delivering for disposal for value or
causing or permitting to be sending or delivering
for disposal for value, or causing or permitting to
be disposed for value, offered or displayed for
disposal for value; and

(d) disposition by way of raffle, lottery, or other game

of chance under the Betting Control and Licensing
Act;

and “sell” and “sold “have a corresponding meaning;

“semi- industrial fishing vessel” includes-

(2)

(®)

a decked fishing vessel with an overall length of
not less than ten meters and not more than twenty
meters and not more than fifty GRT and not
powered by an inboard engine ; and

an undecked fishing vessel with an overall length
of not less than ten meters and not more than
twenty meters with less than fifty GRT and
powered by engines of at least forty horse power;

“subsistence fishing” means local or non-commercial
fisheries, oriented not primarily for recreation but for the
procurement of fish for consumption by the fishers, their
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families and community;

“support vessel” means a vessel carrying out
operations in connection with and support of a fishing
vessel including transport, supply;

“surveillance” means checking and ensuring
compliance with control measures imposed under this Act
in fishing or fishing related activities;

“Service” means the Kenya Fisheries Service
established under section 7;

“subsistence fishing” means local or non-commercial
fisheries, oriented not primarily for recreation but for the
procurement of fish for consumption by the fishers, their
families and community;

“support vessel” means any vessel carrying out
operations in connection with and support of a fishing
vessel including transport, supply or fishing;

“surveillance” means checking and ensuring
compliance with control measures imposed under this Act
in fishing and fishing related activities;

“test fishing operation” means any fishing operation
undertaken over a limited period of time with the approval
of the Director-General for the purpose of testing the
feasibility of commercial fishing operations with a view to
establishing fishery operations, and not for commercial
purposes;

“territorial waters” shall have the meaning assigned to
it under the Maritime Zones Act, and includes the territorial
sea;

“transhipment” means transferring fish or fish
products to or from any vessel, whether or not the fish or
fish products have first been taken on board the vessel from
which the fish is passed;

“unregulated fishing” includes—

(a) activities conducted by vessels without nationality,
or by those flying the flag state not party to that
organization, or by a fishing identity in a manner
that is not consistent with the conservation and
management measure; and

(b) activities carried in areas or fish stocks in relation

Cap. 371
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to which there are no applicable conservation or
management measures in where the fishing
activity is conducted;

“unreported fishing” includes activities which the
relevant authority has not been notified;

“vehicle” means any car, truck, van, bus, trailer or
other powered land conveyance;

“vessel monitoring system” includes a satellite based
reporting system capable of monitoring the position and
activities of fishing vessels.

3.(1) Kenya shall have full jurisdiction and sovereign igf:f;f;“ﬂgms“’:}
rights over fisheries resources in accordance with the Kenya
Maritime Zones Act, and such other maritime zones or
areas which may be claimed from time to time, and full Cap 371
sovereignty and jurisdiction over fisheries resources in all
public waters within its territory, including to the outer
limit of the territorial sea, notwithstanding any right,
including ownership or occupation, that any person may

possess in relation to the water, seabed, riverbed or subsoil.

(2) In accordance with subsection (1), the sovereign
rights of management and control over such fisheries
resources are vested in Kenya.

(3) Ownership of all information required to be
reported, notified or otherwise given pursuant to this Act,
including all information generated by an automatic
location communicator or similar device that is part of a
vessel monitoring system, is vested in the Government.

4. This Act, unless the contrary intention appears, Applicaics
shall apply to—

(a) all Kenya fishery waters and areas over which
Kenya exercises jurisdiction or sovereign rights;

(b) fishing and fishing related activities, utilization of
fish and genetic material derived from fish and any
other activity falling within the scope of this Act;

(c) persons, vessels, vehicles, aircraft, export facilities
or other craft or place engaged in or otherwise
connected with any activity falling within the
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scope of this Act;

(d) persons (including non-citizens) and vessels
(including foreign vessels) in and in relation to the
Kenya fishery waters;

(e)persons (including non-citizens) and vessels
(including foreign vessels) in areas beyond
national jurisdiction—

(i) following hot pursuit initiated in the Kenya
fishery ~waters and conducted in
accordance with international law; or

(ii) as required pursuant to this Act or
international conservation and
management measures; or

(iii) as permitted by international law or any
international agreement; and

(f) all Kenya fishing vessels and all persons on them
or dealing with them or having any relevant
relationship to them or to persons on them, in and
in relation to any area within or beyond national
jurisdiction in so far as it does not conflict with the
jurisdiction of another State.

5. (1) The objective of this Act is to protect, manage,

use and develop the aquatic resources in a manner which is
consistent with ecologically sustainable development, to
uplift the living standards of the fishing communities and to
introduce fishing to traditionally non-fishing communities
and to enhance food security.

(2) The implementation of this Act shall be guided

by the following principles—

(a) long-term sustainable use, conservation and
management of fisheries resources and habitat,
and adoption and implementation of management
measures in such a manner as to ensure that the
fisheries resources and habitat are not
overexploited, threatened or endangered;

(b) allocation and access to the fisheries resources in
a manner that achieves optimum utilization,

Objective and
guiding principles.
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©
(d)

(e)

(®

(g)

(h)

()

Q)

&)

M

equitable distribution and long- term sustainable
development of fisheries resources to achieve
economic growth, human resource development,
employment creation, a sound ecological balance
and generational equity;

conservation and protection of fisheries habitats;

ensuring the effective application of the ecosystem
approach to fisheries management;

ensuring that biodiversity and genetic diversity in
the marine environment is maintained and
enhanced;

fostering recreational and ornamental fishing,
aquaculture and commercial fishing activities for
the benefit of the country;

encouraging the participation of users of the
fisheries resources, and the general community, in
the management of fisheries;

ensuring that management measures are based on
the best scientific evidence available and are
designed to maintain or restore stocks capable of
producing sustainable yield, as qualified by
relevant environmental and economic factors
including fishing patterns, the interdependence of
stocks and generally recommended international
standards;

application of the precautionary approach to the
management and development of the fisheries at
no less standard than is set out in any international
agreement;

managing fisheries resources in an efficient and
cost effective manner, including setting targets for
the recovery of management costs;

collection and, as appropriate sharing, in a timely
manner complete and accurate data and
information concerning fishing activities and
fisheries;

implementation and enforcement of conservation
and management measures through -effective
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monitoring, control and surveillance;

(m) promotion  of sustainable aquaculture  in
appropriate zones as a viable option to contribute
to food security replenishing natural habitats
through diversification from capture fisheries and
wealth generation;

(n) minimization of wastage, bycatch, discards, catch
by lost or abandoned gear, pollution and the
promotion of development and use of selective,
environmentally safe and cost-effective fishing
gear and techniques;

(o) prevention or elimination of over-fishing and
excess capacity and managing levels of fishing
efforts so they do not exceed levels commensurate
with sustainable use of fishery resources;

(p) effective implementation of  international
agreements and relevant international laws in
conformity ~with the Treaty Making and
Ratification Act, 2013 ;

(q) ensuring effective cooperation with coastal States,
fishing States and entities and competent
organisations; and

(r) ensuring that the livelihood of fishers is enhanced.

(3) All of the principles in subsection (1) should be
applied to the greatest extent possible, and the principle set
out in subparagraph (2)(a) shall be given priority at all
times.

PART II—THE KENYA FISHERIES ADVISORY
COUNCIL

1 1 1 Establish f th
6. (1) There is hereby established an advisory body to efvs ™ 20 L

be known as the Kenya Fisheries Advisory Council (*‘the Council
Council”), which shall consist of—

(a) the Cabinet Secretary responsible for fisheries;

(b) the Cabinet Secretary responsible for interior and
co-ordination of national government;

(c) Cabinet Secretary responsible for transport and
infrastructure;
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(d) the Cabinet Secretary responsible for national
treasury;

(e) the Cabinet Secretary responsible for foreign
affairs and international trade;

(f) a representative from a university or research
institution with expertise in fisheries and who shall
be nominated by the University council;

(2) a representative from the consumer federation
nominated by the national consumer federation:

(h) a designate from the Council of Governors with
expertise in fisheries who shall be nominated by
the Council of governors; and

() a representative of fisheries nominated by a
national umbrella of body fisheries.

(2)The function of the Council shall be to review and
advise the national Government on—

(a) policies in relation to the co-ordination of fisheries
management in relation to the aquatic environment
and human dimensions;

(b) the allocation and access to fisheries resources:

(c) intergovernmental agreements and arrangements
related to fisheries;

(d) research, education, capacity development in
fisheries and the management of fisheries
resources;

(e) management plans and resources for the
development of the fisheries sector; and

(f) any other matters connected with this or any other
related Act.

(3) The chairperson of the Council shall
be appointed by the President from persons
nominated under clause (6)(2) not being a
Cabinet Secretary, upon recommendation by the
Cabinet Secretary responsible for fisheries.

(4)  The Vice Chairperson of the Council
shall be elected by members of the Council at
their first sitting, provided that the chair and
vice chairperson shall not be of the same
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gender.

(5) In making appointments of the

members to the Council, the Cabinet Secretary
shall observe regional, gender, age, disability
and ethnic balance.

(7) Each Cabinet Secretary represented on the
Council in accordance with subsection (1) may designate
an alternate who is knowledgeable and experienced in
issues relevant to fisheries;

(8) The Council may establish such working groups
and committees as it deems necessary and as are agreed by
the Cabinet Secretary.

(9) The Ministry responsible for fisheries shall provide
secretariat services for the Council.

PART III —THE KENYA FISHERIES SERVICE

7. (1) There is hereby established a Service to be
known as the Kenya Fisheries Service, which shall be
responsible for the conservation, management and
development of Kenya’s fisheries resources in accordance
with this Act.

(2) The Service shall be a body corporate with
perpetual succession and a common seal and shall, in its
corporate name, be capable of—

(a) suing and being sued,;

(b) taking, purchasing, charging and disposing of
movable and immovable property, and doing any
other act or thing which may or be done by a body
corporate.

(3) The common seal of the Service shall not be
affixed to any instrument except pursuant to a resolution of
the Board and the affixing of the seal shall be attested by
two members of the Board.

8. The Service shall have its headquarters in Nairobi
and may establish such offices in the counties as may be
appropriate to ensure that its services are provided at the
county level.

9. The functions of the Service shall be to—

(a) ensure the appropriate conservation development
of standards on management, sustainable use,

Establishment and status.

Headquarters.

Functions of
Service.
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development and protection of the fisheries
resources;

(b) formulate and monitor the implementation of
policies regarding the conservation, management
and utilization of all fisheries resources within the
scope of this Act;

(c) develop standards for the management of all
fisheries and aquaculture activities and fishing
related activities within the scope of this Act; ;

(d) develop guidelines for the preparation of fisheries
specific management plans for the Kenya fishery
waters;

(e) provide education to create public awareness and
support for fisheries conservation, management,
development and sustainable use;

(f) set and meet goals for fisheries conservation,
management, development and sustainable use;

(g) either alone or in collaboration with other
institutions  nationally or internationally in
consultation with the Kenya Marine and Fisheries
Research Institute, approve and co-ordinate
research activities in relation to matters falling
within the scope of this Act;

(h) collect and analyse data in relation to resources
and activities falling with the scope of this Act;

(1) identify manpower requirements and recruit
manpower at all levels for the Service;

() liaise as appropriate with agencies and persons,
including stakeholders, industry, government
agencies, regional and international organisations
and experts, whether local or foreign, on matters
falling within the scope of this Act;

(k) act on behalf of the government, subject to the
Treaty Making and Ratification Act, 2013 in
relation to any domestic or international agreement
relating to fishing, fishing related activities or any
matter falling within the scope of this Act, to
which Kenya is or may become a party;

(1) administer and  co-ordinate international
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protocols, conventions and treaties regarding
fisheries in all its aspects in consultation with the
Cabinet Secretary pursuant to the Treaty Making
and Ratification Act, 2013;

(m) subject to the Public Health Act and the Food,
Drugs and Substance Act, control and regulate fish
safety and quality;

(n) raise revenue through levies, fees, investments and
other means in accordance with this Act and the
Constitution, including solicitation by public
appeal or otherwise, and accept and receive
subscriptions, donations, devices and bequests,
whether of movable or immovable property and
whether absolute or unconditional for the general
or special purposes of the Service or subject to any
trust;

(0) undertake the development of appropriate fisheries
infrastructure, that relates to its mandate under this
Act and the Constitution;

(p) facilitate investment in commercial fisheries, in
collaboration with relevant agencies, persons or
bodies, including Government departments and
county governments;

(q) promote  development and introduction of
appropriate technologies in aquaculture
production, processing and preservation in
collaboration with relevant agencies, county
governments and stakeholders;

(r) identify and promote construction of any works

deemed necessary for the sustainable
development and economic utilization of fisheries
IeSOurces;

(s) in collaboration with county government and the
Fish Marketing Authority established under
section 201, identify opportunities and promote
all aspects of fisheries marketing;

(t) arrange and enter into joint ventures or any other
forms of investmentarrangement for purposes of
performing any of its functions;

(u) co-ordinate fish quality assurance and operations

Cap 242
Cap 254
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of the marine and coastal fisheries,aquaculture and
inland and riverine fisheries;

(v) Coordinate and or undertake monitoring, control
and surveillance of all activities within the scope
of this Act; and

(w) perform such other duties and functions consistent
with the provisions of this Act as may be
necessary to carry out the objectives and
provisions of this Act.

10. (1) There shall be a board of directors of the fjﬂ‘iﬁﬂ;‘;f“e“‘bowers
Sel’ViCC, which shall— ' and duties of the
(a) provide general control over and be accountable to 2o o Pirecors

the Cabinet Secretary for the exercise of the

functions and powers of the Service;

(b) advise the Cabinet Secretary on all matters
pertaining to the conservation, management
standards, development, and sustainable use of
fisheries resources;

(c) provide recommendations to the Cabinet Secretary
for overall policy in matters within the scope of
this Act;

(d) collaborate with the Fish Marketing Authority
established under section 204 and other agencies
to ensure that trade in fish is carried out in
accordance with the provision of this Act;

(e)approve the annual budget and financial plan of the
Service and otherwise provide oversight for all
financial matters;

(f)endorse the annual report of the Service required
under section 25 and transmit it through the
Cabinet Secretary to Parliament;

(g) establish an open, competitive, transparent and
objective  selection process, and required
qualifications for, the Director-General and the
Director of the Service, and as appropriate for
other persons employed by the Service;

(h) approve employment policies, a transparent, open,
competitive and objective selection process and
general terms and conditions for employees of the
Service;
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(i) provide policy guidance over the exercise of the
functions and powers of the Service; and

(j) perform any other function which the Cabinet
Secretary may by notice in the Gazette prescribe.

(2) The staff of the service shall be as provided under
the First Schedule.

(3) Each member of the Board, when exercising
powers or performing duties under this Act shall—

(a) act in good faith and in what the member believes
to be the best interests of the Service;

(b) comply with the provisions of this Act;

(c) exercise the care, diligence and skill that a
reasonable director would exercise in the same
circumstances taking into account, among other
things, to—

(i) the nature of the Service;
(ii) the nature of the decision; and

(iii) the position of member and the nature of the
responsibilities undertaken by him or her; and

(d) rely on reports, statements and financial data and
other information officially provided to the Board
by the Director-General and other government
entities.

11. (1) The members of the Board shall consist of—

(a) a chairperson appointed. by the President from
among the members appointed under paragraph

(©);
(b) the Principal Secretaries of the Ministries for the
time being responsible for—

(i) fisheries;
(ii) defence;
(iii) finance;
(c) five members, not being public officers, openly
appointed by the Cabinet Secretary for their long-

term knowledge and experience in  the
conservation, management, development and

Membership of the
Board.
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sustainable use of fisheries resources;

(d) all members must meet the requirements of
Chapter Six of the Constitution.

(2) The Director-General shall be the secretary to the
Board.

3) The members of the Board shall at their first
meeting after appointment, elect a deputy chairperson from
amongst their numbers provided that the chairperson and
deputy chairperson shall not be of the same gender.

(4) The Cabinet Secretary shall in making

appointments under subsections (1)(c) have regard to the
principle of gender parity, age, regional and ethnic balance
and shall, to the extent possible, ensure an equitable
representation from different sub-sectors of the fisheries
sector.

(5) A person shall be qualified to be appointed under
subsection (1) (¢) if, in addition to the requirements of that
subsection, such person holds a university degree or its
equivalent in

(a) natural resource or environmental management,
development or science;

(b) fisheries studies, including fisheries governance,
management, development or science;

(c) marine affairs;
(d) port management;
(e) aquatic science; or

(f) any other matters related to the functions of the
Board.

(6) The term of all members described in subsection
(1) and (2) who are not ex officio members, and persons
appointed pursuant to subsection (5) shall be three years,
and they shall be eligible for re-appointment for a total of
two terms.

12. (1) The office of member of the Board, other than
an ex officio member, shall become vacant if the member—

(a)resigns from office by notice in writing addressed
to the Chairperson, who shall transmit such

Termination

of app

ointment as a

member  of the

Board.
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resignation to the Cabinet Secretary;

(b) is removed from office by the Cabinet Secretary
if the member—

(i) has been absent from three consecutive
meetings of the Board without notifying the
Chairperson;

(i) is adjudged bankrupt or enters into a
composition scheme or arrangement with his
creditors;

(iii)is convicted of an offence involving false
statements, fraud or dishonesty;

(iv)is convicted of a criminal offence;

(v) is unable to, by reason of mental or physical
infirmity to discharge functions as a member
of the Board;

(vi)is found to have acted in a manner prejudicial
to the aims and objectives of this Act; or

(vii) fails to comply with the provisions of
this Act relating to disclosure.

(2) Vacancies occurring pursuant to this section or for
any other reason prior to the expiration of a member's term,
shall—

(a) in the case of an ex officio member be filled by
appointment of another nominee by the Cabinet
Secretary of the relevant Ministry or the governing
body of the relevant parent organization;

(b)in the case of a member other than an ex officio
member be filled in the same manner as vacancies
arising from the expiration of that member’s term

Provided that such appointments shall only be
effective for the remainder of any applicable
unexpired term of the departing member.

(3) The exercise of a power or the performance of a
function of the Board is not invalidated by reason of a
vacancy in the membership of the Board.

13.(1) A member of the Board shall declare his or her Disclosure of interest.
interest in any matter falling within the functions of the
Board in which the member of the Board knows or ought to
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have reasonably known that an interest exists as described
in subsection (5).

(2) A member who has an interest shall, after the
relevant facts have come to his or her knowledge,
immediately disclose the nature of his or her interest to
Board members through the Chair.

(3) The disclosure given under subsection (2) shall be
recorded in the minutes of the Board meeting at which the
disclosure is made, or the first Board meeting which
follows the disclosure, and the member shall—

(a) not take part, after the disclosure, in any matter
under consideration by the Board which relates to
the interest, including any deliberation or decision
of the Board;

(b)be disregarded for the purpose of constituting a
quorum of the Board for any deliberation or
decision referred to in subsection (a).

(4) A person has an interest in a matter where that
person—

(a) could benefit directly or indirectly from a decision
on a matter over which he or she has influence or
control, or if a matter over which that member has
influence or control relates in any way to—

(i) a business or property the member directly or
indirectly owns or controls;

(i1) a business or property owned or controlled,
directly or indirectly, by a family member;

(iii) a business or property in which the member
has a beneficial interest of any kind, whether
through a trust or otherwise;

(b)is party to, or will or may derive a material
financial benefit from the matter;

(c) has a material financial interest in another party to
the matter;

(d)is a family member of a person who will or may
derive financial benefit from the matter; or

(e) is otherwise directly or indirectly materially
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interested in the transaction.

(5) In this section, the following terms shall have the
meanings stated—

“penefit” shall mean gain or advantage of any kind,
and shall include financial gain, property, service, or
improvement of condition;

“business” shall mean businesses of any kind
whether situated in the Republic of Kenya or elsewhere and
whether incorporated or not;

“family member” shall mean a parent, brother,
sister, spouse, cousin, aunt, uncle, nephew, niece or child
including a person who is adopted legally or for whom care
was given by the member such that there exists a
relationship in the nature of parent and child , and shall also
mean a spouse of any person referred to in this definition
and their children and any other member of a person’s
immediate family;

“interest” shall mean either direct ownership of,
indirect ownership of, shares in financial benefit from,
remuneration, fees or commissions from, or complete or
partial control of, such property or business;

“member” or “member of the Board” means any
member of the Board of Directors;

“property” shall mean real or personal property of
every description whether situated in the Republic of
Kenya or elsewhere.

14.(1) The Board shall meet not less than four times in
every financial year, and not more than four months shall
elapse between the date of one meeting and the date of the
next meeting and the date for each meeting shall be
confirmed not less than five working days in advance of
such meeting.

(2) Special meetings shall be convened upon a written
request by the Chairperson of the Board or not less than
four members, and in accordance with such other
procedures as the Board may agree in by-laws:

Provided that at least five working days’ notice of the
meeting shall be given to every member.

Meetings
Board.

of

the
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(3) At a meeting of the Board—

(a) five members, one of whom shall be the
Chairperson or his or her nominee, constitute a
quorum;

(b) the Chairperson, or in his or her absence the
Deputy Chairperson, shall preside, and if both the
Chairperson and the Deputy Chairperson are
absent, the members present shall appoint, from
among their own number, a Chairperson for that
meeting;

(c) matters arising shall be decided by a majority of
the votes of the members present and voting; and

(d) the person presiding has a deliberative, and in the
event of an equality of votes on any matter, also a
casting vote.

(3) The Chairperson may nominate an employee of the
Service to attend any Board meeting and present any matter
or introduce any item of business, but shall not be entitled
to vote or be counted towards a quorum.

(4) The Board shall cause minutes of its meetings to
be recorded and kept.

(5) The Board may, in its discretion at any of its
meetings-

(a) invite a person or persons to attend; or

(b) receive or hear submissions or information from
any person.

(6) The Board shall establish a consultative process
with the stakeholders in order that information and views
on relevant fisheries management may be exchanged as
appropriate, and the Board shall take into account any
information or views received from stakeholders through
such process when considering management measures
relevant to those stakeholders.

(7) The Board may from time to time, establish such
advisory sub-committees as it considers necessary in
relation to its functions and powers for the purpose of
making reports and recommendations to the Board and sub-
committees shall be comprised of Board members.
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(8) Any decision of a sub-committee established by
the Board under sub-section (7) shall be subject to
ratification by a fully constituted Board meeting.

(9) Subject to this Act, the procedures of the Board
are as determined by the Board.

15. (1) There shall be a Director-General of the
Service who shall be competitively recruited by the Board
openly and transparently, and on such terms and conditions
as may be specified in the instrument of appointment.

(2) A person shall be qualified to be appointed under
subsection (1) if such person holds an advanced degree
from a recognized university in—

(a) natural resource or environmental management, or
science;

(b) fisheries studies, including fisheries governance,
management, development or science;

(c) aquatic science; or
(d) any other related field,

and has at least ten years’ experience in a senior
management position in a public institution.

16. (1) The Director-General shall be the chief
executive officer of the Service and shall be responsible to
the Board for the day-to-day management of the affairs of
the Serviceand shall, on behalf of the Board and subject to
this Act, have the general superintendence of all matters
within the scope of this Act.

(2) Without prejudice to the generality of the

foregoing, the Director-General shall—

(a) be responsible for carrying out the functions,
managing the affairs and exercising the powers of
the Service;

(b) ensure efficient and effective administration of the
Service, including through the preparation of
annual work plans and development strategies for
the Service;

(c) recommend to the Board the recruitment of
competent human resources for the Service;

(d) collaborate with the Fish Marketing Authority

Appointment of the
Director-General.

Functions of the
Director-General.
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established under section 201 and other agencies
to identify marketing and investment opportunities
for the fisheries sector;

(e) upon direction by the Board, enter into agreements
on behalf of the Service for the management,
conservation, use and exploitation of fisheries
resources; and

(f) perform such other functions as the Board may in
consultation with the Cabinet Secretary direct
from time to time.

(3) The Director-General may, in writing, delegate the
exercise of any of the powers and functions conferred on
him by this Act to the Director or any other staff member of
the Service as may be approved by the Board, except this
power of delegation.

17. (1) The Board may, on such terms and conditions
as it deems fit, appoint—

(a) such officers of the Service as are specified in Part
A of the First Schedule; and '

(b) such disciplined officers of the unit established
under section 20 as are specified in Part B of the
First Schedule; and

(c) such other employees, agents, servants or
consultants of the Service, as may be necessary for
the performance of the functions of the Service.

(2) Every person appointed under subsection (1) (b)
shall take and subscribe to the oath of allegiance
set out in Part C of the First Schedule.

(3) The provisions Part D of the First Schedule have
effect with respect to the Service.

(4) The Board shall within a reasonable time provide
for a staff superannuation scheme to determine service for
the employees of the Service.

18.(1) The Cabinet Secretary may, in consultation
with the Council and the Director- General and with the
approval of the Board, by notice in the Gazette appoint a
police officer of or above the rank of an inspector, or an
officer with the Kenya Navy or other armed force to be an
authorised officer for purposes of this Act.

(2) A person appointed under subsection (1) shall

Other staff of the
Service.

Authorized officers.
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perform such functions as the Board may specify.

19. (1) The Director-General may, with the approval
of the Board, by notice in the Gazette appoint suitable
persons to be honorary fisheries officers for the purpose of
assisting the Service in carrying into effect the provisions
of this Act.

(2) An honorary fisheries officer shall—

(a) hold office subject to such conditions as the
Director may prescribe, for a period of five years;
and

(b) have such functions as may be prescribed by rules
made under this Act.

20.(1) There is hereby established within the Service
Monitoring, Control and Surveillance Unit (MCS)
hereinafter referred to as “the MCS Unit”.

(2) The MCS Unit shall have the functions of—

(a) monitoring, control and surveillance, including
enforcement, and compliance with this Act and
any other legislation relating to activities falling
within the scope of this Act; and

(b) cooperating and coordinating with, and
performing relevant functions within the broader
system of monitoring, control and surveillance at
bilateral, sub-regional, regional and international
levels to implement agreements or measures which
are binding upon Kenya or which the Cabinet
Secretary, as appropriate in consultation with the
Cabinet Secretaries responsible for internal
security and defence, directs subject to the Treaty
Making and Ratification Act, 2013.

(3) The MCS Unit shall include the officers specified
in Part B of the First Schedule, and such other persons or
categories of officers as may be appointed by the Cabinet
Secretary by notice in the Gazette from time to time.

(4) In addition to the provisions in Part XIII of this
Act relating to the powers of authorized officers, the
Cabinet Secretary may by notice in the Gazette provide
for—

Honorary fisheries
officers.

Establishment of
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and Surveillance
Unit.
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(a) the organization and deployment of the Unit;

(b) the duties to be performed by members of the
Unit, and their guidance in the discharge of those
duties;

(c) the regulation of matters relating to discipline in
the Unit;

(d) the description and issue of arms, ammunition
accoutrements, uniforms and other necessary
supplies to members of the Unit; and

(e) matters relating generally to the good order and
administration of the Unit.

1 3 Inter-agency
2}. .( 1) The Cab.me.t Secretar.y may makg regulations oy e T
establishing and assigning functions to an inter-agency surveillance unit
monitoring control and surveillance unit (“the Inter-agency

MCS Unit”).

(2) The Inter-agency MCS Unit shall comprise
members specified in Part D of the First Schedule and such
other persons as the Cabinet Secretary may co-opt thereto.

(3) The principal function of the inter-agency MCS
Unit shall be to ensure coordinated and effective inter-
agency enforcement of and compliance with this Act.

(4) The Director-General shall serve as the
chairperson and the Service shall be the secretariat of the
Inter-agency MCS Unit.

PART IV—FINANCIAL AND
ADMINISTRATIVE PROVISIONS

22.(1)The funds of the Service shall consist of— Fmds  of e

Service.

(a) such monies as may be appropriated by
Parliament;

(b) such monies or assets as may accrue to or vest in
the Service in the course of the exercise of its
powers and the performance of its functions under
this Act; and

(c) all monies from any other source provided for or
donated or lent to the Service.

(2) The moneys of the Service shall be expended in
accordance with this Act, and only in payment for—
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(a) discharge of expenses, obligations and liabilities
of the Service;

(b) the remuneration of the staff of the Service and for
allowances to the members of the Board;

(c) contracts for technical consultants, observers,
researchers and other personnel, activities or
operations which support the functions and
programmes of the Service;

(d) travel expenses relating to official business;

(e) training and education courses or programmes for
purposes relating to the objectives of the Service,
and the functions and programmes of the Service;

() financial assistance for management and
development activities in the Counties consistent
with the functions of the Service;

(g) grants to institutions, agencies, associations or
other organizations for the purpose of promoting
fisheries conservation and management;

(h) rewards for information leading to convictions for
offences under this Act in accordance with such
requirements as may be prescribed,;

(i) purchase of capital items necessary to carry out the
functions and duties of the Service;

(j) contributions to donor aid projects as agreed with
the donor agency; and

(k) such other purposes as are consistent with the
functions and powers of the Service as the Board,
after consultation with the Director-General, shall
determine.

(3) The Service may make such investments as the
Board may approve, subject to the approval of the Cabinet
Secretary for the time being responsible for matters relating
to finance.

(4) The Service may open and maintain an account
with a bank approved by the National Treasury under the
Public Finance and Management Act, 2012 and shail at all
times maintain one account and shall pay all its moneys
into such account.
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23. The financial year of the Service shall be the
period of twelve months ending on the thirtieth June in
each year.

24.(1) At least three months before the
commencement of each financial year, the Board shall
cause to be prepared estimates of the revenue and
expenditure of the Service for that year.

(2) The annual estimates shall make provision for all
the estimated expenditure of the Service for the financial
year concerned, and in particular shall provide for—

(a) the payment of salaries, allowances and other
charges in respect of the staff and members of the
Service;

(b) the payment of pensions, gratuities and other
charges in respect of retirement benefits which are
payable out of the funds of the Service; and

(c) the acquisition, maintenance, and repair and
replacement of the equipment and other movable
property of the Service.

(3) No expenditure shall be incurred for the purpose
of the Service except in accordance with the annual
estimates approved under subsection (2).

25. (1) The Board shall cause to be kept proper books
and records of account of its income, expenditure and
assets of the Service.

(2) The accounts of the Service shall be audited and

reported upon in accordance with the Public Audit Act,
2003.

26.(1) The Director-General shall, within four months
after close of each fiscal year, furnish to the Board—

(a) an annual report on the progress and the
performance of the Service in relation to its
functions and the exercise of its powers; and

(b) a financial report, audited by an auditor appointed
by the Board, for the year ended 30® June
previously in accordance with the requirements in
section 26(2).

(2) The financial reports of the Service shall be

Financial Year.

Annual estimates.

Accounts and audit.

Act 12 of 2003.
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recorded under an “accrual basis” of accounting in
accordance with accounting principles generally applied in
commercial practice.

(3) The Board shall consider and as appropriate
endorse the reports required under subsection (1) as soon as
practicable after receiving them, and transmit them through
the Cabinet Secretary to the National Assembly

(4) The Cabinet Secretary shall transmit the reports
required under subsection (1) to the Speaker for
presentation to Parliament.

(5) The Service shall ensure that the reports required
pursuant to subsection (1) are available to the public or
other government agencies upon the presentation to
Parliament.

27.(1) There is established a fund to be known as the i;hmge flfj“"“
velopment

Fisheries Research and Development Fund which shall be  Fund.
administered by the Director-General.

(2) There shall be paid into the Fund—
(a) such monies as may be provided by Parliament;

(b) donations made to the Service from any source for
purposes of the Fund, and

(c) royalties paid to the Service.

Provided that the Service shall not accept any grant,
gift, donation or bequest made on any condition that the
Service performs or discharges any duty or obligation other
than duties or obligations imposed by this Act.

(3) The object of the fund shall be to provide
supplementary funding for research intended to further the
development of fisheries management, capacity building,
scholarships, grants and support for the observer
programme established under section 147.

(4) The Cabinet Secretary may by notice in the
Gazette provide for the mode of administration of the Fund
established under sub-section (1).

28. (1) There is hereby established a fund to be known Fist hevy Trost Fund:
as the Fish Levy Trust Fund.

(2) The Fish Levy Trust Fund shall consist of —
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(a) a levy imposed by the Cabinet Secretary under
section 28 by Order to require the payment of
levies by persons engaged in fishing or fishing
related activities of a fish levy (“the levy™) which
may provide requirements relating, inter alia, to
activities within the scope of this Act; and the
evidence by which a person’s liability to pay the
levy, or the payment thereof, may be established,
and the time at which any amount shall become
payable.

(b) donations made to the Service from any source for
purposes of the Fund; and

(c) such other sums of money or other assets as may
be specifically designated to the Fish Levy Trust
Fund by the Service out of its general fund.

(3) The object of the fund shall be to provide
supplementary funding of activities geared towards
management, development and capacity building, awards
and urgent mitigation to ensure sustainability of the
fisheries resource.

(4) The Trust shall be administered by a five member
Board of Trustees nominated through an open and
competitive process and they shall meet the requirements of
Chapter six of the Constitution.

(5) The members of the Board of Trustees shall
include—

(a) two fisherpersons from fresh waters and
marine waters;

(b) two persons nominated by the traders exporters
association and fish processors; and

(c) one person appointed by the Cabinet Secretary
responsible for fishing with background in
aquatic science.

PART V—FISHERIES CONSERVATION,
MANAGEMENT AND DEVELOPMENT
29.(1)All fisheries resources vest in the State and shall
be conserved, managed and developed consistently with
this Act, including its objective and principles, and
acknowledging their role as the heritage of the people of

Fisheries vest in the
State.
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Kenya.

(2) Nothing in this Act shall be deemed to prevent any
member of the community from using, subject to such
conditions as may be prescribed under this Act, such
fisheries or fisheries resources as it has been the custom of
that community to use.

Fisheries Development Measures

30. The Director-General may, in consultation with
County governments, other appropriate agencies and other
departments of Government, promote the development of
activities within the scope of this Act, through, inter alia—

(a) providing a national framework of extension and
training services;

(b) conducting research and surveys;
(c) promoting co-operation among fishers;

(d) spearheading arrangements for the orderly
marketing of fish;

(e) stocking waters with fish and supplying fish for
stocking;

(f) promoting the adoption of alternative means of
livelihood amongst fishers;

(g) promoting the development of ornamental
fisheries;

(h) promote the development of other sustainable
methods of insituand exsitufishing;

(i) providing for the establishment of investor
friendly licensing and approval systems;

(j) developing a comprehensive fish marketing,
system, including fish  auction, through
strengthening linkages along the market value
chain;

(k) encouraging persons in the private sector to
organize into associations and form a national
coordinating mechanism to ensure efficient
marketing systems that that adhere to sanitary and
phytosanitary requirements;

() facilitating participation in national, regional and

Fisheries
development
measures.



The Fisheries Management and Development Bill, 2014

international trade negotiations and meetings;

(m)promoting value addition and utilization of fish by
- products and bycatch;

(n) providing for the establishment of accredited fish
safety and quality control laboratories and other
infrastructural facilities; and

(o) such other measures and actions as may be
approved by the Board.

International fisheries conservation and management
measures

31. (1) The Director-General shall by notice in the
Gazette give notice of any international conservation and
management measures recognized by Kenya for the
purposes of this Act.

(2) A notice under subsection (1) shall append the
relevant agreement or arrangement, or international
conservation and management measure.

32.(1) Where the Director-General has reason to
suspect that a foreign fishing vessel is, or has been,
involved in the contravention of an international
conservation or management measure in areas beyond the
national jurisdiction of Kenya, the Director-General may,
and in cases where such measure has been notified pursuant
to section 31(1) —

(a) provide to the appropriate authorities of the flag
State, relevant coastal States, relevant regional
fisheries management organization and others as
appropriate, relevant information, including any
available evidence, relating to such contravention;

(b) request immediate investigations by the flag State;

(c) when such foreign fishing vessel is in a port in
Kenya, promptly notify the appropriate authorities
of the flag State of the vessel accordingly; and

(d) take additional measures in conformity with
international law, including such measures as the
flag State of the vessel has expressly requested or
to which it has consented and any measures agreed
through  the relevant regional fisheries

Notification by
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management organization.

Co-ordination of Fisheries Management with the
Counties

33.(1) The Director-General shall ensure that all
County Governments are consulted and kept informed of
relevant management measures and processes taken
pursuant to this Act.

(2) Each County shall ensure that the Director-General
is informed, by effective means of communication, of
relevant developments in relation to the management of
fisheries within the County.

34.(1) Each County may develop fisheries
management measures and plans for fisheries resources
within its jurisdiction as provided in the Fourth Schedule to
the Constitution.

(2) In developing the management measures and
plans, referred to in subsection (1), the relevant authorities
in the County shall take steps to ensure that such plans and
measures are consistent with the provisions of this Act,
including its objective and principles, and that they take
into account relevant measures taken, information and data
available, and the economic and social value of the
resource pursuant to this Act.

35. Each fisheries management plan developed by
authorities in each County shall—

(a) take into consideration, to the extent possible,
elements of a fisheries management plan described
in section 41; and

(b) enter into force upon approval by the Director-
General.

36.(1) Where there is any conflict between a County
fisheries management plan and the management-related
provisions of this Act, the Director-General shall consult
with the County government and give appropriate direction.

(2) Where the Director-General is of the opinion,
based on information from the implementing officer, that
the County government has conducted its affairs in relation
to fisheries management in a manner which is contrary to
the provisions of this Act, the Director- General shall, with

Director-General to
keep Counties
informed of
management

measures, processes.
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the approval of the Board—

(a) serve the County government with a notice
requiring it to take specified action within a
specified period to rectify and improve the
fisheries management, and

(b) if the County government does not take action as
required, the Director-General shall prepare a
report and submit to the Cabinet Secretary with
recommendations on the action to be taken.

(3) Where the Cabinet Secretary after considering the
report submitted under subsection (2)(b) is satisfied that the
County government has mismanaged the functions related
to the fisheries he may in the public interest and in
consultation with the Cabinet Secretary responsible for the

County government, direct that such functions be

henceforth performed by the Director-General for a
specified period, and shall direct the County government to
take specified step to rectify the situation.

(4) The functions referred to in sub section (3) shall
revert to the County government when the Cabinet
Secretary is satisfied that the County government has
complied with the directions given under that sub section.

37.(1) The Cabinet Secretary may for purposes of
ensuring structured community participation in fisheries
management,  make  regulations  governing  the
administration of beach management units.

(2) Regulations made under subsection (1) may
provide, inter alia, in respect of the beach management
units, for—

(a) objectives, structure, areas of jurisdiction and
mandate in co-management;
(b) membership and general administration;

(c) establishment, registration, supervision and
dissolution procedures;

(d) fees and charges which a beach management unit
may levy and the management of such levies, and

(e) any other consideration the Cabinet Secretary may
deem necessary;

(f) the protection of vulnerable groups, especially

Establishment of
Beach Management
Units.
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youth and women; and

(g) processes necessary to ensure that not more than
two thirds of Beach Management Units are of the
same gender and to ensure the inclusion of youth
and persons with disability in leadership.

Fisheries Conservation and Management

38. The Director-General shall be responsible for
planning for the conservation, management, development
and sustainable use of all fish and fisheries within Kenya
fishery waters.

39.(1) The Board may, on the recommendation of the
Director-General, declare a fishery as a designated fishery
where, having regard to scientific, economic, cultural,
environmental and other relevant considerations, it is
determined that the fishery—

(a) is important to the national interest; and

(b) requires special conservation and management
measures for effective sustainable use of the
fisheries resources.

(2) The Director-General shall—

(a) prepare, keep under review and be responsible for
the implementation of fisheries management plans
for the conservation management, development
and sustainable use of each designated fishery in
the Kenya fishery waters;

(b) prepare, keep under review and be responsible for
the implementation of fisheries management plans
for any other fisheries in the Kenya fishery waters
as may be necessary and practicable; and

(c) determine the priority for the preparation of
fisheries management plans, taking into account
the advice of any committee established and
carrying out functions under this Act and of other
relevant stakeholders.

(3) The Director General shall, in consultation with
the counties and other stakeholders, develop guidelines and
standards for the development of fisheries management
plans that must conform to this Act and shall include—

(a) identification of the fisheries resource and its
characteristics, including its economic and social

Responsibility ~ for
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value and interrelationship with other species in
the ecosystem;

(b) an assessment of the present state of exploitation
of the fisheries resource and potential average
annual yields;

(c) the objectives to be achieved in the management
and development of the fishery;

(d) the best information on all relevant biological,
social, economic and other applicable factors,
determine the maximum sustainable yield;

(e) the measures, if any, to be taken to promote the
development of Kenya fisheries;

(f) any relevant traditional fishing rights, methods or
principles;

(g) the impact of the plan upon the fishery or fisheries
involved, associated and dependent species,
habitat, the ecosystem in general and any other
area determined relevant;

(h) management measures;

(1) any research necessary to enhance management of
the fisheries;

(j) the information and other data required to be given
or reported for effective management and
development;

(k) an implementation strategy which explains how
the objectives are to be achieved including through
stakeholder consultations;

() a plan for monitoring and assessment of the
implementation of the fisheries management plan;

(m) a process for amending or repealing the plan,
including the consultation and other processes to
be followed; and

(n) social impact assessment of the plan with
reference to disadvantaged groups including
women, persons with disability and the youth.

(4) The Director-General shall, during the preparation
of each fisheries management plan, consult as required and
appropriate with any committee which may be established
and performing its functions under this Act and
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stakeholders that may be affected by the plan.

(5) The Director-General shall consult wherever
practicable with the appropriate fisheries management
authorities of other States in the region, and in particular
with those sharing the same or interrelated stocks, with a
view to ensuring the harmonization of their respective
fisheries management plans and fisheries management in
general.

(6) Each fisheries management plan or review shall
come into force upon its publication in the Gazette.

(7) The management measures in each fisheries
management plan shall have the legal force of regulations
made pursuant to this Act.

(8) Any person who engages in fishing or fishing
related activities in the Kenya fishery waters or who
processes or sells fish taken from the fishing waters shall
supply such information in respect of such activities as the
Director-General may require in accordance with a
fisheries management plan.

(9) Any person who fails to comply with the
management plan commits an offence and shall be liable—

(a) in case of industrial fishing, to a fine not
exceeding five hundred thousand shillings; or

(b) in case of artisanal fishing, to a fine not
exceeding one hundred thousand shillings.

(10) Any person who fails to supply information
required under sub section (8) commits an offence and shall
be liable on conviction to a fine of two hundred and fifty
thousand shillings or to a term of imprisonment in respect
of artisanal fishing not exceeding three months, and in
respect of all other activities not exceeding six months or
both.

40.(1)The Director-General may in accordance with
the best scientific advice and such other relevant
information as may be available , with the approval of the
Cabinet Secretary, by notice in the Gazette, impose, inter
alia, any of the following measures for the conservation
and management of any fishery—

(a) closed seasons and or areas for species of fish or
methods of fishing provided that customary
fishing rights are protected;

Fisheries
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(b) prohibited fishing areas for all or designated
species of fish or methods of fishing;

(c) limitations on the types of gear, including mesh
sizes of nets, that may be used for fishing;

(d) limitations on the types and/or number of fishing
vessels permitted to engage in fishing provided
that customary fishing rights are protected;

(e) limitations on the amount, size, age and other
characteristics and species or composition of
species, of fish that may be caught, landed or
traded;

(f) regulate the landing of fish and provide for the
management of fishing ports, including fish
landing stations;

(g) control of the introduction into, or harvesting or
removal from Kenya fishery waters of any species
of fish, including aquatic plants;

(h) define and identify fragile aquatic ecosystems and
provide structures to enable collaborative
protection;

(1) regulate trade in endangered species of fish and
fish products;

(j) prohibit the possession, trade in or manufacture of
prohibited gear in a specified area or areas; and

(k) any other measures consistent with the objective
and principles of this Act.

(2) Any person who contravenes the provisions of a
notice issued under this section commits an offence and is
liable on conviction to a fine not exceeding five hundred
thousand shillings or imprisonment for a term not
exceeding one year or to both in respect of industrial
fishing, and to a fine not exceeding twenty thousand
shillings or imprisonment for a term not exceeding three
months or to both in respect of artisanal fishing.

(4) The measures referred to in this section may
include—

(a) refusal to issue or renew licences;
(b) imposition of special licence or catch fees; and
(c) preferential licencing.
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41.(1) The Director-General may take fisheries
management measures to limit fishing and fishing related
activities in accordance with the objective and principles of
this Act and shall communicate such measures by notice in
writing to the persons affected.

(2) A person aggrieved by the action taken by the
Director-General pursuant to subsection (1) may appeal in
writing to the Cabinet Secretary.

42.(1)No person shall use, permit to be used or
attempt to use or carry on board a vessel-

(a) fishing gear that has not been authorized by a valid
and applicable licence issued pursuant to this Act
for the purpose of fishing unless otherwise
provided in this Act;

(b) any fish aggregating device unless an
authorization has been issued in-accordance with
this Act;

(c) a trawl net or other net the mesh of which is less in
stretched diagonal length than the prescribed mesh
size;

(d) the method of pair trawling for the purpose of
fishing;

(e) monofilament net for the purpose of fishing;

(f) more than one net at a time for the purpose of
fishing with trawl net;

(g) attachments to any trawl net except as may be
prescribed;

(h) a gill net, whether drifting or set, in any river or
body of water forming part of the riverine system
if the mesh of the net is less than forty-five
millimetres in stretched diagonal length;

(i) a seine net the mesh of which is less than forty-
five millimetres in stretched diagonal length;

(j) a beach seine net for the purpose of fishing;

(k) a seine net in any body forming part of the riverine

Limitation of fishing
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system;

(I) firearms or other electrical shock devices for the
purpose of fishing including stunning, disabling or
killing fish or in any way rendering fish to be
caught easily; or

(m)such other gear as may be prescribed or prohibited
by regulations established under this Part.

(2) Unless otherwise prescribed, no person shall use
for fishing, from an industrial fishing vessel, any net or
combination of nets the mesh of which is less than—

(a) sixty millimetres in stretched diagonal length for
the meshes forming the cod-end of the net for
demersal trawl nets;

(b) forty-five millimetres in stretched diagonal length
for the meshes in the cod-end for catching shrimp
and other shellfish;

(¢) forty-five millimetres in stretched diagonal length
for seine nets; and

(d) in the case of a trawl net, where the sides of the
net are less than the mesh of the cod-end.

(3) No person shall use on an industrial fishing vessel
a bottom trawl in coastal waters of less than fifteen meters
depth.

(4) No person shall, for the purpose of fishing, set any
net across any river from bank to bank so as to form a
barrier.

(5) No person shall—

(a) permit to be used, use or attempt to use any
explosive, poison or other noxious substance for
the purpose of killing, stunning, disabling or
catching fish, or in any way rendering fish more
easily caught; or

(b) carry or have in possession or control any
explosive, electric shock device, poison or other
noxious substance in circumstances indicating an
intention of using such substance for any of the
purposes referred to in subparagraph (a).

(6) Any explosive, electric shock device, poison or
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other noxious substance found on board any fishing vessel
shall be presumed, unless the contrary is proved, to be
intended for the purposes referred to in paragraph (I) (a) of
subsection (44).

(7) A person who contravenes any of the provisions
of this section commits an offence and shall be liable on
conviction to a fine not exceeding five million shillings or
to a term of imprisonment not exceeding three years or to
both in respect of industrial fishing and to a fine not
exceeding one hundred thousand shillings or to
imprisonment for a term not exceeding three months or to
both in respect to artisanal fishing.

43.(1) No person shall while using a vessel, wilfully
and negligently damage, destroy, interfere with, endanger
or cause injury in respect of —

(a) any fishing gear that he or she does not own or use
or that is not associated with such vessel;

(b) any other vessel and/or persons thereon; or

(c) any persons on any other vessel or otherwise in the
Kenya fishery waters.

(2) Where a vessel becomes entangled with fixed
fishing gear or other object referred to in subsection (1), the
master shall-

(a) undertake to minimize any damage caused by the
gear;

(b) where practicable return the gear to the sea and log
the position; and

(c) make a full report of the incident and steps taken
by him or her to the Director General at the
earliest opportunity.

(3) Where events referred to in subsection (1) or (2)

occur, the master shall, immediately—

(a) where any person has been injured or harmed in
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any way—
(1) rescue such person from the sea;

(i1) administer all possible first aid or medical
treatment; and

(ii1) steam directly to shore and seek further medical
treatment;

(b) where there has been a death of a person, recover
the body and bring it directly to port; and

(c) make full report of the incident and steps taken to
the police.

(4) A person who contravenes sub-section (1), (2) or
(3) commits an offence and shall be liable on conviction to
a fine not exceeding five hundred thousand shillings or to a
term for a term of imprisonment not exceeding one year or
to both, and in addition that person shall fully compensate
the owner of the fishing gear for any damage or injury
caused under civil law as a consequence of the action
unless there is sufficient proof that the damage, destruction,
interference or endangerment took place in an area where
the person or vessel that caused such consequence were
legally entitled vessel that caused such consequence were
legally entitled to be at that time and it was not reasonably
possible to detect the fishing gear or vessel and any
relevant fishing gear was not marked in accordance with
the requirements pursuant to this Act.

(5) Where human life is lost as a consequence of any
negligent or wilful action under sub-section (1), the
responsible person shall be liable on conviction to a fine
not exceeding one million shillings or imprisonment to a
term not exceeding ten years or to both, and in addition that
person shall compensate the estate of the deceased under
civil law.

(6) Each person making a claim for compensation
pursuant to subsection (4) shall do so within a period of
three years.
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44.(1) No person shall dump gear, moorings or other v = . o
. 2 . abandoning  objects
objects in the sea or leave unnecessarily or abandon such intesea

. . . Prohibited.
objects in the sea or on the seabed if they may adversely ™" "
affect fish or other marine organisms including by
continuing to enmesh, trap or otherwise catch fish, impede
harvesting operations, damage harvesting gear or endanger

vessels.

(2) A person who contravenes subsection (D)
commits an offence and shall be liable on conviction to a
fine not exceeding five hundred thousand shillings or to a
term of imprisonment not exceeding three years, or to
bothin respect of industrial fishing or to a fine not
exceeding fifty thousand shillings or to a term of
imprisonment not exceeding three months in respect of
artisanal fishing, and in addition such person shall be
responsible for the full cost of clearing or removing the
relevant objects.

45.(1)The Cabinet Secretary may, by notice in the Dt Smi:ﬁ
Gazette, declare any species of fish to be endangered or offish.
threatened with extinction, and shall, to the extent possible,
include those species relevant to Kenya that have been
declared endangered or threatened under any international

agreement or instrument to which Kenya is party.

(2) Unless otherwise provided by the Cabinet
Secretary, no person shall engage in fishing for, catch,
possess, transport, process, buy or sell any species of fish
declared endangered or threatened with extinction pursuant
to subsection (1).

(3) A person who contravenes sub-section (2)
commits an offence and shall be liable on conviction to—

(a) a fine not exceeding two hundred and fifty
thousand shillings or to a term of imprisonment
not exceeding three years or to both in respect
of industrial fishing; or

(b) a fine not exceeding fifty thousand shillings or a
term of imprisonment not exceeding six months
in respect of artisanal fishing or to both.
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(4) Where a species of fish has been declared as
endangered under subsection (1), the Cabinet Secretary
shall take special measures for its protection.

46. (1) Subject to subsection (3), no person shall
engage in fishing for marine mammals in the Kenya fishery
waters or use any port in Kenya for the purpose of
equipping or supplying a vessel intended to be used for
fishing for marine mammals.

(2) Any marine mammal caught either intentionally or
unintentionally shall be released immediately and returned
to the waters from which it was taken with the least
possible injury.

(3) The Director General may give written
authorization to fish for marine mammals in a limited
manner for research purposes.

(4) A person who contravenes subsection (1) or (2)
commits an offence and shall be liable on conviction to a
fine not exceeding five hundred thousand shillings or to a
term of imprisonment not exceeding three years or to both.

47.(1) The Cabinet Secretary may, in consultation
with the Kenya Fisheries Advisory Council, stakeholders
and the Board, by notice in the Gazette, declare any area of
the Kenya fishery waters to be a Marine Protected Area,
and shall, as part of such declaration, identify its
components including the following—

(a) area;

(b) boundaries;

(c) purpose;

(d) objective;

(e) a mandate for total or partial regulation;

(f) management measures;
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(g) decision-making responsibilities;
(h) procedures for the coordination of stakeholders;
(i) procedures for conflict resolution;

(j) procedures for monitoring and review.

(2) The Cabinet Secretary may, subject to approval
by the National Assembly, make regulations to give effect
to this section.

48.(1) Any person or Government Ministry or other
agency that plans to conduct any activity other than fishing
which is likely to have an adverse impact on fish and their
habitat, shall apply to the Director-General in the
prescribed form prior to the commencement of the planned
activity with a view to ensuring the conservation and
protection of such resources.

(2) Where an application is made under subsection (1),
the Director General shall refer the matter to the National
Management Authority who shall give a report regarding
the likely impact of such activity on the fishery resources,
including theirs habitat and possible means of preventing
or minimizing adverse impact.

(3) Any report or recommendation prepared in
accordance with subsection (2) shall be taken into account
by the relevant person, Government Department or other
agency in the planning of the activity and in the
development of means of preventing or minimising any
adverse impacts.

(4) Any report made under sub-section (2) shall be
completed within six months of making the application.

(5) Any person who violated any provisions of this
section commits an offence and shall be liable on
conviction to a fine not exceeding one million shillings or
to imprisonment for a term not exceeding three years or to
both and in addition such a person shall be liable to pay
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compensation in respect of any resulting loss or damage as
well as full cost of restoring the affected habitat to its
previous state.

49.(1) No person shall prepare for the introduction of,
attempt to introduce or introduce into the Kenya fishery
waters, directly, indirectly, deliberately, any deleterious
article or substance, including articles or substances which
may have toxic, hazardous or other harmful properties or
effects in relation to fish or the marine environment, and
which may adversely affect the habitat or health of the fish.

(2) A person who contravenes subsection (1) is guilty
of an offence and shall be liable on conviction to fine not
exceedingfive million shillings or to a term of
imprisonment not exceeding ten years or to both, and in
addition shall be liable to pay compensation in respect of
any resulting loss or damage as well as the full cost of
restoring the affected habitat and fishery resources to their
previous state.

(3) The Director- General may suspend or cancel the
licence of a vessel to which this section applies until such
time as all fines, penalties and damages have been satisfied.

(4) Notwithstanding subsection (2), in the event of an
accidental introduction into the Kenya fishery waters of
any deleterious article or substance prohibited in subsection
(1), or in the event of encountering such articles, the owner,
operator or master of the vessel shall immediately report
the incident to the Director-General giving the following
information to the extent possible—

(a) the name of the reporting person and, as
appropriate, the name and call sign, if any, of the
vessel from which the introduction or encounter
occurred;

(b) the nature of the article disposed or encountered;
(c) the location of the article or substance; and
(d) the time and date of the incident.

(5) Unless it is provided otherwise, the provisions of
section 93 of the Environmental Management and Co-
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ordination Act, 1999, shall apply to offences involving
discharge of pollutants under this Act.

No. 8 of 1999.

50.(1)The Cabinet Secretary may, on the recommendation
of the Director-General as endorsed by the Board establish by a
notice in the Gazette —

(a) fish landing stations,
(b) designated fishing ports, and
(c) protected fish breeding grounds.

(2) Notwithstanding subsection (1), the areas specified in
the Second Schedule are declared to be designated fishing ports,
with effect from the date of the commencement of this Act.

(3) No person other than a sport fisherman shall land any
fish at any point except at a fish landing station or port.

(4) A person who contravenes the provisions of sub-section
(3) commits an offence and shall be liable on conviction to a fine
not exceeding twenty thousand shillings or to imprisonment for a
term not exceeding three months or to both in case of fish
landing stations or to a fine not exceeding one hundred thousand
shillings or to imprisonment for a term not exceeding six months
or to both in case of ports.

.

Fish
landing
stations,
etc.

51.(1) No person shall place or, by act of omission or ~ Pling of ive fish

otherwise, cause to be placed, any species of live fish in
any place in Kenya fishery waters without authorization
issued in writing by the Director - General, except where—

(a) the fish species being so placed previously
occurred in the same body of water prior to being
fished therefrom; or

(b) a fish farmer is stocking his pond with fish
obtained from another fish farmer with whom he
shares the same water catchment area.

(2) Any person who contravenes this section commits
an offence and is liable on conviction to a fine not
exceeding three hundred and fifty thousand shillings or to
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imprisonment for a term not exceeding two years, or to
both.

52.(1) In addition to the information requirements
specified in Part VIII, the Director-General may by notice
in writing direct any person whom he is satisfied is suitably
qualified to undertakethe periodic stock assessment of all
the fishery waters and collect and analyze statistical and
other data and information on activities under the scope of
this Act and forward the same to the Board.

(2) In addition to the requirements set out in Part VIII,
any data collected pursuant to this section shall be
maintained in a database in such form as the Director-
General may determine.

(3) Any person who contravenes the provisions of a
notice issued under this section commits an offence and is
liable on conviction to a fine not exceeding one hundred
thousand shillings or to imprisonment for a term not
exceeding one year or to both.

53.(1) No person shall, within Kenya or in the fishery
waters, on their own account or any other capacity—

(a) cause or permit a person acting on his or her
behalf, or

(b) use or permit a vessel to engage in fishing or
related activity,

to take, import, export, tranship, land, transport, sell,
receive, acquire or buy any fish or fish product taken,
possessed, transported or sold in violation of any law or
regulation of another State or of international conservation
and management measures in line with section 31 of this
Act.

(2) This section does not apply to fish taken on the
high seas contrary to the law of another State where Kenya
does not recognise the jurisdiction of that State over those
fish except to vessels flying Kenya’s flag or to areas where
the boundaries are disputed or not clear.

(3) A person who contravenes subsection (1) commits
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an offence and shall be liable on conviction to—

(a) a fine not exceeding five million shillings or to
a term of imprisonment not exceeding five
years or to both, in relation to industrial
fishing; or

(b) a fine not exceeding one hundred thousand
shillings or to imprisonment for term not
exceeding six months or to both, in relation to
artisanal fishing.

PART VI—IMPORT, EXPORT AND TRADE
AND MARKETING OF FISH AND FISH PRODUCTS

54.(1) No person shall import any live fish into Kenya
without the written approval of the Director-General and in
accordance with such procedures as may be prescribed and
the approval shall only be given upon production of an
environmental impact assessment report on the effect of
each introduction .

(2) No person shall release any live fish imported into
Kenya into the fishery waters except with the written
approval of the Director-General.

(3) The Director-General shall not approve any
release of live fish unless the fish has been kept under
observation and control for such period and on such terms
and conditions as the Director-General thinks fit.

(4) Where the Director-General is satisfied that any
fish which has been imported into Kenya is unsuitable for
the purpose of release the Director may order the fish to be
forfeited and destroyed.

(5) The importer and exporter of any fish destroyed
under subsection (4) shall not be entitled to compensation.

55. (1) No person shall export any live fish from
Kenya except in accordance with regulations.

(2) A person who contravenes subsection (1) commits
an offence and shall be liable on conviction to a fine not

Import and release
of live fish.

Export of live fish.
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exceeding five hundred thousand shillings or to a term of
imprisonment not exceeding three years or to both.

56.(1) No person who has clear cause to believe that a f;‘”;:;f“;i“sh“";oﬁ‘lj
fish, fish product or other fisheries resources have been or other marine
obtained in contravention of this Act shall buy, sell, possess " Pronbied:
or otherwise trade in such fish, fish products, or other

fisheries resources.

(2) A person who contravenes subsection (1) commits
an offence and shall be liable on conviction to a fine not
exceeding five hundred thousand shillings or to a term of
imprisonment not exceeding three years or to both, and in
addition all fish or fish products in respect of which the
offence is committed shall be forfeited.

57. The Director-General may, in consultation with Promotion of fish
production and

Fish Marketing Authority, for the purposes of promotion of  marketng.
fish production and marketing—

(a) enter into arrangements and agreements with
registered associations or institutions for the
management development and administration of
fisheries, and

(b) facilitate the establishment of fish market
management units and aquaculture production
units.
PART VII —FISH QUALITY AND SAFETY
58.(1) The Ministry responsible for the Service shall acfl;l“oprjl‘;f“
be the competent authority responsible for the official

control of the safety of fish, fish products and fish feed.

(2) The Cabinet Secretary shall establish a technical
committee on Fish Quality and Safety.

(3) The functions of the Committee shall be to—

(a) monitor the production of fish products and fish
feed with a view to assessing risks to humans;

(b) regulate fish handling, landing, transportation,
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processing and marketing;

(c) work in collaboration with other Government
agencies in matters related to this section;

(d) carry out inspection of operational fishery
enterprises for compliance with  fish safety
regulations issued by the Cabinet Secretary;

(e) lay down all procedures to be followed for
compliance with provisions under paragraph (f);

(f) specify conditions for the placing on the market of
fish, fish products and fish feed;

(g) maintain a register of fishery enterprises approved
by the competent authority.

(h) issue health certification of fish, fish products and
fish feed subject to the consignment meeting set
requirements ;

(i) perform such other functions as may be necessary
or expedient for food safety conditionsof fish
products in accordance with this Act; and

(j) maintain a register of fishers.

(4) The Cabinet Secretary may for the purposes of
subsection (2) make regulations with regard to conduct of
the affairs of the standing committee.

59. The Director-General may, pursuant to the Treaty
Making and Ratification Act, 2013 in consultation with the
Cabinet Secretary enter into arrangements or agreements
with other States within shared fishery resources for the
purpose of harmonization of fish safety and quality
standards.

60.(1) Any person who sells or exports fish or fish
products intended for human consumption shall comply
with all applicable food quality, health and sanitation
requirements and shall not sell or export such fish or fish
products which-

Harmonization  of
fish  safety and
quality standards.

Sale, export of
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fish products
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(a) are adulterated;

(b) are contaminated with or contains a poisonous or
harmful substance or pathogenic micro-organisms;

(c) have not met applicable inspection standards; or

(d) are otherwise injurious to human health.

(2) A person who knowingly and wilfully contravenes
sub-section (1) commits an offence and shall be liable on
conviction to a fine not exceeding one million shillings or
to an imprisonment for a term not exceeding ten years or to
both, and in addition any fish or fish products involved in
the transaction and those owned or controlled by such
person shall be forfeited.

PART VIII—AQUACULTURE

61.(1) No person shall engage in commercial
aquaculture activities except in accordance with this Act.

(2) A person who contravenes subsection (1)
commits an offence and shall be liable on conviction to a
fine not exceeding three hundred thousand shillings or to a
term of imprisonment not exceeding five years or to both.

62.(1) The Director-General shall, in consultation with
the Oceans and Fisheries Advisory Council, prepare an
aquaculture development plan for the review and
endorsement by the Board and approval by the Cabinet
Secretary, with the objective of promoting the sustainable
development of aquaculture in Kenya in accordance with
the principles and objectives of this Act.

(2) Any aquaculture development plan developed
under subsection (1) shall be for duration of three years.

(3) The aquaculture development plan shall include—

(a) a statement of the objectives and priorities of the
plan and a strategy for achieving those objectives;

Aquaculture
activities
requirements.
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(b) performance indicators to monitor the extent to
which the  objectives of the plan are being
attained;

(c) a strategy for monitoring progress at least on an
annual basis, and as appropriate an evaluation of
the implementation of the aquaculture plan that
preceded it;

(d) a description or identification of any area of water
which is suitable for aquaculture and the type of
aquaculture for which the area is suitable;

(e) a description of suitable methods for undertaking
any type of aquaculture;

(f) identification of suitable or unsuitable species of
fish for aquaculture;

(g) requirements or standards for water quality,
aquaculture waste, escapement, environmental
impact assessments and the introduction, transfer
and release of fish for purposes related to
aquaculture; and

(h) any other matter concerning aquaculture which the
Board or Director-General considers appropriate.

(4) The first aquaculture development plan shall be
prepared and submitted through the Board to the Cabinet
Secretary for approval as soon as reasonably practicable
and in any case within one year from the date on which this
Act enters into force.

63. The Director-General shall, in collaboration with Coleboraion
County authorities and relevant bodies, ensure that-

(a) aquaculture  development is  ecologically
sustainable and allows rational use of the resource
shared by aquaculture and other activities; and

(b) the livelihood, culture and traditions of local
communities and their access to fishing grounds
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are not affected by aquaculture development.
64.(1) No person shall, by carrying out aquaculture — i‘g{‘:::;‘fw o
activities, deprive a local community of its traditional waditional access to
access to fishing grounds without good cause and without ™™™
first consulting the affected community.

(2) A person who contravenes subsection (1) commits
an offence and shall be liable on conviction to a fine not
exceeding three hundred thousand shillings or to a term of
imprisonment not exceeding three years or to both, and in
addition shall restore to the local community its traditional
access.

.~ 3 County’s
65. (1) County governments shall monitor aquaculture T o

and mariculture practices and operations in areas under noncommercial
their respective jurisdictions pursuant to this Act. Aquaciure acivities

(2) Where any person or any County government
has cause to believe that any fish and fish products from
any waters used for aquaculture activities are infected with
a disease which can reasonably be foreseen to become, or
which has become, of epidemic proportions, such County
government shall in consultation with the Cabinet
Secretary, give notice in writing to the owner of the
relevant waters requiring the destruction of all fish and fish
products in the said waters or the taking of such other
measures as the county government may specify in the
notice.

(3) Every person who receives a notice under
subsection (2) shall comply with its requirements at her
own expense, and in default of such compliance, the local
fisheries authority may enter the relevant facility and take
or cause to be taken such measures as may be necessary for
complying with the requirements of the notice and any
expenses incurred shall be recoverable as a civil debt from
the person so notified.

(4) A person who does not comply with the
requirements in the notice received pursuant to subsection
(2) commits an offence and shall be liable on conviction
not exceeding three hundred thousand shillings or to a term
of imprisonment not exceeding three years or to both, and
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in addition shall be responsible for costs directly associated
with the resulting damage.

(5) Where an officer wilfully, negligently or without
justifiable cause issues a notice under sub-section (2), the
officer shall be held personally liable for any resultant loss.

66.(1) No person shall, without written permission
granted by the Director-General on the advice of the
Board—

(a) introduce or cause to be introduced into Kenya or
the Kenya fishery waters any exotic species of fish
or any genetically modified fish;

(b) transfer any eggs, fingerlings or seed of exotic or
genetically modified species or such adult species
of fish from one aquaculture establishment in
Kenya to another or from any location in Kenya to
another;

(c) import or export live fish for the purpose of
aquaculture; or

(d) release into the fishery waters any fish except for
indigenous wild fish caught in Kenya.

(2) Permission for any activity in subsection (1) may
be granted subject to such conditions as the Director-
General, with the written approval of the Board, considers
appropriate and after an environmental impact assessment
has been undertaken.

(3) A person who contravenes subsection (1)
commits an offence and shall be liable on conviction to a
fine not exceeding one million shillings or to a term of
imprisonment not exceeding five years or to both.

67.(1) The Director-General may inspect or cause to
be inspected any fish before or after they are imported for
the purpose of aquaculture and inspect or cause to be
inspected any fish produced by aquaculture operations that
are destined for export.

(2) The Director-General may seize, hold, quarantine,
disinfect or destroy any live fish that have been imported or
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that are destined for import or export for purposes of
aquaculture, and shall take such measures where it is
determined that the species are diseased or highly invasive.

68.(1) Each person engaged in commercial
aquaculture in Kenya shall ensure that aquaculture waste—

(a) does not cause an unsightly or offensive condition
at the licence area; and

(b) is secured or treated in a manner designed to
prevent it from being blown, washed or swept off
the licence area.

(2) Where any person fails or apparently fails to fulfil
the conditions set out in subsection (1), the Director-
General, in consultation with the National Environmental
Management Authority, may notify such person in writing
of the requirement to take measures to restore the
applicable area to such standard as the Director-General
may specify within a stated period of time, and may upon
inspection require such person to redesign the applicable
area.

(3) Each person who is notified by the Director-
General pursuant to  subsection (2) shall promptly fulfil
the requirements set out in the notification.

(4) A person who contravenes subsection (1) or (3)
commits an offence and shall be liable on conviction to a
fine not exceeding five hundred thousand shillings or to a
term of imprisonment not exceeding five years or to both,
and in addition shall be responsible for compensation for
the costs of restoring the applicable area as required
pursuant to subsection (2).

69.(1)Each person engaged in commercial aquaculture
in Kenya shall take appropriate measures to prevent or
minimise the risk of the escape of aquaculture stock into
the wild.

(2) Where there has been an escape of hatchery reared
aquaculture stock or damage to a farming structure,
equipment or facility that may lead to the escape of

Aquaculture waste.

Escapement.
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hatchery reared aquaculture stock, the operator of the
relevant aquaculture establishment shall take immediate
measures to minimise the damage and to repair any damage
caused to the extent possible.

(3) Each person engaged in commercial aquaculture
in Kenya shall, within twelve hours after becoming aware
of the escape of hatchery reared aquaculture stock or
damage to a farming structure in relation to a facility over
which the person exercises management or control or to
other equipment, that may lead to the escape of hatchery
reared aquaculture stock, notify the Director-General of the
escape or damage, including the following-

(a) the species of fish affected;

(b) the date (or an estimate of the date) on which the
escape or damage took place;

(c) the number and biomass (or an estimate of the
number and biomass) of the fish that have
escaped; and

(d) the age or developmental stage of the fish at the
time of their escape  and  details of  the
circumstances in which the escape or damage took
place,

and, within seven days after becoming aware of such
escape or damage, notify the Director-General in writing of
the action taken to deal with it.

(4) A person who contravenes subsection (1), (2) or
(3) commits an offence and shall be liable on conviction to
a fine not exceeding five hundred thousand shillings or to a
term of imprisonment not exceeding five years or to both.

70.(1) No person shall use in a commercial
aquaculture establishment any drug, pharmaceutical,
antibiotic or other chemical for the treatment of fish
diseases or for the enhancement of fish growth without the
written approval of the Director-General.

(2) A person who contravenes subsection (1) commits
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an offence and shall be liable on conviction to a fine not
exceeding five hundred thousand shillings or to a term of
imprisonment not exceeding five years or to both.

71. The Director-General shall have the authority to
collect information and data on wild and genetically
modified species for the purpose of assessing their impact
on aquaculture.

72.(1) No person shall, without a valid and applicable
aquaculture license—

(a) interfere with or harvest the product of an
aquaculture establishment without the written
authority of the licensee;

(b) place any object in the water, or promote or
undertake any activity in a manner so as to
obstruct an aquaculture operation being carried out
by another person;

(c) destroy, damage, displace or alter the position of
any equipment lawfully deployed in connection
with an aquaculture licence; or

(d) without lawful excuse cause the release of any
product of an aquaculture establishment.

(2) A person who contravenes subsection (1) commits
an offence and shall be liable on conviction to a fine not
exceeding two hundred thousand shillings or to a term of
imprisonment not exceeding five years or to both, and in
addition shall fully compensate the relevant licensee for
any damage which is the direct result of his/her
contravention.

73. Subject to applicable regional and international
law, the Director-General shall initiate dialogue with other
riparian States to ensure that governments and aquaculture
farmers are obliged to protect transboundary aquatic
ecosystems from-

(a) escapement of aquaculture species into shared
water bodies;
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(b) waste from aquaculture activities;

(c) diseases that are likely to become or have reached
epidemic proportions; and

(d) effluent that might affect transboundary aquatic
ecosystems.

74. (1) The Cabinet Secretary may make Regulations i:i‘;‘c“lﬂf;; f08
for the better carrying out of the provisions of this Act.

(2) Without prejudice to the generality of the
provisions of subsection (1), the Regulations shall
include—

(a) fish hatchery standards;

(b) qualifications of persons authorized to offer
aquaculture extension services;

(c) the mode of establishment of fish cages or any
such form of aquaculture establishment in Kenya
fishery waters;

(d) aquaculture extension systems;

(e) fish disease surveillance, control and management
in aquaculture establishments;

(f) the use of biotechnology to increase productivity;
(g) codes of practice for fish farmers; or

(h) any other measure that he deems necessary for the
proper management of aquaculture.

PART IX —INFORMATION, DATA AND
RECORDS

I~ 1 4 Inf ion, d
75.(1) The Director-General may, for purposes of this ~ormaon.  daa

Act, require any person to keep and furnish in such manner
and form and at such time as the Director may specify—

(a) any information and data, including information
relating to fishing, fisheries, aquaculture, landing,
research, storage, food safety, processing, buying,
selling, exports and other related transactions;
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(b) accounts, records, returns, documents; and

(c) any other information in relation to activities
falling within the scope of this Act additional to
that specified under this Act.

(2) The following categories of persons shall keep
such accounts, records, documents, and furnish such
returns, data and other information, in accordance with the
requirements under this Act—

(a) holders of licences or authorizations issued under
this Act;

(b) owners, operators, legal representatives, and
masters of vessels licensed or authorized under
this Act;

(c) owners and persons in charge of any premises
where fish or fish products are received, bought,
stored, transported, processed, sold, or otherwise
disposed of;

(d) persons who engage in the receiving, buying,
selling, transporting, processing, storage, export,
import or disposal of fish or fish products;

(e) persons who engage in commercial aquaculture
activities;

(f) persons engaged in recreational fishing;

g) persons engaged in fishing otherwise than for the
purpose of sale of the fish caught, including
research; and

(h) such other persons who may be required to do so
by the Director-General pursuant to this Act.

(3) The Director-General may, for purposes of
verification of accounts, records, documents, returns, or
information required to be kept, furnished or communicated
in any manner or form under subsection (1) or (2)—

(a) audit or inspect any accounts, records, returns or
other information or place where such information
may be kept;

(b) audit or inspect any vessel, processing plant
aquaculture establishment or other facility
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operating under the scope of this Act; and

(c) require from any person further information,
clarification or explanation regarding any
accounts, returns or information kept, furnished or
communicated under this section in accordance
with such time limits as may be specified or
prescribed.

(4)A person who—

(a) is required pursuant to subsections (1), (2) or (3) to
keep, furnish, provide or communicate any
accounts, records, returns or other data or
information and does not do so as lawfully
requested or required; or

(b) does not facilitate, assist or comply with the
requirements for an audit or inspection undertaken
pursuant to subsection (3),

commits an offence and shall be liable on conviction
to a fine of three hundred thousand shillings or to a term of
imprisonment not exceeding five years or to both, and any
licence issued pursuant to this Act which is held by such
person shall be revoked.

76. Ownership of all information required to be
- reported,notified or otherwise given to the Government and
all information generated by automatic location
communicators or similar device that is part of a vessel
monitoring system under this Act is vested in the
Government.

77. (1) True copies of all agreements setting out the
terms of partnership, association or other contractual
obligations of agents to vessel owners shall be deposited in
their full and unabridged form with the Ministry upon the
application in respect of a foreign fishing vessel for any
licence or authorization under this Act.

(2) In cases where an agreement contains information
of a significantly sensitive commercial nature, such
information may be concealed provided that it is declared,
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certified and legally notarised as such.

(3) A person who contravenes subsection (1) commits
an offence and shall be liable on conviction to a fine of one
million thousand shillings or to a term of imprisonment not
exceeding three years or to both.

(4) Any person who, not being party to the
partnership, association or other contractual obligation
referred to in subsection (1), divulges information of a
confidential nature or conceals information which is not of
a significantly sensitive commercial nature, commits an
offence and shall be liable on conviction to a fine of three
hundred thousand shillings or to a term of imprisonment
not exceeding five years or to both.

78.(1) The labels of any container or packaging
materials containing fish harvested in the Kenya fishery
waters shall clearly indicate—

(a) that the fish were harvested in the Kenya fishery
waters, irrespective of the flag State of the vessel
or nationality of any person involved in the
production of such fish, and shall not indicate in
any way that such fish is the product of any State
other than Kenya;

(b) the name of the fishing vessel that harvested the
fish;

(c) the name of the company that is the owner or
operator of the fishing vessel; and

(d) such other information that may be prescribed.

(2) A person who contravenes subsection (1) commits
an offence and shall be liable on conviction to a fine of
three hundred thousand shillings or to a term of
imprisonment not exceeding three years or to both.

79.(1) Any information given, furnished or maintained
or required to be given, furnished or maintained under this
Act shall be true, complete and accurate.

Information on
labels of containers,
etc. containing fish
harvested in Kenya
fishery waters.

Information to be
true, complete and
correct.



The Fisheries Management and Development Bill, 2014

(2) A person who keeps, furnishes or communicates
any accounts, records, returns or information by or under
this Act, and gives, furnishes, or maintains information
which is false, misleading or inaccurate in contravention of
subsection (1) in any material respect, commits an offence
and shall be liable on conviction to a fine of three hundred
and fifty thousand shillings or to a term of imprisonment
not exceeding three years or to both, and any relevant
licence issued pursuant to this Act which is held by such
person may be revoked.

80.(1) No person carrying out duties or responsibilities
under this Act, including the Cabinet Secretary, Board
members and Director-General shall, unless authorized or
otherwise provided or directed in accordance with this Act,
reveal information or other data of a confidential nature or
designated as confidential in accordance with this Act,
acquired by virtue of their said authority, duties and
responsibilities to any person not having such authority or
carrying out such duties and responsibilities.

(2) The Cabinet Secretary in consultation with the
Director-General may designate any information as
confidential, and in doing so may also exempt general
summaries of aggregated information from confidentiality
requirements.

(3) The Director-General may authorise in writing
any person to—

(a) receive or access confidential information;

(b) access or restrict access to such premises holding
confidential information as he/she may designate.
(4) Notwithstanding  subsection  (2), the
following information shall be confidential unless the
Cabinet Secretary in consultation with the Director-
General otherwise directs—

(a) any information or data of a commercial nature
provided in records, returns, or other documents
required under this Act;

Confidential
information.
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(b) any information or data supplied by a vessel
monitoring system or part thereof in accordance
with this Act;

(c) such raw data from scientific research as may be
designated by the Cabinet Secretary in
consultation with the Director-General; and

(d) such other information or data as may be required
by the Cabinet Secretary in consultation with the
Director-General.

(5) Information may be disclosed to the
extent—

(a) that disclosure is authorized or required under this
Actorany other law;

(b) that the person providing the information
authorized its disclosure;

(c) necessary to enable the Director-General to
publish statistical information relating to the
fisheries sector;

(d) necessary for enforcement of Kenya laws by other
Ministries and agencies of the Government of
Kenya;

(e) necessary to discharge regional or international
obligations or to promote regional and
international cooperation or coordination in
monitoring, control and surveillance of relevant
activities; and

(f) necessary to enable advice to be given to the
Cabinet Secretary.
(6) The Cabinet Secretary in consultation with
the Director-General may authorise the release of any
information—

(a) relating to the real-time or other position of any
vessel, upon request, to the responsible authority
for purposes including surveillance, search and
rescue and other emergency;
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(b) for purposes he or she deems would be supportive
of the objectives and enforcement of this Act,
including reasonable transparency in

decision-making; or

(c) designated as confidential for such purposes as the
Cabinet Secretary may approve or as may be
prescribed.

(7) Any information designated as confidential
shall maintain such classification for a period of five
years from the time of such designation, and at the
expiry of five years, the Cabinet Secretary in
consultation with the Director-General may extend such
classification for a further period of up to five years or
more as they may deem necessary for purposes relating
to the objectives and enforcement of this Act.

(8) A person who does not comply with the
requirements of subsection (1), except where disclosure
is authorized pursuant to subsection (3), (5) or (6)
commits an offence and shall be liable on conviction to
a fine of one million shillings.

81.(1) The Director-General shall establish and

maintain a national register of licences and authorizations
issued under this Act in accordance with such requirements
as may be prescribed or required by the Minister.

(2) The register established under subsection (1) shall

include —

(a) information on applications for licences and
authorizations under this Act;

(b) information on each licence and authorization
issued, renewed, suspended or cancelled under this
Act, including the activity, date and duration;

(c) information on each licensed or authorized person;

(d) information on the relevant vessel, facility, and/or
licensed or authorized activity;

Registers of licences
and authorizations.
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(e) any record of non-compliance with the licence or
authorization;

(f) any record of action taken as a result of non-
compliance;

(g) the requirements of any relevant international
conservation and management measures of an
organization of which Kenya is a member or
cooperating non-member; and

(h) such other information that may be prescribed or
required by the Director-General.

(3) The register established under subsection (1) shall
contain information relating to fishing vessels licensed or
authorized for fishing or fishing related activities-

(a) within areas under national jurisdiction; and
(b) in areas beyond national jurisdiction.

(4) The Director-General shall, in respect of
information contained in the register in accordance with
subsection (2), provide access to such information on
request by directly interested Government bodies, regional
fishery bodies including regional fisheries management
organizations, international organizations and foreign
States or entities, taking into account any applicable laws
regarding the confidentiality or release of such information.

(5) The Director-General shall ensure that the
information on each license and authorization in the
database is sufficient for purposes of fisheries management
and monitoring, control and surveillance, and to implement
the international and regional agreements to which Kenya
is party or cooperating non-party.

(6) The Director-General shall ensure that, where
appropriate, information is released from the database and
communicated to other States and regional and
international organizations in a timely manner to ensure the
discharge of the regional and international obligations of



The Fisheries Management and Development Bill, 2014

Kenya including as a flag State and as a member of
regional fisheries management organizations.

(7) Registration of a licence or authorization in the
national register shall not be considered a licence or
authorization for the purposes of this Act.

(8) A person may, upon payment of such fee as may
be prescribed, access any non-confidential information
from the register.

82. The Director-General shall maintain and make
publicly available a record of the outcome of any legal or
administrative action taken in respect of any violation
against this Act that results in a judgment or administrative
determination.

83. The Director-General shall make information
available to the public and as necessary disseminate
relevant information to stakeholders for purposes of
fisheries conservation, management and development,
including regional and international organizations, except
for such information that may be designated confidential in
accordance with section 82.

PART X— LICENSING AND REGISTRATION
Licences, authorizations and registration

84.(1) A valid and applicable licence issued in
accordance with section 89(3) shall be required for—

(a) using an industrial fishing vessel for fishing or
fishing related activities in the Kenya fishery
waters;

(b) using a semi-industrial fishing vessel for fishing or
related activities in the Kenya fishery

waters;

(c) using an artisanal fishing vessel for commercial
purposes

(d) using any vessel for recreational fishing in the

Information on legal
and  administrative
action taken in
respect of violations
of the Act.

Information
available to public.

Licences and
authorizations
required.
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Kenya fishery waters;
(e) operating a fish processing establishment;
(f) commercial aquaculture; and

(g) such other activity or activities within the scope of
this Act for which a licence or authorization may
be required by the management measures in an
applicable Fisheries Management Plan adopted in
accordance with the requirements in this Act, or as
may be prescribed from time to time.

(2) A valid and applicable written authorization
issued in accordance with section 88 and 89 shall be
required for—

(a) using a Kenyan fishing vessel in areas outside the
Kenya fishery waters;

(b) each transhipment, including the transfer of fish
from a fishing vessel to a carrier vessel or a shore
based facility for the purpose of export;

(c) using any vessel for marine scientific research or
test fishing;

(d) using any foreign fishing vessel to enter a port in
Kenya; and

(e) deployment and maintenance of any fish
aggregating device in the Kenya fishery waters.

85.(1) Any person fishing only for purposes of non- f:f;j;‘;::‘ o
commercial subsistence, intended to result in consumption licence
of the fish caught, shall be exempt from the requirement for ™"

a licence but shall require to apply for registration.

(2) The Cabinet Secretary may by order published in
the Gazette determine the quantity of fish which may be
deemed to be fish for own consumption under subsection
(1), and different quantities may be determined for different
areas of Kenya.
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(3) Subsection (1) shall not apply to a person
employed by a licensee, or, subject to section 23 of the
Penal Code, to a company which is a licensee, in respect of
any act done by the person or company as such licensee.

86.(1) The Board, on the recommendation of the
Director-General may approve the grant or renewal of
licences or authorizations for any purpose specified in
section 87 after all inspections, verifications and other pre-
licensing requirements under this Act have been discharged
and each licence or authorization shall be issued or
renewed upon the written endorsement of the Cabinet
Secretary.

(2) A licence or authorization shall not have legal
force or effect unless it has been approved and endorsed as
required in subsection (1).

(3) The Director-General shall, in approving or
renewing a licence under subsection (1), act in accordance
with the procedures required pursuant to this Act and such
other transparent and accountable standards as may be
determined and published.

(4) The Director-General shall promptly issue such
licences or authorizations when all required conditions
under this Act have been met and the Cabinet Secretary has
endorsed such licence or authorization.

(5) Where the Director-General declines to approve,
issue or renew a licence or authorization, the Director-
General shall state in writing reasons for the decision, and
promptly transmit them to the applicant.

87.(1) In approving or renewing licences and
authorizations pursuant to this Act, and in setting the level
of any performance bond required pursuant to section 134
, the Director-General shall take into account the extent to
which the relevant fishing vessel, including its operator or
other relevant person, as appropriate, has—

the ability to comply with, or has complied with
this Act, relevant laws of Kenya and any

(a)

Grant, renewal and
issuance of licences
and authorizations.

Standards for
approval,  renewal
and issuance of
licences and
authorizations.
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(b)

(©

(d)

(e
()

€3]

(h)

@)

applicable licensing terms and conditions or
Fisheries Management Plan and such other
standards as may be required in writing by the
Director-General;

complied, and has the ability to further comply
with  other  applicable  regional  and
international obligations of Kenya;

complied with all applicable vessel registration
requirements;

complied with all applicable requirements for
pre-licensing  inspections  and  related
procedures, including as appropriate the full
payment of costs for inspections;

provided all required data and information;

in the case of an operator or person, complied
with applicable laws of other States and
international conservation and management
measures;

where the applicant has been convicted of any
offence under this Act or any other law
relevant to the activity for which application
was made, the requirements of the judgment
have been fully met; and

complied with other relevant laws of Kenya
including any applicable requirements of the
Merchant Shipping Act .

In approving or renewing licences and

authorizations in respect of any fishing vessel other than a
Kenya fishing vessel pursuant to this Act, and in setting the
level of any performance bond required pursuant to section
136, the Director-General shall take into account the ability
of the relevant flag State to ensure compliance by its
fishing vessels with the laws of Kenya.

3)

An industrial or semi-industrial fishing licence

shall not be issued or have legal force or effect unless the
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relevant vessel submits to inspection at the port of
Mombasa or such other port as may be required by the
Director-General, at the expense of such vessel, and it is
established in writing by an inspector, or in the case of a
port outside Kenya a person duly authorized by the relevant
government agency to carry out the duties of an inspector,
that all required licence conditions have been met,
including that all gear on board is authorized pursuant to
the licence.

(4) A fish processing licence shall not be issued or
have legal force or effect unless the Director-General is
satisfied that the fish processing establishment or any other
operation complies with all such safety and sanitary
standards as this Act, other laws of Kenya and conditions
as the Cabinet Secretary by notice in the Gazette may
require.

88.(1) A licence or authorization shall not be
approved, endorsed, issued or renewed where—

(a) a relevant vessel is not intended for use as a
fishing vessel;

(b) a relevant vessel does not hold a valid and
applicable registration, or holds more than one
registration;

(c) a relevant vessel is not a Kenya vessel and does
not have a valid and applicable authorization or
licence from its flag State to fish in areas beyond
national jurisdiction, including in Kenya fishery
waters;

(d) the issuance of a licence would be contrary to any
applicable fisheries management plan or an
aquaculture development plan;

(e) the applicant for a commercial aquaculture licence
has not undertaken an environmental impact
assessment as required in respect of an aquaculture
licence, or that such an assessment concludes that
a licence should not be approved, endorsed, issued

Requirements for
denial of licences
and authorizations.
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®

(h)

®»

()

or renewed;

the species of fish that the applicant for a
commercial aquaculture licence proposes to
farm, the method of aquaculture that the

applicant proposes to employ or the
proposed site for aquaculture do not meet
standards or requirements that may be prescribed
or publicly notified for aquaculture;

within the previous six years, the applicant, or a
vessel or person closely connected with the
applicant in respect of activities falling within the
scope of this Act, has been convicted of a serious
offence pursuant to this Act or any international
agreement and has not complied with a
Judgment or administrative determination unless,
in respect of a vessel there has been a change of
ownership of the vessel and there is no connection
between the former owner(s) and the new
owner(s), and the new owner(s) do not have a
history of engaging in illegal, unreported or
unregulated fishing;

the applicant, vessel, or associated person has been
charged with an offence pursuant to this Act more
than three times and has—

(1) not submitted to judicial or administrative
procedures; or,

(i1) has submitted to judicial or administrative
procedures but has not fully complied with the
final decision or determination;

the issuance of the licence or authorization would
be inconsistent with an international agreement to
which Kenya is party;

the operator of the fishing vessel has not provided
a performance bond if so required pursuant to
section 136;

(k) the activity is likely to threaten the sustainability
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of a fishery resource;

(1) in the case of a foreign fishing vessel, an agent has
not been appointed; or

(m)the vessel in respect of which the licence is sought
has been included on a list of illegal, unreported
and unregulated fishing vessels established and
maintained by a competent regional fishery body
in accordance with its rules and procedures.

(2) A licence or authorization shall not be approved,
issued or renewed for any fishing vessel if that vessel was
previously licensed or authorized by a foreign State for
fishing within or in areas beyond national jurisdiction and
was convicted of a violation under national law or
undermined the effectiveness of international conservation
and management measures, and, as a consequence-—

(a) the foreign State suspended such licence or
authorization because of illegal, unreported or
unregulated fishing activities by the vessel, and the
suspension has not expired; or

(b) the foreign State within the last three years
preceding the application for a licence under this
Act withdrew such licence or authorization for
illegal, unreported or unregulated fishing
activities.

(3) The restriction in subsection (2) does not apply if
the ownership of the vessel has changed since the
vessel undermined international conservation and
management measures, and the new owner has
provided sufficient evidence to the Director-General
demonstrating that the previous owner or operator
has no further legal, beneficial or financial interest
in the vessel.

(4) For the purpose of subsection (1) (e) the term
‘associated’ shall include situations where the same legal or

beneficial owner, or agent is shared.

89.(1) Except where otherwise prescribed, an

Application for
the grant or renewal of
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application for a licence or authorization under this Act e o A
shall—

(a) contain such information as may be required in
this Act or in writing by the Director-
General or as may be prescribed;

(b) be in such form as may be prescribed or such other
form as may be approved by the Director-General;

(c) in the case of industrial fishing vessels, be
accompanied by an International Tonnage
Certificate showing the gross tonnage issued under
the International Tonnage Rules;

(d) be accompanied by a fishing plan which shall
specify for each month of the full period of
validity of a licence or authorization, a fishing
plan including the—

(1) fishing gear to be used;

(i) species to be targeted for fishing, and
expected quantity;

(iii) species that will constitute bycatch and expected
quantity; and

(iv) area in which fishing or fishing will take place;
and

(e) be made in accordance with such procedures and
other requirements as may be approved by the
Director General.

(2) A non-refundable application fee as may be
prescribed shall be payable and shall accompany every
application for a licence or authorization required pursuant
to this Act or the renewal of such licence or authorization.

(3) Where—

(a) the Director-General considers that an application
has been made for an inappropriate class of
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licence;

(b) there is insufficient evidence or information
accompanying the application upon which to make
a recommendation regarding the application;

(c) the information accompanying the application
appears to be false, misleading or inaccurate; or

(d) upon such other grounds as may be approved by
the Board,

the Director-General shall return the application to the
applicant with details of her/his reasons for returning the
application, and the applicant may submit a revised
application with such additional evidence or information as
may be appropriate.

(4) If the information on an application is found to be
false, misleading or inaccurate the Director-General may
decline to grant the licence or authorization, or if such
information is discovered to be false, misleading or
inaccurate after the grant of the licence or authorization, the
Director-General may suspend or cancel the licence or
authorization.

90.(1) A licence or authorization granted under this
Act—

(a) shall be subject to the terms and conditions,
requirements and endorsements as are provided in
this Act or as may be otherwise prescribed or
required by the Director-General by Public Notice
from time to time;

(b) subject to subsection (2), shall enter into force on
the date specified in it; and

(c) unless sooner revoked or suspended in accordance
with this Act, remains in force until the date on
which it expires in accordance with the period
approved by the Director-General from time to
time for the class of licence or authorization to
which it belongs.

Terms
conditions
licences
authorizations.
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(2) No licence or authorization shall be issued unless-

(a) the approved fee and other required charges have
been paid at the required time; and

(b) where applicable—

(1) a performance bond has been issued as
required pursuant to section 136 and notified
to the Director-General; and

(ii) any access fee or other charges or levies
payable under any relevant access agreement
or arrangement, right or licence have been
paid.

(3) The holder of a licence or authorization issued
pursuant to this Act shall—

(a) comply with this Act, the laws of Kenya, any
applicable access agreement, fisheries
management plan, and international conservation
and management measures;

(b) comply with all relevant provisions of national law
relating to navigational standards and the safety of
vessels at sea, standards relating to work
conditions on board fishing vessels; and

(c) not engage in fishing or fishing related activities,
operate a fish processing establishment or
engage in commercial aquaculture except as
stated in the licence or authorization.

(4) The holder of a licence or authorization in respect
of a fishing vessel shall ensure that the licence or
authorization, or a certified copy thereof is carried on board
any relevant vessel at all times during the period of validity
and the master shall upon request, produce it to an
authorized officer or inspector or other person authorized
under this Act to inspect it, provided that the Director-
General may authorise a true copy of a licence to be
temporarily carried in circumstances where it has not been
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reasonably practical for the original to be placed on board a
vessel.

(5) The holder of a licence or authorization issued
pursuant to this Act, other than for a fishing vessel, shall
display the licence or authorization or a certified copy
thereof in the registered business office, and produce it
upon request to an authorized officer or inspector or other
person authorized under this Act to inspect it.

(6) A person who contravenes subsection (3), (4) or
(5) commits an offence and shall be liable on conviction to
a fine not exceeding three hundred and fifty or to a term of
imprisonment not exceeding three years or to both.

91.(1) Where commercial employment is foreseen in ‘:;f;f;cy’x:m it ci[ize‘:;
relation to the activity for which the licence or of Kenya
authorization is sought, it shall be a condition of  they ef2007.
licence or authorization that citizens of Kenya possessing
the necessary qualifications and experience shall be given
preference for employment, and such employment shall be
in accordance with the Employment Act, 2007.

(2) A licensee shall not—
(a) import unskilled labour; or
(b) in any case use child labour,

for the carrying out of any of its operations undertaken
under the terms of the applicable licence or authorization.

(3) Where the applicant for a licence or authorization
is partly or wholly a foreign citizen or company, or where
an applicable fisheries access agreement, arrangement,
right, licence or authorization has been entered into
pursuant to section 89 and 90, such applicant shall be
required, to the extent possible and in such manner as the
Director-General may in consultation with the Cabinet
Secretary approve, to contribute to the training and
employment of Kenya citizens taking into account the
requirements of safety and the need to maintain acceptable
standards of efficiency in the conduct of the operations.
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(4) A person who contravenes subsection (2) or who
does not fulfil requirements made by the Director-General
under subsection (3) commits an offence and shall be liable
on conviction to a fine not exceeding three hundred
thousand shillings.

92. A licence or authorization issued pursuant to this o |

Act shall, unless otherwise provided, be valid for a autorizations.
maximum period of one year and may be renewable,
subject to any fisheries management decision taken in
accordance with this Act and the terms and conditions set
out in the licence or authorization.

93.(1) A licence or authorization granted under this  Fees chargesor
Act shall be subject to payment of—

(a) such licence fee prescribed for that class of licence
as may be prescribed; and

(b) such other fees, charges or levies as are set out in
this  Act, or as may be prescribed or required by
the Director General by public notice.

(2) The Director-General may, as a component of the
licence or authorization fee for any fishing vessels, charge
for the costs relating to observers described in section
1470of this Act, and shall deposit such component into a
designated account in the Fund established in section 27
and use such component solely for the purposes of the
observer programme set out in section 149 and to pay the
observer costs identified in section 152.

(3) The Director-General may charge licence holders
for the costs of services, including inspection services, in
accordance with such policy and at such levels as the
Cabinet Secretary may establish by Public Notice.

(4) Unless otherwise prescribed or required, the
amounts payable pursuant to subsections (1), (2) and (3)
shall be paid as a condition of the issuance of a licence and
no licence shall be issued unless they have been paid in
full.

94.(1) The Director-General may, by written notice Suspension o

cancellation of licence
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to the holder of a licence or authorization or that person’s o 2herzton
agent, suspend or cancel any licence or authorization issued
pursuant to this Act for any of the following reasons—

(a) there has been a contravention of the licence or
authorization, this Act, an applicable international
agreement or international conservation and
management measures or relevant applicable law
of a third country in respect of which the licence
or authorization was given, and—

(i) any applicable law or international agreement
providing for such suspension or cancellation;

(ii) the relevant person or persons involved in such .
contravention has or have not submitted to the
legal or administrative process, or complied
with the requirements of an applicable fine,
penalty or other determination; or

(iii) the Director-General, having regard to the
nature and seriousness of the contravention,
considers it appropriate to suspend or cancel
the licence or authorization;

(b) there has been a failure to maintain or comply
with, or there has been any material change or
change in circumstances affecting the eligibility
criteria for the licence or authorization, in the—

(i)  registration of a company or a vessel;

(i)  ownership or beneficial ownership or control
of a company or vessel since the time of
licence approval; or

(iii)  characteristics, identification markings, or gear
of any licensed industrial fishing vessel;

(a) the licence or authorization holder has furnished
information which is untrue, incomplete or
misleading in connection with the licence
application;

(b) where a licence or authorization may be
transferred, this has been done without the written
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approval of the Director-General and endorsement
by the Cabinet Secretary;

(c) any fees, charges or levies required to be paid after
the issuance of the licence or authorization have
not been paid as required,

(d) it is necessary to do so to implement conservation
and management measures under this Act, in
accordance with its objective and principles;

(e) in the case of a commercial aquaculture licence,
the licence holder fails to establish the aquaculture
operation within the time specified by the
Director-General; or

(f) such other reasons as may be prescribed or
provided in relevant laws of Kenya.

(2) The Director-General shali suspend or cancel a
licence or authorization in accordance with such procedures
as may be prescribed, where—

(a) this Act, a fisheries management plan, aquaculture
development plan or any international agreement
so requires; and

(b) such suspension or cancellation is endorsed by the
Cabinet Secretary.

(3) Where a licence or authorization has been
suspended or cancelled in accordance with subsection (2),
the Director-General shall notify the applicant of the
reasons.

(4) There shall be no refund of fees paid in respect of a
licence or authorization suspended or cancelled under this
Act.

(5) No person shall engage in any activity for which
the relevant licence or authorization was issued after a
notice of suspension or cancellation given pursuant to
subsection (3) has been received by the holder.

(6) A person who contravenes subsection (5) commits
an offence and shall be liable on conviction to a fine not
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exceeding five hundred thousand shillings or to a term of
imprisonment not exceeding five years or to both.

95.(1) A licence or authorization issued pursuant to Teminaton of licences
. s . and authorizations.
this Act shall automatically terminate—

(a) upon the expiration of the period for which it was
valid;

(b) where a vessel changes the country of registration,
becomes registered in more than one country or is
de-registered; or

(c) where the master, owner or charterer of the fishing
vessel to which the licence or authorization relates
is convicted of an offence under this Act and a
decision to terminate the licence or authorization
has been taken by the relevant judicial or
administrative proceedings.

(2) There shall be no refund for a licence or
authorization terminated pursuant to this Act.

(3) No person shall engage in any activity for which
the relevant licence or authorization was issued after it has
automatically terminated in accordance with conditions
specified under subsection (1) (a), (b) or (c).

(4) A person who contravenes subsection (3) commits
an offence and shall be liable on conviction to a fine to a
fine not exceeding oné million shillings or to a term of
imprisonment not exceeding five years or to both.

96.(1)Any licence or authorization issued pursuant to [t of icences and
this Act shall be —

(a) issued to a specific fishing vessel or activity; and

(b) personal to the holder of that licence.

(2) Notwithstanding subsection (1), a licence issued
to an industrial fishing vessel may be transferred to another

industrial fishing vessel with the same characteristics and
under the same agency with written authorization by the
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Director-General and endorsement by the Cabinet
Secretary.

97. An applicant for a licence who is aggrieved by a Figtot el

decision not to grant or renew any licence or authorization
under this Act, or to a person who holds a licence or
authorization who is aggrieved by a decision to suspend or
cancel such licence or authorization may appeal to the
Board within thirty days of receiving notification of such
decision, and may further appeal to the Cabinet Secretary
within thirty days of receiving notification of the Board’s
decision.

Fishing, transhipment and fish aggregating devices

sohi : . . g ) Conditions  for
‘ 98.(1) flshlng licences 1ssu§°.d .for 1ndu§tr1f'11 Or SemMli- g . o oo o dusil o0
industrial fishing vessels for fishing or fishing related semi-industrial fishing
activities shall include the following conditions— S

(a) the fishing vessel shall clearly display at all times
such markings as may be prescribed and shall not
change such markings without written permission
from the Director-General;

(b) the fishing vessel shall at all times fly the flag of
the State of which it is national;

(c) the operator shall hold a valid registration in
respect of the fishing vessel as may be required by
the flag State or entity for that type of vessel and
issued by such flag State or entity;

(d) the operator shall hold only one valid registration

in respect of the fishing vessel and shall not at
the same time hold more than one such
registration;

(e) the operator shall comply at all times with such
requirements for trawling gear as may be
prescribed;

(f) the operator shall not carry on board the fishing
vessel any fishing gear that has not been approved
for fishing activities pursuant to  the fishing
licence or authorization;

(g) the operator shall not carry firearms aboard unless
authorized by the Director-General;
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(h)

)

(k)

unless otherwise authorized by the Director-
General, the operator shall ensure that at least
forty five percent of the crew members on board
each fishing vessel are citizens of Kenya;

the operator shall comply with all relevant
provisions of national law relating to
navigational,standards relating to work conditions
on board fishing vessels and the safety of vessels
at sea;

the operator shall comply with any direction given
by the Director-General for inspection of the
vessel prior to departing from the Kenya fishery
waters; and

such other conditions that are required pursuant to
this Act, or that may be required by Public Notice
by the Cabinet Secretary by notice in the Gazette
or as may be prescribed.

(2) A person who contravenes any condition in
subsection (1) commits an offence and shall be liable on
conviction to a fine not exceeding fifty million shillings or
to a term of imprisonment not exceeding five years or to

both.

99.

(1) In addition to the conditions specified in

section 92, licences issued to industrial fishing vessels for
fishing or fishing related activities shall be subject to the
following conditions-

(a)

(b)

the operator shall maintain fishing and
navigational logbooks at all times in the English
language with such information and in the format
as may be prescribed or required by the Cabinet
Secretary;

the operator shall install, maintain and operate, in
accordance with the requirements of this Act, an
automatic location communicator or such other
equipment integral to a vessel monitoring system
as the Cabinet Secretary may require;

Conditions  for

industrial
vessels.

fishing
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(c)

(d)

(e)

(H

(&)

(h)

®

*)

the operator shall carry on board an observer
designated by the Director-General and comply
with all requirements relating to observers set out
in this Act;

the operator shall report in writing the vessel’s
position, catch and such other information that
may be required by the Director-General to the
Kenya Fisheries Service every twenty-four hours
while in the Kenya fishery waters;

the operator shall continually monitor the
international distress and call frequency and the
international safety and calling frequency;

the operator shall ensure that a recent and up-to-
date copy of the International Code of Signals be
carried on board and accessible at all times;

the operator shall ensure that a recent and up-to-
date set of charts showing the Kenya fishery
waters is carried on board at all times;

the operator shall not at any time, except for
purposes of steaming directly into port with all
gear stowed, cause or allow the fishing vessel to
enter, be present in, engage in fishing for or take
or carry on board or possess fish taken from the
territorial sea or other area closed to fishing;

the operator shall not at any time cause or allow
the fishing vessel to engage in fishing for or take
or carry on board or possess fish taken from a
closed area or from any marine protected area
declared pursuant to this Act where such fish are
protected;

the operator shall retain no more than thirty
percent of the bycatch, or such other amount as
maybe prescribed and the remaining portion of the
bycatch shall be landed as required pursuant to
subparagraph (k);

except where transhipment has been authorized,
all catch, or a designated portion, shall be landed
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for sale in the local market at such places as may
be designated in the licence or directed in writing
by the Director-General, and unless otherwise
prescribed shall include the following landing
obligations for each designated class of vessel in
respect of the total fish catch taken from Kenya’s
Economic Exclusive Zone on a yearly basis—

(i) purse seiners at thirty per centum;

(ii) long liners at thirty per centum; and

(iii) shrimp trawlers at seventy per centum of the
bycatch and five per centumof the shrimp;

(1) no person shall use a Kenya fishing vessel, being
an industrial fishing vessel, except with a valid
and applicable authorization issued pursuant to an
application made in accordance with such form as
may be prescribed, for fishing or fishing related
activities—

(i) on the high seas;

(ii) in areas under the national jurisdiction of any
other State except in accordance with the laws
of that State; or

(iiithat do not comply with an applicable
international agreement or undermine the
effectiveness of international conservation and
management measures;

(m) no person shall use a Kenya fishing vessel, being
an industrial fishing vessel, during the period of
validity of the licence-

(i) for fishing or fishing related activities on the
high seas for fishing related activities in areas
subject to international conservation and
management measures unless the licence or
authorization has been endorsed to authorise
such fishing;
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(i1) in areas of national jurisdiction of other States
except in accordance with a licence or
authorization and the laws of that State; or

(111) to engage in any activity on the high seas or in

areas of national jurisdiction of other States

which does not comply with an

applicable  international = agreement  or

undermines the effectiveness of international

conservation and management measures in an
area to which such measures apply;

(n) unless the Director-General otherwise directs in
writing or unless the master of the fishing vessel is
able to communicate effectively in English, the
operator shall ensure that the fishing vessel has on
board at all times while in the Kenya fishery
waters a person who is able to communicate
effectively in English and in the language of the
master; and

(o) such other conditions that may be required by
Public Notice by the Cabinet Secretary or
prescribed in accordance with this Act.

(2) A person who contravenes any condition in
subsection (1) commits an offence and shall be liable on
conviction to a fine not exceeding fifty million shillings or
to a term of imprisonment not exceeding five years or to

both.

100.(1) In addition to the conditions described in ;‘;P"'.;‘;ﬁsg;”"g‘;‘;;‘;
sections 92 and 101,the operator of each industrial fishing vesseis.
vessel shall make such reports as may be prescribed or
required by the Director-General as a condition of licence

or authorization, which shall include—

(a) maintaining a fishing log for each fishing trip in
the area to which the relevant licence applies in
the English language or other language approved
by the Director-General, which shall include—

(1) the gear type used;
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(ii) the noon position of the vessel and, where
applicable, the set position of the fishing gear
and soak time or the number of hooks and the
sea surface temperature;

(iii) the total number of hauls per day, aggregate
time for each haul and total number of days
fished per fishing trip;

(iv)the species of fish taken and the size and
quantity of each species by weight or number
as may be specified in the relevant reporting
form;

(v) the species of fish returned from the vessel to
the sea, the reason for the discard, the quantity
of each species by weight or number; and

(vi)such other information as may be prescribed or
as the Director-General may require.

(b) reporting information as may be prescribed or
required approved by the Director-General relating
to the position of, and the catch on board, the
vessel and such other information that may be
required by this Act or the Director-General at the
following times—

(i) at least twenty four hours prior to the
estimated time of entry into and departure
from the Kenya fishery waters;

(ii) each day while the vessel is in the Kenya
fishery waters;

(iii) at least twenty four hours prior to the
estimated time of entry or departure from port;

and

(iv)upon entry into or departure from a closed area
or marine protected area.

(c) ensuring that any information or data which may
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be required to be  transmitted by radio
communication, a transponder, automatic location
communicator or other component of a vessel
monitoring system is transmitted continuously,
accurately and effectively to the designated
receiver;

(1) providing such daily information as and in the
form the Cabinet Secretary may require to give
effect to its duty under international

agreements and law; and

(i1) certifying that all information provided
pursuant to subparagraphs (a), (b), (c) and (d)
is true, complete and correct.

(2) A person who contravenes any condition in
subsection (1) commits an offence and shall be liable on
conviction to a fine not exceeding one million shillings or
to a term of imprisonment not exceeding five years or to
both.

101.(1) In addition to the conditions described in semi~ind§sot:iiilﬁoni?shif§gr
section 92, licences issued to semi-industrial fishing vessels vesseis.
for fishing or related activities shall be subject to the

following conditions—

(a) no person shall use a semi-industrial fishing vessel
during the period of validity of the licence-

(1) for fishing or fishing related activities in areas
under the national jurisdiction of other States
unless the licence or authorization has been
endorsed to authorise  such fishing or fishing
related activities; or

(i1) in areas of national jurisdiction of any other
State except in accordance with laws of that
State;

(b) every semi-industrial fishing vessel shall be
marked with a registration number and such other
identification markings as may be prescribed or
required in writing by the Director-General.
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(c) on receipt of an application for registration of a
semi-industrial fishing vessel made under this Act,
the Director-General shall, as soon as practicable,
cause the vessel to which the application refers to
be inspected and if, upon such inspection, the
vessel is found to be fit for fishing and meets the
prescribed safety standards, the Director-General

shall assign identification markings to the
vessel and on payment by the applicant of the
prescribed registration fee, issue to the owner of
the vessel a certificate of registration.

(d) except where transhipment has been authorized,
all catch, or such portion as may be prescribed or
required by the Cabinet Secretary, shall be landed
for sale in the local market at such places as may
be designated in the licence or directed in writing
by the Cabinet Secretary, and shall include the
following landing obligations for each designated
class of vessel in respect of the total fish catch for
each fishing trip, unless otherwise prescribed—

(i) undecked semi-industrial fishingvessels at one
hundred per centum;and

(ii) decked semi-industrial fishing vessels at fifty
per centum;

(e) no person using an undecked semi-industrial
fishing vessel shall carry gear that exceeds such
amount and dimensions as may be prescribed.

(2) A person who contravenes any condition in
subsection (1) commits an offence and shall be liable on
conviction to a fine not exceeding one million shillings or
to a term of imprisonment not exceeding five years or to
both.

102.(1) In addition to the conditions described in
fishing vessel shall make such reports as may be prescribed

or required by the Director-General, monthly or at such
earlier time as may be required by the Director-General, as

Reporting

requirements for semi-

section 92and 103 the operator of each semi-industrial indusuial fishing

vessels.
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a condition of licence or authorization, which shall include
(a) maintaining a fishing log for each fishing trip in
the area to which the relevant licence applies, in
the English language or other language approved
by the Director-General, which shall include—

(i) the date of fishing;
(ii) the gear type used;

(iii)the species of fish taken and the size and
quantity of each species by weight or number
as may be prescribed or the Director-General
may require; and

(iv)the species of fish returned from the vessel to
the sea, the reason for the discard, the quantity
of each species by weight or number;

(b) the place of landing or transhipment;

(c) such other information as may be prescribed or as
the Cabinet Secretary may require; and

(d) certifying that information provided pursuant to
submparagraphs (a), (b) and (c) is true, complete
and correct.

(2) A person who contravenes subsection (1) commits
an offence and shall be liable on conviction to a fine not
exceeding five million shillings or to a term of
imprisonment not exceeding three years or to both.

103.(1) No person shall use an artisanal fishing vessel _Regisuation of
5 B e . . isanal fishing vessels.
for fishing in the Kenya fishery waters without—

(a) a valid and applicable registration number; and

(b) displaying such registration number in accordance
with the requirements in such form as may be
prescribed.

(2) The owner of each artisanal fishing vessel shall
apply for a registration number on such form as may be
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prescribed or as the Director-General may require.

(3) Any person who contravenes subsection (1)
commits an offence and shall be liable on conviction to a
fine not exceeding two hundred thousand shillings or to a
term of imprisonment not exceeding one year or to both.

104.(1) Subject to subsection (2) and in addition to Registration - of

the provisions of section 123, no fishing vessel shall be
operated in the Kenya fishery waters, and no Kenyan
fishing vessel shall be used in or outside the Kenya fishery
waters for fishing or fishing related activity, unless such
fishing vessel has been registered by the Board in
accordance with this section, notwithstanding that it holds a
valid and applicable registration as may be required under
any other law of Kenya.

(2) The Cabinet Secretary may, by notice in the
Gazette, exempt any local fishing vessel used only for
recreational fishing other than for reward or profit from the
requirements of subsection (1).

(3) An application for registration of a fishing vessel
shall be made to the Director-General in the prescribed
form.

(4) On receipt of an application under subsection (3)
the Director-General shall cause the vessel to be inspected
and may thereafter register the vessel.

(5) The Director-General shall maintain or cause to
be maintained of Fishing Vessels Register in which shall be
entered the following information in respect of the
vessel—

(a) the name, street address, telephone number, fax
number and email address of the owner and,
where applicable, the previous owner;

(b) the name and any previous name of the vessel;

(c) the year and place of manufacture;

(d) the flag country and previous flag country if any;
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(e) type of gear used;

(f) radio call sign;
(g) vessel tonnage;

(h) vessel length;

(1) fish hold volume;

(j) fish carrying capacity;

(k) IMO number as applicable;

(1) vessel identifier issued by an RFMO as applicable;
and
(m)national registration number.

(6) The Director—General may subject to approval by the
rd, where he is satisfied that a fishing vessel inspected
er this section is fit for fishing and meets the prescribed
ty and hygiene standards, issue a certificate of registration
zspect of that vessel upon payment of the prescribed fee by
applicant.

(7) In any judicial or administrative proceedings
brought under this Act, the entry in respect of a vessel in
the Register of Fishing Vessels, or any other register
maintained by the Director-General under this section, shall
be prima face evidence of the ownership of the vessel.

(8) Where a fishing vessel is operated in contravention
of subsection (1), the master, owner and charterer of the
vessel each commit an offence and shall each be liable
upon conviction to a fine not exceeding three hundred
thousand shillings or imprisonment for a term not
exceeding one year, or to both.

(9) The requirements under this section are in addition
to and not in derogation from any requirement for
registration under any other law relating to vessels.

105. Unless otherwise provided, an application for a
licence, authorization or registration under this Act shall be

Applications
licences, etc.

for
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made in the prescribed form.

106.(1) Licences issued to recreational fishing vessels
for fishing or fishing related activities shall be subject to
the following conditions—

(a)

(b)

(©

the vessel shall be duly registered in accordance
with this Act, and the registration number shall be
prominently displayed thereon in a manner and
format prescribed by the Director-General.

on receipt of an application for registration of a
recreational fishing vessel, the Director-General,
shall as soon as practicable, cause the vessel to
which the application refers to be inspected, and if,
upon such inspection, the vessel is found to be fit
for fishing and meets the prescribed safety
standards, the Director-General shall assign
identification markings to the vessel and upon
payment by the applicant of such registration fee
as may be prescribed, issue to the owner of the
vessel a certificate of registration; and

such other requirements as may be prescribed or
required by the Director-General.

(2) A person who contravenes any condition
prescribed under subsection (1) commits an offence and
shall be liable on conviction to a fine not exceeding one
hundred thousand shillings or to a term of imprisonment
not exceeding one year or to both.

107.(1) The operator of any vessel in the Kenya

fishery waters and Kenyan flagged vessel operating in the
high seas intending to take on board any fish by
transhipment or any other means, shall—

(a) only tranship—
(i) at the port of Mombasa or such other port in
Kenya that may be designated by the
Director—General;

(i) at the time and date authorized for

Conditions for
recreational  fishing
vessels.

Requirements for
transhipment.
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transhipment; and

(iii) pursuant to a valid and applicable
authorization issued pursuant to this Act and
on such terms and conditions that may be
required by the Cabinet Secretary; and

(b) notify the Director-General of such intention not
less than 72 hours prior to  the intended
transhipment.

(2) Notification given under subsection (1) (b)
shall include—

(a) the vessel’s name, radio call sign and fishing
licence number where applicable;

(b) full details of any catch on board the vessel;

(c) the intended place, date and time of the
transhipment;

(d) the intended species and quantity of fish to be
transhipped; and

(e) the intended date and arrival time in Mombasa in
order that  supervisory arrangements can be
made.

(3) Not less than seventy-two hours prior to
transhipment, the operator shall apply to the Director-
General for a transhipment or loading authorization as the
case may be in accordance with the conditions and in such
form as may be prescribed and prior to the issuance of such
authorization shall pay the required fee.

(4) The transhipment or loading authorization shall
specify when and where transhipment or loading shall take
place and shall be subject to such conditions as the Cabinet
Secretary may endorse.

(5) The operator of a fishing vessel shall-

(a) not tranship at sea under any circumstances unless
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authorized by the Director-General;

(b) only tranship at the time and port or other place
authorized by  the Director-General  for
transhipment;

(c) cause the fish being loaded to be accurately
weighed and recorded by species on board
the vessel, and furnish the Director-General with
daily copies of these records; and

(d) during the transhipment operation give every
assistance to any authorized officer, inspector or
other person designated by the Ministry in the
performance  of  official ~ duties, including
verification of the species and weight of the fish
and determining when  the  transhipment
operation has been completed.

(6) During transhipment in the Kenya fishery waters
the operator of each fishing vessel shall comply with all
applicable laws of Kenya relating to protection of the
marine environment.

(7) Upon completion of the transhipment operation,
the operator of each fishing vessel shall submit to the
Director-General ~ within ~ seventy-two hours of the
transhipment or before departing the Kenya fishery waters,
whichever is earlier, a full transhipment report on each
transhipment completed in the Kenya fishery waters on
such form as may be prescribed and such other form or
information which may be prescribed or otherwise required
by the Director-General.

(8) A person who contravenes the provisions of this
section commits an offence and shall be liable on
conviction to a fine not exceeding fifty million shillings or
to a term of imprisonment not exceeding five years or to
both.

108.(1) No person shall deploy or maintain a fish Peployment

B . A _ . and maintenance of a
aggregating device in the Kenya fishery waters except with fish aggregating device.
the authorization by the Director-General and in

accordance with such conditions as the Director-General
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may specify or as are otherwise specified in this Act.

(2) Conditions imposed under subsection (1) may
include-
(a) the method of use of the fish aggregating device;

(b) its location;
(c) the times during which it may be used; and
(d) the markings or colourings to be adopted.

(3) No fish aggregating device shall be placed in such
a way as to hinder or block marine traffic or be a hazard to
navigation at sea.

(4) The authorization by the Director-General under
this Act shall be in writing and may be in electronic form
whether as a condition of licence or otherwise.

(5) Unless otherwise provided under this Act or
specified by the Director-General, authority to place a fish
aggregating device shall not confer any exclusive right to
fish in the vicinity of the device.

(6) The master of any vessel placing a fish
aggregating device shall notify the Director-General within
twenty-four hours of such placement and of the nature and
location of the device.

(7) Any person who contravenes subsection (1), (3) or
(6) commits an offence and shall be liable on conviction to
a fine not exceeding five hundred thousand shillings or to a
term of imprisonment not exceeding one year or to both.

109.(1) The Director-General may, by notice
published in the Gazette, declare any fish aggregating
device to be a designated fish aggregating device for the
purposes of this Act.

(2) Subject to subsection (3), no person shall fish
within a radius of one nautical mile from a designated fish
aggregating device except with the permission of the
Director-General and in accordance with such conditions as

Designated fish
aggregating device.
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he/she may specify.

(3) The Cabinet Secretary may, by Public Notice,
declare that any class of persons who are Kenya nationals
may fish within a specified radius of a designated fish
aggregating device or a class of designated fish aggregating
devices.

(4) Any person who contravenes subsection (2)
commits an offence and shall be liable on conviction to a
fine not exceeding five hundred thousand shillings or to a
term of imprisonment not exceeding one year or to both.

110.(1) No person, being the operator of a fishing
vessel or any other person in apparent control of a fish
aggregating device shall deploy a fish aggregating device
unless it—

(a) is clearly marked with the name of the owner and
of the vessel from which such device was placed;
and

(b) is equipped with a radar reflector and such lights
as are clearly visible at night from a distance of
one nautical mile,

and has such other equipment or markings as the
Director-General may from time to time require.

(2) A person who contravenes subsection (1) commits
an offence and shall be liable on conviction to a fine not
exceeding one hundred thousand shillings or to a term of
imprisonment not exceeding one year or to both.

111.(1)No person shall use or dispose of a fish
aggregating device in a manner other than in accordance
with this Act or as may be required by the Cabinet
Secretary.

(2) A person who contravenes subsection (1)
commits an offence and shall be liable on conviction to a
fine not exceeding ten million shillings or to a term of
imprisonment not exceeding one year or to both.

Markings,
equipment for fish
aggregating devices.

Disposal of
unauthorized  fish
aggregating devices.
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Fish processing and marketing
112.(1)Each licence to operate a fish processing Conditons for fish
. . . = e B processing licence.
establishment shall be subject to the following conditions in
addition to any other conditions required pursuant to this
Act—

(a) the fish processed shall not exceed the total
amount permitted for that operation, including
such limits on species and quantity as the Director-
General may set;

(b) the operator of the fish processing facility shall
ensure that—

(1) all relevant health, hygiene and environmental
laws and standards of Kenya are complied
with; and

(11) no fish is accepted for processing which has
been caught in illegal, unreported or
unregulated fishing operations.

(c) any change in the information submitted in the
application form shall be notified to the Director-
General as soon as practicable and in any case not
later than three working days from the date of
change; and

(d) each licensee shall comply with the requirements
of applicable laws in Kenya relating to food
safety.

(2) Each licence to engage in fish processing
operations shall be posted in a conspicuous location and
produced for inspection at the request of an authorized
officer or inspector.

(3) Any person who contravenes the provisions of this
section commits an offence and shall be liable on
conviction to a fine not exceeding five hundred thousand
shillings or to a term of imprisonment not exceeding five
years or to both.

113.(1)The period of validity of each fish processing FPeriod of validiy,

renewal, additional

licence shall not exceed one year, and shall be subject to conditions and
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suspension of fish
processing licence.

renewal on an annual basis.

(2) A fish processing licence may not be renewed
where grounds for denial of a licence described in section
93 exist or where the licensee has not complied with any
applicable requirement under the laws of Kenya, and shall
not be renewed where the applicant has been convicted of
any offence under this Act or any other law relevant to the
operation of a fish processing operation and the
requirements of the judgment have been fully met.

(3) Additional fees, terms and conditions may be
amended or added during the period of validity.

(4) Notwithstanding any other provision of this Act, a
fish processing licence may be suspended or terminated
where there has been non-compliance with this Act, the
conditions of the licence or any other law of Kenya and the
cause of such non-compliance has not been rectified and
any fine, penalty, damages or determination made under the
law have not been duly paid.

114.(1) An inspector appointed under this Act shall Inspectors (0

request information and

request such information and keep such records in relation keep records.
to fish processing operations as may be authorized under
this Act or required by the Director-General.

(2) Information requested and records kept by an
inspector in relation to fish marketing may include, inter
alia, the following—

(a) name of the seller;

(b) name of the County;'

(c) name of the village the seller is from;

(d) species of fish being sold;

(e) number of fish being sold;

(f) type of product being sold;
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(g) destination of the shipment;

(h) name of the buyer;

(1) date of sale;

(j) date of shipment;

(k) total weight of species being sold;

(I) price per kilogram,;

(m) price of shipment;

(n) means of transportation;

(0) name of ship or plane;

(p) number of flight or voyage; and

(q) customs requirements.

(3) Any person to whom a request for information is
made by an inspector shall promptly furnish such
information.

(4) Each inspector shall, after inspection of a fish
processing establishment, promptly provide the Director-
General with a certificate of inspection.

(5) A person who contravenes this section commits
an offence and shall be liable on conviction to a fine not
exceeding one hundred thousand shillings or to a term of
imprisonment not exceeding three years or to both.

115.(1) For purposes of fishery conservation and
management, the Director-General may require data returns
from the sellers or buyers of such species the Director-
General during such period species the Director-General
specify, including information relating to the-

(a) quantity of fish bought or sold;
(b) name of the buyer or seller; and (c) origin of
species sold or bought.

Returns.
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(2) Any person to whom a request for data returns is
made by the Director-General pursuant to subsection (1)
shall promptly furnish such information.

(3) A person who contravenes subsection (2) commits
an offence and shall be liable on conviction to a fine not
exceeding one hundred thousand shillings or to a term of
imprisonment not exceeding three years or to both.

Aquaculture

116.(1) No person shall establish or operate a }sbismmennd

operation of

commercial aquaculture establishment otherwise  than squculure.

under the authority of, and in accordance with the
conditions of, an aquaculture licence granted by the
Director-General under section 121.

(2) Any person who—

(a) establishes or  operates an  aquaculture
establishment in contravention of subsection (1);
or

(b) harvests the products of such an establishment
without the authority of the owner thereof

commits an offence and shall be liable, for a first
offence, to a fine not exceeding one hundred thousand
shillings or to imprisonment for a term not exceeding six
months, or to both, and for a second or subsequent offence,
to a fine not exceeding two hundred thousand shillings or to
imprisonment for a term not exceeding one year, or to both.

(3) This section shall apply to such aquaculture
establishments as the Director-General may by notice in the
Gazette, prescribe.

117.(1) The owner or lessee of an aquaculture
establishment shall register such establishment with the
Director-General and shall, for the purposes of the
registration, provide to the Director-General—

(a) a full description of the establishment;

Registration of
Aquaculture
Establishment,

notice of transfer.
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(b) the name of the operator; and

(c) such other particulars as the Director-General may
require.

(2) A person who is a buyer or transferee of an
aquaculture establishment shall, within fourteen days after
the sale or transfer, give notice of the sale or transfer to the
Director-General.

118.(1) An application for an aquaculture permit shall
be made to the Director-General in the prescribed form.

(2) An aquaculture permit shall—

(a) confer on the holder exclusive rights to harvest the
products of the aquaculture establishment within
the area specified in the permit;

(b) be subject to such conditions as appear to the
Director-General to be necessary or expedient for
the regulation of aquaculture, the management of
fisheries or for the economic benefit of Kenya and,
without prejudice to the generality of the
foregoing, may contain conditions relating to-

(i) the siting, design and materials used in the
construction of the aquaculture establishment;

(i) sanitary conditions for fish and fish products;

(i) measures for the prevention of the escape of
fish farmed for aquaculture;

(iv) measures for the prevention of fish diseases;

(v) the marketing of the fish and fish products of
the aquaculture establishment; and

(vi) measures to be taken to minimize the escape of
waste products and the pollution of land and
water.

(3) An aquaculture permit shall not be transferred
without the prior written consent of the Director-General.

Aquaculture permits.
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(4) The Director-General may approve the application
subject to the applicant being granted, where applicable, an
environment impact assessment licence under the
Environmental Management and Co-ordination Act, 1999.

119.(1)An application for an aquaculture licence shall
be made to the Director-General in such form as may be
prescribed or required by the Director-General and be
accompanied by such documents and information as the
Director-General may require, including proof that the
applicant is legally entitled to use the land or other area
designated as the proposed site.

(2) After receipt of an application pursuant to
subsection (1), the Director-General shall ensure that any
relevant environmental standards for the proposed
aquaculture project are being met, including requirements
for siting, emissions and other relevant matters under the
Environment Management and Coordination Act, 1999,
and may, in consultation with the relevant County,
determine whether the applicant is required to submit an
environmental assessment of the proposed aquaculture
project.

(3) If the applicant is required to undertake an
environmental impact assessment under the Environmental
Management and Co-ordination Act, 1999 the application
shall be accompanied by a copy of any environmental
impact assessment report and the recommendations of any
body responsible for reviewing the environmental impact
assessment report.

(4) The applicant shall give notice of the application,
in such manner as may be prescribed and at the applicant
expense, to such person or persons, including the public in
general, as the Director-General may determine, and such
notice shall invite all those to whom it is addressed to
submit in writing to the Director-General, within thirty
days from the date of the notice, any objections to or
representations in connection with the application.

(5) If, before a licence is issued, there is any change in
the particulars submitted under subsection (1) or, where an

No. 8 of 1999.

Application for an
aquaculture licence.
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environmental assessment is required, any change in the
information on which the environmental assessment is
based, the applicant shall immediately communicate such
change or changes in writing to the Director-General.

(6) A person who contravenes subsection (1), (4) or
(5) commits an offence and shall be liable on conviction to
a fine not exceeding one hundred thousand only or to a
term of imprisonment not exceeding one year or to both.

120.(1)When considering an application submitted Stendards
approval

for
of

pursuant to sectionl19, the Director-General may have aquaculture licence.

regard to—

(a) the technical and financial ability of the applicant
to exercise the rights sought in the application in a
satisfactory manner;

(b) the species of fish that the applicant proposes to
farm and the method of aquaculture that the
applicant proposes to employ; and

(c) any other matters applicable to the licence that, in
the opinion of the Director-General, are relevant.

(2) Where more than one person applies for a licence
covering all or part of the same site, preference in relation
to that site shall be given to the applicant who, in the
opinion of the Director-General in consultation with the
relevant County, is the best overall applicant based on the
information contained in the applications.

121.(1) The Director-General may require an propose o
authorized officer to inspect any site proposed by a licence
applicant for the establishment of an aquaculture
establishment to determine the suitability or otherwise of

such site for use as an aquaculture establishment.

(2) The Director-General may require an applicant to
pay such fee for the inspection carried out pursuant to
subsection (1) as may be prescribed.

122.(1)The period of validity of each commercial Sloc it

aquaculture licences.

aquaculture licence shall not exceed ten years, and shall be

of

for
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subject to renewal on an annual basis.

(2) The Director-General may issue an
aquaculture licence subject to any conditions the
Director considers appropriate, including
conditions relating to—

(a) the siting, design, equipment and materials to be
used in the construction of the aquaculture
establishment;

(b) the control of species of aquatic life that may be
introduced into such facility;

(c) the promotion of sanitary conditions in the
handling of fish and in the preparation and
processing of fisheries and aquaculture products;

(d) preventing the escape of fish from an aquaculture
establishment;

(e) preventing and controlling the spread of diseases
to fish;

() marketing of fish and fisheries products of an
aquaculture establishment;

(g) the disposal of dead fish or waste from an
aquaculture establishment operated by the licensee
including relevant consents and notifications
required;

(h) the control and monitoring of water quality in the
aquaculture area,

(i) the use of any chemicals or pharmaceuticals,
drugs, antibiotics or other chemicals;

(j) pollution in the proposed area of operation;

(k) employment of a reasonable number of Kenya
citizens;

(1) the composition of the feed which may be used;

(m)the types of manures or fertilizers which may be
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used;

(n) the use of hormones for controlling reproduction
or promoting growth;

(o) the disposal of dead or diseased aquaculture
products, material or waste resulting from
aquaculture;

(p) the keeping of records;

(q) compliance with conditions under other relevant
legislation in Kenya; and

(r) such other conditions as may be required or
prescribed.

(3) The Director-General may require as a condition of
licence that—
(a) such licence for aquaculture automatically
terminate if the facility is not developed within the
period of time specified on the licence.

(b) the cost of any destruction or damage during the
licensing period that is caused by the negligence or
malpractice of the licence holder, including the
endemic spread of diseases, shall be borne by the
licence holder.

(4) A person who contravenes any condition issued
under subsection (1) or (2) commits an offence and shall be
liable on conviction to a fine not exceeding two hundred
thousand or to a term of imprisonment not exceeding three
years or to both.

123. An aquaculture licence shall confer on the holder
exclusive rights to harvest the products of the relevant
aquaculture establishment within the area specified in the
licence.

PART XI —COMPLIANCE WITH, LICENCES,
AUTHORIZATIONS AND REQUIREMENTS FOR
FISHING VESSELS

Exclusive rights.
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124.(1) No person shall, except under the authority of ;Jr‘;"hfgl’:j‘;“ activities
and in accordance with a valid and applicable licence or
authorization issued pursuant to this Act-

(a). on the person’s own account or in any other
capacity, engage in any activity;

(b) cause or permit a person acting on their behalf to
engage in any activity; or

(¢) (c) use or permit a vessel to engage in fishing or a
related activity of a kind or type, or at a time, or in
a place or manner, for which a licence or
authorization is required under this Act.

(2) For the purposes of this Act, where a vessel
is used in the commission of an offence, the owner,
operator, master and charterer shall each be deemed to
have committed the offence.

(3) A person who contravenes subsection (1) commits
an offence and shall be liable on conviction to a fine not
exceeding five hundred thousand or to a term of
imprisonment not exceeding five years or to both.

125. Where a foreign fishing vessel— Forcign fishing
vessels.
(a) enters the Kenyan fishery waters except for a
purpose recognised by international law or
relevant law of Kenya;

(b) fishes within the territorial sea of Kenya, or

(c) is used for fishing or fishing-related activities in
the fisheries waters, except pursuant to the
requirements of this Act,

the operator and master each commits an offence and shall
each be liable on conviction to a fine not exceeding fifty
million shillings or to an imprisonment of a term of more
than one year or to both.

126.(1) The operator and master of a— Stowage: of fishing

gear.
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(a) a semi-industrial or industrial fishing vessel in any
place in the Kenyan fishery waters; or

(b) Kenya fishing vessel—

(i) navigating through an area wunder the
jurisdiction of another State where it does not
have a licence to fish; or

(i1) at all times when navigating in an area of the
high seas to which international conservation
and management measures apply where it has
not been authorized to fish in that area
pursuant to this Act,

shall ensure that all fishing gear on board is at all
times stowed or secured in such a manner that it is not
readily available for fishing unless the vessel is authorized
to engage in fishing in that area of the Kenyan fishery
waters or the high seas in accordance with an international
agreement, international conservation and management
measures or authorization of another State recognized by
Kenya as being applicable to the relevant area.

(2) A person who contravenes subsection (1) commits
an offence and shall be liable on conviction to a fine not
less than five million shillings or to imprisonment for a
term not less than five years or to both.

127.(1) Except as otherwise provided pursuant to this
Act, no person shall engage in transhipment activities at
sea.

(2) Any person including the operator of a vessel used
for transhipment, who contravenes the provisions of
subsection (1) commits an offence and shall be liable on
conviction to a fine not less than ten million shillings or to
a term of imprisonment not less than ten years or to both.

PART XII —REQUIREMENTS FOR FOREIGN
FISHING VESSELS OR VESSELS FISHING UNDER
CHARTER ARRANGEMENTS

128.(1) The Cabinet Secretary may, on behalf of the

Transhipment at sea
prohibited.

Fisheries access.
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Government of Kenya and in accordance with the
provisions of this Act, any applicable international
agreement and national policies and strategies, and taking
into account the advice of the Fisheries Advisory Council
established under Section 6, permit access by foreign
fishing vessels to the fishery waters for fishing or fishing
related activities.

(2) Permission under Subsection (1) may be given
pursuant to—

(a) such international agreement, fisheries partnership
agreement, joint venture or other written
agreement or arrangement setting out the terms
and conditions of fisheries access as are required
pursuant to this Act and additional terms and
conditions as may be recommended by the
Director-General, with—

(i) States or regional economic integration
organisations;

(ii) any fishing association or similar body;
(iii)a publicly incorporated company; or

(iv)such other persons or bodies as the Cabinet
Secretary considers appropriate; and/or

(b) an access right granted by the Cabinet Secretary,
taking into account the provisions of subsections
(1) and (2) and in consultation with the Director-
General, in accordance with such conditions as he
may require and as may be prescribed, including
the—

(i) maximum number of such rights to be
granted for a given period of time;

(ii) maximum period of time during which such
right can be held;

(iii) fishery or fisheries to which rights-based
access applies;
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(©)

(iv) qualifications of applicants for such
rights;

(v) procedures for application for such rights;
(vi) criteria for the grant of such rights;

(vii) conditions for the use of such rights;
(viii) transferability of such rights; and

(ix) conditions for the cancellation or revocation
of such rights; or

a determination by the Cabinet Secretary, on the
recommendation of the Director-General, that each
vessel meets the requirements under this Act for
licence issuance, including the standards for
licence approval in section 92 and such other
requirements that may be prescribed or required
by national policy or by notice in the Gazette
and—

(1) the vessel, its operator, master and beneficial
owner have not engaged in or were not
reasonably suspected to have engaged in
illegal, unreported or unregulated fishing in
any place during the five-year period prior to
application for the license; and

(ii) the Cabinet Secretary determines there are
clear benefits to Kenya for issuing such a
licence. .

(3) Fisheries access granted pursuant to subsection (2)

“

shall be subject to this Act and such other terms and
conditions as may be required by the Cabinet Secretary on
the advice of the Director-General.

The Director-General shall, in respect of each

proposed arrangement, right and licence for fisheries access
determine—
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(a) the estimated value of the fisheries to the other
party; and

(b) the designated area, an access fee and other
required benefits to Kenya, except that such fee or
benefits shall not include development assistance
or benefits that are unrelated to the value of the
fisheries access.

(5) Fisheries access shall be permitted solely for
purposes of fishing or fishing related activities in the
exclusive economic zone or at a designated port, and shall
not be permitted for any activity in the territorial sea except
for navigating directly through it to port.

(6) No licence or other authorization for fishing or
fishing related activities shall be issued to a foreign fishing
vessel unless fisheries access has been granted in
accordance with this Act.

129. In addition to any other terms or conditions for
fisheries access that may be prescribed or required, each
agreement, arrangement, right, licence and authorization
for fisheries access shall require—

(a) the operator to comply with all laws of Kenya;

(b) the operator to hold, in respect of the vessel, a
valid and applicable licence or authorization from
the State in which it is registered to carry out
fishing or fishing related activities in the fisheries
waters; ’

(c) the operator to hold, in respect of the vessel, a
valid and applicable license for fishing or fishing
related activities issued in Kenya;

(d) that the vessel is included on a list of authorized
vessels maintained by any competent regional
fishery body to which Kenya is a party or a
cooperating non-party in accordance with the rules
of that body;

(e) that the vessel is not included on a list of illegal,
unreported or unregulated fishing  vessels

Fisheries
requirements.

access
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maintained by any competent regional fishery
body to which Kenya is a party or a cooperating
non-party in-accordance with the rules of that
body, and that that access shall automatically
terminate should the vessel be included on such a
list;

(f) the other party to take all measures required to
ensure compliance with the requirements for
fisheries access and otherwise pursuant to this Act,
including by posting a performance bond in
accordance with section 134 if required;

(g) where fisheries access is agreed with a
corporation, association or other body acting on
behalf of its members or other persons, it shall be
liable for the undischarged liabilities of its
members or other persons arising out of any
operations under the agreement and the agreement
itself, including fees;

(h) that any trade-related undertakings are consistent
with the rules of the World Trade Organization;

(1) the flag States of the vessels to fully comply with
their duties and responsibilities as flag States
under international law and standards as reflected
in international fisheries instruments;

(j) fees, levies and other charges to be fully paid at
the required time, and all other undertakings are
discharged within a stated time, or access will
automatically terminate should this not be done;
and

(k) such other requirements that may be made in
accordance with the principles and objectives of
this Act and as appropriate to implement any
international obligation or undertaking of Kenya.

130.(1) Fisheries access shall, if agreed for more than ~ Fsheries  access
one year, be subject to annual renewal based on a review

which shall assess, inter alia—

(a) the compliance by the other party with the laws of
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Kenya and the terms of the access agreement,
arrangement, right, licence or authorization;

(b) the realized benefits to Kenya under the access
agreement or arrangement for the preceding year;

(c) the estimated value of the continuing fisheries
access provided; and

(d) such other matters as may be prescribed or
required by the Cabinet Secretary in accordance
with this Act.

(2) Fisheries access may be terminated or suspended
at any time by the Cabinet Secretary on the advice of the
Advisory Council and Director-General—

(a) according to its terms or upon material non-
compliance by the other party with this Act or any
other requirement for fisheries access, and the
other party shall be given reasonable notice of
such termination or suspension to ensure the
prompt termination of fishing or fishing related
activities; or

(b) that continued fishing at current levels would pose
a risk to the fish stocks based on a precautionary
approach, or on such other ground for suspension
or limitation as may be specified in this Act.

(3) Suspension of fisheries access or fishing in
accordance with subsection (2) or (3) may be for such time
or until such conditions are met as the Cabinet Secretary
may require.

131.(1)No agreement governing joint ventures, or the
chartering of any foreign fishing vessel for fishing or
fishing related activities within or beyond the Kenya
fishery waters, whether or not it involves changing the
registration of the vessel, shall be valid unless and until it is
approved by the Cabinet Secretary on the advice of the
Director-General.

(2) A joint venture or charter agreement may be

Requirements  for
joint venture and
charter agreements,
rights and vessel
licensing for foreign
fishing vessels.
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approved only where the following requirements are fully

met—

(a) a charter agreement vests operational control of

the foreign fishing vessel in a Kenya citizen,
resident or registered company;

(b) the joint venture or charter agreement provides

clearly identifiable benefits with no adverse effects
to Kenya, its fisheries or its marine environment,
including—

(1) development of the Kenya fishing industry;

(i1) training of Kenya citizens;

(iii)foreign exchange earnings for Kenya;

(iv)investment in Kenya;

(v) landing and domestic distribution activities;
and

(vi)development of export activities;

(c) establishment of a company under the Companies

Act, with specified ownership, control and equity
by Kenya citizens;

(d) the joint venture, charter agreement, right or vessel

approved under this Act, is in full compliance with
all applicable laws in Kenya;

(e) full and complete evidence is submitted, as the

®

Cabinet Secretary may require, that all financial
obligations of the foreign fishing vessel will be
met promptly and effectively, including payment
of all fees and any applicable fine, penalty or other
determination which may result from the vessel’s
activities; and

in respect of a charter agreement, that the flag
State is responsible for exercising full and
effective control over the vessel when it is in areas

Cap 486.
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beyond the national jurisdiction of Kenya.

(3) Unless a company is otherwise established under a
joint venture or charter agreement, where the operator of
the foreign fishing vessel is a company incorporated
outside Kenya and doing business in Kenya, it shall
establish a place of business in Kenya that includes the
requirements for significant benefit to Kenya under
subsection (2)(b) and shall comply with the requirements of
Part XVIII of the Companies Act.

(4) Any vessel fishing under an approved charter
agreement shall be subject to all requirements of this Act in
respect of foreign fishing vessels, including licensing and
compliance agreements.

132.(1) The operator of each foreign fishing vessel
licensed pursuant to section 136 shall designate an agent in
accordance with the terms of such agreement authorised to
accept on behalf of the company service of process and any
notices required to be served on the company and to
provide such information as may be required under this Act
with respect to the vessel and its activities, operator, master
and crew members.

(2) Notwithstanding subsection (1), where a
company has been established under the Companies Act for
purposes of obtaining a licence for fishing or fishing related
activities under this Act, such company shall designate in
writing to the Director-General promptly upon its
incorporation—

(a) the full address of the registered or principal office
of the company and their principal place of
business in Kenya;

(b) the present name and any former forename or
surname, address and occupation of the person
authorised to manage the company in Kenya;

(c) a list of the directors of the company, containing
such particulars with respect to the directors as are
by this Act required to be contained with respect
to directors in the register of the directors of a

Agents or companies
to designated for
purposes of legal
process, information.
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(d)

company; and

the names and addresses of one or more persons
continuously resident in Kenya authorised to
accept on behalf of the company service of process
and any notices required to be served on the
company and to provide such information as may
be required under this Act with respect to the
vessel and its activities, operator, master and crew
members,

(3) In the event of any alteration being made in the
instrument or in the address or in the directors or managers
or in the names or addresses of such persons, the company
shall promptly deliver to the Director-General a notice of
the alteration.

(4) Each agent designated pursuant to subsections (1)
and (2) shall—

(a)
(b)
(©

(d)

©)

®

€9)

be continuously resident in Kenya;
have no record of conviction;

have no record of association with illegal,
unreported or unregulated fishing activities;

where relevant carry out duties as required
pursuant to the Companies Act, and other laws
in Kenya relating to agents;

provide such information as may be required
pursuant to this Act in relation to the relevant
foreign fishing vessel, subject to the section 85 on
rules of confidentiality in this Act;

receive and respond to legal process with respect
to the vessel and its activities, operator, master and

crew members;

comply with all laws of Kenya;

(h) not exceed the authority as an agent; or

0

not engage in any activity that constitutes or is

Cap. 486



The Fisheries Management and Development Bill, 2014

likely to constitute a conflict of interest with his or
her duties and responsibilities of the agent under
this Act and the laws of Kenya.

(5) The operator of each foreign fishing vessel
required to designate an agent pursuant to subsection (1) or
(2) shall ensure that the agent—

(a) has full legal authority and is sufficiently informed
at all times in order to carry out assigned
responsibilities pursuant to this Act including the
requirements in subsection (3); and

(b) complies with all requirements in subsection (3).

(6) No licence shall be issued to a foreign fishing
vessel unless an agent has been designated in accordance
with this section.

(7) Where any operator does not comply with
subsection (4), the licence may be —

(a) suspended for such period as the Director-General,
in consultation with the Cabinet Secretary, thinks
fit, but not less than one month; or

(b) revoked, and

the operator shall fully disclose information regarding
the agreement between the operator and the agent in
addition to the requirements of section 105 of this Act.

(8) A person who contravenes the requirements of
subsections (1), (2), (3) or (4) of this section commits an
offence and shall be liable on conviction to a fine not
exceeding one million shillings or to a term of
imprisonment not exceeding five years or to both.

133. The holder of a licence issued for purposes of
fisheries access pursuant to this Part shall, in the conduct of

all relevant activities, give preference to:

(a) materials and products made in Kenya;

Preference
Kenya products.

for
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(b) service agencies located in Kenya and owned by—
(i) Kenya citizens;

(i1) companies or partnerships incorporated or
registered in Kenya; and

(iii)public corporations.

134.(1) The Cabinet Secretary may require either as a
precondition of issuing a licence to any fishing vessel other
than a Kenya fishing vessel, or at any time during the
licensing period, that a performance bond be provided by
the applicant in accordance with such procedures and in
such form as may be prescribed.

(2) Performance bonds prescribed under subsection (1)
shall serve as a financial assurance for the fulfilment of all
obligations arising out of the licence and this Act, including
potential costs relating to rescue, recovery of other costs
and fines, penalties or compensation for violations against
this Act, and shall be drawn upon in such manner as may
be prescribed.

(3) The amount of financial assurance provided
under this section shall be determined by the Director-
General in consultation with the Board and having regard
to any applicable fishery management plan and the value of
the relevant fishery—

(4) The forms of financial assurance acceptable
under this section may be any or a combination of the
following—

(a) surety bond;

(b) trust fund with pay-in period,;

(c) insurance policy;

(d) cash deposit;

(e) annuities.

Performance bond.
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(5) Where a licence-holder is obligated to provide a
financial assurance under this section and fails to do so,
The Director-General shall—

(a) cause a notice of demand to be served on the
licence-holder a notice of demand; and

(b) cause a note of the service of the notice to be
registered in a Magistrate’s Court.

(6) If by the end of the period specified in the notice
of demand under subsection (5) the financial assurance
required from the licence-holder under this section—

(a) has been provided, the notice shall thereupon
cease to have effect, and the Director-General
shall cause the registry endorsement to be
cancelled; or

(b) has not been provided, the applicable licence shall
be liable to cancellation by the Cabinet Secretary.

135. A foreign fishing vessel may be permitted entry
into port for reasons of force majeure or distress
exclusively for the purpose of rendering assistance to
persons, ships or aircraft in danger or distress.

PART XIII— MONITORING, CONTROL AND
SURVEILLANCE

Powers of authorized officers

136.(1) An authorized officer may do all such acts and
things and give such directions as are reasonably necessary
for the purposes of exercising any of his/her powers under
this Act.

(2) An authorized officer may use such force as may
be reasonably necessary to enable the exercise of his or her
powers under this Act.

(3) An authorized officer bringing or ordering a
vessel to a place in Kenya in accordance with this Act, or in

Force majeure or
distress.

Authority and
general powers of
authorized officers.
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other circumstances where the need for assistance in
enforcing this Act is immediate and overwhelming, may
require any person to assist him or her, and that person
shall be deemed to be an authorized officer for the purposes
for and time during which the authorized officer is required
to act.

(4) Where an authorized officer is required to
undertake duties in areas beyond national jurisdiction,
unless provided otherwise in an international agreement or
arrangement, the provisions of this Act are applicable as if
the duties were performed within areas under national
jurisdiction.

(5) Where an authorized officer has been appointed in
accordance with section 18 or is otherwise serving under
the authority of another State where such State is party to
an applicable international agreement or arrangement with
the objective of carrying out fisheries monitoring, control
and surveillance operations jointly or cooperatively with
the Government of Kenya, he or she shall make such
reports to the Director-General as may be required pursuant
to the terms of such international agreement or
arrangement.

(6) Monitoring Control and Surveillance (MCS) in
this section means “the mechanism for implementation of
agreed policies, plans or strategies for oceans and fisheries
management and includes collection, measurement and
analysis of data and information on fishing activities and
using the same to specify the terms and conditions under
which fisheries resources can be harvested; checking and
supervising fishing activities to ensure all applicable laws
and regulations are being observed by the fishers and all
licence holders and the components include surveillance on
land, air and the sea.”

137.(1) An authorized officer in exercising any power
conferred by this Act shall, upon request, identify himself
or herself and produce evidence that he or she is an
authorized officer.

(2) The production by any authorized officer of any
identification document issued to him or her shall, until the

Identification of
authorized officers.
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contrary is proved, be sufficient authority for any such
authorized officer to do anything which he or she is
authorized by this Act to do.

138.(1) Authorized officers, inspectors, observers and
other personnel conducting boarding and inspection of
fishing vessels shall certify their presence by signing such
Declaration of Boarding and Inspection form as may be
prescribed or required by the Director-General and
promptly providing it to the Director-General.

(2) The Boarding and Inspection Form referred in
subsection (1) shall be completed by an authorized officer
or inspector who has participated in the boarding and
inspection of a fishing vessel pursuant to this Act, other
than a boarding and inspection in port, and such authorized
officer or inspector shall promptly provide it to the
Director-General.

139. An authorized officer may, following hot pursuit
from within the Kenya fishery waters in accordance with
international law, stop board and search outside the
fisheries waters any vessel which the authorized officer has
reasonable grounds to believe has been used in the
commission of an offence under this Act, exercise any
powers conferred by this Act and bring such vessel and all
persons and things aboard back into the Kenya fishery
waters.

140 .(1) An authorized officer may, in the
performance of his functions under this Act, without a
warrant at any reasonable time—

(a) stop, enter, board, stay on board, examine and

search any vessel, vehicle or aircraft, including—

(i) any Kenya vessel outside the fisheries waters;
and

(ii) any other vessel to which this Act or
international agreement applies;

any

(b) enter, examine and search any premises or place,

Declaration of
boarding and
inspection.

Powers of  hot

pursuit.

Powers of entry and
search of authorized
officers.
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other than premises used exclusively as a dwelling
house, or which are part of or attached to a
dwelling house, which the authorized officer
reasonably suspects are used for activities falling
within the scope of this Act and—

(1) in or on which he has reason to suspect that
evidence of an offence against this Act may be
found; or

(if) which it is necessary or expedient to enter or
search to ascertain whether this Act is being or
has been complied with;

(c) stop any person and examine any record, article,
container, gear, apparatus, device, or fish in the
possession of that person; and

(d) pass across any land,

and may examine and search any document, record,
article, container, gear, equipment, apparatus, device,
container, fish and contents of any kind found therein or
thereon.

(2) An authorized officer may detain any person,
vessel, vehicle, or aircraft, parcel, package, record,
document, article, gear, equipment, apparatus, device,
container, fish or thing for such period as is reasonably
necessary to enable the authorized officer to carry out an
examination or search under this section.

(3) An authorized officer may, in respect of premises
used exclusively as a dwelling house, only conduct
searches and seizures in accordance with this section with a
warrant issued by a court of competent jurisdiction.

141.(1) An authorized officer may, for purposes and
activities falling within the scope of this Act—

(a) inspect, take, detain and secure samples,
documents, logbooks or other information, or
copies thereof, from any vessel, premises,
facilities or other place, other than premises used

Power to take,
detain, remove and
secure information
and evidence.
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(b)

()

(d)

(e)

(2)

exclusively as a dwelling house but including
premises that are part of or attached to a dwelling
house used for activities falling within the scope of
this Act;

make or take copies of any record, and for this
purpose may take possession of and remove from
the place where they are kept any such records, for
such period of time as is reasonable in the
circumstances;

if necessary, require a person to reproduce, or
assist the authorized officer to produce in a
useable form, information recorded or stored in a
document;

require any person associated or apparently
associated with a vessel, premises, facilities or
other place or activity falling within the
scope of this Act, to provide such information as
may be reasonably required for the monitoring or
enforcement of this Act; and

otherwise remove and secure any item that may
reasonably be considered to be evidence of an

offence against this Act.

Where an authorized officer is questioning a

person pursuant to subsection (1), among other things—

(2)

(b)

require the person being questioned to provide
answers including any explanation or information
concerning any vessel or any place or thing or
fishing method, gear, apparatus, record, document,
article, device, or thing relating to the taking, sale,
buying, trade, import, export or possession of any
fish; and

require that person or any other person to produce
any permit, authority, approval, permission,
licence, certificate or other document issued in
relation to any vessel or person.

142.(1) An authorized officer may, arrest any
person—

Power of arrest.
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(a) whom he believes, on reasonable grounds, is
committing or has committed an offence under
this Act;

(b) who assault him or any other authorised officer,
inspector, observer or fishery dock observer in the
exercise of his powers or performance of his
functions under this Act, or

(2) If an authorized officer arrests a person under
subsection (1) the authorized officer shall cause the person
to be delivered into the custody of a member of the Kenya
Police Force as soon as practicable and that person shall
thereafter be dealt with in accordance with the relevant law
or laws,

143.(1) An authorized officer may, if he believes that , _Pover © sive
a vessel is being or has been used in contravention of the
provisions of this Act or of the conditions of any license,
authorization, authority, approval, permission, registration

or certificate issued or otherwise effected under this Act—

(a) order the vessel as soon as reasonably practicable
to the nearest available port in Kenya or such port
as may be agreed between the master and the
authorized officer; and

(b) remain in control of the vessel at such port for
such period as may be reasonably necessary for
the purpose of the authorized officer to exercise
any other powers under this Act, until the
authorized officer permits the master to depart
from that place, provided that the period shall not
exceed seventy-two hours in total where there are
no reasonable grounds to suspect contravention of
this Act.

(2) After an authorized officer has given a direction
under subsection (1), the authorized officer may also give
to the master or any other person on board the vessel any
reasonable direction in respect of any activity, method,
procedure, item, gear, document, fish, property or thing
while the vessel is proceeding to or remains in port.
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1 1 Sei f sels,
144.(1) For the purposes of this section— ootmre of vesses
(a) a  vessel’s equipment, gear, furniture,
appurtenances, stores, cargo and aircraft shall be
deemed to form part of the vessel;

(b) aircraft operating independently of a vessel shall
be subject to this section; and

(c) "Court" means the High Court.
(2) An authorized officer may seize:

(a) any vessel or other conveyance, fishing gear,
implement, appliance, material, container, goods,
equipment or thing which the authorized officer
believes on reasonable grounds is being or has
been or is intended to be used in the commission
of an offence against this Act;

(b) any fish which the authorized officer believes on
reasonable grounds is being, or has been taken,
killed, transported, bought, sold or found in the
possession of any person in contravention of this
Act and any other fish with which such fish is
intermixed;

(c) any article, record or thing which the authorized
officer believes on reasonable grounds may be or
may contain evidence of an offence against this
Act; '

(d) retain any passport and seaman’s book—

(i) of the master and crew of a vessel directed to
return to and remain in port pursuant to this
Act until the vessel is permitted to depart;

(ii) of any person arrested, until that person is

brought before a court; or

(iii)pursuant to any order of the Court; and

(e) any other item which the authorized officer has
reasonable grounds to believe—
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(i) has been or is being used in the commission
of an offence against this Act;

(i1) has been seized or forfeited under this Act; or

(iii)has been unlawfully removed from the custody
under this Act.

(3) Anything seized pursuant to subsection (1) shall
be delivered into the custody of the Director-General.

(4) The authorized officer shall supply a written
notice of seizure stating the reasons thereof to the person
from whom any article or thing is seized or any person
whom the authorized officer believes is the owner or is
otherwise entitled to possession of the article or thing
seized.

145.(1) An authorized officer may remove any part
from the vessel seized pursuant to this Act for the purpose
of immobilizing that vessel where the operator is in co-
operative but in any event, the authorized officer shall take
reasonable measures to ensure that such removal shall not
cause a permanent or material damage to the vessel.

(2) Any part or parts removed under subsection (1)
shall be kept safely and returned to the master or owner of
the vessel upon release.

(3) No person shall, otherwise than an authorized
acting under the authority of the Director-General-

(a) hold or arrange to obtain any part or parts
removed under subsection (1);

(b) hold or arrange to obtain or make any replacement
or substitute part or parts for those removed under
subsection (1); or

(c) fit or attempt to fit any part or parts or any
replacement or substitute part or parts to a vessel
immobilised pursuant to this Act.

Removal of parts
from seized vessels,
etc.
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(4) A person who contravenes subsection (3) commits
an offence and shall be liable on conviction to a fine not
exceeding five hundred thousand shillings or to a term of
imprisonment not exceeding one year or to both.

146.(1) Where an authorized officer has reason to
believe that any fishing vessel, fishing gear, fish or fish
product has been abandoned for the purpose of avoiding
prosecution, he shall apply to the Court for an Order to
dispose of the fishing vessel, fishing gear, fish or fish
product.

(2) Where a fishing vessel or fishing gear or fish
product is abandoned, and an authorized officer or
inspector believes that any person is liable to be
investigated, searched or arrested in connection with a
commission of an offence under this Act, or that such
person has absconded to any place within or outside Kenya,
or has concealed himself so that he cannot be searched,
arrested or otherwise investigated, the authorized officer or
inspector may cause investigation measures to be taken in
relation to the area or premises and property previously in
possession, occupation or under control of the suspect.

Appointment and functions of observers and
inspectors

147.(1) There shall be established an observer
programme Board for the purpose of collecting, recording
and reporting reliable and accurate information for
scientific, management, and compliance purposes
including, among other things—

(a) the species, quantity, size, age, and condition of
fish taken;

(b) the methods by which, the areas in which, and the
depths at which, fish are taken;

(c) the effects of fishing methods on fish, and the
environment;

(d) all aspects of the operation of any vessel;

Authority of
authorized officer or
inspector in relation
to abandoned fishing
vessels, fishing gear,
fish or fish products.

Observer

programme.
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(e) processing, transportation, transhipment, storage,
or disposal of any fish;

(f) monitoring the implementation of management
measures  and applicable  international
conservation and management measures; and

(g) any other matter that may assist the Director-
General to obtain, analyse, or verify information
for fisheries scientific, management, and
compliance purposes.

(2) Observers may be deployed as may be directed by
the Director-General in accordance with this Act, or any
applicable international agreement or arrangements,
including an agreement or arrangement with the objective
of carrying out fisheries monitoring, control and
surveillance operations jointly or in co-operation with the
Government of Kenya, or any international conservation
and management measures on any vessel used for fishing,
transhipment, transportation or landing of fish within and
beyond the Kenyan fishery waters and such other uses as
may fall within the scope of this Act.

148.(1)The Director-General may, in writing, appoint-

(a) inspectors for purposes of monitoring compliance
and management and auditing, including
inspections of vessels, premises and facilities and
aquaculture establishments to gather information,
and report on the fulfilment of pre-licensing
requirements and any obligations pursuant to this
Act; and

(b) observers for purposes of the observer programme
established under section 147, in accordance with
such standards and procedures as may be
prescribed or approved by the Board.

(2) An inspector or observer shall on request identify
himself and produce proof of identification as an inspector

or observer.

149. Any observer who performs duties in areas

Appointment of, and
identification by
inspectors and
observers.

Application of Act
to observers in areas
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beyond national jurisdiction in accordance with this Act,
any international agreement or international conservation
and management measures shall, unless the contrary is
provided, continue to be subject to all provisions of this
Act, and all proof of identification as an operators, crew
members or other relevant persons towards such observer
under this Act shall be fully applicable.

150.(1) The operator of any fishing vessel required as
a condition of licence granted to it to land all or part of its
catch in Kenya shall cause such landings to take place only
where an observer or inspector is present to monitor the
offloading and otherwise perform his/her functions
pursuant to this Act.

(2) An operator who does not comply with subsection
(1) commits an offence and shall be liable on conviction to
a fine not exceeding five hundred thousand shillings, and in
addition the applicable licence shall be cancelled and no
further licence shall be issued for at least one year from the
time of the offence in respect of the vessel or operator.

151.(1) The operator and each crew member of any
vessel, or licence holder in respect of any vessel on which
an observer is placed or to which an inspector or fishery
dock observer has been assigned, shall allow and assist the
inspector, observer or fishery dock observer, in the
performance of his official duties, and shall allow the
inspector, observer or dock observer to-

(a) board such vessel at such time and place as the
Director-General may require;

(b) receive and transmit messages and communicate
with the shore and other vessels by means of the
vessel’s communications equipment;

(c) take photographs of the fishing operations,
including fish, gear, equipment, documents, charts
and records, and remove from the vessel such
photographs or film as he may have taken or used
on board the vessel;

(d) gather such information relating to fisheries as

beyond national
jurisdiction.

Requirements  for
monitoring of off
loading.

Duties of operators,
etc, to inspectors and
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(e

(2)
(a)

(b)

may be required for purposes of carrying out the
objectives of this Act; and

disembark at such time and place as the Director-
General may require or in accordance with an
applicable access agreement, provided it is in
accordance with the safe operation of the vessel.

The provisions of subsection (1) shall apply-

when the vessel is at any place in the fisheries
waters or such other place where fish taken from
the fisheries waters is unloaded or transhipped as
may be required in the applicable licence, access
agreement or international conservation and
management measures, or as may be otherwise
authorized under any applicable access or other
agreement, or in the applicable licence; and

in the case of a Kenya fishing vessel operating
under an authorization to fish in the high seas in
areas subject to international conservation and
management measures, when the vessel is on the
high seas in an area subject to such international
conservation and management measures Or
otherwise in accordance with such measures or the
applicable license or authorization.

(3) An operator and crew member of any vessel, or

licence holder in respect of any vessel on which an
observer is placed or an inspector is assigned in accordance
with this Act who does not comply with subsection (1)
commits an offence and shall be liable on conviction to a
fine not less than ten million shillings or to a term of
imprisonment not less than five years or to both.

152.(1) The operator and licence holder in respect of

(a)

any vessel on which an observer is placed shall-

provide full board, accommodation and access to
any (cooking and toilet) facilities and amenities at
officer level or similar standard approved in
writing by the Director-General and free of charge
at all times;

Conditions
observers.

for
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(b) provide a safe work area adjacent to the sample
collection site, for sampling and storage of fish to
be sampled, of 4.5 square meters, including the
observer’s sampling table and which permits the
observer to stand upright and have a work are at
least 0.9 m deep in the area front of the table and
scale;

(c) notify the observer at least 15 minutes before fish
are brought on board, or fish and fish products are
transferred from the vessel, to allow sampling the
catch or observing the transfer;

(d) collect bycatch when requested by an observer;

(e) collect and carry baskets of fish when requested by
an observer;

(f) allow an observer to determine the sex of fish
when this procedure will not decrease the value of
a significant portion of the catch;

(g) take measurements, including of decks, codends,
and holding bins; and

(h) ensure that transfers of observers at sea via small
boat or raft are carried out during daylight hours,
under safe conditions, and with the agreement of
any observer involved.

(2) An operator or licence holder of a vessel who
contravenes subsection (1) commits an offence and shall
be liable on conviction to a fine not exceeding two million
shillings or to a term of imprisonment not exceeding three
years or to both, and in addition the applicable licence or
authorization may be suspended or cancelled.

Protection of and duties owed to authorized persons
153. For the purposes of this portion, “authorized

person” includes any authorized officer, inspector or
observer appointed pursuant to this Act. :

Authorized persons.
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154.(1) No liability shall attach to the Service and its
officers, employees or other persons acting under the
authority of the Service, including persons with delegated
authority and any person assisting an authorized officer
pursuant to section 21, for any damage sustained by any
person as a result of any act or omission done or made in
good faith in performance of their duties under this Act or
any other law relating to fisheries. ‘

(2)  Where a vessel is being brought to a place in
Kenya in accordance with this Act,

(a) and the master is required to remain in control the
master shall be responsible for the safety of the
vessel and each person on board the vessel until
the vessel arrives at the designated place; and

(b) no claim may be made against any authorized
person in respect of any death, injury, loss or
damage that occurs while the vessel is being
brought to such place.

(3) The State shall not be held directly or
indirectly liable for an act or omission of any
authorized person or person assisting an authorized
officer, unless such person would incur liability for the
act or omission.

155. The Service shall ensure full group insurance
coverage for all authorized persons.

156.(1)For the purposes of this section “fail” includes
any effort which does not result in meeting the specified

requirement.

(2) No person being the operator or a crew member of
a vessel—

(a) fail or refuse to allow and assist any person
identified as an authorized person-

(i) to safe board the vessel;

Protection of
authorized  persons
from liability.

Insurance for

authorized persons.

Obstruction, etc of
authorized persons.
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(ii) to have full access to and use of all facilities,
gear and equipment on board which such
authorized person may determine are
necessary to carry out his duties, including full
access to the bridge, fish and fish products on
board, fishing gear and areas which may be
used to hold, process, weigh or store fish; that
are not of a specified size or dimension;

(iii)to have full access to the vessel’s records
including its logs, charts and documentation
and other information relating to fishing,
whether required to be carried and maintained
under this Act or otherwise, for purposes of
carrying out functions and exercising powers
under this Act, including records inspection
and copying;

(iv)to have access to all navigational and
communications equipment;

(v) to take, measure, store on or remove from the
vessel and retain, such reasonable samples or
whole specimens of any fish as may be
required for scientific purposes;

(vi)where such person is forced by circumstances
to stay on board the vessel for a prolonged
period of time, provide him, while on board
the vessel, with food, accommodation and
medical facilities equivalent to that accorded to
officers of the vessel, at the expense of the
operator; and

(vii) to safe disembark from the vessel;

(b) fail or refuse to allow an audit, inspection,
examination or search which is authorized by or
under this Act to be made or impedes the conduct
of such audit examination or search;

(c) in respect of any premises, facility, including those
used for aquaculture, cold storage, export and
processing, landing site or other place where
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(d)

(e)

)

€9)

(h)

<)

person(s) engage in activities within the scope of
this Act fail or refuse to facilitate by all reasonable
means the entry into and inspection by an
authorized person in accordance with this Act of-

(1) the entire premises, facility, landing site or
other place including storage areas; and

(ii) any fish or fish product, fishing gear,
equipment or  records;

fail, refuse or neglect to immediately and fully
comply with every lawful instructions or
directions given by an authorized person;

deny a request by an authorized person made in
the course of exercising his duties and powers
under this Act, including requests for access to
records, documents, areas, gear and navigation and
communication equipment, and that the equipment
be turned on for his or her use;

when lawfully required to state his name, date of
birth and place of abode to an authorized person
fail or refuse to do so, or state a false name, date of
birth or place of abode to the authorized person;

when lawfully required by an authorized person to
give information, give information which is false,
incorrect or misleading in any material respect;

resist lawful arrest for any act prohibited by this
Act;

aid, incite or encourage another person to assault,
resist, intimidate or obstruct an authorized person
who is carrying out his/her duties or exercising his
powers under this Act, or any person lawfully
acting under a authorized officer's instructions or
in his/her aid;

interfere with, delay or prevent by any means, the
apprehension or arrest of another person having
reasonable grounds to believe that such person has
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k)

M

committed an act in contravention of this Act;

fail or refuse to allow an authorized person to
carry out all duties safely, or to take all reasonable
measures to ensure the safety of an authorized
person as appropriate in the performance of his
duties;

impersonate or falsely represent himself or herself
to be an authorized officer, or to be a person
lawfully acting under the Director-General’s
instructions or in his aid;

(m)impersonate or falsely represent himself to be the

(n)

(0)
(p)

)

()

master or an officer, or not to be the master or an
officer, of a fishing vessel;

where the vessel is seized by an authorized person,
fail to sail such vessel to a place in Kenya
designated by the authorized officer or fail to
ensure the safety of all those on board;

bribe or attempt to bribe an authorized person;

interfere with an authorized person in the
performance of his duties; or in any other way
obstruct or hinder an authorized person in the
exercise of his powers, duties or functions under
this Act;

use abusive or threatening language or insulting
gestures or behave in a threatening or insulting
manner towards an authorized person who is
carrying out his duties or exercising his/her
powers under this Act, or towards any person
lawfully acting under the authorized officer's
instructions or in his aid; or

obstruct, resist, delay, refuse boarding to,
intimidate, or kidnap an authorized person who is
performing his duties or exercising his powers
under this Act, or any person lawfully acting under
a authorized officer's instructions or in his aid; or
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(s) breach any other duty to an authorized person as
required under this Act.

(3) A person who contravenes subsection (2) commits
an offence and shall be liable on conviction to a fine not
less than fifty  million shillings or to a term of
imprisonment not exceeding ten years or to both, and in
addition the applicable licence may be suspended or
cancelled.

Requirements for vessel monitoring systems

157.(1) The Director-General may establish and
operate vessel monitoring systems for purposes of
monitoring, control and surveillance, and managing the
operations of fishing vessels under this Act.

(2) The Director-General may require the operator of
any fishing vessel, as a condition of licence or otherwise, to
install, maintain and operate in accordance with such
conditions as may be prescribed and such other conditions
that may be required by the Director-General, a mobile
transceiver unit or other device or equipment that is an
integral component of a vessel monitoring system at all
times while the fishing vessel is in the fishery waters or, in
respect of a Kenya fishing vessel, in areas beyond national
jurisdiction or such other area as may be prescribed or
agreed in an international agreement or international
conservation and management measures.

(3) The operator of each fishing vessel shall comply
with all licence conditions and requirements imposed
pursuant to subsection (2) and shall, where the mobile
transceiver unit or other device or equipment ceases to
operate, immediately-

(a) notify the Director-General when the mobile
transceiver unit or other device ceases to operate

in accordance with such requirements; and

(b) cause the vessel to cease fishing except as
otherwise authorized by the Director-General.

(4) Where the mobile transceiver unit or other device

Vessel
Systems.

Monitoring
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ceases to operate as required, the operator shall
immediately notify the Director-General and submit to him
a report of the vessel’s name, call sign, position expressed
in latitude and longitudes to the minutes of arc and the date
and time of the report at intervals of four hours or such
other period as the Director-General may notify the
operator, and—

(a) cause the vessel to cease fishing except as
otherwise authorized by the Director-General; or

(b) cause the vessel to immediately return to the port
of Mombasa, Lamu and Shimoni.

(5) The operator shall comply with such other
conditions that may be prescribed and such additional
conditions that may be required by the Director-General,
including—

(a) the type of vessel monitoring system equipment to
be used;

(b) installation procedures;

{c) operational requirements;

(d) information requirements;

(e) confidentiality; and

(f) reports.

(6) No person shall—

(a) without lawful excuse render inoperative or
otherwise interfere with a mobile transceiver unit
or other device installed pursuant to this Act so
that it fails to operate accurately or in accordance
with any prescribed conditions;

(b) whether within, or in areas beyond, national
jurisdiction, intentionally, recklessly or negligently

destroy, damage, render inoperative or otherwise
interfere with any part of mobile transceiver unit
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or vessel monitoring system aboard a vessel
licensed pursuant to this Act, or intentionally feed
or input into that system information or data which
is not officially required or is meaningless; or

(c) intentionally, recklessly or negligently divulge
information or data obtained from a vessel
monitoring system or a system of reporting or
recording required or permitted under this Act,
other than in the course of duty and to a person or
persons entitled to receive that information or data.

(7) A person who contravenes the provisions of this
section commits an offence and shall be liable on
conviction to a fine not less than ten million shillings or to
imprisonment for a term less than ten years or to both, and
in addition the applicable licence may be suspended or
cancelled.

Requirements for use of ports

158.(1) No foreignfishing vessel shall use a port in
Kenya for landing, transhipping, packaging, or processing
of fish or for other port services including, inter alia,
refuelling and resupplying, maintenance and dry docking,
unless-

(a) the port has been designated for use by foreign
fishing vessels;

(b) the operator has given at least 48 hours’ advance
notice or such other notice as may be prescribed or
required by the Director-General;

(c) the operator has provided to the Director-General
such information as may be prescribed or
required;

(d) in the case of a foreign fishing vessel, a written
authorization for the use of such port has been
issued by the Director-General; and

(e) where the Director-General has authorized entry of
such vessel into port, the master of the vessel or, in

Use of port without
authorization
prohibited.
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the case of a foreign fishing vessel, the vessel’s
representative presents the authorization for entry
into the port to an authorized officer or other
competent officer upon the vessel’s arrival at port.

2) The operator, master and charterer of
a vessel which contravenes subsection (1) commits
an offence and shall be liable on conviction to a fine
not exceeding one million shillings or to a term of
imprisonment not exceeding five years or to both.

159.(1) Authorization to enter a port shall be denied
where there is sufficient proof that a vessel seeking entry
into port has engaged in illegal, unreported and unregulated
fishing, or in fishing-related activities in support of illegal,
unreported and unregulated fishing, or appears on a list of
vessels which have engaged in such fishing or fishing
related activities adopted by a regional fisheries
management organization in which Kenya is a member or
cooperating non-member, in accordance with the rules and
procedures of such organization and in conformity with
international law.

(2) Without prejudice to subsection (1), authorization
for a vessel to enter a port may be given exclusively for the
purpose of inspecting it and taking other appropriate
actions in conformity with international law which are at
least as effective as denial of port entry in preventing,
deterring or eliminating illegal, unreported and unregulated
fishing and fishing-related activities in support of illegal,
unreported and unregulated fishing.

(3) A person who contravenes subsection (1)
commits an offence and shall be liable on conviction to a
fine not less than fifty million shillings or to imprisonment
for a term not less than ten years or to both.

160.(1) Where a foreign fishing vessel has entered one
of its ports, the Director-General shall deny that vessel the
use of the port for the landing, transhipping, packaging or
processing of fish which have not been previously landed,
or for refuelling, resupplying, maintenance, dry-docking
and other port services where—

Vessels may be
prohibited from
entering port.

Denial of the use of
port to a foreign
fishing vessel.
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()

(b)

(©

(d)

©)

@

3)

the vessel does not have a valid and applicable
authorization to engage in fishing or fishing-
related activities required by its flag State;

the vessel has not been granted a valid and
applicable licence to engage in fishing or fishing
related activities required under this Act;

there is clear evidence that the fish on board was
taken in contravention of applicable requirements
of any coastal State in respect of areas under the
national jurisdiction of that coastal State;

the flag State of any foreign fishing vessel does
not confirm within a reasonable period of time on
the request of the Director-General that the fish on
board was taken in accordance with applicable
requirements of a relevant regional fisheries
management organization; or

there are reasonable grounds to believe that the
vessel was otherwise engaged in illegal,
unreported or unregulated fishing or fishing-
related activities in support thereof unless the
operator of the vessel can establish—

(i) that it was acting in a manner consistent with
relevant conservation and management
measures; or

(ii) in the case of provision of personnel, fuel, gear
and other supplies at sea, that the vessel
that was provisioned was not at the time of
provisioning a vessel referred to in
subparagraph (e);

Notwithstanding subsection (1), a vessel shall not

be denied the use of port services essential to the safety and
health of the crew and the safety of the vessel, provided
these needs are duly proven, or, where appropriate, for the
scrapping of the vessel.

The operator of a vessel which uses a port where
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such use has been denied pursuant to subsection (1)
commits an offence and shall be liable on conviction to a
fine not less than fifty million shillings or to imprisonment
for a term not less than ten years or to both.

(4) Any person who, knowing or having reasonable
cause to believe which a vessel has been denied the use of
port, takes any action in assisting such vessel to use the
port, or to provide it with goods or services which have
been denied, commits an offence and shall be liable on
conviction to a fine not less than fifty million shillings or to
imprisonment for a term not less thanten years or to both.

161.(1) In carrying out inspections of fishing vessels
in port, authorized officers shall follow such procedures as
may be prescribed or the Director-General may require to
the extent possible, and-

(a) present to the master of the vessel an identification
document prior to an inspection;

(b) in case of appropriate arrangements with the flag
State of a foreign fishing vessel, invite that State to
participate in the inspection;

(c) not interfere with the ability of the master of a
foreign fishing vessel, in conformity with
international law, to communicate with the
authorities of the flag State;

(d) make all possible efforts to-

(i) avoid unduly delaying the vessel to minimize
interference and inconvenience, including any
unnecessary presence of authorized officers on
board, and to avoid action that would
adversely affect the quality of the fish on
board;

(ii) facilitate communication with the master or
senior crew members of the vessel; and

(e) ensure that inspections are conducted in a fair,
transparent and non-discriminatory manner and
would not constitute harassment of any vessel.

Inspection of foreign
fishing vessels in
port.
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(2) A report of the inspection shall
promptly be provided to the Director-General in
such form as may be prescribed or as the Director-
General may require.

PART XTIV —REQUIREMENTS FOR
ARRESTED PERSONS AND SEIZED ITEMS

162.(1) In cases of arrest or detention of foreign
fishing vessels for a contravention of this Act, the Director-
General shall promptly notify the flag State, through
appropriate channels, of the action taken and of any
penalties subsequently imposed.

(2)  Any foreign fishing vessel and its crew
arrested for the contravention of any provision of this
Act that governs any act of fishing or fishing-related
activity shall be promptly released upon the posting of a
reasonable bond or other security.

(3) In the absence of any agreement to the
contrary with the State of which the vessel or its crew
are nationals, penalties for violations of this Act in the
Kenya Exclusive Economic Zone shall not include
imprisonment or any form of corporal punishment.

163.(1) A person arrested under this Act shall
promptly be brought before the Court of applicable
jurisdiction or be subject to administrative proceedings in
accordance with this Act.

(2) Where a person is released without being charged
or where prosecution is not instituted within thirty days
after a person is charged, all items seized shall be returned
to the person.

(3) Where a person does not appear to answer a
charge within ninety days after her arrest, any item seized
from that person shall be forfeited to the State.

164. If the master of a fishing vessel is granted bail for
an offence under this Act, the court granting bail may, if it
thinks it necessary or desirable in the circumstances of the

Arrest or detention
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case, impose a condition whereby, pending the conclusion
of the case, the accused is denied access to the vessel or is
allowed access only on conditions determined by the Court.

165.(1) Any item seized pursuant to this Act shall be
delivered into the custody of the Director-General.

(2) A written notice shall be given to the person from
whom any article or item was seized or to any other person
whom the fisheries inspector believes is the owner or
person otherwise entitled to possession of the article or
item seized and the grounds for such seizure shall be stated
in the receipt.

166.(1) Any fish or fish products seized by an
authorized officer under this Act may, at the direction of
the Director-General, be sold and the proceeds of the sale
held and dealt with pursuant to this Act.

(2) If any fish or other thing of a perishable nature is
seized under this Act, the Director-General may,
notwithstanding any other provision of this Act—

(a) return the fish or other thing to the person from
whom it was seized on receiving adequate cash
security equivalent to the value of the fish or
thing; or

(b) cause the sale of the fish or other thing at a price
which is reasonable in the circumstances, and, if
court proceedings are instituted, pay the proceeds
of the sale into a suspense account of the Service
pending a court order in respect of the forfeiture of
the proceeds or, if no proceedings are instituted,
release the proceeds to the person from whom the
fish or other thing was seized:

Provided that if, after making all reasonable efforts,
the Director-General is unable to sell the fish or other
thing, or where such fish or other things are unfit for
sale, he may dispose of the same in such other manner
as he deems fit, including by destruction.

(3) Where any fish or fish products are sold or
otherwise disposed of pursuant to this section, the
fisheries inspector shall—

Delivery and notice
for seized items.

Disposal of
perishable items.
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(a) give the person from whom such fish or perishable
goods was seized a receipt stating the date on
which the goods were sold or otherwise disposed
of, the quantity of such goods, and in the case of a
sale, the amount realized; and

(b) pay the proceeds of sale into Court.

(4) The proceeds of any sale under subsection
(3) shall be dealt with by the Court according to law.

167.(1) Upon seizure of a vessel, vehicle, aircraft or
other item, reasonable efforts shall be made to notify the
owner or owners of the property seized or detained
pursuant to this Act of the seizure or detention of that

property.
(2) A notice under the section shall-

(a) enumerate the reasons for the seizure and/or
detention;

(b) describe the steps required for reclamation of the
seized and or detained property; and

(c) make the owner or owners aware of any deadlines
and potential forfeiture of property pursuant to this
Act.

168.(1) If any vessel, vehicle, aircraft or item has been
seized pursuant to this Act, and a person who has been
properly charged with an offence in relation thereto fails to
appear to answer the charge within ninety days of the
service or attempted service of notice pursuant to this Act,
the Director may apply for the items to be forfeited to the
State and the Court shall make such order as it shall deem
fit.

2) If the lawful owner of a vessel, vehicle, aircraft or
item seized pursuant to this Act cannot be traced within
ninety days of the service or attempted service of notice
pursuant to this Act, the seized item shall be forfeited to the

Notice of detainment
or seizure of
property.

Treatment of items
detained or seized.
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State.

(3) If the owner of a vessel, vehicle, aircraft or thing or
the person having the possession, care or control of it at the
time of its seizure or detention is convicted of an offence in
terms of this Act and a fine is imposed, the vessel, vehicle
aircraft or thing may be detained until all fines, orders for
costs and penalties imposed in terms of this Act are paid.

169.(1) The Court may, on application, order the Release  of

) P . ; ) seized goods.
release of any fishing vessel, vehicle, aircraft or other item
seized under this Act on receipt of such bond or other form

of security as it may determine.

(2) In determining the value of the bond or other form
of security in respect of a foreign fishing vessel or a fishing
vessel which is not a Kenyan fishing vessel, the Court shall
have regard to—

(a) the aggregate amount of the fair market value of
the property to be released;

(b) an estimated total fine or other penalty provided
for the offence or offences charged or likely to be
charged;

(c) the costs the prosecution would be likely to
recover if a conviction were entered;

(d) and any damages and costs assessed as a
consequence of the offence or offences charged or
likely to be charged, and may set the value at such
aggregate amount.

(3) Notwithstanding the provisions of subsection (2),
the amount determined by the Court under this Act shall
not be less than the fair market value of the property to be
released or the aggregate minimum fine or penalty for each
offence charged, whichever is greater.

(4) Where any vessel, vehicle, aircraft or other item
seized is released upon the lodging of a bond or other form
of security under subsection (1), the Court shall in the order
state separately the sums which are attributable to the
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property to be released, the total fine or fines and the likely
costs.

(5) The release of any bond or other form of security
under this Act shall be conditional upon-

(a) a finding by the Court that the vessel, vehicle,
aircraft or other item has not been used in or in
connected with in the commission of an offence
under this Act; or

(b) where the Court finds that the vessel, vehicle,
aircraft or other item has been used in or in
connection with the commission of an offence
under this Act-

(1) payment in full within thirty days of the
judgment of the Court of any fine imposed by
the Court and any costs ordered to be paid by
the Court; and

(i1)) where the Court so orders, delivery to the
Court of the vessel, including its fishing gear,
furniture, appurtenances, stores and cargo, and
of any fish ordered to be forfeited without any
impairment of their value, or payment of the
monetary value thereof as determined by the
Court.

(6) Nothing in subsection (1) shall require a Court to
release any vessel, vehicle, aircraft or other item if it may
be required as an exhibit in court proceedings or is
reasonably required for any further investigations of
offences against this Act.

170.(1) Any bond, security or net proceeds of sale Appticaion of bond,
held in respect of any vessel, vehicle, aircraft or other item
shall be applied as follows—

(a) the discharge of any forfeiture ordered under this
Act; and

(b) the payment of all fines or penalties for offences
under this Act or penalties imposed under this Act
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arising out of the use of or in connection with the
vessel, vehicle, aircraft or other item.

171.(1) No person shall remove a vessel, vehicle,
aircraft or other item held under this Act and which is in the
custody of the Government whether or not the person knew
that the vessel, vehicle, aircraft or other item was held in
the custody of the Government.

(2) Where any vessel, vehicle, aircraft or other item
held or forfeited under this Act has been unlawfully
removed from the custody of the Government, the vessel,
vehicle, aircraft or other item shall be liable to seizure
anywhere at any time within the jurisdiction of Kenya.

(3) A person who contravenes subsection (1)
commits an offence and shall be liable on conviction to a
fine not exceeding five thousand shillings or to a term of
imprisonment not exceeding five years or to both.

172. The State shall not be liable to any person for any
loss, damage to or deterioration in the condition of any
vessel, vehicle, aircraft or other item while in the custody
of the State pursuant to this Act, provided that the State
takes reasonable care given the circumstances.

PART XV - EVIDENCE

173.(1) The Director-General or any person
designated in writing by him may give a certificate stating
that-

(a) a specified vessel was or was not on a specified
date or dates a Kenyan fishing vessel or a foreign
fishing vessel;

(b) a person was or was not on a specified date or
dates the holder of any specified license,
authorization or registration;

(c) a specified fishing vessel was not on a specified
date or dates the subject to a specified license,
authorization or registration;

Unlawful removal of
seized goods.

Liability for loss,
damage or
deterioration of
things in custody.
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(d)

(e)

()

Q)

)

(M

an appended document is a true copy of the
licence or certificate of registration for a specified
vessel or person and that specified conditions
were attached to such document;

a particular location or area of water was on a
specified date or dates within the Kenya fishery
waters or a closed, limited, restricted or in any
other way controlled area of the Kenya fishery
waters, or an area of the Kenya fishery waters
subject to specified conditions;

an appended chart shows the boundaries on a
specified date or dates of the Kenya fishery
waters, territorial sea, closed or limited areas or
other areas or zones delineated for any specified

purpose;

a particular item or piece of equipment is fishing
gear;

the cause and manner of death of or injury to any
fish;

an appended document is a true copy of an
approved charter agreement or an access
agreement;

a call sign, name, or number is that of or allotted
to a particular vessel under any system of naming
or numbering of vessels;

an appended position or catch report was given for
a specified vessel;

a specified fishing vessel is included on a list of
illegal, unreported and unregulated fishing vessels
or authorized fishing vessels established by a
regional fisheries management organization or
pursuant to an international agreement; or

(m)a certificate as to the condition of fish given under

this Act was made in accordance with this Act and
was made by the person who is signatory to the
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certificate.

174.(1) Unless the contrary is proved, a document
purporting to be a certificate issued under section 175 shall
be deemed to be such a certificate and to have been duly
issued.

(2) Where a certificate is served on a defendant seven
or more days before its production in court in any
proceedings under this Act, the certificate shall, unless the
contrary is proved, be sufficient evidence of all the facts
averred in it.

(3) Where a certificate is served upon a defendant
fourteen or more days before its production in court and the
defendant does not, within seven days of the date of
service, serve notice of objection in writing on the
prosecutor, then the certificate shall, unless the Court finds
the defendant is unduly prejudiced by any failure to object,
be conclusive proof of all the facts averred in it.

(4) Where any objection is notified under subsection
(3) the certificate shall, unless the contrary is proved, be
sufficient evidence of all the facts averred in it.

(5) Any certificate shall be titled “Certificate made
under section 175, Fisheries Management and
Development Act” and no such certificate may be used as
conclusive proof of the facts averred therein unless it is
served with a copy of sections 175 and 177 of this Act.

(6) Any omission from or mistake made in any
certificate issued under section 175 shall not render it
invalid unless the Court considers such omission or mistake
is material to any issue in the proceedings concerned, or the
defendant is unduly prejudiced by it.

(7) Where in any proceedings a certificate made under
section 175 is produced to the Court, the prosecution shall
not be obliged to call the maker of the certificate and the
Court shall, where material, rely on the facts therein unless
the contrary is proved.

(8) In this section “certificate” means a certificate

Validity
procedure
certificate.
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for
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issued under section 175.

175.(1) Where in any proceedings under this Act the
place or area in which a vessel is alleged to have been at a
particular date and time or during a particular period of
time is material to an offence committed, then a place or
area stated in a certificate by an authorized officer shall be
evidence, unless the contrary is proved, of the place or area
in which the vessel was at the date and time or during the
period of time stated.

(2) An authorized officer shall in a certificate made
under subsection (1) state—

(a) his name, address, official position, country of
appointment and provision under which he is
appointed;

(b) the name, if known, and call sign of the fishing
vessel concerned;

(c) the date and time or period of time the vessel was
in the place or area;

(d) the place or area in which it is alleged the vessel
was located;

(e) the position fixing instruments used to fix the
place or area stated in paragraph (d) and their
accuracy within specified limits;

(f) a declaration that the authorized officer checked
the position-fixing instruments a reasonable time
before and after they were used to fix the position
and they appeared to be working correctly; and

g) where a position fixing instrument which is not
judicially noticed as being accurate or a designated
machine is used, a declaration that he checked the
instrument as soon as possible after the time
concerned against such instrument.

(3) Section 175 shall apply to a certificate given under

Certificate as to the
location of a vessel.
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this section as if it had been a certificate issued under
section 149.

4) For the purposes of this section
“authorized officer” shall include surveillance
officers and those charged with similar
responsibilities in other countries.

176.(1) The readings of any mobile transceiver unit or ~ fectonic locaton
other electronic location device integral to a vessel
monitoring system shall be admissible as evidence and may
be used as prima facie evidence of the facts that they aver.

(2) The readings of the devices referred to in
subsection (1) may be made from a printout or as observed
from a visual display unit.

(3) Any electronic location device shall be required to
be capable either wholly or partially in itself of producing
the readings concerned and not merely be a receiver of
information or data.

177.(1) Where a photograph is taken of any fishing or , Frooeehe
fishing related activity and the date and time on and
position from which the photograph is taken are
simultaneously superimposed upon the photograph, the
date and time shall be prima facie evidence that the
photograph was taken on the date, at the time and in the

position so appearing.

(2) The provisions of this section shall apply only
when—

(a) the camera taking the photograph is connected
directly to the instruments which provide the date,
time and position concerned; and

(b) the instruments which provide the date, time and
position are commonly recognised as being
accurate or are designated machines or were
checked as soon as possible after the taking of the
photograph against such instruments.

(3) The provisions of this section shall not affect the



The Fisheries Management and Development Bill, 2014

admissibility of photographic evidence in any way.

178.(1) All fish found on board any fishing vessel
which has been used in the commission of an offence under
this Act shall unless the contrary is proved, be presumed to
have been caught during the commission of that offence.

(2) All fish found on board any fishing vessel in
respect of which false or misleading information or no
information has been provided prior to the vessel’s entry
into port as required pursuant to this Act, shall unless the
contrary is proved, be presumed to have been caught during
the commission of an offence or during illegal, unreported
or unregulated fishing activities.

(3) Where, in any legal proceedings under this Act,
the place in which an event is alleged to have taken place is
in issue, the place stated in the relevant entry in the logbook
or other official record of any enforcement vessel or
aircraft as being the place in which the event took place
shall be presumed to be the place in which the event took
place.

(4) The production of a written copy or extract of the
entry certified by a fisheries inspector as a true copy of the
accurate extract shall be prima facie evidence of an entry in
a logbook or other official record of an enforcement vessel
or aircraft.

(5) Where in any legal proceedings relating to an
offence under this Act—

(a) an authorized officer gives evidence of reasonable
grounds to believe any fish to which the charge
relates were taken in a specified area of the fishery
waters or taken by the use of illegal gear, and

(b) the Court considers that, having regard to that
evidence the grounds are reasonable,

all the fish shall be presumed to have been so taken,
unless the contrary is proved.

(6) Where any information is given for a fishing

Presumptions.
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vessel under this Act or an access agreement in relation to
any fishing activity of a fishing vessel, it shall be presumed
to have been given by the master, owner or charterer of the
vessel concerned, unless it is proved it was not given or
authorized to be given by any of them.

(7) Any entry in writing or other mark in or on any
log, chart or other document required to be maintained
under this Act or used to record the activities of a fishing
vessel shall be deemed to be that of the master, owner and
charterer of the vessel, unless proven otherwise.

(8) Any position fixing instrument on board a vessel
or aircraft used for the enforcement of this Act shall be
presumed to be accurate.

(9) For the purposes of subsection (6), a position
fixing instrument shall be deemed to be any device which
indicates the location of a vessel, including but not limited
to any global positioning system.

(10) The readings from any vessel monitoring,
communications or navigation equipment required under
this Act, either made from a printout or observed from a
visual display unit, and which are capable either wholly or
partly of producing the readings concerned and are not
merely receivers of information or data, when checked for
correct working and read by a competent operator, shall,
unless the contrary is proved, be presumed to give accurate
readings within the manufacturers specified limits.

(11) Unless the contrary is proved, any person
who is found in possession of any illegal fishing gear,
including explosives, poison or any device capable of
producing an electric shock on or near the fishery waters
shall be presumed to be undertaking an unlawful activity
contrary to this Act.

179.(1) Where, in proceedings under this Act, a person
is charged with having committed an offence involving an
act for which a license, authorization or other permission is
required, the onus shall be on that person to prove that at
the relevant time, the requisite license or authorization or
other permission was held by that person.

Onus of proof.
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(2) Where a person is charged with the contravention
of section 127, the onus shall be on that person to prove
that his entry into the fishery waters was for a purpose
recognized by international law.

(3) Where a person is charged with the contravention
of section 80, the onus shall be on that person to prove that
the information given was true, complete and correct.

180.(1) No person shall, being on board any vessel
being pursued, about to be boarded or notified that it shall
be boarded by an authorized officer, whether in the Kenya
fishery waters or beyond areas under national jurisdiction,
who throws overboard or destroys any fish, equipment,
document, explosive, noxious substance or other item with
intent to avoid its seizure or the detection of any offence
against this Act.

(2) No person shall destroy or abandon any fish,
fishing gear, net or any other fishing appliance, electric
shock device, explosive, poison or any other noxious
substance, or any other thing with intent to avoid their
seizure or the detection of an offence against this Act.

(3) No person shall remove from legal custody any
vessel, fish, equipment or other item, or do any act or
omission by which a vessel, fish, equipment or other item
held in legal custody may be so removed, whether or not he
knew that the vessel, fish, equipment and other item was
being held in custody.

(4) No person shall intentionally, recklessly or
negligently destroy, damage, render inoperative or
otherwise interfere with any premises or licensed
aquaculture establishment.

(5) A person who contravenes the provisions of this
section commits an offence and shall be liable on
conviction to a fine not exceeding five hundred thousand
shillings or to a term of imprisonment not exceeding five
years or to both.

181.(1) No person shall tamper with any item,
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document or thing that may be used in evidence of non-
compliance with this Act, including evidence relating to the
catching, loading, landing, handling, transhipping,
transporting, processing, possession, aquaculture and
disposal of fish.

(2) A person who contravenes subsection (1) commits
an offence and shall be liable on conviction to a fine not
exceeding five hundred thousand shillings or to a term of
imprisonment not exceeding five years or to both.

PART XVI —SUMMARY ADMINISTRATIVE
PROCEEDINGS

182.(1) The Director-General may, after consultation
with the Cabinet Secretary and the written consent of the
Attorney- General, proceed administratively against any
person who has been charged with a contravention of this
Act.

(2) The Director-General shall promptly notify the
person charged that the person may, within twenty four
hours of receiving such notification, consent to the
compounding of the offence under this section

(3) An offence small be compounded under this
section where the person charged, admits in writing to the
offence; and—

(a) consent to compounding proceed after being fully
informed about these proceedings.

(4) Where a person consents to the compounding of
an offence, the person shall—

(a) not engage in any activity within the scope of this
Act until the penalty has been paid in full; and

(b) be deemed to have consented to any seizure in
accordance with this Act in relation to the offence,
and to have waived any right to a hearing in the
judicial process.

be used in evidence
of  non-compliance
with the Act.
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(5) Upon receiving the written consent under
subsection (4), the Director-General or his designee may
handle the matter in accordance with this Part, in
consultation with the Director-General of Public
Prosecutions.

(6) Where the person fails to respond to the Director-
General’s written notice within twenty-four hours, the
Director-General shall refer the matter to prosecution.

183.(1) The Director-General may, where the person
charged has fulfilled the conditions of section 182 (4),
dispose of such violation by causing a compounding
agreement to be drawn up by the Director of Public
Prosecutions to formalise the terms and conditions for the
Director-General to accept on behalf of the Government
from such person an administrative penalty, the amount of
which shall—

(a) not exceed the maximum fine or penalty
prescribed under this Act, for the offence being
compounded, in addition to the fair market value
of any fish caught illegally;

(b) not be less than the minimum level of fine
calculated in conformity ~with the guidelines
required pursuant to section 188; and

(c) where the person charged has committed the same
or a similar offence in the past, an amount not less
than the fine previously set plus an additional ten
per cent.

(2) The compounding of an offence under this
section shall be binding on the payment of the penalty and
the notification in writing upon payment, under the
signature of both parties, to the appropriate Court.

(3) The compounding procedure shall be null and
void if the full amount of the penalty as determined under
subsection (1) is not paid within three working days of the
notification of the assessment of the penalty assessment to
the person charged and the matter shall immediately be
referred to the Court.

Summary
administrative
proceedings.
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(4) When the penalty is paid in full under this
section, the Director-General may order the release of any
article, items, fish or fish products seized under this Act or
proceeds of sale of such items, fish or fish products on such
conditions as he or she may determine.

(5) Where the person is unable to pay the
determination in full, that person may enter into an
agreement for payment in instalments with the Director-
General and Attorney General.

(6) In any proceedings brought against any person for
an offence against this Act, it shall be a defence if such
person proves that the offence for which he is charged has
been compounded under this section.

(7) The Director-General may confiscate any fishing
gear or other appliance used for illegal fishing connected
with the vessel.

(8) Any person aggrieved by a decision of the
Director-General under this section may appeal to the High
Court within thirty days of the Director-General’s decision.

PART XVII —JURISDICTION, PROSECUTION,
FORFEITURE, LIABILITIES AND OTHER
ACTIONS

184.(1) Any act or omission in contravention of any
provision of this Act committed-

(a) by a person or in respect of a vessel within the
Kenya fishery waters;

(b) outside the Kenya fishery waters by any Kenya
citizen, or in respect of a vessel or by person

ordinarily resident in Kenya;

(c) outside the Kenya fishery waters by any person or
vessel in contravention of section 101; or

(d) by any person on board any Kenya fishing vessel,

Jurisdiction of the
Court.
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shall be dealt with in a court determined by the Chief
Justice, but where a foreign fishing vessel is involved, the
matter shall be dealt with by the High Court and the
judicial proceedings shall be taken as if the act or omission
had taken place within the of Kenyan fishery waters.

(2) Where an authorized officer is exercising any
powers conferred on him outside the Kenya fishery waters
in accordance with this Act, any act or omission of any
person in contravention of a provision of this Act shall be
deemed to have been committed within the Kenya fishery
waters.

(3) Notwithstanding any provision of any other law,
an information or charge in respect of any offence against
this Act may be laid at any time within one year of the
commission of the offence.

185. Any authorized officer may, subject to the
direction of the Director of Public Prosecutions, conduct
any prosecution for any offence under this Act or the
regulations made thereunder, and shall for that purpose
have all the powers conferred upon a public prosecutor by
the Criminal Procedure Code.

186.(1) Where a court convicts a person of an offence
against this Act, or such other offences as may be
prescribed for the purposes of this subsection, the Court
may order the forfeiture of any of the following-

(a) any fish, fish product, fishing vessel (including its
gear, furniture, appurtenances, stores, cargo and
aircraft), vehicle, aircraft, gear, equipment,
explosive or noxious substance taken, used or
otherwise involved in the commission of the
offence;

(b) where a fishing vessel, vehicle or aircraft was used
in the commission of an offence, any fish on board
such vessel, vehicle or aircraft at the time of the
offence;

(c) where a storage facility was wused in the
commission of the offence, any fish or fish
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products in the facility at the time of the
commission of the offence; or

(d) where any fish has been sold under section166, the
proceeds of the sale of the fish.

(2) Where a court convicts a person of an offence
against this Act, or such other offences as may be
prescribed for the purposes of this subsection, in the
commission of which a foreign fishing vessel was used or
was otherwise involved, the Court may order the forfeiture
of-

(a) the fishing vessel;

(b) any gear and other equipment that was on the
vessel concerned at the time of the offence; and

(c) all fish or fish products on board the vessel at the
time of the offence, or where the fish products
have been sold, the proceeds of sale.

187.(1) Any vessel or other property or security
forfeited under this Act becomes the property of the State.

(2) Any vessel or other property forfeited under this
Act may be-

(a) retained;
(b) leased; or

(c) sold by the State by tender or by agreement
approved by the Director-General and endorsed by
the Cabinet Secretary,

provided that if such forfeited property is sold by the
State, the owner or apparent owner prior to forfeiture shall
be afforded a reasonable opportunity to bid on or purchase
such property.

(3) The Director-General or any person acting on his
behalf shall not be liable in any way of any costs incurred
or damages sustained as of a decision taken under

Disposition
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subsection (2).

188.(1) A Court convicting a person of an offence
under this Act may summarily and without pleadings
inquire into the pecuniary benefit acquired or saved by the
person as a result of the commission of the offence, and
may, upon reliable expert evidence otherwise admissible in
a court of law and in addition to any other penalty imposed,
impose a fine equal to the Court’s estimation of that
pecuniary benefit, despite any maximum penalty elsewhere
provided.

(2) The Court shall, in imposing a fine pursuant to
subsection (1), report fully in writing on details of the
expert evidence upon which its judgment was based.

189.(1) The operator and charterer of a vessel shall
jointly and severally bear the cost or expenditure incurred
by the Government, upon application by the State and as
determined by the Court upon conviction, in connection
with—

(a) the seizure of a fishing vessel, vehicle or aircraft
or other an offence against this Act, including any
relevant costs of pursuit of the vessel, vehicle or
aircraft;

(b) the prosecution for an offence in accordance with
this Act; and

(c) the repatriation of the master or crew of any vessel
seized under this Act.

(2). The amount of any costs or expenditure by the
- Court under subsection (1) may be recovered in the same
manner as a fine and shall be imposed in addition to any
fine or penalty that may be ordered by the Court.

(3) Nothing in subsection (1) shall be deemed to allow
for the recovery of any cost or expenditure that has already
been recovered pursuant to any other order made under this
Act.

(4) If it intends to apply for pursuit costs in
accordance with subsection (1), the Government shall,

Deprivation of
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fourteen (14) days prior to a trial related to the offence,
serve the defendant with written details of those costs.

190. All pecuniary penalties not specifically
designated as fines and all forfeitures incurred under or
imposed pursuant to this Act, and the liability to forfeiture
of any article seized under the authority thereof, and all
rents, charges, expenses and duties and all other sums of
money payable under this Act may be sued for, determined,
enforced and recovered by suit or other appropriate civil
proceedings in a court of competent jurisdiction in the
name of the State as the nominal plaintiff.

191.(1) A person who commits an offence against this
Act shall, upon conviction, be liable for any loss or damage
caused by the offence and the amount of the loss of such
damage may be awarded by the Court as restitution in
addition to, and recovered in the same manner as a fine.

(2) The loss or any damage caused by the offence
referred to in subsection (1) shall include, as may be
applicable, any costs incurred in-

(a) detecting,  apprehending,  investigating
prosecuting the offence; and

or

(b) detaining or seizing any property, fish, article or
thing in respect of that offence.

192.(1) Subject to subsection (2), in this section, each
officer of a partnership, corporation, firm, company or any
other business enterprise engaged in activities governed by
this Act shall be personally liable for any violation of or
offence committed under this title by any member or
employee.

(2) It shall be a defence to liability under this
section for the officer referred to in subsection (1) to prove
that he or she used due diligence to secure compliance with
this Act or that the violation or offence was committed
without that officer's knowledge, consent, collusion or
collaboration.

193. In any proceedings under this Act, the act or
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omission of a crew member of a fishing vessel or in
association with a fishing vessel shall unless otherwise
expressly provided, be deemed to be that of the operator of
the vessel.

194. (1) Each day of a continuing offence shall be
considered a separate offence.

(2) Where the person charged has committed a similar
offence in the past, a fine of an amount not less than that
previously penalized plus an additional ten percent shall be
charged.

195. Where a person has been convicted of an offence
against this Act, the Court may in addition to any other
penalty or forfeiture, order that for a period not exceeding
five years that person be banned from going on or
remaining aboard any fishing vessel in the Kenyan fishery
waters.

196. A person who incurs loss or damage as a result of
harmed by a violation of any provision of this Act or the
accompanying regulations may bring a civil action in a
court of competent jurisdiction against any responsible
person, (except the Government and its employees).

197. A court of competent jurisdiction may issue an
injunction to enforce any provision of this Act against any
person including the Ministry.

PART XVIII—ESTABLISHMENT OF FISH
MARKETING AUTHORITY

198.(1) There is established a body to be known as the
Kenya Fish Marketing Authority.

(2) The Authority shall be a body corporate with
perpetual succession and a common seal and shall, in its
corporate name, be capable of—

(a) suing and being sued;

(b) taking, purchasing and disposing of movable and
immovable property; and
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(c) doing such other things necessary for the proper
discharge of its functions under this Act, which
may be lawfully done or performed by a body
corporate.

(3) The headquarters of the Fish Marketing Authority
shall be in Nairobi.

199. The object and purpose of the Fish Marketing — Ovects ad purose.
Authority shall be to market fish and fisheries products
from Kenya.

200. The functions of the Fish Marketing Authority — Functions of the Fish

Marketing
shall be to — Authority.

(a) develop, implement and co-ordinate a national fish
marketing strategy;

(b) ensure that fish and fishery products from Kenya
enjoy market access at local, national, regional and
international levels as premier products and, to this
end, that the products and markets are developed
and diversified;

(c) promote the sustainable use of fish by preventing,
deterring and eliminating to the extent possible
trade in illegal, unreported and unregulated
fishing;

(d) enforce national fisheries trade laws and
international fisheries related trade rules;

(e) identify fish market needs and trends and advise
fisheries stakeholders accordingly;

(f) develop and improve the fish market infrastructure
and marketing system;

(g) organize stakeholders to ensure smooth marketing
of fish and fishery products;

(h) collaborate with national and international trade
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related bodies;

(i) advice the Cabinet Secretary on issues related to
national and international trade trends; and

() perform any other functions that are ancillary to
the object and purpose for which the Fish
Marketing Authority is established.

201.(1) There shall be a Board of Directors of the Fish
Marketing Authority which shall consists of—

(a) a chairperson appointed by the President;

(b) the Principal Secretary of the Ministry for the time
being responsible for matters relating to fisheries
or his representative;

(c) the Principal Secretary of the ministry for the time
being responsible for matters relating to finance or
his representative;

(d) The Principal Secretary for the time being
responsible for matters related to Trade and
Industry;

(e) The Principal Secretary in the ministry for the time
being responsible for planning and economic
development, or his representative;

(f) the Chief Executive Officer o_f the Fund;

(g) the Chief Executive Officer of the Fish Marketing
Authority, who shall be the secretary; and

(h) five other members nominated or selected through
a competitive process taking into consideration
regional balance and gender parity and appointed
by the Cabinet Secretary, of whom—

(1) two shall be nominated by the
registerednational fisheries associations; and

(i) three shall be persons with knowledge or
experience in matters relating to international

Board of Directors.
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fisheries, finance, business administration, law,
marketing or a related discipline.

(2) The names of persons proposed for appointment
under subsection (1)(a) and (h) shall, before they are
appointed, be laid before the National Assembly for
approval.

(3) The members of the Board of Directors shall be
appointed at different times so that the respective expiry
dates of their terms of office shall fall at different times.

(4) The Board of Directors shall ensure the proper
and effective performance of the functions of the Fish
Marketing Authority.

(5) The Board of Directors may enter into partnership
with other body or organization within or outside Kenya as
it may consider appropriate, in furtherance of the objects of
the Fish Marketing Authority.

(6) The members of the Board of Directors shall be
paid remuneration and allowances determined by the
Minister, in consultation with the Minister responsible for
matters relating tofinance.

202.(1) A member of the Board of Directors appointed
under section 201(1) (a) and (f) shall hold office for a term
of three years but shall be eligible for re-appointment for
one further term of three years.

(2) A member of the Board of Directors, other than
an ex officio member may,at any time, resign from office
by giving notice, in writing, addressed to the appointing
authority.

(3) A member of the Board of Directors, other than an
ex-officio member, who is absent from three consecutive
meetings of the Board of Directors without sufficient cause
shall cease to be a member of the Board of Directors.

(4) Where a member of the Board of Directors is, for
sufficient cause, unable to act as a member, the Cabinet
Secretary shall determine whether the inability would result

Tenure of office and
vacation of office.
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in the declaration of a vacancy.
(5) Where there is a vacancy—
(a) under subsection (2) or (3) or section 35(2); or
(b) as a result of declaration under subsection (4); or
(c) by reason of the death of a member,

the Cabinet Secretary shall appoint another person in
accordance with the provisions of section 201(1) to fill that
vacancy.

203. The conduct of the meetings of the Board of
Directors shall be in accordance with the Third Schedule.

204.(1) A member of the Board of Directors who has
an interest in a matter for consideration by the Board of
Directors shall disclose, in writing, the nature of that
interest and shall be disqualified from participating in any
deliberations of the Board of Directors relating to that
matter.

(2) A member who fails to disclose interest in a
matter in accordance with subsection (1) shall cease to be a
member of the Board of Directors.

205. Subject to this Act, the Board of Directors may,
by resolution either generally or in any particular case,
delegate to any committee of the Board of Directors or to
any member, officer, employee or agent of the Fish
Marketing Authority, the exercise of any of the powers or,
the performance of any of the functions or duties of the
Board of Directors under this Act.

206. (1) The Cabinet Secretary shall, in consultation
with the Board of Directors and subject to subsection (2),
through a competitive process, appoint a person to be the
Chief Executive Officer of the Fish Marketing Board.

(2) A person shall not be qualified for appointment as
the Chief Executive Officer under subsection (1) unless that
person has an advanced degree in marketing, business

Conduct of meeting
of the Authority.

Disclosure of
interest.

Delegation of
functions.
Appointment of

chief executive and
other staff.
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administration or related discipline and has at least ten
years ‘experience at a senior management level in matters
relating to Fisheries, marketing or other related sector.

(3) The chief executive officer shall hold office for a
term of three years and shall be eligible for re-appointment
for one further term.

(4) The Board of Directors may appoint such officers
and other staff as may be necessary for the proper and
effective performance of the functions of the Fish
Marketing Authority.

207.(1) There shall be a general fund of the Fish
Marketing Authority which shall vest in the Board of
Directors and into which shall be paid—

(a) monies appropriated by Parliament for the
purposes of the Fish Marketing Authority;

(b) monies that may accrue to or vest in the Fish
Marketing Authority in the course of  the
performance of its functions under this Act or any
other law and approved by Parliament;

(c) monies provided to the Fish Marketing Authority
from the Fund;

(d) donations, grants and gifts made to the Fish
Marketing  Authority, and

(e) monies from any other source approved by the
Cabinet Secretary for the time being responsible
for matters relating to finance.

(2) There shall be paid out of the general fund of the
Fish Marketing Authority any expenditure incurred by the
Fish Marketing Authority in the exercise of its powers or
the performance of its functions under this Act.

(3) The Fish Marketing Authority may, subject to the
approval of the Cabinet Secretary for the time being
responsible for finance, invest funds not immediately
required for its purposes.

Funds of the Fish
Marketing
Authority.
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PART XIX—MISCELLANEOUS

208.(1)The Cabinet Secretary may make regulations
for the better carrying into effect of the provisions of this

Act.

(2) Without prejudice to the generality of subsection
(1), the Cabinet Secretary may make regulations for any or
all of the following purposes—

(a)

(b)

(©)

(d)

(e)

®

(€9)

(b

1

prescribing the conditions to be fulfilled by
foreign participation in fisheries, including
conditions of licensing foreign fishing vessels;

establishing the conditions of issue of, and
procedures of application for, any licence or other
authority under this Act or regulations thereunder,
the form and the fees payable therefor;

prescribing the conditions of issue of, and
procedures of application for, any licence or other
authority under this Act or regulations thereunder,
the form and the fees payable therefor;

regulating the handling, storage and processing of
fish by prescribing methods of handling, storage
and processing of fish;

prescribing requirements for governing the safety
and quality of fish, fish products and fish feed;

providing for the management and control of
fishing ports and fishing waters;

the licensing of any person to engage in any form
of fishing, or of handling, transporting, processing
or selling of fish products;

organizing and regulating the marketing and
distribution of fish;

providing for the registration of private marks to
be used to distinguish the ownership of fishing
gear;

Regulations.
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(j) prohibiting or controlling the importation,
exportation and introduction into Kenya of live
fish of any kind or species;

(k) promoting and regulating or controlling the
development of aquaculture establishments;

() controlling the exploitation of the Exclusive
Economic Zone;

(m)development of recreational and ornamental
fisheries and establishment of fishing camps;

(n) providing for fishing by Kenyan ships in the high
seas;

(o) providing for the management and exploitation of
inland, dam and riverine fisheries;

(p) providing for the management and exploitation of
coastal fisheries;

(q) providing for control of the manufacture,
importation, marketing and introduction in Kenya
fishery waters of fishing gears;

(r) prescribing the forms to be used for various
matters under the act;

(s) any other thing he may deem necessary for the
promotion of fisheries in Kenya.

209. Where any conflict arises between the provisions — Suprecession-
of this Act and any other law in matters relating to
fisheries, the provisions of this Act shall prevail.

PART XX —REPEALS AND TRANSITIONAL

210.(1) The following Acts are repealed — sl
provisions.

(a) the Fisheries Act ; Cap 378

(b) the Trout Ordinance ; Cap.380

(c) the Fisheries Protection Act ; Cap. 379
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(2) Notwithstanding subsection (1), the following
transitional provisions shall apply —

(@)

(b)

()

(d)

(e

any licences or permits granted under those Acts
and in force immediately before the
commencement of this Act shall, with the approval
of the Cabinet Secretary, be deemed to have been
granted under the provisions of this Act, and shall
remain in force until revoked in accordance with
any terms in that regard set out in the licence, as
the case may be, or renewed as a licence under this
Act;

all property, except such property as the Cabinet
Secretary may determine, which immediately
before the commencement of this Act was vested
in the Government for the use of the Fisheries
Department, shall with approval of the Cabinet
Secretary, and, upon the taking effect of a notice
by the Cabinet Secretary published in the Gazette,
and without further assurance, vest in the Service,
subject to all interests, liabilities, charges,
obligations and trusts affecting such property;

except as otherwise provided in paragraph (b) in
relation to property, all contracts, debts,
obligations and liabilities of the Government
attributable  to  the Fisheries  Department
immediately before the commencement of this Act
shall, with the approval of the Cabinet Secretary,
remain vested in the Government and may be
enforced by or against the Government;

all persons, being public officers, who,
immediately before the commencement of this
Act, are employed by the Government for the
purposes of the activities of the Fisheries
Department, shall at the commencement of this
Act be, deemed to be on secondment to the
Service in accordance with this Act, or their
deemed secondment otherwise ceases in
accordance with the terms of such secondment;

where, at the commencement of this Act, any
penalty, other than dismissal, has been imposed on
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any employee of the Fisheries Department
pursuant to disciplinary proceedings against such
employee, and the penalty has not been or remains
to be served by such employee, such employee
shall, on his transfer to the Service, serve or
continue to serve such penalty to its full term as if
it had been imposed by the Service.

211. The Acts specified in the Fourth Schedule are  Censeauenta

amendments to other

amended in the manner specified in that Schedule. Acts.
FIRST SCHEDULE s. 10(2)
STAFF OF THE SERVICE

PART A—FISHERIES OFFICERS
(a) Professional Cadre
Director-General of Fisheries
Director of Fisheries
Deputy Director of Fisheries
Senior Assistant Director of Fisheries
Assistant Director of Fisheries
Principal Fisheries Officer
Chief Fisheries Officer
Senior Fisheries Officer

Fisheries Officer I

(b) Technical Cadre
Principal Assistant Fisheries Officer

Chief Assistant Fisheries Officer
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Senior Assistant Fisheries Officer
Assistant Fisheries Officer I
Assistant Fisheries Officer 11

Assistant Fisheries Officer I11

B- DISCIPLINED OFFICERS CADRE
. Commandant
. Deputy Commandant
. Assistant Commandant
. Senior Superintendent Fisheries Guard
. Superintendent Fisheries Guard
. Chief Inspector Fisheries Guard
. Inspector Fisheries Guard
. Sergeant Fisheries Guard
. Corporal Fisheries Guard
Constable Fisheries Guard
Fisheries Guard Recruit

— = 0 00N\ WN

— O

OATH OF ALLEGIANCE

SIPNAtEre: Of DECIATANE. ; vormum 525 » s msommmes « 5 16M0A 6T 35 5 » s

Personal Number: ... ...

D- Provisions relating to the officers of the Service
(1) The officers of the Service shall, in the performance of the duties
conferred upon them under this Act and any other written law, conform
with any lawful instructions, directions or orders which may be given by
the Director-General.

(2) The Director-General may, with the consent of the Board, from
time to time make and issue administrative orders to be called Service
Standing Orders for the general control, direction and information of the
officers of the Service.

2.(1) The Director-General shall, with the approval of the Board,
issue a Disciplinary Code for Officers of the Service, which shall apply to
the disciplined officers of the Service and which may provide for the
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following matters—

(a) the investigation of disciplinary offences and the hearing and
determination of disciplinary proceedings;

(b) disciplinary penalties; and

(c) any other related matters.

(2) The following disciplinary penalties, or any combination thereof,
may be included in the Disciplinary Code for infringement of the Code
issued under sub-paragraph (1) —

(a) dismissal from the Service;

(b) reduction in rank;

(c) confinement for not more than fourteen days in a guard room or
restriction to the confines of any.

PART D —INTER-AGENCIES MCS UNITS (s21)

The Inter-agency Monitoring, Control and Surveillance Unit
established under section 16 shall be composed of representatives of all
of the agencies described as 1-7, and such agencies as the Cabinet
Secretary may designate described as 8-16 below.

Members Designation | Status of
Membership

Director-General(Fisheries) Chair Permanent
Representative of Police/Internal Security |Member Permanent
Representative of Judiciary Member Permanent
Representative of County Government |Member Permanent
(County Director of Fisheries)
Representative of BMUs Member Permanent
Representative Of NEMA Member Permanent
Representative of Public Health and |Member Permanent
Sanitation
Representative of Defence Member co-opted
Representative of Cooperatives Member co-opted
Representative of Water Member Co-opted
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Representative of Immigration Member Co-opted
Representative  of Kenya Revenue | Member Co-opted
Authority

Representative of Kenya Wildlife Service | Member Co-opted
Representative Kenya Maritime Authority | Member Co-opted
Representative Kenya Ports Authority Member Co-opted
Representative of East Africa Community | member Co-opted

/ Foreign Affairs

SECOND SCHEDULE S.50(2)

DESIGNATED FISH LANDINGSTATIONS

1. Indian Ocean

s/mo Name of District Division/ County
Landing site Location
Shimoni Msambweni | Vanga Kwale
Mkokoni Lamu Hindi Lamu
Mombasa Myvita Myvita Mombasa
THIRD SCHEDULE s. 198
CONDUCT OF THE AFFAIRS OF THE FISH MARKETING
AUTHORITY BOARD
(D) The Board of the Authority shall meet at least once

in every three months to conduct the business of the Board of
Authority. '

) The Chairperson may or upon request call a special
meeting of the Board of the Authority at any time, where he or she
considers it expedient for the transaction of the business of the
Board of the Authority.

3) At the first meeting of the Board of Authority, the
members shall elect a vice-chairperson, not being an ex-officio
member, from among its members.

@) Other than a special meeting, or unless three
quarters of members agree, at least twenty one days’ written notice
of every meeting of the Board of the Authority shall be given to
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every member of the Board of the Authority by the secretary.

&) The quorum at a meeting of the Board of the
Authority shall be half of the members or a greater number
determined by the Board of the Authority in respect of an
important matter.

6) The Chairperson shall preside at the meetings of the
Board of the Authority and in the absence the vice-chairperson,
and in his absence, a member of the Board of the Authority elected
by the members present from among their number shall preside.

(7 The matters of the Board of the Authority shall be
decided by a majority of the members present and voting and in the
event of equality of votes, the person presiding shall have a casting
vote.

®) The proceedings of the Board of the Authority shall
not be invalidated by reason of a vacancy among the members or a
defect in the appointment or qualification of a member.

9 Subject to the provisions of this Schedule, the
Board of the Authority may determine its own procedure and the
procedure for any committee of the Board of the Authority and for
attendance of any other persons at the meetings and may make
standing orders in respect thereof.

FOURTHSCHEDULE (s.209)

1. The Agriculture, Fisheries and Food Authority Act = freiiment fo Act
. No. 13 of 2013.
is amended—

(a) in the long title, by deleting the word “, Fisheries”
appearing between the words “Agriculture” and
“and Food Authority™;

(b) in the short title, by deleting the word “, Fisheries™
appearing between the words “Agriculture” and “
and Food Authority Act, 2013”.

(c) in section 1, by deleting the word “Fisheries
appearing between the words “Agriculture” and
“and Food Authority”;

(d) in section 2, in the definition “agriculture” by
deleting—

(i) the words “(whether or not covered by water)”
appearing between the words “use of land”
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and “for any purpose”;

(i1) the words *“,aquaculture” appearing between
the words “husbandry” and “ and food
production”;

(ii1)paragraph (b);

(iv)paragraph (d);

(e) in section 2, in the definition “Authority” by
deleting the word “, Fisheries” appearing between
the words “Agriculture” and “and Food Authority;

(f) in subsection (1) of section 3, by deleting the word
“,Fisheries” appearing between the words
“Agriculture” and “and Food Authority™;

(2) in subsection (3) of section 3, by deleting the word
“,and Fisheries Act” appearing before the word
“respectively” and inserting the word “and
between the words “the Crops Act” and * the
Livestock Act™;

(h) in paragraph (a) of section 4 by deleting the words
“and the Fisheries Act” appearing before the words
“in accordance with the provisions of these Acts™;

(i) in paragraph (b) of section 4, by deleting the
words—

(1) * and aquatic” appearing before the words
“agricultural” ;and

(i) “,and the Fisheries Act” appearing at the end
of the paragraph;

(j) in paragraph (c) of section 4, by deleting the words
“ and aquatic” appearing before the words
“agricultural” “and deleting the words “and the
Fisheries Act” appearing after the words “the
Crops Act”;

(k) in paragraph (d) of section 4, by deleting the words
“ and aquaculture” appearing between the words
“agriculture” and * to advise generally on research
thereof™”;

(1) in paragraph (e) of section 4, by deleting the words
“ and aquatic” appearing between the words “ on
agricultural” and  * levies for purposes of
planning”;

(m) in paragraph (f) of section 4, by deleting the
words “ the Fisheries Act” appearing between the
words “ the Crops Act” and “and any written law”;

(n) in subsection (1) of section 11, by deleting the
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words “and including a Directorate of fisheries and
Food production” and substituting therefor the
words “and shall include a directorate on food
production’;

(0) by deleting subsection (2) of section 11;

(p) in subsection (4) of section 11,by deleting the
words “and aquatic” appearing between the words
“management of that agricultural” and the word
“product”;

(q) in subsection (3) of section 21, by deleting the
words “and fishing” appearing between the words
“agricultural” and “purposes”; and

(r) in subsection (1) of section 22, by deleting the
words “and aquatic resources” appearing between
the words “agricultural land”” and the words “either
in Kenya”; and

(s) by deleting paragraphs (g), (h) and (i) of
subsection (2).

2. The Kenya Agricultural and Livestock Research
Act is amended—

(a) in subsection (1) (a) of section 5, by deleting the
words “marine and fisheries” appearing between
the words “livestock™ and “genetic resources”;

(b) in subsection (2) (b) of section 32, by deleting the
word “fisheries” appearing between the words
“livestock’ and “forestry and environment”;

(c) in subsection (2) (b) of section 32, by deleting the
words “forestry and fisheries production” and
substituting therefor the words “and forestry”;

(d) in the Second Schedule by deleting paragraphs (c)
and (r) ;

(e) in the third Schedule by deleting paragraph (e);
and

(f) in the Fourth Schedule by deleting paragraph (b).

Amendment to Act
No. 17 of 2013.
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MEMORANDUM OF OBJECTS AND REASONS

The legislative proposal giving rise to this Bill has been submitted by
the Cabinet Secretary for Agriculture.

The objective of this Bill is to provide a comprehensive legislative
framework for the development, governance and investments of the
oceans and fisheries resources; in line with the national development
policy objectives envisaged in the Vision 2030. It is aligned to
international and regional instruments governing global fisheries and the
relevant national laws. The Bill seeks to align the governance of the
fisheries sector to the Constitution of Kenya, 2010 which call for
sustainable use of our natural resources for the benefit of the people of
Kenya and governance at county and national levels. It ensures
community participation in the management of the resources and
safeguards their access and benefits and a coordinated approach to oceans
and fisheries conservation, management and development by all agencies
with interest in the Kenya fishery waters.

The Bill gives anchorage to the interventions in the National Oceans
and Fisheries Policy, 2008. The Policy outlines key interventions that
should be made in order to sustainably increase production from the
under-utilised waters which include the Exclusive Economic Zone, Lake
Turkana and sustainable management of the over-exploited waters of
Lakes Victoria, Naivasha and the near shore marine waters. It provides a
legal frame work for sustainable aquaculture development hence increased
fish production which will support industrial development and food
security.

The Bill provides for development of Sanitary and Phytosanitary
(SPS) fish quality standards which will make Kenya competitively
participate in international trade. The Bill enables Kenya meet its
international obligations in fish trade and sustainable fisheries; especially
the fight against Illegal, Unreported and unregulated (IUU) fishing so that
States benefit from the fisheries resources within their Exclusive
Economic Zones. It further ring-fences the territorial waters for
exploration by the local communities while giving opportunity for
sustainable exploration of the EEZ by both local and foreign fishing
vessels without the loss of revenues as currently is the case.

PART I —contains the preliminary provisions

PART II—contains provisions on the establishment of the Kenya
Fisheries Council.

PART III—contains provisions on the establishment of the Kenya
Fisheries Service. Clause 11 establishes the monitoring, control and
surveillance unit for enforcement of the fisheries regulations and Inter-
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agency monitoring, control and surveillance unit for purposes of a
coordinated fight against the Illegal, Unreported and Unregulated (IUU)
fishing

PART IV— contains provisions on the financial and administrative
provisions. Creation of the fisheries research and management fund to
sustain the monitoring, control and surveillance initiatives such as the
observer program and marine vessel transport.

PART V— contains provisions on conservation, management and
development of fisheries .It provides for the development of fisheries,
management measures and the implementation of international
conservation and management measures. Clause 31 to 33 provides for
consultations and co-ordination with the county governments on fisheries
management and shared fisheries. Clause 34 provides for fisheries
management plan. it also entrenches community participation in fisheries
management through creation of beach management units and other
groups. It prohibits destructive fishing gears and methods and pollution.
Clause 53 establishes the designated fishing ports for purposes of
implementing the FAO Port State Measures agreement of 2009.

PART VI —contains provision regulating fish imports, export and
trade. It outlines the fish certification of both live and processed fish for
imports and exports.it also promotes fish products development.

PART VII —contains provisions which guide fish quality and
safety. It creates the fish competent authority and harmonization of fish
quality standards.

PART VIII —contains provision related to aquaculture
development. It outlines the county’s responsibilities in monitoring non-
commercial aquaculture activities and collaboration in commercial
aquaculture transboundary monitoring.

PART IX —contains provisions on data and information and
obligates the Director-general to establish and maintain a national register
of licenses, registration and authorizations issued under the Act. It also
obligates the director-general to share information with counties and
stakeholders for management and development of fisheries resources and
assures the safety of confidential information.

PART X— contains provisions on licensing, authorizations and
registration required by the foreign and local fishing vessels. Clause 93
gives terms and conditions of licences and authorizations. Clause 94 gives
preferential employment of Kenya citizens. It gives conditions for
registration and fishing by industrial, semi-industrial, recreational and
artisanal fishing vessels; aquaculture and fish processing
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PART XI —contains provisions for compliance with the Act,
licenses, authorizations and requirements for fishing vessels entering,
navigating or exiting the Kenya fishery waters. Clause 127 outlines
activities prohibited at sea while Clause 130 prohibits transhipment at sea.

PART XII—contains provisions with requirements for foreign
fishing vessels or vessels fishing under charter arrangement. Clause 131
gives conditions for fisheries access, 134 gives requirements for joint
venture and charter agreements, rights and vessel licensing for foreign
fishing vessels. Clause 136 gives preference for Kenya products

PART XIII—contains provisions on monitoring, control and
surveillance. It creates the authorised officers, for purposes of enforcement
in clause 139. Clause 150 establishes observer program, clause 151
appoints the observers and port inspectors for purposes of implementation
of the Port Inspections under FAO Port State Measures Agreement. It also
includes the provisions vessel monitoring systems and port authorization
for foreign fishing vessels and requirements.

PART XIV —provides for the requirements for arrested persons and
seized items and jurisdiction, prosecution, forfeiture, liabilities and other
actions and evidence. Clause 166 provides for prompt judicial or
administrative proceedings for arrested persons.

PART XV —provides for types of evidence and presumptions and
onus.

PART XVI—provides for summary administrative proceedings

PART XVII —provides for jurisdiction, prosecution, forfeiture,
liabilities and other actions. Clause 197 provides for continuing offences
and repeat offenders.

PART XVIII —provides for the establishment of the fish marketing
authority.

PART XIX and PART XX provides for the miscellaneous
provisions and the repeal and transitional provisions respectively.

This Bill is not a Bill concerning county governments.

The enactment of this Bill will not occasion additional expenditure of
public funds as the interventions are provided for in the estimates.

Dated the 18th March, 2014.

ADEN DUALE,
Leader of Majority.
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THEAGRICULTURE, FISHERIES AND FOOD AUTHORITY
ACT, 2013

The Long title of Act No.13 of 2013, which it is proposed to amend —

AN ACT of Parliament to provide for the consolidation of the -

laws on the regulation and promotion of agriculture generally, to
provide for the establishment of the Agriculture, Fisheries and Food
Authority, to make provision for the respective roles of the national
and county governments in agriculture excluding livestock and
related matters in furtherance of the relevant provisions of the Fourth
Schedule to the Constitution and for connected purposes

The short title of Act No.13 of 2013, which it is proposed to amend —

1. This Act may be cited as the Agriculture,
Fisheries and Food Authority Act, 2013.

Section 1 of No.13 of 2013, which it is proposed to amend —

1. This Act may be cited as the Agriculture, Fisheries and Food
Authority Act, 2013.

Section 2 of No.13 of 2013, which it is proposed to amend —
2. In this Act, unless the context otherwise requires--

"agriculture" means cultivation of land and the use of land (whether.
or not covered by water) for any purpose of husbandry, aquaculture and
food production and includes—

(a) cultivation of crops and horticultural practice within the meaning
of the Crops Act;

(b) breeding of aquatic animals and plants in the Kenya fishery
waters and sea ranching and fish farming in the sea as provided
for in the Fisheries Act;

(c) the use of land, meadow land, market gardens or nursery grounds:
(d) fish harvesting within the meaning of the Fisheries Act; and

(e) the use of land for agroforestry, when that use is ancillary to the
use of land for other agricultural purposes;

(f) transgenic and microbial formulations for use and application in
agricultural systems; and

“Authority” means the Agriculture, Fisheries and Food Authority
established by section 3;
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Section 3 of No.13 of 2013, which it is proposed to amend —

3. (1) There is established an authority to be known as the
Agriculture, Fisheries and Food Authority.

(2) The Authority is a body corporate with perpetual succession and
a common seal and shall, in its corporate name, be capable of—

(a) taking, purchasing or otherwise acquiring, holding, charging or
disposing of movable and immovable property;

(b) borrowing money or making investments;
(c) entering into contracts; and

(d) doing or performing all other acts or things for the proper
performance of its functions under this Act which may lawfully
be done or performed by a body corporate.

(3) The Authority shall be the successor to the institutions
established by the Acts repealed under section 41 existing immediately
before the commencement of this Act, the Crops Act, the Livestock Act
and Fisheries Act respectively.

(4) Despite sub-section (3), the Authority shall not be the successor
of livestock based institutions existing immediately before this Act was
enacted into law.

(5) The provisions of the First Schedule shall apply upon the
commencement of this Act.

Section 4 of No.13 of 2013, which it is proposed to amend —

4. The Authority shall, in consultation with the county governments,
perform the following functions—

(a) administer the Crops Act, and the Fisheries Act in accordance
with the provisions of these Acts;

(b) promote best practices in, and regulate, the production,
processing, marketing, grading, storage, collection, transportation
and warehousing of agricultural and aquatic products excluding
livestock livestock products as may be provided for under the
Crops Act, and the Fisheries Act.

(c) collect and collate data, maintain a database on agricultural and
aquatic products excluding livestock products, documents and
monitor agriculture through registration of players as provided for
in the Crops Act and the Fisheries Act;
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(d) be responsible for determining the research priorities in
agriculture and aquaculture and to advise generally on research
thereof;

(e) advise the national government and the county governments on
agricultural and aquatic levies for purposes of planning,
enhancing harmony and equity in the sector.

(f) carry out such other functions as may be assigned to it by this Act,
the Crops Act, the Fisheries Act and any written law while
respecting the roles of the two levels of governments.

Section 11 of No.13 of 2013, which it is proposed to amend —

11. (1) The Authority shall organize its secretariat into such
directorates as the Authority, with the approval of the Cabinet Secretary,
may determine taking into account the functions of the Authority under
this Act and any other Act of Parliament and including a Directorate of
fisheries and Food production.

(2) The directorates to be established under sub- section (1) shall
include a directorate on fisheries and a separate directorate on food.

(3) Each directorate of the Authority shall have such autonomy as to
enable it discharge its professional mandate and shall for purposes of
enabling Kenya meet the relevant international obligations especially with
respect to standards, each directorate shall be the recognized entity to
represent Kenya in that behalf as the competent authority.

(4) Without prejudice to the general power of the Authority to
establish directorates as contemplated under subsection (1), the Authority
may establish directorates for each produce as may be necessary to enable
the carrying out of any specialized activities with respect to the promotion
or management of that agricultural and aquatic product.

(5) The appointments of any director or head of directorate under
this section shall only be done with the prior approval of the National
Assembly.

Section 21 of No.13 of 2013, which it is proposed to amend —

21.(1) The Cabinet Secretary shall, on the advice of the Authority,
and in consultation with the National Land Commission, provide general
guidelines, in this Act referred to as land development guidelines,
applicable in respect of any category of agricultural land to the owners or
the occupiers thereof.

(2) The land development guidelines contemplated under subsection
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(1) shall be implemented by the respective county governments taking into
account the circumstances of the respective areas under their jurisdiction.

(3) The guidelines referred to in this section may require the
adoption of such system of management or farming practice or other
system in relation to land in question (including the execution of such
work and the placing of such things in, on or over the land, from time to
time) as may be necessary for the proper development of land for
agricultural and fishing purposes.

Section 22 of No.13 of 2013, which it is proposed to amend —

22. (1) The Cabinet Secretary shall, on the advice of the Authority,
and in consultation with the National Land Commission, make general
rules for the preservation, utilization and development of agricultural land
and aquatic resources, either in Kenya generally or in any particular part
thereof.

(2) Without prejudice to the generality of subsection (1), rules made
thereunder may—

(a) prescribe the manner in which owners (whether or not also
occupiers) shall manage their land in accordance with rules of
good estate management;

(b) prescribe the manner in which occupiers shall farm their land in
accordance with the rules of good husbandry:

(c) advise on the control or prohibition of the cultivation of land or
the keeping of stock or any particular kind of stock thereon:

(d) advise on the kinds of crops which may be grown on land:;

(e) provide for controlling the erection of buildings and other works
on agricultural land;

(f) provide for such exemptions or conditional exemptions from the
provisions thereof as may be desirable or necessary;

(8) provide for ex situ fish breeding to supplement in fish breeding
and thereby outlaw seasonal bans on fishing;

(h) provide for efficient and effective fishing methods that are
sensitive to the social- economic status of local communities; and

(1) provide for technical and other assistance to fishing communities
to enhance their socio-economic development, especially that of
vulnerable groups including women.
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THE KENYA AGRICULTURAL AND LIVESTOCK
RESEARCH ACT, 2013

Section 5 of Act No. 17 of 2013, which it is proposed to amend—

5.(1) The object and function for which the Organisation is
established is to-

(a) promote, streamline, co-ordinate and regulate research in crops,
livestock, marine and fisheries, genetic resources and
biotechnology in Kenya;

(b) promote, streamline, co-ordinate and regulate research in crops
and animal diseases; and

(c) expedite equitable access to research information, resources and
technology and promote the application of research findings and
technology in the field of agriculture.

Section 32 of Act No. 17 of 2013, which it is proposed to amend—

32.(2) For the purpose of carrying out its functions under subsection
(1), the research institutes shall—

(a) organize, design and carry out on-station and on-farm research in
their respective sectors of agricultural research in accordance with
such policies and in such priorities as may be determined by the
Board;

(b) identify production, policy, market, processing and utilization
constraints in the fields of agriculture, water, livestock, fisheries,
forestry and environment, and prepare short and long-term
research programmes within the framework of the national
agricultural research system;

(c) identify and disseminate, in collaboration with other relevant
agencies, appropriate systems of mechanisation and technology,
options to improve agricultural production and provide answers to
foreseeable problems facing crop, livestock, forestry and fisheries
production;
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The Second Schedule of Act No. 17 of 2013, which it is proposed to
amend—

SECOND SCHEDULE (S.30)
RESEARCH INSTITUTES

(a) Food Crop Research Institute.

(b) Livestock Research Institute.

(c) Fisheries and Marine Research Institute.
(d) Industrial Crop Research Institute.

(e) Horticulture Research Institute

(f) Forest and Environment Research Institute.

(2) Water Resource Management Research Institute. (b) Arid and
Range Lands Research Institute.

(1) Genetic Resources Research Centre.

(j) Biotechnology Research Institute.

(k) Beef research Institute.

(I) Apiculture Research Institute.

(m)Dairy Research Institute.

(n) Non-Ruminant Research Institute.

(o) Sheep and Goat Research Institute.

(p) Veterinary Science Research Institute.
(q) Wildlife Research Institute.

(r) Marine and Fisheries Research Institute.

The Third Schedule of Act No. 17 of 2013, which it is proposed to
amend—

THIRD SCHEDULE (S.25(h))
SECTORAL MINISTRIES

The Ministries for the time being responsible for matters relating to—
(a) agriculture;
(b) regional development authorities;

(c) cooperative development and marketing;
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(d) livestock development

(e) Fisheries development

(f) Lands

(g) Development of northern Kenya and other arid lands;
(h) environment mineral resources;

(i) forestry and wildlife; and

(j) water and irrigation.

The Fourth Schedule of Act No. 17 of 2013, which it is proposed to
amend—

FOURTH SCHEDULE (S.56)
FORMER INSTITUTIONS
(a) Kenya Agricultural Research Institute
(b) Kenya Marine and Fisheries Research Institute
(c) Kenya Trypanosomiasis Research Institute
(d) Kenya Forestry Research Institute
(e) Agricultural Science Advisory Research Committee
(f) Coffee Research Foundation
(g) Tea Research Foundation of Kenya
(h) Kenya Sugar Research Foundation
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