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This report contains the proceedings of the Depanmental commiftee on Justice and Legal

Afhirs on its consideration of the President's Memorandum of Referral of the Anti-Money

Laundering and Combating of Terrorism Financing Laws (Amendment) Bill, 2025'

The Bill was passed by rhe National Assembly on 166 April, 2025. The Rt. Hon. Speaker,

thereafter, presented the Bill to H.E the President for assent Pursuant to the Provisions of

Article I l5 of the Constitution.

ln compliance with Article I l5(l)(b) of the constitution the President, vide a memorandum

dated i8s April 2025, referred the Bill back to the National Assembly for reconsideration

notint reservations with Clauses 3.

Vide Message from the President (No. 3 of 2025) dated 30d April 2025, the Rt. Hon, Speaker

notified rhs House of the President's Memorandum of Referral of the Bill and referred it to
the Departmental committee on Justice and Legal Affairs pursuant to Standing order 42(3)(c)

of the National Assembly standing orders. consequenrly, the committee proceeded to
consider the President's Memorandum in its meetint held on Tuesday,2f l{'ry 2025 and

Thursday 296 Fhy 2025.

On behalf of the Departmental Committee on Justice and Legal Affairs and Pursuant to the

provisions of Standing order 199(6), it is my pleasant privilege and honour to present to this

i{ouse the Repon of the Committee on its Consideration of the President's Memorandum of
Referral of the Anti-Money Laundering and combating of Terrorism Financing Laws

(Amendment) Bill, 2025.

The Committee is grateful to the Oflices of the Speaker and Clerk of the National Assembly

for the logistical and technical suppon accorded to it durint its consideration of the

President's Memorandum on Referral of the Bill. Finally, I wish to exPress my aPPreciation to
the Honourable Members of the Committee and the Committee Secrehriat who made useful

contributions towards the preparation and production of this report.

It is my pleasure to report that the Commiftee has considered the President's Memorandum

on the Anti-Money Laundering and Combating of Terrorism Financing Laws (Amendment)

Bill, 2025 and has the honour to report back to the National Assembly with the

recommendation that the House aPProves the amendment of the Bill in light of the

CHAIRPERSON'S FOREWORD

President's reservations,

Hon. Murugara George Gitonga, CBS, MP

Repon oF the Depomnentol commiiee on lustice ond Legol Affoits on iB considerction of the Presidentt

Memorondum of Referrol of the Anti4vloney Ldundering ond Combotjng of Terrorism Finoncing Laws

(Amendment) Eill (Notionol Assembly Bill No. 5 of 2025)



CHAPTER ONE

PREFACE

I Establishment of the Committee

ix.

The Depaftmental Committee on Justice and Legal Afhirs is one of twenty departmental

commimees of the National Assembly established under Standing Order 2l 6 whose

mandate pursuant to the Standing Order 2 l6 (5) is as follows:

i. To investigote, inqute into, ond rcpoft on oll motten reloting to the mondote'.

^onogu.int, 
octivities, odministrotion, operotions ond est'imotes of the ossigned

,ninistries o nd dePo nments ;

ii. To study the progromme ond poliq objectives of ministries ond depoaments ond the

effectiven ess of the implementoton;
ir, on o qroairty bosis, monitor ond report on the imptementoion of the noionol budget

in respect of its mondote;

To study ond rciew oll legtslation referred to it;

fo study, ossess ond onolyse the relotive success of fie ministries ond deportments os

meosuied by the results obtained os compored with their stoted obiectJves;

fo investigote ond inquire into oll moitters reloting to the ossigned ministnes. ond

deportmeia os they moy deem necessory, ond os moy be referred to them by the House;

Ti vet ond rePort on ott oppointments where the Cons tution or ony low requires the

Notronol fusembly to opProve, except those under Stonding Order 204 (Comminee on

Appointn,ents);
To exomine trcaties, ogrcements ond conventions;

To moke rcPorts ond recommendoions to the House os often os possible' including

recommendotions of proposed legislotion;

To consider reporu of tommisstns ond lndependent Offces submitted to the House

puEuont to the provisions of Article 254 of the Consthu on; ond

To exomine ony guest ons roised by Members on a motter within its mondote'

||l.

vii.

,
x-

xi.

1.2

2. ln accordance with the Second Schedule of the Standing orders, the Committee is

mandated to consider: -

a) The JudiciarY;
b Tribunals;
c Access to Justice;
d Public prosecutions;
e Ethics, lntegrity and Anti-corruption:
f) Correctionalservices:
g) Community service orders and witness Protecdon;
h) Constitutional Affairs;
i) Sovereign immunitY;

i) Elections including referenda;

k) Human rights;
l) Political parties; and

Mandate of the Committee
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m) The state Law Offlce' including insolvency, law reform, Public trusteeshiP,

marriages and legal education'

3. ln executing its mandate, the Committee ovarcights the followint Ministries' Depanments

and Agencies:
a) State Department of Correctional Services:

b) State Law Office and Department of Justice;
c) The JudiciarY;
d) Judicial Service Commission;
e) Oftice of the Director of Public Prosecutionsi

Q Ethics and Anti-Corruption Commission;
g) lndependent Electoral and Boundaries Commission;

h) Commission on Administrative Justice;
i) Oftice of the Registrar of Political Parties;

i) Witness Protection AgencY;

k) Kenya National Commission on Human Rights;

l) Kenya Law Reform Commission; and

m) Council of Legal Education.

Report oFthc Deportm entol Committee on Ju$e ond Lcgat Affoin on ib consideroa'on oftic Prcsidenrt

Memoroindum oi Refenol of the Antr-Moiey Loundeing ond Comboting of Tenonsm Finoncing Lows

(tuncndment) flill (Notronol Assem bty Bill No. 5 of 2025)
2



1.3 CommitteeMembershiP

4. The Committee was reconstituted by the House on 56 March 2025 and comprises the

following Members:

ChairPerson
Hon. Murugara George Gitonga, MP

Tharaka ConstituencY
UDA PartY

Vice-Chairperson
Hon. Mutuse Eckomas Mwengi, OGW, MP

Kibwezi West ConstituencY
MCCP PartY

Hon. Gladys Boss, MGH, MP

Uasin Gishu ConstituencY
UDA Party

Hon. Onyiego Silvanus Osoro, CBS, MP

South Mugirango ConstituencY
UDA Party

Hon. Wetang'ula Timothy Wanyoyi, CBS' MP

Westlands Constituency
ODM Party

Hon. Muchira Michael Mwangi' MP

Ol Jorok ConstituencY
UDA Party

Hon. Makali John Okwisia, MP

Kanduyi Constituency
FORD-Kenya

Hon. Aden Daud, EBS, MP

Walir East Constituency
lubilee Party

Hon. CPA Zuleka Hulbale Harun, MP

Nominated Member
UDM ParQ

Hon. Maalim Farah, EGH, MP

Dadaab Constituency
WDM-KenIa

Hon. Francis Kalwang' Tom Joseph' CBS, MP

Ruaraka Constituency
ODM Party

Hon. (Dr.) Otiende Amollo, SC' EBS' MP

Rarieda Constituency
ODM Party

Hon. Eric Muchangi Karemba, MP

Runyen jes ConstituencY
UDA Par9

Hon. Mogaka Stephen M., MP

West Mugirango Constituency
lubilee Partv

Hon. Siyad Amina Udgoon, MP

Garissa County (CWR)
lubilee Party

t

Repon ofthe Deportmento, committee on lustke ond Legol Affoin on its conside rotion of the Ptesident's

Memorondum oi Referrot of the Anti"Moiey Loundering ond Combotlng of Terrorism Finoncing Lows

(Amendment) Bill (Notiono, Assembly Bill No. 5 of 2025)
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I .4 Committee Secretariat

5. The Committee is well-resourced and faciliated by the fotlowing staff:

Mr. Ahmed Salim Abdalla
CIerk Assistant I / Head of Secretarlat

Mr. Ronald Welala
Senior Legal Counsel

Ms. Jael Ayiego
Clerk Assistant lll

Mr. Omar Abdirahim
Fiscal Analyst I

Mr. John Nduaci
Serieant-At-Arms

Ms. Mary Kamande
Public Communlcations Ofrlcer lll

Mr. Silas Opanga
Hansard Reporter lll

Mr. Abdikafar Abdi
Clerk Assistant lll

Mr. lsaac Nabiswa
Legal Counsel ll

Ms. Vivienne Ogega
Research Ofllcer lll

Mr. Meldrick K. Sakani
Audlo Ofiicer lll

Mr, Calvin Karung'o
l.fedia Reladons Ofiicer lll

Repoft ofttlc Depatunentol Commlttee on lustke ond Legol Affoin on ia conslderoion ofthe Presidentt

Memorondum of Refenot of thc AniJvloney Lounduing ond Combating of Terrorism Finoncing Lows

(Amendment) Eill (Notionol ,4ssembly Eill No. 5 of 2025)
4



CHAPTER T}vO

2 CONSIDERATION OF THE PRESIDENT'S MEMORANDUM OF REFERRAL

OF THE ANTI.MONEY LAUNDERING AND COMBATING OF

TERRORISM FINANCING LAWS (AMENDI'IENT) BILL' 2025

2,1 Background

6. The Bill was passed by the National Assembly on l5d April' 2025 and was thereafter-' 
presented to the President for assent in accordance with provision of Article I l5 of the

Constitution.

7. ln accordance with Article lls(lxb) of the Constitution' H'E the President' vide a

;;;;;; dated 286 nprir, 29ii ieferred the Bill back to the National Assembly for

reconsideration with reservations recommending amendment of Clause 3(2) of the Bill'

8. Consequently, and Pursuant to Standing Order 42(3)(c) ofthe National Assembly Standing

Orders, the ht. Hon. Speaker referrei the President's Memorandum of Referral of the

Anti.MoneyLaunderingandCombatingofTerrorismFinancingLaws(Amendment)Bill,
2025 to the Depanmental Committee on Justice and Legal Affairs'

g.lnaccordancewithStandingorderl54(2)oftheNationalAssemblySandingorders,the
Rt. Hon. Speaker directed ihat the House ought to consider the President's reservations

within twenty-one (21) daYs

10. To this end, the committee held a meetint on Tuesday 27d May 2025 to deliberate the

President's Reservations to the Anti-Money Laundering and Combating of Terrorism

Financing Laws (Amendmen$ Bill' 2025'

2,2 Consideration of the President's Memorandum of Referral

I l. Article I I 5 of the Constitudon provides as follows:

'?residenttol ossent ond referrol.

I 15. (t) Within fourteen doys ofter rcceipt of o Bill, the President sholl-
(o) ossent to the Bill; or

6) ,"f", *" Bill bock to Porlioment fot reconsiderotion by Porliomeng noting on'/

reservotions thot the President hos concerning the Bill'

(2) lf the President refets o Bill bock for reconsideroton' Porlioment moy' following the

opPrcpriote procedures under this Port-
(o) omend the Bitl in liglt of the Presidentt resertotons; or

ia) poss *e Bill o second tjme without omendmenL

(3) lf iorlioment omends the Bilt fulty occommodotng the Presidentt reseryotrons, the

;ppiopriot Speoker sholl re'submit it to the President For ossenl

A piAio*"nt ofter considering the Presidentt reserv otion-s'..moy poss the Bill o second ume'

without omendmen\ or with Jme,dments that do nol fulty occommodote the President!

reservotions, bY o vote suPPoned-
(a) by two'thnds of members of the Notionol As sembly; ond
'(b)wo-thirdsofthedelegoionsintheSenote,ifitisoBillthotrequirestheopprovol

of the Senote.

ReDon ofthe DeDortmentol committee on Justice ond Legol Affoin on tts considerotjon ofthe President's'i:;;;i^;;;;iiifr,,a 
of *, Anti*oiev Loundeing ond comboting of Terrorism Finoncing Lows

(Amendment) &1, (Notionol Arsembly Eill No 5 of 2025)
5



(5) lf Porlioment hos possed o Bill under douse (4)-
(o) the oPpropriote Speoker sholl witlr in seven days resubmit it to the President: ond

(b) the Presidenl s holl within seven doys ossent to the Bill

(6) tf tie presidenr does nor ossent to d Nll or refer it bock within the pedod prescnbed in.

ctouie ( I ) , or ossent to it under clouse (5)(b) , the Bill sholl be token to hove been ossented

to on the expiry of t]tot Period."

12. As directed by the Rt. Hon. Speaker, the Committee was guided

Communicadon dated 286 July 201 5 on the Referral of Bills to
Reconsideration in deliberating the following Presidential reservations:

by Speaker's
Parliament for

I

Clause 3

13. Clause 3(2) ofthe Bill proposes save the tenure ofthe Director-General ofthe FRC whose

term of office was amended to a single non-renewable term of six years'

14. The President observed that the provision does not fully take cognizance of the

constitutional framework governing independent ofiice holders under Chapter Fifteen of

the Consritution whose maximum term of services is capped at eight (8) years. The effect

of the amendment is that rhe term of ofiice of the Director-General would cumulatively

extend to ten ( I 0) years exceeding the constitutional threshold.

Committee Observation
15. The Committee observed that rhe office of the Director-General of the FRc is not an

independent office established under Chapter Fifteen of the Constitution. Therefore, the

term of office of the Director-General need not be aligned with the term of office of

independent oflices established under Chapter Fifteen of the Constitution'

16. ln addition, the committee observed that there is need to make a provision in the

transition clause to ensure continuit)' in the office of the Director-General and avoid the

existence of a vacuum between the expiry of the term of office of the current Director-

General and the appointment of a successor.

Repon of rhe Deporrmentol Commiftee on lustke ond Legol Affoirc on its considerc on of the Presidentl

Memorondum oi Refenol of the Ani-Money Loundering ond Combotng of Terrorism Finoncing Lows

(Amendment) Eill (Notionol Assembly Eill No. S of 2025)
6



17. The commiaee, having considered the President's Memorandum of Referral ofthe Anti-

Money Laundering anl Combating of Terrorism Financing Laws (Amendment) Bill

(Nationat Assembly Bill No. 5 of 2025) and pursuant to Article I I 5(2)(a) of the

tonstitution, recommends that the House approves the following amendment to
the Bill in light of the President's reservation-:

CHAPTER THREE

3 COMMITTEERECOMMENDATIONS

CLAUSE 3

THAT, Clause 3 of the Bill be amended by deleting subclause (2) and substitutinS therefor

the following new subclause-

(Cap. 59A)

"(2) Any existing office holder appointed under section 25 of the

Proceeds of Crime and Anti-Money Laundering Act will complete their

tenure under the provisions applicable at the time of their appointment

and continue in office until the aPPointment of the next Director-

General."

64,,(--.- I7';l:?It''SIGNED... ... DATE.

CHAIRI.IAN
DEPARTMENTAL COM}.IITTEE ON IUSTICE AND LEGAL AFFATRS

t

ASSIJMal-yAII)
5

CLIJ ll K_,1Tw.?AB I-E;
t
t

RepoftoftheDcportncntolcomm,ttceon,,usti(eondLegolAffo|rsoni6considerotionofthePresident!'i[iiinau^ 
oi Rcfenot of the AniJvloiey Loundeang ond Combotlng of Terrorism Finoncing lJws

(Amendment) Bill (Nolbnol Assembty Bill No. 5 of 2025)
7



REPUBLIC OF ENYA

THE NATIONAL ASSEMBLY
TIIIRTEENTIT PARLIAMENT

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

ADOPTION OF THE COMMITTEE REPO

THE PRESIDENT'S MEMORANDUM O[' REFERR
AND COMBATING OF TERRORISM FINANCI

RT ON ITS CONSIDERATION OF
AL OF THE ANTI-MONEY LAUNDERING
NG LAWS (AMENDMENT) BILL' 2025

(NATIONAL ASSEMBLY BILL NO. 5 OF 2025)

We, the Members of the Departmental Committee on Justice and Legal Affairs have, pursuant

to Standing Order 199, adopted this Report of the Committee on the President's Memorandum

of Refenal of the Anti-Money Laundering and combating of Terrorism Financing Laws

(Amendment) Bill, 2025 (National Assembly Bill No. 5 of 2025) and affixed our signatures lo

affirm our approval and confirm its accuracy, validity and authenticity

4,r..^
I . Hon. Murugara George Gitonga, CBS, MP - Chairperson

I

2. Hon. Mutuse Eckomas Mwengi, OGW' MP - Vice Chair

3. Hon. Gladys Boss. MGH. MP

4. Hon. Farah Maalim, EGH, MP

5. Hon. Silvanus Osoro Onyiego, CBS, MP

6. Hon. Tom Joseph Francis Kajwang', MP

7. Hon. Muchangi Karemba, CBS, MP

8. Hon. Timothy Wanyonyi Wetangula, CBS, MP

9. Hon. (Dr.) Otiende Amollo, SC, MP

t0. Hon. Michael Mwangi Muchira, MP

I l. Hon. Aden Daud, EBS, MP

12. Hon. John Okwisia Makali, MP

13. Hon. Stephen M. Mogaka, MP

14. Hon. Amina Udgoon SiYad, MP

hJ

tk\,--,0.

15. Hon. CPA Zuleka Hulbale Harun, MP -\54:Lik- :



THE NATIONAL ASSEMBLY
THIRTEENTH PARLIAMENT. FOURTH SESSION.2O2s

DIRECTORATE OF DEPARTMENTAL COMMITTEES

MINUTES OF THE 4OTH SITTING OF THE DEPARTHENTAL COMMTTTEE
ON JUSTICE AND LEGAL AFFA]RS COMMITTEE HELD IN COMMITTEE
ROOM 2I,5'I'FLOOR, BUNGE TOWER, PARLIAMENT BUTLDINGS ON

THURSDAY 29'h MAY 2025 AT IO:OO AM

PRESENT
I . Hon. Murugara George Gitonga, F1P - Aoirperson
2. Hon. Mutuse Eckomas Mwengi, OGW, MP - Vice Choirperson

3. Hon. Muchangi Karemba, CBS, MP

4. Hon. Aden Daud, EBS, MP
5. Hon. Wetangula Timothy Wanyonyi, CBS, MP
6. Hon. (Dr.) Otiende Amollo, SC, MP
7. Hon. Makali John Okwisia, MP
8. Hon. CPA. Sulekha Hulbale Harun, MP

ABSENT WITH APOLOGIES
l. Hon. Gladys Boss, MGH, MP
2. Hon. Maalim Farah, EGH, MP
3. Hon. Onyiengo Silvanus Osoro, CBS, MP
4. Hon. Francis Kaiwang' Tom Joseph, MP
5. Hon. Mogaka Stephen M, MP
6. Hon. Muchira Michael Mwangi, MP
7. Hon. Siyad Amina Udgoon, MP

SECRETARIAT
l. Mr. Ahmed Salim

2. Mr. Abdikahr Abdi
3. Mr. Walala Ronald
4. Mr. Sydney Lugaga

5. Mr. Abdirahim Omar
6. Mr. lsaac Nabiswa
7. Ms. Vivienne Ogega
8. Mr. Meldrick Sakani
9. Ms. Mary Kamande
I 0. Mr. John Nduaci
I l. Mr. Shawn Ngoyo

IN ATTENDANCE
I . Ms. Mary Wendy Yeboah
2. Mr. Edwin Tuffour
3. Ms. Doreen Asante

Clerk Assistant I

Clerk Assistant lll
Senior Legal Counsel
Senior Legal Counsel
Fiscal Analyst I

Legal Counsel ll
Research Officer ll
Audio Officer
Public Communications Officer
Serjeant-at-Arms
lntern, JLAC

Senior Legal Officer, Parliament of Ghana
Legal Officer, Parliament of Ghana
Assistant Administrator, Parliament of Ghana

1la, !



AGENDA
l. Prayers
2. Preliminaries
3. Confirmation of Minutes of Previous siftings
4. Matters arising
5. Adoption of the Report on the President's memorandum on the Conflict-of lnterest Bill,

2023
6. Adoption ofthe Report on the President's Memorandum on the Anti-Money Laundering

and Combating Terrorism Financing Laws (Amendment) Bill 2025

7. Adoption of the Report on Election Offences (Amendment) (No. 2) Bill (Senate Bill No.

28 of2024)
8. Adoption of the Repon on Political Parties (Amendment) (No. 2) Bill (Senate Bill No.

26 ot 2024)
9. Any Other Business

10. Adjournment / Date of the Next Meeting

MIN.NO.DDC4LAC/l8l/2025: PRELIMINARIES
a) The meeting was called to order at twenry-six minutes Past ten o'clock b/ the

Chairperson followed by a word of prayer and thereafter Members of the Committee
introduced themselves. The agenda was adopted, having been proposed by Hon.

Otiende Amollo, SC, MP and seconded by Hon. Aden Daud, MP.

b) The Chairperson thereafter welcomed and introduced a delegation from the Parliament

of Ghana, and briefly explained to the delegadon about the general conduct of meetings,

and in particular, the agenda before the Committee for the day; of which the delegation

was to observe.

MIN.NO . DDC/ILAC/l 2.t20252

The agenda was deferred.

MtN.NO. DpC4LAC/ I 83/2025:

PREVIOU SITTING
..tNEIEM ATI ON .IE },INI ITE lE r.t Tl.f EF

ATt.tDTI lt OF TIIE EED'IP .TN ?LIE

b) Having considered the President's Memorandum of Referral of the Conflict of lnterest

Bill (Notionol Assembly Bill No. 12 of 2023) and pursuant to Article Il5(2)(a) of the

Constitution, the Committee resolved to recommend that the House does not concur

with the President's reservations.

The Committee, having considered the President's Memorandum of Referral of the Anti-

Money Laundering and Combating of Terrorism Financing Laws (Amendment) Bill (National

Adootion of the Reoort
The Committee adopted the Report having being proposed by Hon. Otiende Amollo, SC, MP

and seconded by Hon. Aden Daud, MP.

MIN.N . DDC/|LAC/l 2025: ADO ION OF TH REPORT ON THE
PREST ENT'S MEM RANDUM ON THE
ANTI-MO EY LAUNDERI G AND
COMBATTNG TERRORISM FINANCING
LAYvS (AMEND ENTI BIL 2025

PRESIDENT'S MEMORANDUM ON THE
CONFLTCT.OF INTEREST B!LL. 2023

a) The Committee observed that the proposed amendments by the H.E. the President

negated some of the provisions of the mediated version of the Bill that was approved

by Parliament pursuant to Article I I 3 of the Constitution.

1{ac 2



torecommendthattheHouseapprovesthefollowingamendmenttotheBillinlightofthe
President's reservation:

a)ThatClause3oftheBillbeamendedbydeletingsubclause(2)andsubstitutingtherefor
the following new subclause-

"(2) Any existing office holder appointed under secdon 25 of the Proceeds

ofCrimeandAnti-MoneyLaunderingActwillcompletetheirtenureunder
the provisions applicable at the time of their appointment and continue in

office until the appointment of the next Director-General'"

Adoption of the RePort
ih"E.",i..* .d"pied the Report having being proposed by Hon' Aden Daud' MP and

seconded by Hon. Otiende Amollo' SC, MP.

MrN.NO. pDCILAC/ I 85/2025: ADOPTION OF THE REPORTS ON THE
EF ME E

BILL. 2024

The Committee, having considered the Election Offences (Amendment) (No' 2) Bill. (Senote

BillNo.28of2024)rndth"submissionsfrommembersofthepublicandstakeholders'
resolved to recommend that the House approves the Bill with the amendments to clause 2

and 4 of the Bill as contained in the Schedule of Amendments'

Adoption of the RePort
Th;G"'i.,*;pied the Report having being proposed by Hon John Makali' MP and

seconded by Hon. CPA Zuleka Hulbale, MP'

ADOPTION OF THE REPORTS ON THE
POLITICAL PARTIES (AMENDMENT)

HrN. NO. ppc4LAC/l 86/2025:
t

( .2) BILL.2024

The Committee, having considered the Political Panies (Amendment) (No' 2) Bill

No.26 of 2024) and thi submissions from members of the public and stakeholder

,o ,".or."ni that the House approves the Bill with the amendments contai

(Senote Eill

s, resolved
ned in the

Schedule of Amendments forming Chapter Six of the report'

MIN. NO. DDC/ rLAC/t87/2024:
There being no other business' the meeti

noon. The next meeting will be held on notice.

Adoption of the RePort
Th" E.,"*"* 

"d.pied 
the Repor! having being proposed by Hon' Timothy Wanyonyi'

CBS, MP and seconded by Hon. John Makali' MP'

ADIOURNMENT
ng was adiourned at twenty minutes Past twelve

SIGNED:.
(cH RSO ON. M RUGARA GEORGE GITONGA, CBS' MP)
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THE CONSTITUTION OF KENYA

REFERRAL

4
THE ANTI-MONEY LAUNDERING AND

COMBATING OF TERRORISM FINANCING
IAWS (AMENDMENT) BILL, 2025

'ra

PResroerurrnl
MruomruDUM oF RrrrRRnl

By HIS EXCELLENCY, THE HONOURABLE
wrLLrAM SAMOET RUTO, Ph.D., C.G.H.

President and Commander-in-Chief of the
Kenya Defence Forces.

Submitted to the HON. SPEAKER OF THE
NATIONAL ASSEMBLY.

WHEREAS a Bill titled "An Act of Parliament to amend
the laws relating to anti-money laundering and combating of
terrorism financing and proliferation financing; and for
connected purposes"was passed by the National Assembly
on the 16th of April,2025;

AND WHEREAS in accordance with the provisions of
the Constitution, the Anti-Money Laundering and Combating
of Terrorism Financing Laws (Amendment) Bill, 2025, was
presented to me for assent on the 17th of April, 2025;
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RECOMMENDATION

For the foregoing reasons, I recommend the saving
and transitional provision under Clause 3(2) be
deleted and substituted therefor the following new
tra nsitional provision-

"Any existing office holder appointed under section 25
of the Proceeds of Crime and Anti-Money Laundering
Act will complete their tenure under the provisions
applicable at the time of their appointment."

IN WITNESS THEREOF, I hereunto have set my Hand and

cause e

day of....

OUT LORD TWO THOUSAND AND TWENTY.FIVE.

Reppb to be affixed on this

AM SAMOEI RUTO,
PRESIDENT.

lN^,, seal or t

IL
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Hon. Moses F. M, Wetangula, EGH
Speaker
The National Assembly
Parliament of Kenya
Parliament Building
NAIROBI
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LbrDear

MEMORANDUM OF REFERRAL OF THE ANTI-MONEY U\UNDERING AND
COMBATING OF TERRORISM FINANCING LAWS (AMENDMENT) BrLr2025

We acknoutledge receipt of the transmittal of the Anti-Money Laundering and

Combating of Terrorism Financing Laws (Amendment) Bill, 2025 on 17s April, 2025,

in accordance with Article 115 of the Constitution for Presidential Assent or Referral.

In that regard, you are notified that His Excellency the President has considered

the Bill and has in accordance with Artide 115(1)(b) ofthe Constitution, refened
it back to the National Assembly for reconsideration by the House.

Accordingly and by way of this letter, I transmit herewith the Presidential

Memorandum of Referral of The Antj-Money Laundering and Combating of Terrorism
Financing Laws (Amend t) Bill, 2025 for reconsideration by Parliament.

Yours (

D TOO ETTTO, EGH

Copy to: Hon. Dorcas A.O. Oduor, SC, EBS
Attorney-General
State Law Office
NAIROBI

Mr. Samuel Njoroge, CBS
Clerk of the National Assembly

Parliament Building

FIAIROB[
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TTLIIRTEENTH PARLIAMENT - (FOURTH SESSION)
THE NATIONAL ASSEMBLY

MESSAGES
MESSAGE FROM THE PRESIDET\TT

(No. 003 of2025)
ON

REFERRAL BY HrS EXCELLET{CY THE PRESIDENT OF TWO (2)
NATIONAL ASSEMBLY BILLS

Honourable Members,

L. Pursuant to the provisions of Standing Order 42, I wish to report to the House

that I have received two (2) Messages from His Excellency the President,

regarding the referral of the following Bills to Parliament for reconsideration-

(i) The Anti-Money Laundering and Combating of Terrorism

Financing Laws (Amendment) Bill (NationalAssembly Bill No. 5

ot 2O25); and

(ii) The Conflict of Interest Bill (National Assembly Bill No. 12 of
2023).

2. Honourable Members, in the First Message, His Excellency the President

conveys that pursuant to Article 115(1Xb) of the Constitution, he has

considered the Anti-Money Laundering and Combating of Terrorism Financing

Laws (Amendment) Bill (National Assembly Bill No. 5 of 2025) and referred it

back to the National Assembly for reconsideration, expressing Reservations

concerning the Bill. In the Presidential Memorandum of Referralof the Billback

to the National Assembly, His Excellency the President has expressed

Reservations on elause 3 of the Bill.

Page I of 4



In lhe.Seconil r',i;::;seg;.:, l-iis E><cellency ihe President conveys tirat pursuan

to Artlcle 115(1Xb) of the Constitution, he has considered the Conflict o

Interest Bill (National Assembly Bill No. 12 of 2023) and referred it back tc

Parliament l'or reconsideration, expressing Reservations concerning the Bill, Ii
the Presidential Memorandum of Referral of the Bill back to Parliament, Hi:

Excellency the President has expressed reservations on elauses 2, 5, 6, S,

tZt n 6, w, X.E, 20, 3Qn 31, and 35 of the Bill.

4. Further, His Excellency the President has detailed the reasons for his

Reservations to the said Clauses and made recommendations thereof - 
rr

consideration by the Houses of Parliament.

5. Honourable Mernbel's, having made his Reservations on the two Bills, which

are contained in his Memorandum to the House, His Excellency the President

now requests Parliament to reconsider the Bills in accordance with the

provisions of Article 115 of the Constitution.

Honourable Members, you may recall that this House passed the Anti-Money

Laundering and Combating of Terrorlsm Flnancing Laws (Amendment Bill)

(National Assembly Bill No. 5 of 2025) on 16th April 2025, following which I

presented the Bill to His Excellency the President for assent in accordance h

the provisions of Article 113 the Constitution.

You may also recall that the National Assembly and the Senate passed the

Mediated Version of the Conflict of Interest Bill (National Assembly Bill No. 12

of 2023) on 5th December, 2024 and Sth April 2025, respectively. Thereafter, I

presented the Billto His Excellency the President for assent in accordance with

the provisions of Article 113 the Constitution.

6
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8. This House is therefore required to consider ihe President's Reservations to the

specified clauses in respect of each Bill. Standing Order 154(2) requires the

House to consider the President's Reservations withim twenty-one (21)

days upon receipt of the Memorandum,

Honourable Members, with respect to the President's Reservations to the

Anti-Money Laundering and Combating of Terrorism Financing Laws

(Amendment) Bill, 2025, the Message from the His Excellency the President,

together with the Presidential Memorandum of Referral, are hereby referred to

the Depaftmental Committee on Justice and Legal Affairs.

10. With regard to the Conflict of Interest Bill, 2023, you may recall that its passage

underwent the bicameral process under Article 113 of the Constitution. Given

that the Bill was originated by this House, the consideration of the President's

Reservations to the Bill will commence in the National Assembly.

LL. In this regard, the President's Reservations to the Bill and Presidential

Memorandum of referral stand committed to the Departmental Committee on

lustice and Legal Affairs for consideration. The Committee should prioritise the

Bill and table its report soonest to allow this House to consider the Presidentt

Reservations within the said timelines.

12. Upon conclusion of consideration of the President's Reservations by this House,

I will transmit the decision of the National Assembly to the Senate, seeking its

concurrence on the said decision.

13. Honourable Members, I hasten to guide the House that the consideration of

the President's Reservations to the Bills by the respective Committees and the

House will be undertaken in accordance with the provisions of Article 115 of

the Constitution.

9

a
Page 3 of 4



Further, the guidance contained in the Speaker's Communication of July 28

2015 relating lo the Consideration of the President's Reservations to a Bill ant

amendments thereto will apply, as shall be necessary 
.

3.;1. hlonourable i,lernbers, I now direct the Clerk to circulate the Memorandun

of His Excellency the President to the two Bills to all Members so that they

familiarize themselves with the contents therein.

L5. The House is accordingly informed.

I thank you!

, 'i
l.:

"' '' l'- i 7"' '':" '' t

THE R.T. !-lON. (DR:) MCj,SES F.M. WETANG',ULA, EGH, Mp
SPEAI(ER OF THE NATION AL ASSEMBLY

Wednesday, 30h April 2025 I
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REPUBLIC OF KENYA

ELEVENTH PARLIAMENT- (THIRD SESSION)
THE NATIONALASSEMBLY

COMMUNICATION FROM THE CHAIR

CONSIDERATION AND SCOPE OF PRESIDENTIAL
R.ESERVATIONS PURSUANT TO ARTICLE 115 OF THE

CONSTITUTION- REFERRAL OF BILLS TO PARLIAMENT FOR
RECONSIDERATION

Honourable Members, you may recall that, on Thursday, 25'h June, 2015, thc

Nlcrnber for l{aricda, 'fhe Hon. (Eng.) Nich<.ilas Gumbo rose on a point of order

and sought guidance from the Speaker on thc folloving matters rclating to

Presidcntial referral of lJills to Parliame nt for rcconsideration -

(i) rvhether, in expressing his rescn'ations and sending a Bill back trr

Parliament for reconsideration upon refusal to assent undcr -'\rticle

115 of thc Constitution, the Prcsidcnt can malie specific proposals fbr

amendment to the particular Bill;

(ii) whethet the specific proposals for amendment made by the

Prcsident should go through the entirc law-making process of
colsidcration bv the relcvant committee, including pre-publicauon

scrutinv, public hearings, and liirst, Second and Third Readings;

(iii) rvhether accepting of the text proposed by the President and rvhich

has not been subiected to the ordinary larv-making Process as

outlincd in (b) above should rcquire a Nvo-thirds ma)oritv; and,

(iu) ',vhethcr, tl.rc l-louse rvould bc properlv constitutcd il at the time of
putt-ing the cluestion on the President's resen'ations or

I I I''',"



recommendations, there are lcss than r$'o-thlrds of all thc Nlcmbcrs

Present in the House.

Honourable Members, The main substance of the concems raiscd b1' the

N{ember for Rarieda was that, by making specific proPosals for amendmcnt to a

Ilill, the President was encroaching on thc legislative mandate of thc Housc and

therebv conravening the principle of scparation <>f polvers. The mattcr rvas

similarly canvassed by scr,eral other N{cmben who rosc on that Point of ordcr tt.r

make their contributions. I am indeed gratcful to all those rvho spoke on thnt dat'

and submitted your views on these very rveighty mattcrs. You are awarc tlrat, on a

number of occasions during the term of this 11'l' Parliament, the Prcsidcnt has

rcfcrred back Bills to this I louse for rcconsideration, with memoranda outlining

his reservations on those Bills and giving his rccommendations thereon. Whcncvcr

that happens, the rccommendations contained in thc memoranda arc subiccted tr.r

the Comminee of the Whole House for consideration and concurrence. It is thls

procedure, among other issues, which is norv being contested by dre Hon. Cumbrr

and sevetal other of his colleagues.

Honourable Membets, I will address the matters raiscd by the Hon. (iuml:o and

canvassed by sevcral other N(embers under thc following four broad subiccts: thc

l;irst one is the Form of Prcsidcnlial racruation to a Bill, rhe seconcl onc is t/r,
Proadure lor comidcration of PrEsidqrtial rcsruationt, the third subicct is

thc Voting thrahold in ansidcration of Pruidatial racruations and lastlt'

How Praidqtial ratcruationt rclatc n thc principlc of tcParation of Powc6.
Lct me begin with the first subiect, which is thc liorm of President's Resen'ations

to a Bill. Honourable N{embers, in most iurisdictions, the legislati'r-c proccss

provides for assent to Bills by the Ptesident as thc hcad of the Exccutive nrm of
Clovemment. Indeed, our own system, through the provisions of Artidc 115 of the

Consutution re<luires that all legislations bv Parliament should be prcscntcd to rhe

President for assent.

.'\llorv me to visit upon s<lme relevant iurisdiction. In the Constiturion of thc

United States of Ame.ica, ,'\rticle I requires evcry Bill passed by the Congress of

thc United States to bc presented to the President of the United Statcs frrr his

approval. when the President is presented with the llill, he can cithcr sign it int,r

law, rcrurn the Bi[ to the originating House Mth his obiections to thc l]ill - / ///
en/ta.rfu on tlte word obicctions. Section 7 of thc Arucle provides as fcrllorvs-

a
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"Evcry Bill which shall havc pa*d thc Ho,tt oI RcPrctcntativcs and lhc s',ralc,

shall, bclore it baomc a Law, bc prsrtd lo tlp Pr$idcnl ol thc Uniled Slat6: lf
hc approvc hc shall tign it, bul il not hc thall rcfrrm it, with hit Obiccliorr to thal

Hwsc in which il shatl havc originalcd, who tlrall crrtcr lhc Obicctio$ at largc

on thcir !rumal, and pr*cd lo rc@rrtids iL ll alt* sach R.contid.ration two

thirdt ol that Houtc thall agru lo Pert llp Biil, it thail bc tart, logeth.t with thc

Objcctiont, to thc othcr Hote, by wfiich it thell likcwitc bc r.contidcrd, and il
appmv.d by two lhirdt olthet HotBc, il shall b*omc a Law"

Honourable Members,'l'hc United Statcs cxperience is such that the vet() Power
tl rcs not givc the Prcsidcnt the porvcr to amend or alter the content of
legislation but rather the ability to accePt or reiect a Bill passed by

Congress. '['he Prcsident rcturns t]re unsigned Bill to the origioating Hr>usc of
(,ongrcss rvithin a tcn tlay pcriod usually rvith a memorandum of disrrpprr>r'al or rr

"r'cto rncss;rgc." In this casc, thc (-onqress can overtide a veto bv passing thc Ilill
l:r' rr rsrr-rhircls votc in botl.r thc llor.rsc ancl thc Senate It is arguecl that this

lcgisl.rtivc ovcrridc prcvcnts thc Prcsidcnt lrom blocking a Brll rvhcn significant

supporr frrr it cxists. llv practicc, it cafl bc obscn'cd that the nvo-third recluirclnent

is a high stanclard to lnect and thercforc broad support fot Bill is necdcd to rcach

this thrcsholcl. 'l'hcrcforc, thc Prcsidcnt's \:cto power in the legislativc prtlccss is

sigrrificlnt sincc the (-ongcss rarclv ovcrricles vetoes. Statistics shorv that as at NIiv

2()'15, out ol 2,5(t(t vctocs bv various Presidcnts of the USA, the Crtngrcss has onlv

r:ranrrged to rx'erridc 110 of thcm.

Honourable Membets, a studr of vet another comparable legislati'r'e iurisdiction,
th;rr is thc l)hilippincs, offcrs a similar scenario rvitlr regard to Presidcntial asscnt t()

llills. Scction 27 of -\ruclc VI of the l9li7 I']hrlippines Corrstirution providcs as

li rlkxvs

"Every Eill passcd hy th. Congr8t thell, bcfon it bcam6 a law, bc prentcd lo
thc Prctid.nl. ll hc approv8 lhc et E, h. shall tign iC othctuitc, hc shall vclo it
and rrrurn ,hc ot E wilh hit obiccliora to thc Houtc wlrsc it originatcd, wlrich
thall .ntcr th. obj.ctiont al lary. in iB lumal and pmccd to teontidcr il. ll,
alts sud, r.@ntidcraliot , lwo-thir& ol all thc lllanbcn of tuch Housc thall agrc
to pas lln Rill, il shall bc scnt, togct cr with lhc objcctiot t, to thc olhct Houtc brt
which it tha likcwisc bc rcomidcnd, and il approvcd htt two.lhir* ol all thc
McmbcE ol thal Houtc, it shall bacomc a law.

lrurthcr, in Philippines, thc Presiclcnt is emporvered to veto anv particular item or:

itcms in an appropnauon, rcvcnuc, or tariff bill, but the vcto does n<tt affect thc

itcur or itcnrs to rvhicl.r he dr>cs nr>t objcct.

a -1 I l' 'r''



Honourable Members, an important obsen'ation in the practiccs in rhc Llnitctl

States o[..\mcrica and Philippincs is that thc Prcsident onlt'exprcsscs rcsen'ations

tr> a Bill and therc is no constitutional requirement for the President to givc

spccit-rc rccommcndations on a Bill. liurther, the porver to veto the Legshturc is

exprcsscd in the same terms as it exists in Article 115 of our Constitution. l hc

Prcsidcnts panicipadon in drc law making process can thereforc be said to bc a

constitutional dispensation both in the United States and in the Philipines. I'hc

I-cgislaturc horvcver has thc final sav in both iurisdicrions iust as is thc case in thc

Kcnyan situation.

Honourable Members, thc siruation is however s)ighdy different in India ancl

South ,\ fiica u.lrcrc thcir (-onstitutions be at geater semblance tti thc Kcnt'alr

contcxt. l;or instancc, in lndia, assent to l3ills is golerned by ,\rticlc 111 of rhcir
(-onstitution rvhich providcs as follou,'s-

"yyhcn a Bitl hat bccn pasd b)t th. HowB of Pa iament, it thall b. Pnscntcd to
thc Pnsid.nl, end thc Pr$idcrrt thall dccler. cith{ lhel hc e,,,.ntt to thc Bill, or
lhal h. withholdt a,!.rr, thcnhom Pmvidcd lhat thc Prctidcnt may, at toon as

possiblc afrer thc prcrcrrlation to him ol a Bill lor asent, rctum thc Bill il it is not
a Moncy Bitt to thc Housa wilh a mctsagc rcquetting that thctt will rccontidcr thc
Bitt or any tpccilid provitiont thcrcol and, in Particrlar, will contidcr th.
dairahility ol introducing eny trch amarrdmartt I hc may rccofiYncnd in hit
m,5sagc, and vvhcn a Bill it to r.lumd, the Houss thall tcconsidct lh. Bill
accodingty, and iI lh. Bill is patsd again by thc Hutss with or without
amandfiEnl end prr5ct t d to thc Prtsidsrt lor a$.nt, the Prctidcnt thall nol
withhold ast rrt thuclronl'

'I'his provision of thc (-onsdruuon of lndia bears grcat semblancc tri thc provisi<.'ns

of secrion 46 of thc Constituuon of Kcnva that was repealed bl thc (lonstltution

of Kcnla 20I0. 'I'hc said scction provided as follt>rvs-

(3)The President shall, within rwent.v-one days after the Bill has been prcscntcd to

him fot assent, signi$ to the Speaker that he assents to the Bill or rcfuscs to

assent to the Bill.

(4) Where the President rcfuses to assent to a Bill he shall, within fourteen daYs

of thc rcfusal, submit a memorandum to the Speaker indicating the specific

provisions of the Bill which in his opinion should be reconsideted by thc National

Assembly including his tecommendation for amendments .

(5) In reconsidering a Bill referred to it by the President, the National Assemblv

was expected to take into account the comments of the President and either (a)

approvc the recommcndations proposed by the President with or without

a
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amendment and resubmit the Bill to the President for assenti or (b) rcfuse to

accept the tecommendations end approve the Bill in its original fotm by a

resolution supported by a vote of not less than sixty-five pet cent of all the

Members of the National Assembty (excluding cl ofricio Metnbers) in which case

the Presidenr shall assent to the Bill within fourteen days of the passing of the

resolution.

,\t this juncture Honourable membersr it is important for me to obsen'e that thc

practicc of <>ur successive Parliaments has for the past been largell informed by thc

provisions of scction "1(r of the rcpealcd Constitution. Thc point of order raised bv

FIon (iumbo therefore givcs this House an opportunity to examine its practice ald
scc hr-rrv this practice cortcsponds to thc provisions of the new Const-itutjon.

Honourable Members, the said section 46 of the previous Constitution rvas

rcplaccd bl the current Aniclc 1 l5 of the Constirution rvhich provides as follorvs-

(1) Within fouraeen days after receipt of a Bill, the President shall-
(a) assent to the Bill; or

(b) refer the Bill back to Parliament fot teconsideration by Parliament,

noting any reservations that the President has concerning the Bill.

(2) If the President refers a Bill back fot teconsidetation, Patliament may,

following the appropriate procedures under this Part-

(a) amend the Bill in light of the President's reservationsl or

(b) pass the Bill a second lime without amendment.

(3) If Parliament amends the Bill fully accommodating the President's
(eservations, the appropdate Speaker shall re-submit it to the Ptesident for
assent.

(4) Padiament, after considering the Ptesident's reservations, may pass the

Bill a second time, without amendment, or with amendments that do not

fully accommodate the President's reservations, by a vote supPorted-

(a) by two-thirds of members of the National Assembly; and

(b) two-thitds of the delegations in the Senate, if it is a Bill that
requites the approval of the Senate.

(5) If Parliament has passed a Bill under clause (4)-
(a) the appropriate Speaker shall within seven days re-submit it to the

President; and

I 5ll'er,.



(b) the Ptesident shall within seven days assent to the Bill.
(6) If the President does not assent to a Bill or tefet it back within thc

period prescribed in clause (1), or assent to it under (5) (O)' the Bill shall

be taken to have been assented to on thc expiry ofthat period."

,\ comparison of the two provisions reveals that, whereas scction 46 of thc

rcpealed Constitution containcd express provision emPowering the President ttr

return a Bill back to the Nadonal Assembly by submitting a memorandum to tllc

Speakcr indicating the specific provisions of the Bill which in his opinion should

be reconsidered by the National Assembly including his recommcndation frrr

amendments, Article 1 l5 of the current Constitution omits this exprcss

re<luirement for submission of recommendations and empowers the President t<r

refer the Bill back to Parliament for reconsideration by Parliament, noting ant'

resen'ations that the President has concerning the Bill.

However, Honourable Members, despite thc lack of an express provision in

r\rticle 1 15 requiring the President to submit his recommendations on a Bill, thc

Constitution does not ptohibit this practice eithet. Indeed, it is a cardinal

principle of interpretation of law that whatever is not prohibited by the

Constitution or any law is presumed to be allowed by the same. .\ kccn

reading of r\rticle 115 reveals that the President , in rcferring a Ilill back trr

Patliament, is at a mandatory obligation to notc his resertv'ations but may choosc trr

includc or not to includc specific recornmendations on horv to deal rvith thc

res e rv atio n.

Honoutable Members, in light of this finding, the real issue for clarification is

how to deal rvith a situation where the President cxpfesses his rcsen'ations to a Ilill

and makcs speciFrc recommcndations in that regard and the threshold of voting in

such instances. 'fo this extent, I must emphasize that where the President ch<toscs

to make specific recommendations to the House, the House is not bound to acccPt

the spccific recommendations in the form submitted by the Presidcnt. 'I'hat is rvhy

the Constitutiofl at Articlc 115(2) contemplatcs Parliament to Put into placc

apProPdate procedures for this kind of sccnario. Flowever, in thc abscncc of

such procedures in our Standing Otders, I am convinced, pr'rrsuant to rhc

discretion conferred upon me by Standing Ordcr 1(2) that anv committee or

member of the House is free to proPose alternative amendments to thc

Presidential recommendations so long as such amendments have the effect of fully

accommodating the Presidents reservations- I put emphasis on the rvords lfil/1'

uuommodating". 'Ihe voting threshold for thc passage of such altemativc

(r I l',r r,
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rcc()mmendations or pr()posals made bv the President is a simple majorin' as

contcmplatcd by r\rticle 12 t of the Constjtution. Horvever, where a committee or

mcrnber of the House proposes an alternative amcndment that does not fullv

accommodate the resen'ations of the President, the provisions of Ardcle 115(4)

rvill apply and thc amendments will only be passed if supported by trvo thirds of
the Nlembers of the House.

Honourable Memberc, an issue arising consequential to the foregoing Frnding is

thc question of who determines rvhether or not an altemative amendment

proposed bv a committee or a member has the effect of fully accommodating thc

Prcsidents resen'ations. The Kenvan Constirution is silent on this issue. In South

.\frica's legislative practice, this power is vested in the House in the 6rst instancc,

in thc Presidencv in the second irstance and finally in the Courts in the ultimate

instancc. It is also notevorthy that in South Africa, unlike in our casc, the porver

of rhc Prcsident to express resen'ations to a Ilill passed by Parliament is restdcted

()nlv t() thc consdrutionalitl' of the Brll.

'I'hc rclevant provisions of the South African Constitution is r\rticle 79 which

provide as follows-

(1) The Ptesident must either assent to or sign a Bill pasaed in terms of this
Chapter or, if the President has reservations about the constitutionality of the Bill,
refer it back to the National Assembly for reconsidetation.

(2) The joint rules and otdets must provide for the procedure for the
reconsideration of a Bill by the National Assembly and the participation of the
National Council of Provinces in the process.

(3) The National Council of Provinces must participate in the reconsideration ofa
Bill that the President has referred back to the National Assembly if -

(a) the Presidentts reservations about the constitutionali ty of the Bill relate to
a procedural matter that involves the Councill or

(b) section 74(l), (2) or (3)(b) or 76 was applicable in the passing of the Bill'

(4) If, after reconsideration, a Bill fully accommodates the Ptesident's
reservations, the President must assent to and sign the Bill; if not, the Preeident
lnust either -

(a) assent to and sign the Bill; or
(b) refer it to the Constitutional Coun for a decision on its

constitutionality.
(5) If the Constitutional Court decides that the Bill is constitutional, the Pre6ident
must asaent to and sign it.
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Honourable Members, it follows therefore that in the absence of a similar

provision in our Constitution as to the avenue fot determination of rvhcther an

alternative amendment passed by the House fully accommodates the resen'ation of

the President in the manner contemplated under Ardcle 115(4) of our

Constitution, it is incumbent upon the Speaket to make this determination in thc

Frst instance pursuant to Standing Ordet 1 (2) and the Ptesident to make a similar

determination upon tetum of the Bill to him for assent Pursuant to Article 115(3).

If the President feels that the alternative amendments made by the Housc do not

fully accommodate his reserv'ations, then he will refer the Bill back to the House

and the provisions of .,\rticle 115(4) will apply whete the House will require two

thirds majority to resubmit the Bilt back to the President for Asscnt, this trme for a

second round.

Honorable Members, having said that, you will recall that the Housc recendv

consideted the President's rcservations and recommendarions on the Put:lic

Procurement and Disposal Bill, 2015 and the Public Audit Bill, 2015. To the extent

that the House has made a decision on the President's Reservations to these rw()

Bills, I do not intend to permit the House re-open debate or rer.isit those decisions.

It is for this reason that the Membership of the National Assembly in the Joint
Committee fotmed on request of the Senate is required to convey and uphr:ld that

decision. I also remind the Membetship of the National Assembly in the Joint
Committee that the Committee's period of consideration of the rwo items referrcd

to it is not limitless, especially recalling that the two ate laws that initially ought to

har.e been passed by r\ugust 27'h, 2014.

Honourable Members, I will now focus on the second subject, 
"vhich 

is thc

Procdurc lor Comidcration ol Ptsidcntial Rsqvationc In seeking tr'r

answer the question as to whether a reservation or recommendation by the

President should be subiected to a process similar to that obtains in the

consi<leration of a Bill, one needs to be alive to the express provisions o[ thc

Constirution: Firstly, the sequence of Part 4 of Chapter Eight of the Constitudon

of Kenya which sets out the procedures for enacting legislation is such that Article

1 15 of the Constitution appears after the sequence of events contemplated in

Articles 109 @xenin oJ'legxlatiw poverr), Articlel l0 (Bilk conrcniry.'o A Sout?"fle '14,
Article 1 1 1 (Speddl Bittr tonlvniflg cuttny gnuer mertrr), r\tticlel 12 (Ordinary Billt

L:onL:emin| totrrtt g0 ernmentr), Articlel13. (fulediation rvmmittut), Amcle114 (fulone1'

Biltt).lndeed, that is why Article 1 15 ol Pnidential asent and nJiral is sequentiallv

a
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arranged to come before ,\rticle 1"t6. (Coning iuo fonv of lawt).

Secondly, the provisions of Article 115 seem to be self contained as regards to thc

procedures to be adopted by Parliament in considering the Presidents resen'ations.
'l'o this extent, the pror.isions of Article 115(3) and (4) do not contemplate

Parliament going back to the entjre process of enactment but only contemplate

Parliamcnt passing the Ilill a second time. -Ihis second passage does not in any wat

ncgatc the fact that the Bill was passed by House a Ftst time after going through

the cntire scquence that culminates in passage that is to say publication, First

Reading, Second Reading and Third Reading. The resubmission of a Bill by the

President under Article 115 does oot io any way negate these stages unlcss if the

President decided to submit a totally nerv Bill outside the scope of rvhat the House

has passed, rvhich .,vould be uncharacteristic of the conventional legislative limits.

'Ihirdlv, Honourable Members, rve must not lose sight of the fact that, in
rvhatever form the President expresses a resen'ation, what the President is secking

is esscntially an amendment to the BiIl in question. 'l'he President is merely seeking

to avarl himself of ao opportr:niw similar to that enioyed by N{embers of this

Housc, namely, to participate in the law making process as expresslv contemplated

bv ,\rticle 115, You are all arvare that when Members are proposing amendments

during Committee Stage, those amendments ate onlv considered during that stage

and are not subiccted to other processes that a Bill goes through prior to that stage.

Rescn'ations or recommendations by the President should therefore not be treated

different.ty, and should only be considered at the Committee Stage.'I'his is indeed

the practice on many comparable legislative iurisdictions within and outside the

commonrvellth,

Honourable Members, having settled the second subject, let me now focus on

the 'l'hird item, rvhich is the question of Voling Thrcshold during
Considcration of Prcsidqlial Rcr;ruatiottt In doing so, I wish to draw the

aftention of l\'lembers to the provisions of Article 121 of the Constitution. 'lhis

prorisions clcarly indicates that, for purposes of the Narional Assembly, the

quorum requircd for Eansaction of any business in the House is Frfty Members.

.\rticlc I 15(4)(a) on its part pror.ides that for the House to override or amend

rescn'adons bv the President, a vote to that effect must be supported by at least

nvo-thirds of the NIembers. On the flipside, and in the absence of a srmilar

provision giving a speciFrc threshold, the House requires a simple majotity tt>

concur with those resen'ations or recorunendations.

a
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Honourable Membets, a distinction need to be made between the threshold

required in transacting busioess in the House and the one required in taking a

decision r:n a particular matter ot motion. For purposes of the former, the

requisite quorum is the one prescribed by Article 727; for purPoses of the lattcr,

majority of the members present and voting will suffice save for instances whcn a

panicular threshold is prescribed, as in the case of Article 115(a)(a). Indecd, thc

requirement for specific thresholds to pass a certain decision is n()t uniquc t()

r\rticle 115. For instance, thete are three difterent thresholds essential in thc

de[berative process of removal of a Cabinet Sectetary from O fFlce undcr Articlc

152(6) to (10), N{embers are at liberty to choose to be absent when the <1uest-ion is

being put if the intenrion is to cause the motion to be defeated. 'fhe prcscnce of a

minimum of fifty members in the House therefore suff,rces for purposes of
considering a Presidential N{emorandum, but when voting to override or vafl' thc

reservations, two-thirds majority of the lvlembers must be present in the House so

as to vote to overdde the reservation, or to vary the resen'ation in a manner that

has the effect of not fully agreeing with the President. The absence of at least

two-thirds maiority at the time of putting the question does not in any way

imply that the House is imptoperly constituted. Horvever, should the number

of those preseot when voting amount to at least two thirds, but after the results,

the number of those voting to negate tle president's recommendation rcsult in a

majority, which is however less than two-thirds, while those voting to agrce rvith

the President number less than a third of all the N{embers of the Flouse, thc

Speaker is at Liberty to direct t}tat another vote be taken in another day Pursuant t()

the provisions of Standing Order 62(2). 'I'he effect of that provision, which is

seldom applied, is to give the House a second opportunity to attempt to raise the

required constitutional threshold, but which should be applied very sparingly'

Honourable Members, this now brings me to the Fourth and final subiect rvhich

is Consideration of Presidential Reservations as relates to the Principle of

Separation of Powers. Members are awale that in most jurisdictions, thc

legislative process provides for assent to Bills by the Presidcnt as thc head of thc

Executive arm of Govemment. Indecd, oul own system, through the prr:r'isions of
Article 1 1 5 of the consrjrudon requires that all legislations by Parliament should bc

preseoted to the President for assent.

Different reasons have been advanced on the need for a Presidential assent, givetr

the principles of rptration of powerc berween the arms of Govemment. 1'hey includc
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rlrc nced to preycnt hash'and ill-considered legislation bv the Parliamcnt and to

Pre ve nt legislation rvhich mav be unconstirudonal.

Honourable Members, ln its basic form, the concept of separation o[ powers

clivides the institutions of gt>vemment into thtee branches, to wit, lcgislative,

cxecutive and judiciary: the legislature makes the larv; the exccutive puts the law

into opcration; and the judiciarv intcrprcts the law. -fhe powers and functions of
cach are separate and carried out b!,separate personoel' No single agcncy is able tcr

cxcrcisc complete authorit)', each being interdependent on the other. The doctrinc

cnablcs the thtee branches to act as checks and balances oo each other. Each

trranch's intcrdependencc helps keep the others from exceeding their porver, thus

cnsuring tl.re rule of larv and protccting individual rights.

Flonourablc ivfembers. the d<;ctrinc of separation of porvers

[r rllorvirrg forms of separatioo-

(a) a se paration of institutions; and

(b) a separation of functions, whcre cach institurion exercises

rvhich it is designcd.

prcsupposes the

In rcality, horvevcr, these are not mutuall,v exclusive options. .\ny system of
separation of powers n'Iust invoh'e at lcast a measure of both. In their book,
(.on.rtitutional and -,ldntinitratitv Ltr.,, O. Hood Phillips and Paul Jackson state as

fi;lk>t's:

"A conplctc tcparatid, ol powr1 in lhc scmc of a didribrnion ol th. ,htu
lunctimt ol gov.mment among thru indqcndcnt tcB of organt with no

ovcrlapping or cmrdinaaiorr, would (cvcn il thcorclically pottiblc) bring
govcmmurt to a slaMttill. what lhc doctin mutl h takcr, ,o adveatc it the

pr.vcntion of lranny by thc conlcrnAt t oI too much powr u, eny on. Pcrron or
body, and the chcd( ol onc powr by arnthcr.'

Hon. Members, Separation of porvers therefore seeks to achicve the tollowing

obicct-ives-

(a) Prevention o[ abusc of public power through conccnEation t>[ pou'er. In

[;u]e ru/i.tl No. 4z-, Jamcs Nladison stated as follorvs:

"The accumulation of all powers, legislative' executive and judiciary' in
the same hands, whether of one, a few, or many, and whether hereditary,

self-appointed ot elective, may iusrly be ptonounced the very definition of
Wranny."

thc tlncuon frrr
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Power thus divided should prevent absolurism (as in monarchies or

dictatorships where all branches ate concentrated in a single authoritv) or

corruption arising from the opponunities that unchecked power offers.

@) Enhancing efficiency of government. Separation of powers in this respect

recognizes that each of the branches is peculiarly well equipped to exercise

the particular functions assigned to it.

Honourable Members, in the Constitution of Kenya, 2010, the concept of
separation of powers is given effect and is appatent in the way the various

functions of Govemment have been apportioned among the three branches of
Gor.ernment. However, as indicated above, separation of polvers does not connote

complete independence of one branch from the other. There is no better rvay to

illustrate instances where the powers of one branch overlap with the powcrs of the

other than in the appointment of various state officers under the Constitudon.

Under Article 130 of the Constitution, the natiooal executive consists <;f the

President, the Deputy President and the Cabinet. Article 132(2) provides for the

appointment of various state officers by the President, with the approval of the

National r\ssembly. By taking part in the appointment process' the Narional

Assembly, which is the legislative arm of govemment, is cleady taking part in what

is clearly a function of the executive arm of the government.

Honourable Members, in view of the foregoing it is apparent that, by sending a

Bill back to Padiament with his resen'ations for teconsideration putsuant to Article

115 of the Constitution, the President cannot be deemed to contravene thc

docuine of separation of powers, as no braoch of govetnment is completely

independent of the other. He is merely exercising the limited legislative function

conferred on his office under .Article 115 of the Constitut.ion.

As I conclude Honourable Members, I wish to obsen'e that by making this

considered communication, I am conscious that my findings will have implication

on tle manner in which the National Assembly relates with the Presidency, the

office of the Attomey-General and indeed the senate on the expected fotm and

content of the President's Reservations on a Bill, and the procedute for

considering those reservations under Article 1 15 of the constitution. 'Ihc

summary of my Communication is thetefore as foilows-
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(i) That, in submitting his resen'ations on a Bill to the House, the President is

not prohibited from including his preferred text of the particular clause,

section, subsection or paragraph of the B.ill;

(ii) That, just like amendments to Bills, the text proposed by the President on a

BiII need NOT be subiected to the other stages subjected to a Bil[ upon

publication, - that is, publication, First Reading, Second Reading and 'fhird

Reading;

fi$That, aoy, committee or member of the House is free to propose furthet

amcndments to the Presidential tecommendations. So long as such

amendments have the effect of fully accommodating the Presidents

resen'ations, the voting threshold for the passage of such amendment or,

indeed the proposals made by the President, is a simple maiority as

contcmplated by Atticle 121 of the Constitution. Any other proposed

lmendment, that does not fully accommodate the reservadons, or indeed a

total override of the Presidents resen'ation, including his proposed text,

rvould attract the rwo-third requirement;

(iv)That, pursuant to the provisions of Standing Order 1(2), the determination

of rvhether a proposed amendment by a lr{ember or a Comminee to t}re

President's resen'ations would have the effect of "fully accommodating"

those resen'ations shall be made by the Speaker on case by case basis; and,

(r) That, the absence of at least two-thirds maiority at the time of putting the

<luestion does not in any rvay imply that the House is impropelly

constiruted.

'l'he House is hereby accordingly guided.

I thank you,

HON.JUSTIN B. N. MUTURI, EGH, M.P.
SPEAKER OF THE NATIONALASSEMBLY

28'r' July, 2015
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